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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 930

[Doc. No. AMS-FV-14-0077; FV14-930-2
FR]

Tart Cherries Grown in the States of
Michigan, et al.; Free and Restricted
Percentages for the 2014-15 Crop Year
for Tart Cherries

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

SUMMARY: This rule implements a
recommendation from the Cherry
Industry Administrative Board (Board)
to establish free and restricted
percentages for the 2014—15 crop year
under the marketing order for tart
cherries grown in the states of Michigan,
New York, Pennsylvania, Oregon, Utah,
Washington, and Wisconsin (order). The
Board locally administers the marketing
order and is comprised of producers and
handlers of tart cherries operating
within the production area. This action
establishes the proportion of tart
cherries from the 2014 crop which may
be handled in commercial outlets at 80
percent free and 20 percent restricted. In
addition, this action increases the carry-
out volume of fruit to 50 million pounds
for this season. These percentages
should stabilize marketing conditions
by adjusting supply to meet market
demand and help improve grower
returns.

DATES: Effective June 2, 2015.

FOR FURTHER INFORMATION CONTACT:
Jennie M. Varela, Marketing Specialist,
or Christian D. Nissen, Regional
Director, Southeast Marketing Field
Office, Marketing Order and Agreement
Division, Fruit and Vegetable Program,
AMS, USDA; Telephone: (863) 324—
3375, Fax: (863) 291-8614, or Email:

Jennie.Varela@ams.usda.gov or
Christian.Nissen@ams.usda.gov.

Small businesses may request
information on complying with this
regulation by contacting Jeffrey Smutny,
Marketing Order and Agreement
Division, Fruit and Vegetable Program,
AMS, USDA, 1400 Independence
Avenue SW., STOP 0237, Washington,
DC 20250-0237; Telephone: (202) 720—
2491, Fax: (202) 720-8938, or Email:
Jeffrey.Smutney@ams.usda.gov.
SUPPLEMENTARY INFORMATION: This final
rule is issued under Marketing
Agreement and Order No. 930, both as
amended (7 CFR part 930), regulating
the handling of tart cherries produced in
the States of Michigan, New York,
Pennsylvania, Oregon, Utah,
Washington and Wisconsin, hereinafter
referred to as the “order.” The order is
effective under the Agricultural
Marketing Agreement Act of 1937, as
amended (7 U.S.C. 601-674), hereinafter
referred to as the “Act.”

The Department of Agriculture
(USDA) is issuing this proposed rule in
conformance with Executive Orders
12866, 13563, and 13175.

This final rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. Under the order
provisions now in effect, free and
restricted percentages may be
established for tart cherries handled
during the crop year. This rule
establishes free and restricted
percentages for tart cherries for the
2014-15 crop year, beginning July 1,
2014, through June 30, 2015.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608c(15)(A) of the Act, any
handler subject to an order may file
with USDA a petition stating that the
order, any provision of the order, or any
obligation imposed in connection with
the order is not in accordance with law
and request a modification of the order
or to be exempted therefrom. A handler
is afforded the opportunity for a hearing
on the petition. After the hearing, USDA
would rule on the petition. The Act
provides that the district court of the
United States in any district in which
the handler is an inhabitant, or has his
or her principal place of business, has
jurisdiction to review USDA’s ruling on
the petition, provided an action is filed
not later than 20 days after the date of
the entry of the ruling.

This final rule establishes free and
restricted percentages for the 2014-15
crop year at 80 percent free and 20
percent restricted. In addition, this
action increases the carry-out volume of
fruit to 50 million pounds for
calculation purposes for this season.
This action should stabilize marketing
conditions by adjusting supply to meet
market demand and help improve
grower returns. The change in carry-out
was recommended by the Board at a
meeting on June 26, 2014, and the final
percentages were recommended by the
Board at a meeting on September 11,
2014.

Section 930.51(a) of the order
provides authority to regulate volume
by designating free and restricted
percentages for any tart cherries
acquired by handlers in a given crop
year. Section 930.50 prescribes
procedures for computing an optimum
supply based on sales history and for
calculating these free and restricted
percentages. Free percentage volume
may be shipped to any market, while
restricted percentage volume must be
held by handlers in a primary or
secondary reserve, or be diverted or
used for exempt purposes as prescribed
in §§930.159 and 930.162 of the
regulations. These activities include, in
part, the development of new products,
sales into new markets, the
development of export markets, and
charitable contributions.

Under § 930.52, only those districts
with an annual average production of at
least six million pounds are subject to
regulation, and any district producing a
crop which is less than 50 percent of its
annual average is exempt. The regulated
districts for the 2014-2015 crop year
are: District 1—Northern Michigan;
District 2—Central Michigan; District
3—Southern Michigan; District 4—New
York; District 7—Utah; District 8—
Washington; and District 9—Wisconsin.
Districts 5 and 6 (Oregon and
Pennsylvania, respectively) are not
regulated for the 2014—15 season.

Demand for tart cherries and tart
cherry products tends to be relatively
stable from year to year. Conversely,
annual tart cherry production can vary
greatly. In addition, tart cherries are
processed and can be stored and carried
over from crop year to crop year, further
impacting supply. As a result, supply
and demand for tart cherries are rarely
in balance.
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Because demand for tart cherries is
inelastic, total sales volume is not very
responsive to changes in price.
However, prices are very sensitive to
changes in supply. As such, an
oversupply of cherries would have a
sharp negative effect on prices, driving
down grower returns. The Board, aware
of this economic relationship, focuses
on using the volume control provisions
in the order to balance supply and
demand to stabilize industry returns.

Pursuant to § 930.50 of the order, the
Board meets on or about July 1 to review
sales data, inventory data, current crop
forecasts, and market conditions for the
upcoming season and, if necessary, to
recommend preliminary free and
restricted percentages if anticipated
supply would exceed demand. After
harvest is complete, but no later than
September 15, the Board meets again to
update their calculations using actual
production data, consider any necessary
adjustments to the preliminary
percentages, and determine if final free
and restricted percentages should be
recommended to the Secretary.

The Board uses sales history,
inventory, and production data to
determine whether there is a surplus,
and if so, how much volume should be
restricted to maintain optimum supply.
The optimum supply represents the
desirable volume of tart cherries that
should be available for sale in the
coming crop year. Optimum supply is
defined as the average free sales of the
prior three years plus desirable carry-
out inventory. Desirable carry-out is the
amount of fruit needed by the industry
to be carried into the succeeding crop
year to meet marketing demand until
the new crop is available. Desirable
carry-out is set by the Board after
considering market circumstances and
needs. Section 930.50(a) specifies that
desirable carry-out can range from zero
to a maximum of 20 million pounds, but
also authorizes the Board to establish an
alternative carry-out figure with the
approval of the Secretary.

After the Board determines optimum
supply and desirable carry-out, it must
examine the current year’s available
volume to determine whether there is an
oversupply situation. Available volume
includes carry—in inventory (any
inventory available at the beginning of
the season) along with that season’s
production. If production is greater than
the optimum supply minus carry-in, the

difference is considered surplus. This
surplus tonnage is divided by the sum
of production in the regulated districts
to reach a restricted percentage. This
percentage must be held in reserve or
used for approved diversion activities,
such as exports.

The Board met on June 26, 2014, and
computed an optimum supply of 218
million pounds for the 2014—15 crop
year using the average of free sales for
the three previous seasons and a
desirable carry-out of 20 million
pounds. The Board then subtracted the
estimated carry-in of 81 million pounds
from the optimum supply to calculate
the production needed from the 2014—
15 crop to meet optimum supply. This
number, 137 million pounds, was
subtracted from USDA’s estimated
2014-15 production of 264 million
pounds to calculate a surplus of 127
million pounds of tart cherries. The
surplus minus the market growth factor
was then divided by the expected
production in the regulated districts
(261 million pounds) to reach a
preliminary restricted percentage of 41
percent for the 2014—15 crop year.

In discussing the calculations,
industry participants commented that a
carry-out of 20 million pounds would
not meet their needs at the end of the
season before the new crop is available.
To address that concern, the Board
recommended increasing the desirable
carry-out to 50 million pounds for the
2014-2015 season. This change
increased the optimum supply to 248
million pounds, reducing the surplus to
97 million pounds.

The Board also discussed whether the
three-year average was an accurate
estimate of supply needed for the
coming season, considering the
substantial loss of supply in 2012 due
to weather. Including the use of
reserves, sales in 2012—-13 reached only
123 million pounds, nearly 100 million
pounds less than 2013—-14 sales. Using
data from earlier seasons, the Board
agreed that 250 million pounds of free
supply is needed in a typical season and
voted to make an economic adjustment
of 52 million pounds to reach that level.

In addition, USDA’s “Guidelines for
Fruit, Vegetable, and Specialty Crop
Marketing Orders” specify that 110
percent of recent years’ sales should be
made available to primary markets each
season before recommendations for
volume regulation are approved. This

requirement is codified in § 930.50(g) of
the order, which specifies that in years
when restricted percentages are
established, the Board shall make
available tonnage equivalent to an
additional 10 percent of the average
sales of the prior three years for market
expansion (market growth factor). The
Board complied with this requirement
by adding 20 million pounds (198
million times 10 percent, rounded) to
the free supply.

The economic adjustment and market
growth factor further reduced the
preliminary surplus to 25 million
pounds. After these adjustments, the
preliminary restricted percentage was
recalculated as 10 percent (25 million
pounds divided by 261 million pounds).

The Board met again on September
11, 2014, to consider establishing final
volume regulation percentages for the
2014-15 season. The final percentages
are based on the Board’s reported
production figures and the supply and
demand information available in
September. The total production for the
2014-15 season was 297.7 million
pounds, 34 million pounds above
USDA'’s June estimate. In addition,
growers diverted 0.2 million pounds in
the orchard, leaving 297.5 million
pounds available to market. Using the
actual production numbers, and
accounting for the recommended
increase in desirable carry-out and
economic adjustment, as well as the
market growth factor, the restricted
percentage was recalculated.

The Board subtracted the carry-in
figure used in June of 81 million pounds
from the optimum supply of 248 million
pounds to determine 167 million
pounds of 2014-15 production would
be necessary to reach optimum supply.
The Board subtracted the 167 million
pounds from the actual production of
298 million pounds, resulting in a
surplus of 131 million pounds of tart
cherries. The surplus was then reduced
by subtracting the economic adjustment
of 52 million pounds and the market
growth factor of 20 million pounds,
resulting in an adjusted surplus of 59
million pounds. The Board then divided
this final surplus by the actual
production in the regulated districts
(295 million pounds) to calculate a
restricted percentage of 20 percent with
a corresponding free percentage of 80
percent for the 2014—15 crop year, as
outlined in the following table:
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Millions of
pounds
Final Calculations:
(1) Average sales Of the Prior thre@ YEAIS .........ooiiiiiii et et e e e sae e s ae e sane e 198
(2) PIUS AESITADIE CAIMY-OUL ....eouiiitiiitiiet ettt a et bbbt s at e ekt e e e st e b et ea s e e she e et e e be e e bt e sae e et e e sas e e bt e enneenaeenaneennneens 50
(3) Optimum supply calculated by the BOAIM ..........ccoiiiiiiiiiie ettt ettt e et e e ae e e bt e sabeeaseesabeesaeeaneeesaeeenseaaneaans 248
(4) Carry-in @s Of JUIY 1, 2014 ... ittt h et bt e et et e e e e bt e eh et ea bt e sh e e e bt e he e e bt e sae e et e e eab e e be e e at e e nheenneennneens 81
(5) Adjusted optimum supply (ifemM 3 MINUS IEM 4) ...ttt e e et e e s ba e e e sate e e e sab e e e s ante e e e aeeeeennneaas 167
((S) I 5T = 1o I =Y oo 5 (=Te I o oo 0o o) o S 298
(7) Surplus (itemM B MINUS THBIM B) ...ttt et h et b e bt e b b e et e e h e et e sh e et e eheea e e eb e e s s e bt es s e b e nse et e neneneas 131
(8) Total ECONOMIC AAJUSTMENTS ... ..eiiiiiitiiitie ettt ettt h et bttt et e e e e st e b et ea s e e sh e e et e e be e ea bt e sae e et e e nas e e bt e eabeennnesaneennneeas 52
(9) Market groWth FACIOT .........ooiiii ettt e e s h e e e bt e b e e e b e e sab e et e e s b e e s beesaeeesbeesneeasneea 20
(10) Adjusted Surplus (item 7 mMiNUS iEMS 8 ANG ) .....eiiiuiiiiieii ittt sttt e st e bt e are e saeesreenane e 59
(11) Crop estimate for regulated QISIICES ..........ooiiiiiiiie ettt sa et e bt e bt e b et e neas 295
Percent
Final Percentages:
Restricted (item 10 divided by iteM 11 X T00) ....eiiiiiiiiiieee ettt st et e s bt e sbe e sabeesbe e eabeesbeeeneesaeeebeenane 20
Free (100 mMiNUS reStriCted PEIrCENTAGE) .....c.viiiuiiiiiiiie ettt ettt h e bt e s be e e b e e sae e e bt e s bt e sb e e s neesbneereeseneeas 80

The primary purpose of setting
restricted percentages is an attempt to
bring supply and demand into balance.
If the primary market is oversupplied
with cherries, grower prices decline
substantially. Restricted percentages
have benefited grower returns and
helped stabilize the market as compared
to those seasons prior to the
implementation of the order. The Board
believes the available information
indicates that a restricted percentage
should be established for the 2014-15
crop year to avoid oversupplying the
market with tart cherries. Consequently,
based on its discussion of this issue and
the result of the above calculations, the
Board recommended final percentages
of 80 percent free and 20 percent
restricted by a vote of 16 in favor and
2 against.

Of the two Board members who
opposed the recommendation, one
stated that the industry should focus on
sales rather than restriction and the
other expressed concerns that some
segments would be more impacted by
the restriction than others.

Regarding maximizing sales, one
member noted that even storm-damaged
fruit had been bought for processing,
signaling that the processors still
needed fruit toward the end of harvest.
Other members, however, noted the
extra sales some farmers experienced
may have simply been due to gaps left
by the areas that had damage, which
reduced the amount of fruit available to
fully supply their processors.
Additionally, the economic adjustment
and market growth factor included in
the recommended restriction make
additional fruit available for sales.

A member also noted that some
processors, such as those making pie
filling, are not likely to purchase excess
fruit and would have to restrict their

sales. Another believed this level of
restriction would signal to the
ingredient market that processed fruit
may be hard to obtain. However, others
stated that a preliminary restriction was
announced before harvest and all
processors, regardless of product
segment, are familiar with the process.
Also, though the restricted percentage
increased since the preliminary
announcement in June, the total volume
of fruit available to the market remained
unchanged.

Finally, there were also some
comments regarding incorporating sales
of imported fruit into the demand
considerations and that rigid
interpretation of the supply formula
does not allow the Board to react to the
current market conditions. As the order
does not provide for reporting
processing of imported fruit or
regulating such fruit, there are no
reliable data on the issue. Others noted
that with the increased recommended
carry-out, the market growth factor, and
adjustment to the demand calculations,
the Board has taken steps toward
making enough fruit available to
continue current growth and have fruit
in reserve in case of another crop
disaster.

After reviewing the available data,
and considering the concerns expressed,
the Board determined that a 20 percent
restriction with a carry-out volume of 50
million pounds meets sales needs and
establishes some reserves without
oversupplying the market. Thus, the
Board recommended establishing final
percentages of 80 percent free and 20
percent restricted.

Final Regulatory Flexibility Analysis

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA) (5
U.S.C. 601-612), the Agricultural

Marketing Service (AMS) has
considered the economic impact of this
action on small entities. Accordingly,
AMS has prepared this final regulatory
flexibility analysis.

The purpose of the RFA is to fit
regulatory actions to the scale of
businesses subject to such actions in
order that small businesses will not be
unduly or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf.

There are approximately 600
producers of tart cherries in the
regulated area and approximately 40
handlers of tart cherries who are subject
to regulation under the order. Small
agricultural producers are defined by
the Small Business Administration
(SBA) as those having annual receipts of
less than $750,000 and small
agricultural service firms have been
defined as those having annual receipts
of less than $7,000,000 (13 CFR
121.201).

According to the National
Agricultural Statistics Service (NASS)
and Board data, the average annual
grower price for tart cherries during the
2013-14 season was $0.35 per pound,
and total shipments were around 289
million pounds. Therefore, average
receipts for tart cherry producers were
around $168,800, well below the SBA
threshold for small producers. In 2014,
The Food Institute estimated an f.o0.b.
price of $0.96 per pound for frozen tart
cherries, which make up the majority of
processed tart cherries. Using this data,
average annual handler receipts were
about $6.9 million, which is also below
the SBA threshold for small agricultural
service firms. Assuming a normal
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distribution, the majority of producers
and handlers of tart cherries may be
classified as small entities.

The tart cherry industry in the United
States is characterized by wide annual
fluctuations in production. According to
NASS, tart cherry production in 2011
was 232 million pounds, 85 million
pounds in 2012, and in 2013,
production was 294 million pounds.
Because of these fluctuations, the
supply and demand for tart cherries are
rarely equal.

Demand for tart cherries is inelastic,
meaning changes in price have a
minimal effect on total sales volume.
However, prices are very sensitive to
changes in supply, and grower prices
vary widely in response to the large
swings in annual supply, with prices
ranging from a low of 7.3 cents in 1987
to a high of 46.4 cents in 1991.

Because of this relationship between
supply and price, oversupplying the
market with tart cherries would have a
sharp negative effect on prices, driving
down grower returns. The Board, aware
of this economic relationship, focuses
on using the volume control authority in
the order in an effort to balance supply
and demand in order to stabilize
industry returns. This authority allows
the industry to set free and restricted
percentages as a way to bring supply
and demand into balance. Free
percentage cherries can be marketed by
handlers to any outlet, while restricted
percentage volume must be held by
handlers in reserve, diverted, or used for
exempted purposes.

This final rule establishes free and
restricted percentages using an
increased carry-out volume of 50
million pounds for the 2014-15 crop
year under the order for tart cherries.
This action controls the supply of tart
cherries by establishing percentages of
80 percent free and 20 percent restricted
for the 2014-15 crop year. These
percentages should stabilize marketing
conditions by adjusting supply to meet
market demand and help improve
grower returns. This rule regulates tart
cherries handled in Michigan, New
York, Utah, Washington, and
Wisconsin. The authority for this action
is provided for in §§930.51(a) and
930.52 of the order. The Board
recommended this action at a meeting
on September 11, 2014.

This action will result in some fruit
being diverted from the primary
domestic markets. However, as
mentioned earlier, the USDA’s
“Guidelines for Fruit, Vegetable, and
Specialty Crop Marketing Orders”
specify that 110 percent of recent years’
sales be made available to primary
markets each season before

recommendations for volume regulation
are approved. The quantity available
under this rule is greater than 110
percent of the quantity shipped in the
prior three years.

In addition, there are secondary uses
available for restricted fruit, including
the development of new products, sales
into new markets, the development of
export markets, and being placed in
reserve. While these alternatives may
provide different levels of return than
the sales to primary markets, they play
an important role for the industry. The
areas of new products, new markets,
and the development of export markets
utilize restricted fruit to develop and
expand the markets for tart cherries. In
2011-12, the last season there was a
restriction, these activities accounted for
more 39 million pounds in sales, 14
million of which were exports.

Placing tart cherries into reserves is
also a key part of balancing supply and
demand. Although the industry must
bear the handling and storage costs for
fruit in reserve, reserves stored in large
crop years are used to supplement
supplies in short crop years. The
reserves allow the industry to mitigate
the impact of oversupply in large crop
years, while allowing the industry to
maintain and supply markets in years
where production falls below demand.
Further, storage and handling costs are
more than offset by the increase in price
when moving from a large crop to a
short crop year.

In addition, the Board recommended
an increased carry-out of 50 million
pounds and made a demand adjustment
of 52 million pounds in order to make
the regulation less restrictive. Even with
the recommended restriction, over 300
million pounds of fruit will be available
to the domestic market. Consequently, it
is not anticipated that this action will
unduly burden growers or handlers.

While this action could result in some
additional costs to the industry, these
costs are more than outweighed by the
benefits. The purpose of setting
restricted percentages is to attempt to
bring supply and demand into balance.
If the primary market (domestic) is
oversupplied with cherries, grower
prices decline substantially. Without
volume control, the primary market
would likely be oversupplied, resulting
in lower grower prices.

The three districts in Michigan, along
with the districts in New York, Utah,
Washington, and Wisconsin, are the
restricted areas for this crop year with
a combined total production of 295
million pounds. A 20 percent restriction
means 236 million pounds will be
available to be shipped to primary
markets from these five states. The 236

million pounds from the restricted
districts, nearly 3 million pounds from
the unrestricted districts (Oregon and
Pennsylvania), and the 81 million
pound carry-in inventory make a total of
320 million pounds available as free
tonnage for the primary markets. In
comparison, the 12 percent restriction
in 2011-2012 made less than 262
million pounds available.

Prior to the implementation of the
order, grower price often did not come
close to covering the cost of production.
The most recent costs of production
determined by representatives of
Michigan State University are an
estimated $0.33 per pound. To assess
the impact that volume control has on
the prices growers receive for their
product, an econometric model has been
developed. Based on the model, the use
of volume control should have a
positive impact on grower returns for
this crop year. With volume control,
grower prices are estimated to be
approximately $0.03 per pound higher
than without restrictions.

In addition, absent volume control,
the industry could start to build large
amounts of unwanted inventories.
These inventories would have a
depressing effect on grower prices. The
econometric model shows for every 1
million-pound increase in carry-in
inventories, a decrease in grower prices
of $0.0037 per pound occurs.

Retail demand is assumed to be
highly inelastic, which indicates that
changes in price do not result in
significant changes in the quantity
demanded. Consumer prices largely do
not reflect fluctuations in cherry
supplies. Therefore, this action should
have little or no effect on consumer
prices and should not result in a
reduction in retail sales.

The free and restricted percentages
established by this rule provide the
market with optimum supply and apply
uniformly to all regulated handlers in
the industry, regardless of size. As the
restriction represents a percentage of a
handler’s volume, the costs, when
applicable, are proportionate and
should not place an extra burden on
small entities as compared to large
entities.

The stabilizing effects of this action
benefit all handlers by helping them
maintain and expand markets, despite
seasonal supply fluctuations. Likewise,
price stability positively impacts all
growers and handlers by allowing them
to better anticipate the revenues their
tart cherries will generate. Growers and
handlers, regardless of size, should
benefit from the stabilizing effects of
this restriction. In addition, the
increased carry-out should provide
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processors enough supply to meet
market needs going into the next season.

The Board considered some
alternatives in its preliminary restriction
discussions that affected this
recommended action. The first
alternative concerned the average sales
in estimating demand for the coming
season, and the second alternative
regarded the recommended carry-out
figure.

Regarding demand, the Board began
with the actual sales average of 198
million pounds. There was concern,
however, that this value, which
incorporated the weather-related crop
failure of 2012, would result in an over-
restrictive calculation. After considering
options in the range of 24 to 52 million
pounds, the Board determined that an
adjustment of 52 million pounds, to
reach an average demand of 250 million
pounds, was most appropriate for the
industry. Thus, the other alternatives
were rejected, and the Board
recommended the 52 million pound
economic adjustment.

Regarding the carry-out value, the
Board considered keeping this value at
the order’s 20 million pound maximum.
However, many noted that the industry
now regularly carries over more volume
than in the past to keep its expanded
product lines supplied at the end of the
season. One member noted that even at
the end of the disaster season, there
were 17 million pounds carried out.
Another noted that the 81 million
pound carry-in this season was seen as
burdensome. Others were concerned
that in addition to the previous
adjustment, too high of a carry-out
figure might discourage using reserves
to protect the industry from another
disaster. The Board considered 60
million pounds and 30 million pounds,
but these were considered respectively
too large and too restrictive and thus
were rejected. The Board then reached
a consensus and recommended the
Secretary increase the maximum carry-
out to 50 million pounds for the 2014—
2015 season alone.

In accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C.
Chapter 35), the order’s information
collection requirements have been
previously approved by the Office of
Management and Budget (OMB) and
assigned OMB No. 0581-0177, Tart
Cherries Grown in the States of MI, NY,
PA, OR, UT, WA, and WI. No changes
in those requirements as a result of this
action are necessary. Should any
changes become necessary, they would
be submitted to OMB for approval.

This action will not impose any
additional reporting or recordkeeping
requirements on either small or large

tart cherry handlers. As with all Federal
marketing order programs, reports and
forms are periodically reviewed to
reduce information requirements and
duplication by industry and public
sector agencies.

As noted in the initial regulatory
flexibility analysis, USDA has not
identified any relevant Federal rules
that duplicate, overlap or conflict with
this final rule. Further, the public
comment received concerning the
proposal did not address the initial
regulatory flexibility analysis.

AMS is committed to complying with
the E-Government Act, to promote the
use of the Internet and other
information technologies to provide
increased opportunities for citizen
access to Government information and
services, and for other purposes.

In addition, the Board’s meeting was
widely publicized throughout the tart
cherry industry and all interested
persons were invited to attend the
meeting and participate in Board
deliberations on all issues. Like all
Board meetings, the June 26, 2014, and
September 11, 2014, meetings were
public meetings and all entities, both
large and small, were able to express
views on this issue.

A proposed rule concerning this
action was published in the Federal
Register on February 19, 2015 (80 FR
8817). Copies of the rule were mailed,
emailed, or sent by facsimile to all
Board members and tart cherry
handlers. Finally, the rule was made
available through the Internet by USDA
and the Office of the Federal Register. A
30-day comment period ending March
23, 2015, was provided to allow
interested persons to respond to the
proposal.

One negative comment was received
during the comment period. The
concerns expressed in the negative
comment pertained to pending litigation
or to issues not applicable to the
proposed rule. Additionally, the
commenter did not provide any
alternatives for consideration.
Accordingly, no changes will be made
to the rule as proposed, based on the
comment received.

A small business guide on complying
with fruit, vegetable, and specialty crop
marketing agreements and orders may
be viewed at: http://www.ams.usda.gov/
MarketingOrdersSmallBusinessGuide.
Any questions about the compliance
guide should be sent to Jeffrey Smutny
at the previously mentioned address in
the FOR FURTHER INFORMATION CONTACT
section.

After consideration of all relevant
matter presented, including the
information and recommendation

submitted by the Committee and other
available information, it is hereby found
that this rule, as hereinafter set forth,
will tend to effectuate the declared
policy of the Act.

It is further found that good cause
exists for not postponing the effective
date of this rule until 30 days after
publication in the Federal Register (5
U.S.C. 553) because handlers are already
shipping tart cherries from the 2014—
2015 crop. Further, handlers are aware
of this rule, which was recommended at
a public meeting. Also, a 30-day
comment period was provided for in the
proposed rule.

List of Subjects in 7 CFR Part 930

Marketing agreements, Reporting and
recordkeeping requirements, Tart
cherries.

For the reasons set forth in the
preamble, 7 CFR part 930 is amended as
follows:

PART 930—TART CHERRIES GROWN
IN THE STATES OF MICHIGAN, NEW
YORK, PENNSYLVANIA, OREGON,
UTAH, WASHINGTON, AND
WISCONSIN

m 1. The authority citation for 7 CFR
part 930 continues to read as follows:

Authority: 7 U.S.C. 601-674.

m 2. Section 930.151 is added to read as
follows:

§930.151 Desirable carry-out inventory.

For the crop year beginning on July 1,
2014, the desirable carry-out inventory,
for the purposes of determining an
optimum supply volume, will be 50
million pounds.

m 3. Section 930.256 is added to read as
follows:

§930.256 Free and restricted percentages
for the 2014-15 crop year.

The percentages for tart cherries
handled by handlers during the crop
year beginning on July 1, 2014, which
shall be free and restricted, respectively,
are designated as follows: Free
percentage, 80 percent and restricted
percentage, 20 percent.

Dated: May 21, 2015.
Rex A. Barnes,

Associate Administrator, Agricultural
Marketing Service.

[FR Doc. 2015-12762 Filed 5-29-15; 8:45 am|
BILLING CODE 3410-02-P
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NUCLEAR REGULATORY
COMMISSION

10 CFR Part 72
[NRC-2014-0275]
RIN 3150-AJ52

List of Approved Spent Fuel Storage
Casks: Holtec HI-STORM Flood/Wind
System; Certificate of Compliance No.
1032, Amendment No. 1, Revision 1

AGENCY: Nuclear Regulatory
Commission.

ACTION: Direct final rule; confirmation of
effective date.

SUMMARY: The U.S. Nuclear Regulatory
Commission (NRC) is confirming the
effective date of June 2, 2015, for the
direct final rule that was published in
the Federal Register on March 19, 2015.
This direct final rule amended the
NRC'’s spent fuel storage regulations by
revising the Holtec International, Inc.
(Holtec), HI-STORM Flood/Wind (FW)
System listing within the “List of
approved spent fuel storage casks” to
add Amendment No. 1, Revision 1, to
Certificate of Compliance (CoC) No.
1032. Amendment No. 1, Revision 1,
allows these casks to accept 14X14B
fuel assemblies with minor changes in
the internal diameter of the fuel
cladding, diameter of the fuel pellet,
and spacing between the fuel pins. The
amendment also updates testing
requirements for the fabrication of
Metamic HT neutron-absorbing
structural material.

DATES: Effective date: The effective date
of June 2, 2015, for the direct final rule
published March 19, 2015 (80 FR
14291), is confirmed.

ADDRESSES: Please refer to Docket ID
NRC-2014-0275 when contacting the
NRC about the availability of
information for this action. You may
obtain publicly-available information
related to this action by any of the
following methods:

e Federal Rulemaking Web site: Go to
http://www.regulations.gov and search
for Docket ID NRC-2014-0275. Address
questions about NRC dockets to Carol
Gallagher; telephone: 301-415-3463;
email: Carol.Gallagher@nrc.gov. For
technical questions, contact the
individual listed in the FOR FURTHER
INFORMATION CONTACT section of this
document.

e NRC’s Agencywide Documents
Access and Management System
(ADAMS): You may obtain publicly-
available documents online in the
ADAMS Public Documents collection at
http://www.nrc.gov/reading-rm/
adams.html. To begin the search, select

“ADAMS Public Documents” and then
select “Begin Web-based ADAMS
Search.” For problems with ADAMS,
please contact the NRC’s Public
Document Room (PDR) reference staff at
1-800-397-4209, 301-415-4737, or by
email to pdr.resource@nrc.gov.

e NRC’s PDR: You may examine and
purchase copies of public documents at
the NRC’s PDR, Room O-1F21, One
White Flint North, 11555 Rockville
Pike, Rockville, Maryland 20852.

FOR FURTHER INFORMATION CONTACT:
Robert D. MacDougall, Office of Nuclear
Material Safety and Safeguards, U.S.
Nuclear Regulatory Commission,
Washington, DC 20555—0001; telephone:
301-415-5175; email:
Robert.MacDougall@nrc.gov.

SUPPLEMENTARY INFORMATION:

1. Discussion

On March 19, 2015 (80 FR 14291), the
NRC published a direct final rule
amending its regulations in § 72.214 of
Title 10 of the Code of Federal
Regulations (10 CFR) by revising the
Holtec HI-STORM FW System listing
within the “List of approved spent fuel
storage casks” to add Amendment No. 1,
Revision 1, to CoC No. 1032.
Amendment No. 1, Revision 1, allows
these casks to accept 14X14B fuel
assemblies with minor changes in the
internal diameter of the fuel cladding,
diameter of the fuel pellet, and spacing
between the fuel pins. The amendment
also updates testing requirements for the
fabrication of Metamic HT neutron-
absorbing structural material.

II. Public Comments on the Companion
Proposed Rule

In the direct final rule, the NRC stated
that if no significant adverse comments
were received, the direct final rule
would become effective on June 2, 2015.
The NRC received eight public
comments from private citizens on the
companion proposed rule (80 FR
14332). Electronic copies of these
comments can be obtained from the
Federal rulemaking Web site, http://
www.regulations.gov, by searching for
Docket ID NRC-2014—-0275. The
comments also are available in ADAMS
under Accession Nos. ML.15113B266,
ML15113B275, ML15141A021,
ML15119A201, ML15119A206,
ML15119A210, ML15119A214, and
ML15119A230. For the reasons
discussed in more detail in Section III,
“Public Comment Analysis,” of this
document, none of the comments
received are considered significant
adverse comments.

III. Public Comment Analysis

The NRC received eight comments
from private citizens on the proposed
rule, many raising multiple and
overlapping issues. As explained in the
March 19, 2015, direct final rule, the
NRC would withdraw the direct final
rule only if it received a “significant
adverse comment.”” This is a comment
where the commenter explains why the
rule would be inappropriate, including
challenges to the rule’s underlying
premise or approach, or would be
ineffective or unacceptable without a
change. A comment is adverse and
significant if:

(1) The comment opposes the rule and
provides a reason sufficient to require a
substantive response in a notice-and-
comment process. For example, a
substantive response is required when:

(a) The comment causes the NRC staff
to reevaluate (or reconsider) its position
or conduct additional analysis;

(b) The comment raises an issue
serious enough to warrant a substantive
response to clarify or complete the
record; or

(c) The comment raises a relevant
issue that was not previously addressed
or considered by the NRC staff.

(2) The comment proposes a change
or an addition to the rule, and it is
apparent that the rule would be
ineffective or unacceptable without
incorporation of the change or addition.

(3) The comment causes the NRC staff
to make a change (other than editorial)
to the rule, CoC, or technical
specifications (TSs).

The NRC determined that none of the
comments submitted on this direct final
rule met any of these criteria. The
comments either were already
addressed by the NRC staff’s safety
evaluation report (SER) (ADAMS
Accession No. ML14276A620), were
beyond the scope of this rulemaking, or
failed to provide a reason sufficient to
require a substantive response in a
notice-and-comment rulemaking. The
NRC has not made any changes to the
direct final rule as a result of the public
comments. However, the NRC is taking
this opportunity to respond to the
individual comments to clarify
information about the CoC rulemaking
process.

For rulemakings amending or revising
a CoC, the scope of the rulemaking is
limited to the specific changes
requested by the applicant in the
request for the amendment or
amendment revision. Therefore,
comments about the system, or spent
fuel storage in general, that are not
applicable to the changes requested by
the applicant are outside the scope of


http://www.nrc.gov/reading-rm/adams.html
http://www.nrc.gov/reading-rm/adams.html
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
mailto:Robert.MacDougall@nrc.gov
mailto:Carol.Gallagher@nrc.gov
mailto:pdr.resource@nrc.gov

Federal Register/Vol.

80, No. 104/Monday, June 1, 2015/Rules and Regulations

30925

this rulemaking. Comments about
details of the particular system that is
the subject of the rulemaking, but that
are not being addressed by the specific
changes requested, have already been
resolved in prior rulemakings. Persons
who have questions or concerns about
prior rulemakings and the resulting final
rules may consider the NRC’s process
for petitions for rulemaking under 10
CFR 2.802. Additionally, safety
concerns about any NRC-regulated
activity may be reported to the NRC in
accordance with the guidance posted on
the NRC’s public Web site at http://
www.nrc.gov/about-nrc/regulatory/
allegations/safety-concern.html. This
Web site provides information on how
to notify the NRC of emergency or non-
emergency issues.

The NRC identified 12 overall issues
raised in the comments, and the NRC’s
responses to these issues follow.

Issue 1: Stress Corrosion Cracking

Multiple commenters raised the issue
of the potential for premature failure of
the multi-purpose canisters (MPCs)
containing spent fuel within Holtec
casks due to stress corrosion cracking
(SCC) of the MPC’s stainless steel walls.
One commenter cited evidence that
similar Holtec canisters at Diablo
Canyon have already shown conditions
for chloride-induced SCC after having
been loaded with fuel for only 2 years.
Another commenter noted that thin-
walled canisters like the Holtec design
do not have American Society of
Mechanical Engineers (ASME)
certification and do not meet ASME
standards. Another commenter asked
whether the NRC’s seismic analysis
assumes that the MPC’s 72 inch-thick
walls remain intact. Still another
commenter asked the NRC to specify the
extent of cracking from SCC that would
require replacement of an MPC to
ensure that the spent fuel inside would
remain protected in a large earthquake
or tsunami and associated mud flooding
event. Another commenter alleged that
although there is no seismic rating for
cracked spent fuel storage canisters, the
NRC plans to allow up to a 75 percent
crack in these canisters.

NRC Response

These comments are not within the
scope of this specific rulemaking. This
rulemaking makes no changes to this
system other than those identified in the
revisions previously described. Other
aspects of this system not identified in
the revisions are not considered part of
this rulemaking activity. These other
aspects of the system were previously
evaluated by the NRC as part of the
original certification of the HI-STORM

FW System dated March 28, 2011
(ADAMS Accession No. ML103020151).
The NRC’s evaluation and approval of
the certification of the original HI-
STORM FW System included an
evaluation of the susceptibility to, and
effects of, stress corrosion cracking and
other corrosion mechanisms on safety-
significant systems for spent nuclear
fuel (SNF) dry cask storage (DCS)
systems during an initial 20-year
certification period. As indicated in the
supporting SER for the original
certification, the NRC staff determined
that the HI-STORM FW System, when
used within the requirements of the
proposed CoC, will safely store SNF and
prevent radiation releases and exposure
in compliance with regulatory
requirements. None of the revisions
being made by this rule have any impact
on the NRC staff’s prior analysis in this
area.

Regarding the ASME certification
issue, the NRC’s regulations in 10 CFR
part 72 do not require DCS system
canisters to be ASME-certified.
However, the ASME Code requirements
are often contained within the TSs that
a general licensee is required to follow.
As for the assertions that the NRC’s
“plans to allow up to a 75 percent crack
in these canisters,” and that there is
evidence of potential cracking or failing
of canisters at Diablo Canyon, the NRC
has no such plan and is unaware of any
such evidence. Importantly, general
licensees (10 CFR part 50 licensees that
store spent fuel under a general 10 CFR
part 72 license) are required to have
programs in place to monitor and
address any such issues should they
arise. For example, 10 CFR 72.122(h)(4)
requires storage confinement systems to
have the capability for continuous
monitoring in a manner such that the
licensee will be able to determine when
corrective action needs to be taken to
maintain safe storage conditions.

Issue 2: Inspection Challenges and
Inspection Access

Several commenters questioned the
ability of the HI-STORM FW System to
be adequately inspected and repaired if
necessary during the initial certification
period of 20 years, especially if the
system is used in a coastal environment
where SCC could be an issue.

On the issue of available methods for
inspecting SCC, one commenter asserted
that no technology exists to inspect
adequately the exterior of thin welded
canisters for cracks or other corrosion.
The commenter said that the NRC is
allowing vendors 5 years to develop an
inspection method, but it will be
limited, and the NRC plans to require
inspection of only one canister per plant

after 25 years and then the same canister
at 5 years intervals. The commenter
referred to an unnamed independent
July 2010 report on the challenges and
limitations of inspecting for SCC in
stainless steel components other than
loaded spent fuel dry storage canisters.
The commenter asserted that no
inspection method currently exists for
loaded spent fuel dry storage canisters,
and that the method recommended in
the report as the most reliable is not
possible with such canisters. Another
commenter noted that if removal of the
canister is the only way to inspect the
bottom of a canister that has been in
contact with the bottom of the concrete
well, it will be unlikely that each
canister will be inspected for corrosion
between the canister and its concrete
well, if current NRC inspection
schedules for dry storage casks are
followed.

Concerned about the frequency and
extent of inspections, a commenter
noted the limited number of dry storage
canisters that have been inspected to
date, and expressed concern that there
will be very few canister inspections,
and probably only one, performed at
each installation site, with the first
inspection occurring 20 years after
deployment. The commenter suggested
that sites prone to ground water
intrusion should have annual visual
inspections of the bottom of each
canister.

NRC Response

These comments are not within the
scope of this specific rulemaking. This
rulemaking is limited to the revisions
previously described. Furthermore, the
NRC has evaluated the design of the HI-
STORM FW System in the initial
certification of this system and
determined that the design is robust,
and contains numbers of layers of
acceptable confinement systems in
compliance with 10 CFR part 72
requirements. In making this finding,
the NRC staff evaluated the HI-STORM
FW System to the specific overall
requirements of 10 CFR 72.122.
Additionally, the two canisters used in
the HI-STORM FW System are the same
as those used in the HI-STORM
Underground Maximum Capacity
(UMAX) Canister Storage System
previously approved by the NRC (see 80
FR 12073, dated March 6, 2015).
Therefore, a detailed evaluation of this
MPC system is also documented in the
NRC staff’s SER for the HI-STORM
UMAX System (ADAMS Accession No.
ML14122A441). In that review, the NRC
staff noted that the current technology
does provide options for inspection if
necessary.


http://www.nrc.gov/about-nrc/regulatory/allegations/safety-concern.html
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Issue 3: Unavailability of Hot Cells or
Spent Fuel Pools To Transfer or Store
Spent Fuel From a Damaged Canister

One commenter noted that no spent
fuel storage cask has ever been opened
and examined. Another pointed out that
no “hot cells” (dry transfer systems)
exist in the United States that are large
enough to transfer spent fuel between
canisters. Another asked how Holtec
would handle the failure of a
hypothetical 50 canisters after a major
earthquake.

Yet another commenter expressed
concern that the spent fuel pools at the
decommissioning San Onofre Nuclear
Generating Station (SONGS) will be
demolished once the reactors’ spent fuel
is in dry casks. Demolition of the spent
fuel pools, the commenter wrote, would
essentially negate the chances of
repackaging any casks leaking
radionuclides without another major
construction effort to build a new
storage pool. Another commenter wrote
that a spent fuel storage pool is required
to replace canisters and casks at any
reactor site with spent fuel in dry
storage, and that transporting cracked
canisters to another facility with a pool
presents numerous safety risks.

NRC Response

These comments are not within the
scope of this specific rulemaking. This
rulemaking is limited to the specific
revisions to Amendment No. 1 of the
HI-STORM FW System. This
rulemaking does not propose any
change in the standards for approval of
a CoC, or the requirements that govern
use of the CoC by a general licensee. In
10 CFR parts 50 and 72, the NRC places
the responsibility for providing facilities
necessary to perform spent fuel transfers
between canisters, and store spent fuel
removed from a damaged or defective
MPC, with the 10 CFR part 50 licensee,
not the canister system manufacturer.
Moreover, in its March 28, 2011, SER for
the CoC for the original HI-STORM FW
System, the NRC staff evaluated and
found acceptable a key subsystem of the
applicant’s storage system, the HI-
TRAC Variable Weight (VW) transfer
cask, for its operability with hot cells. In
the March 28, 2011, SER, the NRC staff
stated that “[tlhe HI-TRAC VW transfer
cask also allows dry loading (or
unloading) of SNF into the MPC in a hot
cell.”

Finally, the NRC has not approved the
demolition of the spent storage pools at
SONGS. The decommissioning of the
SONGS facility will be conducted
pursuant to the NRC’s decommissioning
regulations which include opportunities
for public involvement. (See 10 CFR

part 20, subpart E; 10 CFR 50.75 and
50.82; 10 CFR 51.53 and 51.95). More
information about the SONGS
decommissioning activities can be
found on the NRC’s public Web site at
http://www.nrc.gov/info-finder/reactor/
songs/decommissioning-plans.html.

Issue 4: Seismic Protection

Several comments raised concerns
regarding the ability of this CoC system
to withstand seismic events, particularly
if the system were to be used at specific
sites with known seismic activity, such
as SONGS. There is also a question of
whether the Holtec casks at issue have
been fully tested to handle all United
States seismic conditions, particularly
those in California. One commenter
contended that the NRC lacks
information to support a sound
determination on whether the casks
could withstand the vertical and
horizontal ground acceleration and
significant ground displacement from a
sizable earthquake on one of California’s
known faults. Another commenter
expressed a belief that the NRC has not
adequately responded to concerns the
U.S. Geological Survey pointed out in
comments on the “Fukushima Lessons
Learned” process.

NRC Response

These comments are not within the
scope of this specific rulemaking. This
rulemaking is limited to the specific
revisions to Amendment No. 1 of the
HI-STORM FW System. Additionally,
as explained when the NRC addressed
a similar comment about the ability of
HI-STORM casks to withstand seismic
events during the UMAX System
certification rulemaking, the
certification provided by approval of the
HI-STORM FW System does not, in and
of itself, authorize use of this system at
any specific site. Under 10 CFR
72.212(b)(5), before applying the
changes authorized by an amended CoC
and loading a cask, a general licensee
wishing to use this cask system must
perform written evaluations to establish,
among other things, that:

o Cask storage pads and areas have
been designed to adequately support the
static and dynamic loads of the stored
casks, considering potential
amplification of earthquakes through
soil-structure interaction, and soil
liquefaction potential or other soil
instability due to vibratory ground
motion; and

e The independent spent fuel storage
installation at the reactor site where the
casks will be located will meet the
requirements of 10 CFR 72.104 to ensure
that radiation doses beyond the reactor’s
controlled area do not exceed 0.25 mSv

(25 mrem) to the whole body, 0.75 mSv
(75 mrem) to the thyroid and 0.25 mSv
(25 mrem) to any other critical organ,
and are further to controlled to a level
as low as is reasonably achievable.

In addition, under 10 CFR
72.212(b)(6), before using the general
license, the reactor licensee must review
the Safety Analysis Report (SAR)
referenced in the CoC or amended CoC
and the NRC’s SER evaluating the SAR
to determine whether the reactor site
parameters, including analyses of
earthquake intensity and tornado
missiles, are enveloped by the cask
design bases considered in these
reports.

The seismic design levels of the HI-
STORM FW System as provided in
Amendment No. 1, Revision 1, of this
CoC are acceptable for most areas in the
continental United States. For locations
with potential for seismic activity
beyond those analyzed for this system,
additional NRC evaluations and
certifications may be required before the
system may be used in those locations.
The NRC is currently evaluating another
HI-STORM UMAX System amendment
request that provides additional analysis
intended to ensure the system’s integrity
during an earthquake with higher
seismic demands.

Issue 5: Unacceptable Definition of
“Undamaged”

One commenter said that corrosion,
pitting, and cracks cannot be considered
undamaged.

NRC Response

This comment is not within the scope
of this specific rulemaking. This
rulemaking is limited to the specific
revisions to Amendment No. 1 of the
HI-STORM FW System. To the extent
that the comment is intended to raise
safety concerns with the change in the
definition of damaged fuel, the
definition would not be affected by this
rulemaking and is therefore not within
its scope. The purpose of the definition
of damaged fuel is to identify conditions
under which additional engineering
measures are required to confine and
secure the spent fuel before it can be
loaded into a DCS system. The
requirement to use these measures,
which include isolating the affected
spent fuel assembly in an additional
container before loading it into an MPC,
apply to all fuel assemblies, although
the definition of ‘““damaged” fuel may be
revised to address calculated strengths
or known weaknesses in a given
assembly design. The NRC staff
evaluated and found acceptable a
proposed change in the definition of
damaged fuel in the SER to CoC No.
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1032, Amendment No. 1, dated
December 17, 2014 (ADAMS Accession
No. ML14351A475). The NRC staff
evaluated the safety of this revision to
CoC No. 1032, Amendment No. 1, in the
SER dated March 13, 2015 (ADAMS
Accession No. ML14276A620). No
information is provided that would
cause the NRC to change its conclusion
regarding the safety of this change in the
definition of damaged fuel as
documented in the SER.

Issue 6: How will casks be removed from
service?

One commenter pointed out that for
any cask placed into service during the
final renewal term of a CoC, or during
the remaining term of a CoC that was
not renewed, the general license for that
cask must terminate after a storage
period not to exceed the term specified
by the cask’s CoC, generally 20 years.
The commenter further noted that when
the general license expires, all casks
subject to it must be removed from
service. The commenter asked how a
cask can be removed from service after
its licensed service life of 20 years if the
cask contains still-hot radioactive waste,
given the fact that, according to Holtec’s
chief executive officer, its canisters are
not capable of being repackaged.

NRC Response

This comment is not within the scope
of this specific rulemaking. This
rulemaking is limited to the specific
revisions to Amendment No. 1 of the
HI-STORM FW System. The regulations
governing the length of the CoC term,
the standards for approval of a CoC, or
the requirements that govern use of the
CoC by a general licensee, are not
within the changes proposed by this
rule.

As to the specific comments, the NRC
cannot verify the basis for comments
attributed to Holtec’s chief executive
officer. Importantly, however, the NRC’s
regulations require that the systems be
designed to allow for retrieval of spent
fuel, and that the waste is packaged in
a manner that allows handling and
retrievability without the release of
radioactive material above regulatory
limits. (See 10 CFR 72.122(h)(5) and (1)).
The HI-STORM FW System is designed
to meet this requirement, and the NRC
staff approved this design in its SER
dated March 28, 2011 (ADAMS Package
Accession No. ML103020135).

Issue 7: Inadequate Tsunami Analysis

One commenter expressed concern
about the NRC’s process for certifying
that the Holtec cask system will operate
as designed after a tsunami. The
commenter requested a detailed tsunami

recovery procedure that should include
a means to ensure that muds, salts, and
other chemicals within the infiltrating
tsunami water have not damaged the
stainless steel canister or reduced the
DCS’s longevity.

NRC Response

This comment is not within the scope
of this specific rulemaking. This
rulemaking is limited to the specific
revisions to Amendment No. 1 of the
HI-STORM FW System. The NRC staff
previously evaluated the impacts of
flooding during the review of the initial
certification for the HI-STORM FW
System.

In its March 28, 2011, SER (see
Sections 4.8.2 and 7.3.1) for the initial
certification of the HI-STORM FW
System, the NRC staff considered both
full and partial flooding for both the
vertical and horizontal positions for the
MPC. The NRC staff found that the fully
flooded condition would produce the
highest reactivity in the spent fuel, and
that the fully flooded model for safety
evaluations ‘““is acceptable and
applicable to all of the assembly
configurations that are to be stored in
the HISTORM FW MPC Storage
system,” including damaged fuel
configurations.

In its March 28, 2011, SER, the NRC
staff also noted the system’s design
measures to limit the rise in fuel
cladding temperature under the most
adverse flood event (one with a water
level just high enough to block the MPC
overpack’s air convection inlet duct).
The changes requested in this revision
do not affect the NRC’s prior flooding
evaluation for the initial certification of
this system.

Issue 8: High Burnup Fuel

One commenter said that no vendor
has addressed how a cask will handle
high burnup fuel (HBF) cladding that
may degrade shortly after dry storage.
This commenter noted that HBF burns
longer in the reactor, resulting in spent
fuel more than twice as radioactive,
hotter, and unpredictable in storage and
transport. The commenter further
asserted that HBF requires more years to
cool in a reactor’s spent fuel storage
pool before it can be transported. This
raises questions about the long-term
acceptability of extended storage of
HBF, according to the commenter.

NRC Response

The comment is not within the scope
of this specific rulemaking. This
rulemaking is limited to the specific
revisions in Amendment No. 1 to the
HISTORM FW System. In its March 28,
2011, SER for the original certification

for the HI-STORM FW System, the NRC
previously evaluated the acceptability of
storing HBF during the system’s initial
20-year certification term. The revision
authorized by this direct final rule does
not affect that original evaluation.
Storage beyond the initial term of 20
years will require the applicant to
submit a license renewal application.
The application for that CoC renewal
must include, among other things, a
description of the Aging Management
Programs for management of issues
associated with aging that could
adversely affect structures, systems, and
components important to safety. (See 10
CFR 72.240(c)(3)).

Issue 9: Need for New Environmental
Impact Statement (EIS)

One commenter asked that the NRC
do a full EIS evaluating the Holtec cask
as one alternative, a German cask as
another, and a French cask as a third,
with possibly an additional alternative.

NRC Response

This comment does not present
information that would result in a
determination that this revision requires
an EIS, rather than an Environmental
Assessment (EA). According to the
National Environmental Policy Act
(NEPA) and the NRC’s regulations in 10
CFR part 51, an EIS is only required if
the action involves a major federal
action significantly affecting the quality
of the human environment. The NRC's
regulations in 10 CFR part 51 identify
actions that require an EIS (see 10 CFR
51.20). Certificate of compliance
rulemakings are not one of those
actions. Instead, for CoC rulemakings,
the NRC performs an EA to determine
whether the action will result in a
significant environmental impact. If an
EA determines that the action will result
in a significant impact, the agency
prepares an EIS. However, if the EA
concludes with a “finding of no
significant impact” (FONSI), an EIS
does not need to be prepared.

As explained in the March 19, 2015,
direct final rule, the EA regarding the
revision to Amendment No. 1 of HI-
STORM FW System, concluded with a
FONSI and therefore, an EIS is not
required for this action. This comment
presents no new information or analysis
that would justify reconsidering the
agency’s FONSI determination.

Issue 10: Metamic Fabrication Testing
Requirements

One commenter objected that
Amendment No. 1, Revision 1, of the
HI-STORM FW System CoC would
remove fabrication testing requirements
for the thermal expansion coefficient
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and thermal conductivity of Metamic
HT neutron-absorbing structural
material. The commenter noted that the
justification for this change is that these
properties have little variability when
Metamic HT is fabricated according to
the manufacturer’s manual. The
commenter asked the NRC what it
thinks testing is for if not to verify that
the product has been made according to
the specifications in the manufacturer’s
manual.

NRC Response

This issue was addressed by the NRC
staff in its SER, and the commenters do
not raise any additional information that
would alter the staff’s determination
that the HI-STORM FW System,
Amendment No. 1, Revision 1, casks,
when used within the requirements of
the proposed CoC, will safely store SNF.
In its March 19, 2015, SER (ADAMS
Accession No. ML14276A620), the NRC
staff concluded that this was acceptable
for this specific application. For a
detailed discussion regarding the NRC
staff’s evaluation, see Section 4 of the
SER.

Issue 11: Exemptions

One commenter contended that a
general licensee seeking to load spent
nuclear fuel into the Holtec HI-STORM
FW System in accordance with the
changes described in this rulemaking
would have to request an exemption
from the requirements of 10 CFR 72.212
and 72.214. Another commenter
asserted that once Holtec has been given
its original CoCG, there should be no
“exemptions.”

NRC Response

The revisions to Amendment No. 1 of
CoC 1032 for the HI-STORM FW
System is to provide changes to the cask
system so that general licensees do not
need to request an exemption from any
requirements of 10 CFR 72.212 or 10
CFR 72.214. Like all other proposed CoC
amendments or revisions, the general
licensee under 10 CFR 72.212(b)(5) will
have to perform written evaluations
which establish that the cask will
conform to the terms, conditions, and
specifications of a CoC or an amended
CoC listed in § 72.214.

Issue 12: Reduced Circulation of Air for
Cooling

Two commenters objected that the
proposed change in the HI-STORM FW
System CoC would restrict the
circulation of air for cooling spent fuel
within the MPC or cask.

NRC Response

The NRC staff evaluated this issue as
part of its SER and concluded that there
is no significant reduction in the cooling
capacity of the HI-STORM FW System
as a result of the revisions requested by
the applicant. The NRC staff’s SER
determined that CoC 1032, Amendment
No. 1, Revision 1, casks, when used
within the requirements of the CoC, will
safely store SNF. The comment presents
no information that the NRC has not
already considered, or that would cause
the NRC to change its analysis.

The purpose of the revision is to
permit the more compact spent fuel
assemblies now in some reactors’ spent
fuel storage pools to be loaded into the
HI-STORM FW System for dry storage.
In its March 19, 2015, SER (ADAMS
Accession No. ML14276A620), the NRC
staff found that approval of the
application would permit a volumetric
increase of 0.6 percent of the fuel and
a reduction of 0.13 percent of the
original flow area of the 14-rod-by-14-
rod fuel assembly previously approved
for use in this cask system. The NRC
staff also found, however, that the
reduced flow area through the 14x14B
fuel assembly “is still larger than the
17x17 assembly flow area used as the
bounding scenario in the thermal
analysis. As a result, the flow resistance
factor is still less restrictive than the one
used in the bounding scenario, and the
passive decay heat removal of the
proposed 14x14B assembly is still
conservative.” The NRC staff also found
that the spent fuel cladding “continues
to be protected against degradation
leading to gross ruptures under long-
term storage by maintaining cladding
temperatures below 752 °F (400 °C),”
and “continues to be protected against
degradation leading to gross ruptures
under off-normal and accident
conditions by maintaining cladding
temperatures below 1058 °F (570 °C).
Protection of the cladding against
degradation is expected to allow ready
retrieval of spent fuel for further
processing or disposal.”

Therefore, the NRC staff has
concluded that the comments received
on the companion proposed rule for the
HI-STORM FW System, Amendment
No. 1, Revision 1, are not significant
adverse comments as defined in
NUREG-BR-0053, Revision 6, “United
States Nuclear Regulatory Commission
Regulations Handbook” (ADAMS
Accession No. ML052720461).
Therefore, this rule will become
effective as scheduled.

Dated at Rockville, Maryland, this 27th day
of May, 2015.

For the Nuclear Regulatory Commission.
Leslie Terry,

Acting Chief, Rules, Announcements, and
Directives Branch, Division of Administrative
Services, Office of Administration.

[FR Doc. 2015-13081 Filed 5-29-15; 8:45 am]
BILLING CODE 7590-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2014-0342; Directorate
Identifier 2014-NM-007-AD; Amendment
39-18168; AD 2015-11-05]

RIN 2120-AA64

Airworthiness Directives; The Boeing
Company Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for certain
The Boeing Company Model 747-400,
747-400D, 747—400F, 747—-8F, and 747—
8 series airplanes. This AD was
prompted by reports of very high
temperatures, near the floor in the aft
lower lobe cargo compartment. This AD
requires installing an additional zone
temperature sensor (ZTS) assembly in
the aft cargo compartment, and, for
certain airplanes, installing tape and
replacing the markers in the bulk cargo
compartment. We are issuing this AD to
prevent overheating of the aft lower lobe
cargo compartment, where, if
temperature sensitive cargo is present,
the release of flammable vapors could
result in a fire or explosion if exposed
to an ignition source.

DATES: This AD is effective July 6, 2015.
The Director of the Federal Register
approved the incorporation by reference
of certain publications listed in this AD

as of July 6, 2015.

ADDRESSES: For service information
identified in this AD, contact Boeing
Commercial Airplanes, Attention: Data
& Services Management, P.O. Box 3707,
MC 2H-65, Seattle, WA 98124-2207;
telephone 206-544-5000, extension 1;
fax 206—766-5680; Internet https://
www.myboeingfleet.com. You may view
this referenced service information at
the FAA, Transport Airplane
Directorate, 1601 Lind Avenue SW.,
Renton, Washington. For information on
the availability of this material at the
FAA, call 425-227-1221. It is also
available on the Internet at http://
www.regulations.gov by searching for
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and locating Docket No. FAA-2014—
0342.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2014—
0342; or in person at the Docket
Management Facility between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this AD, the regulatory
evaluation, any comments received, and
other information. The address for the
Docket Office (phone: 800-647-5527) is
Docket Management Facility, U.S.
Department of Transportation, Docket
Operations, M—30, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue SE., Washington,
DC 20590.

FOR FURTHER INFORMATION CONTACT:
Susan Monroe, Aerospace Engineer,
Cabin Safety and Environmental
Systems Branch, ANM-150S, FAA,
1601 Lind Avenue SW., Renton, WA;
phone: 425-917-6457; fax: 425-917—
6590; email: susan.l. monroe@faa.gov.

SUPPLEMENTARY INFORMATION:

Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 by adding an AD that would
apply to certain The Boeing Company
Model 747-400, 747-400D, 747—400F,
747-8F, and 747-8 series airplanes. The
NPRM published in the Federal
Register on June 25, 2014 (79 FR 35968).
The NPRM was prompted by reports of
very high temperatures, up to 67 degrees
Celsius (152 degrees Fahrenheit), near
the floor in the aft lower lobe cargo
compartment on certain Model 747
airplanes. The NPRM proposed to
require installing an additional ZTS in
the aft cargo compartment. For certain
airplanes, the NPRM proposed to first
require installing tape and replacing the
markers in the bulk cargo compartment,
unless terminated by the early
installation of the ZTS. We are issuing
this AD to prevent overheating of the aft
lower lobe cargo compartment, where, if
temperature sensitive cargo is present,
the release of flammable vapors could
result in a fire or explosion if exposed
to an ignition source.

Comments

We gave the public the opportunity to
participate in developing this AD. The
following presents the comments
received on the NPRM (79 FR 35968,
June 25, 2014) and the FAA’s response
to each comment.

Request To Clarify ‘“‘Required for
Compliance” (RC) Steps

United Airlines (UA) asked that we
clarify the actions required in the NPRM
(79 FR 35968, June 25, 2014) by adding
instructions for steps labeled, and not
labeled, as “RC” in the required service
information. UA did not provide a
reason for this request.

We infer that the commenter is
referring to Boeing Special Attention
Service Bulletin 747-21-2550, dated
December 6, 2013, which includes “RC”
language. (Boeing Special Attention
Service Bulletin 747-21-2544, Revision
2, dated December 11, 2014, does not
include “RC” language.) We
acknowledge the commenter’s request
and provide the following clarification.

The actions specified in Boeing
Special Attention Service Bulletin 747—
21-2550, dated December 6, 2013,
include steps that are identified as RC
because these steps have a direct effect
on detecting, preventing, resolving, or
eliminating an identified unsafe
condition. Therefore, for service
information that incorporates the RC
concept, steps that are identified as RC,
including substeps and identified
figures, must be done to comply with
the AD. The RC concept does not apply
to Boeing Special Attention Service
Bulletin 747-21-2544, Revision 2, dated
December 11, 2014, which does not
include any RC steps. We have added a
new paragraph (j)(4) in this AD to
describe the RC concept.

Request To Clarify Certain Language in
the Summary Section

Boeing asked that we clarify certain
language in the Summary section of the
NPRM (79 FR 35968, June 25, 2014) to
specify that the solution to the unsafe
condition is the installation of a “zone
temperature sensor assembly,” rather
than a “zone temperature sensor.”
Boeing stated that the ZTS is a
component within the ZTS assembly,
and added that omitting the word
“assembly” could confuse operators.

We agree with the commenter for the
reason provided. We have included the
word ‘‘assembly”” after references to the
ZTS in the SUMMARY of this final rule.

Request To Clarify Certain Language in
the Discussion Section

Boeing asked that we clarify the first
sentence of the Discussion section of the
NPRM (79 FR 35968, June 25, 2014) to
specify that the high temperatures near
the floor in the aft lower lobe cargo
compartment were found only on
certain Model 747 airplanes. Boeing
stated that the wording in the NPRM is
too broad for the investigation that took
place.

We agree with the request. We have
changed the Discussion section of this
final rule accordingly.

Boeing also asked that we clarify the
following sentence of the Discussion
section of the NPRM (79 FR 35968, June
25, 2014): “Under these conditions, the
switches will not command the system
valves properly, and the switches may
fail to shut off the flow of hot air to the
lower lobe cargo compartment, causing
compartment temperatures to rise
beyond 60 degrees Celsius (140 degrees
Fahrenheit).” Boeing asked that the
word “will” be changed to “may” in
that sentence, because the blockage
condition does not guarantee that the
temperature switches will not control
the system properly.

We acknowledge and agree with the
commenter’s concern. However, since
that level of detail does not reappear in
a final rule, no change to this final rule
is necessary in this regard.

Request To Require Additional Actions
for Certain Airplanes

Boeing asked that airplanes having
certain variable numbers specified in
paragraph (g)(1) of the proposed AD (79
FR 35968, June 25, 2014) be required to
accomplish the actions specified in
paragraph (g)(2) of the proposed AD.
Boeing stated that airplanes having
those variable numbers might have had
a partial installation done in
production. Boeing also stated that in
the next revision of Boeing Special
Attention Service Bulletin 747-21—
2544, the action for those airplanes will
be a general visual inspection to
determine if both markers and tape are
installed, and installation of the markers
and tape if necessary.

We agree with the commenter. Boeing
Special Attention Service Bulletin 747—
21-2544, Revision 2, dated December
11, 2014, has been issued and addresses
the concerns identified by the
commenter. Therefore, we have revised
this final rule to remove paragraphs
(g)(1) and (g)(2) of the proposed AD. We
have also revised paragraph (g) of this
AD to include Boeing Special Attention
Service Bulletin 747—-21-2544, Revision
2, dated December 11, 2014, as well as
the option of contacting the FAA for an
approval method to accomplish the
actions. We have added Boeing Special
Attention Service Bulletin 747-21—
2544, Revision 1, dated September 30,
2013, to paragraph (i) of this AD.

Request To Remove Airplane Variable
Number RC520

Boeing asked that we change
paragraph (g)(1)(ii) of the proposed AD
(79 FR 35968, June 25, 2014) to remove
airplane variable number RC520
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because it is not a valid airplane
variable number.

We agree with the commenter for the
reason provided. That airplane was
identified in paragraph (g)(1)(ii) of the
NPRM (79 FR 35968, June 25, 2014).
That paragraph, as explained
previously, is not included in this final
rule.

Conclusion

We reviewed the relevant data,
considered the comments received, and
determined that air safety and the
public interest require adopting this AD
with the changes described previously,
except for minor editorial changes. We
have determined that these minor
changes:

e Are consistent with the intent that
was proposed in the NPRM (79 FR
35968, June 25, 2014) for correcting the
unsafe condition; and

¢ Do not add any additional burden
upon the public than was already
proposed in the NPRM (79 FR 35968,
June 25, 2014).

We also determined that these
changes will not increase the economic
burden on any operator or increase the
scope of this AD.

Related Service Information Under 1
CFR Part 51

We reviewed Boeing Special
Attention Service Bulletin 747-21—
2544, Revision 2, dated December 11,
2014; and Boeing Special Attention

ESTIMATED COSTS

Service Bulletin 747-21-2550, dated
December 6, 2013. The service
information describes procedures for
installing warning tape and markers in
the bulk cargo compartment and
installing an additional zone
temperature sensor assembly in the aft
cargo compartment. This service
information is reasonably available
because the interested parties have
access to it through their normal course
of business or by the means identified
in the ADDRESSES section of this AD.

Costs of Compliance

We estimate that this AD affects 130
airplanes of U.S. registry.

We estimate the following costs to
comply with this AD:

; Cost per Cost on U.S.
Action Labor cost Parts cost product operators
Install ZTS assembly .............. 91 work-hours x $85 per hour = $7,735 ......cccceevrereneiennne $7,545 $15,280 $1,986,400
We estimate the following costs to do
the optional actions specified in this
AD.
OPTIONAL COSTS
Action Labor cost Parts cost Cost per
product

Install tape and markers .................. 1 work-hour x $85 per hour = $85 ........c.ccoiiiiiiererere e $33 $118

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701:
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a

substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a “‘significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,

the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2015-11-05 The Boeing Company:
Amendment 39-18168; Docket No.
FAA-2014-0342; Directorate Identifier
2014-NM-007-AD.

(a) Effective Date

This AD is effective July 6, 2015.
(b) Affected ADs

None.
(c) Applicability

This AD applies to The Boeing Company
Model 747—-400, 747—-400D, 747—400F, 747—
8F, and 747-8 series airplanes, certificated in
any category, as identified in paragraphs
(c)(1) and (c)(2) of this AD.
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(1) Airplanes identified in Boeing Service
Bulletin 747-21-2550, dated December 6,
2013.

(2) Airplanes identified in paragraph (h)(2)
of this AD.

(d) Subject

Air Transport Association (ATA) of
America Code 21, Air conditioning.

(e) Unsafe Condition

This AD was prompted by reports of very
high temperatures, near the floor in the aft
lower lobe cargo compartment. We are
issuing this AD to prevent overheating of the
aft lower lobe cargo compartment, where, if
temperature sensitive cargo is present, the
release of flammable vapors could result in
a fire or explosion if exposed to an ignition
source.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Installation for Certain Airplanes
(Interim Action)

Within 12 months after the effective date
of this AD, remove the existing markers and
install tape and new markers in the bulk
cargo compartment, in accordance with the
Accomplishment Instructions of Boeing
Special Attention Service Bulletin 747-21—
2544, Revision 2, dated December 11, 2014;
or using a method approved in accordance
with the procedures specified in paragraph (j)
of this AD, as applicable. Accomplishing the
actions specified in paragraph (h) of this AD
within 12 months after the effective date of
this AD terminates the requirements of this
paragraph.

(h) Installation for All Airplanes
(Terminating Action)

Within 60 months after the effective date
of this AD, install an additional zone
temperature sensor assembly in the aft cargo
compartment, as specified in paragraph (h)(1)
or (h)(2) of this AD, as applicable. Doing this
action within 12 months after the effective
date of this AD terminates the requirements
of paragraph (g) of this AD.

(1) For airplanes identified in Boeing
Service Bulletin 747—21-2550, dated
December 6, 2013: Do the actions in
accordance with the Accomplishment
Instructions of Boeing Service Bulletin 747—
21-2550, dated December 6, 2013.

(2) For airplanes having variable numbers
RC021 and RC573: Do the actions using a
method approved in accordance with the
procedures specified in paragraph (j) of this
AD.

(i) Credit for Previous Actions

This paragraph provides credit for
removing the existing markers and installing
tape and new markers in the bulk cargo
compartment, as required by paragraph (g) of
this AD, if those actions were performed
before the effective date of this AD using
Boeing Service Bulletin 747-21-2544, dated
January 15, 2013; or Boeing Special Attention
Service Bulletin 747—21-2544, Revision 1,
dated September 30, 2013. This service
information is not incorporated by reference
in this AD.

(j) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Seattle Aircraft
Certification Office (ACO), FAA, has the
authority to approve AMOCs for this AD, if
requested using the procedures found in 14
CFR 39.19. In accordance with 14 CFR 39.19,
send your request to your principal inspector
or local Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the ACO, send it to the
attention of the person identified in
paragraph (k)(1) of this AD. Information may
be emailed to: 9-ANM-Seattle-ACO-AMOC-
Requests@faa.gov.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(3) An AMOC that provides an acceptable
level of safety may be used for any repair
required by this AD if it is approved by the
Boeing Commercial Airplanes Organization
Designation Authorization (ODA) that has
been authorized by the Manager, Seattle
ACO, to make those findings. For a repair
method to be approved, the repair must meet
the certification basis of the airplane, and the
approval must specifically refer to this AD.

(4) If the service information contains steps
that are labeled as Required for Compliance
(RC), the provisions of paragraphs (j)(4)(i)
and (j)(4)(ii) apply.

(i) The steps labeled as RC, including
substeps under an RC step and any figures
identified in an RC step, must be done to
comply with the AD. An AMOC is required
for any deviations to RC steps, including
substeps and identified figures.

(ii) Steps not labeled as RC may be
deviated from using accepted methods in
accordance with the operator’s maintenance
or inspection program without obtaining
approval of an AMOGC, provided the RC steps,
including substeps and identified figures, can
still be done as specified, and the airplane
can be put back in an airworthy condition.

(k) Related Information

(1) For more information about this AD
that is not incorporated by reference, contact
Susan Monroe, Aerospace Engineer, Cabin
Safety and Environmental Systems Branch,
ANM-150S, FAA, 1601 Lind Avenue SW.,
Renton, WA; phone: 425-917-6457; fax: 425—
917-6590; email: susan.l.monroe@faa.gov.

(2) For service information identified in
this AD, contact Boeing Commercial
Airplanes, Attention: Data & Services
Management, P.O. Box 3707, MC 2H-65,
Seattle, WA 98124-2207; telephone 206—
544-5000, extension 1; fax 206—766—5680;
Internet https://www.myboeingfleet.com. You
may view this referenced service information
at the FAA, Transport Airplane Directorate,
1601 Lind Avenue SW., Renton, WA. For
information on the availability of this
material at the FAA, call 425-227-1221.

(1) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless the AD specifies otherwise.

(i) Boeing Special Attention Service
Bulletin 747-21-2544, Revision 2, dated
December 11, 2014.

(ii) Boeing Special Attention Service
Bulletin 747-21-2550, dated December 6,
2013.

(3) For service information identified in
this AD, contact Boeing Commercial
Airplanes, Attention: Data & Services
Management, P.O. Box 3707, MC 2H-65,
Seattle, WA 98124-2207; telephone 206—
544-5000, extension 1; fax 206—-766—5680;
Internet https://www.myboeingfleet.com.

(4) You may view this service information
at the FAA, Transport Airplane Directorate,
1601 Lind Avenue SW., Renton, WA. For
information on the availability of this
material at the FAA, call 425-227-1221.

(5) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
202-741-6030, or go to: http://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued in Renton, Washington, on May 21,
2015.
John P. Piccola, Jr.,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2015-13018 Filed 5-29-15; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 876
[Docket No. FDA—-2015-N-1338]
Medical Devices; Gastroenterology-

Urology Devices; Classification of the
Rectal Control System

AGENCY: Food and Drug Administration,
HHS.
ACTION: Final order.

SUMMARY: The Food and Drug
Administration (FDA) is classifying the
rectal control system into class II
(special controls). The special controls
that will apply to the device are
identified in this order and will be part
of the codified language for the rectal
control system’s classification. The
Agency is classifying the device into
class II (special controls) in order to
provide a reasonable assurance of safety
and effectiveness of the device.

DATES: This order is effective June 1,
2015. The classification was applicable
on February 12, 2015.

FOR FURTHER INFORMATION CONTACT:
Purva Pandya, Center for Devices and
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Radiological Health, Food and Drug
Administration, 10903 New Hampshire
Ave., Bldg. 66, Rm. G223, Silver Spring,
MD 20993-0002, 240-402-9979,
purva.pandya@fda.hhs.gov.

SUPPLEMENTARY INFORMATION:
I. Background

In accordance with section 513(f)(1) of
the Federal Food, Drug, and Cosmetic
Act (the FD&C Act) (21 U.S.C.
360c(f)(1)), devices that were not in
commercial distribution before May 28,
1976 (the date of enactment of the
Medical Device Amendments of 1976),
generally referred to as postamendments
devices, are classified automatically by
statute into class III without any FDA
rulemaking process. These devices
remain in class Il and require
premarket approval, unless and until
the device is classified or reclassified
into class I or II, or FDA issues an order
finding the device to be substantially
equivalent, in accordance with section
513(i) of the FD&C Act, to a predicate
device that does not require premarket
approval. The Agency determines
whether new devices are substantially
equivalent to predicate devices by
means of premarket notification
procedures in section 510(k) of the
FD&C Act (21 U.S.C. 360(k)) and part
807 (21 CFR part 807) of the regulations.

Section 513(f)(2) of the FD&C Act, as
amended by section 607 of the Food and
Drug Administration Safety and
Innovation Act (Pub. L. 112-144),
provides two procedures by which a
person may request FDA to classify a
device under the criteria set forth in
section 513(a)(1) of the FD&C Act.
Under the first procedure, the person
submits a premarket notification under
section 510(k) of the FD&C Act for a

device that has not previously been
classified and, within 30 days of
receiving an order classifying the device
into class III under section 513(f)(1), the
person requests a classification under
section 513(f)(2) of the FD&C Act. Under
the second procedure, rather than first
submitting a premarket notification
under section 510(k) and then a request
for classification under the first
procedure, the person determines that
there is no legally marketed device upon
which to base a determination of
substantial equivalence and requests a
classification under section 513(f)(2) of
the FD&C Act. If the person submits a
request to classify the device under this
second procedure, FDA may decline to
undertake the classification request if
FDA identifies a legally marketed device
that could provide a reasonable basis for
review of substantial equivalence with
the device or if FDA determines that the
device submitted is not of “low-
moderate risk” or that general controls
would be inadequate to control the risks
and special controls to mitigate the risks
cannot be developed.

In response to a request to classify a
device under either procedure provided
by section 513(f)(2) of the FD&C Act,
FDA will classify the device by written
order within 120 days. This
classification will be the initial
classification of the device. On June 23,
2014, Pelvalon, Inc., submitted a request
for classification of the Eclipse System
under section 513(f)(2) of the FD&C Act.
The manufacturer recommended that
the device be classified into class II (Ref.
1).

In accordance with section 513(f)(2) of
the FD&C Act, FDA reviewed the
request in order to classify the device
under the criteria for classification set

forth in section 513(a)(1). FDA classifies
devices into class II if general controls
by themselves are insufficient to
provide reasonable assurance of safety
and effectiveness, but there is sufficient
information to establish special controls
to provide reasonable assurance of the
safety and effectiveness of the device for
its intended use. After review of the
information submitted in the request,
FDA determined that the device can be
classified into class IT with the
establishment of special controls. FDA
believes these special controls, in
addition to general controls, will
provide reasonable assurance of the
safety and effectiveness of the device.

Therefore, on February 12, 2015, FDA
issued an order to the requestor
classifying the device into class II. FDA
is codifying the classification of the
device by adding 21 CFR 876.5930.

Following the effective date of this
final classification order, any firm
submitting a premarket notification
(510(k)) for a rectal control system will
need to comply with the special
controls named in this final order. The
device is assigned the generic name
rectal control system, and it is identified
as a prescription device intended to
treat fecal incontinence by controlling
the size of the rectal lumen. The device
is inserted in the vagina and includes a
portion that expands to reduce the rectal
lumen to prevent stool leakage and
retracts to allow normal passage of stool.
The device includes an external
regulator to control the state of
expansion.

FDA has identified the following risks
to health associated specifically with
this type of device, as well as the
measures required to mitigate these
risks in table 1.

TABLE 1—RECTAL CONTROL SYSTEM RISKS AND MITIGATION MEASURES

Identified risk

Mitigation measures

Vaginal Wall Trauma
Adverse Tissue Reaction .
Infection

Device Malfunction

Urinary Urgency, Incontinence, or Voiding Problems

Fecal Urgency or Difficulty in Evacuation
Discomfort, Pain

Change in Amount, Color, or Consistency of Vaginal Discharge

beling.

Labeling.

Clinical Testing Labeling.
Biocompatibility Testing.
Non-Clinical (Bench) Testing Cleaning and Disinfection Validation La-

Non-Clinical (Bench) Testing Labeling.
Clinical Testing Labeling.
Clinical Testing Labeling.
Clinical Testing Labeling.

FDA believes that the following
special controls, in combination with
the general controls, address these risks
to health and provide reasonable
assurance of the safety and
effectiveness:

e Clinical testing must document the
device acceptance data and the adverse

event profile associated with clinical
use, and demonstrate that the device
performs as intended under anticipated
conditions of use.

e The elements of the device that

contact vaginal tissue must be
demonstrated to be biocompatible.

e The cleaning and disinfection
instructions for the device must be
validated.

¢ Non-clinical (bench) testing must
demonstrate that the device performs as
intended under anticipated conditions
of use.
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¢ Non-clinical (bench) testing must
demonstrate that the device does not:

O Enhance the growth of
Staphylococcus aureus.

O Increase production of Toxic Shock
Syndrome Toxin-1 by S. aureus.

© Alter the growth of normal vaginal
flora.

e Labeling must include:

O Specific instructions,
contraindications, warnings, cautions,
limitations, and the clinical training
needed for the safe use of the device.

O The intended patient population
and the intended use environment.

© Information on how the device is to
be fitted, how the device operates, and
recommendations on device
maintenance.

O A detailed summary of the clinical
testing pertinent to the use of the
device, including a summary of the
device- and procedure-related
complications or adverse events related
to use of the device, as well as relevant
safety and performance information.

e Patient labeling must be provided
and must include:

O Relevant contraindications,
warnings, precautions, and adverse
events/complications.

O Information on how the device
operates and the recommended device
maintenance (i.e., care instructions),
including cleaning and disinfection.

O Information on the patient
population for which there was a
favorable benefit/risk assessment.

O The potential risks and benefits
associated with the use of the device.

Rectal control system devices are
prescription devices restricted to patient
use only upon the authorization of a
practitioner licensed by law to
administer or use the device; see 21 CFR
801.109 (Prescription devices).

Section 510(m) of the FD&C Act
provides that FDA may exempt a class
II device from the premarket notification
requirements under section 510(k) of the
FD&C Act, if FDA determines that
premarket notification is not necessary
to provide reasonable assurance of the
safety and effectiveness of the device.
For this type of device, FDA has
determined that premarket notification
is necessary to provide reasonable
assurance of the safety and effectiveness
of the device. Therefore, this device
type is not exempt from premarket
notification requirements. Persons who
intend to market this type of device
must submit to FDA a premarket
notification, prior to marketing the
device, which contains information
about the rectal control system they
intend to market.

II. Environmental Impact

The Agency has determined under 21
CFR 25.34(b) that this action is of a type
that does not individually or
cumulatively have a significant effect on
the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

ITI. Paperwork Reduction Act of 1995

This final order establishes special
controls that refer to previously
approved collections of information
found in other FDA regulations. These
collections of information are subject to
review by the Office of Management and
Budget (OMB) under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520). The collections of information in
part 807, subpart E, regarding premarket
notification submissions have been
approved under OMB control number
0910-0120, and the collections of
information in 21 CFR part 801,
regarding labeling have been approved
under OMB control number 0910-0485.

IV. Reference

The following reference has been
placed on display in the Division of
Dockets Management (HFA-305), Food
and Drug Administration, 5630 Fishers
Lane, Rm. 1061, Rockville, MD 20852,
and may be seen by interested persons
between 9 a.m. and 4 p.m., Monday
through Friday, and is available
electronically at http://
www.regulations.gov.

1. DEN140020: De Novo Request per

513(f)(2) from Pelvalon, Inc., dated June 23,
2014.

List of Subjects in 21 CFR Part 876

Medical devices.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs, 21 CFR part 876 is
amended as follows:

PART 876—GASTROENTEROLOGY-
UROLOGY DEVICES

m 1. The authority citation for 21 CFR
part 876 continues to read as follows:

Authority: 21 U.S.C. 351, 360, 360c, 360e,
360§, 3601, 371.

m 2. Add § 876.5930 to subpart F to read
as follows:

§876.5930 Rectal control system.

(a) Identification. A rectal control
system is a prescription device intended
to treat fecal incontinence by controlling
the size of the rectal lumen. The device
is inserted in the vagina and includes a
portion that expands to reduce the rectal

lumen to prevent stool leakage and
retracts to allow normal passage of stool.
The device includes an external
regulator to control the state of
expansion.

(b) Classification. Class II (special
controls). The special controls for this
device are:

(1) Clinical testing must document the
device acceptance data and the adverse
event profile associated with clinical
use, and demonstrate that the device
performs as intended under anticipated
conditions of use.

(2) The elements of the device that
contact vaginal tissue must be
demonstrated to be biocompatible.

(3) The cleaning and disinfection
instructions for the device must be
validated.

(4) Non-clinical (bench) testing must
demonstrate that the device performs as
intended under anticipated conditions
of use.

(5) Non-clinical (bench) testing must
demonstrate that the device does not:

(i) Enhance the growth of
Staphylococcus aureus.

(i) Increase production of Toxic
Shock Syndrome Toxin-1 by S. aureus.

(iii) Alter the growth of normal
vaginal flora.

(6) Labeling must include:

(i) Specific instructions,
contraindications, warnings, cautions,
limitations, and the clinical training
needed for the safe use of the device.

(ii) The intended patient population
and the intended use environment.

(ii1) Information on how the device is
to be fitted, how the device operates,
and recommendations on device
maintenance.

(iv) A detailed summary of the
clinical testing pertinent to the use of
the device, including a summary of the
device- and procedure-related
complications or adverse events related
to use of the device, as well as relevant
safety and performance information.

(7) Patient labeling must be provided
and must include:

(i) Relevant contraindications,
warnings, precautions, and adverse
events/complications.

(ii) Information on how the device
operates and the recommended device
maintenance (i.e., care instructions),
including cleaning and disinfection.

(iii) Information on the patient
population for which there was a
favorable benefit/risk assessment.

(iv) The potential risks and benefits
associated with the use of the device.

Dated: May 21, 2015.
Leslie Kux,
Associate Commissioner for Policy.
[FR Doc. 2015-13067 Filed 5—29-15; 8:45 am|
BILLING CODE 4164-01-P
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DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117
[Docket No. USCG-2015-0447]

Drawbridge Operation Regulation;
Mokelumne River, East Isleton, CA

AGENCY: Coast Guard, DHS.

ACTION: Notice of deviation from
drawbridge regulation.

SUMMARY: The Coast Guard has issued a
temporary deviation from the operating
schedule that governs the California
Department of Transportation highway
drawbridge across the Mokelumne
River, mile 3.0, at East Isleton, CA. The
deviation is necessary to allow the
bridge owner to perform rehabilitation
to the bridge control house. This
deviation allows the bridge to remain in
the closed-to-navigation position during
the deviation period.

DATES: This deviation is effective from
10 p.m. on May 29, 2015 to 10 p.m. on
June 26, 2015.

ADDRESSES: The docket for this
deviation, [USCG-2015-0447], is
available at http://www.regulations.gov.
Type the docket number in the
“SEARCH” box and click “SEARCH.”
Click on Open Docket Folder on the line
associated with this deviation. You may
also visit the Docket Management
Facility in Room W12-140 on the
ground floor of the Department of
Transportation West Building, 1200
New Jersey Avenue SE., Washington,
DC 20590, between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this temporary
deviation, call or email David H.
Sulouff, Chief, Bridge Section, Eleventh
Coast Guard District; telephone 510-
437-3516, email David.H.Sulouff@
uscg.mil. If you have questions on
viewing the docket, call Cheryl Collins,
Program Manager, Docket Operations,
telephone 202—-366-9826.

SUPPLEMENTARY INFORMATION: California
Department of Transportation has
requested a temporary change to the
operation of the California Department
of Transportation highway drawbridge
across the Mokelumne River, mile 3.0,
at East Isleton, CA. The drawbridge
navigation span provides approximately
7 feet vertical clearance above Mean
High Water in the closed-to-navigation
position. In accordance with 33 CFR
117.175(a), the draw opens on signal
from November 1 through April 30 from

9 a.m. to 5 p.m.; and from May 1
through October 31 from 6 a.m. to 10
p-m., except that during the following
periods the draw need only open for
recreational vessels on the hour, 20
minutes past the hour, and 40 minutes
past the hour: Saturdays, 10 a.m. until
2 p.m.; Sundays, 11 a.m. until 6 p.m.;
and Memorial Day, Fourth of July and
Labor Day 11 a.m. until 6 p.m.. At all
other times the drawbridge shall open
on signal if at least 4 hours notice is
given. Navigation on the waterway is
commercial, recreational, search and
rescue, and law enforcement.

The drawspan will be secured in the
closed-to-navigation position from 10
p-m. on May 29, 2015 to 10 p.m. on June
26, 2015, due to rehabilitation of the
bridge control house. This temporary
deviation has been coordinated with the
waterway users. Caltrans work plan and
dates have been tailored to produce the
least possible impacts to waterway
traffic, land traffic, businesses and
potential flood response plans, while
allowing the work to be performed, to
ensure dependable future operation of
the drawbridge.

Vessels able to pass through the
bridge in the closed position may do so
at any time. The bridge will not be able
to open for emergencies. Alternative
paths for recreational vessel traffic are
available via Little Potato Slough and
Georgiana Slough. The Coast Guard will
inform waterway users of this temporary
deviation via our Local and Broadcast
Notices to Mariners, to minimize
resulting navigational impacts.

In accordance with 33 CFR 117.35(e),
the drawbridge must return to its regular
operating schedule immediately at the
end of the effective period of this
temporary deviation. This deviation
from the operating regulations is
authorized under 33 CFR 117.35.

Dated: May 19, 2015.
D.H. Sulouff,

District Bridge Chief, Commander, Eleventh
Coast Guard District.

[FR Doc. 2015-13160 Filed 5-29-15; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard
33 CFR Part 165
[Docket No. USCG-2015-0234]

Safety Zone; San Francisco Giants
Fireworks, San Francisco Bay, San
Francisco, CA

AGENCY: Coast Guard, DHS.

ACTION: Notice of enforcement of
regulation.

SUMMARY: The Coast Guard will enforce
the safety zone for the San Francisco
Giants Fireworks display in the Captain
of the Port, San Francisco area of
responsibility during the dates and
times noted below. This action is
necessary to protect life and property of
the maritime public from the hazards
associated with the fireworks display.
During the enforcement period,
unauthorized persons or vessels are
prohibited from entering into, transiting
through, or anchoring in the safety zone,
unless authorized by the Patrol
Commander (PATCOM).

DATES: The regulations in 33 CFR
165.1191, Table 1, Item number 1 will
be enforced from 11 a.m. to 10:30 p.m.
on June 26, 2015.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this notice, call
or email Lieutenant Junior Grade Joshua
Dykman, U.S. Coast Guard Sector San
Francisco; telephone (415) 399-3585 or
email at D11-PF-MarineEvents@
uscg.mil.

SUPPLEMENTARY INFORMATION: The Coast
Guard will enforce the safety zones
established in 33 CFR 165.1191, Table 1,
Item number 1 on June 26, 2015. From
11 a.m. until 10 p.m. on June 26, 2015
the safety zone applies to the navigable
waters around and under the fireworks
barge within a radius of 100 feet during
the loading, transit, and arrival of the
fireworks barge at the launch site and
until the start of the fireworks display.
From 11 a.m. until 8:30 p.m. on June 26,
2015 the fireworks barge will be loading
pyrotechnics at Pier 50 in San
Francisco, CA. From 8:30 p.m. to 8:40
p.m. on June 26, 2015 the loaded
fireworks barge will transit from Pier 50
to the launch site near Pier 48 in
approximate position 37°46’40” N.,
122°22/58” W. (NAD83). At the
conclusion of the baseball game,
approximately 10 p.m. on June 26, 2015,
the safety zone will increase in size and
encompass the navigable waters around
and under the fireworks barge within a
radius of 700 feet in approximate
position 37°46°40” N., 122°22'58” W.
(NAD83) for the San Francisco Giants
Fireworks display in 33 CFR 165.1191,
Table 1, Item number 1. Upon the
conclusion of the fireworks display the
safety zone shall terminate. This safety
zone will be in effect from 11 a.m. to
10:30 p.m. on June 26, 2015.

Under the provisions of 33 CFR
165.1191, unauthorized persons or
vessels are prohibited from entering
into, transiting through, or anchoring in
the safety zone during all applicable
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effective dates and times, unless
authorized to do so by the PATCOM.
Additionally, each person who receives
notice of a lawful order or direction
issued by an official patrol vessel shall
obey the order or direction. The
PATCOM is empowered to forbid entry
into and control the regulated area. The
PATCOM shall be designated by the
Commander, Coast Guard Sector San
Francisco. The PATCOM may, upon
request, allow the transit of commercial
vessels through regulated areas when it
is safe to do so.

This notice is issued under authority
of 33 CFR 165.1191 and 5 U.S.C. 552(a).
In addition to this notice in the Federal
Register, the Coast Guard will provide
the maritime community with extensive
advance notification of the safety zone
and its enforcement period via the Local
Notice to Mariners.

If the Captain of the Port determines
that the regulated area need not be
enforced for the full duration stated in
this notice, a Broadcast Notice to
Mariners may be used to grant general
permission to enter the regulated area.

Dated: April 7, 2015.
Gregory G. Stump,

Captain, U.S. Coast Guard, Captain of the
Port San Francisco.

[FR Doc. 2015-13132 Filed 5-29-15; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket No. USCG-2015-0208]
Safety Zone; Fourth of July Fireworks,

Berkeley Marina, San Francisco Bay,
Berkeley, CA

AGENCY: Coast Guard, DHS.

ACTION: Notice of enforcement of
regulation.

SUMMARY: The Coast Guard will enforce
the safety zone for the Berkeley Marina
Fourth of July Fireworks display in the
Captain of the Port, San Francisco area
of responsibility during the dates and
times noted below. This action is
necessary to protect life and property of
the maritime public from the hazards
associated with the fireworks display.
During the enforcement period,
unauthorized persons or vessels are
prohibited from entering into, transiting
through, or anchoring in the safety zone,
unless authorized by the Patrol
Commander (PATCOM).

DATES: The regulations in 33 CFR
165.1191, Table 1, Item number 8 will

be enforced from 9:30 p.m. to 10 p.m.
on July 4, 2015.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this notice, call
or email Lieutenant Junior Grade Joshua
Dykman, U.S. Coast Guard Sector San
Francisco; telephone (415) 399—-3585 or
email at D11-PF-MarineEvents@
uscg.mil.

SUPPLEMENTARY INFORMATION: The Coast
Guard will enforce a 1,000 foot safety
zone around the Berkeley Pier in
approximate position 37°51'40” N.,
122°19'19” W. (NAD 83) from 9:30 p.m.
until 10 p.m. on July 4, 2015. Upon the
commencement of the 30 minute
fireworks display, scheduled to begin at
9:30 p.m. on July 4, 2015, the safety
zone will encompass the navigable
waters around and under the Berkeley
Pier within a radius 1,000 feet in
approximate position 37°51°40” N.,
122°19"19” W. (NAD83) for the Fourth of
July Fireworks, Berkeley Marina in 33
CFR 165.1191, Table 1, Item number 8.
At the conclusion of the fireworks
display the safety zone shall terminate.
This safety zone will be in effect from
9:30 p.m. to 10 p.m. on July 4, 2015.

Under the provisions of 33 CFR
165.1191, unauthorized persons or
vessels are prohibited from entering
into, transiting through, or anchoring in
the safety zone during all applicable
effective dates and times, unless
authorized to do so by the PATCOM.
Additionally, each person who receives
notice of a lawful order or direction
issued by an official patrol vessel shall
obey the order or direction. The
PATCOM is empowered to forbid entry
into and control the regulated area. The
PATCOM shall be designated by the
Commander, Coast Guard Sector San
Francisco. The PATCOM may, upon
request, allow the transit of commercial
vessels through regulated areas when it
is safe to do so.

This notice is issued under authority
of 33 CFR 165.1191 and 5 U.S.C. 552(a).
In addition to this notice in the Federal
Register, the Coast Guard will provide
the maritime community with extensive
advance notification of the safety zone
and its enforcement period via the Local
Notice to Mariners.

If the Captain of the Port determines
that the regulated area need not be
enforced for the full duration stated in
this notice, a Broadcast Notice to
Mariners may be used to grant general
permission to enter the regulated area.

Dated: April 7, 2015.
Gregory G. Stump,

Captain, U.S. Coast Guard, Captain of the
Port San Francisco.

[FR Doc. 2015-13138 Filed 5-29-15; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket No. USCG-2015-0209]
Safety Zone; Fourth of July Fireworks,

Crescent City, Crescent City Harbor,
Crescent City, CA

AGENCY: Coast Guard, DHS.

ACTION: Notice of enforcement of
regulation.

SUMMARY: The Coast Guard will enforce
the safety zone for the Crescent City
Fourth of July Fireworks display in the
Captain of the Port, San Francisco area
of responsibility during the dates and
times noted below. This action is
necessary to protect life and property of
the maritime public from the hazards
associated with the fireworks display.
During the enforcement period,
unauthorized persons or vessels are
prohibited from entering into, transiting
through, or anchoring in the safety zone,
unless authorized by the Patrol
Commander (PATCOM).

DATES: The regulations in 33 CFR
165.1191, Table 1, Item number 4 will
be enforced from 9:30 p.m. to 10 p.m.
on July 4, 2015.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this notice, call
or email Lieutenant Junior Grade Joshua
Dykman, U.S. Coast Guard Sector San
Francisco; telephone (415) 399—-3585 or
email at D11-PF-MarineEvents@
uscg.mil.

SUPPLEMENTARY INFORMATION: The Coast
Guard will enforce the safety zone
established in 33 CFR 165.1191, Table 1,
Item number 4 on July 4, 2015. Upon
commencement of the 30 minute
fireworks display, scheduled to begin at
9:30 p.m. on July 4, 2015, the safety
zone will encompass the navigable
waters surrounding the land based
launch site on the West Jetty of Crescent
City Harbor within a radius of 700 feet
in approximate position 41°44’41” N.,
124°11’59” W. (NAD 83) for the Fourth
of July Fireworks, Crescent City in 33
CFR 165.1191, Table 1, Item number 4.
Upon the conclusion of the fireworks
display the safety zone shall terminate.
This safety zone will be in effect from
9:30 p.m. to 10 p.m. on July 4, 2015.
Under the provisions of 33 CFR
165.1191, unauthorized persons or
vessels are prohibited from entering
into, transiting through, or anchoring in
the safety zone during all applicable
effective dates and times, unless
authorized to do so by the PATCOM.
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Additionally, each person who receives
notice of a lawful order or direction
issued by an official patrol vessel shall
obey the order or direction. The
PATCOM is empowered to forbid entry
into and control the regulated area. The
PATCOM shall be designated by the
Commander, Coast Guard Sector San
Francisco. The PATCOM may, upon
request, allow the transit of commercial
vessels through regulated areas when it
is safe to do so.

This notice is issued under authority
of 33 CFR 165.1191 and 5 U.S.C. 552(a).
In addition to this notice in the Federal
Register, the Coast Guard will provide
the maritime community with extensive
advance notification of the safety zone
and its enforcement period via the Local
Notice to Mariners.

If the Captain of the Port determines
that the regulated area need not be
enforced for the full duration stated in
this notice, a Broadcast Notice to
Mariners may be used to grant general
permission to enter the regulated area.

Dated: April 23, 2015.
Gregory G. Stump,

Captain, U.S. Coast Guard, Captain of the
Port San Francisco.

[FR Doc. 2015-13137 Filed 5-29-15; 8:45 am]|
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket No. USCG—-2015-0210]

Safety Zone; Fourth of July Fireworks,
City of Eureka, Humboldt Bay, Eureka,
CA

AGENCY: Coast Guard, DHS.
ACTION: Notice of enforcement of
regulation.

SUMMARY: The Coast Guard will enforce
the safety zone for the Fourth of July
Fireworks, City of Eureka in the Captain
of the Port, San Francisco area of
responsibility during the dates and
times noted below. This action is
necessary to protect life and property of
the maritime public from the hazards
associated with the fireworks display.
During the enforcement period,
unauthorized persons or vessels are
prohibited from entering into, transiting
through, or anchoring in the safety zone,
unless authorized by the Patrol
Commander (PATCOM).

DATES: The regulations in 33 CFR
165.1191, Table 1, Item number 3, will
be enforced from 12 p.m. on July 3, 2015
through 10:40 p.m. on July 4, 2015.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this notice, call
or email Lieutenant Junior Grade Joshua
Dykman, Sector San Francisco
Waterways Safety Division, U.S. Coast
Guard; telephone 415-399-3585, email
D11-PF-MarineEvents@uscg.mil.

SUPPLEMENTARY INFORMATION: The Coast
Guard will enforce a safety zone in
navigable waters around and under the
fireworks barge within a radius of 100
feet during the loading, transit, and
arrival of the fireworks barge to the
display location and until the start of
the fireworks display. From 12 p.m. on
July 3, 2015 until 3 p.m. on July 4, 2015
the fireworks barge will be loaded off of
Schneider Dock in Eureka, CA in
approximate position 40°47°50” N.,
124°11'11” W. (NAD 83). From 3 p.m. to
4 p.m. on July 4, 2015 the loaded barge
will transit from Schneider Dock to the
launch site off of Woodley Island near
Eureka, CA at approximate position
40°48'29" N., 124°10’06” W. (NAD 83)
where it will remain until the
commencement of the fireworks
display. Upon the commencement of the
25 minute fireworks display, scheduled
to begin at 10 p.m. on July 4, 2015, the
safety zone will increase in size to
encompass the navigable waters around
and under the fireworks barge within a
radius 1,000 feet at approximate
position 40°48’29” N., 124°10°06” W.
(NAD 83) for the Fourth of July
Fireworks, City of Eureka in 33 CFR
165.1191, Table 1, Item number 3. This
safety zone will be in effect from 12
p-m. on July 3, 2015 until 10:40 p.m. on
July 4, 2015.

Under the provisions of 33 CFR
165.1191, unauthorized persons or
vessels are prohibited from entering
into, transiting through, or anchoring in
the safety zone during all applicable
effective dates and times, unless
authorized to do so by the PATCOM.
Additionally, each person who receives
notice of a lawful order or direction
issued by an official patrol vessel shall
obey the order or direction. The
PATCOM is empowered to forbid entry
into and control the regulated area. The
PATCOM shall be designated by the
Commander, Coast Guard Sector San
Francisco. The PATCOM may, upon
request, allow the transit of commercial
vessels through regulated areas when it
is safe to do so. This notice is issued
under authority of 33 CFR 165.1191 and
5 U.S.C. 552(a). In addition to this
notice in the Federal Register, the Coast
Guard will provide the maritime
community with extensive advance
notification of the safety zone and its
enforcement period via the Local Notice
to Mariners.

If the Captain of the Port determines
that the regulated area need not be
enforced for the full duration stated in
this notice, a Broadcast Notice to
Mariners may be used to grant general
permission to enter the regulated area.

Dated: April 23, 2015.
Gregory G. Stump,

Captain, U.S. Coast Guard. Captain of the
Port San Francisco.

[FR Doc. 2015-13133 Filed 5-29-15; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165

[Docket No. USCG-2015-0388]

RIN 1625-AA00

Safety Zone; Lakeside July 4th
Fireworks, Lake Erie; Lakeside, OH

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing temporary safety zone in
the waters of Lake Erie in the vicinity
of Lakeside, OH. This zone is intended
to restrict vessels from a portion of Lake
Erie during the fireworks event at
Lakeside. This temporary safety zone is
necessary to protect people and vessels
from the hazards associated with this
event.

DATES: This rule is effective from 9:30
p-m. until 10:45 p.m. on July 4, 2015.
ADDRESSES: Documents indicated in this
preamble as being available in the
docket are part of docket USCG-2015—
0388 and are available online by going
to www.regulations.gov, inserting
USCG-2015-0388 in the “Keyword”
box, and then clicking “search.” They
are also available for inspection or
copying at the Docket Management
Facility (M-30), U.S. Department of
Transportation, West Building Ground
floor, Room W12-140, 1200 New Jersey
Avenue SE., Washington DC 20590,
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
FOR FURTHER INFORMATION CONTACT: If
you have questions on this temporary
final rule, contact or email MST1 Brett
A. Kreigh, U.S. Coast Guard Marine
Safety Unit Toledo, at (419)418—6046 or
Brett.A.Kreigh@uscg.mil. If you have
questions on viewing the docket, call
Cheryl Collins, Program Manager,
Docket Operations, telephone 202—-366—
9826.

SUPPLEMENTARY INFORMATION:
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Table of Acronyms

DHS Department of Homeland Security
FR Federal Register

NPRM Notice of Proposed Rulemaking
TFR Temporary Final Rule

A. Regulatory History and Information

The Coast Guard is issuing this
temporary final rule without prior
notice and opportunity to comment
pursuant to authority under section 4(a)
of the Administrative Procedure Act
(APA) (5 U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
with respect to this rule because doing
so would be impracticable and contrary
to the public interest. The details of this
emergent event were not received in
sufficient time for the Coast Guard to
solicit public comments before the start
of the fireworks. Thus, waiting for a
notice and comment period to run
would inhibit the Coast Guard from
protecting the public and vessels from
the hazards associated with the
maritime fireworks displays.

B. Basis and Purpose

The legal basis and authorities for this
rule are found in 33 U.S.C. 1231, 46
U.S.C. Chapter 701, 3306, 3703; 50
U.S.C. 191, 195; 33 CFR 1.05-1, 6.04-1,
6.04—6, and 160.5; Public Law 107-295,
116 Stat. 2064; and Department of
Homeland Security Delegation No.
0170.1, which collectively authorize the
Coast Guard to establish and define
regulatory safety zones.

A fireworks display will be taking
place on Lake Erie, in the vicinity of
Lakeside, OH. The temporary safety
zone is necessary to ensure the safety of
vessels and spectators from hazards
associated with fireworks display. Such
hazards include the explosive danger of
fireworks and debris falling into the
water that may cause death or serious
bodily harm. Establishing a safety zone
to control vessel movement around the
location of the event will help ensure
the safety of persons and property at
this event and help minimize the
associated risks.

C. Discussion of Rule

Because of the aforementioned safety
concerns, The Captain of the Port
Detroit has determined a temporary
safety zone is necessary to ensure the
safety of spectators and vessels during
the setup, loading, and launching of the

Lakeside July 4th Fireworks Display.
The Lakeside July 4th Fireworks Display
safety zone will encompass all U.S.
navigable waters of Sandusky Bay
within a 600-foot radius of the fireworks
barge located at position 41°32'54” N.,
082°44’52” W. (NAD 83).

Entry into, transiting, or anchoring
within this safety zone is prohibited
unless authorized by the Captain of the
Port Detroit or his designated on-scene
representative. The Captain of the Port
or his on-scene representative may be
contacted via VHF Channel 16. All
persons and vessels shall comply with
the instructions of the Coast Guard
Captain of the Port or the on-scene
representative.

D. Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on these statutes and executive
orders.

1. Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, as supplemented
by Executive Order 13563, Improving
Regulation and Regulatory Review, and
does not require an assessment of
potential costs and benefits under
section 6(a)(3) of Order 12866 or under
section 1 of Executive Order 13563. The
Office of Management and Budget has
not reviewed it under those Orders. It is
not “‘significant” under the regulatory
policies and procedures of the
Department of Homeland Security
(DHS). We conclude that this rule is not
a significant regulatory action because
we anticipate that it will have minimal
impact on the economy, will not
interfere with other agencies, will not
adversely alter the budget of any grant
or loan recipients, and will not raise any
novel legal or policy issues. The safety
zone created by this rule will be
relatively small and enforced for
relatively short time. Also, the safety
zone is designed to minimize their
impact on navigable waters.
Furthermore, restrictions on vessel
movement within the area of the safety
zone expected to be minimal. Under
certain conditions, vessels may still
transit through the safety zone when
permitted by the Captain of the Port.

2. Impact on Small Entities

The Regulatory Flexibility Act of 1980
(RFA), 5 U.S.C. 601-612, as amended,
requires federal agencies to consider the
potential impact of regulations on small
entities during rulemaking. The term

“small entities”” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.
The Coast Guard certifies under 5 U.S.C.
605(b) that this rule will not have a
significant economic impact on a
substantial number of small entities.
This rule will affect the following
entities, some of which might be small
entities: the owners or operators of
vessels intending to transit or anchor in
designated portions of Lake Erie, OH
from 9:30 p.m. through 10:45 p.m. on
July 4, 2015.

The safety zone will not have a
significant economic impact on a
substantial number of small entities for
the following reasons: The safety zone
will be activated, and thus subject to
enforcement, for only a short period of
time. Traffic may be allowed to pass
through the zone with the permission of
the Captain of the Port. The Captain of
the Port can be reached via VHF
channel 16. Before the activation of the
zone, we would issue local Broadcast
Notice to Mariners.

3. Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104—121),
we want to assist small entities in
understanding this rule. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed in the FOR FURTHER INFORMATION
CONTACT section above.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1—
888—-REG-FAIR (1-888-734—3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

4. Collection of Information

This rule will not call for a new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).
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5. Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this rule under that Order and
determined that this rule does not have
implications for federalism.

6. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to contact the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places or vessels.

7. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

8. Taking of Private Property

This rule will not cause a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

9. Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

10. Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

11. Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,

because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

12. Energy Effects

This action is not a “significant
energy action” under Executive Order
13211, Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use.

13. Technical Standards

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

14. Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—-01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have determined that this action is one
of a category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule involves the
establishment of safety zone and,
therefore it is categorically excluded
from further review under paragraph
34(g) of Figure 2—1 of the Commandant
Instruction. An environmental analysis
checklist supporting this determination
and a Categorical Exclusion
Determination are available in the
docket where indicated under
ADDRESSES. We seek any comments or
information that may lead to the
discovery of a significant environmental
impact from this rule.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 46 U.S.C.
Chapter 701, 3306, 3703; 50 U.S.C. 191, 195;
33 CFR 1.05-1, 6.04—1, 6.04—6, and 160.5;
Pub. L. 107-295, 116 Stat. 2064; Department
of Homeland Security Delegation No. 0170.1.

m 2. Add § 165.T09-0388 to read as
follows:

§165.T09-0388 Safety Zone; Lakeside July
4th Fireworks, Lake Erie; Lakeside, OH.

(a) Location. The following area is a
temporary safety zone: Lakeside July 4th
Fireworks, all U.S. navigable waters of
Lake Erie within a 600-foot radius of the
fireworks launch site located at position
41°32°54” N., 082°44'52” W. All
coordinates are North American Datum
1983 (NADS83).

(b) Effective and Enforcement Period.
The safety zone will be effective and
enforced from 9:30 p.m. through 10:45
p.m. on July 4, 2015.

(c) Regulations. (1) In accordance with
the general regulations in § 165.23 of
this part, entry into, transiting, or
anchoring within these safety zone is
prohibited unless authorized by the
Captain of the Port, Sector Detroit or his
designated on-scene representative.

(2) The safety zone is closed to all
vessel traffic, except as may be
permitted by the Captain of the Port,
Sector Detroit or his designated on-
scene representative.

(3) The “on-scene representative’ of
the Captain of the Port, Sector Detroit is
any Coast Guard commissioned, warrant
or petty officer or a Federal, State, or
local law enforcement officer designated
by or assisting the Captain of the Port,
Sector Detroit to act on his behalf.

(4) Vessel operators desiring to enter
or operate within the safety zone shall
contact the Captain of the Port, Sector
Detroit or his on-scene representative to
obtain permission to do so. The Captain
of the Port, Sector Detroit or his on-
scene representative may be contacted
via VHF Channel 16 or at 313-568—
9464. Vessel operators given permission
to enter or operate in the safety zone
must comply with all directions given to
them by the Captain of the Port, Sector
Detroit, or his on-scene representative.

Dated: May 14, 2015.
Scott B. Lemasters,

Captain, U.S. Coast Guard, Captain of the
Port Detroit.

[FR Doc. 2015-13159 Filed 5-29-15; 8:45 am|
BILLING CODE 9110-04-P
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R02-OAR-2014-0683, FRL-9928-39—
Region 2]

Approval and Promulgation of
Implementation Plans; New York;
Infrastructure SIP for the 2008 Lead
NAAQS

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: The Environmental Protection
Agency (EPA) is approving certain
elements of New York’s State
Implementation Plan (SIP) revision
submitted to demonstrate that the State
meets the requirements of the Clean Air
Act (CAA) for the 2008 National
Ambient Air Quality Standard (NAAQS)
for lead (Pb). The CAA requires that
each state adopt and submit a SIP for
the implementation, maintenance and
enforcement of each NAAQS
promulgated by the EPA and is
commonly referred to as an
infrastructure SIP.

DATES: This rule is effective on July 1,
2015.

ADDRESSES: EPA has established a
docket for this action under Docket ID
No. EPA-R02-0OAR-2014-0683. All
documents in the docket are listed on
the www.regulations.gov Web site.
Although listed in the index, some
information is not publicly available,
e.g., GBI or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically through
www.regulations.gov or in hard copy at
the Environmental Protection Agency,
Region 2 Office, Air Programs Branch,
290 Broadway, 25th Floor, New York,
New York 10007-1866. The Air
Programs Branch dockets are available
from 8:30 a.m. to 4:30 p.m., Monday
through Friday, excluding legal
holidays. The Air Programs Branch
telephone number is 212—637-4249.
FOR FURTHER INFORMATION CONTACT: Kirk
J. Wieber, Air Programs Branch,
Environmental Protection Agency,
Region 2, 290 Broadway, 25th Floor,
New York, New York 10007-1866, (212)
637—4249, or by email at
wieber.kirk@epa.gov.

SUPPLEMENTARY INFORMATION:

I. What is the background information?

II. What comments did EPA receive in
response to its proposal?

III. What action is EPA taking?

IV. Statutory and Executive Order Reviews

I. What is the background information?

On November 12, 2008, EPA
promulgated a new, rolling 3 month
average NAAQS for Pb, herein referred
to as the 2008 Pb NAAQS. See 73 FR
66964.1 The 2008 Pb NAAQS is 0.15
micrograms per cubic meter of air (ug/
m3) maximum (not-to-be-exceeded). In
the same action EPA revised the
secondary Pb NAAQS to be identical in
all respects to the revised primary
standard, i.e., 0.15 pug/ms3.

Section 110(a)(1) provides the
procedural and timing requirements for
State Implementation Plans (SIPs).
Section 110(a)(2) lists specific elements
that states must meet for SIP
requirements related to a newly
established or revised NAAQS. Sections
110(a)(1) and (2) of the CAA require, in
part, that states submit to EPA plans to
implement, maintain and enforce each
of the NAAQS promulgated by EPA. By
statute, SIPs meeting the requirements
of section 110(a)(1) and (2) are to be
submitted by states within three years
after promulgation of a new or revised
standard. These SIPs are commonly
called infrastructure SIPs. Based on the
October 15, 2008 date of signature for
the 2008 Pb NAAQS, infrastructure SIPs
for the 2008 Pb NAAQS were due on
October 15, 2011.

EPA is acting on New York’s SIP
submittal dated October 13, 2011, as
supplemented on February 24, 2012,
which addresses the section 110
infrastructure requirements for the 2008
Pb NAAQS. Two elements identified in
section 110(a)(2) are not governed by the
three year submission deadline of
section 110(a)(1) because SIPs
incorporating necessary local
nonattainment area controls are not due
within three years after promulgation of
a new or revised NAAQS, but rather due
at the time that the nonattainment area
plan requirements are due pursuant to
CAA section 191. (See also CAA section
172 for general nonattainment plan
requirements). These requirements are:
(1) Submissions required by section
110(a)(2)(C) to the extent that subsection
refers to a permit program as required in
part D Title I of the CAA, and (2)
submissions required by section

1Final rule signed October 15, 2008. The 1978
lead standard (1.5 pg/m3 as a quarterly average)
remains in effect until one year after an area is
designated for the 2008 standard, except that in
areas designated nonattainment for the 1978 lead
standard, the 1978 standard remains in effect until
implementation plans to attain or maintain the 2008
standard are approved.

110(a)(2)(I) which pertain to the
nonattainment planning requirements of
part D, Title I of the CAA.

As a result, this action does not
address the nonattainment area plan
requirements related to section
110(a)(2)(C) or 110(a)(2)(D).

II. What comments did EPA receive in
response to its proposal?

On December 15, 2014 (79 FR 74046),
EPA proposed to approve New York’s
SIP submittal addressing the section 110
infrastructure requirements for the 2008
Pb NAAQS. EPA received one adverse
comment on the December 15, 2014
proposal. A synopsis of the adverse
comment, as well as EPA’s response is
discussed below.

Comment: EPA must disapprove
element C with regard to Prevention of
Significant Deterioration (PSD) unless
New York has the PM, 5 increments
approved into its PSD SIP. As you may
know, EPA’s position is the issue of
PM, 5 increments is relevant even if this
is a lead infrastructure SIP.

Response: Element C requires that
each infrastructure SIP contain a
permitting program ‘‘as required by part
C.” CAA title I part C is applicable to
all pollutants subject to regulation
under the CAA. See, e.g., CAA section
165(a)(4). After further review EPA
agrees that Element C is not restricted to
only those provisions of CAA title I part
C that pertain to the particular new or
revised NAAQS addressed by the
particular infrastructure SIP action.
Because the scope of CAA title I part C
is comprehensive (covering all
pollutants subject to regulation under
the CAA, including GHG), the EPA
likewise reads the unrestricted reference
to CAA title I part C in Element C to
mean that this provision has the same
scope as CAA title I part C itself. Thus,
a fully approved comprehensive PSD
program addressing all regulated
pollutants is needed in order to approve
the infrastructure SIP for any one
pollutant.

NYSDEC has adopted and submitted
to EPA for approval into its SIP, a PSD
program that includes PM, s increments.
However, the PM, s increments have not
yet been approved by EPA. EPA will
defer taking final action approving New
York’s infrastructure SIP submission
with respect to the PSD program
requirements in sections 110(a)(2)(C),
(D)(i)(I1) prong 3, and (J) until EPA has
approved, or simultaneously approves
New York’s adopted PSD program.

III. What action is EPA taking?

EPA is approving New York’s
submittal as fully meeting the
infrastructure requirements for the 2008
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primary Pb NAAQS for all section
110(a)(2) elements and sub-elements, as
follows (A), (B), (D)({)(I) prongs 1 and
D(i)(II) prong 4, (E), (F), (G), (H), (K),
( ) and (M). EPA is not finalizing action
on 110(a)(2) elements and sub-elements,
as follows: (C), (D)(i)(II) prong 3, and (J).
EPA is not acting on New York’s
submittal as it relates to nonattainment
provisions, the NSR program required
by part D in section 110(a)(2)(C) and the
measures for attainment required by
section 110(a)(2)(I), as part of the
infrastructure SIPs because the State’s
infrastructure SIP submittal does not
include nonattainment requirements
and EPA will act on them when, if
necessary, they are submitted.

1IV. Statutory and Executive Order
Reviews

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
Act and applicable Federal regulations.
42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. Accordingly, this action
merely approves state law as meeting
Federal requirements and does not
impose additional requirements beyond
those imposed by state law. For that
reason, this action:

e Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

e is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

e is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

e does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

The SIP is not approved to apply on
any Indian reservation land or in any
other area where EPA or an Indian tribe
has demonstrated that a tribe has
jurisdiction. In those areas of Indian
country, the rule does not have tribal
implications and will not impose
substantial direct costs on tribal
governments or preempt tribal law as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000).

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a ““major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by July 31, 2015. Filing a petition
for reconsideration by the Administrator
of this final rule does not affect the
finality of this action for the purposes of
judicial review nor does it extend the
time within which a petition for judicial
review may be filed, and shall not
postpone the effectiveness of such rule
or action. This action may not be
challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Lead, Particulate matter, Reporting and
recordkeeping requirements.

Dated: May 8, 2015.
Judith A. Enck,
Regional Administrator, Region 2.

Part 52, chapter I, title 40 of the Code
of Federal Regulations is amended as
follows:

PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATON PLANS

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart HH—New York

m 2.In §52.1670(e), the table titled
“EPA-Approved New York
Nonregulatory and Quasi-Regulatory
Provisions” is amended by adding the
entry “Section 110(a)(2) Infrastructure
Requirements for the 2008 Primary Pb
NAAQS” at the end of table, to read as
follows:

§52.1670 Identification of plan.
* * * * *
(e) * x %

EPA-APPROVED NEW YORK NONREGULATORY AND QUASI-REGULATORY PROVISIONS

Applicable geographic

Action/SIP element or nonattainment area

New York submittal

date EPA approval date

Explanation

* *

Section 110(a)(2) In-
frastructure Require-
ments for the 2008
Primary Pb NAAQS.

Statewide

* * *

10/13/11, and supple-  6/1/15,
mented on 2/24/12.  [Insert FR citation]

* *

This action addresses the following CAA ele-
ments: 110(a)(2)(A), (B), (D)(i)(l) prongs 1
and 2, D(i)(Il) prong 4, (E), (F), (G), (H),
(K), (L), and (M).
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[FR Doc. 2015-13029 Filed 5-29-15; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R03-OAR-2014-0884; FRL-9928-42—
Region 3]

Approval and Promulgation of Air
Quality Implementation Plans;
Maryland; Determination of Attainment
of the 2008 8-Hour Ozone National
Ambient Air Quality Standard for the
Baltimore, Maryland Moderate
Nonattainment Area

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: The Environmental Protection
Agency (EPA) is making the
determination that the Baltimore,
Maryland Moderate Nonattainment Area
(Baltimore Area) has attained the 2008
8-hour ozone National Ambient Air
Quality Standard (NAAQS). This
determination is based upon complete,
quality-assured, and certified ambient
air quality monitoring data that shows
the Baltimore Area has monitored
attainment of the 2008 8-hour ozone
NAAQS for the 2012—-2014 monitoring
period. As a result of this determination,
the requirement for the Baltimore Area
to submit an attainment demonstration
and associated reasonably available
control measures (RACM), reasonable
further progress plans (RFP),
contingency measures, and other State
Implementation Plan (SIP) revisions
related to attainment of the standard are
suspended for as long as the area
continues to attain the 2008 8-hour
ozone standard.

DATES: This final rule is effective on July
1, 2015.

ADDRESSES: EPA has established a
docket for this action under Docket ID
Number EPA-R03-OAR-2014-0884. All
documents in the docket are listed in
the www.regulations.gov Web site.
Although listed in the electronic docket,
some information is not publicly
available, i.e., confidential business
information (CBI) or other information
whose disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically through
www.regulations.gov or in hard copy for
public inspection during normal
business hours at the Air Protection

Division, U.S. Environmental Protection
Agency, Region III, 1650 Arch Street,
Philadelphia, Pennsylvania 19103.

FOR FURTHER INFORMATION CONTACT:
Irene Shandruk, (215) 814-2166, or by
email at shandruk.irene@epa.gov.
SUPPLEMENTARY INFORMATION:

I. Background

On March 12, 2008, EPA revised both
the primary and secondary NAAQS for
ozone to a level of 0.075 parts per
million (ppm) (annual fourth-highest
daily maximum 8-hour average
concentration, averaged over three
years) to provide increased protection of
public health and the environment. 73
FR 16436 (March 27, 2008).1 The 2008
ozone NAAQS retains the same general
form and averaging time as the 0.08
ppm NAAQS set in 1997, but is set at
a more protective level. On May 21,
2012 (77 FR 30088), effective July 20,
2012, EPA designated as nonattainment
any area that was violating the 2008 8-
hour ozone NAAQS based on the three
most recent years (2008—-2010) of air
monitoring data. The Baltimore Area
(specifically, Anne Arundel County,
Baltimore City, Baltimore County,
Carroll County, Harford County, and
Howard County) was designated as a
moderate ozone nonattainment area. See
40 CFR 81.321. Moderate areas are
required to attain the 2008 8-hour ozone
NAAQS by no later than six years after
the effective date of designations, or July
20, 2018. See 40 CFR 51.903. Air quality
monitoring data from the 2012-2014
monitoring period indicate that the
Baltimore Area is now attaining the
2008 8-hour ozone NAAQS. On March
18, 2015 (80 FR 14041), EPA published
a notice of proposed rulemaking (NPR),
which proposed to determine that the
Baltimore Area has attained the 2008 8-
hour ozone NAAQS. Public comments
were received on the NPR. Summaries
of the comments as well as EPA’s
responses are in section III of this
rulemaking notice.

Under the provisions of 40 CFR
51.1118,2 also known as EPA’s Clean
Data Policy, a determination by EPA
that an area is attaining the relevant
standard (through a rulemaking that
includes public notice and comment)
suspends the area’s obligations to

1For a detailed explanation of the calculation of
the 3-year 8-hour average, see 40 CFR part 50,
Appendix I

2EPA issued its proposal to determine that the
Baltimore Area was attaining the 2008 ozone
NAAQS pursuant to 40 CFR 51.918, EPA’s Clean
Data Policy under the 1997 8-hour ozone
implementation rule. On April 6, 2015, EPA’s plan
implementing the 2008 ozone NAAQS became
effective, thereby replacing 40 CFR 51.918 with 40
CFR 51.1118, a functionally identical provision for
purposes of this action. See 40 CFR 51.919.

submit an attainment demonstration,
RACM, RFP, contingency measures and
other planning requirements related to
attainment of the 2008 8-hour ozone
NAAQS for as long as the area continues
to attain the standard. This suspension
remains in effect until such time, if ever,
that EPA (i) redesignates the area to
attainment at which time those
requirements no longer apply, or (ii)
subsequently determines that the area
has violated the 2008 8-hour ozone
NAAQS. Although these requirements
are suspended, EPA remains obligated
under section 110(k)(2) to act upon
these elements at any time if submitted
to EPA for review and approval. On
April 22, 2015, the Maryland
Department of the Environment (MDE)
sent correspondence to EPA indicating
its intent to submit an attainment SIP
for the 2008 8-hour ozone NAAQS.3
This determination of attainment is not
equivalent to a redesignation under
section 107(d)(3) of the CAA. The
designation status of the Baltimore Area
will remain nonattainment for the 2008
8-hour ozone NAAQS until such time as
EPA determines that the Area meets the
Clean Air Act (CAA) requirements for
redesignation to attainment, including
an approved maintenance plan.
Additionally, the determination of
attainment is separate from, and does
not influence or otherwise affect, any
future designation determination or
requirements for the Baltimore Area
based on any new or revised ozone
NAAQS, and it remains in effect
regardless of whether EPA designates
this Area as a nonattainment area for
purposes of any new or revised ozone
NAAQS. Finally, this determination
does not relieve other CAA
requirements that are not related to
attainment planning and achievement of
the NAAQS, such as an emissions
inventory as required by CAA section
172(c)(3) or a nonattainment area
permitting program pursuant to CAA
sections 172(c)(5) and 173.

II. EPA’s Evaluation

EPA has reviewed the complete,
quality-assured and certified ozone
ambient air monitoring data for the
monitoring period for 2012-2014 for the
Baltimore Area. The design values for
each monitor for the years 2012—-2014
are less than or equal to 0.075 ppm
which is the 2008 ozone NAAQS level,
and all monitors meet the data
completeness requirements (see Table

3The April 22, 2015 letter from MDE is available
in the docket for this rulemaking under docket
number EPA-R03-OAR-2014-0884.
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1).# Based on this 2012—-2014 data from
EPA’s Air Quality System (AQS)

database and consistent with the
requirements contained in 40 CFR part

50, EPA has concluded that this Area
attained the 2008 8-hour ozone NAAQS.

TABLE 1—2012—-2014 BALTIMORE AREA 2008 8-HOUR OzONE DESIGN VALUES

Average 2012-2014
Monitor ID percent data Design value
completeness (ppm)
24-003-0014 97 0.074
24-005-1007 95 0.072
24-005-3001 99 0.072
24-013-0001 99 0.069
24-025-1001 98 0.075
24-025-9001 96 0.073
2451070054 .......eiieeiieitiee ettt ettt ettt ea e £t ea e e £t eae e £t eh e et e eRe e R e R e e ARt ke e teeE e et e nheeneenheeneenne et enneeneenne 90 0.064

The data in Table 1 are available in
EPA’s AQS database. The AQS report
with this data is available in the docket
for this rulemaking under docket
number EPA-R03—-0OAR-2014-0884 and
available online at www.regulations.gov,
docket number EPA-R03—-OAR-2014—
0884. Other specific requirements of the
determination and the rationale for
EPA’s proposed action were explained
in the NPR and will not be restated here.

III. Summary of Public Comments and
EPA Responses

EPA received the following adverse
comments on the proposed
determination of attainment for the
Baltimore Area for the 2008 8-hour
ozone NAAQS. A summary of the
adverse comments and our responses
follow.

Comment 1: A commenter stated that
EPA’s proposed determination of
attainment for the 2008 8-hour ozone
standard for the Baltimore Area thwarts
the CAA’s mandate of expeditious
attainment of the NAAQS because the
monitored data are the result of unusual
weather patterns resulting in low ozone
concentrations in Baltimore’s air
quality, which the commenter asserts is
likely to revert back to monitored
nonattainment in the near future. The
commenter further states that this is of
particular concern in the Baltimore Area
given that asthma is an endemic
problem and an environmental justice
issue in Maryland. According to the
commenter, issuance of a determination
of attainment for the Baltimore Area for
the 8-hour ozone NAAQS would defer
additional needed air quality planning
requirements, delay permanent
attainment, and jeopardize public
health. The commenter also asserts
Maryland cannot rely on voluntary

4 Under EPA regulations at 40 CFR part 50, the
2008 8-hour ozone NAAQS is attained when the 3-
year average of the annual fourth-highest daily
maximum 8-hour average ozone concentrations at
an ozone monitor is less than or equal to 0.075
ppm. See 40 CFR part 50, Appendix P. This 3-year

control measures which are not
permanent and enforceable. Therefore,
the commenter stated EPA’s issuance of
the determination of attainment would
be arbitrary, capricious and
counterproductive to the mandate of the
CAA.

Response 1: EPA disagrees with the
commenter that EPA should not finalize
the determination of attainment
because, in accordance with EPA
regulations and longstanding policy for
such determinations, and in accordance
with the intent of the CAA, the area is
factually attaining the NAAQS. As the
commenter acknowledges, unlike the
CAA’s redesignation requirement that
an area’s attainment air quality is due to
permanent and enforceable measures in
CAA section 7407(d)(3)(E)(iii), EPA’s
Clean Data Policy does not require an
analogous demonstration. See 40 CFR
51.1118. It is for this reason that EPA’s
determination of attainment merely
suspends the requirement to submit
attainment planning SIPs for only so
long as the area continues to attain the
standard. If the area falls back into
nonattainment, those attainment
planning SIPs become immediately due
upon a determination by EPA that the
area is no longer attaining the NAAQS.
Moreover, Maryland may still submit
SIPs in anticipation of this event, and
EPA will be required to act on those
SIPs in accordance with CAA section
7410(k)(2) and (3). The Clean Data
Policy embodies EPA’s longstanding
interpretation that certain planning
requirements in the CAA no longer have
meaning for areas that are attaining the
standard because the purpose of these
provisions is to help a nonattainment
area reach attainment, a goal which will
already have been achieved.

average is referred to as the design value. When the
design value is less than or equal to 0.075 ppm at
each monitor within the area, then the area is
attaining the NAAQS. The data completeness
requirement is met when the average percent of
days with valid ambient monitoring data is greater

Following enactment of the CAA
Amendments of 1990, EPA promulgated
its interpretation of the requirements for
implementing the NAAQS in the
general preamble for the
implementation of Title I of the CAA
Amendments of 1990 (General
Preamble). See 57 FR 13498, 13564
(April 16, 1992). In 1995, based on the
interpretation of CAA sections 171, 172,
and 182 in the General Preamble, EPA
set forth what has become known as its
“Clean Data Policy” for the 1-hour
ozone NAAQS. See Reasonable Further
Progress, Attainment Demonstration,
and Related Requirements for Ozone
Nonattainment Areas Meeting the
Ozone National Ambient Air Quality
Standard, EPA memorandum from John
S. Seitz, Director, Office of Air Quality
Planning Standards, May 10, 1995 (Seitz
Memorandum). The Seitz Memorandum
provided that requirements to submit
SIP revisions addressing RFP, an
attainment demonstration, and other
related requirements such as
contingency measures and other specific
ozone-related requirements in section
182 would be suspended for as long as
the nonattainment area continued to
monitor attainment of the NAAQS. EPA
incorporated its “Clean Data Policy”
interpretation in both its 8-Hour Ozone
Implementation Rule in 40 CFR 51.918,
its Final Clean Air Fine Particle
Implementation Rule (1997 PM> 5
Implementation Rule) in 40 CFR
51.1004(c), the SIP requirements rule for
the 2008 ozone NAAQS published on
March 6, 2015 (80 FR 12264), and the
proposed PM implementation rule
published on March 23, 2015 (80 FR
15340). See 72 FR 20585, 20665 (April

than or equal to 90 percent (%), and no single year
has less than 75% data completeness as determined
in Appendix P of 40 CFR part 50. The data must

be collected and quality-assured in accordance with
40 CFR part 58, and recorded in EPA’s Air Quality
System.
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25, 2007).5 Over the past two decades,
in regulations, guidance memoranda,
and numerous individual rulemakings,
EPA has consistently articulated its
Clean Data Policy interpretation as
applying to the attainment-related SIP
planning provisions of subparts 1, 2 and
4 of Part D of Title I of the CAA, and
the spectrum of ambient air quality
standards, including the 1-hour and
1997 ozone, coarse particulate matter
(PM,o), fine particulate matter (PM. s),
and lead (Pb) NAAQS. See e.g. 79 FR
77911 (December 29, 2014)
(determination of attainment of 2008 Pb
NAAQS); 79 FR 25014 (May 2, 2014)
(determination of attainment of 2006
PM, s NAAQS); 79 FR 21139 (April 15,
2014) (determination of attainment of
2008 ozone NAAQS); 78 FR 20244
(April 4, 2013) (determination of
attainment of 1997 ozone NAAQS); and
77 FR 36163 (June 18, 2012)
(determination of attainment of 1-hour
ozone NAAQS). The D.C. Circuit
explicitly upheld EPA’s Clean Data
Policy interpretation as embodied in
the1997 8-Hour Ozone Implementation
Rule, 40 CFR 51.918.6 NRDC v. EPA, 571
F. 3d 1245, 1258-61 (D.C. Cir. 2009).
Other U.S. Circuit Courts of Appeals
that have considered and reviewed
EPA’s Clean Data Policy interpretation
have similarly upheld it and the
rulemakings applying EPA’s
interpretation. Sierra Club v. EPA, 99
F.3d 1551 (10th Cir. 1996); Our
Children’s Earth Foundation v. EPA, N.
04-73032 (9th Cir. June 28, 2005)
(memorandum opinion); and Latino
Issues Forum v. EPA, Nos. 06-75831
and 08-71238 (9th Cir. March 2, 2009)
(memorandum opinion).

Because EPA finds the Baltimore
Area’s monitoring data supports a
determination that the Baltimore Area
has attained the 2008 ozone NAAQS as
explained above and in the NPR, EPA
disagrees with the commenter that EPA
should not issue at this time a
determination of attainment which
suspends SIP planning requirements for
the Baltimore Area pursuant to our
Clean Data Policy. EPA acts to protect
the public health in accordance with the
CAA and its mandates and the Agency

5 While the United States Court of Appeals for the
District of Columbia Circuit (D.C. Circuit) in a
January 4, 2013 decision remanded the 1997 PM, 5
Implementation Rule to EPA, the D.C. Circuit did
not address the merits of that regulation regarding
our Clean Data Policy in 40 CFR 51.1004(c), nor cast
any doubt on EPA’s existing interpretation of the
statutory provisions for the Clean Data Policy. See
Natural Resources Defense Council v. EPA, 706
F.3d 428 (D.C. Cir. 2013).

6 “EPA’s Final Rule to implement the 8-Hour
Ozone National Ambient Air Quality Standard-
Phase 2 (Phase 2 Final Rule).” See 70 FR 71612,
71645-46 (November 29, 2005).

is concerned with increased asthma
incidences as well as with ensuring
environmental justice for communities.
EPA’s determination of attainment for
the Baltimore Area is in accordance
with our regulations and longstanding
policy and is based on monitored ozone
data demonstrating attainment with the
2008 8-hour ozone NAAQS, which EPA
set at a level to protect the public
health. Thus, EPA’s action is in
accordance with the CAA, its
implementing regulations, and policy.

Second, to the extent that the
commenter is suggesting that EPA may
not issue a determination of attainment
where the factors that contributed to
attainment are not permanent, EPA
notes that such a requirement is a
prerequisite to a redesignation of a
nonattainment area under CAA section
107(d)(3)(E)(iii), but not for a
determination of attainment. A
redesignation changes the legal status of
an area from nonattainment of the
NAAQS to attainment of the NAAQS,
and is not pertinent to determinations of
attainment that simply suspend
attainment planning requirements in
Part D of Title I of the CAA. Thus, EPA
disagrees with the commenter that our
determination of attainment, which is
based on data from ozone monitors in
the Baltimore Area showing attainment
with the 2008 ozone NAAQS in
accordance with 40 CFR part 50,
Appendix P, is arbitrary or capricious,
or contrary to the CAA.

Finally, under the provisions of EPA’s
ozone implementation rules (40 CFR
51.918 and 51.919), if EPA issues a
determination that an area is attaining
the relevant standard (through a
rulemaking that includes public notice
and comment), it will suspend the area’s
obligations to submit an attainment
demonstration, RACM, RFP,
contingency measures and other
planning requirements related to
attainment of the 2008 8-hour ozone
NAAQS for as long as the area continues
to attain the standard. This suspension
remains in effect until such time, if ever,
that EPA (i) redesignates the area to
attainment at which time those
requirements no longer apply, or (ii)
subsequently determines that the area
has violated the 2008 8-hour ozone
NAAQS. Although these requirements
are suspended, EPA is required to act
upon these elements if submitted to
EPA for review and approval. In fact,
Maryland has stated its intent to submit
an attainment plan for the 2008 8-hour
ozone NAAQS, which will address SIP
attainment planning requirements in
sections 172 and 182 of the CAA,
including control measures, RACM, RFP
and contingency measures which will

assist the Baltimore Area with
maintenance of the NAAQS. See April
22, 2015 letter from MDE to EPA
regarding plans for 2008 ozone NAAQS
attainment SIP which is included in the
docket for this rulemaking action. Thus,
EPA has considered the commenter’s
concern that this rulemaking will delay
attainment planning which could assist
with maintenance with the NAAQS, and
has determined that MDE is addressing
these concerns. Furthermore, EPA’s
NPR which proposed to determine the
Baltimore Area had attained the 2008 8-
hour ozone NAAQS has not delayed or
interfered with MDE’s plans for
additional control measures to address
ozone formation and attainment and
maintenance of ozone NAAQS. For
example, MDE recently proposed action
on new nitrogen oxide (NOx)
regulations for electric generating units
(EGUs), which may assist the Area with
maintenance of the 2008 8-hour ozone
NAAQS.7 See COMAR 26.11.38
(proposed April 17, 2015).8 In addition,
EPA expects further NOx reductions
will occur in Maryland with the
projected closure of coal-fired power
generating units at NRG Energy’s
Dickerson and Chalk Point power plants
which are projected to deactivate by
2018.9 In addition, many other coal-
fired EGUs in Maryland and in states
neighboring Maryland have already
deactivated or will soon deactivate in
2015 and 2016, including R. Paul Smith,
Potomac River, Chesapeake, Clinch
River, Glen Lynn, Armstrong, Elrama,
Hatfields Ferry, Mitchell, Willow Island,
Albright, Kammer, Kanawha River,
Phillip Sporn, Rivesville, Walter C.
Beckjord, Muskingum River, Eastlake,
Ashtabula, and Big Sandy, which will
likely result in further NOx and ozone

7NOx is a precursor pollutant which reacts in the
atmosphere to form ozone.

8 According to MDE’s Web site, MDE has
petitioned the Administrative, Executive, and
Legislative Review (AELR) Committee of the
Maryland General Assembly requesting emergency
status for COMAR 26.11.38. If the AELR Committee
grants its approval, the emergency measure for NOx
reductions at EGUs may go into effect immediately.
To become a permanent regulation, the regulation
must be promulgated following the State required
administrative procedures, which includes a 30-day
public comment period. See http://
www.mnde.state.md.us/programs/regulations/air/
Pages/Emergency.aspx. For additional information
including the proposed regulations, see http://
www.mde.state.md.us/programs/regulations/air/
Documents/COMAR_26.11.38.pdf and http://
www.baltimoresun.com/news/maryland/bs-md-air-
pollution-rule-20150417-story.html.

9For a listing of EGUs which deactivated already
or are planning to deactivate in the states which are
part of PJM Interconnection, L.L.C., a regional
transmission organization which coordinates the
movement of wholesale electricity within states
including Maryland, see http://www.pjm.com/
planning/generation-deactivation/gd-
summaries.aspx.
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reductions and thereby additionally
address the commenter’s concerns with
continued attainment and maintenance
of the ozone NAAQS in the Baltimore
Area.10

Comment 2: The commenter asserts
that EPA should not issue a
determination of attainment for the
Baltimore Area because the Area
experienced atypical weather conditions
in 2013 and 2014, leading to lower
monitored ozone levels in the Area, and
asserts the Area is likely to revert back
to nonattainment in the near future. The
commenter states that unusually cool
summers, increased precipitation, and
shifting ozone transport patterns which
occurred in 2013 and 2014 contributed
to unusually low ozone levels in the
Baltimore Area, but that the National
Oceanic Atmospheric Administration
(NOAA) predicts that such aberrant
weather trends will not continue
through summer 2015. The commenter
asserts the Baltimore Area could revert
to nonattainment if summers are
warmer with less precipitation than
2013 and 2014. The commenter cites to
statements from Maryland and the
Ozone Transport Commission regarding
the shifting weather and transport
patterns in 2013 and 2014.11
Furthermore, the commenter asserts that
2013 and 2014 atypical weather
conditions led to lower energy demand
due to less use of air conditioners by
consumers in summer, and thereby led
to lower coal plant operations, and
presumably lower NOx emissions
helping to keep ozone levels low. The
commenter notes the coal-fired EGUs in
Maryland have generally operated less
in recent years but tend to continue to
operate on warmer summer days, which
the commenter says are the most
“sensitive” from the ozone and public
health perspective. Thus, the
commenter states EPA should decline to
issue the clean data determination for
the Baltimore Area because of the
aberrant weather in 2013 and 2014 and
because the Area is likely to revert back
to nonattainment in the near future.

Response 2: EPA disagrees with the
commenter that transport of NOx or
ozone or that weather patterns including
unusual patterns of transport of
pollution and cooler, wetter weather
data than historical averages should
impact EPA’s determination of
attainment for the Baltimore Area with
respect to the 2008 8-hour ozone
NAAQS. EPA’s determinations of

10 See http://www.pjm.com/planning/generation-
deactivation/gd-summaries.aspx.

11 By reference to “transport,” the commenter
refers to the transport of air pollution and
pollutants from upwind states to downwind states
in the atmosphere.

attainment with a NAAQS are based
entirely on monitoring data and on our
evaluation of that data’s compliance
with 40 CFR part 50, Appendix P.
Therefore, weather conditions, transport
patterns, energy demand, and EGU
megawatt generation that the
commenter alleges may impact NOx and
ozone pollution levels are irrelevant in
determining whether an area is attaining
a NAAQS. Under EPA regulations at 40
CFR part 50, the 2008 8-hour ozone
NAAQS is attained when the 3-year
average of the annual fourth-highest
daily maximum 8-hour average ozone
concentrations at an ozone monitor is
less than or equal to 0.075 ppm. See 40
CFR part 50, Appendix P. This 3-year
average is the design value. When the
design value is less than or equal to
0.075 ppm at each monitor within the
area, then the area is attaining the
NAAQS. EPA’s analysis of monitoring
data in the Baltimore Area (included in
Section II of this rulemaking action)
supports the determination that the
Baltimore Area has attained the 2008 8-
hour ozone NAAQS. In addition, the
data completeness requirement for
evaluating monitoring data for NAAQS
attainment is met when the average
percent of days with valid ambient
monitoring data is greater than or equal
to 90 percent (%), and no single year
has less than 75% data completeness as
defined in Appendix P of 40 CFR part
50. Monitor data must also be collected
and quality-assured in accordance with
40 CFR part 58 and recorded in the
EPA’s AQS. EPA’s analysis in Section II
of this rulemaking action of the monitor
data in the Baltimore Area shows the
Baltimore Area monitors meet the
completeness criterion which also
supports our determination that the
Baltimore Area has attained the 2008 8-
hour ozone NAAQS.

In sum, EPA reviewed the complete,
quality-assured and certified ozone
ambient air monitoring data for the
2012-2014 monitoring period for the
Baltimore Area. The design values for
each monitor for the years 2012-2014
are less than or equal to 0.075 ppm, and
all monitors meet the data completeness
requirements (see Table 1 in Section II
of this rulemaking action). Thus, EPA
disagrees with the commenter that EPA
should not issue the determination of
attainment based on factors such as
atypical weather, transport, or reduced
EGU generation. The Baltimore Area has
attained the 2008 8-hour ozone NAAQS
in accordance with 40 CFR part 50,
Appendix P requirements and 40 CFR
51.918. Thus, EPA’s determination is in
accordance with CAA requirements and

is not arbitrary or capricious.2 If the
Baltimore Area’s monitors show design
values exceeding the 2008 8-hour ozone
NAAQS in the future, EPA will take
appropriate action to remove the
suspension of attainment plan
requirements as discussed in this
rulemaking and in the NPR.
Furthermore, as noted in response to
Comment 1, notwithstanding the lawful
suspension of these requirements in
accordance with 40 CFR 51.1118, the
state has indicated that it plans to
continue working on submissions to
address the suspended attainment
planning requirements, which EPA will
be required to act upon in accordance
with CAA section 110(k).

Comment 3: The commenter states
that Baltimore’s ozone monitors do not
accurately capture all maximum ozone
exposures. According to the commenter,
several ozone monitors in the Baltimore
Area (including specifically the
Davidsonville, Padonia, and Aldino
monitors) have shut off for several days
during the ozone season in 2011, 2012
and 2013, and on several occasions,
shut off on very hot days as ozone
concentrations increased. The
commenter asserts these monitors may
have missed exceedances that would
have kept the monitor in nonattainment
for 2012-2014 with the 2008 8-hour
ozone NAAQS. The commenter states
the untimely shut-offs of ozone
monitors call into question the
“cleanliness” of the Area’s data as
monitors were “‘down and failing to
record ambient ozone levels at critical
points during ozone season and summer
heat waves.” The commenter states EPA
should decline to grant the clean data
determination at this time due to
“illusory air quality improvements.”
Because the commenter questions the
monitoring data due to certain shut off
episodes, the commenter additionally
claims EPA’s determination of
attainment for the Baltimore Area is
arbitrary, capricious and contrary to
law.

Response 3: EPA disagrees with the
commenter that EPA should not finalize

12EPA also discussed the irrelevance of atypical
weather in EPA’s approval of the attainment
demonstration for the Washington DC-MD-VA,
moderate ozone nonattainment area for the 1997
ozone NAAQS. 80 FR 19206 (April 10, 2015). In
response to comments that the weather in 2012 was
cooler and wetter than average which led to ozone
levels lower than seen in prior years, EPA agreed
that weather plays an important role in ozone
formation but stated that these considerations do
not require EPA to disapprove the attainment
demonstration where modeling and actual design
values from ambient air quality monitors
demonstrated attainment of the NAAQS. Id. at
19213-214 (stating EPA’s approval of attainment
demonstration was in accordance with CAA
statutory requirements).
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this determination of attainment for the
Baltimore Area for the 2008 8-hour
ozone NAAQS due to concerns raised
by the commenter with respect to
certain ozone monitors in the Area, and
disagrees that EPA’s determination is
arbitrary, capricious or contrary to law.
As discussed previously, EPA issues
determinations of attainment for the
NAAQS based solely on monitoring data
input into EPA’s AQS demonstrating
attainment with a NAAQS in
accordance with requirements for
attainment in 40 CFR part 50, Appendix
P, regardless of weather or transport
conditions or patterns. For EPA to issue
a determination of attainment, one
important criterion is that the
monitoring data must meet the
completeness requirements set forth in
Appendix P of 40 CFR part 50 (amongst
other requirements.) The data
completeness requirement is met when
the average percent of days with valid
ambient monitoring data is greater than
or equal to 90%, and no single year has
less than 75% data completeness. EPA
has determined that the 2012—-2014
ozone monitoring data in the Baltimore
Area meet these requirements because
the average percent of days with valid
ambient monitoring data is greater than
or equal to 90% and because no single
year has less than 75% data
completeness. Therefore, EPA has
sufficient data in accordance with
Appendix P of 40 CFR part 50 for
issuance of the determination of
attainment for the Baltimore Area with
the 2008 8-hour ozone NAAQS. EPA
disagrees with the commenter that the
monitors ‘“‘shutting off”” create illusory
air quality improvements as the
monitors satisfy EPA’s data
completeness requirements.

In addition, EPA disagrees with the
commenter’s characterization that the
monitors were ‘“‘shutting off,” and EPA
finds it unreasonable to infer ozone
exceedances may have occurred during
any periods when monitors may not
have collected valid data. Ozone
monitors are sophisticated analytical
instruments. While they mostly operate
quite reliably, there may be occasional
incidences where monitors malfunction
or produce erroneous or compromised
data despite best efforts at maintenance
and good operating practices. EPA
believes it is unreasonable to expect any
ozone monitor to operate continuously
twenty-four hours a day for seven days
a week over the seven month ozone
season without experiencing any
operational issues. EPA believes routine
issues may be expected to occur
affecting monitor operation and
performance including issues such as

ultraviolet lamps and vacuum pumps
needing repair, particulate filters
becoming clogged, and water vapor
condensing in the sample manifold and
being drawn into the monitor.

In addition, monitors must be
operated in environmentally controlled
buildings or instrument shelters. If the
air conditioning fails and the monitors
overheat, unstable readings may occur.
If the temperature gets too cold in a
shelter on a hot and humid day,
condensation can occur and affect the
ozone readings. Condensation may also
impact a monitor because ozone
exceedance days are often observed on
warm and humid days. Further,
monitoring stations frequently house
additional monitoring equipment
creating a high electrical demand. Thus,
monitors are susceptible to electrical
power disturbances from power failures
due to stress on the electrical grid or
from power failures due to
thunderstorms which also frequently
occur during hot and humid ozone
exceedance days.

To combat such issues, a strict
schedule of preventative maintenance,
operational checks, daily zero and span
challenges, periodic audits and a
minimum of bi-weekly precision checks
are in place by state agencies operating
monitors such as MDE to insure that any
monitor problems are addressed in a
timely manner and that the highest
possible quality data is being produced.
Since MDE produces daily ozone
forecasts, MDE’s monitoring site
operators are alerted ahead of time
when they can expect ozone exceedance
days and extra efforts are taken to insure
that the monitors are operating properly
as practically possible.

Because of these concerns with
monitor operations, Appendix P of 40
CFR part 50 accounts for potential
missing data with the completeness
criterion discussed previously. All of
the Baltimore Area ozone monitors meet
these requirements for the period in
question. EPA reviewed data from the
Davidsonville, Padonia, and Aldino
monitors noted by the commenter as
having missing data from 2011-2013
including on hotter days in the ozone
season. In general, EPA believes that the
characterization of these monitors as
being ““shut off” is not accurate. Instead,
EPA found the data from these monitors
was invalidated for very brief periods or
was briefly not collected due to
operational concerns such as
malfunctioning air conditioning units,
power failures, and condensation
concerns in sample lines. EPA’s analysis
of the Davidsonville, Padonia, and
Aldino monitors for the time periods
noted by the commenter is included in

a Supplemental Technical Support
Document (Supplemental TSD) which is
available in the docket for this
rulemaking action under Docket ID
Number EPA-R03-OAR-2014—-0884.
EPA also believes it is unlikely that the
monitors missed high ozone
exceedances as other monitors were
operating in or near the Baltimore Area
during some of these limited occasions
and were not reporting exceedances.
EPA finds it is unreasonable for the
commenter to infer ozone exceedances
would have occurred during the very
limited periods of invalidated data or
uncollected data due to power outages
because ozone concentrations are not
solely dependent on temperature,
because ozone concentrations do not
behave linearly from day to day at each
monitor, and because such inference
ignores the meteorology and the
behavior of the other ozone monitors in
Maryland, which did not report
exceedances on the same days and times
when these three monitors had limited
periods of invalidated data.13 For a
detailed discussion of monitor
performance and an explanation for the
brief periods of invalidated data at each
of the noted monitors, see the
Supplemental TSD.

In conclusion, because EPA’s
determination of attainment for the
Baltimore Area is in accordance with
established CAA requirements and is
supported by EPA analysis in the NPR
and in Section II of this rulemaking
action regarding complete, quality-
assured, and certified ambient air
monitoring data that shows the
Baltimore Area has monitored
attainment of the 2008 8-hour ozone
NAAQS for the 2012—2014 monitoring
period, EPA’s determination is neither
arbitrary, capricious, nor contrary to the
CAA.

IV. Final Action

EPA has determined that the
Baltimore Area has attained the 2008 8-
hour ozone NAAQS. This determination
is based upon complete, quality-
assured, and certified ambient air
monitoring data that show the Baltimore
Area has monitored attainment of the
2008 8-hour ozone NAAQS for the

13 For example, one period of unavailable monitor
data noted by the commenter around June 29, 2012
at the Davidsonville monitor occurred due to a
power failure brought on by a historic storm
(known as a derecho) which caused extensive
power outages and property damage in Maryland.
Despite the summer heat, none of the other
Baltimore area monitors registered exceedances
during that period of time as temperature is not
always directly linked to ozone exceedances. EPA
finds it reasonable during this derecho that strong
winds likely swept ozone away from the Area based
on monitoring data from nearby monitors.
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2012-2014 monitoring period. This
determination suspends the requirement
for Maryland to submit an attainment
demonstration for the Baltimore Area,
RACM, a RFP plan, contingency
measures, and other planning
requirements related to attainment of
the 2008 8-hour ozone NAAQS for so
long as the Baltimore Area continues to
attain the 2008 8-hour ozone NAAQS.
Although these requirements are
suspended, EPA is still obligated to act
upon revisions addressing these
requirements if submitted to EPA for
review and approval. Finalizing this
determination does not constitute a
redesignation of the Baltimore Area to
attainment for the 2008 8-hour ozone
NAAQS under CAA section 107(d)(3).
Therefore, the designation status of the
Baltimore Area will remain
nonattainment for the 2008 8-hour
ozone NAAQS until such time as EPA
takes final rulemaking action to
determine that the Baltimore Area meets
the CAA requirements for redesignation
to attainment. Finally, this
determination does not relieve other
CAA requirements that are not related to
attainment planning and achievement of
the NAAQS such as an emissions
inventory as required by CAA section
172(c)(3) or a nonattainment area
permitting program pursuant to CAA
sections 172(c)(5) and 173.

V. Statutory and Executive Order
Reviews

A. General Requirements

This action makes a determination of
attainment based on air quality, and will
result in the suspension of certain
Federal requirements, and will not
impose additional requirements beyond
those imposed by state law. For that
reason, this action:

¢ Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et se.);

e is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et se.);

¢ does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
0f 1995 (Pub. L. 104—4);

¢ does not have Federalism
implications as specified in Executive

Order 13132 (64 FR 43255, August 10,
1999);

¢ is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

e is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

¢ does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this rule does not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the state, and EPA notes that
it will not impose substantial direct
costs on tribal governments or preempt
tribal law.

B. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et se., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

C. Petitions for Judicial Review

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by July 31, 2015. Filing a petition
for reconsideration by the Administrator
of this final rule does not affect the
finality of this action for the purposes of
judicial review nor does it extend the
time within which a petition for judicial
review may be filed, and shall not
postpone the effectiveness of such rule
or action.

This action determining that the
Baltimore Area has attained the 2008 8-
hour ozone NAAQS may not be
challenged later in proceedings to
enforce its requirements. (See section

307(b)(2).)
List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Nitrogen dioxide, Ozone, Reporting and
recordkeeping requirements, Volatile
organic compounds.

Dated: May 19, 2015.
William C. Early,
Acting Regional Administrator, Region III.

40 CFR part 52 is amended as follows:

PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart V—Maryland

m 2.In §52.1082, paragraph (i) is added
to read as follows:

§52.1082 Determinations of attainment.
* * * * *

(i) EPA has determined, as of June 1,
2015, that based on 2012 to 2014
ambient air quality data, the Baltimore
nonattainment area has attained the
2008 8-hour ozone NAAQS. This
determination, in accordance with 40
CFR 51.1118, suspends the requirement
for this area to submit an attainment
demonstration, associated reasonably
available control measures, a reasonable
further progress plan, contingency
measures, and other planning SIPs
related to attainment of the standard for
as long as this area continues to meet
the 2008 8-hour ozone NAAQS.

[FR Doc. 2015-13030 Filed 5-29-15; 8:45 am]
BILLING CODE 6560-50-P



Federal Register/Vol. 80, No. 104/ Monday, June 1, 2015/Rules and Regulations

30947

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 622
[Docket No. 141107936-5399-02]
RIN 0648-BE55

Fisheries of the Caribbean, Gulf of
Mexico, and South Atlantic; Snapper-
Grouper Fishery Off the Southern
Atlantic States; Amendment 29

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule.

SUMMARY: NMFS issues this final rule to
implement Amendment 29 to the
Fishery Management Plan for the
Snapper-Grouper Fishery of the South
Atlantic Region (FMP) (Amendment 29),
as prepared and submitted by the South
Atlantic Fishery Management Council
(Council). Amendment 29 and this final
rule revise annual catch limits (ACLs)
and recreational annual catch targets
(ACTs) for four unassessed snapper-
grouper species and three snapper-
grouper species complexes based on an
update to the acceptable biological catch
(ABC) control rule and revised ABCs for
14 snapper-grouper stocks.
Additionally, this final rule revises
management measures for gray
triggerfish in Federal waters in the
South Atlantic region, including
modifying minimum size limits,
establishing a split commercial season,
and establishing a commercial trip limit.
The purpose of this final rule is to revise
ACLs for select snapper-grouper species
using the best scientific information
available, and to address concerns about
inconsistent minimum size limits
among states, and early harvest closures
in the commercial sector for gray
triggerfish.

DATES: This rule is effective July 1,
2015.

ADDRESSES: Electronic copies of
Amendment 29, which includes an
environmental assessment (EA), a
Regulatory Flexibility Act (RFA)
analysis, and a regulatory impact
review, may be obtained from the
Southeast Regional Office Web site at
http://sero.nmfs.noaa.gov/sustainable
fisheries/s_atl/sg.

FOR FURTHER INFORMATION CONTACT:
Karla Gore, telephone: 727-824-5305,
or email: karla.gore@noaa.gov.
SUPPLEMENTARY INFORMATION: The
snapper-grouper fishery of the South

Atlantic is managed under the FMP. The
FMP was prepared by the Council and
is implemented through regulations at
50 CFR part 622 under the authority of
the Magnuson-Stevens Fishery
Conservation and Management Act
(Magnuson-Stevens Act).

On November 24, 2014, NMFS
published a notice of availability for
Amendment 29 and requested public
comment through January 23, 2015 (79
FR 69819). On December 8, 2014, NMFS
published a proposed rule for
Amendment 29 and requested public
comment through January 7, 2015 (79
FR 72567). NMFS approved
Amendment 29 on February 20, 2015.
The proposed rule and Amendment 29
set forth the rationale for the actions
contained in this final rule. A summary
of the actions implemented by
Amendment 29 and this final rule is
provided below.

Management Measures Contained in
Amendment 29 and This Final Rule

Amendment 29 updates the ABC
control rule for unassessed stocks,
revises the ABCs for 14 snapper-grouper
species through application of the new
control rule, and revises the recreational
ACTs for three snapper-grouper species
complexes and four snapper-grouper
species based on the revised ABCs.
Amendment 29 and this final rule revise
the ACLs for the commercial and
recreational sectors for three snapper-
grouper species complexes and four
snapper-grouper species based on the
revised ABCs, and for gray triggerfish,
modify the minimum size limits, and
establish a split commercial fishing
season and a commercial trip limit.

Amendment 29 Updates the ABC
Control Rule

Amendment 29 modifies the ABC
control rule to use the Only Reliable
Catch Stocks (ORCS) approach,
recommended by the Council’s
Scientific and Statistical Committee
(SSC), which is a method for calculating
ABC values for unassessed stocks when
there is only reliable catch information
available. Amendment 29 describes the
ORCS approach in detail. Amendment
29 employs the ORCS approach to
revise ABC values for the following
unassessed snapper-grouper species: Bar
jack, margate, red hind, cubera snapper,
yellowedge grouper, silk snapper,
Atlantic spadefish, gray snapper, lane
snapper, rock hind, tomtate, white
grunt, scamp, and gray triggerfish.

Revise Annual Catch Limits for Select
Species

Amendment 29 and this final rule
revise the ACLs for the commercial and

recreational sectors for three snapper-
grouper species complexes and four
snapper-grouper species based on the
revised ABCs using the ORCS approach,
and set the ACL and optimum yield
(OY) equal to the ABC for the snappers
complex, grunts complex, shallow-water
complex, bar jack, Atlantic spadefish,
and gray triggerfish. For scamp, the ACL
and OY equal 90 percent of the ABC,
due to concerns about stock status.

Modify Minimum Size Limit for Gray
Triggerfish

Amendment 29 and this final rule
establish a 12-inch (30.5-cm), fork
length (FL), minimum size limit for gray
triggerfish in Federal waters off North
Carolina, South Carolina, and Georgia
for both the commercial and
recreational sectors and increase the
minimum size limit to 14 inches (35.6
cm) FL off the east coast of Florida for
both the commercial and recreational
sectors.

Establish a Split Commercial Season for
Gray Triggerfish

Amendment 29 and this final rule
divide the annual commercial fishing
season for gray triggerfish into two 6-
month fishing seasons and allocate 50
percent of the 312,324 1b (141,668 kg)
commercial gray triggerfish ACL, or
156,162 1b (70,834 kg), round weight, to
each fishing season, January 1 through
June 30, and July 1 through December
31. When the quota is reached during
either fishing season, the commercial
sector closes. In addition, any unused
portion of the quota from the first
fishing season is added to the quota in
the second season. Any unused portion
of the quota specified in the second
fishing season, including any addition
of quota from the first season, becomes
void and is not added to any subsequent
quota. Because this final rule is being
implemented halfway through the 2015
fishing year and commercial landings of
gray triggerfish have accumulated, the
quota for the 2015 July 1 through
December 31 fishing season will be the
difference between the new total
commercial ACL of 312,324 1b (141,668
kg) and the amount of commercial
landings that have occurred by July 1,
2015.

Establish a Commercial Trip Limit for
Gray Triggerfish

Amendment 29 and this final rule
establish a commercial trip limit of
1,000 1b (454 kg), round weight, for gray
triggerfish.
Comments and Responses

NMFS received a total of 15 comment
letters from the public during the
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comment period on Amendment 29 and
the proposed rule. Of these, seven
expressed opposition and one expressed
support for actions in Amendment 29.
The remaining letters were unrelated to
the actions proposed in the amendment.
The comments related to Amendment
29 and NMFS’s respective responses are
summarized below.

Comment 1: The ORCS approach is
not based on the best available scientific
information because it diverges from the
recommendations contained within the
Berkson et al. (May 2011) ORCS
Working Group NOAA Technical
Memorandum and previous technical
guidance from NMFS (i.e., Restrepo et
al. (July 1998) NOAA Technical
Memorandum) that indicate maximum
landings should only be used in the
catch statistic for lightly exploited non-
target species.

Response: NMFS disagrees, and both
the Council’s SSC and the NMFS
Southeast Fisheries Science Center
(SEFSC) determined that the actions in
Amendment 29 are based on the best
scientific information available. The
SSC and the Council considered the
recommendations in the technical
guidance from the Berkson et al. (May
2011) ORCS Working Group NOAA
Technical Memo, which can be found in
Appendix H of Amendment 29, and
Restrepo et al. (1998), which can be
found at http://www.nmfs.noaa.gov/sfa/
NSGtkgd.pdf, and determined that the
use of maximum landings for the catch
statistic for the species addressed by
Amendment 29 was appropriate based
on the following considerations. The
Chair of the SSC indicated that the
stocks addressed through the ORCS
approach in Amendment 29 are, for the
most part, minor stocks, and the
probability that they are already
overexploited is lower than for the
species that have been assessed. That is
because for many of these unassessed
species, catch is not directed but is
incidental to other targeted species, and
landings are episodic and highly
variable, with some years of fairly high
catches and other years of low catches.
The SSC considered the use of a
median, instead of maximum, catch
statistic for these stocks, but was
concerned that it would not adequately
represent the high fluctuation in
landings. Therefore, the SSC set the
catch statistic at the upper bound of the
band of landings during the time period
1999-2007 to account for the variability
in catch, intending that the resulting
ABC from using maximum landings as
the catch statistic in ORCS would serve
as a limit, not a target, and landings
would be expected, on average, to be
below the ABC. Accountability

measures would be triggered if an ACL
that resulted from the ABC was reached
or projected to be reached. However, if
the ABC is repeatedly exceeded, that
would suggest that effort for a stock is
not incidental but is directed and
expanding, and Council action would be
needed.

Comment 2: NMFS failed to take a
hard look at the environmental
consequences of its proposed action to
set ABCs for species in Amendment 29.
Peer-reviewed literature and scientific
evidence presented to NMFS, the
Council, and the SSC demonstrates that
the use of catch scalars, that set an ABC
level as a multiple of the maximum
catch statistic or at the third highest
historic landings, have high
probabilities of overfishing and reduce
long-term yields. Despite having been
notified of these environmental
consequences before and during scoping
for Amendment 29, neither Amendment
29 nor the proposed rule addresses any
of this scientific information or seeks to
justify the rationale behind the decision
based on the information presented to
NMFS and the Council. Furthermore,
NMFS has not taken a hard look at the
significant new information that has
come to light in recent publications.

Response: NMFS and the Council
have taken a hard look at the
environmental consequences of setting
the ABCs for species in Amendment 29,
including reviewing the
recommendations from the ORCS
Workgroup, the simulation approach
presented to the SSC and the Council,
and other information available during
the development of the amendment.
Studies by Newman et al. 2015 and a
December 2014 report from the Natural
Resources Defense Council, as cited by
the commenter, were published after
Amendment 29 was approved by the
Council for submission to the Secretary
of Commerce, and were not available
during the development of the
document. Because these additional
studies did not indicate that drastic
changes have occurred in the fishery, it
was unnecessary to revise the
management measures in Amendment
29 (50 CFR 600.315(e)(1)).

Additionally, during two workshops
in August 2012 and April 2013, the
Council’s SSC discussed the ORCS
approach for determining the ABCs of
unassessed species in the South
Atlantic, and extensively discussed the
designation of a catch statistic used in
the ORCS approach to specify the ABC
for the 14 species in Amendment 29.

At the October 2013 SSC meeting, a
member of the public who is an
academic scientist, presented a
simulation approach to inform the SSC

about new methods they could consider.
The simulation approach, which was
subsequently published in March 2014,
was conducted on two assessed species,
porgy and snapper, and was not
conducted on any of the 14 unassessed
snapper-grouper species addressed by
Amendment 29. The SSC discussed this
simulation approach, but did not
consider the presentation to be a
relevant evaluation of how the ORCS
method was applied to the unassessed
stocks in Amendment 29. Instead, the
SSC reiterated its prior endorsement,
from its August 2012 workshop, of using
the ORCS approach to revise the ABCs
for 14 unassessed species with the
maximum landings as the catch statistic.
The SSC considered ORCS to be the best
approach to allow the stocks to yield
their historic average landings in the
future.

At its March 2014 meeting, the
Council was informed of a public
comment expressing concerns with
using maximum landings as the catch
statistic for ORCS and received a
presentation on the SSC’s use of the
ORCS method, and on the simulation
approach, which was presented to the
SSC in October 2013. At its June 2014
meeting, the Council further discussed
the SSC’s rationale for choosing
maximum landings as a catch statistic in
the ORCS approach, and discussed the
report from the April 29-May 1, 2014,
SSC Meeting which contains a
dissenting opinion from one SSC
member (addressed in the response to
comment 3, below) regarding concerns
with how the ORCS approach was being
applied. Based on all the foregoing and
for the reasons explained in the above
response to comment 1, the Council
decided to move forward with the
proposed revisions to the ABC control
rule as recommended by the SSC, with
the understanding that further revisions
to the ABC control rule may be
warranted in the future.

Comment 3: One member of the SSC
concluded that the ORCS approach was
not based on the best available science
and the associated catch level
recommendations should not be used
for fisheries management.

Response: During the discussion of
Amendment 29 at the April 29-May 1,
2014, SSC Meeting, a few members of
the SSC expressed concerns with the
application of the ORCS approach and
one member disagreed with the use of
the ORCS approach and requested his
position be presented as a ‘“minority
opinion” in the report of the April 29—
May 1, 2014, SSC Meeting. The SSC
member did not agree with the choice
of catch statistics and associated scalars
because he thought it would provide
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less of a buffer for uncertainty than that
prescribed for assessed species in the
ABC control rule. However, despite this
SSC member’s individual opinion, the
SSC reaffirmed its decision at that
meeting and in the report of their April
29-May 1, 2014, meeting regarding the
application of the ORCS approach to
specify the catch level
recommendations contained in
Amendment 29. Further, the SSC
confirmed that the ORCS approach, as
applied in Amendment 29, still
represents the best scientific
information available and considered
the associated catch level
recommendations appropriate for
management. NMFS finds that
Amendment 29 is based on the best
scientific information available.
Comment 4: A recent peer-reviewed
article documents how the South
Atlantic and Gulf of Mexico fishery
management regions routinely and
almost uniformly set ABCs for
previously unassessed stocks above the
long-term mean landings (e.g., 3rd
highest landings over 10 years or 2
standard deviations above the mean),
while all other regions with large
numbers of data-poor stocks take a more
precautionary approach. The use of
catch scalars that are set above historic
mean landings/catch levels conflicts
with the way catch scalars are applied
throughout the rest of the country.
Response: NMFS disagrees.
Information presented in the comment
shows that the ABCs for a substantial
portion of the data poor species from the
Western Pacific Fishery Management
Council are also set at levels greater
than median and mean levels, and the
Pacific Fishery Management Council
also set ABCs at levels greater than
median and mean levels for some
species. The ABCs for species in the
South Atlantic and Gulf of Mexico were
based on recommendations from the
Council’s SSC and Gulf of Mexico
Fishery Management Council’s SSC, and
were considered to be the best scientific
information available at the time. In
August 2012 and April 2013, the
Council’s SSC extensively discussed the
designation of a catch statistic to be
used in the ORCS approach for the
unassessed species addressed in
Amendment 29. For many of these
unassessed species, catch is incidental
to other targeted species, and landings
are episodic and highly variable. The
SSC considered the use of median
landings as a catch statistic but was
concerned that it would not adequately
represent the high fluctuation in
landings. By using maximum landings
for the catch statistic in the ORCS
approach, the SSC recommended an

ABC that is a limit, not a target. The
ABC is set slightly above the level
where stock biomass and landings will
vary naturally but average landings
would be expected to be below the ABC.
Accountability measures would be
triggered if an ACL that resulted from
the ABC was exceeded.

Comment 5: The Southeast Region’s
approach to stock assessment and ABC
setting for data limited stocks leaves all
of the analysis and decision making to
the Councils and SSC with no
substantive analytical support from
expert stock assessment scientists in the
SEFSC.

Response: The Magnuson-Stevens
Fishery Conservation and Management
Act National Standard 1 guidelines state
that each fishery management council
should establish an ABC control rule
based on the scientific advice from its
SSC (50 CFR 600.310(f)(4)). The ABCs
are then recommended by the SSC to
the fishery management council, usually
through the application of the ABC
control rule. The Council’s SSC, which
includes expert stock assessment
scientists, including two scientists from
the SEFSC during the development of
Amendment 29, made recommendations
for modifications to the ABC control
rule and application of the ORCS
approach contained in Amendment 29
during the SSC’s extensive workshop
discussions in August 2012 and April
2013.

The ABC control rule considers
different levels and methods for setting
ABCs, depending on the availability of
data. For unassessed species, the control
rule allows for the ABC to be
determined using Depletion-Based
Stock Reduction Analysis (DBSRA),
Depletion-Corrected Average Catch
(DCAC), third highest landings, or
median landings. Amendment 29
modifies the ABC control rule to add the
ORCS approach to the list of methods
that can be used to calculate ABC values
for unassessed stocks that may have
only reliable catch data.

Regardless of which level of the ABC
control rule is applied and which
method is used, when the Council
ultimately chooses an ABC in an
amendment to the FMP, that
amendment will be reviewed by the
SEFSC to advise whether the
amendment is based upon the best
scientific information available. The
SEFSC reviewed Amendment 29 and
determined that it is based upon the
best scientific information available.
NMFS agrees with that determination.

Comment 6: Amendment 29 and the
ABC control rule for the snapper-
grouper fishery fail to incorporate and
account for discard mortality in the ACL

setting mechanism. The FMP, as
amended by Amendment 29, fails to
include a standardized bycatch
reporting methodology (SBRM).

Response: NMFS disagrees. The ABC
control rule for the snapper-grouper
fishery was established in 2012 through
the Comprehensive ACL Amendment,
which amended the FMP. Applying the
control rule requires consideration of
different levels and methods for setting
an ABC and considers discard mortality.
As discussed above, Amendment 29
modifies the ABC control rule to add the
ORCS approach to the list of methods
that can be used to calculate ABC values
for unassessed stocks. When employing
the ORCS approach to specify the ABCs
for the 14 species addressed in
Amendment 29, the SSC considered
discard mortality to calculate the risk of
overexploitation. Their evaluation of
discard mortality for a species included
both the discard mortality rate and
magnitude of discards. Thus, discard
mortality was accounted for in setting
the ACLs for the species in Amendment
29.

The FMP does contain an SBRM, and
the SBRM uses a variety of sources to
assess and monitor bycatch, such as
those set forth in Amendment 15B to the
FMP. Additionally, Amendment 29
includes a bycatch practicability
analysis (Appendix F), which describes
bycatch and discard information being
collected for the species addressed in
this amendment, and provides an
overview of the programs to collect
bycatch information for snapper-grouper
species in the southeast region.

Additionally, in 2014, a workgroup
was established in the southeast region
to determine the effectiveness of the
current SBRMs in all FMPs in the
southeast region. This is an ongoing
effort, and the workgroup will be
providing recommendations on how to
improve the SBRMs as needed in 2015.
NMEFS anticipates that if adjustments to
SBRMs based on the recommendations
of the workgroup are needed, they will
be made through amendments to FMPs.

Comment 7: Amendment 29 does not
comply with the National
Environmental Policy Act in that it fails
to consider a reasonable range of
alternatives for Action 1 to update the
ABC control rule. There are only two
alternatives for Action 1, including the
no action alternative. At the very least,
the EA should have fully examined the
impacts of the alternative catch scalars
and other data-limited methods
discussed in the ORCS Technical
Memorandum, Restrepo et al. (1998),
and the practices of other NMFS fishery
management regions. These include the
use of a more precautionary catch
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statistic, such as the mean or median
historic catch level, as well as
alternative data-limited methods, such
as DBSRA and DCAC.

Response: NMFS disagrees. A
reasonable range of alternatives was
considered in Amendment 29. In
addition, the SSC and the Council
considered the recommendations in
technical guidance from the Berkson et
al. (May 2011) ORCS Working Group
NOAA Technical Memo, which can be
found in Appendix H of Amendment
29, and Restrepo et al. (1998), which can
be found at http://www.nmfs.noaa.gov/
sfa/NSGtkgd.pdf. The use of mean or
median historic catch levels, and
DBSRA and DCAC data-limited
methods, which are also used in other
regions, are already a part of the
Council’s current ABC control rule. As
such, they were considered by the
Council as a component of Alternative
1, the no action alternative.

Action 1 analyzes two alternatives:
Alternative 1, the no-action, status quo
alternative; and Alternative 2, which
adds the ORCS approach recommended
to the Council by its SSC to the list of
methods that can be used to determine
an ABC. Under the ABC Control rule
developed in Amendment 29, Level 1 is
used for stocks with assessment
information, DBSRA is used in Level 2,
DCAC is used in Level 3, ORCS is used
in Level 4, and the third highest or
median landings is Level 5 of the
updated ABC control rule.

The National Standard 1 guidelines
state that “for stocks and stock
complexes required to have an ABC,
each Council must establish an ABC
control rule based on scientific advice
from its SSC.” The SSC provided no
other options or modifications to the
ABC control rule for the Council to
consider. Therefore, the Council and
NMFS determined that it was
reasonable to analyze the two
alternatives for modifications to the
ABC control rule, and that there was no
other reasonable alternative.

Comment 8: NMFS should have
conducted an environmental impact
statement (EIS) for the actions in
Amendment 29.

Response: An EIS was conducted for
the Comprehensive ACL Amendment,
because that amendment first
established the ABC control rule,
applied the control rule to specify ABCs
and ACLs for all snapper-grouper
species and species managed under
other FMPs, and also specified sector
allocations. Amendment 29 proposes to
modify one aspect of the ABC control
rule through the addition of the ORCS
approach, and utilize the ORCS
approach to revise ABCs for 14 snapper-

grouper species. For the reasons set
forth in its EA, NMFS determined that
the actions in Amendment 29 would not
lead to significant biological, economic,
social, or administrative impacts and
that an EIS was not required. This
determination was made in the finding
of no significant impact.

Comment 9: Scientific advances in
data-limited assessment methods and
tools provide a more scientifically
defensible and transparent framework
for conducting an assessment and
setting ABCs for data limited stocks.
The Data-Limited Fisheries Toolkit
should have been used to specify ABCs
for data-limited stocks.

Response: The Data-Limited Fisheries
Toolkit was referenced in a 2015
publication by Newman et al. and in a
December 2014 report from the Natural
Resources Defense Council. Amendment
29 was approved by the Council in
September 2014 and the toolkit was not
available for consideration during the
development of the amendment.
Because this additional information did
not indicate that drastic changes have
occurred in the fishery, it was
unnecessary to revise the management
measures in Amendment 29 (50 CFR
600.315(e)(1)). However, the SEFSC is
planning to examine the use of the
toolkit at data limited workshops in the
Caribbean and Gulf of Mexico, and there
is potential for use of the toolkit in the
South Atlantic in the future.

Comment 10: How are the estimates
for recreational landings of gray
triggerfish determined?

Response: Recreational landings for
gray triggerfish and other snapper-
grouper species are collected through
the Marine Recreational Information
Program (MRIP), and the Southeast
Region Headboat Survey (SRHS). In the
southeast region, MRIP covers both
coastal Atlantic states from Maine to
Florida and Gulf of Mexico coastal
states from Florida to Louisiana. (Texas
provides data on recreational landings
through their coastal creel survey
conducted by the Texas Division of
Parks and Wildlife.) MRIP provides
estimated landings and discards for six
2-month periods (waves) each year. The
survey provides estimates for three
recreational fishing modes: Shore based
fishing, private and rental boat fishing,
and for-hire charter and guide fishing.
Catch data are collected through
dockside angler intercept surveys of
completed recreational fishing trips and
effort data are collected using telephone
surveys. The SRHS estimates landings
and discards for headboats in the U.S.
South Atlantic and Gulf of Mexico from
required electronic logbooks. Landings
data from MRIP and SRHS are compared

to the recreational ACL. If the ACL has
been met or exceeded, an accountability
measure is triggered, such as an in-
season closure. If landings for either
MRIP or SRHS are incomplete,
projections of landings based on
information from previous years are
used to predict when the ACL is
expected to be met.

Comment 11: Closing gray triggerfish
is going to be detrimental to the
fishermen of South Carolina. There
needs to be different regulations for
different states. One management
scheme does not fit all areas.

Response: To the extent practicable,
an individual stock of fish shall be
managed as a unit throughout its range,
as required by National Standard 3 of
the Magnuson-Stevens Act. However,
NMFS agrees that one management
scheme for gray triggerfish might not be
appropriate for all areas of the South
Atlantic, and Amendment 29 should
allow more access to gray triggerfish by
fishermen in North Carolina and South
Carolina. Currently, commercial harvest
for gray triggerfish opens on January 1,
and closes when the commercial ACL is
met. Fishermen in North Carolina and
South Carolina sometimes have limited
or no access to gray triggerfish in the
early months of the year due to poor
weather, and could risk unsafe
conditions to fish at that time.
Amendment 29 includes an action to
change the current management scheme
by dividing the annual commercial
fishing season for gray triggerfish into
two 6-month fishing seasons with two
separate quotas to improve fishing
opportunities for gray triggerfish
throughout the South Atlantic and
throughout the year. This action would
allocate 50 percent of the commercial
gray triggerfish ACL to the time period
January 1 through June 30, and 50
percent to the time period July 1
through December 31. A split
commercial season would likely
increase access to gray triggerfish in
North Carolina and South Carolina
during times of the year when weather
conditions are good. NMFS also expects
that the split commercial season will
align the commercial harvest of gray
triggerfish with that of vermilion
snapper, as these are two species are
commonly caught together.

Comment 12: The minimum size limit
for gray triggerfish should be 12 inches
(30.5 cm), fork length (FL), for both
recreational and commercial fishermen
in state and Federal waters. The
recreational bag limit should be five fish
per person per day. Enforcement is
hindered when rules are different for
state and Federal waters.
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Response: Currently there is no
minimum size limit for gray triggerfish
in Federal waters off North Carolina,
South Carolina, and Georgia. This final
rule specifies a minimum size limit for
gray triggerfish of 12 inches (30.5 cm)
FL in Federal waters off North Carolina,
South Carolina, and Georgia. The
current minimum size limit for gray
triggerfish is 12 inches (30.5 cm), total
length (TL), in Federal waters off the
east coast of Florida. This final rule
specifies a minimum size limit of 14
inches (35.6 cm) FL for gray triggerfish
in Federal waters off the east coast of
Florida. The Florida Fish and Wildlife
Conservation Commission recently
approved an increase in the minimum
size limit for gray triggerfish from 12
inches (30.5 cm) FL to 14 inches (35.6
cm) FL in state waters off the east coast
of Florida. The Council’s purpose is to
achieve consistency with Florida
regulations and aid law enforcement,
since a 14-inch (35.6 cm) FL minimum
size limit for gray triggerfish is already
in place for Federal and state waters off
the west coast of Florida. Gray
triggerfish are included in the Federal
20-fish aggregate snapper-grouper bag
limit and Amendment 29 did not
include an action to establish a more
specific recreational bag limit for gray
triggerfish. A stock assessment is
currently underway for gray triggerfish,
and the Council may consider
adjustments to management measures
for the species pending the outcome of
the assessment.

Comment 13: The minimum size limit
for gray triggerfish is unnecessary and
will only add to discards the Council
deducts from quotas every year with no
benefit to the fish, fishermen, or
consumer.

Response: This final rule includes
management measures for gray
triggerfish to modify the minimum size
limit for the commercial and
recreational sectors, implement a split
commercial season and a commercial
trip limit. The Council determined that
these management measures were
needed to provide biological benefits for
gray triggerfish and lengthen the fishing
season.

Because most gray triggerfish
currently retained are larger than the 12-
inch (30.5-cm) FL minimum size limit
included in this final rule for
commercial and recreational fishermen
off Georgia and the Carolinas, increased
discards are not expected. Regulatory
discards would be expected to increase
with a 14-inch (35.6-cm) FL fork length
minimum size limit; however, the
survival of released fish is estimated to
be high (87.5 percent). The
establishment of a 12-inch (30.5-cm) FL

minimum size limit off Georgia and the
Carolinas, as well as an increase in the
minimum size limit off the east coast of
Florida is expected to have increased
biological benefits for gray triggerfish
through improved spawning
opportunities. Thus, increased
biological benefits associated with
spawning opportunities at larger size
limits would offset negative effects of
the low level of mortality associated
with a small increase in regulatory
discards. The combined effect of the
commercial management measures
proposed for gray triggerfish is expected
to benefit fishermen by lengthening the
commercial fishing season.

Comment 14: The commercial trip
limit does nothing to avoid closures or
regulatory discards. The gray triggerfish
quota should be managed with a 100 Ib
(45 kg) bycatch allowance for the final
25 percent of each seasonal quota to
limit closures and discards. This would
follow the Magnuson-Stevens Act
mandates to limit waste and make
efficient use of our resources. Failure to
follow these mandates should result in
non-compliant amendments getting sent
back to the Council with instructions to
correct its mistakes.

Response: Closures would still be
expected if the gray triggerfish quota
was managed with a 100 lb (45 kg)
bycatch allowance for the final 25
percent of each seasonal quota. The
Council selected a 1,000-1b (454 kg),
round weight, trip limit as its preferred
alternative. The Council considered
various commercial trip limit
alternatives, including an alternative
that would reduce the commercial trip
limit to 200 1b (91 kg), round weight, for
the final 25 percent of each seasonal
quota. Analysis provided in
Amendment 29 indicated that a step-
down in the trip limit to 200 1b (91 kg),
round weight, would lengthen the
season by only a small amount, and
would provide little economic benefit to
fishermen. Regulatory discards of gray
triggerfish can be expected after an ACL
is reached or after a small trip limit is
reached if fishermen are targeting co-
occurring species. However, in
situations where there are discarded
gray triggerfish due to regulations,
survival of released gray triggerfish is
estimated to be high (87.5 percent).

Classification

The Regional Administrator,
Southeast Region, NMFS has
determined that this final rule is
necessary for the conservation and
management of South Atlantic snapper-
grouper species and is consistent with
Amendment 29, the FMP, the
Magnuson-Stevens Act, and other

applicable law. This final rule has been
determined to be not significant for
purposes of Executive Order 12866.
Pursuant to section 604 of the
Regulatory Flexibility Act, NMFS
prepared a Final Regulatory Flexibility
Analysis (FRFA) for this final rule. The
FRFA uses updated information, when
available, and analyzes the anticipated
economic impacts of the final actions
and any significant economic impacts
on small entities. The FRFA is below.

The description of the action, why it
is being considered and the legal basis
for the rule are contained in the
preamble of the proposed rule and in
the preamble of this final rule. Section
604(a)(2) of the RFA requires NMFS to
summarize significant issues raised by
the public in response to the IRFA, a
summary of the assessment of such
issues, and a statement of any changes
made as a result of the comments. No
significant issues were raised by the
public in response to the IRFA.

Up to 681 commercial fishing vessels
operate in the snapper-grouper fishery
of the South Atlantic and NMFS
estimates that up to 592 businesses will
be directly affected; however, as
explained below, the number is likely
closer to 287. According to the Small
Business Administration (SBA) size
standards, a business in the finfish
fishing industry (NAICS 114111) is
considered a small business if it is
independently owned and operated, is
not dominant in its field of operation
(including affiliates), and has combined
annual receipts not in excess of $20.5
million. NMFS estimates that all of the
directly affected businesses have annual
revenues less than the size standard.
Consequently, up to 592, but more
likely closer to 287, small commercial
fishing businesses own and operate the
directly affected vessels. From 2009
through 2013, an annual average of 281
commercial fishing vessels landed gray
triggerfish and 6 landed bar jack.

Anglers who catch snapper-grouper
species in the South Atlantic exclusive
economic zone will be directly affected;
however, anglers are not considered
small entities as that term is defined in
5 U.S.C. 601(6), whether fishing from
for-hire fishing, private or leased
vessels. Recreational for-hire fishing
vessels will be indirectly affected.

Amendment 29 changes the ABC rule
and assigns scalar values and risk
tolerance levels for ORCS. These are
administrative actions that do not have
a direct economic impact on any small
entity.

The rule revises the total and
commercial ACLs for Atlantic spadefish,
bar jack, gray triggerfish, scamp, grunts
complex, shallow-water grouper
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complex, and snappers complex. The
commercial ACLs for scamp and the
grunts complex will decrease, while the
commercial ACLs for the other species
and species complexes will increase.
Because baseline commercial landings
are less than the current and revised
commercial ACLs for Atlantic spadefish,
scamp, grunts complex, shallow-water
grouper complex, and snappers
complex, NMFS expects no impact on
annual landings of and associated
dockside revenues from these five
species and species complexes.

NMFS expects the revised commercial
ACL for gray triggerfish to increase
annual dockside revenue from gray
triggerfish landings from $44,118 to
$66,674 (2013 dollars). Florida
businesses would receive approximately
14 percent to 27 percent of those
benefits ($6,177 to $18,002) and North
Carolina, South Carolina, and Georgia
businesses would receive from 86
percent to 73 percent ($57,340 to
$32,206). Divided across all 592
businesses, the average annual increase
in dockside revenue from gray
triggerfish landings would range from
approximately $75 to $113 (2103
dollars) per business. However, the
number of small businesses directly
affected is likely less than that. From
2009 through 2013, an annual average of
281 vessels landed gray triggerfish. The
average annual benefit would range
from approximately $157 to $237 (2013
dollars) per small business across 281
small businesses.

NMEF'S expects the revised commercial
ACL for bar jack to increase average
annual dockside revenue from bar jack
landings from $0 to $1,943 (2013
dollars), and divided across all 592
businesses, the average annual benefit
would range from $0 to approximately
$3 (2013 dollars) per business. However,
if that benefit is divided across the
average of six vessels with bar jack
landings annually from 2009 through
2013, the average annual benefit would
range from $0 to $324 (2013 dollars) per
small business.

This rule revises the minimum size
limit for gray triggerfish to 12 inches
(30.5 cm) FL in Federal waters off North
Carolina, South Carolina, and Georgia,
and 14 inches (35.6 cm) FL off the east
coast of Florida. NMFS estimates that
these minimum size limits will reduce
baseline commercial landings of gray
triggerfish in North Carolina, South
Carolina, and Georgia from 1 percent to
3 percent and in Florida from 14 percent
to 22 percent. These size limits are
expected to reduce average annual
dockside revenue from gray triggerfish
landings from $14,775 to $42,595 in the
region as a whole. NMFS estimates

these impacts will not be shared equally
across the region. NMFS estimates that
average annual dockside revenue from
gray triggerfish landings could decrease.
That average decrease can range from
$10,269 to $31,121 (2013 dollars) in
Florida and from $3,825 to $13,517
(2013 dollars) in the other three states.
The average loss of dockside revenue
per small business could range from $53
to $151 in Florida (with 205 businesses)
and from $50 to $178 in the other three
states (with 76 businesses).

NMFS estimates the combined
changes of the commercial ACL and
minimum size limits for gray triggerfish
to yield a net increase in average annual
dockside revenue from gray triggerfish
landings in the combined states of North
Carolina, South Carolina, and Georgia.
The average annual net benefit could
range from $18,689 to $53,515 (2013
dollars). With an estimated 76
businesses annually landing gray
triggerfish in these states, the average
annual increase could range from $246
to $704 per small business. The
combined changes of the commercial
ACL and minimum size limit for gray
triggerfish are estimated to produce a
net decrease in dockside revenue from
gray triggerfish landings in Florida in
four of six baseline scenarios. The net
average annual loss could range from
$1,803 to $24,945 in the state. In two
scenarios, however, Florida businesses
could collectively receive an average net
gain in dockside revenue from $398 to
$7,733. With an estimated 205 small
businesses in Florida that annually land
gray triggerfish, the average annual net
loss of dockside revenue from gray
triggerfish landings could be from $9 to
$122 or the average annual net gain
could be from $2 to $38 per small
business.

This rule will divide the commercial
season for gray triggerfish into two 6-
month seasons, with each season
receiving 50 percent of the commercial
ACL. NMFS expects the split seasons to
have no effect on annual landings or
dockside revenues. However, the
divided commercial season will provide
small businesses an increased
opportunity to fish for gray triggerfish in
the summer months when weather
conditions are more favorable.

This rule will establish a commercial
trip limit for gray triggerfish of 1,000 lb
(454 kg), round weight, which is
expected to increase the number of days
that each season is open; however,
NMFS also expects no change in annual
landings and dockside revenues. From
2009 through 2013, an annual average of
10 percent of vessels with landings of
gray triggerfish had landings that
exceeded the trip limit. This indicates

28 vessels and small businesses that
annually land the species could be
directly affected. These 28 vessels will
either have less annual landings and
dockside revenue from the same number
of trips or have to increase the number
of trips to maintain landings and
dockside revenues at their current
levels. These 28 vessels may be larger
than the average vessel and the trip
limit could decrease their net revenue
per pound by increasing their average
cost per pound. There is insufficient
information, however, to estimate the
impact, if any, on net revenues from
gray triggerfish landings.

The net annual benefit is the sum of
an average annual increase in dockside
revenues ranging from $44,118 to
$68,617 and an average annual decrease
in dockside revenues ranging from
$14,778 to $42,595. This results in a
collective net annual benefit ranging
from $1,523 to $53,839 to 287 small
businesses.

Section 212 of the Small Business
Regulatory Enforcement Fairness Act of
1996 states that, for each rule or group
of related rules for which an agency is
required to prepare a FRFA, the agency
shall publish one or more guides to
assist small entities in complying with
the rule, and shall designate such
publications as small entity compliance
guides. As part of the rulemaking
process, NMFS prepared a fishery
bulletin, which also serves as a small
entity compliance guide. The fishery
bulletin will be sent to all interested
parties.

List of Subjects in 50 CFR Part 622

Annual catch limit, Annual catch
target, Commercial trip limit, Fisheries,
Fishing, Quotas, Size limit, Snapper-
grouper, South Atlantic.

Dated: May 26, 2015.

Samuel D. Rauch III,

Deputy Assistant Administrator for
Regulatory Programs, National Marine
Fisheries Service.

For the reasons set out in the
preamble, 50 CFR part 622 is amended
as follows:

PART 622—FISHERIES OF THE
CARIBBEAN, GULF OF MEXICO, AND
SOUTH ATLANTIC

m 1. The authority citation for part 622
continues to read as follows:

Authority: 16 U.S.C. 1801 et seq.
m 2.In §622.185, paragraph (c)(2) is
revised to read as follows:

§622.185 Size limits.

* * * * *

(C)* EE
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(2) Gray triggerfish. (i) In the South
Atlantic EEZ off Florida—14 inches
(35.6 cm), FL.

(ii) In the South Atlantic EEZ off
North Carolina, South Carolina, and
Georgia—12 inches (30.5 cm), FL.

* * * * *

m 3.1In §622.190, add paragraph (a)(8)
and revise the heading of paragraph
(c)(1) to read as follows:

§622.190 Quotas.

(a) * % %

(8) Gray triggerfish. (i) For the period
January through June each year—
156,162 1b (70,834 kg), round weight.

(ii) For the period July through
December each year—156,162 1b (70,834
kg), round weight.

(iii) Any unused portion of the quota
specified in paragraph (a)(8)(i) of this
section will be added to the quota
specified in paragraph (a)(8)(ii) of this
section. Any unused portion of the
quota specified in paragraph (a)(8)(ii) of
this section, including any addition of
quota specified in paragraph (a)(8)(i) of
this section that was unused, will
become void and will not be added to
any subsequent quota.

(C) * x %

(1) South Atlantic gag, greater
amberjack, snowy grouper, golden
tilefish, vermilion snapper, black sea
bass, red porgy, wreckfish, and gray
triggerfish. * * *

m 4.In §622.191, paragraph (a)(11) is
added to read as follows:

§622.191 Commercial trip limits.
* * * * *

(a)* * %

(11) Gray triggerfish. Until the
applicable quota specified in either
§622.190(a)(8)(i) or (ii) is reached, 1,000
lb (454 kg), round weight. See
§622.190(c)(1) for the limitations
regarding gray triggerfish after either
quota specified in § 622.190(a)(8)(i) or
(ii) is reached or projected to be
reached.

m5.In§622.193:
m a. The first sentence of paragraphs
(DM, ()(2), )G, ()(2), (m)(1)E),
(m)(2), (p)(1){), (p)(2), (q)(1)(i), (q)(2),
(t)(1)(1), and (t)(2) are revised,;
m b. Paragraph (x) is revised; and
m c. The heading for paragraph (p) is
revised.

The revisions read as follows:

§622.193 Annual catch limits (ACLs),
annual catch targets (ACTs), and
accountability measures (AMs).

* * * * *

(i)

(1) R

(i) If commercial landings for scamp,
as estimated by the SRD, reach or are
projected to reach the commercial ACL
of 219,375 1b (99,507 kg), round weight,
the AA will file a notification with the
Office of the Federal Register to close
the commercial sector for the remainder
of the fishing year. * * *

* * * * *

(2) Recreational sector. If recreational
landings for scamp, as estimated by the
SRD, exceed the recreational ACL of
116,369 1b (52,784 kg), round weight,
then during the following fishing year,
recreational landings will be monitored
for a persistence in increased landings
and, if necessary, the AA will file a
notification with the Office of the
Federal Register, to reduce the length of
the following recreational fishing season
by the amount necessary to ensure
recreational landings do not exceed the
recreational ACL in the following
fishing year. * * *

(]') * *x %

(1) I

(i) If commercial landings for other
SASWG, as estimated by the SRD, reach
or are projected to reach the commercial
ACL of 55,542 1b (25,193 kg), round
weight, the AA will file a notification
with the Office of the Federal Register
to close the commercial sector for this
complex for the remainder of the fishing
year. * * *

(2) Recreational sector. If recreational
landings for other SASWG, as estimated
by the SRD, exceed the recreational ACL
of 48,648 1b (22,066 kg), round weight,
then during the following fishing year,
recreational landings will be monitored
for a persistence in increased landings
and, if necessary, the AA will file a
notification with the Office of the
Federal Register, to reduce the length of
the following recreational fishing season
by the amount necessary to ensure
recreational landings do not exceed the
recreational ACL in the following
fishing year. * * *

(m) * k%

(1) * % %

(i) If commercial landings for bar jack,
as estimated by the SRD, reach or are
projected to reach the commercial ACL
of 13,228 1b (6,000 kg), round weight,
the AA will file a notification with the
Office of the Federal Register to close
the commercial sector for the remainder
of the fishing year. * * *

* * * * *

(2) Recreational sector. If recreational
landings for bar jack, as estimated by the
SRD, exceed the recreational ACL of

49,021 1b (22,236 kg), round weight,
then during the following fishing year,
recreational landings will be monitored
for a persistence in increased landings
and, if necessary, the AA will file a
notification with the Office of the
Federal Register, to reduce the length of
the following recreational fishing season
by the amount necessary to ensure
recreational landings do not exceed the
recreational ACL in the following
fishing year. * * *

* * * * *

(p) Other snappers complex
(including cubera snapper, gray
snapper, lane snapper, dog snapper,
and mahogany snapper)—(1) * * *(i) If
commercial landings combined for this
other snappers complex, as estimated by
the SRD, reach or are projected to reach
the complex commercial ACL of
344,884 1b (156,437 kg), round weight,
the AA will file a notification with the
Office of the Federal Register to close
the commercial sector for this complex

for the remainder of the fishing year.

* * * * *

(2) Recreational sector. If the
combined recreational landings for this
other snappers complex, as estimated by
the SRD, exceed the recreational ACL of
1,172,832 1b (531,988 kg), round weight,
then during the following fishing year,
recreational landings will be monitored
for a persistence in increased landings
and, if necessary, the AA will file a
notification with the Office of the
Federal Register, to reduce the length of
the following recreational fishing season
by the amount necessary to ensure
recreational landings do not exceed the
recreational ACL for this complex in the
following fishing year. * * *

(q) * x %

(1)* * %

(i) If commercial landings for gray
triggerfish, as estimated by the SRD,
reach or are projected to reach the
applicable commercial ACL
(commercial quota) specified in
§622.190(a)(8)(i) or (ii), the AA will file
a notification with the Office of the
Federal Register to close the commercial
sector for that portion of the fishing year

applicable to the respective quota.
R

* * * * *

(2) Recreational sector. If recreational
landings for gray triggerfish, as
estimated by the SRD, exceed the
recreational ACL of 404,675 1b (183,557
kg), round weight, then during the
following fishing year, recreational
landings will be monitored for a
persistence in increased landings and, if
necessary, the AA will file a notification
with the Office of the Federal Register,
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to reduce the length of the following
recreational fishing season by the
amount necessary to ensure recreational
landings do not exceed the recreational
ACL in the following fishing year. * * *

* * * * *

(t) * % %
(1) * x %

(i) If commercial landings for Atlantic
spadefish, as estimated by the SRD,
reach or are projected to reach the
commercial ACL of 150,552 1b (68,289
kg), round weight, the AA will file a
notification with the Office of the
Federal Register to close the commercial
sector for the remainder of the fishing
year. * * *

(2) Recreational sector. If recreational
landings for Atlantic spadefish, as
estimated by the SRD, exceed the
recreational ACL of 661,926 1b (300,245
kg), round weight, then during the
following fishing year, recreational
landings will be monitored for a
persistence in increased landings and, if
necessary, the AA will file a notification
with the Office of the Federal Register,
to reduce the length of the following
recreational fishing season by the
amount necessary to ensure recreational

landings do not exceed the recreational
ACL in the following fishing year. * * *

* * * * *

(x) Grunts complex (including white
grunt, sailor’s choice, tomtate, and
margate)—(1) Commercial sector. (i) If
commercial landings for the grunts
complex, as estimated by the SRD, reach
or are projected to reach the commercial
complex ACL of 217,903 1b (98,839 kg),
round weight, the AA will file a
notification with the Office of the
Federal Register to close the commercial
sector for this complex for the
remainder of the fishing year. On and
after the effective date of such a
notification, all sale or purchase of the
grunts complex is prohibited, and
harvest or possession of these species in
or from the South Atlantic EEZ is
limited to the bag and possession limits.
These bag and possession limits apply
in the South Atlantic on board a vessel
for which a valid Federal commercial or
charter vessel/headboat permit for
South Atlantic snapper-grouper has
been issued, without regard to where
such species were harvested, i.e., in
state or Federal waters.

(ii) If the combined commercial
landings for the grunts complex exceed
the ACL, and at least one of the species
in the complex is overfished, based on

the most recent Status of U.S. Fisheries
Report to Congress, the AA will file a
notification with the Office of the
Federal Register, at or near the
beginning of the following fishing year
to reduce the ACL for that following
year by the amount of the overage in the
prior fishing year.

(2) Recreational sector. If recreational
landings for the grunts complex, as
estimated by the SRD, exceed the
recreational ACL of 618,122 1b (280,375
kg), round weight, then during the
following fishing year, recreational
landings will be monitored for a
persistence in increased landings and, if
necessary, the AA will file a notification
with the Office of the Federal Register,
to reduce the length of the following
recreational fishing season for the grunts
complex by the amount necessary to
ensure recreational landings do not
exceed the recreational ACL in the
following fishing year. However, the
length of the recreational season will
not be reduced during the following
fishing year if the RA determines, using
the best scientific information available,
that a reduction in the length of the
following fishing season is unnecessary.
* * * * *

[FR Doc. 2015-13059 Filed 5-29-15; 8:45 am]
BILLING CODE 3510-22-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

OFFICE OF PERSONNEL
MANAGEMENT

5 CFR Part 531
RIN 3206-AM88

General Schedule Locality Pay Areas

AGENCY: U.S. Office of Personnel
Management.

ACTION: Proposed rule with request for
comments.

SUMMARY: The U.S. Office of Personnel
Management is issuing proposed
regulations on behalf of the President’s
Pay Agent to link the definitions of
General Schedule (GS) locality pay area
boundaries to updated metropolitan
area definitions established by the
Office of Management and Budget in
February 2013. Under this proposal,
locations that would otherwise move to
a lower-paying locality pay area due to
use of the updated metropolitan area
definitions in the locality pay program
would remain in their current locality
pay area. This proposal does not modify
the current commuting and GS
employment criteria used in the locality
pay program to evaluate, for possible
inclusion in a locality pay area,
locations adjacent to the metropolitan
area comprising the basic locality pay
area. However, regarding calculation of
commuting interchange rates used to
evaluate such locations, the locality pay
area definitions proposed in this
document reflect use of the commuting
patterns data collected as part of the
American Community Survey between
2006 and 2010, as recommended by the
Federal Salary Council in January 2014.
Under this proposal, 13 new locality
pay areas would also be established.
The Federal Salary Council
recommended these 13 locality pay
areas after reviewing pay levels in all
“Rest of U.S.” metropolitan statistical
areas and combined statistical areas
with 2,500 or more GS employees. The
Federal Salary Council found that the
percentage difference between GS and
non-Federal pay levels for the same
levels of work—i.e., the pay disparity—

in these 13 locations was substantially
greater than the “Rest of U.S.” pay
disparity over an extended period. The
President’s Pay Agent has agreed to
issue proposed regulations in response
to the Federal Salary Council’s
recommendation to establish the 13 new
locality pay areas. Locality pay rates for
the new locality pay areas would be set
by the President after the new locality
pay areas would be established by
regulation.

DATES: We must receive comments on or
before July 1, 2015.

ADDRESSES: You may submit comments,
identified by “RIN 3206—AMS88,” by any
of the following methods:

Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

Email: pay-leave-policy@opm.gov.
Include “RIN 3206—-AM88” in the
subject line of the message.

Fax: (202) 606—0824.

Mail: Brenda L. Roberts, Deputy
Associate Director for Pay and Leave,
Office of Personnel Management, Room
7H31, 1900 E Street NW., Washington,
DC 20415-8200.

FOR FURTHER INFORMATION CONTACT: Joe
Ratcliffe, (202) 606—2838; fax: (202)
606—0824; email: pay-leave-policy@
opm.gov.

SUPPLEMENTARY INFORMATION: Section
5304 of title 5, United States Code
(U.S.C.), authorizes locality pay for
General Schedule (GS) employees with
duty stations in the United States and
its territories and possessions. Section
5304(f) of title 5 U.S.C. authorizes the
President’s Pay Agent (the Secretary of
Labor, the Director of the Office of
Management and Budget (OMB), and
the Director of the Office of Personnel
Management (OPM)) to determine
locality pay areas. The boundaries of
locality pay areas must be based on
appropriate factors, which may include
local labor market patterns, commuting
patterns, and the practices of other
employers. The Pay Agent must give
thorough consideration to the views and
recommendations of the Federal Salary
Council, a body composed of experts in
the fields of labor relations and pay
policy and representatives of Federal
employee organizations. The President
appoints the members of the Federal
Salary Council, which submits annual
recommendations to the Pay Agent on
the locality pay program. The

establishment or modification of locality
pay area boundaries must conform with
the notice and comment provisions of
the Administrative Procedure Act (5
U.S.C. 553).

This proposal provides notice and
invites comment on proposed
regulations to implement the Pay
Agent’s plan to link locality pay area
definitions to OMB-defined
metropolitan areas, to use new
commuting patterns data for evaluating
locations adjacent to the metropolitan
area comprising the basic locality pay
area, and to establish 13 new locality
pay areas. (Annual Pay Agent reports on
locality pay can be found posted on the
OPM Web site at http://www.opm.gov/
policy-data-oversight/pay-leave/pay-
systems/general-schedule/#url=Pay-
Agent-Reports. The Pay Agent
announced its plan to propose
regulations linking locality pay area
boundaries to OMB-defined
metropolitan areas and using new
commuting patterns data in its June
2014 report on locality pay. The Pay
Agent announced its plan to establish
12 of the 13 new locality pay areas in
its May 2013 report on locality pay. The
Federal Salary Council, in its November
2014 recommendations, recommended
establishing Kansas City, MO-KS, as a
new locality pay area. Because the
Federal Salary Council used the same
selection criteria as used for the 12 new
locality pay areas the Pay Agent
tentatively approved, the Pay Agent
proposes establishing Kansas City, MO—
KS as a new locality pay area.)

Linking Locality Pay Area Boundaries
to OMB-Defined Metropolitan Areas

OMB-defined metropolitan areas have
been the basis of locality pay area
boundaries since locality pay was
implemented in 1994. OMB periodically
updates its definitions of metropolitan
areas, and regulations defining locality
pay areas normally allow any minor
changes in OMB-defined metropolitan
areas to be reflected in locality pay area
definitions automatically. However,
because we anticipated significant
changes to metropolitan area definitions
in 2013, in January 2013, we revised the
regulations defining locality pay areas
so that updates based on OMB’s
redefinitions would not automatically
be reflected in locality pay area
definitions. (See Federal Register Vol.
78, No. 16, page 5115, January 24, 2013,
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and the current definitions of “CSA”
and “MSA” in 5 CFR 531.602.) That
action provided time for the Federal
Salary Council and the Pay Agent to
review the updated metropolitan area
definitions for suitability for use in the
locality pay program. As a result,
locality pay area definitions were frozen
and are currently based on December
2009 OMB-defined metropolitan areas.

In February 2013, OMB issued new
metropolitan area definitions, and in its
January 2014 recommendations to the
Pay Agent, the Federal Salary Council
recommended that the Pay Agent use
the February 2013 metropolitan area
definitions in the locality pay program.
The Pay Agent, in its June 2014 report
to the President on locality pay,
tentatively approved that
recommendation, pending the issuance
of revised locality pay regulations. This
proposed rule would implement the
change by revising the definitions of
“CSA” and “MSA” in 5 CFR 531.602, to
link the definitions of locality pay areas
to the February 2013 OMB-defined
metropolitan areas, and by updating the
locality pay area definitions in 5 CFR
531.603 accordingly. The proposed
revisions to the definitions of “CSA”
and “MSA” in 5 CFR 531.602 would
provide that any OMB additions to the
CSAs and MSAs comprising basic
locality pay areas would be reflected in
locality pay area definitions
automatically. The proposed rule also
implements the Pay Agent’s plan to
retain, in their current locality pay area,
any locations that would otherwise
move to a lower-paying locality pay area
as a result of linking locality pay area
definitions to the February 2013 OMB-
defined metropolitan areas, as
recommended by the Federal Salary
Council. Under this proposed rule, any
such retained area would no longer be
part of the basic locality pay area due to
use of the February 2013 OMB-defined
metropolitan areas and would be treated
as an area of application.

OMB-defined metropolitan areas are
called Core-Based Statistical Areas
(CBSAs) and are grouped into three
categories: Micropolitan Statistical
Areas, where the largest included urban
area has a population of 10,000 to
49,999; Metropolitan Statistical Areas
(MSAs), where the largest included
urban area has a population of 50,000 or
more; and Combined Statistical Areas
(CSAs), which are composed of two or
more adjacent CBSAs with an
employment interchange measure of at
least 15 percent. (The employment
interchange measure is the sum of the
percentage of workers living in the
smaller entity who work in the larger
entity and the percentage of

employment in the smaller entity that is
accounted for by workers who reside in
the larger entity.) CBSA definitions used
for the locality pay program under this
proposal are contained in OMB Bulletin
13-01 of February 28, 2013, and are
available at http://www.whitehouse.gov/
sites/default/files/omb/bulletins/2013/b-
13-01.pdf.

Criteria for Areas of Application

As explained in the June 2014 Pay
Agent report, locality pay areas consist
of 1) the main metropolitan area
comprising the basic locality pay area
and, where criteria recommended by the
Federal Salary Council and approved by
the Pay Agent are met, 2) areas of
application. Areas of application are
locations that are adjacent to the basic
locality pay area and meet approved
criteria for inclusion in the locality pay
area.

Current criteria for evaluating
locations adjacent to a basic locality pay
area for possible inclusion in the
locality pay area as areas of application
are as follows: For adjacent CSAs and
adjacent multi-county MSAs the criteria
are 1,500 or more GS employees and a
commuting interchange rate of at least
7.5 percent. For adjacent single
counties, the criteria are 400 or more GS
employees and a commuting
interchange rate of at least 7.5 percent.
The commuting interchange rate is
defined as the sum of the percentage of
employed residents of the area under
consideration who work in the basic
locality pay area and the percentage of
the employment in the area under
consideration that is accounted for by
workers who reside in the basic locality
pay area.

The locality pay program also has
criteria for evaluating Federal facilities
that cross county lines into a separate
locality pay area. To be included in an
adjacent locality pay area, the whole
facility must have at least 500 GS
employees, with the majority of those
employees in the higher-paying locality
pay area, or that portion of a Federal
facility outside of a higher-paying
locality pay area must have at least 750
GS employees, the duty stations of the
majority of those employees must be
within 10 miles of the separate locality
pay area, and a significant number of
those employees must commute to work
from the higher-paying locality pay area.

New Commuting Patterns Data

As stated in the June 2014 Pay Agent
report, new commuting patterns data
were collected as part of the American
Community Survey from 2006 to 2010,
and the Federal Salary Council
recommended, in its January 2014

recommendations, using those data for
evaluating potential areas of
application. The Pay Agent tentatively
agreed in its June 2014 report that it
would be appropriate to use the new
commuting patterns data for evaluating
potential areas of application, and the
areas of application included in the
locality pay area definitions in this
proposed rule, at 5 CFR 531.603(b),
reflect use of the new commuting
patterns data for that purpose.

Locations Almost or Completely
Surrounded by Higher-Paying Locality
Pay Areas

In its November 2012
recommendations, the Federal Salary
Council noted that, if its
recommendations for changing pay area
boundaries were adopted, some areas
currently in the “Rest of U.S.” locality
pay area and not meeting the criteria for
areas of application would be almost or
completely surrounded by higher-
paying locality pay areas. The Federal
Salary Council recommended that
completely surrounded locations be
added to the locality pay area with
which the surrounded location has the
highest level of commuting to and from
the basic locality pay area. For locations
almost but not completely surrounded
by higher-paying locality pay areas, the
Federal Salary Council recommended
that the Pay Agent evaluate, on a case-
by-case basis, any locations almost but
not completely surrounded by separate
pay areas. The Federal Salary Council
reiterated those recommendations in its
January 2014 recommendations.

Without criteria to address locations
completely surrounded by higher-
paying locality pay areas, this proposal’s
changes to locality pay area boundaries
would leave Kent County, MD, and
Lancaster County, PA, in the ‘“Rest of
U.S.” locality pay area, and both
counties could also be completely
surrounded by higher-paying locality
pay areas. The Pay Agent believes that
single-county locations completely
surrounded by higher-paying locality
pay areas should be included in the
locality pay area with the highest
commuting interchange rate between
the surrounded county and the basic
locality pay area. Accordingly, this
proposed rule would amend the locality
pay area definitions at 5 CFR 531.603(b)
to include Kent County, MD, in the
Washington-Baltimore-Arlington, DC—
MD-VA-WV-PA locality pay area and
Lancaster County, PA, in the Harrisburg-
York-Lebanon, PA, locality pay area.

The issue of how to address “‘Rest of
U.S.” locations that are almost but not
completely surrounded by higher-
paying locality pay areas requires
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careful consideration. The Pay Agent’s
preliminary view is that partially
surrounded locations warranting some
action would most likely be single “Rest
of U.S.” counties—not multi-county
metropolitan areas or large groups of
counties—that are bordered by multiple
higher-paying locality pay areas or are
surrounded by water and isolated as
“Rest of U.S.” locations within a
reasonable commuting distance of a
higher-paying locality pay area. The Pay
Agent believes any such ‘“Rest of U.S.”
locations considered for inclusion in a
separate locality pay area should be
evaluated with criteria designed to
evaluate such locations. The Pay Agent
invites public comment on this issue.

Effect of Changes to Locality Pay Area
Boundaries

This proposal would amend 5 CFR
531.603(b) to add the following
locations to existing locality pay areas:

Atlanta—Athens-Clarke County—Sandy
Springs, GA

Clarke County, GA; Gordon County,
GA; Jackson County, GA; Madison
County, GA; Morgan County, GA;
Oconee County, GA; and Oglethorpe
County, GA.

Boston-Worcester-Providence, MA-RI-
NH-CT-ME

Androscoggin County, ME;
Cumberland County, ME; Sagadahoc
County, ME; and all portions of York
County, ME, that are currently in the
“Rest of U.S.” locality pay area.

Chicago-Naperville, IL-IN-WI

Bureau County, IL; LaSalle County,
IL; and Putnam County, IL.

Cincinnati-Wilmington-Maysville, OH-
KY-IN

Mason County, KY, and Union
County, IN.

Cleveland-Akron-Canton, OH

Carroll County, OH; Erie County, OH;
Huron County, OH; Stark County, OH;
and Tuscarawas County, OH.

Columbus-Marion-Zanesville, OH

Guernsey County, OH; Hocking
County, OH; Logan County, OH;
Muskingum County, OH; and Perry
County, OH.

Dallas-Fort Worth, TX-OK

Bryan County, OK; Hopkins County,
TX; and Navarro County, TX.

Dayton-Springfield-Sidney, OH
Shelby County, OH.

Houston-The Woodlands, TX

Trinity County, TX; Washington
County, TX; and Wharton County, TX.

Huntsville-Decatur-Albertville, AL
Marshall County, AL.

Indianapolis-Carmel-Muncie, IN

Decatur County, IN; Delaware County,
IN; and Jackson County, IN.

Los Angeles-Long Beach, CA

All portions of Kern County, CA,
currently included in the “Rest of U.S.”
locality pay area.

Miami-Fort Lauderdale-Port St. Lucie,
FL

Indian River County, FL; Martin
County, FL; Okeechobee County, FL;
and St. Lucie County, FL.

Milwaukee-Racine-Waukesha, WI

Dodge County, WI; Jefferson County,
WI; and Walworth County, WL

Minneapolis-St. Paul, MN-WI

Le Sueur County, MN; Mille Lacs
County, MN; and Sibley County, MN.

New York-Newark, NY-NJ-CT-PA

Carbon County, PA; Lehigh County,
PA; and Northampton County, PA.

Pittsburgh-New Castle-Weirton, PA-OH-
wv

Jefferson County, OH; Indiana County,
PA; Brooke County, WV; and Hancock
County, WV.

Portland-Vancouver-Salem, OR-WA

Benton County, OR; Linn County, OR;
and Cowlitz County, WA.

Raleigh-Durham-Chapel Hill, NC

Lee County, NC; Robeson County, NGC;
Scotland County, NC; Vance County,
NC; and all portions of Granville
County, NC, currently included in the
“Rest of U.S.” locality pay area.

Seattle-Tacoma, WA
Lewis County, WA.

Washington-Baltimore-Arlington, DC-
MD-VA-WV-PA

Dorchester County, MD; Kent County,
MD; Talbot County, MD; Franklin

County, PA; and Rappahannock County,
VA.

Establishing 13 New Locality Pay Areas
Locality pay is set by comparing GS
and non-Federal pay rates for the same
levels of work in each locality pay area.
Non-Federal salary survey data used to
set locality pay rates are collected by the
Bureau of Labor Statistics (BLS). Over
the last several years, BLS has
developed a method that permits

Occupational Employment Statistics
(OES) data to be used for locality pay.
OES data are available for all MSAs and
CSAs in the country and permit
evaluation of salary levels in many more
locations than could be covered under
the prior National Compensation Survey
alone.

The Federal Salary Council reviewed
pay comparisons of GS and non-Federal
pay in all “Rest of U.S.” MSAs and
CSAs with 2,500 or more GS employees
as of June 2011. Based on its review, the
Federal Salary Council recommended
new locality pay areas be established for
12 metropolitan areas with pay gaps
averaging more than 10 percentage
points above that for the “Rest of U.S.”
locality pay area over an extended
period. The Federal Salary Council’s
recommendations are posted on the
OPM Web site at http://www.opm.gov/
policy-data-oversight/pay-leave/pay-
systems/general-schedule/federal-
salary-council/recommendation12.pdf.
In its November 2014 recommendations,
using the same selection methodology,
the Federal Salary Council
recommended that Kansas City, MO—
KS, also be established as a separate
locality pay area.

The President’s Pay Agent has agreed
to issue proposed regulations in
response to the Federal Salary Council’s
recommendation to establish 13 new
locality pay areas and proposes to
modify 5 CFR 531.603(b) to add the new
locality pay areas. The 13 new locality
pay areas proposed are Albany-
Schenectady, NY; Albuquerque-Santa
Fe-Las Vegas, NM; Austin-Round Rock,
TX; Charlotte-Concord, NC-SC;
Colorado Springs, CO; Davenport-
Moline, IA-IL; Harrisburg-York-
Lebanon, PA; Laredo, TX; Kansas City-
Overland Park-Kansas City, MO-KS; Las
Vegas-Henderson, NV-AZ; Palm Bay-
Melbourne-Titusville, FL; St. Louis-St.
Charles-Farmington, MO-IL; and
Tucson-Nogales, AZ. Locality pay rates
for the 13 new locality pay areas would
be set by the President at a later date
after they would be established by
regulation.

Adjacent Areas Qualifying as Areas of
Application to New Locality Pay Areas

Applying the criteria explained above
for evaluating locations adjacent to basic
locality pay areas as areas of
application, this proposed rule would
add the following counties to the new
locality pay areas at 5 CFR 531.603(b):
Fremont County, CO, and Pueblo
County, CO, to the Colorado Springs,
CO, locality pay area; Lancaster County,
PA, to the Harrisburg-York-Lebanon,
PA, locality pay area; Jackson County,
KS, Jefferson County, KS, Osage County,
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KS, Shawnee County, KS, and
Wabaunsee County, KS to the Kansas
City-Overland Park-Kansas City, MO-
KS, locality pay area; and Cochise
County, AZ, to the Tucson-Nogales, AZ,
locality pay area.

Regarding the criteria explained above
for evaluating Federal facilities that
cross locality pay area boundaries, the
Pay Agent is not aware of any Federal
facilities that qualify for inclusion in the
new locality pay areas under these
criteria.

Impact and Implementation

Using February 2013 CBSA
definitions as the basis for locality pay
area boundaries and using updated
commuting patterns data to evaluate
potential areas of application would add
a number of counties now covered by
“Rest of U.S.” locality pay to higher-
paying locality pay areas, which would
impact about 6,300 GS employees.

The proposal to establish 13 new
locality pay areas would impact about
102,000 GS employees. Implementing
that proposal would not automatically
change locality pay rates now applicable
in those areas because locality pay
percentages are established by Executive
order under the President’s authority in
5 U.S.C. 5304 or 5304a, and the
President decides each year whether to
increase locality pay percentages. When
locality pay percentages are increased,
past practice has been to allocate a
percent of the total GS payroll for
locality raises and to have the overall
dollar cost for such pay raises be the
same, regardless of the number of
locality pay areas. If a percent of the
total GS payroll is allocated for locality
pay increases, the addition of new areas
results in a smaller amount to allocate
for locality pay increases in existing
areas. Implementing higher locality pay
rates in the 13 new locality pay areas
could thus result in relatively lower pay
increases for employees in existing
locality pay areas than they would
otherwise receive.

Executive Order 13563 and Executive
Order 12866

OMB has reviewed this rule in
accordance with E.O. 13563 and E.O.
12866.

Regulatory Flexibility Act

I certify that these regulations would
not have a significant economic impact
on a substantial number of small entities
because they would apply only to
Federal agencies and employees.

List of Subjects in 5 CFR Part 531

Government employees, Law
enforcement officers, Wages.

Office of Personnel Management.
Katherine Archuleta,
Director.

Accordingly, OPM is proposing to
amend 5 CFR part 531 as follows:

PART 531—PAY UNDER THE
GENERAL SCHEDULE

m 1. The authority citation for part 531
continues to read as follows:

Authority: 5 U.S.C. 5115, 5307, and 5338;
sec. 4 of Pub. L. 103—-89, 107 Stat. 981; and
E.O. 12748, 56 FR 4521, 3 CFR, 1991 Comp.,
p- 316; Subpart B also issued under 5 U.S.C.
5303(g), 5305, 5333, 5334(a) and (b), and
7701(b)(2); Subpart D also issued under 5
U.S.C. 5335 and 7701(b)(2); Subpart E also
issued under 5 U.S.C. 5336; Subpart F also
issued under 5 U.S.C. 5304, 5305, and
5941(a), E.O. 12883, 58 FR 63281, 3 CFR,
1993 Comp., p. 682 and E.O. 13106, 63 FR
68151, 3 CFR, 1998 Comp., p. 224.

Subpart F—Locality-Based
Comparability Payments

m 2.In §531.602, the definitions of CSA
and MSA are revised to read as follows:

§531.602 Definitions.
* * * * *

CSA means the geographic scope of a
Combined Statistical Area, as defined by
the Office of Management and Budget
(OMB) in OMB Bulletin No. 13-01, plus
any areas subsequently added to the
CSA by OMB.

MSA means the geographic scope of a
Metropolitan Statistical Area, as defined
by the Office of Management and
Budget (OMB) in OMB Bulletin No. 13—
01, plus any areas subsequently added
to the MSA by OMB.

* * * * *
m 3.In §531.603, paragraph (b) is
revised to read as follows:

§531.603 Locality pay areas.
* * * * *

(b) The following are locality pay
areas for the purposes of this subpart:

(1) Alaska—consisting of the State of
Alaska;

(2) Albany-Schenectady, NY—
consisting of the Albany-Schenectady,
NY CSA;

(3) Albuquerque-Santa Fe-Las Vegas,
NM—consisting of the Albuquerque-
Santa Fe-Las Vegas, NM CSA;

(4) Atlanta—Athens-Clarke County—
Sandy Springs, GA—AL—consisting of
the Atlanta—Athens-Clarke County—
Sandy Springs, GA CSA and also
including Chambers County, AL;

(5) Austin-Round Rock, TX—
consisting of the Austin-Round Rock,
TX MSA;

(6) Boston-Worcester-Providence,
MA-RI-NH-CT-ME—consisting of the

Boston-Worcester-Providence, MA-RI-
NH-CT CSA, except for Windham
County, CT, and also including
Androscoggin County, ME, Cumberland
County, ME, Sagadahoc County, ME,
and York County, ME;

(7) Buffalo-Cheektowaga, NY—
consisting of the Buffalo-Cheektowaga,
NY CSA;

(8) Charlotte-Concord, NC-SC—
consisting of the Charlotte-Concord,
NC-SC CSA;

(9) Chicago-Naperville, IL-IN-WI—
consisting of the Chicago-Naperville,
IL-IN-WI CSA;

(10) Cincinnati-Wilmington-
Maysville, OH-KY-IN—consisting of the
Cincinnati-Wilmington-Maysville, OH—
KY-IN CSA and also including Franklin
County, IN;

(11) Cleveland-Akron-Canton, OH—
consisting of the Cleveland-Akron-
Canton, OH CSA;

(12) Colorado Springs, CO—consisting
of the Colorado Springs, CO MSA and
also including Fremont County, CO, and
Pueblo County, CO;

(13) Columbus-Marion-Zanesville,
OH—consisting of the Columbus-
Marion-Zanesville, OH CSA;

(14) Dallas-Fort Worth, TX-OK—
consisting of the Dallas-Fort Worth, TX—
OK CSA and also including Delta
County, TX, and Fannin County, TX;

(15) Davenport-Moline, IA-IL—
consisting of the Davenport-Moline, IA—
IL CSA;

(16) Dayton-Springfield-Sidney, OH—
consisting of the Dayton-Springfield-
Sidney, OH CSA and also including
Preble County, OH;

(17) Denver-Aurora, CO—consisting
of the Denver-Aurora, CO CSA and also
including Larimer County, CO;

(18) Detroit-Warren-Ann Arbor, MI—
consisting of the Detroit-Warren-Ann
Arbor, MI CSA;

(19) Harrisburg-York-Lebanon, PA—
consisting of the Harrisburg-York-
Lebanon, PA CSA, except for and
Adams County, PA, and York County,
PA, and also including Lancaster
County, PA;

(20) Hartford-West Hartford, CT—
MA—consisting of the Hartford-West
Hartford, CT CSA and also including
Windham County, CT, Franklin County,
MA, Hampden County, MA, and
Hampshire County, MA;

(21) Hawaii—consisting of the State of
Hawaii;

(22) Houston-The Woodlands, TX—
consisting of the Houston-The
Woodlands, TX CSA and also including
San Jacinto County, TX;

(23) Huntsville-Decatur-Albertville,
AL—consisting of the Huntsville-
Decatur-Albertville, AL CSA;

(24) Indianapolis-Carmel-Muncie,
IN—consisting of the Indianapolis-
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Carmel-Muncie, IN CSA and also
including Grant County, IN;

(25) Kansas City-Overland Park-
Kansas City, MO-KS—consisting of the
Kansas City-Overland Park-Kansas City,
MO-KS CSA and also including Jackson
County, KS, Jefferson County, KS, Osage
County, KS, Shawnee County, KS, and
Wabaunsee County, KS;

(26) Laredo, TX—consisting of the
Laredo, TX MSA;

(27) Las Vegas-Henderson, NV-AZ—
consisting of the Las Vegas-Henderson,
NV-AZ CSA;

(28) Los Angeles-Long Beach, CA—
consisting of the Los Angeles-Long
Beach, CA CSA and also including Kern
County, CA, and Santa Barbara County,
CA;

(29) Miami-Fort Lauderdale-Port St.
Lucie, FL—consisting of the Miami-Fort
Lauderdale-Port St. Lucie, FL. CSA and
also including Monroe County, FL;

(30) Milwaukee-Racine-Waukesha,
WI—consisting of the Milwaukee-
Racine-Waukesha, WI CSA;

(31) Minneapolis-St. Paul, MN-WI—
consisting of the Minneapolis-St. Paul,
MN-WI CSA;

(32) New York-Newark, NY-NJ-CT—
PA—consisting of the New York-
Newark, NY-NJ-CT-PA CSA and also
including all of Joint Base McGuire-Dix-
Lakehurst;

(33) Palm Bay-Melbourne-Titusville,
FL—consisting of the Palm Bay-
Melbourne-Titusville, FL. MSA;

(34) Philadelphia-Reading-Camden,
PA-NJ-DE-MD—consisting of the
Philadelphia-Reading-Camden, PA-NJ—
DE-MD CSA, except for Joint Base
McGuire-Dix-Lakehurst;

(35) Phoenix-Mesa-Scottsdale, AZ—
consisting of the Phoenix-Mesa-
Scottsdale, AZ MSA;

(36) Pittsburgh-New Castle-Weirton,
PA-OH-WV—consisting of the
Pittsburgh-New Castle-Weirton, PA—
OH-WV CSA;

(37) Portland-Vancouver-Salem, OR—
WA—consisting of the Portland-
Vancouver-Salem, OR-WA CSA;

(38) Raleigh-Durham-Chapel Hill,
NC—consisting of the Raleigh-Durham-
Chapel Hill, NC CSA and also including
Cumberland County, NC, Hoke County,
NC, Robeson County, NC, Scotland
County, NC, and Wayne County, NGC;

(39) Richmond, VA—consisting of the
Richmond, VA MSA and also including
Cumberland County, VA, King and
Queen County, VA, and Louisa County,
VA;

(40) Sacramento-Roseville, CA-NV—
consisting of the Sacramento-Roseville,
CA CSA and also including Carson City,
NV, and Douglas County, NV;

(41) San Diego-Carlsbad, CA—
consisting of the San Diego-Carlsbad,
CA MSA;

(42) San Jose-San Francisco-Oakland,
CA—consisting of the San Jose-San
Francisco-Oakland, CA CSA and also
including Monterey County, CA;

(43) Seattle-Tacoma, WA—consisting
of the Seattle-Tacoma, WA CSA and
also including Whatcom County, WA;

(44) St. Louis-St. Charles-Farmington,
MO-IL—consisting of the St. Louis-St.
Charles-Farmington, MO-IL CSA;

(45) Tucson-Nogales, AZ—consisting
of the Tucson-Nogales, AZ CSA and also
including Cochise County, AZ;

(46) Washington-Baltimore-Arlington,
DC-MD-VA-WV-PA—consisting of the
Washington-Baltimore-Arlington, DC—
MD-VA-WV-PA CSA and also
including Kent County, MD, Adams
County, PA, York County, PA, King
George County, VA, and Morgan
County, WV; and

(47) Rest of U.S.—consisting of those
portions of the United States and its
territories and possessions as listed in 5
CFR 591.205 not located within another
locality pay area.

[FR Doc. 2015-13135 Filed 5-29-15; 8:45 am]
BILLING CODE 6325-39-P

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

7 CFR Part 319
[Docket No. APHIS-2014-0106]
RIN 0579-AE10

Importation of Phalaenopsis Spp.
Plants for Planting in Approved
Growing Media From China to the
Continental United States

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Proposed rule.

SUMMARY: We are proposing to amend
the regulations governing the
importation of plants for planting to
authorize the importation of
Phalaenopsis spp. plants for planting
from China in approved growing media
into the continental United States,
subject to a systems approach. The
systems approach would consist of
measures that are currently specified in
the regulations as generally applicable
to all plants for planting authorized
importation into the United States in
approved growing media. This proposed
rule would allow for the importation of
Phalaenopsis spp. plants for planting
from China in approved growing media,
while providing protection against the
introduction of plant pests.

DATES: We will consider all comments
that we receive on or before July 31,
2015.

ADDRESSES: You may submit comments
by either of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov/
#!docketDetail;D=APHIS-2014-0106.

¢ Postal Mail/Commercial Delivery:
Send your comment to Docket No.
APHIS-2014-0106, Regulatory Analysis
and Development, PPD, APHIS, Station
3A—-03.8, 4700 River Road Unit 118,
Riverdale, MD 20737-1238.

Supporting documents and any
comments we receive on this docket
may be viewed at http://
www.regulations.gov/
#!docketDetail;D=APHIS-2014-0106 or
in our reading room, which is located in
room 1141 of the USDA South Building,
14th Street and Independence Avenue
SW., Washington, DC. Normal reading
room hours are 8 a.m. to 4:30 p.m.,
Monday through Friday, except
holidays. To be sure someone is there to
help you, please call (202) 799-7039
before coming.

FOR FURTHER INFORMATION CONTACT: Ms.
Lydia E. Colén, PPQ, APHIS, 4700 River
Road Unit 133, Riverdale, MD 20737—
1236; (301) 851-2302.

SUPPLEMENTARY INFORMATION:

Background

The regulations in 7 CFR part 319
prohibit or restrict the importation of
certain plants and plant products into
the United States to prevent the
introduction of quarantine plant pests.
The regulations contained in “Subpart—
Plants for Planting,” §§ 319.37 through
319.37—14 (referred to below as the
regulations), prohibit or restrict, among
other things, the importation of living
plants, plant parts, and seeds for
propagation or planting.

The regulations differentiate between
prohibited articles and restricted
articles. Prohibited articles are plants for
planting whose importation into the
United States is not authorized due to
the risk the articles present of
introducing or disseminating plant
pests. Restricted articles are articles
authorized importation into the United
States, provided that the articles are
subject to measures to address such risk.

Conditions for the importation into
the United States of restricted articles in
growing media are found in § 319.37-8.
Within that section, the introductory
text of paragraph (e) lists taxa of
restricted articles that may be imported
into the United States in approved
growing media, subject to the provisions
of a systems approach. Paragraph (e)(1)
of § 319.37-8 lists the approved growing
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media, while paragraph (e)(2) contains
the provisions of the systems approach.
Within paragraph (e)(2), paragraphs (i)
through (viii) contain provisions that are
generally applicable to all the taxa listed
in the introductory text of paragraph (e),
while paragraphs (ix) through (xi)
contain additional, taxon-specific
provisions.

Currently, Phalaenopsis spp. plants
for planting from China are not
authorized for importation into the
United States in approved growing
media. However, the Animal and Plant
Health Inspection Service (APHIS) has
received a request from the national
plant protection organization (NPPO) of
China to authorize the importation of
Phalaenopsis spp. plants for planting in
approved growing media into the
continental United States.

In evaluating China’s request, we
prepared a pest risk assessment (PRA)
and a risk management document
(RMD). Copies of the PRA and the RMD
may be obtained from the person listed
under FOR FURTHER INFORMATION
CONTACT or viewed on the
Regulations.gov Web site (see
ADDRESSES above for instructions for
accessing Regulations.gov).

The PRA, titled “Importation of
Phalaenopsis spp. Orchid Plants in
Approved Growing Media from China
into the Continental United States; A
Pathway-Initiated Pest Risk
Assessment,” analyzed the potential
pest risk associated with the
importation of Phalaenopsis spp. plants
for planting in approved growing media
into the continental United States from
China.

The PRA identified four quarantine
pests that could be introduced into the
continental United States through the
importation of Phalaenopsis spp. plants
for planting from China in approved
growing media:

e Spodoptera litura, tropical
armyworm;

e Thrips palmi, melon thrips;

e Cylindrosporium phalaenopsidis, a
pathogenic fungus that causes orchid
black spot;

e Lissachatina fulica, the giant
African snail.

The PRA determined that these four
pests pose a medium risk of following
the pathway of Phalaenopsis spp. plants
for planting in approved growing media
from China into the continental United
States and having negative effects on
U.S. agriculture.

Based on these risk ratings, the RMD,
titled “Importation of Phalaenopsis spp.
Orchids in Approved Growing Media
from China into the Continental United
States,” identifies the phytosanitary
measures necessary to ensure the safe

importation into the continental United
States of Phalaenopsis spp. plants for
planting in approved growing media
from China. The RMD finds that the
mitigations that are currently specified
in paragraphs (e)(2)(i) through
(e)(2)(viii) of § 319.37—8 and that are
generally applicable to the importation
of all restricted articles authorized
importation into the United States in
approved growing media will mitigate
the risk associated with the importation
Phalaenopsis spp. plants for planting in
approved growing media from China
into the continental United States.

Accordingly, we propose to amend
the introductory text of paragraph (e) of
§319.37-8 to add Phalaenopsis spp.
plants for planting from China to the list
of taxa authorized importation into the
United States in approved growing
media. We also propose to add a
paragraph (e)(2)(xii) to § 319.37-8 that
would specify that such plants for
planting may only be imported into the
continental United States.

Executive Order 12866 and Regulatory
Flexibility Act

This proposed rule has been
determined to be not significant for the
purposes of Executive Order 12866 and,
therefore, has not been reviewed by the
Office of Management and Budget.

In accordance with 5 U.S.C. 603, we
have performed an initial regulatory
flexibility analysis, which is
summarized below, regarding the
economic effects of this proposed rule
on small entities. Copies of the full
analysis are available by contacting the
person listed under FOR FURTHER
INFORMATION CONTACT or on the
Regulations.gov Web site (see
ADDRESSES above for instructions for
accessing Regulations.gov).

Based on the information we have,
there is no reason to conclude that
adoption of this proposed rule would
result in any significant economic effect
on a substantial number of small
entities. However, we do not currently
have all of the data necessary for a
comprehensive analysis of the effects of
this proposed rule on small entities.
Therefore, we are inviting comments on
potential effects. In particular, we are
interested in determining the number
and kind of small entities that may
incur benefits or costs from the
implementation of this proposed rule.

APHIS is proposing to amend the
regulations in 7 CFR 319.37-8(e) to
authorize the importation from China
into the continental United States of
orchids of the genus Phalaenopsis
established in an approved growing
medium, subject to specified growing,

inspection, and certification
requirements.

Currently, only bare-rooted
Phalaenopsis spp. plants for planting
may be imported from China into the
United States. Eliminating this
restriction by allowing the importation
of plants in growing media, as well as
bare-rooted plants, is expected to
increase the number and quality of
orchids imported from China by U.S.
producers, who then finish the plants
for the retail market. This change could
result in cost savings for these U.S.
producers, which may or may not be
passed on to U.S. buyers. The amended
regulations could also result in the
importation of market-ready
Phalaenopsis spp. in approved growing
media from China that would directly
compete at wholesale and retail levels
with U.S. finished potted orchids. The
latter scenario is considered unlikely,
given the technical challenges and
additional marketing costs incurred
when shipping finished plants in pots.

The Small Business Administration
(SBA) small-entity standard for entities
involved in Floriculture Production
(NAICS 111422) is $750,000 or less in
annual receipts. The number of entities
participating in this broadly defined
industry was 26,963 in 2012, with $5.9
billion in sales that year. Orchid
producers numbered 177 in 2012, or 0.6
percent of the total industry. In 2013,
the average wholesale value of orchids
produced by the largest producers was
$1.4 million. These businesses fall
above the SBA threshold for small
entities. However, this average sales
value excludes sales by an unknown
number of smaller establishments that
qualify as small entities by the SBA
definition.

While many of the U.S. entities that
would be affected by the proposed rule
such as orchid producers and importers
may be small by SBA standards, we
expect economic effects for these
entities to be modest. We welcome
informed public comment that would
enable us to better determine the extent
to which U.S. small entities may be
affected positively or negatively by this
proposed rule.

Executive Order 12988

This proposed rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. If this proposed rule is
adopted: (1) All State and local laws and
regulations that are inconsistent with
this rule will be preempted; (2) no
retroactive effect will be given to this
rule; and (3) administrative proceedings
will not be required before parties may
file suit in court challenging this rule.



Federal Register/Vol. 80, No. 104/Monday, June 1, 2015/Proposed Rules

30961

National Environmental Policy Act

To provide the public with
documentation of APHIS’ review and
analysis of any potential environmental
impacts associated with the importation
of Phalaenopsis spp. plants in approved
growing media from China into the
continental United States, we have
prepared an environmental assessment.
The environmental assessment was
prepared in accordance with: (1) The
National Environmental Policy Act of
1969 (NEPA), as amended (42 U.S.C.
4321 et seq.), (2) regulations of the
Council on Environmental Quality for
implementing the procedural provisions
of NEPA (40 CFR parts 1500-1508), (3)
USDA regulations implementing NEPA
(7 CFR part 1b), and (4) APHIS’ NEPA
Implementing Procedures (7 CFR part
372).

The environmental assessment may
be viewed on the Regulations.gov Web
site or in our reading room. (A link to
Regulations.gov and information on the
location and hours of the reading room
are provided under the heading
ADDRESSES at the beginning of this
proposed rule.) In addition, copies may
be obtained by calling or writing to the
individual listed under FOR FURTHER
INFORMATION CONTACT.

Paperwork Reduction Act

In accordance with section 3507(d) of
the Paperwork Reduction Act of 1995
(44 U.S.C. 3501 et seq.), the information
collection or recordkeeping
requirements included in this proposed
rule have been submitted for approval to
the Office of Management and Budget
(OMB). Please send written comments
to the Office of Information and
Regulatory Affairs, OMB, Attention:
Desk Officer for APHIS, Washington, DG
20503. Please state that your comments
refer to Docket No. APHIS-2014-0106.
Please send a copy of your comments to:
(1) Docket No. APHIS-2014-0106,
Regulatory Analysis and Development,
PPD, APHIS, Station 3A—03.8, 4700
River Road Unit 118, Riverdale, MD
20737-1238, and (2) Clearance Officer,
OCIO, USDA, Room 404-W, 14th Street
and Independence Avenue SW.,
Washington, DC 20250.

APHIS is proposing to amend the
plants for planting regulations to allow
the importation of Phalaenopsis spp.
plants for planting in approved growing
media from China into the continental
United States. As a condition of entry,
the plantlets would have to be produced
in accordance with a systems approach.
This action would allow for the
importation of Phalaenopsis spp. plants
for planting from China into the
continental United States in approved

growing media while providing
protection against the introduction of
plant pests.

Allowing Phalaenopsis spp. plants for
planting to be imported into the
continental United States will require
information collection activities,
including phytosanitary certificates,
inspections, agreements between
producers and the NPPO of China, and
an agreement between the NPPO of
China and APHIS.

We are soliciting comments from the
public (as well as affected agencies)
concerning our proposed information
collection and recordkeeping
requirements. These comments will
help us:

(1) Evaluate whether the proposed
information collection is necessary for
the proper performance of our agency’s
functions, including whether the
information will have practical utility;

(2) Evaluate the accuracy of our
estimate of the burden of the proposed
information collection, including the
validity of the methodology and
assumptions used;

(3) Enhance the quality, utility, and
clarity of the information to be
collected; and

(4) Minimize the burden of the
information collection on those who are
to respond (such as through the use of
appropriate automated, electronic,
mechanical, or other technological
collection techniques or other forms of
information technology; e.g., permitting
electronic submission of responses).

Estimate of burden: Public reporting
burden for this collection of information
is estimated to average 0.6956 hours per
response.

Respondents: NPPO of China,
producers, exporters.

Estimated annual number of
respondents: 5.

Estimated annual number of
responses per respondent: 4.6.

Estimated annual number of
responses: 23.

Estimated total annual burden on
respondents: 16 hours. (Due to
averaging, the total annual burden hours
may not equal the product of the annual
number of responses multiplied by the
reporting burden per response.)

Copies of this information collection
can be obtained from Ms. Kimberly
Hardy, APHIS’ Information Collection
Coordinator, at (301) 851-2727.

E-Government Act Compliance

The Animal and Plant Health
Inspection Service is committed to
compliance with the EGovernment Act
to promote the use of the Internet and
other information technologies, to
provide increased opportunities for

citizen access to Government
information and services, and for other
purposes. For information pertinent to
E-Government Act compliance related
to this proposed rule, please contact Ms.
Kimberly Hardy, APHIS’ Information
Collection Coordinator, at (301) 851—
2727.

List of Subjects in 7 CFR Part 319

Coffee, Cotton, Fruits, Imports, Logs,
Nursery stock, Plant diseases and pests,
Quarantine, Reporting and
recordkeeping requirements, Rice,
Vegetables.

Accordingly, we propose to amend 7
CFR part 319 as follows:

PART 319—FOREIGN QUARANTINE
NOTICES

m 1. The authority citation for part 319
continues to read as follows:

Authority: 7 U.S.C. 450, 7701-7772, and
7781-7786; 21 U.S.C. 136 and 136a; 7 CFR
2.22, 2.80, and 371.3.

m 2. Section 319.37-8 is amended as
follows:

m a. In the introductory text of
paragraph (e), in the entry for
“Phalaenopsis spp. from Taiwan”, by
adding the words “and the People’s
Republic of China” after the word
“Taiwan”.

m b. By adding a paragraph (e)(2)(xii).
The addition reads as follows:

§319.37-8 Growing media.

* * * * *

(e)* EE
(2)* * %

(xii) Plants for planting of
Phalaenopsis spp. from the People’s
Republic of China may only be imported
into the continental United States, and
may not be imported or moved into
Hawaii or the territories of the United
States.

* * * * *

Done in Washington, DG, this 22nd day of
May 2015.
Kevin Shea
Administrator, Animal and Plant Health
Inspection Service.
[FR Doc. 2015-13162 Filed 5-29—15; 8:45 am]
BILLING CODE 3410-34-P
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DEPARTMENT OF ENERGY

10 CFR Part 429
[Docket No. EERE-2013-BT-NOC—-0005]

Appliance Standards and Rulemaking
Federal Advisory Committee: Notice of
Open Meeting and Webinar

AGENCY: Office of Energy Efficiency and
Renewable Energy, Department of
Energy.

ACTION: Notice of open meeting and
webinar.

SUMMARY: This notice announces a
meeting of the Appliance Standards and
Rulemaking Federal Advisory
Committee (ASRAC). The Federal
Advisory Committee Act requires that
agencies publish notice of an advisory
committee meeting in the Federal
Register.

DATES: June 17, 2015, 9:00 a.m.—5:00
p-m.

ADDRESSES: U.S. Department of Energy,
Forrestal Building, 1000 Independence
Avenue SW., Washington, DC 20585,
Room 8E-089. Individuals will also
have the opportunity to participate by
webinar. To register for the webinar and
receive call-in information, please
register https://
attendee.gotowebinar.com/register/
5483145007578718466.

FOR FURTHER INFORMATION CONTACT: John
Cymbalsky, ASRAC Designated Federal
Officer, U.S. Department of Energy
(DOE), Office of Energy Efficiency and
Renewable Energy, 950 L’Enfant Plaza
SW., Washington, DC, 20024. Email:
asrac@ee.doe.gov.

SUPPLEMENTARY INFORMATION: Purpose of
Meeting: To provide advice and
recommendations to the Energy
Department on the development of
standards and test procedures for
residential appliances and commercial
equipment.

Tentative Agenda: (Subject to change;
final agenda will be posted at http://
www.regulations.gov/
#!docketDetail,D=EERE-2013-BT-NOC-
0005):

¢ Discussion and prioritization of
topic areas that ASRAC can assist the
Appliance and Equipment Standards
Program.

Public Participation: Members of the
public are welcome to observe the
business of the meeting and, if time
allows, may make oral statements
during the specified period for public
comment. To attend the meeting and/or
to make oral statements regarding any of
the items on the agenda, email asrac@
ee.doe.gov. In the email, please indicate

your name, organization (if appropriate),
citizenship, and contact information.
Please note that foreign nationals
participating in the public meeting are
subject to advance security screening
procedures which require advance
notice prior to attendance at the public
meeting. If a foreign national wishes to
participate in the public meeting, please
inform DOE as soon as possible by
contacting Ms. Regina Washington at
(202) 586—1214 or by email:
Regina.Washington@ee.doe.gov so that
the necessary procedures can be
completed. Anyone attending the
meeting will be required to present a
government photo identification, such
as a passport, driver’s license, or
government identification. Due to the
required security screening upon entry,
individuals attending should arrive
early to allow for the extra time needed.

Due to the REAL ID Act implemented
by the Department of Homeland
Security (DHS) recent changes regarding
ID requirements for individuals wishing
to enter Federal buildings from specific
states and U.S. territories. Driver’s
licenses from the following states or
territory will not be accepted for
building entry and one of the alternate
forms of ID listed below will be
required.

DHS has determined that regular
driver’s licenses (and ID cards) from the
following jurisdictions are not
acceptable for entry into DOE facilities:
Alaska, Louisiana, New York, American
Samoa, Maine, Oklahoma, Arizona,
Massachusetts, Washington, and
Minnesota.

Acceptable alternate forms of Photo-
ID include: U.S. Passport or Passport
Card; an Enhanced Driver’s License or
Enhanced ID-Card issued by the states
of Minnesota, New York or Washington
(Enhanced licenses issued by these
states are clearly marked Enhanced or
Enhanced Driver’s License); a military
ID or other Federal government issued
Photo-ID card.

Docket: The docket is available for
review at www.regulations.gov,
including Federal Register notices,
public meeting attendee lists and
transcripts, comments, and other
supporting documents/materials. All
documents in the docket are listed in
the www.regulations.gov index.
However, not all documents listed in
the index may be publicly available,
such as information that is exempt from
public disclosure.

Issued in Washington, DC, on May 26,
2015.

Kathleen B. Hogan

Deputy Assistant Secretary for Energy
Efficiency, Energy Efficiency and Renewable
Energy.

[FR Doc. 2015-13101 Filed 5-29-15; 8:45 am]|
BILLING CODE 6450-01-P

DEPARTMENT OF ENERGY

10 CFR Part 430
[EERE—2011-BT-STD-0043]

Miscellaneous Refrigeration Products
Working Group: Notice of Open
Meetings and Webinar

AGENCY: Office of Energy Efficiency and
Renewable Energy, Department of
Energy.

ACTION: Notice of open meetings and
webinars.

SUMMARY: This document announces a
series of meetings of the Miscellaneous
Refrigeration Products Working Group
(MREF Working Group). The Federal
Advisory Committee Act requires that
agencies publish notice of an advisory
committee meeting in the Federal
Register.

DATES: See SUPPLEMENTARY INFORMATION
section for meeting dates.

ADDRESSES: Unless otherwise specified
in the SUPPLEMENTARY INFORMATION
section, the meetings will be held at
U.S. Department of Energy, Forrestal
Building, 1000 Independence Avenue
SW., Washington, DC 20585.
Individuals will also have the
opportunity to participate by webinar.
To register for the webinar and receive
call-in information, please register
https://attendee.gotowebinar.com/
register/6152385849392379138.

FOR FURTHER INFORMATION CONTACT: John
Cymbalsky, ASRAC Designated Federal
Officer, U.S. Department of Energy
(DOE), Office of Energy Efficiency and
Renewable Energy, 950 L’Enfant Plaza,
SW., Washington, DC 20024. Email:
asrac@ee.doe.gov.

SUPPLEMENTARY INFORMATION: The
meetings will be held:

e June 11-12, 2015;

e July 15-16, 2015;

e August 11-12, 2015; and

e August 18-19, 2015;

The first day of each meeting series
will take place from 9:00 a.m. to 5:00
p.-m. (EDT). The second day will take
place from 8:00 a.m. to 4:00 p.m. (EDT).

Members of the public are welcome to
observe the business of the meeting and,
if time allows, may make oral
statements during the specified period
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for public comment. To attend the
meeting and/or to make oral statements
regarding any of the items on the
agenda, email asrac@ee.doe.gov. In the
email, please indicate your name,
organization (if appropriate),
citizenship, and contact information.
Please note that foreign nationals
participating in the public meeting are
subject to advance security screening
procedures which require advance
notice prior to attendance at the public
meeting. If a foreign national wishes to
participate in the public meeting, please
inform DOE as soon as possible by
contacting Ms. Regina Washington at
(202) 586—1214 or by email:
Regina.Washington@ee.doe.gov so that
the necessary procedures can be
completed. Anyone attending the
meeting will be required to present a
government photo identification, such
as a passport, driver’s license, or
government identification. Due to the
required security screening upon entry,
individuals attending should arrive
early to allow for the extra time needed.

Due to the REAL ID Act implemented
by the Department of Homeland
Security (DHS) recent changes regarding
ID requirements for individuals wishing
to enter Federal buildings from specific
states and U.S. territories. Driver’s
licenses from the following states or
territory will not be accepted for
building entry and one of the alternate
forms of ID listed below will be
required.

DHS has determined that regular
driver’s licenses (and ID cards) from the
following jurisdictions are not
acceptable for entry into DOE facilities:
Alaska, American Samoa, Arizona,
Louisiana, Maine, Massachusetts,
Minnesota, New York, Oklahoma, and
Washington.

Acceptable alternate forms of Photo-
ID include: U.S. Passport or Passport
Card; an Enhanced Driver’s License or
Enhanced ID-Card issued by the states
of Minnesota, New York or Washington
(Enhanced licenses issued by these
states are clearly marked Enhanced or
Enhanced Driver’s License); a military
ID or other Federal government issued
Photo-ID card.

Docket: The docket is available for
review at www.regulations.gov,
including Federal Register notices,
public meeting attendee lists and
transcripts, comments, and other
supporting documents/materials. All
documents in the docket are listed in
the www.regulations.gov index.
However, not all documents listed in
the index may be publicly available,
such as information that is exempt from
public disclosure.

Issued in Washington, DC, on May 26,
2015.

Kathleen B. Hogan,

Deputy Assistant Secretary for Energy
Efficiency, Energy Efficiency and Renewable
Energy.

[FR Doc. 201513139 Filed 5-29-15; 8:45 am]
BILLING CODE 6450-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2015-0787; Directorate
Identifier 2015—-NE-10-AD]

RIN 2120-AA64
Airworthiness Directives; Pratt &
Whitney Division Turbofan Engines

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for all Pratt
& Whitney Division (PW) PW4164,
PW4168, PW4168A, PW4164C,
PW4164C/B, PW4164—1D, PW4168-1D,
PW4168A-1D, PW4170, PW4164C-1D,
PW4164C/B—1D, PW4050, PW4052,
PW4056, PW4060, PW4060A,
PW4060C, PW4062, PW4062A,
PW4152, PW4156, PW4156A, PW4158,
PW4160, PW4460, PW4462, and
PW4650 turbofan engines with a low-
pressure turbine (LPT) 4th stage inner
air seal (IAS), P/N 51N038, installed.
This proposed AD was prompted by the
discovery, during routine overhaul of
the LPT, of cracks in the barrel section
of the 4th stage IAS. This proposed AD
would require removal of the LPT 4th
stage IAS, P/N 51N038, according to a
prescribed schedule. We are proposing
this AD to prevent failure of the LPT 4th
stage IAS, which could lead to an
uncontained IAS release, damage to the
engine, and damage to the airplane.
DATES: We must receive comments on
this proposed AD by July 31, 2015.
ADDRESSES: You may send comments,
using the procedures found in 14 CFR
11.43 and 11.45, by any of the following
methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax: 202-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE.,
Washington, DC 20590.

e Hand Delivery: Deliver to Mail
address above between 9 a.m. and 5

p.m., Monday through Friday, except
Federal holidays.

For service information identified in
this proposed AD, contact Pratt &
Whitney Division, 400 Main St., East
Hartford, CT 06108; phone: (860) 565—
8770; fax: (860) 565—4503. You may
view this service information at the
FAA, Engine & Propeller Directorate, 12
New England Executive Park,
Burlington, MA. For information on the
availability of this material at the FAA,
call (781) 238-7125.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2015—
0787; or in person at the Docket
Management Facility between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Office
(phone: 800—-647-5527) is in the
ADDRESSES section. Comments will be
available in the AD docket shortly after
receipt.

FOR FURTHER INFORMATION CONTACT:
Katheryn Malatek, Aerospace Engineer,
Engine Certification Office, FAA, Engine
& Propeller Directorate, 12 New England
Executive Park, Burlington, MA 01803;
phone: 781-238-7747; fax: 781-238—
7199; email: katheryn.malatek@faa.gov.
SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposal. Send your comments to
an address listed under the ADDRESSES
section. Include “Docket No. FAA—
2015-0787; Directorate Identifier 2015—
NE-10-AD” at the beginning of your
comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD because of those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

We propose to adopt a new AD for all
PW PW4164, PW4168, PW4168A,
PW4164C, PW4164C/B, PW4164-1D,
PW4168-1D, PW4168A-1D, PW4170,
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PW4164C-1D, PW4164C/B-1D,
PW4050, PW4052, PW4056, PW4060,
PW4060A, PW4060C, PW4062,
PW4062A, PW4152, PW4156,
PW4156A, PW4158, PW4160, PW4460,
PW4462, and PW4650 turbofan engines
with an LPT 4th IAS, P/N 51N038,
installed. This proposed AD was
prompted by 9 occasions of discovering,
during routine overhaul of the LPT,
cracks in the barrel section of the 4th
stage IAS. This condition, if not
corrected, could result in uncontained
IAS release, damage to the engine, and
damage to the aircraft. This proposed
AD would require removal of the 4th
stage IAS, P/N 51N038, according to a
prescribed schedule. We are proposing
this AD to prevent failure of the LPT 4th
stage IAS, which could lead to an
uncontained IAS release, damage to the
engine, and damage to the airplane.

Related Service Information

We reviewed PW Alert Service
Bulletin (ASB) No. PW4G-100-A72—
254, dated December 12, 2014. The ASB
describes procedures and timetables for
removing the LPT 4th stage IAS. This
service information is reasonably
available; see ADDRESSES for ways to
access this service information.

FAA’s Determination

We are proposing this AD because we
evaluated all the relevant information
and determined the unsafe condition
described previously is likely to exist or
develop in other products of the same
type design.

Proposed AD Requirements

This proposed AD would require
removal of the LPT 4th stage IAS, P/N
51N038, according to a prescribed
schedule.

Differences Between This Proposed AD
and the Service Information

PW ASB No. PW4G-100-A72-254,
dated December 12, 2014, applies to
certain PW4000 engine models. This
proposed AD applies to the 7 engine
models listed in the ASB, plus 4
additional PW4000 engine models
certificated for use in the U.S. for which
the affected LPT 4th IAS, P/N 51N038,
is eligible for installation. These 11
engine models are listed in paragraph
(c)(1) of this AD.

We further expanded the applicability
to cover 16 additional engine models,
listed in paragraph (c)(2) of this AD,
which are prohibited from installing P/
N 51N038, if that part was ever installed
on any engine listed in paragraph (c)(1)
of this AD. The unsafe condition
described in paragraph (d) of this AD
could exist in the part if it was ever

operated in any engine listed in
paragraph (c)(1) of this AD.

Costs of Compliance

We estimate that this proposed AD
affects 72 engines installed on airplanes
of U.S. registry. We also estimate that 9
of the engines would require
replacement parts during shop visit, and
that for these engines the pro-rated
replacement parts cost would be
$23,805 per engine, and compliance
with this proposed AD would require
about 49 hours of labor per engine. The
average labor rate is $85 per hour. We
also estimate that 63 of the engines
would require replacement parts during
LPT overhaul, that the prorated
replacement parts cost for these 63
engines would be $43,545 per engine,
and that compliance with this proposed
AD for these 63 engines would require
0 additional hours of labor per engine
since the parts are already exposed
during LPT overhaul. Based on these
figures, we estimate the cost of this
proposed AD on U.S. operators to be
$2,995,065.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701:
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a “significant rule” under
the DOT Regulatory Policies and
Procedures (44 FR 11034, February 26,
1979),

(3) Will not affect intrastate aviation
in Alaska to the extent that it justifies
making a regulatory distinction, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]
m 2. The FAA amends § 39.13 by adding

the following new airworthiness
directive (AD):

Pratt & Whitney Division: Docket No. FAA—
2015-0787; Directorate Identifier 2015—
NE-10-AD.

(a) Comments Due Date

We must receive comments by July 31,
2015.

(b) Affected ADs

None.

(c) Applicability

This AD applies to:

(1) All Pratt & Whitney Division (PW)
PW4164, PW4168, PW4168A, PW4164C,
PW4164C/B, PW4164-1D, PW4168-1D,
PW4168A-1D, PW4170, PW4164C-1D, and
PW4164C/B-1D turbofan engines with a low-
pressure turbine (LPT) 4th stage inner air seal
(IAS), part number (P/N) 51N038, installed.

(2) All PW4050, PW4052, PW4056,
PW4060, PW4060A, PW4060C, PW4062,
PW4062A, PW4152, PW4156, PW4156A,
PW4158, PW4160, PW4460, PW4462, and
PW4650 turbofan engines with an LPT 4th
stage IAS, P/N 51N038, installed.

(d) Unsafe Condition

This AD was prompted by the discovery,
during routine overhaul of the LPT, of cracks
in the barrel section of the 4th stage IAS
which could, if not corrected, result in
uncontained IAS release, damage to the
engine, and damage to the aircraft. We are
issuing this AD to prevent failure of the LPT
4th stage IAS, which could lead to an
uncontained IAS release, damage to the
engine, and damage to the airplane.
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(e) Compliance

Comply with this AD within the
compliance times specified, unless already
done. For the engines listed in paragraph
(c)(1) of this AD:

(1) At each LPT overhaul after the effective
date of this AD remove from service the LPT
4th stage IAS, P/N 51N038.

(2) At each engine shop visit after the
effective date of this AD, remove from service
the LPT 4th stage IAS, P/N 51N038, if it has
more than 10,900 cycles since new.

(f) Installation prohibition

(1) Do not install any LPT 4th stage IAS,
P/N 51N038, with more than 0 flight cycles
on any engine listed in paragraph (c)(1) of
this AD.

(2) Do not install on any engine listed in
paragraphs (c)(2) of this AD, any LPT 4th
stage IAS, P/N 51N038, which was
previously installed on any engine listed in
paragraph (c)(1) of this AD.

(g) Definitions

For the purposes of this AD:

(1) An LPT overhaul is defined as
maintenance which involves disassembly of
the LPT rotor module.

(2) An “‘engine shop visit” is the induction
of an engine into the shop for maintenance
involving the separation of pairs of major
mating engine flanges (lettered flanges). The
separation of engine flanges solely for the
purpose of transportation without subsequent
engine maintenance does not constitute an
engine shop visit.

(h) Alternative Methods of Compliance
(AMOCs)

The Manager, Engine Certification Office,
FAA, may approve AMOCs for this AD. Use
the procedures found in 14 CFR 39.19 to
make your request. You may email your
request to: ANE-AD-AMOC®@faa.gov.

(i) Related Information

(1) For more information about this AD,
contact Katheryn Malatek, Aerospace
Engineer, Engine Certification Office, FAA,
Engine & Propeller Directorate, 12 New
England Executive Park, Burlington, MA
01803; phone: 781-238-7747; fax: 781-238-
7199; email: katheryn.malatek@faa.gov.

(2) PW Alert Service Bulletin No. PW4G—
100—-A72-254, dated December 12, 2014, can
be obtained from PW using the contact
information in paragraph (i)(3) of this AD.

(3) For service information identified in
this AD, contact Pratt & Whitney Division,
400 Main St., East Hartford, CT 06108;
phone: (860) 565-8770; fax: (860) 565—4503.

(4) You may view this service information
at the FAA, Engine & Propeller Directorate,
12 New England Executive Park, Burlington,
MA. For information on the availability of
this material at the FAA, call (781) 238-7125.

Issued in Burlington, Massachusetts, on
May 13, 2015.

Colleen M. D’Alessandro,

Assistant Directorate Manager, Engine &
Propeller Directorate, Aircraft Certification
Service.

[FR Doc. 2015-12663 Filed 5-29—15; 8:45 am]
BILLING CODE 4910-13-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R07-OAR-2015-0223; FRL-9928-53—
Region 7]

Approval and Promulgation of Air
Quality Implementation Plans;
Missouri; 2013 Missouri State
Implementation Plan for the 2008 Lead
Standard

AGENCY: Environmental Protection
Agency.
ACTION: Proposed rule.

SUMMARY: The Environmental Protection
Agency (EPA) proposes to grant full
approval of Missouri’s attainment
demonstration State Implementation
Plan (SIP) for the 2008 lead National
Ambient Air Quality Standard (NAAQS)
nonattainment of the Viburnum Trend
area in portions of Iron, Dent and
Reynolds Counties, Missouri, submitted
on April 18, 2013. EPA believes that the
SIP submitted by the State satisfies the
applicable requirements of the Clean Air
Act (CAA) identified in EPA’s Final
Rule published on October 15, 2008,
and will bring the area into attainment
of the 0.15 microgram per cubic meter
(ug/m3) lead NAAQS in the Viburnum
Trend, Missouri area.

In this action, EPA also proposes
approval of a revision to the Missouri
SIP to incorporate an amendment to an
existing Missouri statute to restrict lead
emissions from specific sources. The
amendment revises certain throughput
and emissions limits applicable to the
Doe Run Buick Resource Recycling
Facility (BRRF) in the Viburnum Trend
lead nonattainment area. Approval of
this rule will ensure consistency
between the state and Federally-
approved rules, and ensure Federal
enforceability of the revised state rule.
This revision was submitted to EPA on
October 30, 2009.

DATES: Comments must be received on
or before July 1, 2015

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R07—
OAR-2015-0223, by one of the
following methods:

1. www.regulations.gov: Follow the
on-line instructions for submitting
comments.

2. Email: doolan.stephanie@epa.gov.

3. Mail, Hand Delivery or Courier:
Stephanie Doolan, Environmental
Protection Agency, Air Planning and
Development Branch, 11201 Renner
Boulevard, Lenexa, Kansas 66219.

Instructions: Direct your comments to
Docket ID No. EPA-R07-OAR-2015—
0223. EPA’s policy is that all comments

received will be included in the public
docket without change and may be
made available online at
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through www.regulations.gov
or email. The www.regulations.gov Web
site is an “‘anonymous access’ system,
which means EPA will not know your
identity or contact information unless
you provide it in the body of your
comment. If you send an email
comment directly to EPA without going
through www.regulations.gov, your
email address will be automatically
captured and included as part of the
comment that is placed in the public
docket and made available on the
Internet. If you submit an electronic
comment, EPA recommends that you
include your name and other contact
information in the body of your
comment and with any disk or CD-ROM
you submit. If EPA cannot read your
comment due to technical difficulties
and cannot contact you for clarification,
EPA may not be able to consider your
comment. Electronic files should avoid
the use of special characters, any form
of encryption, and be free of any defects
or viruses.

Docket. All documents in the
electronic docket are listed in the
www.regulations.gov index. Although
listed in the index, some information is
not publicly available, e.g., CBI or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
will be publicly available only in hard
copy. Publicly available docket
materials are available either
electronically in www.regulations.gov or
in hard copy at the EPA, Air Planning
and Development Branch, 11201 Renner
Boulevard, Lenexa, Kansas. EPA
requests that you contact the person
listed in the FOR FURTHER INFORMATION
CONTACT section to schedule your
inspection. The interested persons
wanting to examine these documents
should make an appointment with the
office at least 24 hours in advance.

FOR FURTHER INFORMATION CONTACT:
Stephanie Doolan at (913) 551-7719, or
by email at doolan.stephanie@epa.gov.
SUPPLEMENTARY INFORMATION:
Throughout this document “we,” “us,”
or “our” refer to EPA.

Table of Contents
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II. Have the requirements for the approval of
a SIP revision been met?
III. What action is EPA taking?
IV. Background
V. Technical Review of the Attainment
Demonstration SIP Related to the 2008
Lead NAAQS
A. Facility Description
1. BRRF Process Description
2. Mines/Mills Process Description
B. Model Selection, Meteorological and
Emissions Inventory Input Data
C. Modeling Results
1. Base Case Analysis
2. Future Case Analysis
D. Control Strategy
E. Reasonably Available Control Measures
(RACM) Including Reasonably Available
Control Technology (RACT) and
Reasonable Further Progress (RFP)
F. Attainment Demonstration
G. New Source Review (NSR)
H. Contingency Measures
I. Enforceability
VI. Review of Revision to Missouri Rule
Restricting Lead Emissions From
Specific Lead Smelter-Refinery
Installations
A. Background
B. Analysis of Production and Emissions
Limits
C. Work Practice Manual (WPM)
D. Reporting and Record Keeping
E. Test Methods
VII. Proposed Action

I. What is being addressed in this
document?

In this document, EPA is addressing
Missouri’s attainment demonstration
SIP for the 2008 lead NAAQS
nonattainment in the Viburnum Trend
Missouri area. The applicable standard
addressed in this action is the lead
NAAQS promulgated by EPA in 2008.
EPA believes that the SIP submitted by
the state satisfies the applicable
requirements of the CAA identified in
EPA’s Final Rule (73 FR 66964, October
15, 2008), and will bring the area into
attainment of the 0.15 microgram per
cubic meter (ug/m3) lead NAAQS in the
Viburnum Trend lead nonattainment
area.

In this action, EPA is also addressing
a revision to the Missouri SIP to
approve portions of a revision to the
State of Missouri Code of State
Regulations (CSR) 10-6.120,
“Restriction of Emissions of Lead from
Specific Lead Smelter-Refinery
Installations”. This revision pertains to
throughput limits applicable to the
BRRF, which is the primary source of
lead emissions in the Viburnum Trend
nonattainment area. Pursuant to a
withdrawal request from Missouri,® EPA

1See email from Wendy Vit, Air Quality Planning
Section Chief for the Missouri Department of
Natural Resources, to Michael Jay, Chief of
Atmospheric Programs Section, Air Planning and
Development Branch of EPA Region 7, dated March
4, 2015, available in the Docket.

is taking action on specific portions
Missouri rule 10 CSR 6.120. Missouri
rule 10 CSR 6.120, as it pertains to the
Buick Resources Recycling Facility, was
previously approved in the Missouri
SIP. See 69 FR 51953. The Viburnum
Trend SIP addressed in this proposed
action relies upon portions of the
revision to 10 CSR 6.120.

II. Have the requirements for the
approval of a SIP revision been met?

The state submission has met the
public notice requirements for SIP
submissions in accordance with 40 CFR
51.102. The submission also satisfied
the completeness criteria of 40 CFR part
51, appendix V. In addition, the revision
meets the substantive SIP requirements
of the CAA, including section 110 and
implementing regulations.

ITII. What action is EPA taking?

EPA is proposing to grant full
approval of Missouri’s attainment
demonstration SIP for the 2008 lead
NAAQS. We are also proposing to
approve portions of a revision to
Missouri rule 10 CSR 6.120, ‘“Restriction
of Emissions of Lead from Specific Lead
Smelter-Refinery Installations”. EPA is
proposing this action in order to solicit
comments. Final rulemaking will occur
after consideration of any comments
received.

IV. Background

EPA established the NAAQS for lead
on October 5, 1978 (43 FR 46246). The
1978 NAAQS for lead is set at a level
of 1.5 micrograms per cubic meter (ug/
m?3) of air, averaged over a calendar
quarter. The Viburnum Trend area is
designated as attainment for the 1978
lead NAAQS.

On October 15, 2008, EPA established
a new lead NAAQS of 0.15 ug/m3 in air,
measured as a rolling three-month
average. (73 FR 66964). On November
22, 2010, the Buick/Viburnum Trend
area was designated as nonattainment
for the 2008 lead NAAQS. (75 FR
71033).2 Under sections 191(a) and
192(a) of the CAA, Missouri is required
to submit to EPA an attainment
demonstration SIP revision for lead and
to demonstrate the nonattainment area
will reach attainment of the 2008 lead
NAAQS no later than five years from the
date of the nonattainment area
designation.

Missouri rule 10 CSR 10-6.120
”Restriction of Emissions of Lead from
Specific Lead Smelter—Refinery
Installations” establishes lead stack

2EPA also designated city of Herculaneum,
Missouri, as nonattainment for the 2008 lead
NAAQS. 75 FR 71033. This nonattainment area has
been addressed in a separate action. 79 FR 62574.

emissions limits and testing and
recordkeeping requirements at specific
lead smelters including the
Herculaneum facility 3 in Herculaneum,
Missouri, and BRRF in Boss, Missouri.
The Buick/Viburnum Trend lead
NAAQS attainment SIP relies upon the
requirements imposed by Missouri rule
10 CSR 10-6.120, with the exception of
those requirements withdrawn by
Missouri. In addition, the approval of
the production limits for BRRF relies
upon the modeling demonstration
proposed in the Viburnum Trend area
lead NAAQS attainment SIP, therefore,
approval of the two SIP revisions are
proposed concurrently herein.

V. Technical Review of the Attainment
Demonstration SIP Related to the 2008
Lead NAAQS

A. Facility Description

1. BRRF Process Description

There are four lead-emitting sources
contributing to the Buick/Viburnum
Trend lead nonattainment area: BRRF;
the Buick Mine and Mill; the Casteel
Mine; and K & D Crushing. BRRF
operates as a secondary smelter of lead,
lead-containing materials including
spent lead acid batteries, lead bullets
and shot, lead-containing glass from
cathode ray tubes, and lead-based paint
chips from lead abatement projects. The
Buick Mine and Mill, located to the
south of BRRF, conducts subsurface
mining and ore processing. The Casteel
Mine, located to the north of BRRF, also
conducts subsurface mining. K & D
Crushing, also located to the north of
BRRF, conducts ore crushing at the
surface of the Casteel Mine. Crushed
and concentrated lead-containing ore
was formerly processed at the
Herculaneum primary lead smelter, but
since that facility ceased primary lead
smelting in December 2013, the ore gets
shipped out of the U.S. for overseas
processing.

As stated above, BRRF is located in
the Buick/Viburnum Trend
nonattainment area. BRRF’s production
limit is limited to 175,000 tons of total
lead production each year pursuant to
Missouri Rule 10 CSR 6.120(3)(B)2. The
majority of the lead recycled by BRRF
is from spent automotive and industrial
batteries.

Lead-bearing items, primarily post-
consumer lead-acid batteries, arrive at

3 The former Herculaneum primary lead smelter
ceased lead smelting operations on December 31,
2013, pursuant to the terms of the Consent Decree
applicable to the Herculaneum facility entered into
by Doe Run, Missouri, and EPA in the United States
District Court in the Eastern District of Missouri,
Case No. 4:10-cv-01895-JCH (2011 Consent
Decree) on December 21, 2011.
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the facility by truck. Spent batteries are
stored in a battery bunker until
processed in a shredder. Battery acid
(weak sulfuric acid) is drained during
shredding, collected in storage tanks
and neutralized using calcium
hydroxide. The shredded batteries are
placed in a vibrating feeder in route to
a conveyor belt to the hammer mill. The
hammer mill pounds the material into
smaller pieces.

Batteries contain metal grids, lead
posts, plastic casing and other
components, separators and lead sulfate
paste. The paste is removed by washing
through a set of screens for further
processing. The batteries further
undergo a separation process under
which lead and metal parts are
separated from the plastic and other
debris. The lead and metal parts are
primarily fed to the reverberatory
furnace, but also may be fed to the blast
furnace. The plastic and other debris are
skimmed off and sent to recycling
facilities.

The lead sulfate paste is passed
through a filter press and neutralized
with hydrated lime to form calcium
sulfate, then heated at extremely high
temperatures in the reverberatory
furnace to produce soft antimonial lead
bullion and reverberatory slag. Sulfur
emissions from the reverberatory
furnace are controlled by a dry, flue gas
desulfurization scrubber that introduces
lime and water to the reverberatory flue
gas in a reaction and forms gypsum,
which is removed from the gas stream
by a polishing baghouse. The
reverberatory slag is fed to the blast
furnace to recover the antimonial lead.
The Missouri SIP submittal contains a
process flow diagram that details the
emission point sources throughout the
process that were included in the
modeling.

2. Mines/Mills Process Description

Modeling analysis conducted by
Missouri determined that the Buick
Mine and Mill, the Casteel Mine, and
the K & D Crushing operations
contribute significantly to the monitored
violation of the 2008 Lead NAAQS at
the air monitor. There are other mining
and milling operations in the Viburnum
Trend area, but these operations were
not found to contribute significantly to
the Lead NAAQS violation. Emissions
from the Doe Run mining and milling
operations are primarily in the form of
fugitives from the processing of lead
containing rock until it becomes a wet
concentrate that is shipped to other
customers. The process is described in
greater detail as follows.

Mining begins with the subsurface
drilling and blasting of dolomite rock

which contains varying amounts of lead
sulfide, zinc sulfide, and copper-iron
sulfide minerals. At the Casteel mine,
the ore is hauled to the skip pocket “as
blasted,” with no underground
crushing. At the surface, the coarse ore
is crushed by K & D Crushing, a
contractor to Doe Run, into smaller
pieces. The crushed ore is hauled to
other Doe Run facilities, most frequently
to the Buick Mine and Mill.

At the Buick Mine and Mill, ore is
hauled from the active mining faces to
a central crusher where it is crushed
down to approximately eight inch
pieces. The ore is hoisted to the surface
then conveyed to further on-site
crushing and screening operations. After
being crushed aboveground to less than
5/8-inch in size, the ore subjected to wet
milling, and grinding with rods and ball
mills until a coarse powder in a wet
slurry is produced. The wet slurry
further undergoes wet cyclone and
floatation separation into lead sulfide,
zinc sulfide and copper sulfide
components.

The concentrated sulfides further
undergo dewatering to produce a
concentrate that formerly was shipped
to the Herculaneum primary lead
smelter. As stated above, the
Herculaneum facility ceased operations
smelting operations in December 2013;
thus, the concentrate is shipped
overseas to primary lead smelting
operations or to other customers.

B. Model Selection, Meteorological and
Emissions Inventory Input Data

Missouri conducted air dispersion
modeling to evaluate the effectiveness of
the proposed control strategy. The
model, AERMOD, was utilized and is
EPA’s preferred model for
demonstrating attainment of the lead
NAAQS. AERMOD estimates the
combined ambient impact of sources by
simulating Gaussian dispersion of
emissions plumes. Emission rates, wind
speed and direction, atmospheric
mixing heights, terrain, plume rise from
stack emissions, initial dispersion
characteristics of fugitive sources,
particle size and density are all factors
considered by the model when
estimating ambient impacts. Missouri
performed two dispersion modeling
analyses for the 2008 lead NAAQS for
the Viburnum Trend nonattainment
area. One was an analysis of current
conditions to ensure the model is
performing adequately (base case). The
second analysis examined the
effectiveness of proposed emission
controls (future case). The results of
these analyses will be discussed in more
detail in section V.C. of this document.

Missouri used the meteorological data
from the meteorological monitoring
station approximately 0.8 miles south of
BRRF, co-located with the Buick South
non-ambient lead air quality monitor.
EPA’s preference is for the use of five
years of meteorological data to input the
model (40 CFR part 51, appendix W,
section 8.3.1.2); however, a minimum of
one year of representative
meteorological data are required. A
detailed analysis of the meteorological
data collected on-site concluded that
only one consecutive year, from August
2009 to July 2010, met the data quality
requirements; thus, these surface level
data were used to input the model.
Wind speed and direction data from the
on-site meteorological station were used
to input the model, and surface
temperature, humidity, and other
information from the Farmington,
Missouri, National Weather Service
observation site were added to the BRRF
wind observations. Finally, upper air
data from the station at National
Weather Service site in Springfield,
Missouri, were used to input the model
for the parameters including vertical
temperature, moisture and wind
characteristics of the atmosphere. This
data set provided confidence that the
controls selected for the attainment
demonstration will be effective over a
large variety of meteorological
conditions. The meteorological data
were run through AERMOD’s pre-
processors to make the data usable by
the model.

As required by section 172(c)(3) of the
CAA, arevised emission inventory was
developed for this nonattainment area.
Hourly emissions data from January
2009 to October 2010 from BRRF and
the Buick Mine and Mill were used to
model the base case. Beginning in late
2010, construction of emission control
projects to control fugitive lead dust and
sulfur dioxide (SO,) impacted the base
case emissions and ambient air
monitoring data, making them no longer
representative of pre-control conditions.
Emissions represented in the model are
from release points, stack emissions
validated by stack test data, and fugitive
emissions calculated using field
measurements wherever possible or
estimated based on EPA’s AP—42
guidelines.*

The 2011 lead emission totals for
Viburnum Trend nonattainment area are
listed in Table 1 below. As discussed
above, the emissions from the other
mine and mill operations in the
Viburnum Trend area were not found to

4 AP-42, Compilation of Air Pollutant Emission
Factors, Fifth Edition, http://www.epa.gov/ttnchie1/
ap42/.
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significantly impact the lead
concentrations reported at the violating

ambient air monitor and therefore are
not listed.

2011
. . Emissions 2
Facility name Site name tons per year
(toy)
BUICK SMEIET ..o 16.87
Buick Mine and Mill ...........coooimiiiiie e 1.07
Casteel MINE .....oeeeiee et 0.2
Casteel MINE ......ooiiiiiiiee e 0.2
TOtAl EMISSIONS ..ottt e ettt ee e e e e seies | eeeeeeeeseetseeeeeeseaaiasseeeeeeeeaasassseeeeeasaassaeeeeaesaansssaeeeeseasnnsseseeeesaanssnnenees 18.34

aEmissions reported to the Missouri Emissions Inventory System (MoEIS) database which are reported to EPA’s National Emissions Inventory
(NEI) database, version 1, released September 30, 2013, found at http://www.epa.gov/tinchie1/net/201 1inventory.htmi.

In accordance with 40 CFR part 51,
appendix W, background concentrations
must be considered when determining
NAAQS compliance. Background
concentrations are intended to include
impacts attributable to natural sources,
nearby sources (excluding the dominant
source(s)), and unidentified sources.
The calculated background
concentration includes all sources of
lead not already included in the model
run script. The background
concentration includes distant sources
of lead, which may have originally
derived from the mining and milling
and smelting operations, or naturally
occurring lead in soils that has become
re-entrained in the atmosphere.

In general, the background value is
calculated by averaging the monitored
concentrations at monitor sites outside
the area of immediate dominant source
impact and on days when the
predominant wind direction was not
blowing from the dominant source to
the monitors. Missouri began with all
monitored days and identified days
with no measured one-hour average
wind direction from the smelter. Each
monitor was examined in conjunction
with an acceptable wind fan and the
concentrations are averaged on days
with no predominant winds from the
dominant sources. The monitor site
chosen for the background
determination is the Oates monitor
located 4.9 miles south of BRRF. The
days selected for the calculation match
the model study period.

EPA conducted an independent
analysis of the data from the Oates
monitor and corresponding wind
direction to verify the background
concentration calculated by Missouri.
Based on its independent analysis, EPA
agrees that the calculated value
represents a conservative estimate of
background during the study period.
Additional information can be found in
the Missouri SIP, Section 4.3.

C. Modeling Results

1. Base Case Analysis

As discussed above, Missouri used
the AERMOD dispersion model to run
two analyses, the base case and the
future case. The base case evaluated a
reasonable estimate of maximum
potential emissions to account for
contributing sources based on normal
facility operations. The base case model
analysis used monitoring, emissions and
meteorological data from August 2009
through July 2010.

Results from the base case modeling
were compared with actual monitoring
data from the same time period to
examine the reliability of the model.
The statistical analysis was conducted
using the coefficient of correlation, or
R2. The correlation between modeling
outputs under the base case and
monitoring data was 0.8551 or greater,
with 1.0 indicating 1:1 correlation,
confirms the accuracy and reliability of
the model’s inputs and results. EPA
agrees with Missouri’s determination
that the model is sufficiently reliable to
predict that the control measures
modeled in the attainment
demonstration (see paragraph 5.C.2
Future Case Analysis below) will result
in monitored values below the 2008
Lead NAAQS.

2. Future Case Analysis

The future case analysis evaluated the
control strategies of the 2013 SIP
revision pursuant to the existing
Federally enforceable requirements that
are applicable to the facility as well as
the enforceable 2013 Consent Judgment
between Missouri, BRRF and Doe Run.
See appendix M, Missouri SIP. The
future case dispersion modeling is the
attainment demonstration used to verify
that the proposed control strategies will
bring the Buick/Viburnum Trend lead
nonattainment area into compliance
with the 2008 lead NAAQS.

The differences between the base and
future case emissions rates are based on

the changes to the operations resulting
from implementation of the control
measures required by the 2013 Consent
Judgment. The control measures are
discussed in paragraph V.D, Control
Strategy, below.

Many of the emissions reduction
projects that are necessary to meet the
2008 Lead NAAQS were also required to
be implemented by January 6, 2014, for
compliance with the National Emissions
Standard for Hazardous Air Pollutants
(NESHAP) for Secondary Lead Smelting
(77 FR 556, January 5, 2012). The
Secondary Lead NESHAP, applicable to
BRRF, requires, among other things,
total enclosure and ventilation of lead
processing and handling buildings to a
negative pressure requirement of 0.02
millimeters of mercury (mm Hg) and
housekeeping procedures to reduce
fugitive lead-containing dust.

The secondary lead NESHAP, as fully
implemented, is expected to result in a
building capture efficiency of
approximately 95 percent. EPA has
allowed facilities to assume, on a site-
specific basis, a building fugitive
capture efficiency of greater than 95
percent upon demonstration that control
measures exceed the requirements of the
secondary lead NESHAP. In the case of
BRRF, upon careful consideration of
site-specific control measures, including
the use of local exhaust ventilation
devices (LEVs) and a demonstrated
negative pressure in buildings
exceeding 0.02 mm Hg, EPA agreed with
Missouri that a building fugitives
capture efficiency of 98 percent was
appropriate to use in the modeling. This
assumed 98 percent building capture
efficiency impacts the modeled
emissions rates as well as the estimated
emissions reductions described in
paragraph V.D, Control Strategy, below.
A more detailed discussion of the
building fugitives capture efficiency
discussion may be found in section 6.2
of Missouri’s SIP revision.

The emissions rate reductions are
expected to result in a monitored three-
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month rolling average of 0.128 pug/m3
lead or less at the nearest ambient
monitoring location. When added to the
background concentration of 0.20 pg/
m3, the predicted maximum three-
month rolling average lead
concentration is 0.148 ug/ms3. By
comparison, the 2008 Lead NAAQS is
0.150 pug/m3. Therefore, Missouri’s
modeling demonstrates attainment of
the standard.

EPA conducted an independent
analysis to verify the predictions of
Missouri’s modeling. EPA agrees with
the modeling conducted by Missouri for
its future case analysis.

D. Control Strategy

In order to bring the Viburnum Trend
Area into attainment of the 2008 Lead
NAAQS, Missouri developed and
modeled a control strategy for point
source (e.g., stack) and fugitive
emissions from the four significant
sources of lead in the nonattainment
area. Section 5.1 of the Missouri SIP
revision details the control measures
and the estimated emissions reductions.

Missouri, Doe Run and BRRF
developed a Consent Judgment, found
in the Missouri attainment
demonstration SIP, appendix M, as a
means to establish enforceable emission
limits, controls, operating parameters,
and contingency measures to reduce
lead emissions from point, area, and
fugitive lead dust sources in support of
achieving attainment of the 2008 lead
NAAQS as soon as practicable. The
2013 Consent Judgment was submitted
as part of Missouri’s SIP for the 2008
lead NAAQS.

A brief description of the BRRF
control measures and anticipated
emissions reductions is as follows.

a. By February 4, 2013, install a
baghouse at the south refinery; this
project is expected to reduce emissions
by 98 percent.

b. By February 4, 2013, relocate a
baghouse from the sweat furnace to the
blast furnace storage feed building; this
project is expected to reduce emissions
by 80 percent by totally enclosing the
blast furnace feed material storage and
handling, while emissions from the
main stack will experience a slight
increase from the relocation.

c. By February 4, 2013, remove the
rotary melter at the north refinery and
connection of its baghouse to the north
refinery process ducts; this represents
an estimated 95 percent reduction in
emissions from the previous process
configuration.

d. By February 4, 2013, install a truck
tire wash system for outbound traffic;
washing trucks is anticipated to reduce
fugitive emissions by 95 percent.

e. By February 4, 2013, install a pulse-
jet baghouse to improve reverberatory
furnace process ventilation; this project
is expected to reduce reverberatory
stack emissions by 45 percent and
fugitives by 98 percent.

f. By February 4, 2013, install a dry
lime SO, scrubber to further process
gases as they exit the pulse-jet baghouse;
this measure is intended to control SO,
but will also reduce lead-containing
particulates.

g. By January 6, 2014, enclose the
refinery, blast furnace, reverberatory
furnace and dross plant buildings and
install a baghouse to achieve the
negative pressure requirement of the
Secondary Lead Smelting MACT (40
CFR 63, subpart X); the estimated
reduction in overall emissions from
these enclosures is expected to by 98
percent.

h. By December 31, 2013, install a 40-
foot extension on the breaking
separation and neutralization scrubber
stack; the elevated stack height provides
no net emissions decrease, but rather,
greater dispersion of lead emissions that
decreases the impact upon receptors
within the nonattainment area.

i. By December 31, 2013, construct a
30,000 square foot building extension to
the existing blast feed storage building
enclosure; the estimated emissions
reduction is included in item a. above.

j- By October 31, 2014, install
“batwing” style ventilation covers to
improve LEV capture efficiencies on
refinery kettles; these covers contribute
to the 98 percent emissions reduction in
item g. above.

k. By December 31, 2013, install quick
closing powered doors at the north
refinery warehouse, south refinery
warehouse, and the entrance to the
reverberatory feed storage building; this
measure also contributes to the 98
percent reduction in fugitives estimated
for item g. above.

These projects have all been
completed.

In addition to the control strategies
required by the 2013 Consent Judgment,
BRRF developed a baghouse Standard
Operating Procedure (SOP) and a Work
Practice Manual (WPM) to minimize
lead emissions from operation and
maintenance of all baghouses and to
minimize fugitive dust emissions,
respectively. The baghouse SOP is
required by the Secondary Lead
NESHAP and the WPM is required by
both the Secondary Lead NESHAP and
the Missouri rule 10 CSR 10-6.120. On
December 18, 2012, (see appendix J of
Missouri’s SIP revision) Missouri
approved these documents. Although
the baghouse SOP and WPM were
prepared for compliance with the

Secondary Lead NESHAP, and Missouri
rule 10 CSR 10-6.120, the activities
required therein support the attainment
of the 2008 Lead NAAQS as well.

The following is a list of the control
measures required by Missouri’s 2013
Consent Judgment for the Buick Mine
and Mill, and the Casteel Mine. These
control measures were implemented by
Doe Run on or before June 1, 2013.

a. Modify Buick Mine updraft vents 1,
2, 3 and 6 to achieve a vertical release,
defined as 45 degrees from horizontal or
greater; this measure improves the
dispersion of lead-containing
particulates.

b. Preclude public access at the
Casteel Mine at a minimum distance
provided for in the 2013 Consent
Judgment.

c. Preclude public access at Buick
Mine updraft vents 1, 2, 3 and 6 at a
minimum distance prescribed by the
Consent Judgment.

d. Preclude access to the Buick Mine
and Mill at a minimum distance
prescribed by the 2013 Consent
Judgment.

The 2011 Consent Decree between
EPA, Missouri and Doe Run also
requires enclosure of existing lead-
containing material storage areas,
interior lead concentrate conveyors,
lead filtering system and associated
equipment, lead concentrate storage
stockpile, and the truck loading area
and scale at the Buick Mine and Mill.
This project was completed on or before
September 1, 2013.

Based on EPA’s analysis of the
attainment modeling and its outcomes,
EPA believes that Missouri’s control
strategy implemented pursuant to the
2013 Consent Judgment will bring the
Viburnum Trend area into attainment of
the 2008 Lead NAAQS.

E. Reasonably Available Control
Measures (RACM) Including Reasonably
Available Control Technology (RACT)
and Reasonable Further Progress (RFP)

Section 172(c)(1) of the CAA requires
nonattainment areas to implement all
RACM, including emissions reductions
through the adoption of Reasonably
Available Control Technologies (RACT),
as expeditiously as practicable. EPA
interprets this as requiring all
nonattainment areas to consider all
available controls and to implement all
measures that are determined to be
reasonably available, except that
measures which will not assist the area
to more expeditiously attain the
standard are not required to be
implemented.5 In March 2012, EPA

5See 58 FR 67751, December 22 1993, for a
discussion of this interpretation as it relates to lead.
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issued guidance titled, “Implementation
of Reasonably Available Control
Measures (RACM) for Controlling Lead
Emissions” (RACM Guidance).®

Section 172(c)(2) of the CAA requires
areas designated as nonattainment for
criteria pollutants to include a
demonstration of Reasonable Further
Progress (RFP) in attainment
demonstrations. Section 171(1) of the
CAA defines RFP as annual incremental
reductions in emissions of the relevant
air pollutants as required by part D, or
emission reductions that may
reasonably be required by EPA to ensure
attainment of the applicable NAAQS by
the applicable date. Part D does not
include specific RFP requirements for
lead.

Missouri performed a RACM analysis
in compliance with the RACM
Guidance. As stated in the final lead
NAAQS rule, RFP is satisfied by the
strict adherence to a compliance
schedule which is expected to
periodically yield significant emission
reductions. Missouri has determined
that existing controls and practices,
combined with additional controls and
practices required by the 2013 Consent
Judgment, constitute RACM. The
control measures have been modeled
and demonstrated to achieve the lead
NAAQS and also comply with RACM
and RFP.

In accordance with the Consent
Judgment, all of the control measures for
BRRF and the mines and mills have
been installed to date. The secondary
lead NESHAP requires BRRF to comply
with control measures and work
practices on or before January 6, 2014.
Further, Missouri rule 10 CSR 10-6.120
requires BRRF to implement the WPM
and places production limits on the
facility. Collectively, these control
measures and practices exceed the
requirements of EPA’s RACT Guidance.

RFP is addressed by the control
strategy occurring in a timeframe
consistent with the CAA and the 2013
Consent Judgment. Upon
implementation of the control strategy
and practices described above, ambient
air quality concentrations are expected
to drop at or below attainment levels
immediately after implementation of the
control strategy. Air monitoring data
indicate that all of the nonattainment
area’s ambient air quality monitors
reported lead (Pb) concentrations below
the 2008 lead NAAQS for the three-
month rolling average for February
through May 2014. See http://
www.dnr.mo.gov/env/apcp/docs/
leadmonitordata.pdf. For the rolling

6 http://www.epa.gov/oar/lead/pdfs/
2012ImplementationGuide.pdf.

calendar quarter of April through June
2014, and May through July, the Buick
North monitor violated the NAAQS due
to a power outage on June 22, 2014, that
impacted air pollution control
equipment. This violation did not
trigger contingency measures because
the 2013 Consent Judgment does not
require the facility to begin monitoring
attainment of the lead NAAQS until the
rolling calendar quarter following
installation of all control measures,
which is November 2014 through
January 2015. For the rolling calendar
quarters starting in July through
December 2014, the facility is attaining
the lead NAAQS.

EPA proposes to approve Missouri’s
SIP as meeting sections 172(c)(1) and
(c)(2) of the CAA.

F. Attainment Demonstration

CAA section 172 requires a state to
submit a plan for each of its
nonattainment areas that demonstrates
attainment of the applicable ambient air
quality standard as expeditiously as
practicable, but no later than the
specified attainment date. This
demonstration should consist of four
parts: (1) Technical analyses that locate,
identify, and quantify sources of
emissions that are contributing to
violations of the lead NAAQS; (2)
analyses of future year emissions
reductions and air quality improvement
resulting from already-adopted national,
state, and local programs and from
potential new state and local measures
to meet the RACT, RACM, and RFP
requirements in the area; (3) adopted
emissions reduction measures with
schedules for implementation and (4)
contingency measures required under
section 172(c)(9) of the CAA.

The requirements for the first two
parts are described in the sections on
emissions inventories and RACM/
RACT, above and in the sections on air
quality modeling and the attainment
demonstration that follows immediately
below. Requirements for the third and
fourth parts are described in the
sections on the control strategy and the
contingency measures, respectively.

As stated in section V.C.2. above, the
future case dispersion modeling is the
attainment demonstration used to verify
that the proposed control strategies will
bring the area into attainment. In order
to determine whether the planned
emission reduction strategies will result
in attainment of the NAAQS, the
modeled maximum lead air
concentration (based on a rolling three-
month average) is added to the
calculated background lead
concentration of 0.020 pug/m3, the
predicted maximum three-month rolling

average lead concentration is 0.148 pg/
m3. By comparison, the 2008 Lead
NAAQS is 0.150 pg/m3. Therefore,
Missouri’s modeling demonstrates
attainment of the standard.

G. New Source Review (NSR)

Within the CAA, part D of title I
requires SIP submittals to include a
permit program for the construction and
operation of new and modified major
stationary sources. The current
definition of nonattainment areas in
Missouri, which for lead includes the
Viburnum Trend area, is provided in
Missouri rule 10 CSR 10-6.020. For
installations in a nonattainment area,
Missouri rule 10 CSR 10-6.060 requires
a permit for construction of, or major
modification to, an installation with
potential to annually emit one hundred
(100) tons or more of a nonattainment
pollutant, or a permit for a modification
at a major source with potential to
annually emit one thousand two
hundred (1,200) pounds of lead. Both
rules have previously been approved by
EPA as part of the SIP, as meeting the
requirements of section 173 of the CAA,
and EPA implementing rules at 40 CFR
51.165. (78 FR 19602; 78 FR 37457).

H. Contingency Measures

As required by CAA section 172(c)(9),
the SIP submittal includes contingency
measures to be implemented if EPA
determines that the area has failed to
make RFP or if the area fails to attain the
NAAQS by December 2015. If the air
quality data for any three-month rolling
period after the implementation of the
control measures identified in the 2013
Consent Judgment exceeds the 0.15 ug/
m3 three-month rolling average lead
standard, BRRF shall implement the
contingency measures set forth in the
2013 Consent Judgment. Missouri may
also require implementation of
contingency measures if Doe Run fails
to implement the control strategy
projects in accordance with the 2013
Consent Judgment.

The 2013 Consent Judgment contains
the following contingency measures
which apply to BRRF:

a. Ventilate the reverberatory feed
storage building with a minimum design
to achieve a negative pressure of 0.02
inches Hg within nine months’ notice
from Missouri.

b. Within a time frame to be
determined by Missouri and BRRF,
BRRF shall submit a work plan for a
study to determine the best practices
and best available control technology to
achieve compliance with the 2008 Lead
NAAQS. The study shall be completed
and submitted to Missouri within 180
days from Missouri’s approval of the
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work plan. Within 60 days from receipt
of the study, Missouri shall advise BRRF
of whether the projects and timelines for
implementation proposed by the study
are acceptable. Upon Missouri’s
approval or 60 days with no comment,
the projects identified by the study shall
be implemented in accordance with the
timeline therein and shall become a
fully enforceable part of the 2013
Consent Judgment.

c. Pave inbound truck parking lot
within 18 months of notice from
Missouri of a 2008 Lead NAAQS
violation.

d. Within a timeframe to be developed
by Missouri and BRRF, BRRF shall
submit and evaluation of the main
baghouse capacity and will identify any
projects that are deemed technically
feasible and cost-effective to redistribute
any excess capacity identified in the
evaluation and for inclusion as
contingency measures and provide an
implementation timeframe. Within 60
days of receipt of the evaluation,
Missouri will advise BRRF whether the
projects and timelines are acceptable.
Upon approval or after 60 days, the
projects identified in the baghouse
capacity study shall become an
enforceable part of the 2013 Consent
Judgment.

The contingency measures listed
above shall be implemented upon notice
from Missouri of a Lead NAAQS
violation and shall be implemented in
the order listed above for each
subsequent Lead NAAQS violation
should additional violations occur.

BRRF must notify Missouri within ten
(10) days of completion of any
contingency measure. Sixty days (60)
after completion, BRRF will propose an
additional qualified contingency
measure to be added to the 2013
Consent Judgment, which will become
part of the 2013 Consent Judgment and
fully enforceable upon approval by
Missouri. These additional contingency
measures will also be subject to EPA
approval as part of the SIP.

Doe Run or BRRF may also substitute
new control(s) for the identified
contingency measure(s) if Doe Run or
BRRF identifies and demonstrates to
Missouri and EPA’s satisfaction that the
alternative control measure(s) would
achieve attainment with the 2008 lead
NAAQS. The 2013 Consent Judgment
also allows Doe Run or BRRF to change
the order of implementation for
contingency measures and time frames
for completion upon approval by
Missouri.

Changes to contingency measures
would require a public hearing at the
state level and EPA approval as a formal
SIP revision. Until such time as EPA

approves any substitute measure, the
measures included in the approved SIP
will be the enforceable measure. EPA
does not intend to approve any
substitutions that cannot be
implemented in the same timeframe as
the original measure. These measures
will help ensure compliance with the
2008 lead NAAQS as well as meet the
requirements of section 172(c)(9) of the
CAA. EPA proposes to approve
Missouri’s SIP as meeting section
172(c)(9) of the CAA.

I. Enforceability

As specified in section 172(c)(6) and
section 110(a)(2)(A) of the CAA, and 57
FR 13556, all measures and other
elements in the SIP must be enforceable
by the state and EPA. The enforceable
document included in Missouri’s SIP
submittal is the 2013 Consent Judgment.
The 2013 Consent Judgment contains all
control and contingency measures with
enforceable dates for implementation.
The only exception relates to the
Federally enforceable dates found in the
2011 Consent Decree. The 2013 Consent
Judgment also includes monitoring,
recordkeeping, and reporting
requirements to ensure that the control
and contingency measures are met. The
state adopted the 2013 Consent
Judgment into Missouri’s state
regulations on June 19, 2013, making it
state-enforceable. Upon EPA approval of
the SIP submission, the 2013 Consent
Judgment will become state and
Federally enforceable, and enforceable
by citizens under section 304 of the
CAA.

We note that the 2013 Consent
Judgment also contains provisions for
stipulated penalties should Doe Run or
BRREF fail to comply with provisions of
the 2013 Consent Judgment. The 2011
Consent Decree also contains stipulated
penalty provisions. EPA is not bound by
the state’s 2013 Consent Judgment
penalties. With regard to matters that
are addressed by the 2011 Consent
Decree, EPA may enforce against
violations of this document under
section 113 of the CAA or other Federal
authorities, rather than the 2013
Consent Judgment, if EPA approves the
2013 Consent Judgment, as proposed in
this action, into the SIP.

EPA proposes to approve Missouri’s
SIP as meeting sections 172(c)(6) and
110(a)(2)(A) of the CAA, and 57 FR
13556.

VI. Review of Revision to Missouri Rule
Restricting Lead Emissions From
Specific Lead Smelter-Refinery
Installations

A. Background

Section 110 of the CAA requires states
to develop air pollution regulations and
control strategies to ensure that state air
quality meets the NAAQS established
by EPA. In order for the state regulations
to be incorporated into the Federally-
enforceable SIP, states must formally
adopt the regulations and control
strategies consistent with state and
Federal requirements. States submit
adopted rules and revisions to EPA for
inclusion in the SIP. State rules and
revisions approved by EPA under
section 110 authority are incorporated
into the Federally-approved and
enforceable SIP.

As discussed above in paragraph I,
Background, Missouri rule 10 CSR 10—
6.120 “Restriction of Emissions of Lead
from Specific Lead Smelter—Refinery
Installations”, establishes lead
emissions limits from stacks at specific
lead smelters including the
Herculaneum facility in Herculaneum,
Missouri, and BRRF in Boss, Missouri.

For enforceability, the Viburnum
Trend area lead NAAQS attainment SIP
relies upon the production limit
imposed by Missouri rule 10 CSR 10—
6.120, recordkeeping requirements, and
test methods. The approval of the
revision to the rule relies upon the
modeling demonstration proposed in
the lead NAAQS attainment SIP to
demonstrate that the production limits
will result in emissions limits that meet
the standard. A technical analysis of the
production limits proposed, reporting
and recordkeeping requirements, and
the test methods prescribed is
conducted in the EPA Technical
Support Document (TSD), which is
included in the docket as materials
relied upon for this proposed action. An
abbreviated discussion of the
information in the EPA TSD is
discussed below.

B. Analysis of Production and Emissions
Limits

As stated above, Missouri rule 10 CSR
10-6.120(B)(2) limits production at
BRRF to 175,000 tons of Pb per year,
and is consistent with the limit imposed
by the Prevention of Significant
Deterioration (PSD) permit issued to the
facility. However, the Pb emissions from
the present operations are significantly
less than the previous operational
configuration in the PSD permit. This is
due to the elimination of the Rotary
Melter, and the addition of control
measures listed in Section 5.1 of the SIP
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document, including two new
baghouses, enclosure of the facility’s
process and materials handling areas
under negative pressure to achieve the
Secondary Lead NESHAP, and
additional work practice standards also
to comply with the NESHAP.

The Viburnum Trend area lead
NAAQS attainment SIP and supporting
Consent Judgment specify Stack
Emission Limits required to attain the
2008 Pb NAAQS (see table 4, Stack
Emission Limits). Although Missouri
rule 10 CSR 10-6.120 establishes the
maximum Pb production limit for BRRF
rather than a specific emission
limitation by stack, the Pb production
limit, or throughput, correlates with the
stack emission limits modeled in the
SIP. The emissions limits by source are
detailed in appendix H of the
attainment demonstration SIP.

The modeled total emissions in the
attainment demonstration SIP are
176,482 tons of Pb produced per year.
Thus, the “Future” case modeling
demonstrates that under conservative
production rates (i.e., slightly higher
than the maximum allowable by the
revised Missouri rule), the facility still
attains the 2008 Pb NAAQS.

As discussed in paragraph V.C. above,
EPA has conducted an independent
analysis of Missouri’s attainment SIP
modeling and has determined that the
control measures will result in
attainment of the 2008 lead NAAQS.
The detailed analysis, contained in
EPA’s TSD, of the Pb production limits
for BRRF imposed by Missouri rule 10
CSR 10-6.120 demonstrates that they
correspond with the SIP control
measures, expressed as stack emission
limits, imposed by the Viburnum Trend
area lead NAAQS attainment SIP and
supporting Consent Judgment and will
provide for attainment of the 2008 Pb
NAAQS. As demonstrated above, the
revision to the Missouri SIP does not
interfere with attainment and reasonable
further progress.

Pursuant to the March 4, 2015,
withdrawal request from Missouri, EPA
is not taking action on Missouri rule 10
CSR 10-6.120, General Provision
(3)(B)1, which limits main stack,
number 7 and 9 baghouse stack and
number 8 baghouse stack lead emissions
at the Doe Run primary lead smelter-
refinery in Herculaneum, Missouri.” In
addition, EPA is not taking action on
Missouri rule 10 CSR 10-6.120, General
Provision (3)(B)2., which limits main

7Missouri’s State Implementation Plan for the
Jefferson County Lead Nonattainment Area and
associated lead emissions limits for ongoing
refinery operations at the Doe Run Refinery in
Herculaneum, Missouri were approved by EPA on
October 20, 2014. 79 FR 62574.

stack lead emissions at BRRF to 0.00087
grains per dry standard cubic feet (gr/
dscf) of air. Missouri has withdrawn its
request for approval of these limits into
the SIP because they no longer represent
operating conditions at the facility and
are higher than the secondary lead
NESHAP, respectively.

C. Work Practice Manual (WPM)

Missouri rule 10 CSR 10-6.120(3)(C)
contains the requirements for both the
Herculaneum facility and BRRF to
control fugitive emissions of lead from
all process and area sources by work
practices. The work practices are
required to be submitted to the state in
the form of a WPM for the state
director’s review and approval.

Any change to the WPM requires state
director approval and the change shall
not lessen the effectiveness of the
fugitive emission reductions for the
work practice involved. Written
approval by the director is required
before any change becomes effective.

If the director determines that a
change in the WPM is warranted, the
state director shall notify the facility in
writing. The facility must make the
required change(s) within 30 days of
written notice from the state director.

The requirements for the WPM are
consistent with the modeled controls of
fugitive emissions in the Viburnum
Trend area attainment SIP. The SIP
relies on the Missouri rule for
implementation of work practices
contained in the approved manual.
Therefore, EPA proposes to approve this
portion of Missouri rule 10 CSR 10—
6.120.

D. Reporting and Record Keeping

Missouri rule 10 CSR 10-6.120(4)
contains the requirement for the
Herculaneum facility and BRRF to keep
records and files generated by the
WPM'’s implementation. The required
records include records of inspections
conducted of fugitive emissions control
equipment such as hoods, air ducts and
exhaust fans, and records that
demonstrate compliance with the
sampling methods required for stack
testing discussed below. These records
are required to be maintained at the
facility for a minimum of two (2) years
and shall be made available to the state
director upon request.

The requirements for the reporting
and record keeping are necessary to
determine that the facility is operating
in accordance with the modeled
controls of fugitive emissions in the
Viburnum Trend area attainment SIP.
The SIP relies on the Missouri rule for
implementation of work practices
contained in the approved manual

which are documented by the reporting
and record keeping requirements
contained therein. Therefore, EPA
proposes to approve this portion of
Missouri rule 10 CSR 10-6.120.

E. Test Methods

Missouri rule 10 CSR 10-6.120(5)
contains the required test methods for
stack testing in accordance with the
requirements for visible emissions
contained in Missouri rule 10 CSR 10—
6.030(9), for quantifying Pb in stack
gases in accordance with Missouri rule
10 CSR 10-6.030(12), and for measuring
Pb in ambient air in accordance with
Missouri rule 10 CSR 10-030(12). These
methods have all been determined to
comply with the equivalent EPA
Methods 12 and 29 promulgated by 40
CFR part 60 appendix A.

The Test Methods required by the
revised Missouri rule are necessary to
determine that the facility is complying
with the stack emission limits imposed
by the Viburnum Trend Area attainment
SIP. The SIP relies on the Missouri rule
for the Test Methods and reporting of
the results of testing to determine
compliance. Therefore, EPA proposes to
approve this portion of Missouri rule 10
CSR 10-6.120.

VII. Proposed Action

EPA is proposing to grant full
approval of Missouri’s attainment
demonstration SIP for the Viburnum
Trend 2008 lead NAAQS nonattainment
area. EPA believes that the SIP
submitted by Missouri satisfies the
applicable requirements of the CAA
identified in EPA’s Final Rule (73 FR
66964, October 15, 2008), and will
result in attainment of the 0.15 ug/m3
standard in the Viburnum Trend,
Missouri, area.

Pursuant to Missouri’s March 4, 2015,
withdrawal request, EPA is not taking
action on the Doe Run primary lead
smelter-refinery emissions limits in 10
CSR 10-6.120(3)(B)1. and table I, and
the 0.00087 gr/dscf main stack
emissions limit for BRRF in 10 CSR 10—
6.120(3)(B)2. EPA proposes to approve
the remaining portions of the revision to
Missouri rule 10 CSR 10-6.120 as part
of Missouri’s SIP.

Statutory and Executive Order Reviews

In this action, EPA is proposing to
include in a final EPA rule regulatory
text that includes incorporation by
reference. In accordance with the
requirements of 1 CFR 51.5, EPA is
proposing to incorporate by reference
Missouri Rule 10 CSR 10-6.120 (with
the exclusions of Paragraph 10-6.120
(3)(B)1. and Table 1, and the 0.00087 gr/
dscf main stack emissions limit for
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BRRF) described in the proposed
amendments to 40 CFR part 52 set forth
below. EPA has made, and will continue
to make, these documents generally
available electronically through
www.regulations.gov and/or in hard
copy at the appropriate EPA office (see
the ADDRESSES section of this preamble
for more information).

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a ‘“‘significant regulatory action”” and
therefore is not subject to review under
Executive Orders 12866 and 13563 (76
FR 3821, January 21, 2011). This action
is also not subject to Executive Order
13211, “Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001). This action merely approves
state law as meeting Federal
requirements and imposes no additional
requirements beyond those imposed by
state law. Accordingly, the
Administrator certifies that this
rulemaking will not have a significant
economic impact on a substantial
number of small entities under the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.). Because this rulemaking would
approve pre-existing requirements
under state law and does not impose
any additional enforceable duty beyond
that required by state law, it does not
contain any unfunded mandate or
significantly or uniquely affect small
governments, as described in the
Unfunded Mandates Reform Act of 1995
(Pub. L. 104—4).

The SIP is not approved to apply on
any Indian reservation land or in any
other area where EPA or an Indian tribe
has demonstrated that a tribe has
jurisdiction. In those areas of Indian
country, the rule does not have tribal
implications and will not impose
substantial direct costs on tribal
governments or preempt tribal law as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000).

This action also does not have
Federalism implications because it does
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and

responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). Thus Executive Order
13132 does not apply to this action.
This action merely approves a state rule
implementing a Federal standard, and
does not alter the relationship or the
distribution of power and
responsibilities established in the CAA.
This rulemaking also is not subject to
Executive Order 13045, ‘“‘Protection of
Children from Environmental Health
Risks and Safety Risks” (62 FR 19885,
April 23, 1997) because it approves a
state rule implementing a Federal
standard.

In reviewing SIP submissions, EPA’s
role is to approve state choices,
provided that they meet the criteria of
the CAA. In this context, in the absence
of a prior existing requirement for the
State to use voluntary consensus
standards (VCS), EPA has no authority
to disapprove a state submission for
failure to use VCS. It would thus be
inconsistent with applicable law for
EPA when it reviews a state submission,
to use VCS in place of a state
submission that otherwise satisfies the
provisions of the CAA. Thus, the
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. This action does
not impose an information collection
burden under the provisions of the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 ef seq.). Burden is defined
at 5 CFR 1320.3(b).

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this proposed rule and
other required information to the U.S.
Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to

publication of the rule in the Federal
Register.

A major rule cannot take effect until
60 days after it is published in the
Federal Register. This action is not a
“major rule” as defined by 5 U.S.C.
804(2).

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by July 31, 2015. Filing a petition
for reconsideration by the Administrator
of this proposed rule does not affect the
finality of this rulemaking for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such future rule or action.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Incorporation by reference,
Intergovernmental relations, Nitrogen
dioxide, Ozone, Particulate matter,
Reporting and recordkeeping
requirements, Sulfur oxides, Volatile
organic compounds.

Dated: May 19, 2015.
Mark Hague,
Acting Regional Administrator, Region 7.

For the reasons stated in the
preamble, the EPA proposes to amend
40 CFR part 52 as set forth below:

PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart AA—Missouri

m 2.In §52. 1320 amend the table in
paragraph (c) by revising the entry for
Missouri Rule 10 CSR 10-6.120 and the
table in paragraph (d) by adding new
entry (29) to read as follows:

§52.1320 Identification of plan.
* * * * *
(C) * *x %
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EPA-APPROVED MISSOURI REGULATIONS

State effective

Missouri citation Title date EPA approval date Explanation
Missouri Department of Natural Resources

Chapter 6—Air Quality Standards, Definitions, Sampling and Reference Methods, and Air Pollution Control Regulations for the State of

Missouri

* *

* * *

* *

10-6.120

lations.

Restriction of Emissions of Lead from
Specific Lead Smelter-Refinery Instal-

3/30/09

citation].

6/1/15 and [Insert
Federal Register

Paragraph (3)(B)1 and Table, Provision
Pertaining to Limitations of Lead
Emissions from Specific Installations,
is not approved as part of the SIP.

The requirement to limit main stack
lead emissions at BRRF to 0.00087
gr/dscf lead in Paragraph (3)(B)2 is
not approved as part of the SIP.

* *

(d)* E

EPA-APPROVED MISSOURI SOURCE-SPECIFIC PERMITS AND ORDERS

State effective

Name of source Order/permit number date EPA approval date Explanation
(29) Doe Run Buick Resource Re- Consent Judgment 13IR—-CC00016 7/29/13 6/1/15 and [Insert Federal Reg-

cycling Facility.

ister citation]

* * * * *

[FR Doc. 2015-13128 Filed 5-29-15; 8:45 am|
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R08-OAR-2012-0972, FRL-9928-52—
Region 8]

Promulgation of State Implementation
Plan Revisions; Infrastructure
Requirements for the 2008 Ozone, 2008
Lead, and 2010 NO2 National Ambient
Air Quality Standards; Colorado

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: The Environmental Protection
Agency (EPA) is proposing to approve
elements of State Implementation Plan
(SIP) revisions from the State of
Colorado to demonstrate the State meets
infrastructure requirements of the Clean
Air Act (Act, CAA) for the National
Ambient Air Quality Standards
(NAAQS) promulgated for ozone on

March 12, 2008; lead (Pb) on October
15, 2008; and nitrogen dioxide (NO,) on
January 22, 2010. Section 110(a) of the
CAA requires that each state submit a
SIP for the implementation,
maintenance, and enforcement of each
NAAQS promulgated by EPA.

DATES: Written comments must be
received on or before July 1, 2015.

ADDRESSES: The EPA has established a
docket for this action under Docket
Identification Number EPA-R08—OAR—
2012—-0972. All documents in the docket
are listed on the http://
www.regulations.gov Web site. Although
listed in the index, some information
may not be publicly available, i.e.,
Confidential Business Information or
other information the disclosure of
which is restricted by statute. Certain
other material, such as copyrighted
material, is not placed on the Internet
and will be publicly available only in
the hard copy form. Publicly available
docket materials are available either
electronically through http://
www.regulations.gov or in hard copy at
EPA Region 8, Office of Partnership and
Regulatory Assistance, Air Program,
1595 Wynkoop Street, Denver,

Colorado, 80202-1129. The EPA
requests that you contact the individual
listed in the FOR FURTHER INFORMATION
CONTACT section to view the hard copy
of the docket. The Regional Office’s
official hours of business are Monday
through Friday, 8:00 a.m.—4:00 p.m.,
excluding federal holidays. An
electronic copy of the State’s SIP
compilation is also available at http://
www.epa.gov/region8/air/sip.html.

FOR FURTHER INFORMATION CONTACT:
Abby Fulton, Air Program, U.S.
Environmental Protection Agency
(EPA), Region 8, Mail Code 8P-AR,
1595 Wynkoop Street, Denver, Colorado
80202-1129, 303-312-6563,
fulton.abby@epa.gov.

SUPPLEMENTARY INFORMATION:

1. General Information

What should I consider as I prepare my
comments for EPA?

1. Submitting Confidential Business
Information (CBI). Do not submit CBI to
EPA through http://www.regulations.gov
or email. Clearly mark the part or all of
the information that you claim to be
CBLI. For CBI information on a disk or
CD-ROM that you mail to EPA, mark


http://www.epa.gov/region8/air/sip.html
http://www.epa.gov/region8/air/sip.html
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
mailto:fulton.abby@epa.gov
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the outside of the disk or CD-ROM as
CBI and then identify electronically
within the disk or CD-ROM the specific
information that is claimed as CBI. In
addition to one complete version of the
comment that includes information
claimed as GBI, a copy of the comment
that does not contain the information
claimed as CBI must be submitted for
inclusion in the public docket.
Information so marked will not be
disclosed except in accordance with
procedures set forth in 40 CFR part 2.

2. Tips for preparing your comments.
When submitting comments, remember
to:

¢ Identify the rulemaking by docket
number and other identifying
information (subject heading, Federal
Register volume, date, and page
number);

¢ Follow directions and organize your
comments;

e Explain why you agree or disagree;

e Suggest alternatives and substitute
language for your requested changes;

e Describe any assumptions and
provide any technical information and/
or data that you used;

¢ If you estimate potential costs or
burdens, explain how you arrived at
your estimate in sufficient detail to
allow for it to be reproduced;

e Provide specific examples to
illustrate your concerns, and suggest
alternatives;

e Explain your views as clearly as
possible, avoiding the use of profanity
or personal threats; and,

¢ Make sure to submit your
comments by the comment period
deadline identified.

II. Background

On March 12, 2008, EPA promulgated
anew NAAQS for ozone, revising the
levels of the primary and secondary 8-
hour ozone standards from 0.08 parts
per million (ppm) to 0.075 ppm (73 FR
16436). Subsequently, on October 15,
2008, EPA revised the level of the
primary and secondary Pb NAAQS from
1.5 micrograms per cubic meter (1g/m3)
to 0.15 ug/m3 (73 FR 66964). On January
22,2010, EPA promulgated a new 1-
hour primary NAAQS for NO; at a level
of 100 parts per billion (ppb) while
retaining the annual standard of 53 ppb.
The 2010 NO, NAAQS is expressed as
the three year average of the 98th
percentile of the annual distribution of
daily maximum 1-hour average
concentrations. The secondary NO,
NAAQS remains unchanged at 53 ppb
(75 FR 6474, Feb. 9, 2010).

Under sections 110(a)(1) and (2) of the
CAA, states are required to submit
infrastructure SIPs to ensure their SIPs
provide for implementation,

maintenance, and enforcement of the
NAAQS. These submissions must
contain any revisions needed for
meeting the applicable SIP requirements
of section 110(a)(2), or certifications that
their existing SIPs for ozone, Pb, and
NO, already meet those requirements.
EPA highlighted this statutory
requirement in an October 2, 2007,
guidance document entitled “Guidance
on SIP Elements Required Under
Sections 110(a)(1) and (2) for the 1997
8-hour Ozone and PM, 5 National
Ambient Air Quality Standards” (2007
Memo). On September 25, 2009, EPA
issued an additional guidance document
pertaining to the 2006 fine particulate
matter (PM,.s) NAAQS entitled
“Guidance on SIP Elements Required
Under Sections 110(a)(1) and (2) for the
2006 24-Hour Fine Particle (PM, )
National Ambient Air Quality Standards
(NAAQS)” (2009 Memo), followed by
the October 14, 2011, “Guidance on
Infrastructure SIP Elements Required
Under Sections 110(a)(1) and (2) for the
2008 Lead (Pb) National Ambient Air
Quality Standards (NAAQS)” (2011
Memo). Most recently, EPA issued
“Guidance on Infrastructure State
Implementation Plan (SIP) Elements
under Clean Air Act Sections 110(a)(1)
and (2)” on September 13, 2013 (2013
Memo).

ITII. What is the scope of this
rulemaking?

EPA is acting upon the SIP
submissions from Colorado that address
the infrastructure requirements of CAA
sections 110(a)(1) and 110(a)(2) for the
2008 ozone, 2008 Pb, and 2010 NO,
NAAQS. The requirement for states to
make a SIP submission of this type
arises out of CAA section 110(a)(1).
Pursuant to section 110(a)(1), states
must make SIP submissions “within 3
years (or such shorter period as the
Administrator may prescribe) after the
promulgation of a national primary
ambient air quality standard (or any
revision thereof),”” and these SIP
submissions are to provide for the
“implementation, maintenance, and
enforcement” of such NAAQS. The
statute directly imposes on states the
duty to make these SIP submissions,
and the requirement to make the
submissions is not conditioned upon
EPA taking any action other than
promulgating a new or revised NAAQS.
Section 110(a)(2) includes a list of
specific elements that ““[e]lach such
plan” submission must address.

EPA has historically referred to these
SIP submissions made for the purpose
of satisfying the requirements of CAA
sections 110(a)(1) and 110(a)(2) as
“infrastructure SIP” submissions.

Although the term “infrastructure SIP”
does not appear in the CAA, EPA uses
the term to distinguish this particular
type of SIP submission from
submissions that are intended to satisfy
other SIP requirements under the CAA,
such as “nonattainment SIP” or
“attainment plan SIP”” submissions to
address the nonattainment planning
requirements of part D of title I of the
CAA; “regional haze SIP” submissions
required by EPA rule to address the
visibility protection requirements of
CAA section 169A; and nonattainment
new source review (NSR) permit
program submissions to address the
permit requirements of CAA, title I, part
D

Section 110(a)(1) addresses the timing
and general requirements for
infrastructure SIP submissions, and
section 110(a)(2) provides more details
concerning the required contents of
these submissions. The list of required
elements provided in section 110(a)(2)
contains a wide variety of disparate
provisions, some of which pertain to
required legal authority, some of which
pertain to required substantive program
provisions, and some of which pertain
to requirements for both authority and
substantive program provisions.? EPA
therefore believes that while the timing
requirement in section 110(a)(1) is
unambiguous, some of the other
statutory provisions are ambiguous. In
particular, EPA believes that the list of
required elements for infrastructure SIP
submissions provided in section
110(a)(2) contains ambiguities
concerning what is required for
inclusion in an infrastructure SIP
submission.

Examples of some of these
ambiguities and the context in which
EPA interprets the ambiguous portions
of section 110(a)(1) and 110(a)(2) are
discussed at length in our notice of
proposed rulemaking: Promulgation of
State Implementation Plan Revisions;
Infrastructure Requirements for the 1997
and 2006 PM, s 2008 Lead, 2008 Ozone,
and 2010 NO; National Ambient Air
Quality Standards; South Dakota (79 FR
71040 Dec. 1, 2014) under “III. What is
the Scope of this Rulemaking?”

With respect to certain other issues,
EPA does not believe that an action on
a state’s infrastructure SIP submission is
necessarily the appropriate type of

1For example: Section 110(a)(2)(E)(i) provides
that states must provide assurances that they have
adequate legal authority under state and local law
to carry out the SIP; section 110(a)(2)(C) provides
that states must have a SIP-approved program to
address certain sources as required by part C of title
I of the CAA; and section 110(a)(2)(G) provides that
states must have legal authority to address
emergencies as well as contingency plans that are
triggered in the event of such emergencies.
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action in which to address possible
deficiencies in a state’s existing SIP.
These issues include: (i) Existing
provisions related to excess emissions
from sources during periods of startup,
shutdown, or malfunction (SSM) that
may be contrary to the CAA and EPA’s
policies addressing such excess
emissions; (ii) existing provisions
related to ““director’s variance” or
“director’s discretion” that may be
contrary to the CAA because they
purport to allow revisions to SIP-
approved emissions limits while
limiting public process or not requiring
further approval by EPA; and (iii)
existing provisions for Prevention of
Significant Deterioration (PSD)
programs that may be inconsistent with
current requirements of EPA’s “Final
NSR Improvement Rule,” 67 FR 80186,
Dec. 31, 2002, as amended by 72 FR
32526, June 13, 2007. (“NSR Reform”).

IV. What infrastructure elements are
required under Sections 110(a)(1) and
(2)?

CAA section 110(a)(1) provides the
procedural and timing requirements for
SIP submissions after a new or revised
NAAQS is promulgated. Section
110(a)(2) lists specific elements the SIP
must contain or satisfy. These
infrastructure elements include
requirements such as modeling,
monitoring, and emissions inventories,
which are designed to assure attainment
and maintenance of the NAAQS. The
elements that are the subject of this
action are listed below.

e 110(a)(2)(A): Emission limits and
other control measures.

e 110(a)(2)(B): Ambient air quality
monitoring/data system.

¢ 110(a)(2)(C): Program for
enforcement of control measures.

e 110(a)(2)(D): Interstate transport.

e 110(a)(2)(E): Adequate resources
and authority, conflict of interest, and
oversight of local governments and
regional agencies.

e 110(a)(2)(F): Stationary source
monitoring and reporting.

¢ 110(a)(2)(G): Emergency powers.

e 110(a)(2)(H): Future SIP revisions.

e 110(a)(2)(]): Consultation with
government officials; public
notification; and PSD and visibility
protection.

e 110(a)(2)(K): Air quality modeling/
data.

e 110(a)(2)(L): Permitting fees.

e 110(a)(2)(M): Consultation/
participation by affected local entities.

A detailed discussion of each of these
elements is contained in the next
section.

Two elements identified in section
110(a)(2) are not governed by the three

year submission deadline of section
110(a)(1) and are therefore not
addressed in this action. These elements
relate to part D of Title I of the CAA, and
submissions to satisfy them are not due
within three years after promulgation of
a new or revised NAAQS, but rather are
due at the same time nonattainment area
plan requirements are due under section
172. The two elements are: (1) Section
110(a)(2)(C) to the extent it refers to
permit programs (known as
“nonattainment NSR”) required under
part D, and (2) section 110(a)(2)(I),
pertaining to the nonattainment
planning requirements of part D. As a
result, this action does not address
infrastructure elements related to the
nonattainment NSR portion of section
110(a)(2)(C) or related to 110(a)(2)(I).
Furthermore, EPA interprets the CAA
section 110(a)(2)(J) provision on
visibility as not being triggered by a new
NAAQS because the visibility
requirements in part G, title 1 of the
CAA are not changed by a new NAAQS.

V. How did Colorado address the
infrastructure elements of Sections
110(a)(1) and (2)?

The Colorado Department of Public
Health and Environment (CDPHE)
submitted certifications of Colorado’s
infrastructure SIP for the 2008 Pb
NAAQS on July 26, 2012; the 2008
ozone NAAQS on December 31, 2012;
and the 2010 NO, NAAQS on March 7,
2013. Colorado’s infrastructure
certifications demonstrate how the
State, where applicable, has plans in
place that meet the requirements of
section 110 for the 2008 Pb, 2008 ozone,
and 2010 NO, NAAQS. These plans
reference the current Air Quality
Control Commission (AQCC) regulations
and Colorado Revised Statutes (C.R.S.).
These submittals are available within
the electronic docket for today’s
proposed action at www.regulations.gov.
The AQCC regulations referenced in the
submittals are publicly available at
https://www.colorado.gov/pacific/
cdphe/aqcc-regs and http://
www.lexisnexis.com/hottopics/
colorado/. Colorado’s SIP, air pollution
control regulations, and statutes that
have been previously approved by EPA
and incorporated into the Colorado SIP
can be found at 40 CFR 52.320.

VI. Analysis of the State Submittals

1. Emission limits and other control
measures: Section 110(a)(2)(A) requires
SIPs to include enforceable emission
limitations and other control measures,
means, or techniques (including
economic incentives such as fees,
marketable permits, and auctions of
emissions rights), as well as schedules

and timetables for compliance as may be
necessary or appropriate to meet the
applicable requirements of this Act.

Multiple SIP-approved AQCC
regulations citied in Colorado’s
certifications provide enforceable
emission limitations and other control
measures, means or techniques,
schedules for compliance, and other
related matters necessary to meet the
requirements of the CAA section
110(a)(2)(A) for the 2008 ozone, 2008
Pb, and 2010 NO, NAAQS, subject to
the following clarifications.

First, EPA does not consider SIP
requirements triggered by the
nonattainment area mandates in part D
of Title I of the CAA to be governed by
the submission deadline of section
110(a)(1). Nevertheless, Colorado has
included some SIP provisions originally
submitted in response to part D
requirements in its certification for the
infrastructure requirements of section
110(a)(2). For the purposes of this
action, EPA is reviewing any rules
originally submitted in response to part
D requirements solely for the purposes
of determining whether they support a
finding that the State has met the basic
infrastructure requirements of section
110(a)(2). For example, in response to
the requirement to have enforceable
emission limitations under section
110(a)(2)(A), Colorado cited to rules in
Regulation Number 7 that were
submitted to meet the reasonably
available control technology (RACT)
requirements of part D. EPA is here
approving those rules as meeting the
requirement to have enforceable
emission limitations on ozone
precursors; any judgment about whether
those emission limitations discharge the
State’s obligation to impose RACT
under part D will be made separately, in
an action reviewing those rules
pursuant to the requirements of part D.
Colorado also referenced SIP provisions
that are relevant, such as limits on
emissions of particulate matter (PM) in
Regulation 1, woodburning controls in
Regulation 4, and the State’s minor NSR
and PSD programs in Regulation 3. We
propose to find these provisions
adequately address the requirements of
element (A), again subject to the
clarifications made in this notice.

Second, in this action, EPA is not
proposing to approve or disapprove any
existing state rules with regard to
director’s discretion or variance
provisions. A number of states have
such provisions which are contrary to
the CAA and existing EPA guidance (52
FR 45109, Nov. 24, 1987), and the
Agency plans to take action in the future
to address such state regulations. In the
meantime, EPA encourages any state


https://www.colorado.gov/pacific/cdphe/aqcc-regs
https://www.colorado.gov/pacific/cdphe/aqcc-regs
http://www.lexisnexis.com/hottopics/colorado/
http://www.lexisnexis.com/hottopics/colorado/
http://www.lexisnexis.com/hottopics/colorado/
http://www.regulations.gov

Federal Register/Vol. 80, No. 104/Monday, June 1, 2015/Proposed Rules

30977

having a director’s discretion or
variance provision which is contrary to
the CAA and EPA guidance to take steps
to correct the deficiency as soon as
possible.

Third and finally, in this action, EPA
is also not proposing to approve or
disapprove any existing state provision
with regard to excess emissions during
SSM or operations at a facility. A
number of states have SSM provisions
which are contrary to the CAA and
existing EPA guidance 2 and the Agency
is addressing such state regulations
separately (78 FR 12460, Feb. 22, 2013).

2. Ambient air quality monitoring/
data system: Section 110(a)(2)(B)
requires SIPs to provide for
establishment and operation of
appropriate devices, methods, systems,
and procedures necessary to “(i)
monitor, compile, and analyze data on
ambient air quality, and (ii) upon
request, make such data available to the
Administrator.”

The Colorado Air Pollution Control
Division (APCD) periodically submits a
Quality Management Plan and a Quality
Assurance Project Plan to EPA Region 8.
These plans cover procedures to
monitor and analyze data. The
provisions for episode monitoring, data
compilation and reporting, public
availability of information, and annual
network reviews are found in the
statewide monitoring SIP (58 FR 49435,
Sept. 23, 1993). As part of the
monitoring SIP, Colorado submits an
Annual Monitoring Network Plan
(AMNP) each year for EPA approval.
EPA approved 2013 and 2014 network
changes through an AMNP response
letter (contained within the docket)
mailed to CDPHE on March 13, 2015.

In the AMNP response letter, EPA
noted a deficiency in Colorado’s AMNP
regarding NO, monitoring. 40 CFR
58.10(a)(5)(iv) requires that ““a plan for
establishing a second near-road NO,
monitor in any [Core Based Statistical
Area] [CBSA] with a population of
2,500,000 or more persons, or a second
monitor in any CBSA with a population
of 500,000 or more persons that has one
or more roadway segments with 250,000
or greater [annual average daily traffic]
counts, in accordance with the
requirements of Appendix D, section
4.3.2 to this part, shall be submitted as
part of the Annual Monitoring Network
Plan to the EPA Regional Administrator
by July 1, 2014. The plan shall provide

2 Steven Herman, Assistant Administrator for
Enforcement and Compliance Assurance, and
Robert Perciasepe, Assistant Administrator for Air
and Radiation, Memorandum to EPA Air Division
Directors, “State Implementation Plans (SIPs):
Policy Regarding Emissions During Malfunctions,
Startup, and Shutdown.” (Sept. 20, 1999).

for these required monitors to be
operational by January 1, 2015.”
Colorado was required to start its
second near-road NO, monitor by
January 1, 2015. The State did not meet
this deadline. However, in a letter dated
March 31, 2015 (contained within the
docket) CDPHE committed to install and
operate the second near-road NO,
monitoring site by December 31, 2015 at
I-25/Acoma Street and 49th Avenue in
Denver. The State will notify EPA once
the monitor is operational, which will
then satisfy the requirements of 40 CFR
58.10(a)(5)(iv).

We find that Colorado’s SIP and
practices are adequate for the ambient
air quality monitoring and data system
requirements for the 2008 ozone and
2010 Pb NAAQS; and therefore, propose
to approve the infrastructure SIP for the
2008 ozone and 2008 Pb NAAQS for
this element.

CAA 110(k)(4) states “The
Administrator may approve a plan
revision based on a commitment of the
State to adopt specific enforceable
measures by a date certain, but not later
than 1 year after the date of approval of
the plan revision. Any such conditional
approval shall be treated as a
disapproval if the State fails to comply
with such commitment.” Based on
Colorado’s commitment to install and
operate the second near-road NO,
monitoring site no later than December
31, 2015, we propose to conditionally
approve this element for the 2010 NO,
NAAQS. If however, the State fails to
meet the deadline for installing and
operating the near-road NO, monitor,
EPA’s conditional approval, if finalized,
will revert automatically to a
disapproval.

3. Program for enforcement of control
measures: Section 110(a)(2)(C) requires
SIPs to include a program to provide for
the enforcement of the measures
described in subparagraph (A), and
regulation of the modification and
construction of any stationary source
within the areas covered by the plan as
necessary to assure NAAQS are
achieved, including a permit program as
required in parts C and D.

To generally meet the requirements of
section 110(a)(2)(C), the State is
required to have SIP-approved PSD,
nonattainment NSR, and minor NSR
permitting programs adequate to
implement the 2008 ozone, 2008 Pb,
and 2010 NO, NAAQS. As explained
elsewhere in this action, EPA is not
evaluating nonattainment related
provisions, such as the nonattainment
NSR program required by part D of the
Act. EPA is evaluating the State’s PSD
program as required by part C of the

Act, and the State’s minor NSR program
as required by 110(a)(2)(C).

PSD Requirements

With respect to elements (C) and (J),
EPA interprets the CAA to require each
state to make an infrastructure SIP
submission for a new or revised NAAQS
that demonstrates that the air agency
has a complete PSD permitting program
meeting the current requirements for all
regulated NSR pollutants. The
requirements of element (D)(i)(II) may
also be satisfied by demonstrating the
air agency has a complete PSD
permitting program correctly addressing
all regulated NSR pollutants. Colorado
has shown that it currently has a PSD
program in place that covers all
regulated NSR pollutants, including
greenhouse gases (GHGs).

EPA’s “Final Rule to Implement the 8-
Hour Ozone National Ambient Air
Quality Standard—Phase 2; Final Rule
to Implement Certain Aspects of the
1990 Amendments Relating to New
Source Review and Prevention of
Significant Deterioration as They Apply
in Carbon Monoxide, Particulate Matter,
and Ozone NAAQS; Final Rule for
Reformulated Gasoline” (Phase 2 Rule)
was published on November 29, 2005
(70 FR 71612). Among other
requirements, the Phase 2 Rule
obligated states to revise their PSD
programs to explicitly identify NOx as
a precursor to ozone. EPA approved
revisions to Colorado’s PSD program
reflecting these requirements on January
9, 2012 (77 FR 1027), and therefore,
Colorado has met the infrastructure SIP
requirements of section 110(a)(2)(C)
with respect to 2008 ozone.

On June 23, 2014, the United States
Supreme Court issued a decision
addressing the application of PSD
permitting requirements to GHG
emissions, Utility Air Regulatory Group
v. Environmental Protection Agency,
134 S.Ct. 2427. The Supreme Court said
that EPA may not treat GHGs as an air
pollutant for purposes of determining
whether a source is a major source
required to obtain a PSD permit. The
Supreme Court also said that EPA could
continue to require that PSD permits,
otherwise required based on emissions
of pollutants other than GHGs, contain
limitations on GHG emissions based on
the application of Best Available
Control Technology (BACT). In order to
act consistently with its interpretation
of the Court’s decision pending further
judicial action to effectuate the decision,
EPA is not continuing to apply EPA
regulations that would require that SIPs
include permitting requirements that
the Supreme Court found
impermissible. Specifically, EPA is not
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applying the requirement that a state’s
SIP-approved PSD program require that
sources obtain PSD permits when GHGs
are the only pollutant (i) that the source
emits or has the potential to emit above
the major source thresholds, or (ii) for
which there is a significant emissions
increase and a significant net emissions
increase from a modification (e.g., 40
CFR 51.166(b)(48)(v)). EPA anticipates a
need to revise federal PSD rules in light
of the Supreme Court opinion. In
addition, EPA anticipates that many
states will revise their existing SIP-
approved PSD programs in light of the
Supreme Court’s decision in Utility Air.
The timing and content of subsequent
EPA actions with respect to EPA
regulations and state PSD program
approvals are expected to be informed
by additional legal process before the
United States Court of Appeals for the
District of Columbia Circuit. At this
juncture, EPA is not expecting states to
have revised their PSD programs for
purposes of infrastructure SIP
submissions and is only evaluating such
submissions to assure that the state’s
program correctly addresses GHGs
consistent with the Supreme Court’s
decision.

At present, EPA has determined that
Colorado’s SIP is sufficient to satisfy
elements (C), (D)@{)(II), and (J) with
respect to GHGs because the PSD
permitting program previously
approved by EPA 3 into the SIP
continues to require that PSD permits
(otherwise required based on emissions
of pollutants other than GHGs) contain
limitations on GHG emissions based on
the application of BACT. Although the
approved Colorado PSD permitting
program may currently contain
provisions that are no longer necessary
in light of the Utility Air decision, this
does not render the infrastructure SIP
submission inadequate to satisfy
elements (C), (D)(i)(II), and (J). The SIP
contains the necessary PSD
requirements at this time, and the
application of those requirements is not
impeded by the presence of other
previously-approved provisions
regarding the permitting of sources of
GHGs that EPA does not consider
necessary at this time in light of the
Supreme Court decision. Accordingly,
the Utility Air decision does not affect
EPA’s proposed approval of Colorado’s
infrastructure SIP as to the requirements
of elements (C), (D)(i)(II), and (J).

Finally, we evaluate the PSD program
with respect to current requirements for
PM, 5. In particular, on May 16, 2008,

3EPA’s proposed notice at 78 FR 30830 (May 23,
2013) includes a discussion of the history of
Colorado’s PSD program approvals for GHGs.

EPA promulgated the rule,
“Implementation of the New Source
Review Program for Particulate Matter
Less Than 2.5 Micrometers (PM,5)” (73
FR 28321) and on October 20, 2010 EPA
promulgated the rule, “Prevention of
Significant Deterioration (PSD) for
Particulate Matter Less Than 2.5
Micrometers (PM, s)—Increments,
Significant Impact Levels (SILs) and
Significant Monitoring Concentration
(SMC)” (75 FR 64864). EPA regards
adoption of these PM5 s rules as a
necessary requirement when assessing a
PSD program for the purposes of
element (C).

On January 4, 2013, the U.S. Court of
Appeals, in Natural Resources Defense
Council v. EPA, 706 F.3d 428 (D.C. Cir.),
issued a judgment that remanded EPA’s
2007 and 2008 rules implementing the
1997 PM, s NAAQS. The court ordered
EPA to “repromulgate these rules
pursuant to Subpart 4 consistent with
this opinion.” Id. at 437. Subpart 4 of
part D, Title 1 of the CAA establishes
additional provisions for PM
nonattainment areas.

The 2008 implementation rule
addressed by the court decision,
“Implementation of New Source Review
(NSR) Program for Particulate Matter
Less Than 2.5 Micrometers (PM,s),” (73
FR 28321, May 16, 2008), promulgated
NSR requirements for implementation
of PMs 5 in nonattainment areas
(nonattainment NSR) and attainment/
unclassifiable areas (PSD). As the
requirements of Subpart 4 only pertain
to nonattainment areas, EPA does not
consider the portions of the 2008
Implementation rule that address
requirements for PM, s attainment and
unclassifiable areas to be affected by the
court’s opinion. Moreover, EPA does not
anticipate the need to revise any PSD
requirements promulgated in the 2008
Implementation rule in order to comply
with the court’s decision. Accordingly,
EPA’s proposed approval of Colorado’s
infrastructure SIP as to elements C or ]
with respect to the PSD requirements
promulgated by the 2008
Implementation rule does not conflict
with the court’s opinion.

The court’s decision with respect to
the nonattainment NSR requirements
promulgated by the 2008
Implementation rule also does not affect
EPA’s action on the present
infrastructure action. EPA interprets the
Act to exclude nonattainment area
requirements, including requirements
associated with a nonattainment NSR
program, from infrastructure SIP
submissions due three years after
adoption or revision of a NAAQS.
Instead, these elements are typically
referred to as nonattainment SIP or

attainment plan elements, which would
be due by the dates statutorily
prescribed under subpart 2 through 5
under part D, extending as far as 10
years following designations for some
elements.

The second PSD requirement for
PM, s is contained in EPA’s October 20,
2010 rule, “Prevention of Significant
Deterioration (PSD) for Particulate
Matter Less Than 2.5 Micrometers
(PM; s)—Increments, Significant Impact
Levels (SILs) and Significant Monitoring
Concentration (SMC)” (75 FR 64864).
EPA regards adoption of the PM 5
increments as a necessary requirement
when assessing a PSD program for the
purposes of element (C).

On May 11, 2012, the State submitted
revisions to Regulation 3 that adopted
all elements of the 2008 Implementation
Rule and the 2010 PM; 5 Increment
Rule. However, the submittal contained
a definition of Major Source Baseline
Date which was inconsistent with 40
CFR 51.166(b)(14)(i). On May 13, 2013,
the State submitted revisions to
Regulation 3 which incorporate the
definition of Major Source Baseline Date
which was consistent with 40 CFR
51.166(b)(14)(i). These submitted
revisions make Colorado’s PSD program
up to date with respect to current
requirements for PM, s. EPA approved
the necessary portions of Colorado’s
May 11, 2012 and May 13, 2013
submissions which incorporate the
requirements of the 2008 PM, 5
Implementation Rule and the 2010
PM; s Increment Rule on September 23,
2013 (78 FR 58186). Colorado’s SIP-
approved PSD program meets current
requirements for PM, 5. EPA therefore is
proposing to approve Colorado’s SIP for
the 2008 ozone, 2008 Pb, and 2010 NO»
NAAQS with respect to the requirement
in section 110(a)(2)(C) to include a
permit program in the SIP as required
by part C of the Act.

Minor NSR

The State has a SIP-approved minor
NSR program, adopted under section
110(a)(2)(C) of the Act. The minor NSR
program is found in Regulation 3 of the
Colorado SIP, and was originally
approved by EPA as Regulation 3 of the
SIP (see 68 FR 37744, June 25, 2003).
Since approval of the minor NSR
program, the State and EPA have relied
on the program to assure that new and
modified sources not captured by the
major NSR permitting programs do not
interfere with attainment and
maintenance of the NAAQS.

EPA is proposing to approve
Colorado’s infrastructure SIP for the
2008 ozone, 2008 Pb, and 2010 NO,
NAAQS with respect to the general
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requirement in section 110(a)(2)(C) to
include a program in the SIP that
regulates the modification and
construction of any stationary source as
necessary to assure that the NAAQS are
achieved.

4. Interstate Transport: The interstate
transport provisions in CAA section
110(a)(2)(D)(i) (also called “good
neighbor” provisions) require each state
to submit a SIP that prohibits emissions
that will have certain adverse air quality
effects in other states. CAA section
110(a)(2)(D)(i) identifies four distinct
elements related to the impacts of air
pollutants transported across state lines.
The two elements under section
110(a)(2)(D)()(I) require SIPs to contain
adequate provisions to prohibit any
source or other type of emissions
activity within the state from emitting
air pollutants that will (element 1)
contribute significantly to
nonattainment in any other state with
respect to any such national primary or
secondary NAAQS, and (element 2)
interfere with maintenance by any other
state with respect to the same NAAQS.
The two elements under section
110(a)(2)(D)(i)(II) require SIPs to contain
adequate provisions to prohibit
emissions that will interfere with
measures required to be included in the
applicable implementation plan for any
other state under part C (element 3) to
prevent significant deterioration of air
quality or (element 4) to protect
visibility. In this action, EPA is
addressing all four elements of CAA
section 110(a)(2)(D)(i).

In this action, EPA is addressing the
2008 Pb and 2010 NO, NAAQS with
regard to elements 1 (significant
contribution to nonattainment) and 2
(interference with maintenance). EPA is
addressing elements 3 (interference with
PSD) and 4 (interference with visibility
protection) of 110(a)(2)(D)(i) with regard
to the 2008 Ozone, 2008 Pb and 2010
NO, NAAQS. We are not addressing
elements 1 and 2 for the 2008 ozone
NAAQS in this action. These elements
will be addressed in a later rulemaking.

A. Evaluation of Significant
Contribution to Nonattainment and
Interference With Maintenance

2008 Pb NAAQS

Colorado’s analysis of potential
interstate transport for the 2008 Pb
NAAQS includes considerations of
Colorado’s Pb emissions inventory, and
the distance of Pb sources in Colorado
to nearby states. The State’s analysis is
available in the docket for this action.

As noted in the 2011 Memo, there is
a sharp decrease in Pb concentrations, at
least in the coarse fraction, as the

distance from a Pb source increases. For
this reason, EPA found that the
“requirements of subsection (2)(D)(i)(I)
(elements 1 and 2) could be satisfied
through a state’s assessment as to
whether or not emissions from Pb
sources located in close proximity to
their state borders have emissions that
impact the neighboring state such that
they contribute significantly to
nonattainment or interfere with
maintenance in that state.” 4 In that
guidance document, EPA further
specified that any source appeared
unlikely to contribute significantly to
nonattainment unless it was located less
than 2 miles from a state border and
emitted at least 0.5 tons per year of Pb.
Colorado’s 110(a)(2)(D)(i)(I) analysis
specifically noted that there are no
sources in the State that meet both of
these criteria. EPA concurs with the
State’s analysis and conclusion that no
Colorado sources have the combination
of Pb emission levels and proximity to
neighboring states to contribute
significantly to nonattainment in or
interfere with maintenance by other
states for this NAAQS. Colorado’s SIP is
therefore adequate to ensure that such
impacts do not occur. We are proposing
to approve Colorado’s submission in
that its SIP meets the requirements of
section 110(a)(2)(D)(i) for the 2008 Pb
NAAQS.

2010 NO> NAAQS

Colorado’s 2010 NO> submission
notes that all states are currently
designated by EPA as unclassifiable/
attainment for NO», and determines that
it is therefore unlikely that Colorado
contributes to nonattainment or
interferes with maintenance for NO, in
any other state.

EPA recognizes the reasonableness of
Colorado’s conclusion, specifically with
regard to element 1 (significant
contribution to nonattainment).5 In
addition, EPA notes that the highest
monitored NO, design values in each
state bordering Colorado are
significantly below the NAAQS (see
Table 2, below).6 This fact further
supports the State’s contention that
significant contribution to
nonattainment or interference with
maintenance of the NO, NAAQS from
Colorado is very unlikely based on the

42011 Memo at pg 8.

5EPA has not interpreted element 1 to literally
mean contribution to designated nonattainment
areas, and has applied this interpretation in
comprehensive actions addressing elements 1 and
2 (See e.g., Cross-State Air Pollution Rule, 76 FR
48208, August 8, 2011).

6EPA did not calculate a 2010 1-hour NO> design
value in the state of Nebraska for the 2011-2013
design value period.

lack of areas with high levels of NO,.
This is especially relevant for element 2
(interference with maintenance),
because in addition to the lack of areas
violating the NO> NAAQS, there are also
no areas near the State approaching
violation of the 2010 NO, NAAQS
which might therefore be expected to
have difficulty maintaining the
standard.

TABLE 2—HIGHEST MONITORED 2010
NO, NAAQS DESIGN VALUES

2011-2013 Percent of
State Design NAAQS
value (100 ppb)
Kansas ............. 65 ppb ........ 65.
Nebraska ......... No Data ...... No Data
New Mexico ..... 41 ppb ........ 41
Oklahoma ........ 54 ppb ........ 54
South Dakota ... | 37 ppb ........ 37
Utah .....ccceeeee. 66 ppb ........ 66
Wyoming .......... 35 ppb ........ 35
*Source: http://www.epa.gov/airtrends/

values.html.

In addition to the monitored levels of
NOs, in states bordering Colorado being
well below the NAAQS, Colorado’s
highest design value from 2011-2013
was also significantly below this
NAAQS (62 ppb).7

Based on all of these factors, EPA
concurs with the State’s conclusion that
Colorado does not contribute
significantly to nonattainment or
interfere with maintenance of the 2010
NO, NAAQS in other states. EPA is
therefore proposing to determine that
Colorado’s SIP includes adequate
provisions to prohibit sources or other
emission activities within the State from
emitting NO, in amounts that will
contribute significantly to
nonattainment in or interfere with
maintenance by any other state with
respect specifically to the NO, NAAQS.

B. Evaluation of Interference With
Measures To Prevent Significant
Deterioration (PSD)

Colorado’s certifications with regard
to elements 3 and 4 of 110(a)(2)(D)(i)
vary by pollutant. Each certification can
be found in the docket for this action.

With regard to the PSD portion of
section 110(a)(2)(D)@)(II), this
requirement may be met by a state’s
confirmation in an infrastructure SIP
submission that new major sources and
major modifications in the state are
subject to a comprehensive EPA-
approved PSD permitting program in
the SIP that applies to all regulated NSR
pollutants and that satisfies the
requirements of EPA’s PSD

7 http://www.epa.gov/airtrends/values.html.
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implementation rule(s).8 As noted in
Section VI.3 of this proposed action,
Colorado has such a program, and EPA
is therefore proposing to approve
Colorado’s SIP for the 2008 ozone, 2008
Pb, and 2010 NO, NAAQS with respect
to the requirement in section
110(a)(2)(C) to include a permit program
in the SIP as required by part C of the
Act.

As stated in the 2013 Memo, in-state
sources not subject to PSD for any one
or more of the pollutants subject to
regulation under the CAA because they
are in a nonattainment area for a
NAAQS related to those particular
pollutants may also have the potential
to interfere with PSD in an attainment
or unclassifiable area of another state.
One way a state may satisfy element 3
with respect to these sources is by citing
an air agency’s EPA-approved
nonattainment NSR provisions
addressing any pollutants for which the
state has designated nonattainment
areas. Colorado has a SIP-approved
nonattainment NSR program which
ensures regulation of major sources and
major modifications in nonattainment
areas.”

As Colorado’s SIP meets PSD
requirements for all regulated NSR
pollutants, and contains a fully
approved nonattainment NSR program,
EPA is proposing to approve the
infrastructure SIP submission as
meeting the applicable requirements of
element 3 of section 110(a)(2)(D)(i) for
the 2008 ozone, 2008 Pb and 2010 NO»
NAAQS.

C. Evaluation of Interference With
Measures To Protect Visibility

To determine whether the CAA
section 110(a)(2)(D)(i)(II) requirement
for visibility protection is satisfied, the
SIP must address the potential for
interference with visibility protection
caused by the pollutant (including
precursors) to which the new or revised
NAAQS applies. An approved regional
haze SIP that fully meets the regional
haze requirements in 40 CFR 51.308
satisfies the 110(a)(2)(D)(1)(II)
requirement for visibility protection as
it ensures that emissions from the state
will not interfere with measures
required to be included in other state
SIPs to protect visibility. In the absence
of a fully approved regional haze SIP, a
state can still make a demonstration that

8See 2013 Memo.

9 See Colorado Regulation No. 3, Part D, Section
V, which was most recently approved by EPA in a
final rulemaking dated February 13, 2014 (79 FR
8632).

satisfies the visibility requirement
section of 110(a)(2)(D)(@)(I1).1°0

Colorado submitted a regional haze
SIP to EPA on May 25, 2011. EPA
approved Colorado’s regional haze SIP
on December 31, 2012 (77 FR 76871). In
early 2013, WildEarth Guardians and
the National Parks Conservation
Association (NPCA) filed separate
petitions for reconsideration of certain
aspects of EPA’s approval of the
Colorado’s regional haze SIP.11 After
these petitions were filed, a settlement
agreement was entered into concerning
the Craig Generating Station by the
petitioners, EPA, CDPHE, and Tri-State
Generation and Transmission
Association, Inc., and filed with the
court on July 10, 2014.12 In accordance
with the settlement agreement, EPA
requested and the court granted a
voluntary remand to EPA of the portions
of EPA’s December 2012 regional haze
SIP approval that related to Craig Unit
1. Because of this remand, and because
the additional controls at the Craig
facility will be implemented through a
revision to the Colorado regional haze
SIP that EPA has not yet acted on, EPA
cannot rely on this approval as
automatically satisfying element 4.

EPA does, however, consider other
aspects of our approval of Colorado’s
regional haze SIP to be sufficient to
satisfy this requirement. Specifically,
EPA found that Colorado met its 40 CFR
51.308(d)(3)(ii) requirements to include
in its regional haze SIP all measures
necessary to (1) obtain its share of the
emission reductions needed to meet the
reasonable progress goals for any other
state’s Class I area to which Colorado
causes or contributes to visibility
impairment, and; (2) ensure it has
included all measures needed to achieve
its apportionment of emission reduction
obligations agreed upon through a
regional planning process. Colorado
participated in a regional planning
process with Western Regional Air
Partnership (WRAP). In the regional
planning process, Colorado analyzed the
WRAP modeling and determined that
emissions from the State do not
significantly impact other states’ Class I
areas.'3 Colorado accepted and
incorporated the WRAP-developed

10 See 2013 Memo. In addition, EPA approved the
visibility requirement of 110(a)(2)(D)(i) for the 1997
Ozone and PM» s NAAQS for Golorado before taking
action on the State’s regional haze SIP. 76 FR 22036
(April 20, 2011).

11 WildEarth Guardians filed its petition on
February 25, 2013, and NPCA filed its petition on
March 1, 2013.

12 This settlement agreement is included in the
docket for this action; see also Proposed Settlement
Agreement, 79 FR 47636 (Aug. 14, 2014).

13 See our proposed rulemaking on the Colorado
regional Haze SIP, 77 FR 18052, March 26, 2012.

visibility modeling into its regional haze
SIP, and the SIP included the controls
assumed in the modeling. For these
reasons, EPA determined that Colorado
had satisfied the Regional Haze Rule
requirements for consultation and
included controls in the SIP sufficient to
address the relevant requirements
related to impacts on Class I areas in
other states. Therefore, we are proposing
to approve the Colorado SIP as meeting
the requirements of element 4 of CAA
section 110(a)(2)(D)(i) for the 2008
ozone, 2008 Pb and 2010 NO, NAAQS.

5. Interstate and International
transport provisions: CAA section
110(a)(2)(D)(ii) requires SIPs to include
provisions ensuring compliance with
the applicable requirements of CAA
sections 126 and 115 (relating to
interstate and international pollution
abatement). Specifically, CAA section
126(a) requires new or modified major
sources to notify neighboring states of
potential impacts from the source.

Section 126(a) requires notification to
affected, nearby states of major
proposed new (or modified) sources.
Sections 126(b) and (c) pertain to
petitions by affected states to the
Administrator of the U.S. EPA
(Administrator) regarding sources
violating the “interstate transport”
provisions of section 110(a)(2)(D)(i).
Section 115 similarly pertains to
international transport of air pollution.

As required by 40 CFR
51.166(q)(2)(iv), Colorado’s SIP-
approved PSD program requires notice
to states whose lands may be affected by
the emissions of sources subject to
PSD.14 This suffices to meet the notice
requirement of section 126(a).

Colorado has no pending obligations
under sections 126(c) or 115(b);
therefore, its SIP currently meets the
requirements of those sections. In
summary, the SIP meets the
requirements of CAA section
110(a)(2)(D)(ii) for the 2008 ozone, 2008
Pb and 2010 NO, NAAQS.

6. Adequate resources: Section
110(a)(2)(E)(i) requires states to provide
necessary assurances that the state will
have adequate personnel, funding, and
authority under state law to carry out
the SIP (and is not prohibited by any
provision of federal or state law from
carrying out the SIP or portion thereof).
Section 110(a)(2)(E)(ii) also requires
each state to comply with the
requirements respecting state boards
under CAA section 128. Section
110(a)(2)(E)(iii) requires states to
“provide necessary assurances that,
where the State has relied on a local or
regional government, agency, or

14 See Colorado Regulation 3, Part D. IV.A.1.
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instrumentality for the implementation
of any [SIP] provision, the State has
responsibility for ensuring adequate
implementation of such [SIP]
provision.”

a. Sub-elements (i) and (iii): Adequate
personnel, funding, and legal authority
under state law to carry out its SIP, and
related issues. Colorado revised statues,
specifically the Colorado Air Pollution
Prevention and Control Act (APPCA)
Sections 25-7-105, 25-7—-111, 42-4-301
to 42—4-316, 42—4—414 and Article 7 of
Title 25, provide adequate authority for
the State of Colorado APCD and AQCC
to carry out its SIP obligations with
respect to the 2008 ozone, 2008 Pb, and
2010 NO, NAAQS. The State receives
Sections 103 and 105 grant funds
through its Performance Partnership
Grant along with required state
matching funds to provide funding
necessary to carry out Colorado’s SIP
requirements. The regulations cited by
Colorado in their certifications and
contained within this docket also
provide the necessary assurances that
the State has responsibility for adequate
implementation of SIP provisions by
local governments. Therefore, we
propose to approve Colorado’s SIP as
meeting the requirements of section
110(a)(2)(E)(1) and (E)(iii) for the 2008
ozone, 2008 Pb, and 2010 NO, NAAQS.

b. Sub-element (ii): State boards.
Section 110(a)(2)(E)(ii) requires each
state’s SIP to contain provisions that
comply with the requirements of section
128 of the CAA. That provision contains
two explicit requirements: (i) That any
board or body which approves permits
or enforcement orders under the CAA
shall have at least a majority of members
who represent the public interest and do
not derive a significant portion of their
income from persons subject to such
permits and enforcement orders; and (ii)
that any potential conflicts of interest by
members of such board or body or the
head of an executive agency with
similar powers be adequately
disclosed.®

On April 10, 2012 (77 FR 21453) EPA
approved the Procedural Rules, Section
1.11.0, as adopted by the AQCC on
January 16, 1998, into the Colorado SIP
as meeting the requirements of section
128 of the Act. Section 1.11.0 specifies
certain requirements regarding the
composition of the AQCC and
disclosure by its members of potential
conflicts of interest. Details on how this
portion of the Procedural Rules meets
the requirements of section 128 are

15EPA’s proposed rule notice (79 FR 71040, Dec.
1, 2014) includes a discussion of the legislative
history of how states could meet the requirements
of CAA section 128.

provided in our January 4, 2012
proposal notice (77 FR 235). In our
April 10, 2012 action, we
correspondingly approved Colorado’s
infrastructure SIP for the 1997 ozone
NAAQS for element (E)(ii). Colorado’s
SIP continues to meet the requirements
of section 110(a)(2)(E)(ii), and we
propose to approve the infrastructure
SIP for the 2008 ozone, 2008 Pb, and
2010 NO, NAAQS for this element.

7. Stationary source monitoring
system: Section 110(a)(2)(F) requires:

(i) The installation, maintenance, and
replacement of equipment, and the
implementation of other necessary
steps, by owners or operators of
stationary sources to monitor emissions
from such sources, (ii) Periodic reports
on the nature and amounts of emissions
and emissions-related data from such
sources, and (iii) Correlation of such
reports by the state agency with any
emission limitations or standards
established pursuant to the Act, which
reports shall be available at reasonable
times for public inspection.

The Colorado AQCC Regulations
listed in the State’s certifications
(Regulations 1, 3, 7, and Common
Provisions Regulation) and contained
within this docket provide authority to
establish a program for measurements
and testing of sources, including
requirements for sampling and testing.
Air Pollutant Emission Notice (APEN)
requirements are defined in Regulation
3 and requires stationary sources to
report their emissions on a regular basis
through APENSs. Regulation 3 also
requires for monitoring to be performed
in accordance with EPA accepted
procedures, and record keeping of air
pollutants. Additionally, Regulation 3
provides for a permitting program that
establishes emission limitations and
standards. Emissions must be reported
by sources to the state for correlation
with applicable emissions limitations
and standards. Monitoring may be
required for both construction and
operating permits.

Additionally, Colorado is required to
submit emissions data to the EPA for
purposes of the National Emissions
Inventory (NEI). The NEI is the EPA’s

central repository for air emissions data.

The EPA published the Air Emissions
Reporting Rule (AERR) on December 5,
2008, which modified the requirements
for collecting and reporting air
emissions data (73 FR 76539). The
AERR shortened the time states had to
report emissions data from 17 to 12
months, giving states one calendar year
to submit emissions data. All states are
required to submit a comprehensive
emissions inventory every three years
and report emissions for certain larger

sources annually through the EPA’s
online Emissions Inventory System.
States report emissions data for the six
criteria pollutants and their associated
precursors—nitrogen oxides, sulfur
dioxide, ammonia, lead, carbon
monoxide, particulate matter, and
volatile organic compounds. Many
states also voluntarily report emissions
of hazardous air pollutants. Colorado
made its latest update to the NEI on
December 31, 2014. EPA compiles the
emissions data, supplementing it where
necessary, and releases it to the general
public through the Web site http://
www.epa.gov/ttn/chief/
eiinformation.html.

Based on the analysis above, we
propose to approve the Colorado’s SIP
as meeting the requirements of CAA
section 110(a)(2)(F) for the 2008 ozone,
2008 Pb, and 2010 NO> NAAQS.

8. Emergency powers: Section
110(a)(2)(G) of the CAA requires
infrastructure SIPs to “provide for
authority comparable to that in [CAA
section 303 16] and adequate
contingency plans to implement such
authority.”

Under CAA section 303, the
Administrator has authority to bring suit
to immediately restrain an air pollution
source that presents an imminent and
substantial endangerment to public
health or welfare, or the environment. If
such action may not practicably assure
prompt protection, then the
Administrator has authority to issue
temporary administrative orders to
protect the public health or welfare, or
the environment, and such orders can
be extended if EPA subsequently files a
civil suit.

APPCA Sections 25-7—-112 and 25-7—
113 provide APCD with general
emergency authority comparable to that
in section 303 of the Act. APPCA
section 25—-7—112(1) provides the
Division of Administration in the
CDPHE with the authority to maintain
civil actions over the sources of air
pollution discharges that constitute “a
clear, present, and immediate danger to
the environment or to the health of the
public.” Specifically, the Division can
seek a “temporary restraining order,
temporary injunction, or permanent
injunction as provided for in the
Colorado rules of civil procedure”
(C.R.S. section 25—-7-112(1)(b)). This

16 Discussion of the requirements for meeting
CAA section 303 is provided in our notice of
proposed rulemaking: Promulgation of State
Implementation Plan Revisions; Infrastructure
Requirements for the 1997 and 2006 p.m.>.s, 2008
Lead, 2008 Ozone, and 2010 NO> National Ambient
Air Quality Standards; South Dakota (79 FR 71040,
Dec. 1, 2014) under “VI. Analysis of State
Submittals, 8. Emergency powers.”


http://www.epa.gov/ttn/chief/eiinformation.html
http://www.epa.gov/ttn/chief/eiinformation.html
http://www.epa.gov/ttn/chief/eiinformation.html
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authority extends to discharges that
constitute “‘an immediate danger to the
welfare of the public because such
pollutants make habitation of residences
or the conduct of businesses subjected
to the pollutants extremely unhealthy or
disruptive.” (C.R.S. Section 25-7—
113(1)).

These civil actions may be maintained
“in any district court of this state for the
district in which the said activity or
discharge is occurring.” (C.R.S. Sections
25-7-112(1)(b); 25-7-113(1)(b)).
Additionally, the action ““shall be given
precedence over all other matters
pending in such district court.” (Id). As
such, Colorado law provides statutory
authority over sources of air pollution
discharges that cause an “immediate
danger” to public health, welfare, or the
environment. This authority allows for
the pursuit of immediate relief and
provides precedence for such matters.
Therefore, Colorado has comparable
judicial authority to that provided to the
Administrator in Section 303.

Similarly, APPCA section 25-7—
112(1)(a) provides the Division of
Administration in the CDPHE with the
authority to issue ““cease-and-desist
orders. . .requiring immediate
discontinuance of such activity or the
discharge of such pollutant into the
atmosphere”” when the activity or
discharge “constitutes a clear, present,
and immediate danger to the
environment or to the health of the
public.” (C.R.S. Section 25-7-112(1)(a)).
Further, “upon receipt of such order,
such person shall immediately
discontinue such activity or discharge.”
(Id). This authority extends to
discharges that constitute “an
immediate danger to the welfare of the
public because such pollutants make
habitation of residences or the conduct
of businesses subjected to the pollutants
extremely unhealthy or disruptive.”
(C.R.S. Section 25-7—-113(1)).

These provisions also allow the
Division to “both issue such a cease-
and-desist order and apply for any such
restraining order or injunction” (C.R.S.
Sections 25-7-112(1)(c); 25—-7-113(c)).
Colorado law provides administrative
authority over sources of air pollution
discharges that cause an “immediate
danger” to public health, welfare, or the
environment. Furthermore, C.R.S.
Sections 25-7-112(2)(b) allows the
Governor to declare a state of air
pollution emergency and take any and
all actions necessary to protect the
health of the public. This authority is
comparable to that provided to the
Administrator in Section 303.

States must also have adequate
contingency plans adopted into their
SIP to implement the air agency’s

emergency episode authority (as
discussed above). This can be met can
by submitting a plan that meets the
applicable requirements of 40 CFR part
51, subpart H for the relevant NAAQS
if the NAAQS is covered by those
regulations. The Denver Emergency
Episode Plan, applicable to the Denver
metropolitan area, satisfies the
requirements of 40 CFR part 51, subpart
H (See 74 FR 47888). The SIP therefore
meets the requirements of 110(a)(2)(G).
Based on the above analysis, we propose
approval of Colorado’s SIP as meeting
the requirements of CAA section
110(a)(2)(G) for the 2008 ozone, 2008
Pb, and 2010 NO, NAAQS.

9. Future SIP revisions: Section
110(a)(2)(H) requires that SIPs provide
for revision of such plan: (i) From time
to time as may be necessary to take
account of revisions of such national
primary or secondary ambient air
quality standard or the availability of
improved or more expeditious methods
of attaining such standard, and (ii),
except as provided in paragraph (3)(C),
whenever the Administrator finds on
the basis of information available to the
Administrator that the SIP is
substantially inadequate to attain the
NAAQS which it implements or to
otherwise comply with any additional
requirements under this [Act].

Colorado’s statutory provision at
Colorado APPCA Sections 25-7—
105(1)(a)(I) gives the AQCC sufficient
authority to meet the requirements of
110(a)(2)(H). Therefore, we propose to
approve Colorado’s SIP as meeting the
requirements of CAA section
110(a)(2)(H).

10. Consultation with government
officials, public notification, PSD and
visibility protection: Section 110(a)(2)(])
requires that each SIP “meet the
applicable requirements of section 121
of this title (relating to consultation),
section 127 of this title (relating to
public notification), and part C of this
subchapter (relating to PSD of air
quality and visibility protection).”

The State has demonstrated it has the
authority and rules in place through its
certifications (contained within this
docket) to provide a process of
consultation with general purpose local
governments, designated organizations
of elected officials of local governments
and any Federal Land Manager having
authority over federal land to which the
SIP applies, consistent with the
requirements of CAA section 121.
Furthermore, EPA previously addressed
the requirements of CAA section 127 for
the Colorado SIP and determined public
notification requirements are
appropriate (45 FR 53147, Aug. 11,
1980).

As discussed above, the State has a
SIP-approved PSD program that
incorporates by reference the federal
program at 40 CFR 52.21. EPA has
further evaluated Colorado’s SIP
approved PSD program in this proposed
action under element (C) and
determined the State has satisfied the
requirements of element 110(a)(2)(C), as
noted above. Therefore, the State has
also satisfied the requirements of
element 110(a)(2)(]).

Finally, with regard to the applicable
requirements for visibility protection,
EPA recognizes states are subject to
visibility and regional haze program
requirements under part C of the Act. In
the event of the establishment of a new
NAAQS, however, the visibility and
regional haze program requirements
under part C do not change. Thus, we
find that there are no applicable
visibility requirements under section
110(a)(2)(J) when a new NAAQS
becomes effective.

Based on the above analysis, we
propose to approve the Colorado SIP as
meeting the requirements of CAA
section 110(a)(2)(J) for the 2008 ozone,
2008 Pb, and 2010 NO> NAAQS.

11. Air quality and modeling/data:
Section 110(a)(2)(K) requires each SIP
provide for: (i) The performance of such
air quality modeling as the
Administrator may prescribe for the
purpose of predicting the effect on
ambient air quality of any emissions of
any air pollutant for which the
Administrator has established a
NAAQS, and (ii) the submission, upon
request, of data related to such air
quality modeling to the Administrator.

Colorado’s Regulation 3 Part A.VIII
(Technical Modeling and Monitoring
Requirements) requires estimates of
ambient air concentrations be based on
applicable air quality models approved
by EPA. Final approval for Regulation 3
Part A.VIII became effective February
20, 1997 (62 FR 2910). Additionally,
Regulation 3 Part D, Section VI.C.
requires the Division to transmit to the
Administrator of the U.S. EPA a copy of
each permit application relating to a
major stationary source or major
modification subject to this regulation,
and provide notice of every action
related to the consideration of such
permit.

Colorado has broad authority to
develop and implement an air quality
control program that includes
conducting air quality modeling to
predict the effect on ambient air quality
of any emissions of any air pollutant for
which a NAAQS has been promulgated
and provide that modeling data to the
EPA. This broad authority can be found
in 25-7-102, C.R.S., which requires that
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emission control measures be evaluated
against economic, environmental,
energy and other impacts, and indirectly
authorizes modeling activities.1?
Colorado also has broad authority to
conduct modeling and submit
supporting data to EPA to satisfy federal
non-attainment area requirements (25—
7-105, 25-7-205.1, 25-7-301, and 25—
7-302, C.R.S.). In addition to statutory
authority, all state implementation
plans and revisions of such plans must
be submitted to Colorado’s Legislature
for review providing another layer of
review and authorization for submittal
to EPA (25-7-133(1), C.R.S.). The State
also has the authority to submit any
modeling data to EPA upon request
under the Colorado Open Records Act
(24-72-201 to 24-72-309, C.R.S.).

As aresult, the SIP provides for such
air quality modeling as the
Administrator has prescribed.
Therefore, we propose to approve the
Colorado SIP as meeting the CAA
section 110(a)(2)(K) for the 2008 ozone,
2008 Pb, and 2010 NO, NAAQS.

12. Permitting fees: Section
110(a)(2)(L) requires SIPs to: Require the
owner or operator of each major
stationary source to pay to the
permitting authority, as a condition of
any permit required under this act, a fee
sufficient to cover; (i) the reasonable
costs of reviewing and acting upon any
application for such a permit; and (ii) if
the owner or operator receives a permit
for such source, the reasonable costs of
implementing and enforcing the terms
and conditions of any such permit (not
including any court costs or other costs
associated with any enforcement
action), until such fee requirement is
superseded with respect to such sources
by the Administrator’s approval of a fee
program under title V.

The State of Colorado requires the
owner or operator of a major stationary
source to pay the Division any fee
necessary to cover the reasonable costs
of reviewing and acting upon any
permit application. The collection of
fees is described in AQCC Regulation 3,
Part A.

We also note that the State has an
EPA approved title V permit program
(60 FR 4563, Jan. 24, 1995) which
provides for collection of permitting
fees. Final approval of the title V
operating permit program became
effective October 16, 2000 (65 FR
49919). Interim approval of Colorado’s
title V operating permit program became
effective February 23, 1995 (60 FR
4563). As discussed in the proposed

17 See Email from Robert True ‘“Response
Requested for Element K on CO’s iSIP” April 6,
2015, available within docket.

interim approval of the title V program
(59 FR 52123, October 14, 1994), the
State demonstrated that the fees
collected were sufficient to administer
the program.

Therefore, based on the State’s
experience in relying on the collection
of fees as described in AQCC Regulation
3, and the use of title V fees to
implement and enforce PSD permits
once they are incorporated into title V
permits, we propose to approve the
submissions as supplemented by the
State for the 2008 ozone, 2008 Pb, and
2010 NO> NAAQS.

13. Consultation/participation by
affected local entities: Section
110(a)(2)(M) requires states to provide
for consultation and participation in SIP
development by local political
subdivisions affected by the SIP.

The statutory provisions cited in
Colorado’s SIP submittals (contained
within this docket) meet the
requirements of CAA section
110(a)(2)(M), so we propose to approve
Colorado’s SIP as meeting these
requirements for the 2008 ozone, 2008
Pb, and 2010 NO, NAAQS.

VII. What action is EPA taking?

In this action, EPA is proposing to
approve the following infrastructure
elements for the 2008 Pb, 2008 ozone,
and 2010 NO, NAAQS: (A), (C) with
respect to minor NSR and PSD
requirements, (D)(i)(II) elements 3 and 4,
(D)(ii), (E), (F), (G), (H), (J), (K), (L), and
(M). EPA is proposing to approve
element (B) for the 2008 Pb and 2008
ozone NAAQS and proposing to
conditionally approve element (B) for
the 2010 NO, NAAQS. Finally, EPA
proposes approval of D(i)(I) elements 1
and 2 for the 2008 Pb and 2010 NO,
NAAQS. EPA will act separately on
infrastructure element (D)(i)(I),
interstate transport elements 1 and 2 for
the 2008 ozone NAAQS.

VIII. Statutory and Executive Orders
Review

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
Act and applicable federal regulations
(42 U.S.C. 7410(k), 40 CFR 52.02(a)).
Thus, in reviewing SIP submissions,
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. Accordingly, this proposed
action merely approves some state law
as meeting federal requirements and
disapproves other state law because it
does not meet federal requirements; this
proposed action does not impose
additional requirements beyond those
imposed by state law. For that reason,
this proposed action:

¢ Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
Oct. 4, 1993);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104—4);

¢ Does not have federalism
implications as specified in Executive
Order 13132 (64 FR 43255, Aug. 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

e Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and,

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, Feb. 16, 1994).

The SIP is not approved to apply on
any Indian reservation land or in any
other area where EPA or an Indian tribe
has demonstrated that a tribe has
jurisdiction. In those areas of Indian
country, the rule does not have tribal
implications and will not impose
substantial direct costs on tribal
governments or preempt tribal law as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000).

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Incorporation by reference,
Intergovernmental relations,
Greenhouse gases, Lead, Nitrogen
dioxide, Ozone, Particulate matter,
Reporting and recordkeeping
requirements, Sulfur oxides, Volatile
organic compounds.

Authority: 42 U.S.C. 7401 et seq.
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Dated: May 13, 2015.
Shaun L. McGrath,
Regional Administrator, Region 8.
[FR Doc. 2015-13123 Filed 5-29-15; 8:45 am|
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R08-OAR-2010-0304; FRL-9928-51—-
Region 8]

Approval and Promulgation of Air
Quality Implementation Plans;
Montana; Revisions to the
Administrative Rules of Montana;
Correction

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: The Environmental Protection
Agency (EPA) is proposing to approve
State Implementation Plan (SIP)
revisions submitted by the State of
Montana on March 17, 2010, August 1,
2011, November 22, 2011, and
September 19, 2014. The revisions are to
the Administrative Rules of Montana
(ARM) and include minor editorial and
grammatical changes, updates to
citations and references to federal and
state laws and regulations, revisions to
open burning rules, changes to the
process for appealing air quality
permits, and providing a process for
revocation of air quality permits when
owners cannot be found by mail. Also
in this action, EPA is proposing to
correct final rules pertaining to
Montana’s SIP. On January 29, 2010,
EPA took direct final action to approve
SIP revisions as submitted by the State
of Montana on January 16, 2009 and
May 4, 2009. EPA subsequently
discovered an error in our January 29,
2010 direct final action related to
“incorporation by reference” (IBR)
materials and the associated regulatory
text numbering. EPA is proposing to
correct this error with today’s action.
This action is being taken under section
110 of the Clean Air Act (CAA).

DATES: Written comments must be
received on or before July 1, 2015.
ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R08-
OAR-2010-0304, by one of the
following methods:

e http://www.regulations.gov. Follow
the on-line instructions for submitting
comments.

e Email: fulton.abby@epa.gov.

e Fax:(303) 312-6064 (please alert
the individual listed in the FOR FURTHER

INFORMATION CONTACT if you are faxing
comments).

e Mail: Director, Air Program,
Environmental Protection Agency
(EPA), Region 8, Mail Code 8P-AR,
1595 Wynkoop Street, Denver, Colorado
80202-1129.

e Hand Delivery: Director, Air
Program, Environmental Protection
Agency (EPA), Region 8, Mail Code 8P—
AR, 1595 Wynkoop Street, Denver,
Colorado 80202—1129. Such deliveries
are only accepted Monday through
Friday, 8:00 a.m. to 4:30 p.m., excluding
federal holidays. Special arrangements
should be made for deliveries of boxed
information.

Instructions: Direct your comments to
Docket ID No. EPA-R08-OAR-2010—
0304. EPA’s policy is that all comments
received will be included in the public
docket without change and may be
made available online at
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be GBI or otherwise
protected through www.regulations.gov
or email. The www.regulations.gov Web
site is an ‘‘anonymous access’’ system,
which means EPA will not know your
identity or contact information unless
you provide it in the body of your
comment. If you send an email
comment directly to EPA, without going
through www.regulations.gov your email
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses. For additional information
about EPA’s public docket visit the EPA
Docket Center homepage at http://
www.epa.gov/epahome/dockets.htm.
For additional instructions on
submitting comments, go to section I,
General Information, of the
SUPPLEMENTARY INFORMATION section of
this document.

Docket: All documents in the docket
are listed in the www.regulations.gov
index. Although listed in the index,
some information is not publicly

available, e.g., CBI or other information
whose disclosure is restricted by statute.
Certain other material, such as
copyrighted material, will be publicly
available only in hard copy. Publicly
available docket materials are available
either electronically in
www.regulations.gov or in hard copy at
the Air Program, Environmental
Protection Agency (EPA), Region 8,
1595 Wynkoop Street, Denver, Colorado
80202—1129. EPA requests that if at all
possible, you contact the individual
listed in the FOR FURTHER INFORMATION
CONTACT section to view the hard copy
of the docket. You may view the hard
copy of the docket Monday through
Friday, 8:00 a.m. to 4:00 p.m., excluding
federal holidays.

FOR FURTHER INFORMATION CONTACT:
Abby Fulton, Air Program, U.S.
Environmental Protection Agency
(EPA), Region 8, Mail Code 8P-AR,
1595 Wynkoop Street, Denver, Colorado
80202-1129, (303) 312—-6563,
fulton.abby@epa.gov.

SUPPLEMENTARY INFORMATION:

Definitions

For the purpose of this document, we
are giving meaning to certain words or
initials as follows:

(i) The words or initials Act or CAA mean
or refer to the Clean Air Act, unless the
context indicates otherwise.

(ii) The initials ARM mean or refer to the
Administrative Rules of Montana.

(iii) The initials BACT mean or refer to Best
Available Control Technology.

(iv) The word or initials Board or BER
mean or refer to the Montana Board of
Environmental Review.

(v) The initials CAMR mean or refer to the
Environmental Protection Agency’s Clear Air
Mercury Rule.

(vi) The initials CBI mean or refer to
confidential business information.

(vii) The initials CFR mean or refer to the
United States Code of Federal Regulations.

(viii) The initials DEQ mean or refer to the
Department of Environmental Quality.

(ix) The words EPA, we, us or our mean or
refer to the United States Environmental
Protection Agency.

(x) The initials IBR mean or refer to
Incorporate by Reference.

(xi) The initials MCA mean or refer to the
Montana Code Annotated.

(xii) The initials NAAQS mean or refer to
national ambient air quality standards.

(xiii) The initials NESHAP mean or refer to
National Emission Standards for Hazardous
Air Pollutants.

(xiv) The initials NSPS mean or refer to
New Source Performance Standards.

(xv) The initials SIP mean or refer to State
Implementation Plan.

(xvi) The word State means or refers to the
State of Montana.


http://www.epa.gov/epahome/dockets.htm
http://www.epa.gov/epahome/dockets.htm
http://www.regulations.gov
mailto:fulton.abby@epa.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
mailto:fulton.abby@epa.gov
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I. General Information

What should I consider as I prepare my
comments for EPA?

1. Submitting Confidential Business
Information (CBI). Do not submit CBI to
EPA through http://www.regulations.gov
or email. Clearly mark the part or all of
the information that you claim to be
CBL. For GBI information on a disk or
CD ROM that you mail to EPA, mark the
outside of the disk or CD ROM as CBI
and then identify electronically within
the disk or CD ROM the specific
information that is claimed as CBI. In
addition to one complete version of the
comment that includes information
claimed as GBI, a copy of the comment
that does not contain the information
claimed as CBI must be submitted for
inclusion in the public docket.
Information so marked will not be
disclosed except in accordance with
procedures set forth in 40 CFR part 2.

2. Tips for preparing your comments.
When submitting comments, remember
to:

¢ Identify the rulemaking by docket
number and other identifying
information (subject heading, Federal
Register, date, and page number);

e Follow directions and organize your
comments;

e Explain why you agree or disagree;

e Suggest alternatives and substitute
language for your requested changes;

e Describe any assumptions and
provide any technical information and/
or data that you used;

e If you estimate potential costs or
burdens, explain how you arrived at
your estimate in sufficient detail to
allow for it to be reproduced;

e Provide specific examples to
illustrate your concerns, and suggest
alternatives;

¢ Explain your views as clearly as
possible, avoiding the use of profanity
or personal threats; and

¢ Make sure to submit your
comments by the comment period
deadline identified.

II. Background

A. On March 17, 2010 the State of
Montana submitted a SIP revision
containing amendments to IBR current
federal regulations and other material
into air quality rules at ARM 17.8.102,
17.8.302, 17.8.767, 17.8.802, 17.8.822,
17.8.902, and 17.8.1002. The
amendments update IBR dates, make
minor editorial and grammatical
changes, and delete references to EPA’s
Clean Air Mercury Rule (CAMR) which
was vacated in February 2008. The
Montana Board of Environmental
Review (BER) adopted the amendments
on October 2, 2009.

B. On August 1, 2011 the State
submitted a SIP revision containing
amendments to IBR current federal
regulations and other material into air
quality rules at ARM 17.8.102. The
revisions update IBR dates and
associated references, make minor
editorial and grammatical changes, and
delete the exclusion from IBR of 40
Code of Federal Regulations (CFR) part
60, subpart DDDD—Emissions
Guidelines and Compliance Times for
Commercial and Industrial Solid Waste
Incineration Units. The BER adopted the
amendments on January 28, 2011.

C. On November 22, 2011 Montana
submitted a SIP revision containing
amendments to ARM 17.8.604, 17.8.610,
17.8.612, 17.8.613, 17.8.614, 17.8.615,
and 17.8.763. The amendments allow
certain open burning to occur in areas
other than where waste was generated,
revise the process for appealing air
quality permits, provide a process for
revocation of air quality permits when
owners cannot be found by mail, and
make minor editorial and grammatical
changes. The Board adopted the
amendments on March 25, 2011.

D. On September 19, 2014 the State of
Montana submitted a SIP revision
containing amendments to IBR current
federal regulations and other material
into air quality rules at ARM 17.8.102.
The amendments update IBR dates,
make minor editorial and grammatical
changes, and delete references to certain
subparts of 40 CFR parts 60 and 63. The
Montana BER adopted the amendments
on May 30, 2014.

E. On January 26, 2010, EPA took
direct final action (75 FR 3993) to
approve revisions to ARM 17.8.102—
Incorporation by Reference—
Publication Dates, with a State effective
date of October 26, 2007. In a
subsequent action, EPA took final action
on July 8, 2011 (76 FR 40237) and
inadvertently approved revisions to
ARM 17.8.102 with a state effective date
of June 17, 2005. This action provides
notice that language in ARM 17.8.102
with a State effective date of October 26,
2007 was in effect between January 26,
2010 and publication of this notice. A
copy of ARM 17.8.102 effective October
26, 2007 is available within this docket.

F. On January 29, 2010, EPA
published a direct final rule in the
Federal Register approving Montana
SIP revisions to the ARM. This action
proposes to correct an error in the
regulatory language in 40 CFR
52.1370(c) of EPA’s January 29, 2010
direct final rule (75 FR 4698).

The State was delegated the authority
for implementation and enforcement of
National Emission Standards for
Hazardous Air Pollutants (NESHAPs)

through a Federal Register notice on
May 11, 1995 (60 FR 25143) and New
Source Performance Standards (NSPS)
by letter on January 9, 2004 (69 FR
43371, July 20, 2004). When a
delegation of authority is granted, EPA
authorizes a state to implement and
enforce a federal regulation. Prior to
receiving delegation, NESHAPs and
NSPS were enforced through Montana’s
SIP.1 Through this process, the State
IBR’d the Federal NESHAPs and NSPS
in 40 CFR parts 60, 61, and 63 into its
SIP-approved regulations. However,
since receiving program delegation,
many of the parts of the IBR referencing
NESHAPs and NSPS in parts 60, 61, and
63 no longer need to be approved into
Montana’s SIP. EPA is working with the
State to remove unnecessary parts of
NESHAPs and NSPS from its SIP. These
amendments will be reflected in a future
Federal Register action. In the interim,
we are proposing no action on any SIP
revisions referencing 40 CFR parts 60,
61, and 63.

II1. EPA’s Review of the State of
Montana’s March 17, 2010; August 1,
2011; November 22, 2011; and
September 19, 2014 Submittals, and
CFR Correction

A. March 17, 2010 SIP Submittal

The State’s March 17, 2010 SIP
submittal contained amendments
adopted by the State on October 2, 2009
(effective October 16, 2009) and
includes the following types of
amendments to the State’s air quality
rules: Revisions to its IBR of documents
and other statutory references; and
updated references to the July 1, 2008
edition of the CFR and the December 31,
2008 edition of the ARM. The revisions
also make minor editorial and
grammatical changes, and delete certain
references to rules which have been
vacated.

We are not acting on several of the
State’s amendments in the March 17,
2010 submittal that delete certain
provisions from the State’s rules
because we did not approve those
provisions into the SIP when they were
part of a prior submittal from the State
and they reference an NSPS in 40 CFR
part 60. On November 1, 2006, the State
submitted revisions to its SIP, including
amendments to ARM 17.8.302, 17.8.767,
17.8.802, 17.8.902, and 17.8.1002. In our
January 26, 2010 action (75 FR 3993),
EPA did not act on revisions to ARM
17.8.302, 17.8.767, 17.8.802, 17.8.902,
or 17.8.1002 because the revisions

1 See Douglas M. Ski, Chief of the Air Programs
Branch, EPA Region 8, Memorandum to Jeffery T.
Chaffe, Chief of the Montana Air Quality Bureau
(October 9, 1991).
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referenced CAMR which was vacated by
the U.S. Court of Appeals for the D.C.
Circuit on February 8, 2008 (see New
Jersey v. EPA, 517 F. 3d 574).

In its March 17, 2010 submission, the
State revisions delete references to
CAMR in ARM 17.8.302(1)(a)(ii),
17.8.767(1)(c), 17.8.802(1)(d),
17.8.902(1)(a), 17.8.1002(1)(a). Since
EPA did not act on revisions to these
sections of the ARM in our January 26,
2010 action, references to CAMR were
never approved into Montana’s SIP.
Furthermore, as explained in the
“Background” section of this notice, we
are proposing no action on revisions
referencing 40 CFR parts 60, 61, and 63.
Therefore, EPA is proposing no action
on the 2010 revisions to ARM
17.8.302(1)(a)(ii), 17.8.767(1)(c),
17.8.802(1)(d), 17.8.902(1)(a), and
17.8.1002(1)(a).

The March 17, 2010 revisions to ARM
17.8.102(1), 17.8.102(1)(a), and
17.8.102(1)(c) make minor grammatical
changes and update the citations and
references to federal law and State rules.
In subsequent SIP submittals dated
August 1, 2011 and September 19, 2014,
the State again updates IBR publication
dates. We therefore propose to act on
revisions to ARM 17.8.102(1)(a), and
17.8.102(1)(c) from the September 19,
2014 submittal, as discussed below, and
to approve the grammatical changes to
ARM 17.8.102(1) from the March 17,
2010 submittal. Since the March 17,
2010 publication date revisions to these
three rules were superseded by the
August 1, 2011 and September 19, 2014
submittals, we are not acting on the
publication date revisions in the March
17, 2010 submittal.

The March 2010 submittal also makes
minor editorial and grammatical
changes to ARM 17.8.102(2),
17.8.102(2)(a), and 17.8.102(3). ARM
17.8.102(2) and (3) list subparts of NSPS
at 40 CFR part 60 and NESHAPs at 40
CFR part 63 which are excluded from
IBR. We therefore propose no action on
the revisions to ARM 17.8.102(2),
17.8.102(2)(a), and 17.8.102(3) from the
August 1, 2011 submittal.

Finally, the submittal deletes ARM
17.8.802(1)(c) and 17.8.822(9), which
require compliance with the ambient
monitoring requirements of 40 CFR part
58, Appendix B. EPA proposes to
approve revisions to ARM 17.8.802(1)(c)
and 17.8.822(9) because that appendix
no longer exists.

B. August 1, 2011 SIP Submittal

The State’s August 1, 2011 SIP
submittal contained amendments
adopted by the State on January 28,
2011 (effective February 11, 2011) and
includes the following types of

amendments to the State’s air quality
rules: Revisions to its IBR of documents
and other statutory references contained
in the State’s air quality rules; an
updated reference to the July 1, 2009
edition of the CFR; and updated
references to the 2006 edition of the
United States Code and Supplement II
(2009), and the December 31, 2009
edition of the ARM. The revisions also
make minor editorial and grammatical
changes, and delete references to a rule
which has been vacated.

The August 1, 2011 revisions to ARM
17.8.102(1)(a), 17.8.102(1)(b), and
17.8.102(1)(c) update the citations and
references to federal law and State rules.
In a subsequent SIP submittal dated
September 19, 2014, the State again
updates IBR publication dates. We
therefore propose to act on revisions to
ARM 17.8.102(1)(a), 17.8.102(1)(b), and
17.8.102(1)(c) from the September 19,
2014 submittal, as discussed below.
Since the August 1, 2011 publication
date revisions to these three rules were
superseded by the September 19, 2014
submittals, we are not acting on the
publication date revisions in the August
1, 2011 submittal.

Additionally, the August 1, 2011
revisions makes a minor editorial
change to ARM 17.8.102(3)(b) which
excludes 40 CFR part 63, subpart
KKKKK, National Emission Standards
for Hazardous Air Pollutants for Clay
Ceramics Manufacturing from IBR and
deletes ARM 17.8.102(3)(d) which
references portions of 40 CFR part 63,
subpart DDDD—NESHAP for Plywood
and Composite Wood Products. As
previously discussed, we are not acting
on revisions referencing 40 CFR parts 60
and 61, and therefore propose no action
on ARM 17.8.102(3)(b) and 17.8.103(d).

C. November 22, 2011 SIP Submittal

The State’s November 22, 2011 SIP
submittal contained amendments
adopted by the State on March 25, 2011
(effective April 15, 2011) and includes
the following types of amendments to
the State’s air quality rules: Revisions to
open burning rules regarding burning
locations, permit appeal processes,
grammatical changes, and revisions to
the notification process of intent to
revoke Montana Air Quality Permits.

Revisions to open burning rules in
ARM section 17.8.604 specify the
circumstances under which moving
wood waste from the location where it
was generated and burning it elsewhere
may occur. The purpose of the revisions
are to provide an exception to the
general prohibition to allow wood waste
generated in areas where burning would
be unwise (e.g., where burning wood
waste on the premises where it is

generated would produce unacceptable
amounts of smoke that could cause or
contribute to a violation of the National
Ambient Air Quality Standards
(NAAQS)) to be moved to areas where
the burning could take place under
conditions protective of the NAAQS and
other conditions applicable to open
burning.

In our August 24, 2006 final rule (71
FR 49999), we took no action on
revisions to ARM 17.8.604(1)(a) that
were submitted by the State on April 18,
2003 because language used in the rule
revision was considered a department
discretion. However, the State’s
November 22, 2011 submittal removes
previous discretionary language of “or
unless approval is granted by the
department on a case by case basis”
from its April 18, 2003 submittal and
replaces it with criteria that the
department applies when determining
whether to issue a permit that allows for
burning of any wood waste at a location
other than where the wood waste was
generated. The revisions ensure waste
that is moved from the premises where
it is generated is still prohibited
material and may not be burned unless
it is conducted pursuant to a landfill or
conditional open burning permit issued
by the department. For conditional air
quality open burning, the State’s rules
require that the department only issue a
permit under its rules if the open
burning will not cause or contribute to
a violation of the NAAQS and that the
open burn conform to Best Available
Control Technology (BACT) (ARM
17.8.612). Among other things, BACT
also requires that these additional
categories only burn during the time
periods specified by the department
(ARM 17.8.601(1)). The revisions also
ensure the movement and burning is
only an option for wood that is not
already described as prohibited and
ensure other methods of disposal are
considered.

In our July 20, 2004 proposed notice
(69 FR 43373) we explained that the
proposed changes would not impact the
stringency of the rule. In a letter to EPA
dated August 19, 2004, the State
clarified the intent of proposed changes
to ARM 17.8.604(1)(a) stating that the
purpose is to ““. . . allow open burning
of material moved to an alternative site
for purposes of better attaining and
maintaining the NAAQS.” ARM
17.8.604(1)(a) further allows “. . .
movement of material for open burning
to locations that minimize health effects
caused by exposure to smoke emissions.
For example, when municipalities
experience massive tree damage,
disposal of material by open burning
within city limits would expose
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populations to smoke emissions.
However, if material is relocated to an
alternate site, populations are better
protected from adverse health effects
caused by exposure to smoke
emissions” (comment letter from Jan
Sensibaugh, Director, Montana
Department of Environmental Quality
(DEQ) to EPA Air & Radiation Program
Director Richard Long, contained within
this docket).

Section 110(1) of the CAA states that
a SIP revision cannot be approved if the
revision would interfere with any
applicable requirement concerning
attainment and reasonable further
progress towards attainment of the
NAAQS or any other applicable
requirements of the Act. The proposed
revisions to ARM 17.8.604(1) do not
interfere with the maintenance of the
NAAQS or any other applicable
requirement of the Act. The November
22, 2011 submittal revises the open
burning rules; however, as discussed
earlier, we do not believe the changes
will impact the NAAQS. Therefore,
section 110(1) requirements are satisfied
and we consequently propose to
approve revisions to ARM
17.8.604(1)(a).

We propose to approve the revision to
ARM 17.8.610(2) which corrects a
grammatical error.

Revisions to ARM 17.8.612, 17.8.613,
17.8.614, and 17.8.615 reflect the
Montana Legislature’s revision of the
process for appealing air quality permits
pursuant to 75-2—-211, Montana Code
Annotated (MCA). The 2003 Legislature
amended 75-2-211, MCA, to eliminate
an automatic stay of the department’s
decision to issue a permit upon a permit
appeal. Instead, during a 15-day delay
before the department decision on the
permit application becomes final, a
permit decision may be stayed only
following a petition and a finding that
the person requesting the stay is entitled
to the relief demanded in the request for
hearing or that continuation of the
permit would cause the petitioner great
or irreparable injury. After 15 days, the
department’s decision cannot be
appealed. If a stay is granted, but the
appeal ultimately fails, the petitioner is
liable for costs and damages to the
permit applicant.

On March 11, 2003, EPA mailed a
memorandum to the Director of the
Montana DEQ 2 which expressed
potential concern with legislation
(including revisions to 75—-2-211, MCA)
pending in the Montana Legislature. As

2 See Stephen S. Tuber, Acting Assistant Regional
Administrator for the Office of Partnerships and
Regulatory Assistance, Memorandum to Jan
Sensibaugh, Director of Montana Department of
Environmental Quality (March 11, 2003).

outlined in the memo, EPA was
concerned that the proposed legislation
had the potential to create major
impediments to the public’s ability to
challenge air permits in state court as
required by the CAA. An important
consideration before EPA approves
programs under the CAA is that the
state must provide the same opportunity
for judicial review of the air permitting
actions in state court as would be
available in federal court. The proposed
bill (HB No. 700, available within this
docket) contained provisions which
would have required citizens and
organizations to file for a preliminary
injunction and then post a bond if such
injunction was granted. The appealing
party’s bond required coverage of the
permittee’s costs of delay. Another
provision required the person
challenging the permit to indemnify the
permittee for the same items covered in
the bond. However, this language (see
HB No. 700, Section 1. 75-2—-211.(11)(d)
and (e) contained within this docket)
was struck from the legislation prior to
approval.

We therefore conclude that the 2003
revisions made to 75-2-211, MCA
(contained within this docket) do not
conflict with the CAA requirements for
judicial review of air permitting actions
(see 42 U.S.C. 7607(b) 3 and 7607(d) 4)
and consequently propose to approve
revisions to 17.8.612(10) and (11),
17.8.613(8) and (9), 17.8.614(8) and (9),
and 17.8.615(6) and (7). Finally,
revision to ARM 17.8.763 provides a
process for notice by publication of the
department’s intent to revoke a Montana
Air Quality Permit issued under Title
17, chapter 8, subchapter 7 when an
owner or operator cannot be found for
service by certified mail. We propose to
approve the revision to ARM
17.8.763(3).

D. September 19, 2014 SIP Submittal

The State’s September 19, 2014 SIP
submittal contained amendments
adopted by the State on May 30, 2014
(effective June 12, 2014) and includes
the following types of amendments to

3 The Environmental Appeals Board Practice
Manual, EPA, (September 2010) http://
www.epa.gov/eab/pmanual.pdf.

442 U.S.C. 7607(d)(7)(B) states: “Only an
objection to a rule or procedure which was raised
with reasonable specificity during the period for
public comment (including any public hearing) may
be raised during judicial review . . .” “If the
Administrator refuses to convene such a
proceeding, such person may seek review of such
refusal in the United States court of appeals for the
appropriate circuit (as provided in subsection (b) of
this section). Such reconsideration shall not
postpone the effectiveness of the rule. The
effectiveness of the rule may be stayed during such
reconsideration, however, by the Administrator or
the court for a period not to exceed three months.”

the State’s air quality rules: Revisions to
its IBR of documents and other statutory
references contained in the State’s air
quality rules; an updated reference to
the July 1, 2013 edition of the CFR; and
an updated reference to the 2012 edition
of the United States Code as it existed
on December 31, 2013. The revisions
also make minor editorial and
grammatical changes; delete references
to NSPS and NESHAPs which are
excluded from IBR; delete references to
a rule which has been vacated; and add
information on how to obtain IBR
materials referenced in the ARM.

The September 19, 2014 revisions to
ARM 17.8.102(1)(a), 17.8.102(1)(b), and
17.8.102(1)(c) update the citations and
references to federal law and State rules.
We propose to approve these revisions.

The September 19, 2014 revisions
delete ARM 17.8.102(2), 17.8.102(2)(a),
and 17.8.102(2)(b) which reference
subparts of 40 CFR part 60 (NSPS) that
are excluded from IBR. The revisions
also make a minor editorial change to
ARM 17.8.102(3); delete certain
language in ARM 17.8.102(3)(a) and
ARM 17.8.102(3)(b) which references 40
CFR part 63, subpart JJJJ, NESHAP for
Brick and Structural Clay Products
Manufacturing and subpart KKKK,
NESHAP for Clay Ceramics
Manufacturing, respectively; and delete
ARM 17.8.102(3)(c) which references 40
CFR part 63, subpart DDDDD, NESHAP
for Industrial, Commercial, and
Institutional Boilers and Process
Heaters. We propose no action on these
revisions since they are in reference to
40 CFR parts 60 and 63.

Finally, the September 19, 2014
revisions add ARM 17.8.102(3) and
17.8.102(4)(a) through (d) which
includes information on how to obtain
a copy of materials incorporated by
reference in this chapter of the ARM
and copies of federal materials. We
propose to approve language added to
ARM 17.8.102(3) and 17.8.102(4)(a)
through (d).

Proposed Correction

In the direct final rule published in
the Federal Register on January 29,
2010 (75 FR 4698), on page 4700, third
column, we propose to correct the
amendatory instruction 2, in the second

line, ““. . . adding paragraph (c) (68)
.. .”toread: “. . . Adding paragraph
(c) (69) . . ..”; and also propose the

conforming change in the regulatory
text, changing paragraph (c)(68) to
(c)(69). This proposed change is
necessary because of the inadvertent
error made to this regulatory language in
our action at 75 FR 4698.
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IV. What action is EPA taking?

EPA is proposing to approve
grammatical changes made to ARM
17.8.102(1), and all revisions of
17.8.802(1)(c) and 17.8.822(9) from the
March 17, 2010 submittal. We propose
to approve November 22, 2011 revisions
to ARM 17.8.604(1)(a),17.8.610(2),
17.8.612(10) and (11), 17.8.613(8) and
(9), 17.8.614(8) and (9), 17.8.615(6) and
(7), and 17.8.763(3). We propose to
approve the September 19, 2014
submittal’s citations and references to
federal law and State rules superseding
and replacing all previous versions of
ARM 17.8.102(1)(a), 17.8.102(1)(b), and
17.8.102(1)(c). Previous submittals were
received on March 17, 2010 and August
1, 2011. We also propose to approve
language added to ARM 17.8.102(3) and
17.8.102(4)(a) through (d) from the
September 19, 2014 submittal. Our
action also provides notice that
language in ARM 17.8.102 was in effect
between January 16, 2010 and
publication of this notice. Finally, EPA
proposes to correct erroneous
amendatory instructions published in
the Federal Register on January 29,
2010 (75 FR 4698).

V. Statutory and Executive Orders
Review

In this rule, the EPA is proposing to
include in a final EPA rule regulatory
text that includes incorporation by
reference. In accordance with
requirements of 1 CFR 51.5, the EPA is
proposing to incorporate by reference
the Administrative Rules of Montana
regarding citations and references to
federal and State laws and regulations;
open burning rules; air quality permits
appeal process; and revocation of air
quality permits discussed in section III,
EPA’s Review of the State of Montana’s
March 17, 2010; August 1, 2011;
November 22, 2011; and September 19,
2014 Submittals, and CFR Correction, of
this preamble. The EPA has made, and
will continue to make, these documents
generally available electronically
through www.regulations.gov and/or in
hard copy at the appropriate EPA office
(see the ADDRESSES section of this
preamble for more information).

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
Act and applicable federal regulations
(42 U.S.C. 7410(k), 40 CFR 52.02(a)).
Thus, in reviewing SIP submissions,
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. Accordingly, this proposed
action merely approves some state law
as meeting federal requirements and
disapproves other state law because it

does not meet federal requirements; this
proposed action does not impose
additional requirements beyond those
imposed by state law. For that reason,
this proposed action:

¢ Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

o Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ Does not have federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and,

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

The SIP is not approved to apply on
any Indian reservation land or in any
other area where EPA or an Indian tribe
has demonstrated that a tribe has
jurisdiction. In those areas of Indian
country, the rule does not have tribal
implications and will not impose
substantial direct costs on tribal
governments or preempt tribal law as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000).

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Incorporation by reference,
Intergovernmental relations,
Greenhouse gases, Lead, Nitrogen
dioxide, Ozone, Particulate matter,
Reporting and recordkeeping

requirements, Sulfur oxides, Volatile
organic compounds.

Authority: 42 U.S.C. 7401 et seq.
Dated: May 13, 2015.
Shaun L. McGrath,
Regional Administrator, Region 8.
[FR Doc. 2015-13129 Filed 5-29-15; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 97
[FRL-9928-49-0OAR]

Availability of Data on Allocations of
Cross-State Air Pollution Rule
Allowances From New Unit Set-Asides
for the 2015 Compliance Year

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Notice of data availability
(NODA).

SUMMARY: The Environmental Protection
Agency (EPA) is providing notice of the
availability of preliminary calculations
of emission allowance allocations to
certain units under the Cross-State Air
Pollution Rule (CSAPR). Under the
CSAPR federal implementation plans
(FIPs), portions of each covered state’s
annual emissions budgets for each of the
four CSAPR emissions trading programs
are reserved for allocation to electricity
generating units that commenced
commercial operation on or after
January 1, 2010 (new units) and certain
other units not otherwise obtaining
allowance allocations under the FIPs.
The quantities of allowances allocated
to eligible units from each new unit set-
aside (NUSA) under the FIPs are
calculated in an annual one- or two-
round allocation process. EPA has
completed preliminary calculations for
the first round of NUSA allowance
allocations for the 2015 compliance year
and has posted spreadsheets containing
the calculations on EPA’s Web site. EPA
will consider timely objections to the
preliminary calculations (including
objections concerning the identification
of units eligible for allocations) and will
promulgate a notice responding to any
such objections no later than August 1,
2015, the deadline for recording the
first-round allocations in sources’
Allowance Management System
accounts. This notice may concern
CSAPR-affected units in the following
states: Alabama, Arkansas, Florida,
Georgia, Illinois, Indiana, Iowa, Kansas,
Kentucky, Louisiana, Maryland,
Michigan, Minnesota, Mississippi,
Missouri, Nebraska, New Jersey, New
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York, North Carolina, Ohio, Oklahoma,
Pennsylvania, South Carolina,
Tennessee, Texas, Virginia, West
Virginia, and Wisconsin.

DATES: Objections to the information
referenced in this notice must be
received on or before July 1, 2015.

ADDRESSES: Submit your objections via
email to CSAPR_NUSA®@epa.gov.
Include “2015 NUSA allocations” in the
email subject line and include your
name, title, affiliation, address, phone
number, and email address in the body
of the email.

FOR FURTHER INFORMATION CONTACT:
Questions concerning this action should
be addressed to Robert Miller at (202)
343-9077 or miller.robertl@epa.gov or
Kenon Smith at (202) 343-9164 or
smith.kenon@epa.gov.

SUPPLEMENTARY INFORMATION: Under the
CSAPR FIPs, the mechanisms by which
initial allocations of emission
allowances are determined differ for
“existing”” and “new” units. For
“existing”” units—that is, units
commencing commercial operation
before January 1, 2010—the specific
amounts of CSAPR FIP allowance
allocations for all compliance years
have been established through
rulemaking. EPA has announced the
availability of spreadsheets showing the
CSAPR FIP allowance allocations to
existing units in previous notices.!

“New”” units—that is, units
commencing commercial operation on
or after January 1, 2010—as well as
certain older units that would not
otherwise obtain FIP allowance
allocations do not have pre-established
allowance allocations. Instead, the
CSAPR FIPs reserve a portion of each
state’s total annual emissions budget for
each CSAPR emissions trading program
as a new unit set-aside (NUSA) 2 and
establish an annual process for
allocating NUSA allowances to eligible
units. States with Indian country within
their borders have separate Indian
country NUSAs. The annual process for
allocating allowances from the NUSAs
and Indian country NUSAs to eligible
units is set forth in the CSAPR

1The latest spreadsheet of CSAPR FIP allowance
allocations to existing units, updated in 2014 to
reflect changes to CSAPR’s implementation
schedule but with allocation amounts unchanged
since June 2012, is available at http://www.epa.gov/
crossstaterule/actions.html. See Availability of Data
on Allocations of Cross-State Air Pollution Rule
Allowances to Existing Electricity Generating Units,
79 FR 71674 (December 3, 2014).

2The NUSA amounts range from two percent to
eight percent of the respective state budgets. The
variation in percentages reflects differences among
states in the quantities of emission allowances
projected to be required by known new units at the
time the budgets were set or amended.

regulations at 40 CFR 97.411(b) and
97.412 (NOx Annual Trading Program),
97.511(b) and 97.512 (NOx Ozone
Season Trading Program), 97.611(b) and
97.612 (SO, Group 1 Trading Program),
and 97.711(b) and 97.712 (SO, Group 2
Trading Program). Each NUSA
allowance allocation process involves
up to two rounds of allocations to new
units followed by the allocation to
existing units of any allowances not
allocated to new units. EPA provides
public notice at certain points in the
process. This notice concerns
preliminary calculations for the first
round of NUSA allowance allocations
for the 2015 compliance year.3

The units eligible to receive first-
round NUSA allocations are defined in
§§97.412(a)(1), 97.512(a)(1),
97.612(a)(1), and 97.712(a)(1).
Generally, eligible units include any
CSAPR-affected unit that has not been
allocated allowances as an existing unit
as well as certain units that have been
allocated allowances as existing units
but whose allocations have been
deducted or not recorded because of
corrections or multi-year breaks in
operations. EPA notes that a valid
allowance allocation may consist of zero
allowances; thus, an existing unit
specifically allocated zero allowances in
the spreadsheet of CSAPR FIP
allowance allocations to existing units is
generally ineligible to receive a NUSA
allowance allocation.

The quantity of allowances to be
allocated through the 2015 NUSA
allowance allocation process for each
state and emissions trading program is
generally the state’s 2015 emissions
budget less the sum of (1) the total of the
2015 CSAPR FIP allowance allocations
to existing units and (2) the amount of
the 2015 Indian country NUSA, if any.4
The amounts of NUSA allowances may
be increased in certain circumstances as
set forth in §§97.412(a)(2), 97.512(a)(2),
97.612(a)(2), and 97.712(a)(2).

The amounts of first-round allocations
to eligible units from each NUSA are
calculated according to the procedures
set forth in §§97.412(a)(3)—(7) and (12),
97.512(a)(3)—(7) and (12), 97.612(a)(3)-
(7) and (12), and 97.712(a)(3)—(7) and
(12). Generally, the procedures call for
each eligible unit to receive a first-round
2015 NUSA allocation equal to its 2014
emissions as reported under 40 CFR part

3 At this time, EPA is not aware of any unit
eligible for a first-round allocation from any Indian
country NUSA.

4The quantities of allowances to be allocated
through the NUSA allowance allocation process
may differ slightly from the NUSA amounts set
forth in §§97.410(a), 97.510(a), 97.610(a), and
97.710(a) because of rounding in the spreadsheet of
CSAPR FIP allowance allocations to existing units.

75 unless the total of such allocations to
all eligible units would exceed the
amount of allowances in the NUSA, in
which case the allocations are reduced
on a pro-rata basis.?

EPA notes that an allocation or lack
of allocation of allowances to a given
EGU does not constitute a determination
that CSAPR does or does not apply to
the EGU. EPA also notes that allocations
are subject to potential correction.

The detailed unit-by-unit data and
preliminary allowance allocation
calculations are set forth in Excel
spreadsheets titled “CSAPR NUSA
2015 NOx_Annual 1st Round Prelim
Data”, “CSAPR NUSA 2015
_NOx_OS_1st Round Prelim Data”,
and “CSAPR_NUSA 2015 SO, 1st
_Round Prelim Data,” available on
EPA’s Web site at http://www.epa.gov/
crossstaterule/actions.html. The three
spreadsheets show EPA’s initial
determinations of 2015 NUSA
allocations for new units subject to the
CSAPR NOx Annual, NOx Ozone
Season, and SO, (Group 1 and Group 2)
trading programs, respectively. Each of
the spreadsheets contains a separate
worksheet for each state covered by that
program showing, for each unit
identified as eligible for a first-round
NUSA allocation, (1) the unit’s
emissions in the 2014 control period
(annual or ozone season as applicable),
(2) the maximum first-round 2015
NUSA allowance allocation for which
the unit is eligible (typically the unit’s
emissions in the 2014 control period),
(3) various adjustments to the unit’s
maximum allocation, many of which are
necessary only if the NUSA pool is
oversubscribed, and (4) the preliminary
calculation of the unit’s first-round 2015
NUSA allowance allocation.

Each state worksheet also contains a
summary showing (1) the quantity of
allowances initially available in that
state’s 2015 NUSA, (2) the sum of the

5 Subsequent allocations of any allowances
remaining in any 2015 NUSA after first-round
allocations will be addressed in future notices. Any
such allocations will be made according to the
procedures set forth in §§97.412(a)(9)-(10) and
(12), 97.512(a)(9)—(10) and (12), 97.612(a)(9)—(10)
and (12), and 97.712(a)(9)—(10) and (12). Generally,
new units that commenced commercial operations
in 2014 or 2015 will receive second-round 2015
NUSA allocations sufficient to bring the totals of
their first- and second-round allocations up to their
2015 emissions as reported under 40 CFR part 75
unless the total of such second-round allocations
for all eligible units would exceed the remaining
amount of allowances in the NUSA, in which case
the second-round allocations will be reduced on a
pro-rata basis. Any allowances remaining in any
NUSA after second-round allocations to new
units—along with any allowances remaining in any
corresponding Indian country NUSA—will be
allocated to the state’s existing units in proportion
to their respective 2015 CSAPR FIP allocations of
non-NUSA allowances.


http://www.epa.gov/crossstaterule/actions.html
http://www.epa.gov/crossstaterule/actions.html
http://www.epa.gov/crossstaterule/actions.html
http://www.epa.gov/crossstaterule/actions.html
mailto:miller.robertl@epa.gov
mailto:smith.kenon@epa.gov
mailto:CSAPR_NUSA@epa.gov
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first-round 2015 NUSA allowance
allocations that will be made to new
units in that state, assuming there are no
corrections to the data, and (3) the
quantity of allowances that would
remain in the 2015 NUSA for use in
second-round allocations to new units
(or ultimately for allocation to existing
units), again assuming there are no
corrections to the data.

Objections should be strictly limited
to the data and calculations upon which
the NUSA allowance allocations are
based and should be emailed to the
address identified in ADDRESSES.
Objections must include: (1) Precise
identification of the specific data and/or
calculations the commenter believes are
inaccurate, (2) new proposed data and/
or calculations upon which the
commenter believes EPA should rely
instead to determine allowance
allocations, and (3) the reasons why
EPA should rely on the commenter’s
proposed data and/or calculations and
not the data referenced in this notice.

Authority: 40 CFR 97.411(b), 97.511(b),
97.611(b), and 97.711(b).

Dated: May 22, 2015.
Reid P. Harvey,
Director, Clean Air Markets Division.
[FR Doc. 2015-13031 Filed 5-29-15; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17

[Docket No. FWS-R2-ES-2015-0030;
FF09E42000 156 FXES11130900000]

Endangered and Threatened Wildlife
and Plants; 90-Day Finding on a
Petition To Remove the Bone Cave
Harvestman (Texella reyesi) From the
List of Endangered and Threatened
Wildlife

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Notice of 90-day petition
finding.

SUMMARY: We, the U.S. Fish and
Wildlife Service (Service), announce a
90-day finding on a petition to remove
the Bone Cave harvestman (Texella
reyesi) from the List of Endangered and
Threatened Wildlife under the
Endangered Species Act of 1973, as
amended (Act). Based on our review, we
find that the petition does not present
substantial scientific or commercial
information indicating that the
petitioned action may be warranted.
Therefore, we are not initiating a status

review in response to this petition.
However, we ask the public to submit to
us any new information that becomes
available concerning the status of, or
threats to, the Bone Cave harvestman or
its habitat at any time.

DATES: The finding announced in this
document was made on June 1, 2015.
ADDRESSES: Copies of the petition are
available in the docket associated with
this notice at http://
www.regulations.gov and at http://
fws.gov/southwest/es/austintexas/ or
upon request from the Field Supervisor
of the Austin Ecological Services Field
Office, 10711 Burnet Road, Suite 200,
Austin, TX 78758.

FOR FURTHER INFORMATION CONTACT:
Adam Zerrenner, Field Supervisor,
Austin Ecological Services Field Office,
10711 Burnet Road, Suite 200, Austin,
TX 78758; by telephone at 512—490—
0057; or by facsimile at 512—490-0974.
If you use a telecommunications device
for the deaf (TDD), please call the
Federal Information Relay Service
(FIRS) at 800-877-8339.
SUPPLEMENTARY INFORMATION:

Background

Section 4(b)(3)(A) of the Act requires
that we make a finding on whether a
petition to list, delist, or reclassify a
species presents substantial scientific or
commercial information indicating that
the petitioned action may be warranted.
We are to base this finding on
information provided in the petition,
supporting information submitted with
the petition, and information otherwise
available in our files. To the maximum
extent practicable, we are to make this
finding within 90 days of our receipt of
the petition and publish our notice of
the finding promptly in the Federal
Register.

Our standard for substantial scientific
or commercial information within the
Code of Federal Regulations (CFR) with
regard to a 90-day petition finding is
““that amount of information that would
lead a reasonable person to believe that
the measure proposed in the petition
may be warranted” (50 CFR
424.14(b)(1)). If we find that substantial
scientific or commercial information
was presented, we are required to
promptly conduct a species status
review, which we subsequently
summarize in a 12-month finding.

Petition History

On June 2, 2014, we received a
petition from John Yearwood, Kathryn
Heidemann, Charles and Cheryl Shell,
the Walter Sidney Shell Management
Trust, the American Stewards of
Liberty, and Steven W. Carothers

requesting that we remove the
endangered Bone Cave harvestman from
the Federal lists of endangered and
threatened species. The petition clearly
identified itself as a petition and
included the requisite identification
information for the petitioners, as
required in 50 CFR 424.14(a). This
finding addresses the petition.

Previous Federal Actions

The Bone Cave harvestman was
originally listed as endangered on
September 16, 1988 (53 FR 36029). In an
August 18, 1993, Federal Register
document (58 FR 43818), the Service
gave the Bone Cave harvestman
protection under the Act as a separate
species. It had previously been listed as
endangered as a part of the Bee Creek
Cave harvestman (Texella reddelli),
which was subsequently re-classified
into two species, and this final rule set
forth technical corrections to ensure that
the species continued to receive
protection under the Act. On March 14,
1994, we published a 90-day finding (59
FR 11755) on a petition to delist the
Bone Cave harvestman in which we
found that the petition did not present
substantial scientific or commercial
information indicating that the
petitioned action may have been
warranted. A draft recovery plan was
available for public review and
comment on June 7, 1993, and a final
recovery plan was published on August
25, 1994 (Service 1994). On December 4,
2009, we completed a 5-year review of
the Bone Cave harvestman, which
recommended that the species remain
listed as endangered (Service 2009).

Species Information

For information on the biology and
life history of the Bone Cave
harvestman, see the final rule listing
this species (53 FR 36029), the
Endangered Karst Invertebrates
Recovery Plan for Travis and
Williamson Counties (Service 1994),
and the 5-year Status Review for the
Bone Cave Harvestman (Service 2009),
all posted at http://ecos.fws.gov/
speciesProfile/profile/
speciesProfile.action?spcode=]009. For
information on preserve design and
management for karst invertebrate
species conservation, see the Karst
Preserve Design Recommendations
(Service 2012) and the Karst Preserve
Management and Monitoring
Recommendations (Service 2014) posted
at http://www.fws.gov/southwest/es/
AustinTexas/ESA Sp KarstInverts.html.


http://ecos.fws.gov/speciesProfile/profile/speciesProfile.action?spcode=J009
http://ecos.fws.gov/speciesProfile/profile/speciesProfile.action?spcode=J009
http://ecos.fws.gov/speciesProfile/profile/speciesProfile.action?spcode=J009
http://www.fws.gov/southwest/es/AustinTexas/ESA_Sp_KarstInverts.html
http://www.fws.gov/southwest/es/AustinTexas/ESA_Sp_KarstInverts.html
http://fws.gov/southwest/es/austintexas/
http://fws.gov/southwest/es/austintexas/
http://www.regulations.gov
http://www.regulations.gov
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Evaluation of Information for This
Finding

Under section 3(16) of the Act, we
may consider for listing any species,
including subspecies, of fish, or
wildlife, or plants, and any distinct
population segment (DPS) of any
species of vertebrate fish or wildlife that
interbreeds when mature (16 U.S.C.
1532(16)). Such entities are listed under
the Act if we determine that they meet
the definition of an endangered or
threatened species.

Section 4 of the Act (16 U.S.C. 1533)
and its implementing regulations at 50
CFR 424 set forth the procedures for
adding a species to, or removing a
species from, the lists of endangered
and threatened species. A species may
be determined to be an endangered or
threatened species due to one or more
of the five factors described in section
4(a)(1) of the Act:

(A) The present or threatened
destruction, modification, or
curtailment of its habitat or range;

(B) Overutilization for commercial,
recreational, scientific, or educational
purposes;

(C) Disease or predation;

(D) The inadequacy of existing
regulatory mechanisms; or

(E) Other natural or manmade factors
affecting its continued existence.

We must consider these same five
factors in delisting a species. We may
delist a species according to 50 CFR
424.11(d) if the best available scientific
and commercial data indicate that the
species is neither endangered nor
threatened for the following reasons:

(1) The species is extinct;

(2) the species is recovered; or

(3) the original data for classification
were in error. According to 50 CFR
424.11(d)(3), a species may be delisted
when subsequent investigations “show
that the best scientific and commercial
data available when the species was
listed, or the interpretation of such data,
were in error.”

In making this 90-day finding, we
evaluated whether the petition
presented substantial information
indicating that the petitioned action
(delisting) may be warranted.

The petition did not assert that the
Bone Cave harvestman is extinct, nor do
we have information in our files
indicating that the species is extinct.

The petition asserted that new
information indicates that the original
data, or our interpretation of the data,
used in the listing of this species were
in error. The petition also states that
significant conservation has been put in
place since the species was listed, such
that the species is recovered.

In 2009, we conducted a 5-year status
review of the Bone Cave harvestman
(Service 2009). The purpose of a 5-year
status review is to evaluate whether or
not the species’ status has changed since
it was listed (or since the most recent 5-
year review). Based on a 5-year review,
we recommend whether the species
should be removed from the lists of
endangered and threatened species, be
changed in status from endangered to
threatened, or be changed in status from
threatened to endangered. As part of the
2009 Bone Cave harvestman review, we
evaluated whether the species had met
the recovery criteria laid out in the
species’ recovery plan (Service 1994,
pp. 86—89).

Our recovery handbook (Service 2010)
points out that recovery criteria should
address the biodiversity principles of
resiliency, redundancy, and
representation (Schaffer and Stein
2000).

Resiliency is defined as the ability of
a species to persist through severe
hardships or stochastic events (Tear et
al. 2005, p. 841). A variety of factors
contribute to a species’ resiliency. These
can include how sensitive the species is
to disturbances or stressors in its
environment, how often they reproduce
and how many young they have, and
their specific habitat needs. A species’
resiliency can also be affected by the
resiliency of individual populations and
the number of populations and their
distribution across the landscape.
Protecting multiple populations and
variation of a species across its range
may contribute to its resiliency,
especially if some populations or
habitats are more susceptible or better
adapted to certain threats than others
(Service and NOAA 2011, p. 76994).
The ability of individuals from
populations to disperse and recolonize
an area that has been extirpated may
also influence the species’ resiliency. As
population size and habitat quality
increase, the population’s ability to
persist through periodic hardships also
increases. Healthy populations are more
resilient and better able to withstand
disturbances such as random
fluctuations in birth rates (demographic
stochasticity), and variation in rainfall
and/or temperatures (environmental
stochasticity).

Redundancy is defined as ensuring a
sufficient number of populations to
provide a margin of safety to reduce the
risk of losing a species or certain
representation (variation) within a
species due to catastrophic events or
other threats. Redundancy is essential
for long-term viability (Shaffer and Stein
2000, pp. 307, 309-310; Groves et al.
2002, p. 506). This provides a margin of

safety for a species to withstand
catastrophic events (Service and NOAA
2011, p. 76994) by decreasing the
chance of any one event affecting the
entire species. Redundancy is about
spreading risk and can be measured
through the duplication and distribution
of resilient populations across the range
of the species.

Representation is defined as
conserving “‘some of everything” with
regard to genetic and ecological
diversity to allow for future adaptation
and maintenance of evolutionary
potential. Representation and the
adaptive capabilities (Service and
NOAA 2011, p. 76994) of the Bone Cave
harvestman are also important for long-
term viability. Because a species’
genetic makeup is shaped through
natural selection by the environments it
has experienced (Shaffer and Stein
2000, p. 308), populations should be
protected in the array of different
environments in which the invertebrate
species occur as a strategy to ensure
genetic representation, adaptive
capability, and conservation of the
species. Generally, the more
representation, or diversity, the species
has, the more it is capable of adapting
to changes (natural or human caused) in
its environment.

The recovery plan for the Bone Cave
harvestman (Service 1994, pp. 86—88)
identifies criteria for reclassification
(from endangered to threatened), but
does not include delisting criteria
because we were uncertain about
prospects for recovery and delisting of
the species. These recovery criteria are
a way of measuring our progress toward
recovery. The recovery plan identifies
two criteria for reclassifying the species
from endangered to threatened:

(1) Three karst fauna areas (if at least
three exist) within each karst fauna
region in its range are protected in
perpetuity. If fewer than three karst
fauna areas exist within a given karst
fauna region, then all karst fauna areas
within that region should be protected.

(2) Criterion (1) has been maintained
for at least 5 consecutive years with
assurances that these areas will remain
protected in perpetuity.

There are six karst fauna regions in
Travis and Williamson Counties that are
known to contain the Bone Cave
harvestman (Service 1994, p. 33): North
Williamson, Georgetown, McNeil/
Round Rock, Cedar Park, Jollyville
Plateau, and Central Austin. These
regions are used as a way to facilitate
conservation of representation and
redundancy (as defined above)
throughout the species’ range.

For the purposes of the recovery plan,
a karst fauna area “‘is an area known to
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support one or more locations of a listed
species and is distinct in that it acts as

a system that is separated from other
karst fauna areas by geologic and
hydrologic features and/or processes
that create barriers to the movement of
water, contaminants, and troglobitic
fauna” that live their entire lives
underground (Service 1994, p. 76). Karst
fauna areas should be far enough apart
so that if a catastrophic event (for
example, contamination of the water
supply, flooding, disease) were to
destroy one of the areas, that event
would not likely destroy any other area
occupied by that species (Service 1994,
p. 76).

To be considered “protected,” a karst
fauna area must be sufficiently large to
maintain the integrity of the karst
ecosystem on which the species
depends (Service 1994, p. 87). In
addition, these areas must also provide
protection from threats such as red
imported fire ants, habitat destruction,
and contaminants.

The overall recovery strategy for the
Bone Cave harvestman includes the
perpetual protection and management of
an adequate quantity and quality of
habitat (three karst fauna areas in each
karst fauna regions) that spans the
species’ geographic range and provides
a high probability of the species’
recovery and survival over the long
term. Adequate quality (as discussed
below) and quantity of habitat refers to
both size and number of preserved karst
fauna areas that are sufficient for
supporting the karst invertebrates and
the ecosystems upon which they
depend (Service 2011, p. 16). The
recovery plan criteria call for three karst
fauna areas (preserves) in each karst
fauna region. The size of karst fauna
area preserves should be large enough to
ensure resiliency as discussed above
and to protect the environmental
integrity of the karst ecosystems upon
which the species depends. The number
of karst fauna area preserves called for
in the recovery criteria provides
redundancy for the species. A minimal
level of redundancy is essential to
provide a margin of safety for the
species to reduce the risk of losing the
species or representation (variation)
within the species from catastrophic
events or other threats (Shaffer and
Stein 2000 pp. 307, 309-310, Groves et
al. 2002, p. 506). The Bone Cave
harvestman has significant geographic
variability across its range, and loss of
a significant number of locations in part
of its range could result in loss of
genetic and ecological diversity. The
conservation of multiple karst fauna
area preserves across the Bone Cave
harvestman’s range should provide

representation of the breadth of its
genetic and ecological diversity to
conserve its adaptive capabilities
(Schaffer and Stein 2000, p. 308).

Adequate quality of habitat refers to
(1) the condition and configuration of
preserved lands with respect to the
known localities for the species and (2)
the ability of the species’ needs to be
met to sustain viable populations. Due
to the uncertainty in determining
population viability of the Bone Cave
harvestman, the design of preserves for
its protection should be based on
estimates and assumptions that favor a
high probability for recovery of this
species and the ecosystems upon which
it depends as discussed below.

The Endangered Karst Invertebrates
Recovery Plan for Travis and
Williamson Counties (Service 1994)
calls for protecting karst fauna areas
sufficiently large to maintain the
integrity of the karst ecosystem on
which the species depends. This focus
on the ecosystem is consistent with the
purpose of the Act, which includes “to
provide a means whereby the ecosystem
upon which endangered species and
threatened species depend may be
conserved.” Therefore, we recommend
designing karst fauna area preserves to
protect occupied karst feature(s) and
associated mesocaverns (humanly
impassable voids). For further guidance
on how to provide for adequate quantity
and quality of habitat at specific
invertebrate locations, we have
developed and refer to our Karst
Preserve Design Recommendations
(Service 2012).

According to our preserve design
guidelines (Service 2012, p. 3-5), karst
fauna area preserves should include the
following: (1) Surface and subsurface
drainage basins of at least one occupied
cave or karst feature; (2) a minimum of
16 to 40 hectares (ha) (40 to 100 acres
(ac)) of contiguous, unfragmented,
undisturbed land to maintain native
plant and animal communities around
the feature and protect the subsurface
karst community; (3) 105-meter (m)
(345-feet (ft)) radius undisturbed area
from each cave footprint for cave cricket
foraging (cave crickets are an important
source of nutrient input to the karst
ecosystem) and to minimize deleterious
edge effects; and (4) preserves should be
free of pipelines, storage tanks, or other
facilities (for example, water retention
ponds) that could cause contamination.

In addition, due to the uncertainty in
determining population viability and
habitat requirements of the Bone Cave
harvestman, the design of preserves for
its protection should be based on
estimates and assumptions that favor a
high probability for recovery of the

species and the ecosystems upon which
it depends. This method follows a
precautionary approach, which provides
guidance to avert irreversible risk when
facing uncertainty (Service 2012,

p. A—1). The best available scientific
information indicates that this species
cannot be reintroduced into existing
habitat. Life-history characteristics of
this species indicate that it requires
stable temperature and humidity (Barr
1968, p. 47, Mitchell 1971, p. 250) and
suggest that this species cannot be
reintroduced because it cannot
withstand surface climatic conditions.

According to anecdotal reports
provided to our field office, limited
efforts to maintain karst invertebrates in
a lab setting have been unsuccessful.
Additionally, captive propagation
techniques have not been developed for
karst invertebrates and may be
challenging to develop because of their
specific adaptations to subterranean
environment. Further, the sample size
that would likely be needed to
reintroduce a population into a new
location cannot be obtained from
existing populations due to the cryptic
nature of this species and the fact that
often only a few individuals are
observed per cave survey. Therefore, an
attempt to re-establish a population after
it has been extirpated is not feasible at
this time. In addition, if a preserve is
later found to be insufficient to support
the species due to surrounding
developments being either too close or
too dense, the potential for adequately
conserving the site is lost.

Because the Bone Cave harvestman
has a relatively long life span and low
requirements for food, a decline in
population size or even the complete
extirpation of the population due to the
influence of development or other
threats may take years or even decades.
Observations of this species over several
years on a preserve that is too small for
perpetual species preservation may not
allow detection of declines that are
actually occurring. If these observations
are used as evidence that a preserve size
was adequate, then the potential for
long-term preservation of the species
may be lost due to irreversible
development surrounding the preserve.
Therefore, preserve sizes should be
established with caution and be large
enough to account for the uncertainty in
area requirements for a population.

According to the petition there are
now more known occupied locations
identified; there were 6 confirmed caves
at listing, 60 confirmed caves at the time
the recovery plan was drafted, and 168
confirmed caves in 2009 when the 5-
year status review was completed (53
FR 36029, Service 1994, 2009). The
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petition also states that more locations
are likely to be found. We acknowledge
there are more known locations since
the time those documents were
completed and the increase is likely an
increase in our knowledge, not a true
increase in the number of populations
or range; however, species are listed
under the Act based on threats and not
just the number of sites or size of the
range.

In addition, the petition states that 94
karst preserve areas are currently
providing significant conservation.
However, many of the existing protected
areas referenced in the petition are too
small to meet our preserve design
recommendations. As part of the 2009
5-year status review of the Bone Cave
harvestman, we reviewed the status of
all of the known locations of the
harvestman (including 83 of the 94
mentioned in the petition) to assess
whether the criteria from the recovery
plan to reclassify the species from
endangered to threatened had been met
for the Bone Cave harvestman. We
considered the habitat size and
condition to evaluate whether the
locations could meet the preserve
design recommendations (a reflection of
the potential to support a resilient
population) and then also looked at
whether legally binding mechanisms
were in place to provide protection of
these sites over the long term (in
perpetuity).

Of the locations known at the time of
the 5-year review, 21 areas appeared to
have the ability to meet the preserve
design criteria. Our status review refers
to 21 areas, while the petition indicates
that the status review considered 28
sites. This discrepancy is because the
petition considers each individual cave
location, while our status review
considered closely located caves to be
part of the same karst fauna area. Of
these 21 areas, 1 is no longer confirmed
to have the species (Barker Ranch Cave
No. 1), and 5 are now protected karst
fauna areas (Priscilla’s Well, Twin
Springs, Cobbs Cavern, Karankawa, and
Tooth Cave).

In addition, at most of the remaining
locations (of the 21 areas) we are lacking
information to confirm that they meet
the preserve design criteria (such as
surface and subsurface drainage basins,
tract acreage, exact locations of the cave,
and management activities to protect
against threats, such as red imported fire
ants). Also, many of these areas do not
have a legally binding mechanism that
ensures perpetual protection and
management. Hence, we are unsure
whether those areas have adequate
undeveloped acreage, management, or
protection mechanisms to ensure the

long-term protection and survival of the
Bone Cave harvestman.

Of the five protected karst fauna areas
that meet preserve design criteria, four
occur in the North Williamson County
Karst Fauna Region and one occurs in
the Jollyville Plateau Karst Fauna
Region. However, this species occurs in
six karst fauna regions, and four of these
have no protected karst fauna areas that
are confirmed to meet preserve design
recommendations. Therefore, the best
available information indicates that the
criteria for reclassification from
endangered to threatened for this
species have not been met, nor has
adequate representation and
redundancy (three karst fauna areas in
each karst fauna region) been protected
throughout the species’ range, leaving
the species vulnerable to existing threats
including habitat destruction.

The petition asserts that four
additional locations are known since the
time of the 5-year review. However, the
petition does not provide adequate
information that would support whether
these four additional locations are in a
condition to meet preserve design
recommendations. Based on information
in our files, we are aware of one
additional cave since the 5-year review
that may meet preserve design
recommendations in the North
Williamson Karst Fauna Region;
however, it is privately owned, and we
are unsure about the property acreage
and if the site receives any type of
protection or management. Regardless,
the amount of protected karst fauna area
still falls short of the criteria for
reclassification from endangered to
threatened.

Further, we reviewed 83 of the 94
caves identified in the petition as
receiving some level of protection in the
5-year review. Two of the caves that we
did not review (Cobbs Cavern and
Whitney West Cave) are now in
confirmed karst fauna areas mentioned
above (Cobbs Cavern and Twin Springs),
one (Pond Party Pit) is in the Beard
Ranch Cave area discussed in the 5-year
review, and we have no locality
information or taxonomic verifications
for the remaining caves and this
information was not provided in the
petition.

The petition also asserts that threats
to the species are not as severe as
originally thought. We evaluate that
information, below, in respect to the
five listing factors.

Factor A: The present or threatened
destruction, modification, or
curtailment of the species’ habitat or
range. In the 1988 listing rule (53 FR
36029), we stated that the primary threat
to the Bone Cave harvestman was the

potential loss of habitat due to
development activities, which could
result in filling in or collapsing of caves;
alteration of drainage patterns; increase
in flow of sediment, pesticides,
fertilizers, and urban run-off into caves;
and increase in human visitation and
vandalism.

We also considered additional
information on threats to the species
when we developed the recovery plan
for the species (Service 1994, pp. 59-65)
and when we conducted the 5-year
status review of the species (Service
2009, p. 2), in which we concluded that
no change in the species’ status (that is,
reclassification to threatened or
delisting) was warranted. We also
reviewed available threat information in
our files and in a 1993 petition when we
made our negative 90-day finding on
that petition to de-list (59 FR 11755).

The current petition asserts that
“Development activities on the surface
may not result in the significant loss or
degradation of habitat for T. reyesi as
originally thought” and suggests that
evidence of this is the species
persistence in caves surrounded by
developed areas. Examples given in the
petition are Inner Space Caverns, Sun
City caves, Weldon Cave, Three-Mile
Cave, and Four-Mile Cave. However, the
observation of the species in these
locations does not mean their
populations at these locations are
thriving or can withstand the long-term
impacts from development activities
that are expected to occur to karst
invertebrate populations in developed
areas as discussed in the listing rule,
recovery plan, and 5-year status review
for the Bone Cave harvestman.

Bone Cave harvestman populations
may be declining or threatened even
though they are still observed at a
specific site. Information adequate to
detect population trends for this species
is not readily available and was not
provided in the petition. This species
has life-history strategies that include
characteristics such as low metabolic
and reproductive rates, long life spans,
and inherently low sample sizes, which
make it difficult to detect population
response to possible impacts (Poulson
and White 1969, p. 977, Howarth 1983,
p. 374). We indicated in the 1994 90-day
petition finding (59 FR 11755) that more
time was needed to detect if the species
was declining; however, while more
time has passed, we are still lacking
adequate data to conduct a trend
analysis at most locations, given that it
can take decades to detect population
trends due to small sample sizes, the
difficulty surveying for the species, and
their long life spans.



30994

Federal Register/Vol. 80, No. 104/Monday, June 1, 2015/Proposed Rules

In addition, some of the threats from
development are due to the increased
probability of chance events occurring
in the future, such as a contaminant
event like a pipeline leak, which exists
because more contamination sources are
in the vicinity of species’ locations due
to development.

The petition states that several Sun
City caves are examples of areas where
the species can persist in developed
areas. However, the petition failed to
provide data adequate to assess trends
in the karst invertebrate populations
since the development occurred. In
addition, we worked with the Sun City
developers when they designed the
project to develop strategies that we
believed at the time would avoid or
minimize the possibility of “take” to
listed karst species. While we now
believe that most of the Sun City cave
preserves are too small to meet our
preserve design recommendations for
recovery and long-term survival (Service
2012), we expect that the strategies and
measures put in place likely have
reduced the rate of impacts to the
species.

The commercial cave known as Inner
Space Caverns is another example the
petition provided where the Bone Cave
harvestman continues to persist in a
developed area. Although the Bone Cave
harvestman may be present at Inner
Space Caverns, this does not ensure
their populations are robust and secure;
they may still be declining, and are at
risk due to competition with surface-
dwelling invertebrates and other threats
associated with development such as
the potential for contamination. This
cave has an overgrowth of blue-green
algae growing near cave lights where the
petition states that this species has been
observed. This type of algae is known as
“lampenflora” and favors surface-
dwelling invertebrate species that can
out-compete karst invertebrate species
(Mulec and Kosi 2009, p. 109, Culver
1986, p. 438), such as the Bone Cave
harvestman. The petition failed to
provide any data adequate to assess
trends in the karst invertebrate
population in relation to the time
(duration and frequency) that they have
been exposed to the artificial lighting.
Additionally, part of the cave footprint
occurs under a major interstate highway
and train tracks, which both present a
threat of a contaminant spill that could
impact the species in the future.

Weldon Cave was another example in
the petition of a cave occupied by the
Bone Cave harvestman within a
developed area. Based on the best
available information in our files this
cave is surrounded by undeveloped
open space. Other than a small portion

of the subsurface drainage basin
potentially being impacted by a school
campus, this cave appears to meet our
preserve design recommendations but is
not within a developed area, as asserted
in the petition. Three-Mile Cave and
Four-Mile Cave were also provided in
the petition as examples of developed
caves wherein the Bone Cave
harvestman is known to occur.
According to the petition, surveys
conducted by SWCA in 2008 and 2009
documented the Bone Cave harvestman
at these locations. However, detailed
survey data were not provided by the
petitioners and were not in the SWCA
2009 “Annual Report of Activities
Involving Endangered Karst
Invertebrates under Threatened and
Endangered Species Permit TE800611—
2.7

The petition also states that, since the
Bone Cave harvestman uses
mesocaverns, it is protected from
surface development activities because
mesocaverns are ‘‘geologically
protected.” We are unclear why the
petition contends that mesocaverns are
protected because mesocaverns are
subject to rapid permeation of surface
water (Cowan et al. 2007, p. 160), and
karst landscapes (including
mesocaverns) are particularly
susceptible to groundwater
contamination because water penetrates
rapidly through bedrock conduits
providing little or no filtration (White
1988, p. 149).

One of the major threats to the Bone
Cave harvestman is habitat loss due to
increasing urbanization. The Bone Cave
harvestman is a troglobite, meaning it
lives its entire life underground. Karst
ecosystems are heavily reliant on
surface plant and animal communities
for nutrient input.

Caves in central Texas that are
occupied by federally listed karst
invertebrates, such as the Bone Cave
harvestman, receive energy (or
nutrients) primarily from (1) detritus
(decomposing organic matter) that falls
or is washed into the caves and (2)
energy brought into the caves by cave
crickets (Ceuthophilus spp.) (Barr 1968,
p- 48; Reddell 1993, p. 2; Lavoie et al.
2007, p. 114; Taylor 2003, p. 3, 2004, p.
2, 2005, p. 97), which are found in most
Texas caves (Reddell 1966, p. 33). Cave
crickets forage widely in the surface
habitat surrounding the cave. Karst
invertebrates feed on the cave cricket
eggs (Mitchell 1971, p. 251), feces (Barr
1968, pp. 51-53, Poulson et al. 1995, p.
226), and directly on the crickets
themselves (Elliott 1994, p. 15).

Development within urbanized areas
can destroy or alter the surface plant
and animal communities on which karst

invertebrates depend. As development
increases within the cave crickets’
foraging area, there may be dramatic
shifts in the available food supply
within the cave (Taylor et al. 2007, p.
7). The leaf litter and other
decomposing material that make up
most of the detritus from the surface
plant and animal community may also
be reduced or altered, resulting in a
reduction of nutrient and energy flow
into the cave. A study by Taylor et al.
(2007) compared caves in urbanized
areas that were impacted by
development to those in natural areas
and found that, even though a small
area within a largely urbanized
ecosystem may support a cave
community where karst invertebrates
are occasionally seen, these populations
are significantly lower than those found
in caves in more natural, less developed
ecosystems, most likely as a result of
reduced nutrient input. Another study
at Lakeline Cave in Travis County,
Texas, was conducted in association
with the issuance of a habitat
conservation plan and accompanying
section 10(a)(1)(B) permit issued for
Lakeline Mall. That study is based on
data collected from 1992 through 2011,
and it documented a significant decline
during that 20-year timeframe in
another endangered karst invertebrate,
Rhadine persephone, and cave crickets
as development increased (ZARA 2012,
pp- 8, 10, 12). Further, at Lakeline Mall
Cave, no more than three Bone Cave
harvestmen have been observed during
any single survey (ZARA 2012, p. 11).
Also, no Bone Cave harvestmen were
seen during 6 years (1993, 1999, 2001,
2006, 2009, and 2010) and 12 surveys in
Lakeline Mall Cave (ZARA 2012, p. 11).

Available information in our files
supports our projection in the 1988
listing rule that development and
human population would continue to
increase within the range of the species.
The population of the City of Austin
grew from 251,808 people in 1970 to
735,088 people in 2007 (City of Austin
2007). This represents a 192-percent
increase over the 37-year period.
Population projections from the Texas
State Data Center (2012, pp. 496—497),
estimate that Travis County will
increase 94 percent in population from
1,024,266 in 2010, to 1,990,820 in 2050.
The Texas State Data Genter also
estimates an increase in human
population in Williamson County from
422,679 in 2010, to 2,015,294 in 2050
representing a 377-percent increase over
a 40-year timeframe. All human
population projections from the Texas
State Data Center presented here are
under a high-growth scenario, which
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assumes that migration rates from 2000
to 2010 will continue through 2050
(Texas State Data Center and the Office
of the State Demographer 2012, p. 9).
Urbanization and human population
growth and development were
identified as a threat in the original
1988 listing rule and continue to
represent a threat to the species.

Factor B: Overutilization for
commercial, recreational, scientific, or
educational purposes. In the 1988
listing rule for the Bone Cave
harvestman, we did not identify any
threats under this factor. Likewise, the
petition and our review of the
information in our files did not identify
any threats under this factor.

Factor C: Disease or predation. In the
1988 listing rule, we stated that
increased human population increases
the threat of predation by and
competition with exotic (non-native)
and native surface-dwelling species,
such as sow bugs, cockroaches, and red
imported fire ants. The petition states
that “Recent studies suggest that fire
ants may not present as significant or as
lasting of a threat to the species as
originally believed.” The information
cited regarding red imported fire ants is
identified in the petition as an article by
Porter and Savignano (1990), which we
previously considered in our finding on
the 1993 petition, and another study by
Morrison (2002). The petition states that
““a subsequent study by Morrison in
2002 revisited the Porter and Savignano
(1990) study area 12 years later and
replicated their study.

Morrison (2002, pp. 2341, 2343-2344)
found that arthropod communities had
rebounded to pre-RIFA [red imported
fire ant]-invasion levels and that all
measures of native ant and other
arthropod species’ diversity had
returned to pre-invasion levels. Red
imported fire ants were still the most
abundant ant species, but not nearly as
abundant as during the initial red
imported fire ants infestation. He
concluded that the impacts to arthropod
communities by red imported fire ants
might be greatest during and shortly
after the initial invasion, but long-term
impacts are likely not as significant as
once believed. However, we note that
Morrison (2002, p. 2342) also states that
“it is quite likely that red imported fire
ants did contribute directly or indirectly
to the disappearance or reduction in
numbers of species” and that their study
“should not be interpreted as an
indication that detrimental effects of
invasive ants will simply disappear
with time.” In addition, this is not “new
information” as we have already
reviewed these articles and considered
the information they provided in the

Bexar County Karst Invertebrates
Recovery Plan (Service 2011, p. 12) and
in our Karst Preserve Management and
Monitoring Recommendations (Service
2014, p. 3), which is applicable here as
all central Texas endangered karst
invertebrates have similar life-history
characteristics, and one of the Bexar
County invertebrates is in the same
genus (Texella) as the Bone Cave
harvestman. In addition, red imported
fire ants have been found within and
near many caves in central Texas and
have been observed feeding on dead
troglobites, cave crickets, and other
species within caves (Elliott 1992, p. 13,
1994, p. 15, 2000, pp. 668, 768; Reddell
1993, p. 10; Taylor et al. 2003, p. 3).

Factor D: The inadequacy of existing
regulatory mechanisms. The 1988
listing rule states that ‘““there are
currently no laws that protect any of
these species or that indirectly address
protection of their habitat.”

While the petition did discuss some
new ordinances that appear to have
been put in place since the time of
listing, we do not have enough
information to indicate whether or not
these State and local ordinances provide
enough protection from all threats to the
Bone Cave harvestman.

The petition states that ““the
regulatory landscape includes a number
of measures contributing to the
conservation of the species outside of
the protections afforded by the
Endangered Species Act of 1973, as
amended.” For example, they say that
protections offered though the City of
Austin are adequate to protect the
species in Austin, Texas. In the course
of our work, we have reviewed these
regulations and understand that most
caves that are defined by the City of
Austin’s Environmental Criteria Manual
as a cave are provided a 46- to 91-m
(150- to 300-ft) set-back area (City of
Austin 2014, p. 13-3). However, a 46-m
(150-ft) or 91-m (300-ft) set-back is not
adequate to meet our preserve design
criteria, does not protect the cave cricket
foraging area, and potentially does not
include the surface and subsurface
drainage basins. Further, it is not
applicable across the range of the Bone
Cave harvestman because the species
occurs in Travis and Williamson
Counties and the City of Austin does not
cover all of those counties.

The petition states that the City of
Georgetown Water Quality Management
Plan for the Georgetown salamander
will offer protection to the Bone Cave
harvestman. They state that this plan
encourages the use of best management
practices to protect water quality at
Georgetown salamander locations.
However, there are few Bone Cave

harvestman locations that occur near
Georgetown salamander locations, so
any protection offered to the harvestman
would be limited. Further, it is not clear
from the petition whether this
mechanism is voluntary or if it is
regulatory or if it is currently in effect.
In addition, the petition did not provide
enough detail for us to evaluate all
benefits this plan would provide to the
Bone Cave harvestman, and it appears
that participation in this plan is at least
in part voluntary.

The petition states that the Texas
Commission on Environmental Quality
(TCEQ) Edwards Rules provide
protection to recharge features on the
Edwards Plateau and that this provides
protection from pollution to the Bone
Cave harvestman. In a discussion of
Factor D in the Bexar County Karst
Invertebrates Recovery Plan (Service
2011, p. 13), we state that ““the TCEQ
water quality regulations do not provide
much protection to the species’ habitat
(see 65 FR 81419-81433 for more
information). For example, while some
TCEQ practices provide protection from
water quality impacts, others, such as
sealing cave entrances for water quality
reasons, can harm karst invertebrates.”
Sealing cave entrances can be harmful
by blocking off water (leading to drying)
and nutrient input to the karst
invertebrate habitat. In addition, not all
of the caves and mesocaverns that the
Bone Cave harvestman occurs in are
considered recharge features and,
therefore, would not receive some of the
water quality protection measures. Also,
not all locations of the Bone Cave
harvestman are under the jurisdiction of
the Edwards Rules.

Factor E: Other natural or manmade
factors affecting the continued existence
of the species. In the 1988 listing rule,
we stated that this species is extremely
vulnerable to losses because of its
severely limited range and because of its
naturally limited ability to colonize new
habitats. We also stated that the very
small size of the species habitat units
and the fragile nature of cave
ecosystems make them vulnerable to
even isolated acts of vandalism. The
petition states, “Inner Space Cavern
demonstrates that the species can
persist in caves with frequent human
visitation and may be more tolerant of
related habitat modification than
originally believed.” They also provide
Three-Mile Cave and Four-Mile Cave as
examples of caves that have experienced
human use yet the species persists. The
petition contends that, since the Bone
Cave harvestman exists in Inner Space
Caverns, human visitation is not a
threat. The petition also states that
Three-mile and Four-mile Cave had
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graffiti from the 1890s, 1920s, and
1950s. Yet, no detailed information was
provided to demonstrate if these caves
experienced continued human use. The
petition also indicates that Four-Mile
Cave was inaccessible to humans prior
to 2009 due to boulders blocking the
entrance. In addition, the petition
provided no trend analysis for these
caves. As stated earlier, the observation
of the species in these locations does
not mean the populations at these
locations have not been impacted (in a
way that is short of extirpation) or can
withstand the long-term impacts that are
expected to occur to karst invertebrate
populations in developed areas or from
human visitation.

In the species 5-year status review
(Service 2009, p. 18) we said, “Although
climate change was not identified as a
threat to T. reyesi in the original listing
document or in the recovery plan, the
species’ dependence on stable
temperatures and humidity levels opens
the possibility of climatic change
impacting this species. Therefore, while
it appears reasonable to assume that 7.
reyesi may be affected, we lack
sufficient certainty to know how climate
change will affect this species.”

The petitioners state that “the use of
small voids or ‘mesocaverns’ within the
geologic formations known to support
occupied caves mitigates the potential
threat of climate change.” We
acknowledge that mesocaverns may
provide some protection from
fluctuations in temperature and
humidity that may be induced by
climate change. However, the presence
of mesocaverns alone will likely not be
sufficient to ameliorate all of the effects
that climate change may pose to this
species. Karst invertebrates depend on
stable temperatures and high humidity
(Barr 1968, p. 47, Mitchell 1971, p. 250).
The temperatures in caves are typically
the average annual temperature of the
surface habitat and vary much less than
the surface environment (Howarth 1983,
p.- 372, Dunlap 1995, p. 76). If average
surface temperatures increase, this
could result in increased in-cave
temperatures, which could affect the
Bone Cave harvestman.

Increased and/or more severe storms
as well as prolonged periods of high
temperatures and drought between
rainfall events associated with predicted
climate change effects may also impact
the cave environment. Changes in

rainfall regimes may affect the
harvestman in several ways, including
directly either through flooding or
indirectly by modifying their habitat or
nutrient availability. Changes in rainfall
regimes could (1) alter the moisture
levels within the caves leaving them
drier between floods, which could lead
to desiccation of the Bone Cave
harvestman and (2) affect the amount
and timing of nutrients washed into a
cave, potentially resulting in longer
periods between nutrient input. These
changes to drier and less suitable
conditions in the caves will likely cause
the Bone Cave harvestman to retreat
farther into mesocaverns and away from
nutrients that are thought to be located
in larger cave passages (Howarth 1987,
Pp- 5-7), causing individuals to spend
more energy trying to acquire nutrients
in an already stressed environment. In
addition, caves in arid regions have
been shown to have smaller invertebrate
populations and diversity due to less
moisture and nutrient availability
(George Veni, National Cave and Karst
Research Institute, pers. comm. 2010).
Since the Bone Cave harvestman is also
sensitive to these habitat parameters, it
is reasonable to predict that climate
change could affect its populations in a
similar manner despite the presence of
mesocaverns.

Further, stochastic (random) events
from either environmental factors (for
example, severe weather) or
demographic factors (which come from
the chance events of birth and death of
individuals) exacerbate threats to the
species because of its small population
size (Melbourne and Hastings 2008, p.
100). The risk of extinction for any
species is known to be highly inversely
correlated with population size (Pimm
et al. 1988, pp. 774775, O’Grady et al.
2004, pp. 516, 518). In other words, the
smaller the population the greater the
overall risk of extinction. Therefore,
threats to the Bone Cave harvestman are
exacerbated by its small population size,
which makes it more vulnerable to
existing threats.

Finding

We have reviewed the petition and
also evaluated readily available, related
information in our files. The petitioners
have based their assessment that the
species can thrive in developed areas on
information that we have already
reviewed (except in 4 caves discovered

since the 5-year status review and 7 for
which we lack locality information or
taxonomic verifications) while working
on previous documents (Service 2009,
2012) or on observations that lack a
large enough sample size to produce
population trend information for the
Bone Cave harvestman. The petition
provided no trend analysis to indicate
that this species can withstand the
threats associated with development or
climate change over the long term.
Based on our review and evaluation, we
find that the petition does not present
substantial scientific or commercial
information indicating that delisting of
the Bone Cave harvestman may be
warranted due to recovery, extinction,
or error in the original scientific data at
the time the species was classified or in
our interpretation of the data. However,
much progress has been made toward
recovery in the North Williamson and
Jollyville Plateau Karst Fauna Regions.
We encourage interested parties to
continue to gather data and implement
conservation actions across the range of
the Bone Cave harvestman that will
further assist with the conservation of
this species. If you wish to provide
information regarding the Bone Cave
harvestman, you may submit your
information or materials to the Field
Supervisor, Austin Ecological Services
Field Office (see ADDRESSES) at any
time.
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DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

[Docket No. APHIS-2014-0007]

Monsanto Co.; Availability of
Preliminary Plant Pest Risk
Assessment and Draft Environmental
Assessment of Maize Genetically
Engineered for Protection Against
Corn Rootworm and Resistance to
Glyphosate

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Notice.

SUMMARY: We are advising the public
that the Animal and Plant Health
Inspection Service is making available
for public comment a preliminary plant
pest risk assessment and draft
environmental assessment for maize
designated as event MON 87411, which
has been genetically engineered for
protection against corn rootworm and
resistance to the herbicide glyphosate.

DATES: We will consider all comments
that we receive on or before July 1,
2015.

ADDRESSES: You may submit comments
by either of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov/
#!docketDetail,D=APHIS-2014-0007.

e Postal Mail/Commercial Delivery:
Send your comment to Docket No.
APHIS-2014-0007, Regulatory Analysis
and Development, PPD, APHIS, Station
3A-03.8, 4700 River Road Unit 118,
Riverdale, MD 20737-1238.

Supporting documents for this
petition and any comments we receive
on this docket may be viewed at
http://www.regulations.gov/
#!docketDetail;D=APHIS-2014-0007 or
in our reading room, which is located in
room 1141 of the USDA South Building,
14th Street and Independence Avenue
SW., Washington, DC. Normal reading

room hours are 8 a.m. to 4:30 p.m.,
Monday through Friday, except
holidays. To be sure someone is there to
help you, please call (202) 799-7039
before coming.

Supporting documents for this
petition are also available on the APHIS
Web site at http://www.aphis.usda.gov/
biotechnology/petitions table
pending.shtml under APHIS Petition
Number 13-290-01p.

FOR FURTHER INFORMATION CONTACT: Dr.
John Turner, Director, Environmental
Risk Analysis Programs, Biotechnology
Regulatory Services, APHIS, 4700 River
Road Unit 147, Riverdale, MD 20737—
1236; (301) 851-3954, email:
john.t.turner@aphis.usda.gov. To obtain
copies of the petition, contact Ms. Cindy
Eck at (301) 851-3892, email:
cynthia.a.eck@aphis.usda.gov.
SUPPLEMENTARY INFORMATION: Under the
authority of the plant pest provisions of
the Plant Protection Act (7 U.S.C. 7701
et seq.), the regulations in 7 CFR part
340, “Introduction of Organisms and
Products Altered or Produced Through
Genetic Engineering Which Are Plant
Pests or Which There Is Reason to
Believe Are Plant Pests,” regulate,
among other things, the introduction
(importation, interstate movement, or
release into the environment) of
organisms and products altered or
produced through genetic engineering
that are plant pests or that there is
reason to believe are plant pests. Such
genetically engineered (GE) organisms
and products are considered ‘“‘regulated
articles.”

The regulations in § 340.6(a) provide
that any person may submit a petition
to the Animal and Plant Health
Inspection Service (APHIS) seeking a
determination that an article should not
be regulated under 7 CFR part 340.
APHIS received a petition (APHIS
Petition Number 13-290-01p) from the
Monsanto Company (Monsanto) of St.
Louis, MO, seeking a determination of
nonregulated status of maize (Zea mays)
designated as event MON 87411, which
has been genetically engineered for
protection against corn rootworm and
resistance to the herbicide glyphosate.
The Monsanto petition states that
information collected during field trials
and laboratory analyses indicates that
MON 87411 maize is not likely to be a
plant pest and therefore should not be
a regulated article under APHIS’
regulations in 7 CFR part 340.

According to our process ! for
soliciting public comment when
considering petitions for determinations
of nonregulated status of GE organisms,
APHIS accepts written comments
regarding a petition once APHIS deems
it complete. In a notice 2 published in
the Federal Register on March 7, 2014
(79 FR 13035-13036, Docket No.
APHIS-2014-0007), APHIS announced
the availability of the Monsanto petition
for public comment. APHIS solicited
comments on the petition for 60 days
ending on May 6, 2014, in order to help
identify potential environmental and
interrelated economic issues and
impacts that APHIS may determine
should be considered in our evaluation
of the petition. APHIS received 423
comments on the petition. Issues raised
during the comment period include the
contamination of conventional crop
production, the potential for disruption
of trade due to the presence of
unwanted genetically engineered
commodities in exports, the potential
for negative impacts to plant fitness and
the environment, and health concerns.
APHIS has evaluated the issues raised
during the comment period and, where
appropriate, has provided a discussion
of these issues in our draft
environmental assessment (EA).

After public comments are received
on a completed petition, APHIS
evaluates those comments and then
provides a second opportunity for
public involvement in our
decisionmaking process. According to
our public review process (see footnote
1), the second opportunity for public
involvement follows one of two
approaches, as described below.

If APHIS decides, based on its review
of the petition and its evaluation and
analysis of comments received during
the 60-day public comment period on
the petition, that the petition involves a
GE organism that raises no substantive
new issues, APHIS will follow
Approach 1 for public involvement.

10n March 6, 2012, APHIS published in the
Federal Register (77 FR 13258-13260, Docket No.
APHIS-2011-0129) a notice describing our public
review process for soliciting public comments and
information when considering petitions for
determinations of nonregulated status for GE
organisms. To view the notice, go to http://
www.regulations.gov/#!docketDetail;:D=APHIS-
2011-0129.

2To view the notice, the petition, and the
comments we received, go to http://
www.regulations.gov/#!docketDetail;D=APHIS-
2014-0007.


http://www.aphis.usda.gov/biotechnology/petitions_table_pending.shtml
http://www.aphis.usda.gov/biotechnology/petitions_table_pending.shtml
http://www.aphis.usda.gov/biotechnology/petitions_table_pending.shtml
http://www.regulations.gov/#!docketDetail;D=APHIS-2011-0129
http://www.regulations.gov/#!docketDetail;D=APHIS-2011-0129
http://www.regulations.gov/#!docketDetail;D=APHIS-2011-0129
http://www.regulations.gov/#!docketDetail;D=APHIS-2014-0007
http://www.regulations.gov/#!docketDetail;D=APHIS-2014-0007
http://www.regulations.gov/#!docketDetail;D=APHIS-2014-0007
http://www.regulations.gov/#!docketDetail;D=APHIS-2014-0007
http://www.regulations.gov/#!docketDetail;D=APHIS-2014-0007
http://www.regulations.gov/#!docketDetail;D=APHIS-2014-0007
http://www.regulations.gov/#!docketDetail;D=APHIS-2014-0007
mailto:john.t.turner@aphis.usda.gov
mailto:cynthia.a.eck@aphis.usda.gov
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Under Approach 1, APHIS announces in
the Federal Register the availability of
APHIS’ preliminary regulatory
determination along with its EA,
preliminary finding of no significant
impact (FONSI), and its plant pest risk
assessment (PPRA) for a 30-day public
review period. APHIS will evaluate any
information received related to the
petition and its supporting documents
during the 30-day public review period.

If APHIS decides, based on its review
of the petition and its evaluation and
analysis of comments received during
the 60-day public comment period on
the petition, that the petition involves a
GE organism that raises substantive new
issues, APHIS will follow Approach 2.
Under Approach 2, APHIS first solicits
written comments from the public on a
draft EA and preliminary PPRA for a 30-
day comment period through the
publication of a Federal Register notice.
Then, after reviewing and evaluating the
comments on the draft EA and
preliminary PPRA and other
information, APHIS will revise the
PPRA as necessary and prepare a final
EA and, based on the final EA, a
National Environmental Policy Act
(NEPA) decision document (either a
FONSI or a notice of intent to prepare
an environmental impact statement).
For this petition, we are using Approach
2.

As part of our decisionmaking process
regarding a GE organism’s regulatory
status, APHIS prepares a PPRA to assess
the plant pest risk of the article. APHIS
also prepares the appropriate
environmental documentation—either
an EA or an environmental impact
statement—in accordance with NEPA,
to provide the Agency and the public
with a review and analysis of any
potential environmental impacts that
may result if the petition request is
approved.

APHIS has prepared a preliminary
PPRA and has concluded that maize
designated as event MON 87411, which
has been genetically engineered for
protection against corn rootworm and
resistance to the herbicide glyphosate, is
unlikely to pose a plant pest risk. In
section 403 of the Plant Protection Act,
“plant pest” is defined as any living
stage of any of the following that can
directly or indirectly injure, cause
damage to, or cause disease in any plant
or plant product: A protozoan, a
nonhuman animal, a parasitic plant, a
bacterium, a fungus, a virus or viroid, an
infectious agent or other pathogen, or
any article similar to or allied with any
of the foregoing.

APHIS has also prepared a draft EA in
which we present two alternatives based
on our analysis of data submitted by

Monsanto, a review of other scientific
data, field tests conducted under APHIS
oversight, and comments received on
the petition. APHIS is considering the
following alternatives: (1) Take no
action, i.e., APHIS would not change the
regulatory status of maize designated as
event MON 87411, or (2) make a
determination of nonregulated status of
maize designated as event MON 87411.

The EA was prepared in accordance
with (1) NEPA, as amended (42 U.S.C.
4321 et seq.), (2) regulations of the
Council on Environmental Quality for
implementing the procedural provisions
of NEPA (40 CFR parts 1500-1508), (3)
USDA regulations implementing NEPA
(7 CFR part 1b), and (4) APHIS’ NEPA
Implementing Procedures (7 CFR part
372).

In accordance with our process for
soliciting public input when
considering petitions for determinations
of nonregulated status for GE organisms,
we are publishing this notice to inform
the public that APHIS will accept
written comments on our draft EA and
our preliminary PPRA regarding the
petition for a determination of
nonregulated status from interested or
affected persons for a period of 30 days
from the date of this notice. Copies of
the draft EA and the preliminary PPRA,
as well as the previously published
petition, are available as indicated
under ADDRESSES and FOR FURTHER
INFORMATION CONTACT above.

After the comment period closes,
APHIS will review all written comments
received during the comment period
and any other relevant information.
After reviewing and evaluating the
comments on the draft EA and the
preliminary PPRA and other
information, APHIS will revise the
PPRA as necessary and prepare a final
EA. Based on the final EA, APHIS will
prepare a NEPA decision document
(either a FONSI or a notice of intent to
prepare an environmental impact
statement). If a FONSI is reached,
APHIS will furnish a response to the
petitioner, either approving or denying
the petition. APHIS will also publish a
notice in the Federal Register
announcing the regulatory status of the
GE organism and the availability of
APHIS’ final EA, PPRA, FONSI, and our
regulatory determination.

Authority: 7 U.S.C. 7701-7772 and 7781—

7786; 31 U.S.C. 9701; 7 CFR 2.22, 2.80, and
371.3.

Done in Washington, DG, this 22nd day of
May 2015.

Kevin Shea,

Administrator, Animal and Plant Health
Inspection Service.

[FR Doc. 2015-13164 Filed 5-29-15; 8:45 am|
BILLING CODE 3410-34-P

DEPARTMENT OF AGRICULTURE
Food and Nutrition Service

Agency Information Collection
Activities: Proposed Collection;
Comment Request—USDA National
Hunger Clearinghouse Database
Forms FNS 543 and FNS 543-A

AGENCY: Food and Nutrition Service
(FNS), USDA.
ACTION: Notice.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995, this
notice invites the general public and
other public agencies to comment on
this proposed information collection.
This is a revision of a currently
approved collection for the purpose of
collecting information from
organizations fighting hunger and
poverty.

DATES: Written comments must be
received on or before July 31, 2015.
ADDRESSES: Comments are invited on:
(a) Whether the proposed collection of
information is necessary for the proper
performance of the functions of the
agency, including whether the
information shall have practical utility;
(b) the accuracy of the agency’s estimate
of the burden of the proposed collection
of information, including the validity of
the methodology and assumptions that
were used; (c) ways to enhance the
quality, utility, and clarity of the
information to be collected; and (d)
ways to minimize the burden of the
collection of information on those who
are to respond, including use of
appropriate automated, electronic,
mechanical, or other technological
collection techniques or other forms of
information technology.

Comments may be sent to: Tony
Craddock, Jr., Food and Nutrition
Service, U.S. Department of Agriculture,
3101 Park Center Drive, Room 941,
Alexandria, VA 22302. Comments may
also be submitted via email to Tony
Craddock, Jr. at tony.craddock@
fns.usda.gov. Comments will also be
accepted through the Federal
eRulemaking Portal. Go to http://
www.regulations.gov and follow the
online instructions for submitting
comments electronically. Comments
will also be accepted through the


mailto:tony.craddock@fns.usda.gov
mailto:tony.craddock@fns.usda.gov
http://www.regulations.gov
http://www.regulations.gov
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Federal eRulemaking Portal. Go to
http://www.regulations.gov, and follow
the online instructions for submitting
comments electronically.

All written comments will be
available for public inspection at the
office of the Food and Nutrition Service
located at 3101 Park Center Drive, Room
941, Alexandria, Virginia 22302 during
regular business hours (8:30 a.m. to 5:00
p-m. Monday through Friday).

All responses to this notice will be
summarized and included in the request
for Office of Management and Budget
approval. All comments will be a matter
of public record.

FOR FURTHER INFORMATION CONTACT:
Requests for additional information or
copies of this information collection
should be directed to Tony Craddock, Jr.
at 703-605-0037.

SUPPLEMENTARY INFORMATION:

Title: USDA National Hunger
Clearinghouse Database Forms.

Form Number: FNS-543 and FNS
543-A.

OMB Number: 0584—0474.

Expiration Date: 09/30/2015.

Type of Request: Revision of a
currently approved information
collection.

Abstract: Section 26 of the Richard B.
Russell National School Lunch Act (42
U.S. C. 1769g) (the Act), which was
added to the Act by section 123 of
Public Law 103-448 on November 2,
1994, mandated that FNS enter into a
contract with a non-governmental
organization to establish and maintain
an information clearinghouse (named
“USDA National Hunger
Clearinghouse” or “Clearinghouse”) for
groups that assist low-income
individuals or communities regarding

nutrition assistance programs or other
assistance. Section 26(d) of this Act was
amended again by Public Law 113-79
on February 7, 2014, to extend funding
for the Clearinghouse through fiscal year
2015 for $250,000. FNS awarded this
contract to the hunger advocacy
organization New York City Coalition
Against Hunger (NYCCAH) on October
1, 2014.

The Clearinghouse includes a
database of non-governmental,
grassroots organizations in the areas of
hunger and nutrition, along with a
mailing list to communicate with these
organizations. These organizations enter
their information into the database, and
Clearinghouse staff use that information
to provide the public with information
about where they can get food
assistance. The database form (FNS—
543) will be completed online at
www.nhc.fns.usda.gov and physical
versions of the form can still be
completed and emailed to
tony.craddock@fns.usda.gov. State
agencies use the FNS—543A form to
voluntarily collect information about
summer meal sites. The FNS-543A
collects site name, location and
operating details such as dates and
times of the day that the site is in
operation. FNS—-543A is part of the
information collection because summer
meal site information is part of the
National Hunger Clearinghouse.

Affected Public: Business or Other
For-Profits, and Not For Profit (FNS 543)
and State Agencies (FNS 543-A).
Respondent group types for FNS-543
are identified as Food banks. Most of
these groups are organizations providing
nutrition assistance services to the

public. Respondent groups identified for

FNS-543A include all 55 State

Agencies.

As of February 2015, there were 6,011
registered organizations in the National
Hunger Clearinghouse. FNS estimates
approximately 600 new business
registrants annually. Each respondent is
expected to only participate in one
survey per registration.

Reporting Burden for FNS-543

Estimated Number of Respondents:

600.

Estimated Number of Responses per
Respondent: 1.
Estimated Total Annual Responses:

600.

Estimated Time per Response: 5
minutes (0.0833 hours).
Estimated Total Annual Burden on
Respondents: 49.98 hours rounded up to

50 hours.

Reporting Burden for FNS-543-A.

Estimated Number of Respondents:

55.

Estimated Number of Responses per
Respondent: 1.
Estimated Total Annual Responses:

55.

Estimated Time per Response: 1.05

hours.

Estimated Total Annual Burden on
Respondents: 57.75 hours rounded up to

58 hours.

The total reporting burden for this
information collection is 108 total
annual burden hours and 655 total
annual responses.

See the table below for estimated total
annual burden for each type of
respondent and each FNS form.

FNS-543
Estimated
Estimated Responses average :
Respondent number of annually per TI%t:I gggggl number of tEtS;m%th
respondents respondent p hours per
response
Business Reporting Burden
FOOd BanKS .....ccceeeiiiiiieic e 300 1 300 0.0833 24.99
Business and Other For Profit ..........cccooevviiiiicienenn. 100 1 100 0.0833 8.33
NOt FOr Profit ......oocvovieeieiee e 200 1 200 0.0833 16.66
Total Reporting Burden ..........cccoceeiniieeiieeennenn. 600 | .oeeeieeeeeeees 600 | .oeeeiieeeeeeees 49.98
FNS-543A
Estimated
Estimated Responses average :
Respondent number of annually per TI%t:I gggggl number of tEtS;m%th
respondents respondent p hours per
response
State Agencies Reporting Burden
State agencies ........cccoriiiiiiiiei e 55 55 1.05 57.75



http://www.regulations.gov
mailto:tony.craddock@fns.usda.gov
http://www.nhc.fns.usda.gov
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FNS—-543A—Continued

Estimated
Estimated Responses average "
Respondent number of annually per T:’;:' gg:g:l number of tEts;migfrds
respondents respondent P hours per
response
Total Reporting Burden ..........cccoceeiiiieiiieeeiieenn. 55 | e 55 | e 57.75

Dated: May 19, 2015.
Jeffrey J. Tribiano,

Acting Administrator, Food and Nutrition
Service.

Attached:

Appendix A: USDA National Hunger
Clearinghouse Database Form
FNS543 (paper)

Appendix B: USDA National Hunger
Clearinghouse Database Form

FNS543 (online)
Appendix C: USDA National Hunger
Clearinghouse Database Form
FNS543-A
BILLING CODE 3410-30-P
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Appendix A: USDA National Hunger Clearinghouse Database Form FNS 543 (paper)

OME Number 0584-0474
Expiration Date; XAMEKIHX
USDA NATIONAL HUNGER CLEARINGHOUSE DATABASE FORM
afk Facilitating the exchange of information, resources and ideas
i

i‘ﬁhﬂ?ﬁ among organizations fighting hunger and poverty.

Public reporting burden for this collection of irformation is estimated to average five minutes per response, including the
time for reviewing instructions, searching existing data sources, gathering and maintaining the data needed and
completing and reviewing the collection of infformation. An agency may not conduct or sponsor, and a person is not
required to respond to a collection of information unless it displays a currently valid OMB control number, Send
comments regarding this burden estimate or any other aspect of this collection of information including suggestions for
reducing burden to: U.8. Department of Agriculture, Food and Nutrition services, Office of Research, Nutrition and
Analysis, Rooin 1014, (0584-0474), Alexandria, VA 22302, Do not return completed form o this address.

The: following information will be added to the USDA National Hunger Clearinghouse Database, an online resource that
provides information about food assistance to the public. Please complete this form and return it {o the New York City
Coalition Against Hurger (NY CCAH)

Date: Organization Name:

Physioal Address

City: State: Zip Code:
Phone: axt: Fax. Ermail:

Hours of Service: Wabsite:

Would vou like to receive our monthly e-newsletter? [} Yes "1 Mo

Organizational Information:
How would you clagsify your organization? (select all that apply)
| Advocacy [} Education Institution [} Labor

] Direct Services

Funder

What is your organization’s target population? (select all that apply)

1 Families [ Immigrants 1 Wouth
1 Homeless/Unemployed [l Senior Citizens [ Other

Where does your organization provide services?

1 Religious institution

[ ] Child Care Center
1 College University

| Correction Facility [} Organizatioral Offices
|| Detention Facility [ Public Housing

What area does your organization serve?

T County "} Regional [ Suburban
1 National I Rural [} Urban
] Meighborhood [ State

LS0A Nationsl Hunger Clearinghouse - part of New York City Coalition Against Hunger's {MYCOAH) Grassroots Action Nebtwork
50 Broad Street, Buite 1520
New York, NY 10004
Tel 212-825-0028
Fap: 212-825-0267
slearinghousedimcoah, of

FORM FMNS-543 (02-15) Previous Editions Chsolste SBU Electronic Form Version Designed in Adebe 10.0 Version

Page 1 of 2
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Children Service:

[ Day CarefChildcare
1 Foster Care/Childeare

Food Assistance:

[} Farmer's Markets (EBT)
71 Food Bank

71 Food Delivery

[™ Food Pantry

[ Kids Café

1 Meals On Wheels

"1 Soup Kitchens
[} Gther

Heailth Care:

Agency Services
{Please Mark All That Apply)

Counseling:

1 Case Maragement
1 Crisis Hotline

1 Domestic Viglence
1 Drugs and Alcohol
{1 Family Support

I Individual

" Referral Services

] Sexusl Assault

] Other

Government Programs:

{1 Child and Adult Care Food Program
o csrp

] Eamed Income Tax Credit

] Farmers Market Mutrition Program
M FEMA/Disaster Relief

] Home Emergency Relief

Education:

M EsL

1 Head Start

7 Mutrition Education

71 (ther

[} Prison Re-entry Program

1 8ummer Food Service Program

9 TANF

L1 TEFAP

| WIC
""" | Other

] Senior Farmer's Market Nutrition Program

] SNAP

Housing:
[ AppliancesfFurniture

{_ Home Repairs

| Rernt Subsidy
| Utilities Assistance

1 Chher ™1 Weatherization
1 Other
Jobs: Other Services:
1 Career Counssling ] Clothes
77 Job Placernent 1 Hunger Hotline
1 Job Readiness 1 Thrift Store
1 Other
Do you do perform advocacy work? if so, please indicate what kind
Do you provide transportation services? M Yes [ No
Bo you accept food donations”? 1 Yes [ ] Ne
Do you provide seasonal services? (Le. Christmas baskets) Pl Yes 1 No

Mission Staternent:

iPlaase wiite or attach a description of your organization’s background armd programs™*

Contact Information

The following information is for internal use only. Please provide the contact information for the point of cortact for the

Mew York City Coalition Against Hunger o provide periodic updates of the organizational information above.

First harne: Middle Initial: Last Name:

Tithe: Fhone: ext
Mobile Phone Fax: Ermail:

Physical Address

City: State: Zip Cade:

LIETHA Mati Hunger Clssrk - prart of New York Gity Goslition Against Honget's (MY REAH) Grassroots Aelion Nelwork
50 Browd Btrest, Suite 1520
Blew York, MY 10004
Tek 212-B25-0028
Fag: 2128250267

chesringhouse e 8

Page 2 of 2
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Appendix B: USDA National Hunger Clearinghouse Database Form FNS 543 (online)

USDA National Hunger Clearinghouse Form &
The following information Wil be added tothe USDR Natonal Hunger Clearinghouss Ustabase, snonling rescuros that provides
information about o ik o othe public.

P

Crganizetion Name?

Fiyiics? Bddiess

Gy

Adddeays 14

Hdidtess 2

Ly State” L SEled-

=

ZIP oode

Pruieg

Faw

Howrsiof Senvioe

Weksite

Ermatl

i@ies

Howowoald you dessiy your cagamization? jseléct st that spsiy)
T wedimmiy

Trod o

Drrech Bervices

{7 Religios
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[FR Doc. 2015-13062 Filed 5-29-15; 8:45 am]
BILLING CODE 3410-30-C

DEPARTMENT OF AGRICULTURE

Rural Business-Cooperative Service
Rural Housing Service

Rural Utilities Service

Notice of Solicitation of Applications
(NOSA) for the Strategic Economic and
Community Development Programs for
Fiscal Year (FY) 2015

AGENCY: Rural Business-Cooperative
Service, Rural Housing Service, and
Rural Utilities Service, USDA.
ACTION: Notice.

SUMMARY: Section 6025 of the
Agricultural Act of 2014 (2014 Farm
Bill) enables the Secretary of
Agriculture to provide priority to
projects that support Strategic Economic
and Community Development plans.
This Notice invites applicants who have
submitted or will be submitting
applications for the programs (referred
to as “underlying programs”) in Fiscal
Year 2015.

For FY 2015, projects eligible for
Section 6025 priority points will
compete one time with all other projects
eligible for the applicable underlying
program’s year-end pool of funds. These
priority points are not eligible to
projects competing for FY 2015 funding
prior to the program’s year-end pool of
funds competition.

All applicants are responsible for any
additional expenses incurred in
preparing and submitting Form RD
1980-88.

DATES: To apply for Section 6025
priority points, applicants must submit
Form RD 1980-88, ““Strategic Economic
and Community Development (section
6025) Priority,” by 5:00 p.m. Eastern
Time on July 31, 2015.

ADDRESSES: Submit Form RD 1980-88 to
the USDA Rural Development Area
Office servicing the area where the
project is located. A list of the USDA
Rural Development Area Offices can be
found listed by state at: http://
www.rd.usda.gov/contact-us/state-
offices.

FOR FURTHER INFORMATION CONTACT:
Please contact the USDA Rural
Development Area Office servicing the
area where the project will be located.
SUPPLEMENTARY INFORMATION:

Overview

Solicitation Title: Strategic Economic
and Community Development.

Announcement Type: Notice.

Catalog of Federal Domestic
Assistance Number: 10.351, 10.760,
10.766 and 10.768.

All active CFDA programs can be
found at www.cfda.gov.

Dates: For the list of dates please refer
back to the summary section above.

Availability of Notice: This Notice is
available through the USDA Rural
Development Web site at http://
www.rd.usda.gov/about-rd/offices/
community-economic-development.

I. Funding Opportunity Description

A. Purpose

The purpose of Section 6025 of the
2014 Farm Bill is to give priority to
projects that support strategic economic
development or community
development plans when applying for
funds through the underlying programs.
This Notice provides applicants with
eligible projects the opportunity to
receive additional priority when
competing for one of the underlying
program’s year-end pool of funds for
Fiscal Year 2015.

B. Statutory Authority

This priority is authorized under
Section 6025 of the 2014 Farm Bill.

C. Programs

Based on Section 6025 of the 2014
Farm Bill, the Agency is making
available additional priority points for
projects that support strategic economic
or community development plans to the
following Rural Development programs:
e Community Facility Loans
¢ Fire and Rescue and Other Small

Community Facilities Projects
e Community Facilities Grants
e Community Programs Guaranteed

Loans
e Water and Waste Disposal Programs

Guaranteed Loans
e Water and Waste Loans and Grants
¢ Business and Industry Guaranteed

Loans
e Rural Business Development Grants

II. Award Information

Type of Awards: Guaranteed loans,
direct loans and Grants.

Fiscal Year Funds: FY 2015; year-end
pools of funds only.

Available Funds: The amount of
funds available will depend on the
amount of funds available at the time of
year-end pooling and will vary among
the underlying programs.

Award Amounts: Guaranteed loans,
direct loans and grants will be awarded
in amounts consistent with each
applicable underlying program.

Award Dates: Awards will be made on
or before September 30, 2015.

III. Eligibility Information

A. Eligible Requirements

In order to be considered for Section
6025 priority points, both the applicant
and project must meet the eligibility
requirements of the underlying program.
These requirements vary among the
underlying programs and the applicant
is referred to the regulations for those
programs.

The regulation implementing the
Section 6025 priority does not make any
changes to any of the applicant
eligibility requirements of the
underlying programs. However, the
Section 6025 regulation does include
three criteria that a project must meet in
order to be considered for Section 6025
priority points (see 7 CFR 1980.1010).

The first criterion, as noted above, is
that the project meets the applicable
eligibility requirements of the
underlying program for which the
applicant is applying.

The second criterion is that the
project is “carried out solely in a rural
area’” as defined in 7 CFR 1980.1005. As
defined, this means either the entire
project is physically located in a rural
area or all of the beneficiaries of the
service(s) provided through the project
must either reside in or be located in a
rural area. Note that the definition of
“rural” varies among the underlying
programs and the Section 6025
regulation does not change those
definitions.

The third criterion is