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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2015-0934; Directorate
Identifier 2014-NM-030-AD; Amendment
39-18287; AD 2015-20-08]

RIN 2120-AA64

Airworthiness Directives; Dassault
Aviation Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for all
Model FAN JET FALCON, FAN JET
FALCON SERIES G, D, E, F, and G
airplanes; Model MYSTERE-FALCON
200 airplanes; and Model MYSTERE—
FALCON 20-C5, 20-D5, 20-E5, and 20—
F5 airplanes. This AD was prompted by
reports of defective fire extinguisher
tubes. It was determined the defects
were caused by corrosion. This AD
requires repetitive general visual
inspections of the fire extinguisher
tubes for cracking and corrosion, and
replacement of any cracked tube with a
serviceable tube, if necessary. We are
issuing this AD to detect and correct
cracking and corrosion in the fire
extinguisher tubes, which could impact
the capability to extinguish an engine
fire, and possibly result in damage to
the airplane and injury to the
passengers.

DATES: This AD becomes effective
November 12, 2015.

ADDRESSES: You may examine the AD
docket on the Internet at http://
www.regulations.gov/
#!docketDetail;D=FAA-2015-0934; or in
person at the Docket Management
Facility, U.S. Department of
Transportation, Docket Operations, M—

30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE.,
Washington, DC.

FOR FURTHER INFORMATION CONTACT: Tom
Rodriguez, Aerospace Engineer,
International Branch, ANM-116,
Transport Airplane Directorate, FAA,
1601 Lind Avenue SW., Renton, WA
98057-3356; telephone 425-227-1137;
fax 425-227-1149.

SUPPLEMENTARY INFORMATION:

Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 by adding an AD that would
apply to all Dassault Aviation Model
FAN JET FALCON, FAN JET FALCON
SERIES G, D, E, F, and G airplanes;
Model MYSTERE-FALCON 200
airplanes; and Model MYSTERE—
FALCON 20-C5, 20-D5, 20-E5, and 20—
F5 airplanes. The NPRM published in
the Federal Register on May 4, 2015 (80
FR 25254).

The European Aviation Safety Agency
(EASA), which is the Technical Agent
for the Member States of the European
Union, has issued Airworthiness
Directive 2013-0299, dated December
19, 2013 (referred to after this as the
Mandatory Continuing Airworthiness
Information, or ‘“‘the MCAI”’), to correct
an unsafe condition for all Dassault
Aviation Model FAN JET FALCON,
FAN JET FALCON SERIES C, D, E, F,
and G airplanes; Model MYSTERE—
FALCON 200 airplanes; and Model
MYSTERE-FALCON 20-C5, 20-D5, 20—
E5, and 20-F5 airplanes. The MCAI
states:

Several defective extinguisher tubes have
been reported on certain Dassault Aviation
Fan Jet Falcon aeroplanes. The results of the
investigations concluded that these
occurrences were caused by corrosion.

This condition, if not detected and
corrected, could impact the capability to
extinguish an engine fire, possibly resulting
in damage to the aeroplane and injury to the
occupants.

For the reason described above, this
[EASA] AD requires repetitive [general
visual] inspections [for cracking and
corrosion] of the fire extinguisher tubes and,
depending on findings, the replacement of an
affected part with a serviceable part
(improved fire extinguisher tube). It also
proposes the replacement of those tubes with
the “old Part Number” (P/N) with a
serviceable part with the new P/N as a
terminating action. In addition, this [EASA]
AD prohibits installation of an affected tube
on an aeroplane.

You may examine the MCAI in the
AD docket on the Internet at http://
www.regulations.gov/
#!documentDetail;D=FAA-2015-0934-
0002.

Comments

We gave the public the opportunity to
participate in developing this AD. We
received no comments on the NPRM (80
FR 25254, May 4, 2015) or on the
determination of the cost to the public.

Conclusion

We reviewed the relevant data and
determined that air safety and the
public interest require adopting this AD
as proposed, except for minor editorial
changes. We have determined that these
minor changes:

e Are consistent with the intent that
was proposed in the NPRM (80 FR
25254, May 4, 2015) for correcting the
unsafe condition; and

¢ Do not add any additional burden
upon the public than was already
proposed in the NPRM (80 FR 25254,
May 4, 2015).

Costs of Compliance

We estimate that this AD affects 170
airplanes of U.S. registry.

We also estimate that it will take
about 4 work-hours per product to
comply with the basic requirements of
this AD. The average labor rate is $85
per work hour. Based on these figures,
we estimate the cost of this AD on U.S.
operators to be $57,800, or $340 per
product.

We have received no definitive data
that will enable us to provide cost
estimates for the on-condition actions
specified in this AD.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for


http://www.regulations.gov/#!documentDetail;D=FAA-2015-0934-0002
http://www.regulations.gov/#!documentDetail;D=FAA-2015-0934-0002
http://www.regulations.gov/#!documentDetail;D=FAA-2015-0934-0002
http://www.regulations.gov/#!documentDetail;D=FAA-2015-0934-0002
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safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979);

3. Will not affect intrastate aviation in
Alaska; and

4. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov/
#!docketDetail;D=FAA-2015-0934; or in
person at the Docket Management
Facility between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays. The AD docket contains this
AD, the regulatory evaluation, any
comments received, and other
information. The street address for the
Docket Operations office (telephone
800—647-5527) is in the ADDRESSES
section.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding

the following new airworthiness

directive (AD):

2015-20-08 Dassault Aviation:
Amendment 39-18287. Docket No.

FAA-2015-0934; Directorate Identifier
2014-NM-030-AD.

(a) Effective Date
This AD becomes effective November 12,
2015.
(b) Affected ADs
None.
(c) Applicability

This AD applies to Dassault Aviation
Model FAN JET FALCON, FAN JET FALCON
SERIES C, D, E, F, and G airplanes; Model
MYSTERE-FALCON 200 airplanes; and
Model MYSTERE-FALCON 20-C5, 20-D5,
20-E5, and 20-F5 airplanes, certificated in
any category, all manufacturer serial
numbers.

(d) Subject

Air Transport Association (ATA) of
America Code 26, Fire protection.

(e) Reason

This AD was prompted by reports of
defective fire extinguisher tubes. It was

determined the defects were caused by
corrosion. We are issuing this AD to detect
and correct cracking and corrosion in the fire
extinguisher tubes, which could impact the
capability to extinguish an engine fire, and
possibly result in damage to the airplane and
injury to the passengers.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Inspection

For airplanes identified in paragraphs
(g)(1), (g)(2), and (g)(3) of this AD: Within 13
months or 450 flight hours, whichever occurs
first after the effective date of this AD, do a
general visual inspection of the fire
extinguisher tubes for cracking and
corrosion, in accordance with a method
approved by the Manager, International
Branch, ANM-116, Transport Airplane
Directorate, FAA; or the European Aviation
Safety Agency (EASA); or Dassault Aviation’s
EASA Design Organization Approval (DOA).
Repeat the inspection thereafter at intervals
not to exceed 13 months.

(1) Model FAN JET FALCON airplanes and
Model FAN JET FALCON SERIES G, D, E, F,
and G airplanes, equipped with any fire
extinguisher tubes having part numbers
MY20791-101, MY20791-101-1, MY20791—
102, MY20791-102—1, MY20791-117, and
MY20791-112.

(2) Model MYSTERE-FALCON 200
airplanes equipped with any fire extinguisher
tubes having part numbers
M20H791000210B1 and M20H791000240B1.

(3) Model MYSTERE-FALCON 20-C5, 20—
D5, 20-E5, and 20-F5 airplanes equipped
with any fire extinguisher tubes having part
numbers M20R791101, M20R791101A1, and
M20R791102.

(h) Corrective Action

If, during any inspection required by
paragraph (g) of this AD, any cracking or
corrosion is found, before further flight,
replace the tube with a serviceable tube
having a part number specified in Table 1 to
paragraph (h) of this AD, as applicable.

TABLE 1 TO PARAGRAPH (H) OF THIS AD—SERVICEABLE FIRE EXTINGUISHER TUBES

For model—

Equipped with affected pin—

Replace with service-
able pin—

FAN JET FALCON, FAN JET FALCON SERIES
FAN JET FALCON, FAN JET FALCON SERIES
FAN JET FALCON, FAN JET FALCON SERIES
FAN JET FALCON, FAN JET FALCON SERIES
FAN JET FALCON, FAN JET FALCON SERIES
FAN JET FALCON, FAN JET FALCON SERIES
MYSTERE-FALCON 200 airplanes
MYSTERE-FALCON 200 airplanes
MYSTERE-FALCON 20-C5, 20-D5, 20-E5, and 20-F5 airplanes ....
MYSTERE-FALCON 20-C5, 20-D5, 20-E5, and 20-F5 airplanes
MYSTERE-FALCON 20-C5, 20-D5, 20-E5, and 20-F5 airplanes

C, D, E, F, and G airplanes ..
C, D, E, F, and G airplanes ..
C, D, E, F, and G airplanes ..
C, D, E, F, and G airplanes ..
C, D, E, F, and G airplanes ..
C, D, E, F, and G airplanes ..

MY20791-101
MY20791-101-1
MY20791-102 .....cooviiiiiiiee,
MY20791-102-1 .
MY20791-117 ..... .
MY20791-112 ..o,
M20H791000210B1
M20H791000240B1
M20R791101
M20R791101A1
M20R791102

MY20791-101-2.
MY20791-101-2.
MY20791-102-2.
MY20791-102-2.
MY20791-117n-1.
MY20791-112-1.
M20H791000210B2.
M20H791000240B2.
M20R791101A2.
M20R791101A3.
M20R791102A2.
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(i) Terminating Action for the Repetitive
Inspections

Replacement of an affected tube with a
serviceable tube, as required by paragraph (h)
of this AD, constitutes a terminating action
for the repetitive inspections required by
paragraph (g) of this AD.

(j) Parts Installation Prohibition

As of the effective date of this AD, no
person may install a tube having a part
number identified in paragraphs (g)(1), (g)(2),
and (g)(3) of this AD, on any airplane.

(k) Other FAA AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, International
Branch, ANM-116, Transport Airplane
Directorate, FAA, has the authority to
approve AMOG:s for this AD, if requested
using the procedures found in 14 CFR 39.19.
In accordance with 14 CFR 39.19, send your
request to your principal inspector or local
Flight Standards District Office, as
appropriate. If sending information directly
to the International Branch, send it to ATTN:
Tom Rodriguez, Aerospace Engineer,
International Branch, ANM-116, Transport
Airplane Directorate, FAA, 1601 Lind
Avenue SW., Renton, WA 98057-3356;
telephone 425-227-1137; fax 425-227-1149.
Information may be emailed to: 9-ANM-116-
AMOC-REQUESTS@faa.gov. Before using
any approved AMOG, notify your appropriate
principal inspector, or lacking a principal
inspector, the manager of the local flight
standards district office/certificate holding
district office. The AMOG approval letter
must specifically reference this AD.

(2) Contacting the Manufacturer: For any
requirement in this AD to obtain corrective
actions from a manufacturer, the action must
be accomplished using a method approved
by the Manager, International Branch, ANM-
116, Transport Airplane Directorate, FAA; or
the European Aviation Safety Agency
(EASA); or Dassault Aviation’s EASA Design
Organization Approval (DOA). If approved by
the DOA, the approval must include the
DOA-authorized signature.

(1) Related Information

Refer to Mandatory Continuing
Airworthiness Information (MCAI) EASA
Airworthiness Directive 2013—-0299, dated
December 19, 2013, for related information.
This MCAI may be found in the AD docket
on the Internet at http://
www.regulations.gov/
#!documentDetail;D=FAA-2015-0934-0002.

(m) Material Incorporated by Reference
None.
Issued in Renton, Washington, on
September 29, 2015.
Jeffrey E. Duven,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 2015-25492 Filed 10-7-15; 8:45 am]
BILLING CODE 4910-13-P

FEDERAL TRADE COMMISSION
16 CFR Part 4

Miscellaneous Rules

AGENCY: Federal Trade Commission.
ACTION: Final rules; technical correction.

SUMMARY: The Federal Trade
Commission published final rules on
May 6, 2015, revising certain of its rules
of practice. This document makes a
technical correction to those final rules.
DATES: Effective October 8, 2015.

FOR FURTHER INFORMATION CONTACT:
Josephine Liu, Attorney, (202) 326—
2170, Office of the General Counsel,
Federal Trade Commission, 600
Pennsylvania Avenue NW., Washington,
DC 20580.

SUPPLEMENTARY INFORMATION: This
document makes a technical correction
to two cross-references in Rule 4.4(a)(3).

List of Subjects in 16 CFR Part 4

Administrative practice and
procedure, Freedom of information,
Public record.

Accordingly, 16 CFR part 4 is
corrected by making the following
correcting amendment:

PART 4—MISCELLANEOUS RULES

m 1. The authority citation for part 4
continues to read as follows:

Authority: 15 U.S.C. 46, unless otherwise
noted.

§4.4 [Amended]

m 2.In § 4.4, amend the first sentence of
paragraph (a)(3) by removing “section
20(c)(7) of the FTC Act” and adding in
its place “section 20(c)(8) of the FTC
Act” and by removing ‘“‘section 20(c)(8)
of the FTC Act” and adding in its place
“section 20(c)(9) of the FTC Act”.

By direction of the Commission.
Donald S. Clark,
Secretary.
[FR Doc. 2015-25605 Filed 10-7—15; 8:45 am]
BILLING CODE 6750-01-P

DEPARTMENT OF LABOR

Office of the Secretary

29 CFR Part 20
RIN 1290-AA27

Administrative Wage Garnishment
Procedures

AGENCY: Office of the Secretary, Labor.

ACTION: Interim final rule with request
for comments.

SUMMARY: This rule will allow the U.S.
Department of Labor (Department) to
garnish the disposable wages of non-
federal workers who are indebted to the
Department without first obtaining a
court order. It implements the
administrative wage garnishment
provisions contained in the Debt
Collection Improvement Act of 1996
(DCIA) in accordance with the
regulations issued by the Secretary of
the Treasury.

DATES: This rule is effective October 8,
2015. Comments must be received
within 30 days of publication, which is
on or before November 9, 2015.

ADDRESSES: You may submit written
comments to the docket using any one
of the following methods:

(1) Federal eRulemaking Portal:
http://www.regulations.gov.

(2) Mail: Address comments
concerning this interim rule to Shelia
Alexander, Office of Chief Financial
Officer, U.S. Department of Labor,
Frances Perkins Building, Room S4030,
200 Constitution Avenue NW.,
Washington, DC 20210.

(3) Email: Comments may also be
submitted by electronic mail to
alexander.shelia@dol.gov.

Additionally, any comments that
concern information collection may be
sent to the Office of Information and
Regulatory Affairs, Attention OMB Desk
Officer for DOL, Office of Management
and Budget, Room 10235, New
Executive Office Building, Washington,
DC 20503.

FOR FURTHER INFORMATION CONTACT:
Shelia Alexander, Office of the Chief
Financial Officer, (202) 693—4472; or
Rachel Rikleen, Office of the Solicitor,
(202) 693-5702.

SUPPLEMENTARY INFORMATION:
I. Background

Section 31001(o0) of the Debt
Collection Improvement Act of 1996
(DCIA), which is codified at 31 U.S.C.
3720D, authorizes federal agencies to
use administrative procedure to garnish
the disposable pay of an individual to
collect delinquent non-tax debt owed to
the United States in accordance with
regulations promulgated by the
Secretary of the Treasury. Wage
garnishment is a process whereby an
employer withholds amounts from an
employee’s wages and pays those
amounts to the employee’s creditor
pursuant to a withholding order. Under
the DCIA, agencies may garnish up to
15% of a delinquent non-tax debtor’s
disposable wages. Prior to the
enactment of the DCIA, agencies were
generally required to obtain a court
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judgment before garnishing the wages of
non-Federal employees.

The DCIA requires the Secretary of
the Treasury to issue regulations
implementing the administrative wage
garnishment requirements. These
implementing regulations, which are at
31 CFR 285.11, provide for due process
for nontax debtors and require agencies
to publish regulations for administrative
wage garnishment hearings. Pursuant to
31 CFR 285.11(f), federal agencies must
either prescribe regulations for the
conduct of an administrative wage
garnishment hearing consistent with the
procedures set forth in section 285.11 or
adopt section 285.11 without change by
reference. Through this rule, the
Department has decided to issue its own
regulations consistent with the
procedural requirements of section
285.11.

This interim rule governs only
administrative wage garnishment.
Nothing in this regulation precludes the
use of collection remedies not contained
in the regulation. The Department and
other federal agencies may
simultaneously use multiple collection
remedies to collect a debt, except as
prohibited by law.

The Department may, but is not
required to, promulgate additional
policies, procedures, and
understandings consistent with this
regulation and other applicable Federal
laws, policies, and procedures, subject
to the approval of the Department’s
Chief Financial Officer or their delegate.
The Department does not intend for its
components, agencies, and entities to be
able to adopt different policies,
procedures, or understandings.

II. Public Participation

The Department is issuing this
interim final rule to provide the public
with an opportunity to comment. The
Department must receive comments by
the deadline stated above, which is no
later than 30 days after this notice
appears in the Federal Register.

III. Compliance With the Administraive
Procedure Act; The Paperwork
Reduction Act; The Regulatory
Flexibility Act; The Unfunded
Mandates Reform Act; and Executive
Orders 12866, 12988, and 13132

For purposes of the Administrative
Procedure Act, 5 U.S.C. 551-559, this
rule involves an agency procedure or
practice, and therefore no notice of
proposed rulemaking is required under
section 553. Nonetheless, this is an
interim rulemaking, with a provision for
a 30-day public comment period. The
Department will review all comments
received during the comment period

and will consider any modifications that
appear appropriate in adopting these
rules as final.

The Department has determined that
this rule contains no collection of
information subject to the Paperwork
Reduction Act, 44 U.S.C. 3501-3521.
However, the Department specifically
invites comments on this determination.
In addition to having an opportunity to
file comments with the Department,
comments about the paperwork
implications of the proposed regulations
may be addressed to the Office of
Management and Budget (OMB).
Comments to the OMB should be
directed to: Office of Information and
Regulatory Affairs, Attention OMB Desk
Officer for the DOL, Office of
Management and Budget, Room 10235,
Washington, DC 20503; Telephone:
202-395-7316/Fax: 202—395-6974
(these are not toll-free numbers). You
can also submit comments to the OMB
by email at OIRA_submission@
omb.eop.gov. The OMB will consider all
written comments that agency receives
within 30 days of publication of this
rule. (Commenters are encouraged, but
not required, to send a courtesy copy of
any comments submitted to the OMB
regarding the information collections by
mail or courier to: U.S. Department of
Labor-OASAM, Office of the Chief
Information Officer, Attn: Departmental
Information Compliance Management
Program, Room N1301, 200 Constitution
Avenue NW., Washington, DC 20210; or
by email: DOL PRA PUBLIC@dol.gov.)
As previously indicated, written
comments directed to the Department
may be submitted within 30 days of
publication of this notice. Should a
commenter believe this rule contains a
covered information collection, then the
Department and OMB seek comments
that:

(1) Evaluate whether the proposed
collection of information is necessary
for the proper performance of the
functions of the agency, including
whether the information will have
practical utility;

(2) Evaluate the accuracy of the
agency’s estimate of the burden of the
proposed collection of information,
including the validity of the
methodology and assumptions used;

(3) Enhance the quality, utility, and
clarity of the information to be
collected; and

(4) Minimize the burden of the
collection of information on those who
are to respond, including through the
use of appropriate automated,
electronic, mechanical, or other
technological collection techniques or
other forms of information technology,

e.g., permitting electronic submission of
responses.

The Regulatory Flexibility Act (RFA),
5 U.S.C. 601-612, requires
administrative agencies to consider the
effect of their actions on small entities,
including small businesses. Because no
notice of proposed rulemaking is
required for procedural rules, the
requirements of the RFA pertaining to
regulatory flexibility analysis do not
apply. However, even if the RFA were
to apply, the Department certifies that
this interim rule will not have a
significant impact on a substantial
number of small entities. Although the
employer of a delinquent debtor would
have to certify certain information about
the debtor such as the debtor’s
employment status and earnings, that
information is normally in the
employer’s payroll records. It would not
take a significant amount of time or
result in a significant cost for an
employer to make this certification. An
employer is not required to vary its
normal pay cycle to comply with a
garnishment order issued under these
regulations.

For purposes of the Unfunded
Mandates Reform Act (UMRA), 2 U.S.C.
1501-1516, the Department has
determined that the rule contains no
Federal mandates, as defined in Title II
of UMRA. Therefore the rule is not
subject to the requirements of section
202 and 205 of UMRA.

Executive Orders 12866 and 12988
require that each agency write
regulations that are easy to understand
and specify how individual civil
litigation rights will be affected. The
Department has determined that this
rule is drafted, to the extent practicable,
under the standards established in those
orders. However, the Secretary invites
comments on how to make these
proposed regulations easier to
understand.

Executive Order 13132 requires us to
ensure meaningful and timely input by
state and local elected officials in the
development of regulatory policies that
have federalism implications. The
interim rule does not have substantial
direct effects on the States, on the
relationship between the National
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

IV. Summary of Key Aspects of the Rule

This rule applies to debts owed to the
Department or in connection with any
program administered by the
Department. The administrative wage
garnishment process will be applied
consistently throughout the Department.
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The Department can enter into
agreements, such as memoranda of
understanding, with other Federal
agencies permitting that agency to
administer part or all of the
Department’s administrative wage
garnishment process. Nothing in this
regulation requires the Department to
duplicate notices or administrative
proceedings required by contract, this
regulation, or other laws or regulations.
Thus, for example, the Department is
not required to provide a debtor with
two hearings on the same issue merely
because two different collection tools
are used, each of which requires that the
debtor be provided with a hearing.

Section 20.205 lists the notice
requirements, which includes an
explanation of the debtor’s rights. The
debtor is allowed to inspect Department
records related to the debt, enter into a
written repayment agreement, and have
a hearing. A debtor can request one of
two types of available hearings—a paper
hearing or an oral hearing. The format
of oral hearings is not limited to in-
person and telephone hearings and may
include new forms of technology. The
hearing official has the authority to
determine the kind of hearing and the
amount of time allotted each hearing.

If a hearing is held, the Department
can meet its initial burden by offering
documentation, including a copy of the
debt adjudication, which demonstrates
the existence of the debt and its amount.
Once the Department has established its
prima facie case, the debtor can dispute
the existence or amount of the debt. For
example, the debtor can meet his or her
burden by demonstrating that he or she
is not the person who owes a debt to the
Department, that he or she has not
received payments from the Department
or has not been fined by the
Department, or that he or she has
already paid the debt.

Additionally, the Federal Employees
Compensation Act (FECA), 5 U.S.C.
8101-8193, contains a provision that
precludes administrative and judicial
review of agency determinations, which
normally includes a repayment
schedule. As a result, for hearings
related to FECA debts, once the
Department has made its prima facie
case, the debtor has only two limited
grounds on which he or she can
demonstrate that an administrative wage
garnishment is not appropriate. The
debtor may not challenge the underlying
merits of the determination that created
the debt.

Section 20.209 describes how much
the Department can withhold through
administrative wage garnishment,
which is up to 15%, and the employer’s
administrative wage garnishment duties.

A withholding order for family support
would always have priority over an
administrative wage garnishment order.
If there are multiple federal garnishment
orders, priority depends on which
garnishment order was first obtained.
When a debtor’s disposable pay is
already subject to one or more
withholding orders with higher or equal
priority with the Department’s
administrative wage garnishment order,
the amount that the employer must
withhold and remit to the Department
would not be more than an amount
calculated by subtracting the amount(s)
withheld under the other withholding
order(s) from 25% of the debtor’s
disposable pay. For example, if the
employer is withholding 20% of a
debtor’s disposable pay for a family
support or prior withholding order, the
amount withheld for the subsequent
withholding order issued under this
section is limited to 5% of the debtor’s
disposable pay. When the family
support or prior withholding order
terminates, the amount withheld for the
subsequent withholding order issued
under this section may be increased to
15%.

List of Subjects in 29 CFR Part 20

Administrative wage garnishment,
debt collection, Labor.

Signed at Washington, DC, on this 29th day
of September, 2015.

Thomas E. Perez,
U.S. Secretary of Labor.

For the reasons set forth in the
preamble, the Department of Labor
amends part 20 of title 29 of the Code
of Federal Regulations as follows:

PART 20—FEDERAL CLAIMS
COLLECTION

m 1. The authority citation for part 20 is
revised to read as follows:

Authority: 31 U.S.C. 3711 et seq.; Subpart
D is also issued under 5 U.S.C. 5514; Subpart
E is also issued under 31 U.S.C. 3720A;
Subpart F is also issued under 31 U.S.C.
3720D.

m 2. Add subpart F to read as follows:

Subpart F—Administrative Wage
Garnishment

Sec.

20.201
20.202
20.203
20.204
20.205
20.206
20.207
20.208
20.209
20.210
20.211

Purpose.

Scope.

Definitions.

General rule.

Notice requirements.
Hearing.

Wage garnishment order.
Certification by employer.
Amounts withheld.
Exclusions from garnishment.
Financial hardship.

20.212
20.213
20.214
20.215

§20.201 Purpose.

This section provides procedures the
U.S. Department of Labor may use to
collect money from a debtor’s
disposable pay by means of
administrative wage garnishment to
satisfy delinquent nontax debt owed to
the Department. In accordance with the
procedures set forth in 31 U.S.C. 3720D
and 31 CFR 285.11, the Department may
request that a non-Federal employer
garnish the disposable pay of an
individual to collect delinquent non-tax
debt owed to the Department or in
connection with any program
administered by the Department.

Ending garnishment.

Actions prohibited by employer.
Refunds.

Right of Action.

§20.202 Scope.

(a) This subpart applies to any non-
tax debt owed to the U.S. Department of
Labor or in connection with any
program administered by the
Department and to any entity that
pursues recovery of such debt. The
Department can enter into arrangements
with other federal agencies to carry out
its responsibilities under this part.

(b) This subpart shall apply
notwithstanding any provision of State
law.

(c) Nothing in this subpart precludes
the compromise of a debt or the
suspension or termination of a
collection action in accordance with
applicable law. See, for example, the
Federal Claims Collection Standards
(FCCS), 31 CFR parts 900-904.

(d) The receipt of payments pursuant
to this subpart does not preclude the
Department from pursuing other debt
collection remedies separately or in
conjunction with administrative wage
garnishment, including the offset of
Federal payments, to satisfy delinquent
nontax debt owed to the Department.

(e) This subpart does not apply to the
collection of delinquent nontax debt
owed to the United States from the
wages of Federal employees from their
Federal employment. Federal pay is
subject to the Federal salary offset
procedures set forth in 5 U.S.C. 5514
and other applicable laws.

(f) Nothing in this subpart requires the
Department to duplicate notices or
administrative proceedings required by
contract, this subpart, or other laws,
regulations, or procedures.

§20.203 Definitions.

As used in this section the following
definitions shall apply:

(a) The term business day means
Monday through Friday, not including
Federal legal holidays. For purposes of
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computation, the last day of the period
will be included unless it is a Federal
legal holiday.

(b) The term day means calendar day.
For purposes of computation, the last
day of the period will be included
unless it is a Saturday, a Sunday, or a
Federal legal holiday.

(c) The term debt or claim means any
amount of money, funds or property
that has been determined by an
appropriate official of the Federal
Government to be owed to the
Department by an individual, including
debt administered by a third party as an
agent for the Federal Government.

(d) The term debtor means an
individual who owes a delinquent
nontax debt to the Department.

(e) The term delinquent nontax debt
means any nontax debt that has not
been paid by the date specified in the
initial written demand for payment, or
applicable agreement, unless other
satisfactory payment arrangements have
been made. For purposes of this section,
the terms “debt” and ““claim” are
synonymous and refer to delinquent
nontax debt.

(f) The term Department means the
United States Department of Labor.

(g) The term disposable pay means
that part of the debtor’s compensation
(including, but not limited to, salary,
bonuses, commissions, and vacation
pay) from an employer remaining after
the deduction of health insurance
premiums and any amounts required by
law to be withheld. For purposes of this
subpart, “amounts required by law to be
withheld” include amounts for
deductions such as social security taxes
and withholding taxes but do not
include any amount withheld pursuant
to a court order.

(h) The term employer means a person
or entity that employs the services of
others and that pays their wages or
salaries. The term employer includes,
but is not limited to, State and local
Governments but does not include an
agency of the Federal Government.

(i) The term evidence of service means
information retained by the Department
indicating the nature of the document to
which it pertains, the date of mailing of
the document, and to whom the
document is being sent. Evidence of
service may be retained electronically so
long as the manner of retention is
sufficient for evidentiary purposes.

(j) The term garnishment means the
process of withholding amounts from an
employee’s disposable pay and the
paying of those amounts to a creditor in
satisfaction of a withholding order.

(k) The term hearing official means
any qualified individual, as determined
by the Department.

(1) The term withholding order means
any order for withholding or
garnishment of pay issued by the
Department. For purposes of this
section, the terms “wage garnishment
order” and ‘“‘garnishment order”” have
the same meaning as “withholding
order.”

§20.204 General rule.

Whenever the Department determines
that a delinquent debt is owed by an
individual, to the Department or in
connection with any program
administered by the Department, the
Department may initiate proceedings
administratively to garnish the wages of
the delinquent debtor.

§20.205 Notice requirements.

(a) At least 30 days before the
initiation of garnishment proceedings,
the Department shall mail, by first class
mail to the debtor’s last known address
a written notice informing the debtor of:

(1) The nature and amount of the
debt;

(2) The intention of the Department to
initiate proceedings to collect the debt
through deductions from pay until the
debt and all accumulated interest,
penalties and administrative costs are
paid in full; and

(3) An explanation of the debtor’s
rights, including those set forth in
paragraph (b) of this section, and the
time frame within which the debtor may
exercise his or her rights.

(b) The debtor shall be afforded the
opportunity:

(1) To inspect and copy the
Department’s records related to the debt;

(2) To enter into a written repayment
agreement with the Department under
terms agreeable to the Department; and

(3) For a hearing in accordance with
§20.206 before a hearing official. The
debtor is not entitled to a hearing
concerning the terms of the proposed
repayment schedule if these terms have
been established by written agreement
under 20.206(b)(2).

(c) The Department will retain
evidence of service indicating the date
of mailing of the notice.

§20.206 Hearing.

(a) Request for hearing. If the debtor
submits a written request for a hearing
concerning the existence or amount of
the debt or the terms of the repayment
schedule, the Department shall provide
a written or oral hearing in accordance
with 31 CFR 285.11(f) before a hearing
official.

(b) Type of hearing or review. (1) For
purposes of this subpart, whenever the
Department is required to afford a
debtor a hearing, the Department shall

provide the debtor with a reasonable
opportunity for an oral hearing when
the hearing official determines that the
issues in dispute cannot be resolved by
review of the documentary evidence, for
example, when the validity of the claim
turns on the issue of credibility or
veracity.

(2) If a hearing official determines that
an oral hearing is appropriate, the time
and location of the hearing, including
the amount of time allotted for the
hearing, shall be at the discretion of the
hearing official. An oral hearing may, at
the discretion of the hearing official, be
conducted either in-person, by
telephone conference, or by other
electronic means. All travel expenses
incurred by the debtor in connection
with an in-person hearing will be borne
by the debtor. All charges incurred
during the hearing as a result of the use
of telephone conference or other
electronic means will be the
responsibility of the Department.

(3) In those cases when an oral
hearing is not required by this section,

a hearing official shall nevertheless
accord the debtor a “paper hearing,”
that is, a hearing official will decide the
issues in dispute based upon a review
of the written record. The hearing
official will establish a reasonable
deadline for the submission of evidence.

(c) Effect of timely request. Subject to
§20.206(k), if the debtor’s written
request is received by the Department
on or before the 15th business day
following the mailing of the notice
described in § 20.205(a), the Department
shall not issue a withholding order
under § 20.207 until the debtor has been
provided the requested hearing and a
decision in accordance with paragraphs
(h) and (i) of this section has been
rendered.

(d) Failure to timely request a hearing.
If the debtor’s written request is
received by the Department after the
15th business day following the mailing
of the notice described in § 20.205(a),
the Department shall provide the debtor
with a hearing before a hearing official.
However, the Department will not delay
issuance of a withholding order unless
the Department determines that the
delay in filing the request was caused by
factors beyond the debtor’s control or
the Department receives information
that the Department believes justifies a
delay or cancellation of the withholding
order.

(e) Procedure. After the debtor
requests a hearing, the hearing official
shall notify the debtor of:

(1) The date and time of a hearing
conducted by telephone conference or
other electronic means;
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(2) The date, time, and location of an
in-person oral hearing; or

(3) The deadline for the submission of
evidence for a written hearing.

(f) Burden of proof. (1) The agency
will have the burden of going forward
to prove the existence or amount of the
debt. The Department can satisfy this
burden by submitting a certified copy of
the adjudication or other document that
establishes the existence of the debt and
the amount of the debt.

(2) Thereafter, if the debtor disputes
the existence or amount of the debt, the
debtor must show by a preponderance
of the evidence that no debt exists or
that the amount of the debt is incorrect.
In addition, the debtor may present
evidence that:

(i) The terms of the repayment
schedule are unlawful;

(ii) The terms would cause a financial
hardship to the debtor; or

(iii) The collection of the debt may
not be pursued due to operation of law.

(3) Debts that arise under the Federal
Employees Compensation Act, 5 U.S.C.
8101-8193, are subject to preclusion of
administrative and judicial review, as
described at 5 U.S.C. 8128(b). As a
result, once the Department meets its
burden of showing the existence and
amount of a debt under this statute, the
debtor must prove by a preponderance
of the evidence that:

(i) The documentation put forward by
the agency to establish the debt was not
authentic; or

(ii) The debt was incurred by someone
other than the debtor as a result of
identity theft.

(g) Record. The hearing official must
maintain a summary record of any
hearing provided under this section.

(h) Hearing procedure. A hearing is an
informal process and the hearing official
is not bound by common law or
statutory rules of evidence or by
technical or formal rules of procedure.
However, witnesses who testify in oral
hearings must do so under affirmation,
so that 18 U.S.C. 1001 applies.

(i) Date of decision. The hearing
official shall issue a written opinion
stating his or her decision, as soon as
practicable, but not later than 60 days
after the date on which the request for
such hearing was received. If a hearing
official is unable to provide the debtor
with a hearing and render a decision
within 60 days after the receipt of the
request for such hearing:

(1) The Department may not issue a
withholding order until the hearing is
held and a decision rendered; or

(2) If the Department had previously
issued a withholding order to the
debtor’s employer, the Department must
suspend the withholding order

beginning on the 61st day after the
receipt of the hearing request and
continuing until a hearing is held and
a decision is rendered.

(j) Content of decision. The written
decision shall include:

(1) A summary of the facts presented;

(2) The hearing official’s findings,
analysis, and conclusions; and

(3) The terms of any repayment
schedules, if applicable.

(k) Final agency action. The hearing
official’s decision will be the final
agency action for the purposes of
judicial review under the
Administrative Procedure Act, 5 U.S.C.
701-706.

(1) Failure to appear. In the absence of
good cause shown to the hearing
official, a debtor who fails to appear at
a hearing scheduled pursuant to this
section will be deemed as not having
timely filed a request for a hearing.

§20.207 Wage garnishment order.

(a) Unless the Department receives
information that the Department
believes justifies a delay or cancellation
of the withholding order, the
Department shall send, by first class
mail, a withholding order to the debtor’s
employer:

(1) Within 30 days after the debtor
fails to make a timely request for a
hearing (i.e., within 15 business days
after the mailing of the notice described
in § 20.205(a), or,

(2) If a timely request for a hearing is
made by the debtor, within 30 days after
a final decision is made by the hearing
official, or,

(3) As soon as reasonably possible
thereafter.

(b) The withholding order sent to the
employer under paragraph (a) of this
section shall be in the form prescribed
by the Secretary of the Treasury. The
withholding order shall contain the
signature of, or the image of the
signature of, the Secretary of Labor or
his or her delegatee. The order shall
contain only the information necessary
for the employer to comply with the
withholding order. Such information
includes the debtor’s name, address,
and Employee Identification Number, as
well as instructions for withholding and
information as to where payments
should be sent.

(c) The Department will retain
evidence of service indicating the date
of mailing of the order.

§20.208 Certification by employer.

Along with the withholding order, the
agency shall send to the employer a
certification in the form prescribed by
the Secretary of the Treasury. The
employer shall complete and return the

certification to the Department within
the time frame prescribed in the
instructions to the form. The
certification will address matters such
as information about the debtor’s
employment status and disposable pay
available for withholding.

§20.209 Amounts withheld.

(a) After an employer receives a
garnishment order, the employer must
deduct from all disposable pay paid to
the applicable debtor during each pay
period the amount of garnishment
described in paragraph (b) of this
section.

(b) Subject to the provisions in
paragraphs (c) and (d) of this section,
the amount of garnishment shall be the
lesser of:

(1) The amount indicated on the
garnishment order up to 15 percent of
the debtor’s disposable pay; or

(2) The amount set forth in 15 U.S.C.
1673(a)(2) (Restriction on Garnishment).
The amount set forth at 15 U.S.C.
1673(a)(2) is the amount by which a
debtor’s disposable pay exceeds an
amount equivalent to thirty times the
minimum wage. See 29 CFR 870.10.

(c) When a debtor’s pay is subject to
withholding orders with priority the
following shall apply:

(1) Unless otherwise provided by
Federal law, withholding orders issued
under this subpart shall be paid in the
amounts set forth under paragraph (b) of
this section and shall have priority over
other withholding orders which are
served later in time. However,
withholding orders for family support
shall have priority over withholding
orders issued under this subpart.

(2) If amounts are being withheld
from a debtor’s pay pursuant to a
withholding order served on an
employer before a withholding order
issued pursuant to this subpart, or if a
withholding order for family support is
served on an employer at any time, the
amounts withheld pursuant to the
withholding order issued under this
subpart shall be the lesser of:

(i) The amount calculated under
paragraph (b) of this section, or

(ii) An amount equal to 25 percent of
the debtor’s disposable pay less the
amount(s) withheld under the
withholding order(s) with priority.

(3) If a debtor owes more than one
debt to the Department, the Department
may issue multiple withholding orders
provided that the total amount
garnished from the debtor’s pay for such
orders does not exceed the amount set
forth in paragraph (b) of this section.

(d) An amount greater than that set
forth in paragraphs (b) and (c) of this
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section may be withheld upon the
written consent of the debtor.

(e) The employer shall promptly pay
to the Department all amounts withheld
in accordance with the withholding
order issued pursuant to this subpart.

(f) An employer shall not be required
to vary its normal pay and disbursement
cycles in order to comply with the
withholding order.

(g) Any assignment or allotment by an
employee of his earnings shall be void
to the extent it interferes with or
prohibits execution of the withholding
order issued under this subpart, except
for any assignment or allotment made
pursuant to a family support judgment
or earlier withholding order.

(h) The employer shall withhold the
appropriate amount from the debtor’s
wages for each pay period until the
employer receives notification from the
Department to discontinue wage
withholding. The garnishment order
shall indicate a reasonable period of
time within which the employer is
required to commence wage
withholding.

§20.210 Exclusions from garnishment.

The Department may not garnish the
wages of a debtor who it knows has
been involuntarily separated from
employment until the debtor has been
reemployed continuously for at least 12
months. The debtor has the burden of
informing the Department (or any other
federal agency exercising the
Department’s authority under this
subpart) of the circumstances
surrounding an involuntary separation
from employment.

§20.211

(a) A debtor whose wages are subject
to a wage withholding order under this
subpart, may, at any time, request a
review by the Department of the amount
garnished, based on materially changed
circumstances such as disability,
divorce, or catastrophic illness which
result in financial hardship.

(b) A debtor requesting a review
under paragraph (a) of this section shall
submit the basis for claiming that the
current amount of garnishment results
in a financial hardship to the debtor,
along with supporting documentation.
The Department shall consider any
information submitted in accordance
with procedures and standards
established by the agency.

(c) If a financial hardship is found, the
Department shall downwardly and
temporarily adjust the amount
garnished to reflect the debtor’s
financial condition. The Department
will notify the employer of any

Financial hardship.

adjustments to the amounts to be

withheld.

§20.212 Ending garnishment.

(a) Once the Department has fully
recovered the amounts owed by the
debtor, including interest, penalties, and
administrative costs consistent with the
FCCS, the Department shall send the
debtor’s employer notification to
discontinue wage withholding.

(b) At least annually, the Department
shall review its debtors’ accounts to
ensure that garnishment has been
terminated for accounts that have been
paid in full.

§20.213 Actions prohibited by employer.

An employer may not discharge,
refuse to employ, or take disciplinary
action against the debtor due to the
issuance of a withholding order under
this subpart.

§20.214 Refunds.

(a) If a hearing official, at a hearing
held pursuant to § 20.206, determines
that a debt is not legally due and owing
to the Department, the Department shall
promptly refund any amount collected
by means of administrative wage
garnishment.

(b) Unless required by Federal law or
contract, refunds under this section
shall not bear interest.

§20.215 Right of action.

The Department may sue any
employer for any amount that the
employer fails to withhold from wages
owed and payable to an employee in
accordance with §§20.207 and 20.209.
However, a suit may not be filed before
the termination of the collection action
involving a particular debtor, unless
earlier filing is necessary to avoid
expiration of any applicable statute of
limitations period. For purposes of this
subpart, “termination of the collection
action” occurs when the agency has
terminated collection action in
accordance with the FCCS or other
applicable standards. In any event,
termination of the collection action will
have been deemed to occur if the agency
has not received any payments to satisfy
the debt from the particular debtor
whose wages were subject to
garnishment, in whole or in part, for a
period of 1 year.

[FR Doc. 2015-25427 Filed 10-7-15; 8:45 am]
BILLING CODE 4510-7C-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket No. USCG—-2013-0320]
RIN 1625-AA00

Safety Zone, Chicago Harbor, Navy
Pier Southeast, Chicago, IL
AGENCY: Coast Guard, DHS.

ACTION: Notice of enforcement of
regulation.

SUMMARY: The Coast Guard will enforce
the Navy Pier Southeast Safety Zone
within the Chicago Harbor during
specified periods on from September 12,
2015 through October 31, 2015. This
action is necessary and intended to
ensure safety of life on the navigable
waters of the United States immediately
prior to, during, and immediately after
multiple firework events. During the
enforcement periods listed below, no
person or vessel may enter the safety
zone without permission of the Captain
of the Port Lake Michigan.

DATES: The regulations in 33 CFR
165.931 will be enforced at specified
times between 8:00 p.m. on September
12, 2015 through 10:00 p.m. on October
31, 2015.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this document,
call or email LT Lindsay Cook,
Waterways Management Division,
Marine Safety Unit Chicago, telephone
630-986—2155, email address D09-DG-
MSUChicago-Waterways@uscg.mil.

SUPPLEMENTARY INFORMATION: The Coast
Guard will enforce the Safety Zone;
Chicago Harbor, Navy Pier Southeast,
Chicago, IL listed in 33 CFR 165.931, on
September 12, 2015 at 8:00 p.m. until
9:00 p.m., September 27, 2015 at 7:45
p.m. until 8:30 p.m., and on October 31,
2015 at 9:15 p.m. until 10:00 p.m.

This safety zone encompasses the
waters of Lake Michigan within Chicago
Harbor bounded by coordinates
beginning at 41°53'26.5” N.,
087°35'26.5” W.; then south to
41°53’7.6” N., 087°35’26.3” W.; then
west to 41°53'7.6” N., 087°36'23.2” W_;
then north to 41°5326.5” N.,
087°36°24.6” W. then east back to the
point of origin (NAD 83). All vessels
must obtain permission from the
Captain of the Port Lake Michigan, or an
on-scene representative to enter, move
within or exit the safety zone. Vessels
and persons granted permission to enter
the safety zone shall obey all lawful
orders or directions of the Captain of the
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Port Lake Michigan, or an on-scene
representative.

This document is issued under
authority of 33 CFR 165.931 and 5
U.S.C. 552(a). In addition to this
publication in the Federal Register, the
Coast Guard will provide the maritime
community with advance notification of
these enforcement periods via broadcast
Notice to Mariners or Local Notice to
Mariners. If the Captain of the Port Lake
Michigan determines that the safety
zone need not be enforced for the full
duration stated in this notice, he or she
may suspend enforcement and provide
notice via a Broadcast Notice to
Mariners. The Captain of the Port Lake
Michigan or an on-scene representative
may be contacted via VHF Channel 16.

Dated: September 9, 2015.
K.M. Moser,

Commander, U.S. Coast Guard, Acting
Captain of the Port Lake Michigan.

[FR Doc. 2015-25728 Filed 10-7—-15; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket Number USCG-2015—-0880]
RIN 1625-AA87

Security Zone: Escorted Vessels, Los
Angeles-Long Beach, CA, Captain of
the Port Zone

AGENCY: Coast Guard, DHS.

ACTION: Interim rule and request for
comments.

SUMMARY: The Coast Guard is
establishing a security zone around any
vessel escorted by one or more Coast
Guard, State, or local law enforcement
assets on the navigable waters of the
Captain of the Port (COTP) Zone, Los
Angeles-Long Beach, California. This
action is necessary to protect personnel,
vessels, and facilities from sabotage or
other subversive acts, accidents, or other
events of a similar nature. No vessel or
person is allowed in this zone unless
authorized by the Captain of the Port or
a designated representative.

DATES: This rule is effective without
actual notice from October 8, 2015. For
the purposes of enforcement, actual
notice will be used from September 18,
2015, until October 8, 2015.

Comments and related material must
be received by the Coast Guard on or
before December 17, 2015. Requests for
public meetings must be received by the

Coast Guard on or before November 18,
2015.

ADDRESSES: You may submit comments
identified by docket number USCG—
2015-0880 using the Federal
eRulemaking Portal at http://
www.regulations.gov. See the ‘“Public
Participation and Request for
Comments” portion of the
SUPPLEMENTARY INFORMATION section for
further instructions on submitting
comments.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
email LT Jevon James, Waterways
Management, U.S. Coast Guard;
telephone (310)521-3860, email
Jevon.L.James2@uscg.mil.

SUPPLEMENTARY INFORMATION:
Table of Acronyms

DHS Department of Homeland Security
FR Federal Register
NPRM Notice of Proposed Rulemaking

A. Public Participation and Request for
Comments

We view public participation as
essential to effective rulemaking, and
will consider all comments and material
received during the comment period.
Your comment can help shape the
outcome of this rulemaking. If you
submit a comment, please include the
docket number for this rulemaking,
indicate the specific section of this
document to which each comment
applies, and provide a reason for each
suggestion or recommendation. We
encourage you to submit comments
through the Federal eRulemaking Portal
at http://www.regulations.gov. If your
material cannot be submitted using
http://www.regulations.gov, contact the
person in the FOR FURTHER INFORMATION
CONTACT section of this document for
alternate instructions. We accept
anonymous comments. All comments
received will be posted without change
to http://www.regulations.gov and will
include any personal information you
have provided. For more about privacy
and the docket, you may review a
Privacy Act notice regarding the Federal
Docket Management System in the
March 24, 2005, issue of the Federal
Register (70 FR 15086). Documents
mentioned in this rule as being available
in the docket, and all public comments,
will be in our online docket at http://
www.regulations.gov and can be viewed
by following that Web site’s
instructions. Additionally, if you go to
the online docket and sign up for email
alerts, you will be notified when
comments are posted or a final rule is
published.

B. Regulatory History and Information

We did not publish a notice of
proposed rulemaking (NPRM) for this
regulation. Under 5 U.S.C. 553(b)(B), the
Coast Guard finds that good cause exists
for not publishing an NPRM. Publishing
a NPRM and delaying the effective date
would be impracticable, as publication
of an NPRM would delay the effective
date of this rule past the time where it
was needed. To ensure safe boating and
the appropriate distance away from the
escorted vessel is maintained, it is
imperative that a standard exclusionary
zone be broadcast and safe speeds be
followed for all escorted vessels.

For the same reason above, under 5
U.S.C. 553(d)(3), the Coast Guard finds
that good cause exists for making this
rule effective less than 30 days after
publication in the Federal Register.

C. Basis and Purpose

The terrorist attacks of September
2001 heightened the need for
development of various security
measures throughout the seaports of the
United States, particularly around
vessels and facilities whose presence or
movement creates a heightened
vulnerability to terrorist acts; or those
for which the consequences of terrorist
acts represent a threat to national
security. The President of the United
States has found that the security of the
United States is and continues to be
endangered following the attacks of
September 11 (E.O. 13,273, 67 FR
56215, Sep. 3, 2002 and 79 FR 56475,
Sep. 19, 2014).

The Captain of the Port Los Angeles-
Long Beach, California conducts port
security operations involving vessels
that require additional security,
including, but not limited to, high
capacity passenger vessels, vessels
carrying sensitive Department of
Defense cargoes, vessels carrying
dangerous cargoes, and foreign naval
vessels. The Captain of the Port has
determined that these vessels have a
significant vulnerability to subversive
activity by other vessels or persons, or,
in some cases, themselves pose a risk to
a port and the public within the Captain
of the Port Zone, as described in 33 CFR
3.55-10. This rule enables the COTP Los
Angeles-Long Beach to provide effective
port security, while minimizing the
public’s confusion and easing the
administrative burden of implementing
separate temporary security zone rules
for each escorted vessel.

D. Discussion of the Interim Rule

This rule establishes a security zone
that prohibits persons and vessels from
coming within 500 yards of all escorted
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vessels within navigable waters, as
defined in 33 CFR 2.36, of the Captain
of the Port Zone Los Angeles-Long
Beach, CA, as described in 33 CFR 3.55—
10. Persons or vessels that receive
permission to enter the security zone
must proceed at a minimum safe speed,
at a safe distance from the escorted
vessel as directed by the on scene Coast
Guard, State, or local law enforcement
agency, and must comply with all
orders issued by the COTP or a
designated representative. Outside of
this arrangement, no vessel or person
may enter within a 500-yard radius of
an escorted vessel.

An escorted vessel is defined as a
vessel, other than a large U.S. naval
vessel as defined in 33 CFR 165.2015,
that is accompanied by one or more
Coast Guard assets or other Federal,
State or local law enforcement agency
assets clearly identifiable by lights,
vessel markings, or with agency insignia
as listed below:

(1) Coast Guard surface or air asset
displaying the Coast Guard insignia.

(2) State and/or local law enforcement
asset displaying the applicable agency
markings and/or equipment associated
with the agency.

When escorted vessels are moored,
dayboards or other visual indications
such as lights or buoys may be used. In
all cases, broadcast notice to mariners
will be issued to advise mariners of
these restrictions.

E. Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on these statutes and executive
orders.

1. Regulatory Planning and Review

E.O.s 12866 and 13563 direct agencies
to assess the costs and benefits of
available regulatory alternatives and, if
regulation is necessary, to select
regulatory approaches that maximize
net benefits. E.O. 13563 emphasizes the
importance of quantifying both costs
and benefits, of reducing costs, of
harmonizing rules, and of promoting
flexibility. This rule has not been
designated a “‘significant regulatory
action,” under E.O. 12866. Accordingly,
the rule has not been reviewed by the
Office of Management and Budget. The
limited geographic area impacted by the
security zone will not restrict the
movement or routine operation of
commercial or recreational vessels
through the Ports within the Captain of
the Port Zone Los Angeles-Long Beach.

2. Impact on Small Entities

The Regulatory Flexibility Act of 1980
(RFA), 5 U.S.C. 601-612, as amended,
requires Federal agencies to consider
the potential impact of regulations on
small entities during rulemaking. The
Coast Guard certifies under 5 U.S.C.
605(b) that this rule will not have a
significant economic impact on a
substantial number of small entities.
This rule may affect the following
entities, some of which may be small
entities: The owners or operators of
vessels intending to transit in the
vicinity of escorted vessels. This rule
would not have a significant impact on
a substantial number of small entities
because the zones are limited in size, in
most cases leaving ample space for
vessels to navigate around them. The
zones will not significantly impact
commercial and passenger vessel traffic
patterns, and mariners will be notified
of the zones via Broadcast Notice to
Mariners. Where such space is not
available and security conditions
permit, the Captain of the Port will
attempt to provide flexibility for
individual vessels to transit through the
zones as needed.

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this rule. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed in the FOR FURTHER INFORMATION
CONTACT, above.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888-REG-FAIR (1-888—734—3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

3. Collection of Information

This rule will not call for a new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

4. Federalism and Indian Tribal
Governments

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this rule under that Order and
determined that this rule does not have
implications for federalism.

Also, this rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

5. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

6. Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have determined that this action is one
of a category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule is categorically
excluded from further review under
paragraph 34(g) of Figure 2—1 of the
Commandant Instruction. An
environmental analysis checklist
supporting this determination and a
Categorical Exclusion Determination are
available in the docket where indicated
under ADDRESSES. We seek any
comments or information that may lead
to the discovery of a significant
environmental impact from this rule.

7. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
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Protesters are asked to contact the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places or vessels.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 50 U.S.C. 191;
33 CFR 1.05-1, 6.04-1, 6.04—6, and 160.5;
Department of Homeland Security Delegation
No. 0170.1.

m 2. Add §165.11731 to read as follows:

§165.11731 Security Zone: Escorted
Vessels, Los Angeles-Long Beach, CA,
Captain of the Port Zone.

(a) Definitions. The following
definitions apply to this section:

COTP means Captain of the Port Los
Angeles—Long Beach, CA (LALB).

Designated representatives means
Coast Guard Patrol Commanders
including Coast Guard coxswains, petty
officers and other officers operating
Coast Guard vessels, and Federal, State,
and local officers designated by or
assisting the COTP, in the enforcement
of the security zone.

Escorted vessel means a vessel, other
than a large U.S. naval vessel as defined
in § 165.2015, that is accompanied by
one or more Coast Guard assets or other
Federal, State or local law enforcement
agency assets clearly identifiable by
lights, vessel markings, or with agency
insignia as listed below:

(1) Coast Guard surface or air asset
displaying the Coast Guard insignia.

(2) State and/or local law enforcement
asset displaying the applicable agency
markings and/or equipment associated
with the agency.

(3) When escorted vessels are moored,
dayboards or other visual indications
such as lights or buoys may be used. In
all cases, broadcast notice to mariners
will be issued to advise mariners of
these restrictions.

Minimum safe speed means the speed
at which a vessel proceeds when it is
fully off plane, completely settled in the
water and not creating excessive wake.
Due to the different speeds at which
vessels of different sizes and

configurations may travel while in
compliance with this definition, no
specific speed is assigned to minimum
safe speed. In no instance should
minimum safe speed be interpreted as a
speed less than that required for a
particular vessel to maintain
steerageway. A vessel is not proceeding
at minimum safe speed if it is:

(1) On a plane;

(2) In the process of coming up onto
or coming off a plane; or

(3) Creating an excessive wake.

(b) Regulated area. All navigable
waters, as defined in 33 CFR 2.36,
within the Captain of the Port Zone, Los
Angeles—Long Beach, California 33 CFR
3.55-10.

(c) Security zone. A 500-yard security
zone is established around each
escorted vessel within the regulated area
described in paragraph (b) of this
section. This is a moving security zone
when the escorted vessel is in transit
and becomes a fixed zone when the
escorted vessel is anchored or moored.
A security zone will not extend beyond
the boundary of the regulated area in
this section.

(d) Regulations. (1) The general
regulations for security zones contained
in § 165.33 apply to this section.

(2) A vessel may request the
permission of the COTP LALB or a
designated representative to enter the
security zone described in paragraph (c)
of this section. If permitted to enter the
security zone, a vessel must proceed at
the minimum safe speed and must
comply with the orders of the COTP or
a designated representative.

(e) Notice of security zone. The COTP
will inform the public of the existence
or status of the security zones around
escorted vessels in the regulated area by
Broadcast Notice to Mariners. Coast
Guard assets or other Federal, State or
local law enforcement agency assets will
be clearly identified by lights, vessel
markings, or with agency insignia.
When escorted vessels are moored,
dayboards or other visual indications
such as lights or buoys may be used.

(f) Contact information. The COTP
LALB may be reached via phone at (310)
521-3801. Any on scene Coast Guard or
designated representative assets may be
reached via VHF—FM channel 16.

Dated: September 15, 2015.

J. F. Williams,

Captain, U.S. Coast Guard, Captain of the
Port Los Angeles—Long Beach.

[FR Doc. 2015-25557 Filed 10-7—-15; 8:45 am]
BILLING CODE 9110-04-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R04-OAR-2015-0384; FRL-9935-22—-
Region 4]

Approval and Promulgation of
Implementation Plans; Kentucky: New
Sources in or Impacting Nonattainment
Areas

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: The Environmental Protection
Agency (EPA) is taking final action to
approve the Commonwealth of
Kentucky’s September 23, 2011, State
Implementation Plan (SIP) revision,
submitted through the Kentucky
Division for Air Quality (KY DAQ),
which modifies the SIP by making
changes to Kentucky regulation,
“Review of new sources in or impacting
upon nonattainment areas.” EPA has
determined that Kentucky’s requested
SIP revision meets the applicable
provisions of the Clean Air Act (CAA or
Act) and EPA regulations regarding
Nonattainment New Source Review
(NNSR) permitting.

DATES: This rule is effective November
9, 2015.

ADDRESSES: EPA has established a
docket for this action under Docket
Identification No. EPA-R04-OAR-
2015-0384. All documents in the docket
are listed on the www.regulations.gov
Web site. Although listed in the index,
some information is not publicly
available, i.e., Confidential Business
Information or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically through
www.regulations.gov or in hard copy at
the Air Regulatory Management Section,
Air Planning and Implementation
Branch, Air, Pesticides and Toxics
Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street SW.,
Atlanta, Georgia 30303-8960. EPA
requests that if at all possible, you
contact the person listed in the FOR
FURTHER INFORMATION CONTACT section to
schedule your inspection. The Regional
Office’s official hours of business are
Monday through Friday 8:30 a.m. to
4:30 p.m., excluding Federal holidays.

FOR FURTHER INFORMATION CONTACT: Zuri
Farngalo, Air Regulatory Management
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Section, Air Planning and
Implementation Branch, Pesticides and
Toxics Management Division, Region 4,
U.S. Environmental Protection Agency,
61 Forsyth Street SW., Atlanta, Georgia
30303-8960. Mr. Farngalo can be
reached by telephone at (404) 562—9152
and via electronic mail at farngalo.zuri@
epa.gov.

SUPPLEMENTARY INFORMATION:

I. Background

On September 23, 2011, KY DAQ
submitted a SIP revision to EPA for
approval that makes several changes to
Kentucky’s regulations at 401 Kentucky
Administrative Regulations (KAR)
51:052, Review of new sources in or
impacting nonattainment areas. These
regulations establish air quality
permitting requirements for the
construction or modification of major
stationary sources located within, or
impacting upon, areas designated
nonattainment for any primary national
ambient air quality standard. To ensure
improvement of air quality in those
areas, the emissions resulting from
construction or modification of a major
stationary source must be offset with
compensating emission reductions.

Kentucky’s requested SIP revision
would revise 401 KAR 51:052 by: (1)
Changing Section 5, paragraph (6)(b) to
authorize new or modified sources to
offset their emission increases with
emission reductions achieved by
shutting down an existing unit or
curtailing production or operating hours
prior to the new source application date
(if specified conditions are met), (2)
adding new and more comprehensive
language to Section 5, paragraph (6)(b)
describing how to calculate offsetting
emission reductions obtained from a
source shutdown or curtailment (3)
amending Section 4, paragraph (3)(a) to
establish an offset ratio of at least 1:1 for
pollutants other than volatile organic
compounds and nitrogen oxides, and (4)
making changes to the introductory
paragraph to 401 KAR 51:052 and
Section 5, paragraph (3)(e) that update
and clarify these provisions.

In a notice of proposed rulemaking
(NPR) published on August 11, 2015,
EPA proposed to approve Kentucky’s
revisions to 401 KAR 51:052, Review of
new sources in or impacting
nonattainment areas revisions. See 80
FR 48051. The details of Kentucky’s
submittal and the rationale for EPA’s
action are provided in the NPR. EPA did
not receive any relevant comments on
the proposed action.

II. Incorporation by Reference

In this rule, EPA is finalizing
regulatory text that includes

incorporation by reference. In
accordance with requirements of 1 CFR
51.5, EPA is finalizing the incorporation
by reference of Kentucky Rule 401 KAR
51:052 entitled “Review of new sources
in or impacting nonattainment areas,”
which became effective in the
Commonwealth of Kentucky on August
4, 2011. EPA has made, and will
continue to make, these documents
generally available electronically
through www.regulations.gov and/or in
hard copy at the Region 4 office (see the
ADDRESSES section of this preamble for
more information).

I1I. Final Action

EPA is taking final action to approve
the Commonwealth of Kentucky’s
September 23, 2011, SIP revision. EPA
has determined that the changes to
Kentucky’s Rule 401 KAR 51:052,
Review of new sources in or impacting
nonattainment areas, are approvable
because they are consistent with CAA
section 110 and EPA’s regulations
regarding NNSR permitting at 40 CFR
51.165.

IV. Statutory and Executive Order
Reviews

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
Act and applicable Federal regulations.
See 42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. Accordingly, this action
merely approves state law as meeting
Federal requirements and does not
impose additional requirements beyond
those imposed by state law. For that
reason, this action:

¢ Is not a significant regulatory action
subject to review by the Office of
Management and Budget under
Executive Orders 12866 (58 FR 51735,
October 4, 1993) and 13563 (76 FR 3821,
January 21, 2011);

¢ does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

e is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

¢ does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, the SIP is not approved
to apply on any Indian reservation land
or in any other area where EPA or an
Indian tribe has demonstrated that a
tribe has jurisdiction. In those areas of
Indian country, the rule does not have
tribal implications and will not impose
substantial direct costs on tribal
governments or preempt tribal law as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000).

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by December 7, 2015. Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this action for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. See section
307(b)(2).
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List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Nitrogen dioxide, Ozone, Particulate
matter, Reporting and recordkeeping
requirements and Volatile organic
compounds.

Dated: September 24, 2015.
Heather McTeer Toney,
Regional Administrator, Region 4.

40 CFR parts 52 is amended as
follows:

PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart S—Kentucky

m 2.In §52.920, table 1 in paragraph (c)
is amended under Chapter 51 by
revising the entry for “401 KAR 51:052”
to read of follows:

§52.920 Identification of plan.
* * * *
(C) * x %

TABLE 1—EPA-APPROVED KENTUCKY REGULATIONS

State citation

Title/subject date

State effective

EPA approval

date Explanation

* *

* * *

* *

Chapter 51 Attainment and Maintenance of the National Ambient Air Quality Standards

* *

401 KAR 51:052 ................
ment areas.

Review of new sources in or impacting nonattain-

* * *

8/4/2011

* *

10/8/2015 [Insert Federal
Register citation]

* *

* * * * *
[FR Doc. 2015-25575 Filed 10-7-15; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679
[Docket No. 141021887-5172-02]
RIN 0648—-XE224

Fisheries of the Exclusive Economic
Zone Off Alaska; Reallocation of Atka
Mackerel in the Bering Sea and
Aleutian Islands Management Area

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; reallocation.

SUMMARY: NMFS is reallocating the
projected unused amount of the 2015
Atka mackerel incidental catch
allowance (ICA) for the Bering Sea

subarea and Eastern Aleutian district
(BS/EAI) to the Amendment 80
cooperative allocations in the Bering
Sea and Aleutian Islands management
area (BSAI). This action is necessary to
allow the 2015 total allowable catch of
Atka mackerel in the BSAI to be fully
harvested.
DATES: Effective 12 hrs Alaska local time
(A.l.t.), October 5, 2015 through 2400
hrs, A.l.t., December 31, 2015.
FOR FURTHER INFORMATION CONTACT:
Steve Whitney, 907-586—-7228.
SUPPLEMENTARY INFORMATION: NMFS
manages the groundfish fishery in the
BSAI according to the Fishery
Management Plan for Groundfish of the
Bering Sea and Aleutian Islands
Management Area (FMP) prepared by
the North Pacific Fishery Management
Council under authority of the
Magnuson-Stevens Fishery
Conservation and Management Act.
Regulations governing fishing by U.S.
vessels in accordance with the FMP
appear at subpart H of 50 CFR part 600
and 50 CFR part 679.

The 2015 Atka mackerel ICA for the
BS/EAI is 1,000 metric tons (mt) and

2015 Atka mackerel total allowable
catch allocated to the Amendment 80
cooperatives is 20,696 mt as established
by the final 2015 and 2016 harvest
specifications for groundfish in the
BSAI (80 FR 11919, March 5, 2015).

The Administrator, Alaska Region,
NMFS, has determined that 700 mt of
the Atka mackerel ICA for the BS/EAI
will not be harvested. Therefore, in
accordance with §679.91(f), NMFS
reallocates 700 mt of Atka mackerel
from the BS/EAI ICA to the Amendment
80 cooperatives in the BSAI In
accordance with §679.91(f), NMFS will
reissue cooperative quota permits for
the reallocated Atka mackerel following
the procedures set forth in § 679.91(f)(3).

The harvest specifications for Atka
mackerel included in the harvest
specifications for groundfish in the
BSAI (80 FR 11919, March 5, 2015) are
revised as follows: 300 mt of Atka
mackerel for the BS/EAI ICA and 21,395
mt of Atka mackerel for the Amendment
80 cooperative allocations in the BS/
EAL Table 6 is revised and republished
in its entirety as follows:
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TABLE 6—FINAL 2015 SEASONAL AND SPATIAL ALLOWANCES, GEAR SHARES, CDQ RESERVE, INCIDENTAL CATCH
ALLOWANCE, AND AMENDMENT 80 ALLOCATIONS OF THE BSAI ATKA MACKEREL TAC
[Amounts are in metric tons]

2015 Allocation by area
Sector! Season?34 Eastern Aleutian Central Aleutian Western Aleutian
District/Bering Sea Districts District
TAC e 27,000 17,000 10,500
CDQ reserve 2,889 1,819 1,124
1,445 910 562
n/a 546 337
1,445 910 562
n/a 546 337
ICA e 300 75 40
JIgO e 116 0 0
BSAI traw! limited access 2,301 1,511 0
1,150 755 0
n/a 453 0
1,150 755 0
n/a 453 0
Amendment 80 sectors ........ccccveeeennn. 21,395 13,595 9,337
10,697 6,798 4,668
10,697 6,798 4,668
Alaska Groundfish Cooperative .......... 12,030 8,111 5,741
6,015 4,056 2,871
n/a 2,433 1,722
6,015 4,056 2,871
n/a 2,433 1,722
Alaska Seafood Cooperative .............. 9,365 5,484 3,595
4,683 2,742 1,798
n/a 1,645 1,079
4,683 2,742 1,798
n/a 1,645 1,079

1Section 679.20(a)(8)(ii) allocates the Atka mackerel TACs, after subtracting the CDQ reserves, jig gear allocation, and ICAs to the Amend-
ment 80 and BSAI trawl limited access sectors. The allocation of the ITAC for Atka mackerel to the Amendment 80 and BSAI trawl limited ac-
cess sectors is established in Table 33 to part 679 and §679.91. The CDQ reserve is 10.7 percent of the TAC for use by CDQ participants (see

§§679.20(b)(1)(ii)(C) and 679.31).

2Regulations at §§679.20(a)(8)(ii)(A) and 679.22(a) establish temporal and spatial limitations for the Atka mackerel fishery.
3The seasonal allowances of Atka mackerel are 50 percent in the A season and 50 percent in the B season.
4 Section 679.23(e)(3) authorizes directed fishing for Atka mackerel with trawl gear during the A season from January 20 to June 10 and the B

season from June 10 to December 31.

5 Section 679.20(a)(8)(ii)(C)(7)(i) limits no more than 60 percent of the annual TACs in Areas 542 and 543 to be caught inside of critical habi-
tat; (a)(ii)(C)(7)(ii) equally divides the annual TACs between the A and B seasons as defined at §679.23(e)(3); and (a)(8)(ii))(C)(2) requires the
TAC in Area 543 shall be no more than 65 percent of ABC.

6 Section 679.20(a)(8)(i) requires that up to 2 percent of the Eastern Aleutian District and the Bering Sea subarea TAC be allocated to jig gear
after subtracting the CDQ reserve and ICA. The amount of this allocation is 0.5 percent. The jig gear allocation is not apportioned by season.

Note: Seasonal or sector apportionments may not total precisely due to rounding.

This will enhance the socioeconomic
well-being of harvesters dependent
upon Atka mackerel in this area. The
Regional Administrator considered the
following factors in reaching this
decision: (1) The current catch of Atka
mackerel ICA in the BS/EAI (2) the
harvest capacity and stated intent on
future harvesting patterns of the
Amendment 80 cooperatives that
participate in this BS/EAI fishery.

Classification

This action responds to the best
available information recently obtained
from the fishery. The Assistant
Administrator for Fisheries, NOAA
(AA), finds good cause to waive the
requirement to provide prior notice and
opportunity for public comment
pursuant to the authority set forth at 5
U.S.C. 553(b)(B) as such requirement is
impracticable and contrary to the public

interest. This requirement is
impracticable and contrary to the public
interest as it would prevent NMFS from
responding to the most recent fisheries
data in a timely fashion and would
delay the reallocation of Atka mackerel
from the BS/EAI ICA to the Amendment
80 cooperatives in the BSAIL Since the
fishery is currently open, it is important
to immediately inform the industry as to
the revised allocations. Immediate
notification is necessary to allow for the
orderly conduct and efficient operation
of this fishery, to allow the industry to
plan for the fishing season, and to avoid
potential disruption to the fishing fleet
as well as processors. NMFS was unable
to publish a notice providing time for
public comment because the most
recent, relevant data only became
available as of September 25, 2015.

The AA also finds good cause to
waive the 30-day delay in the effective
date of this action under 5 U.S.C.
553(d)(3). This finding is based upon
the reasons provided above for waiver of
prior notice and opportunity for public
comment.

This action is required by §679.91
and is exempt from review under
Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.
Dated: October 5, 2015

Emily H. Menashes,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2015-25676 Filed 10-5—15; 4:15 pm]
BILLING CODE 3510-22-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 880
[Docket No. FDA-2015-N-0701]

General Hospital and Personal Use
Devices: Renaming of Pediatric
Hospital Bed Classification and
Designation of Special Controls for
Pediatric Medical Crib; Classification
of Medical Bassinet

AGENCY: Food and Drug Administration,
HHS.

ACTION: Proposed rule.

SUMMARY: The Food and Drug
Administration (FDA) is proposing to
rename pediatric hospital beds as
pediatric medical cribs and establish
special controls for these devices. FDA
is also proposing to establish a separate
classification regulation for medical
bassinets, previously under the
pediatric hospital bed classification
regulation, as a class II (special controls)
device. The proposed regulation for
both pediatric medical cribs and
medical bassinets would also include
the Consumer Product Safety
Commission’s (CPSC) mattress
flammability standards for the
mattresses intended for use with these
devices. In addition, this proposed rule
would require prescription use of
pediatric medical cribs and bassinets.
DATES: Submit either electronic or
written comments by December 7, 2015.
See section VII of this document for the
proposed effective date of a final rule
based on this proposed rule.
ADDRESSES: You may submit comments
as follows:

Electronic Submissions

Submit electronic comments in the
following way:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.
Comments submitted electronically,

including attachments, to http://
www.regulations.gov will be posted to
the docket unchanged. Because your
comment will be made public, you are
solely responsible for ensuring that your
comment does not include any
confidential information that you or a
third party may not wish to be posted,
such as medical information, your or
anyone else’s Social Security number, or
confidential business information, such
as a manufacturing process. Please note
that if you include your name, contact
information, or other information that
identifies you in the body of your
comments, that information will be
posted on http://www.regulations.gov.
¢ If you want to submit a comment
with confidential information that you
do not wish to be made available to the
public, submit the comment as a
written/paper submission and in the
manner detailed (see “Written/Paper
Submissions” and “Instructions”).

Written/Paper Submissions

Submit written/paper submissions as
follows:

e Mail/Hand delivery/Courier (for
written/paper submissions): Division of
Dockets Management (HFA-305), Food
and Drug Administration, 5630 Fishers
Lane, Rm. 1061, Rockville, MD 20852.

o For written/paper comments
submitted to the Division of Dockets
Management, FDA will post your
comment, as well as any attachments,
except for information submitted,
marked and identified, as confidential,
if submitted as detailed in
“Instructions.”

Instructions: All submissions received
must include the Docket No. FDA—
2015-N-0701 for “General Hospital and
Personal Use Devices: Renaming of
Pediatric Hospital Bed Classification
and Designation of Special Controls for
Pediatric Medical Crib; Classification of
Medical Bassinet.” Received comments
will be placed in the docket and, except
for those submitted as “‘Confidential
Submissions,” publicly viewable at
http://www.regulations.gov or at the
Division of Dockets Management
between 9 a.m. and 4 p.m., Monday
through Friday.

¢ Confidential Submissions—To
submit a comment with confidential
information that you do not wish to be
made publicly available, submit your
comments only as a written/paper
submission. You should submit two
copies total. One copy will include the

information you claim to be confidential
with a heading or cover note that states
“THIS DOCUMENT CONTAINS
CONFIDENTIAL INFORMATION”. The
Agency will review this copy, including
the claimed confidential information, in
its consideration of comments. The
second copy, which will have the
claimed confidential information
redacted/blacked out, will be available
for public viewing and posted on
http://www.regulations.gov. Submit
both copies to the Division of Dockets
Management. If you do not wish your
name and contact information to be
made publicly available, you can
provide this information on the cover
sheet and not in the body of your
comments and you must identify this
information as “‘confidential.” Any
information marked as “confidential”
will not be disclosed except in
accordance with 21 CFR 10.20 and other
applicable disclosure law. For more
information about FDA’s posting of
comments to public dockets, see 80 FR
56469, September 18, 2015, or access
the information at: http://www.fda.gov/
regulatoryinformation/dockets/
default.htm.

Docket: For access to the docket to
read background documents or the
electronic and written/paper comments
received, go to http://
www.regulations.gov and insert the
docket number, found in brackets in the
heading of this document, into the
“Search” box and follow the prompts
and/or go to the Division of Dockets
Management, 5630 Fishers Lane, Rm.
1061, Rockville, MD 20852.

FOR FURTHER INFORMATION CONTACT:
Michael J. Ryan, Center for Devices and
Radiological Health, Food and Drug
Administration, 10903 New Hampshire
Ave., Bldg. 66, Rm. 1615, Silver Spring,
MD 20993-0002, 301-796-6283.
SUPPLEMENTARY INFORMATION:

I. Regulatory Authorities

The Federal Food, Drug, and Cosmetic
Act (the FD&C Act) (21 U.S.C. 301 et
seq.), as amended by the Medical Device
Amendments of 1976 (the 1976
amendments) (Pub. L. 94—-295), the Safe
Medical Device Amendments of 1990
(SMDA) (Pub. L. 101-629), the Food and
Drug Administration Modernization Act
of 1997 (Pub. L. 105-115), the Food and
Drug Administration Amendments Act
of 2007 (Pub. L. 110-85), and the FDA
Safety and Innovation Act (Pub. L. 112—
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144), among other amendments,
establishes a comprehensive system for
the regulation of medical devices
intended for human use. Section 513 of
the FD&C Act (21 U.S.C. 360c)
establishes three categories (classes) of
devices, based on the regulatory
controls needed to provide reasonable
assurance of their safety and
effectiveness. The three categories of
devices are class I (general controls),
class II (special controls), and class III
(premarket approval).

Most generic types of devices that
were on the market before May 28, 1976,
the date of the 1976 amendments
(generally referred to as preamendments
devices), have been classified by FDA
through the issuance of regulations in
accordance with the procedures set
forth in section 513(c) and (d) of the
FD&C Act into one of these three
regulatory classes. Devices introduced
into interstate commerce for the first
time on or after May 28, 1976 (generally
referred to as post-amendments
devices), are classified automatically by
statute (section 513(f) of the FD&C Act)
into class III without any FDA
rulemaking process. These devices
remain in class Il and require
premarket approval, unless FDA
initiates one of the following
procedures: (1) FDA reclassifies the
device into class I or II; (2) FDA issues
an order classifying the device into class
I or I in accordance with section
513(f)(2) of the FD&C Act; or (3) FDA
issues an order finding the device to be
substantially equivalent, under section
513(i), to a predicate device that is
already legally marketed. The Agency
determines whether new devices are
substantially equivalent to predicate
devices through review of premarket
notifications under section 510(k) of the
FD&C Act (21 U.S.C. 360(k)). Section
510(k) of the FD&C Act and its
implementing regulations, codified in
Title 21 of the Code of Federal
Regulations (21 CFR part 807, subpart
E), require persons who intend to
market a new device that does not
require a premarket approval
application under section 515 of the
FD&C Act (21 U.S.C. 360e) to submit a
premarket notification report (510(k))
containing information that allows FDA
to determine whether the new device is
“substantially equivalent’”” within the
meaning of section 513(i) of the FD&C
Act to a legally marketed device that
does not require premarket approval.

Section 513(a)(1)(B) of the FD&C Act
defines class II devices as those devices
for which the general controls in section
513(a)(1)(A) by themselves are
insufficient to provide reasonable
assurance of safety and effectiveness,

but for which there is sufficient
information to establish special controls
to provide such assurance, including the
issuance of performance standards,
postmarket surveillance, patient
registries, development and
dissemination of guidelines,
recommendations, and any other
appropriate actions the Agency deems
necessary to provide such assurance
(see also 21 CFR 860.3(c)(2)).

Section 510(m)(2) of the FD&C Act
provides that FDA may exempt a class
I device from the premarket notification
requirements on its own initiative or
upon petition of an interested person, if
FDA determines that a 510(k) is not
necessary to provide reasonable
assurance of the safety and effectiveness
of the device. Devices under the
pediatric hospital bed classification
regulation were exempted from
premarket notification, subject to certain
limitations, in accordance with section
510(m) of the FD&C Act (63 FR 59222
at 59229, November 3, 1998).

II. Regulatory History and Description
of the Devices

FDA classified pediatric hospital beds
(21 CFR 880.5140) as class II devices (45
FR 69678 at 69694, October 21, 1980),
and later exempted them from
premarket notification (510(k)), in a
final rule published in the Federal
Register of November 3, 1998 (63 FR
59222 at 59229). In § 880.5140, a
pediatric hospital bed is defined as “a
device intended for medical purposes
that consists of a bed or crib designed
for the use of a pediatric patient, with
fixed end rails and movable and
latchable side rails. The contour of the
bed surface may be adjustable.”

A medical bassinet is a non-powered
device that consists of two components:
(1) A basket, the sleep or bed
component, which is typically made of
plastic and (2) a durable frame with
wheels, which holds the basket or bed
component (FDA refers to this
component as a ‘‘basket or bed
component” in this proposed rule). The
basket or bed component is a box-like
structure, generally made of a clear,
high-impact resistant plastic material,
with an open top and four stationary
walls to keep the baby in place. Medical
bassinets are typically used in hospital
settings for infants up to 5 months in
age. Medical bassinets currently fall
under the pediatric hospital bed
classification regulation.

III. Proposed Regulation

Pediatric medical cribs that meet the
definition of a device in section 201(h)
of the FD&C Act (21 U.S.C. 321(h)) are
regulated by FDA (referred to as

pediatric medical cribs or cribs intended
for medical purposes) (product code
FMS) and, if this rule is finalized, will
have to comply with the special controls
identified in the final regulation for
pediatric medical cribs. Cribs outside of
the device definition (referred to as cribs
for non-medical purposes) must meet
the CPSC’s regulations and guidelines.
A crib designed for the use of a pediatric
patient may meet the medical device
definition if it is intended for use in the
cure, mitigation or treatment of disease
(see section 201(h) of the FD&C Act).

In the Federal Register of December
28, 2010 (75 FR 81766), the CPSC issued
a final rule prohibiting the use of the
drop-side rail design for non-medical
cribs in consumer households as of June
28, 2011. Child care facilities, family
child care homes, and places of public
accommodation (e.g., hotels and motels)
had to comply with the rule as of
December 28, 2012. CPSC’s rule
establishes new standards for full-size
and non-full-size cribs used for non-
medical purposes, which effectively
prohibit the manufacture or sale of cribs
for non-medical purposes with a drop-
side rail design in households, child
care facilities, family child care homes,
and places of public accommodation.
This rule did not affect pediatric
medical cribs regulated by FDA, which
may contain a drop-side rail design that
includes movable and latchable side
and end rails.

Because drop-side rail cribs for non-
medical purposes and pediatric medical
cribs are regulated by different agencies,
CPSC consulted with FDA about the
impact their final rule could have on
settings, such as nursery schools and
day care centers, where pediatric
medical cribs with drop-side rails are
often used for pediatric patients after
they have been discharged from a health
care facility. CPSC, which regulates
consumer products, including drop-side
rail cribs not intended for medical
purposes, received reports of deaths of
children attributable to entrapment and/
or strangulation caused by the
malfunctioning of drop-side rail cribs.

Although drop-side cribs for non-
medical purposes are now prohibited,
there is still a need for pediatric medical
cribs with drop-side rails inside and
outside of traditional health care
settings. CPSC and FDA have heard
from medical device consumers and
health care providers that pediatric
medical cribs with drop-side rails are
extremely helpful for patient care in
hospital settings and even outside of
traditional health care settings, such as
day care centers caring for infants and
children with disabilities, because they
allow parents and care givers easy
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access to children to perform routine
and emergency medical procedures,
including, but not limited to, CPR,
blood collection, IV insertion,
respiratory care, and skin care. These
drop-side rail cribs also make it easier
for hospital staff to facilitate safe patient
transport and reduce the chance of
caregiver injury. Health care workers
have stated that they need to have
continued access to these medical cribs
with drop-side rails (Ref. 1). Therefore,
FDA is proposing to permit
manufacturers to continue to
manufacture and sell medical cribs with
the drop-side rail design in traditional
health care settings and to permit the
use of pediatric medical cribs with
drop-side rail designs outside of
traditional health care settings through
prescription use only (it is noted that
State child care licensing agencies are
generally responsible for overseeing day
care providers while FDA is responsible
for medical devices).

FDA is proposing to revise the
identification in § 880.5140 to include
only pediatric medical cribs, establish
special controls for this device, and
change the name of the classification
regulation from ““pediatric hospital bed”
to “pediatric medical crib.” The Agency
is taking these actions to clarify the
devices that fall under this particular
classification regulation and establish
special controls the Agency believes are
necessary for a reasonable assurance of
safety and effectiveness. In addition,
FDA is proposing that use of a pediatric
medical crib be restricted to
prescription use in accordance with 21
CFR 801.109. In order to use or
administer use of pediatric medical
cribs, authorization must be made by a
practitioner licensed by law through a
prescription for the device.

This rule also proposes to create a
separate regulation for medical bassinets
and establish special controls for this
device type to provide a reasonable
assurance of safety and effectiveness. In
addition, FDA is proposing that use of
medical bassinets be restricted to
prescription use in accordance with 21
CFR 801.109. In order to use or
administer use of medical bassinets,
authorization must be made by a
practitioner licensed by law through a
prescription for the device. FDA
proposes not to change the 510(k)
exempt status of pediatric medical cribs
and medical bassinets.

Devices currently under the pediatric
hospital bed classification regulation
include: Open pediatric medical cribs,
medical bassinets, pediatric cribs with
integrated air mattresses, youth beds,
pediatric stretchers, crib enclosure beds,
and cuddle-carrier infant beds. If this

proposed rule is finalized, devices that
do not meet the definition of “pediatric
medical crib”’ will be administratively
moved to more appropriate class II
regulations, and no longer be under the
revised pediatric hospital bed
classification regulation. At that time,
FDA proposes to send manufacturers of
the remaining pediatric hospital beds
notices identifying the new
classification regulation and product
code under which the device will be
classified.

If this proposed rule is finalized, FDA
intends to move the following medical
devices listed under § 880.5140 to
devices with similar intended uses and
class I regulations: Pediatric cribs with
integrated air mattresses to 21 CFR
890.5170, ‘“Powered flotation therapy
bed;” youth beds to either 21 CFR
880.5100, “AC powered adjustable
hospital bed,” or 21 CFR 880.5120,
“Manual adjustable hospital bed,”
depending on whether they are powered
or not; pediatric stretchers to 21 CFR
880.6910, “Wheeled stretchers;” and
crib enclosure beds to 21 CFR 880.6760,
“Protective restraint.” This action
would not have any substantive effect
on the current marketing status of the
devices. However, manufacturers of
these devices would need to refer to the
new regulation classification and
product code provided by the Agency in
future interactions with FDA.

As discussed in section IV, an
analysis of Medical Device Reports
(MDRs) submitted to the Manufacturer
and User Facility Device Experience
(MAUDE) database from January 1,
2005, to September 1, 2015, indicated
516 adverse events associated with
pediatric medical cribs including 15
serious injuries. The adverse events
associated with pediatric medical cribs
were assessed to better understand the
risks and establish the proposed special
controls for this device. FDA believes
that sufficient information is available
to establish special controls to provide
a reasonable assurance of the safety and
effectiveness of the device.

As discussed further in section VI,
FDA believes risks to health resulting
from use of these cribs would be
effectively mitigated by the special
controls proposed in this rule, and that
these controls, in combination with the
general controls, would provide a
reasonable assurance of safety and
effectiveness for pediatric medical cribs
for their intended use. Therefore, FDA
is proposing new safety requirements
and allowing medical cribs in homes
and day cares only when medically
necessary.

FDA is also taking this opportunity to
address adverse event reports pertaining

to medical bassinets by proposing to
establish special controls for these
devices to provide a reasonable
assurance of safety and effectiveness.
FDA has received adverse events from
hospitals regarding incidents of medical
bassinet tipping and improper cleaning
of the basket or bed component that
caused cracks and crazing, which have
resulted in patient injury. The Agency is
proposing to separate medical bassinets
from other types of pediatric hospital
beds to allow for more targeted
postmarket surveillance of these
devices. FDA believes the special
controls it is proposing here, in
combination with the general controls,
would provide a reasonable assurance of
safety and effectiveness for medical
bassinets.

IV. Risks to Health

A. Pediatric Medical Crib

Between January 1, 2005, and
September 1, 2015, FDA received 516
adverse event reports, or MDRs,
associated with open pediatric medical
cribs, through the Agency’s MAUDE
database. There were 15 adverse event
reports of serious injuries including 6
reports of entrapment, which were
predominantly extremity entrapments of
legs or arms. The majority of MDRs for
medical cribs were for malfunctions
such as drop-side rails not latching or
lowering, brakes not holding, wheels or
casters breaking, and where applicable,
scales not reading correct weights.
These malfunctions (501 reports) were
not associated with any adverse health
effects. After considering available
information, FDA determined that the
following risks to health are associated
with the use of pediatric medical cribs:

e Injury resulting from mechanical or
structural failure of the device—
Mechanical or structural failure of the
crib can result in failure of load-bearing
components such as the wheels or
casters, or failure of the latches or other
locking mechanisms that secure the
sides of the crib. These failures can
result in injuries, as demonstrated by
the MDRs received in FDA’s database.

e Pinching, laceration, splinters, and
foreign body ingestion—Depending on
the material of the pediatric crib, certain
cribs may peel or crack and may expose
pediatric patients to substances or
materials that may be toxic or may cause
abrasions or lacerations if the surface of
the crib material is compromised.

e Entrapment, falls, and
strangulation—Pediatric medical cribs
may cause entrapment of patient limbs
if the width of the side rails are not
correct and if there are gaps between the
mattress and crib frame that are larger
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than the width of two fingers.
Depending on the height requirements
of the rails a pediatric patient may
escape or fall from the crib. The term
“entrapment” refers to circumstances
where a patient is caught, trapped, or
entangled in the space in or about the
bed rail, mattress, or hospital bed frame.

e Burns—Certain flammable materials
used in the construction of pediatric
medical cribs may allow for the spread
of fire, which may result in serious
injuries. Fires can spread easily in
hospital rooms with a patient using
oxygen. The free-flowing oxygen can
intensify a fire, which can rapidly
spread to flammable objects in the room,
including crib mattresses.

e Use error—Use error may contribute
to or exacerbate any of the previously
mentioned adverse events. For example,
a user may be unaware that a side rail
did not latch, or may fail to properly
maintain a pediatric medical crib.
Therefore, adequate instructions for use
and user education are essential to safe
device operation.

B. Medical Bassinet

Between January 1, 2005, and
September 1, 2015, FDA received 40
adverse event reports associated with
this device type. The most common
MDRs for medical bassinets include
reports of malfunctions such as casters
or wheels not working, which have
caused tipping, and broken bassinet
base components, such as doors and
drawers, or collapse or breakage of
utility shelves or chart holders. There
are also reports of the plastic sleep
basket or bed component crazing
(cracking), resulting in sharp edges and
cuts to hospital personnel.

FDA has considered the available
information and determined that the
following risks to health are associated
with medical bassinets:

e Injury resulting from mechanical or
structural failure of the device—
Mechanical or structural failure of the
bassinet can result in failure of load-
bearing components such as the wheels

or casters, or failure of the latches or
other locking mechanisms that secure
the drawers of the bassinet. These
failures can result in injuries,
particularly if the bassinet tips over, as
demonstrated by the MDRs received in
FDA’s database.

o Burns—Certain flammable materials
used in the construction of pediatric
medical bassinets may allow for the
spread of fire, which may result in
serious injuries. Fires can spread easily
in hospital rooms with a patient using
oxygen. The free-flowing oxygen can
intensify a fire, which can rapidly
spread to flammable objects in the room,
including bassinet mattresses.

e Crazing or cracking of basket or bed
component—The basket or bed
component of the bassinet that the
pediatric patient is placed in may craze
or crack due to improper care or
handling, such as cleaning the plastic
material of the basket or bed component
with inappropriate cleaning solutions.
Crazing or cracking may result in
injuries such as cuts.

e Use error—Use error may contribute
to, or exacerbate, any of the previously
mentioned risks. For example, a user
may accidentally leave a door or drawer
in the base component of the bassinet
open or place too much weight in a
drawer or on a shelf, which may present
a tipping hazard. Also, a user may fail
to properly maintain a medical bassinet.

V. Establishment of Special Controls

Under section 513(a)(1)(B) of the
FD&C Act, as amended by the SMDA,
class II devices are defined as devices
for which general controls by
themselves are insufficient to provide
reasonable assurance of safety and
effectiveness, but for which there is
sufficient information to establish
special controls to provide such
assurance. Special controls may include
the issuance of performance standards,
postmarket surveillance, patient
registries, development and
dissemination of guidelines,

recommendations, and other
appropriate actions the Agency deems
necessary to provide such assurance
(see also § 860.3(c)(2)).

Under this authority, FDA is
proposing to establish special controls
for pediatric medical cribs (§ 880.5140)
and pediatric medical bassinets (§ 880.
5145). The Agency believes that the
applicable special controls, together
with the general controls, would
provide reasonable assurance of the
safety and effectiveness of these devices.

VI. Proposed Special Controls
A. Pediatric Medical Crib

FDA consulted with health care
providers in children’s hospitals,
registered nurses in pediatric units,
biomedical engineers, and technicians,
and analyzed the associated adverse
events with pediatric medical cribs.
Specifically, FDA consulted with
MedSun hospitals regarding their 2011
survey on clinicians’ experiences with
pediatric medical cribs with drop-side
rails used in MedSun’s hospitals (Ref.
1). The MedSun survey summary
highlights the clinical perspective and
the importance of this device in medical
and health care settings. The most
common issues and concerns in the
survey were the lack of understanding
of side rail operation and the need for
reinforcing patient safety when the side
rails are raised or lowered. Many
respondents of the survey suggested
further improvements for pediatric
medical cribs, for instance, improved
labeling, specific distance between slats
and emergency releases on side rails for
faster access to pediatric patients. The
adverse events identified in the MedSun
survey are similar to the MDRs FDA has
received on this device. FDA believes
that the special controls proposed in
this proposed rule, in combination with
the general controls, would provide a
reasonable assurance of safety and
effectiveness for pediatric medical cribs
their intended use.

TABLE 1—HEALTH RISKS AND MITIGATION MEASURES FOR PEDIATRIC MEDICAL CRIB

Identified risks to health

Mitigation measures

Injury Resulting from Mechanical or Structural Failure of the Device

Pinching, Lacerations, Splinters, and Foreign Body Ingestion

Entrapment, Falls, and Strangulation

Burns
Use Error

Performance Testing.
Design Testing.

Labeling.
Performance Testing.

Labeling.

Appropriate Materials Free From Surface Defects.

Rail and End Panel Design.

Side Rail Spacing and Safety Features.
Appropriate Fitting of Mattress.

CPSC’s Mattress Flammability Standard.
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As provided in Table 1, the Agency
believes the following special controls,
in combination with the general
controls, would effectively mitigate the
identified risks to health and provide
reasonable assurance of the safety and
effectiveness of the device:

1. Design and performance testing
must be conducted to ensure the
mechanical and structural stability of
the crib under expected conditions of
use, including the security of latches
and other locking mechanisms when
engaged. These requirements are
derived from sections 6.2 and 6.3 of
ASTM (formerly the American Society
for Testing and Materials) International
Standard F1169-13, entitled ‘““Standard
Consumer Safety Specification for Full-
Size Baby Cribs”’ (Ref. 2) and sections
5.7 and 6.3 of ASTM International
Standard F2710-13, entitled “Standard
Consumer Safety Performance
Specification for Commercial Cribs”
(Ref. 3), which was developed with
input from crib manufacturers.

2. To reduce possible injury of
pinching, lacerations, and crushing, the
crib shall be designed and constructed
in a manner that eliminates hardware
accessible to a child within the crib.
This requirement is derived from
section 5.10 of ASTM International
Standard F1169-13, entitled “Standard
Consumer Safety Specification for Full-
Size Baby Cribs” (Ref. 2), which was
developed with input from crib
manufacturers. Also, materials used
shall be appropriate for the conditions
of use, allow for proper sanitation, and
free from surface defects of the device
that could result in injuries.

3. To reduce the risk of head and limb
entrapment, the distance between side
rail components (such as slats, spindles,
corner posts, and rods) shall be
designed to reduce potential entrapment
of pediatric patients and the distance
between such components shall not
exceed 2%s inches (6 centimeters) apart.
In addition, the rails and end panels of
a crib must be of a height to mitigate the
possibility of falls and/or escapes by the
patient. These requirements are derived
from sections 5.7.2 and 5.8.1 of ASTM
International Standard F1169-13,
entitled “Standard Consumer Safety
Specification for Full-Size Baby Cribs”
(Ref. 2), which was developed with
input from crib manufacturers.

4. To reduce the risk of head and limb
entrapment, no gap shall exist between
the edge of the bottom rail and the top
of the mattress surface and the mattress
must fit tightly around all four sides of
the crib. These requirements are derived
from section 5.9 of ASTM International
Standard F1169-13, entitled “Standard
Consumer Safety Specification for Full-
Size Baby Cribs” (Ref. 2), which was
developed with input from crib
manufacturers.

5. To reduce flammability and the risk
of burns, the mattress for the crib shall
meet the CPSC Standard for the
Flammability of Mattresses and Mattress
Pads and its Standard for the
Flammability (Open Flame) of Mattress
Sets, 16 CFR parts 1632 and 1633,
respectively. This proposed special
control would clarify for manufacturers
the standards necessary for mattresses
intended to be used with pediatric
medical cribs to prevent the spread of
fires that can easily occur in hospital
rooms with a patient using oxygen. The
free-flowing oxygen can intensify a fire,
which can rapidly spread to most of the
flammable objects in the room
especially mattresses. The consumer
standards for flammability of mattresses
in 16 CFR parts 1632 and 1633 are also
accepted by the Joint Commission
(formerly the Joint Commission on
Accreditation of Healthcare
Organizations). CPSC’s mattress and
mattress pad flammability standard
under 16 CFR part 1632 addresses
mattress fires ignited by open flame
sources, including matches, candles,
lighters, and other related scenarios. It
prescribes a test to determine the
ignition resistance of a mattress or a
mattress pad when exposed to a lighted
cigarette. CPSC’s standard for the
flammability of mattress sets under 16
CFR part 1633 is a broader standard
designed to reduce deaths and injuries
caused by mattress fires, particularly
those fires ignited by, among others
things, oxygen use or electrical
equipment sources that may occur in a
patient’s room. In addition, CPSC’s
regulations require that manufacturers
meet an established fire safety
performance standard, based on ASTM
E2187-09, entitled “International’s
Standard Test Method for Measuring the
Ignition Strength of Cigarettes” (Ref. 4),
which was developed with input from
crib manufacturers.

6. To reduce flammability and the risk
of burns, the labeling must bear all
information required pursuant to the
CPSC Standard for the Flammability of
Mattresses and Mattress Pads and its
Standard for the Flammability (Open
Flame) of Mattress Sets, 16 CFR parts
1632 and 1633, respectively.

7. To reduce the risk of use error,
which may result in mechanical or
structural failure of the crib due to
inadequate care or maintenance,
pediatric medical crib labeling must
include adequate instructions for users
to care for and maintain their crib.
These requirements are derived from
sections 5.18 of ASTM International
Standard F1169-13, entitled “Standard
Consumer Safety Specification for Full-
Size Baby Cribs” (Ref. 2).

FDA believes that the special controls
proposed in this rule would provide a
reasonable assurance of safety and
effectiveness of pediatric medical cribs
in their intended use. The ASTM and
CPSC standards noted above apply to all
mattresses and mattress pads intended
or promoted for sleeping upon, as
defined in 16 CFR 1632.1(a), including
medical mattresses that are regulated by
FDA as an accessory to medical beds.
Therefore, FDA anticipates that
manufacturers would be able to meet
the requirements imposed by the
proposed special controls in this
proposed rule without undue burden.
FDA invites comments on this
conclusion, including comments
regarding the types of performance
testing manufacturers conduct for
pediatric medical cribs, particularly to
ensure the performance of medical crib
latches on drop-side rails.

In addition, FDA is proposing to
restrict these devices to prescription use
under section 520(e) of the FD&C Act
(see §801.109 (prescription devices)). In
order to use or administer use of
pediatric medical cribs, authorization
must be made by a practitioner licensed
by law.

B. Medical Bassinet

Table 2 lists the risks to health FDA
has identified for Medical Bassinets, as
described in the Risks to Health, section
IV of this proposed rule, along with the
corresponding proposed mitigation
measures for each risk.

TABLE 2—HEALTH RISKS AND MITIGATION MEASURES FOR MEDICAL BASSINET

Identified risks to health

Mitigation measures

Injury Resulting from Mechanical or Structural Failure of the Device

Performance Testing.
Labeling.

CPSC’s Mattress Flammability Standard.
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TABLE 2—HEALTH RISKS AND MITIGATION MEASURES FOR MEDICAL BASSINET—Continued

Identified risks to health

Mitigation measures

Crazing or Cracking of Basket or Bed Component

Use Error

Performance Testing.
Labeling.
Labeling.

The Agency believes the following
special controls, in combination with
the general controls, would effectively
mitigate the identified risks to health
and provide reasonable assurance of the
safety and effectiveness of medical
bassinets:

1. To mitigate crazing, cracking, and
deterioration of the basket or bed
component of the device, the
manufacturer must conduct
performance testing to determine
material compatibility with cleansing
products labeled to clean the device.

2. To reduce flammability and the risk
of burns, the bassinet shall meet CPSC’s
Standard for the Flammability of
Mattresses and Mattress Pads and its
Standard for the Flammability (Open
Flame) of Mattress Sets, 16 CFR parts
1632 and 1633, respectively.

3. To reduce the risk of injury
resulting from mechanical or structural
failure of the device, and particularly,
device tipping that can result from those
failures; manufacturers shall conduct
performance testing to ensure the
mechanical and structural stability of
the bassinet under expected use
conditions, including transport of
patients in the bassinet.

4. To reduce the risk of use error,
specifically error that may result in
bassinet tipping, FDA proposes that
manufacturers shall have a label on the
front of the bassinet cabinet with the
following warning statement:

WARNING: To avoid tipping hazards of
this device, make sure that the basket or bed
component sits firmly in the base and that all
doors, drawers, and casters are secure.

The label must be affixed to the front
of the bassinet base cabinet and the text
shall be in letters not less than 10
millimeters in height.

FDA believes this warning is
necessary because even if performance
testing demonstrates that a bassinet does
not present a tipping hazard under
expected use conditions, users may
exceed these expected use conditions,
particularly during transport of a patient
in the bassinet.

5. To reduce the risk of use error,
which may result in mechanical or
structural failure of the bassinet due to
inadequate care or maintenance,
medical bassinet labeling must include
adequate instructions for users to care
for and maintain the bassinet.

FDA believes that the special controls
proposed in this rule would provide a
reasonable assurance of safety and
effectiveness of medical bassinets in
their intended use. The CPSC standards
noted previously apply to all mattresses
and mattress pads intended or promoted
for sleeping upon, as defined in 16 CFR
1632.1(a), including medical mattresses
that are regulated by FDA as an
accessory to medical beds. Therefore,
FDA believes most manufacturers are
already complying with the proposed
special control for mattress flammability
set forth in this proposed rule. FDA
invites comments on the types of
performance testing manufacturers
conduct for medical bassinets.

In addition, FDA is proposing to
restrict these devices to prescription use
under section 520(e) of the FD&C Act
(see §801.109 (Prescription devices)). In
order to use or administer use of
medical bassinets, authorization must
be made by a practitioner licensed by
law.

VIL Proposed Effective Date

FDA proposes that any final rule
based on this proposal become effective
60 days after its publication in the
Federal Register.

VIII. Environmental Impact, No
Significant Impact

The Agency has determined under 21
CFR 25.34(b) that this action is of a type
that does not individually or
cumulatively have a significant effect on
the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

IX. Economic Analysis of Impacts

FDA has examined the impacts of the
proposed rule under Executive Order
12866, Executive Order 13563, the
Regulatory Flexibility Act (5 U.S.C.
601-612) and the Unfunded Mandates
Reform Act of 1995 (Pub. L. 104—4).
Executive Orders 12866 and 13563
direct Agencies to assess all costs and
benefits of available regulatory
alternatives and, when regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety,
and other advantages; distributive

impacts; and equity). The Agency
believes that this proposed rule is not a
significant regulatory action as defined
by Executive Order 12866.

The Regulatory Flexibility Act
requires Agencies to analyze regulatory
options that would minimize any
significant impact of a rule on small
entities. Because the expected costs
associated with this rule are expected to
be modest, we propose to certify that
this rule would not have a significant
economic impact on a substantial
number of small entities.

Section 202(a) of the Unfunded
Mandates Reform Act of 1995 requires
that Agencies prepare a written
statement, which includes an
assessment of anticipated costs and
benefits, before proposing “any rule that
includes any Federal mandate that may
result in the expenditure by State, local,
and tribal governments, in the aggregate,
or by the private sector, of $100,000,000
or more (adjusted annually for inflation)
in any one year.” The current threshold
after adjustment for inflation is $144
million, using the most current (2014)
Implicit Price Deflator for the Gross
Domestic Product. We do not expect
this proposed rule to result in any 1-
year expenditure that would meet or
exceed this amount.

A. Objective of the Rule

Pediatric hospital beds are classified
as class II, 510(k) exempt medical
devices intended for the treatment, care,
or diagnosis of diseases or illnesses of
pediatric patients. In this proposed rule,
FDA proposes to amend § 880.5140 by
revising the identification and
establishing special controls for
pediatric medical cribs. This rule would
also change the name of the
classification regulation from ‘“‘pediatric
hospital bed” to “pediatric medical
crib,” and place medical bassinets,
previously under the pediatric hospital
beds classification regulation, as a
separate class II, 510(k) exempt device,
subject to its own special controls.

Pediatric medical cribs used in health
care settings contain a drop-side rail
design that includes movable and
latchable side and end rails. As stated
previously, the CPSC issued a final rule
prohibiting the use of the drop-side rail
design for non-medical cribs in
consumer households as of June 28,
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2011 (December 28, 2010, 75 FR 81766).
CPSC’s rule establishes new standards
for full-size and non-full-size cribs used
for non-medical purposes, which
effectively prohibit the manufacture or
sale of cribs for non-medical purposes
with a drop-side rail design in
households, child care facilities, family
child care homes, and places of public
accommodation. The compliance date
for this same rule for child care
facilities, family child care homes, and
places of public accommodation was
December 28, 2012 (75 FR 81766).
CPSC'’s rule was established in response
to infant deaths that occurred when the
side rail of a crib used for non-medical
purposes detached or disengaged. In
contrast, there have been no deaths and
a few serious injuries reported to FDA
associated with pediatric medical cribs,
which are made of more durable
materials and construction in
comparison to cribs used for non-
medical purposes. Additionally, FDA
has determined that drop-side rails are
essential for patient care in hospital
settings and even outside of traditional
health care settings to allow parents and
care givers easy access to their patients
in order to perform both routine and
emergency medical procedures. To
address concerns raised by CPSC’s
reports on consumer drop-side rail cribs
and account for the medical need of this
device, FDA is proposing to establish
special controls and require a
prescription for this device when used

outside of traditional health care setting.

Thus, FDA has determined that cribs
with drop-side rail designs may remain
on the market when intended for
medical use, and can be used outside of
traditional health care settings through
prescription use only. In addition, this
proposed rule adds specific special
controls for medical bassinets to
mitigate health risks such as tipping of
the device and crazing of the plastic
basket or bed component. Regulation of
this device under a separate regulation
would also allow for more targeted post
market surveillance for this device.

B. Benefits

FDA’s Registration and Listing
database identifies 38 manufacturers of
medical cribs and bassinets. FDA has
reviewed the safety standards of several
large pediatric crib and bassinet
manufacturers in order to determine the
compliance burden associated with the
proposed special controls. The Agency
concludes that many of the special
controls proposed by this rule are
consistent with current industry
practice among many medical crib and
bassinet manufacturers. The proposed
special control that is not currently

practiced is the warning labeling
requirements for medical bassinets. For
new pediatric medical crib and bassinet
manufacturers entering the market or
manufacturers that may not be currently
following the practices required by the
proposed special controls, if this
proposed rule is finalized, its special
controls will clarify safety standards
and minimize the risk of injury to
pediatric patients.

The beneficial features of medical
bassinets are portability, ease of
cleaning, and, when it is made of a clear
material, the ability to see the baby from
all sides. The proposed special controls
would require bassinet manufacturers to
place labels on their devices warning
against device tipping. This requirement
would apply to new bassinets; bassinets
that have already been sold would not
be required to add the new labels to
their devices. The warning label is
intended to prevent tipping of the
device, which may be caused by
unlatched drawers, dislodged wheels, or
too much weight on the shelves. The
Agency has not received any reports of
death or serious injury related to
medical bassinets, although there have
been a small number of reports of
malfunctioning casters, which may
cause device tipping. The benefits of the
new warning label are not readily
quantifiable, but it is expected to reduce
the risk of the bassinet from tipping and
thus, reduce potential injury to pediatric
patients.

The provision allowing for the
medical cribs outside of traditional
health care settings would benefit
pediatric patients who require the
specialized care provided by these
devices outside of traditional health
care settings. Due to the CPSC rule
regarding cribs used for non-medical
purposes, discussed previously,
consumers and child care facilities are
restricted from using cribs with a drop-
side rail design. If this proposed rule is
finalized, it will allow consumers and
child care facilities to utilize the
pediatric medical cribs if they are
prescribed by a health care professional.

The special controls regarding the
mechanical structure of pediatric
medical cribs are intended to minimize
the risk of injury, including entrapment
or strangulation of pediatric patients.
The spacing specifications of the side
rail components are designed to prevent
head or neck entrapment and
strangulation incidents in which infants
may slip between the openings of the
slats, and the performance testing
requirements are designed to ensure the
side rail latches of pediatric medical
cribs will perform as intended and
remain secure when the latches are

engaged. The special control requiring
specific height of the rails and end
panels may prevent falls and/or escapes
by the patient. Also, by having pediatric
medical crib manufacturers use
materials that are appropriate for the
conditions of use and allow for proper
sanitation, these special controls may
help mitigate surface defects that can
cause injury to the patient.

Additionally, the mattress size
standards for cribs and bassinets are
intended to reduce the risk of significant
gaps between the mattress and the
device structure, which could
potentially create an entrapment hazard.
The flammability standard is intended
to reduce deaths and injuries related to
mattress fires, particularly those
initially ignited by open flame sources
such as lighters, candles, and matches.
Although the practices proposed in
these special controls are believed to be
followed by almost all manufacturers of
products currently on the market, the
proposed special controls would
reinforce safety standards for such
manufacturers and ensure that other
manufacturers and manufacturers of
new products adhere to the same safety
standards.

C. Costs

The economic impact of the proposed
regulation is determined primarily by
whether manufacturers currently
comply with the proposed special
controls. As stated previously, the
special controls that are not currently
practiced by industry, of which FDA is
aware, are the bassinet warning labeling
and the performance testing
requirements. FDA is also aware that
many manufacturers of pediatric
medical cribs and medical bassinets
registered with the FDA currently
conform to the risk mitigations and
structural requirements that are being
proposed as special controls, and thus
conforming to these special controls, if
finalized, would not result in an
increase in cost to pediatric medical crib
manufacturers and only cause a small
increase in cost for medical bassinet
manufactures. Additionally, the
renaming of pediatric medical cribs and
redesignation in the CFR for medical
bassinets and the remaining devices
under the pediatric hospital bed
classification are administrative in
nature, and are not expected to result in
any cost burdens.

The new warning labeling
requirements for medical bassinets will
apply to manufacturers of new bassinets
only. FDA does not expect bassinets that
are currently on the market to be
relabeled. If manufacturers of new
bassinets add labels to the devices at the
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time of production, the cost burden to
manufacturers would be minimized.
Although we do not have direct
estimates of labeling costs for these
devices, the best estimate of these costs
is derived from FDA'’s labeling cost
model. Because FDA would require
specific language and format of the
labels, we consider this to be a minor
labeling change that would not require
label design, market tests, or analytical
tests. Labeling costs would include
labor and material, and are estimated to
be, on average, approximately $140 per
unit. Then we use the number of live
births per year as reported by the Center
for Disease Control and Prevention in
order to determine the number of
bassinets produced per year for medical
use (Ref. 5). Using an estimate of 4
million births per year and 11,000 births
per day, we estimate that each birth
requires an average hospital stay of 3
days. This yields a total supply of
approximately 33,000 medical bassinets
in the United States. Given an average
yearly replacement rate of 20 percent for
all medical bassinets, we estimate that
approximately 6,600 new bassinets will
be produced annually. Applying the
$140 per unit labeling cost yields a total
yearly cost of $924,000 associated with
the new bassinet warning label
requirement.

The special controls require
performance testing for medical
bassinets to reduce the risk of crazing of
the plastic basket or bed component. We
assume that the performance testing
may be conducted as an extension to
current product testing and may be
performed at the same testing facilities
currently utilized by bassinet
manufacturers. FDA projects that a
maximum of an additional week of
testing would be required. The costs
associated with the performance testing
include the labor costs of mechanical
engineers, who typically perform these
tests. The mean 2012 hourly wage for
mechanical engineers is $40.75, as
reported by the Occupational
Employment Statistics provided by the
Bureau of Labor Statistics (Ref. 6).
Applying a multiplier of 1.45 to adjust
for benefits, hourly labor costs are
estimated to be approximately $59.
Assuming a 40-hour work week, the
total maximum estimated cost for each
manufacturer to perform these
additional tests is approximately $2,360.
It is uncertain the exact number of
manufacturers that do not currently
conduct performance testing and would
therefore be required to extend current
testing practices. However, given the
relatively small number of medical
bassinet manufacturers, FDA anticipates

that even the upper-bound total cost
would be modest.

The prescription use of pediatric
medical cribs outside of traditional
health care settings may potentially
increase Medicaid spending for eligible
pediatric patients. According to our
review of Healthcare Common
Procedure Coding System billing codes
for the Medicaid program, currently,
States typically offer Medicaid coverage
for prescribed rental or purchase of
hospital beds and pediatric cribs (Ref.
7). We estimate the number of
additional prescriptions for pediatric
medical cribs to be filled annually as a
result of this proposed rule would be
less than 100. Medicaid expenditure on
pediatric medical cribs is estimated to
be on average $2,500 per device. This
yields a maximum annual total cost of
$250,000.

Although it is unlikely that these
devices would require physical
modification to meet the standards
proposed by the special controls in this
proposed rule, there may be
manufacturers on the market of which
we are unaware that do not conform to
the requirements proposed in the
special controls. The proposed special
controls could have a significant impact
on firms that are not currently in
compliance with the special controls, as
their products may require
modifications. The special control that
may cause additional costs for
manufacturers is the special control
concerning the mechanical structure of
pediatric medical cribs. We are not able
to estimate the actual compliance costs
for manufacturers of pediatric medical
cribs because such costs may vary by
firm size and the amount of
modification required. Alternatively, we
provide an estimate of the modification
cost by using aggregate industry market
price information and cost data. The
costs associated with these
modifications may include the costs
associated with product design and
testing, labor, material, and production.
We use data from the Annual Survey of
Manufacturers to calculate aggregate
labor and materials costs as a percentage
of total sales for manufacturers
represented by North American Industry
Classification System code 339113 (Ref.
8). The data indicate that labor and
materials represent approximately 45
percent of total sales. Allowing market
price to represent per unit revenue at
the firm level, we estimate the cost of
modification to be approximately 45
percent of the average price of a
pediatric medical crib. After surveying
market prices of pediatric medical cribs,
we estimate an average per unit price of
$2,500. This yields an average cost of

approximately $1,125 to modify a
pediatric medical crib to be in
compliance with the proposed special
controls.

FDA invites comments on the
compliance of manufacturers with the
special controls, including the
performance testing, mechanical
structure, flammability requirements,
and bassinet labeling requirements, as
well as cost information if modifications
are required.

X. Paperwork Reduction Act of 1995

The proposed rule refers to previously
approved collections of information
found in FDA regulations. These
collections of information are subject to
review by the Office of Management
Budget (OMB) and the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520). The collections of information,
regarding premarket notification
submissions (21 CFR part 807, subpart
E), are approved under OMB control
number 0910-0120. The collections of
information, regarding labeling (21 CFR
part 801), including prescription device
labeling and adequate directions for use,
are approved under OMB control
number 0910-0485. The collections of
information regarding current good
manufacturing practice quality systems
(21 CFR part 820), including design
controls (as referenced in proposed
§880.5140(b)(1) and proposed
§880.5145(b)(1) and (b)(3) of this
document), are approved under OMB
control number 0910-0073. The
collections of information in 16 CFR
1632 and 1633, regarding mattress
flammability, are approved under OMB
control number 3041-0014.

In addition, FDA concludes that the
warning label for bassinets does not
constitute a “collection of information”
under the PRA. Rather, the labeling
statement is “public disclosure(s) of
information originally supplied by the
Federal government to the recipient for
the purpose of disclosure to the public.”
(5 CFR 1320.3(c)(2)).

XI. References

The following references have been
placed on display in the Division of
Dockets Management (see ADDRESSES)
and may be seen by interested persons
between 9 a.m. and 4 p.m., Monday
through Friday, and are available
electronically at http://
www.regulations.gov. (FDA has verified
the Web site addresses, but FDA is not
responsible for any subsequent changes
to the Web sites after this document
publishes in the Federal Register.)

1. MedSun: Newsletter #66: ‘“‘Pediatric

Hospital Cribs: MedSun Small Sample
Survey Summary”’ (November 2011),
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available at http://www.fda.gov/
downloads/MedicalDevices/Safety/
MedSunMedicalProductSafetyNetwork/
Newsletters/UCM422131.pdf.

2. ASTM International (formerly the
American Society for Testing and
Materials), “Standard Consumer Safety
Specifications for Full-Size Baby Cribs,”
Designation: F1169-13, available at
http://www.astm.org/Standards/
F1169.htm, 2013.

3. ASTM International (formerly the
American Society for Testing and
Materials), “Standard Consumer Safety
Performance Specification for
Commercial Cribs,” Designation: F2710-
13, available at http://www.astm.org/
Standards/F2710.htm, 2013.

4. ASTM International, “Standard Test
Method for Measuring the Ignition
Strength of Cigarettes,” Designation:
E2187-09 Standard, available at http://
www.astm.org/Standards/E2187.htm.

5. Centers for Disease Control and Prevention
(CDC), National Vital Statistics System,
Birth Data, available at http://
www.cdc.gov/nchs/births.htm.

6. Occupational Employment Statistics
provided by the Bureau of Labor
Statistics, May 2012 Occupational
Employment Statistics, available at
http://www.bls.gov/oes/2012/may/oes
stru.htm.

7. Centers for Medicare & Medicaid Services,
HCPCS 2015 Code: E0300, available at
http://www.cms.gov/Medicare/Coding/
MedHCPCSGenlInfo/
index.html?redirect=/medhcpcsgeninfo/.

8. U.S. Census Bureau, 2013 Annual Survey
of Manufacturers, available at http://
www.census.gov/manufacturing/asm/
index.html.

List of Subjects in 21 CFR Part 880

Medical devices.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs, it is proposed that
21 CFR part 880 be amended as follows:

PART 880—GENERAL HOSPITAL AND
PERSONAL USE DEVICES

m 1. The authority citation for 21 CFR
part 880 continues to read as follows:

Authority: 21 U.S.C. 351, 360, 360c, 360e,
360j, 371.

m 2. Revise § 880.5140 to read as
follows:

§880.5140 Pediatric medical crib.

(a) Identification. A pediatric medical
crib is a prescription device intended
for medical purposes for use with a
pediatric patient that consists of an
open crib, fixed-end rails, movable and
latchable side rail components, and
possibly an accompanying mattress. The
contour of the crib surface may be
adjustable.

(b) Classification. Class II (special
controls). The device is exempt from the

premarket notification procedures in
subpart E of part 807 of this chapter
subject to § 880.9. The special controls
for this device are:

(1) Crib design and performance
testing shall demonstrate the
mechanical and structural stability of
the crib under expected conditions of
use, including the security of latches
and other locking mechanisms when
engaged;

(2) Materials used shall be appropriate
for the conditions of use, allow for
proper sanitation and free from surface
defects that could result in injuries;

(3) Rails and end panels shall be
designed taking into account the crib’s
height at its lowest point to the top of
the mattress to prevent patient falls and/
or escape. Hardware and fasteners shall
be designed and constructed to
eliminate mechanical hazards to the
patient;

(4) The distance between components
of the side rail (such as slats, spindles,
and corner posts) shall not be greater
than 234 inches (6 centimeters (cm))
apart at any point. Side rails shall
contain safety features for locking and
adjust the lowest position of the crib to
a height that shall be 20 inches (51 cm)
above the top of the mattress;

(5) The device shall not have a gap
between the bottom of the rail and the
top surface of the mattress and the
mattress pad must fit tightly around all
four sides of the crib;

(6) The mattress for the crib shall
meet the Consumer Product Safety
Commission (CPSC) Standard for the
Flammability of Mattresses and Mattress
Pads and Standard for the Flammability
(Open Flame) of Mattress Sets, 16 CFR
parts 1632 and 1633, respectively;

(7) The labeling must bear all
information required pursuant to the
CPSC Standard for the Flammability of
Mattresses and Mattress Pads and
Standard for the Flammability (Open
Flame) of Mattress Sets, 16 CFR parts
1632 and 1633, respectively; and

(8) Pediatric medical crib labeling
must include adequate instructions for
users to care for and maintain their crib.
m 3. Add § 880.5145 to subpart F to read
as follows:

§880.5145 Medical bassinet.

(a) Identification. A medical bassinet
is a prescription device that is a small
bed intended for use with pediatric
patients, generally from birth to
approximately 5 months of age. It is
intended for medical purposes for use in
a nursery, labor and delivery unit, or
patient room, but may also be used
outside of traditional health care
settings. A medical bassinet is a non-
powered device that consists of two

components: The plastic basket or bed
component and a durable frame with
wheels, which holds the basket or bed
component. The basket or bed
component is a box-like structure,
generally made of a clear, high impact-
resistant plastic material, with an open
top and four stationary walls to hold the
pediatric patient. The frame can include
drawers, shelving or cabinetry that
provides space to hold baby care items.
The wheels or casters allow the bassinet
to transport the baby throughout the
care setting.

(b) Classification. Class II (special
controls). The device is exempt from the
premarket notification procedures in
subpart E of part 807 of this chapter
subject to § 880.9. The special controls
for this device are:

(1) The manufacturer must conduct
performance testing to determine
material compatibility with cleansing
products labeled to clean the device.
Testing must demonstrate that the
cleaning instructions provided by the
manufacturer do not cause crazing,
cracking, or deterioration of the device;

(2) The mattress for the device shall
meet the Consumer Product Safety
Commission Standard for the
Flammability of Mattresses and Mattress
Pads and Standard for the Flammability
(Open Flame) of Mattress Sets, 16 CFR
parts 1632 and 1633, respectively;

(3) Manufacturers shall conduct
performance testing to ensure the
mechanical and structural stability of
the bassinet under expected use
conditions, including transport of
patients in the bassinet. Testing must
demonstrate that failures such as wheel
or caster breakage do not occur, and that
the device does not present a tipping
hazard due to any mechanical failures,
under expected use conditions;

(4) Each device must have affixed a
label on the front of the bassinet cabinet
with the following language in text of at
least 10 millimeters in height:

WARNING: To avoid tipping hazards of
this device, make sure that the basket or bed
component sits firmly in the base and that all
doors, drawers, and casters are secure.

(5) Labeling must include adequate
instructions for users to care for and
maintain their bassinet.

Dated: October 2, 2015.

Leslie Kux,

Associate Commissioner for Policy.

[FR Doc. 2015-25627 Filed 10-7-15; 8:45 a.m.]
BILLING CODE 4164-01-P
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 372

[EPA-HQ-TRI-2015-0352; FRL 9935-38—
OEI]

Ethylene Glycol Monobutyl Ether;
Community Right-To-Know Toxic
Chemical Release Reporting

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Denial of petition.

SUMMARY: Environmental Protection
Agency (EPA) is denying a petition to
remove ethylene glycol monobutyl ether
(EGBE) from the category Certain Glycol
Ethers under the list of chemicals
subject to reporting under section 313 of
the Emergency Planning and
Community Right-to-Know Act (EPCRA)

of 1986 and section 6607 of the
Pollution Prevention Act (PPA) of 1990.
EPA has reviewed the available data on
this chemical and has determined that
EGBE does not meet the deletion
criterion of EPCRA section 313(d)(3).
Specifically, EPA is denying this
petition because EPA’s review of the
petition and available information
resulted in the conclusion that EGBE
meets the listing criterion of EPCRA
section 313(d)(2)(B) due to its potential
to cause serious or irreversible chronic
health effects in humans, specifically,
liver toxicity and concerns for
hematological effects.

DATES: EPA denied this petition on
September 24, 2015.

FOR FURTHER INFORMATION CONTACT:
Daniel R. Bushman, Environmental
Analysis Division, Office of Information
Analysis and Access (2842T),
Environmental Protection Agency, 1200

Pennsylvania Ave. NW., Washington,
DC 20460; telephone number: 202-566—
0743; fax number: 202—566—0677; email:
bushman.daniel@epa.gov, for specific
information on this notice. For general
information on EPCRA section 313,
contact the Emergency Planning and
Community Right-to-Know Hotline, toll
free at (800) 424—9346 (select menu
option 3) or (703) 412-9810 in Virginia
and Alaska or toll free, TDD (800) 553—
7672, http://www.epa.gov/superfund/
contacts/infocenter/.

SUPPLEMENTARY INFORMATION:
I. General Information
A. Does this notice apply to me?

You may be potentially affected by
this action if you manufacture, process,
or otherwise use EGBE. Potentially
affected categories and entities may
include, but are not limited to:

Category

Examples of potentially affected entities

Industry

Federal Government Federal facilities.

Facilities included in the following NAICS manufacturing codes (corresponding to SIC codes 20 through 39): 311,*
312,* 313, 314,* 315,* 316, 321, 322, 323, 324, 325,* 326,* 327, 331, 332, 333, 334,* 335, 336, 337, 339,*
111998,* 211112,* 212324,* 212325,* 212393,* 212399, 488390, 511110, 511120, 511130, 511140, 511191,
511199, 512220, 512230,* 519130, 541712, or 811490.*

*Exceptions and/or limitations exist for these NAICS codes.

Facilities included in the following NAICS codes (corresponding to SIC codes other than SIC codes 20 through 39):
212111, 212112, 212113 (correspond to SIC 12, Coal Mining (except 1241)); or 212221, 212222, 212231, 212234,
212299 (correspond to SIC 10, Metal Mining (except 1011, 1081, and 1094)); or 221111, 221112, 221113, 221118,
221121, 221122, 221330 (Limited to facilities that combust coal and/or oil for the purpose of generating power for
distribution in commerce) (correspond to SIC 4911, 4931, and 4939, Electric Utilities); or 424690, 425110, 425120
(Limited to facilities previously classified in SIC 5169, Chemicals and Allied Products, Not Elsewhere Classified); or
424710 (corresponds to SIC 5171, Petroleum Bulk Terminals and Plants); or 562112 (Limited to facilities primarily
engaged in solvent recovery services on a contract or fee basis (previously classified under SIC 7389, Business
Services, NEC)); or 562211, 562212, 562213, 562219, 562920 (Limited to facilities regulated under the Resource
Conservation and Recovery Act, subtitle C, 42 U.S.C. 6921 et seq.) (correspond to SIC 4953, Refuse Systems).

This table is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
affected by this action. Some of the
entities listed in the table have
exemptions and/or limitations regarding
coverage, and other types of entities not
listed in the table could also be affected.
To determine whether your facility
would be affected by this action, you
should carefully examine the
applicability criteria in part 372 subpart
B of Title 40 of the Code of Federal
Regulations. If you have questions
regarding the applicability of this action
to a particular entity, consult the person
listed in the preceding FOR FURTHER
INFORMATION CONTACT section.

B. How can I get copies of this document
and other related information?

1. Docket. EPA has established a
docket for this action under Docket ID
No. EPA-HQ-TRI-2015-0352. Publicly
available docket materials are available
either electronically in

www.regulations.gov or in hard copy at
the OEI Docket, EPA/DC, EPA West,
Room 3334, 1301 Constitution Ave.
NW., Washington, DC. This Docket
Facility is open from 8:30 a.m. to 4:30
p-m., Monday through Friday, excluding
legal holidays. The telephone number
for the Public Reading Room is (202)
566—1744, and the telephone number for
the OEI Docket is (202) 566—1752.

2. Electronic Access. You may access
this Federal Register document
electronically from the Government
Printing Office under the “Federal
Register” listings at FDSys (http://
www.gpo.gov/fdsys/browse/
collection.action?collectionCode=FR).

I1. Introduction

Section 313 of EPCRA, 42 U.S.C.
11023, requires certain facilities that
manufacture, process, or otherwise use
listed toxic chemicals in amounts above
reporting threshold levels to report their
environmental releases and other waste
management quantities of such

chemicals annually. These facilities
must also report pollution prevention
and recycling data for such chemicals,
pursuant to section 6607 of the PPA, 42
U.S.C. 13106. Congress established an
initial list of toxic chemicals that
comprised more than 300 chemicals and
20 chemical categories.

EPCRA section 313(d) authorizes EPA
to add or delete chemicals from the list
and sets criteria for these actions.
EPCRA section 313(d)(2) states that EPA
may add a chemical to the list if any of
the listing criteria in Section 313(d)(2)
are met. Therefore, to add a chemical,
EPA must demonstrate that at least one
criterion is met, but need not determine
whether any other criterion is met.
EPCRA section 313(d)(3) states that a
chemical may be deleted if the
Administrator determines there is not
sufficient evidence to establish any of
the criteria described in EPCRA section
313(d)(2)(A)—(C). The EPCRA section
313(d)(2)(A)—(C) criteria are:


http://www.gpo.gov/fdsys/browse/collection.action?collectionCode=FR
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e The chemical is known to cause or
can reasonably be anticipated to cause
significant adverse acute human
health effects at concentration levels
that are reasonably likely to exist
beyond facility site boundaries as a
result of continuous, or frequently
recurring, releases.

e The chemical is known to cause or
can reasonably be anticipated to cause
in humans:

O Cancer or teratogenic effects, or

O serious or irreversible—

= reproductive dysfunctions,

= neurological disorders,

= heritable genetic mutations, or

» other chronic health effects.

e The chemical is known to cause or
can be reasonably anticipated to
cause, because of:

O its toxicity,

O its toxicity and persistence in the

environment, or

O its toxicity and tendency to

bioaccumulate in the environment,

a significant adverse effect on the
environment of sufficient seriousness,
in the judgment of the Administrator,
to warrant reporting under this
section.

EPA often refers to the section
313(d)(2)(A) criterion as the “acute
human health effects criterion;” the
section 313(d)(2)(B) criterion as the
“‘chronic human health effects
criterion;” and the section 313(d)(2)(C)
criterion as the “environmental effects
criterion.”

Under section 313(e)(1), any person
may petition EPA to add chemicals to or
delete chemicals from the list. EPA
issued a statement of petition policy and
guidance in the Federal Register of
February 4, 1987 (52 FR 3479) to
provide guidance regarding the
recommended content and format for
submitting petitions. On May 23, 1991
(56 FR 23703), EPA issued guidance
regarding the recommended content of
petitions to delete individual members
of the section 313 metal compounds
categories. EPA published in the
Federal Register of November 30, 1994
(59 FR 61432) a statement clarifying its
interpretation of the section 313(d)(2)
and (d)(3) criteria for modifying the
section 313 list of toxic chemicals.

III. What is the description of the
petition?

On January 23, 2015, EPA received a
petition from American Chemistry
Council (ACC) Ethylene Glycol Ethers
Panel requesting EPA to delete EGBE
(Chemical Abstracts Service Registry
Number (CASRN) 111-76-2) from the
list of chemicals subject to reporting
under EPCRA section 313 and PPA
section 6607 (Reference (Ref. 1)). EGBE

is not individually listed under EPCRA
section 313 but rather is reportable
under the Certain Glycol Ethers
category. The petitioner contends that
the available scientific data show that
EGBE has low potential hazard to
human health and the environment.
Therefore, the petitioner believes that
under EPA’s policy for listing decisions
under EPCRA section 313, potential
exposures should be considered. The
petitioner believes that their analysis
shows that exposure levels are well
below the concern levels for human
health and ecological effects.

IV. What is EPA’s evaluation of the
toxicity of EGBE?

EPA’s evaluation of the toxicity of
EGBE included a review of the human
health and ecological effects data. EPA’s
Integrated Risk Information System
(IRIS) toxicological review of EBGE (Ref.
2) was the primary source used to
determine the human health effects of
EGBE. EPA also prepared an assessment
of the chemistry, fate, and ecological
effects for EGBE (Ref. 3).

A. What is EPA’s review of the human
health toxicity data for EGBE?

EPA’s evaluation of the toxicity of
EGBE included a review (Ref. 4) of the
IRIS toxicological review of EGBE (Ref.
2). EPA also reviewed the findings of
studies published since the IRIS
toxicological review of EGBE, but found
no data relevant to include in this
evaluation. This Unit outlines the
evidence of human health toxicity from
the 2010 IRIS toxicological review of
EGBE. Unit IV.B. below discusses the
conclusions regarding EGBE’s potential
human health toxicity.

1. Toxicokinetics. In humans, EGBE is
absorbed and rapidly distributed
following inhalation, ingestion, or
dermal exposure (Refs. 5, 6, 7, and 8).
Several reviews have described the
metabolism of EGBE in detail (Refs. 9,
10, and 11). The principal products
from EGBE metabolism are butoxyacetic
acid (BAA) (rats and humans) and the
glutamine or glycine conjugate of BAA
(humans). BAA is excreted in the urine
of both rats and humans, which suggests
that the creation of BAA through the
formation of butoxyacetaldehyde by
alcohol dehydrogenase is applicable to
rats and humans (Refs. 8, 12, and 13).
The other proposed metabolic
pathways, however, may only be
applicable to rats since the metabolites
of these pathways (i.e., ethylene glycol,
EGBE glucuronide, and EGBE sulfate)
have been observed in the urine of rats
(Refs. 14 and 15), but not in humans
(Ref. 8). In addition, Corley et al. (Ref.
8) confirmed the finding from

Rettenmeier et al. (Ref. 16) that
approximately two-thirds of the BAA
formed in humans is conjugated with
glutamine and glycine. These pathways,
however, have not been observed in the
rat.

Several experimental studies have
measured the concentration of BAA in
human serum and urine following
exposure to EGBE. For humans, the
elimination kinetics of EGBE and BAA
appear to be independent of the route of
exposure with an approximate half-life
of around one hour for EGBE and an
approximate half-life of BAA of 3—4
hours (Refs. 17, 18, and 19).

Several physiologically based
pharmacokinetic models for EGBE have
been developed. Some older models
have described the kinetics of EGBE for
acute human exposure and exposure to
rats via the ingestion, inhalation, and
dermal routes (Refs. 17 and 20 based on
data from Refs. 13, 21, and 22). Newer
models, however, have extended upon
the work of these previous models.
Corley et al. (Ref. 7) described the
kinetics of EGBE and BAA in both rats
and humans. These authors later
validated the human dermal exposure
model (Ref. 8). Lee et al. (Ref. 23)
modeled the kinetics of EGBE and BAA
in mice and rats from a National
Toxicology Program (NTP) 2-year
inhalation bioassay (based on data from
Dill et al. (Ref. 24)). Species, gender,
age, and exposure concentration-
dependent differences in the kinetics of
BAA were observed. Corley et al. (Ref.
12) built on the Lee et al. (Ref. 23)
model by replacing some model
assumptions with experimental data
(Note: The Corley et al. (Ref. 12) model,
along with the Lee et al. (Ref. 23) rat and
mouse model and Corley et al. (Ref. 8)
human model were used by EPA to
calculate internal doses of EGBE in the
2010 IRIS toxicological review of EGBE
(Ref. 2)).

2. Effects of Acute and Short-Term
Exposure. Hematologic and other effects
have been observed in several acute and
short-term oral studies of EGBE in rats
and mice (Refs. 15, 25, 26, 27, 28, 29,
30, 31, 32, 33, and 34). Varying degrees
of hematotoxicity have also been
observed in rats and rabbits following
dermal application of EGBE (Refs. 14
and 35). Guinea pigs, however, have not
demonstrated sensitivity to the
hematologic effects of EGBE in acute
studies (Refs. 36 and 37). EGBE has also
been found to be an ocular irritant when
instilled in rabbits (Refs. 38 and 39).

A few in vitro studies have
investigated EGBE’s potential hemolytic
effects in human red blood cells after
acute exposures. Bartnik et al. (Ref. 14)
reported no hemolysis of human red
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blood cells exposed for three hours to
BAA levels up to 15 millimolar (mM).
Hemolysis was observed in rat red blood
cells, however, at BAA levels as low as
1.25 mM. Udden (Ref. 40) incubated
human red blood cells with up to 2.0
mM BBA for four hours, and the authors
observed none of the morphological
changes observed in rat red blood cells
at the same concentration. Udden (Ref.
41) reported a significant change in
human red blood cell deformability at
exposure to 7.5 and 10 mM BAA for 4
hours, whereas deformability in rat red
blood cells was significantly increased
at 0.05 mM BAA. Mean cellular volume
in human blood samples was
significantly increased at 10 mM BAA
while mean cellular volume in rats was
significantly increased at 0.05 mM BAA.

There are a number of case reports of
acute ingestion of EGBE with little or no
hematologic effects observed (Refs. 42,
43, 44, 45, 46, 47, 48, and 49). Some
other observed effects were likely not
directly related to hemolysis; however,
the cause of the effects cannot be
explained based on the limited data
available. Also, hemodialysis was
employed to remove un-metabolized
EGBE in many of the cases.

One experimental study in humans
(Ref. 50), observed no effects on red
blood cell fragility after exposure of two
males and one female to up to 195 part
per million (ppm) EGBE for 8 hours.

3. Carcinogenicity and Mutagenicity.
Under the Guidelines for Carcinogen
Risk Assessment (Ref. 51), there is
suggestive evidence of EGBE’s
carcinogenic potential based on a 2-year
NTP bioassay in mice and rats (Ref. 52).
EGBE has been tested for its potential
for genotoxicity both in vitro and in
vivo, and the available data do not
demonstrate that EGBE is mutagenic or
clastogenic (Refs. 53, 54, 55, 56, 57, and
58).

4. Reproductive and Developmental
Toxicity. The reproductive and
developmental toxicity of EGBE has
been investigated in a number of oral
and inhalation studies in rats, mice, and
rabbits. In a two-generation
reproductive toxicity study, fertility was
reduced in mice at very high maternally
toxic doses (<1,000 milligrams/kilogram
(mg/kg)) (Ref. 59), but no other
significant reproductive effects were
reported in any study (Refs. 26, 52, 60,
61, 62, 63, 64, 65, and 66). Maternal
toxicity related to the hematologic
effects of EGBE and relatively minor
developmental effects have been
reported in developmental studies (Refs.
67, 68, 69, and 70). No teratogenic
effects were noted in any of the studies.
As such, EGBE is not reasonably
anticipated to be a reproductive or

developmental toxicant at moderately
low to low doses.

5. Neurotoxicity. There is no evidence
of neurotoxicity in any animal studies of
EGBE. One case study patient
demonstrated neurologic deficits after
ingesting a product with a high dose of
EGBE and other chemicals (Ref. 47).
Given the general limitations of case
studies and the presence of other
chemicals, however, EPA cannot draw
conclusions about EGBE’s potential
neurotoxicity from this particular study.

6. Other Subchronic and Chronic
Toxicity. Hematologic effects and liver
toxicity have been observed at low
doses of EGBE in several animal studies.

The NTP (Ref. 66) conducted a 13-
week study in F344 rats and B6C3F1
mice in which groups of 10 animals/
gender/species received EGBE in
drinking water at doses of 0, 750, 1,500,
3,000, 4,500, and 6,000 ppm. The
corresponding doses based on measured
drinking water consumption were: 0, 69,
129, 281, 367, or 452 milligrams/
kilogram/day (mg/kg/day) in male rats;
0, 82, 151, 304, 363, or 470 mg/kg/day
in female rats; 0, 118, 223, 553, 676, or
694 mg/kg/day in male mice; and 0, 185,
370, 676, 861, or 1,306 mg/kg/day in
female mice.

Indications of mild to moderate
anemia were observed in both genders.
Statistically significant hematologic
effects in female rats included reduced
red blood cell counts and hemoglobin
concentrations at 2750 ppm and
increased reticulocytes, decreased
platelets, and increased bone marrow
cellularity at 3,000 ppm. Liver effects
including cytoplasmic alterations,
hepatocellular degeneration, and
pigmentation were reported in the mid-
and high-dose groups (1,500 ppm for
males and females; statistics not
reported). Additionally, cytoplasmic
alterations of liver hepatocytes were
observed in the lowest-dose groups (750
ppm for males and females). The lack of
cytoplasmic granularity of the
hepatocytes indicates that this response
was not due to enzyme induction (Ref.
71). The NTP (Ref. 66) identified a
lowest-observed-adverse-effect level
(LOAEL) for rats of 750 ppm
(approximately 58.6 mg/kg/day
calculated using water consumption
rates and body weights measured during
the last week of exposure and, therefore,
slightly different from those reported by
the study authors (Ref. 2)) based on
decreased red blood cell count and
hemoglobin in female rats. A NOAEL
was not identified.

A reduction in body weight gain at
23,000 ppm was observed in male and
female mice. An increase in relative
kidney weight was also observed at all

doses in female mice. Body weight
reductions followed decreased water
consumption. No histopathologic
changes were noted at any dose level,
however, relative kidney weights
showed a statistically significant
increase at 750 and 1,500 ppm in the
absence of reduction in body weight
gain. The NTP (Ref. 66) identified a
LOAEL for mice of 3,000 ppm
(approximately, 553—-676 mg/kg/day
calculated using water consumption
rates and body weights measured during
the last week of exposure and, therefore,
slightly different from those reported by
the study authors (Ref. 2)) based on
reduced body weight and body weight
ain.

Dodd et al. (Ref. 62) conducted a 90-
day subchronic inhalation study using
F344 rats (16/gender/group) exposed to
EGBE for 6 hours/day, 5 days/week at
concentrations of 0, 5, 25, and 77 ppm.
After 6 weeks, the 77 ppm female rats
had statistically significant decreases in
red blood cell counts (13%) and
hemoglobin concentrations,
accompanied by an 11% increase in
mean corpuscular hemoglobin. Similar
results were observed in males.
However, many of these effects had
lessened by the end of the study. The
authors reported a LOAEL of 77 ppm
based on decreases in red blood cell
count and hemoglobin concentrations,
accompanied by an increase in mean
corpuscular hemoglobin in both
genders.

The NTP (Ref. 52) conducted a
subchronic inhalation study in F344 rats
and B6C3F1 mice (10/gender). Rats and
mice were exposed to EGBE
concentrations of 0, 31, 62.5, 125, 250,
and 500 ppm (0, 150, 302, 604, 1,208,
and 2,416 milligrams/cubic meter (mg/
m?3)) 6 hours/day, 5 days/week for 14
weeks. The NTP (Ref. 52) identified a
LOAEL of 31 ppm in female rats based
on decreases in hematocrit, hemoglobin,
and red blood cell count and a LOAEL
of 62.5 ppm in male rats based on a
decrease in red blood cell count.
Histopathologic effects were observed in
male and female rats. Effects reported in
female rats included liver necrosis at
250 ppm and centrilobular degeneration
and renal tubular degeneration at 500
ppm. Other effects reported in both
genders included: Excessive splenic
congestion in the form of
extramedullary hematopoiesis (at 250
ppm in male rats and 125 ppm in female
rats), hemosiderin accumulation in
Kupffer cells (at 125 ppm in male rats
and 62.5 ppm in female rats),
intracytoplasmic hemoglobin (at 125
ppm in male rats and 31 ppm in female
rats), hemosiderin deposition (at 125
ppm in male rats and 62.5 ppm in
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female rats), and bone marrow
hyperplasia (at 250 ppm in male rats
and 62.5 ppm in female rats). The
authors identified a LOAEL of 62.5 ppm
for mice based on histopathological
changes in the forestomach (including:
Necrosis, ulceration, inflammation, and
epithelial hyperplasia) in both males
and females. Signs consistent with the
hemolytic effects of EGBE (including:
Decreased red blood cell counts,
increased reticulocyte counts, and
increased mean corpuscular volume)
were also observed at 250 and 500 ppm
in male and female mice.

The NTP (Ref. 52) also completed a 2-
year inhalation study on EGBE in both
F344 rats and B6C3F1 mice. In this
study, animals were exposed to EGBE 6
hours/day, 5 days/week at
concentrations of 0, 31, 62.5, and 125
ppm (0, 150, 302, and 604 mg/m3) for
groups of 50 F344 rats and 0, 62.5, 125,
and 250 ppm (0, 302, 604, and 1,208
mg/m?3) for groups of 50 B6C3F1 mice.
The authors identified a LOAEL of 31
ppm in rats based on decreases in
hematocrit, hemoglobin, and red blood
cell count in female rats in a satellite
group observed at 3 and 6 months. The
authors identified 62.5 ppm as the
LOAEL for mice based on hemosiderin
deposition.

One long-term occupational study of
EGBE was identified in the literature.
Haufroid et al. (Ref. 72) reported a small
decrease in hematocrit and increase in
mean corpuscular hemoglobin in a cross
sectional study of 31 workers exposed to
an average concentration of 0.6 ppm
EGBE over 1 to 6 years. The biological
significance of these findings, however,
is unclear as they were within normal
clinical ranges and no other measured
parameters were affected by EGBE
exposure.

B. What are EPA’s conclusions
regarding the human hazard potential
of EGBE?

There is evidence to indicate that the
human red blood cell response to EGBE
exposure is less than that of rodents,
however, this conclusion is based on a
relatively small number of in vitro and
short-term human exposure studies with
supporting evidence from
pharmacokinetic models (Refs. 7, 8, 14,
40, 41, and 50). Little is known of the
long-term or repeated exposure
responses in humans to EGBE.

In 2010, EPA concluded in the IRIS
toxicological review of EGBE that
human red blood cells do appear
capable of responding similarly to the
causative EGBE metabolites, albeit at
much higher exposures (Ref. 2). The

IRIS toxicological review of EGBE
employed an interspecies uncertainty
factor of 1 to derive the reference values
for EGBE in part because there was not
a preponderance of toxicodynamic data
in both animals and humans describing
why humans are less sensitive than rats
to the hematologic effects in question
(Ref. 2). Also, EPA calculated a human
equivalent concentration LOAEL
(LOAELgugc) for hematologic effects of
271 mg/m3 (approximately 77 mg/kg/
day, assuming constant exposure, an
inhalation rate of 20 cubic meters/day
(m3/day), and a 70 kg human) using
pharmacokinetic model estimates (Refs.
7 and 8) of the human internal dose
equivalent of the toxic metabolite BAA
to that estimated for female rats exposed
to 31 ppm EGBE in the NTP (Ref. 52)
study (Ref. 2). In its assessment of
EGBE, the European Union carried out
a slightly different calculation based on
the same underlying data and reported
a similar, but slightly higher, human
equivalent LOAEL of 474 mg/m3
(approximately 135 mg/kg/day) (Ref.
11).

Additionally, multiple animal studies
by the NTP reported liver toxicity (e.g.,
cytoplasmic alterations of liver
hepatocytes at 750 ppm (approximately
69 mg/kg/day) in male rats and 750 ppm
(82 mg/kg/day) in female rats (Ref. 66)
and liver necrosis at 250 ppm
(approximately 243 mg/kg/day) in
female rats (Ref. 52)) to which humans
do not demonstrate decreased
sensitivity. These findings provide
further evidence of EGBE’s potential
toxicity to humans at moderately low to
low doses.

Therefore, the available evidence is
sufficient to conclude that EGBE can be
reasonably anticipated to demonstrate
moderately high to high chronic toxicity
in humans based on the EPCRA Section
313 listing criteria (59 FR 61432,
November 30, 1994).

C. What is EPA’s review of the
ecological toxicity of EGBE?

Based on a review of the available
aquatic ecological toxicity data, EGBE
does not appear to present a significant
concern for adverse effects on the
environment. Experimentally measured
effects occurred at relatively high
concentrations indicating low toxicity
(Ref. 3). Such high concentrations are
not expected to be observed under
typical environmental conditions. Table
1 presents some of the available toxicity
data for EGBE, the complete listing of
the available toxicity data and more
details about the studies can be found
in the ecological assessment (Ref. 3).

1. Acute toxicity. Toxicity threshold
values (duration not specified) of 900
milligrams/liter (mg/L) and 72-hour
ECso values (i.e., the concentration that
is effective in producing a sublethal
response in 50% of test organisms) of
911 and 1,840 mg/L for biomass and
growth rate, respectively, have been
reported for green algae (Refs. 73, 74,
and 75). The corresponding 72-hour No-
Observed-Effect-Concentration (NOEC)
values for biomass and growth rate were
88 and 286 mg/L (Ref. 76). For water
fleas (Daphnia magna), 24- or 48-hour
ECso values ranged from 835 to 1,815
mg/L (Refs. 77 and 78). A 48-hour ECsp
value of 164 mg/L in rotifers
(reproduction) has also been reported
(Refs. 74 and 75).

Acute toxicity values for freshwater
fish ranged from an LCs (i.e., the
concentration that is lethal to 50% of
test organisms) of 1,395 mg/L for the
golden orfe (Leuciscus idus) (duration
not specified) (Ref. 79) to a 96-hour LCso
of 2,137 mg/L for the fathead minnow
(Pimephales promelas) (Ref. 80). A 96-
hour LCso value of 1,490 mg/L was
available for bluegill sunfish (Ref. 81)
and 96-hour LCs, values for rainbow
trout were 1,474 and 1,700 mg/L (Refs.
74, 75, and 82). An LCsg value (duration
not specified) of 1,575 mg/L was also
available for golden orfe (Leuciscus
idus) (Ref. 79) and a 24-hour LCso value
of 1,700 mg/L was available for goldfish
(Carassius auratus) (Ref. 83).

A study of the invertebrate Artemia
salina (brine shrimp) reported a 24-hour
LCsp value of 1,000 mg/L (Ref. 84). Also,
an embryo-larval test in which Japanese
oyster eggs (Crassostrea gigas) were
incubated with the test material for 24
hours and then examined for
abnormalities indicated an identical 24-
hour Lowest-Observed-Effect-
Concentration (LOEC) of 1,000 mg/L
(Ref. 74). A study of an estuarine/marine
fish silverside (Menidia beryllina)
reported a 96-hour LCso value of 1,250
mg/L (Ref. 81).

2. Chronic toxicity. Values for chronic
toxicity in aquatic plants ranged from an
8-day LOEC (inhibition of cell division)
of 35 mg/L for the cyanobacteria
Microcystis aeruginosa (Refs. 85 and 86)
to greater than 1,000 mg/L for a 7-day
ECso (growth rate) for the green alga
Selenastrum capricornutum (Ref. 87).
Experimental data for the freshwater
invertebrate Daphnia magna include
values that ranged from 100 mg/L for a
21-day NOEC (reproduction) (Refs. 74,
75, and 77) to an ECso of 297 mg/L
(endpoint not reported) (Ref. 88).
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TABLE 1—RANGE OF EXPERIMENTAL ECOLOGICAL TOXICITY VALUES FOR EGBE ON SELECTED TARGET SPECIES

Species Duration and test endpoint Ex;t);ggr;ent (\r/'r?g;l/JLG) Reference
Acute aquatic toxicity
Algae:
Green algae (Pseudokirchneriella subcapitata) ...... 72-hour ECso (growth) ....... SM . 1,840 | (Refs. 74 and 75).
Green algae (Pseudokirchneriella subcapitata) ...... 72-hour NOEC (biomass) .. | S, M ............ 88 | (Ref. 82).
Freshwater invertebrate:
Water flea (Daphnia magnay) ............ccccceeecvenerenene. 48-hour ECsp .covvvvveeerneennens S,U, 0 ... 1,815 | (Ref. 78).
Rotifer (Brachionus calyciflorus) 48-hour ECs¢ (reproduc- SM . 164 | (Refs. 74 and 75).
tion).
Freshwater fish:
Golden orfe (Leuciscus idus) .........ccccoeuvercvenercvenncns LC50 wrerrerrerieneenreseenreneens NS . 1,395 | (Ref. 79).
Fathead minnow (Pimephales promelas) ............... 96-hour LCsg «eovvereveeieennee. S,0 e 2,137 | (Ref. 80).
Estuarine/marine invertebrate:
Brine shrimp (Artemia salina) ............ccccccovveeveneennen. 24-hour LCsg wevveereveeieeeee. S,U,C ... 1,000 | (Ref. 84).
Japanese oyster eggs (Crassostrea gigas) ............ 24-hr LOEC S 1,000 | (Refs. 74 and 75).
(embryotoxicity).
Estuarine/marine fish:
Silverside (Menidia beryllina) ..........cccccccoevvveinennns 96-hour LCso «eoveeveveeieennen. S, U i 1,250 | (Ref. 81).
Chronic aquatic toxicity
Algae:
Blue-green algae (Microcystis aeruginosa) ............. 8-day LOEC (cell mul- S, U e 35 | (Refs. 85 and 86).
tiplication inhibition).
Green algae (Selenastrum capricornutum) ............. 7-day ECso (growth rate) ... | S, U ............. >1,000 | (Ref. 87).
Freshwater invertebrate:
Water flea (Daphnia magna) ...........ccccoccvvveveennenne 21-day NOEC (reproduc- R M ... 100 | (Refs. 74 and 75).
tion).
Water flea (Daphnia magna) ...........ccccoccvvveveennenne 21-day NOEC .......cccceceenee R M ... 100 | (Ref. 88).
Water flea (Daphnia magna) ........cccccccccevveevoeennens 21-day ECsp wevevvvevveeieennen. R M ....... 297 | (Ref. 88).
Freshwater fish:
Zebrafish (Brachydanio rerio) ...........cccccoeeveeennenne 21-day NOEC (mortality) ... | NS ............... >100 | (Ref. 89).

aExperiment type: S = static, R = renewal, M = measured, U = unmeasured, O = open test system, NS = not specified

V. What is EPA’s rationale for the
denial?

EPA is denying the petition to delete
EGBE from the Certain Glycol Ethers
category which is subject to reporting
under EPCRA section 313. This denial
is based on EPA’s conclusion that EGBE
can reasonably be anticipated to cause
serious or irreversible chronic health
effects in humans, specifically, liver
toxicity and concerns for hematological
effects. While EPA acknowledges that
there is evidence to indicate that
humans are less sensitive than rodents
to the hematological effects associated
with acute or short-term exposure to
EGBE, little is known of the long-term
or repeated exposure responses in
humans to EGBE. Thus, some concern
remains over the potential for
hematological effects following a
lifetime of exposure to EGBE. Unlike the
hematological effects of EGBE, there is
no evidence of humans’ decreased
sensitivity to the reported liver effects
relative to rodents. Therefore, EPA has
concluded that EGBE meets the EPCRA
section 313(d)(2)(B) listing criteria based
on the available human health toxicity
data.

Because EPA believes that EGBE has
moderately high to high chronic
toxicity, EPA does not believe that an
exposure assessment is appropriate for
determining whether EGBE meets the
criteria of EPCRA section 313(d)(2)(B).
This determination is consistent with
EPA’s published statement clarifying its
interpretation of the section 313(d)(2)
and (d)(3) criteria for modifying the
section 313 list of toxic chemicals (59
FR 61432, November 30, 1994).
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COMMISSION

47 CFR Part 1
[MD Docket No. 15-121; FCC 15-108]

Assessment and Collection of
Regulatory Fees for Fiscal Year 2015

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

SUMMARY: In this document the
Commission revises its Schedule of
Regulatory Fees to recover an amount of
$339,844,000 that Congress has required
the Commission to collect for fiscal year
2015. Section 9 of the Communications
Act of 1934, as amended, provides for
the annual assessment and collection of
regulatory fees under sections 9(b)(2)
and 9(b)(3), respectively, for annual
“Mandatory Adjustments’” and
“Permitted Amendments” to the
Schedule of Regulatory Fees.

DATES: Comments are due November 9,
2015 and Reply Comments are due
December 7, 2015.

FOR FURTHER INFORMATION CONTACT:
Roland Helvajian, Office of Managing
Director at (202) 418—0444.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Further
Notice of Proposed Rulemaking
(FNPRM), FCC 15-108, MD Docket No.
15-121, adopted on September 1, 2015
and released on September 2, 2015.

I. Administrative Matters
A. Initial Regulatory Flexibility Analysis

1. As required by the Regulatory
Flexibility Act of 1980 (RFA),? the
Commission has prepared an Initial
Regulatory Flexibility Analysis (FRFA)
relating to this Further Notice of
Proposed Rulemaking.

B. Initial Paperwork Reduction Act of
1995 Analysis

2. This document does not contain
new or modified information collection
requirements subject to the Paperwork
Reduction Act of 1995 (PRA), Public
Law 104-13. In addition, therefore, it
does not contain any new or modified
information collection burden for small
business concerns with fewer than 25
employees, pursuant to the Small
Business Paperwork Relief Act of 2002,
Public Law 107-198, see 44 U.S.C.
3506(c)(4).

C. Filing Instructions

3. Pursuant to sections 1.415 and
1.419 of the Commission’s rules, 47 CFR
1.415, 1.419, interested parties may file
comments and reply comments on or
before the dates indicated on the first
page of this document. Comments may
be filed using the Commission’s
Electronic Comment Filing System
(ECFS). See Electronic Filing of

1See 5 U.S.C. 603. The RFA, see 5 U.S.C. 601—
612, has been amended by the Small Business
Regulatory Enforcement Fairness Act of 1996
(SBREFA), Public Law 104-121, Title II, 110 Stat.
847 (1996). The SBREFA was enacted as Title II of
the Contract with America Advancement Act of
1996 (CWAAA).

Documents in Rulemaking Proceedings,
63 FR 24121 (1998).

¢ Electronic Filers: Comments may be
filed electronically using the Internet by
accessing the ECFS.

e Paper Filers: Parties who choose to
file by paper must file an original and
one copy of each filing. If more than one
docket or rulemaking number appears in
the caption of this proceeding, filers
must submit two additional copies for
each additional docket or rulemaking
number.

O Filings can be sent by hand or
messenger delivery, by commercial
overnight courier, or by first-class or
overnight U.S. Postal Service mail. All
filings must be addressed to the
Commission’s Secretary, Office of the
Secretary, Federal Communications
Commission.

O All hand-delivered or messenger-
delivered paper filings for the
Commission’s Secretary must be
delivered to FCC Headquarters at 445
12th St. SW., Room TW-A325,
Washington, DC 20554. The filing hours
are 8:00 a.m. to 7:00 p.m. All hand
deliveries must be held together with
rubber bands or fasteners. Any
envelopes and boxes must be disposed
of before entering the building.

O Commercial overnight mail (other
than U.S. Postal Service Express Mail
and Priority Mail) must be sent to 9300
East Hampton Drive, Capitol Heights,
MD 20743.

O U.S. Postal Service first-class,
Express, and Priority mail must be
addressed to 445 12th Street SW.,
Washington, DC 20554.

4. People with Disabilities: To request
materials in accessible formats for
people with disabilities (braille, large
print, electronic files, audio format),
send an email to fec504@fcc.gov or call
the Consumer & Governmental Affairs
Bureau at 202—418-0530 (voice), 202—
418-0432 (tty).

D. Ex Parte Information

5. This proceeding shall be treated as
a ““permit-but-disclose” proceeding in
accordance with the Commission’s ex
parte rules. Persons making ex parte
presentations must file a copy of any
written presentation or a memorandum
summarizing any oral presentation
within two business days after the
presentation (unless a different deadline
applicable to the Sunshine period
applies). Persons making oral ex parte
presentations are reminded that
memoranda summarizing the
presentation must list all persons
attending or otherwise participating in
the meeting at which the ex parte
presentation was made, and summarize
all data presented and arguments made


mailto:fcc504@fcc.gov
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during the presentation. If the
presentation consisted in whole or in
part of the presentation of data or
arguments already reflected in the
presenter’s written comments,
memoranda, or other filings in the
proceeding, the presenter may provide
citations to such data or arguments in
his or her prior comments, memoranda,
or other filings (specifying the relevant
page and/or paragraph numbers where
such data or arguments can be found) in
lieu of summarizing them in the
memorandum. Documents shown or
given to Commission staff during ex
parte meetings are deemed to be written
ex parte presentations and must be filed
consistent with §1.1206(b). In
proceedings governed by § 1.49(f) or for
which the Commission has made
available a method of electronic filing,
written ex parte presentations and
memoranda summarizing oral ex parte
presentations, and all attachments
thereto, must be filed through the
electronic comment filing system
available for that proceeding, and must
be filed in their native format (e.g., .doc,
.xml, .ppt, searchable .pdf). Participants
in this proceeding should familiarize
themselves with the Commission’s ex
parte rules.

II. Introduction and Executive
Summary

6. In the Further Notice of Proposed
Rulemaking in this docket, we seek
further comment on changes to our
methodology in calculating regulatory
fees for AM and FM broadcast radio and
on reallocating FTEs from the Wireline
Competition Bureau working on
numbering and universal service issues.

III. Background

7. Congress adopted a regulatory fee
schedule in 1993 2 and authorized the
Commission to assess and collect
annual regulatory fees pursuant to the
schedule, as amended by the
Commission.? As a result, the
Commission annually reviews the
regulatory fee schedule, proposes
changes to the schedule to reflect
changes in the amount of its
appropriation, and proposes increases
or decrease to the schedule of regulatory
fees.# The Commission makes changes
to the regulatory fee schedule “if the
Commission determines that the
schedule requires amendment to
comply with the requirements” 5 of

247 U.S.C. 159 (g) (showing original fee schedule
prior to Commission amendment).

347 U.S.C. 159

447 U.S.C. 159(b)(1)(B).

547 U.S.C. 159(b)(2).

647 U.S.C. 159(b)(1)(A).

section 9(b)(1)(A) of the Act. The
Commission may also add, delete, or
reclassify services in the fee schedule to
reflect additions, deletions, or changes
in the nature of its services “‘as a
consequence of Commission rulemaking
proceedings or changes in law.” Thus,
for each fiscal year, the proposed fee
schedule in the annual Notice of
Proposed Rulemaking (NPRM) will
reflect changes in the amount
appropriated for the performance of the
FCC’s regulatory activities, changes in
the industries represented by the
regulatory fee payers, changes in
Commission FTE levels, and any other
issues of relevance to the proposed fee
schedule.” After receipt and review of
comments, the Commission issues a
Report and Order adopting the fee
schedule for the fiscal year and sets out
the procedures for payment of fees.

IV. Further Notice of Proposed
Rulemaking

A. Broadcasters’ Regulatory Fees

8. In the FY 2015 NPRM, we sought
comment on whether the Commission
should review the apportionment of
regulatory fees among broadcasters. We
sought comment on whether the
Commission should reexamine the
number of FTEs devoted to the
regulation of radio versus television
broadcasters and adjust the fee paid by
radio and television broadcasters to
more accurately take into account
factors related to “‘the benefits provided
to the payor of the fee by the
Commission’s activities.” 8 NAB filed
comments in support of our effort to
better align fees with the FTEs working
on broadcast issues, but observes that
we have not yet provided information
about the relevant FTEs.® We have
reviewed the categories of work
performed by FTEs in the Media
Bureau, in order to provide further
information for commenters on this
issue. The Media Bureau, consisting of
169 FTEs, develops, recommends, and
administers the policy and licensing
programs for electronic media,
including cable television, broadcast
television, and radio in the United
States and its territories, and also
handles post-licensing matters regarding
DBS service. The Media Bureau has 25
FTEs in the bureau front office,
(including staff assigned to Bureau-wide
administrative support), 51 in the Audio

7 Section 9(b)(2) discusses mandatory
amendments to the fee schedule and Section 9(b)(3)
discusses permissive amendments to the fee
schedule. Both mandatory and permissive
amendments are not subject to judicial review. 47
U.S.C. 159(b)(2) and (3).

847 U.S.C. 159(b)(1)(A) (providing for adjustment
of the FTE allocation to “take into account factors

Division, 27 in the Industry Analysis
Division, 13 in Engineering Division, 29
in the Policy Division, and 24 in the
Video Division. Some of these FTEs may
be categorized as auctions-funded,
depending on the Commission’s
auctions schedule. All of the
Engineering Division FTEs work on
cable issues, and some FTEs from the
Policy and Industry Analysis Divisions
also work on cable issues. Of the 52
FTEs in the Audio Division,
approximately 42 are assigned to FM
and 10 to AM. The 25 FTEs in the Video
Division work on television issues. We
seek further comment on whether and
how to reform our regulatory fee
assessments for broadcasters.

9. The Commission assesses
regulatory fees on radio broadcasters
based on type and class of service and
on the population they serve. Earlier
this year we sought comment on
whether the dividing points for higher
fee levels for both television and radio
broadcasters remain appropriate and
observed that “no single ratio
apportions regulatory fees among AM
and FM radio categories.” 10 We seek
further comment on rationalizing the
regulatory fee table for radio
broadcasters. First, we seek input on
including a higher population row in
the table, dividing radio broadcasters
that serve 3,000,001-6,000,000 people
from those that serve more. Second, we
seek input on standardizing the
incremental increase in fees as radio
broadcasters increase the population
they serve, such as by requiring that fee
adjustments between tiers
monotonically increase as the
population served increases. Third, we
seek input on consistently assessing fees
based on the relative type and class of
service, such as by assessing FM class
B, C, Co, C1, & C2 stations at twice the
rate of AM class C stations, and FM
class A, B1, & C3 stations assessed at 75
percent more than AM class C stations.
For AM stations, we seek comment on
assessing AM class A stations at 60
percent more, AM class B stations at 15
percent more, and AM class D stations
at 10 percent more than AM class C
stations (i.e., at roughly the relative rates
assessed today). Taking these options
together, we seek comment on the
following potential table of regulatory
fees for radio broadcasters.
that are reasonably related to the benefits provided
to the payor of the fee by the Commission’s
activities, including such factors as service area
coverage, shared use versus exclusive use, and
other factors that the Commission determines are
necessary in the public interest.”).

9NAB Comments at 2.

10 FY 2015 NPRM, 30 FCC Rcd at 5359, para. 13.
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PROPOSED RADIO STATION REGULATORY FEES
FM Classes B,
Population served AM Class A | AMClassB | AMClassC | AMClassD | TMCIRSSeSA | 7G Go C1 &
C2

<=25,000 ...oooiieeiieeeeeeeeeeeeeeeeeeeeeeeeee s $910 $655 $570 $625 $1,000 $1,140
25,001=75,000 ..oeeiiiiiiiiieeeeeeeiiee s 1,370 985 855 940 1,495 1,710
75,001-150,000 ....ooovvevveeiieeeieeeeeeeeeeeeeeeees 1,825 1,310 1,140 1,255 1,995 2,280
150,001-500,000 ........ 2,735 1,965 1,710 1,880 2,995 3,420
500,001-1,200,000 4,560 3,280 2,850 3,135 4,990 5,700
1,200,001-3,000,000 ......cevvvveereerrrnrinenns 6,840 4,915 4,275 4,705 7,480 8,550
3,000,001-6,000,000 .....ccovvvvrvreverereereeenns 9,120 6,555 5,700 6,270 9,975 11,400
>6,000,000 ....oovvviiiieeeiie e 11,400 8,195 7,125 7,840 12,470 14,250

10. The Commission assesses
regulatory fees on television
broadcasters based on the markets they
serve (1-10:11-25:26-50:51-100:
Remaining Market). Before the
Commission combined the VHF and
UHF regulatory fee categories, the ratio
of regulatory fees for VHF stations (then

considered the most valuable stations)
was roughly 14:11:7:4:1. Today, it is
roughly 10:9:6:3:1. We seek comment on
readjusting the table to restore the
traditional determination that Top 10
stations should pay about twice what
stations in markets 26—50 pay (that is,
the new ratios would be 12:9:6:3:1).

With this change, and adjusting to
recover the same total regulatory fees as
television broadcasters pay today, we
seek comment on the following
potential table of regulatory fees for
television broadcasters.

Digital TV (47 CFR part 73) VHF and UHF commercial Before After
L= T ST €T e OSSR $46,825 $55,025
LT S B R USROS PORTPRRR 43,200 41,270
IMIATKEES 2650 .....eiteeiiteeitie ettt ettt ettt h et et et e e bt e e e bt oo h et e e e e hs e e b e e h et e bt eaE et e e ea st e ehe e et e e ete e ne e neeeaneen 27,625 27,515
MAIKEES BT=T00 .....eiiiiitiiieite ettt ettt sttt a et er e e r e e e R e e s e R e e st R e e ae e eb e e ae e s et ean e nReeae e e Rt R e e n e e e e r e n e nrn 16,275 13,755
RemMaiNiNg MATKEIS .......ocoiiiiiiie e e e 4,850 4,585
CONSIIUCHION PEIMIES .....eiiieitiiie ittt r e s r e et e e e et bt e e e s bt ean e s reeaeenresenenneennennenenenns 4,850 4,585

11. NAB also observes that after the
spectrum incentive auction there may
be fewer television stations, resulting in
material changes in the regulatory fee
apportionment among the remaining
stations.’* We seek comment on
whether, when, and how the
Commission should adjust its
methodology for assessing regulatory
fees on televisions stations, to respond
to such potential changed circumstances
consistent with the provisions of
Section 9 of the Communications Act.

B. ITTA’s Proposals To Reallocate FTEs

12. ITTA has suggested that we
should consider all cross-cutting work
throughout the Commission, not just in
the International Bureau, and we should
re-assign certain Wireline Competition
Bureau FTEs for regulatory fee
purposes.12 ITTA contends that the
Commission should make appropriate
adjustments to its regulatory fee
structure to reflect that the work of the
Wireline Competition Bureau is no
longer primarily focused on ITSPs.13
According to ITTA, resources expended
by Wireline Competition Bureau FTEs
increasingly benefit other industry

11 NAB Comments at 7-9.
12]TTA Comments at 2—5.
13 [d. at 3—4.

sectors.14 ITTA argues that the
Commission’s efforts to modernize the
Lifeline program and to conduct a
comprehensive analysis of the special
access marketplace, for example,
generate significant benefits for entities
that do not pay regulatory fees as
ITSPs.15

13. ITTA has previously proposed
that we combine wireless providers into
the ITSP fee category so that all voice
providers pay regulatory fees on the
same basis.1’® ITTA continues to endorse
this approach and contends that such
action would be consistent with the
Commission’s decision to incorporate
interconnected VoIP providers into the
ITSP fee category to ensure that such
providers are paying their share of
regulatory fees in connection with the
Commission’s oversight of voice
services.1”

14. We recognize that there is
substantial convergence in the
telecommunications industry and
organizational changes in the
Commission that may support
additional FTE reallocations as ITTA
contends. Wireless providers are not
subject to all of the regulations and

14[d. at 4.
15 Id. at 4-5.
16 Id. at 3.
17 Id.

requirements imposed on ITSPs.
However, there are certain rules (e.g.,
universal service), that wireless and
wireline services benefit from and the
Wireline Competition Bureau FTEs
provide the oversight and regulation of
the industry in these areas.® We seek
comment on ITTA’s proposals to (i)
combine wireless voice and wireline
services into the ITSP category and,
alternatively, to (ii) re-assign certain
Wireline Competition Bureau FTEs as
indirect for regulatory fee purposes.
Concerning any reassignment of direct
FTEs, we seek comment on whether it
is reasonable and consistent with
section 9 of the Act to readjust the
assignment of FTEs in the bureau and if
the record demonstrates the clearest
case for reassignment.19

15. Commenters supporting ITTA’s
proposals should also explain: How
wireless voice services and wireline
services can be combined (currently
wireless regulatory fees are calculated
per subscriber and ITSP fees are based
on revenues) and how we would
determine which and how many
Wireline Competition Bureau FTEs to
reassign as indirect. We note that, as
ITTA observes, certain issues handled

1847 CFR 54.900 et seq.
19 FY 2013 Report and Order, 28 FCC Rcd at
12357-58, para. 19.
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in the Wireline Competition Bureau
benefit wireless providers, and that
argument could support reassigning
certain Wireline Competition Bureau
FTEs as Wireless Telecommunications
Bureau FTEs for regulatory fee
purposes.2° For example, given the
amount of Universal Service Lifeline
Support distributed to wireless
providers, should FTEs who work on
issues related to such providers be
allocated the Wireless
Telecommunications Bureau for
regulatory fee calculations? 21
Alternatively, we also seek comment on
adopting a new fee category for wireless
providers, as a subcategory of the ITSP
regulatory fee category, based on a
percentage Wireline Competition
Bureau FTE work devoted to work
related to these wireless regulatees.22

V. Regulatory Flexibility Analysis
Initial Regulatory Flexibility Analysis

16. As required by the Regulatory
Flexibility Act (RFA),23 the Commission
prepared this Initial Regulatory
Flexibility Analysis (IRFA) of the
possible significant economic impact on
small entities by the policies and rules
proposed in the Further Notice of
Proposed Rulemaking (Further Notice).
Written comments are requested on this
IRFA. Comments must be identified as
responses to the IRFA and must be filed
by the deadline for comments on this
Further Notice. The Commission will
send a copy of the Further Notice,
including the IRFA, to the Chief
Counsel for Advocacy of the Small
Business Administration (SBA).24 In
addition, the Further Notice and IRFA
(or summaries thereof) will be
published in the Federal Register.2°

A. Need for, and Objectives of, the
Notice

17. The Further Notice seeks comment
regarding adjusting the regulatory fees
paid by broadcasters, for radio and
television. Specifically, the Commission
seeks comment on the extent of FTEs
that work on video, cable, DBS, and
radio services, and whether the current

20 Based on staff analysis, approximately 10 FTEs
work on high-cost issues, 4 FTEs work on Lifeline
issues, 9 FTEs work on E-rate issues, and 4 FTEs
work on Rural Health Care issues. In addition
approximately 14 FTEs work on numbering issues
and/or special access.

21'Wireless providers received an estimated $1.4
billion in Lifeline disbursements in 2014.

22 See, e.g., FY 2014 NPRM, 29 FCC Rcd at 10782—
84, paras. 38—43.

235 U.S.C. 603. The RFA, 5 U.S.C. 601-612 has
been amended by the Small Business Regulatory
Enforcement Fairness Act of 1996 (SBREFA), Pub.
L. 104-121, Title II, 110 Stat. 847 (1996).

245 U.S.C. 603(a).

25 Id.

proportion of fees paid by these various
fee categories associated with these
services are still accurate. The level of
FTE activity on these media services
determines the proportion of fees to be
paid by each media service fee category,
which in turn is used to calculate the
fee amount for each fee category.

B. Legal Basis

18. This action, including publication
of proposed rules, is authorized under
Sections (4)(i) and (j), 9, and 303(r) of
the Communications Act of 1934, as
amended.26

C. Description and Estimate of the
Number of Small Entities to Which the
Rules Will Apply

19. The RFA directs agencies to
provide a description of, and where
feasible, an estimate of the number of
small entities that may be affected by
the proposed rules and policies, if
adopted.2? The RFA generally defines
the term ‘‘small entity” as having the
same meaning as the terms ‘‘small
business,” “small organization,” and
“small governmental jurisdiction.” 28 In
addition, the term ““small business” has
the same meaning as the term ‘“‘small
business concern” under the Small
Business Act.29 A “small business
concern’’ is one which: (1) Is
independently owned and operated; (2)
Is not dominant in its field of operation;
and (3) satisfies any additional criteria
established by the SBA.30

20. Small Entities. Our actions, over
time, may affect small entities that are
not easily categorized at present. We
therefore describe here, at the outset,
three comprehensive small entity size
standards that could be directly affected
by the proposals under consideration.?
As of 2009, small businesses
represented 99.9 percent of the 27.5
million businesses in the United States,
according to the SBA.2 In addition, a
“small organization is generally any not-
for-profit enterprise which is
independently owned and operated and

2647 U.S.C. 154(i) and (j), 159, and 303(r).

275 U.S.C. 603(b)(3).

285 U.S.C. 601(6).

295 U.S.C. 601(3) (incorporating by reference the
definition of “small-business concern” in the Small
Business Act, 15 U.S.C. 632). Pursuant to 5 U.S.C.
601(3), the statutory definition of a small business
applies “‘unless an agency, after consultation with
the Office of Advocacy of the Small Business
Administration and after opportunity for public
comment, establishes one or more definitions of
such term which are appropriate to the activities of
the agency and publishes such definition(s) in the
Federal Register.”

3015 U.S.C. 632.

1 See 5 U.S.C. 601(3)—(6).

2 See SBA, Office of Advocacy, ‘“Frequently
Asked Questions”, available at http://www.sba.gov/
fags/fagindex.cfm?arealD=24.

not dominant in its field.® Nationwide,
as of 2007, there were approximately
1,621,215 small organizations.4 Finally
the term ““small governmental
jurisdiction” is defined generally as
“governments of cities, towns,
townships, villages, school districts, or
special districts, with a population of
less than fifty thousand.5 Census Bureau
data for 2011 indicate that there were
90,056 local governmental jurisdictions
in the United States.® We estimate that,
of this total, as many as 89,327 entities
may qualify as “small governmental
jurisdictions.” 7 Thus, we estimate that
most local government jurisdictions are
small.

21. Wired Telecommunications
Carriers. The U.S. Census Bureau
defines this industry as “‘establishments
primarily engaged in operating and/or
providing access to transmission
facilities and infrastructure that they
own and/or lease for the transmission of
voice, data, text, sound, and video using
wired communications networks.
Transmission facilities may be based on
a single technology or a combination of
technologies. Establishments in this
industry use the wired
telecommunications network facilities
that they operate to provide a variety of
services, such as wired telephony
services, including VolP services, wired
(cable) audio and video programming
distribution, and wired broadband
internet services. By exception,
establishments providing satellite
television distribution services using
facilities and infrastructure that they
operate are included in this industry.” 8
The SBA has developed a small
business size standard for Wired
Telecommunications Carriers, which
consists of all such companies having
1,500 or fewer employees.? Census data
for 2007 shows that there were 3,188
firms that operated that year. Of this

35 U.S.C. 601(4).

4 See Independent Sector, The New Nonprofit
Almanac and Desk Reference (2010).

55 U.S.C. 601(5).

6 See SBA, Office of Advocacy, ‘“Frequently
Asked Questions,” available at http.www.sba.gov/
sites/default/files. FAQMarch201_Opdyf.

7The 2011 Census Data for small governmental
organizations are not presented based on the size
of the population in each organization. As stated
above, there were 90,056 local governmental
organizations in 2011. As a basis for estimating how
many of these 90,056 local organizations were
small, we note that there were a total of 729 cities
and towns (incorporated places and civil divisions)
with populations over 50,000. See http://
factfinder.census.gov/faces/tableservices/jsf/pages/
productview.xhtml?src=bkmk. If we subtract the
729 cities and towns that exceed the 50,000
population threshold, we conclude that
approximately 789, 237 are small.

8 See http://www.census.gov/cgi-bin/sssd/naics/
naicsrch.

9 See 13 CFR 120.201, NAICS Code 517110.


http://factfinder.census.gov/faces/tableservices/jsf/pages/productview.xhtml?src=bkmk
http://factfinder.census.gov/faces/tableservices/jsf/pages/productview.xhtml?src=bkmk
http://factfinder.census.gov/faces/tableservices/jsf/pages/productview.xhtml?src=bkmk
http.www.sba.gov/sites/default/files.FAQMarch201_Opdf
http.www.sba.gov/sites/default/files.FAQMarch201_Opdf
http://www.census.gov/cgi-bin/sssd/naics/naicsrch
http://www.census.gov/cgi-bin/sssd/naics/naicsrch
http://www.sba.gov/faqs/faqindex.cfm?arealD=24
http://www.sba.gov/faqs/faqindex.cfm?arealD=24
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total, 3,144 operated with fewer than
1,000 employees.10 Thus, under this
size standard, the majority of firms in
this industry can be considered small.

22. Local Exchange Carriers (LECs).
Neither the Commission nor the SBA
has developed a size standard for small
businesses specifically applicable to
local exchange services. The closest
applicable NAICS Code category is for
Wired Telecommunications Carriers as
defined in paragraph 6 of this IRFA.
Under that size standard, such a
business is small if it has 1,500 or fewer
employees.1? According to Commission
data, census data for 2007 shows that
there were 3,188 establishments that
operated that year. Of this total, 3,144
operated with fewer than 1,000
employees.’2 The Commission estimates
that most providers of local exchange
service are small entities that may be
affected by the rules and policies
proposed in the Further Notice.

23. Incumbent LECs. Neither the
Commission nor the SBA has developed
a small business size standard
specifically for incumbent local
exchange services. The closest
applicable NAICS Code category is
Wired Telecommunications Carriers, as
defined in paragraph 6 of this IRFA.
Under that size standard, such a
business is small if it has 1,500 or fewer
employees.13 According to Commission
data, 3,188 firms operated in that year.
1,307 carriers reported that they were
incumbent local exchange service
providers.14 Of this total, 3,144 operated
with fewer than 1,000 employees.15
Consequently, the Commission
estimates that most providers of
incumbent local exchange service are
small businesses that may be affected by
the rules and policies proposed in the
Further Notice. Three hundred and
seven (307) Incumbent Local Exchange
Carriers reported that they were
incumbent local exchange service
providers.16 Of this total, an estimated
1,006 have 1,500 or fewer employees.1?

24. Competitive Local Exchange
Carriers (Competitive LECs),
Competitive Access Providers (CAPs),
Shared-Tenant Service Providers, and

10 http://factfinder.census.gov/faces/
tableservices/jsf/pages/
productview.xhtmlI?pid=ECN 2007 US
51SSSZ5&prodType=table.

1113 CFR 121.201, NAICS code 517110.

12 See id.

1313 CFR 121.201, NAICS code 517110.

14 See Trends in Telephone Service, Federal
Communications Commission, Wireline
Competition Bureau, Industry Analysis and
Technology Division at Table 5.3 (Sept. 2010)
(Trends in Telephone Service).

15 See id.

16 See id.

171d.

Other Local Service Providers. Neither
the Commission nor the SBA has
developed a small business size
standard specifically for these service
providers. The appropriate NAICS Code
category is Wired Telecommunications
Carriers, as defined in paragraph 6 of
this IRFA. Under that size standard,
such a business is small if it has 1,500
or fewer employees.18 U.S. Census data
for 2007 indicate that 3,188 firms
operated during that year. Of that
number, 3,144 operated with fewer than
1,000 employees.19 Based on this data,
the Commission concludes that the
majority of Competitive LECs, CAPs,
Shared-Tenant Service Providers, and
Other Local Service Providers are small
entities. According to Commission data,
1,442 carriers reported that they were
engaged in the provision of either
competitive local exchange services or
competitive access provider services.2°
Of these 1,442 carriers, an estimated
1,256 have 1,500 or fewer employees. In
addition, 17 carriers have reported that
they are Shared-Tenant Service
Providers, and all 17 are estimated to
have 1,500 or fewer employees.2! In
addition, 72 carriers have reported that
they are Other Local Service
Providers.22 Of this total, 70 have 1,500
or fewer employees.23 Consequently, the
Commission estimates that most
providers of competitive local exchange
service, competitive access providers,
Shared-Tenant Service Providers, and
Other Local Service Providers are small
entities that may be affected by rules
adopted pursuant to the proposals in
this Notice.

25. Interexchange Carriers (IXCs).
Neither the Commission nor the SBA
has developed a definition for
Interexchange Carriers. The closest
NAICS Code category is Wired
Telecommunications Carriers as defined
in paragraph 6 of this IRFA. The
applicable size standard under SBA
rules is that such a business is small if
it has 1,500 or fewer employees.24
According to Commission data, 359
companies reported that their primary
telecommunications service activity was
the provision of interexchange
services.25 Of this total, an estimated
317 have 1,500 or fewer employees and

1813 CFR 121.201, NAICS code 517110.

19 http://factfinder.census.gov/faces/
tableservices/jsf/pages/
productview.xhtmlI?pid=ECN_2007_US_
518SSZ5&prodType=%20table.

20 See Trends in Telephone Service, at Table 5.3.

21]d.

22]d.

231d.

2413 CFR 121.201, NAICS code 517110.

25 See Trends in Telephone Service, at Table 5.3.

42 have more than 1,500 employees.26
Consequently, the Commission
estimates that the majority of
interexchange service providers are
small entities that may be affected by
rules adopted pursuant to the Further
Notice.

26. Prepaid Calling Card Providers.
Neither the Commission nor the SBA
has developed a small business size
standard specifically for prepaid calling
card providers. The appropriate NAICS
Code category for prepaid calling card
providers is Telecommunications
Resellers. This industry comprises
establishments engaged in purchasing
access and network capacity from
owners and operators of
telecommunications networks and
reselling wired and wireless
telecommunications services (except
satellite) to businesses and households.
Mobile virtual networks operators
(MVNQOs) are included in this
industry.2” Under the applicable SBA
size standard, such a business is small
if it has 1,500 or fewer employees.28
U.S. Census data for 2007 show that
1,523 firms provided resale services
during that year. Of that number, 1,522
operated with fewer than 1,000
employees.2? Thus, under this category
and the associated small business size
standard, the majority of these prepaid
calling card providers can be considered
small entities. According to Commission
data, 193 carriers have reported that
they are engaged in the provision of
prepaid calling cards.30 All 193 carriers
have 1,500 or fewer employees.31
Consequently, the Commission
estimates that the majority of prepaid
calling card providers are small entities
that may be affected by rules adopted
pursuant to the Further Notice.

27. Local Resellers. The SBA has
developed a small business size
standard for the category of
Telecommunications Resellers. Under
that size standard, such a business is
small if it has 1,500 or fewer
employees.32 Census data for 2007 show
that 1,523 firms provided resale services
during that year. Of that number, 1,522
operated with fewer than 1,000
employees.33 Under this category and
the associated small business size

26 Id.

27 http://www.census.gov/cgi-bin/ssd/naics/
naicsrch.

2813 CFR 121.201, NAICS code 517911.

29 http://factfinder.census.gov/faces/
tableservices/jsf/pages/
productview.xhtml?pid=ECN_2007 _US_
51SSSZ58&prodType=table.

30 See Trends in Telephone Service, at Table 5.3.

31[d.

3213 CFR 121.201, NAICS code 517911.

331d.
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standard, the majority of these local
resellers can be considered small
entities. According to Commission data,
213 carriers have reported that they are
engaged in the provision of local resale
services.34 Of this total, an estimated
211 have 1,500 or fewer employees.35
Consequently, the Commission
estimates that the majority of local
resellers are small entities that may be
affected by rules adopted pursuant to
the proposals in this Further Notice.

28. Toll Resellers. The Commission
has not developed a definition for Toll
Resellers. The closest NAICS Code
Category is Telecommunications
Resellers, and the SBA has developed a
small business size standard for the
category of Telecommunications
Resellers. Under that size standard, such
a business is small if it has 1,500 or
fewer employees.3¢ Census data for 2007
show that 1,523 firms provided resale
services during that year. Of that
number, 1,522 operated with fewer than
1,000 employees.37 Thus, under this
category and the associated small
business size standard, the majority of
these resellers can be considered small
entities. According to Commission data,
881 carriers have reported that they are
engaged in the provision of toll resale
services.38 Of this total, an estimated
857 have 1,500 or fewer employees.39
Consequently, the Commission
estimates that the majority of toll
resellers are small entities that may be
affected by our proposals in the Further
Notice.

29. Other Toll Carriers. Neither the
Commission nor the SBA has developed
a size standard for small businesses
specifically applicable to Other Toll
Carriers. This category includes toll
carriers that do not fall within the
categories of interexchange carriers,
operator service providers, prepaid
calling card providers, satellite service
carriers, or toll resellers. The closest
applicable NAICS Code category is for
Wired Telecommunications Carriers, as
defined in paragraph 6 of this IRFA.
Under that size standard, such a
business is small if it has 1,500 or fewer
employees.20 Census data for 2007
shows that there were 3,188 firms that
operated that year. Of this total, 3,144
operated with fewer than 1,000
employees.4! Thus, under this category
and the associated small business size

34 See Trends in Telephone Service, at Table 5.3.
351d.

3613 CFR 121.201, NAICS code 517911.

371d.

38 See Trends in Telephone Service, at Table 5.3.
391d.

4013 CFR 121.201, NAICS code 517110.

a1[d.

standard, the majority of Other Toll
Carriers can be considered small.
According to Commission data, 284
companies reported that their primary
telecommunications service activity was
the provision of other toll carriage.42 Of
these, an estimated 279 have 1,500 or
fewer employees.43 Consequently, the
Commission estimates that most Other
Toll Carriers are small entities that may
be affected by the rules and policies
adopted pursuant to the Further Notice.
30. Wireless Telecommunications
Carriers (except Satellite). This industry
comprises establishments engaged in
operating and maintaining switching
and transmission facilities to provide
communications via the airwaves, such
as cellular services, paging services,
wireless internet access, and wireless
video services.** The appropriate size
standard under SBA rules is that such
a business is small if it has 1,500 or
fewer employees. For this industry,
Census Data for 2007 show that there
were 1,383 firms that operated for the
entire year. Of this total, 1,368 firms had
fewer than 1,000 employees. Thus
under this category and the associated
size standard, the Commission estimates
that the majority of wireless
telecommunications carriers (except
satellite) are small entities. Similarly,
according to internally developed
Commission data, 413 carriers reported
that they were engaged in the provision
of wireless telephony, including cellular
service, Personal Communications
Service (PCS), and Specialized Mobile
Radio (SMR) services.45 Of this total, an
estimated 261 have 1,500 or fewer
employees.46 Consequently, the
Commission estimates that
approximately half of these firms can be
considered small. Thus, using available
data, we estimate that the majority of
wireless firms can be considered small.
31. Cable Television and other
Subscription Programming.4” Since

42 See Trends in Telephone Service, at Table 5.3.

43]d.

44 NAICS Code 517210. See http://
www.census.gov/cgi-bin/ssd/naics/naiscsrch.

45 See Trends in Telephone Service, at Table 5.3.

46 ]d.

47In 2014, “Cable and Other Subscription
Programming,” NAICS Code 515210, replaced a
prior category, now obsolete, which was called
“Cable and Other Program Distribution.” Cable and
Other Program Distribution, prior to 2014, were
placed under NAICS Code 517110, Wired
Telecommunications Carriers. Wired
Telecommunications Carriers is still a current and
valid NAICS Code Category. Because of the
similarity between “Cable and Other Subscription
Programming’’ and ““‘Cable and other Program
Distribution,” we will, in this proceeding, continue
to use Wired Telecommunications Carrier data
based on the U.S. Census. The alternative of using
data gathered under Cable and Other Subscription
Programming (NAICS Code 515210) is unavailable

2007, these services have been defined
within the broad economic census
category of Wired Telecommunications
Carriers. That category is defined as
follows: “This industry comprises
establishments primarily engaged in
operating and/or providing access to
transmission facilities and infrastructure
that they own and/or lease for the
transmission of voice, data, text, sound,
and video using wired
telecommunications networks.
Transmission facilities may be based on
a single technology or a combination of
technologies.” 48 The SBA has
developed a small business size
standard for this category, which is: All
such firms having 1,500 or fewer
employees.4? Census data for 2007
shows that there were 3,188 firms that
operated that year. Of this total, 3,144
had fewer than 1,000 employees.5° Thus
under this size standard, the majority of
firms offering cable and other program
distribution services can be considered
small and may be affected by rules
adopted pursuant to the Further Notice.
32. Cable Companies and Systems.
The Commission has developed its own
small business size standards for the
purpose of cable rate regulation. Under
the Commission’s rules, a “‘small cable
company’’ is one serving 400,000 or
fewer subscribers nationwide.51
Industry data indicate that there are
currently 4,600 active cable systems in

to us for two reasons. First, the size standard
established by the SBA for Cable and Other
Subscription Programming is annual receipts of
$38.5 million or less. Thus to use the annual
receipts size standard would require the
Commission either to switch from existing
employee based size standard of 1,500 employees
or less for Wired Telecommunications Carriers, or
else would require the use of two size standards.
No official approval of either option has been
granted by the Commission as of the time of the
release of the FY 2015 NPRM. Second, the data
available under the size standard of $38.5 million
dollars or less is not applicable at this time, because
the only currently available U.S. Census data for
annual receipts of all businesses operating in the
NAICS Code category of 515210 (Cable and other
Subscription Programming) consists only of total
receipts for all businesses operating in this category
in 2007 and of total annual receipts for all
businesses operating in this category in 2012. Hence
the data do not provide any basis for determining,
for either year, how many businesses were small
because they had annual receipts of $38.5 million
or less. See http://factfinder.census.gov/faces/
tableservices/jsf/pages/
productview.xhtml?pid=ECN_2012_US_
5112&prodType=table.

481J.S. Census Bureau, 2007 NAICS Definitions,
“517110 Wired Telecommunications Carriers”
(partial definition), (Full definition stated in
paragraph 6 of this IRFA) available at http://
www.census.gov/cgi-bin/sssd/naics/naicsrch.

4913 CFR 121.201, NAICS code 517110.

50 http://factfinder.census.gov/faces/
tableservices/jsf/pages/
productview.xhtml?pid=ECN 2007 US-
515S8SZ58&prodType=Table.

5147.CFR 76.901(e).
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the United States.52 Of this total, all but
ten cable operators nationwide are small
under the 400,000-subscriber size
standard.53 In addition, under the
Commission’s rate regulation rules, a
“small system” is a cable system serving
15,000 or fewer subscribers.5¢ Current
Commission records show 4,600 cable
systems nationwide.5% Of this total,
3,900 cable systems have less than
15,000 subscribers, and 700 systems
have 15,000 or more subscribers, based
on the same records.?¢ Thus, under this
standard as well, we estimate that most
cable systems are small entities.

33. Cable System Operators (Telecom
Act Standard). The Communications
Act of 1934, as amended, also contains
a size standard for small cable system
operators, which is ““a cable operator
that, directly or through an affiliate,
serves in the aggregate fewer than 1
percent of all subscribers in the United
States and is not affiliated with any
entity or entities whose gross annual
revenues in the aggregate exceed
$250,000,000 are approximately
52,403,705 cable video subscribers in
the United States today.57 Accordingly,
an operator serving fewer than 524,037
subscribers shall be deemed a small
operator if its annual revenues, when
combined with the total annual
revenues of all its affiliates, do not
exceed $250 million in the aggregate.>8
Based on available data, we find that all
but nine incumbent cable operators are
small entities under this size standard.>®
We note that the Commission neither
requests nor collects information on
whether cable system operators are
affiliated with entities whose gross
annual revenues exceed $250 million.60
Although it seems certain that some of
these cable system operators are
affiliated with entities whose gross
annual revenues exceed $250,000,000,
we are unable at this time to estimate

52 August 15, 2015 Report from the Media Bureau
based on data contained in the Commission’s Cable
Operations And Licensing System (COALS). See
www/fcc.gov/coals.

53 See SNL KAGAN at www.snl.com/interactiveX/
topcableMSOs aspx?period2015Q1&sortcol=
subscribersbasic&sortorder=desc.

5447 CFR76.901(c).

55 See footnote 2, supra.

56 August 5, 2015 report from the Media Bureau
based on its research in COALS. See www.fcc.gov/
coals.

57 See SNL KAGAN at www.snl.com/interactivex/
MultichannellndustryBenchmarks.aspx.

5847,901(f) and notes ff. 1, 2, and 3.

59 See SNL KAGAN at www.snl.com/Interactivex/
TopCable MSOs.aspx.

60 The Commission does receive such information
on a case-by-case basis if a cable operator appeals
a local franchise authority’s finding that the
operator does not qualify as a small cable operator
pursuant to section 76.901(f) of the Commission’s
rules. See 47 CFR 76.901(f).

with greater precision the number of
cable system operators that would
qualify as small cable operators under
the definition in the Communications
Act.

34. All Other Telecommunications.
“All Other Telecommunications” is
defined as follows: This U.S. industry is
comprised of establishments that are
primarily engaged in providing
specialized telecommunications
services, such as satellite tracking,
communications telemetry, and radar
station operation. This industry also
includes establishments primarily
engaged in providing satellite terminal
stations and associated facilities
connected with one or more terrestrial
systems and capable of transmitting
telecommunications to, and receiving
telecommunications from, satellite
systems. Establishments providing
Internet services or voice over Internet
protocol (VoIP) services via client-
supplied telecommunications
connections are also included in this
industry.61 The SBA has developed a
small business size standard for “All
Other Telecommunications,” which
consists of all such firms with gross
annual receipts of $32.5 million or
less.62 For this category, census data for
2007 show that there were 2,383 firms
that operated for the entire year. Of
these firms, a total of 2,346 had gross
annual receipts of less than $25
million.83 Thus, a majority of “All Other
Telecommunications” firms potentially
affected by the proposals in the Further
Notice can be considered small.

D. Description of Projected Reporting,
Recordkeeping and Other Compliance
Requirements

35. This Further Notice does not
propose any changes to the
Commission’s current information
collection, reporting, recordkeeping, or
compliance requirements.

E. Steps Taken To Minimize Significant
Economic Impact on Small Entities, and
Significant Alternatives Considered

36. The RFA requires an agency to
describe any significant alternatives that
it has considered in reaching its
approach, which may include the
following four alternatives, among
others: (1) The establishment of
differing compliance or reporting
requirements or timetables that take into
account the resources available to small
entities; (2) the clarification,

61 http://www.census.gov/cgi-bin/ssssd/naics/
naicsrch.

6213 CFR 121.201; NAICs Code 517919.

63 http://factfinder.census.gov/faces/table
services.jasf/pages/productview.xhtml?pid+ECN _
2007 _US.51SSSZ4&prodType=table.

consolidation, or simplification of
compliance or reporting requirements
under the rule for small entities; (3) the
use of performance, rather than design,
standards; and (4) an exemption from
coverage of the rule, or any part thereof,
for small entities.64

37. This Further Notice seeks
comment on the Commission’s
regulatory fee collection for radio and
television broadcasters, including
comment on exempting smaller
broadcasters from regulatory fees.
Specifically, the Commission seeks
comment on the extent of FTEs that
work on video, cable, DBS, and radio
services, and whether the current
proportion of fees paid by these various
fee categories associated with these
services are still accurate. The level of
FTE activity on these media services
determines the proportion of fees to be
paid by each media service fee category,
which in turn is used to calculate the
fee amount for each fee category. Since
this determines the fee rate for big and
small media companies, the
Commission is sensitive to the impact of
any changes in the proportion of FTE
activity on companies in the media
industry.

F. Federal Rules That May Duplicate,
Overlap, or Conflict With the Proposed
Rules

38. None.
VI. Ordering Clauses

39. Accordingly, it is ordered that,
pursuant to sections 4(i) and (j), 9, and
303(r) of the Communications Act of
1934, as amended, 47 U.S.C. 154(i),
154(j), 159, and 303(r), this Report and
Order and Further Notice of Proposed
Rulemaking is hereby adopted.

40. It is further ordered that this
Further Notice of Proposed Rulemaking
comments are due November 9, 2015
and reply comments are due December
7, 2015.

41. It is further ordered that the
Commission’s Consumer &
Governmental Affairs Bureau, Reference
Information Center, shall send a copy of
this Further Notice of Proposed
Rulemaking, including the Initial
Regulatory Flexibility Analysis, to the
Chief Counsel for Advocacy of the U.S.
Small Business Administration.

Federal Communications Commission.
Marlene H. Dortch.

Secretary.

[FR Doc. 201525578 Filed 10—-7—15; 8:45 am]
BILLING CODE 6712-01-P

645 U.S.C. 603(c)(1) through (c)(4).
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DEPARTMENT OF DEFENSE

GENERAL SERVICES
ADMINISTRATION

NATIONAL AERONAUTICS AND
SPACE ADMINISTRATION

48 CFR Parts 2, 4, 13, 18, and 19

[FAR Case 2015-020; Docket 2015-0020;
Sequence 1]

RIN 9000-AN09

Federal Acquisition Regulation;
Simplified Acquisition Threshold for
Overseas Acquisitions in Support of
Humanitarian or Peacekeeping
Operations

AGENCIES: Department of Defense (DoD),
General Services Administration (GSA),
and National Aeronautics and Space
Administration (NASA).

ACTION: Proposed rule.

SUMMARY: DoD, GSA, and NASA are
proposing to amend the Federal
Acquisition Regulation (FAR) to
implement a higher simplified
acquisition threshold for overseas
acquisitions in support of humanitarian
or peacekeeping operations.

DATES: Interested parties should submit
written comments to the Regulatory
Secretariat at one of the addresses
shown below on or before December 7,
2015 to be considered in the
formulation of a final rule.

ADDRESSES: Submit comments in
response to FAR Case 2015-020 by any
of the following methods:

e Regulations.gov: http://
www.regulations.gov. Submit comments
via the Federal eRulemaking portal by
searching for “FAR Case 2015-020.”
Select the link “Comment Now” that
corresponds with FAR Case 2015-020.
Follow the instructions provided at the
“Comment Now” screen. Please include
your name, company name (if any), and
“FAR Case 2015-020" on your attached
document.

e Mail: General Services
Administration, Regulatory Secretariat
(MVCB), ATTN: Ms. Flowers, 1800 F
Street NW., 2nd Floor, Washington, DC
20405.

Instructions: Please submit comments
only and cite FAR Case 2015020, in all
correspondence related to this case.
Comments received generally will be
posted without change to http://
www.regulations.gov, including any
personal and/or business confidential
information provided. To confirm
receipt of your comment(s), please
check www.regulations.gov,
approximately two to three days after

submission to verify posting (except
allow 30 days for posting of comments
submitted by mail).

FOR FURTHER INFORMATION CONTACT: Ms.
Kathlyn Hopkins, Procurement Analyst,
at 202-969-7226, for clarification of
content. For information pertaining to
status or publication schedules, contact
the Regulatory Secretariat at 202—501—
4755. Please cite FAR case 2015-020.
SUPPLEMENTARY INFORMATION:

I. Background

The purpose of this rule is to
implement 41 U.S.C. 153, which
establishes a higher simplified
acquisition threshold (SAT) for overseas
acquisitions in support of humanitarian
or peacekeeping operations. FAR Case
2003-022 was published as an interim
rule on February 23, 2004 (69 FR 8312)
and as a final rule on December 20, 2004
(69 FR 76350). Drafters of that rule
revised the definition for SAT contained
at FAR 2.101, Definitions, but also
inadvertently deleted the reference to
overseas humanitarian or peacekeeping
missions and the requisite doubling of
the SAT in those circumstances. The
civilian statute at the time was
numbered 41 U.S.C. 259(d)(1); it is now
at 41 U.S.C. 153. The purpose of this
rule is to reinstate the increased SAT for
overseas acquisitions for peacekeeping
or humanitarian operations. Conforming
changes are made in FAR parts 4, 13, 18,
and 19.

I1. Executive Orders 12866 and 13563

Executive Orders (E.O.s) 12866 and
13563 direct agencies to assess all costs
and benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). E.O. 13563 emphasizes the
importance of quantifying both costs
and benefits, of reducing costs, of
harmonizing rules, and of promoting
flexibility. This is not a significant
regulatory action and, therefore, was not
subject to review under section 6(b) of
E.O. 12866, Regulatory Planning and
Review, dated September 30, 1993. This
rule is not a major rule under 5 U.S.C.
804.

III. Regulatory Flexibility Act

DoD, GSA, and NASA do not expect
this proposed rule to have a significant
economic impact on a substantial
number of small entities within the
meaning of the Regulatory Flexibility
Act, 5 U.S.C. 601, et seq., because the
rule merely provides flexibilities
associated with contracting under the

SAT for overseas acquisitions in support
of humanitarian or peacekeeping
operations. However, an Initial
Regulatory Flexibility Analysis (IRFA)
has been performed, and is summarized
as follows:

The purpose of this rule is to implement
41 U.S.C. 153, which establishes a higher
SAT for overseas acquisitions in support of
humanitarian or peacekeeping operations.
The increased threshold is limited to those
procurements. In Fiscal Year 2014, 1,545
awards were made in support of
humanitarian or peacekeeping operations,
and 585 (37.86 percent) of these awards were
to small businesses. Additionally, only 81
(5.24 percent) of the awards were valued
between $150,000 and $300,000. Therefore, it
is not anticipated that this rule will have a
significant economic impact on small
businesses.

The rule does not duplicate, overlap, or
conflict with any other Federal rules. No
alternatives were determined that will
accomplish the objectives of the rule.

The Regulatory Secretariat has
submitted a copy of the IRFA to the
Chief Counsel for Advocacy of the Small
Business Administration. A copy of the
IRFA may be obtained from the
Regulatory Secretariat. DoD, GSA, and
NASA invite comments from small
business concerns and other interested
parties on the expected impact of this
rule on small entities.

DoD, GSA, and NASA will also
consider comments from small entities
concerning the existing regulations in
subparts affected by the rule in
accordance with 5 U.S.C. 610. Interested
parties must submit such comments
separately and should cite 5 U.S.C. 610
(FAR Case 2015-020), in
correspondence.

IV. Paperwork Reduction Act

This rule does not contain any
information collection requirements that
require the approval of the Office of
Management and Budget under the
Paperwork Reduction Act (44 U.S.C.
chapter 35).

List of Subjects in 48 CFR Parts 2, 4, 13,
18, and 19

Government procurement.

William Clark,

Director, Office of Government-wide

Acquisition Policy, Office of Acquisition

Policy, Office of Government-wide Policy.
Therefore, DoD, GSA, and NASA

propose amending 48 CFR parts 2, 4, 13,

18, and 19 as set forth below:

m 1. The authority citation for 48 CFR
parts 2, 4, 13, 18, and 19 continues to
read as follows:

Authority: 40 U.S.C. 121(c); 10 U.S.C.
chapter 137; and 51 U.S.C. 20113.


http://www.regulations.gov
http://www.regulations.gov
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PART 2—DEFINITIONS OF WORDS
AND TERMS

m 2. Amend section 2.101 in paragraph
(b)(2), by revising the definition
“Simplified acquisition threshold” to
read as follows:

2.101

*

Definitions.
* * * *

(b) *

(2)

Simplified acquisition threshold
means $150,000, except for—

(1) Acquisitions of supplies or
services that, as determined by the head
of the agency, are to be used to support
a contingency operation or to facilitate
defense against or recovery from
nuclear, biological, chemical, or
radiological attack (41 U.S.C. 1903), the
term means—

(i) $300,000 for any contract to be
awarded and performed, or purchase to
be made, inside the United States; and

(ii) $1 million for any contract to be
awarded and performed, or purchase to
be made, outside the United States.

(2) Acquisitions of supplies or
services that, as determined by the head
of the agency, are to be used to support
a humanitarian or peacekeeping
operation (41 U.S.C. 153 and 10 U.S.C.
2302), the term means $300,000 for any
contract to be awarded and performed,
or purchase to be made, outside the
United States.

* * * * *

L
* %

PART 4—ADMINISTRATIVE MATTERS

4.1102 [Amended]

m 3. Amended section 4.1102 by
removing from paragraph (a)(3)(i) “10
U.S.C. 2302(7)” and adding “10 U.S.C.
2302(8)” in its place.

PART 13—SIMPLIFIED ACQUISITION
PROCEDURES

13.003 [Amended]

m 4. Amended section 13.003 by
removing from paragraph (b)(1)
“described in paragraph (1)” and adding
“described in paragraph (1)(i)” in its
place.

PART 18—EMERGENCY
ACQUISITIONS

m 5. Amend subpart 18.2 by
redesignating section 18.204 as section
18.205; and adding a new section 18.204
to read as follows:

18.204 Humanitarian or peacekeeping
operation.

(a) A humanitarian or peacekeeping
operation is defined in 2.101.

(b) Simplified acquisition threshold.
The threshold increases when the head

of the agency determines the supplies or
services are to be used to support a
humanitarian or peacekeeping
operation. (See 2.101.)

PART 19—SMALL BUSINESS
PROGRAMS

19.203 [Amended]

m 6. Amended section 19.203 by
removing from paragraph (b) “described
in paragraph (1)’ and adding “described
in paragraph (1)(i)” in its place.

19.502-2 [Amended]

m 7. Amended section 19.502-2 by
removing from paragraph (a) “described
in paragraph (1) of the Simplified
Acquisition Threshold”” and adding
“described in paragraph (1)(i) of the
simplified acquisition threshold” in its
place.

[FR Doc. 2015-25614 Filed 10-7-15; 8:45 am]
BILLING CODE 6820-EP-P

DEPARTMENT OF DEFENSE

GENERAL SERVICES
ADMINISTRATION

NATIONAL AERONAUTICS AND
SPACE ADMINISTRATION

48 CFR Part 36

[FAR Case 2015-018; Docket No. 2015
0018; Sequence No. 1]

RIN 9000-AN10

Federal Acquisition Regulation;
Improvement in Design-Build
Construction Process

AGENCIES: Department of Defense (DoD),
General Services Administration (GSA),
and National Aeronautics and Space
Administration (NASA).

ACTION: Proposed rule.

SUMMARY: DoD, GSA, and NASA are
proposing to amend the Federal
Acquisition Regulation (FAR) to
implement section 814 of the Carl Levin
and Howard P. ‘Buck’ McKeon National
Defense Authorization Act for Fiscal
Year 2015 that requires the head of the
contracting activity to approve any
determinations to select more than five
offerors to submit phase-two proposals
for a two-phase design-build
construction acquisition that is valued
at greater than $4 million.

DATES: Interested parties should submit
written comments to the Regulatory
Secretariat at one of the addresses
shown below on or before December 7,
2015 to be considered in the
formulation of a final rule.

ADDRESSES: Submit comments in
response to FAR Case 2015-018 by any
of the following methods:

e Regulations.gov: http://
www.regulations.gov. Submit comments
via the Federal eRulemaking portal by
searching for “FAR Case 2015-018.”
Select the link “Comment Now” that
corresponds with FAR Case 2015-018.
Follow the instructions provided at the
“Comment Now” screen. Please include
your name, company name (if any), and
“FAR Case 2015-018" on your attached
document.

e Mail: General Services
Administration, Regulatory Secretariat
(MVCB), ATTN: Ms. Flowers, 1800 F
Street NW., 2nd Floor, Washington, DC
20405.

Instructions: Please submit comments
only and cite FAR Case 2015-018, in all
correspondence related to this case.
Comments received generally will be
posted without change to http://
www.regulations.gov, including any
personal and/or business confidential
information provided. To confirm
receipt of your comment(s), please
check www.regulations.gov,
approximately two to three days after
submission to verify posting (except
allow 30 days for posting of comments
submitted by mail).

FOR FURTHER INFORMATION CONTACT: Mr.
Curtis E. Glover, Sr., Procurement
Analyst, at 202-501-1448, for
clarification of content. For information
pertaining to status or publication
schedules, contact the Regulatory
Secretariat at 202—501-4755. Please cite
FAR case 2015-018.

SUPPLEMENTARY INFORMATION:

I. Background

DoD, GSA, and NASA are proposing
to amend the FAR to implement section
814 of the Carl Levin and Howard P.
‘Buck’ McKeon National Defense
Authorization Act for Fiscal Year 2015.
Section 814 is entitled Improvement in
Defense Design-Build Construction
Process. Section 814 requires the head
of the contracting activity, delegable to
a level no lower than the senior
contracting official, to approve any
determinations to select more than five
offerors to submit phase-two proposals
for a two-phase design build
construction acquisition that is valued
at greater than $4 million.

II. Discussion and Analysis

This proposed rule does not change
the maximum number of offerors,
currently five, that may be selected to
submit phase-two proposals without a
contracting officer determination.
However, for acquisitions valued above
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$4 million, the determination must now
have a higher level of approval for the
contracting officer to select more than
five offerors. A potential offeror may be
more inclined to invest their pre-award
efforts on solicitations where they have
an increased chance of award.

II1. Executive Orders 12866 and 13563

Executive Orders (E.O.s) 12866 and
13563 direct agencies to assess all costs
and benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). E.O. 13563 emphasizes the
importance of quantifying both costs
and benefits, of reducing costs, of
harmonizing rules, and of promoting
flexibility. This is not a significant
regulatory action and, therefore, was not
subject to review under section 6(b) of
E.O. 12866, Regulatory Planning and
Review, dated September 30, 1993. This
rule is not a major rule under 5 U.S.C.
804.

IV. Regulatory Flexibility Act

This change is not expected to have
a significant economic impact on a
substantial number of small entities
within the meaning of the Regulatory
Flexibility Act, 5 U.S.C. 601, et seq.
Nevertheless, an Initial Regulatory
Flexibility Analysis (IRFA) has been
prepared, and is summarized as follows:

This rule implements section 814 of the
Carl Levin and Howard P. ‘Buck’ McKeon
National Defense Authorization Act for Fiscal
Year 2015. Section 814 is entitled
Improvement in Defense Design-Build
Construction Process. Section 814 requires
the head of the contracting activity, delegable
to a level no lower than the senior
contracting official, to approve any
determinations to select more than five
offerors to submit phase-two proposals for a
two-phase design build construction
acquisition that is valued at greater than $4
million.

The number of design-build construction
awards is not currently tracked by the
Federal government’s business systems. In
Fiscal Year 2014, the Federal government
awarded 3,666 construction awards to 2,239
unique small business vendors. It is
unknown what percentage of these contracts
involved design-build construction services.

This rule does not impose new
recordkeeping or reporting requirements. The
new approval requirement for advancing
more than five contractors to phase two of a
two-phase design-build selection procedure
only affects the internal procedures of the
Government. For acquisitions valued over
$4M, the head of the contracting activity
(HCA) is required to now make a
determination that it is in the best interest of
the Government to select more than five

offerors to proceed to phase two. Any burden
caused by this rule is expected to be minimal
and will not be any greater on small
businesses than it is on large businesses.

The rule does not duplicate, overlap, or
conflict with any other Federal rules. No
alternative approaches were considered. It is
not anticipated that the proposed rule will
have a significant economic impact on small
entities.

The Regulatory Secretariat has
submitted a copy of the IRFA to the
Chief Counsel for Advocacy of the Small
Business Administration. A copy of the
IRFA may be obtained from the
Regulatory Secretariat. DoD, GSA, and
NASA invite comments from small
business concerns and other interested
parties on the expected impact of this
rule on small entities.

DoD, GSA, and NASA will also
consider comments from small entities
concerning the existing regulations in
subparts affected by the rule in
accordance with 5 U.S.C. 610. Interested
parties must submit such comments
separately and should cite 5 U.S.C. 610
(FAR Case 2015-018), in
correspondence.

V. Paperwork Reduction Act

The rule does not contain any
information collection requirements that
require the approval of the Office of
Management and Budget under the
Paperwork Reduction Act (44 U.S.C.
chapter 35).

List of Subject in 48 CFR Part 36
Government procurement.

William Clark,

Director, Office of Government-wide

Acquisition Policy, Office of Acquisition

Policy, Office of Government-wide Policy.
Therefore, DoD, GSA, and NASA

propose amending 48 CFR part 36 as set

forth below:

PART 36—CONSTRUCTION AND
ARCHITECT-ENGINEER CONTRACTS

m 1. The authority citation for 48 CFR
part 36 continues to read as follows:

Authority: 40 U.S.C. 121(c); 10 U.S.C.
chapter 137; and 51 U.S.C. 20113.

m 2. Amend section 36.303—1 by
revising paragraph (a)(4) to read as
follows:

36.303-1 Phase One.

(a] * * %

(4) A statement of the maximum
number of offerors that will be selected
to submit phase-two proposals. The
maximum number specified in the
solicitation shall not exceed five unless
the contracting officer determines, for
that particular solicitation, that a
number greater than five is in the

Government’s interest and is consistent
with the purposes and objectives of the
two-phase design-build selection
procedures. The contracting officer shall
document this determination in the
contract file. For acquisitions greater
than $4 million, the determination shall
be approved by the head of the
contracting activity, delegable to a level
no lower than the senior contracting
official within the contracting activity.

* * * * *

[FR Doc. 2015-25613 Filed 10-7-15; 8:45 am]
BILLING CODE 6820-EP-P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17

[Docket No. FWS-HQ-ES—-2015-0143;
4500030113]

Endangered and Threatened Wildlife
and Plants; 12-Month Findings on
Petitions To List 19 Species as
Endangered or Threatened Species

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Notice of 12-month petition
findings.

SUMMARY: We, the U.S. Fish and
Wildlife Service (Service, FWS, or
USFWS), announce 12-month findings
on petitions to list 19 species as
endangered species or threatened
species under the Endangered Species
Act of 1973, as amended (Act). After
review of the best available scientific
and commercial information, we find
that listing the American eel,
Cumberland arrow darter, the Great
Basin distinct population segment (DPS)
of the Columbia spotted frog, Goose
Creek milkvetch, Nevares spring bug,
Page springsnail, Ramshaw meadows
sand-verbena, Sequatchie caddisfly,
Shawnee darter, Siskiyou mariposa lily,
Sleeping ute milkvetch, Southern Idaho
ground squirrel, Tahoe yellow cress,
and six Tennessee cave beetles (Baker
Station, Coleman, Fowler’s, Indian
Grave Point, inquirer, and Noblett’s cave
beetles) is not warranted at this time.
However, we ask the public to submit to
us any new information that becomes
available concerning the threats to any
of the 19 species listed above or their
habitat at any time.

DATES: The findings announced in this
document were made on October 8,
2015.

ADDRESSES: These findings are available
on the Internet at http://
www.regulations.gov at Docket Number
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FWS-HQ-ES-2015-0143. Supporting
information used in preparing these
findings is available for public
inspection, by appointment, during
normal business hours by contacting the

appropriate person as specified under
FOR FURTHER INFORMATION CONTACT.
Please submit any new information,
materials, comments, or questions
concerning these findings to the

appropriate person, as specified under
FOR FURTHER INFORMATION CONTACT.

FOR FURTHER INFORMATION CONTACT:

Species

Contact information

AMEIICAN B oot e e e a e

Cumberland arrow darter
Great Basin DPS of the Columbia spotted frog

Northeast Regional Office, Endangered Species Program, 413-253—
8615.

Kentucky Ecological Services Field Office, 502—-695-0468.

Nevada Fish and Wildlife Office, 775-861-6300.

Goose Creek milkvetch
Nevares spring naucorid bug ..
Page springsnail
Ramshaw meadows sand-verbena ...
Sequatchie caddisfly .........cccccereenne
Shawnee darter
Siskiyou mariposa lily .
Sleeping ute milkvetch
Southern Idaho ground squirrel

Tahoe yellow Cress ........coccverveieeniieeceee e
Tennessee cave beetles (Baker Station, Coleman, Fowler’s, Indian
Grave Point, inquirer, and Noblett's cave beetles).

Utah Ecological Services Field Office, 801-975-3330.
Carlsbad Fish and Wildlife Office, 760—431-9440.

Arizona Ecological Services Field Office, 602—242—-0210.
Sacramento Fish and Wildlife Office, 916—414—6700.
Tennessee Ecological Services Field Office, 931-528—-6481.
Kentucky Ecological Services Field Office, 502—695-0468.
Yreka Fish and Wildlife Office, 530-842-5763.

Western Colorado Ecological Services Field Office, 970-628—7184.
Idaho Fish and Wildlife Office, 208—378-5265.

Nevada Fish and Wildlife Office, 775-861-6300.
Tennessee Ecological Services Field Office, 931-528—6481.

If you use a telecommunications
device for the deaf (TDD), please call the
Federal Information Relay Service
(FIRS) at 800—-877—-8339.
SUPPLEMENTARY INFORMATION:

Background

Section 4(b)(3)(B) of the Act (16
U.S.C. 1533) requires that, for any
petition to revise the Federal Lists of
Endangered and Threatened Wildlife
and Plants that contains substantial
scientific or commercial information
indicating that listing an animal or plant
species may be warranted, we make a
finding within 12 months of the date of
receipt of the petition. In this finding,
we determine whether the petitioned
actions regarding the American eel,
Cumberland arrow darter, the Great
Basin distinct population segment (DPS)
of the Columbia spotted frog, Goose
Creek milkvetch, Nevares spring bug,
Page springsnail, Ramshaw meadows
sand-verbena, Sequatchie caddisfly,
Shawnee darter, Siskiyou mariposa lily,
Sleeping ute milkvetch, Southern Idaho
ground squirrel, Tahoe yellow cress,
and six Tennessee cave beetles (Baker
Station, Coleman, Fowler’s, Indian
Grave Point, inquirer, and Noblett’s cave
beetles) are: (1) Not warranted, (2)
warranted, or (3) warranted, but the
immediate proposal of a regulation
implementing the petitioned action is
precluded by other pending proposals to
determine whether species are
endangered or threatened species, and
expeditious progress is being made to
add or remove qualified species from
the Federal Lists of Endangered and
Threatened Wildlife and Plants
(warranted but precluded). Section
4(b)(3)(C) of the Act requires that we

treat a petition for which the requested
action is found to be warranted but
precluded as though resubmitted on the
date of such finding, that is, requiring a
subsequent finding to be made within
12 months. We must publish these 12-
month findings in the Federal Register.

Summary of Information Pertaining to
the Five Factors

Section 4 of the Act (16 U.S.C. 1533)
and the implementing regulations in
part 424 of title 50 of the Code of
Federal Regulations (50 CFR part 424)
set forth procedures for adding species
to, removing species from, or
reclassifying species on the Federal
Lists of Endangered and Threatened
Wildlife and Plants. Under section
4(a)(1) of the Act, a species may be
determined to be an endangered species
or a threatened species based on any of
the following five factors:

(A) The present or threatened
destruction, modification, or
curtailment of its habitat or range;

(B) Overutilization for commercial,
recreational, scientific, or educational
purposes;

(C) Disease or predation;

(D) The inadequacy of existing
regulatory mechanisms; or

(E) Other natural or manmade factors
affecting its continued existence.

We summarize below the information
on which we based our evaluation of the
five factors provided in section 4(a)(1) of
the Act in determining whether the
American eel, Cumberland arrow darter,
the Great Basin DPS of the Columbia
spotted frog, Goose Creek milkvetch,
Nevares spring bug, Page springsnail,
Ramshaw meadows sand-verbena,
Sequatchie caddisfly, Shawnee darter,

Siskiyou mariposa lily, Sleeping ute
milkvetch, Southern Idaho ground
squirrel, Tahoe yellow cress, and six
Tennessee cave beetles (Baker Station,
Coleman, Fowler’s, Indian Grave Point,
inquirer, and Noblett’s cave beetles) are
threatened species or endangered
species. More detailed information
about these species is presented in the
species-specific assessment forms found
on www.regulations.gov. In considering
what factors might constitute threats, we
must look beyond the mere exposure of
the species to the factor to determine
whether the species responds to the
factor in a way that causes actual
impacts to the species. If there is
exposure to a factor, but no response, or
only a positive response, that factor is
not a threat. If there is exposure and the
species responds negatively, the factor
may be a threat. In that case, we
determine if that factor rises to the level
of a threat, meaning that it may drive or
contribute to the risk of extinction of the
species such that the species warrants
listing as an endangered or threatened
species as those terms are defined by the
Act. This does not necessarily require
empirical proof of a threat. The
combination of exposure and some
corroborating evidence of how the
species is likely affected could suffice.
The mere identification of factors that
could affect a species negatively is not
sufficient to compel a finding that
listing is appropriate; we require
evidence that these factors are operative
threats that act on the species to the
point that the species meets the
definition of an endangered species or a
threatened species under the Act.

In making our 12-month findings, we
considered and evaluated the best
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available scientific and commercial
information.

American Eel (Anguilla rostrata)

Previous Federal Actions

For a complete petition history for the
American eel prior to September 2011,
see the Previous Federal Action section
of our September 29, 2011, 90-day
substantial petition finding. Publication
of the 90-day finding in the Federal
Register (September 29, 2011; 76 FR
60431) opened a period to solicit new
information that was not previously
available or was not considered at the
time of our previous 2007 status review
and not-warranted 12-month finding
(February 2, 2007; 72 FR 4967), and
initiated a new status review.

On December 23, 2011, the petitioner
(Center for Environmental Science
Accuracy and Reliability (CESAR),
formerly known as the Council for
Endangered Species Act Reliability)
filed a Notice of Intent to sue the
Service for failure to publish a finding
within 12 months of receiving the April
30, 2010, petition. On August 7, 2012,
CESAR filed a complaint with the U.S.
District Court for the District of
Columbia for the Service’s failure to
meet the petition’s statutory timeline.
On April 24, 2013, the Service entered
into a court-approved settlement
agreement with CESAR stipulating that
the Service would complete a status
review of American eel and deliver a 12-
month finding to the Federal Register
on or before September 30, 2015
(Stipulated Settlement Agreement,
Center for Envt’] Science Accuracy and
Reliability v. Salazar, et al. (D.D.C., Case
No. 1:12-cv-01311-EGS), Doc. 18, filed
April 24, 2013.).

To ensure the status review was based
on the best scientific and commercial
information available, the Service, in
November 2013 through January 2014,
requested any new or updated American
eel information since the 2007 status
review. The requests were sent to State
and Federal agencies, Native American
tribes, nongovernmental agencies, and
other interested parties. In addition to
any new or updated information, the
requests specifically sought information
related to panmixia, glass eel
recruitment, climate change,
oceanographic conditions, and eel
abundance at fishways. See the lists of
references reviewed and cited for a list
of agencies, organizations, and parties
from which we received information;
these reference lists are available at
http://www.regulations.gov and at
http://www.fws.gov/northeast/
newsroom/eels.html.

Summary of Status Review

In making our 12-month finding on
the petition, we consider and evaluate
the best available scientific and
commercial information. This
evaluation includes information from all
sources, including State, Federal, tribal,
academic, and private entities and the
public. However, because we have a
robust history with the American eel
and completed a thorough status review
for the species in 2007, we are
incorporating by reference the February
7, 2007, 12-month finding (72 FR 4967)
and using its information as a baseline
for our 2015 status review and 12-month
petition finding.

A supporting document entitled,
American Eel Biological Species Report
(Report) provides a summary of the
current (post 2007) literature and
information regarding the American
eel’s distribution, habitat requirements,
life-history, and stressors. The Report is
available as a Supplemental Document
at http://www.fws.gov/northeast/
newsroom/eels.html. We describe in the
Report or in our 12-month finding
document any substantive changes that
we identified in the data used in the
February 7, 2007, 12-month finding or
in conclusions drawn from that data,
based upon our review of the best
available scientific and commercial
information since 2007.

American eel are a facultative
catadromous fish species, meaning they
commonly use brackish estuaries or
near-shore marine habitats, in addition
to the freshwater habitats. After mature
eels spawn in the Sargasso Sea, the eggs
hatch into “leptocephali,” a larval stage
that lasts for about 1 year. Leptocephali
are transported by ocean currents from
the Sargasso Sea to the Atlantic coast of
North America, the Caribbean, Gulf of
Mexico, Central America and northern
portions of South America.
Leptocephali metamorphose into “glass
eels” while at sea and then actively
swim across the continental shelf to
coastal waters. Glass eels transform into
small pigmented juvenile eels,
commonly called “elvers,” after taking
up residence in marine, estuarine, or
freshwater rearing habitats in coastal
waters. As they grow, the larger juvenile
eels are known as “yellow eels.”
American eels begin sexual
differentiation at a length of about 20 to
25 centimeters (7.9 to 9.8 inches), well
in advance of maturation as a “silver
eel.” Upon nearing sexual maturity,
silver eels begin migration toward the
Sargasso Sea, completing sexual
maturation en route. In the United
States, the American eel is found in
fresh, estuarine, and marine waters in

36 States. The upstream extent of eel
distribution in freshwater is limited by
impassable dams and natural barriers.
American eel are ubiquitous in many
continental aquatic habitats including
marine habitats, estuaries, lakes, ponds,
small streams, and large rivers to the
headwaters. They may be locally
abundant to the extent that they
sometimes constitute a large proportion
of the total fish biomass in many
watersheds.

The 2007 Status Review and the 2015
Report reviewed a number of stressors
(natural or human induced negative
pressures affecting individuals or
subpopulations of a species) on the
American eel, including the effects of
climate change; parasites; habitat loss in
estuaries, lakes, and rivers; migratory
effects from hydroelectric projects;
recreational and commercial harvests;
and contaminants.

In terms of climate change, North
Atlantic Ocean temperatures may
continue to rise as a result of climate
change, but a great deal of uncertainty
remains regarding changes in physical
oceanographic processes and how, or to
what extent, those processes will affect
eel migration, aggregation for
reproduction, and ultimately
abundance. The species report discusses
in detail the complex subject of climate
change and its foreseeable effects on the
species. Based on our review of the best
available scientific and commercial
information, we conclude that climate
change, based on its reasonably
foreseeable effects, is not a threat to the
American eel that puts it in danger of
extinction or likely to become so in the
foreseeable future, nor is it reasonably
foreseeable that it would become such a
threat in the future.

As for parasites, despite the spread of
Anguillicoloides crassus and increasing
mean infection rates over time, there is
no direct evidence to support a
conclusion that the parasite causes
significant American eel mortality. Nor
is there direct evidence to support or
refute the hypotheses that A. crassus
impairs the silvering process, prevents
American eels from completing their
spawning migration to the Sargasso Sea,
or impairs spawning.

With regard to habitat loss, American
eel have been extirpated from some
portions of their historical range, mostly
as a result of large hydroelectric and
water storage dams built since the early
twentieth century. Although dams have
extirpated eels from some large rivers
and certain headwaters, the species
remains widely distributed over the
majority of its historical range. We
consider habitat loss from barriers to be
a historical effect, and any population-
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level effects likely have already been
realized. The extensive range of
American eel provides multiple
freshwater and estuarine areas that
support the species’ life stages and thus
buffer the species as a whole from
stressors affecting individuals or smaller
populations in any one area. Currently,
ocean habitats and the full range of
continental habitats (estuaries, lakes,
and rivers) remain available and
occupied by the American eel. Some
American eels complete their life cycle
without ever entering freshwater. Highly
fecund females continue to be present in
extensive areas of freshwater (lacustrine
and riverine), estuarine, and marine
habitats; males also continue to be
present in these habitats. Recruitment of
glass eels continues to occur in these
habitats with no evidence of continuing
reduction in glass eel recruitment. For
these reasons, we conclude that the
available freshwater, estuarine, and
marine habitats are sufficient to sustain
the American eel population.

With regard to migratory effects from
hydroelectric projects, hydroelectric
dams are obstacles that may delay the
downstream migration of silver eels that
mature in riverine habitats, and
hydroelectric turbines can cause
mortality or injury (eels that mature and
migrate from estuary or marine habitats
downstream are not affected by
hydroelectric dams). The effects of
turbine injury, including delayed
mortality and possible impaired
reproduction and increased predation
risk, are poorly understood in the
American eel. The best scientific and
commercial information available
indicates that mortality from
hydroelectric turbines can cause
significant mortality to downstream-
migrating silver eels. The installation of
effective downstream passage measures
(i.e., bypasses or night spillage) through
the Federal Energy Regulatory
Commission relicensing process has
reduced, and continues to reduce this
mortality.

In terms of recreational and
commercial harvest, we continue to
acknowledge that sometimes large
numbers of individual American eel are
recreationally or commercially
harvested for food, bait, or aquaculture,
but we conclude that harvest and trade
are not threats to the American eel. The
species is highly resilient, and remains
a widely distributed fish species with a
relatively stable population despite the
levels of historical habitat loss and
historical and current commercial and
recreational harvest. That harvest is
being managed and monitored via
existing harvest quotas, licenses, and

reporting requirements to ensure the
species’ conservation.

In addition, contaminants may affect
early life stages of the American eel, but
without specific information, we remain
cautious in extrapolation of laboratory
studies to rangewide population-level
effects (e.g., there are no studies
showing reduced recruitment of glass
eels in the wild, which would be an
indicator of decreased outmigration, or
decreased egg or leptocephali survival).
A correlation between the
contamination of the upper Saint
Lawrence River/Lake Ontario watershed
and the timing of the 1980s decline of
American eel in the upper Saint
Lawrence River/Lake Ontario watershed
is not evident.

Lastly, there are no individual
stressors that rise to the level of a threat
to the American eel. Some stressors can
have cumulative effects and result in
increased mortality. For example, the
Report discusses known cumulative and
synergistic interactions of various
contaminants and known cumulative
effects of increased predation and
mortality at or below dams that block
eel migration. While some individual
American eels may be exposed to
increased levels of mortality as a result
of these contaminant or predation
cumulative effects, we have no
indication that the species is, or will be,
significantly affected at a population
level. Therefore, we conclude that there
are no cumulative stressors that are a
threat to the American eel now, or that
will become a threat in the foreseeable
future.

The best available information
indicates that, American eel are a single
panmictic population that lacks distinct
population structure, breeds in the
Sargasso Sea, and shares a single
common gene pool. Panmixia is central
to evaluating stressors to the American
eel since, in order for any stressor to rise
to the level of a threat (natural or
human-induced pressure affecting a
species as a whole), it must act upon a
large portion of the population at some
life-history focal point, or the stressor
must be present throughout a large part
of the species’ range. And the stressor
must elicit a response that results in
significant mortality, impaired
reproduction, or juvenile recruitment
failure.

Several lines of evidence indicate that
the American eel population is not
subject to threats that would imperil its
continued existence. Despite historical
habitat losses and a population
reduction over the past century,
American eels remain widely
distributed throughout a large part of
their historical range. Glass eels are

recruited to North American rivers in
large numbers. Elvers are also present in
large numbers well inland on some east
coast river systems—for example, more
than 820,000 eels passed through a new
fishway at the Roanoke Rapids Dam,
located 137 miles inland on the
Roanoke River in 2013, the fourth year
of operation. American eels are plastic
in their behavior and adaptability,
inhabiting a wide range of freshwater,
estuarine, and marine habitats over an
exceptionally broad geographic range.
Because of the species’ panmixia, areas
that have experienced depletion or
extirpation may experience a ‘‘rescue
effect” allowing for continued or
renewed occupation of available areas.
Trends in abundance over recent
decades vary among locations and life
stages, showing decreases in some areas,
and increases or no trends in other
areas. Limited records of glass eel
recruitment do not show trends that
would signal recent declines in annual
reproductive success or the effect of
new or increased stressors. Taken as a
whole, a clear trend cannot be detected
in species-wide abundance during
recent decades, and, while
acknowledging that there have been
large declines in abundance from
historical times, the species currently
appears to be depleted but stable. While
some eel habitat has been permanently
lost and access to freshwater habitats is
impaired by dams that lack upstream
fish passage, access to freshwater habitat
has improved, and continues to
improve, in other areas through new or
improved eel ladders and removal of
barriers. Despite the loss of some
freshwater habitat, the American eel
population appears to be stable based on
young-of-the-year indices and estimates
of spawner abundance. In addition,
since 2007, newer information indicates
that some American eel complete their
life cycle in estuarine and marine
waters.

Finding

Based on our review of the best
available scientific and commercial
information pertaining to the five
factors, we find that the stressors are not
of sufficient imminence, intensity, or
magnitude to indicate that the American
eel is in danger of extinction (an
endangered species), or likely to become
an endangered species within the
foreseeable future (a threatened species),
throughout all of its range.

There are no threats currently
affecting the American eel throughout
the species’ range. There are several
stressors that cause individual
mortality, including recreational and
commercial harvest (Factor B),
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predation (Factor C), and hydroelectric
turbines (Factor E), but none that affect
a portion of the species’ range more than
another. In addition, there are no
portions of the species’ range that are
considered significant given the species’
panmictic life-history. Therefore, we
find that no portion of the American
eel’s range warrants further
consideration of possible endangered or
threatened status under the Act, and we
find that listing the American eel as a
threatened or endangered species
throughout all or a significant portion of
its range is not warranted at this time.

Cumberland Arrow Darter (Etheostoma
sagitta)

Previous Federal Actions

The Cumberland arrow darter was
first identified as a candidate for
protection under the Act through our
internal process in the Candidate Notice
of Review published in the November
21, 2012, Federal Register (77 FR
69994); the subspecies was identified at
the time as E. sagitta sagitta. Threats to
the subspecies identified at that time
were water pollution from surface coal
mining and gas exploration activities;
removal of riparian vegetation; stream
channelization; increased siltation
associated with poor mining, logging,
and agricultural practices; and
deforestation of watersheds. It was
assigned a listing priority number (LPN)
of 9. On November 22, 2013 (78 FR
70104), the LPN was changed to 8 due
to morphological and genetic analysis
resulting in the recognition of
Cumberland arrow darter as a species
(E. sagitta) as opposed to a subspecies,
which it remained until evaluation for
listing this year.

Summary of Status Review

The following summary is based on
information in our files. From 2010 to
2012, the Service and its partners
(Kentucky Department of Fish and
Wildlife Resources (KDFWR), Kentucky
State Nature Preserve Commission
(KSNPC), and Tennessee Wildlife
Resources Agency (TWRA)) completed a
range-wide status assessment for the
Cumberland arrow darter (USFWS 2012,
pp- 1-2). We first generated a list of
historical (pre-2000) records through
review of agency databases (KDFWR,
KSNPC, and TWRA), museum records
(University of Tennessee), and
published literature. From 2010 through
2012, surveys were completed at 187 of
202 historical sites and in 124 of 128
historical streams (sites corresponded to
individual sampling reaches and more
than one could be present on a given
stream). Surveys were also conducted at

other sites/streams where habitat
conditions appeared to be suitable for
the species. When first considered for
candidate status in early 2012, status
surveys were still ongoing, and the
species had been observed in 72 of 123
historical sites visited (58 percent) and
60 of 101 historical streams visited (59
percent). More comprehensive surveys
in Tennessee in late 2012 and additional
surveys in Kentucky in 2013-2014
expanded the species’ known range to
98 streams, including 119 of 187
historical sites visited (64 percent), 85 of
128 historical streams visited (66
percent), and 13 new (non-historical)
streams (USFWS 2012, pp. 1-2; USFWS
unpublished data). New distributional
records were obtained during each year
of sampling, primarily from the middle
and western portions of the species’
geographical range. Within Kentucky,
the species was observed at 87 of 143
sites (61 percent) and in 61 of 100
streams (61 percent). Within Tennessee,
the species was observed at 32 of 44
sites (73 percent) and in 24 of 30
streams (80 percent). [Note that 2 of the
historical streams surveyed occur in
both Kentucky and Tennessee and are,
therefore, included in each of the State
totals provided in the previous
sentences (i.e., 100 and 30,
respectively.] The species’ most
significant declines were documented
within the Poor Fork, Clover Fork,
Straight Creek, Clear Creek, and Clear
Fork drainages, all of which are located
within the eastern half of the species’
geographical range. This portion of the
upper Cumberland River drainage has
less public ownership than the western
half of the drainage and has been
impacted more extensively by surface
coal mining.

Over the last 3 years, new field
surveys and monitoring efforts across
the Cumberland arrow darter’s range
have improved our understanding of the
species’ distribution and stressors.
Based on these findings, we have
reexamined the species’ status and
reevaluated the magnitude and
imminence of its stressors. We
acknowledge that the species has
suffered declines in portions of its range
(e.g., it has been extirpated from 43 of
128 historical streams) and portions of
the range continue to suffer some level
of water quality degradation and habitat
disturbance. However, we have
determined that the species’ overall
status is more secure than previously
believed, and stressors acting on the
species are not of sufficient imminence,
intensity, or magnitude to indicate the
species is in danger of extinction (an
endangered species), or likely to become

endangered within the foreseeable
future (a threatened species). The
Cumberland arrow darter’s status is
bolstered by its large number of
occupied streams (98) and its frequent
occurrence in streams on public lands
and in streams with listed species (e.g.,
blackside dace). In support of this not-
warranted finding, we offer the
following specifics with regard to its
status:

e The species’ range (number of
extant streams) is larger than first
believed. When first identified as a
candidate for listing in 2012, the
Cumberland arrow darter was known
from 72 of 123 historical sites visited
(58 percent) and 60 of 101 historical
streams visited (59 percent). More
comprehensive surveys in Tennessee
and additional surveys in Kentucky
from 2012 through 2014 expanded the
species’ known range to 98 streams,
including 85 of 128 historical streams
(66 percent) and 13 new streams. The
species’ relatively broad distribution
and high number of occupied streams
increases its resiliency and redundancy.

e The species has demonstrated
greater persistence in streams with at
least 1 listed species (62 streams) or in
streams located on public lands (45
streams). When combined, these two
groups total 75 streams, or 77 percent of
the species’ known habitats.
Historically, less habitat disturbance has
occurred on public lands, and many of
the species’ best remaining habitats are
located in these areas. The Cumberland
arrow darter also benefits indirectly
from listed species’ protections
provided by Federal and State statutes
and regulations, especially in Kentucky
where State water quality regulations
(401 Kentucky Administrative
Regulations 10:031, Section 8) provide
added protections for streams
supporting listed species (‘““Outstanding
State Resource Waters”).

The species utilizes larger streams
more frequently than previously
believed, bolstering the species’
redundancy, resiliency, and
representation (capacity of a species to
adapt to changing environmental
conditions). We have recent records
(multiple individuals each) from
Capuchin Creek, Elk Fork Creek, Jellico
Creek (at Criscillis Branch), Marsh Creek
(near mouth), and Roaring Paunch
Creek, all of which are fourth-order
streams or larger and have watersheds
exceeding 65 square kilometers (25
square miles). This information suggests
the species utilizes more stream
kilometers (miles) than previously
believed because most survey efforts
have focused on smaller streams (third-
order and smaller). The species’
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presence in these habitats protects
against stochastic and catastrophic
events (e.g., drying, floods, or pollution
events) that can occur across the
species’ range.

Finding

We evaluated the stressors to the
Cumberland arrow darter and
considered factors that, individually
and in combination, presently or
potentially could pose a risk to the
species and its habitat. Based on our
analysis of these stressors and our
review of the species’ current status, we
conclude that listing this species under
the Act is not warranted, because this
species is not in danger of extinction,
and is not likely to become in danger of
extinction throughout all of its within
the foreseeable future. We evaluated the
current range of the Cumberland arrow
darter to determine if there is any
apparent geographic concentration of
potential threats for this species. We
examined potential threats, and found
that potential impacts (e.g., water
quality degradation) associated with
surface coal mining and other land uses
(e.g., residential development) are
greater in the eastern half of the species’
geographical range (e.g., water quality
degradation is more common within
this part of the range, and more
extirpations have occurred there).

To determine if this portion of the
range was significant, we evaluated its
contribution and importance to the
species’ overall viability. Even though
the species has been extirpated from
multiple streams within the eastern half
of the geographical range, we do not
consider this portion of the range to be
so important that, without the members
in that portion, the species in the
remainder of the range would be in
danger of extinction, or likely to become
so in the foreseeable future, throughout
all of its range (i.e., the loss of this
portion clearly would not be expected to
increase the vulnerability to extinction
of the entire species). The species
continues to occupy 98 streams across
its entire range. A total of 75 of these
streams (77 percent) either support a
listed species (62 streams) or occur on
publicly owned lands (45 streams)
where disturbance is minimal (e.g.,
Daniel Boone National Forest). The
eastern half of the species’ geographical
range continues to support multiple
viable populations; 17 occupied
streams, 15 of which are in public
ownership or are occupied by a listed
species. Given the hypothetical loss of
the geographical eastern portion of the
species range, the Cumberland arrow
darter would still occupy 81 streams, 60
of which are in public ownership are

occupied by a listed species. Therefore,
we do not consider the eastern half of
the species geographical range to
constitute a significant portion of the
species’ range. Because this portion of
the range is not significant, we conclude
that the species is not in danger of
extinction (an endangered species) nor
likely to become endangered within the
foreseeable future (a threatened species),
throughout all or a significant portion of
its range. Therefore, we find that listing
the Cumberland arrow darter as an
endangered or threatened species under
the Act is not warranted at this time.
Therefore, we no longer consider it to be
a candidate species for listing.

Great Basin DPS of the Columbia
Spotted Frog (Rana luteiventris)

Previous Federal Actions

On May 4, 1989, we received a
petition dated May 1, 1989, from Peter
Hoving, Chairman, Issues Committee,
requesting that the spotted frog be listed
as a threatened species under the Act.
In 1993, we announced a finding on the
petition where we found five
populations of the spotted frog
warranted listing (58 FR 27260; May 7,
1993). On September 19, 1997, we
announced our acceptance of species-
specific genetic and geographic
differences in spotted frogs and we
added the Great Basin distinct
population segment of the Columbia
spotted frog to the candidate list with a
listing priority number (LPN) of 3 (62
FR 49402). In the December 6,
2007,Candidate Notice of Review
(CNOR) (72 FR 69039), we announced a
change in LPN from 3 to 9 for this
entity. In subsequent annual CNOR
publications, we maintained our
determination of LPN of 9 for this
species.

Summary of Status Review

The Columbia spotted frog (Great
Basin DPS) occurs in Nevada,
southwestern Idaho, and southeastern
Oregon. The Columbia spotted frog is a
slim-waisted, long-legged, smooth-
skinned frog measuring between 2 to 4
inches. Dorsal colors and pattern
include light brown, dark brown, or
gray, with small spots. Ventral
coloration can differ among geographic
population units and may range from
yellow to salmon with mottled throat
regions.

Columbia spotted frogs in the Great
Basin have been affected primarily by
the remaining effects of past habitat
destruction and modification, which
caused increased habitat fragmentation
and isolation. Livestock grazing, mining
activities, beaver management, water

development, predation, disease, and
the effects of climate change have also
been identified as potential threats to
the species. Heavy use by livestock has
been shown to be detrimental to
Columbia spotted frog habitat in
localized areas. Livestock grazing and
development of springs for livestock
and agricultural purposes occur or have
occurred throughout the Great Basin
and resulted in an unquantifiable loss of
riparian and wetland habitats used by
the species. However, springs developed
into ponds for the purposes of watering
livestock have resulted in the creation
and maintenance of persistent, high
quality breeding and rearing habitat for
the species in portions of the species
range.. Mining has been shown to have
localized impacts to populations but has
a relatively low influence on a
rangewide basis. Historical trapping
nearly extirpated beaver from the Great
Basin; however, beaver populations
have rebounded and occupy the
majority of its historical range but at
lower densities. Harvest of beaver
continues throughout the Great Basin
but does not seem to be negatively
impacting the beaver population as a
whole within the Great Basin. However,
there is little information on the impacts
of harvest at the local watershed level to
analyze impacts at this finer scale. The
ability of beavers to restore degraded
stream systems and the resulting habitat
modification from their dams which
keeps water on the landscape longer is
becoming recognized as an important
restoration technique (Gibson and
Olden 2014, pp. 399—401; Pollack et al.
2014, pp. 284—286).

Nonnative fish and amphibian
predators occur within the range of
Columbia spotted frogs. The level of
impact from predation is variable across
the species’ range, and depends on the
quality of habitat (availability of cover
and shelter). These nonnative predators
can also introduce and help spread
diseases and pathogens. However,
current population-level effects of both
predation and disease (pathogens and
parasites) have not been documented
within the Great Basin; therefore, we
conclude that predation and disease are
not negatively affecting Columbia
spotted frogs in the Great Basin at this
time nor do we expect them to in the
near future.

Climate change has affected, and is
expected to continue to affect, Great
Basin ecosystems; however, the impacts
to permanent water sources and to
Columbia spotted frog populations are
not well documented. The available
data does not indicate whether any
effects from climate change will have
population-level effects within a
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reasonably foreseeable period of time.
Based on this variability and
uncertainty of the exact effects of
climate change on the Columbia spotted
frog Great Basin DPS within its range,
we cannot reasonably determine that the
effects of climate change are likely to
have a population-level impact on the
species now or in the foreseeable future.
Many of the stressors discussed above
do not act alone. Multiple stressors can
alter the effects of other stressors or act
synergistically to affect individuals and
populations. For example, Kiesecker
and Blaustein (1995, pp. 11050-11051)
describe how UV-B acts with a
pathogen to increase embryonic
mortality above levels shown with
either factor alone. Interactions between
current land uses and changing climate
or other environmental conditions may
cause shifts in populations,
communities, and ecosystems or may
increase an individual’s susceptibility to
infection, disease, or predation (Hansen
et al. 2001, p. 767; IPCC 2002, p. 22).
However, the best available scientific
information does not indicate that
multiple stressors acting in combination
or synergistically currently rising to the
level of being identified as a stressor to
the Great Basin DPS of Columbia
spotted frogs and we therefore conclude
that they do not cumulatively pose a
threat to the species at this time nor do
we expect them to do so in the future.
Conservation efforts are occurring in
many areas across the range of the
Columbia spotted frog. A 10-year
Conservation Agreement and Strategy
has been implemented in Nevada since
2003. Due to the success of the
Conservation Agreement and Strategy in
managing and conserving Columbia
spotted frogs in Nevada, a revised 10-
year agreement (2015—-2024) was signed
in February 2015. In 2006, a Candidate
Conservation Agreement with
Assurances was developed for a
population in Idaho. An increase in
monitoring has improved our
knowledge of the distribution of the
species, as well as improved knowledge
of demography in several populations.
Improved grazing management in some
locations has contributed to improved
stream and riparian habitat in some
areas. Creating ponded habitat has also
improved numerous occupied sites
throughout the Great Basin, as well as
in other parts of the species’ range. All
three States include Columbia spotted
frog on their list of protected species.

Finding
Based on our review of the best
available scientific and commercial

information pertaining to the five
factors, we find that the stressors acting

on the species and its habitat, either
singly or in combination, are not of
sufficient imminence, intensity, or
magnitude to indicate that the Great
Basin DPS of the Columbia spotted frog
is in danger of extinction (an
endangered species), or likely to become
endangered within the foreseeable
future (a threatened species), throughout
all of its range. This finding is based on
additional populations that have been
found since the species was first
identified as a candidate, the relatively
stable population and distribution of the
species, and conservation management
that is occurring throughout the species’
range for impacts to both the habitat and
the species. Because the distribution of
the species is relatively stable across its
range and stressors are similar
throughout the species’ range, we found
no concentration of stressors that
suggests that the Great Basin DPS of the
Columbia spotted frog may be in danger
of extinction in any portion of its range.
Therefore, we find that listing the Great
Basin DPS of the Columbia spotted frog
as a threatened or an endangered
species or maintaining the species as a
candidate is not warranted throughout
all or a significant portion of its range

at this time, and consequently we are
removing it from candidate status.

Goose Creek Milkvetch (Astragalus
anserinus)

Previous Federal Actions

On February 3, 2004, we received a
petition dated January 30, 2004, from
Red Willow Research, Inc., and 25 other
concerned parties, including the Prairie
Falcon Audubon Society Chapter Board,
Western Watersheds Project, Utah
Environmental Congress, Sawtooth
Group of the Sierra Club, and 21 private
citizens. The petitioners requested that
we list Goose Creek milkvetch as a
threatened or an endangered species,
emergency list the species, and
designate critical habitat concurrently
with the listing (Red Willow Research
Inc, in litt. 2004). The petition contained
information on the natural history of
Goose Creek milkvetch, its population
status, and potential threats to the
species. Potential threats discussed in
the petition include the destruction and
modification of habitat, disease and
predation, inadequacy of existing
regulatory mechanisms, and other
natural and manmade factors such as
exotic and noxious weed invasions and
road construction and maintenance. The
petition clearly identified itself as a
petition, and included the requisite
identification information as required in
50 CFR 424.14(a).

In a February 19, 2004, letter to the
petitioners, we responded that our
initial review of the petition for Goose
Creek milkvetch determined that an
emergency listing was not warranted,
and that due to court orders and
judicially approved settlement
agreements for other listing actions, we
would not be able to further address the
petition to list the species at that time.
On August 16, 2007, we published a
notice of 90-day finding that the petition
presented substantial scientific or
commercial information indicating that
listing Goose Creek milkvetch may be
warranted, and we were initiating a
status review of the species (72 FR
46023). A 60-day public comment
period followed.

Our subsequent 12-month finding
identified Goose Creek milkvetch as a
species for which listing as an
endangered species or threatened
species was warranted but was
precluded due to higher priority listing
decisions, and we assigned Goose Creek
milkvetch a listing priority number of 5
(74 FR 46521; September 10, 2009).
Following the finding, we completed
annual Candidate Notices of Review in
2010 (75 FR 69222; November 10, 2010),
2011 (76 FR 66370; October 6, 2011),
2012 (77 FR 69994; November 21, 2012),
2013 (78 FR 70104; November 22, 2013),
and 2014 (79 FR 72449; December 5,
2014), all of which maintained the
species as a candidate. We assigned the
listing priority number of 2 to the
species in 2012, and maintained that
listing priority through 2014. The
change in the listing priority number
was based upon information indicating
that livestock use and invasive species
(cheatgrass) had increased following the
2007 wildfires and that impacts to the
species from these stressors were
imminent.

As aresult of the Service’s 2011
multidistrict litigation settlement with
petitioners, a proposed listing rule or a
not-warranted 12-month finding is
required by September 30, 2016 (In re:
Endangered Species Act Section 4
Deadline Litigation, No. 10-377 (EGS),
MDL Docket No. 2165 (D.D.C. May 10,
2011)). This 12-month finding satisfies
the requirements of that settlement
agreement for the Goose Creek
milkvetch.

Summary of Status Review

Goose Creek milkvetch is a narrow
endemic plant in the Goose Creek
drainage in Idaho, Nevada, and Utah.
The current range of Goose Creek
milkvetch is essentially the same as the
historical range; however, we continue
to identify a greater distribution of the
species across its range. Overall, Goose
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Creek milkvetch occurs in a scattered
distribution within five populations.
Plants are typically found on sparsely
vegetated outcrops of highly weathered
volcanic-ash (tuffaceous) soils. The total
population size in 2014 is estimated to
be approximately 31,648 plants
occupying approximately 2,117 acres
(857 hectares).

In our 2009 12-month finding (74 FR
46521; September 10, 2009), we
identified the threats to Goose Creek
milkvetch to be wildfire, wildfire
management (firefighting and post-
wildfire emergency stabilization and
restoration activities), invasive
nonnative plant species (cheatgrass,
leafy spurge, crested wheatgrass),
livestock use, development, recreation,
mining, the inadequacy of regulatory
mechanisms, and small population size.
In our current candidate assessment, we
evaluated available information, and
concluded that the species is resilient to
these stressors and that current impacts
to the species are not as strong as
previously believed.

In 2015 we identified leafy spurge as
a future threat to Goose Creek
milkvetch, based upon its anticipated
future spread and expansion within the
species’ range containing 64 percent of
the total population. Leafy spurge has
the ability to increase in density rapidly
and displace Goose Creek milkvetch,
which may lead to local extirpation of
the species in infested areas that are not
detected and controlled at early stages
of leafy spurge invasion. As a result, our
initial finding was that Goose Creek
milkvetch warranted listing as a result
of the future threat of leafy spurge.
However, the Bureau of Land
Management (BLM) and the U.S. Fish
and Wildlife Service finalized a
conservation agreement for the long-
term conservation of Goose Creek
milkvetch in early 2015 that identifies
conservation measures to address the
spread and control of leafy spurge in
Goose Creek milkvetch habitat. Through
our Policy for Evaluation of
Conservation Efforts When Making
Listing Decisions (PECE) (68 FR 15100;
March 28, 2003) analysis, we evaluated
the actions in the conservation
agreement and concluded that there is
sufficient certainty that the actions will
be implemented and effective such that
leafy spurge will not become a future
threat to Goose Creek milkvetch.

As a result of new information and
analysis, the originally identified threats
in our previous 12-month finding are no
longer considered current or foreseeable
threats for the following reasons: (1) The
population is stable, the species is
persisting at all monitored sites despite
disturbance events, and it is occupying

its historical range; (2) the species
occurs over 216 square miles (559
square kilometers), and currently has
adequate representation, resiliency, and
redundancy throughout its range; (3) the
species appears resilient to the
identified stressors based on our
evaluation in the 2015 candidate
assessment; (4) new monitoring
information after recent wildfires
indicates that Goose Creek milkvetch
was not significantly affected by
wildfire and wildfire management (post-
wildfire emergency stabilization and
restoration activities) as previous
information indicated; and (5) expanded
commitments in the 2015 BLM/FWS
conservation agreement to survey for
and annually treat leafy spurge within
Goose Creek milkvetch habitat on BLM
lands will be effective in controlling the
future spread of this noxious weed, and
will protect approximately 86 percent of
the total known population and 93
percent of the total known habitat of
Goose Creek milkvetch.

Finding

Based on our review of the best
available scientific and commercial
information pertaining to the five
factors, we find that the current
stressors acting on the species and its
habitat are not of sufficient imminence,
intensity, or magnitude to indicate that
the Goose Creek milkvetch is warranted
for listing at this time. However, we did
find the potential future threat from
leafy spurge is of such a magnitude that
listing Goose Creek milkvetch may be
warranted. We evaluated the actions
outlined in the 2015 conservation
agreement with the BLM under PECE,
and we found sufficient certainty of
implementation and effectiveness of the
actions such that the potential future
threat of the habitat impacts due to the
spread of leafy spurge will largely be
ameliorated. Therefore, based on the
best available information, we find that
listing Goose Creek milkvetch is not
warranted throughout its range. Because
the distribution of the species is
relatively stable across its range and
stressors are similar throughout the
species’ range, we found no
concentration of stressors that suggests
that the Goose Creek milkvetch may be
in danger of extinction in any portion of
its range. Therefore, we find that listing
the Goose Creek milkvetch as a
threatened or an endangered species is
not warranted throughout all or a
significant portion of its range at this
time, and consequently we are removing
it from candidate status.

Nevares Spring Naucorid Bug
(Ambrysus Funebis)

Previous Federal Actions

On November 15, 1994, we added the
Nevares Spring naucorid bug (Amargosa
naucorid bug) to the candidate list as a
category 2 species on the Candidate
Notice of Review (CNOR) (59 FR 59012).
Category 2 species were those species
for which listing as endangered or
threatened species was possibly
appropriate, but for which biological
information sufficient to support a
proposed rule was lacking. However,
the February 28, 1996, CNOR (61 FR
7596) discontinued recognition of
category 1 and 2 species, so the Nevares
Spring naucorid bug was no longer
considered a candidate species after that
date. On May 4, 2004 (69 FR 24880), we
added the species to the candidate list
with a listing priority number (LPN) of
5. In our November 21, 2012, CNOR (77
FR 69998), we changed the LPN from 5
to 2. In subsequent annual CNOR
publications, we maintained our
determination of LPN of 2 for this
species.

Summary of Status Review

The Nevares Spring naucorid bug is
an aquatic invertebrate found only
within the Furnace Creek Springs
(Nevares, Texas, and Travertine Springs)
of Death Valley National Park,
California, managed by the National
Park Service (NPS). Based on both
historical and recent surveys, this
narrow endemic species is considered
locally abundant where found, but
otherwise uncommon in aquatic
habitats within the Travertine and
Nevares Spring complexes and in areas
of the Furnace Creek Wash. The Furnace
Creek Springs have been used as a water
source (potable and non-potable water)
since the 1800s, and the primary threat
to the Nevares Spring naucorid bug at
the time it was placed on the candidate
list (2004) was loss of habitat due to
diversion of water.

Since then, the NPS has rebuilt the
Furnace Creek water collection system
and has implemented restoration
actions within the range of the species.
The combined post-pumping flow for
affected springs is approximately 80
percent of the estimated pre-pumping
flow. While this activity represents a
negative factor within one of four of the
Travertine Springs springbrooks, we
have determined that this stressor is not
of significant magnitude to affect the
conservation status of the species. Flows
from Nevares Springs (occupied by the
bug) and Texas Spring (unknown
occupation) have not been affected by
the groundwater pumping and are not
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part of the Furnace Creek water
collection system. The NPS has also
eliminated water diversions and
implemented aquatic habitat restoration
at Travertine Spring 2, including
restoration of its previously dry
downstream springbrook. The results
have augmented local groundwater,
which has reemerged in aquatic habitat
in portions of the spring area and
downstream areas, including Furnace
Creek Wash (occupied by the bug).
Similar beneficial restoration actions are
planned for other areas. While we
believe that these future habitat
restoration efforts could enhance the
conservation status of the species by
providing suitable habitat, these future
actions are not factored into our
determination.

We also evaluated potential threats
related to nonnative or invasive plants,
predation, fire, and the effects of climate
change. The impact to the species’
habitat from nonnative or invasive
plants is minor in scope and is currently
being managed by the NPS. Predation is
not currently a threat to the species and
is not expected to be a threat in the near
future. Fire has been a rare event within
the Furnace Creek Springs area, and it
is not expected to be a threat in the near
future due to specific management
actions being implemented by the NPS
as required by the Death Valley National
Park General Management Plan. Based
on computer model projections (Fisk
2011, pp. 141-144), potential impacts to
the species from the effects of climate
change (i.e., changes to groundwater
head and spring discharge for the
Furnace Creek Springs) also are unlikely
to be significant well into the 21st
Century.

Finding

Based on our review of the best
available scientific and commercial
information pertaining to the five
factors, we find that the stressors acting
on the species and its habitat are not of
sufficient imminence, intensity, or
magnitude to indicate that the Nevares
Spring naucorid bug is in danger of
extinction (an endangered species), or
likely to become endangered within the
foreseeable future (a threatened species),
throughout all of its range. This finding
is based on the relatively stable
population and distribution of the
species, and the habitat restoration
efforts and conservation management
that have occurred throughout the
species’ range to minimize impacts to
both the habitat and the species since
the species was first identified as a
candidate. Because the distribution of
the species is narrow and stressors are
similar throughout the entire species’

range, we found no concentration of
stressors that suggests that the Nevares
Spring naucorid bug may be in danger
of extinction in any portion of its range,
or likely to become so in the foreseeable
future. Therefore, we find that listing
the Nevares Spring naucorid bug as a
threatened species or an endangered
species or maintaining the species as a
candidate throughout all or a significant
portion of its range is not warranted at
this time, and consequently we are
removing it from candidate status.

Page Springsnail (Pyrgulopsis
morrisoni)

Previous Federal Actions

The Service first identified the Page
springsnail as a category 2 candidate
species on January 6, 1989 (54 FR 554).
Category 2 candidates were defined as
species for which we had information
that proposed listing was possibly
appropriate, but conclusive data on
biological vulnerability and threats were
not available to support a proposed rule
at the time. In the February 28, 1996,
Candidate Notice of Review (CNOR) (61
FR 7596), we discontinued the
designation of Category 2 species as
candidates. Page springsnail became a
candidate species (formerly known as
Category 1 candidate) on February 28,
1996, with a listing priority number of
2 (61 FR 7596). The Page springsnail
remained on the candidate list thereafter
with no change in listing priority
number. On April 12, 2002, we received
a petition dated April 11, 2002, from the
Center for Biological Diversity,
requesting emergency listing and
designation of critical habitat for the
Page springsnail. We acknowledged
receipt of the petition in a letter dated
August 8, 2002. In that letter we stated
the Service’s policy to treat petitions on
candidate species as second petitions,
and that we consider all candidates as
having been subject to both a positive
90-day finding and a warranted-but-
precluded 12-month finding under
section 4(b)(3)(B)(iii) of the Act. As such
we did not make a separate 90-day or
12-month finding in response to the
petition.

In 2011, the Service entered into two
settlement agreements regarding species
on the candidate list at that time
(Endangered Species Act Section 4
Deadline Litigation, No. 10-377 (EGS),
MDL Docket No. 2165 (D.D.C. May 10,
2011)). This finding fulfills our
obligations regarding the Page
springsnail under those settlement
agreements.

Summary of Status Review

The Page springsnail is a small
aquatic snail endemic to 10 populations
in a complex of springs along Oak Creek
and Spring Creek in Yavapai County,
central Arizona. Like other members of
the family Hydrobiidae, Page
springsnails are strictly aquatic and
often occur in abundance within
suitable spring habitats. The Page
springsnail occurs in springs, seeps,
marshes, cienegas, spring brooks, spring
pools, outflows, and diverse lotic
(flowing) waters, supported by water
discharged from a regional aquifer. Eight
of the 10 known populations occur on
land managed by Arizona Game and
Fish Department (AGFD) as a fish
hatchery.

The Page springsnail became a
candidate species primarily due to
habitat modifications at the springhead
and spring run that resulted in changes
to the habitat factors listed above,
resulting in the extirpation of two
populations. Subsequently, AGFD
implemented a Candidate Conservation
Agreement with Assurances that
includes conservation measures that
have resulted in the majority of Page
springsnail populations being secure
from spring modification, aquatic
vegetation removal, and water
contamination in the future. These
management actions include
coordinating with the Service and
considering the needs of the Page
springsnail when conducting aquatic
vegetation control, management of
nonnative fishes, chemical use, and
addition of material into springs. AGFD
has also restored much of the spring
habitat on their lands; restoration
activities include modifying springs,
adding substrate preferred by
springsnails, and eradicating nonnative
species.

The Page springsnail needs multiple
resilient populations distributed across
its range to maintain viability into the
future and to avoid extinction. In
general, the more Page springsnail
populations that occur across its range,
the higher the viability of the species
and the lower the risk of extinction. A
number of factors influence whether
Page springsnail populations will
maximize habitat occupancy, which
increases the resiliency of a population
to stochastic events. These factors
include (1) adequate spring discharge
(water quantity), (2) sufficient water
quality, (3) free-flowing spring
ecosystems, and (4) appropriate
substrate and aquatic vegetation within
the springs.

In the future, the primary source of
potential habitat loss is groundwater
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depletion, which may result in reduced
or eliminated spring flow. We are
relatively certain that climate change
and increased water consumption from
increased human population levels in
the Verde Valley will result in lowered
groundwater levels. Though we are not
certain of the specific relationship
between base flow and spring discharge,
it is likely that declines in groundwater
levels in the Verde Valley subbasin and
base flow in the Verde River will
translate to some decline in spring flow.
We therefore anticipate that the effect of
groundwater declines on future levels of
spring discharge is the primary factor
influencing the future condition of the
Page springsnail.

Finding

Our review found that there are
currently 10 existing Page springsnail
populations, occurring in approximately
the same geographic range that the
species was known to occupy
historically. To assess the current status
of these populations, we grouped each
of them into three categories of
resiliency, which were based on spring
flow rate, water quality, free-flowing
spring runs, and vegetation and
substrate quality. We categorized six
populations as currently having high
resiliency, three as currently having
moderate resiliency, and one as
currently having low resiliency. The
best available data suggests that
populations in high or moderate
condition will be resilient populations
at low risk of extirpation. In total, nine
of the populations rank as high or
moderate for the combined evaluation of
the elements needed to maintain the
species (water flow rate, water quality,
free flowing, and aquatic vegetation and
substrate). This current number of
populations in high or moderate
condition existing across the species’
range provides resiliency (90 percent of
populations considered sufficiently
large to withstand stochastic events),
redundancy (the populations exist
across the historical range, although that
range is inherently small, to withstand
catastrophic events), and representation
(multiple populations continuing to
occur across the range of the species to
maintain ecological and genetic
diversity). Because this estimate of the
condition and distribution of
populations provides sufficient
resiliency, representation, and
redundancy for the species, we
conclude that the current risk of
extinction of the Page springsnail is
sufficiently low that it does not meet the
definition of an endangered species
under the Act.

Looking into the foreseeable future,
and considering that spring flows could
decline somewhat by 2065, we
forecasted that two populations would
continue to have high resiliency, four
would have moderate resiliency, and
four would have low resiliency (Service
2015, p. 33). The best available data
suggests that populations in high or
moderate condition will be resilient
populations at low risk of extirpation.
This forecasted number of populations
in good condition existing across the
species’ range would provide resiliency
(60 percent of populations considered
sufficiently large to withstand stochastic
events), redundancy (the populations
would exist across the historical range,
although that range is inherently small,
to withstand catastrophic events), and
representation (multiple populations
would continue to occur across the
range of the species to maintain
ecological and genetic diversity).
Therefore, because this forecast of the
number and distribution of populations
under the spring flow scenario that we
expect to occur provides sufficient
resiliency, redundancy, and
representation for the species, we
conclude the species is likely to remain
at a sufficiently low risk of extinction
that it will not become in danger of
extinction in the foreseeable future.
Therefore, we find that the Page
springsnail does not meet the definition
of a threatened species under the Act.

Having found that the Page
springsnail is not an endangered species
or a threatened species throughout all of
its range, we next consider whether
there are any significant portions of its
range in which the Page springsnail is
in danger of extinction or likely to
become so. We found no portions of its
range where potential threats are
significantly concentrated or
substantially greater than in other
portions of its range. Therefore, we find
that factors affecting the species are
essentially uniform throughout its
range, indicating that no portion of the
range of the Page springsnail warrants
further consideration of possible
endangered species or threatened
species status under the Act.

In conclusion, because the number
and distribution of Page springsnail
populations provides sufficient
resiliency, redundancy, and
representation for the species now and
in the foreseeable future, we find that
the Page springsnail no longer warrants
listing throughout all or a significant
portion of its range, and consequently
we are removing it from candidate
status.

Ramshaw Meadows Sand-Verbena
(Abronia alpina)

Previous Federal Actions

The Act directed the Secretary of the
Smithsonian Institution to prepare a
report on endangered and threatened
plant species, which was published as
House Document No. 94-51. We
published a notice in the Federal
Register on July 1, 1975 (40 FR 27823),
in which we announced that we would
review more than 3,000 native plant
species named in the Smithsonian’s
report and other species added by the
1975 notice for possible addition to the
List of Endangered and Threatened
Plants. Ramshaw Meadows sand-
verbena was one of those species. In the
February 21, 1990, Candidate Notice of
Review (CNOR) (55 FR 6186), we
identified the species as a category 1
candidate species. In the February 28,
1996, CNOR, we retained the species as
a candidate and assigned it a listing
priority number (LPN) of 8 (61 FR 7602).
In the September 19, 1997, CNOR (62
FR 49404), we changed the LPN to 11.
On May 11, 2004, we received a petition
dated May 4, 2004, from the Center for
Biological Diversity et al. requesting the
listing of the Ramshaw Meadows sand-
verbena as a threatened species with
critical habitat. In subsequent annual
CNOR publications, we maintained our
determination of LPN of 11 for this
species.

Summary of Status Review

Abronia alpina is a small perennial
herb 1 to 6 inches across forming
compact mats with lavender pink,
trumpet-shaped, and generally fragrant
flowers. The species is known from one
main population center at Ramshaw
Meadow and a smaller population at the
adjacent Templeton Meadow on the
Kern River Plateau (8,700-feet elevation)
in the Sierra Nevada Mountains,
California. The entire range of the
species is approximately 15 acres (6.1
hectares) and is administered by the
U.S. Forest Service (USFS) (Inyo
National Forest, Tulare County,
California). The species’ population
fluctuates from year to year without any
clear trends with estimates ranging from
approximately 150,000 to 50,000 plants
(based on USFS survey results 1985—
2012). Abronia alpina is currently
categorized by the USFS as a “Sensitive
Species” under the 1988 Land and
Resource Management Plan (LRMP), but
is proposed to be categorized as an ““At-
Risk Species” under the revised LRMP
currently being developed.

Threats to Abronia alpina and its
habitat identified at the time it was
determined to be a candidate species
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included cattle trailing, trampling by
campers and packstock, deteriorated
watershed conditions, and potential
bank cutting of habitat. In response, the
USFS has implemented a number of
conservation measures that have been
effective in reducing these adverse
effects, including developing a livestock
trailing strategy; exclosure fencing;
establishing a monitoring program;
discontinuing livestock grazing for a 10-
year period (2001-2011); rerouting
hiking and packstock trails; and
conducting land exchanges of private
land so that all A. alpina habitat is on
Federal land.

The stressors currently acting upon
Abronia alpina and its habitat include
lodgepole pine encroachment; potential
bank cutting of habitat; the effects of
climate change; recreation (camping,
packstock); and cattle trailing within
meadow habitats. Past conservation
actions by the U.S. Forest Service have
reduced or eliminated the effects of
most of these stressors on A. alpina and
its habitat. In addition, the Inyo
National Forest and U.S. Fish and
Wildlife Service have developed and
signed a conservation agreement to
evaluate current stressors for A. alpina
and update conservation actions that
will be implemented by the Inyo
National Forest to continue to protect
and manage A. alpina and its habitat
(Conservation Agreement and Species
Management Guide for Abronia alpina
(Ramshaw abronia) Tulare County,
California, Dated: April 2015). The
conservation agreement addresses
ongoing management needs of A. alpina
and its habitat, including management
or monitoring of past and present
stressors that have been identified. The
past and current conservation actions
and protection provided by the Inyo
National Forest have been demonstrated
to reduce and ameliorate the effect of
stressors acting upon the species, and
we anticipate those completed actions
to have lasting, positive effects into the
near future. While we are not basing our
finding on the February 2015
conservation agreement, we anticipate
that conservation measures and
protections outlined in the Conservation
Agreement will continue to build on the
success that past actions have had and
will continue to benefit Abronia alpina
into the future.

Finding

Based on our review of the best
available scientific and commercial
information pertaining to the five
factors, we find that the stressors acting
on the species and its habitat are not of

sufficient imminence, intensity, or
magnitude to indicate that Abronia

alpina is in danger of extinction (an
endangered species), or likely to become
endangered within the foreseeable
future (a threatened species), throughout
all of its range. This finding is based on
the past conservation actions and
protections provided by the Inyo
National Forest that have shown success
in reduction and amelioration of the
effect of stressors acting upon the
species and its habitat. We found no
concentration of stressors that suggests
that the Abronia alpina may be in
danger of extinction in any portion of its
range. Therefore, we find that listing A.
alpina as a threatened or an endangered
species throughout all or a significant
portion of its range or maintaining the
species as a candidate is not warranted
at this time, and we are removing it
from candidate status.

Sequatchie Caddisfly (Glyphopsyche
sequatchie)

Previous Federal Actions

The Sequatchie caddisfly was first
identified as a candidate for protection
under the Act through our internal
process in the October 25, 1999,
Candidate Notice of Review published
in the Federal Register (64 FR 57534),
and the Service was subsequently
petitioned on May 11, 2004, to list the
species although no new information
was provided with the petition. Threats
to the species identified at that time
were siltation; agricultural, chemical,
and municipal runoff; vandalism;
pollution from trash; and small
population size. The Sequatchie
caddisfly was assigned a listing priority
number (LPN) of 5 (64 FR 57534), and
that LPN was maintained until
evaluation for listing this year.

Summary of Status Review

The Sequatchie caddisfly
(Glyphopsyche sequatchie) was
discovered in 1994 and first described
by Etnier and Hix (1999, entire). This
species is a member of the insect order
Trichoptera, family Limnephilidae,
subfamily Limnephilinae, and tribe
Chilostigmini (Wiggins 1996, pp. 270,
310).

Despite extensive efforts to find
additional sites (Moulton and Floyd,
2013, entire), the Sequatchie caddisfly
has been observed at only three spring
runs in the Sequatchie Valley, all in
Marion County, Tennessee: Owen
Spring Branch (the type locality); Martin
Spring run in the Battle Creek system,
and Clear Spring Branch (Etnier and Hix
1999, pp. 629-630; Walton 2011, pers.
comm.). In July 2014, biologists with the
Service, the Tennessee Department of
Environment and Conservation (TDEC),

the University of Tennessee, and the
Tennessee Wildlife Resources Agency
completed quantitative surveys within a
20-meter (66-foot) reach at both the
Owen Spring Branch and Martin Spring
sites. During the Owen Spring Branch
survey, a total of 269 Sequatchie
caddisflies were observed within 29
0.25-square-meter (2.7-square-foot)
quadrats (USFWS, unpublished data).

Using these data, we estimated the
population size at 5,192-6,273
individuals (95% confidence interval)
within the 20-meter (66-foot) sampling
reach. Considering the amount of
occupied habitat within Owen Spring
Branch (approximately 280 meters (919
feet)), we extrapolated that the
population size at Owen Spring exceeds
50,000 caddisflies. During the Martin
Spring surveys, a total of 260 Sequatchie
caddisflies were observed within 30
0.25-square-meter (2.7-square-foot)
quadrats (USFWS, unpublished data).
Using these data, we estimated the
population size at 6,546—10,593
individuals (95% confidence interval)
within the 20-meter (66-foot) sampling
reach. Considering the amount of
occupied habitat within Martin Spring
(approximately 660 meters (2,165 feet)),
we extrapolated that the population size
at Martin Spring exceeds 100,000
caddisflies. Both the Owen Spring
Branch and Martin Spring estimates are
much larger than previous estimates,
which were 1,500 to 3,000 individuals
at Owen Spring Branch and
characterized as ‘“‘very rare,” with only
6 individuals found at Martin Spring
(Moulton and Floyd (2013, pp. 8-9)). In
2010, a single larva was collected at
Clear Spring Branch during routine
water quality monitoring by TDEGC
(Walton 2011, pers. comm.). In
subsequent surveys, no individuals
were observed at the Clear Spring
Branch site (Moulton and Floyd 2013, p.
8; USFWS, unpublished data). It is
unclear whether the larva collected in
2010 was the result of a dispersal event
or of a population that occurred at very
low levels, and the site is now
considered unoccupied by the species.
Sedimentation, beaver activity, mowing/
clearing, trampling/public access, and
possibly watershed disturbance are all
stressors to habitat (Factor A). All of
these stressors occur at both the Owen
Spring Branch and Martin Spring sites,
except for beaver activity, which is only
found at Owen Spring Branch. However,
these stressors are largely abated by
management practices that have been in
place for over 3 years, such as beaver
and erosion control measures currently
being undertaken by TDEC and other
partners. Nevertheless, our not-
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warranted finding is not based on the
implementation of these voluntary
efforts.

Finding

The Sequatchie caddisfly is found at
only two sites in Marion County,
Tennessee. However, population sizes
are now estimated to be substantially
larger than previously thought, and the
best available information does not
indicate any evidence of declines or
inbreeding depression in either of the
known populations at this time. Based
on our review of the best available
scientific and commercial information
pertaining to the five factors, we find
that there are no stressors of sufficient
imminence, intensity, or magnitude to
indicate that the Sequatchie caddisfly is
in danger of extinction (an endangered
species), or likely to become so within
the foreseeable future (a threatened
species), throughout all of its range.

We consider the range of the
Sequatchie caddisfly to include Martin
Spring and Owen Spring in the
Sequatchie Valley of Tennessee. We
evaluated the current range of
Sequatchie caddisfly to determine if
there is any apparent geographic
concentration of potential threats for
this species. We examined potential
threats from range curtailment,
sedimentation, beaver activity, mowing/
clearing, trampling/public access,
watershed disturbance, collection,
disease, predation by introduced
rainbow trout, the inadequacy of
existing regulatory mechanisms, and
small population size effects and found
no concentration that suggests that the
Sequatchie caddisfly may be in danger
of extinction in a portion of its range.
While there is a higher level of
trampling and public access at Owen
Spring Branch, the best available data
do not indicate that this stressor rises to
the level of a threat to the species at this
site, such that this portion meets the
definition of an endangered or a
threatened species. Furthermore, we
found no other portions of the range
where potential threats are significantly
concentrated or substantially greater
than in other portions of its range.
Therefore, we find that the factors
affecting Sequatchie caddisfly are
essentially uniform throughout its
range, indicating no portion of the range
warrants further consideration of
possible endangered species or
threatened species status under the Act.

Our review of the best available
scientific and commercial information
indicates that the Sequatchie caddisfly
is not in danger of extinction (an
endangered species) and is not likely to
become an endangered species within

the foreseeable future (a threatened
species), throughout all or a significant
portion of its range. Therefore, we find
that listing Sequatchie caddisfly as an
endangered or a threatened species
under the Act is not warranted at this
time, and we are removing it from
candidate status.

Siskiyou Mariposa Lily (Calochortus
persistens)

Previous Federal Actions

The Act directed the Secretary of the
Smithsonian Institution to prepare a
report on endangered and threatened
plant species, which was published as
House Document No. 94-51. We
published a notice in the Federal
Register on July 1, 1975 (40 FR 27823),
in which we announced that we would
review more than 3,000 native plant
species named in the Smithsonian’s
report and other species added by the
1975 notice for possible addition to the
List of Endangered and Threatened
Plants. Siskiyou mariposa lily was one
of those species. In the February 21,
1990, Candidate Notice of Review
(CNOR) (55 FR 6192), we first identified
the species as a category 2 candidate.
However, the February 28, 1996, CNOR
(61 FR 7596) discontinued recognition
of category 1 and 2 species, so Siskiyou
mariposa lily was no longer considered
candidate species after that date. On
September 10, 2001, we received a
petition dated August 24, 2001, from
Klamath-Siskiyou Wildlands Center,
Oregon Natural Resources Council, and
Barbara Knapp requesting that the
Siskiyou mariposa lily be listed as an
endangered species under the Act and
that critical habitat be designated. In the
June 13, 2002, CNOR (67 FR 40662), we
once again added the species as a
candidate with a listing priority number
(LPN) of 2. In the May 11, 2005, CNOR,
we changed the LPN to 5 (70 FR 24932).
In subsequent annual CNOR
publications, we maintained our
determination of LPN of 5 for this
species.

Summary of Status Review

Calochortus persistens is a perennial
flowering bulb with one to two large
showy, pink to lavender, erect, bell-
shaped flowers with yellow fringes.
Calochortus persistens is restricted to
three disjunct areas in the Klamath-
Siskiyou Mountain Range at elevations
of 4,300 feet (ft) to 6,000 ft, on the
California-Oregon border (Gunsight-
Humbug Ridge and Cottonwood Peak
Area, west of Yreka, Siskiyou County,
California (two locations), and Bald
Mountain site, west of Ashland, Jackson
County, Oregon). Land ownership for

the three sites is a combination of U.S.
Forest Service (USFS), Bureau of Land
Management (BLM), and private lands.
Population numbers for the species
varies by location and numbers from 5
to 100,000 plants. Past numbers of
Calochortus persistens plants in each
area may have been underestimated
depending on survey timing.

Between 1982 and 2013, numerous
conservation initiatives and
management plans have been developed
to conserve Calochortus persistens. The
most recent is the “Conservation
Agreement between the U.S. Fish and
Wildlife Service and the U.S. Forest
Service and U.S. Bureau of Land
Management for Calochortus persistens
(Siskiyou mariposa lily)”” (Calochortus
persistens Conservation Agreement) that
was finalized and approved on
November 19, 2013. The conservation
agreement identifies completed,
ongoing, and future actions to remove or
reduce the stressors to C. persistens
across all occupied Federal lands. The
USFS and BLM have also identified
Calochortus persistens as a ““Sensitive
Species.” Based on the successful track
record of managing the species as
provided for with the conservation
initiatives, including the 2013
conservation agreement, we conclude
that management of the species will
provide for diverse plant communities
by maintaining viable populations of
plants and for conservation of the
species by ensuring continued existence
of viable populations that will prevent
a trend towards listing under the Act.
The USFS has issued management
guidelines for C. persistens and has
designated 1,005 acres (407 hectares) as
a Special Habitat Management Area for
the species.

The major stressor to Calochortus
persistens habitat has been competition
from the nonnative plant Isatis tinctoria
(dyer’s woad). Isatis tinctoria was
reported to have spread throughout the
Gunsight-Humbug Ridge and
Cottonwood Peak occurrences to
varying degrees. However, surveys have
demonstrated that juvenile recruitment
is evident and plants of all ages occur
in each population. In 2003, the USFS
initiated removal of I. tinctoria. In 2006,
a second population of C. persistens was
found at Cottonwood Peak consisting of
more than 15,900 plants. This area does
not contain any 1. tinctoria. Because the
existing occurrences for I. tinctoria are
being managed, and some populations
or occurrences within populations are
not subject to the impacts from I.
tinctoria, we have determined that the
severity of the impacts from nonnative
plants has been greatly decreased and is
not resulting in significant impacts to C.
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persistens at the range wide or local
population level at this time nor do we
expect it to in the foreseeable future.

Other stressors identified include fire
and fire suppression activities, habitat
disturbance activities, roads, off-
highway vehicle use, grazing activities,
collection, predation, low recruitment,
and the species’ relatively small,
disjunct distribution. In our candidate
assessment, we evaluated these stressors
and determined that they are not
resulting in significant population-level
impacts to Calochortus persistens now
nor are they likely to do so into the
foreseeable future. Our finding is based
partly on management activities and
because evidence review of the best
available data does not suggest that
there is a decline in the C. persistens
populations at any of the three
locations.
Finding

Based on our review of the best
available scientific and commercial
information pertaining to the five
factors, we find that the stressors acting
on the species and its habitat are not of
such imminence, intensity, or
magnitude to indicate that Calochortus
persistens is in danger of extinction (an
endangered species), or likely to become
endangered within the foreseeable
future (a threatened species), throughout
all of its range. We also found no
portion of its range where the threats are
significantly concentrated or
substantially greater than in any other
portion of its range. Therefore, we find
that listing Calochortus persistens as a
threatened or an endangered species or
maintaining the species as a candidate
is not warranted throughout all or a
significant portion of its range at this
time, and consequently we are removing
it from candidate status.

Shawnee Darter (Etheostoma
tecumsehi)

Previous Federal Action

On April 20, 2010, we received, via
email, a petition from the Center for
Biological Diversity, Alabama Rivers
Coalition, Clinch Coalition, Dogwood
Alliance, Gulf Restoration Network,
Tennessee Forests Council, West
Virginia Highlands Conservancy, Tierra
Curry, and Noah Curry, requesting to
list 404 aquatic, riparian, and wetland
species, including the Shawnee darter,
as an endangered or a threatened
species and to designate critical habitat
concurrent with listing. We
subsequently published a notice of a 90-
day petition finding in the Federal
Register (76 FR 59836; September 27,
2011), concluding that the petition to

list the Shawnee darter, among other
species, presented substantial scientific
or commercial evidence that listing may
be warranted.

Summary of Status Review

The Shawnee darter occurs within the
Pond River system of the Green River in
parts of four western Kentucky counties
(Christian, Todd, Muhlenberg, and
Hopkins). The species is broadly
distributed across its range, inhabiting
high-gradient headwater streams with
abundant sand, gravel, and cobble
riffles. Color characteristics of the
females and non-breeding males of this
species are similar to other members of
the orangethroat darter group, and the
largest specimens reach over 2 inches
for males and up to 1.8 inches for
females

Destruction and modification of
habitat have been identified as potential
threats to the Shawnee darter. Streams
within the Pond River system have been
degraded by a variety of past and
current activities such as dredging,
channelization, impoundment, riparian
zone removal and others. Much of the
stream modification in the Pond River
system occurred decades ago for
agricultural and flood control purposes.
While these manipulations occurred in
the past, the habitat and water quality
impacts persist, and siltation/
sedimentation is considered a primary
source of degradation within the
Shawnee darter’s range. While there are
numerous dams across the range of the
Shawnee darter, constructed mostly for
flood control in the 1960s and 1970s,
only eight occur between known species
occurrences.

Historical and ongoing land uses (e.g.,
agriculture, natural resource extraction,
etc.) have also affected and continue to
affect stream habitats as well as water
quality. Residential and agricultural
land uses may result in increases in
nutrients (e.g., fecal coliforms) that can
be detrimental to aquatic fauna, and the
Shawnee darter is often absent from
streams with high nutrient levels.
However, these impacts do not appear
to be widespread within the species’
range. Coal mining historically
occurred, to a limited extent, in the
northernmost edge of the species’ range
but has not reduced the species’
distribution or occurrences. While oil
and gas extraction is widespread within
the range, it does not appear to be
causing any broad changes to stream
habitat or water quality. Reviews of
permitted activities (e.g., coal mining)
and digital land use coverages over the
years do not indicate any significant
changes in land use; despite these
historical and ongoing impacts, survey

efforts in 2007 and 2013 indicate that
the Shawnee darter is maintaining its
populations and remains one of the
most abundant darter species in the
streams where it occurs.
Finding

Based on our review of the best
available scientific and commercial
information pertaining to the five
factors, we find that the stressors acting
on the species and its habitat are not of
such imminence, intensity, or
magnitude to indicate that the Shawnee
darter is in danger of extinction (an
endangered species), or likely to become
endangered within the foreseeable
future (a threatened species), throughout
all of its range. We also found no
portion of its range where the stressors
are significantly concentrated or
substantially greater than in any other
portion of its range. Therefore, we find
that listing the Shawnee darter as a
threatened species or an endangered
species throughout all or a significant
portion of its range is not warranted at
this time.

Sleeping Ute Milkvetch (Astragalus
tortipes)

Previous Federal Actions

Sleeping Ute milkvetch became a
candidate species in the Candidate
Notice of Review (CNOR) of 1996, with
a listing priority number (LPN) of 11,
after approximately 3 percent of the
species’ range was disturbed during
construction of an irrigation canal (61
FR 7596; February 28, 1996). Between
1997 and 2006, the LPN was changed
various times, and ultimately returned
to LPN 11, because the threats were
considered non-imminent (62 FR 49398,
September 19, 1997; 66 FR 54808,
October 30, 2001; 71 FR 53756,
September 12, 2006). We received a
petition in 2004 from the Center for
Biological Diversity and others to list
225 species, including Sleeping Ute
milkvetch. We reported in the 2005
CNOR that the petition contained no
new information regarding Sleeping Ute
milkvetch, and maintained it as a
candidate (60 FR 24870, May 11, 2005).
The species was maintained as a
candidate with LPN 11 through the 2014
CNOR (79 FR 72450, December 5, 2014).

Summary of Status Review

Sleeping Ute milkvetch is a perennial
plant that grows only on the Smokey
Hills layer of the Mancos Shale
Formation on Ute Mountain Ute Tribal
land in Montezuma County, Colorado.
Very few formal surveys have been done
for Sleeping Ute milkvetch, so we have
no information on long-term population
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trends. However, surveys in 2000
indicated the presence of 3,744 plants at
24 locations covering 500 acres (202
hectares) within an overall range of
6,400 acres (2,590). The Tribe received
a grant in 2015 that enabled them to
document the current status of the
species. The 2015 plant surveys and
impact assessment report show that the
population has increased to 14,929
individual plants that were counted,
plus an additional 5,000 that were
estimated to occur within the same
range.

We evaluated all known potential
impacts to the plant, including impacts
from the Towaoc Highline Canal
construction, rifle range use, off-
highway vehicles (OHVs), cattle grazing,
and a prairie dog colony. While these
impacts were previously believed to
pose a threat to the species, and some
may have caused losses of individual
plants or habitat in the past, we received
updated information from the Tribe that
has improved our understanding of how
these factors currently affect the species.
For example, there are currently no
plans for oil and gas development
within the plant’s habitat. The design
and operation of the canal has not
opened the area to increased vehicle use
and associated ground disturbance as
previously anticipated; the entire length
of the canal and its maintenance roads
are fenced; and access points from roads
are gated and locked. The presence of a
rifle range has introduced OHV use and
outdoor recreation that has negatively
affected individual plants and habitat,
but these effects have been limited to
one location, while the majority of
populations remain unaffected. The
Tribe has taken significant steps to
reduce the impact of feral livestock,
removing more than 400 head of feral
livestock in 2013 and 2014, leaving only
around 50 head remaining. Herbivory
was reported, but the effects on
reproduction were not determined.

Overall, current information indicates
an increase in abundance from past
surveys; that most stressors are
speculative and any actual impacts have
been at the individual, not population
or species level; and that no impacts
individually or cumulatively rise to the
level of a threat so significant that it
contributes to putting the species in
danger of extinction or likely to become
so in the foreseeable future. In addition,
the Tribe believes that the health and
existence of the species is in part due to
its location on Tribal land, where all
activities are controlled by the Tribe and
no public access is allowed without
permission.

Finding

Based on our review of the best
available scientific and commercial
information pertaining to the five
factors, we find that the stressors acting
on the species and its habitat are not of
such imminence, intensity, or
magnitude to indicate that Sleeping Ute
milkvetch is in danger of extinction (an
endangered species), or likely to become
endangered within the foreseeable
future (a threatened species), throughout
all of its range. We also found no
portion of its range where the stressors
are significantly concentrated or
substantially greater than in any other
portion of its range. Therefore, we find
that listing Sleeping Ute milkvetch as a
threatened species or an endangered
species is not warranted throughout all
or a significant portion of its range at
this time, and we have removed it from
candidate status.

Southern Idaho Ground Squirrel
(Urocitellus Endemicus)

Previous Federal Actions

The southern Idaho ground squirrel
was recognized as a Category 2
candidate species in the 1985 Candidate
Notice of Review (CNOR) (50 FR 37958;
September 18, 1985). Category 2 species
were those species for which listing as
an endangered species or as a
threatened species was possibly
appropriate, but for which biological
information sufficient to support a
proposed rule was lacking. However,
the February 28, 1996, CNOR (61 FR
7596) discontinued recognition of
category 1 and 2 species, so the
southern Idaho ground squirrel was no
longer considered a candidate species
after that date.

On January 29, 2001, we received a
petition dated January 26, 2001, from
Biodiversity Legal Foundation,
requesting that the southern Idaho
ground squirrel, at the time classified
taxonomically as a subspecies, be listed
as an endangered or a threatened
species under the Act and that critical
habitat be designated. Included in the
petition was supporting information
regarding the species’ taxonomy,
historical and current distribution,
habitat, life history, present status, and
threats to the species. We acknowledged
the receipt of the petition in a letter to
the Biodiversity Legal Foundation,
dated February 26, 2001. In that letter
we also stated that due to court orders
and judicially approved settlement
agreements for other listing and critical
habitat determinations under the Act
that required nearly all of our listing
and critical habitat funding for fiscal
year (FY) 2001, we would not be able to

address the petition further at that time
but would complete the action in FY
2002. We also stated that an initial
review of the petition did not indicate
that an emergency listing was
warranted.

In the October 30, 2001, CNOR (66 FR
54808), we again identified the southern
Idaho ground squirrel as a candidate for
listing and assigned it a listing priority
number (LPN) of 3, which reflects a
subspecies facing threats of a high
magnitude that are considered
imminent.

On May 4, 2004, we continued to
identify the southern Idaho ground
squirrel as a candidate for listing in the
CNOR (69 FR 24876), but we changed
the LPN to 6, which reflects a
subspecies facing threats of a high
magnitude that are not considered
imminent. This change was the result of
conservation actions that had been
implemented and that had reduced the
imminence of threats, along with
commitments from various agencies and
parties to initiate and implement
conservation actions for the squirrel. We
acknowledged in this CNOR that
although the magnitude of threats was
still high, it was trending toward a
moderate-to-low range.

On June 21, 2004, the U.S. District
court for the District of Oregon (Center
for Biological Diversity v. Norton, Civ.
No. 03-1111-AA) found that our
resubmitted petition findings for three
species, including the southern Idaho
ground squirrel, that we published as
part of the CNOR on May 4, 2004 (69 FR
24876), were not sufficient because we
did not provide adequate information to
support our warranted but precluded
determinations. The court ordered that
we publish updated findings. On
December 27, 2004, in response to the
court’s order, we published a 12-month
finding (69 FR 77167) on resubmitted
petitions to list the three species. In
response to ongoing conservation
actions, we also changed the LPN to 9,
which reflects a subspecies facing
threats of a moderate to low magnitude
that are considered imminent.

On November 22, 2013, we continued
to identify the southern Idaho ground
squirrel as a candidate for listing in the
CNOR (78 FR 70104), but changed the
LPN to 8 to reflect a change in taxonomy
from subspecies to species. The most
recent CNOR dated December 5, 2014
(79 FR 72450), continued to reflect the
species’ status as a candidate species
with an LPN of 8.

Summary of Status Review

The southern Idaho ground squirrel is
endemic to four counties in southwest
Idaho; its total known range is
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approximately 718,318 acres (290,693
hectares). Threats to southern Idaho
ground squirrels identified in the
January 26, 2001, listing petition
include: Habitat degradation from
invasive exotic annual vegetation and
future loss of habitat from urban
development; direct killing from
shooting, trapping, or poisoning;
competition with Columbian ground
squirrels; inadequacy of existing
regulatory mechanisms; and low
population numbers.

Habitat across the range of the
southern Idaho ground squirrel is
degraded from nonnative vegetation,
primarily by nonnative annuals such as
Bromus tectorum (cheatgrass) and
Taeniatherum caput-medusae
(medusahead). Nonnative annuals
provide inconsistent forage quality for
southern Idaho ground squirrels
compared to native vegetation.
Although their habitat is degraded,
squirrels have been at a peak in their
population cycle for the past several
years and are well distributed
throughout most of their historical
range, which has led to an increase in
gene flow among populations.
Additionally, based on a Geographic
Information Systems analysis, we found
that the fire-return interval of 80 years
has not changed and falls within the
range of historical levels.

The 2001 listing petition cited rapid
urban development as a threat to
southern Idaho ground squirrels;
however, very little urban development
has occurred in the range of the squirrel
in the past 14 years. Although urban
development will likely occur in the
future, we are not aware of any large-
scale development plans at this time.

Recreational shooting and other direct
killing of southern Idaho ground
squirrels is being regulated and
monitored. Authorized control actions
and trapping/translocation efforts in
areas where local abundance is high
results in a temporary decrease of the
local population, but not the
extermination of the population.
Competition with Columbian ground
squirrels does not result in a substantial
impact to the species due to limited
overlap in their distributions. Climate
change models predict increased
temperatures that could have both
positive and possibly negative effects on
squirrels, and we do not have enough
information at this time to determine
what the actual impact, if any, will be
on this species, although we note there
is evidence that southern Idaho ground
squirrels may be phenotypically plastic,
similar to other species, which should
enable them to adapt more readily to a

changing climate through changes such
as earlier emergence from their burrows.

A programmatic Candidate
Conservation Agreement with
Assurances (CCAA) was completed for
this species in 2005 and contains
conservation measures that minimize
ground-disturbing activities, allow for
the investigation of methods to restore
currently degraded habitat, provide for
additional protection to southern Idaho
ground squirrels from recreational
shooting and other direct killing on
enrolled lands, and allow for the
translocation of squirrels to or from
enrolled lands, if necessary. The acreage
enrolled through the programmatic
CCAA encompasses approximately 9
percent of the known range of the
species. A more recent CCAA is
expected to be completed by the fall of
2015.

Therefore, despite changes in habitat
conditions and localized stressors
(agricultural control, competition),
squirrels continue to persist throughout
the majority of their historical range and
populations appear stable. Although we
recognize that current conditions do not
provide ideal habitat for the species, we
anticipate that southern Idaho ground
squirrels will continue to demonstrate
resilience and persist in these degraded
habitat conditions in the future.

Finding

Based on our review of the best
available scientific and commercial
information pertaining to the five
factors, we find that the stressors acting
on the species and its habitat are not of
such imminence, intensity, or
magnitude to indicate that the southern
Idaho ground squirrel is in danger of
extinction (an endangered species), or
likely to become endangered within the
foreseeable future (a threatened species),
throughout all of its range. We also
found no portion of its range where the
stressors are significantly concentrated
or substantially greater than in any other
portion of its range. Therefore, we find
that listing the southern Idaho ground
squirrel as a threatened species or an
endangered species is not warranted
throughout all or a significant portion of
its range at this time, and we have
removed it from candidate status.

Tahoe Yellow Cress (Rorippa
Subumbellata)

Previous Federal Actions

The Act directed the Secretary of the
Smithsonian Institution to prepare a
report on endangered and threatened
plant species, which was published as
House Document No. 94-51. We
published a notice in the Federal

Register on July 1, 1975 (40 FR 27823),
in which we announced that we would
review more than 3,000 native plant
species named in the Smithsonian’s
report and other species added by the
1975 notice for possible addition to the
List of Endangered and Threatened
Plants. Tahoe yellow cress was one of
those species. In the September 27,
1985, Candidate Notice of Review
(CNOR) (50 FR 39526; supplementary
information page 18), Tahoe yellow
cress was added to the candidate list as
a category 3C species. Category 3C
species were those species that were
proven to be more abundant or
widespread than previously believed or
those that are not subject to identifiable
threats. In the September 30, 1993,
CNOR (58 FR 51184), we changed the
candidate status to category 1: Category
2 species were those species for which
listing as endangered or threatened
species was possibly appropriate, but
for which biological information
sufficient to support a proposed rule
was lacking In the February 28, 1996,
CNOR (61 FR 7612), we no longer
recognized category 1 and 2 species as
candidates and, therefore, most of those
species, including Tahoe yellow cress,
were removed from candidate status.

On December 27, 2000, we received a
petition from the Southwest Center for
Biological Diversity requesting the
Tahoe yellow cress be listed as an
endangered species with critical habitat.
On December 27, 2004 (69 FR 77167),
we published a notice of resubmitted
petition findings including the Tahoe
yellow cress. In that document, we
announced the change of LPN from 2 to
8. In subsequent annual CNOR
publications, we maintained our
determination of LPN of 8 for this
species.

Summary of Status Review

Tahoe yellow cress is a member of the
mustard family (Brassicaceae) known
only from the shores of Lake Tahoe in
California and Nevada. The species is a
low-growing, herbaceous perennial with
yellow flowers. Flowering and fruiting
occurs between late May and late
October.

Tahoe yellow cress is well adapted to
its dynamic shorezone environment and
is capable of recolonizing sites after
periods of inundation. This ability is
evident by the demonstrated natural
fluctuations in the number of Tahoe
yellow cress that coincide with lake
elevation and available habitat. Since
2001, the population numbers (number
of stems) have ranged from a low of
approximately 4,500 stems in 2006
(high lake level year (1,898-meter (m)
elevation)) to more than 30,000 stems in
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2014 (low lake level (1,897 m)). At this
time, the most significant stressor to
Tahoe yellow cress and its habitat is
recreational activities on public beaches
and adjacent habitat around the shore of
Lake Tahoe; however, impacts from this
stressor are being addressed by ongoing
management actions that include
fencing, signage, and adherence to
beach-raking guidelines on public lands.
Beach raking on private lands remains

a concern, because guidelines are
voluntary and cannot be enforced.
However, this stressor is not of such
magnitude as to present a population-
level risk to the species. Impacts from
shorezone development are being
effectively managed by ongoing and
effective implementation of applicable
shorezone ordinances.

Since 1999, the Adaptive
Management Working Group has
developed and implemented
conservation actions for Tahoe yellow
cress. A conservation strategy coupled
with a memorandum of understanding/
conservation agreement (MOU/CA)
between numerous Federal, State, and
local agencies and environmental
organizations has been implemented to
address the stressor to Tahoe yellow
cress. The MOU/CA was again signed in
2013 for a period of 10 years, and an
updated conservation strategy is
expected in 2015. An annual monitoring
plan is in place, and propagation,
transplanting, and translocation
strategies have been examined and
successfully initiated. Based on the
successful track record of numerous
parties implementing these conservation
actions together, we conclude that
ongoing implementation of those
actions is managing and avoiding or
mitigating identified impacts.

Finding

Based on our review of the best
available scientific and commercial
information pertaining to the five
factors, we find that the stressors acting
on the species and its habitat are not of
sufficient imminence, intensity, or
magnitude to indicate that Tahoe yellow
cress is in danger of extinction (an
endangered species), or likely to become
endangered within the foreseeable
future (a threatened species), throughout
all of its range. Because the distribution
of the species is limited to the shoreline
areas of Lake Tahoe and stressors are
similar throughout the species’ range,
we found no concentration of stressors
that suggests that Tahoe yellow cress
may be in danger of extinction in any
portion of its range. Therefore, we find
that listing Tahoe yellow cress as a
threatened species or as an endangered
species throughout all of or a significant

portion of its range is not warranted at
this time, and consequently we are
removing it from candidate status.

6 Tennessee Cave Beetles: Baker Station
(=Insular) Cave Beetle
(Pseudanophthalmus Insularis);
Coleman Cave Beetle
(Pseudanophthalmus Colemanensis);
Fowler’s Cave Beetle
(Pseudanophthalmus Fowlerae); Indian
Grave Point (=Soothsayer) Cave Beetle
(Pseudanophthalmus Tiresias); Inquirer
Cave Beetle (Pseudanophthalmus
Inquisitor); and Noblett’s Cave Beetle
(Pseudanophthalmus Paulus)

Previous Federal Actions

The Service provided notification
letters of status review for the Noblett’s
Cave beetle on June 22, 1990, and for
the Fowler’s Cave beetle, inquirer cave
beetle, Baker Station Cave beetle,
Noblett’s Cave beetle, and Indian Grave
Point Cave beetle on November 8, 1993.
These letters were provided to species
experts, representatives of resource
agencies, and other interested parties to
request information and comments
regarding potential listing of the species
as endangered species or threatened
species.

Fowler’s Cave beetle, inquirer cave
beetle, Baker Station Cave beetle,
Noblett’s Cave beetle, and Indian Grave
Point Cave beetle were added to the
Federal list of candidate species in the
1991 Candidate Notice of Review
(CNOR) (56 FR 58804) as category 2
species. Category 2 species were those
species for which listing as an
endangered species or a threatened
species was possibly appropriate, but
for which biological information
sufficient to support a proposed rule
was lacking. The category 2 status of
these five species was confirmed in
1994 (59 FR 58982). However, the
February 28, 1996, CNOR (61 FR 7596)
discontinued recognition of category 1
and 2 species, so the Fowler’s Cave
beetle, inquirer cave beetle, Baker
Station Cave beetle, Noblett’s Cave
beetle, and Indian Grave Point Cave
beetle were no longer considered
candidate species after that date.

The Service received a petition from
the Center for Biological Diversity and
others, dated May 4, 2004, to list as
endangered species, 225 species,
including the inquirer cave beetle, and
to designate critical habitat for the
species. The Service received another
petition on May 11, 2004, to list eight
cave beetles, including the inquirer cave
beetle. The Service had already
determined, in the October 30, 2001,
CNOR that the inquirer cave beetle was
a candidate for listing (66 FR 54808),

and therefore, we did not need to issue
a new 90-day or 12-month finding in
response to the petition. The Coleman
Cave beetle, Fowler’s Cave beetle, Baker
Station Cave beetle, Indian Grave Point
Cave beetle, and Noblett’s Cave beetle
became candidates for listing in the May
4, 2004, CNOR (69 FR 24876).

On April 20, 2010, the Center for
Biological Diversity and others
petitioned the Service to list as
threatened or endangered 404 species,
including the Coleman Cave beetle, and
to designate critical habitat for those
species. Because this species was
already a candidate for listing, we were
not required to issue a new 90-day or
12-month finding in response to the
petition.

Each of the six species addressed in
this finding has been included by the
Service in every CNOR since the
petitions were received in 2004, as
species for which listing is warranted
but precluded by higher priority listing
actions.

The 2011 Multi-District Litigation
(MDL) settlement agreement specified
that the Service will systematically, over
a period of 6 years, review and address
the needs of 251 candidate species to
determine if they should be added to the
Federal Lists of Endangered and
Threatened Wildlife and Plants. The six
beetle species included in this finding
were on that list of candidate species.
This finding completes the Service’s
requirements under the MDL agreement
with respect to these six beetle species.

Summary of Status Review

The six species are small (3 to 8
millimeters in length) predatory cave
beetles that occupy moist habitats
containing organic matter transported
from sources outside the inhabited
caves. Members of the
Pseudanophthalmus genus vary in
rarity from fairly widespread species
that are found in many caves, to species
that are extremely rare and commonly
restricted to only one cave or, at most,
two or three caves. The six beetles
addressed by this finding are found
entirely within Tennessee, and two of
the species (i.e., inquirer cave beetle and
Noblett’s Cave beetle) are currently
known from only one cave. Fowler’s
Cave beetle and Indian Grave Point Cave
beetle are known to occur in two caves;
Baker Station Cave beetle has been
documented from three caves; and the
Coleman Cave beetle is known from four
caves and a possible fifth. Surveys
conducted during a status update for the
six cave beetles during the period 2013—
2015 resulted in findings of three of the
beetles that had not been seen in
decades (i.e., Fowler’s Cave beetle,



60850

Federal Register/Vol. 80, No. 195/ Thursday, October 8, 2015 /Proposed Rules

Baker Station Cave beetle, and Noblett’s
Cave beetle). Although usually zero to
three individuals of any of the six
species are found during most surveys,
97 Coleman Cave beetles were also
found during a 2013 site visit.

Various populations of the six cave
beetles were historically believed to
have been subjected to stressors such as
water quality impacts associated with a
landfill, erosion due to construction,
livestock operations, various aspects of
human visitation of caves, and possible
impacts to cave food webs resulting
from interruption of organic energy
inputs. The greatest potential stressors
to the beetles appear recently to have
been human trampling of beetles and
their habitats, curtailing the input of
organic materials to caves, excavation of
cave habitats, and predation. However,
actual impacts from these potential
sources appear to be minimal. We have
no information indicating that these
stressors are adversely affecting the
species at this time, either individually
or cumulatively, at a level that warrants
their listing under the Act.

Abatement of stressors has been
initiated for the Coleman Cave beetle,
Fowler’s Cave beetle, and inquirer cave
beetle through development of
cooperative management agreements
(CMAs) with private landowners and
coordination between State property
managers, nongovernmental
organizations, and the Service.
Implementation of CMAs is likely
resulting in reduction of the impacts of
potential stressors to these three beetles.
However, our not-warranted finding is
not based on the implementation of
these voluntary efforts. For the Baker
Station Cave beetle, Indian Grave Point
Cave beetle, and Noblett’s Cave beetle,
the stressors appear minimal.

There has been a perception since the
1960s that population trends of the six
beetles could possibly be decreasing,
but that perception is likely due in part
to the low level of survey effort
expended for these species and
difficulty in collecting them. The recent
evidence of continued persistence of
these species, in conjunction with the
lack of evidence that stressors are
negatively affecting these cave beetles,
lead us to conclude that these species
are more stable than previously thought.
Finding

Based on our review of the best
available scientific and commercial
information pertaining to the five
factors, we find that the stressors acting
on the species and its habitat are not of
sufficient imminence, intensity, or
magnitude to conclude that the Coleman
Cave beetle, Fowler’s Cave beetle,

inquirer cave beetle, Baker Station Cave
beetle, Indian Grave Point Cave beetle,
or Noblett’s Cave beetle are in danger of
extinction (endangered species), or
likely to become endangered within the
foreseeable future (threatened species),
throughout all of their respective ranges.
We evaluated the current range of the
six beetles to determine if there is any
apparent geographic concentration of
stressors for any of the species. The six
beetles have relatively small ranges that
are limited to the local cave systems
where they are currently found. We
examined potential stressors including
human visitation, livestock grazing,
commercial and residential
development, disease, predation, and
sources of water quality impairment. We
found no concentration of stressors that
suggests that any of these six species of
cave beetles may be in danger of
extinction in a portion of their
respective ranges. Therefore, we find
that listing the Coleman Cave beetle,
Fowler’s Cave beetle, inquirer cave
beetle, Baker Station Cave beetle, Indian
Grave Point Cave beetle, or Noblett’s
Cave beetle as threatened species or
endangered species throughout all or a
significant portion of their respective
ranges is not warranted at this time, and
consequently we are removing Coleman
Cave beetle, Fowler’s Cave beetle,
inquirer cave beetle, Baker Station Cave
beetle, Indian Grave Point Cave beetle,
and Noblett’s Cave beetle from
candidate status.

New Information

We request that you submit any new
information concerning the status of, or
stressors to, the American eel,
Cumberland arrow darter, the Great
Basin distinct population segment of the
Columbia spotted frog, Goose Creek
milkvetch, Nevares spring bug, Page
springsnail, Ramshaw meadows sand-
verbena, Sequatchie caddisfly, Shawnee
darter, Siskiyou mariposa lily, Sleeping
ute milkvetch, Southern Idaho ground
squirrel, Tahoe yellow cress, and six
Tennessee cave beetles (Baker Station,
Coleman, Fowler’s, Indian Grave Point,
inquirer, and Noblett’s cave beetles) to
the appropriate person, as specified
under FOR FURTHER INFORMATION
CONTACT, whenever it becomes
available. New information will help us
monitor these species and encourage
their conservation. If an emergency
situation develops for any of these
species, we will act to provide
immediate protection.
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Dated: September 23, 2015.

Gary Frazer,

Acting Director, U.S. Fish and Wildlife
Service.
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Fish and Wildlife Service

50 CFR Part 17

[Docket No. FWS-R1-ES-2014-0045;
FXES11130900000C6-156—FF09E42000]

RIN 1018-BA30

Endangered and Threatened Wildlife
and Plants; Reclassifying the
Columbian White-Tailed Deer From
Endangered to Threatened With a Rule
Under Section 4(d) of the Act

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Proposed rule.

SUMMARY: Under the authority of the
Endangered Species Act of 1973, as
amended (Act), we, the U.S. Fish and
Wildlife Service (Service), propose to
reclassify the Columbia River distinct
population segment (DPS) of Columbian
white-tailed deer (Odocoileus
virginianus leucurus) from endangered
to threatened, and we propose a rule
under section 4(d) of the Act to enhance
conservation of the species through
range expansion and management
flexibility. This proposal is based on a
thorough review of the best available
scientific data, which indicate that the
species’ status has improved such that
it is not currently in danger of
extinction throughout all or a significant
portion of its range. We seek
information, data, and comments from
the public regarding the Columbian
white-tailed deer and this proposal.
DATES: We will accept comments
received or postmarked on or before
December 7, 2015. Please note that if
you are using the Federal eRulemaking
Portal (see ADDRESSES), the deadline for
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submitting an electronic comment is
11:59 p.m. Eastern Time on this date.
We must receive requests for public
hearings, in writing, at the address
shown in the FOR FURTHER INFORMATION
CONTACT section by November 23, 2015.

ADDRESSES: You may submit comments
by one of the following methods:

(1) Electronically: Go to the Federal
eRulemaking Portal: http://
www.regulations.gov. In the Search box,
enter FWS-R1-ES-2014-0045, which is
the docket number for this rulemaking.
Then, in the Search panel on the left
side of the screen, under the Document
Type heading, click on the Proposed
Rules link to locate this document. You
may submit a comment by clicking on
“Comment Now!” Please ensure that
you have found the correct rulemaking
before submitting your comment.

(2) By hard copy: Submit by U.S. mail
or hand-delivery to: Public Comments
Processing, Attn: FWS-R1-ES-2014—
0045; U.S. Fish and Wildlife Service,
MS: BPHC, 5275 Leesburg Pike, Falls
Church, VA 22041-3808.

We request that you send comments
only by the methods described above.
We will post all comments on http://
www.regulations.gov. This generally
means that we will post any personal
information you provide us (see the
Information Requested section, below,
for more information).

Document availability: The proposed
rule is available on http://
www.regulations.gov. In addition, the
supporting file for this proposed rule
will be available for public inspection,
by appointment, during normal business
hours, at the Oregon Fish and Wildlife
Office, 2600 SE 98th Avenue, Portland,
OR 97266; telephone 503-231-6179.
Persons who use a telecommunications
device for the deaf (TDD) may call the
Federal Information Relay Services
(FIRS) at 800—877—-8339.

FOR FURTHER INFORMATION CONTACT: Paul
Henson, State Supervisor, telephone:
503-231-6179. Direct all questions or
requests for additional information to:
Columbian White-tailed Deer
Information Request, U.S. Fish and
Wildlife Service, Oregon Fish and
Wildlife Office, 2600 SE 98th Avenue,
Portland, OR 97266. Individuals who
use a telecommunications device for the
deaf (TDD) may call the Federal
Information Relay Service (FIRS) at
1-800-877-8339.

SUPPLEMENTARY INFORMATION:

Executive Summary

Why we need to publish a rule. Under
the Act, a species may warrant
reclassification from endangered to
threatened if it no longer meets the

definition of endangered (in danger of
extinction). The Columbia River DPS of
Columbian white-tailed deer (CWTD) is
listed as endangered, and we are
proposing to reclassify the DPS as
threatened because we have determined
it is no longer in danger of extinction.
Reclassifications can only be made by
issuing a rulemaking. Furthermore,
changes to the take prohibitions in
section 9 of the Act, such as those we
are proposing for this species under a
section 4(d) rule, can only be made by
issuing a rulemaking.

The basis for our action. Under the
Act, we may determine that a species is
an endangered or threatened species
based on any of five factors: (A) The
present or threatened destruction,
modification, or curtailment of its
habitat or range; (B) overutilization for
commercial, recreational, scientific, or
educational purposes; (C) disease or
predation; (D) the inadequacy of
existing regulatory mechanisms; or
(E) other natural or manmade factors
affecting its continued existence. We
have determined that the CWTD is no
longer at risk of extinction and therefore
does not meet the definition of
endangered, but is still impacted by
habitat loss and degradation of habitat
to the extent that the species meets the
definition of a threatened species (a
species which is likely to become an
endangered species within the
foreseeable future throughout all or a
significant portion of its range) under
the Act.

We are proposing to promulgate a
section 4(d) rule. We are considering
whether to exempt from the Act’s take
prohibitions (under section 9), certain
activities conducted on State, Tribal,
and private lands where CWTD occur or
where they would occur if we were to
reintroduce them to areas of their
historic distribution. Under the
proposed 4(d) rule, take of CWTD
caused by CWTD damage management
activities (such as hazing, use of non-
lethal projectiles, or lethal control), and
accidental misidentification during
damage management activities and
hunting of Columbian black-tailed deer
(Odocoileus hemionus columbianus)
(black-tailed deer) would be exempt
from section 9 of the Act. The proposed
4(d) rule targets these activities to
provide protective mechanisms to
private landowners and State and Tribal
agencies so they may continue with
normal activities in the presence of
CWTD and therefore facilitate the
natural movement, translocation, and
range expansion of CWTD.

Public Hearing

Section 4(b)(5)(E) of the Act provides
for a public hearing on this proposal, if
requested. We must receive a request for
a public hearing, in writing, at the
address shown in FOR FURTHER
INFORMATION CONTACT by the date
specified in the DATES section. We will
schedule a public hearing on this
proposal, if requested, and announce
the date, time, and place of the hearing,
as well as how to obtain reasonable
accommodations, in the Federal
Register at least 15 days before the
hearing.

Peer Review

In accordance with our policy,
“Notice of Interagency Cooperative
Policy for Peer Review in Endangered
Species Act Activities,” which
published in the Federal Register on
July 1, 1994 (59 FR 34270), we will seek
the expert opinion of at least three
appropriate independent specialists
regarding scientific data and
interpretations contained in this
proposed rule. We will send copies of
this proposed rule to the peer reviewers
immediately following publication in
the Federal Register. This assessment
will be completed during the public
comment period. The purpose of such
review is to ensure that our decisions
are based on scientifically sound data,
assumptions, and analysis. Accordingly,
the final decision may differ from this
proposal.

Information Requested

We intend that any final action
resulting from this proposal will be
based on the best available scientific
and commercial data and will be as
accurate and as effective as possible.
Therefore, we invite Native American
Tribes, governmental agencies, the
scientific community, industry, or any
other interested parties to submit
comments or recommendations
concerning any aspect of this proposed
rule. Comments should be as specific as
possible. We are specifically requesting
comments on:

(1) The appropriateness of our
proposal to reclassify this CWTD DPS
from endangered to threatened.

(2) The factors that are the basis for
making a reclassification determination
for a species under section 4(a) of the
Act (16 U.S.C. 1531 et seq.), which are:

(a) The present or threatened
destruction, modification, or
curtailment of its habitat or range;

(b) Overutilization for commercial,
recreational, scientific, or educational
purposes;

(c) Disease or predation;
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(d) The inadequacy of existing
regulatory mechanisms; or

(e) Other natural or manmade factors
affecting its continued existence.

(3) Biological, commercial trade, or
other relevant data concerning any
threats (or lack thereof) to this DPS and
existing regulations that may be
addressing those threats.

(4) Additional information concerning
the historical and current status, range,
distribution, and population size of this
species, including the locations of any
additional populations of this species.

(5) Any information on the biological
or ecological requirements of the species
and ongoing conservation measures for
the species and its habitat.

(6) Any information on foreseeable
changes to land use or County land use
planning within the boundaries of the
DPS that may affect future habitat
availability for CWTD.

(7) The appropriateness of a rule to
exempt certain take prohibitions of
CWTD under section 4(d) of the Act.

(8) Any additional information
pertaining to the promulgation of a rule
to exempt certain take prohibitions of
CWTD under section 4(d) of the Act.

(9) Relevant data on climate change
and potential impacts to CWTD and its
habitat.

We will take into consideration all
comments and any additional
information we receive. Such
communications may lead to a final rule
that differs from this proposal. All
comments, including commenters’
names and addresses, if provided to us,
will become part of the supporting
record. Please include sufficient
information with your submission (such
as scientific journal articles or other
publications) to allow us to verify any
scientific or commercial information
you include. Please note that
submissions merely stating support for
or opposition to the action under
consideration without providing
supporting information, although noted,
will not be considered in making a
determination, as section 4(b)(1)(A) of
the Act directs that determinations as to
whether any species is a threatened or
endangered species must be made
“solely on the basis of the best scientific
and commercial data available.”

You may submit your comments and
materials concerning the proposed rule
by one of the methods listed in the
ADDRESSES section. We request that you
send comments only by the methods
described in the ADDRESSES section.

If you submit information via http://
www.regulations.gov, your entire
submission—including any personal
identifying information—will be posted
on the Web site. If your submission is

made via a hardcopy that includes
personal identifying information, you
may request at the top of your document
that we withhold this information from
public review. However, we cannot
guarantee that we will be able to do so.
We will post all hardcopy
submissions on http://
www.regulations.gov. Comments and
materials we receive, as well as
supporting documentation we used in
preparing this proposed rule, will be
available for public inspection on
http://www.regulations.gov, or by
appointment, during normal business
hours at the U.S. Fish and Wildlife
Service, Oregon Fish and Wildlife Office
(see FOR FURTHER INFORMATION CONTACT).

Previous Federal Action

On March 11, 1967, the Secretary of
the Interior identified the CWTD as an
endangered species (32 FR 4001), under
the authority of the Endangered Species
Preservation Act of October 15, 1966 (80
Stat. 926; 16 U.S.C. 668aa(c)). On March
8, 1969, the Secretary of the Interior
again identified the CWTD as an
endangered species (34 FR 5034) under
section 1(c) of the Endangered Species
Preservation Act of 1966. On August 25,
1970, the Acting Secretary of the
Interior proposed to list the CWTD as an
endangered subspecies (35 FR 13519)
under the authority of the new
regulations implementing the
Endangered Species Conservation Act
(ESCA) of 1969. On October 13, 1970,
the Director of the Bureau of Sport
Fisheries and Wildlife listed the CWTD
as an endangered subspecies (35 FR
16047) under the authority of the new
regulations implementing the ESCA of
1969. Species listed as endangered
under the ESCA of 1969 were
automatically included in the List of
Endangered and Threatened Wildlife
when the Endangered Species Act was
enacted in 1973. In December 1971, the
Service established the Julia Butler
Hansen Refuge for CWTD (JBHR), in
Cathlamet, Washington.

On October 21, 1976, the Service
released the CWTD Recovery Plan. On
June 14, 1983, the Service released the
Revised CWTD Recovery Plan. The plan
addressed the two main populations of
CWTD, Columbia River and Douglas
County, separately. On July 24, 2003,
the Service published a rule (68 FR
43647) that: (1) Recognized the Douglas
County and Columbia River populations
as DPSs under the Service’s 1996 Policy
Regarding the Recognition of Distinct
Vertebrate Population Segments under
the Act (see 61 FR 4722; February 7,
1996), and (2) removed the Douglas
County population of CWTD from the
List of Endangered and Threatened

Wildlife. It was determined that
recovery criteria for the Douglas County
population had been met, as it achieved
benchmarks in both population size and
amount of secure habitat.

A 5-year status review of the
Columbia River DPS was completed on
November 5, 2013 (U.S. Fish and
Wildlife Service 2013a); this review
concluded that CWTD’s status had
substantially improved since listing,
that the DPS no longer met the
definition of an endangered species
under the Act, and recommended the
DPS should be downlisted from
endangered to threatened.

Species Information

The Columbian white-tailed deer is
the westernmost representative of 38
subspecies of white-tailed deer in North
and Central America (Gavin 1984, p. 6).
It resembles other white-tailed deer
subspecies, ranging in size from 39 to 45
kilograms (kg) (85 to 100 pounds (Ib))
for females and 52 to 68 kg (115 to 150
1b) for males (Oregon Department of
Fish and Wildlife 1995, p. 2). Generally,
the species displays a red-brown color
in summer and gray in winter, with
distinct white rings around the eyes and
a white ring just behind the nose
(Oregon Department of Fish and
Wildlife 1995, p. 2). Its tail is relatively
long, brown on top with a white fringe
and white underneath (Verts and
Carraway 1998, p. 479).

Although white-tailed deer can live
up to 20 years, their mean lifespan is
probably closer to 6 years, though 9- to
12-year olds are common. One Service
study showed a median age at death of
3 years for bucks and 5 years for does
(Gavin 1984, p. 490). More recent data
from CWTD translocated in 2013 and
2014 showed a median age at death of
5 years for bucks and 9 years for does.
Does can reach sexual maturity by 6
months of age or when their weight
reaches approximately 36 kg (80 1b),
however their maturation and fertility
depends on the nutritional quality of
available forage (Verme and Ullrey
1984, p. 96). Breeding will occur from
mid-September through late February,
and the peak of the breeding season, or
rut, occurs in November. Fawns are
born in the early summer after an
approximate 200-day gestation period.
In their first pregnancy, does usually
give birth to a single fawn, although
twins are common in later years if
adequate forage is abundant (Verme and
Ullrey 1984, p. 96).

The subspecies was formerly
distributed throughout the bottomlands
and prairie woodlands of the lower
Columbia, Willamette, and Umpqua
River basins in Oregon and southern
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Washington (Bailey 1936, p. 92; Verts
and Carraway 1998, p. 479). Although
white-tailed deer are considered
generalist browsers that also graze on
grasses and forbs, Suring and Vohs
(1979, p. 616) and Gavin ef al. (1984, p.
13) reported that CWTD on the JBHR
Mainland Unit were primarily grazers.
This probably reflects browse and forage
availability rather than a predisposition
toward forage. Observations by JBHR
biologists suggest fawns on the JBHR
Mainland Unit are most often associated
with pastures of tall, dense reed canary
grass (Phalaris arundinacea L.) and tall
fescue (Festuca arundinacea), as well as
mixed deciduous and Sitka spruce
(Picea sitchensis) forest (U.S. Fish and
Wildlife Service 1983, p. 10; Brookshier
2004, p. 2).

Early accounts indicate that CWTD
were locally common, particularly in
riparian areas along major rivers (Crews
1939, p. 5). The subspecies occupied a

range of approximately 60,000 square
kilometers (km2) (23,170 square miles
(mi2)) west of the Cascades Mountains:
From the Dalles, Oregon, in the east, to
the Pacific Ocean in the west; and Lake
Cushman in Mason County,
Washington, in the north, to Grants
Pass, Oregon, in the south (Crews 1939,
p- 3; Smithsonian 2014, p. 1). The
decline in CWTD numbers was rapid
with the arrival and settlement of
pioneers in the fertile river valleys
(Crews 1939, p. 2). Conversion of brushy
riparian land to agriculture,
urbanization, uncontrolled sport and
commercial hunting, and perhaps other
factors apparently caused the
extirpation of this deer over most of its
range by the early 1900s (Crews 1939,
PP- 2, 5). By 1940, a population of 500
to 700 animals along the lower
Columbia River in Oregon and
Washington, and a disjunct population

of 200 to 300 in Douglas County,
Oregon, survived (Crews 1939, p. 3;
Gavin 1984, p. 487; Verts and Carraway
1998, p. 480). These two remnant
populations remain geographically
separated by about 320 km (200 mi),
much of which is unsuitable or
discontinuous habitat. The Columbia
River DPS has a discontinuous current
range of approximately 240 km?2 (93
mi2) or about 24,281 hectares (ha)
(60,000 acres (ac)) (Smith 1985, p. 247)
(Figure 1) in limited areas of Clatsop
and Columbia Counties in Oregon, and
Cowlitz, Wahkiakum, and Clark
Counties in Washington. Within that
range, CWTD currently occupy an area
of approximately 6,475 ha (16,000 ac)
(U.S. Fish and Wildlife Service 2013a,
p. 7), with a 2014 population estimate
of about 830 deer (U.S. Fish and
Wildlife Service, unpublished data).
BILLING CODE 4333-15-D
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Figure 1. Current range of the Columbia River DPS of CWTD including subpopulations, as well as known CWTD occurrence. Inset map
shows the geographic isolation between the Columbia River DPS (Top) and the delisted Douglas County DPS (bottom).
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be removed from the list.” However,
revisions to the Lists of Endangered and
Threatened Wildlife and Plants (adding,
removing, or reclassifying a species)
must be based on determinations made
in accordance with sections 4(a)(1) and
4(b) of the Act. Section 4(a)(1) requires
that the Secretary determine whether a
species is endangered or threatened (or
not) because of one or more of five
threat factors. Section 4(b) of the Act
requires that the determination be made
“solely on the basis of the best scientific
and commercial data available.” While
recovery plans provide important
guidance to the Service, States, and
other partners on methods of
minimizing threats to listed species and
measurable objectives against which to
measure progress towards recovery, they
are not regulatory documents and
cannot substitute for the determinations
and promulgation of regulations
required under section 4(a)(1) of the
Act. A decision to revise the status of a
species on, or to remove a species from,
the Federal List of Endangered and
Threatened Wildlife (50 CFR 17.11) is
ultimately based on an analysis of the
best scientific and commercial data then
available to determine whether a species
is no longer an endangered species or a
threatened species, regardless of
whether that information differs from
the recovery plan.

There are many paths to
accomplishing recovery of a species,
and recovery may be achieved without
all criteria being fully met. For example,
one or more criteria may be exceeded
while other criteria may not yet be
accomplished. In that instance, we may
determine that the threats are
minimized sufficiently and the species
is robust enough to delist. In other
cases, recovery opportunities may be
discovered that were not known when
the recovery plan was finalized. These
opportunities may be used instead of
methods identified in the recovery plan.
Likewise, information on the species
may be learned that was not known at
the time the recovery plan was
finalized. The new information may

change the extent to which criteria need
to be met for recognizing recovery of the
species. Recovery of a species is a
dynamic process requiring adaptive
management that may, or may not, fully
follow the guidance provided in a
recovery plan.

In the 1983 Revised Recovery Plan for
CWTD (U.S. Fish and Wildlife Service
1983), the Service established the
following criteria for downlisting the
Columbia River DPS from endangered to
threatened: (1) Maintain a minimum of
at least 400 CWTD across the Columbia
River DPS; and (2) maintain 3 viable
subpopulations, 2 of which are located
on secure habitat (U.S. Fish and
Wildlife Service 1983, pp. 31-33).
Viable is defined as a minimum
November population of 50 individuals
or more. Secure habitat is defined as
free from adverse human activities in
the foreseeable future and relatively safe
from natural phenomena that would
destroy the habitat’s value to CWTD.

The recovery plan established the
following criteria for delisting (i.e.,
removing the species from the Federal
List of Endangered and Threatened
Wildlife): (1) Maintain a minimum of at
least 400 CWTD across the Columbia
River DPS; and (2) maintain 3 viable
subpopulations, all located on secure
habitat. Recovery actions specified in
the recovery plan to achieve the
downlisting and delisting goals include
management of existing subpopulations
and protection of their habitat,
establishment of new subpopulations,
and public education and outreach to
foster greater understanding of CWTD
and its place in the natural environment
of its historic range (U.S. Fish and
Wildlife Service 1983, pp. 31-33).

Recovery Plan Implementation for the
Columbia River DPS. At the time of the
Revised Recovery Plan’s publication,
the JBHR Mainland Unit subpopulation
was the only subpopulation considered
viable and secure. The Revised
Recovery Plan recommended increasing
the Tenasillahe Island subpopulation to
a minimum viable herd of 50 deer,
maintaining a total population

minimum of 400 deer, and securing
habitat for one additional subpopulation
(U.S. Fish and Wildlife Service 1983, p.
31).

Forty-eight years have passed since
the CWTD was federally listed as
endangered, and the species is now
more abundant and better distributed
throughout the lower Columbia River
Valley. The improvement is due in part
to the support and augmentation of
existing subpopulations, and the
establishment of new subpopulations
via successful translocations within the
species’ historical range. Currently,
there are six main CWTD
subpopulations: JBHR Mainland Unit
(88 deer), Tenasillahe Island (154 deer),
Upper Estuary Islands (39 deer), Puget
Island (227 deer), Westport/Wallace
Island (154 deer), and Ridgefield
National Wildlife Refuge (NWR) (48
deer) (see Table 1, below). Threats to the
species have been substantially
ameliorated and CWTD have met all of
the criteria for downlisting to threatened
in the Revised Recovery Plan. A review
of the species’ current status relative to
the downlisting criteria follows.

Downlisting Criterion 1: Maintain a
minimum of at least 400 CWTD across
the Columbia River DPS. This criterion
has been met. The total population of
the Columbia River DPS has been
maintained at over 400 deer annually
since regular surveys began in 1984, and
the population estimate for 2014 is more
than double this figure. See Table 1,
below, for CWTD subpopulations and
their current population sizes.

Downlisting Criterion 2: Maintain
three viable subpopulations, two of
which are located on secure habitat.
This criterion has been met. There are
currently four viable subpopulations of
CWTD: Tenasillahe Island at 154 deer,
Puget Island at 227 deer, Westport/
Wallace Island at 154 deer, and the JBH
Mainland Unit at 88 deer (see Table 1,
below). The Tenasillahe Island and
Puget Island subpopulations are located
on secure habitat, as explained in the
following status discussion.

TABLE 1—ESTIMATED POPULATION SizE OF THE CoLUMBIA RIVER DPS oF CWTD BY SUBPOPULATION
[U.S. Fish and Wildlife Service 2013a, p. 7; U.S. Fish and Wildlife Service, unpublished data]

: Westport/ JBHR Upper : )
Year Puget Island Te?sa;::ilghe Wallgce Mainland Esrtﬁ)ary R'?\l%geld Total
Island unit Islands ¢
170 40 150 360 0 0 720
215 40 125 480 0 0 860
195 55 125 500 0 0 875
185 70 150 500 0 0 905
205 80 150 410 0 0 845
205 90 150 375 0 0 820
200 105 150 345 0 0 800
200 130 150 280 0 0 760
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TABLE 1—ESTIMATED POPULATION SIZE OF THE COLUMBIA RIVER DPS oF CWTD BY SuBPOPULATION—Continued

[U.S. Fish and Wildlife Service 2013a, p. 7; U.S. Fish and Wildlife Service, unpublished data]

. Westport/ JBHR Upper . !
Year Puget Island Te?sallglrl]lghe Wallgce Mainland EsFt)LFJ)ary R'?\l%fl'qeld Total
Island unit Islands ¢

200 165 175 280 0 0 820
200 195 200 175 0 0 770
200 205 225 140 0 0 770
200 205 225 120 0 0 750
200 125 225 51 0 0 610
200 150 200 100 0 0 650
200 200 200 110 0 0 710
150 160 140 110 25 0 585
150 135 150 120 55 0 610
125 135 150 120 55 0 585
125 100 140 125 55 0 545
125 100 140 115 80 0 560
110 100 140 110 95 0 555
125 100 140 100 100 0 565
n/a 86 104 81 67 0

n/a 82 n/a 59 e41 0

138 b97 146 b74 28 0 4593
n/a 143 164 68 39 0 4630
171 90 n/a 83 f18 0 4603
227 154 9154 88 39 48 4830

aEstimates from 2006—2010 are derived from Forward-Looking Infrared (FLIR) survey results, but survey results from 2008 produced anoma-
lous data because an alternative technique was used. These data are not considered representative of actual numbers, and are thus not in-

cluded in this table.

bNumbers reflect a post-survey translocation of 16 deer from Tenasillahe Island to the Refuge mainland.
¢Includes Lord, Walker, Fisher, Hump, and Crims Islands.
dIncludes estimates from residual populations in Cottonwood Island, Clatskanie Flats, Brownsmead, Willow Grove, Barlow Point, and Rainier.

€ Does not include Fisher and Hump Islands.

fAssuming a white-tailed:black-tailed deer ratio of 20:1; this includes only Crims Island.
9 Approximate population estimate after 2014 translocation.
Note: Totals are not given in 2006 and 2007 due to incomplete data, and no surveys were conducted in 2012 or 2013.

At the time of the CWTD Revised
Recovery Plan publication in 1983, the
number of deer in the Columbia River
DPS was thought to be 300 to 400. The
first comprehensive survey effort in
1984 resulted in an estimate of 720 deer,
suggesting that prior estimates were
probably low. Beginning in 1996, the
Service began using Forward-Looking
Infrared (FLIR) thermography camera
systems affixed to a helicopter (or, in
2008, a fixed-wing Cessna 206) to
conduct aerial CWTD surveys within
the Columbia River DPS, in addition to
annual fall ground counts. Fall ground
counts have been conducted since 1985,
and have been used to provide more
clarity in establishing long-term
population trends by indicating gross
population changes. In years when FLIR
surveys were not completed, ground
counts were used to estimate whether
there had been any unusual decrease or
increase in a subpopulation. The current
estimate (2014) of the Columbia River
DPS population is approximately 830
deer (Table 1).

The JBHR Mainland Unit
subpopulation has fluctuated in
numbers since regular surveys began,
with a high of 500 deer in 1987 to a low
of 51 deer in 1996 (after a catastrophic

flood event). The declining population
trend seen in the JBHR Mainland Unit
subpopulation over the last 30 years
(Table 1) is likely the result of
overpopulation that occurred after the
area became a refuge in 1971. With the
protected status of the refuge and the
cessation of hunting, the deer increased
in numbers to levels that were
unsustainable given the amount of
available habitat, culminating with the
peak of 500 CWTD. Refuge biologists
established a goal of approximately 125
deer for the JBHR Mainland Unit to
maintain long-term stability (U.S. Fish
and Wildlife Service 2010, p. 2:62).
Flooding on the JBHR Mainland Unit
has occurred three times over the
history of the refuge, in 1996, 2006 and
2009. Although the refuge saw short-
term population declines after each
flood, the numbers returned to prior
levels within a few years. From 1997 to
the present, the JBHR Mainland Unit
subpopulation stabilized and
consistently maintains population
numbers above the recovery criteria
minimum of 50 deer (Table 1).

In March of 2011, JBHR personnel
discovered erosion of the dike that
protects the Mainland Unit from
flooding by the Columbia River. The

progressive erosion led to the closure of
Steamboat Slough Road, which runs on
top of the dike. A geotechnical
assessment determined that the dike
was at “imminent risk’ of failure (U.S.
Fish and Wildlife Service 2013b, p. 2)
and a breach at that location would
result in the flooding of the JBHR
Mainland Unit at high tides. In response
to this threat, the Service conducted an
emergency translocation of 37 CWTD
from the JBHR Mainland Unit to
unoccupied but suitable habitat at
Ridgefield NWR in early 2013 (U.S. Fish
and Wildlife Service 2013c, p. 8). The
U.S. Army Corps of Engineers
subsequently constructed a set-back
levee on JBHR to prevent flooding of the
refuge and to restore salmonid habitat
(U.S. Army Corps of Engineers 2013, p.
11). Though the set-back dike,
completed in fall 2014, reduces
available CWTD habitat on the JBHR
Mainland Unit by approximately 28 ha
(70 ac), or approximately 3.5 percent of
the total 797 ha (1,970 ac), it will restore
the stability of the remaining habitat for
the Mainland Unit subpopulation. After
the removal of 37 CWTD in 2013, the
population of the JBHR Mainland Unit
has rebounded quickly to an estimated
88 deer (2014).
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The JBHR also includes Tenasillahe
Island in Oregon. The 1983 Revised
Recovery Plan recommended increasing
the Tenasillahe Island subpopulation to
a minimum viable herd of 50 deer. The
Service has accomplished this recovery
goal through several translocation
efforts and habitat enhancement, and
the island’s subpopulation, though still
affected by flood events, has remained
relatively stable. The most current FLIR
survey at this location (in 2014)
estimated the population at 154 deer
(Table 1).

The Revised Recovery Plan identified
a series of islands near Longview,
Washington, as suitable habitat to create
a third subpopulation. These islands,
known as the Upper Estuary Islands,
included Fisher, Hump, Lord, and
Walker, with a total area of 400 ha (989
ac), under a mix of private and State
ownership. Fisher Island is a naturally
occurring tidal wetland dominated by
black cottonwood (Populus
trichocarpa), willow (Salix spp.), and
dogwood (Cornus nuttallii) (U.S. Fish
and Wildlife Service 2005, p. 1). The
remaining three islands are dredge
material sites with dense cottonwood
and shrub habitat. Translocations of
CWTD to Fisher/Hump and Lord/
Walker Islands began in 2003, and a
total of 66 deer (33 to each set of
islands) have been relocated there to
date (U.S. Fish and Wildlife Service
2013a, p. 23). The population goal for
the 4-island complex is at least 50
CWTD (U.S. Fish and Wildlife Service
2005, p. 1), but as a unit, this complex
has yet to maintain the target population
of 50 deer. The 4-island complex
currently contains 10 CWTD. It is
suspected that the low numbers of
CWTD in the complex are a result of
deer finding higher quality habitat in
areas adjacent to the island complex.
Telemetry data indicate that CWTD
frequently move between the island
complex and adjacent areas of Willow
Grove, the Barlow Point industrial area,
and Dibblee Point (U.S. Fish and
Wildlife Service 2005, p. 3), so many of
the translocated deer may be in these
other locations. These adjacent areas
averaged 44 CWTD between 2009 and
2011 (U.S. Fish and Wildlife Service
2013a, p. 23). However, further range
expansion in this region is limited by its
direct proximity to urban development.
The potential for problems associated
with translocations, particularly damage
to private gardens and commercial
crops, remains an issue with local
landowners and therefore limits CWTD
range expansion at this time.

Crims Island was also designated in
the Revised Recovery Plan as a suitable
translocation site and has subsequently

been added to the Upper Estuary Islands
subpopulation for recovery purposes.
Crims Island lies 1.6 km (1 mi)
downstream from the original Upper
Estuary Islands, and contributes to the
interchange among CWTD of
neighboring islands and mainland
subpopulations (U.S. Fish and Wildlife
Service 2005, p. 4). It was secured for
CWTD recovery in a 1999 agreement
between the Bonneville Power
Administration, the Columbia Land
Trust, and the Service (U.S. Fish and
Wildlife Service 2010, p. 1:19). Crims
Island has received 66 CWTD through
several translocation efforts (U.S. Fish
and Wildlife Service 2013a, p. 21). The
protected portion of the island
(approximately 191 ha (473 ac))
contains about 121 ha (300 ac) of
deciduous forest (black cottonwood,
Oregon ash (Fraxinus latifolia), and
willow), pasture, and marsh. Crims
Island was formerly grazed but remains
undeveloped. This area was originally
considered able to support 50 to 100
deer (U.S. Fish and Wildlife Service
2000, p. 2) but has only supported
between 8 and 33 deer since 2000, with
the latest population estimate at 29 deer
in 2014.

Puget Island has supported one of the
largest and most stable subpopulations
of CWTD. While densities have
historically been lower than refuge
lands, the size of Puget Island (about
2,023 ha (5,000 ac)) has enabled it to
support a healthy number of deer. Since
regular surveys began in 1984, the
population at Puget Island has averaged
between 175 and 200 deer. The latest
survey (2014) estimated the population
at a high of 227 deer. Eleven deer were
removed from the area for the 2014
translocation to Ridgefield NWR. Puget
Island is a mix of private and public
land. The private land consists mainly
of pasture for cattle and goats,
residential lots, and hybrid cottonwood
plantations that provide food and
shelter for the deer. Farmers and
ranchers on the island often implement
predator (coyote, Canis latrans) control
on their lands to protect poultry and
livestock, and this management activity
likely benefits the CWTD population on
the island.

The Westport/Wallace Island
subpopulation has also been stable and
relatively abundant since regular
surveys began. After reaching a peak of
approximately 225 deer in 1995, the
subpopulation’s last estimate from 2010
was 164 deer (Table 1). However, 10
deer were removed from the area for the
2014 translocation to Ridgefield NWR,
so the most current estimate is
approximately 154 deer. Habitat in the
Westport area consists mainly of

cottonwood/willow swamp and scrub-
shrub tidal wetlands. In 1995, Wallace
Island, Oregon, was purchased by the
Service for CWTD habitat. Though the
habitat is now protected for the recovery
of CWTD, the 227-ha (562-ac) island
alone is considered too small to support
a viable population (U.S. Fish and
Wildlife Service 2010, p. 4:39). Because
it is located adjacent to Westport,
Oregon, Wallace Island is considered
part of the Westport/Wallace Island
CWTD subpopulation. Acquisitions by
JBHR also include a 70-ha (173-ac) area
of Westport called the Westport Unit.

Ridgefield NWR is located in Clark
County, Washington, approximately 108
km (67 mi) southeast of JBHR, and is
comprised of 2,111 ha (5,218 ac) of
marshes, grasslands, and woodlands
with about 1,537 ha (3,800 ac) of upland
terrestrial habitat. As part of the 2013
emergency translocation, the Service
moved 37 deer from the JBHR Mainland
Unit to Ridgefield NWR in Clark
County, Washington (U.S. Fish and
Wildlife Service 2013c, p. 8). Eleven of
the deer suffered either capture-related
mortality or post-release mortality
within 2 months, mainly due to
predation (U.S. Fish and Wildlife
Service, unpublished data). In 2014,
another 21 deer were translocated to
Ridgefield NWR from Puget Island and
Westport, and the current estimated
population based on FLIR surveys is 48
deer (Table 1).

Cottonwood Island lies approximately
1.6 km (1 mi) upriver from Dibblee
Point on the Washington side of the
Columbia River. The 384-ha (948-ac)
island was considered in the Revised
Recovery Plan as a potential relocation
site; it was thought that the island could
support up to 50 deer. The island is a
recreational site for camping and fishing
with the surrounding waters used for
waterfowl hunting. Cottonwood Island
has multiple landowners, primarily a
coalition of ports administered by the
Port of Portland, but there are no people
living on the island and no commercial
interests (U.S. Fish and Wildlife Service
2013b, p. 15). In the fall of 2010, 15 deer
were moved to Cottonwood Island from
the Westport population in Oregon
(Cowlitz Indian Tribe 2010, p. 1). Seven
confirmed mortalities resulted from
vehicle collisions as CWTD dispersed
off the island (Cowlitz Indian Tribe
2010, p. 3). Telemetry monitoring by
Washington Department of Fish and
Wildlife (WDFW) personnel in the
spring of 2011 detected three radio-
collared CWTD on Cottonwood Island
and two on the Oregon mainland near
Rainier, Oregon. A second translocation
of 12 deer to Cottonwood Island (from
Puget Island) occurred in conjunction
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with the 2013 emergency translocation
effort (U.S. Fish and Wildlife Service
2013a, p. 24). All but four of these new
CWTD subsequently died or moved off
the island, with five deer dying from
vehicle strikes (U.S. Fish and Wildlife
Service, unpublished data). Habitat
quality may be a factor in the movement
of CWTD off the island, so habitat
restoration of about 6 ha (15 ac) was
conducted in 2013. Staff at JBHR and
the Cowlitz Indian Tribe are conducting
periodic monitoring of CWTD
translocated to Cottonwood Island.

While the overall population trend for
the Columbia River DPS appears to
decline over time along a similar
trajectory as the JBHR Mainland Unit
subpopulation until 2006, closer
examination reveals that the overall
trend is strongly influenced by the
decline of the unsustainable highs that
the JBHR Mainland Unit experienced in
the late 1980s. The other
subpopulations did not undergo a
similar decline, and when the JBHR
Mainland Unit is left out of the analysis,
the overall Columbia River DPS
population demonstrates a more
positive trend.

Page 37 of the Revised Recovery Plan
states, ““. . . protection and
enhancement (of off-refuge CWTD
habitat) can be secured through local
land use planning, zoning, easement,
leases, agreements, and/or
memorandums of understanding” (U.S.
Fish and Wildlife Service 1983, p. 37).
In the 30 years following the
development of the Revised Recovery
Plan, the Service interpreted this to
mean that the only acceptable methods
of securing habitat in order to meet
recovery criteria were the ones listed in
the above citation. This led the Service
to focus most CWTD recovery efforts on
increasing and maintaining the
subpopulations within the boundaries
of the JBHR rather than working in areas
that did not meet the narrow
interpretation of “secure” habitat. These
efforts resulted in some successful
recovery projects such as growing and
stabilizing the subpopulation on
Tenasillahe Island, which is part of
JBHR and currently one of the largest
subpopulations in the Columbia River
DPS. However, it also led the Service to
put significant resources and time
toward efforts that have shown less
consistent success, such as establishing
viable and stable herds on the Upper
Estuary islands. At present, a total of
314 deer have been translocated in an
effort to move CWTD to ‘“‘secure”
habitats. As discussed earlier in this
section, some translocations yielded
success (Ridgefield) and some failed to
increase subpopulation numbers

(Cottonwood Island and the Upper
Estuary Islands).

Two subpopulations, Puget Island and
Westport/Wallace Island, have
maintained relatively large and stable
numbers over the last 3 decades even
though these areas are not under
conservation ownership or agreement.
The number of CWTD in these two areas
clearly demonstrates a measure of
security in the habitat regardless of the
ownership of the land. If we look at
population trends and stability, these
two locations have provided more
biological security to CWTD than the
flood prone JBHR Mainland Unit, which
is protected for the conservation of
CWTD.

The 30-year population trends from
Puget Island and Westport/Wallace
Island make it clear that CWTD can
maintain secure and stable populations
on suitable habitat that is not formally
set aside by acquisition, conservation
easement, or agreement for the
protection of the species. Within this
context, we have re-evaluated the
current status of CWTD under a
broadened framework for what
constitutes ““secure’” habitat. This now
includes locations that, regardless of
ownership status, have supported viable
subpopulations of CWTD for 20 or more
years, and have no anticipated change to
land management in the foreseeable
future that would make the habitat less
suitable to CWTD.

While Puget Island and Westport/
Wallace Island had previously not been
considered ‘“‘secure” habitat, they have
been supporting two of the largest and
most stable subpopulations in the
Columbia River DPS since listing.
Although CWTD numbers at these 2
locations have fluctuated, the Westport/
Wallace Island subpopulation had 150
deer in 1984 and 164 deer in 2010, and
the Puget Island population had 170
deer in 1984 and 227 deer in 2014
(Table 1). The Revised Recovery Plan
identified Puget Island and the Westport
area as suitable sources for CWTD
translocations due in large part to their
population stability. Subsequently,
these two locations have been the donor
source for numerous translocations over
the last 30 years, including the removal
of 23 deer from Puget Island and 10 deer
from Westport as part of the 2013-2014
translocation effort. Removal of CWTD
from these two locations on multiple
occasions for the purpose of
translocation has not resulted in any
decrease in donor population numbers.

Since the late 1980s, the total acreage
of tree plantations on Puget Island
decreased by roughly half (Stonex 2012,
pers. comm.). However, a proportional
decrease in the numbers of CWTD did

not occur. Furthermore, though Puget
Island has experienced changes in land
use and increases in development over
time, such as the break-up of large
agricultural farms into smaller hobby
farms, the changes have not inhibited
the ability of CWTD to maintain a very
stable population on the island. The
Wahkiakum Comprehensive Plan (2006)
anticipates that future development on
Puget Island will continue to be tree
farms, agricultural farms, and rural
residential (both low density with 1- to
2-ha (2.5- to 5-ac) lots and medium
density with 0.4- to 1-ha (1- to 2.5-ac)
lots), with a goal of preserving the rural
character of the area (Wahkiakum
County 2006, p. 392). Puget Island’s
population has grown at a nominal rate
of 1 to 1.5 percent over the past 15
years; that past rate along with building
permit growth over the last 5 years leads
Wahkiakum County to project a
population growth rate on the island of
1.5 percent through the 20-year “plan
horizon” that extends through the year
2025 (Wahkiakum County 2006, p. 379).
Because CWTD have demonstrated the
ability to adapt to the type of
development on the island, continued
development of this type is not expected
to impact CWTD on the island in the
foreseeable future (Meyers 2013, pers.
comm.). Therefore, the Service
considers Puget Island secure habitat.

Apart from Wallace Island and the
Westport Unit, most of the area where
the Westport/Wallace Island
subpopulation is located is under
private ownership and a large portion of
that land is owned and managed by one
individual family. The family has
managed the land for duck hunting for
many years, implementing intensive
predator control and maintaining levees
as part of their land management
activities. The Service suspects that
CWTD reproduction in the Westport/
Wallace Island subpopulation has
benefited from this intensive predator
control (Meyers 2013, pers. comm.). If
the property owners alter the
management regime or the property
should change hands, the Westport/
Wallace Island subpopulation could be
negatively affected, particularly if the
owners decide to remove the current
levees, thereby inundating some of the
CWTD habitat (Meyers 2013, pers.
comm.). Because the stability of CWTD
in this area appears to be so closely tied
to one private landowner and their land
management choices, there is less
certainty as to the long-term security of
this subpopulation and its associated
habitat. As a result, although a small
portion of the habitat for this
subpopulation is protected for CWTD,
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the Service does not currently recognize
Westport/Wallace Island as secure
habitat. However, given that the area has
supported a healthy subpopulation of
CWTD for several decades, the Service
should consider securing this property
through purchase or conservation
agreement to ensure a stable
management regime, thereby increasing
recovery prospects for the Columbia
River DPS.

With respect to the species’ recovery
criteria (U.S. Fish and Wildlife Service
1983, pp. 31-33), we currently have 4
viable subpopulations of CWTD: (1)
Tenasillahe Island at 154 deer, (2) Puget
Island at approximately 227 deer, (3)
Westport/Wallace Island at 154 deer,
and (4) the JBHR Mainland Unit at 88
deer (Table 1). Furthermore, because
two of these viable subpopulations,
Tenasillahe Island and Puget Island, are
now considered secure, the Columbia
River DPS has met the recovery criteria
for downlisting to threatened status
under the Act. The Westport/Wallace
Island subpopulation has shown
consistent stability over the last 30
years, on par with Puget Island and
Tenasillahe Island, but its long-term
security is less certain. The JBHR
Mainland Unit has already rebounded
in numbers to over 50 animals (2014
population estimate was 88 deer), and
the set-back dike is in place to restore
the stability of the habitat. In order for
the Service to determine that the
population has regained its secure
status, several years of monitoring will
be necessary to accurately assess the
long-term response of the JBHR
Mainland Unit population to both the
removal of half its numbers in 2013, and
the reduction in habitat from the
construction of the setback dike.

Summary of Factors Affecting the
Species

Section 4 of the Act and its
implementing regulations (50 CFR part
424) set forth the procedures for listing
species, reclassifying species, or
removing species from listed status.
“Species” is defined by the Act as
including any species or subspecies of
fish or wildlife or plants, and any
distinct vertebrate population segment
of vertebrate fish or wildlife that
interbreeds when mature (16 U.S.C.
1532(16)). A species may be determined
to be an endangered or threatened
species due to one or more of the five
factors described in section 4(a)(1) of the
Act: (A) The present or threatened
destruction, modification, or
curtailment of its habitat or range; (B)
overutilization for commercial,
recreational, scientific, or educational
purposes; (C) disease or predation; (D)

the inadequacy of existing regulatory
mechanisms; or (E) other natural or
manmade factors affecting its continued
existence. We must consider these same
five factors in reclassifying (i.e.,
downlisting) a species. We may
downlist a species if the best available
scientific and commercial data indicate
that the species no longer meets the
definition of endangered, but instead
meets the definition of threatened due
to: (1) The species’ status has improved
to the point that it is not in danger of
extinction throughout all or a significant
portion of its range, but the species is
not recovered (as is the case with the
CWTD); or (2) the original scientific data
used at the time the species was
classified were in error.

Determining whether a species has
improved to the point that it can be
downlisted requires consideration of
whether the species is endangered or
threatened because of the same five
categories of threats specified in section
4(a)(1) of the Act. For species that are
already listed as endangered or
threatened, this analysis of threats is an
evaluation of both the threats currently
facing the species and the threats that
are reasonably likely to affect the
species in the foreseeable future
following the delisting or downlisting
and the removal or reduction of the
Act’s protections.

A species is “endangered’” for
purposes of the Act if it is in danger of
extinction throughout all or a
“significant portion of its range” and is
“threatened” if it is likely to become
endangered within the foreseeable
future throughout all or a “‘significant
portion of its range.” The word ‘‘range”
in the significant portion of its range
(SPR) phrase refers to the general
geographical area in which the species
occurs at the time a status determination
is made. We published a final policy
interpreting the phrase “‘Significant
Portion of its Range” (SPR) (79 FR
37578). The final policy states that (1)
if a species is found to be endangered
or threatened throughout a significant
portion of its range, the entire species is
listed as an endangered species or a
threatened species, respectively, and the
Act’s protections apply to all
individuals of the species wherever
found; (2) a portion of the range of a
species is “significant” if the species is
not currently endangered or threatened
throughout all of its range, but the
portion’s contribution to the viability of
the species is so important that, without
the members in that portion, the species
would be in danger of extinction, or
likely to become so in the foreseeable
future, throughout all of its range; (3)
the range of a species is considered to

be the general geographical area within
which that species can be found at the
time Service or the National Marine
Fisheries Service makes any particular
status determination; and (4) if a
vertebrate species is endangered or
threatened throughout an SPR, and the
population in that significant portion is
a valid DPS, we will list the DPS rather
than the entire taxonomic species or
subspecies. For the purposes of this
analysis, we will evaluate whether the
currently listed species, the Columbia
River DPS of CWTD, continues to meet
the definition of endangered or
threatened.

In considering what factors might
constitute threats, we must look beyond
the exposure of the species to a
particular factor to evaluate whether the
species may respond to the factor in a
way that causes actual impacts to the
species. If there is exposure to a factor
and the species responds negatively, the
factor may be a threat, and during the
five-factor analysis, we attempt to
determine how significant a threat it is.
The threat is significant if it drives or
contributes to the risk of extinction of
the species, such that the species
warrants listing as endangered or
threatened as those terms are defined by
the Act. However, the identification of
factors that could impact a species
negatively may not be sufficient to
compel a finding that the species
warrants listing. The information must
include evidence sufficient to suggest
that the potential threat is likely to
materialize and that it has the capacity
(i.e., it should be of sufficient magnitude
and extent) to affect the species’ status
such that it meets the definition of
endangered or threatened under the Act.

In the following analysis, we evaluate
the status of the Columbia River DPS of
CWTD throughout all its range as
indicated by the five-factor analysis of
threats currently affecting, or that are
likely to affect, the species within the
foreseeable future.

A. The Present or Threatened
Destruction, Modification, or
Curtailment of Its Habitat or Range.

CWTD evolved as a prairie edge/
woodland-associated species with
historically viable populations that were
not confined to river valleys (Bailey
1936, pp. 92—93). CWTD were then
extirpated in all but two areas of their
historical range: the Columbia River
DPS area and the Douglas County DPS
area. The remnant Columbia River DPS
population was forced by anthropogenic
factors (residential and commercial
development, roads, agriculture, etc.,
causing fragmentation of natural
habitats) into the lowland areas it now
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inhabits. Urban, suburban, and
agricultural areas now limit population
expansion, and existing occupied areas
support densities of CWTD indicative of
low-quality habitats, particularly lower
lying and wetter habitat than where the
species would typically be found.

Loss of habitat is suspected as a key
factor in historical CWTD declines;
12,140 ha (30,000 ac) of habitat along
the lower Columbia River were
converted for residential and large-scale
agricultural use from 1870 to 1970
(Northwest Power and Conservation
Council 2004, p. B4:13). Over time,
CWTD were forced into habitat that was
fragmented, wetter, and more lowland
than what would be ideal for the
species. The recovery of the Douglas
County DPS reflects the availability of
more favorable habitat (a mix of conifer
and hardwood-dominated vegetation
communities, including oak woodlands
and savannah) and compatible land use
practices, such as intensive sheep
grazing (Franklin and Dyrness 1988, p.
110).

Though limited access to high-quality
upland habitat in the Columbia River
DPS remains the most prominent
hindrance to CWTD dispersal and
recovery today, the majority of habitat
loss and fragmentation has already
occurred. The most dramatic land use
changes occurred during the era of
hydroelectric and floodplain
development in the Columbia River
basin, beginning with the construction
of Willamette Falls Dam in 1888 and
continuing through the 1970s
(Northwest Power and Conservation
Council 2013, p. 1). Compared to the
magnitude of change that occurred to
CWTD habitat through activities
associated with these types of
development (e.g., dredging, filling,
diking, and channelization) (Northwest
Power and Conservation Council 2004,
p. I, 13-15), significant future changes
to currently available habitat for the
Columbia River DPS are not anticipated.

Recovery efforts for CWTD have, in
large part, focused on formally
protecting land for the recovery of the
species through acquisitions and
agreements such as JBHR, Crims Island,
Cottonwood Island, and Wallace Island,
as well as restoration activities to
increase the quality of existing available
habitat. To date, the Service has worked
to conserve 3,604 ha (8,918 ac) of
habitat for the protection of CWTD (U.S.
Fish and Wildlife Service 2013, p. 20).
Habitat restoration and enhancement
activities on JBHR have improved the
quality of habitat since the publication
of the Revised Recovery Plan in 1983,
and Ridgefield NWR now has an active
habitat enhancement program in place

to support the translocated CWTD.
These efforts have added to the
available suitable habitat for the
Columbia River DPS and helped to
offset some of the impacts from previous
habitat loss.

Though much of the occupied habitat
in the Columbia River DPS is
fragmented, wetter than the species
prefers, and more vulnerable to
flooding, many variables influence
CWTD survival. A mosaic of ownerships
and protection levels does not
necessarily hinder the existence of
CWTD when land-use is compatible
with the habitat needs of the deer. For
example, on Puget Island, which is not
formally set aside for the protection of
CWTD, the fawn:doe (F:D) ratios are
higher than on the protected JBHR
Mainland Unit, and the area has
supported a stable CWTD population
without active management in the midst
of continued small-scale development
for several decades. Additionally, the
Westport/Wallace Island subpopulation
has long maintained stable numbers,
even though most of the area is not
managed for the protection of CWTD.
The level of predation, level of
disturbance, and condition of habitat all
influence how CWTD can survive in
noncontiguous habitats.

Flooding is a threat to CWTD habitat
when browsing and fawning grounds
become inundated for prolonged
periods. In the past, significant flooding
events have caused large-scale CWTD
mortality and emigration from the JBHR
Mainland Unit (U.S. Fish and Wildlife
Service 2007, p. 1). The JBHR Mainland
Unit experienced three major storm-
related floods in 1996, 2006, and 2009.
These flooding events were associated
with a sudden drop in population
numbers, followed by population
recovery in the next few years. During
some historical flooding events, CWTD
abandoned and have not returned to
low-lying areas that became inundated,
particularly areas that continued to
sustain frequent flooding such as
Karlson Island.

A large proportion of all occupied
CWTD habitat is land that was
reclaimed from tidal inundation in the
early 20th century by construction of
dikes and levees for agricultural use
(U.S. Fish and Wildlife Service 2010, p.
1:17). In recent years, there has been
interest in restoring the natural tidal
regime to some of this land, mainly for
fish habitat enhancement. This
restoration could reduce habitat for
CWTD in certain areas where the
majority of the subpopulation relies
upon the reclaimed land. Since 2009,
three new tide gates were installed on
the JBHR Mainland Unit to improve fish

passage and facilitate drainage in the
event of large-scale flooding. When the
setback levee on the refuge was
completed in fall 2014, the original dike
under Steamboat Slough Road was
breached and the estuarine buffer
created now provides additional
protection from flooding to the JBHR
Mainland Unit. However, it has also
resulted in the loss or degradation of
about 28 ha (70 ac) of CWTD habitat,
which amounts to approximately 3.5
percent of the total acreage of the JBHR
Mainland Unit.

The persistence of invasive species,
especially reed canary grass, has
reduced forage quality over much of
CWTD’s range, but it remains unclear as
to how much this change in forage
quality is affecting the overall status of
CWTD. While CWTD will eat the grass,
it is only palatable during early spring
growth, or about 2 months in spring,
and it is not a preferred forage species
(U.S. Fish and Wildlife Service 2010, p.
3:12). Cattle grazing and mowing are
used on JBHR lands to control the
growth of reed canary grass along with
tilling and planting of pasture grasses
and forbs. This management entails a
large effort that will likely be required
in perpetuity unless other control
options are discovered. Reed canary
grass is often mechanically suppressed
in agricultural and suburban
landscapes, but remote areas, such as
the upriver islands, experience little
control. Reed canary grass thrives in wet
soil and excludes the establishment of
other grass or forb vegetation that is
likely more palatable to CWTD.
Increased groundwater due to sea level
rise or subsidence of diked lands may
exacerbate this problem by extending
the area impacted by reed canary grass.
However, where groundwater levels rise
high enough and are persistent, reed
canary grass will be drowned out and
may be eradicated, though this rise in
water level may also negatively affect
CWTD. The total area occupied by reed
canary grass in the future may therefore
decrease, remain the same, or increase,
depending on topography, land
management, or both.

Competition with elk (Cervus
canadensis) for forage on the JBHR
Mainland Unit has historically posed a
threat to CWTD (U.S. Fish and Wildlife
Service 2004, p. 5). To address these
concerns, JBHR staff trapped and
removed 321 elk during the period from
1984 to 2001. Subsequently, JBHR staff
conducted two antlerless elk hunts,
resulting in a harvest of eight cow elk
(U.S. Fish and Wildlife Service 2004, p.
13). The combination of these efforts
and elk emigration reduced the elk
population to fewer than 20 individuals.
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The JBHR considers their elk reduction
goal to have been met. Future increases
in the population above 20 individuals
may be controlled with a limited public
hunt (U.S. Fish and Wildlife Service
2010, p. B-20). In a related effort, JBHR
personnel have constructed roughly 4
miles (6.4 km) of fencing to deter elk
immigration onto the JBHR (U.S. Fish
and Wildlife Service 2004, p. 10).

Climate Change

Our analyses under the Act include
consideration of ongoing and projected
changes in climate. The terms “‘climate”
and “climate change” are defined by the
Intergovernmental Panel on Climate
Change (IPCC). “Climate” refers to the
mean and variability of different types
of weather conditions over time, with 30
years being a typical period for such
measurements, although shorter or
longer periods also may be used
(Intergovernmental Panel on Climate
Change 2013, p. 1450). The term
“climate change” thus refers to a change
in the mean or variability of one or more
measures of climate (e.g., temperature or
precipitation) that persists for an
extended period, typically decades or
longer, whether the change is due to
natural variability, human activity, or
both (Intergovernmental Panel on
Climate Change 2013, p. 1450). Various
types of changes in climate can have
direct or indirect effects on species.
These effects may be positive, neutral,
or negative and they may change over
time, depending on the species and
other relevant considerations, such as
the effects of interactions of climate
with other variables (e.g., habitat
fragmentation) (Intergovernmental Panel
on Climate Change 2007, pp. 8-14, 18—
19). In our analyses, we use our expert
judgment to weigh relevant information,
including uncertainty, in our
consideration of various aspects of
climate change.

Environmental changes related to
climate change could potentially affect
CWTD occupying low-lying habitat that
is not adequately protected by well-
maintained dikes. Furthermore, even in
areas that have adequate dikes built, the
integrity of those dikes could be at risk
of failure from climate change. Climatic
models have predicted significant sea-
level rise over the next century (Mote et
al. 2014, p. 492). Rising sea levels could
degrade or inundate current habitat,
forcing some subpopulations of CWTD
to move out of existing habitat along the
Columbia River into marginal or more
developed habitat. A rise in
groundwater levels could alter
vegetation regimes, lowering forage
quality of CWTD habitat and allowing
invasive plants to expand their range

into new areas of CWTD habitat. The
increase in ground water levels due to
sea-level rise could also allow the threat
of hoof rot to persist or increase.

Maintaining the integrity of existing
flood barriers that protect CWTD habitat
will be important to the recovery of the
Columbia River DPS until greater
numbers of CWTD can occupy upland
habitat through recruitment, additional
translocations, and natural range
expansion. The JBHR Mainland Unit has
experienced three major storm-related
floods since 1996. While this could be
a cluster of storms in the natural
frequency of occurrence, it could also
indicate increased storm intensity and
frequency due to climate change effects.
These flooding events have been
associated with a sudden drop in the
CWTD population (Table 1), which then
slowly recovers. An increased rate of
occurrence of these events, however,
could permanently reduce the size of
this subpopulation. The potential for
increased numbers of flood events could
also lead to increases in the occurrence
of hoof rot and other deer maladies.

The National Wildlife Federation has
employed a model to predict changes in
sea level in Puget Sound, Washington,
and along areas of the Oregon and
Washington coastline. The study
predicted an average rise of 0.28 m (0.92
ft) by 2050, and 0.69 m (2.26 ft) by 2100,
in the Columbia River region (Glick et
al. 2007, p. 73). A local rise in sea level
would translate into the loss of some
undeveloped dry land and tidal and
inland fresh marsh habitats. By 2100,
projections show that these low-lying
habitats could lose from 17 to 37
percent of their current area due to an
influx of saltwater. In addition, since
the JBHR Mainland Unit and
Tenasillahe Island were diked in the
early 1900s, the land within the dikes
has subsided and dropped to a level
near or below groundwater levels. This
in turn has degraded CWTD habitat
quality in some areas. Although salt-
water intrusion does not extend this far
inland, the area experiences 2- to 2.5-m
(7- to 8-ft) tidal shifts due to a backup
of the Columbia River. Sea-level rise
may further increase groundwater levels
on both of these units, as levees do not
provide an impermeable barrier to
groundwater exchange.

Due to the reasons listed above, we
find the effects of climate change to be
a potential threat to some
subpopulations of CWTD in the future,
particularly the JBHR Mainland Unit
and Tenasillahe Island subpopulations,
but not the entire Columbia River DPS.
Because of the low-lying nature of some
currently occupied CWTD habitat in the
Columbia River DPS, the long-term

stability of the subpopulations in those
areas may rely on the availability of and
access to high-quality upland habitat
protected from the effects of projected
sea-level rise. The Golumbia River DPS
would benefit from the identification of
additional suitable high-quality upland
habitat and the development of
partnerships with State wildlife
agencies to facilitate the translocation of
CWTD to these areas, as well as securing
land with existing stable
subpopulations, such as the Westport
area.

Summary of Factor A

Habitat loss still remains a threat
today, though a greater understanding of
CWTD adaptation and persistence
clearly indicates that the severity of the
threat is less than previously thought.
Stable populations of the species do
persist in habitat that was previously
dismissed as inadequate for long-term
survival such as the subpopulations on
Puget Island, Washington, and in
Westport, Oregon (Westport/Wallace
Island subpopulation). Historical habitat
loss was largely a result of development
and while this activity is still a limiting
factor, we now understand that the type
of development influences how CWTD
respond. Areas such as Puget Island
have been and are expected to continue
experiencing the breakup of large
agricultural farms into smaller hobby
farms with a continued focus on low- to
medium-density rural residential
development. This type of change has
not inhibited the ability of CWTD to
maintain a stable population on Puget
Island. Therefore, this type of
development is not expected to impact
CWTD on Puget Island in the
foreseeable future. In contrast, areas like
Willow Grove will likely see a
continued change from an agricultural
to a suburban landscape; this type of
development may have a negative
impact on CWTD depending on the
density of development.

The Service's recovery efforts
involving habitat acquisition and
restoration have led to a corresponding
increase in the amount and quality of
habitat specifically protected for the
benefit of CWTD. Habitat enhancement
efforts have been focused primarily on
the JBHR Mainland Unit, followed by
Tenasillahe Island and Crims Island
where attention has been focused on
increasing the quality of browse, forage,
and cover. There is also a new habitat
enhancement program at Ridgefield
NWR that is focused on increasing the
amount of browse and forage available
to CWTD. Finally, CWTD now have
access to the upland areas at Ridgefield
NWR, and it is expected that they will
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respond positively to the higher quality
habitat.

The rise in sea level predicted by
climate change models could threaten
any low-lying habitat of the Columbia
River DPS not adequately protected by
dikes, and also threaten the integrity of
dikes providing flood control to certain
subpopulations of CWTD. Therefore, the
effects of climate change could
potentially impact certain
subpopulations of CWTD in the future,
but climate change does not constitute
a threat to the entire DPS now or in the
foreseeable future. Overall, although the
threat of habitat loss and modification
still remains, it is lower than thought at
the time the Recovery Plan was
developed; this is due to habitat
acquisition and enhancement efforts, as
well as an overall better understanding
of the influence of different types of
development on CWTD populations.

B. Overutilization for Commercial,
Recreational, Scientific, or Educational
Purposes

Overutilization for commercial,
scientific, or educational purposes is not
a threat to CWTD. While historical
overharvest of CWTD contributed to
population decline, all legal harvest of
CWTD in the Columbia River DPS
ceased when CWTD was federally listed
as endangered. Just after the
establishment of the JBHR, poaching
was not uncommon. Public
understanding and views of CWTD have
gradually changed however, and
poaching is no longer considered a
threat. Regulations and enforcement are
in place to protect CWTD from
overutilization, and a downlisting (and
associated 4(d) rule) would not change
this. There have only been a few cases
of intentional shooting of CWTD
through poaching in the 48 years since
CWTD were first listed (Bergh 2014,
pers. comm.). Though poaching cannot
be completely ameliorated, this current
level of poaching is not considered a
threat. If subpopulations should decline,
poaching could have a greater impact on
CWTD numbers and would need to be
monitored. Though overutilization was
a factor that led to the listing of CWTD
as federally endangered in 1967, it does
not constitute a threat now or in the
foreseeable future.

C. Disease or Predation
Disease

The Revised Recovery Plan lists
necrobacillosis (hoof rot) as a primary
causal factor in CWTD mortality on the
JBHR (U.S. Fish and Wildlife Service
1983, p. 13). Fusobacterium
necrophorum is identified as the

etiological agent in most cases of hoof
rot, although concomitant bacteria such
as Arcanobacterium pyogenes may also
be at play (Langworth 1977, p. 383).
Damp soil or inundated pastures
increase the risk of hoof rot among
CWTD with foot injuries (Langworth
1977, p. 383). Among 155 carcasses
recovered from 1974 to 1977, hoof rot
was evident in 31 percent (n=49) of the
cases, although hoof rot only attributed
directly to 3 percent (n=4) of CWTD
mortalities (Gavin et al. 1984, pp. 30—
31). Currently, CWTD on the JBHR
Mainland Unit have occasionally
displayed visible evidence of hoof rot,
and recent cases have been observed on
Puget Island, but its prevalence is not
known to be a limiting factor in
population growth (U.S. Fish and
Wildlife Service 2010, p. 4:53). Of the
49 CWTD captured from the JBHR
Mainland Unit and Puget Island in
2013, none displayed evidence of hoof
rot at the time of capture (U.S. Fish and
Wildlife Service, unpublished data).
Deer hair loss syndrome (DHLS) was
documented in black-tailed deer in
northwest Oregon from 2000 to 2004
(Biederbeck 2004, p. 4). DHLS results
when a deer with an immune system
weakened by internal parasites is
plagued with ectoparasites such as deer
lice (Damalinia (Cervicola) spp.). The
weakened deer suffer increased
inflammation and irritation, which
result in deer biting, scratching, and
licking affected areas and, ultimately,
removing hair in those regions. This
condition is found most commonly
among deer occupying low-elevation
agricultural areas (below 183 m (600 ft)
elevation). While the study found a
higher instance in black-tailed deer,

cases in CWTD have also been observed.

Most cases (72 percent) of DHLS
detected at the Saddle Mountain Game
Management Unit in northwest Oregon
were associated with black-tailed deer.
Twenty-six percent of black-tailed deer
surveyed in the Saddle Mountain Game
Management Unit showed symptoms of
DHLS, while only 7 percent of CWTD
were symptomatic (Biederbeck 2004, p.
4). Additionally, cases were identified
in CWTD in 2002 and 2003, but none of
the CWTD surveyed in 2004 showed
evidence of the disease (Biederbeck
2004, p. 4). CWTD captured during
translocations in recent years have
occasionally exhibited evidence of hair
loss. Mild hair loss has been observed
in a few fawns and yearlings (U.S. Fish
and Wildlife Service 2010, p. 4:53).
DHLS is not thought to be highly
contagious, nor is it considered to be a
primary threat to CWTD survival,
although it has been associated with
deer mortality (Biederbeck 2002, p. 11;

2004, p. 7). Reports of DHLS among
black-tailed deer in Washington have
indicated significant mortality
associated with the condition. In 2006,
a high number of Yakima area mule deer
(Odocoileus hemionus) mortalities were
reported with symptoms of DHLS
(Washington Department of Fish and
Wildlife 2010, p. 1), although their
mortality may be more related to a
significant outbreak of lice in the
population at the time. With respect to
CWTD, however, there has been no
documented mortality associated with
the disease on the JBHR Mainland Unit
(U.S. Fish and Wildlife Service 2010, p.
4:53) and DHLS is not a current or
foreseeable threat.

Parasite loads were tested in 16
CWTD on the JBHR Mainland Unit and
Tenasillahe Island in February of 1998
(Creekmore and Glaser 1999, p. 3). All
CWTD tested via fecal samples showed
evidence of the stomach worm
Haemonchus contortus. Lung worm
(Parelaphostrongylus spp.) and
trematode eggs, possibly from liver
flukes (Fascioloides spp.), were also
detected. These results are generally not
a concern among healthy populations,
and even though the Columbia River
DPS of CWTD has less than optimal
forage and habitat quality available in
some subpopulations, their relatively
high parasite load has never been linked
to mortality in the DPS. Parasites are not
a current or future threat to CWTD, as
the parasite load appears to be offset by
a level of fecundity that supports stable
or increasing populations.

Predation

Coyote predation on CWTD has been
a problem for the Columbia River DPS,
but careful attention to predator control
has demonstrated that predation can be
managed. Since 1983, studies have been
conducted to determine the primary
factors affecting fawn survival
throughout the range of the Columbia
River DPS of CWTD (U.S. Fish and
Wildlife Service, unpublished data), and
coyote predation is thought to be the
most significant impact on fawn
recruitment. On the JBHR Mainland
Unit, Clark et al. (2010, p. 1) fitted 131
fawns with radio collars and tracked
them for the first 150 days of age from
1978 to 1982, and then again from 1996
to 2000 (16 deer were dropped from the
analyses due to collar issues). The
authors found only a 23 percent survival
rate. Coyote predation was determined
to be the primary cause of fawn
mortality, accounting for 69 percent
(n=61) of all documented mortalities. In
comparison, disease and starvation
accounted for 16 percent of known fawn
mortalities. The cause(s) of the
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remaining 15 percent of mortalities was
unknown.

Between 1997 and 2008, 46 coyotes
were removed from the JBHR Mainland
Unit by the U.S. Department of
Agriculture (USDA) Animal and Plant
Health Inspection Service (U.S. Fish and
Wildlife Service 2010, p. 4:62). In some
cases, removal has been correlated with
an increase in fawn survival. In 1996,
the estimated JBHR Mainland Unit
Fawn:Doe (F:D) ratio was 15:100. The
following year, after 9 coyotes were
removed, the F:D ratio increased to
61:100 (U.S. Fish and Wildlife Service
2010, p. 4:54). On Tenasillahe Island,
the average F:D ratio between 2001 and
2003 was 6:100. No coyotes were
removed during that time. Over the next
5 years (2004 to 2008), 31 coyotes were
removed, and the F:D ratio improved
and averaged 37:100. Clark et al. (2010,
p. 14) suggested shifting the timing of
coyote removal from winter/early spring
to the critical fawning period of June to
September. This suggestion has been
included in the comprehensive
conservation plan for the JBHR and has
been implemented since 2008. Since
shifting the timing of predator control,

a F:D ratio of 37:100 has been
maintained on the JBHR Mainland Unit.
Due to the evident success of predator
control efforts at JBHR, Ridgefield NWR
began implementing a coyote control
program in May 2013, to support the
newly translocated CWTD.

It is common for private landowners
in the region to practice predator control
on their property, and we have no
information that leads us to anticipate a
change in the level of predator control
on these lands in the foreseeable future
(Meyers 2013, pers. comm.).
Additionally, coyote control has been in
practice on refuge lands for some time
and will continue to be implemented on
both JBHR and Ridgefield NWR to
support the translocated populations.
While coyote control efforts in the
Columbia River DPS have met with
some success, there may be other
factors, such as habitat enhancement,
also influencing increased ratios in
certain CWTD subpopulations. Doe
survival in the DPS has been shown to
rely more heavily on the availability of
nutritious forage than predation
pressures, even though fawn predation
within subpopulations is most likely
influenced by coyote population cycles
(Phillips 2009, p. 20). Furthermore, deer
and elk populations can be depressed by
the interplay between various factors
such as habitat quality and predation
pressures (Oregon Department of Fish
and Wildlife 2013, p. 8).

As CWTD move towards full recovery
and increase in numbers as well as

occupation of higher quality habitat
such as Ridgefield NWR, predation will
be offset by increased fecundity. Also,
the rate of predator control currently in
place is not anticipated to change in the
foreseeable future. An intermediate
focus on coyote control for the
translocated populations on refuge
lands (and monitoring of predation by
other species such as bobcat), used in
conjunction with long-term
improvement of habitat conditions, is
anticipated to yield fecundity increases
that will lead to self-sustaining
population levels. While predator
control is in practice in some
subpopulations, predation at the DPS
scale is not a threat.

Summary of Factor C

Diseases naturally occur in wild
ungulate populations. Diseases such as
hoof rot, DHLS, and parasite loads can
often work through a population
without necessarily reducing the overall
population abundance. Even though the
relatively high parasite load in the
Columbia River DPS of CWTD is
compounded by the additional stressor
of suboptimal forage and habitat quality
for some subpopulations, the load itself
has never been linked to mortality in the
DPS. Disease in the Columbia River DPS
of CWTD is not a threat now or in the
foreseeable future.

Predation in the Columbia River DPS
of CWTD is not a threat now or in the
foreseeable future. Depredation of fawns
by coyotes is common in the Columbia
River DPS; however many factors work
in conjunction with each other to
determine overall level of fawn
recruitment. Coyote control is in
practice on some private lands in the
region as well as both JBHR and
Ridgefield NWR, and the level of control
is not anticipated to change in the
foreseeable future. As CWTD increase in
numbers through continued recovery
efforts, population increases will offset
the impact of predation.

D. The Inadequacy of Existing
Regulatory Mechanisms

Under this factor, we examine
whether existing regulatory mechanisms
are inadequate to address the threats to
the CWTD discussed under other
factors. Section 4(b)(1)(A) of the Act
requires the Service to take into account
“those efforts, if any, being made by any
State or foreign nation, or any political
subdivision of a State or foreign nation,
to protect such species. . . .” In
relation to Factor D under the Act, we
interpret this language to require the
Service to consider relevant Federal,
State, and Tribal laws, regulations, and
other such mechanisms that may

minimize any of the threats we describe
in threat analyses under the other four
factors, or otherwise enhance
conservation of the species. We give
strongest weight to statutes and their
implementing regulations and to
management direction that stems from
those laws and regulations. An example
would be State governmental actions
enforced under a State statute or
constitution, or Federal action under
statute.

The following section includes a
discussion of State, local, or Federal
laws, regulations, or treaties that apply
to CWTD. It includes legislation for
Federal land management agencies and
State and Federal regulatory authorities
affecting land use or other relevant
management. Before CWTD was
federally listed as endangered in 1967,
the species had no regulatory
protections. Existing laws were
considered inadequate to protect the
subspecies. The CWTD was not
officially recognized by Oregon or
Washington as needing any special
protection or given any special
consideration under other
environmental laws when project
impacts were reviewed.

The CWTD is now designated as
“State Endangered”” by the WDFW.
Although there is no State Endangered
Species Act in Washington, the
Washington Fish and Wildlife
Commission has the authority to list
species (Revised Code of Washington
(RCW) 77.12.020), and they listed
CWTD as endangered in 1980. State
listed species are protected from direct
take, but their habitat is not protected
(RCW 77.15.120). Under the Washington
State Forest Practices Act, the
Washington State Forest Practices Board
has the authority to designate critical
wildlife habitat for State-listed species
affected by forest practices (Washington
Administrative Code (WAC) 222-16—
050, WAC 222-16-080), though there is
no critical habitat designated for CWTD.

The WDFW'’s hunting regulations
remind hunters that CWTD are listed as
endangered by the State of Washington
(Washington Department of Fish and
Wwildlife 2015, pp. 18, 20). This
designation means it is illegal to hunt,
possess, or control CWTD in
Washington. There has been one
documented case of an accidental
shooting of CWTD by a black-tailed deer
hunter due to misidentification, and a
few cases of intentional shooting of
CWTD through poaching in the 48 years
since CWTD were first listed (Bergh
2014, pers. comm.). The State
endangered designation adequately
protects individual CWTD from direct
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harm, but offers no protection to CWTD
habitat.

The Washington State Legislature
established the authority for Forest
Practices Rules (FPR) in 1974. The
Forest Practices Board established rules
to implement the Forest Practices Act in
1976, and has amended the rules
continuously over the last 30 years. The
WDNR is responsible for implementing
the FPR and is required to consult with
the WDFW on matters relating to
wildlife, including CWTD. The FPR do
not specifically address CWTD, but they
do address endangered and threatened
species under their “Class IV-Special”
rules (WAC 222-10-040). If a
landowner’s forestry-related action
would “reasonably . . . be expected,
directly or indirectly, to reduce
appreciably the likelihood of the
survival or recovery of a listed species
in the wild by reducing the
reproduction, numbers, or distribution
of that species,” the landowner would
be required to comply with the State’s
Environmental Policy Act guidelines
before they could perform the action in
question. The guidelines can require the
landowner to employ mitigation
measures, or they may place conditions
on the action such that any potentially
significant adverse impacts would be
reduced. Compliance with the FPR does
not substitute for or ensure compliance
with the Federal Endangered Species
Act. A permit system for the scientific
taking of State-listed endangered and
threatened wildlife species is managed
by the WDFW.

Though CWTD (Columbia River DPS)
are not listed as endangered or
threatened by the State of Oregon, they
are classified as a “protected mammal”
by the State of Oregon because of their
federally endangered designation, and
this will not change if CWTD are
federally downlisted to threatened
(Oregon Department of Fish and
Wildlife 2012, p. 1). The CWTD is
designated as ““Sensitive-Vulnerable” by
the Oregon Department of Fish and
Wildlife (ODFW). The “Sensitive”
species classification was created under
Oregon’s Sensitive Species Rule (Oregon
Administrative Rules (OAR) 635—100—
040) to address the need for a proactive
species conservation approach. The
Sensitive Species List is a nonregulatory
tool that helps focus wildlife
management and research activities,
with the goal of preventing species from
declining to the point of qualifying as
“endangered” or ‘“‘threatened’”” under the
Oregon Endangered Species Act (Oregon
Revised Statutes (ORS) 496.171,
496.172, 496.176, 496.182 and 496.192).
Species designated as Sensitive-
Vulnerable are those facing one or more

threats to their populations, habitats, or
both. Vulnerable species are not
currently imperiled with extirpation
from a specific geographic area or the
State, but could become so with
continued or increased threats to
populations, habitats, or both. This
designation encourages but does not
require the implementation of any
conservation actions for the species. The
ODFW does not allow hunting of
CWTD, except for controlled hunt of the
federally delisted Douglas County DPS
in areas near Roseburg, Oregon (Oregon
Department of Fish and Wildlife 2015,
p- 39). There have been no documented
cases of accidental or intentional killing
of CWTD in Oregon (Boechler 2014,
pers. comm.).

The State may authorize a permit for
the scientific taking of a federally
endangered or threatened species for
“‘activities associated with scientific
resource management such as research,
census, law enforcement, habitat
acquisition and maintenance,
propagation and transplantation.” An
incidental taking permit or statement
issued by a Federal agency for a species
listed under the Federal Endangered
Species Act “shall be recognized by the
state as a waiver for any state protection
measures or requirements otherwise
applicable to the actions allowed under
the federal permit”” (ORS 96.172(4)).

The Oregon Forest Practices Act (ORS
527.610 to 527.992 and OAR Chapter
629, Divisions 600 to 665) lists
protection measures specific to private
and State-owned forested lands in
Oregon. These measures include
specific rules for overall maintenance of
fish and wildlife, and specifically
federally endangered and threatened
species including the collection and
analysis of the best available
information and establishing inventories
of these species (ORS 527.710 section
3(a)(A)). Compliance with the forest
practice rules does not substitute for or
ensure compliance with the Endangered
Species Act.

The Oregon Department of Forestry
recently updated their Northwest
Oregon Forest Plan (Oregon Department
of Forestry 2010). There is no mention
of CWTD in their Forest Plan, but they
do manage for elk and black-tailed deer.
Landowners and operators are advised
that Federal law prohibits a person from
taking certain endangered or threatened
species that are protected under the
Endangered Species Act (Act) (OAR
629-605-0105).

Federal status under the Act
continues to provide additional
protections to CWTD not available
under State laws. Other than the ‘‘take”
that would be allowed for the specific

activities outlined in the accompanying
proposed 4(d) rule, “take”” of CWTD is
prohibited on all lands without a permit
or exemption from the Service.
Furthermore, the National Wildlife
Refuge System Improvement Act of
1997 (16 U.S.C. 668dd et seq.) provides
additional protection to CWTD. Where
CWTD occur on NWR lands (JBHR and
Ridgefield NWR), this law protects
CWTD and their habitats from large-
scale loss or degradation due to the
Service’s mission “to administer a
national network of lands . . . for the
conservation, management, and where
appropriate, restoration of the fish,
wildlife, and plant resources and their
habitats.”

The JBHR was established in
Washington in 1971, specifically to
protect and manage the endangered
CWTD. The JBHR includes several
subpopulations (Mainland Unit,
Tenasillahe Island, and a portion of
Westport/Wallace Island), supporting a
total of approximately one third of the
DPS population of CWTD. The JBHR’s
CCP includes goals for the following: (1)
Protecting, maintaining, enhancing, and
restoring habitats for CWTD; (2)
contributing to the recovery of CWTD by
maintaining minimum population sizes
on JBHR properties; and (3) conducting
survey and research activities,
assessments, and studies to enhance
species protection and recovery (U.S.
Fish and Wildlife Service 2010, pp.
2:48-76). The JBHR implements habitat
improvement and enhancement actions
on a regular basis as well as predator
management. As of early 2013,
Ridgefield NWR is home to a new
subpopulation of CWTD. Habitat
conditions on Ridgefield NWR are
favorable for CWTD, and predator
control is being implemented. Regular
monitoring will occur to assess the
viability of the subpopulation over time.
Both JBHR and Ridgefield NWR must
conduct section 7 consultations under
the Act for any refuge activity that may
result in adverse effects to CWTD.

Summary of Factor D

Although additional regulatory
mechanisms have been developed for
the Columbia River DPS since its listing
under the Act and these mechanisms are
working as designed and help to
minimize threats, they do not fully
ameliorate the threats to the species and
its habitat. At present without the
protections of the Act, the existing
regulatory mechanisms for the Columbia
River DPS remain inadequate.
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E. Other Natural or Manmade Factors
Affecting Its Continued Existence
Hybridization

Hybridization with black-tailed deer
was not considered a significant threat
to the Columbia River DPS of CWTD at
the time of the development of the
Revised Recovery Plan (U.S. Fish and
Wildlife 1983, p. 40). Later studies
raised some concern over the presence
of black-tailed deer genes in the isolated
Columbia River DPS population. Gavin
and May (1988, p. 1) found evidence of
hybridization in 6 of 33 samples of
CWTD on the JBHR Mainland Unit and
surrounding area. A subsequent study
revealed evidence of hybridization on
Tenasillahe Island, but not the JBHR
Mainland Unit (Piaggio and Hopken
2009, p. 18). On Tenasillahe Island, 32
percent (8) of the 25 deer tested and
identified as CWTD contained genes
from black-tailed deer. Preliminary
evidence shows no morphological
differences in CWTD/black-tailed deer
hybrids, suggesting molecular analysis
may be the only analytic tool in tracking
hybridization. These data suggest that
these genes may have been due to a
single hybridization event that is being
carried through the Tenasillahe Island
population.

Translocation efforts have at times
placed CWTD in areas that support
black-tailed deer populations. While
few black-tailed deer inhabit the JBHR
Mainland Unit or Tenasillahe Island,
the Upper Estuary Islands population
may experience more interspecific
interactions. Aerial FLIR survey results
in 2006 detected 44 deer on the 4-island
complex of Fisher/Hump and Lord/
Walker. Based upon the proportion of
CWTD to black-tailed deer sightings
using trail cameras on these islands,
Service biologists estimated that, at
most, 14 of those detected were CWTD
(U.S. Fish and Wildlife Service 2007, p.
1). A study conducted in 2010 by the
JBHR and the National Wildlife
Research Center using fecal samples
collected on Crims, Lord, and Walker
Islands showed no hybridization in any
of the samples collected, suggesting a
low tendency to hybridize even in
island situations (Piaggio and Hopken
2010, p. 14). The actual magnitude of
hybridization has probably not changed
since the listing of CWTD; however
there is not enough data available to
confirm this assumption. Hybridization
might affect the genetic viability of the
Columbia River DPS, and additional
research regarding hybridization could
give broader insight to the implications
and occurrence of this phenomenon,
and how it may influence subspecies
designation. Although a more complete

data set would provide more conclusive
information regarding hybridization in
CWTD, based upon the minor level of
detections of black-tailed deer genetic
material and the complete lack of any
evidence of hybridization on several
islands, we find that hybridization is
not a threat to the Columbia River DPS.

Vehicle Collisions

Because deer are highly mobile,
collisions between CWTD and vehicles
do occur, but the number of collisions
in the Columbia River DPS has not
prevented the DPS population from
increasing over time and meeting some
recovery criteria. The frequency of
collisions is dependent on the proximity
of a subpopulation to roads with high
traffic levels, and collisions with CWTD
have been most frequent among deer
that have been translocated to areas that
are relatively close to high trafficked
roads. In 2010, 15 deer were
translocated to Cottonwood Island,
Washington, from Westport, Oregon.
Seven of those translocated deer swam
off the island and were killed by
collisions with vehicles on U.S.
Highway 30 in Oregon, and on Interstate
5 in Washington (Cowlitz Indian Tribe
2010, p. 3). By contrast, of the 58 deer
that were translocated to Ridgefield
NWR in 2013 and 2014, only 3 have
been struck by vehicles, and all 3 were
struck after wandering off refuge land.
Because of its proximity to Highway 4
in Washington, JBHR sees occasional
collisions between vehicles and CWTD
on or near the refuge. Refuge personnel
recorded four CWTD killed by vehicle
collisions in 2010, along Highway 4 and
on the JBHR Mainland Unit. These were
deer that were either observed by
Service personnel or reported directly to
the JBHR.

The Washington Department of
Transportation removes road kills
without reporting species details to the
JBHR, so the actual number of CWTD
struck by cars in Washington is
probably slightly higher than the
number of cases of which JBHR staff is
aware. Since the 2013 translocation,
ODFW has an agreement with the
Oregon Department of Transportation
(ODOT) that ODOT personnel assigned
to stations along Highway 30 will report
any CWTD mortalities. So far, they have
been contacting the Oregon State Police
and occasionally ODFW staff when they
find a mortality with a collar or ear tags.
It is uncertain if the ODOT staff report
unmarked CWTD mortalities
(VandeBergh 2013, pers. comm.).

Although the number of deer
collisions may increase over time as
CWTD populations expand in both
numbers and range, the rate of collisions

in proportion to the Columbia River
DPS population size is not currently a
problem and is not expected to rise in
the future. Therefore, vehicle collisions
are unlikely to ever be a threat to the
Columbia River DPS.

Summary of Factor E

Low levels of hybridization have
recently been detected between black-
tailed deer and CWTD on JBHR (Piaggio
and Hopken 2010, p. 15). Future
genetics work could give a broader
insight into the implications and
occurrence of this phenomenon. Piaggio
and Hopken revealed a low genetic
diversity among CWTD, which
compounds the threat of hybridization
(2010, pp. 16—-17). An increase in the
incidence of hybridization beyond
current levels could potentially affect
the subspecies designation of CWTD.
However, Piaggio and Hopken
concluded that although hybridization
can occur between CWTD and black-
tailed deer, it is not a common or
current event (2010, p. 16). The two
species will preferentially breed within
their own taxa, and their habitat
preferences differ somewhat. Therefore,
hybridization does not constitute a
threat now or in the foreseeable future.
The number of deer/vehicle collisions
may increase over time as CWTD
expand in numbers and range, but the
overall rate of collisions is not expected
to increase. Therefore, vehicle collisions
do not constitute a threat now or in the
foreseeable future.

Overall Summary of Factors Affecting
CWTD

Based on the most recent
comprehensive survey data from 2011
and 2014, the Columbia River DPS has
approximately 830 CWTD, with 4 viable
subpopulations, 2 of which are
considered secure (Tenasillahe Island
and Puget Island). The current range of
CWTD in the lower Columbia River area
has been expanded approximately 80.5
km (50 mi) upriver from its easternmost
range of Wallace Island in 1983, to
Ridgefield, Washington, presently. The
Ridgefield NWR population is expected
to grow and represent an additional
viable subpopulation, as defined in the
recovery plan. Furthermore, the JBHR
Mainland unit has returned to a level
above 50 animals and will likely regain
its secure status in the near future. The
Columbia River DPS has consistently
exceeded the minimum population
criteria of 400 deer over the past 2
decades, and though the JBHR Mainland
Unit subpopulation has experienced a
decline from the unsustainable levels of
the late 1980s, it has stabilized to
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population levels at or near the carrying
capacity of the habitat.

Threats to the Columbia River DPS
from habitat loss or degradation (Factor
A) still remain and will likely continue
into the foreseeable future in the form
of habitat alteration, but are less severe
than previously thought due to a greater
understanding of the effects of land use
and habitat management on CWTD.
Overutilization (Factor B) is not a threat.
Predation and disease (Factor C) in the
Columbia River DPS of CWTD are not
threats. Depredation of fawns by coyotes
does occur in the Columbia River DPS;
however many factors work in
conjunction with each other to
determine overall level of fawn
recruitment. Without the protections of
the Act, the existing regulatory
mechanisms for the Columbia River DPS
remain inadequate (Factor D). Vehicle
collisions, disease, and hybridization
(Factor E) are not threats.

Proposed Determination

As required by the Act, we considered
the five factors in assessing whether the
Columbia River DPS of CWTD is
endangered or threatened throughout all
or a significant portion of its range. We
carefully examined the best scientific
and commercial information available
regarding the past, present, and future
threats faced by the DPS. We reviewed
the information available in our files
and other available published and
unpublished information, and we
consulted with recognized experts and
State and Tribal agencies. During this
process, we found the Columbia River
DPS is still affected by habitat loss and
degradation, and some subpopulations
may potentially be affected in the future
by habitat changes resulting from the
effects of climate change, but we did not
identify any factors that are likely to
reach a magnitude that currently
threatens the continued existence of the
DPS.

Our analysis indicates that the
Columbia River DPS of CWTD is not in
danger of extinction throughout all of its
range and does not, therefore, meet the
definition of an endangered species. The
Act defines “endangered species” as
any species which is “in danger of
extinction throughout all or a significant
portion of its range,” and ‘“‘threatened
species” as any species which is “likely
to become an endangered species within
the foreseeable future throughout all or
a significant portion of its range.” The
term ‘“‘species” includes “‘any
subspecies of fish or wildlife or plants,
and any distinct population segment
[DPS] of any species of vertebrate fish or
wildlife which interbreeds when
mature.” Furthermore, as described in

our 2014 policy (79 FR 37578, July 1,
2014), a portion of the range of a species
is ‘significant’ (SPR) if the species is not
currently endangered or threatened
throughout all of its range, but the
portion’s contribution to the viability of
the species is so important that, without
the members in that portion, the species
would be in danger of extinction, or
likely to become so in the foreseeable
future, throughout all of its range.
Because we find the CWTD is
threatened (still in danger of extinction
in the foreseeable future) based on its
status throughout all its range due to the
continued threat of habitat loss, that
ends the SPR inquiry. Therefore, we
propose to reclassify the Columbia River
DPS of CWTD from an endangered
species to a threatened species under
the Act. Additionally, although the DPS
has yet to fully meet the Recovery Plan
criteria for delisting, it now meets the
definition of a threatened species.

Effects of the Proposed Rule

This proposal, if made final, would
revise 50 CFR 17.11(h) to reclassify the
Columbia River DPS of CWTD from
endangered to threatened.
Reclassification of CWTD from
endangered to threatened would
provide recognition of the substantial
efforts made by Federal, State, and local
government agencies; Tribes; and
private landowners to recover the
species. Adoption of this proposed rule
would formally recognize that this
species is no longer at risk of extinction
and therefore does not meet the
definition of endangered, but is still
impacted by habitat loss and
degradation of habitat to the extent that
the species meets the definition of a
threatened species (a species which is
likely to become an endangered species
within the foreseeable future throughout
all or a significant portion of its range)
under the Act. However, this proposed
reclassification would not significantly
change the protection afforded this
species under the Act. Other than the
“take” that would be allowed for the
specific activities outlined in the
accompanying proposed 4(d) rule, the
regulatory protections of the Act would
remain in place. Anyone taking,
attempting to take, or otherwise
possessing a CWTD, or parts thereof, in
violation of section 9 of the Act would
still be subject to a penalty under
section 11 of the Act, except for the
actions that would be covered under the
4(d) rule. Whenever a species is listed
as threatened, the Act allows
promulgation of a rule under section
4(d). These rules may prescribe
conditions under which take of the
threatened species would not be a

violation of section 9 of the Act. A 4(d)
rule is proposed for CWTD.

4(d) Rule

The purposes of the Act are to provide
a means whereby the ecosystems upon
which endangered species and
threatened species depend may be
conserved, to provide a program for the
conservation of endangered species and
threatened species, and to take such
steps as may be appropriate to achieve
the purposes of the treaties and
conventions set forth in the Act. When
a species is listed as endangered, certain
actions are prohibited under section 9 of
the Act, as specified in 50 CFR 17.21.
These include, among others,
prohibitions on take within the United
States, within the territorial seas of the
United States, or upon the high seas;
import; export; and shipment in
interstate or foreign commerce in the
course of a commercial activity.

The Act does not specify particular
prohibitions and exceptions to those
prohibitions for threatened species.
Instead, under section 4(d) of the Act,
the Secretary is authorized to issue
regulations deemed necessary and
advisable to provide for the
conservation of threatened species. The
Secretary also has the discretion to
prohibit by regulation with respect to
any threatened species any act
prohibited under section 9(a)(1) of the
Act. Exercising this discretion, the
Service has by regulation applied those
prohibitions to threatened species
unless a special rule is promulgated
under section 4(d) of the Act (“4(d)
rule”) (50 CFR 17.31(c)). Under 50 CFR
17.32, permits may be issued to allow
persons to engage in otherwise
prohibited acts for certain purposes
unless a special rule provides otherwise.

A 4(d) rule may include some or all
of the prohibitions and authorizations
set out at 50 CFR 17.31 and 17.32, but
also may be more or less restrictive than
those general provisions. For the
Columbia River DPS of CWTD, the
Service has determined that a 4(d) rule
is appropriate. As a means to facilitate
conservation of CWTD in the Columbia
River DPS and expansion of their range
by increasing flexibility in management
activities for our State and Tribal
partners and private landowners, we
propose to issue a rule for this species
under section 4(d) of the Act. This 4(d)
rule would only apply if and when the
Service finalizes the reclassification of
the Columbia River DPS of CWTD as
threatened.

Under the proposed 4(d) rule, the
following forms of take would not be
prohibited:
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e Take by landowners or their agents
conducting intentional harassment not
likely to cause mortality if they have
obtained a permit from the applicable
State conservation agency;

e Take of problem CWTD (as defined
under Provisions of the 4(d) Rule,
below) by Federal or State wildlife
management agency or private
landowners acting in accordance with a
permit obtained from a State
conservation agency;

e Take by private landowners that is
accidental and incidental to an
otherwise permitted and lawful activity
to control damage by black-tailed deer,
and if reasonable due care was practiced
to avoid such taking;

e Take by black-tailed deer hunters if
the take was accidental and incidental
to hunting done in full compliance with
the State hunting rules, and if
reasonable due care was practiced to
avoid such taking;

e Take by designated Tribal
employees and State and local law
enforcement officers to deal with sick,
injured, or orphaned CWTD;

e Take by State-licensed wildlife
rehabilitation facilities when working
with sick, injured, or orphaned CWTD;
and

e Take under permits issued by the
Service under 50 CFR 17.32. Other than
these exceptions, the provisions of 50
CFR 17.31(a) and (b) would apply.

The proposed 4(d) rule targets these
activities to facilitate conservation and
management of CWTD where they
currently occur through increased
flexibility for State wildlife management
agencies, and to encourage landowners
to facilitate the expansion of CWTD’s
range by increasing the flexibility of
management of the deer on their
property (see Justification, below).
Activities on Federal lands or with any
Federal agency involvement will still
need to be addressed through
consultation under section 7 of the Act.
Take of CWTD in defense of human life
in accordance with 50 CFR 17.21(c)(2)
or by the Service or designated
employee of a State conservation agency
responding to a demonstrable but
nonimmediate threat to human safety in
accordance with 50 CFR 17.21(c)(3)(iv)
(primarily in the event that a deer
interferes with traffic on a highway) is
not prohibited. Any deterence activity
that does not create a likelihood of
injury by significantly disrupting
normal CWTD behavioral patterns such
as breeding, feeding, or sheltering is not
take and is therefore not prohibited
under section 9. Noninjurious
deterrence activities for CWTD damage
control may include yelling at the deer,
use of repellants, fencing and other

physical barriers, properly deployed
noise-making devices (including
explosive devices such as propane
cannons, cracker shells, whistlers, etc.),
scarecrows, plant protection devices
(bud caps, netting, tree tubes, etc.), and
artificial lighting.

If there is potential that an activity
would interrupt normal CWTD behavior
to the point where the animal would
stop feeding or not find adequate cover,
creating a likelihood of injury, then the
activity would have the potential to
cause take in the form of harassment.
Under this proposed 4(d) rule, if the
activity is not likely to be lethal to
CWTD, it would be classified as
intentional harassment not likely to
cause mortality and would be allowed if
the activity is carried out under and
according to a legally obtained permit
from the Oregon or Washington State
conservation agency. Actions that may
create a likelihood of injury, but are
determined by State wildlife biologists
not likely to cause mortality, may
include the use of nonlethal projectiles
(including paintballs, rubber bullets,
pellets or “bb’s” from spring- or air-
propelled guns, etc.) or herding or
harassing with dogs, and would only be
allowed if the activity is carried out
under and according to a legally
obtained permit from the Oregon or
Washington State conservation agency.

This proposed 4(d) rule would also
allow a maximum of 5 percent of the
DPS to be lethally taken annually for the
following activities combined: (1)
Damage management of problem CWTD,
(2) misidentification during black-tailed
deer damage management, and (3)
misidentification during black-tailed
deer hunting. The identification of a
problem CWTD will occur when the
State conservation agency or Service
determines in writing that: (1) A CWTD
is causing more than de minimus
negative economic impact to a
commercial crop; (2) previous efforts to
alleviate the damage through nonlethal
methods have been ineffective; and (3)
there is a reasonable certainty that
additional property losses will occur in
the near future if a lethal control action
is not implemented.

The current estimated population of
the DPS is 850 deer; therefore 5 percent
would currently equate to 43 deer. We
would set the annual allowable take at
5 percent of the most current annual
population estimate of the DPS to
provide sufficient flexibility to our State
wildlife agency partners in the
management of CWTD and to strengthen
our partnership in the recovery of the
DPS. Although the fecundity and overall
recruitment rate is strong and will allow
the DPS to persist and continue to

recover even with take up to the
maximum allowable 5 percent, we do
not expect that the number of deer taken
per year will ever exceed 2 percent of
the DPS per year for the reasons detailed
in the following paragraph.

In 2013 and 2014, the Service
conducted an exceptional amount of
direct management on CWTD
populations through translocation
events; during that time, out of the 47
CWTD that were translocated, only 3
were injured or killed during capture or
release. Because no damage
management activities have been
required for successfully translocated
CWTD, no CWTD have been injured or
killed as a result of damage management
activities. Furthermore, the Service
expects that most CWTD will respond to
noninjurious or nonlethal means of
dispersal and that take of problem
CWTD will not often be necessary. We
are, therefore, confident that the amount
of CWTD taken under this proposed 4(d)
rule during CWTD damage management
actions would be relatively low.
Additionally, the Service expects that
the potential for accidental shooting by
mistaking a CWTD for a black-tailed
deer would be quite low because there
has been only one documented case of
an accidental shooting of CWTD by a
black-tailed deer hunter due to
misidentification (Bergh 2014, pers.
comm.) and there are no documented
accidental shootings of CWTD during
black-tailed deer damage management.
The 2015 big game hunting regulations
in both Oregon and Washington provide
information on distinguishing between
black-tailed deer and CWTD and make
it clear that shooting CWTD is illegal
under State law (Oregon Department of
Fish and Wildlife 2015, p. 39;
Washington Department of Fish and
Wildlife 2015, pp. 18, 20). Even with
this proposed 4(d) rule in place, a
hunter who shot a CWTD due to
misidentification would still be required
under the Act to report the incident to
the Service, required under State law to
report the incident to State authorities,
and would still be subject to potential
prosecution under State law.

Because the maximum amount of take
allowed for these activities would be a
percentage of the DPS population in any
given year, the exact number of CWTD
allowed to be taken would vary from
year to year in response to each calendar
year’s most current estimated
population. As mentioned above, we do
not expect that the number of deer taken
would ever exceed 2 percent of the DPS
per year. If take does go beyond 2
percent of the DPS population in a given
year, the Service would convene a
meeting with the Oregon Department of
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Fish and Wildlife and the Washington
Department of Fish and Wildlife to
discuss CWTD management and
strategies to minimize further take from
these activities for the rest of the year.
If take should exceed 5 percent of the
total DPS population in any given year,
no further take would be allowed for
these activities in the DPS as a whole,
and, should any further take occur, it
would be subject to potential
prosecution under the Act.

Justification

As the Columbia River DPS of CWTD
grows in number and range, the deer are
facing increased interaction and
potential conflict with the human
environment. If finalized, the
reclassification of the Columbia River
DPS of CWTD would allow employees
of State conservation agencies operating
a conservation program pursuant to the
terms of a cooperative agreement with
the Service in accordance with section
6(c) of the Act, and who are designated
by their agencies for such purposes, and
who are acting in the course of their
official duties, to take CWTD to carry
out conservation programs (see 50 CFR
17.31(b)). However, there are many
activities carried out or managed by the
States, Tribes, and private landowners
that help reduce conflict with CWTD
and thereby facilitate the movement of
CWTD across the landscape, but would
not be afforded take allowance under
reclassification alone. These activities
include CWTD damage management,
black-tailed deer damage management,
and black-tailed deer hunting. The
proposed 4(d) rule would provide
incentive to States, Tribes, and private
landowners to support the movement of
CWTD across the landscape by
alleviating concerns about unauthorized
take of CWTD.

One of the limiting factors in the
recovery of the Columbia River DPS has
been the concern of landowners
regarding CWTD on their property due
to the potential property damage from
the species. Landowners express
concern over their inability to prevent
or address the damage because of the
threat of penalties under the Act.
Furthermore, State wildlife agencies
expend resources addressing landowner
complaints regarding potential CWTD
damage to their property, or concerns
from black-tailed deer hunters who are
hunting legally but might accidentally
shoot a CWTD even after reasonable due
care was practiced to avoid such taking.
By providing more flexibility to the
States, Tribes, and landowners
regarding management of CWTD, we
would enhance support for both the
movement of CWTD within areas where

they already occur, as well as the
expansion of the subspecies’ range into
additional areas of Washington and
Oregon through translocations.

The proposed 4(d) rule would address
intentional CWTD damage management
by private landowners and State and
Tribal agencies; black-tailed deer
damage management and hunting; and
management of sick, injured, and
orphaned CWTD by Tribal employees,
State and local law enforcement officers,
and State licensed wildlife
rehabilitation facilities. Addressing
these targeted activities that may
normally result in take under section 9
of the Act would increase the incentive
for landowners and land managers to
allow CWTD on their property, and
provide enhanced options for State
wildlife agencies with respect to CWTD
damage management and black-tailed
deer management, thereby encouraging
the States’ participation in recovery
actions for CWTD.

We believe the actions and activities
that would be allowed under the 4(d)
rule, while they may have some
minimal level of harm or disturbance to
individual CWTD in the Columbia River
DPS, would not be expected to
adversely affect efforts to conserve and
recover the DPS and, in fact, should
facilitate these efforts. The take of
CWTD from these activities would be
strictly limited to a maximum of 5
percent of the most current annual DPS
population estimate in order to have a
negligible impact on the overall DPS
population. Though there would be a
chance for lethal take to occur,
recruitment rates are high enough in the
DPS to allow for continued population
growth despite the take that would be
allowed in this proposed rule. This
proposed special rule would not be
made final until we have reviewed and
fully considered comments from the
public and peer reviewers.

Provisions of the 4(d) Rule

The increased interaction of CWTD
with the human environment increases
the potential for property damage
caused by CWTD, as well as the
potential for conflict with legal black-
tailed deer management activities.
Therefore, this proposed 4(d) rule
would increase the flexibility of CWTD
management for the States, Tribes, and
private landowners by allowing take of
CWTD resulting from CWTD damage
management, and black-tailed deer
damage management and hunting. The
maximum allowable annual take per
calendar year for these activities
combined would be 5 percent of the
most current annual CWTD DPS
population estimate.

A State conservation agency would be
able to issue permits to landowners or
their agents to harass CWTD on lands
they own, rent, or lease if the State
conservation agency determines in
writing that such action is not likely to
cause mortality of CWTD. The
techniques employed in this harassment
must occur only as specifically directed
or restricted by the State permit in order
to avoid causing CWTD mortality. The
State conservation agency would also be
able to issue a permit to landowners or
their agents to take problem CWTD on
lands they own, rent, or lease. A CWTD
would only be identified as a problem
deer if the State conservation agency or
Service determines in writing that: (1)
The CWTD are causing more than de
minimus negative economic impact to a
commercial crop; (2) previous efforts to
alleviate the damage through nonlethal
methods have been ineffective; and (3)
there is a reasonable certainty that
additional property losses will occur in
the near future if a lethal control action
is not implemented. Take of problem
CWTD would have to be implemented
only as directed and allowed in the
permit obtained from the State
conservation agency. Additionally, any
employee or agent of the Service or the
State conservation agency, who is
designated by their agency for such
purposes and when acting in the course
of their official duties, would be able to
take problem CWTD.

Take of CWTD in the course of
carrying out black-tailed deer damage
control would be a violation of this rule
unless: The taking was accidental;
reported within 72 hours; reasonable
care was practiced to avoid such taking;
and the person causing the take was in
possession of a valid black-tailed deer
damage control permit from a State
conservation agency. Take of CWTD in
the course of hunting black-tailed deer
would be a violation of this rule unless:
The take was accidental; reported
within 72 hours; the take was in the
course of hunting black-tailed deer
under a lawful State permit; and
reasonable due care was exercised to
avoid such taking.

The increased interaction of CWTD
with the human environment increases
the likelihood of encounters with
injured or sick CWTD. Therefore, take of
CWTD would also be allowed by Tribal
employees, State and local government
law enforcement officers, and State-
licensed wildlife rehabilitation facilities
to provide aid to injured or sick CWTD.
Tribal employees and local government
law enforcement officers would be
allowed take of CWTD for the following
purposes: Aiding or euthanizing sick,
injured, or orphaned CWTD; disposing
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of a dead specimen; and salvaging a
dead specimen that may be used for
scientific study. State-licensed wildlife
rehabilitation facilities would also be
allowed to take CWTD for the purpose
of aiding or euthanizing sick, injured, or
orphaned CWTD.

Required Determinations

Clarity of This Proposed Rule

We are required by Executive Orders
12866 and 12988 and by the
Presidential Memorandum of June 1,
1998, to write all rules in plain
language. This means that each rule we

pubhsh must:
a) Be logically organized;

b Use the active voice to address
readers directly;

(c) Use clear language rather than
jargon;

d) Be divided into short sections and
sentences; and

(e) Use lists and tables wherever

possible.
If you feel that we have not met these

requirements, send us comments by one
of the methods listed in ADDRESSES. To
better help us revise the rule, your
comments should be as specific as
possible. For example, you should tell
us the numbers of the sections or
paragraphs that are unclearly written,
which sections or sentences are too
long, the sections where you feel lists or
tables would be useful, etc.

National Environmental Policy Act

We have determined that an
environmental assessment or an
environmental impact statement, as
defined under the authority of the

be prepared in connection with
regulations adopted pursuant to section
4(a) of the Act. We published a notice
outlining our reasons for this
determination in the Federal Register
on October 25, 1983 (48 FR 49244).

Government-to-Government
Relationship With Tribes

In accordance with the President’s
memorandum of April 29, 1994,
Government-to-Government Relations
with Native American Tribal
Governments (59 FR 22951), E.O. 13175,
and the Department of the Interior’s
manual at 512 DM 2, we readily
acknowledge our responsibility to
communicate meaningfully with
recognized Federal Tribes on a
government-to-government basis. In
accordance with Secretarial Order 3206
of June 5, 1997 (American Indian Tribal
Rights, Federal-Tribal Trust
Responsibilities, and the Endangered
Species Act), we readily acknowledge
our responsibilities to work directly
with Tribes in developing programs for
healthy ecosystems, to acknowledge that
Tribal lands are not subject to the same
controls as Federal public lands, to
remain sensitive to Indian culture, and
to make information available to Tribes.

We have coordinated the proposed
rule with the Cowlitz Indian Tribe who
manages land where one subpopulation
of CWTD population is located,
Cottonwood Island. Biologists from the
Cowlitz Indian Tribe are members of the
CWTD Working Group and have worked
with the Service, WDFW, and ODFW to
incorporate conservation measures to
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List of Subjects in 50 CFR Part 17

Endangered and threatened species,
Exports, Imports, Reporting and
recordkeeping requirements, and
Transportation.

Proposed Regulation Promulgation

Accordingly, we hereby propose to
amend part 17, subchapter B of chapter
I, title 50 of the Code of Federal
Regulations, as set forth below:

PART 17—[AMENDED]

m 1. The authority citation for part 17
continues to read as follows:
Authority: 16 U.S.C. 1361-1407; 1531—

1544; and 4201-4245, unless otherwise
noted.

m 2. Amend § 17.11(h) by revising the
entry for “Deer, Columbian white-
tailed”” under MAMMALS in the List of
Endangered and Threatened Wildlife to
read as follows:

§17.11
wildlife.

Endangered and threatened

National Environmental Policy Act of benefit CWTD into their management * * * * *
1969 (42 U.S.C. 4321 et seq.), need not plan for the island. (h) * * *
Species Vertebrate
A lation where ; Critical Special
Historic range popu Status When listed .
P endangered or habitat rules
Common name Scientific name threatened
MAMMALS
Deer, Columbian Odocoileus U.S.A. (WA, OR) ... Columbia River T 1, 738 NA 17.40(r)
white-tailed. virginianus (Clark, Cowlitz,
leucurus. Pacific, Skamania
and Wahkiakum
Counties, WA,
and Clatsop, Co-
lumbia and Mult-
nomah Counties,
OR).

m 3. Amend § 17.40 by adding a
paragraph (r) to read as follows:

§17.40 Special rules—mammals.
* * * * *

(r) Columbian white-tailed deer
(Odocoileus virginianus leucurus)
(CWTD), the Columbia River distinct
population segment.

(1) General requirements. Other than
as expressly provided at paragraph (r)(3)
of this section, the provisions of
§17.31(a) apply to the CWTD.
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(2) Definitions. For the purposes of
this entry:

(i) CWTD means the Columbia River
distinct population segment (DPS) of
Columbian white-tailed deer.

(ii) Intentional harassment means an
intentional act which creates the
likelihood of injury to wildlife by
annoying it to such an extent as to
significantly disrupt normal behavior
patterns which include, but are not
limited to, breeding, feeding, or
sheltering. Intentional harassment may
include prior purposeful actions to
attract, track, wait for, or search out
CWTD, or purposeful actions to deter
CWTD.

(ii1) Problem CWTD means a CWTD
that has been identified in writing by a
State conservation agency or the Service
as meeting the following criteria:

(A) The CWTD is causing more than
de minimus negative economic impact
to a commercial crop;

(B) Previous efforts to alleviate the
damage through nonlethal methods
have been ineffective; and

(C) There is a reasonable certainty that
additional property losses will occur in
the near future if a lethal control action
is not implemented.

(iv) Commercial crop means
commercially raised horticultural,
agricultural, or forest products.

(v) State conservation agency means
the State agency in Oregon or
Washington operating a conservation
program for CWTD pursuant to the
terms of a cooperative agreement with
the Service in accordance with section
6(c) of the Endangered Species Act.

(3) Allowable forms of take of CWTD.
Take of CWTD resulting from the
following legally conducted activities is
allowed:

(i) Intentional harassment not likely to
cause mortality. A State conservation
agency may issue permits to landowners
or their agents to harass CWTD on lands
they own, rent, or lease if the State
conservation agency determines in
writing that such action is not likely to
cause mortality of CWTD. The
techniques employed in this harassment
must occur only as specifically directed
or restricted by the State permit in order
to avoid causing CWTD mortality.

(ii) Take of problem CWTD. Take of
problem CWTD is authorized under the
following circumstances.

(A) Any employee or agent of the
Service or the State conservation
agency, who is designated by their
agency for such purposes, may, when
acting in the course of their official
duties, take problem CWTD. This take
must occur in compliance with all other
applicable Federal, State, and local laws
and regulations.

(B) The State conservation agency
may issue a permit to landowners or
their agents to take problem CWTD on
lands they own, rent, or lease. Such take
must be implemented only as directed
and allowed in the permit obtained from
the State conservation agency.

(iii) Accidental take of CWTD when
carrying out State-permitted black-tailed
deer damage control. Take of CWTD in
the course of carrying out black-tailed
deer damage control will be a violation
of this rule unless the taking was
accidental; reasonable care was
practiced to avoid such taking; and the
person causing the take was in
possession of a valid black-tailed deer
damage control permit from a State
conservation agency. When issuing
black-tailed deer damage control
permits, the State conservation agency
will provide education regarding
identification of target species. The
exercise of reasonable care includes, but
is not limited to, the review of the
educational material provided by the
State conservation agency and
identification of the target before
shooting.

(iv) Accidental take of CWTD when
carrying out State-permitted black-tailed
deer hunting. Take of CWTD in the
course of hunting black-tailed deer will
be a violation of this rule unless the take
was accidental; the take was in the
course of hunting black-tailed deer
under a lawful State permit; and
reasonable due care was exercised to
avoid such taking. The State
conservation agency will provide
educational material to hunters
regarding identification of target species
when issuing hunting permits. The
exercise of reasonable care includes, but
is not limited to, the review of the
educational materials provided by the
State conservation agency and
identification of the target before
shooting.

(4) Take limits. The amount of take of
CWTD allowed for the activities in
subparagraphs (r)(3)(ii), (r)(3)(iii), and
(r)(3)(iv) of this section will not exceed
5 percent of the CWTD population
during any calendar year as determined
by the Service. By December 31 of each
year, the Service will use the most
current annual DPS population estimate
to set the maximum allowable take for
these activities for the following
calendar year. If take exceeds 2 percent
of the DPS population in a given
calendar year, the Service will convene
a meeting with the Oregon Department
of Fish and Wildlife and the
Washington Department of Fish and
Wildlife to discuss CWTD management
and strategies to minimize further take
from these activities for the rest of the

year. If take exceeds 5 percent of the
CWTD population in any given calendar
year, no further take under
subparagraphs (r)(3)(ii), (r)(3)(iii), and
(r)(3)(iv) will be allowed during that
year and any further take that does
occur may be subject to prosecution
under the Endangered Species Act.

(5) Reporting and disposal
requirements. Any injury or mortality of
CWTD associated with the actions
authorized under paragraphs (r)(3) and
(r)(7) of this section must be reported to
the Service within 72 hours, and
specimens may be disposed of only in
accordance with directions from the
Service. Reports should be made to the
Service’s Law Enforcement Office at
(503) 231-6125, or the Service’s Oregon
Fish and Wildlife Office at (503) 231—
6179. The Service may allow additional
reasonable time for reporting if access to
these offices is limited due to closure.

(6) Additional taking authorizations
for Tribal employees, State and local
law enforcement officers, and State-
licensed wildlife rehabilitation facilities.

(i) Tribal employees and State and
local government law enforcement
officers. When acting in the course of
their official duties, both Tribal
employees designated by the Tribe for
such purposes, and State and local
government law enforcement officers
working in the States of Oregon or
Washington, may take CWTD for the
following purposes:

(A) Aiding or euthanizing sick,
injured, or orphaned CWTD;

(B) Disposing of a dead specimen; and

(C) Salvaging a dead specimen that
may be used for scientific study.

(ii) Such take must be reported to the
Service within 72 hours, and specimens
may be disposed of only in accordance
with directions from the Service.

(7) Wildlife rehabilitation facilities
licensed by the States of Oregon or
Washington. When acting in the course
of their official duties, a State-licensed
wildlife rehabilitation facility may take
CWTD for the purpose of aiding or
euthanizing sick, injured, or orphaned
CWTD. Such take must be reported to
the Service within 72 hours as required
by paragraph (r)(5) of this section, and
specimens may be retained and
disposed of only in accordance with
directions from the Service.

(8) Take authorized by permits. Any
person with a valid permit issued by the
Service under § 17.32 may take CWTD,
pursuant to the special terms and
conditions of the permit.
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Dated: September 11, 2015.
James W. Kurth,

Acting Director, U.S. Fish and Wildlife
Service.

[FR Doc. 2015-25260 Filed 10-7—15; 8:45 am]
BILLING CODE 4333-15-P
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DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

[Docket No. APHIS-2014-0036]

Privacy Act Systems of Records;
Wildlife Services Management
Information System

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Notice; revision of a system of
records.

SUMMARY: The Animal and Plant Health
Inspection Service proposes to revise an
existing system of records in its
inventory of record systems subject to
the provisions of the Privacy Act of
1974, as amended. The Animal and
Plant Health Inspection Service is
revising Wildlife Services Management
Information System, USDA-APHIS-9,
to revise the routine uses, expand the
categories of records in the system, and
the location of the system. This notice
is necessary to meet the requirements of
the Privacy Act to publish in the
Federal Register notice of the existence
and character of record systems
maintained by the agency.

DATES: Effective Date: This system will
be adopted without further notice on
November 17, 2015 unless modified to
respond to comments received from the
public and published in a subsequent
notice.

Comment date: Comments must be
received, in writing, on or before
November 9, 2015.

ADDRESSES: You may submit comments
by either of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov/
#!docketDetail;D=APHIS-2014-0036.

e Postal Mail/Commercial Delivery:
Send your comment to Docket No.
APHIS-2014-0036, Regulatory Analysis
and Development, PPD, APHIS, Station
3A-03.8, 4700 River Road Unit 118,
Riverdale, MD 20737-1238.

Supporting documents and any
comments we receive on this docket
may be viewed at http://
www.regulations.gov/#!docketDetail;D=
APHIS-2014-0036 or in our reading
room, which is located in Room 1141 of
the USDA South Building, 14th Street
and Independence Avenue SW.,
Washington, DC. Normal reading room
hours are 8 a.m. to 4:30 p.m., Monday
through Friday, except holidays. To be
sure someone is there to help you,
please call (202) 799-7039 before
coming.

FOR FURTHER INFORMATION CONTACT: Mr.
Robert P. Myers, Staff Officer, Wildlife
Services, APHIS, 4700 River Road Unit
87, Riverdale, MD 20737; (301) 851—
2499.

SUPPLEMENTARY INFORMATION: The
Privacy Act of 1974, as amended (5
U.S.C. 552a), requires agencies to
publish in the Federal Register notice of
new or revised systems of records. A
system of records is a group of any
records under the control of any agency,
from which information is retrieved by
the name of an individual or by some
identifying number, symbol, or other
identifying particular assigned to an
individual.

The Animal and Plant Health
Inspection Service (APHIS) of the U.S.
Department of Agriculture (USDA) is
proposing to revise a system of records,
entitled Wildlife Services (WS)
Management Information System (MIS),
which is used to maintain a record of
activities conducted by the agency
pursuant to its mission and
responsibilities authorized by the Act of
March 2, 1931, as amended (7 U.S.C.
426 and 426(b)), and the Act of
December 22, 1987 (7 U.S.C. 426(c)).

Within this area of responsibility, WS
provides wildlife damage management
services to Federal, State, Tribal, and
local governments; private sector
entities within the United States; foreign
partners; and cooperators. Individuals
and cooperators may include farmers,
ranchers, livestock dealers (including
agents and brokers), airport employees,
representatives of condominium
associations, representatives of
homeowners associations, golf course
owners, pest control operators, contract
personnel engaged in program activities,
private homeowners, and other
individuals. Wildlife damage
management services include services to
control wildlife diseases and invasive

species and to protect livestock,
aquaculture, agricultural resources,
natural resources, and property.

The WS MIS contains personally
identifiable information about persons
who acquire wildlife damage
management services from APHIS. The
information includes a name, telephone
number, mailing address, physical
location address, and, when necessary,
Global Positioning System (GPS)
coordinates. (GPS aids in tracking
wildlife damage management devices
and to locate entry points where WS has
approval to enter lands.) For cooperators
for whom WS provides services on
specific wildlife damage projects, an
identifying number may be issued,
which may be a Federal tax
identification number, an employer
identification number, and for
individual citizens who are the primary
contact in a funded cooperative
agreement relationship, a social security
number. In these instances, WS collects
social security numbers or other
identifying numbers, such as tax
identification numbers or employer
identification numbers, in compliance
with the Debt Collection Improvement
Act of 1996 (Pub. L. 104—134). The WS
MIS may also include information
relating to adverse human or animal
incidents, indemnity, agreements, or
insurance claims. In addition, the WS
MIS includes information about WS
employees, such as names, duty
stations, user names, passwords,
telephone numbers (home and work),
email addresses (personal and work),
and MIS-specific employee
identification numbers.

Agency procedure requires that WS
employees obtain permission to enter
the property of cooperators. Information
collected about cooperators will be used
to document authority and license to
enter premises to conduct wildlife
damage management activities,
pursuant to requests from cooperators
for services to be conducted on their
behalf. In addition, WS will use the
information to help evaluate the
effectiveness of program activities.

Also in support of the APHIS mission,
WS conducts surveys by selecting
cooperators to provide information
about various facets of program
activities related to the services
provided. Information provided by the
cooperator during the course of business
enables WS to contact them and request
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voluntary participation in a survey, as
well as use the information volunteered
by the cooperator to make
determinations about how and when
work will be performed, what methods
will be used, what information will be
provided to the cooperator about the
methodology, process, frequency,
results, and time lines to be used in
program activities, and to assist in
developing safety measures and
protocols.

The system of records notice for this
system was previously published in the
Federal Register on April 30, 2008 (73
FR 23404-23406, APHIS-2006-0018).
To the extent that disclosure will not
violate 7 U.S.C. 8791, and any
amendments thereto, the system is
amended to add new Routine Uses 7
through 10 and to revise Routine Uses
1 and 2. Routine Uses 3, 4, 5, 6, and 11
(formerly Routine Use 7) remain the
same. In addition, this notice updates
the system location and manager,
categories of records, storage, retention
and disposal, and record source
categories.

Proposed New Routine Uses

Proposed New Routine Use 7

APHIS is adding new routine use 7 to
establish that APHIS will disclose the
records to agencies that APHIS has
interagency agreements or memoranda
of understanding with, such as the
Bureau of Land Management and the
U.S. Fish and Wildlife Service, for cases
in which a cooperator has a grazing
allotment and the agencies require
information about wildlife damage
management actions performed on the
agencies’ managed land.

Proposed New Routine Use 8

APHIS is adding new routine use 8 to
establish that APHIS will disclose the
records to consumer reporting agencies
in accordance with section 31 U.S.C.
3711(e) for cases in which WS provides
services under a funded cooperative
agreement. APHIS is also updating the
“Disclosure to Consumer Reporting
Agencies” section of the notice to reflect
this new routine use.

Proposed New Routine Use 9

APHIS is adding new routine use 9 to
establish that APHIS will disclose the
records to Federal, State, Tribal, and
local regulatory agencies and their
employees and contractors who
collaborate with WS.

Proposed New Routine Use 10

APHIS is adding new routine use 10
to establish that APHIS will disclose the
records to State- or Federal Government-
level representatives of the U.S.

Environmental Protection Agency to
comply with the Federal Insecticide,
Fungicide, and Rodenticide Act (FIFRA)
mandate (FIFRA Sec. 8, 7 U.S.C. 136f,
and FIFRA 7 U.S.C. 136i-1) as to
application or deployment of regulated
pesticides and regulated pesticide
devices.

Revised Routine Uses

Routine Use 1 and Routine Use 2 are
being revised by APHIS to add reference
to Tribal governments because some WS
projects may take place on Tribal lands.

A complete listing of routine uses of
records maintained in the system is
included in the document published
with this notice.

System Location and Manager

APHIS is amending the system
location to reflect that the electronic
component of the system and its back
up are housed on secure USDA-owned
and operated systems in Riverdale, MD,
and Ft. Collins, CO, and are not located
at USDA’s National Information
Technology Center (NITC) in Kansas
City, MO. However, an APHIS mandate
scheduled for implementation in Fiscal
Year 2015, may dictate that the system
be relocated to NITC in Kansas City,
MO, possibly with a mirror image stored
at the NITC-managed, Enterprise Data
Center, St. Louis, MO. APHIS is also
updating the title of the system
manager.

Categories of Records

In addition to the personally
identifiable information previously
listed in this notice, APHIS is also
adding customer resource information,
such as the numbers of animals WS may
protect on a given property, because WS
reports to customers the quantities and
types of resources it protects over time
and uses summarized date to report the
resources it is protecting. This
information will also include resources
that were threatened, damaged, or
destroyed by wildlife. In addition, we
are adding information for WS
collaborators and some WS contract
pilots similar to the information
maintained in the system for WS
employees.

Storage

APHIS is amending this section to
agree with the “System Location”
section of the notice and to add that
documents that are executed originals
will be maintained in State or regional
WS offices that are locked during non-
business hours and require employee
identification for admittance at all
times.

Retention and Disposal

APHIS is amending this section to
add that, in addition to Federal and
State employee information remaining
active in the system as long as the
individual works for WS, information
may remain active for as long as an
employee’s project-related work history
is retained in the system. In addition,
APHIS is adding that WS has developed
record retention schedules for electronic
information, but until they are approved
by the National Archives and Records
Administration (NARA), electronic
records will be classified as permanent.
Lastly, APHIS is adding that record
retention schedules for WS paper-based
records will be in accordance with
NARA and existing APHIS policy.

Record Source Categories

APHIS is clarifying that WS
employees enter data submitted by
cooperators (customers) and that WS
may add information to the system that
consists of reference and lookup data
about pesticide registration, wildlife
laws, and permits obtained from
Federal, State, Tribal, and local
authorities.

Miscellaneous

The information collection requests
associated with this system have been
approved by the Office of Management
and Budget under the Paperwork
Reduction Act.

A report on the revised system of
records, required by 5 U.S.C. 552a(r), as
implemented by Office of Management
and Budget Circular A—-130, was sent to
the Chairman, Committee on Homeland
Security and Governmental Affairs,
United States Senate; the Chairman,
Committee on Oversight and
Government Reform, House of
Representatives; and the Administrator,
Office of Information and Regulatory
Affairs, Office of Management and
Budget.

Done in Washington, DC, this 28th day of
September 2015.

Kevin Shea,
Administrator, Animal and Plant Health
Inspection Service.

USDA-APHIS-9

SYSTEM NAME:

Wildlife Services Management
Information System

SECURITY CLASSIFICATION:
None.

SYSTEM LOCATION:

The files (paper-based component) for
the Wildlife Services (WS) Management
Information System (MIS) are
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maintained in the offices of Wildlife
Services, Riverdale, MD; Wildlife
Services Information Technology
Support Center, Ft. Collins, CO; Federal
and State area offices; and Federal
regional offices. The electronic
component of the system is housed on
secure USDA-owned and operated
systems in Riverdale, MD, and Ft.
Collins, CO. A backup site for the data
is also located at Riverdale, MD and Ft.
Collins, CO. However, an APHIS
mandate scheduled for implementation
in fiscal year 2016, may dictate that the
system be relocated to USDA’s National
Information Technology Center (NITC)
in Kansas City, MO, possibly with a
mirror image stored at the NITC-
managed, Enterprise Data Center, St.
Louis, MO.

CATEGORIES OF INDIVIDUALS COVERED BY THE
SYSTEM:

Individuals who participate in
depredation activities, including
ranchers, farmers, livestock dealers
(including agents and brokers) handling
livestock covered by the program,
airport employees, representatives of
condominium associations,
representatives of homeowner
associations, private homeowners, golf
course owners, employees of the Federal
Government, employees of State and
Tribal governments, pest control
operators, contract personnel engaged in
program activities, and other entities.

CATEGORIES OF RECORDS IN THE SYSTEM:

The records consist of agreements for
services; description of property; names
and addresses of those entering the
agreement; contact information,
including names and telephone
numbers; property locations and
descriptions, which may include Global
Positioning System coordinates and
customer resource information;
resources that were threatened,
damaged, or destroyed by wildlife;
adverse human or animal incidents
information; and insurance, appraisals,
indemnity, and property damage
information. In addition, for cooperators
for whom WS provides services on
specific wildlife damage projects, an
identifying number, which may be a
Federal tax identification number, an
employer identification number, or for
individual citizens who are the primary
contact in a funded cooperative
agreement relationship, a social security
number. (Identifying numbers are
recorded only on the paper-based
component of the system.)

The system also includes information
about WS employees, WS collaborators,
and some WS contract pilots, such as
names, duty stations, user names,

passwords, telephone numbers (home
and work), email addresses (personal
and work), and MIS-specific employee
identification numbers.

PURPOSE(S) OF THE SYSTEM:

This system will be used to maintain
a record of activities conducted by the
agency pursuant to its mission and
responsibilities for providing services
necessary to manage wildlife damage to
agriculture, human health and safety,
natural resources, and human property.

AUTHORITY FOR MAINTENANCE OF THE SYSTEM:

The Act of March 2, 1931, as amended
(7 U.S.C. 426 and 426(b)), and the Act
of December 22, 1987 (7 U.S.C. 426(c)).

ROUTINE USES OF RECORDS MAINTAINED IN THE
SYSTEM, INCLUDING CATEGORIES OF USERS AND
THE PURPOSES OF SUCH USES:

In addition to those disclosures
generally permitted under 5 U.S.C.
552a(b) of the Privacy Act, records
maintained in the system may be
disclosed outside USDA, to the extent
that disclosure will not violate 7 U.S.C.
8791, and any amendments thereto, as
follows:

(1) To cooperative Federal, State,
Tribal, and local government officials,
employees, or contractors, and other
parties as necessary to carry out the
program; and other parties engaged to
assist in administering the program.
Such contractors and other parties will
be bound by the nondisclosure
provisions of the Privacy Act. This
routine use assists the agency in
carrying out the program, and thus is
compatible with the purpose for which
the records are created and maintained;

(2) To the appropriate agency,
whether Federal, State, local, Tribal, or
foreign, charged with responsibility of
investigating or prosecuting a violation
of law or of enforcing, implementing, or
complying with a statute, rule,
regulation, or order issued pursuant
thereto, of any record within this system
when information available indicates a
violation or potential violation of law,
whether civil, criminal, or regulatory in
nature, and either arising by general
statute or particular program statute, or
by rule, regulation, or court order issued
pursuant thereto;

(3) To the Department of Justice when
the agency, or any component thereof,
or any employee of the agency in his or
her official capacity, or any employee of
the agency in his or her individual
capacity where the Department of
Justice has agreed to represent the
employee, or the United States, in
litigation, where the agency determines
that litigation is likely to affect the
agency or any of its components, is a

party to litigation or has an interest in
such litigation, and the use of such
records by the Department of Justice is
deemed by the agency to be relevant and
necessary to the litigation; provided,
however, that in each case, the agency
determines that disclosure of the
records to the Department of Justice is
a use of the information contained in
the records that is compatible with the
purpose for which the records were
collected;

(4) For use in a proceeding before a
court or adjudicative body before which
the agency is authorized to appear,
when the agency, or any component
thereof, or any employee of the agency
in his or her official capacity, or any
employee of the agency in his or her
individual capacity where the agency
has agreed to represent the employee, or
the United States, where the agency
determines that litigation is likely to
affect the agency or any of its
components, is a party to litigation or
has an interest in such litigation, and
the agency determines that use of such
records is relevant and necessary to the
litigation; provided, however, that in
each case, the agency determines that
disclosure of the records to the court is
a use of the information contained in
the records that is compatible with the
purpose for which the records were
collected;

(5) To appropriate agencies, entities,
and persons when the agency suspects
or has confirmed that the security or
confidentiality of information in the
system of records has been
compromised; the agency has
determined that as a result of the
suspected or confirmed compromise,
there is a risk of harm to economic or
property interests, a risk of identity theft
or fraud, or a risk of harm to the security
of integrity of this system or other
systems or programs (whether
maintained by the agency or another
agency or entity) that rely upon the
compromised information; and the
disclosure made to such agencies,
entities, and persons is reasonably
necessary to assist in connection with
the agency’s efforts to respond to the
suspected or confirmed compromise
and prevent, minimize, or remedy such
harm;

(6) To USDA contractors, partner
agency employee or contractors, or
private industry employed to identify
patterns, trends, or anomalies indicative
of fraud, waste, or abuse;

(7) To land management agencies,
such as the Bureau of Land Management
and the U.S. Fish and Wildlife Service
relating to wildlife damage on grazing
allotments;
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(8) To consumer reporting agencies in
accordance with section 31 U.S.C.
3711(e);

(9) To Federal, State, Tribal, and local
regulatory agencies and their employees
and contractors who collaborate with
Wildlife Services in implementation of,
or agencies that regulate, wildlife
management projects or programs, or
who have an interest in, or regulate,
animal or public health, or national
security;

(10) To State- or Federal Government-
level representatives of the U.S.
Environmental Protection Agency, in
compliance with the Federal
Insecticide, Fungicide, and Rodenticide
Act (FIFRA) mandate (FIFRA Sec. 8, 7
U.S.C. 136f, and FIFRA 7 U.S.C. 136i—
1), of the location on a cooperator’s
property where certain regulated
pesticide devices are deployed or
regulated pesticides are applied; and

(11) To the National Archives and
Records Administration (NARA) or to
the General Services Administration for
records management inspections
conducted under 44 U.S.C. 2904 and
2906.

DISCLOSURE TO CONSUMER REPORTING
AGENCIES:

In accordance with section 31 U.S.C.
3711(e).

POLICIES AND PRACTICES FOR STORING,
RETRIEVING, ACCESSING, RETAINING, AND
DISPOSING OF RECORDS IN THE SYSTEM:

Policies for storing, retrieving,
accessing, retaining, and disposing of
records in the system are outlined in the
Wildlife Services Information and Data
Management Handbook and the APHIS
Records Management Handbook and are
summarized below.

STORAGE:

The WS MIS records will be
maintained in USDA-owned server
storage. Documents that are executed
originals will be maintained in State or
regional Wildlife Services offices that
are locked during non-business hours
and require employee identification for
admittance at all times.

RETRIEVABILITY:

Under this system, data may be
retrieved and organized by agreement
number, name of cooperator, or
agreement holder. Retrieval permissions
for employees who have access to the
system are determined by the data usage
role of the employee and are compliant
with the APHIS “least privilege” rule.

SAFEGUARDS:

Control measures designed to prevent
misuse of accessible data include
unique user identification, a password

protection protocol, and limitation of
user roles through
compartmentalization of allowed access.
Agency implemented cybersecurity
measures and firewalls are built into the
application user interface, and
monitoring of use of the MIS for profiles
of misuse is possible. The hard copy
components of the system, and
computer files, tapes, and disks are kept
in a safeguarded environment with
access only by authorized personnel.

RETENTION AND DISPOSAL:

Information identifying cooperators is
kept in the system as long as a
cooperator retains an active agreement
with WS. Federal and State employee
information is kept active in the system
as long as the individual works for WS
or as long as their project-related work
history is retained in the system. WS
has developed record retention
schedules for electronic information,
but until they are approved by NARA,
electronic records will be classified as
permanent. Record retention schedules
for WS paper-based records are in
accordance with NARA and existing
APHIS policy.

SYSTEM MANAGER(S) AND ADDRESS:

Director, Applications Development,
Information Technology Support Center,
Wildlife Services, USDA/APHIS, NRRC,
2150 Centre Avenue, Building A, Suite
143, Fort Collins, CO 80526.

NOTIFICATION PROCEDURE:

Any individual may request general
information regarding this system of
records or information as to whether the
system contains records pertaining to
him/her from the system manager at the
address above. All inquiries pertaining
to this system should be in writing,
must name the system of records as set
forth in the system notice, and must
contain the individual’s name,
telephone number, address, and email
address.

RECORD ACCESS PROCEDURES:

Any individual may obtain
information from a record in the system
that pertains to him or her. Requests for
hard copies of records should be in
writing, and the request must contain
the requesting individual’s name,
address, name of the system of records,
timeframe for the records in question,
any other pertinent information to help
identify the file, and a copy of his/her
photo identification containing a
current address for verification of
identification. All inquiries should be
addressed to the Freedom of
Information and Privacy Act Staff,
Legislative and Public Affairs, APHIS,

4700 River Road Unit 50, Riverdale, MD
20737-1232.

CONTESTING RECORD PROCEDURES:

Any individual may contest
information contained within a record
in the system that pertains to him/her
by submitting a written request to the
system manager at the address above.
Include the reason for contesting the
record and the proposed amendment to
the information with supporting
documentation to show how the record
is inaccurate.

RECORD SOURCE CATEGORIES:

WS users generate data about the
work performed by WS. Additional data
is collected is voluntarily submitted by
cooperators (customers) and entered
into the system by WS employees. In
addition, reference and lookup data
about pesticide registration, wildlife
laws, and permits are obtained from
Federal, State, Tribal, and local
authorities.

EXEMPTIONS CLAIMED FOR THE SYSTEM:
None.

[FR Doc. 2015-25640 Filed 10—-7—15; 8:45 am]
BILLING CODE 3410-34-P

DEPARTMENT OF AGRICULTURE
Forest Service

National Urban and Community
Forestry Advisory Council

AGENCY: Forest Service, USDA.
ACTION: Notice of meeting.

SUMMARY: The National Urban and
Community Forestry Advisory Council
(Council) will meet in Denver, Colorado.
The Council is authorized under section
9 of the Cooperative Forestry Assistance
Act, as amended by title XII, section
1219 of Public Law 101-624 (the Act)
(16 U.S.C. 2105g) and the Federal
Advisory Committee Act (FACA) (5
U.S.C. App. II). Additional information
concerning the Council, can be found by
visiting the Council’s Web site at: http://
www.fs.fed.us/ucf/nucfac.shtml.

DATES: The meeting will be held on
Monday, November 16, 2015 from 9:00
a.m. to 5:00 p.m. PDT or until Council
business is completed. All meetings are
subject to cancellation. For updated
status of meeting prior to attendance,
please contact the person listed under
FOR FURTHER INFORMATION CONTACT.
ADDRESSES: The meeting will be held at
the Webb Municipal Office Building,
Conference Room 1.D.1, 201 West
Colfax Avenue, Denver, Colorado.
Written comments concerning this
meeting should be submitted as
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described under SUPPLEMENTARY
INFORMATION. All comments, including
names and addresses, when provided,
are placed in the record and available
for public inspection and copying. The
public may inspect comments received
at the USDA Forest Service, Sidney
Yates Building, Room 3SC-01C, 201
14th Street SW., Washington DC 20024.
Please call ahead at 202-205-7829 to
facilitate entry into the building.

FOR FURTHER INFORMATION CONTACT:
Nancy Stremple, Executive Staff,
National Urban and Community
Forestry Advisory Council, Sidney
Yates Building, Room 3SC-01C, 201
14th Street SW., Washington, DC 20024,
by telephone at 202-205-7829, or by
email at nstremple@fs.fed.us, or by cell
phone at 202—309-9873, or via facsimile
at 202-690-5792.

Individuals who use
telecommunication devices for the deaf
(TDD) may call the Federal Information
Relay Service (FIRS) at 1-800-877—8339
between 8:00 a.m. and 8:00 p.m.,
Eastern Standard Time, Monday
through Friday.

SUPPLEMENTARY INFORMATION: The
purpose of the meeting is to:

1. Introduce new members;

2. Develop the 2016 Work Plan;

3. Develop the 2017 grant categries;

4. Listen to local constituents urban
forestry concerns;

5. Prepare to present the 10-year
action plan (2016-2026);

6. Receive Forest Service budget and
program updates; and

7. Finalize the 2015
Accomplishments/Recommendations
report.

The meeting is open to the public.
The agenda will include time for people
to make oral statements of three minutes
or less. Individuals wishing to make an
oral statement should submit a request
in writing by November 2, 2015, to be
scheduled on the agenda. Council
discussion is limited to Forest Service
staff and Council members, however
anyone who would like to bring urban
and community forestry matters to the
attention of the Council may file written
statements with the Council’s staff
before or after the meeting. Written
comments and time requests for oral
comments must be sent to Nancy
Stemple, Executive Staff, National
Urban and Community Forestry
Advisory Council, Sidney Yates
Building, Room 3SC-01C, 201 14th
Street SW., Washington, DC 20024, or
by email at nstremple@fs.fed.us.

Meeting Accommodations: If you are
a person requiring reasonable
accommodation, please make requests
in advance for sign language

interpreting, assistive listening devices
or other reasonable accommodation for
access to the facility or proceedings by
contacting the person listed in the
section titled For Further Information
Contact. All reasonable accommodation
requests are managed on a case by case
basis.

Dated: October 2, 2015.
Patti Hirami,

Associate Deputy Chief, State & Private
Forestry.

[FR Doc. 2015-25611 Filed 10-7-15; 8:45 am]
BILLING CODE 3411-15-P

DEPARTMENT OF AGRICULTURE
Forest Service

Request for Applications: The
Community Forest and Open Space
Conservation Program

AGENCY: Forest Service, USDA.
ACTION: Request for applications.

SUMMARY: The U.S. Department of
Agriculture, Forest Service, State and
Private Forestry, Cooperative Forestry
staff, requests applications for the
Community Forest and Open Space
Conservation Program (CFP). This is a
competitive grant program whereby
local governments, qualified nonprofit
organizations, and Indian Tribes are
eligible to apply for grants to establish
community forests through fee simple
acquisition of private forest land from a
willing seller. The purpose of the
program is to establish community
forests by protecting forest land from
conversion to non-forest uses and
provide community benefits such as
sustainable forest management,
environmental benefits including clean
air, water, and wildlife habitat; benefits
from forest-based educational programs;
benefits from serving as models of
effective forest stewardship; and
recreational benefits secured with
ublic access.

Eligible lands for grants funded under
this program are private forests that are
at least five acres in size, suitable to
sustain natural vegetation, and at least
75 percent forested. The lands must also
be threatened by conversion to non-
forest uses, must not be held in trust by
the United States on behalf of any
Indian Tribe, must not be Tribal
allotment lands, must be offered for sale
by a willing seller, and if acquired by an
eligible entity, must provide defined
community benefits under CFP and
allow for public access.

DATES: Interested local government and
nonprofit applicants must submit
applications to the State Forester. Tribal

applicants must submit applications to
the appropriate Tribal government
officials. All applications, either
hardcopy or electronic, must be
received by State Foresters or Tribal
governments by January 15, 2016. State
Foresters or Tribal government officials
must forward applications to the Forest
Service Region, Northeastern Area or
International Institute of Tropical
Forestry by February 19, 2016.

ADDRESSES: All local government and
qualified nonprofit organization
applications must be submitted to the
State Forester of the State where the
property is located. All Tribal
applications must be submitted to the
equivalent Tribal government official.
Applicants are encouraged to contact
and work with the Forest Service
Region, Northeastern Area or
International Institute of Tropical
Forestry, and State Forester or
equivalent Tribal government official
when developing their proposal.
Applicants must consultant with the
State Forester and equivalent Tribal
government official prior to requesting
technical assistance for a project. The
State Forester’s member roster may be
found on http://www.fs.fed.us/spf/coop/
programs/loa/cfp.shtml. All applicants
must also send an email to
communityforest@fs.fed.us to confirm
an application has been submitted for
funding consideration.

State Foresters and Tribal government
officials shall submit applications,
either electronic or hardcopy, to the
appropriate Forest Service Regional/
Area/Institute contact noted below.

Northern and Intermountain Regions
Regions 1 and 4 (ID, MT, ND, NV, UT)

Janet Valle, U.S. Forest Service, 324
25th St., Ogden, UT 84401, 801-625—
5258 (phone), 801-625-5716 (fax),
jvalle@fs.fed.us.

Rocky Mountain Region
Region 2 (CO, KS, NE, SD, WY)

Claire Harper, U.S. Forest Service, 740
Simms Street, Golden, CO 80401,
303-275-5239 (phone), 303—-275—
5754 (fax), claireharper@fs.fed.us.

Southwestern Region

Region 3 (AZ, NM)

Alicia San Gil, U.S. Forest Service, 333
Broadway SE., Albuquerque, NM

87102, 505—-842-3881 (phone), 505—
842-3165 (fax), agsangil@fs.fed.uss.
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Pacific Southwest Region

Region 5 (CA, HI, Guam, American
Samoa, Federated States of Micronesia
and Other Pacific Islands)

Chris Fischer, U.S. Forest Service, 1323
Club Drive, Vallejo, CA 94592, 707—
562—-8921 (phone), 707—-562—-9054
(fax), cfischer@fs.fed.us.

Pacific Northwest, and Alaska Regions

Regions 6 and 10 (AK, OR, WA)

Karl Dalla Rosa, U.S. Forest Service, 120
Southwest 3rd Ave., Portland, OR
97204 or P.O. Box 3623, Portland, OR
97208-3623, 503—-808-2913 [phone),
503—-808-2469 (fax), kdallarosa@
fs.fed.us.

Southern Region

Region 8 (AL, AR, FL, GA, KY, LA, MS,
NC, OK, SC, TN, TX, VA)

Mike Murphy, U.S. Forest Service, 1720
Peachtree Rd., NW., Suite 700B 850S
North, Atlanta, GA 30309, 404—347—
5214 (phone), 404-347-2776 (fax),
mwmurphy@fs.fed.us.

International Institute of Tropical
Forestry

(PR, VI)

Magaly Figueroa, U.S. Forest Service,
Jardin Botanico Sur, 1201 Calle Ceiba,
San Juan, PR 00926-1119, 787-766—
5335 x 222 (phone), 787-766—6263
(fax), mafigueroa@fs.fed.us.

Northeastern Area

(CT, DC, DE, IA, IL, IN, MA, MD, ME,
MI, MN, MO, NH, NJ, NY, OH, PA, RI,
VT, WI, WV)

Neal Bungard, U.S. Forest Service, 271
Mast Road, Durham, NH 03824—4600,
603-868-7719 (phone), 603—868—
7604 (fax), nbungard@fs.fed.us.

FOR FURTHER INFORMATION CONTACT: For

questions regarding the grant

application or administrative
regulations, contact Maya Solomon,

Program Coordinator, 202—-205-1376,

mayasolomon@fs.fed.us.

Individuals who use
telecommunication devices for the deaf
(TDD) may call the Federal Relay
Service (FRS) at 1-800-877—-8339
twenty-four hours a day, every day of
the year, including holidays.
SUPPLEMENTARY INFORMATION:

CFDA number 10.689: To address the
goals of Section 7A of the Cooperative
Forestry Assistance Act of 1978 (16
U.S.C. 2103d) as amended, the Forest
Service is requesting proposals for
community forest projects that protect
forest land that has been identified as a
national, regional, or local priority for
protection and to assist communities in

acquiring forestland that will provide
public recreation, environmental and
economic benefits, and forest-based
educational programs.

Detailed information regarding what
to include in the application, definitions
of terms, eligibility, and necessary
prerequisites for consideration can be
found in the final program rule,
published October 20, 2011 (76 FR
65121-65133), which is available at
www.fs.fed.us/spf/coop/programs/loa/
cfp.shtml and at www.grants.gov
(Opportunity number CFP-FS-
1002016).

Grant Application Requirements

1. Eligibility Information

a. Eligible Applicants. A local
governmental entity, Indian Tribe
(including Alaska Native Corporations),
or a qualified nonprofit organization
that is qualified to acquire and manage
land (see § 230.2 of the final rule).
Individuals are not eligible to receive
funds through this program.

b. Cost Sharing (Matching
Requirement). All applicants must
demonstrate a 50 percent match of the
total project cost. The match can
include cash, in-kind services, or
donations, which shall be from a non-
Federal source. For additional
information, please see § 230.6 of the
final rule at www.fs.fed.us/spf/coop/
programs/loa/cfp.shtml.

c. DUNS Number. All applicants shall
include a Data Universal Numbering
System (DUNS) number in their
application. For this requirement, the
applicant is the entity that meets the
eligibility criteria and has the legal
authority to apply for and receive the
grant. For assistance in obtaining a
DUNS number at no cost, call the DUNS
number request line 1-866—-705-5711 or
register on-line at http://
fedgov.dnb.com/webform.

d. System for Award Management. All
prospective awardees shall be registered
in the System for Award Management
prior to award, during performance, and
through final payment of any grant
resulting from this solicitation. Further
information can be found at
www.sam.gov. For assistance, contact
Federal Service Desk 1-866—606—8220.

2. Award Information

The Administration proposed to fund
the CFP at $1.683 million for fiscal year
2016. Individual grant applications may
not exceed $400,000, which does not
include technical assistance requests.
The Federal Government’s obligation
under this program is contingent upon
the availability of appropriated funds.

No legal liability on the part of the
Government shall be incurred until

funds are committed by the grant officer
for this program to the applicant in
writing. The initial grant period shall be
for 2 years, and acquisition of lands
should occur within that timeframe.
Lands acquired prior to the grant award
are not eligible for CFP funding. The
grant may be reasonably extended by
the Forest Service when necessary to
accommodate unforeseen circumstances
in the land acquisition process. Written
annual financial performance reports
and semi—annual project performance
reports shall be required and submitted
to the appropriate grant officer.

Technical assistance funds, totaling
not more than 10 percent of all funds,
may be allocated to State Foresters and
equivalent officials of the Indian tribe.
Technical assistance, if provided, will
be awarded at the time of the grant.
Applicants shall work with State
Foresters and equivalent officials of the
Indian tribe to determine technical
assistance needs and include the
technical assistance request in the
project’s budget.

As funding allows, applications
submitted through this request may be
funded in future years, subject to the
availability of funds and the continued
feasibility and viability of the project.

3. Application Information

Application submission. All local
governments and qualified nonprofit
organizations’ applications must be
submitted to the State Forester where
the property is located by January 15,
2016. All Tribal applications must be
submitted to the equivalent Tribal
government official by January 15, 2016.
Applications may be submitted either
electronic or hardcopy to the
appropriate official. The State Forester’s
contact information may be found at
http://www.fs.fed.us/spf/coop/
programs/loa/cfp.shtml.

All applicants must also send an
email to communityforest@fs.fed.us to
confirm an application has been
submitted to the State Forester or
equivalent Tribal government official for
funding consideration.

All State Foresters and Tribal
government officials must forward
applications to the Forest Service by
February 19, 2016.

4. Application Requirements

The following section outlines grant
application requirements:

a. The application can be no more
than eight pages long, plus no more than
two maps (eight and half inches by
eleven inches in size), the grant forms
specified in (b), and the draft
community forest plan specified in (d).
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b. The following grant forms and
supporting materials must be included
in the application:

(1) An Application for Federal
Assistance (Standard Form 424);

(2) Budget information (Standard
Form SF 424c—Construction Programs);
and

(3) Assurances of compliance with all
applicable Federal laws, regulations,
and policies (Standard Form 424d—
Construction Programs).

c. Documentation verifying that the
applicant is an eligible entity and that
the land proposed for acquisition is
eligible (see § 230.2 of the final rule).

d. Applications must include the
following, regarding the property
proposed for acquisition:

(1) A description of the property,
including acreage and county location;

(2) A description of current land uses,
including improvements;

(3) A description of forest type and
vegetative cover;

(4) A map of sufficient scale to show
the location of the property in relation
to roads and other improvements as
well as parks, refuges, or other protected
lands in the vicinity;

(5) A description of applicable zoning
and other land use regulations affecting
the property;

(6) A description of the type and
extent of community benefits, including
to underserved communities (selection
criteria outlined below);

(7) A description of relationship of the
property within and its contributions to
a landscape conservation initiative; and

(8) A description of any threats of
conversion to non-forest uses, including
any encumbrances on the property that
prevent conversion to nonforest uses.

e. Information regarding the proposed
establishment of a community forest,
including:

(1) A description of the benefiting
community, including demographics,
and the associated benefits provided by
the proposed land acquisition;

(2) A description of community
involvement to-date in the planning of
the community forest acquisition and of
community involvement anticipated in
long-term management of the property;

(3) An identification of persons and
organizations that support the project
and their specific role in establishing
and managing the community forest;
and

(4) A draft community forest plan.
The eligible entity is encouraged to
work with the State Forester or
equivalent Tribal government official for
technical assistance when developing or
updating the Community Forest Plan. In
addition, the eligible entity is
encouraged to work with technical

specialists, such as professional
foresters, recreation specialists, wildlife
biologists, or outdoor education
specialists, when developing the
Community Forest Plan.

f. Information regarding the proposed
land acquisition, including:

(1) A proposed project budget not
exceeding $400,000 and technical
assistance needs as coordinated with the
State Forester or equivalent Tribal
government official (section § 230.6 of
the final program rule);

(2) The status of due diligence,
including signed option or purchase and
sale agreement, title search, minerals
determination, and appraisal;

(3) Description and status of cost
share (secure, pending, commitment
letter, etc. (section § 230.6 of the final
rule) ;

(4) The status of negotiations with
participating landowner(s) including
purchase options, contracts, and other
terms and conditions of sale;

(5) The proposed timeline for
completing the acquisition and
establishment of the community forest;
and

(6) Long term management costs and
funding source(s).

g. Applications must comply with the
U. S. Department of Agriculture’s
Administrative Requirements, Cost
Principles, and Audit Requirements for
Federal Awards also referred to as the
Omni Circular (2 CFR 400).

h. Applications must also include the
forms required to process a Federal
grant. Section 6 Grant Requirements
references the grant forms that must be
included in the application and the
specific administrative requirements
that apply to the type of Federal grant
used for this program.

A sample grant outline, scoring
guidance, the final rule, and required
forms can be found on the CFP Web site
at: http://www.fs.fed.us/spf/coop/
programs/loa/cfp.shtml.

5. Forest Service’s Project Selection
Criteria

a. Using the criteria described below,
to the extent practicable, the Forest
Service will give priority to applications
that maximize the delivery of
community benefits, as defined in the
final rule (see § 230.2 of the final rule).;
and

b. The Forest Service will evaluate all
applications received by the State
Foresters or equivalent Tribal
government officials and award grants
based on the following criteria:

(1) Type and extent of community
benefits provided, including to
underserved communities. Community

benefits are defined in the final program
rule as:

(i) Economic benefits, such as timber
and non-timber products;

(ii) Environmental benefits, including
clean air and water, stormwater
management, and wildlife habitat;

(iii) Benefits from forest-based
experiential learning, including K-12
conservation education programs;
vocational education programs in
disciplines such as forestry and
environmental biology; and
environmental education through
individual study or voluntary
participation in programs offered by
organizations such as 4-H, Boy or Girl
Scouts, Master Gardeners, etc.;

(iv) Benefits from serving as replicable
models of effective forest stewardship
for private landowners; and

(v) Recreational benefits, such as
hiking, hunting and fishing secured
through public access.

(2) Extent and nature of community
engagement in the establishment and
long-term management of the
community forest;

(3) Amount of cost share leveraged;

(4) Extent to which the community
forest contributes to a landscape
conservation initiative;

(5) Extent of due diligence completed
on the project, including cost share
committed and status of appraisal;

(6) Likelihood that, if unprotected, the
property would be converted to non-
forest uses; and

(7) Costs to the Federal Government.

6. Grant Requirements

a. Once an application is selected,
funding will be obligated to the grant
recipient through a grant.

b. Local and Indian tribal
governments should refer to 2 CFR part
225, Gost Principles for State,

Local, and Indian Tribal Governments
(OMB Circular A-87) and 7 CFR part
3016 (Uniform Administrative
Requirements for Grants and
Cooperative Agreements to State and
Local Governments) for directions.

c. Nonprofit organizations should
refer to 2 CFR part 215 Uniform
Administrative Requirements for Grants
and Other Agreements With Institutions
of Higher Education, Hospitals and
Other Nonprofit Organizations (OMB
Circular A-110) and 7 CFR part 3019
Uniform Administrative Requirements
for Grants and Cooperative Agreements
With Institutions of Higher Education,
Hospitals, and other Nonprofit
Organizations for directions.

d. Forest Service must approve any
amendments to a proposal or request to
reallocate funding within a grant
proposal. If negotiations on a selected


http://www.fs.fed.us/spf/coop/programs/loa/cfp.shtml
http://www.fs.fed.us/spf/coop/programs/loa/cfp.shtml

Federal Register/Vol. 80, No. 195/ Thursday, October

8, 2015/ Notices 60879

project fail, the applicant cannot
substitute an alternative site.

e. The grant recipient must comply
with the requirements in section § 230.8
in the final rule before funds will be
released.

f. After the project has closed, as a
requirement of the grant, grant
recipients will be required to provide
the Forest Service with a Geographic
Information System (GIS) shapefile: A
digital, vector-based storage format for
storing geometric location and
associated attribute information, of CFP
project tracts and cost share tracts, as
applicable.

g. Any funds not expended within the
grant period must be de-obligated and
returned to the Forest Service.

h. All media, press, signage, and other
documents discussing the creation of
the community forest must reference the
partnership and financial assistance by
the Forest Service through the CFP.

Additional information may be found
in section § 230.9 of the final rule.

Dated: October 2, 2015.
Patricia F. Hirami,

Associate Deputy Chief, State and Private
Forestry.

[FR Doc. 2015-25725 Filed 10-7—-15; 8:45 am]
BILLING CODE 3411-15-P

DEPARTMENT OF AGRICULTURE

Grain Inspection, Packers and
Stockyards Administration

Advisory Committee Meeting

AGENCY: Grain Inspection, Packers and
Stockyards Administration, USDA.
ACTION: Notice of advisory committee
meeting.

SUMMARY: Pursuant to the Federal
Advisory Committee Act, this
constitutes notice of the upcoming
meeting of the Grain Inspection, Packers
and Stockyards Administration (GIPSA)
Grain Inspection Advisory Committee
(Advisory Committee). The Advisory
Committee meets annually to advise the
GIPSA Administrator on the programs
and services that GIPSA delivers under
the U.S. Grain Standards Act.
Recommendations by the Advisory
Committee help GIPSA better meet the
needs of its customers who operate in a
dynamic and changing marketplace.
DATES: October 27, 2015, 8:00 a.m. to
4:30 p.m.; and October 28, 2015, 8:00
a.m. to Noon.

ADDRESSES: The Advisory Committee
meeting will take place at GIPSA’s
National Grain Center, 10383 N.
Ambassador Drive, Kansas City,
Missouri 64153.

Requests to orally address the
Advisory Committee during the meeting
or written comments may be sent to:
Administrator, GIPSA, U.S. Department
of Agriculture, 1400 Independence
Avenue SW., STOP 3601, Washington,
DC 20250-3601. Requests and
comments may also be faxed to
(202) 690-2173.

FOR FURTHER INFORMATION CONTACT:
Terri L. Henry by phone at (202) 205—
8281 or by email at Terri.L.Henry@
usda.gov.

SUPPLEMENTARY INFORMATION: The
purpose of the Advisory Committee is to
provide advice to the GIPSA
Administrator with respect to the
implementation of the U.S. Grain
Standards Act (7 U.S.C. 71-87k).
Information about the Advisory
Committee is available on the GIPSA
Web site at http://www.gipsa.usda.gov/
fgis/adcommit.html.

The agenda will include service
delivery overview, quality updates, field
management overview, international
program updates, and technology and
science initiatives.

For a copy of the agenda please
contact Terri L. Henry by phone at
(202) 205-8281 or by email at
Terri.L.Henry@usda.gov.

Public participation will be limited to
written statements unless permission is
received from the Committee
Chairperson to orally address the
Advisory Committee. The meeting will
be open to the public.

Persons with disabilities who require
alternative means of communication of
program information or related
accommodations should contact Terri L.
Henry at the telephone number listed
above.

Larry Mitchell,

Administrator, Grain Inspection, Packers and
Stockyards Administration.

[FR Doc. 2015-25650 Filed 10-7—-15; 8:45 am]
BILLING CODE 3410-KD-P

DEPARTMENT OF COMMERCE
International Trade Administration

Meeting of the United States
Manufacturing Council

AGENCY: International Trade
Administration, Commerce.

ACTION: Notice of an open meeting.

SUMMARY: The United States
Manufacturing Council (Council) will
hold an open meeting on Friday,
October 23, 2015. The Council was
established in April 2004 to advise the
Secretary of Commerce on matters

relating to the U.S. manufacturing
industry. The purpose of the meeting is
for Council members to review and
deliberate on recommendations
developed by the Workforce
Development subcommittee looking at
issues of shifting the image of
manufacturing and high school
educational approach enhancements for
consideration by the Manufacturing
Council. The agenda may change to
accommodate Council business. The
final agenda will be posted on the
Department of Commerce Web site for
the Gouncil at http://trade.gov/
manufacturingcouncil, at least one week
in advance of the meeting.

DATES: Friday, October 23, 2015, 8:00
a.m.—2:00 p.m. The deadline for
members of the public to register,
including requests to make comments
during the meetings and for auxiliary
aids, or to submit written comments for
dissemination prior to the meeting, is 5
p-m. EDT on October 13, 2015.

ADDRESSES: The meeting will be held at
1651 Wilkening Road in Schaumburg,
Ilinois. Requests to register (including to
speak or for auxiliary aids) and any
written comments should be submitted
to: U.S. Manufacturing Council, U.S.
Department of Commerce, Room 4043,
1401 Constitution Avenue NW.,
Washington, DC 20230,
archana.sahgal@trade.gov. Members of
the public are encouraged to submit
registration requests and written
comments via email to ensure timely
receipt.

FOR FURTHER INFORMATION CONTACT:
Archana Sahgal, the United States
Manufacturing Council, Room 4043,
1401 Constitution Avenue NW.,
Washington, DC 20230, telephone: 202—
482-4501, email: archana.sahgal@
trade.gov.

SUPPLEMENTARY INFORMATION:

Background: The Council advises the
Secretary of Commerce on matters
relating to the U.S. manufacturing
industry.

Public Participation: The meeting will
be open to the public and will be
accessible to people with disabilities.
All guests are required to register in
advance by the deadline identified
under the DATES caption. Seating is
limited and will be on a first come, first
served basis. Requests for sign language
interpretation or other auxiliary aids
must be submitted by the registration
deadline. Last minute requests will be
accepted, but may be impossible to fill.
There will be fifteen (15) minutes
allotted for oral comments from
members of the public. To accommodate
as many speakers as possible, the time
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for public comments may be limited to
three (3) minutes per person.
Individuals wishing to reserve speaking
time during the meeting must submit a
request at the time of registration, as
well as the name and address of the
proposed speaker. If the number of
registrants requesting to make
statements is greater than can be
reasonably accommodated during the
meeting, the International Trade
Administration may conduct a lottery to
determine the speakers. Speakers are
requested to submit a written copy of
their prepared remarks by 5:00 p.m. on
Tuesday, October 13, 2015, for inclusion
in the meeting records and for
circulation to the members of the
Manufacturing Council. Speakers
additionally are requested to bring at
least 25 copies of their oral comments
for distribution to the members of the
Manufacturing Council and to the
public at the meeting. In addition, any
member of the public may submit
pertinent written comments concerning
the Council’s affairs at any time before
or after the meeting. Comments may be
submitted to Archana Sahgal at the
contact information indicated above. To
be considered during the meeting,
comments must be received no later
than 5:00 p.m. EDT on October 13, 2015,
to ensure transmission to the Council
prior to the meeting. Comments
received after that date and time will be
distributed to the members but may not
be considered during the meeting.
Copies of Council meeting minutes will
be available within 90 days of the
meeting.

Dated: October 2, 2015.
Archana Sahgal,

Executive Secretary, United States
Manufacturing Council.

[FR Doc. 2015-25671 Filed 10-5—15; 4:15 pm]
BILLING CODE 3510-DR-P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-552-814]

Utility Scale Wind Towers From the
Socialist Republic of Vietnam: Notice
of Rescission of Antidumping Duty
Administrative Review; 2014-2015

AGENCY: Enforcement and Compliance,
International Trade Administration,
Department of Commerce.

SUMMARY: The Department of Commerce
(“the Department”) is rescinding its
administrative review of utility scale
wind towers (“wind towers”’) from the
Socialist Republic of Vietnam
(“Vietnam”) for the period February 1,

2014 through January 31, 2015 (“POR”),
based on the withdrawal of request for
review.

DATES: Effective date: October 8, 2015.

FOR FURTHER INFORMATION CONTACT:
Robert Galantucci, AD/CVD Operations,
Office IV, Enforcement and Compliance,
International Trade Administration,
U.S. Department of Commerce, 14th
Street and Constitution Avenue NW.,
Washington, DC 20230; telephone:

(202) 482-2923.

SUPPLEMENTARY INFORMATION:
Background

On February 2, 2015, the Department
published the notice of opportunity to
request an administrative review of the
antidumping duty order on wind towers
from Vietnam for the POR.? On
February 25, 2015, in accordance with
section 751(a) of the Tariff Act of 1930,
as amended (the “Act”), and 19 CFR
351.213(b), the Department received a
timely request from the Wind Tower
Trade Coalition (‘“‘Petitioner”) to
conduct an administrative review.2

Pursuant to this request and in
accordance with 19 CFR
351.221(c)(1)(i), on April 3, 2015, the
Department published a notice of
initiation of an administrative review of
the antidumping duty order on wind
towers from Vietnam.3 On July 1, 2015,
Petitioner withdrew its request for an
administrative review.4

Rescission of Review

Pursuant to 19 CFR 351.213(d)(1), the
Department will rescind an
administrative review, in whole or in
part, if the party that requested the
review withdraws the request within 90
days of the publication date of the
notice of initiation of review. As noted
above, Petitioner withdrew its request
for review within 90 days of the
publication date of the Initiation Notice.
No other parties requested an
administrative review of the order.
Therefore, in accordance with 19 CFR
351.213(d)(1), we are rescinding this
review in its entirety.

1 See Antidumping or Countervailing Duty Order,
Finding, or Suspended Investigation; Opportunity
to Request Administrative Review, 80 FR 5509
(February 2, 2015).

2 See Letter from Petitioner, “Utility Scale Wind
Towers from the Socialist Republic of Vietnam:
Request for Administrative Review,” dated
February 25, 2015.

3 See Initiation of Antidumping and
Countervailing Duty Administrative Reviews, 80 FR
18202 (April 3, 2015) (“Initiation Notice”).

4 See Letter from Petitioner, ““Utility Scale Wind
Towers from the Socialist Republic of Vietnam:
Withdrawal of Request for Administrative Review,”
dated July 1, 2015.

Assessment

The Department will instruct U.S.
Customs and Border Protection (“CBP”’)
to assess antidumping duties on all
appropriate entries of wind towers from
Vietnam. Antidumping duties shall be
assessed at rates equal to the cash
deposit of estimated antidumping duties
required at the time of entry, or
withdrawal from warehouse, for
consumption in accordance with 19
CFR 351.212(c)(1)(i). The Department
intends to issue appropriate assessment
instructions to CBP 15 days after the
date of publication of this notice of
rescission of administrative review.

Notifications

This notice also serves as a final
reminder to importers for whom this
review is being rescinded of their
responsibility under 19 CFR
351.402(f)(2) to file a certificate
regarding the reimbursement of
antidumping duties prior to liquidation
of the relevant entries during this
review period. Failure to comply with
this requirement could result in the
Secretary’s presumption that
reimbursement of the antidumping
duties occurred and the subsequent
assessment of double antidumping
duties.

This notice also serves as a reminder
to parties subject to administrative
protective orders (“APQ”) of their
responsibility concerning the return or
destruction of proprietary information
disclosed under APO in accordance
with 19 CFR 351.305, which continues
to govern business proprietary
information in this segment of the
proceeding. Timely written notification
of the return/destruction of APO
materials or conversion to judicial
protective order is hereby requested.
Failure to comply with the regulations
and terms of an APO is a violation
which is subject to sanction.

This notice is published in
accordance with section 751 of the Act,
and 19 CFR 351.213(d)(4).

Dated: October 1, 2015.

Christian Marsh,

Deputy Assistant Secretary for Antidumping
and Countervailing Duty Operations.

[FR Doc. 2015-25683 Filed 10-7—15; 8:45 am]
BILLING CODE 3510-DS-P
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DEPARTMENT OF COMMERCE

International Trade Administration

[C-351-844, C-533-866, C-570-030, C-580—
882, C-821-823]

Certain Cold-Rolled Steel Flat Products
From Brazil, India, the People’s
Republic of China, the Republic of
Korea, and the Russian Federation:
Postponement of Preliminary
Determinations in the Countervailing
Duty Investigations

AGENCY: Enforcement and Compliance,
International Trade Administration,
Department of Commerce.

FOR FURTHER INFORMATION CONTACT:
Sergio Balbontin at (202) 4826478
(Brazil); Robert Bolling at (202) 482—
3434 and Erin Kearney at (202) 482—
0167 (India); Yasmin Nair at (202) 482—
3813 (the People’s Republic of China
and the Republic of Korea); and Kristen
Johnson at (202) 482—-4793 (the Russian
Federation), AD/CVD Operations,
Enforcement and Compliance,
International Trade Administration,
Department of Commerce, 14th Street
and Constitution Avenue NW.,
Washington, DC 20230.

SUPPLEMENTARY INFORMATION:
Background

On August 17, 2015, the Department
of Commerce (the Department) initiated
countervailing duty investigations on
certain cold-rolled steel flat products
from Brazil, India, the People’s Republic
of China, the Republic of Korea, and the
Russian Federation.® Currently, the
preliminary determinations are due no
later than October 21, 2015.

Postponement of the Preliminary
Determinations

Section 703(b)(1) of the Tariff Act of
1930, as amended (the Act), requires the
Department to issue the preliminary
determination in a countervailing duty
investigation within 65 days after the
date on which the Department initiated
the investigation. However, if the
petitioner makes a timely request for an
extension in accordance with 19 CFR
351.205(e), section 703(c)(1)(A) of the
Act allows the Department to postpone
the preliminary determination until no
later than 130 days after the date on
which the Department initiated the
investigation.

1 See Certain Cold-Rolled Steel Flat Products
From Brazil, India, the People’s Republic of China,
the Republic of Korea, and the Russian Federation:
Initiation of Countervailing Duty Investigations, 80
FR 51206 (August 24, 2015).

On September 23, 2015, Petitioners 2
submitted timely requests pursuant to
section 703(c)(1)(A) of the Act and 19
CFR 351.205(e) to postpone the
preliminary determinations.3 For the
reasons stated above and because there
are no compelling reasons to deny the
requests, the Department, in accordance
with section 703(c)(1)(A) of the Act, is
postponing the deadline for the
preliminary determinations to no later
than 120 days after the day on which
the investigation was initiated. In
accordance with section 735(a)(1) of the
Act, the deadline for the final
determinations of these investigations
will continue to be 75 days after the
date of the preliminary determinations,
unless postponed at a later date.

This notice is issued and published
pursuant to section 703(c)(2) of the Act
and 19 CFR 351.205(£)(1).

Dated: October 1, 2015.
Ronald K. Lorentzen,

Acting Assistant Secretary for Enforcement
and Compliance.

[FR Doc. 2015-25706 Filed 10-7-15; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-570-831]

Fresh Garlic From the People’s
Republic of China: Final Rescission of
the Semiannual Antidumping Duty New
Shipper Review of Jinxiang Kaihua Imp
& Exp Co., Ltd.

AGENCY: Enforcement and Compliance,
International Trade Administration,
Department of Commerce.

SUMMARY: The Department of Commerce
(“the Department”) is conducting a new
shipper review (“NSR”) of Jinxiang
Kaihua Imp & Exp Co., Ltd. (Kaihua)
regarding the antidumping duty order
on fresh garlic from the People’s
Republic of China (“the PRC”). On June
5, 2015, the Department published the
preliminary results in which it found
that Kaihua’s new shipper sale is not
bona fide. As a result, we preliminarily
rescinded the NSR of Kaihua® and we

2 AK Steel Corporation, ArcelorMittal USA EEC,
Nucor Corporation, Steel Dynamics, Inc., and the
United States Steel Corporation (collectively,
Petitioners).

3 See Letters from Petitioners, entitled ““Cold-
Rolled Steel Flat Products from Brazil, India, the
People’s Republic of China, the Republic of Korea,
and the Russian Federation: Petitioners’ Request to
Extend the Countervailing Duty Preliminary
Determination,” dated September 23, 2015.

1 See Fresh Garlic From the People’s Republic of
China: Preliminary Intent To Rescind the New
Shipper Review of Jinxiang Kaihua Imp & Exp Co.,
Ltd., 70 FR 32092 (June 5, 2015) (Preliminary

invited interested parties to comment.
Based on our analysis of the comments
received, we continue to find Kaihua’s
new shipper sale is not bona fide.
Consequently, the Department is
rescinding this NSR.

DATES: Effective Date: October 8, 2015.
FOR FURTHER INFORMATION CONTACT:
Milton Koch, AD/CVD Operations,
Office VII, Enforcement and
Compliance, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue NW., Washington, DC 20230;
telephone: (202) 482—-2584.

Background

On June 5, 2015, the Department
published the preliminary results of this
new shipper review.2 The review covers
the new shipper Kaihua. The period of
review (POR) is November 1, 2013,
through April 30, 2014. A summary of
the events that occurred since the
Department published the Preliminary
Results, as well as a full discussion of
the issues raised by parties for this final
determination, may be found in the
Issues and Decision Memorandum,
dated concurrently with, and hereby
adopted by, this notice.3

The Issues and Decision
Memorandum is a public document and
is made available to the public via
Enforcement and Compliance’s
Antidumping and Countervailing Duty
Centralized Electronic Service System
(ACCESS). ACCESS is available to
registered users at https://
iaaccess.trade.gov, and is available to all
parties in the Department’s Central
Records Unit, located in Room B8024 of
the main Department of Commerce
building. In addition, a complete
version of the Issues and Decision
Memorandum can be found at http://
enforcement.trade.gov/frn/. The signed
and the electronic versions of the Issues
and Decision Memorandum are
identical in content.

Scope of the Order

The merchandise covered by this
order is all grades of garlic, whether
whole or separated into constituent
cloves. The subject merchandise is

Results) and accompanying Issues and Decision
Memorandum (PDM).

2]d.

3 See Memorandum from Christian Marsh, Deputy
Assistant Secretary for Antidumping and
Countervailing Duty Operations, to Ronald K.
Lorentzen, Acting Assistant Secretary for
Enforcement and Compliance, regarding “Issues
and Decision Memorandum for the Final Results of
Antidumping Duty Semiannual New Shipper
Review on Fresh Garlic from the People’s Republic
of China: Jinxiang Kaihua Imp & Exp Co., Ltd.”
issued concurrently with this notice (Issues and
Decision Memorandum).


http://enforcement.trade.gov/frn/
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currently classifiable under the
Harmonized Tariff Schedule of the
United States (“HTSUS”) subheadings:
0703.20.0000, 0703.20.0005,
0703.20.0010, 0703.20.0015,
0703.20.0020, 0703.20.0090,
0710.80.7060, 0710.80.9750,
0711.90.6000, 0711.90.6500,
2005.90.9500, 2005.90.9700, and
2005.99.9700. A full description of the
scope of the order is contained in the
Issues and Decision Memorandum.4
Although the HTSUS subheadings are
provided for convenience and customs
purposes, the written product
description is dispositive.

Final Rescission of New Shipper
Review

As we explain in the Issues and
Decision Memorandum and in the
proprietary Kaihua Bona Fides
Memorandum ® issued with the
Preliminary Results, due to the totality
of circumstances, including the price,
discrepancies relating to expenses
arising from the transaction, lack of
definitive proof of payment, and pattern
of inconsistencies in Kaihua’s
submissions, we continue to find that
Kaihua’s sale is not bona fide. As a
result, we are rescinding the new
shipper review of Kaihua.

Analysis of Comments Received

All issues raised in the case and
rebuttal briefs are addressed in the
Issues and Decision Memorandum. A
list of the issues that are raised in the
briefs and addressed in the Issues and
Decision Memorandum is in the
appendix of this notice.

Cash Deposit Requirements

Effective upon publication of the final
rescission of the NSR of Kaihua, the
Department will instruct CBP to
discontinue the option of posting a bond
or security in lieu of a cash deposit for
entries of subject merchandise by
Kaihua. Cash deposits will be required
for exports of subject merchandise by
Kaihua entered, or withdrawn from
warehouse, for consumption on or after
the publication date, at the PRC-wide
rate.

Assessment Instructions

As the result of this rescission of the
NSR of Kaihua, the entries of Kaihua
covered by this NSR will be assessed at
the PRC-wide rate.

4 See the Issues and Decision Memorandum.

5 See Memorandum to Edward Yang, Office
Director, AD/CVD Operations Office VII, “Bona
Fide Nature of the Sales in the Antidumping Duty
New Shipper Review of Fresh Garlic from the
People’s Republic of China (PRC): Jinxiang Kaihua
Imp & Exp Co., Ltd.” dated June 3, 2015.

Notification to Importers

This notice serves as final reminder to
importers of their responsibility under
19 CFR 351.402(f)(2) to file a certificate
regarding the reimbursement of
antidumping duties prior to liquidation
of the relevant entries during this POR.
Failure to comply with this requirement
could result in the Secretary of
Commerce’s presumption that
reimbursement of antidumping duties
occurred and the subsequent assessment
of double antidumping duties.

Return or Destruction of Proprietary
Information

This notice serves as a reminder to
parties subject to administrative
protective order (APO) of their
responsibility concerning the
disposition of business proprietary
information disclosed under the APO in
accordance with 19 CFR 351.305(a)(3).
We request timely written notification
of return or destruction of APO
materials or conversion to judicial
protective order. Failure to comply with
the regulations and the terms of an APO
is a sanctionable violation.

This notice is issued and published
this notice in accordance with sections
751(a)(2)(B) and 777(i) of the Tariff Act
of 1930, as amended, and 19 CFR
351.214.

Dated: October 1, 2015.
Ronald K. Lorentzen,

Acting Assistant Secretary for Enforcement
and Compliance.

Appendix

List of Topics Discussed in the Issues and
Decision Memorandum

1. Summary
2. Background
3. Scope of the Order
4. Discussion of the Issues
Comment 1: Whether The Price Of
Kaihua’s Garlic Was Bona Fide
Comment 2: Whether The Comparison Of
Single-Clove Garlic With Multi-Clove
Garlic Comports With Recent Decisions
Comment 3: Whether CBP Data Contains
Errors
Comment 4: Whether Kaihua Reported
Accurate And Actual Expense And
Accounting Data
Comment 5: Whether Kaihua Provided
Proof Of Payment
Comment 6: Whether There Is A Pattern Of
Inconsistencies With Kaihua’s
Submissions
5. Recommendation

[FR Doc. 2015-25705 Filed 10-7-15; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-570-981]

Utility Scale Wind Towers From the
People’s Republic of China: Notice of
Rescission of Antidumping Duty
Administrative Review; 2014-2015

AGENCY: Enforcement and Compliance,
International Trade Administration,
Department of Commerce.

SUMMARY: The Department of Commerce
(“the Department”) is rescinding its
administrative review of utility scale
wind towers (“wind towers”’) from the
People’s Republic of China (“PRC”) for
the period February 1, 2014 through
January 31, 2015 (“POR”), based on the
withdrawal of request for review.

DATES: Effective Date: October 8, 2015.

FOR FURTHER INFORMATION CONTACT:
Robert Galantucci, AD/CVD Operations,
Office IV, Enforcement and Compliance,
International Trade Administration,
U.S. Department of Commerce, 14th
Street and Constitution Avenue NW.,
Washington, DC 20230; telephone: (202)
482—2923.

SUPPLEMENTARY INFORMATION:
Background

On February 2, 2015, the Department
published the notice of opportunity to
request an administrative review of the
antidumping duty order on wind towers
from the PRC for the POR.1 On February
25, 2015, in accordance with section
751(a) of the Tariff Act of 1930, as
amended (the “Act”), and 19 CFR
351.213(b), the Department received a
timely request from the Wind Tower
Trade Coalition (‘“‘Petitioner”) to
conduct an administrative review.2

Pursuant to this request and in
accordance with 19 CFR
351.221(c)(1)(i), on April 3, 2015, the
Department published a notice of
initiation of an administrative review of
the antidumping duty order on wind
towers from the PRC.? On July 1, 2015,
Petitioner withdrew its request for an
administrative review.*

1 See Antidumping or Countervailing Duty Order,
Finding, or Suspended Investigation; Opportunity
to Request Administrative Review, 80 FR 5509
(February 2, 2015).

2 See Letter from Petitioner, “Utility Scale Wind
Towers from the People’s Republic of China:
Request for Administrative Review,” dated
February 25, 2015.

3 See Initiation of Antidumping and
Countervailing Duty Administrative Reviews, 80 FR
18202 (April 3, 2014) (“Initiation Notice”).

4 See Letter from Petitioner, “Utility Scale Wind
Towers from the People’s Republic of China:
Withdrawal of Request for Administrative Review,”
dated July 1, 2015.
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Rescission of Review

Pursuant to 19 CFR 351.213(d)(1), the
Department will rescind an
administrative review, in whole or in
part, if the party that requested a review
withdraws the request within 90 days of
the publication date of the notice of
initiation of the requested review. As
noted above, Petitioner withdrew its
request for review within 90 days of the
publication date of the Initiation Notice.
No other parties requested an
administrative review of the order.
Therefore, in accordance with 19 CFR
351.213(d)(1), we are rescinding this
review in its entirety.

Assessment

The Department will instruct U.S.
Customs and Border Protection (“CBP”’)
to assess antidumping duties on all
appropriate entries of wind towers from
the PRC. Antidumping duties shall be
assessed at rates equal to the cash
deposit of estimated antidumping duties
required at the time of entry, or
withdrawal from warehouse, for
consumption in accordance with 19
CFR 351.212(c)(1)@i). The Department
intends to issue appropriate assessment
instructions to CBP 15 days after the
date of publication of this notice of
rescission of administrative review.

Notifications

This notice also serves as a final
reminder to importers for whom this
review is being rescinded of their
responsibility under 19 CFR
351.402(f)(2) to file a certificate
regarding the reimbursement of
antidumping duties prior to liquidation
of the relevant entries during this
review period. Failure to comply with
this requirement could result in the
Secretary’s presumption that
reimbursement of the antidumping
duties occurred and the subsequent
assessment of double antidumping
duties.

This notice also serves as a reminder
to parties subject to administrative
protective orders (“APQ”) of their
responsibility concerning the return or
destruction of proprietary information
disclosed under APO in accordance
with 19 CFR 351.305, which continues
to govern business proprietary
information in this segment of the
proceeding. Timely written notification
of the return/destruction of APO
materials or conversion to judicial
protective order is hereby requested.
Failure to comply with the regulations
and terms of an APO is a violation
which is subject to sanction.

This notice is published in
accordance with section 751 of the Act,
and 19 CFR 351.213(d)(4).

Dated: October 1, 2015.
Christian Marsh,

Deputy Assistant Secretary for Antidumping
and Countervailing Duty Operations.

[FR Doc. 2015-25684 Filed 10-7—-15; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-570-851]

Certain Preserved Mushrooms From
the People’s Republic of China:
Initiation of Antidumping Duty New
Shipper Review

AGENCY: Enforcement and Compliance,
International Trade Administration,
Department of Commerce.

DATES: Effective Date: October 8, 2015.
SUMMARY: The Department of Commerce
(the Department) is initiating a new
shipper review of the antidumping duty
order on certain preserved mushrooms
(mushrooms) from the People’s
Republic of China (PRC) involving Linyi
Yugqiao International Trade Co., Ltd.
(Yugiao). The period of review (POR) of
this new shipper review is February 1,
2015, through July 31, 2015.

FOR FURTHER INFORMATION CONTACT:
Michael J. Heaney or Robert James, AD/
CVD Operations, Office VI, Enforcement
and Compliance, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue NW., Washington, DC 20230,
telephone: (202) 482—4475 or (202) 482—
0649, respectively.

SUPPLEMENTARY INFORMATION:

Background

On February 19, 1999, the Department
published the antidumping duty order
on mushrooms from the PRC.? Pursuant
to section 751(a)(2)(B)(i) of the Tariff
Act of 1930, as amended (the Act), we
received a timely request for a new
shipper review of the order from
Yugqiao.2 In its request for review,
Yugiao identified itself as the exporter
of the subject merchandise, while listing
the producer as Linyi City Kangfa
Foodstuff Drinkable Co., Ltd. (Kangfa).

Pursuant to the requirements set forth
in section 751(a)(2)(B)(i) of the Act and
19 CFR 351.214(b)(2), Yugiao certified
that: (1) It did not export subject
merchandise to the United States during

1 See Notice of Amendment of Final
Determination of Sales at Less Than Fair Value and
Antidumping Duty Order: Certain Preserved
Mushrooms From the People’s Republic of China,
64 FR 8308 (February 19, 1999).

2 See Letter from Yugiao to Secretary of
Commerce, dated August 28, 2015 (Yugiao
Request).

the period of investigation (POI) (see
section 751(a)(2)(B)({)(I) of the Act and
19 CFR 351.214(b)(2)(ii)(A)); (2) since
the initiation of the investigation it has
never been affiliated with any exporter
or producer that exported subject
merchandise to the United States during
the POI, including those companies not
individually examined during the
investigation (see section
751(a)(2)(B)(1)(II) of the Act and 19 CFR
351.214(b)(2)(iii)(A)); and (3) its export
activities are not co