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Presidential Documents

Title 3—

The President

Memorandum of November 3, 2015

Mitigating Impacts on Natural Resources From Development
and Encouraging Related Private Investment

Memorandum for the Secretary of Defensel,] the Secretary of the
Interior[,] the Secretary of Agriculture[,] the Administrator of the Envi-
ronmental Protection Agency[, and] the Administrator of the National
Oceanic and Atmospheric Administration

We all have a moral obligation to the next generation to leave America’s
natural resources in better condition than when we inherited them. It is
this same obligation that contributes to the strength of our economy and
quality of life today. American ingenuity has provided the tools that we
need to avoid damage to the most special places in our Nation and to
find new ways to restore areas that have been degraded.

Federal agencies implement statutes and regulations that seek simultaneously
to advance our economic development, infrastructure, and national security
goals along with environmental goals. As efforts across the country have
demonstrated, it is possible to achieve strong environmental outcomes while
encouraging development and providing services to the American people.
This occurs through policies that direct the planning necessary to address
harmful impacts on natural resources by avoiding and minimizing impacts,
then compensating for impacts that do occur. Moreover, when opportunities
to offset foreseeable harmful impacts to natural resources are available in
advance, agencies and project proponents have more options to achieve
positive environmental outcomes and potentially reduce permitting timelines.

Federal agencies can, however, face barriers that hinder their ability to
use Federal resources for restoration in advance of regulatory approval of
development and other activities (e.g., it may not be possible to fund restora-
tion before the exact location and scope of a project have been approved;
or there may be limitations in designing large-scale management plans when
future development is uncertain). This memorandum will encourage private
investment in restoration and public-private partnerships, and help foster
opportunities for businesses or non-profit organizations with relevant exper-
tise to successfully achieve restoration and conservation objectives.

One way to increase private investment in natural resource restoration is
to ensure that Federal policies are clear, work similarly across agencies,
and are implemented consistently within agencies. By encouraging agencies
to share and adopt a common set of their best practices to mitigate for
harmful impacts to natural resources, the Federal Government can create
a regulatory environment that allows us to build the economy while pro-
tecting healthy ecosystems that benefit this and future generations. Similarly,
in non-regulatory circumstances, private investment can play an expanded
role in achieving public natural resource restoration goals. For example,
performance contracts and other Pay for Success approaches offer innovative
ways to finance the procurement of measurable environmental benefits that
meet high government standards by paying only for demonstrated outcomes.

Therefore, by the authority vested in me as President by the Constitution
and the laws of the United States of America, and to protect the health
of our economy and environment, I hereby direct the following:

Section 1. Policy. It shall be the policy of the Departments of Defense,
the Interior, and Agriculture; the Environmental Protection Agency; and
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the National Oceanic and Atmospheric Administration; and all bureaus or
agencies within them (agencies); to avoid and then minimize harmful effects
to land, water, wildlife, and other ecological resources (natural resources)
caused by land- or water-disturbing activities, and to ensure that any remain-
ing harmful effects are effectively addressed, consistent with existing mission
and legal authorities. Agencies shall each adopt a clear and consistent ap-
proach for avoidance and minimization of, and compensatory mitigation
for, the impacts of their activities and the projects they approve. That ap-
proach should also recognize that existing legal authorities contain additional
protections for some resources that are of such irreplaceable character that
minimization and compensation measures, while potentially practicable, may
not be adequate or appropriate, and therefore agencies should design policies
to promote avoidance of impacts to these resources.

Large-scale plans and analysis should inform the identification of areas
where development may be most appropriate, where high natural resource
values result in the best locations for protection and restoration, or where
natural resource values are irreplaceable. Furthermore, because doing so
lowers long-term risks to our environment and reduces timelines of develop-
ment and other projects, agency policies should seek to encourage advance
compensation, including mitigation bank-based approaches, in order to pro-
vide resource gains before harmful impacts occur. The design and implemen-
tation of those policies should be crafted to result in predictability sufficient
to provide incentives for the private and non-governmental investments
often needed to produce successful advance compensation. Wherever pos-
sible, policies should operate similarly across agencies and be implemented
consistently within them.

To the extent allowed by an agency’s authorities, agencies are encouraged
to pay particular attention to opportunities to promote investment by the
non-profit and private sectors in restoration or enhancement of natural re-
sources to deliver measurable environmental outcomes related to an estab-
lished natural resource goal, including, if appropriate, as part of a restoration
plan for natural resource damages or for authorized investments made on
public lands.

Sec. 2. Definitions. For the purposes of this memorandum:

(a) “Agencies” refers to the Department of Defense, Department of the
Interior, Department of Agriculture, Environmental Protection Agency, and
National Oceanic and Atmospheric Administration, and any of their respec-
tive bureaus or agencies.

(b) “Advance compensation” means a form of compensatory mitigation
for which measurable environmental benefits (defined by performance stand-
ards) are achieved before a given project’s harmful impacts to natural re-
SOurces occur.

(c) “Durability” refers to a state in which the measurable environmental
benefits of mitigation will be sustained, at minimum, for as long as the
associated harmful impacts of the authorized activity continue. The “dura-
bility”” of a mitigation measure is influenced by: (1) the level of protection
or type of designation provided; and (2) financial and long-term management
commitments.

(d) “Irreplaceable natural resources” refers to resources recognized through
existing legal authorities as requiring particular protection from impacts
and that because of their high value or function and unique character,
cannot be restored or replaced.

(e) “Large-scale plan” means any landscape- or watershed-scale planning
document that addresses natural resource conditions and trends in an appro-
priate planning area, conservation objectives for those natural resources,
or multiple stakeholder interests and land uses, or that identifies priority
sites for resource restoration and protection, including irreplaceable natural
resources.
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(f) “Mitigation” means avoiding, minimizing, rectifying, reducing over
time, and compensating for impacts on natural resources. As a practical
matter, all of these actions are captured in the terms avoidance, minimization,
and compensation. These three actions are generally applied sequentially,
and therefore compensatory measures should normally not be considered
until after all appropriate and practicable avoidance and minimization meas-
ures have been considered.

Sec. 3. Establishing Federal Principles for Mitigation. To the extent permitted
by each agency’s legal authorities, in addition to any principles that are
specific to the mission or authorities of individual agencies, the following
principles shall be applied consistently across agencies to the extent appro-
priate and practicable.

(a) Agencies should take advantage of available Federal, State, tribal, local,
or non-governmental large-scale plans and analysis to assist in identifying
how proposed projects potentially impact natural resources and to guide
better decision-making for mitigation, including avoidance of irreplaceable
natural resources.

(b) Agencies’ mitigation policies should establish a net benefit goal or,
at a minimum, a no net loss goal for natural resources the agency manages
that are important, scarce, or sensitive, or wherever doing so is consistent
with agency mission and established natural resource objectives. When a
resource’s value is determined to be irreplaceable, the preferred means of
achieving either of these goals is through avoidance, consistent with applica-
ble legal authorities. Agencies should explicitly consider the extent to which
the beneficial environmental outcomes that will be achieved are demonstrably
new and would not have occurred in the absence of mitigation (i.e.
additionality) when determining whether those measures adequately address
impacts to natural resources.

(c) With respect to projects and decisions other than in natural resource
damage cases, agencies should give preference to advance compensation
mechanisms that are likely to achieve clearly defined environmental perform-
ance standards prior to the harmful impacts of a project. Agencies should
look for and use, to the extent appropriate and practicable, available advance
compensation that has achieved its intended environmental outcomes. Where
advance compensation options are not appropriate or not available, agencies
should give preference to other compensatory mitigation practices that are
likely to succeed in achieving environmental outcomes.

(d) With respect to natural resource damage restoration plans, natural
resource trustee agencies should evaluate criteria for whether, where, and
when consideration of restoration banking or advance restoration projects
would be appropriate in their guidance developed pursuant to section 4(d)
of this memorandum. Consideration under established regulations of restora-
tion banking or advance restoration strategies can contribute to the success
of restoration goals by delivering early, measurable environmental outcomes.

(e) Agencies should take action to increase public transparency in the
implementation of their mitigation policies and guidance. Agencies should
set measurable performance standards at the project and program level to
assess whether mitigation is effective and should clearly identify the party
responsible for all aspects of required mitigation measures. Agencies should
develop and use appropriate tools to measure, monitor, and evaluate effective-
ness of avoidance, minimization, and compensation policies to better under-
stand and explain to the public how they can be improved over time.

(f) When evaluating proposed mitigation measures, agencies should con-
sider the extent to which those measures will address anticipated harm
over the long term. To that end, agencies should address the durability
of compensation measures, financial assurances, and the resilience of the
measures’ benefits to potential future environmental change, as well as eco-
logical relevance to adversely affected resources.
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(g) Each agency should ensure consistent implementation of its policies
and standards across the Nation and hold all compensatory mitigation mecha-
nisms to equivalent and effective standards when implementing their poli-
cies.

(h) To improve the implementation of effective and durable mitigation
projects on Federal land, agencies should identify, and make public, locations
on Federal land of authorized impacts and their associated mitigation
projects, including their type, extent, efficacy of compliance, and success
in achieving performance measures. When compensatory actions take place
on Federal lands and waters that could be open to future multiple uses,
agencies should describe measures taken to ensure that the compensatory
actions are durable.

Sec. 4. Federal Action to Strengthen Mitigation Policies and Support Private
Investment in Restoration. In support of the policy and principles outlined
above, agencies identified below shall take the following specific actions.

(a) Within 180 days of the date of this memorandum, the Department
of Agriculture, through the U.S. Forest Service, shall develop and implement
additional manual and handbook guidance that addresses the agency’s ap-
proach to avoidance, minimization, and compensation for impacts to natural
resources within the National Forest System. The U.S. Forest Service shall
finalize a mitigation regulation within 2 years of the date of this memo-
randum.

(b) Within 1 year of the date of this memorandum, the Department of
the Interior, through the Bureau of Land Management, shall finalize a mitiga-
tion policy that will bring consistency to the consideration and application
of avoidance, minimization, and compensatory actions or development activi-
ties and projects impacting public lands and resources.

(c) Within 1 year of the date of this memorandum, the Department of
the Interior, through the U.S. Fish and Wildlife Service, shall finalize a
revised mitigation policy that applies to all of the U.S. Fish and Wildlife
Service’s authorities and trust responsibilities. The U.S. Fish and Wildlife
Service shall also finalize an additional policy that applies to compensatory
mitigation associated with its responsibilities under the Endangered Species
Act of 1973. Further, the U.S. Fish and Wildlife Service shall finalize a
policy that provides clarity to and predictability for agencies and State
governments, private landowners, tribes, and others that take action to con-
serve species in advance of potential future listing under the Endangered
Species Act. This policy will provide a mechanism to recognize and credit
such action as avoidance, minimization, and compensatory mitigation.

(d) Within 1 year of the date of this memorandum, each Federal natural
resource trustee agency will develop guidance for its agency’s trustee rep-
resentatives describing the considerations for evaluating whether, where,
and when restoration banking or advance restoration projects would be
appropriate as components of a restoration plan adopted by trustees. Agencies
developing such guidance will coordinate for consistency.

(e) Within 1 year of the date of this memorandum, the Department of
the Interior will develop program guidance regarding the use of mitigation
projects and measures on lands administered by bureaus or offices of the
Department through a land-use authorization, cooperative agreement, or other
appropriate mechanism that would authorize a project proponent to conduct
actions, or otherwise secure conservation benefits, for the purpose of miti-
gating impacts elsewhere.

Sec. 5. General Provisions. (a) This memorandum complements and is not
intended to supersede existing laws and policies.

(b) This memorandum shall be implemented consistent with applicable
law, and subject to the availability of appropriations.

(c) This memorandum is intended for the internal guidance of the executive
branch and is inapplicable to the litigation or settlement of natural resource
damage claims. The provisions of section 3 this memorandum encouraging
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[FR Doc. 2015-28466
Filed 11-5-15; 8:45 am]
Billing code 4310-10-P

restoration banking and advance restoration projects also do not apply to
the selection or implementation of natural resource restoration plans, except
to the extent determined appropriate in Federal trustee guidance developed
pursuant to section 4(d) of this memorandum.

(d) The provisions of this memorandum shall not apply to military testing,
training, and readiness activities.

(e) Nothing in this memorandum shall be construed to impair or otherwise
affect:

(i) the authority granted by law to an executive department, agency, or
the head thereof; or

(ii) the functions of the Director of the Office of Management and Budget

relating to budgetary, administrative, or legislative proposals.

(f) This memorandum is not intended to, and does not, create any right
or benefit, substantive or procedural, enforceable at law or in equity by
any party against the United States, its departments, agencies, or entities,
its officers, employees, or agents, or any other person.

(g) The Secretary of the Interior is hereby authorized and directed to
publish this memorandum in the Federal Register.

THE WHITE HOUSE,
Washington, November 3, 2015
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DEPARTMENT OF ENERGY

10 CFR Part 433
[Docket No. EERE-2014-BT-STD-0047]
RIN 1904-AD39

Energy Efficiency Standards for New
Federal Commercial and Multi-Family
High-Rise Residential Buildings’
Baseline Standards Update

AGENCY: Office of Energy Efficiency and
Renewable Energy, Department of
Energy

ACTION: Final rule.

SUMMARY: The U.S. Department of
Energy (DOE) is publishing this final
rule to implement provisions in the
Energy Conservation and Production
Act (ECPA) that require DOE to update
the baseline Federal energy efficiency
performance standards for the
construction of new Federal commercial
and multi-family high-rise residential
buildings. This rule updates the
baseline Federal commercial standard to
the American Society of Heating,
Refrigerating, and Air-Conditioning
Engineers (ASHRAE) Standard 90.1—
2013.

DATES: This rule is effective January 5,
2016.

The incorporation by reference of
certain ANSI/ASHRAE/IES 90.1-2013
in this rule is approved by the Director
of the Federal Register as of January 5,
2016.

All Federal agencies shall design new
Federal buildings that are commercial
and multi-family high-rise residential
buildings, for which design for
construction began on or after
November 6, 2016, using ASHRAE
Standard 90.1-2013 as the baseline
standard for 10 CFR part 433.
ADDRESSES: This rulemaking can be
identified by docket number EERE—
2014-BT-STD-0047 and/or RIN number
1904-AD39.

Docket: The docket is available for
review at http://www.regulations.gov
including Federal Register Notices and
other supporting documents/materials.
All documents in the docket are listed

in the http://www.regulations.gov index.

However, not all documents listed in
the index may be publicly available,
such as information that is exempt from
public disclosure.

FOR FURTHER INFORMATION CONTACT: For
technical issues: Sarah Jensen, U.S.
Department of Energy, Office of Energy
Efficiency and Renewable Energy,
Federal Energy Management Program,
Mailstop EE-5F, 1000 Independence
Avenue SW., Washington, DC 20585,
(202) 287-6033, email: sarah.jensen@
ee.doe.gov. For legal issues: Kavita
Vaidyanathan, U.S. Department of
Energy, Office of the General Counsel,
Forrestal Building, GC-33, 1000
Independence Avenue SW.,
Washington, DC 20585, (202) 586—6609,
email: kavita.vaidyanathan@hq.doe.gov.
SUPPLEMENTARY INFORMATION:

Material Under 1 CFR Part 51

This rulemaking incorporates by
reference the following standard into 10
CFR part 433:

e ANSI/ASHRAE/IES Standard 90.1—
2013, Energy Standard for Buildings
Except Low-Rise Residential Buildings,
I-P Edition, Copyright 2013.

Copies of this standard are available
from the American Society of Heating
Refrigerating and Air-Conditioning
Engineers, Inc., 1791 Tullie Circle NE.,
Atlanta, GA 30329, (404) 636—8400,
http://www.ashrae.org. The standard is
discussed in greater detail in sections IIT
and VLN of this document.

Also, a copy of this standard is
available for inspection at U.S.
Department of Energy (DOE), Office of
Energy Efficiency and Renewable
Energy, Building Technologies Program,
6th Floor, 950 L’Enfant Plaza SW.,
Washington, DC 20024. For information
on the availability of this standard at
DOE, contact Ms. Brenda Edwards at
(202) 586—2945 or email
Brenda.Edwards@ee.doe.gov.
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VIIL. Approval of the Office of the Secretary
I. Executive Summary of the Final Rule

Section 305 of the Energy
Conservation and Production Act
(ECPA), as amended, requires DOE to
determine whether the energy efficiency
standards for new Federal buildings
should be updated to reflect revisions to
ASHRAE Standard 90.1 based on the
cost-effectiveness of the revisions. (42
U.S.C. 6834(a)(3)(B)) Accordingly, DOE
conducted a cost-effectiveness analysis
that found ASHRAE Standard 90.1—
2013 to be cost-effective. DOE’s
assumptions and methodology for the
cost-effectiveness of this rule are based
on DOE’s cost-effectiveness analysis of
ASHRAE Standard 90.1-2013, as well as
DOE’s Environmental Assessment (EA)
for this rulemaking.? Therefore, in this
final rule, DOE updates the energy
efficiency standards for new Federal
buildings to ASHRAE Standard 90.1—
2013 for buildings for which design for
construction began on or after one year
after the rule is published in the Federal
Register. (42 U.S.C. 6834 (a)(3)(A)).
Federal buildings are defined as follows:
“any building to be constructed by, or
for the use of, any Federal agency. Such
term shall include buildings built for
the purpose of being leased by a Federal
agency, and privatized military
housing.” (42 U.S.C. 6832 (6)). This
term does not include renovations or
modifications to existing buildings.

II. Introduction

ECPA, as amended, requires DOE to
establish building energy efficiency
standards for all new Federal buildings.
(42 U.S.C. 6834(a)(1)) The standards
established under section 305(a)(1) of
ECPA must contain energy efficiency
measures that are technologically
feasible, economically justified, and
meet the energy efficiency levels in the
applicable voluntary consensus energy
codes specified in section 305. (42
U.S.C. 6834(a)(1)—(3))

Under section 305 of ECPA, the
referenced voluntary consensus code for
commercial buildings (including multi-

1The Environmental Assessment (EA) (DOE/EA—
2001) is entitled, “Environmental Assessment for
Final Rule, 10 CFR part 433, ‘Energy Efficiency
Standards for New Federal Commercial and Multi-
Family High-Rise Residential Buildings,” Baseline
Standards Update”. The EA and Finding Of No
Significant Impact (FONSI) may be found in the
docket for this rulemaking and at http://energy.gov/
node/984581.


http://energy.gov/node/984581
http://energy.gov/node/984581
mailto:kavita.vaidyanathan@hq.doe.gov
http://www.regulations.gov
http://www.regulations.gov
mailto:Brenda.Edwards@ee.doe.gov
mailto:sarah.jensen@ee.doe.gov
mailto:sarah.jensen@ee.doe.gov
http://www.ashrae.org
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family high rise residential buildings) is
the American Society of Heating,
Refrigerating, and Air-Conditioning
Engineers (ASHRAE) Standard 90.1. (42
U.S.C. 6834(a)(2)(A)) For the purposes
of discussion in this preamble, all
references to ‘“Federal buildings”
subject to 10 CFR 433 will include
commercial and multi-family high-rise
residential unless otherwise noted. DOE
codified this referenced code as the
baseline Federal building standard in its
existing energy efficiency standards
found in 10 CFR part 433. Also pursuant
to section 305 of ECPA, DOE must
establish, by rule, revised Federal
building energy efficiency performance
standards for new Federal buildings that
require such buildings be designed to
achieve energy consumption levels that
are at least 30 percent below the levels
established in the referenced code
(baseline Federal building standard), if
life-cycle cost-effective. (42 U.S.C.
6834(a)(3)(A)(1)(D)

Under section 305 of ECPA, not later
than one year after the date of approval
of each subsequent revision of the
ASHRAE Standard or the International
Energy Conservation Code (IECC), DOE
must determine whether to amend the
baseline Federal building standards
with the revised voluntary standard
based on the cost-effectiveness of the
revised voluntary standard. (42 U.S.C.
6834(a)(3)(B)) It is this requirement that
this rulemaking addresses. ASHRAE has
updated Standard 90.1 from the version
currently referenced in DOE’s
regulations at 10 CFR part 433. In this
rule, DOE revises the latest baseline
Federal building standard for 10 CFR
part 433 from ASHRAE Standard 90.1—
2010 to ASHRAE Standard 90.1-2013.

Section 306(a) of ECPA provides that
each Federal agency and the Architect
of the Capitol must adopt procedures to
ensure that new Federal buildings will
meet or exceed the Federal building
energy efficiency standards established
under section 305. (42 U.S.C. 6835(a))
ECPA Section 306(b) bars the head of a
Federal agency from expending Federal
funds for the construction of a new
Federal building unless the building
meets or exceeds the applicable baseline
Federal building energy standards
established under section 305. (42
U.S.C. 6835(b)) Specifically, all new
Federal buildings must be designed to
achieve the baseline standards in
ASHRAE Standard 90.1 (and the
International Energy Conservation Code
for low-rise residential buildings) and
achieve energy consumption levels at
least 30 percent below these minimum
baseline standards, where life-cycle
cost-effective. (42 U.S.C. 6834 (a)(3)(A)).
This requirement does not extend to

renovations or modifications to existing
buildings.

I1I. Discussion of the Final Rule

DOE is issuing this action as a final
rule. As indicated above, DOE must
determine whether the energy efficiency
standards for new Federal buildings
should be updated to reflect revisions to
ASHRAE Standard 90.1 based on the
cost-effectiveness of the revisions. (42
U.S.C. 6834(a)(3)(B)) In this final rule,
DOE determines that the energy
efficiency standards for new Federal
buildings should be updated to reflect
the 2013 revisions to ASHRAE Standard
90.1 based on the cost-effectiveness of
the revisions.

DOE reviewed ASHRAE Standard
90.1 for DOE’s state building codes
program and determined that the 2013
version of ASHRAE Standard 90.1
would achieve greater energy efficiency
than the prior version. (See 79 FR 57900
(Sept. 26, 2014)) This determination was
subject to notice and comment. See 79
FR 27778 (May 15, 2014). In that
determination, DOE found that the 2013
version of Standard 90.1 would save
8.5% more source energy than the 2010
version of Standard 90.1.

In DOE’s determination for the state
building codes program, and again in
this rule, DOE states that the cost-
effectiveness of revisions to the
voluntary codes is considered through
DOE’s statutorily directed involvement
in the codes process. See 79 FR 57900.
Section 307 of ECPA requires DOE to
participate in the ASHRAE code
development process and to assist in
determining the cost-effectiveness of the
voluntary standards. (42 U.S.C. 6836)
DOE is required to periodically review
the economic basis of the voluntary
building energy codes and participate in
the industry process for review and
modification, including seeking
adoption of all technologically feasible
and economically justified energy
efficiency measures. (42 U.S.C. 6836(b))

In addition to DOE’s consideration of
the cost-effectiveness of ASHRAE 90.1—
2013 through its participation in the
codes development process, DOE
conducted an independent analysis of
the cost-effectiveness of ASHRAE
Standard 90.1-2013. The results of the
analysis are discussed below in section
A. Review Under Executive Order
12866, “Regulatory Planning and
Review”.2 DOE’s assumptions and
methodology for the cost-effectiveness

2 National Cost-Effectiveness of ANSI/ASHRAE/
IES Standard 90.1+2013, Hart, R. et. al. PNNL—
23834, Pacific Northwest National Laboratory,
January 2015. http://www.energycodes.gov/sites/
default/files/documents/Cost-effectiveness_of
ASHRAE_Standard 90-1-2013-Report.pdyf.

of this rule are based on DOE’s cost-
effectiveness analysis of ASHRAE
Standard 90.1-2013, as well as DOE’s
Environmental Assessment (EA) for this
rulemaking.3

In this rule, DOE updates the energy
efficiency standards applicable to new
Federal buildings based on the
determinations made by DOE as to the
energy efficiency improvements of
ASHRAE Standard 90.1-2013, as
compared to the predecessor version,
and based on the considerations of cost-
effectiveness incorporated into the
codes processes, DOE’s involvement in
those processes, and DOE’s own cost-
effectiveness analysis.# This final rule
amends 10 CFR part 433 to update the
referenced baseline Federal energy
efficiency performance standards. No
other changes are proposed to 10 CFR
part 433 by this rule.

DOE also notes that there are a
number of statutory provisions,
regulations, Executive Orders, and
memoranda of understanding that
govern energy consumption in new
Federal buildings. These include, but
are not limited to, the Executive Order
13693 (80 FR 15871 (March 25, 2015));
sections 323, 433, 434, and 523 of EISA
2007; section 109 of the Energy Policy
Act of 2005 (Pub. L. 109-58); and 10
CFR parts 433 and 435. This rule
supports and does not supplant these
other applicable legal requirements for
new Federal buildings. For example, by
designing buildings to meet the
ASHRAE 90.1-2013 baseline, Federal
agencies also help achieve the energy
intensity reductions mandated under
section 431 of EISA 2007.

Of particular significance is the
Administration’s Climate Action Plan,
(CAP), issued June 2013, in which the
President affirmed that the Federal
government must position itself as a
leader in clean energy and energy
efficiency, and pledged that Federal
agencies must surpass previous
greenhouse gas reduction achievements,
through a combination of consuming 20
percent of Federal electricity from
renewable sources by 2020, and by
pursuing greater energy efficiency in

3 The Environmental Assessment (EA) (DOE/EA—
2001) is entitled, “Environmental Assessment for
Final Rule, 10 CFR part 433, ‘Energy Efficiency
Standards for New Federal Commercial and Multi-
Family High-Rise Residential Buildings,” Baseline
Standards Update”. The EA and FONSI may be
found in the docket for this rulemaking and at
http://energy.gov/node/984581.

4 Determination Regarding Energy Efficiency
Improvements in ANSI/ASHRAE/IES Standard
90.1-2013: Energy Standard for Buildings, Except
Low-Rise Residential Buildings; Notice of
Determination September 26, 2014. http://www.
regulations.gov/#!documentDetail; D=EERE-2014-
BT-DET-0009-0006.


http://www.energycodes.gov/sites/default/files/documents/Cost-effectiveness_of_ASHRAE_Standard_90-1-2013-Report.pdf
http://www.energycodes.gov/sites/default/files/documents/Cost-effectiveness_of_ASHRAE_Standard_90-1-2013-Report.pdf
http://www.energycodes.gov/sites/default/files/documents/Cost-effectiveness_of_ASHRAE_Standard_90-1-2013-Report.pdf
http://www.regulations.gov/#!documentDetail;D=EERE-2014-BT-DET-0009-0006
http://www.regulations.gov/#!documentDetail;D=EERE-2014-BT-DET-0009-0006
http://www.regulations.gov/#!documentDetail;D=EERE-2014-BT-DET-0009-0006
http://energy.gov/node/984581
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Federal buildings.> Additionally, the
President directed that efficiency
standards for appliances and federal
buildings set in the first and second
terms combined would reduce carbon
pollution by at least 3 billion metric
tons cumulatively by 2030—equivalent
to nearly one-half of the carbon
pollution from the entire U.S. energy
sector for one year. Today’s rule, which
DOE estimates will avoid cumulative
emissions of 6,234,000 metric tons of
carbon dioxide through 2030, directly
supports the Administration’s
undertaking to make energy efficiency
in Federal buildings an essential
stratagem in the government’s enduring
achievement of the greenhouse gas
reduction goals set out in the CAP.

DOE further notes, on the subject of
process loads, that the scope of building
loads covered by ASHRAE Standard
90.1 broadened in ASHRAE Standard
90.1-2010 and again in ASHRAE
Standard 90.1-2013 to cover “new
equipment or building systems
specifically identified in the standard as
part of an industrial or manufacturing
process.” 6 For example, Standard 90.1—
2013 now includes escalator and
moving walkway control requirements.
Such requirements were not included in
efficiency calculations under prior
versions of ASHRAE Standard 90.1.
Process loads are defined in 10 CFR
433.2 as “the load on a building
resulting from energy consumed in
support of a manufacturing, industrial,
or commercial process. Process loads do
not include energy consumed
maintaining comfort and amenities for
the occupants of the building (including
space conditioning for human
comfort).” Receptacle loads, also known
as “plug loads” are defined in 10 CFR
433.2 as “‘the load on a building
resulting from energy consumed by any
equipment plugged into electrical
outlets.” As in prior versions of the
energy efficiency performance standards
for new Federal commercial and multi-
family high-rise residential buildings,
DOE is maintaining the exclusion of
process loads (for example, medical or
industrial equipment) from the energy
savings metric. Process loads typically
involve specialized equipment for
which improvements in energy
efficiency may affect the functionality of

5The President’s Climate Action Plan, Office of
the Executive Office of the President, https://www.
whitehouse.gov/sites/default/files/image/president
27sclimateactionplan.pdf, June 2013.

6 See section 2 in ASHRAE Standard 90.1-2013,
“Energy Standard for Buildings Except Low-Rise
Residential Buildings, (I-P Edition)” and section 2
in “ASHRAE Standard 90.1-2010 “Energy Standard
for Buildings Except Low-Rise Residential
Buildings, (I-P Edition)” at: http://www.ashrae.org.

the equipment or where improvements
are not available at all. Some Federal
buildings use most of their energy
serving process loads, and application
of the energy savings requirement to
these buildings would likely place an
undue burden on the rest of the building
if the 30 percent savings is to be
achieved.

In addition, DOE is also maintaining
its exclusion of receptacle loads for the
purpose of calculating energy savings
under the Federal building standards
because they are difficult to anticipate at
the design stage and would change over
time. (See 72 FR 72565, 72567—72568
(Dec. 21, 2007))

This rule clarifies that Federal
agencies should continue to consider
the building envelope and energy
consuming systems normally specified
as part of the building design covered by
ASHRAE Standard 90.1 when
determining if a design meets ASHRAE
Standard 90.1 and whether achieving
energy consumption levels at least 30%
below the relevant ASHRAE baseline
building is life-cycle cost-effective.
Receptacle and process loads not
explicitly covered in Standard 90.1,
such as specialized medical or research
equipment and equipment used in
manufacturing processes, may be
excluded from the calculations as noted
in the rule.

IV. Compliance Date

This final rule applies to new Federal
commercial and multi-family high-rise
residential buildings for which design
for construction begins on or after one
year from the publication date of this
rulemaking in the Federal Register. (42
U.S.C. 6834(a)(1)) Such buildings must
be designed to exceed the energy
efficiency level of the appropriate
updated voluntary standard by 30
percent if life-cycle cost-effective.
However, at a minimum, such buildings
must achieve the energy efficiency equal
to that of the appropriate updated
voluntary standard. One year lead time
before the design for construction begins
is consistent with DOE’s previous
updates to the energy efficiency
baselines and the original statutory
mandate for Federal building standards.
One year lead time before design for
construction begins helps minimize
compliance costs to agencies, which
may have planned buildings in various
stages of design, and allows for design
changes to more fully consider life-cycle
cost-effective measures (as opposed to
having to revise designs in
development, which may make
incorporation of energy efficiency
measure more difficult or expensive).

V. Reference Resources

The Department originally prepared
this list of resources to help Federal
agencies achieve building energy
efficiency levels of at least 30 percent
below ASHRAE Standard 90.1-2004.
The Department has reviewed these
resources and believes that they
continue to be useful for helping
agencies maximize their energy
efficiency levels. The Department has
updated this resource list as necessary.
These resources come in many forms
and in a variety of media. Resources are
provided for all buildings, and also
specifically for commercial and multi-
family high-rise residential buildings.

Resources for Commercial and Multi-Family
High-Rise Residential Buildings

1. Energy Efficient ProductsPU.S. DOE
Federal Energy Management Program and
U.S. Environmental Protection Agency (EPA)
ENERGY STAR Program

http://energy.gov/eere/femp/energy-and-

water-efficient-products

Federal agencies are required by the Energy
Policy Act of 2005 to specify Federal Energy
Management Program (FEMP) designated or
ENERGY STAR equipment, including
building mechanical and lighting equipment
and builder-supplied appliances, for
purchase and installation in all new
construction. This equipment is generally
more efficient than the corresponding
requirements of ASHRAE Standard 90.1—
2013, and may be used to achieve part of the
savings required of Federal building designs.
(This rule does not specifically address the
use of this equipment, but this Web site is
listed for convenience because it is a very
useful resource for achieving part of the
energy savings required by the rule.)

2. Life-Cycle Cost AnalysisDU.S. DOE
Federal Energy Management Program

The life-cycle cost analysis rules
promulgated in 10 CFR part 436 Subpart A
Life-Cycle Cost Methodology and Procedures
conform to requirements in the Federal
Energy Management Improvement Act of
1988 (Pub. L. 100-615) and subsequent
energy conservation legislation, as well as
Executive Order 13693, Planning for Federal
Sustainability in the Next Decade. The life-
cycle cost guidance and required discount
rates and energy price projections are
determined annually by FEMP and the
Energy Information Administration, and are
published in the Annual Supplement to The
National Institute of Standards and
Technology Handbook 135: “Energy Price
Indices and Discount Factors for Life-Cycle
Cost Analysis” http://www1.eere.energy.gov/
femp/pdfs/ashb10.pdf.

3. ENERGY STAR Target FinderbU.S.
Environmental Protection Agency and U.S.
Department of Energy

http://www.energystar.gov/index.cfm?c=
new bldg design.bus_target finder

ENERGY STAR is a Government-backed
program helping businesses and individuals


https://www.whitehouse.gov/sites/default/files/image/president27sclimateactionplan.pdf
https://www.whitehouse.gov/sites/default/files/image/president27sclimateactionplan.pdf
https://www.whitehouse.gov/sites/default/files/image/president27sclimateactionplan.pdf
http://energy.gov/eere/femp/energy-and-water-efficient-products
http://energy.gov/eere/femp/energy-and-water-efficient-products
http://www1.eere.energy.gov/femp/pdfs/ashb10.pdf
http://www1.eere.energy.gov/femp/pdfs/ashb10.pdf
http://www.ashrae.org
http://www.energystar.gov/index.cfm?c=new_bldg_design.bus_target_finder
http://www.energystar.gov/index.cfm?c=new_bldg_design.bus_target_finder
http://www.energystar.gov/index.cfm?c=new_bldg_design.bus_target_finder
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protect the environment through superior
energy efficiency. The benchmarking tool
and other information at the ENERGY STAR
Target Finder Web site can be useful in
determining an annual energy target for
building design and computer simulations,
evaluating cost-effectiveness of efficiency
measures, and tracking a building’s actual
energy performance after construction.?

4. Building Energy Software ToolsPU.S. DOE
Building Technologies Program

http://apps1.eere.energy.gov/buildings/tools
directory/

This directory provides information on
building software tools for evaluation energy
efficiency, renewable energy, and
sustainability in buildings.

5. ASHRAE Standard 90.1+2013DASHRAE

http://www.techstreet.com/ashrae/products/
1865966

The baseline energy efficiency standard for
commercial and multi-family high-rise
buildings is ANSI/ASHRAE/IESNA Standard
90.1-2013. This link also contains a link to
a read-only version of Standard 90.1-2013
under the Preview button.

6. Whole Building Design GuideDNational
Institute of Building Sciences

http://www.wbdg.org/

A portal providing one-stop access to up-
to-date information on a wide range of
building-related guidance, criteria and
technology from a “whole buildings”
perspective.

7. Labs for the 21st CenturybU.S. EPA and
U.S. DOE

http://energy.gov/eere/femp/laboratories-
21st-century
A Web site focused on improving the
energy efficiency and environmental
performance of laboratory space. This site
includes training and educational resources
and design tools focused on laboratories.

VI. Regulatory Analysis

A. Review Under Executive Order
12866, “Regulatory Planning and
Review’’

This final rule is a “significant
regulatory action” under Executive
Order 12866, ‘Regulatory Planning and

Review.” 58 FR 51735 (October 4, 1993).

Accordingly, this action was subject to
review by the Office of Information and
Regulatory Affairs in the Office of
Management and Budget (OMB). OMB
has completed its review. As discussed
previously in this rule, DOE is required
to determine, based on the cost-
effectiveness, whether the standards for
Federal buildings should be updated to
reflect an amendment to the ASHRAE
standard. As stated above, DOE
complied with the statutory language by
analyzing the cost-effectiveness of
ASHRAE Standard 90.1-2013, and
through DOE’s involvement in the
ASHRAE code development process,
including the consideration of
ASHRAE'’s cost-effectiveness criteria for
Standard 90.1-2013.8

DOE has also reviewed this regulation
pursuant to Executive Order 13563,
issued on January 18, 2011. 76 FR 3281
(January 21, 2011). EO 13563 is
supplemental to and explicitly reaffirms
the principles, structures, and
definitions governing regulatory review
established in Executive Order 12866.

Review under Executive Order 12866
requires an analysis of the economic
effect of the rule. For this purpose, DOE
estimated incremental first cost (in this
case, the difference between the cost of
a building designed to meet ASHRAE
Standard 90.1-2013 and a building
designed to meet ASHRAE Standard
90.1-2010) for the Federal commercial

and high-rise multi-family residential
buildings sector, as well as life-cycle
cost net savings. DOE determined that
the total incremental first cost estimate
is a savings of $1.2 million per year,
with an average first cost decrease of
$0.03 per square foot. DOE estimated
$87.2 million in annual life-cycle cost
(LCC) net savings for the entire Federal
commercial and multi-family high-rise
buildings sector with an average life-
cycle cost net savings of $2.21 per
square foot.

DOE’s assumptions and methodology
for the cost-effectiveness of this rule are
based on DOE’s cost-effectiveness
analysis of ASHRAE Standard 90.1—
2013, as well as DOE’s Environmental
Assessment (EA) for this rulemaking.®
The EA identified a rate of new Federal
commercial construction of 39.4 million
square feet per year with a distribution
of building types as shown in Table 1.
As described in the EA, the distribution
of building types is based on the 2007,
2008, 2009, 2010, and 2011 GSA Federal
real property reports. Table 1 also shows
the prototype buildings incorporated
into computer simulations that are used
to estimate energy use in each building
type. DOE derived these prototype
buildings from 16 building types in 17
climate zones 1° using its Commercial
Prototype Building models.'* Of the 16
prototype buildings, DOE developed
costs for six prototype buildings to
determine the cost effectiveness of
ASHRAE Standard 90.1-2013. DOE then
extracted the cost-effectiveness
information for those prototype
buildings and weighted those values as
appropriate to obtain an average cost
effectiveness value for building types
found in the Federal commercial sector,
as discussed in the EA.

TABLE 1—NEW FEDERAL COMMERCIAL AND HIGH-RISE MULTI-FAMILY CONSTRUCTION VOLUME BY BUILDING TYPE

Fraction of
federal
Building type construction Assumed prototypes
volume
(by floor area)

OffiCE i 0.63 | Small Office,* Medium Office, Large Office.*
Education ........cccoeiiiiiiiiiee e 0.083 | Primary School,* Secondary School.
Dorm/Barracks .......cccceeeveeeeriieeeniiieeeneennn 0.09 | Small Hotel,* Large Hotel, Mid-Rise Apartment,* High-Rise Apartment.
Warehouse ... 0.15 | Non-Refrigerated Warehouse.
Hospital .....oceveeeiee e 0.04 | Outpatient Healthcare, Hospital.

*Indicates prototypes for which costs are available (See Table 2)

7The use of EPA’s Target Finder tool during the
design process of applicable new Federal buildings
helps ensure that buildings are on a pathway to
meet the existing building Federal Sustainable
Building Guiding Principle (Energy Efficiency:
Option 1), which is to receive an ENERGY STAR
score of 75 or higher in EPA’s Portfolio Manager.

8 See infra at 1.

9 The Environmental Assessment (EA) (DOE/EA—
2001) is entitled, “Environmental Assessment for

Final Rule, 10 CFR part 433, ‘Energy Efficiency
Standards for New Federal Commercial and Multi-
Family High-Rise Residential Buildings,” Baseline
Standards Update”. The EA and FONSI may be
found in the docket for this rulemaking and at
http://energy.gov/node/984581.

10 Briggs, R.S., R.G. Lucas, and Z.T. Taylor. 2003.
“Climate classification for building energy codes
and standards: Part 1—Development Process.”
ASHRAE Transactions 109(1): 109:121. American

Society of Heating, Refrigerating and Air-
Conditioning Engineers. Atlanta, Georgia. The 90.1—
2013 climate zone map may be viewed as Figure B.1
of the online version of Standard 90.1-2013 at
https://ashrae.iwrapper.com/ViewOnline/
Standard 90.1-2013 I-P.

11DOE’s prototype buildings are described at
http://www.energycodes.gov/development/
commercial/90.1_models.
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http://energy.gov/eere/femp/laboratories-21st-century
http://energy.gov/eere/femp/laboratories-21st-century
http://www.techstreet.com/ashrae/products/1865966
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Notes:

1. Note that first cost data is not available for the prototypes assumed for warehouses and hospitals. As described below, DOE considered
costs for the warehouse and hospital to be equivalent to the weighted cost for the offices, education, and dorm/barracks, which represents 81%

of the Federal building stock.

2. DOE has preliminarily determined incremental cost and the life-cycle cost net savings information for the building types and climate zones
analyzed. This information is shown in Tables 2 and 3.

TABLE 2—INCREMENTAL CONSTRUCTION FIRST COST (2013$) FOR ASHRAE 90.1-2013 vs. ASHRAE 90.1-2010

ASHRAE Climate zone
Prototype Value
2A 3A 3B 4A 5A
Small Office ...cocovevereererenene. First Cost ($2,601) ($906) ($1,358) $12,472 $9,072
$/M2 ... ($0.47) ($0.16) ($0.25) $2.27 $1.65
Large Office .....ccoeveevrunnee. First Cost $352,647 ($1,065,759) ($1,476,190) $98,124 ($1,014,770)
$/M2 o $0.71 ($2.14) ($2.96) $0.20 ($2.04)
Primary School ...........c.c...... First Cost $88,857 $119,646 $9,620 $167,916 $179,872
$/Mt2 ... $1.20 $1.62 $0.13 $2.27 $2.43
Small Hotel ......ccccevrvevennnne. First Cost $20,483 $18,527 $18,675 $32,441 $39,120
$/M2 ... $0.47 $0.43 $0.43 $0.75 $0.91
Mid-rise Apartment .............. First Cost $5,711 $23,214 $23,358 $12,891 $19,577
$/Mt2 ... $0.17 $0.69 $0.69 $0.38 $0.58

1. Notes: Negative costs (shown in parentheses) indicate a reduction in cost due to changes in the code, usually due to reduced HVAC

capacity.12

DOE used data from Table 1 and
Table 2 to calculate preliminary values
for overall incremental first cost of
construction for Federal commercial
and high-rise, multi-family residential
buildings. DOE calculated the
incremental first cost of the Federal
building types based on the DOE
prototypes shown in bold font in Table
1. DOE then calculated the weighted
average incremental cost for Federal
building types based on the office,
education, and dorm/barracks building
types which represent an estimated 81%
of new Federal construction. This
weighted incremental cost was assigned
to the warehouse and hospital building
types and a total weighted incremental
cost was calculated by multiplying the
incremental cost for each Federal
building type by the fraction of Federal
construction shown in Table 1. For
warehouses and hospitals DOE
considered costs to be equivalent to the
weighted cost for offices, education, and
dorm/barracks.3

The national total incremental first
cost for building types was developed

by multiplying the average (across
climate zones) incremental first cost of
the prototypes (determined from the
DOE ASHRAE Standard 90.1 cost-
effectiveness analysis) by the fraction of
the Federal sector construction volume
shown in Table 1.14 The resulting
building type incremental first costs
were then summed together to
determine an overall incremental first
cost for the entire Federal commercial
and high-rise multi-family residential
buildings sector. DOE estimates that
total first cost outlays for new Federal
buildings will be less under ASHRAE
Standard 90.1 2013 than ASHRAE 90.1
2010, primarily due to cheaper
equipment costs for some building types
(See Table 2 and footnote 13 above). The
resulting total incremental first cost
estimate is a savings of $1.2 million per
year. The average first cost decrease is
$0.03 per square foot.

DOE also examined the relative
impact of today’s rule on the first cost
of new constructed Federal buildings.
Estimated construction costs for new
Federal commercial and high-rise

multifamily buildings were obtained
from RS Means (2014) 15 for the 5
buildings types analyzed in DOE’s cost-
effectiveness methodology plus two
additional building types that are
reasonably common in the Federal
sector—hospitals and warehouses.
Weights for the Federal building types
and relationships between Federal
building types and the DOE prototypes
used in the cost-effectiveness analysis
are shown in Table 1. The results of this
analysis are shown in Table 3. For the
assumptions used in this rulemaking,
the average cost of a new Federal
building would be $135 per square foot.
This cost may be multiplied by the 39.4
million square feet of new Federal
construction per year used in this
rulemaking to estimate the total cost of
new Federal commercial and high-rise
multi-family construction at $5.325
billion. Savings associated with this
rulemaking are estimated at $1.2 million
per year, indicating a potential cost
reduction in new Federal construction
costs of 0.023%.

TABLE 3—FIRST COST OF TYPICAL NEW FEDERAL BUILDING IN $/FT2

Building first Federal Weighted
BECP Prototype cost glft2 Corresponds to Federal building type weighting cg$st
(%) ®)
Small OffiCe ...ovverieririeereee e 132 | Small OffiCe ...ccvriiiiricieieceeeeeee 32 42
Large Office .....ccovvirviiiiiiiie 166 | Large Office .......ccceviiieiiiiiciccce 32 52

12]1n this particular transition from 90.1-2010 to
90.1-2013, the cost reduction was mainly because
of smaller and less expensive HVAC equipment
since the building load had decreased. This cost
reduction is part of the first cost calculation. Note
that in addition to reduced equipment costs, there
is reduced ductwork or piping costs as well.

13 There are no data for those years for
warehouses or hospitals. It could be expected that

costs to a warehouse would be less since it is a
simpler building. We assumed both the warehouse
and the hospital were the “average” of the data we
did have. And so, the warehouse value is likely
higher than it might have been and the hospital
value is likely lower than it might have been had
there been data available.

14 For the Federal office building, the small and
large office prototype first costs were averaged. For

the Federal education building, the primary school
prototype first cost was used. For the Federal dorm/
barracks building type, the small hotel and mid-rise
apartment prototype first costs were averaged.

15RS Means. 2014. RS Means Building
Construction Cost Data, 72nd Ed. Construction
Publishers & Consultants. Norwell, MA.
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TABLE 3—FIRST COST OF TYPICAL NEW FEDERAL BUILDING IN $/FT2—Continued

Building first Federal Weighted

BECP Prototype cost %/ftZ Corresponds to Federal building type weighting cg$st

(%) ®)
Primary School ... 138 | Education ........cccociiiiiiiiiiec e, 8 11
Small Hotel ..o 111 | Barracks/DOormitory .........cccceeirveiiniiicneenns 5 5
Mid-Rise Apartment ...........ccocciiiiinniiie 117 | Barracks/DOrMItory ........ccocceeereeieeneeieenennenns 5 5
Hospital ................. 253 | Hospital .....cc.cceuee. 4 10
Warehouse 63 | Warehouse 15 9
TOMAL s | e s | eeeee e e e s a e s e e a e 99 135

Turning to LCC net savings, DOE
estimated the LCC net savings to be
$87.2 million for 39.4 million square
feet of annual construction, with the
average life-cycle cost net savings in
year one estimated at $2.21 per square
foot. Table 4 shows annual LCC net
savings by prototype buildings. For LCC
net savings, DOE used a similar
approach to that used for incremental
first cost. That is, DOE developed the
national total annual LCC net savings 16
for building types by multiplying the

average (across climate zones) LCC net
savings (determined from the DOE
ASHRAE 90.1 cost-effectiveness
analysis) by the fraction of the federal
sector construction volume shown in
Table 1.17 The results of the building
type LCC net savings were then summed
together to determine the overall annual
LCC net savings for the entire Federal
commercial and high-rise multi-family
buildings sector. The resulting total LCC
net savings for 39.4 million square feet
of annual construction was estimated to

be $87.2 million. The average life-cycle
cost net savings in year one was
estimated to be $2.21 per square foot.
Note the annual LCC savings are for one
year of Federal commercial and high-
rise multi-family residential
construction and that those savings
would accumulate over the LCC
evaluation period. For the purpose of
this analysis, DOE relied on a 30-year
period.18

TABLE 4—ANNUAL LIFE-CYCLE COST (LCC) NET SAVINGS (2013$) FOR ASHRAE 90.1-2013 vS. ASHRAE 90.1-2010

Prototype ASHRAE Climate zone
2A 3A 3B 4A 5A
Small Office .....ocvvvvernene $21,600.00 $15,200.00 $10,800.00 $2,900.00 $5,000.00
3.93 2.76 1.96 0.51 0.91
Large Office .......cccenuee. 740,000.00 1,650,000.00 2,540,000.00 310,000.00 1,340,000.00
1.48 3.31 5.09 0.60 2.69
Primary School ............... 246,000.00 116,000.00 398,000.00 70,000.00 109,000.00
3.33 1.57 5.38 0.95 1.47
Small Hotel ......ccccueneeee. 96,410.00 76,000.00 78,000.00 62,600.00 68,000.00
2.23 1.76 1.81 1.45 1.57
Mid-rise Apartment ......... 59,600.00 22,600.00 23,800.00 29,200.00 28,500.00
1.77 0.67 0.71 0.87 0.84

B. Administrative Procedure Act

DOE notes that the determination
regarding ASHRAE Standard 90.1-2013
in the context of State building codes
was subject to notice and comment in
evaluating the voluntary consensus
codes. See 76 FR 43298 (July 20, 2011)
for the preliminary determination and
76 FR 64904 (October 19, 2011) for the
final determination. The determinations
made in the context of the State codes
are equally applicable in the context of
Federal buildings. DOE finds that
providing notice and comment on the
determinations again in the context of
Federal buildings would be

16 The energy costs used were the national
average energy costs used by ASHRAE in the
development of Standard 90.1-2013. To quote the
cost-effectiveness analysis report “Energy rates used
to calculate the energy costs from the modeled
energy usage were $0.990/therm for fossil fuel and
$0.1032/kWh for electricity. These rates were used
for the 90.1-2013 energy analysis, and derived from

unnecessary. The fact that the voluntary
consensus codes apply to Federal
buildings as opposed to the general
building stock does not require a
different evaluation of energy efficiency
and cost-effectiveness. Additionally,
DOE notes that this rule, which updates
energy efficiency performance standards
for the design and construction of new
Federal buildings, is a rule relating to
public property, and therefore is not
subject to the rulemaking requirements
of the Administrative Procedure Act,
including the requirement to publish a
notice of proposed rulemaking. (See 5
U.S.C. 553(a)(2))

the US DOE Energy Information Administration
data. These were the values approved by 90.1—
2013”.

17 For the Federal office building, the small and
large office prototype life cycle costs were averaged.
For the Federal education building, the primary
school prototype life cycle cost was used. For the
Federal dorm/barracks building type, the small

C. Review Under the Regulatory
Flexibility Act

The Regulatory Flexibility Act (5
U.S.C. 601 et seq.) requires the
preparation of an initial regulatory
flexibility analysis for any rule that by
law must be proposed for public
comment, unless the agency certifies
that the rule, if promulgated, will not
have a significant economic impact on
a substantial number of small entities.
As required by Executive Order 13272,
Proper Consideration of Small Entities
in Agency Rulemaking, 67 FR 53461
(August 16, 2002), DOE published
procedures and policies on February 19,

hotel and mid-rise apartment prototype life cycle
costs were averaged.

18 Rushing, A, ] Kneifel, and B Lippiatt. 2013.
Energy Price Indices and Discount Factors for Life-
Cycle Cost Analysis-2013: Annual Supplement to
NIST Handbook 135 and NBS Special Publication
709.
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2003, to ensure that the potential
impacts of its rules on small entities are
properly considered during the
rulemaking process, 68 FR 7990. The
Department has made its procedures
and policies available on the Office of
General Counsel’s Web site: http://
energy.gov/gc/office-general-counsel.
DOE has determined that a notice of
proposed rulemaking is not required by
5 U.S.C. 553 or any other law for
issuance of this rule. As such, the
analytical requirements of the
Regulatory Flexibility Act do not apply.

D. Review Under the Paperwork
Reduction Act of 1995

This rulemaking will impose no new
information or record keeping
requirements. Accordingly, Office of
Management and Budget (OMB)
clearance is not required under the
Paperwork Reduction Act. (44 U.S.C.
3501 et seq).

E. Review Under the National
Environmental Policy Act of 1969

The Department prepared an
Environmental Assessment (EA) (DOE/
EA-2001) entitled, “Environmental
Assessment for Final Rule, 10 CFR part
433, ‘Energy Efficiency Standards for
New Federal Commercial and Multi-
Family High-Rise Residential
Buildings,” Baseline Standards
Update,” 19 pursuant to the Council on
Environmental Quality’s (CEQ)
Regulations for Implementing the
Procedural Provisions of the National
Environmental Policy Act (40 CFR parts
1500-1508), the National Environmental
Policy Act of 1969 (NEPA), as amended
(42 U.S.C. 4321 et seq.), and DOE’s
NEPA Implementing Procedures (10
CFR part 1021).

The EA addresses the possible
incremental environmental effects
attributable to the application of the
final rule. The only anticipated impact
would be a decrease in outdoor air
pollutants resulting from decreased
fossil fuel burning for energy use in
Federal buildings. Therefore, DOE has
issued a Finding of No Significant
Impact (FONSI), pursuant to NEPA, the
regulations of the Council on
Environmental Quality (40 CFR parts
1500-1508), and DOE’s regulations for
compliance with NEPA (10 CFR part
1021).

To identify the potential
environmental impacts that may result
from implementing the final rule on
new Federal commercial buildings, DOE
compared the requirements of the final

19The EA and FONSI may be found in the docket
for this rulemaking and at http://energy.gov/node/
984581.

rule updating energy efficiency
performance standard for Federal new
commercial and multi-family high rise
residential buildings to ASHRAE
Standard 90.1-2013 with the “no-action
alternative” of using the current Federal
standards (ASHRAE Standard 90.1—
2010). This comparison is identical to
that undertaken by DOE in its
determinations of energy savings of
those standards and codes.

Accordingly, DOE concludes in the
EA that new Federal buildings designed
and constructed to Standard 90.1-2013
will use less energy than new Federal
buildings designed and constructed to
Standard 90.1-2010 because Standard
90.1-2013 is more efficient than
Standard 90.1-2010. This decrease in
energy usage translates to reduced
emissions of carbon dioxide (CO,),
nitrogen oxides (NOx), and mercury
(Hg) over the thirty-year period
examined in the EA. Cumulative
emission reductions for 30 years of
construction (2015 through 2044) and
30 years of energy reduction for each
building built during that period can be
estimated at up to 24,156,900 metric
tons of CO», up to 24,564 metric tons of
NOx, and up to 0.3357 metric tons of
Hg. DOE conducted a separate
calculation to determine emissions
reductions relative to the targets
identified in the CAP. This calculation
showed that the cumulative reduction
in CO; emissions through 2030 amounts
to 6,234,000 metric tons of CO,.20

F. Review Under Executive Order 13132,
“Federalism’’

Executive Order 13132, “Federalism,”
64 FR 43255 (August 4, 1999), imposes
certain requirements on agencies
formulating and implementing policies
or regulations that preempt State law or
that have federalism implications. The
Executive Order requires agencies to
examine the constitutional and statutory
authority supporting any action that
would limit the policymaking discretion
of the States and to carefully assess the
necessity for such actions. The
Executive Order also requires agencies
to have an accountable process to
ensure meaningful and timely input by
State and local officials in the
development of regulatory policies that
have federalism implications. On March
14, 2000, DOE published a statement of
policy describing the intergovernmental
consultation process it will follow in the
development of such regulations, 65 FR
13735. DOE examined this rule and

20 See discussion of CAP calculations in footnote
12 on page 23 of the EA for this rule. The EA and
FONSI may be found in the docket for this
rulemaking and at http://energy.gov/node/984581.

determined that it does not preempt
State law and does not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of Government. No further action
is required by Executive Order 13132.

G. Review Under Executive Order
12988, “'Civil Justice Reform”’

With respect to the review of existing
regulations and the promulgation of
new regulations, section 3(a) of
Executive Order 12988, ““Civil Justice
Reform,” 61 FR 4729 (February 7, 1996),
imposes on Federal agencies the general
duty to adhere to the following
requirements: (1) Eliminate drafting
errors and ambiguity; (2) write
regulations to minimize litigation; and
(3) provide a clear legal standard for
affected conduct, rather than a general
standard and promote simplification
and burden reduction. Section 3(b) of
Executive Order 12988 specifically
requires that Executive agencies make
every reasonable effort to ensure that the
regulation: (1) Clearly specifies the
preemptive effect, if any; (2) clearly
specifies any effect on existing Federal
law or regulation; (3) provides a clear
legal standard for affected conduct,
while promoting simplification and
burden reduction; (4) specifies the
retroactive effect, if any; (5) adequately
defines key terms; and (6) addresses
other important issues affecting clarity
and general draftsmanship under any
guidelines issued by the Attorney
General. Section 3(c) of Executive Order
12988 requires Executive agencies to
review regulations in light of applicable
standards in section 3(a) and section
3(b) to determine whether they are met
or it is unreasonable to meet one or
more of them. DOE has completed the
required review and determined that, to
the extent permitted by law, this rule
meets the relevant standards of
Executive Order 12988.

H. Review Under the Unfunded
Mandates Reform Act of 1995

Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA) (Pub. L.
104-4) requires each Federal agency to
assess the effects of Federal regulatory
actions on State, local, and tribal
governments and the private sector. For
a proposed regulatory action likely to
result in a rule that may cause the
expenditure by State, local, and tribal
governments, in the aggregate, or by the
private sector of $100 million or more
in any one year (adjusted annually for
inflation), section 202 of UMRA requires
a Federal agency to publish a written


http://energy.gov/gc/office-general-counsel
http://energy.gov/gc/office-general-counsel
http://energy.gov/node/984581
http://energy.gov/node/984581
http://energy.gov/node/984581

68756

Federal Register/Vol. 80, No. 215/Friday, November 6, 2015/Rules and Regulations

statement that estimates the resulting
costs, benefits, and other effects on the
national economy. (2 U.S.C. 1532(a) and
(b)) The UMRA also requires a Federal
agency to develop an effective process
to permit timely input by elected
officers of State, local, and tribal
governments on a proposed ‘“‘significant
intergovernmental mandate” and
requires an agency plan for giving notice
and opportunity for timely input to
potentially affected small governments
before establishing any requirements
that might significantly or uniquely
affect small governments. On March 18,
1997, DOE published a statement of
policy on its process for
intergovernmental consultation under
UMRA (62 FR 12820) (also available at
http://energy.gov/gc/office-general-
counsel). This final rule contains
neither an intergovernmental mandate
nor a mandate that may result in the
expenditure of $100 million or more in
any year by State, local, and tribal
governments, in the aggregate, or by the
private sector, so these requirements
under the Unfunded Mandates Reform
Act do not apply.

I. Review Under the Treasury and
General Government Appropriations
Act of 1999

Section 654 of the Treasury and
General Government Appropriations
Act of 1999 (Pub. L. 105-277) requires
Federal agencies to issue a Family
Policymaking Assessment for any rule
that may affect family well-being. This
final rule would not have any impact on
the autonomy or integrity of the family
as an institution. Accordingly, DOE has
concluded that it is not necessary to
prepare a Family Policymaking
Assessment.

J. Review Under Executive Order 12630,
“Governmental Actions and
Interference With Constitutionally
Protected Property Rights’

The Department has determined,
under Executive Order 12630,
“Governmental Actions and Interference
with Constitutionally Protected Property
Rights” 53 FR 8859 (March 18, 1988)
that this rule would not result in any
takings which might require
compensation under the Fifth
Amendment to the United States
Constitution.

K. Review Under the Treasury and
General Government Appropriations
Act, 2001

Section 515 of the Treasury and
General Government Appropriations
Act, 2001 (44 U.S.C. 3516, note)
provides for agencies to review most
disseminations of information to the

public under guidelines established by
each agency pursuant to general
guidelines issued by OMB. OMB’s
guidelines were published at 67 FR
8452 (February 22, 2002), and DOE’s
guidelines were published at 67 FR
62446 (October 7, 2002). DOE has
reviewed today’s final rule under the
OMB and DOE guidelines and has
concluded that it is consistent with
applicable policies in those guidelines.

L. Review Under Executive Order 13211,
“Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use'’

Executive Order 13211, “Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use,” 66 FR 28355 (May
22, 2001), requires Federal agencies to
prepare and submit to the Office of
Information and Regulatory Affairs
(OIRA), Office of Management and
Budget, a Statement of Energy Effects for
any proposed significant energy action.
A “‘significant energy action” is defined
as any action by an agency that
promulgated or is expected to lead to
promulgation of a final rule, and that:
(1) Is a significant regulatory action
under Executive Order 12866, or any
successor order; and (2) is likely to have
a significant adverse effect on the
supply, distribution, or use of energy, or
(3) is designated by the Administrator of
OIRA as a significant energy action. For
any proposed significant energy action,
the agency must give a detailed
statement of any adverse effects on
energy supply, distribution, or use
should the proposal be implemented,
and of reasonable alternatives to the
action and their expected benefits on
energy supply, distribution, and use.
DOE’s Energy Information
Administration (EIA) estimates that new
construction in the commercial sector
will range from 1.7 billion square feet
per year in 2015 to 2.4 billion square
feet per year in 2040.21 This rule is
expected to incrementally reduce the
energy usage of approximately 39.4
million square feet of Federal
commercial and high-rise multi-family
residential construction annually.22
Thus, the rule represents approximately
2.3% of the expected annual US
construction in 2015, falling to

21 See Table A5 of the 2015 Annual Energy
Outlook (beta) at http://www.eia.gov/beta/aeo/#/
?id=5-AE02015 or Table A5 of the 2014 Annual
Energy Outlook at http://www.eia.gov/oiaf/aeo/
tablebrowser/#release=AEO2014&subject=0-
AEO2014&table=5-AEO20146&region=0-0&cases=
full2013full-d102312a,ref2014-d102413a.

22 See Regulatory Analysis Section A. Review
Under Executive Order 12866, “Regulatory
Planning and Review” above for origin of the 39.4
million square foot estimate.

approximately 1.6% in the year 2040.
This final rule would not have a
significant adverse effect on the supply,
distribution, or use of energy and,
therefore, is not a significant energy
action. Accordingly, DOE has not
prepared a Statement of Energy Effects.

M. Review Under Section 32 of the
Federal Energy Administration Act of
1974

Under section 301 of the Department
of Energy Organization Act (Pub. L. 95—
91), DOE must comply with section 32
of the Federal Energy Administration
Act of 1974 (Pub. L. 93-275), as
amended by the Federal Energy
Administration Authorization Act of
1977 (Pub. L. 95-70). (15 U.S.C. 788)
Section 32 provides that where a
proposed rule authorizes or requires use
of commercial standards, the NOPR
must inform the public of the use and
background of such standards. In
addition, section 32(c) requires DOE to
consult with the Department of Justice
(DOJ) and the Federal Trade
Commission (FTC) concerning the
impact of the commercial or industry
standards on competition.

Although section 32 specifically refers
to the proposed rule stage, DOE is
meeting these requirements at the final
rule stage because there was no
proposed rule for this action. This final
rule incorporates testing methods
contained in the following commercial
standard: ANSI/ASHRAE/IES Standard
90.1-2013, Energy Standard for
Buildings Except Low-Rise Residential
Buildings, 2013, American Society of
Heating Refrigerating and Air-
Conditioning Engineers, Inc., ISSN
1041-2336.

DOE has evaluated these standards
and notes that the ASHRAE 90.1
Standard is developed under American
National Standards Institute (ANSI)-
approved consensus procedures, and is
under continuous maintenance by a
Standing Standard Project Committee.
ASHRAE has established a program for
regular publication of addenda, or
revisions, including procedures for
timely, documented, consensus action
on requested changes to the ASHRAE
90.1 Standard. ANSI approved the final
addendum for inclusion in the 2013
edition in September 2013. Standard
90.1-2013 was published in October
2013. However, DOE is unable to
conclude whether ASHRAE Standard
90.1 fully complies with the
requirements of section 32(b) of the
FEAA (i.e. whether they were developed
in a manner that fully provides for
public participation, comment, and
review). DOE has consulted with both
the Attorney General and the Chairman
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of the FTC about the impact on
competition of using the methods
contained in these standards and has
received no comments objecting to their
use.

N. Description of Materials Incorporated
by Reference

In this rule, DOE incorporates by
reference ANSI/ASHRAE/IES Standard
90.1-2013, Energy Standard for
Buildings Except Low-Rise Residential
Buildings, (I-P Edition), Copyright
2013. This U.S. standard provides
minimum requirements for energy
efficient designs for buildings except for
low-rise residential buildings. Copies of
this standard are available from the
American Society of Heating
Refrigerating and Air-Conditioning
Engineers, Inc., 1791 Tullie Circle NE.,
Atlanta, GA 30329, (404) 636—8400,
http://www.ashrae.org.

VII. Congressional Notification

As required by 5 U.S.C. 801, DOE will
report to Congress on the promulgation
of this rule prior to its effective date.
The report will state that it has been
determined that the rule is not a “‘major
rule” as defined by 5 U.S.C. 804(2).

VIII. Approval of the Office of the
Secretary

The Secretary of Energy has approved
publication of this final rule.

List of Subjects in 10 CFR Part 433

Buildings and facilities, Energy
conservation, Engineers, Federal
buildings and facilities, Housing,
Incorporation by reference.

Issued in Washington, DC, on October 23,
2015.

David Danielson,

Assistant Secretary, Energy Efficiency and
Renewable Energy.

For the reasons set forth in the
preamble, the Department of Energy
amends chapter II of title 10 of the Code
of Federal Regulations as set forth
below:

PART 433—ENERGY EFFICIENCY
STANDARDS FOR DESIGN AND
CONSTRUCTION OF NEW FEDERAL
COMMERCIAL AND MULTI FAMILY
HIGH RISE RESIDENTIAL BUILDINGS

m 1. The authority citation for part 433
continues to read as follows:

Authority: 42 U.S.C. 6831-6832; 6834—
6835; 42 U.S.C. 7101 et seq.

m 2. Amend §433.2 by adding in
alphabetical order the definition of

“ASHRAE Baseline Building 2013” to
read as follows:

§433.2 Definitions.

ASHRAE Baseline Building 2013
means a building that is otherwise
identical to the proposed building but is
designed to meet, but not exceed, the
energy efficiency specifications in
ANSI/ASHRAE/IES Standard 90.1-
2013, Energy Standard for Buildings
Except Low-Rise Residential Buildings,
2013 (incorporated by reference, see
§433.3).

* * * * *

m 3. Amend § 433.3 by adding paragraph
(b)(4) to read as follows:

§433.3 Materials incorporated by
reference.
* * * * *

(b) * k%

(4) ANSI/ASHRAE/IES 90.1-2013,
(“ASHRAE 90.1-2013"’), Energy
Standard for Buildings Except Low-Rise
Residential Buildings, I-P Edition,
Copyright 2013, IBR approved for
§§433.2,433.100, and 433.101.

m 4. Amend §433.100 by:

m a. Revising the introductory text of
paragraphs (a)(2) and (3);

m b. Adding paragraph (a)(4); and

m c. Revising paragraph (b).

The revisions and addition read as
follows:

§433.100 Energy efficiency performance
standard.
a R

(2) All Federal agencies shall design
new Federal buildings that are
commercial and multi-family high-rise
residential buildings, for which design
for construction began on or after
August 10, 2012, but before July 9, 2014,
to:

(3) All Federal agencies shall design
new Federal buildings that are
commercial and multi-family high-rise
residential buildings, for which design
for construction began on or after July
9, 2014, but before November 6, 2016 to:
* * * * *

(4) All Federal agencies shall design
new Federal buildings that are
commercial and multi-family high-rise
residential buildings, for which design
for construction began on or after
November 6, 2016 to:

(i) Meet ASHRAE 90.1-2013,
(incorporated by reference, see § 433.3);
and

(ii) If life-cycle cost-effective, achieve
energy consumption levels, calculated
consistent with paragraph (b) of this
section, that are at least 30 percent
below the levels of the ASHRAE
Baseline Building 2013.

(b) Energy consumption for the
purposes of calculating the 30 percent

savings requirements shall include the
building envelope and energy
consuming systems normally specified
as part of the building design by
ASHRAE 90.1 such as space heating,
space cooling, ventilation, service water
heating, and lighting, but shall not
include receptacle and process loads not
within the scope of ASHRAE 90.1 such
as specialized medical or research
equipment and equipment used in

manufacturing processes.
* * * * *

m 5. Amend § 433.101 by:
m a. Revising the introductory text of
paragraphs (a)(2) and (a)(3);
m b. Adding paragraph (a)(4); and
m c. Revising paragraph (b).

The revisions and addition read as
follows:

§433.101 Performance level
determination.

(a) * K* *

(2) For Federal buildings for which
design for construction began on or after
August 10, 2012, but before July 9, 2014,
each Federal agency shall determine
energy consumption levels for both the
ASHRAE Baseline Building 2007 and
proposed building by using the
Performance Rating Method found in
Appendix G of ASHRAE 90.1-2007
(incorporated by reference, see § 433.3),
except the formula for calculating the
Performance Rating in paragraph G1.2
shall read as follows:

* * * * *

(3) For Federal buildings for which
design for construction began on or after
July 9, 2014, but before November 6,
2016 each Federal agency shall
determine energy consumption levels
for both the ASHRAE Baseline Building
2010 and proposed building by using
the Performance Rating Method found
in Appendix G of ASHRAE 90.1-2010
(incorporated by reference, see §433.3),
except the formula for calculating the
Performance Rating in paragraph G1.2

shall read as follows:

(4) For Federal buildings for which
design for construction began on or after
before November 6, 2016 each Federal
agency shall determine energy
consumption levels for both the
ASHRAE Baseline Building 2013 and
proposed building by using the
Performance Rating Method found in
Appendix G of ASHRAE 90.1-2013
(incorporated by reference, see § 433.3),
except the formula for calculating the
Performance Rating in paragraph G1.2
shall read as follows:

(i) Percentage improvement = 100 x
((Baseline building consumption —
Receptacle and process
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loads) — (Proposed building
consumption — Receptacle and process
loads))/(Baseline building consumption
— Receptacle and process loads) (which
simplifies as follows):

(ii) Percentage improvement = 100 x
(Baseline building consumption —
Proposed building consumption)/
(Baseline building consumption —
Receptacle and process loads).

(b) Energy consumption for the
purposes of calculating the 30 percent
savings requirements in §433.100 shall
include the building envelope and
energy consuming systems normally
specified as part of the building design
by ASHRAE 90.1 such as space heating,
space cooling, ventilation, service water
heating, and lighting, but shall not
include receptacle and process loads not
within the scope of ASHRAE 90.1 such
as specialized medical or research
equipment and equipment used in
manufacturing processes.

[FR Doc. 2015-28078 Filed 11-5—15; 8:45 am|
BILLING CODE 6450-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 97
[Docket No. 31042; Amdt. No. 3665]

Standard Instrument Approach
Procedures, and Takeoff Minimums
and Obstacle Departure Procedures;
Miscellaneous Amendments

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This rule establishes, amends,
suspends, or removes Standard
Instrument Approach Procedures
(SIAPs) and associated Takeoff
Minimums and Obstacle Departure
Procedures (ODPs) for operations at
certain airports. These regulatory
actions are needed because of the
adoption of new or revised criteria, or
because of changes occurring in the
National Airspace System, such as the
commissioning of new navigational
facilities, adding new obstacles, or
changing air traffic requirements. These
changes are designed to provide safe
and efficient use of the navigable
airspace and to promote safe flight
operations under instrument flight rules
at the affected airports.

DATES: This rule is effective November
6, 2015. The compliance date for each
SIAP, associated Takeoff Minimums,
and ODP is specified in the amendatory
provisions.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of November
6, 2015.

ADDRESSES: Availability of matters
incorporated by reference in the
amendment is as follows:

For Examination

1. U.S. Department of Transportation,
Docket Ops—M30, 1200 New Jersey
Avenue SE., West Bldg., Ground Floor,
Washington, DC 20590-0001.

2. The FAA Air Traffic Organization
Service Area in which the affected
airport is located;

3. The office of Aeronautical
Navigation Products, 6500 South
MacArthur Blvd., Oklahoma City, OK
73169 or,

4. The National Archives and Records
Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030,
or go to: http://www.archives.gov/
federal register/code_of federal
regulations/ibr_locations.html.

Availability

All SIAPs and Takeoff Minimums and
ODPs are available online free of charge.
Visit the National Flight Data Center at
nfdc.faa.gov to register. Additionally,
individual SIAP and Takeoff Minimums
and ODP copies may be obtained from
the FAA Air Traffic Organization
Service Area in which the affected
airport is located.

FOR FURTHER INFORMATION CONTACT:
Richard A. Dunham III, Flight Procedure
Standards Branch (AFS—420), Flight
Technologies and Programs Divisions,
Flight Standards Service, Federal
Aviation Administration, Mike
Monroney Aeronautical Center, 6500
South MacArthur Blvd., Oklahoma City,
OK 73169 (Mail Address: P.O. Box
25082, Oklahoma City, OK 73125),
Telephone: (405) 954—4164.

SUPPLEMENTARY INFORMATION: This rule
amends Title 14 of the Code of Federal
Regulations, Part 97 (14 CFR part 97), by
establishing, amending, suspending, or
removes SIAPS, Takeoff Minimums
and/or ODPS. The complete regulatory
description of each SIAP and its
associated Takeoff Minimums or ODP
for an identified airport is listed on FAA
form documents which are incorporated
by reference in this amendment under 5
U.S.C. 552(a), 1 CFR part 51, and 14
CFR part § 97.20. The applicable FAA
forms are FAA Forms 8260-3, 8260—4,
8260-5, 8260—15A, and 8260-15B when
required by an entry on 8260-15A.

The large number of SIAPs, Takeoff
Minimums and ODPs, their complex

nature, and the need for a special format
make publication in the Federal
Register expensive and impractical.
Further, airmen do not use the
regulatory text of the SIAPs, Takeoff
Minimums or ODPs, but instead refer to
their graphic depiction on charts
printed by publishers of aeronautical
materials. Thus, the advantages of
incorporation by reference are realized
and publication of the complete
description of each SIAP, Takeoff
Minimums and ODP listed on FAA form
documents is unnecessary. This
amendment provides the affected CFRs
and specifies the types of SIAPs, Takeoff
Minimums and ODPs with their
applicable effective dates. This
amendment also identifies the airport
and its location, the procedure, and the
amendment number.

Availability and Summary of Material
Incorporated by Reference

The material incorporated by
reference is publicly available as listed
in the ADDRESSES section.

The material incorporated by
reference describes SIAPS, Takeoff
Minimums and/or ODPS as identified in
the amendatory language for part 97 of
this final rule.

The Rule

This amendment to 14 CFR part 97 is
effective upon publication of each
separate SIAP, Takeoff Minimums and
ODP as amended in the transmittal.
Some SIAP and Takeoff Minimums and
textual ODP amendments may have
been issued previously by the FAA in a
Flight Data Center (FDC) Notice to
Airmen (NOTAM) as an emergency
action of immediate flight safety relating
directly to published aeronautical
charts.

The circumstances that created the
need for some SIAP and Takeoff
Minimums and ODP amendments may
require making them effective in less
than 30 days. For the remaining SIAPs
and Takeoff Minimums and ODPs, an
effective date at least 30 days after
publication is provided.

Further, the SIAPs and Takeoff
Minimums and ODPs contained in this
amendment are based on the criteria
contained in the U.S. Standard for
Terminal Instrument Procedures
(TERPS). In developing these SIAPs and
Takeoff Minimums and ODPs, the
TERPS criteria were applied to the
conditions existing or anticipated at the
affected airports. Because of the close
and immediate relationship between
these SIAPs, Takeoff Minimums and
ODPs, and safety in air commerce, I find
that notice and public procedure under
5 U.S.C. 553(b) are impracticable and
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contrary to the public interest and,
where applicable, under 5 U.S.C. 553(d),
good cause exists for making some
SIAPs effective in less than 30 days.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26,1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. For the same
reason, the FAA certifies that this
amendment will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 97

Air Traffic Control, Airports,
Incorporation by reference, Navigation
(air).

Issued in Washington, DC on October 9,
2015.

John Duncan,
Director, Flight Standards Service.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me, Title 14,
Code of Federal Regulations, part 97 (14
CFR part 97) is amended by
establishing, amending, suspending, or
removing Standard Instrument
Approach Procedures and/or Takeoff
Minimums and Obstacle Departure
Procedures effective at 0901 UTC on the
dates specified, as follows:

PART 97—STANDARD INSTRUMENT
APPROACH PROCEDURES

m 1. The authority citation for part 97
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40106,
40113, 40114, 40120, 44502, 44514, 44701,
44719, 44721-44722.

m 2. Part 97 is amended to read as
follows:

Effective 12 NOVEMBER 2015

Auburn, IN, De Kalb County, VOR-A, Amdt
10

North Adams, MA, Harriman-And-West,
Takeoff Minimums and Obstacle DP, Orig

Sidney, OH, Sidney Muni, RNAV (GPS) RWY
10, Amdt 1

Sidney, OH, Sidney Muni, RNAV (GPS) RWY
28, Amdt 1

Sidney, OH, Sidney Muni, VOR-A, Orig

Sidney, OH, Sidney Muni, VOR OR GPS
RWY 23, Amdt 12B, CANCELED

Effective 10 DECEMBER 2015

Bakersfield, CA, Meadows Field, ILS OR LOC
RWY 30R, Amdt 31

Bakersfield, CA, Meadows Field, RNAV
(GPS) RWY 30R, Amdt 2

Monterey, CA, Monterey Rgnl, GPS RWY
28R, Orig-A, CANCELED

Monterey, CA, Monterey Rgnl, ILS OR LOC
RWY 10R, Amdt 28

Monterey, CA, Monterey Rgnl, RNAV (GPS)
RWY 10L, Orig, CANCELED

Monterey, CA, Monterey Rgnl, RNAV (GPS)
RWY 10R, Amdt 1

Monterey, CA, Monterey Rgnl, RNAV (GPS)
Y RWY 10R, Orig, CANCELED

Oakland, CA, Metropolitan Oakland Intl, ILS
OR LOC/DME RWY 28R, Amdt 37

Oakland, CA, Metropolitan Oakland Intl,
RNAV (GPS) Y RWY 28R, Amdt 3

Oakland, CA, Metropolitan Oakland Intl,
RNAV (RNP) Z RWY 28R, Amdt 2

Delta, CO, Blake Field, RNAV (GPS) RWY 3,
Orig

Delta, CO, Blake Field, Takeoff Minimums
and Obstacle DP, Orig

Dodge City, KS, Dodge City Rgnl, RNAV
(GPS) RWY 14, Amdt 1A

Dodge City, KS, Dodge City Rgnl, RNAV
(GPS) RWY 32, Amdt 2

Enid, OK, Enid Woodring Rgnl, RNAV (GPS)
RWY 35, Amdt 1

Enid, OK, Enid Woodring Rgnl, Takeoff
Minimums and Obstacle DP, Amdt 4

Enid, OK, Enid Woodring Rgnl, VOR RWY
35, Amdt 15

Humboldt, TN, Humboldt Muni, RNAV
(GPS) RWY 4, Orig

Humboldt, TN, Humboldt Muni, RNAV
(GPS) RWY 22, Orig

Humboldt, TN, Humboldt Muni, Takeoff
Minimums and Obstacle DP, Amdt 1

Humboldt, TN, Humboldt Muni, VOR/DME—-
A, Amdt 5A, CANCELED

Fort Worth, TX, Fort Worth Alliance, RNAV
(GPS) RWY 16R, Orig

Salt Lake City, UT, Salt Lake City Intl, ILS
OR LOC RWY 17, ILS RWY 17 (SA CAT
1), ILS RWY 17 (SA CAT II), Amdt 14

Salt Lake City, UT, Salt Lake City Intl, RNAV
(GPS) RWY 17, Amdt 2

[FR Doc. 2015-28117 Filed 11-5-15; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 97
[Docket No. 31043; Amdt. No. 3666]

Standard Instrument Approach
Procedures, and Takeoff Minimums
and Obstacle Departure Procedures;
Miscellaneous Amendments

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This rule amends, suspends,
or removes Standard Instrument
Approach Procedures (SIAPs) and
associated Takeoff Minimums and

Obstacle Departure Procedures for
operations at certain airports. These
regulatory actions are needed because of
the adoption of new or revised criteria,
or because of changes occurring in the
National Airspace System, such as the
commissioning of new navigational
facilities, adding new obstacles, or
changing air traffic requirements. These
changes are designed to provide for the
safe and efficient use of the navigable
airspace and to promote safe flight
operations under instrument flight rules
at the affected airports.

DATES: This rule is effective November
6, 2015. The compliance date for each
SIAP, associated Takeoff Minimums,
and ODP is specified in the amendatory
provisions.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of November
6, 2015.

ADDRESSES: Availability of matter
incorporated by reference in the
amendment is as follows:

For Examination

1. U.S. Department of Transportation,
Docket Ops-M30, 1200 New Jersey
Avenue SE., West Bldg., Ground Floor,
Washington, DC, 20590-0001;

2. The FAA Air Traffic Organization
Service Area in which the affected
airport is located;

3. The office of Aeronautical
Navigation Products, 6500 South
MacArthur Blvd., Oklahoma City, OK
73169 or,

4. The National Archives and Records
Administration (NARA).

For information on the availability of
this material at NARA, call 202—-741—
6030, or go to: http://www.archives.gov/
federal register/code_of federal
regulations/ibr locations.html.

Availability

All SIAPs and Takeoff Minimums and
ODPs are available online free of charge.
Visit the National Flight Data Center
online at nfdc.faa.gov to register.
Additionally, individual SIAP and
Takeoff Minimums and ODP copies may
be obtained from the FAA Air Traffic
Organization Service Area in which the
affected airport is located.

FOR FURTHER INFORMATION CONTACT:
Richard A. Dunham III, Flight Procedure
Standards Branch (AFS—-420) Flight
Technologies and Procedures Division,
Flight Standards Service, Federal
Aviation Administration, Mike
Monroney Aeronautical Center, 6500
South MacArthur Blvd., Oklahoma City,
OK. 73169 (Mail Address: P.O. Box
25082 Oklahoma City, OK. 73125)
telephone: (405) 954—4164.
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SUPPLEMENTARY INFORMATION: This rule
amends Title 14, Code of Federal
Regulations, Part 97 (14 CFR part 97) by
amending the referenced SIAPs. The
complete regulatory description of each
SIAP is listed on the appropriate FAA
Form 8260, as modified by the National
Flight Data Center (NFDC)/Permanent
Notice to Airmen (P-NOTAM), and is
incorporated by reference under 5
U.S.C. 552(a), 1 CFR part 51, and 14
CFR 97.20. The large number of SIAPs,
their complex nature, and the need for
a special format make their verbatim
publication in the Federal Register
expensive and impractical. Further,
airmen do not use the regulatory text of
the SIAPs, but refer to their graphic
depiction on charts printed by
publishers of aeronautical materials.
Thus, the advantages of incorporation
by reference are realized and
publication of the complete description
of each SIAP contained on FAA form
documents is unnecessary.

This amendment provides the affected
CFRs, and specifies the SIAPs and
Takeoff Minimums and ODPs with their
applicable effective dates. This
amendment also identifies the airport
and its location, the procedure and the
amendment number.

Availability and Summary of Material
Incorporated by Reference

The material incorporated by
reference is publicly available as listed
in the ADDRESSES section.

The material incorporated by
reference describes SIAPs, Takeoff
Minimums and/or ODPs as identified in
the amendatory language for part 97 of
this final rule.

The Rule

This amendment to 14 CFR part 97 is
effective upon publication of each
separate SIAP and Takeoff Minimums
and ODP as amended in the transmittal.
For safety and timeliness of change

considerations, this amendment
incorporates only specific changes
contained for each SIAP and Takeoff
Minimums and ODP as modified by
FDC permanent NOTAM:s.

The SIAPs and Takeoff Minimums
and ODPs, as modified by FDC
permanent NOTAM, and contained in
this amendment are based on the
criteria contained in the U.S. Standard
for Terminal Instrument Procedures
(TERPS). In developing these changes to
SIAPs and Takeoff Minimums and
ODPs, the TERPS criteria were applied
only to specific conditions existing at
the affected airports. All SIAP
amendments in this rule have been
previously issued by the FAA in a FDC
NOTAM as an emergency action of
immediate flight safety relating directly
to published aeronautical charts.

The circumstances that created the
need for these SIAP and Takeoff
Minimums and ODP amendments
require making them effective in less
than 30 days.

Because of the close and immediate
relationship between these SIAPs,
Takeoff Minimums and ODPs, and
safety in air commerce, I find that notice
and public procedure under 5 U.S.C.
553(b) are impracticable and contrary to
the public interest and, where
applicable, under 5 U.S.C. 553(d), good
cause exists for making these SIAPs
effective in less than 30 days.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) is not a
“significant regulatory action’” under
Executive Order 12866; (2) is not a
“significant rule” under DOT regulatory
Policies and Procedures (44 FR 11034;
February 26, 1979); and (3) does not
warrant preparation of a regulatory
evaluation as the anticipated impact is
so minimal. For the same reason, the

FAA certifies that this amendment will
not have a significant economic impact
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 97

Air Traffic Control, Airports,
Incorporation by reference, Navigation
(air).

Issued in Washington, DC on October 9,
2015.

John Duncan,
Director, Flight Standards Service.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me, Title 14,
Code of Federal regulations, part 97, (14
CFR part 97), is amended by amending
Standard Instrument Approach
Procedures and Takeoff Minimums and
ODPs, effective at 0901 UTC on the
dates specified, as follows:

PART 97—STANDARD INSTRUMENT
APPROACH PROCEDURES

m 1. The authority citation for part 97
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40106,
40113, 40114, 40120, 44502, 44514, 44701,
44719, 44721-44722.

m 2. Part 97 is amended to read as
follows:

§§97.23, 97.25, 97.27, 97.29, 97.31, 97.33,
97.35 [AMENDED]

By amending: § 97.23 VOR, VOR/
DME, VOR or TACAN, and VOR/DME
or TACAN; § 97.25 LOC, LOC/DME,
LDA, LDA/DME, SDF, SDF/DME;
§97.27 NDB, NDB/DME; § 97.29 ILS,
ILS/DME, MLS, MLS/DME, MLS/RNAV;
§97.31 RADAR SIAPs; §97.33 RNAV
SIAPs; and §97.35 COPTER SIAPs,
Identified as follows:

* * * Effective Upon Publication

AIRAC date State City Airport FDC No. FDC date Subject
12-Nov-15 ... | AZ Globe ....ccevveeeveiinnnn San Carlos Apache ................. 5/0529 09/30/15 | GPS RWY 27, Orig-A.
12-Nov-15 ... | FL Brooksville .............. Brooksville-Tampa Bay Rgnl ... 5/0653 09/30/15 | RNAV (GPS) RWY 3, Amdt 1C.
12-Nov—15 ... | CA Marysville ................ Yuba County .......cccceeiveiennnne. 5/0918 09/29/15 | RNAV (GPS) RWY 14, Orig-C.
12-Nov—15 ... | MN Mankato ...........c...... Mankato Rgnl .......cccccvveenieene 5/0985 10/06/15 | COPTER ILS OR LOC RWY 33,
Orig-B.
12-Nov—15 ... | ND Harvey .....cccoceveeene Harvey Muni ........ccooevniinieene 5/2418 09/29/15 | RNAV (GPS) RWY 29, Orig-A.
12-Nov-15 ... | CO Craig ..ccoovveeveereenienns Craig-Moffat ........ 5/2420 09/29/15 | VOR/DME RWY 7, Amdt 2B.
12-Nov—15 ... | MI Charlotte ................. Fitch H Beach .... 5/2421 09/29/15 | RNAV (GPS) RWY 20, Orig.
12—Nov—-15 ... | MI Charlotte ................. Fitch H Beach .... 5/2422 09/29/15 | VOR RWY 20, Amdt 11.
12-Nov-15 ... | AR Batesville ................ Batesville Rgnl ... 5/2705 09/29/15 | RNAV (GPS) RWY 26, Amdt 1.
12-Nov—15 ... | AR Batesville ................ Batesville Rgnl ... 5/2706 09/29/15 | LOC RWY 8, Amdt 1.
12-Nov-15 ... | AR Batesville ................ Batesville Rgnl ... 5/2707 09/29/15 | RNAV (GPS) RWY 8, Amdt 1A.
12-Nov-15 ... | IA Harlan ........cccccueeel Harlan Muni ........ 5/2965 09/29/15 | GPS RWY 15, Orig-A.
12-Nov—15 ... | IA Harlan .......cccoeeeeee Harlan Muni .... 5/2966 09/29/15 | GPS RWY 33, Orig-A.
12-Nov-15 ... | KS Hill City oo Hill City Muni ...... 5/3297 09/30/15 | RNAV (GPS) RWY 18, Amdt 1A.
12-Nov—15 ... | TN Winchester .............. Winchester Muni ... 5/3334 09/22/15 | RNAV (GPS) Y RWY 18, Orig-A.
12—Nov—15 ... | TN Winchester .............. Winchester Muni ... 5/3335 09/22/15 | NDB RWY 18, Amdt 6A.
12-Nov—15 ... [ TN Winchester .............. Winchester Muni ...........c......... 5/3336 09/22/15 | RNAV (GPS) Z RWY 18, Orig-A.
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AIRAC date State City Airport FDC No. FDC date Subject
12-Nov-15 ... | TN Winchester .............. Winchester Muni ............c........ 5/3337 09/22/15 | RNAV (GPS) RWY 36, Orig-A.
12-Nov—15 ... | NY Farmingdale .... Republic 5/3360 09/22/15 | NDB RWY 1, Amdt 14B.
12—Nov—-15 ... | NY Farmingdale .... Republic 5/3361 09/22/15 | RNAV (GPS) RWY 19, Amdt 2C.
12-Nov—15 ... | NY Farmingdale .... Republic 5/3362 09/22/15 | RNAV (GPS) RWY 1, Amdt 2B.
12-Nov-15 ... | TN Rockwood ............... Rockwood Muni .........cccceennee. 5/3505 09/22/15 | RNAV (GPS) RWY 22, Amdt 1.
12-Nov-15 ... | TN Rockwood ............... Rockwood Muni .........ccccceveene 5/3508 09/22/15 | RNAV (GPS) RWY 4, Orig.
12-Nov—15 ... | WI Waukesha ............... Waukesha County ................... 5/6258 09/29/15 | RNAV (GPS) RWY 10, Orig.
12-Nov-15 ... | NE Ord e Evelyn Sharp Field .................. 5/6260 09/29/15 | RNAV (GPS) RWY 13, Orig-A.
12—-Nov-15 ... | MO Cassville ................. Cassville Muni ..........cccccuvveeeee.. 5/6261 09/29/15 | VOR RWY 9, Amdt 2.
12-Nov—15 ... | TX Center ...coccevvevvnenne Center Muni .....cccoeeeeeneiiiieeienn. 5/6276 09/29/15 | RNAV (GPS) RWY 35, Orig.
12-Nov—15 ... | TX Center ...cccevveeenenne Center Muni ......cccccveeveviiieeenn. 5/6277 09/29/15 | RNAV (GPS) RWY 17, Orig-A.
12-Nov-15 ... | OH Youngstown/Warren | Youngstown-Warren Rgnl ....... 5/6278 09/29/15 | ILS OR LOC RWY 14, Amdt 8A.
12-Nov-15 ... | OH Youngstown/Warren | Youngstown-Warren Rgnl ....... 5/6279 09/29/15 | ILS OR LOC RWY 32, Amdt
27A.
12-Nov-15 ... | OH Youngstown/Warren | Youngstown-Warren Rgnl ....... 5/6280 09/29/15 | NDB RWY 32, Amdt 20A.
12-Nov-15 ... | OH Youngstown/Warren | Youngstown-Warren Rgnl ....... 5/6282 09/29/15 | RADAR 1, Amdt 13A.
12-Nov-15 ... | OH Youngstown/Warren | Youngstown-Warren Rgnl ....... 5/6283 09/29/15 | RNAV (GPS) RWY 14, Orig.
12-Nov-15 ... | OH Youngstown/Warren | Youngstown-Warren Rgnl ....... 5/6284 09/29/15 | RNAV (GPS) RWY 32, Orig-B.
12-Nov-15 ... | OH Youngstown/Warren | Youngstown-Warren Rgnl ....... 5/6285 09/29/15 | VOR-A, Orig.
12-Nov-15 ... | ID Coeur D’Alene ........ Coeur D’Alene-Pappy 5/6537 09/29/15 | VOR/DME RWY 2, Amdt 2B.
Boyington Field.
12-Nov-15 ... | ID Coeur D’Alene ........ Coeur D’Alene-Pappy 5/6538 09/29/15 | ILS OR LOC/DME RWY 6, Amdt
Boyington Field. 5C.
12-Nov-15 ... | ID Coeur D’Alene ........ Coeur D’Alene-Pappy 5/6540 09/29/15 | RNAV (GPS) RWY 6, Orig-C.
Boyington Field.
12-Nov-15 ... | ID Coeur D’Alene ........ Coeur D’Alene-Pappy 5/6541 09/29/15 | VOR RWY 6, Orig-C.
Boyington Field.
12-Nov-15 ... | ID Coeur D’Alene ........ Coeur D’Alene-Pappy 5/6542 09/29/15 | NDB RWY 6, Amdt 2D.
Boyington Field.
12-Nov-15 ... | WA Bremerton ............... Bremerton National ................. 5/6569 09/29/15 | Takeoff Minimums and (Obsta-
cle) DP, Amdt 5.
12-Nov-15 ... | CA San Diego San Diego Intl ......ccooeiriiieinn. 5/6675 09/29/15 | RNAV (GPS) RWY 27, Amdt 3C.
12-Nov—15 ... | MO Springfield Springfield-Branson National .. 5/6815 09/29/15 | RNAV (GPS) RWY 32, Amdt 2A.
12-Nov—15 ... | TX Mount Vernon ......... Franklin County ... 5/6817 09/29/15 | RNAV (GPS) RWY 13, Orig.
12-Nov—15 ... | TX Mount Vernon ......... Franklin County .... 5/6818 09/29/15 | RNAV (GPS) RWY 31, Orig.
12-Nov-15 ... | CA Truckee ........... Truckee-Tahoe ..... 5/7132 09/29/15 | RNAV (GPS) Y RWY 20, Orig-A.
12-Nov-15 ... | CA Truckee .... Truckee-Tahoe ..... 5/7133 09/29/15 | RNAV (GPS) Z RWY 20, Orig-B.
12-Nov-15 ... | CA Truckee-Tahoe .........cccoeeveeennee. 5/7134 09/29/15 | RNAV (GPS) RWY 11, Orig-A.
12—-Nov—15 ... | MN Mankato Rgnl ........ccceveeiiene 5/7267 09/22/15 | ILS RWY 33, Amdt 1.
12-Nov-15 ... | PA Altoona-Blair County ... 5/7687 09/30/15 | ILS OR LOC RWY 21, Amdt 8.
12-Nov-15 ... | PA Altoona-Blair County ... 5/7688 09/30/15 | RNAV (GPS) RWY 21, Amdt 1A.
12-Nov-15 ... | IN De Kalb County ........... 5/7736 09/30/15 | VOR RWY 9, Amdt 7C.
12-Nov-15 ... | IN De Kalb County .......cccccecuenenee. 5/7737 09/30/15 | RNAV (GPS) RWY 9, Orig-B.
12-Nov-15 ... | IN De Kalb County ......cccccceevennne. 5/7738 09/30/15 | ILS OR LOC RWY 27, Amdt 1B.
12-Nov-15 ... | IN De Kalb County .......cccccecuenenee. 5/7739 09/30/15 | RNAV (GPS) RWY 27, Orig-B.
12-Nov-15 ... | CA Marysville ................ Yuba County .......ccccevvvenieennnn. 5/7760 09/29/15 | ILS OR LOC RWY 14, Amdt 5D.
12-Nov-15 ... | CA Marysville ................ Yuba County .......ccccevvreiieennnn. 5/7761 09/29/15 | VOR RWY 32, Amdt 10G.
12-Nov-15 ... | CA Marysville ................ Yuba County .......ccceevverieennnn. 5/7763 09/29/15 | RNAV (GPS) RWY 32, Orig-C.
12-Nov-15 ... | IL Peoria .......cccceeenn General Downing-Peoria Intl ... 5/8231 09/29/15 | VOR OR TACAN RWY 13, Amdt
23B.
12-Nov-15 ... | OR Portland .................. Portland Intl .......cccooiiiniiiene 5/9949 09/29/15 | ILS OR LOC RWY 10L, Amdt
4A.

[FR Doc. 2015-28118 Filed 11-5—15; 8:45 am]

BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 97

[Docket No. 31044; Amdt. No. 3667]

Standard Instrument Approach
Procedures, and Takeoff Minimums
and Obstacle Departure Procedures;
Miscellaneous Amendments

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This rule establishes, amends,
suspends, or removes Standard
Instrument Approach Procedures
(SIAPs) and associated Takeoff
Minimums and Obstacle Departure
Procedures (ODPs) for operations at
certain airports. These regulatory
actions are needed because of the
adoption of new or revised criteria, or
because of changes occurring in the
National Airspace System, such as the
commissioning of new navigational
facilities, adding new obstacles, or
changing air traffic requirements. These
changes are designed to provide safe
and efficient use of the navigable
airspace and to promote safe flight
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operations under instrument flight rules
at the affected airports.

DATES: This rule is effective November
6, 2015. The compliance date for each
SIAP, associated Takeoff Minimums,
and ODP is specified in the amendatory
provisions.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of November
6, 2015.

ADDRESSES: Availability of matters
incorporated by reference in the
amendment is as follows:

For Examination

1. U.S. Department of Transportation,
Docket Ops—M30, 1200 New Jersey
Avenue SE., West Bldg., Ground Floor,
Washington, DC 20590-0001.

2. The FAA Air Traffic Organization
Service Area in which the affected
airport is located;

3. The office of Aeronautical
Navigation Products, 6500 South
MacArthur Blvd., Oklahoma City, OK
73169 or,

4. The National Archives and Records
Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030,
or go to: http://www.archives.gov/
federal register/code of federal
regulations/ibr locations.html.

Availability

All SIAPs and Takeoff Minimums and
ODPs are available online free of charge.
Visit the National Flight Data Center at
nfdc.faa.gov to register. Additionally,
individual SIAP and Takeoff Minimums
and ODP copies may be obtained from
the FAA Air Traffic Organization
Service Area in which the affected
airport is located.

FOR FURTHER INFORMATION CONTACT:
Richard A. Dunham III, Flight Procedure
Standards Branch (AFS-420), Flight
Technologies and Programs Divisions,
Flight Standards Service, Federal
Aviation Administration, Mike
Monroney Aeronautical Center, 6500
South MacArthur Blvd., Oklahoma City,
OK 73169 (Mail Address: P.O. Box
25082, Oklahoma City, OK 73125),
Telephone: (405) 954—4164.
SUPPLEMENTARY INFORMATION: This rule
amends Title 14 of the Code of Federal
Regulations, Part 97 (14 CFR part 97), by
establishing, amending, suspending, or
removes SIAPS, Takeoff Minimums
and/or ODPS. The complete regulatory
description of each SIAP and its
associated Takeoff Minimums or ODP
for an identified airport is listed on FAA
form documents which are incorporated
by reference in this amendment under 5

U.S.C. 552(a), 1 CFR part 51, and 14
CFR part § 97.20. The applicable FAA
forms are FAA Forms 8260-3, 82604,
8260-5, 8260—15A, and 8260-15B when
required by an entry on 8260-15A.

The large number of SIAPs, Takeoff
Minimums and ODPs, their complex
nature, and the need for a special format
make publication in the Federal
Register expensive and impractical.
Further, airmen do not use the
regulatory text of the SIAPs, Takeoff
Minimums or ODPs, but instead refer to
their graphic depiction on charts
printed by publishers of aeronautical
materials. Thus, the advantages of
incorporation by reference are realized
and publication of the complete
description of each SIAP, Takeoff
Minimums and ODP listed on FAA form
documents is unnecessary. This
amendment provides the affected CFR
sections and specifies the types of
SIAPs, Takeoff Minimums and ODPs
with their applicable effective dates.
This amendment also identifies the
airport and its location, the procedure,
and the amendment number.

Availability and Summary of Material
Incorporated by Reference

The material incorporated by
reference is publicly available as listed
in the ADDRESSES section.

The material incorporated by
reference describes SIAPS, Takeoff
Minimums and/or ODPS as identified in
the amendatory language for part 97 of
this final rule.

The Rule

This amendment to 14 CFR part 97 is
effective upon publication of each
separate SIAP, Takeoff Minimums and
ODP as Amended in the transmittal.
Some SIAP and Takeoff Minimums and
textual ODP amendments may have
been issued previously by the FAA in a
Flight Data Center (FDC) Notice to
Airmen (NOTAM) as an emergency
action of immediate flight safety relating
directly to published aeronautical
charts.

The circumstances that created the
need for some SIAP and Takeoff
Minimums and ODP amendments may
require making them effective in less
than 30 days. For the remaining SIAPs
and Takeoff Minimums and ODPs, an
effective date at least 30 days after
publication is provided.

Further, the SIAPs and Takeoff
Minimums and ODPs contained in this
amendment are based on the criteria
contained in the U.S. Standard for
Terminal Instrument Procedures
(TERPS). In developing these SIAPs and
Takeoff Minimums and ODPs, the
TERPS criteria were applied to the

conditions existing or anticipated at the
affected airports. Because of the close
and immediate relationship between
these SIAPs, Takeoff Minimums and
ODPs, and safety in air commerce, I find
that notice and public procedure under
5 U.S.C. 553(b) are impracticable and
contrary to the public interest and,
where applicable, under 5 U.S.C. 553(d),
good cause exists for making some
SIAPs effective in less than 30 days.
The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. For the same
reason, the FAA certifies that this
amendment will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 97

Air Traffic Control, Airports,
Incorporation by reference, Navigation
(air).

Issued in Washington, DC, on October 23,
2015.

John Duncan,
Director, Flight Standards Service.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me, Title 14,
Code of Federal Regulations, part 97 (14
CFR part 97) is amended by
establishing, amending, suspending, or
removing Standard Instrument
Approach Procedures and/or Takeoff
Minimums and Obstacle Departure
Procedures effective at 0901 UTC on the
dates specified, as follows:

PART 97—STANDARD INSTRUMENT
APPROACH PROCEDURES

m 1. The authority citation for part 97
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40106,
40113, 40114, 40120, 44502, 44514, 44701,
44719, 44721-44722.

m 2. Part 97 is amended to read as
follows:

Effective 10 DECEMBER 2015

Atqasuk, AK, Atqasuk Edward Burnell Sr
Memorial, NDB RWY 24, Amdt 2A,
CANCELED

Cold Bay, AK, Cold Bay, VOR/DME OR
TACAN-A, Amdt 4, CANCELED


http://www.archives.gov/federal_register/code_of_federal_regulations/ibr_locations.html
http://www.archives.gov/federal_register/code_of_federal_regulations/ibr_locations.html
http://www.archives.gov/federal_register/code_of_federal_regulations/ibr_locations.html
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Fairbanks, AK, Fairbanks Intl, ILS OR LOC
RWY 2L, ILS RWY 2L (SA CAT I), ILS
RWY 2L (CAT II), ILS RWY 2L (CAT III),
Amdt 10

Fairbanks, AK, Fairbanks Intl, RNAV (GPS)
RWY 2R, Amdt 1

Fairbanks, AK, Fairbanks Intl, RNAV (GPS)
RWY 20L, Amdt 1

Fairbanks, AK, Fairbanks Intl, RNAV (GPS) Y
RWY 2L, Amdt 1

Fairbanks, AK, Fairbanks Intl, RNAV (GPS) Y
RWY 20R, Amdt 1A

Fairbanks, AK, Fairbanks Intl, Takeoff
Minimums and Obstacle DP, Amdt 6

Koyuk, AK, Koyuk Alfred Adams, NDB/DME
RWY 1, Amdt 1B, CANCELED

Los Angeles, CA, Los Angeles Intl, RNAV
(GPS) Y RWY 7L, Amdt 2D

Los Angeles, CA, Los Angeles Intl, RNAV
(GPS) Y RWY 24L, Amdt 3

South Lake Tahoe, CA, Lake Tahoe, VOR/
DME OR GPS-A, Amdt 3C, CANCELED

Boise, ID, Boise Air Terminal/Gowen Fld,
LOC BC RWY 28L, Amdt 1A, CANCELED

Boise, ID, Boise Air Terminal/Gowen Fld,
RNAV (GPS) Y RWY 10L, Amdt 3

Boise, ID, Boise Air Terminal/Gowen Fld,
RNAYV (GPS) Y RWY 10R, Amdt 2

Boise, ID, Boise Air Terminal/Gowen Fld,
RNAYV (GPS) Y RWY 28L, Amdt 5

Boise, ID, Boise Air Terminal/Gowen Fld,
RNAV (GPS) Y RWY 28R, Amdt 6

Chicago/West Chicago, IL, DuPage, VOR
RWY 10, Amdt 12C, CANCELED

Elkhart, IN, Elkhart Muni, VOR RWY 27,
Amdt 15A, CANCELED

Elkhart, IN, Elkhart Muni, VOR/DME RWY
36, Amdt 4A, CANCELED

Gary, IN, Gary/Chicago Intl, RNAV (GPS)
RWY 2, Orig

Gary, IN, Gary/Chicago Intl, VOR/DME OR
GPS RWY 2, Amdt 7, CANCELED

Wabash, IN, Wabash Muni, Takeoff
Minimums and Obstacle DP, Orig

Wabash, IN, Wabash Muni, VOR-A, Amdt 11

Portland, ME, Portland Intl Jetport, ILS OR
LOC RWY 11, ILS RWY 11 (SA CAT I), ILS
RWY 11 (CAT II), ILS RWY 11 (CAT III),
Amdt 4

Portland, ME, Portland Intl Jetport, RNAV
(GPS) RWY 11, Amdt 4

Portland, ME, Portland Intl Jetport, RNAV
(GPS) RWY 18, Amdt 2

Portland, ME, Portland Intl Jetport, RNAV
(GPS) RWY 29, Amdt 3

Portland, ME, Portland Intl Jetport, Takeoff
Minimums and Obstacle DP, Amdt 7

Baudette, MN, Baudette Intl, VOR RWY 30,
Amdt 10, CANCELED

Thief River Falls, MN, Thief River Falls Rgnl,
NDB RWY 31, Amdt 2A, CANCELED

Poplarville, MS, Poplarville-Pear] River
County, RNAV (GPS)-A, Orig

Poplarville, MS, Poplarville-Pear] River
County, RNAV (GPS)-B, Orig

Poplarville, MS, Poplarville-Pearl River
County, Takeoff Minimums and Obstacle
DP, Orig

Asheville, NC, Asheville Rgnl, RADAR-1,
Amdt 5A, CANCELED

Asheville, NC, Asheville Rgnl, Takeoff
Minimums and Obstacle DP, Orig

Asheville, NC, Asheville Rgnl, Takeoff
Minimums and Obstacle DP, Amdt 9,
CANCELED

New Bern, NC, Coastal Carolina Regional, ILS
OR LOC RWY 4, Amdt 1

New Bern, NC, Coastal Carolina Regional,
RNAV (GPS) RWY 4, Amdt 1

Wilmington, NC, Wilmington Intl, TACAN—
A, Amdt 1

Jamestown, ND, Jamestown Rgnl, NDB RWY
31, Amdt 6C, CANCELED

Charleston, SC, Charleston Executive, RNAV
(GPS) RWY 27, Amdt 2B

Aberdeen, SD, Aberdeen Rgnl, NDB RWY 31,
Amdt 10A, CANCELED

Dyersburg, TN, Dyersburg Rgnl, VOR/DME
RWY 4, Amdt 4, CANCELED

Richfield, UT, Richfield Muni, RNAV (GPS)
RWY 19, Amdt 1A

Roanoke, VA, Roanoke-Blacksburg Rgnl/
Woodrum Field, Takeoff Minimums and
Obstacle DP, Amdt 11

[FR Doc. 2015-28119 Filed 11-5-15; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 97

[Docket No. 31045; Amdt. No. 3668]

Standard Instrument Approach
Procedures, and Takeoff Minimums
and Obstacle Departure Procedures;
Miscellaneous Amendments

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This rule amends, suspends,
or removes Standard Instrument
Approach Procedures (SIAPs) and
associated Takeoff Minimums and
Obstacle Departure Procedures for
operations at certain airports. These
regulatory actions are needed because of
the adoption of new or revised criteria,
or because of changes occurring in the
National Airspace System, such as the
commissioning of new navigational
facilities, adding new obstacles, or
changing air traffic requirements. These
changes are designed to provide for the
safe and efficient use of the navigable
airspace and to promote safe flight
operations under instrument flight rules
at the affected airports.

DATES: This rule is effective November
6, 2015. The compliance date for each
SIAP, associated Takeoff Minimums,
and ODP is specified in the amendatory
provisions.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of November
6, 2015.

ADDRESSES: Availability of matter
incorporated by reference in the
amendment is as follows:

For Examination

1. U.S. Department of Transportation,
Docket Ops-M30, 1200 New Jersey
Avenue SE., West Bldg., Ground Floor,
Washington, DC, 20590-0001;

2. The FAA Air Traffic Organization
Service Area in which the affected
airport is located;

3. The office of Aeronautical
Navigation Products, 6500 South
MacArthur Blvd., Oklahoma City, OK
73169 or,

4. The National Archives and Records
Administration (NARA).

For information on the availability of
this material at NARA, call 202-741—
6030, or go to: http://www.archives.gov/
federal register/code_of federal
regulations/ibr_locations.html.

Availability

All SIAPs and Takeoff Minimums and
ODPs are available online free of charge.
Visit the National Flight Data Center
online at nfdc.faa.gov to register.
Additionally, individual SIAP and
Takeoff Minimums and ODP copies may
be obtained from the FAA Air Traffic
Organization Service Area in which the
affected airport is located.

FOR FURTHER INFORMATION CONTACT:
Richard A. Dunham III, Flight Procedure
Standards Branch (AFS—420) Flight
Technologies and Procedures Division,
Flight Standards Service, Federal
Aviation Administration, Mike
Monroney Aeronautical Center, 6500
South MacArthur Blvd., Oklahoma City,
OK. 73169 (Mail Address: P.O. Box
25082 Oklahoma City, OK. 73125)
telephone: (405) 954—4164.
SUPPLEMENTARY INFORMATION: This rule
amends Title 14, Code of Federal
Regulations, Part 97 (14 CFR part 97) by
amending the referenced SIAPs. The
complete regulatory description of each
SIAP is listed on the appropriate FAA
Form 8260, as modified by the National
Flight Data Center (NFDC)/Permanent
Notice to Airmen (P-NOTAM), and is
incorporated by reference under 5
U.S.C. 552(a), 1 CFR part 51, and 14
CFR 97.20. The large number of SIAPs,
their complex nature, and the need for
a special format make their verbatim
publication in the Federal Register
expensive and impractical. Further,
airmen do not use the regulatory text of
the SIAPs, but refer to their graphic
depiction on charts printed by
publishers of aeronautical materials.
Thus, the advantages of incorporation
by reference are realized and
publication of the complete description
of each SIAP contained on FAA form
documents is unnecessary.

This amendment provides the affected
CFRs, and specifies the SIAPs and
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Takeoff Minimums and ODPs with their
applicable effective dates. This
amendment also identifies the airport
and its location, the procedure and the
amendment number.

Availability and Summary of Material
Incorporated by Reference

The material incorporated by
reference is publicly available as listed
in the ADDRESSES section.

The material incorporated by
reference describes SIAPs, Takeoff
Minimums and/or ODPs as identified in
the amendatory language for part 97 of
this final rule.

The Rule

This amendment to 14 CFR part 97 is
effective upon publication of each
separate SIAP and Takeoff Minimums
and ODP as amended in the transmittal.
For safety and timeliness of change
considerations, this amendment
incorporates only specific changes
contained for each SIAP and Takeoff
Minimums and ODP as modified by
FDC permanent NOTAMs.

The SIAPs and Takeoff Minimums
and ODPs, as modified by FDC
permanent NOTAM, and contained in
this amendment are based on the
criteria contained in the U.S. Standard
for Terminal Instrument Procedures
(TERPS). In developing these changes to
SIAPs and Takeoff Minimums and
ODPs, the TERPS criteria were applied
only to specific conditions existing at
the affected airports. All SIAP
amendments in this rule have been
previously issued by the FAA in a FDC
NOTAM as an emergency action of

immediate flight safety relating directly
to published aeronautical charts.

The circumstances that created the
need for these SIAP and Takeoff
Minimums and ODP amendments
require making them effective in less
than 30 days.

Because of the close and immediate
relationship between these SIAPs,
Takeoff Minimums and ODPs, and
safety in air commerce, I find that notice
and public procedure under 5 U.S.C.
553(b) are impracticable and contrary to
the public interest and, where
applicable, under 5 U.S.C. 553(d), good
cause exists for making these SIAPs
effective in less than 30 days.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore— (1) is not a
“significant regulatory action’” under
Executive Order 12866; (2) is not a
“significant rule” under DOT regulatory
Policies and Procedures (44 FR 11034;
February 26, 1979); and (3) does not
warrant preparation of a regulatory
evaluation as the anticipated impact is
so minimal. For the same reason, the
FAA certifies that this amendment will
not have a significant economic impact
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 97

Air Traffic Control, Airports,
Incorporation by reference, Navigation
(air).

Issued in Washington, DC on October 23,
2015.
John Duncan,
Director, Flight Standards Service.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me, Title 14,
Code of Federal regulations, part 97, (14
CFR part 97), is amended by amending
Standard Instrument Approach
Procedures and Takeoff Minimums and
ODPs, effective at 0901 UTC on the
dates specified, as follows:

PART 97—STANDARD INSTRUMENT
APPROACH PROCEDURES

m 1. The authority citation for part 97
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40106,
40113, 40114, 40120, 44502, 44514, 44701,
44719, 44721-44722.

m 2. Part 97 is amended to read as
follows:

§§97.23, 97.25, 97.27, 97.29, 97.31, 97.33,
97.35 [AMENDED]

By amending: § 97.23 VOR, VOR/
DME, VOR or TACAN, and VOR/DME
or TACAN; § 97.25 LOC, LOC/DME,
LDA, LDA/DME, SDF, SDF/DME;
§97.27 NDB, NDB/DME; § 97.29 ILS,
ILS/DME, MLS, MLS/DME, MLS/RNAV;
§97.31 RADAR SIAPs; §97.33 RNAV
SIAPs; and §97.35 COPTER SIAPs,
Identified as follows:

* * * Effective Upon Publication

AIRAC date State City Airport FDC No. FDC date Subject
10-Dec-15 ... | CT New Haven ............. Tweed-New Haven ................. 5/0067 10/6/15 | RNAV (GPS) RWY 2, Orig-A.
10-Dec-15 ... | VA Blacksburg .............. Virginia Tech/Montgomery Ex- 5/0384 10/6/15 | RNAV (GPS) RWY 30, Orig.
ecutive.
10-Dec-15 ... | VA Blacksburg .............. Virginia Tech/Montgomery Ex- 5/0385 10/6/15 | LOC/DME RWY 12, Amdt 1A.
ecutive.
10-Dec-15 ... | VA Blacksburg .............. Virginia Tech/Montgomery Ex- 5/0386 10/6/15 | NDB-A, Amdt 4.
ecutive.
10-Dec-15 ... | SC Loris TWIN City oo 5/1076 10/6/15 | GPS RWY 26, Orig.
10-Dec-15 ... | LA George R Carr Memorial Air 5/1114 10/7/15 | RNAV (GPS) RWY 18, Amdt 1A.
Fid.
10-Dec-15 ... | AK Bob Baker Memorial ............... 5/2959 10/13/15 | RNAV (GPS) RWY 24, Orig.
10-Dec-15 ... | AK Bob Baker Memorial ............... 5/2960 10/13/15 | RNAV (GPS) RWY 6, Orig-A.
10-Dec-15 ... | AK Wales ..o 5/2969 10/13/15 | RNAV (GPS) RWY 18, Orig-A.
10-Dec-15 ... | AK Wales .....ccccenee. 5/2971 10/13/15 | RNAV (GPS) RWY 36, Orig-A.
10-Dec-15 ... | UT Cedar City Rgnl .. 5/3365 10/13/15 | VOR RWY 20, Amdt 6B.
10-Dec-15 ... | KS Forbes Field ........ccccovvriencne 5/4370 10/19/15 | VOR/DME OR TACAN RWY 21,
Amdt 7.
10-Dec-15 ... | KS Forbes Field ........cccccvvrveennene 5/4375 10/19/15 | RNAV (GPS) RWY 31, Orig.
10-Dec-15 ... | KS Forbes Field .......cccccovvrveennene 5/4401 10/19/15 | VOR/DME OR TACAN RWY 3,
Amdt 6A.
10-Dec-15 ... | KS Forbes Field ........ccccvvrveennene. 5/4402 10/19/15 | RNAV (GPS) RWY 13, Orig.
10-Dec-15 ... | KS Forbes Field ........cccccvvrveennenne 5/4415 10/19/15 | ILS OR LOC RWY 31, Amdt 9E.
10-Dec-15 ... | KS Forbes Field ... 5/4421 10/19/15 | NDB RWY 13, Amdt 7A.
10-Dec-15 ... | NY Hornell ... Hornell Muni ....... 5/4602 10/6/15 | RNAV (GPS) RWY 36, Orig.
10-Dec-15 ... | TN Dickson ... Dickson Muni ...... 5/4695 10/16/15 | VOR/DME RWY 17, Amdt 4D.
10-Dec-15 ... | TN Dickson ......cccceevenee. Dickson Muni .......ccccceevveennenne. 5/4696 10/16/15 | NDB RWY 17, Amdt 2C.
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AIRAC date State City Airport FDC No. FDC date Subject
10-Dec-15 ... | NY New York ......cc....... John F Kennedy Intl ................ 5/5037 10/16/15 | COPTER RNAV (GPS) 028,
Orig-A.
10-Dec-15 ... | WI Appleton .................. Outagamie County Rgnl .......... 5/6204 10/6/15 | Takeoff Minimums and (Obsta-
cle) DP, Orig.
10-Dec—-15 ... | WV Moundsville ............. Marshall County ........cccccceceeene 5/6267 10/16/15 | RNAV (GPS) RWY 24, Orig.
10-Dec-15 ... | WV Moundsville ............. Marshall County ........ccccceeeeene 5/6268 10/16/15 | RNAV (GPS) RWY 6, Orig-A.
10-Dec—15 ... | WV Moundsville . Marshall County ........cccceeeee. 5/6269 10/16/15 | VOR/DME-A, Amdt 2.
10-Dec-15 ... | AK Atqasuk .......cccceeueee. Atqasuk Edward Burnell Sr 5/6532 10/13/15 | RNAV (GPS) RWY 24, Amdt 1.
Memorial.
10-Dec-15 ... | AK Atqasuk .......cccceeueee. Atqasuk Edward Burnell Sr 5/6533 10/13/15 | NDB RWY 6, Amdt 2A.
Memorial.
10-Dec-15 ... | AK Atqasuk .......cccceeueee. Atqasuk Edward Burnell Sr 5/6534 10/13/15 | RNAV (GPS) RWY 6, Amdt 1.
Memorial.
10-Dec-15 ... | SC Greenwood ............. Greenwood County ................. 5/6959 10/6/15 | NDB OR GPS RWY 27, Amdt
1A.
10-Dec-15 ... | SC Hilton Head Island .. | Hilton Head .........ccccocveeenne. 5/7041 10/16/15 | VOR/DME A, Amdt 10.
10-Dec-15 ... | SC Hilton Head Island .. | Hilton Head .............ccccoeee. 5/7043 10/16/15 | RNAV (GPS) RWY 3, Orig.
10-Dec-15 ... | SC Hilton Head Island .. | Hilton Head ...........ccccoceeenne. 5/7044 10/16/15 | RNAV (GPS) RWY 21, Orig.
10-Dec-15 ... | NY Glens Falls .............. Floyd Bennett Memorial .......... 5/7078 10/6/15 | RNAV (GPS) RWY 30, Orig-A.
10-Dec-15 ... | NY Glens Falls .............. Floyd Bennett Memorial .......... 5/7079 10/6/15 | RNAV (GPS) RWY 19, Amdt 1.
10-Dec—15 ... | NY Glens Falls .. Floyd Bennett Memorial .......... 5/7080 10/6/15 | ILS OR LOC RWY 1, Amdt 4.
10-Dec-15 ... | NY Glens Falls .. Floyd Bennett Memorial .......... 5/7081 10/6/15 | RNAV (GPS) RWY 12, Orig.
10-Dec-15 ... | NY Glens Falls .. Floyd Bennett Memorial . 5/7082 10/6/15 | RNAV (GPS) RWY 1, Amdt 1.
10-Dec-15 ... | AK TOK o, Tok Junction ........ccccevieeiennne. 5/7135 10/13/15 | RNAV (GPS)-A, Orig-A.
10-Dec-15 ... | AK TOK oo Tok Junction ........ccccevviiennnen. 5/7136 10/13/15 | RNAV (GPS) RWY 7, Orig-A.
10-Dec-15 ... | MN Marshall .................. Southwest Minnesota Rgnl 5/7677 10/6/15 | Takeoff Minimums and (Obsta-
Marshall/Ryan Fld. cle) DP, Amdt 2.
10-Dec-15 ... | NY Oneonta ......ccoceeevene Oneonta Muni .......ccccevvrcvennene 5/7752 10/16/15 | LOC RWY 24, Amdt 2B.
10-Dec-15 ... | NY Oneonta ... Oneonta Muni .........ccoevvieeeene 5/7753 10/16/15 | RNAV (GPS) RWY 24, Orig-A.
10-Dec-15 ... | PA Altoona ..... Altoona-Blair County ............... 5/7925 10/19/15 | VOR-A, Amdt 5A.
10-Dec-15 ... | AK Coldfoot ... Coldfoot ....ccoeveeeeieiiiienieiens 5/8238 10/13/15 | RNAV (GPS) RWY 1, Amdt 1B.
10-Dec-15 ... | AK Coldfoot ... Coldfoot .....cceeeeireiereiieeee 5/8239 10/13/15 | RNAV (GPS)-A, Orig-B.
10-Dec—15 ... | MI Detroit ........cccevneen Coleman A Young Muni .......... 5/8400 10/6/15 | ILS OR LOC RWY 33, Amdt
14B.
10-Dec-15 ... | MN Windom .....cccoeveenene Windom Muni ......cceeeveenienen. 5/8581 10/6/15 | RNAV (GPS) RWY 35, Orig.
10-Dec-15 ... | AR Magnolia .......c..c...... Magnolia Muni .........cccveevrieene 5/9813 10/6/15 | Takeoff Minimums and (Obsta-
cle) DP, Amdt 1.
10-Dec-15 ... | KS Junction City ........... Freeman Field .........cccoocenine 5/9816 10/6/15 | Takeoff Minimums and (Obsta-
cle) DP, Amdt 2.
[FR Doc. 2015-28121 Filed 11-5-15; 8:45 am] DEPARTMENT OF COMMERCE DEPARTMENT OF COMMERCE

BILLING CODE 4910-13-P

DEPARTMENT OF COMMERCE

International Trade Administration

15 CFR Part 301

Instruments and Apparatus for
Educational and Scientific Institutions

CFR Correction

In Title 15 of the Code of Federal
Regulations, Parts 300 to 799, revised as
of January 1, 2015, on page 10, in
§301.2, in paragraph (o), remove the
term ‘, x-ray spectrometer” in both
places it appears.

[FR Doc. 2015-28281 Filed 11-5—15; 8:45 am]
BILLING CODE 1505-01-D

International Trade Administration

15 CFR Part 301

Instruments and Apparatus for
Educational and Scientific Institutions

CFR Correction

In Title 15 of the Code of Federal
Regulations, Parts 300 to 799, revised as
of January 1, 2015, on page 18, in
§301.8, in paragraph (b), remove the
term “Customs” and add “Customs and
Border Protection” in its place.

[FR Doc. 2015-28282 Filed 11-5-15; 8:45 am]
BILLING CODE 1505-01-D

International Trade Administration

15 CFR Part 303

Watch, Watch Instruments, and
Jewelry Program

CFR Correction

In Title 15 of the Code of Federal
Regulations, Parts 300 to 799, revised as
of January 1, 2015, on page 38, in
§303.17, in paragraph (c), remove the
last sentence and add the following two
sentences in its place: “It is the
responsibility of each program producer
to make the appropriate data available
to the Departments’ officials for the
calendar year for which the annual
verification is being performed and no
further data, from the calendar year for
which the audit is being completed, will
be considered for benefits at any time
after the audit has been completed. In
the event of discrepancies between the
application and substantiating data
before the audit is complete, the
Secretaries shall determine which data
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will be used in the calculation of the
duty refund and allocations.”

[FR Doc. 201528284 Filed 11-5-15; 8:45 am]|
BILLING CODE 1505-01-D

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R09-OAR-2015-0643; FRL-9935-65—
Region 9]

Approval of California Air Plan
Revisions, Placer County Air Pollution
Control District

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: The Environmental Protection
Agency (EPA) is taking direct final
action to approve a revision to the
Placer County portion of the California
State Implementation Plan (SIP). This
revision concerns the necessary
procedures to create emission reduction
credits (ERCs) from the reduction of
volatile organic compound (VOG),
oxides of nitrogen (NOx), oxides of
sulfur (SOx), particulate matter (PM),
and carbon monoxide (CO) emissions
due to the use and installation of a
control device on stationary locomotive
engines in rail yards. We are approving
a local rule that provides administrative
procedures for creating emissions
reduction credits, consistent with Clean
Air Act (CAA or the Act) requirements.
DATES: This rule is effective on January
5, 2016 without further notice, unless
the EPA receives adverse comments by

December 7, 2015. If we receive such
comments, we will publish a timely
withdrawal in the Federal Register to
notify the public that this direct final
rule will not take effect.

ADDRESSES: Submit comments,
identified by docket number EPA-R09-
OAR-2015-0643, by one of the
following methods:

1. Federal eRulemaking Portal:
www.regulations.gov. Follow the on-line
instructions.

2. Email: steckel.andrew@epa.gov.

3. Mail or deliver: Andrew Steckel
(Air-4), U.S. Environmental Protection
Agency Region IX, 75 Hawthorne Street,
San Francisco, CA 94105-3901.

Instructions: Once submitted,
comments cannot be edited or
withdrawn. The EPA may publish any
comment received to its public docket.
Do not submit electronically any
information you consider to be
Confidential Business Information (CBI)
or other information whose disclosure is
restricted by statute. If you need to
include CBI as part of your comment,
please visit http://www.epa.gov/
dockets/comments.html for further
instructions. Multimedia submissions
(audio, video, etc.) must be
accompanied by a written comment.
The written comment is considered the
official comment and should include
discussion of all points you wish to
make. For the full EPA public comment
policy and general guidance on making
effective comments, please visit http://
www.epa.gov/dockets/comments.html.

Docket: Generally, documents in the
docket for this action are available
electronically at www.regulations.gov or
in hard copy at EPA Region IX, 75

TABLE 1—SUBMITTED RULE

Hawthorne Street, San Francisco,
California 94105-3901. While all
documents in the docket are listed at
www.regulations.gov, some information
may be publicly available only at the
hard copy location (e.g., copyrighted
material, large maps), and some may not
be publicly available in either location
(e.g., CBI). To inspect the hard copy
materials, please schedule an
appointment during normal business
hours with the contact listed in the FOR
FURTHER INFORMATION CONTACT section.

FOR FURTHER INFORMATION CONTACT:
Nancy Levin, EPA Region IX, (415) 972—
3848, levin.nancy@epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document, “we,” “us,”
and ‘“‘our” refer to the EPA.

Table of Contents

1. The State’s Submittal
A. What rule did the State submit?
B. Are there other versions of this rule?
C. What is the purpose of the submitted
rule?
II. The EPA’s Evaluation and Action
A. How is the EPA evaluating the rule?
B. Does the rule meet the evaluation
criteria?
C. Public Comment and Final Action
III. Incorporation by Reference
IV. Statutory and Executive Order Reviews

1. The State’s Submittal
A. What rule did the State submit?

Table 1 lists the rule addressed by this
action with the dates that it was adopted
by the Placer County Air Pollution
Control District (PCAPCD) and
submitted by the California Air
Resources Board (CARB).

Local agency

Rule No. Rule title

Adopted Submitted

PCAPCD

515

duction Credits.

Stationary Rail Yard Control Emission Re-

02-19-2015 06-26-2015

On August 13, 2015, the EPA
determined that the submittal for
PCAPCD Rule 515 met the completeness
criteria in 40 CFR part 51, appendix V,
which must be met before formal EPA
review.

B. Are there other versions of this rule?

There are no previous versions of
Rule 515 in the SIP, although the
PCAPCD adopted an earlier version of
this rule on October 9, 2008, and CARB
submitted it to us on December 23,
2008. CARB withdrew the earlier
version of Rule 515 on August 11, 2014.

C. What is the purpose of the submitted
rule?

The purpose of Rule 515 is to provide
owners of a rail yard located in Placer
County with a mechanism for
quantifying, certifying, and banking
emission reductions from the
installation and use of a control device
that reduces emissions from locomotive
engines in rail yards. Approval of Rule
515 into the SIP would allow these
emission reductions to be used as offsets
under PCAPCD’s New Source Review
(NSR) rule. The EPA’s technical support
document (TSD) has more information
about this rule.

II. The EPA’s Evaluation and Action

A. How is the EPA evaluating the rule?

SIP rules must be enforceable (see
CAA section 110(a)(2)), must not
interfere with applicable requirements
concerning attainment and reasonable
further progress or other CAA
requirements (see CAA section 110(1)),
and must not modify certain SIP control
requirements in nonattainment areas
without ensuring equivalent or greater
emissions reductions (see CAA section
193).

In addition, a rule of this type that
generates emission reduction credits for
use as offsets in the NSR program must
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meet the NSR requirements for valid
offsets (see section 173(c)) and meet the
criteria set forth in the EPA’s guidance
concerning economic incentive
programs.

Guidance and policy documents that
we use to evaluate enforceability and
other requirements consistently include
the following:

1. “State Implementation Plans;
General Preamble for the
Implementation of Title I of the Clean
Air Act Amendments of 1990,” 57 FR
13498 (April 16, 1992); 57 FR 18070
(April 28, 1992).

2. State Implementation Plans;
Nitrogen Oxides Supplement to the
General Preamble; Clean Air Act
Amendments of 1990 Implementation of
Title I; Proposed Rule,” (the NOx
Supplement), 57 FR 55620, November
25, 1992.

3. “Issues Relating to VOC Regulation
Cutpoints, Deficiencies, and
Deviations,” EPA, May 25, 1988 (the
Bluebook).

4. “Guidance Document for Correcting
Common VOC & Other Rule
Deficiencies,” EPA Region 9, August 21,
2001 (the Little Bluebook).

5. New Source Review—Section
173(c) of the CAA and 40 CFR part 51,
appendix S, “Emission Offset
Interpretative Ruling” require certain
sources to obtain emission reductions to
offset increased emissions from new
projects.

6. “Improving Air Quality with
Economic Incentive Programs,” EPA—
452/R-01-001, January 2001.

B. Does the rule meet the evaluation
criteria?

We believe this rule is consistent with
the relevant policy and guidance
regarding enforceability and economic
incentive programs; and ensures that the
emission reductions are real, surplus,
quantifiable, enforceable, and
permanent. This rule includes detailed
emissions quantification protocols and
enforceable procedures that provide the
necessary assurance that the emission
reduction credits issued will meet the
criteria for valid NSR offsets. The TSD
has more information on our evaluation.

C. Public Comment and Final Action

As authorized in section 110(k)(3) of
the Act, the EPA is fully approving the
submitted rule because we believe it
fulfills all relevant requirements. We do
not think anyone will object to this
approval, so we are finalizing it without
proposing it in advance. However, in
the Proposed Rules section of this
Federal Register, we are simultaneously
proposing approval of the same
submitted rule. If we receive adverse

comments by December 7, 2015, we will
publish a timely withdrawal in the
Federal Register to notify the public
that the direct final approval will not
take effect and we will address the
comments in a subsequent final action
based on the proposal. If we do not
receive timely adverse comments, the
direct final approval will be effective
without further notice on January 5,
2016. This will incorporate the rule into
the federally enforceable SIP.

Please note that if the EPA receives
adverse comment on an amendment,
paragraph, or section of this rule and if
that provision may be severed from the
remainder of the rule, the EPA may
adopt as final those provisions of the
rule that are not the subject of an
adverse comment.

III. Incorporation by Reference

In this rule, the EPA is finalizing
regulatory text that includes
incorporation by reference. In
accordance with requirements of 1 CFR
51.5, the EPA is finalizing the
incorporation by reference of the CARB
Regulations described in the
amendments to 40 CFR part 52 set forth
below. The EPA has made, and will
continue to make, these documents
generally available electronically
through www.regulations.gov and/or in
hard copy at the appropriate EPA office
(see the ADDRESSES section of this
preamble for more information).

IV. Statutory and Executive Order
Reviews

Under the Clean Air Act, the
Administrator is required to approve a
SIP submission that complies with the
provisions of the Act and applicable
Federal regulations. 42 U.S.C. 7410(k);
40 CFR 52.02(a). Thus, in reviewing SIP
submissions, the EPA’s role is to
approve state choices, provided that
they meet the criteria of the Clean Air
Act. Accordingly, this action merely
approves state law as meeting Federal
requirements and does not impose
additional requirements beyond those
imposed by state law. For that reason,
this action:

¢ Is not a significant regulatory action
subject to review by the Office of
Management and Budget under
Executive Orders 12866 (58 FR 51735,
October 4, 1993) and 13563 (76 FR 3821,
January 21, 2011);

e does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e is certified as not having a
significant economic impact on a
substantial number of small entities

under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

e is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

e is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the Clean Air Act;
and

¢ does not provide the EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, the SIP is not approved
to apply on any Indian reservation land
or in any other area where the EPA or
an Indian tribe has demonstrated that a
tribe has jurisdiction. In those areas of
Indian country, the rule does not have
tribal implications and will not impose
substantial direct costs on tribal
governments or preempt tribal law as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000).

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. The EPA will
submit a report containing this action
and other required information to the
U.S. Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of the rule in the Federal
Register. A major rule cannot take effect
until 60 days after it is published in the
Federal Register. This action is not a
“major rule” as defined by 5 U.S.C.
804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by January 5, 2016.
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Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this action for
the purposes of judicial review nor does
it extend the time within which a
petition for judicial review may be filed,
and shall not postpone the effectiveness
of such rule or action. Parties with
objections to this direct final rule are
encouraged to file a comment in
response to the parallel notice of
proposed rulemaking for this action
published in the Proposed Rules section
of this Federal Register, rather than file
an immediate petition for judicial
review of this direct final rule, so that
the EPA can withdraw this direct final
rule and address the comment in the
proposed rulemaking. This action may
not be challenged later in proceedings to
enforce its requirements (see section

307(b)(2)).
List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Nitrogen dioxide, Ozone, Particulate
matter, Sulfur dioxide, Carbon
monoxide, Reporting and recordkeeping
requirements, Volatile organic
compounds.

Dated: September 25, 2015.
Jared Blumenfeld,
Regional Administrator, Region IX.
Part 52, chapter I, title 40 of the Code

of Federal Regulations is amended as
follows:

PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart F—California

m 2. Section 52.220 is amended by
adding paragraph (c)(463) to read as
follows:

§52.220 Identification of plan.
* * * * *
(C) * *x %

(463) Amended regulations for the
following APCDs were submitted on
June 26, 2015 by the Governor’s
designee.

(i) Incorporation by reference.

(A) Placer County Air Pollution
Control District.

(1) Rule 515, “Stationary Rail Yard
Control Emission Reduction Credits,”
amended on February 19, 2015.

[FR Doc. 201528274 Filed 11-5-15; 8:45 am]
BILLING CODE 6560-50—-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R08-OAR-2015-0428; FRL-9932-61—
Region 8]

Air Plan Approval; WY; Update to
Materials Incorporated by Reference

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Final rule; administrative
change.

SUMMARY: The Environmental Protection
Agency (EPA) is updating the materials
that are incorporated by reference (IBR)
into the Wyoming State Implementation
Plan (SIP). The Regulations affected by
this update have been previously
submitted by the Wyoming Department
of Environmental Quality and approved
by the EPA. In this action, the EPA is
also notifying the public of corrections
to typographical errors and minor
formatting changes to the IBR tables.
This update affects the SIP materials
that are available for public inspection
at the EPA Regional Office.

DATES: This action is effective
November 6, 2015.

ADDRESSES: The EPA has established a
docket for this action under Docket
Identification Number EPA-R08—OAR—
2015—-0428. All documents in the docket
are listed on the http://
www.regulations.gov Web site. Although
listed in the index, some information
may not be publicly available, i.e.,
Confidential Business Information or
other information the disclosure of
which is restricted by statute. Certain
other material, such as copyrighted
material, is not placed on the Internet
and will be publicly available only in
the hard copy form. Publicly available
docket materials are available either
electronically through http://
www.regulations.gov or in hard copy at
EPA Region 8, Office of Partnership and
Regulatory Assistance, Air Program,
1595 Wynkoop Street, Denver, Colorado
80202-1129. The EPA requests that you
contact the individual listed in the FOR
FURTHER INFORMATION CONTACT section to
view the hard copy of the docket. An
electronic copy of the State’s SIP
compilation is also available at http://
www.epa.gov/region8/air/sip.html.

FOR FURTHER INFORMATION CONTACT:
Kathy Ayala, Air Program, U.S.
Environmental Protection Agency
(EPA), Region 8, Mailcode 8P-AR, 1595
Wynkoop Street, Denver, Colorado
80202-1129, (303) 312-6142,
ayala.kathy@epa.gov.

SUPPLEMENTARY INFORMATION:

I. Background

The SIP is a living document which
a state revises as necessary to address its
unique air pollution problems.
Therefore, the EPA, from time to time,
must take action on SIP revisions
containing new and/or revised
regulations as being part of the SIP. On
May 22, 1997 (62 FR 27968), the EPA
revised the procedures for incorporating
by reference Federally-approved SIPs, as
a result of consultation between the EPA
and the Office of the Federal Register
(OFR). The description of the revised
SIP document, IBR procedures and
“Identification of Plan’’ format are
discussed in further detail in the May
22,1997, Federal Register document.
On November 2, 2006 (71 FR 64460) the
EPA published the revised format of the
IBR material for Wyoming as of August
31, 2006. Today’s action is an update to
the November 2, 2006 document.

II. EPA Action

In this action, the EPA is announcing
the update to the IBR material as of
September 1, 2015. The EPA is also
correcting typographical errors,
including omission and other minor
errors in subsection 52.2620, paragraphs

(c), (d), and (e).
III. Good Cause Exemption

EPA has determined that today’s
action falls under the “good cause”
exemption in section 553(b)(3)(B) of the
Administrative Procedure Act (APA)
which, upon a finding of “good cause”
authorizes agencies to dispense with
public participation, and section
553(d)(3), which allows an agency to
make a rule effective immediately
(thereby avoiding the 30-day delayed
effective date otherwise provided for in
the APA). Today’s action simply
updates the codification of provisions
which are already in effect as a matter
of law.

Under section 553 of the APA, an
agency may find good cause where
procedures are “‘impractical,
unnecessary, or contrary to the public
interest.” Public comment is
“unnecessary’”’ and ‘“‘contrary to the
public interest” since the codification
only reflects existing law. Likewise,
there is no purpose served by delaying
the effective date of this action.

In this rule, EPA is finalizing
regulatory text that includes
incorporation by reference. In
accordance with requirements of 1 CFR
51.5, EPA is finalizing the incorporation
by reference of the Wyoming regulations
described in the amendments to 40 CFR
part 52 set forth below. EPA has made,
and will continue to make, these
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documents generally available
electronically through
www.regulations.gov and/or in hard
copy at the appropriate EPA office (see
the ADDRESSES section of this preamble
for more information).

1V. Statutory and Executive Order
Reviews

A. General Requirements

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a “‘significant regulatory action” and
is therefore not subject to review by the
Office of Management and Budget. This
rule is not subject to Executive Order
13211, “Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001) because it is not a significant
regulatory action under Executive Order
12866. Because the agency has made a
“good cause” finding that this action is
not subject to notice-and-comment
requirements under the Administrative
Procedure Act or any other statute as
indicated in the SUPPLEMENTARY
INFORMATION section, it is not subject to
the regulatory flexibility provisions of
the Regulatory Flexibility Act (5 U.S.C.
601 et seq.), or to sections 202 and 205
of the Unfunded Mandates Reform Act
of 1995 (UMRA) (Pub. L. 104—4). In
addition, this action does not
significantly or uniquely affect small
governments or impose a significant
intergovernmental mandate, as
described in sections 203 and 204 of
UMRA. This rule also does not have a
substantial direct effect on one or more
Indian tribes, on the relationship
between the federal government and
Indian tribes, or on the distribution of
power and responsibilities between the
federal government and Indian tribes, as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000), nor will
it have substantial direct effects on the
states, on the relationship between the
national government and the states, or
on the distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). This rule also is not
subject to Executive Order 13045 (62 FR
19885, April 23, 1997), because it is not
economically significant. This rule does
not involve technical standards; thus
the requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. The rule also
does not involve special consideration
of environmental justice related issues
as required by Executive Order 12898

(59 FR 7629, February 16, 1994). This
rule does not impose an information
collection burden under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.). EPA’s compliance with these
statutes and Executive Orders for the
underlying rules are discussed in
previous actions taken on the state’s
rules.

B. Submission to Congress and the
Comptroller General

The Congressional Review Act (5
U.S.C. 801 et seq.), as added by the
Small Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. Section 808 allows
the issuing agency to make a rule
effective sooner than otherwise
provided by the CRA if the agency
makes a good cause finding that notice
and public procedure is impracticable,
unnecessary or contrary to the public
interest. This action simply codifies
provisions which are already in effect as
a matter of law in federal and approved
state programs. 5 U.S.C. 808(2). As
stated previously, EPA has made such a
good cause finding and established an
effective date of November 6, 2015. EPA
will submit a report containing this rule
and other required information to the
U.S. Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of the rule in the Federal
Register. This change to the
identification of plan for Wyoming is
not a “major rule” as defined by 5
U.S.C. 804(2).

C. Petitions for Judicial Review

EPA has also determined that the
provisions of section 307(b)(1) of the
Clean Air Act pertaining to petitions for
judicial review are not applicable to this
action. Prior EPA rulemaking actions for
each individual component of the
Wyoming SIP compilation had
previously afforded interested parties
the opportunity to file a petition for
judicial review in the United States
Court of Appeals for the appropriate
circuit within 60 days of such
rulemaking action. Thus, EPA sees no
need in this action to reopen the 60-day
period for filing such petitions for
judicial review for this “Identification of
plan” update action for Wyoming.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Incorporation by reference,
Intergovernmental relations, Lead,
Nitrogen dioxide, Ozone, Particulate
matter, Reporting and recordkeeping
requirements, Sulfur oxides, Volatile
organic compounds.

Dated: September 21, 2015.
Shaun L. McGrath,
Regional Administrator, Region 8.

PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart ZZ—Wyoming

m 2.In §52.2620 paragraphs (b), (c), (d)
and (e) are revised to read as follows:

§52.2620 Identification of plan.

* * * * *

(b) Incorporation by reference. (1)
Material listed in paragraphs (c) and (d)
of this section with an EPA approval
date prior to September 1, 2015, was
approved for incorporation by reference
by the Director of the Federal Register
in accordance with 5 U.S.C. 552(a) and
1 CFR part 51. Material is incorporated
as it exists on the date of the approval,
and notice of any change in the material
will be published in the Federal
Register. Entries in paragraphs (c) and
(d) of this section with EPA approval
dates after September 1, 2015, will be
incorporated by reference in the next
update to the SIP compilation.

(2) EPA Region 8 certifies that the
rules/regulations provided by EPA in
the SIP compilation at the addresses in
paragraph (b)(3) of this section are an
exact duplicate of the officially
promulgated state rules/regulations
which have been approved as part of the
SIP as of September 1, 2015.

(3) Copies of the materials
incorporated by reference may be
inspected at the EPA Region 8 Office,
Office of Partnerships and Regulatory
Assistance (OPRA), Air Program, 1595
Wynkoop Street, Denver, Colorado
80202-1129 and at the National
Archives and Records Administration
(NARA). For information on the
availability of this material at NARA,
call (202) 741-6030, or go to:
www.archives.gov/federal-register/cfr/
ibr-locations.html.

(c) EPA-approved regulations.


http://www.archives.gov/federal-register/cfr/ibr-locations.html
http://www.archives.gov/federal-register/cfr/ibr-locations.html
http://www.regulations.gov
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Rule No. Rule title effective Effective Final rule citation/date Comments
date date
Chapter 01. Common Provisions.

Section 02 ... | Authority ......cccoeeiiiiiiienen. 10/29/1999 8/27/2004 | 69 FR 44965, 7/28/04.

Section 03 ... | Definitions .......ccccceeiieeeines 2/14/2013 12/23/2013 | 78 FR 69998, 11/22/13.

Section 04 ... | Diluting and concealing 10/29/1999 8/27/2004 | 69 FR 44965, 7/28/04.
emissions.

Section 05 ... | Unavoidable equipment 1/30/2006 6/15/2010 | 75 FR 19886, 4/16/10.
malfunction.

Section 06 ... | Credible Evidence ............... 12/8/2000 6/15/2010 | 75 FR 19886, 4/16/10.

Section 07 ... | Greenhouse gasses ............ 2/14/2013 12/23/2013 | 78 FR 69998, 11/22/13.

Chapter 02. Ambient Standards.

Section 02 ... | Ambient standards for par- 9/7/2010 10/27/2014 | 79 FR 50840, 8/26/14.
ticulate matter.

Section 03 ... | Ambient standards for nitro- 12/19/2012 11/14/2014 | 79 FR 54910, 9/15/14.
gen oxides.

Section 04 ... | Ambient standards for sulfur 10/29/1999 8/27/2004 | 69 FR 44965, 7/28/04.
oxides.

Section 05 ... | Ambient standards for car- 10/29/1999 8/27/2004 | 69 FR 44965, 7/28/04.
bon monoxide.

Section 06 ... | Ambient standards for 12/19/2012 11/14/2014 | 79 FR 54910, 9/15/14.
ozone.

Section 08 ... | Ambient standards for sus- 10/29/1999 8/27/2004 | 69 FR 44965, 7/28/04.
pended sulfates.

Section 10 ... | Ambient standards for lead 9/7/2010 10/27/2014 | 79 FR 50840, 8/26/14.

Section 12 ... | Incorporation by reference .. 12/19/2012 11/14/2014 | 79 FR 54910, 9/15/14.

Chapter 03. General Emission Standards.

Section 02 ... | Emission standards for par- 11/22/2013 11/20/2014 | 79 FR 62859, 10/21/14.
ticulate matter.

Section 03 ... | Emission standards for ni- 10/29/1999 8/27/2004 | 69 FR 44965, 7/28/04.
trogen oxides.

Section 04 ... | Emission standards for sul- 10/29/1999 8/27/2004 | 69 FR 44965, 7/28/04.
fur oxides.

Section 05 ... | Emission standards for car- 10/29/1999 8/27/2004 | 69 FR 44965, 7/28/04.
bon monoxide.

Section 06 ... | Emission standards for 10/29/1999 8/27/2004 | 69 FR 44965, 7/28/04.
volatile organic com-
pounds.

Section 09 ... | Incorporation by reference .. 11/22/2013 3/23/2015 | 80 FR 9194, 2/20/15.

Chapter 04. State Performance Standards for Specific Existing Sources.

Section 02 ... | Existing sulfuric acid pro- 10/29/1999 8/27/2004 | 69 FR 44965, 7/28/04.
duction units.

Section 03 ... | Existing nitric acid manufac- 10/29/1999 8/27/2004 | 69 FR 44965, 7/28/04.
turing plants.

Chapter 06. Permitting Requirements.

Section 02 ... | Permit requirements for 10/29/1999 8/27/2004 | 69 FR 44965, 7/28/04.
construction, modification,
and operation.

Section 04 ... | Prevention of significant de- 3/28/2012 1/6/2014 | 78 FR 73445, 12/06/13.
terioration.

Section 14 ... | Incorporation by reference .. 3/28/2012 1/6/2014 | 78 FR 73445, 12/06/13.

Chapter 07. Monitoring Regulations.

Section 02 ... | Continuous monitoring re- 10/29/1999 8/27/2004 | 69 FR 44965, 7/28/04.
quirements for existing
sources.

Chapter 08. Non-attainment Area Regulations.

Section 02 ... | Sweetwater County particu- 10/29/1999 8/27/2004 | 69 FR 44965, 7/28/04.
late matter regulations.

Section 03 ... | Conformity of general fed- 12/19/2012 9/16/2013 | 78 FR 49685, 8/15/13.

eral actions to state im-
plementation plans.
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Rule No. Rule title effective Effective Final rule citation/date Comments
date date
Section 05 ... | Incorporation by reference .. 12/19/2012 9/16/2013 | 78 FR 49685, 8/15/13.
Chapter 09. Visibility Impairment/PM Fine Control.
Section 02 ... | Visibility .....c.cooovniiiinens 10/29/1999 8/27/2004 | 69 FR 44965, 7/28/04.
Chapter 10. Smoke Management.
Section 02 ... | Open burning restrictions ... 10/29/1999 8/27/2004 | 69 FR 44965, 7/28/04.
Section 03 ... | Wood waste burners ........... 10/29/1999 8/27/2004 | 69 FR 44965, 7/28/04.
Section 04 ... | Smoke management re- 4/5/2005 1/11/2013 | 77 FR 73926, 12/12/12.
quirements.
Chapter 12. Emergency Controls.
Section 02 ... | Air pollution emergency epi- 10/29/1999 8/27/2004 | 69 FR 44965, 7/28/04.
sodes.
Chapter 13. Mobile Sources.
Section 02 ... | Motor vehicle pollution con- 10/29/1999 8/27/2004 | 69 FR 44965, 7/28/04.
trol.
Chapter 14. Emission Trading Program Regulations.
Section 2 ..... Western backstop sulfur di- 5/7/2008 1/11/2013 | 77 FR 73926, 12/12/12.
oxide trading program.
Section 3 ..... Sulfur dioxide milestone in- 5/7/2008 1/11/2013 | 77 FR 73926, 12/12/12.
ventory.
App A ........ Web Chapter 14, Section 2 5/7/2008 1/11/2013 | 77 FR 73926, 12/12/12.
Monitoring Protocols.
(d) EPA-approved source specific
requirements.
State EPA
Regulation Rule title effective Effective Final rule citation/date Comments
date date
Black Hills Order containing schedule 4/25/1979 8/1/1979 | 44 FR 38473, 7/2/79.
Power and for compliance, interim
Light. requirements, and moni-
toring and reporting re-
quirements.
FMC Cor- Order containing schedule 4/25/1979 8/1/1979 | 44 FR 38473, 7/2/79.
poration. for compliance, interim
requirements, and moni-
toring and reporting re-
quirements.
(e) EPA-approved nonregulatory
provisions.
State EPA
Rule No. Rule title effective Effective Final rule citation/date Comments
date date
O1) I o Introduction .........ccceevenenne. 1/22/1972 6/30/1972 | 37 FR 10842, 5/31/72.
02) I ........... Legal Authority ........ccceeueenee. 2/19/1976 9/30/1976 | 41 FR 36652, 8/31/76.
03) Il .......... Control Strategy .......c.ccecee.. 8/30/1984 11/11/1984 | 49 FR 39843, 10/11/84.
(04) IV Compliance Schedule ......... 5/29/1973 8/2/1973 | 39 FR 24504, 7/03/73.
(05) V Emergency Episode Plan ... 8/26/1981 4/12/1981 | 47 FR 5892, 2/09/81.
(06) VI Air Quality Surveillance ...... 12/13/1988 9/9/1988 | 55 FR 28197, 7/10/88.
o7) VIl ........ Review of New Sources 1/22/1972 6/30/1972 | 37 FR 10842, 5/31/72.
and Modifications.
08) VIII ....... Source Surveillance 1/22/1972 6/30/1972 | 37 FR 10842, 5/31/72.
(09) IX ......... | Resources ........ccceceevernenne 1/22/1972 6/30/1972 | 37 FR 10842, 5/31/72.
(10) X e Intergovernmental Coopera- 1/22/1972 6/30/1972 | 37 FR 10842, 5/31/72.
tion.
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date date

(11) Xl ......... Reports and Revisions ....... 1/22/1972 6/30/1972 | 37 FR 10842, 5/31/72.

(12) Xl ........ Visibility Protection Class | 9/6/1988 3/17/1989 | 54 FR 6912, 2/15/89.

(13) XM ....... Sweetwater PM;, Attain- 1/25/1979 8/1/1979 | 44 FR 38473, 7/02/79.
ment Plan.

(14) XIV ....... Stack Height Good Engi- 12/9/1988 4/16/1989 | 54 FR 11186, 3/17/89.
neering Practice.

(15) XV ........ Small Business Assistance 11/30/1993 8/19/1994 | 59 FR 31548, 6/20/94.
Program.

(16) XVI ....... City of Sheridan—PM;, Air 10/30/1990 7/25/1994 | 59 FR 32360, 6/23/94.
Quality Control and Main-
tenance Plan.

(17) XVII ...... PSD Implementation for 11/20/1990 6/23/1991 | 56 FR 23811, 5/24/91.
NOX.

(18) XVIlI ..... Interstate Transport, Wyo- 4/15/2008 7/7/2008 | 73 FR 26019, 5/08/08.
ming Interstate Transport
SIP satisfying the require-
ment of Section
110(a)(2)(D)(i) of the CAA
for the 1997 8-hour
ozone and PM, s stand-
ards.

(19) XIX ....... Powder River Basin PM, 12/22/1993 10/11/1995 | 60 FR 47290, 9/12/95.
Memorandum of Agree-
ment.

(20) XX ........ Addressing Regional Haze 1/7/2011 1/11/2013 | 77 FR 73926, 12/12/12.
Visibility Protection For
The Mandatory Federal
Class | Areas Required
Under 40 CFR 51.309.

(21) XXI ....... Infrastructure SIP for Sec- 3/26/2008 12/6/2013 | 78 FR 73445, 12/06/13.
tion 110(a)(2)—1997
PM.s NAAQS.

(22) XXII ...... Infrastructure SIP for Sec- 8/19/2011 9/9/2015 | 80 FR 47857, 8/10/2015.
tion 110(a)(2)—2006
PM.s NAAQS.

(23) XXII ..... Infrastructure SIP for Sec- 12/10/2009 8/24/2011 | 76 FR 44265, 7/25/11.
tion 110(a)(2)—1997
Ozone NAAQ.

(24) XXIV ..... Air Quality Control Regions 1/22/1972 6/30/1972 | 37 FR 10842, 5/31/72.
and Emissions Inventory.

(25) XXV ...... Wyoming State Implemen- 1/12/2011 3/3/2014 | 79 FR 5032, 1/30/14 .....cccvecvenne Excluding portions of the

tation Plan for Regional
Haze for 309(g).

following: Chapters 6.4,
6.5.7, 6.5.8, and 7.5. EPA
disapproved (1) the NOx
BART determinations for
(a) Laramie River Units
1-3, (b) Dave Johnston
Unit 3, and (c) Wyodak
Unit 1; (2) the State’s
monitoring, record-
keeping, and reporting re-
quirements for BART
units; and (3) the State’s
reasonable progress
goals.

[FR Doc. 2015-27902 Filed 11-5-15; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION

AGENCY

40 CFR Part 180

[EPA-HQ-OPP-2014-0740; FRL-9936—12]
Acetamiprid; Pesticide Tolerances

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Final rule.

SUMMARY: This regulation revises
existing tolerances with regional
restrictions for residues of acetamiprid
in or on clover, forage and clover, hay.
Interregional Research Project Number 4
(IR—4) requested this tolerance action
under the Federal Food, Drug, and
Cosmetic Act (FFDCA).

DATES: This regulation is effective
November 6, 2015. Objections and
requests for hearings must be received

on or before January 5, 2016, and must
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be filed in accordance with the
instructions provided in 40 CFR part
178 (see also Unit I.C. of the
SUPPLEMENTARY INFORMATION].

ADDRESSES: The docket for this action,
identified by docket identification (ID)
number EPA-HQ-OPP-2014—-0740, is
available at http://www.regulations.gov
or at the Office of Pesticide Programs
Regulatory Public Docket (OPP Docket)
in the Environmental Protection Agency
Docket Center (EPA/DC), West William
Jefferson Clinton Bldg., Rm. 3334, 1301
Constitution Ave. NW., Washington, DC
20460-0001. The Public Reading Room
is open from 8:30 a.m. to 4:30 p.m.,
Monday through Friday, excluding legal
holidays. The telephone number for the
Public Reading Room is (202) 566—1744,
and the telephone number for the OPP
Docket is (703) 305—5805. Please review
the visitor instructions and additional
information about the docket available
at http://www.epa.gov/dockets.

FOR FURTHER INFORMATION CONTACT:
Susan Lewis, Registration Division
(7505P), Office of Pesticide Programs,
Environmental Protection Agency, 1200
Pennsylvania Ave. NW., Washington,
DC 20460-0001; main telephone
number: (703) 305-7090; email address:
RDFRNotices@epa.gov.

SUPPLEMENTARY INFORMATION:
I. General Information

A. Does this action apply to me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. The following
list of North American Industrial
Classification System (NAICS) codes is
not intended to be exhaustive, but rather
provides a guide to help readers
determine whether this document
applies to them. Potentially affected
entities may include:

e Crop production (NAICS code 111).

e Animal production (NAICS code
112).

¢ Food manufacturing (NAICS code
311).

¢ Pesticide manufacturing (NAICS
code 32532).

B. How can I get electronic access to
other related information?

You may access a frequently updated
electronic version of EPA’s tolerance
regulations at 40 CFR part 180 through
the Government Printing Office’s e-CFR
site at http://www.ecfr.gov/cgi-bin/text-
idx?&c=ecfré&tpl=/ecfrbrowse/Title40/
40tab_02.tpl.

C. How can I file an objection or hearing
request?

Under FFDCA section 408(g), 21
U.S.C. 3464, any person may file an
objection to any aspect of this regulation
and may also request a hearing on those
objections. You must file your objection
or request a hearing on this regulation
in accordance with the instructions
provided in 40 CFR part 178. To ensure
proper receipt by EPA, you must
identify docket ID number EPA-HQ-
OPP-2014-0740 in the subject line on
the first page of your submission. All
objections and requests for a hearing
must be in writing, and must be
received by the Hearing Clerk on or
before January 5, 2016. Addresses for
mail and hand delivery of objections
and hearing requests are provided in 40
CFR 178.25(b).

In addition to filing an objection or
hearing request with the Hearing Clerk
as described in 40 CFR part 178, please
submit a copy of the filing (excluding
any Confidential Business Information
(CBI)) for inclusion in the public docket.
Information not marked confidential
pursuant to 40 CFR part 2 may be
disclosed publicly by EPA without prior
notice. Submit the non-CBI copy of your
objection or hearing request, identified
by docket ID number EPA-HQ-OPP—
2014—0740, by one of the following
methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the online
instructions for submitting comments.
Do not submit electronically any
information you consider to be CBI or
other information whose disclosure is
restricted by statute.

e Mail: OPP Docket, EPA/DC,
(28221T), 1200 Pennsylvania Ave. NW.,
Washington, DC 20460—0001.

e Hand Delivery: To make special
arrangements for hand delivery or
delivery of boxed information, please
follow the instructions at http://
www.epa.gov/dockets/contacts.html.
Additional instructions on commenting
or visiting the docket, along with more
information about dockets generally, is
available at http://www.epa.gov/
dockets.

II. Summary of Petitioned-For
Tolerance

In the Federal Register of February
11, 2015 (80 FR 7559) (FRL-9921-94),
EPA issued a document pursuant to
FFDCA section 408(d)(3), 21 U.S.C.
346a(d)(3), announcing the filing of a
pesticide petition (PP 4E8307) by IR—4,
IR—4 Project Headquarters, 500 College
Road East, Suite 201 W., Princeton, NJ
08540. The petition requested that 40
CFR 180.578 be amended by revising

(increasing) tolerances for residues of
the insecticide, acetamiprid (1E)-N-[(6-
chloro-3-pyridinyl)methyl]-N’-cyano-N-
methylethanimidamide, including its
metabolites and degradates, in or on
clover, forage from 0.10 to 0.3 parts per
million (ppm) and clover, hay from 0.01
to 1.5 ppm. That document referenced
a summary of the petition prepared by
Nisso America Incorporated, the
registrant, which is available in the
docket, http://www.regulations.gov. A
comment was received on the notice of
filing. EPA’s response to this comment
is discussed in Unit IV.C.

Based upon review of the data
supporting the petition, EPA has
modified the tolerance for clover, hay
from what was requested. The reason for
this change is explained in Unit IV.D.

III. Aggregate Risk Assessment and
Determination of Safety

Section 408(b)(2)(A)(@) of FFDCA
allows EPA to establish a tolerance (the
legal limit for a pesticide chemical
residue in or on a food) only if EPA
determines that the tolerance is ““safe.”
Section 408(b)(2)(A)(ii) of FFDCA
defines “‘safe” to mean that ““there is a
reasonable certainty that no harm will
result from aggregate exposure to the
pesticide chemical residue, including
all anticipated dietary exposures and all
other exposures for which there is
reliable information.” This includes
exposure through drinking water and in
residential settings, but does not include
occupational exposure. Section
408(b)(2)(C) of FFDCA requires EPA to
give special consideration to exposure
of infants and children to the pesticide
chemical residue in establishing a
tolerance and to “‘ensure that there is a
reasonable certainty that no harm will
result to infants and children from
aggregate exposure to the pesticide
chemical residue . . . .”

Consistent with FFDCA section
408(b)(2)(D), and the factors specified in
FFDCA section 408(b)(2)(D), EPA has
reviewed the available scientific data
and other relevant information in
support of this action. EPA has
sufficient data to assess the hazards of
and to make a determination on
aggregate exposure for acetamiprid
including exposure resulting from the
tolerances established by this action.
EPA’s assessment of exposures and risks
associated with acetamiprid follows.

A. Toxicological Profile

EPA has evaluated the available
toxicity data and considered its validity,
completeness, and reliability as well as
the relationship of the results of the
studies to human risk. EPA has also
considered available information


http://www.epa.gov/dockets/contacts.html
http://www.epa.gov/dockets/contacts.html
http://www.regulations.gov
http://www.regulations.gov
http://www.epa.gov/dockets
http://www.epa.gov/dockets
http://www.regulations.gov
http://www.epa.gov/dockets
http://www.regulations.gov
mailto:RDFRNotices@epa.gov
http://www.ecfr.gov/cgi-bin/text-idx?&c=ecfr&tpl=/ecfrbrowse/Title40/40tab_02.tpl
http://www.ecfr.gov/cgi-bin/text-idx?&c=ecfr&tpl=/ecfrbrowse/Title40/40tab_02.tpl
http://www.ecfr.gov/cgi-bin/text-idx?&c=ecfr&tpl=/ecfrbrowse/Title40/40tab_02.tpl
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concerning the variability of the
sensitivities of major identifiable
subgroups of consumers, including
infants and children.

Acetamiprid is moderately toxic in
acute lethality studies via the oral route
of exposure and is minimally toxic via
the dermal and inhalation routes of
exposure. It is not an eye or skin irritant,
nor is it a dermal sensitizer.
Acetamiprid does not appear to have
specific target organ toxicity.
Generalized toxicity was observed as
decreases in body weight, body weight
gain, food consumption and food
efficiency in all species tested.
Generalized liver effects were also
observed in mice and rats
(hepatocellular vacuolation in rats and
hepatocellular hypertrophy in mice and
rats); the effects were considered to be
adaptive. Other effects observed in the
oral studies include amyloidosis of
multiple organs in the mouse
oncogenicity study, tremors in high
dose females in the mouse subchronic
study, and microconcretions in the
kidney papilla and mammary
hyperplasia in the rat chronic/
oncogenicity study. No effects were
observed in a dermal toxicity study in
rabbits.

In the rat developmental study, fetal
shortening of the 13th rib was observed
in fetuses at the same dose level that
produced maternal effects (reduced
body weight and body weight gain and
increased liver weights). In the
developmental rabbit study, no
developmental effects were observed in
fetuses at doses that reduced maternal
body weight and food consumption. In
the reproduction study, decreased body
weight, body weight gain, and food
consumption were observed in parental
animals while significant reductions in
pup weights were seen in the offspring
in both generations. Also observed were
reductions in litter size, and viability
and weaning indices among F, offspring
as well as significant delays in the age
to attain vaginal opening and preputial
separation. In the developmental
neurotoxicity study, parental effects
were limited to decreased body weight
and body weight gains, while the
offspring effects noted were decreased
body weights and body weight gains,
decreased pre-weaning survival, and
decreased maximum auditory startle
response. In the acute neurotoxicity
study, male and female rats displayed
decreased motor activity, tremors,
walking and posture abnormalities,
dilated pupils, coldness to the touch
and decreased grip strength and foot
splay at the highest dose tested (HDT).
There were clinical signs (decreases
auditory startle, tremors) noted in rats

and mice in the developmental
neurotoxicity (DNT) and subchronic
mouse studies. However, no neurotoxic
effects were seen in the subchronic
neurotoxicity study in rats. No
neuropathology was observed in the
toxicology studies.

In immunotoxicity studies performed
in both sexes of rats and mice, no effects
on the immune system were observed
up to the highest dose, although
significant reductions in body weight
and body weight gain were noted at that
dose.

Based on acceptable carcinogenicity
studies in rats and mice, EPA has
determined that acetamiprid is “not
likely to be carcinogenic to humans.”
The classification is based on (1) the
absence of an increase in the incidence
of tumors in a mouse carcinogenicity
study; and (2) in a rat chronic/
carcinogenicity study, the absence of a
dose-response and the lack of a
statistically significant increase in the
mammary adenocarcinoma incidence by
pair-wise comparison of the mid- and
high- dose groups with the controls.
There was no clear evidence of a
mutagenic effect. Acetamiprid tested
positive as a clastogen in an in vitro
study but not in an in vivo study.

Specific information on the studies
received and the nature of the adverse
effects caused by acetamiprid as well as
the no-observed-adverse-effect-level
(NOAEL) and the lowest-observed-
adverse-effect-level (LOAEL) from the
toxicity studies can be found at http://
www.regulations.gov in document,
“Subject: Acetamiprid. Human Health
Risk Assessment. . . . . for Use of the
Insecticide on Clover. . . . . Interval
(Regional Registration)”” dated
September 2, 2015 at pp. 42 in docket
ID number EPA-HQ-OPP-2014—-0740.

B. Toxicological Points of Departure/
Levels of Concern

Once a pesticide’s toxicological
profile is determined, EPA identifies
toxicological points of departure (POD)
and levels of concern to use in
evaluating the risk posed by human
exposure to the pesticide. For hazards
that have a threshold below which there
is no appreciable risk, the toxicological
POD is used as the basis for derivation
of reference values for risk assessment.
PODs are developed based on a careful
analysis of the doses in each
toxicological study to determine the
dose at which the NOAEL and the
LOAEL are identified. Uncertainty/
safety factors are used in conjunction
with the POD to calculate a safe
exposure level—generally referred to as
a population-adjusted dose (PAD) or a
reference dose (RfD)—and a safe margin

of exposure (MOE). For non-threshold
risks, the Agency assumes that any
amount of exposure will lead to some
degree of risk. Thus, the Agency
estimates risk in terms of the probability
of an occurrence of the adverse effect
expected in a lifetime. For more
information on the general principles
EPA uses in risk characterization and a
complete description of the risk
assessment process, see http://
www.epa.gov/pesticides/factsheets/
riskassess.htm.

A summary of the toxicological
endpoints for acetamiprid used for
human risk assessment is discussed in
Unit IIT of the final rule published in the
Federal Register of June 19, 2013 (78 FR
36671) (FRL-9391-2). However, in this
tolerance rule, an additional new use is
considered spot-on treatments for dogs.
This newly proposed spot-on dog
treatment to control fleas, ticks, and
mosquitoes has potential for long-term
exposure in residential indoor settings;
therefore, the Agency selected
additional endpoints and POD for the
following exposure/scenarios: (1) Long-
term (>6 months) incidental oral (hand-
to-mouth in children) and (2) Long-term
(>6 months) dermal. The endpoints/
PODs selected were the same for both
scenarios, based on effects observed in
a rat chronic toxicity/oncogenicity
study. In the study, at the LOAEL of
17.5 milligram/kilogram/day (mg/kg/
day), decreased body weight and body
weight gains were noted in females and
hepatocellular vacuolation were noted
in males. The NOAEL in the study is 7.1
mg/kg/day. The level of concern (LOC)
is 100, based on an interspecies
uncertainty factor of 10X, an intra-
species uncertainty factor of 10X, and
an Food Quality Protection Act (FQPA)
safety factor of 1X.

C. Exposure Assessment

1. Dietary exposure from food and
feed uses. In evaluating dietary
exposure to acetamiprid, EPA
considered exposure under the
petitioned-for tolerances as well as all
existing acetamiprid tolerances in 40
CFR 180.578. EPA assessed dietary
exposures from acetamiprid in food as
follows:

i. Acute exposure. Quantitative acute
dietary exposure and risk assessments
are performed for a food-use pesticide,
if a toxicological study has indicated the
possibility of an effect of concern
occurring as a result of a 1-day or single
exposure.

Such effects were identified for
acetamiprid. In estimating acute dietary
exposure, EPA used the Dietary
Exposure Evaluation Model software
with the Food Commodity Intake
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Database (DEEM-FCID), Version 3.16.
This software uses 2003—-2008 food
consumption data from the US
Department of Agriculture’s (USDA’s)
National Health and Nutrition
Examination Survey, What We Eat in
America (NHANES/WWEIA). As to
residue levels in food, EPA assumed 100
percent crop treated (PCT) and
tolerance-level residues in the
assessment.

ii. Chronic exposure. In conducting
the chronic dietary exposure
assessment, EPA used DEEM-FCID,
Version 3.16 and food consumption data
from the 2003-2008 USDA NHANES/
WWEIA. As to residue levels in food,
EPA assumed 100 PCT and tolerance-
level residues in the assessment.

iii. Cancer. Based on the data
summarized in Unit III.A., EPA has
concluded that acetamiprid does not
pose a cancer risk to humans. Therefore,
a dietary exposure assessment for the
purpose of assessing cancer risk is
unnecessary.

iv. Anticipated residue and PCT
information. EPA did not use
anticipated residue and/or PCT
information in the dietary assessment
for acetamiprid. Tolerance-level
residues and 100 PCT were assumed for
all food commodities.

2. Dietary exposure from drinking
water. The Agency used screening level
water exposure models in the dietary
exposure analysis and risk assessment
for acetamiprid in drinking water. These
simulation models take into account
data on the physical, chemical, and fate/
transport characteristics of acetamiprid.
Further information regarding EPA
drinking water models used in pesticide
exposure assessment can be found at
http://www.epa.gov/oppefed1/models/
water/index.htm.

EPA used the Food Quality Protection
Act Index Reservoir Screening Tool
(FIRST) and the Provisional Cranberry
Model to generate surface water
Estimated Drinking Water
Concentrations (EDWCs) for use in the
human health dietary risk assessment,
while the Pesticide Root Zone Model for
Groundwater (PRZM-GW) was used to
generate groundwater EDWCs. The
EDWCs of acetamiprid for acute
exposures are 88.3 parts per billion
(ppb) for surface water and 49.7 ppb for
ground water. For chronic exposures for
non-cancer assessments are estimated to
be 32.2 ppb for surface water and 45.0
ppb for ground water.

Modeled estimates of drinking water
concentrations were directly entered
into the dietary exposure model. For
acute dietary risk assessment, the water
concentration value of 88.3 ppb was
used to assess the contribution to

drinking water. For chronic dietary risk
assessment, the water concentration of
value 45 ppb was used to assess the
contribution to drinking water.

3. From non-dietary exposure. The
term ‘“‘residential exposure” is used in
this document to refer to non-
occupational, non-dietary exposure
(e.g., for lawn and garden pest control,
indoor pest control, termiticides, and
flea and tick control on pets).

Acetamiprid is currently registered for
the following uses that could result in
residential exposures: Controlling a
wide variety of indoor and outdoor
insect pests using insecticide traps,
crack and crevice treatments, soil
treatments, and sprays. There is also a
proposal to register acetamiprid for use
by homeowners and commercial
applicators as a monthly topical spot-on
product for dogs only (not cats) to
provide continuous protection against
fleas, ticks, and mosquitoes. Residential
exposure from proposed dog spot-on
product is anticipated to result in
dermal exposures for adult handlers. In
addition, residential post-application
dermal exposures are expected for
adults and children 1 to 2 years old, and
incidental oral exposures for children 1
to 2 years old. Inhalation exposure from
the use of the spot-on product is
considered negligible. Therefore, only
dermal and incidental oral exposure
were assessed for the proposed product.

Residential post-application
exposures are expected to be short- (1 to
30 days), intermediate- (1 to 6 months)
for the indoor treatments, and long-term
(greater than 6 months) in duration from
pet spot-on products. Residential
handler exposure is assumed to be
short-term due to the intermittent nature
of homeowner spot-on applications
(once-monthly treatment).

EPA assessed all these uses and
conducted an aggregate residential
exposure using the following
assumptions:

Residential handler exposures: The
Agency used short-term and
intermediate-term dermal and
inhalation exposure estimates to adult
applicators from applications to
mattresses, cracks and crevices in the
aggregate risk assessment.

Post-application exposures: The
Agency used short-term and
intermediate-term dermal and
inhalation exposure estimates to adults
and children 1 to 2 years old from
indoor applications (mattress treatment
and crack and crevice treatments) and
long-term dermal exposure estimates to
adults and children 1 to 2 years old
from contact with spot-on treated pets.
In addition, the Agency used short-term
and intermediate-term hand-to-mouth

exposure estimates to children 1-2 years
old from indoor applications and long-
term hand-to-mouth exposure estimates
from contact with spot-on treated pets.

EPA combines risk values resulting
from separate routes of exposure when
it is likely they can occur
simultaneously based on the use pattern
and the behavior associated with the
exposed population, and if the hazard
associated with the PODs is similar
across routes. Residential post-
application inhalation exposure is
expected to be negligible from the
proposed spot-on product; therefore, a
quantitative assessment was not
performed.

For children 1 to 2 years old, post-
application dermal and incidental oral
(hand-to-mouth) exposures were
combined for short-, intermediate-, and
long-term durations.

Further information regarding EPA
standard assumptions and generic
inputs for residential exposures may be
found at: http://www.epa.gov/
pesticides/science/residential-exposure-
sop.html.

4. Cumulative effects from substances
with a common mechanism of toxicity.
Section 408(b)(2)(D)(v) of FFDCA
requires that, when considering whether
to establish, modify, or revoke a
tolerance, the Agency consider
“available information” concerning the
cumulative effects of a particular
pesticide’s residues and “‘other
substances that have a common
mechanism of toxicity.”

EPA has not found acetamiprid to
share a common mechanism of toxicity
with any other substances, and
acetamiprid does not appear to produce
a toxic metabolite produced by other
substances. For the purposes of this
tolerance action, therefore, EPA has
assumed that acetamiprid does not have
a common mechanism of toxicity with
other substances. For information
regarding EPA’s efforts to determine
which chemicals have a common
mechanism of toxicity and to evaluate
the cumulative effects of such
chemicals, see EPA’s Web site at
http://www.epa.gov/pesticides/
cumulative.

D. Safety Factor for Infants and
Children

1. In general. Section 408(b)(2)(C) of
FFDCA provides that EPA shall apply
an additional tenfold (10X) margin of
safety for infants and children in the
case of threshold effects to account for
prenatal and postnatal toxicity and the
completeness of the database on toxicity
and exposure unless EPA determines
based on reliable data that a different
margin of safety will be safe for infants
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and children. This additional margin of
safety is commonly referred to as the
Food Quality Protection Act Safety
Factor (FQPA SF). In applying this
provision, EPA either retains the default
value of 10X, or uses a different
additional safety factor when reliable
data available to EPA support the choice
of a different factor.

2. Prenatal and postnatal sensitivity.
The pre- and post-natal toxicity
databases for acetamiprid include
developmental toxicity studies in the rat
and rabbit, developmental neurotoxicity
(DNT) study in rats and a 2-generation
reproduction toxicity study in rats.
There was no evidence of increased
quantitative or qualitative susceptibility
of rat or rabbit fetuses following in utero
exposure to acetamiprid in the
developmental toxicity studies. In the
DNT and 2-generation reproduction
studies there was no evidence of
quantitative increased susceptibility
observed. However, there was evidence
of increased qualitative susceptibility of
rat pups seen in the studies. In the DNT
study in rats, although both maternal
and offspring effects were seen at the
same dose level, offspring animals were
more severely affected. Decreased pre-
weaning survival, and decreased
maximum auditory startle response
were observed in the presence of limited
maternal toxicity (body weight effects).
In the 2-generation reproduction study,
effects observed were a decrease in
mean body weight, body weight gain,
and food consumption in the parental
animals, and significant reductions in
body weights in pups (both
generations). Also, reduction in litter
size and viability and weaning indices
were seen among F, offspring, as well as
significant delays in the age to attain
vaginal opening and preputial
separation. These offspring adverse
effects were more severe than the
parental effects.

3. Conclusion. EPA has determined
that reliable data show the safety of
infants and children would be
adequately protected if the FQPA SF
were reduced to 1x. That decision is
based on the following findings:

i. The toxicology database for
acetamiprid is complete.

ii. Although there was evidence of
increased qualitative susceptibility of
the young in the DNT and 2-generation
reproduction studies, there are clear
NOAEL:s identified for the effects
observed in the toxicity studies. Also,
there was no evidence of increased
quantitative or qualitative susceptibility
of rat or rabbit fetuses in the
developmental toxicity studies.

iii. Acetamiprid produced signs of
neurotoxicity in the high dose groups in

the acute and developmental
neurotoxicity studies in rats and the
subchronic toxicity study in mice.
However, no neurotoxic findings were
reported in the subchronic neurotoxicity
study in rats. Additionally, there are
clear NOAELs identified for the effects
observed in the toxicity studies. The
doses and endpoints selected for risk
assessment are protective and account
for all toxicological effects observed in
the database, including neurotoxicity.

iv. EPA has used conservative
assumptions in the exposure (food,
drinking water, and residential)
assessment, including the use of 100
PCT assumptions, tolerance-level
residue values, and upper-bound
estimates of potential exposure through
drinking water. In addition, the
residential exposure assessment was
conducted such that residential
exposure and risk will not be
underestimated. The aggregate exposure
and risk estimates considered are
expected to over-estimate the actual
exposure and risk anticipated, based on
the current and proposed use patterns;
no risk estimates of concern were
identified.

E. Aggregate Risks and Determination of
Safety

EPA determines whether acute and
chronic dietary pesticide exposures are
safe by comparing aggregate exposure
estimates to the acute PAD (aPAD) and
chronic PAD (cPAD). For linear cancer
risks, EPA calculates the lifetime
probability of acquiring cancer given the
estimated aggregate exposure. Short-,
intermediate-, and chronic-term risks
are evaluated by comparing the
estimated aggregate food, water, and
residential exposure to the appropriate
PODs to ensure that an adequate MOE
exists.

1. Acute risk. Using the exposure
assumptions discussed in this unit for
acute exposure, the acute dietary
exposure from food and water to
acetamiprid will occupy 67% of the
aPAD for children 1-2 years old, the
population subgroup receiving the
greatest exposure.

2. Chronic risk. Using the exposure
assumptions discussed in this unit for
chronic exposure, EPA has concluded
that chronic exposure to acetamiprid
from food and water will utilize 61% of
the cPAD for children 1-2 years old, the
population subgroup receiving the
greatest exposure. Based on the
explanation in Unit III.C.3., adult
aggregate exposures reflect background
exposure from food and water, plus
long-term post-application dermal
exposure from contact with dogs
following spot-on treatment. For

children 1-2 years old, long-term
aggregate assessment reflects post-
application dermal and hand-to-mouth
(incidental) exposures from contact with
spot-on treated dogs. The chronic
dietary exposure and post-application
pet spot-on residential exposure were
aggregated and compared to the long-
term POD. Adult and children long-term
aggregate MOEs were 570 and 100,
respectively, are 2100, and indicate that
risk estimates are not of concern. The
chronic dietary exposure estimates are
highly conservative, assuming
tolerance-level residues and 100 PCT for
all commodities. Therefore, EPA also
considers the aggregate MOEs to be
conservative estimates.

3. Short- and Intermediate-term risk.
Short-term and intermediate aggregate
exposure take into account short- and
intermediate-term residential exposure
plus chronic exposure to food and water
(considered to be a background
exposure level). Acetamiprid is
currently registered for uses that could
result in short- and intermediate-term
residential exposure, and the Agency
has determined that it is appropriate to
aggregate chronic exposure through food
and water with short- and intermediate-
term residential exposures to
acetamiprid. Toxicological endpoints
and POD for assessing short- and
intermediate-term risks associated with
exposure to acetamiprid are identical.
Therefore, separate assessments are not
being conducted for these durations.
Using the exposure assumptions
described in this unit for short- and
intermediate-term exposures which
represent the combined short- and
intermediate-term food, water, and
residential exposures aggregate.
Additionally, for adults, reflect dermal
and inhalation exposures from
applications to mattresses, cracks and
crevices, and for children 1-2 years old
short- and intermediate- term aggregate
assessment reflects dermal, inhalation,
and hand-to-mouth exposures from
post-application exposures following
indoor applications.

EPA concluded the combined short-
and intermediate-term food, water, and
residential exposures result in aggregate
MOE:s of 300 for adults and 110 for
children. Both short- and intermediate-
term aggregate MOEs are 2100, and
indicate that risks are not of concern.
The chronic dietary exposure estimates
are highly conservative, assuming
tolerance-level residues and 100 PCT for
all commodities. Therefore, EPA also
considers the aggregate MOEs to be
conservative estimates.

4. Aggregate cancer risk for U.S.
population. Based on the lack of
evidence of carcinogenicity in two
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adequate rodent carcinogenicity studies,
acetamiprid is classified as “not likely
to be carcinogenic to human” and not
expected to pose a cancer risk to
humans.

5. Determination of safety. Based on
these risk assessments, EPA concludes
that there is a reasonable certainty that
no harm will result to the general
population, or to infants and children
from aggregate exposure to acetamiprid
residues.

IV. Other Considerations
A. Analytical Enforcement Methodology

Adequate enforcement methodologies
are available to enforce the tolerance
expression including; (1) gas
chromatography with electron capture
detection (GC/ECD) and (2) high-
performance liquid chromotography
(HPLC) with tandem mass spectrometric
detection liquid chromotography/mass
spectrometry/mass spectrometry (LC/
MS/MS).

The methods may be requested from:
Chief, Analytical Chemistry Branch,
Environmental Science Center, 701
Mapes Rd., Ft. Meade, MD 20755-5350;
telephone number: (410) 305-2905;
email address: residuemethods@
epa.gov.

B. International Residue Limits

In making its tolerance decisions, EPA
seeks to harmonize U.S. tolerances with
international standards whenever
possible, consistent with U.S. food
safety standards and agricultural
practices. EPA considers the
international maximum residue limits
(MRLs) established by the Codex
Alimentarius Commission (Codex), as
required by FFDCA section 408(b)(4).
The Codex Alimentarius is a joint
United Nations Food and Agriculture
Organization/World Health
Organization food standards program,
and it is recognized as an international
food safety standards-setting
organization in trade agreements to
which the United States is a party. EPA
may establish a tolerance that is
different from a Codex MRL; however,
FFDCA section 408(b)(4) requires that
EPA explain the reasons for departing
from the Codex level.

The Codex has not established MRLs
for acetamiprid in or on clover, forage
or clover, hay.

C. Response to Comments

One comment expressed concern
generally for pesticide residues
remaining on harvested food crops and
potential human health concerns. The
commenter further states that “it is the
responsibility of our government to

protect American consumers for being
harmed by the food they eat and that
this action is a step in the right direction
for establishing a safer, healthier food
system . . ..” The Agency agrees with
these comments.

D. Revisions to Petitioned-For
Tolerances

Available and relevant field trial data
support a clover tolerance of 2.0 ppm,
instead of the proposed tolerance of 1.5
ppm, in clover hay. The petitioner used
residues in clover hay from all field
trials which included pre-harvest
intervals (PHIs) ranging from 27 to 63
days to calculate the proposed 1.5 ppm
tolerance level. Since the proposed
labeling stipulates a PHI of 30 days, EPA
utilized only those residue data for
clover hay collected at PHIs of 27—-32
days as the input dataset for the
Organization for Economic Cooperation
and Development (OECD) tolerance
calculation procedure, which yielded a
clover hay tolerance level at 2.0 ppm.

In clover forage, the recommended
tolerance level includes an additional
significant figure (0.30 ppm rather than
0.3 ppm). This is in order to avoid the
situation where rounding of a residue
result to the level of precision of the
tolerance expression would be
considered non-violative (such as 0.34
ppm being rounded to 0.3 ppm).

V. Conclusion

Therefore, revised tolerances with
regional restrictions are established for
residues of the insecticide acetamiprid,
(1E)-N-[(6—chloro-3-
pyridinyl)methyl]-N+-cyano—N-
methylethanimidamide, including its
metabolites and degradates, in or on
clover, forage at 0.30 ppm and clover,
hay at 2.0 ppm.

VI. Statutory and Executive Order
Reviews

This action establishes tolerances
under FFDCA section 408(d) in
response to a petition submitted to the
Agency. The Office of Management and
Budget (OMB) has exempted these types
of actions from review under Executive
Order 12866, entitled ‘“‘Regulatory
Planning and Review” (58 FR 51735,
October 4, 1993). Because this action
has been exempted from review under
Executive Order 12866, this action is
not subject to Executive Order 13211,
entitled “Actions Concerning
Regulations That Significantly Affect
Energy Supply, Distribution, or Use” (66
FR 28355, May 22, 2001) or Executive
Order 13045, entitled ‘“Protection of
Children from Environmental Health
Risks and Safety Risks” (62 FR 19885,
April 23, 1997). This action does not

contain any information collections
subject to OMB approval under the
Paperwork Reduction Act (PRA) (44
U.S.C. 3501 et seq.), nor does it require
any special considerations under
Executive Order 12898, entitled
“Federal Actions to Address
Environmental Justice in Minority
Populations and Low-Income
Populations” (59 FR 7629, February 16,
1994).

Since tolerances and exemptions that
are established on the basis of a petition
under FFDCA section 408(d), such as
the tolerance in this final rule, do not
require the issuance of a proposed rule,
the requirements of the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601 et
seq.), do not apply.

This action directly regulates growers,
food processors, food handlers, and food
retailers, not States or tribes, nor does
this action alter the relationships or
distribution of power and
responsibilities established by Congress
in the preemption provisions of FFDCA
section 408(n)(4). As such, the Agency
has determined that this action will not
have a substantial direct effect on States
or tribal governments, on the
relationship between the national
government and the States or tribal
governments, or on the distribution of
power and responsibilities among the
various levels of government or between
the Federal Government and Indian
tribes. Thus, the Agency has determined
that Executive Order 13132, entitled
“Federalism” (64 FR 43255, August 10,
1999) and Executive Order 13175,
entitled “Consultation and Coordination
with Indian Tribal Governments” (65 FR
67249, November 9, 2000) do not apply
to this action. In addition, this action
does not impose any enforceable duty or
contain any unfunded mandate as
described under Title II of the Unfunded
Mandates Reform Act (UMRA) (2 U.S.C.
1501 et seq.).

This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act
(NTTAA) (15 U.S.C. 272 note).

VII. Congressional Review Act

Pursuant to the Congressional Review
Act (5 U.S.C. 801 et seq.), EPA will
submit a report containing this rule and
other required information to the U.S.
Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of the rule in the Federal
Register. This action is not a “‘major
rule” as defined by 5 U.S.C. 804(2).
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List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: October 29, 2015.

Susan Lewis,
Director, Registration Division, Office of
Pesticide Programs.

Therefore, 40 CFR chapter I is

amended as follows:

PART 180—[AMENDED]
m 1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346a and 371.

m 2.In § 180.578, revise the tolerance for
commodities in the table in paragraph
(c) to read as follows:

§180.578 Acetamiprid; tolerances for
residues.

* * * * *
(C) * *x %
. Parts per
Commaodity million
Clover, forage ......ccccceeevnenne 0.30
Clover, hay .....ccccoeeiieenncnne 2.0
* * * * *

[FR Doc. 2015-28356 Filed 11-5-15; 8:45 am|
BILLING CODE 6560-50-P

NATIONAL AERONAUTICS AND
SPACE ADMINISTRATION

48 CFR Parts 1817 and 1852

NASA Federal Acquisition Regulation
Supplement

AGENCY: National Aeronautics and
Space Administration.

ACTION: Technical amendments.

SUMMARY: NASA is making technical
amendments to the NASA FAR
Supplement (NFS) to provide needed
editorial changes.

DATES: Effective: November 6, 2015.
FOR FURTHER INFORMATION CONTACT:
Manuel Quinones, NASA, Office of
Procurement, Contract and Grant Policy
Division, via email at
manuel.quinones@nasa.gov, or
telephone (202) 358-2143.

SUPPLEMENTARY INFORMATION:
I. Background

As part of NASA’s retrospective
review of existing regulations pursuant
to section 6 of Executive Order 13563,
Improving Regulation and Regulatory

Review, NASA conducted a
comprehensive review of its regulations
and published two final rules in the
Federal Register. The final rule
published on March 12, 2015, (80 FR
12935) requires the following editorial
changes:

e Renumber section 1817.7300 as
1817.7000 and section 1817.7302 as
1817.7002. The final rule published on
March 12, 2015, redesignated subpart
1817.73 as 1817.70, but failed to address
its subsections.

e Correct the clause date at section
1852.215-81.

List of Subject in 48 CFR Parts 1817 and
1852

Government procurement.

Manuel Quinones,
NASA FAR Supplement Manager.

Accordingly, 48 CFR parts 1817 and
1852 are amended as follows:

PART 1817—SPECIAL CONTRACTING
METHODS

m 1. The authority citation for part 1817
is revised to read as follows:

Authority: 51 U.S.C. 20113(a) and 48 CFR
chapter 1.

Subpart 1817-70 [Amended]

1817.7300 and 1817.7302 [Redesignated
as 1817.7000 and 1817.7002]

m 2. Amend subpart 1817.70 by
redesignating section 1817.7300 as
1817.7000 and section 1817.7302 as
1817.7002.

PART 1852—SOLICITATION
PROVISIONS AND CONTRACT
CLAUSES

m 3. The authority citation for part 1852
continues to read as follows:

Authority: 51 U.S.C. 20113(a) and 48 CFR
chapter 1.

1852.215-81 [Amended]

m 4. Amend section 1852.215-81 by
removing “FEB 1998 and adding ‘“APR
2015” in its place.

[FR Doc. 2015-28309 Filed 11-5-15; 8:45 am]
BILLING CODE 7510-13-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 665
[Docket No. 150615523-5973-03]
RIN 0648-XD998

Pacific Island Pelagic Fisheries; 2015
U.S. Territorial Longline Bigeye Tuna
Catch Limits for Guam

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final specifications.

SUMMARY: In this final rule, NMFS
specifies a 2015 limit of 2,000 metric
tons (mt) of longline-caught bigeye tuna
for Guam. NMFS will allow the territory
to allocate up to 1,000 mt each year to
U.S. longline fishing vessels in a
specified fishing agreement that meets
established criteria. As an
accountability measure, NMFS will
monitor, attribute, and restrict (if
necessary) catches of longline-caught
bigeye tuna, including catches made
under a specified fishing agreement.
These catch limits and accountability
measures support the long-term
sustainability of fishery resources of the
U.S. Pacific Islands.

DATES: The final specifications are
effective November 6, 2015, through
December 31, 2015. The deadline to
submit a specified fishing agreement
pursuant to 50 CFR 665.819(b)(3) for
review is December 7, 2015.

ADDRESSES: Copies of the fishery
ecosystem plans are available from the
Western Pacific Fishery Management
Council (Council), 1164 Bishop St.,
Suite 1400, Honolulu, HI 96813, tel
808-522-8220, fax 808-522-8226, or
www.wpcouncil.org.

Copies of the environmental
assessment (EA) and finding of no
significant impact for this action,
identified by NOAA-NMFS-2015-0077,
are available from www.regulations.gov,
or from Michael D. Tosatto, Regional
Administrator, NMFS Pacific Islands
Region (PIR), 1845 Wasp Blvd., Bldg.
176, Honolulu, HI 96818.

FOR FURTHER INFORMATION CONTACT:
Jarad Makaiau, NMFS PIRO Sustainable
Fisheries, 808—725-5176.
SUPPLEMENTARY INFORMATION: NMFS is
specifying a catch limit of 2,000 mt of
longline-caught bigeye tuna for Guam in
2015. NMFS is also authorizing the
territory to allocate up to 1,000 mt of its
2,000 mt bigeye tuna limit to U.S.


mailto:manuel.quinones@nasa.gov
http://www.regulations.gov
http://www.wpcouncil.org

Federal Register/Vol. 80, No. 215/Friday, November 6, 2015/Rules and Regulations

68779

longline fishing vessels permitted to fish
under the Fishery Ecosystem Plan for
Pelagic Fisheries of the Western Pacific
(FEP). The Western Pacific Fishery
Management Council recommended
these specifications.

NMFS will monitor catches of
longline-caught bigeye tuna by the
Guam longline fisheries, including
catches made by U.S. longline vessels
operating under specified fishing
agreements. A specified fishing
agreement must meet specific criteria
set forth in 50 CFR 665.819 (Territorial
catch and fishing effort limits), which
also governs the procedures for
attributing longline-caught bigeye tuna.
When NMFS projects a territorial catch
or allocation limit will be reached,
NMFS will, as an accountability
measure, prohibit the catch and
retention of longline-caught bigeye tuna
by vessels in the applicable territory (if
the territorial catch limit is projected to
be reached), and/or vessels in a
specified fishing agreement (if the
allocation limit is projected to be
reached). These catch and allocation
limits and accountability measures are
identical to those that NMFS specified
in 2014 (79 FR 64097, October 28,
2014). NMFS notes that there is a
pending case in litigation—
Conservation Council for Hawai'i, et al.,
v. NMFS (D. Haw.), case no. 14—cv—
528—that challenges the framework
process allowing the U.S. Pacific Island
territories to allocate a portion of their
bigeye tuna catch limit to U.S. longline
fishing vessels.

You may find additional background
information on this action in the
preamble to the proposed specifications
published on August 24, 2015 (80 FR
51193).

Comments and Responses

On August 24, 2015, NMFS published
the proposed specifications for the three
U.S. Pacific territories (Commonwealth
of Northern Mariana Islands (CNMI),
Guam, and American Samoa) and
request for public comments (80 FR
51193); the comment period closed on
September 8, 2015. NMFS received
comments from individuals, businesses,
and non-governmental organizations on
the proposed specifications and the
draft EA. NMFS responded to comments
on the proposed specifications for all
three territories when it published the
final 2015 bigeye tuna specifications for
the CNMI (80 FR 61767, October 14,
2015), and does not repeat the
comments and responses here.

Changes From the Proposed
Specifications

In the proposed specifications
published on August 24, 2015 (80 FR
51193), NMFS proposed to specify a
catch limit of 2,000 mt of longline-
caught bigeye tuna for each of the three
U.S. Pacific territories. NMFS also
proposed to authorize each territory to
allocate up to 1,000 mt of its 2,000 mt
bigeye tuna limit to U.S. longline fishing
vessels permitted to fish under the FEP.

NMFS determined that the proposed
catch and allocation limits were
consistent to the maximum extent
practicable with the enforceable policies
of the approved coastal zone
management programs of each of the
three territories. At that time, the coastal
management program of the CNMI
concurred with this determination. The
American Samoa coastal management
program, however, requested an
extension of time to review the
proposed action. Under regulations at
15 CFR 930.41(b), NMFS approved the
requested extension. Additionally, at
that time, the Guam coastal management
program also indicated that it was still
reviewing the proposed specifications.
For these reasons, NMFS implemented
the 2015 limits only for the CNMI,
effective October 9, 2015 (80 FR 61767,
October 14, 2015).

On October 12, 2015, the Coastal
Management Program of Guam
concurred with the NMFS consistency
determination. Therefore, in this action,
NMFS will implement the 2015 limits
for Guam. We will consider the
American Samoa review of the CZMA
federal consistency determination
before implementing a 2015 limit for
American Samoa.

Classification

The Regional Administrator, NMFS
PIR, determined that this action is
necessary for the conservation and
management of Pacific Island fishery
resources, and that it is consistent with
the Magnuson-Stevens Fishery
Conservation and Management Act and
other applicable laws.

The Chief Counsel for Regulation of
the Department of Commerce certified
to the Chief Counsel for Advocacy of the
Small Business Administration during
the proposed rule stage that this action
would not have a significant economic
impact on a substantial number of small
entities. NMFS published the factual
basis for the certification in the
proposed rule and does not repeat it
here. NMFS received no comments on
this certification. As a result, a

regulatory flexibility analysis is not
required, and none has been prepared.

There is good cause to waive the 30-
day delay requirement of the
Administrative Procedure Act, 5 U.S.C.
553(d)(3), and make this rule effective
immediately upon publication in the
Federal Register. NMFS closed the U.S.
pelagic longline fishery for bigeye tuna
in the WCPO on August 5, 2015,
because the fishery reached the 2015
U.S. WCPO catch limit (80 FR 44883,
July 28, 2015). However, after NMFS
implemented the 2015 limits for the
CNMI, effective October 9, 2015 (80 FR
61767, October 14, 2015), the Governor
of the CNMI immediately transmitted a
specified fishing agreement that NMFS
determined met the criteria set forth in
50 CFR 665.819 (Territorial catch and
fishing effort limits). As a result, U.S.
vessels identified in the CNMI specified
fishing agreement may retain and land
bigeye tuna up to the amount 1,000 mt
allocated.

Should the fishery harvest the 1,000
mt allocation limit provided by the
CNMI agreement before this rule
becomes effective, NMFS would
prohibit vessels from entering into
specified fishing agreements with Guam
during that period. Such delay could
disrupt fishing operations and have
negative financial effects on the fishing
community, including vessels,
restaurants, and other seafood-related
businesses. This action is intended to
ameliorate the potential for such
impacts. Furthermore, NMFS has
determined that this action is consistent
with the conservation needs of target
and non-target stocks, and would not
result in significant impacts to the
human environment. Finally, these
specifications are only in effect through
the end of 2015; delaying the effective
date by thirty days would effectively
reduce the available time to engage in
fishing operations by half. Accordingly,
NMEFS finds it impracticable and
contrary to the public interest to provide
a 30-day delay in effectiveness for this
rule.

This action is exempt from review
under E.O. 12866 because it contains no
implementing regulations.

Authority: 16 U.S.C. 1801 et seq.

Dated: November 2, 2015.
Samuel D. Rauch III,

Deputy Assistant Administrator for
Regulatory Programs, National Marine
Fisheries Service.

[FR Doc. 2015-28298 Filed 11-5-15; 8:45 am]
BILLING CODE 3510-22-P
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This section of the FEDERAL REGISTER
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issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

FEDERAL DEPOSIT INSURANCE
CORPORATION

12 CFR Part 327
RIN 3064—-AE40

Assessments

AGENCY: Federal Deposit Insurance
Corporation (FDIC).

ACTION: Notice of proposed rulemaking
(NPR) and request for comment.

SUMMARY: Pursuant to the requirements
of the Dodd-Frank Wall Street Reform
and Consumer Protection Act (Dodd-
Frank Act) and its authority under
section 7 of the Federal Deposit
Insurance Act (FDI Act), the FDIC
proposes to impose a surcharge on the
quarterly assessments of insured
depository institutions with total
consolidated assets of $10 billion or
more. The surcharges would begin the
calendar quarter after the reserve ratio of
the Deposit Insurance Fund (DIF or
fund) first reaches or exceeds 1.15
percent—the same time that lower
regular deposit insurance assessment
(regular assessment) rates take effect—
and would continue through the quarter
that the reserve ratio first reaches or
exceeds 1.35 percent. The surcharge
would equal an annual rate of 4.5 basis
points applied to the institution’s
assessment base (with certain
adjustments). The FDIC expects that
these surcharges will commence in 2016
and that they should be sufficient to
raise the reserve ratio to 1.35 percent in
approximately eight quarters, i.e., before
the end of 2018. If, contrary to the
FDIC’s expectations, the reserve ratio
does not reach 1.35 percent by
December 31, 2018 (provided it is at
least 1.15 percent), the FDIC would
impose a shortfall assessment on
insured depository institutions with
total consolidated assets of $10 billion
or more on March 31, 2019. Since the
Dodd-Frank Act requires that the FDIC
offset the effect of the increase in the
reserve ratio from 1.15 percent to 1.35
percent on insured depository

institutions with total consolidated
assets of less than $10 billion, the FDIC
would provide assessment credits to
insured depository institutions with
total consolidated assets of less than $10
billion for the portion of their regular
assessments that contributed to growth
in the reserve ratio between 1.15 percent
and 1.35 percent. The FDIC would
apply the credits each quarter that the
reserve ratio is at least 1.40 percent to
offset part of the assessments of each
institution with credits.

DATES: Comments must be received by
the FDIC no later than January 5, 2016.

ADDRESSES: You may submit comments
on the NPR using any of the following
methods:

o Agency Web site: http://www.fdic.
gov/regulations/laws/federal/
propose.html. Follow the instructions
for submitting comments on the agency
Web site.

e Email: comments@fdic.gov. Include
RIN 3064—AE40 on the subject line of
the message.

o Mail: Robert E. Feldman, Executive
Secretary, Attention: Comments, Federal
Deposit Insurance Corporation, 550 17th
Street NW., Washington, DC 20429.

e Hand Delivery: Comments may be
hand delivered to the guard station at
the rear of the 550 17th Street Building
(located on F Street) on business days
between 7 a.m. and 5 p.m.

e Public Inspection: All comments
received, including any personal
information provided, will be posted
generally without change to http://www.
fdic.gov/regulations/laws/federal/.

FOR FURTHER INFORMATION CONTACT:
Munsell W. St. Clair, Chief, Banking and
Regulatory Policy Section, Division of
Insurance and Research, (202) 898—
8967; and Nefretete Smith, Senior
Attorney, Legal Division, (202) 898—
6851.

SUPPLEMENTARY INFORMATION:

I. Policy Objectives

The FDIC maintains a fund in order
to assure the agency’s capacity to meet
its obligations as insurer of deposits and
receiver of failed banks.? The FDIC
considers the adequacy of the DIF in
terms of the reserve ratio, which is equal
to the DIF balance divided by estimated

1 As used in this NPR, the term ‘“‘bank” has the
same meaning as “insured depository institution”
as defined in section 3 of the FDI Act, 12 U.S.C.
1813(c)(2).

insured deposits. A higher minimum
reserve ratio reduces the risk that losses
from bank failures during a downturn
will exhaust the DIF and reduces the
risk of large, procyclical increases in
deposit insurance assessments to
maintain a positive DIF balance.

The Dodd-Frank Act, enacted on July
21, 2010, contained several provisions
to strengthen the DIF.2 Among other
things, it: (1) Raised the minimum
reserve ratio for the DIF to 1.35 percent
(from the former minimum of 1.15
percent); 3 (2) required that the reserve
ratio reach 1.35 percent by September
30, 2020; 4 and (3) required that, in
setting assessments, the FDIC “offset the
effect of [the increase in the minimum
reserve ratio] on insured depository
institutions with total consolidated
assets of less than $10,000,000,000.” 5

Both the Dodd-Frank Act and the FDI
Act grant the FDIC broad authority to
implement the requirement to achieve
the 1.35 percent minimum reserve ratio.
In particular, under the Dodd-Frank Act,
the FDIC is authorized to take such
steps as may be necessary for the reserve
ratio to reach 1.35 percent by September
30, 2020. Furthermore, under the FDIC’s
assessment authority in the FDI Act, the
FDIC may impose special assessments
in an amount determined to be
necessary for any purpose that the FDIC
may deem necessary.6

In the FDIC’s view, the Dodd-Frank
Act requirement to raise the reserve
ratio to the minimum of 1.35 percent by
September 30, 2020 reflects the
importance of building the DIF in a
timely manner to withstand future
economic shocks. Increasing the reserve
ratio faster reduces the likelihood of

2Public Law 111-203, 334(e), 124 Stat. 1376,
1539 (12 U.S.C. 1817(note)).

312 U.S.C. 1817(b)(3)(B). The Dodd-Frank Act
also removed the upper limit on the designated
reserve ratio (which was formerly capped at 1.5
percent).

412 U.S.C. 1817(note).

512 U.S.C. 1817(note). The Dodd-Frank Act also:
(1) Eliminated the requirement that the FDIC
provide dividends from the fund when the reserve
ratio is between 1.35 percent and 1.5 percent; (2)
eliminated the requirement that the amount in the
DIF in excess of the amount required to maintain
the reserve ratio at 1.5 percent of estimated insured
deposits be paid as dividends; and (3) granted the
FDIC’s authority to declare dividends when the
reserve ratio at the end of a calendar year is at least
1.5 percent, but granted the FDIC sole discretion in
determining whether to suspend or limit the
declaration of payment or dividends, 12 U.S.C.
1817(e)(2)(A)—(B).

612 U.S.C. 1817(b)(5).
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procyclical assessments, a key policy
goal of the FDIC that is supported in the
academic literature and acknowledged
by banks.” In meeting the requirements
of the Dodd-Frank Act, the FDIC
considered the tradeoff between
building the DIF sooner rather than later
and the potential cost of higher
additional assessments for banks with
$10 billion or more in assets.

The purpose of the NPR is to meet the
Dodd-Frank Act requirements in a
manner that appropriately balances
several considerations, including the
goal of reaching the minimum reserve
ratio reasonably promptly in order to
strengthen the fund and reduce the risk
of pro-cyclical assessments, the goal of
maintaining stable and predictable
assessments for banks over time, and the
projected effects on bank capital and
earnings. The proposed primary
mechanism described below for meeting
the statutory requirements—surcharges
on regular assessments—would ensure
that the reserve ratio reaches 1.35
percent without inordinate delay (in
2018) and would ensure that
assessments are allocated equitably
among banks responsible for the cost of
these requirements.

II. Background

The Dodd-Frank Act gave the FDIC
greater discretion to manage the DIF
than it had previously, including greater
discretion in setting the target reserve
ratio, or designated reserve ratio (DRR),
which the FDIC must set annually.8 The
FDIC Board of Directors (Board) has set
a 2 percent DRR for each year starting
with 2011.2 The Board views the 2
percent DRR as a long-term goal.

By statute, the FDIC also operates
under a Restoration Plan while the
reserve ratio remains below 1.35
percent.10 The Restoration Plan,

7In 2011, the FDIC Board of Directors adopted a
comprehensive, long-range management plan for
the DIF that is designed to reduce procyclicality in
the deposit insurance assessment system. Input
from bank executives and industry trade group
representatives favored steady, predictable
assessments and found high assessment rates
during crises objectionable. In addition, economic
literature points to the role of regulatory policy in
minimizing procyclical effects. See, for example: 75
FR 66272 and George G. Pennacchi, 2004. “Risk-
Based Capital Standards, Deposit Insurance and
Procyclicality,” FDIC Center for Financial Research
Working Paper No. 2004—-05.

812 U.S.C. 1817(b)(3)(A) ().

9 A DRR of 2 percent was based on a historical
analysis as well as on the statutory factors that the
FDIC must consider when setting the DRR. In its
historical analysis, the FDIC analyzed historical
fund losses and used simulated income data from
1950 to 2010 to determine how high the reserve
ratio would have to have been before the onset of
the two banking crises that occurred during this
period to maintain a positive fund balance and
stable assessment rates.

1012 U.S.C. 1817(b)(3)(E).

originally adopted in 2008 and
subsequently revised, is designed to
ensure that the reserve ratio will reach
1.35 percent by September 30, 2020.11

In February 2011, the FDIC adopted a
final rule that, among other things,
contained a schedule of deposit
insurance assessment rates that apply to
regular assessments that banks pay. The
FDIC noted when it adopted these rates
that, because of the requirement making
banks with $10 billion or more in assets
responsible for increasing the reserve
ratio from 1.15 percent to 1.35 percent,
‘““assessment rates applicable to all
insured depository institutions need
only be set high enough to reach 1.15
percent” before the statutory deadline of
September 30, 2020.12 The February
2011 final rule left to a later date the
method for assessing banks with $10
billion or more in assets for the amount
needed to reach 1.35 percent.13

The FDIC also adopted a schedule of
lower regular assessment rates in the
February 2011 final rule that will go
into effect once the reserve ratio of the
DIF reaches 1.15 percent.1 These lower
regular assessment rates will apply to all
banks’ regular assessments. Regular
assessments paid under the schedule of
lower rates are intended to raise the
reserve ratio gradually to the long-term
goal of 2 percent.

In the FDIC’s most recent semiannual
update of the DIF’s loss and income
projections in October 2015, the FDIC
projects that, under the current
assessment rate schedule, the DIF
reserve ratio is most likely to reach 1.15
percent in the first quarter of 2016, but
may reach that level as early as the
fourth quarter of this year.

III. Description of the Proposed Rule
A. Surcharges

To implement the requirements of the
Dodd-Frank Act, and pursuant to the
FDIC’s authority in section 7 of the FDI

1175 FR 66293 (Oct. 27, 2010).

1276 FR at 10683.

13 See 76 FR 10673, 10683 (Feb. 25, 2011). The
Restoration Plan originally stated that the FDIC
would pursue rulemaking on the offset in 2011, 75
FR 66293 (Oct. 27, 2010), but in 2011 the Board
decided to postpone rulemaking until a later date.

1476 FR at 10717; see also 12 CFR 327.10(b). The
FDIC adopted this schedule of lower assessment
rates following its historical analysis of the long-
term assessment rates that would be needed to
ensure that the DIF would remain positive without
raising assessment rates even during a banking
crisis of the magnitude of the two banking crises of
the past 30 years. On June 16, 2015, the Board
adopted a notice of proposed rulemaking that
would revise the risk-based pricing methodology for
established small institutions, but would leave the
overall range of rates and the assessment revenue
expected to be generated unchanged. See 80 FR
40838 (July 13, 2015).

Act,15 the FDIC proposes to add a
surcharge to the regular assessments of
banks with $10 billion or more in assets.
The surcharge would begin the quarter
after the DIF reserve ratio first reaches
or exceeds 1.15 percent and would
continue until the reserve ratio first
reaches or exceeds 1.35 percent, but no
later than the fourth quarter of 2018.16
The FDIC would notify those banks that
would be subject to the surcharge in any
quarter and the amount of such
surcharge within the timeframe that
applies to notification of regular
assessment amounts.1”

The FDIC proposes an annual
surcharge rate of 4.5 basis points, which
it expects will be sufficient to raise the
reserve ratio from 1.15 percent to 1.35
percent in 8 quarters, before the end of
2018.

Banks Subject to the Surcharge

The banks subject to the surcharge
(large banks) would be determined each
quarter based on whether the bank was
a “‘large institution” or “highly complex
institution” for purposes of that
quarter’s regular assessments; however,
an insured branch of a foreign bank
whose assets as reported in its most
recent quarterly Report of Assets and
Liabilities of U.S. Branches and
Agencies of Foreign Banks equaled or
exceeded $10 billion would also be a
large bank.18 1920

1512 U.S.C. 1817.

16 A final rule adopting this proposal will become
effective on the first day of a calendar quarter. If a
final rule adopting this proposal is not yet effective
on the first day of the calendar quarter after the
reserve ratio reaches 1.15 percent, surcharges would
begin the first day of the calendar quarter in which
a final rule becomes effective. Thus, for example,
if the reserve ratio reaches 1.15 percent on March
31, 2016 and a final rule does not become effective
until the third quarter of 2016, surcharges would
begin effective July 1, 2016.

17 As with regular assessments, surcharges would
be paid one quarter in arrears, based on the bank’s
previous quarter data and would be due the last day
of the quarter. (If the last day of the quarter was not
a business day, the collection date would be the
previous business day.) Thus, for example, if the
surcharge were in effect for the first quarter of 2017,
the FDIC would notify the banks that they are
subject to the surcharge and the amount of each
bank’s surcharge obligation no later than June 15,
2017, 15 days before the first quarter 2017 surcharge
payment due date of June 30, 2017 date (and the
payment due date for first quarter 2017 regular
assessments). The notice could be included in the
banks’ invoice for their regular assessment.

181n general, a “large institution” is an insured
depository institution with assets of $10 billion or
more as of December 31, 2006 (other than an
insured branch of a foreign bank or a highly
complex institution) or a small institution that
reports assets of $10 billion or more in its quarterly
reports of condition for four consecutive quarters.
12 CFR 327.8(f). If, after December 31, 2006, an
institution classified as large reports assets of less
than $10 billion in its quarterly reports of condition
for four consecutive quarters, the FDIC will

Continued
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Banks’ Assessment Bases for the
Surcharge

Pursuant to the broad authorities
under the Dodd-Frank Act and the FDI
Act, including the authority to
determine the assessment amount,
which includes defining an appropriate
assessment base for the surcharge (the
surcharge base), each large bank’s
surcharge base for any given quarter
would equal its regular quarterly
deposit insurance assessment base
(regular assessment base) for that

quarter with certain adjustments.2® The
first adjustment would add the regular
assessment bases for that quarter of any
affiliated banks 22 that are not large
banks (affiliated small banks).23 24 The
second adjustment would deduct $10
billion from the resulting amount to
produce the surcharge base. In a
banking organization that includes more
than one large bank, however, the
affiliated small banks’ regular
assessment bases and the $10 billion
deduction would be apportioned among

all large banks in the banking
organization in proportion to each large
bank’s regular assessment base for that
quarter.

Table 1.A gives an example of the
calculation of the surcharge base for a
banking organization that comprises
three large banks but no affiliated small
banks. Table 1.B gives an example of the
calculation of the surcharge base for a
banking organization that comprises
three large banks and two affiliated
small banks.

TABLE 1.A—APPLICATION OF $10 BILLION DEDUCTION WITHIN A BANKING ORGANIZATION

[$ in billions]
Assessment Share of $10 billion deduction Surcharge
base base
o,
Affiliated large banks % $

A (A/$116)=B (B*$10)=C A-C
$25.00 21.6 $2.16 $22.84
55.00 47.4 4.74 50.26
36.00 31.0 3.10 32.90
] = SRS 116.00 100 10.00 106.00

TABLE 1.B—APPLICATION OF $10 BILLION DEDUCTION FOR A BANKING ORGANIZATION CONTAINING LARGE AND SMALL

BANKS
[$ in billions]
Share of large bank assessment | Addition of small bank assess- Share of $10 billion deduction
Affiliated large and small Assessment base ment share Surcharge
banks base . base
Calculation (‘EZ) Calculation C Calculation D

Affiliated Large Bank #1 ...... A1=$35.00 A1/(A1+A2+A3) .... 31.0 | A1[B*(A4+A5)] ...... $39.18 | (C/$126.50)*$10 ... $3.10 $36.08
Affiliated Large Bank #2 ...... A2=$22.00 ...... | A2/(A1+A2+A3) .... 19.5 | A2[B*(A4+A5)] ...... 24.63 | (C/$126.50)*$10 ... 1.95 22.68
Affiliated Large Bank #3 ...... A3=$56.00 ...... A3/(A1+A2+A3) .... 49.6 | A3[B*(A4+A5)] ...... 62.69 | (C/$126.50)*$10 ... 4.96 57.73
Affiliated Small Bank #1 ....... AL=F8.00 ...ooos | teeeiereeiere e | ceeeenerneniees | veeeesee e e seeeenes | eeseeneeneenean SR PR VPSRN
Affiliated Small Bank #2 ....... AB=F5.50 .oocois | eeeeeeiieeieeeeeeieeiies | eveeieeeieeiies | eeereeeee e e eeneieesies | eeeeereeeseesies | reeseeesreeeeeenreesreeenes | eeveesseeesreesis | aesreeeieeeseeens
Total oo $126.50 .ooivin | e 100 | o 126.50 | cvveeeeieieee e 10.0 116.50

reclassify the institution as small beginning the
following quarter. 12 CFR 327.8(e). In general, a
“highly complex institution” is: (1) an insured
depository institution (excluding a credit card bank)
that has had $50 billion or more in total assets for
at least four consecutive quarters that is controlled
by a U.S. parent holding company that has had
$500 billion or more in total assets for four
consecutive quarters, or controlled by one or more
intermediate U.S. parent holding companies that
are controlled by a U.S. holding company that has
had $500 billion or more in assets for four
consecutive quarters; or (2) a processing bank or
trust company. If, after December 31, 2010, an
institution classified as highly complex fails to meet
the definition of a highly complex institution for
four consecutive quarters (or reports assets of less
than $10 billion in its quarterly reports of condition
for four consecutive quarters), the FDIC will
reclassify the institution beginning the following
quarter. 12 CFR 327.8(g). In general, a “‘small
institution” is an insured depository institution
with assets of less than $10 billion as of December
31, 2006, or an insured branch of a foreign
institution. 12 CFR 327.8(e).

19 Assets for foreign banks are reported in FFIEC
002 report (Report of Assets and Liabilities of U.S.

Branches and Agencies of Foreign Banks), Schedule
RAL, line 3, column A.

20 A large bank would also include a small
institution if, while surcharges were in effect, the
small institution was the surviving institution or
resulting institution in a merger or consolidation
with a large bank or if the small institution acquired
all or substantially all of the assets or assumed all
or substantially all of the deposits of a large bank.

21 For purposes of regular assessments, the Dodd-
Frank Act defines the assessment base with respect
to an insured depository institution as an amount
equal to:

(1) The average consolidated total assets of the
insured depository institution during the
assessment period; minus

(2) the sum of

(A) the average tangible equity of the insured
depository institution during the assessment period,
and

(B) in the case of an insured depository
institution that is a custodial bank (as defined by
the FDIC, based on factors including the percentage
of total revenues generated by custodial businesses
and the level of assets under custody) or a banker’s
bank (as that term is used in . . . (12 U.S.C. 24)),
an amount that the FDIC determines is necessary to

establish assessments consistent with the definition
under section 7(b)(1) of the [Federal Deposit
Insurance] Act (12 U.S.C. 1817(b)(1)) for a custodial
bank or a banker’s bank.

12 U.S.C. 1817(note).

22 As used in this NPR, the term ““affiliate’” has
the same meaning as defined in section 3 of the FDI
Act, 12 U.S.C. 3(w)(6), which references the Bank
Holding Company Act (“‘any company that controls,
is controlled by, or is under common control with
another company”). 12 U.S.C. 1841(k).

23 The term “‘small bank” is synonymous with the
term “‘small institution” as it is defined in 12 CFR
327.8(e) and used in existing portions of 12 CFR
part 327 for purposes of regular assessments, except
that it excludes: (1) an insured branch of a foreign
bank whose assets as reported in its most recent
most recent quarterly Call Report equaled or
exceeded $10 billion; and (2) a small institution
that, while surcharges were in effect, was the
surviving or resulting institution in a merger or
consolidation with a large bank or that acquired of
all or substantially all of the assets or assumed all
or substantially all of the deposits of a large bank.

24 As of June 30, 2015, 19 banking organizations
had both large and small banks.
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Adding the assessment bases of
affiliated small banks to those of their
large bank affiliates would serve two
purposes. First, it would prevent large
banks from reducing their surcharges
(and shifting costs to other large banks)
either by transferring assets and
liabilities to existing or new affiliated
small banks or by growing the
businesses of affiliated small banks
instead of the large bank.2% Second, it
would ensure that banking
organizations of similar size (in terms of
aggregate assessment bases) pay a
similar surcharge. In other words, a
banking organization with a large bank
and one or more affiliated small banks
would not have an advantage over a
similarly sized banking organization
that includes only a large bank but no
affiliated small banks. For example, a
banking organization that includes a
large bank with $45 billion regular
assessment base would pay the same as
a banking organization that includes a
large bank with a $35 billion regular
assessment base and two affiliated small
banks each with $5 billion regular
assessment bases. In this example, the
large bank in each organization would
pay a surcharge based on a $35 billion
assessment base (after deducting $10
billion from the $45 billion total in
regular assessment bases).

Although the regular assessment bases
of affiliated small banks would be added
to those of the large banks for purposes
of determining the surcharge base for
large banks, only large banks would be
assessed the quarterly surcharge and, as
described below, all small banks,
including small banks affiliated with
large banks, would be entitled to credits
for the portion of their assessments that
contributed to the increase in the
reserve ratio from 1.15 percent to 1.35
percent.

Deducting $10 billion from each large
bank’s assessment base for the surcharge
would avoid a “cliff effect”” for banks
near the $10 billion asset threshold,
thereby ensuring equitable treatment.
Otherwise, a bank with just over $10
billion in assets would pay significant
surcharges, while a bank with $9.9
billion in assets would pay none. The
$10 billion reduction reduces incentives
for banks to limit their growth to stay
below $10 billion in assets, or to reduce
their size to below $10 billion in assets,
solely to avoid surcharges.

Like the proposed treatment of
affiliated small banks, allocating the $10
billion deduction among large banks in

25 Some large banks, however, may be able to shift
the burden of the surcharge by transferring assets
and liabilities to a nonbank affiliate, or by shrinking
or limiting growth.

a single banking organization that
includes more than one large bank
would ensure that banking
organizations of a similar size (in terms
of assessment bases) pay a similar
surcharge. For example, a banking
organization with multiple large banks
would not have an advantage over other
similarly sized banking organizations
that have only one large bank because,
instead of deducting $10 billion from
each large bank in the organization, the
deduction would be apportioned among
the multiple affiliated large banks.

B. Shortfall Assessment

The FDIC expects that the proposed
surcharges combined with regular
assessments would raise the reserve
ratio to 1.35 percent before December
31, 2018. It is possible, however, that
unforeseen events could result in higher
DIF losses or faster insured deposit
growth than expected, or that banks may
take steps to reduce or avoid quarterly
surcharges. While not anticipated, these
events or actions could prevent the
reserve ratio from reaching 1.35 percent
by the end of 2018. In this case,
provided the reserve ratio is at least 1.15
percent, the FDIC would impose a
shortfall assessment on large banks on
March 31, 2019 and collect it on June
30, 2019.26 The aggregate amount of the
shortfall assessment would equal 1.35
percent of estimated insured deposits on
December 31, 2018 minus the actual
fund balance on that date.

If a shortfall assessment were needed,
the FDIC proposes that it be imposed on
any bank that was a large bank in any
quarter during the period that
surcharges are in effect (the surcharge
period). Each large bank’s share of any
shortfall assessment would be
proportional to the average of its
surcharge bases (the average surcharge
base) during the surcharge period. If a
bank were not a large bank during a
quarter of the surcharge period, its
surcharge base would be deemed to
equal zero for that quarter.2728

26 The FDIC would notify each bank subject to a
shortfall assessment of its share of the shortfall
assessment no later than 15 days before payment is
due.

27 Thus, for example, if a large bank were subject
to a shortfall assessment because it had been subject
to a surcharge for only one quarter of the surcharge
period and assuming that the surcharge period
lasted eight quarters, its surcharge base for seven
quarters would be deemed to be zero and its average
surcharge base would be its single positive
surcharge base divided by eight.

281n the unlikely event that the reserve ratio had
reached 1.15 percent (but not 1.35 percent) but had
fallen below 1.15 percent on December 31, 2018 or
had not reached 1.15 percent on or before December
31, 2018, the FDIC would impose a shortfall
assessment at the end of the calendar quarter
immediately following the calendar quarter in

If a bank of any size acquired—
through merger or consolidation—a
large bank that had paid surcharges for
one or more quarters, the acquiring bank
would be subject to a shortfall
assessment and its average surcharge
base would be increased by the average
surcharge base of the acquired bank.29

A large bank’s share of the total
shortfall assessment would equal its
average surcharge base divided by the
sum of the average surcharge bases of all
large banks subject to the shortfall
assessment.

Using an average of surcharge bases
should ensure that anomalous growth or
shrinkage in a large bank’s assessment
base would not subject it to a
disproportionately large or small share
of any shortfall assessment.

C. Payment Mechanism for the
Surcharge and Any Shortfall
Assessment

Each large bank would be required to
take any actions necessary to allow the
FDIC to debit its share of the surcharge
from the bank’s designated deposit
account used for payment of its regular
assessment. Similarly, each large bank
subject to any shortfall assessment
would be required to take any actions
necessary to allow the FDIC to debit its
share of the shortfall assessment from
the bank’s designated deposit account
used for payment of its regular
assessment. Before the dates that

which the reserve ratio first reached or exceeded
1.15 percent. The aggregate amount of such a
shortfall assessment would equal 0.2 percent of
estimated insured deposits at the end of the
calendar quarter in which the reserve ratio first
reaches or exceeds 1.15 percent. If surcharges had
been in effect, the shortfall assessment would be
imposed on the banks described in the text using
average surcharge bases as described in the text. If
surcharges had never been in effect: (1) The
shortfall assessment would be imposed on banks
that were large banks as of the calendar quarter in
which the reserve ratio first reached or exceeded
1.15 percent; and (2) an individual large bank’s
share of the shortfall assessment would be
proportional to the average of what its surcharge
bases were or would have been over the four
calendar quarters ending with the calendar quarter
in which the reserve ratio first reached or exceeded
1.15 percent. The shortfall assessment would be
collected at the end of the quarter after the
assessment was imposed. If the last day of the
quarter was not a business day, the collection date
would be the previous business day.

If the reserve ratio remains below 1.15 percent for
a prolonged period after 2018 (and never reaches
1.35 percent), the FDIC Board may have to consider
increases to regular assessment rates on all banks
(in addition to the shortfall assessment on banks
with $10 billion or more in assets) in order to
achieve the minimum reserve ratio of 1.35 percent
by the September 30, 2020 statutory deadline.

29'With respect to surcharges and shares of any
shortfall assessment, a surviving or resulting bank
in a merger or consolidation would include any
bank that acquires all or substantially all of another
bank’s assets or assumes all or substantially all of
another bank’s deposits.
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payments were due, each bank would
have to ensure that sufficient funds to
pay its obligations were available in the
designated account for direct debit by
the FDIC. Failure to take any such
action or to fund the account would
constitute nonpayment of the
assessment. Penalties for nonpayment
would be as provided for nonpayment
of a bank’s regular assessment.3°

D. Additional Provisions Regarding
Mergers, Consolidations and
Terminations of Deposit Insurance

First, under existing regulations, a
bank that is not the resulting or
surviving bank in a merger or
consolidation must file a quarterly
report of condition and income (Call
Report) for every assessment period
prior to the assessment period in which
the merger or consolidation occurs. The
surviving or resulting bank is
responsible for ensuring that these Call
Reports are filed. The surviving or
resulting bank is also responsible and
liable for any unpaid assessments on the
part of the bank that is not the resulting
or surviving bank.31 The FDIC proposes
that unpaid assessments would also
include any unpaid surcharges and
shares of a shortfall assessment.

Thus, for example, a large bank’s first
quarter 2017 surcharge (assuming that
the surcharge was in effect then), which
would be collected on June 30, 2017,
would include the large bank’s own first
quarter 2017 surcharge plus any unpaid
first quarter 2017 or earlier surcharges
owed by any large bank it acquired
between April 1, 2017 and June 30, 2017
by merger or through the acquisition of
all or substantially all of the acquired
bank’s assets. The acquired bank would
be required to file Call Reports through
the first quarter of 2017 and the
acquiring bank would be responsible for
ensuring that these Call Reports were
filed.

Second, existing regulations also
provide that, for an assessment period
in which a merger or consolidation
occurs, total consolidated assets for the
surviving or resulting bank include the
total consolidated assets of all banks
that are parties to the merger or
consolidation as if the merger or
consolidation occurred on the first day
of the assessment period. Tier 1 capital
(which is deducted from total
consolidated assets to determine a
bank’s regular assessment base) is to be
reported in the same manner.32 The
FDIC proposes that these provisions

30See 12 CFR 308.132(c)(3)(v).
3112 CFR 327.6(a).
3212 CFR 327.6(b).

would also apply to surcharges and
shares of any shortfall assessment.

Third, existing regulations provide
that, when the insured status of a bank
is terminated and the deposit liabilities
of the bank are not assumed by another
bank, the bank whose insured status is
terminating must, among other things,
continue to pay assessments for the
assessment periods that its deposits are
insured, but not thereafter.3? The FDIC
proposes that these provisions would
also apply to surcharges and shares of
any shortfall assessment.

Finally, in the case of one or more
transactions in which one bank
voluntarily terminates its deposit
insurance under the FDI Act and sells
certain assets and liabilities to one or
more other banks, each bank must
report the increase or decrease in assets
and liabilities on the Call Report due
after the transaction date and be
assessed accordingly under existing
FDIC assessment regulations. The bank
whose insured status is terminating
must, among other things, continue to
pay assessments for the assessment
periods that its deposits are insured.
The FDIC proposes that the same
process would also apply to surcharges
and shares of any shortfall assessment.

E. Credits for Small Banks 34

Under the proposal, while the reserve
ratio remains between 1.15 percent and
1.35 percent, some portion of the
deposit insurance assessments paid by
small banks would contribute to
increasing the reserve ratio. To meet the
Dodd-Frank Act requirement to offset
the effect on small banks of raising the
reserve ratio from 1.15 percent to 1.35
percent, the FDIC proposes to provide
assessment credits (credits) to these
banks for the portion of their
assessments that contribute to the
increase from 1.15 percent to 1.35
percent.35 For purposes of awarding
credits, a small bank would be a bank
that was not a large bank in a quarter
within the “credit calculation period.”
The ““credit calculation period” covers
the period beginning the quarter after
the reserve ratio first reaches or exceeds

3312 CFR 327.6(c).

34 Large banks would receive no refund or credit
if surcharges brought the reserve ratio above 1.35
percent. Thus, for example, if the reserve ratio were
at 1.34 percent at the end of September 2018 and
were at 1.37 percent at the end of 2018, large banks
would receive no refund or credit for the two basis
points in the reserve ratio above 1.35 percent.
Similarly, large banks would receive no refund or
credit if a shortfall assessment brought the reserve
ratio above 1.35 percent.

35 Small banks would not be entitled to any
credits for the quarter in which a shortfall was
assessed because large banks would be responsible
for the entire remaining amount needed to raise the
reserve ratio to 1.35 percent.

1.15 percent through the quarter that the
reserve ratio first reaches or exceeds
1.35 percent (or December 31, 2018, if
the reserve ratio has not reached 1.35
percent by then). Small bank affiliates of
large banks would be small banks for
purposes of this definition. The FDIC
would apply credits to reduce future
regular deposit insurance assessments.

Aggregate Amount of Credits

To determine the aggregate amount of
credits awarded small banks, the FDIC
would first calculate 0.2 percent of
estimated insured deposits (the
difference between 1.35 percent and
1.15 percent) on the date that the
reserve ratio first reaches or exceeds
1.35 percent.3¢ The amount that small
banks contributed to this increase in the
DIF through regular assessments—and
the resulting aggregate amount of credits
to be awarded small banks—would
equal the small banks’ portion of all
large and small bank regular
assessments during the credit
calculation period times an amount
equal to the increase in the DIF
calculated above less surcharges.
Surcharges would be subtracted from
the increase in the DIF calculated above
before determining the amount by
which small banks contributed to that
increase because surcharges are
intended to grow the reserve ratio above
1.15 percent, not to maintain it at 1.15
percent.3”

This method of determining the
aggregate small bank credit implicitly
assumes that all non-assessment
revenue (for example, investment
income) during the credit calculation
period would be used to maintain the
fund at a 1.15 percent reserve ratio and
that regular assessment revenue would
be used to maintain the fund at that
reserve ratio only to the extent that
other revenue was insufficient.
Essentially, the method attributes
reserve ratio growth to assessment
revenue as much as possible and, with
one exception, maximizes the amount of
the aggregate small bank assessment
credit. The exception is the assumption
that all surcharge payments contribute
to growth of the reserve ratio (to the

36If the reserve ratio had not reached 1.35 percent
by December 31, 2018, the amount calculated
would be the increase in the DIF needed to raise
the DIF reserve ratio from 1.15 percent to the actual
reserve ratio on December 31, 2018; that amount
equals the DIF balance on December 31, 2018 minus
1.15 percent of estimated insured deposits on that
date.

371f total assessments, including surcharges,
during the credit calculation period were less than
or equal to the increase in the DIF calculated above,
the aggregate amount of credits to be awarded small
banks would equal the aggregate amount of
assessments paid by small banks during the credit
calculation period.
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extent of that growth), which is
consistent with the purpose of the
surcharge payments.

The FDIC projects that the aggregate
amount of credits would be
approximately $900 million, but the
actual amount of credits may differ.

Individual Small Banks’ Credits

Credits would be awarded to any bank
that was a small bank at any time during
the credit calculation period. An
individual small bank’s share of the
aggregate credit (a small bank’s credit
share) would be proportional to its
credit base, which would be defined as
the average of its regular assessment
bases during the credit calculation
period.3839 If, before the DIF reserve
ratio reached 1.35 percent, a small bank
acquired another small bank through
merger or consolidation, the acquiring
small bank’s regular assessment bases
for purposes of determining its credit
base would include the acquired bank’s
regular assessment bases for those
quarters during the credit calculation
period that were before the merger or
consolidation. No small bank could
receive more in credits than it (and any
bank acquired through merger or
consolidation) paid during the credit
calculation period in regular
assessments while it was a small bank
not subject to the surcharge.

By making a small bank’s credit share
proportional to its credit base rather
than, for example, its actual assessments
paid, the proposal reduces the chances
that a riskier bank assessed at higher
than average rates would receive credits
for these higher rates, thus reducing the
incentive for banks to take on higher
risk.

Successors

If any bank acquired a bank with
credits through merger or consolidation
after the DIF reserve ratio reached 1.35
percent, the acquiring bank would
acquire the credits of the acquired small
bank. Other than through merger or
consolidation, credits would not be
transferrable. Credits held by a bank that
failed or ceased being an insured
depository institution would expire.

Use of Credits

After the reserve ratio reaches 1.40
percent (and provided that it remains at
or above 1.40 percent), the FDIC would
automatically apply a small bank’s
credits to reduce its regular deposit

38 When determining the credit base, a small
bank’s assessment base would be deemed to equal
zero for any quarter in which it was a large bank.

39 Call Report amendments after the payment date
for the final quarter of the surcharge period would
not affect an institution’s credit share.

insurance assessment by 2 basis points
(annual rate) times its regular
assessment base, to the extent that the
small bank had sufficient credits
remaining to do so0.40 If a small bank’s
deposit insurance assessment rate were
less than 2 basis points (annual rate),
the credit would be used to fully offset
the bank’s quarterly deposit insurance
assessment, but the assessment could
never be less than zero.4!

Under the FDI Act, the Board is
required to adopt a restoration plan if
the reserve ratio falls below 1.35
percent. Allowing credit use only when
the reserve ratio is at or above 1.40
percent would provide a cushion for the
DIF to remain above 1.35 percent in the
event of rapid growth in insured
deposits or an unanticipated spike in
bank failures, and therefore would
reduce the likelihood of triggering the
need for a restoration plan.

Notices of Credits

As soon as practicable after the DIF
reserve ratio reaches 1.35 percent or
December 31, 2018, whichever occurs
earlier, the FDIC would notify each
small bank of the FDIC’s preliminary
estimate of the small bank’s credit and
the manner in which the credit was
calculated, based on information
derived from the FDIC’s official system
of records (the notice). The FDIC would
provide the notice through FDICconnect
or other means in accordance with
existing practices for assessment
invoices.42

After the initial notice, periodic
updated notices would be provided to
reflect the adjustments that may be
made up or down as a result of requests
for review of credit amounts, as well as
subsequent adjustments reflecting the
application of credits to assessments
and any appropriate adjustment to a
small bank’s credits due to a subsequent
merger or consolidation.

Requests for Review and Appeals

Proposed procedures under which a
small bank that disagreed with the
FDIC’s computation of, or basis for, its
credits could request review or appeal
are set forth in Appendix 1.

40 The amount of credits applied each quarter
would not be recalculated as a result of
amendments to the quarterly Call Reports or the
quarterly Reports of Assets and Liabilities of U.S.
Branches and Agencies of Foreign Banks pertaining
to any quarter in which credits have been applied.

41 The FDIC expects that few small banks will
have credits remaining after 12 quarters of credit
use. Any remaining credits after 12 quarters of
credit use would be used to fully offset a bank’s
entire deposit insurance assessments in future
quarters until credits were exhausted, as long as the
reserve ratio exceeded 1.40 percent.

42 See generally 12 CFR 327.2(b).

Appendix 1

Requests for Review and Appeals

A small bank could request review if it
disagreed with the FDIC’s computation of or
basis for its credits within 30 days from: (1)
The initial notice stating the FDIC’s
preliminary estimate of a small bank’s credit
and the manner in which the credit was
calculated; or (2) any updated notice. A
request for review would have to be filed
with the FDIC’s Division of Finance and be
accompanied by any documentation
supporting the bank’s claim. If a bank did not
submit a timely request for review, the bank
would be barred from subsequently
requesting review of its credit amount.

Upon receipt of a request for review, the
FDIC also could request additional
information as part of its review and require
the bank to supply that information within
21 days of the date of the FDIC’s request for
additional information. The FDIC would
temporarily freeze the amount of the
proposed credit in controversy for the banks
involved in the request for review until the
request was resolved.

The FDIC’s Director of the Division of
Finance (Director), or his or her designee,
would notify the requesting bank of the
determination of the Director as to whether
the requested change was warranted,
whenever feasible: (1) Within 60 days of
receipt by the FDIC of the request for
revision; (2) if additional banks had been
notified by the FDIC, within 60 days of the
last response; or (3) if additional information
had been requested by the FDIC, within 60
days of receipt of any such additional
information, whichever was later.

The requesting bank that disagreed with
that decision would be able to appeal its
credit determination to the FDIC’s
Assessment Appeals Committee (AAC). An
appeal to the AAC would have to be filed
within 30 calendar days from the date of the
Director’s written determination. Notice of
the procedures applicable to appeals would
be included with that written determination.

Once the Director or the AAC, as
appropriate, had made the final
determination, the FDIC would make
appropriate adjustments to credit amounts
consistent with that determination and
correspondingly provide the affected bank(s]
with notice or update in the next invoice.
Adjustments to credit amounts would not be
applied retroactively to reduce or increase
prior period assessments.

If the FDIC’s responses to individual banks’
requests for review of the preliminary
estimate of their credit amount have not been
finalized before the invoices for collection of
assessments for the first calendar quarter
following the quarter in which the reserve
ratio reaches 1.40 percent, the FDIC would
freeze the credit amounts in dispute while
making any credits not in dispute available
for use.

IV. Economic Effects

The FDIC estimates that it would
collect approximately $10 billion in
surcharges and award approximately
$900 million in credits to small banks,
although actual amounts could vary
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from these estimates. The FDIC projects
that a shortfall assessment would be
unnecessary.

A. Accounting Treatment

The FDIC’s analysis is that banks
would not account for future surcharges
or a possible shortfall assessment in the
Call Report and other banking
regulatory reports based on generally
accepted accounting principles (GAAP)
as a present liability or a recognized loss
contingency within the meaning of
Financial Accounting Standards Board
Accounting Standards Codification
(ASC) Topic 450—Contingencies
because they do not relate to a current
condition or event giving rise to a
liability. Surcharges would become
recognized loss contingencies in a then
current quarter if (i) the bank is in
existence during that quarter; and (ii)
the bank is a large bank as of that
quarter and therefore subject to the
surcharge. Surcharges would be based
on the bank’s regular assessment bases
in future periods, and recognized in
regulatory reports for those periods, just
as regular assessments are now (where
each assessment is accounted for as a
liability and expensed for the quarter it
is assessed). A shortfall assessment
would become a recognized loss
contingency if (i) the reserve ratio had
not reached 1.35 percent by the end of
2018; and (ii) the bank had been subject
to a surcharge.

B. Capital and Earnings Analysis

Consistent with section 7(b)(2)(B) of
the FDI Act, the analysis that follows
estimates the effects of a 4.5 basis point
surcharge on the equity capital and
earnings of large banks.43 Because small
banks would not pay surcharges,
surcharges would affect neither their
capital nor their earnings; however, the
analysis also estimates the effect of
credits on small bank earnings.

Staff estimated the effect of a 4.5
basis-point surcharge on large banks’
earnings in two ways. First, as a
percentage of adjusted earnings, to take
into account the savings projected to
result from lower assessment rates
implemented in the future when the
reserve ratio reaches 1.15 percent.
Second, as a percentage of current
earnings. Current earnings are assumed
to equal pre-tax income before
extraordinary and other items from July
1, 2014 through June 30, 2015. Adjusted
earnings are current earnings plus the
savings to be gained by large banks from
lower future assessments that will result
from the lower assessment rate schedule
will apply to regular assessments once
the reserve ratio reaches 1.15 percent.

Assumptions and Data

The analysis is based on large banks
as of June 30, 2015. As of that date,
there were 108 large banks. Banks are
merger-adjusted, except for failed bank
acquisitions, for purposes of
determining income.

Although the surcharge is expected to
continue for 8 quarters, the analysis
examines the effect of the surcharge
over one year. Each large bank’s
surcharge base is calculated as of June
30, 2015. Data from July 1, 2014 through
June 30, 2015 are used to calculate each
large bank’s current earnings and
adjusted earnings. Capital for each large
bank is the amount reported as of
June 30, 2015. The analysis assumes
that current earnings equal pre-tax
income before extraordinary and other
items from July 1, 2014 through June 30,
2015. Using this measure eliminates the
potentially transitory effects of
extraordinary items and taxes on
profitability. In calculating the effect on
capital and banks’ ability to maintain a
leverage ratio of at least 4 percent (the
minimum capital requirement),44
however, the analysis considers the

effective after-tax cost of assessments.45
The analysis assumes that the large
banks do not transfer the one-time
assessment to customers in the form of
changes in borrowing rates, deposit
rates, or service fees.

Projected Effects

For almost all large banks, the
effective surcharge annual rate
measured against large banks’ regular
assessment base would be less than the
nominal surcharge rate of 4.5 basis
points because of the $10 billion
deduction. The FDIC projects that the
net effect of lower assessment rates that
go into effect when the reserve ratio
reaches 1.15 percent and the imposition
of the surcharge would result in lower
assessments for nearly a third of all
large banks. Specifically, the analysis
estimates that 34 of the 108 large banks
would pay lower assessments in the
future.

The analysis reveals no significant
capital effects from the surcharge. All
large institutions would continue to
maintain a 4 percent leverage ratio, at a
minimum, both before and after the
imposition of the surcharge.6

The annual surcharge would also
represent only a small percentage of
bank earnings for most large banks. In
the aggregate, the annual surcharge
would absorb 2.39 percent of total large
bank adjusted earnings and 2.42 percent
of total large bank current earnings.

Table 2.A shows that as of June 30,
2015, for 84 percent of all large banks
(89 large banks) the surcharge would
represent 3 percent or less of adjusted
annual earnings. For more than 94
percent (100 large banks), the surcharge
would represent 5 percent or less of
adjusted annual earnings. Only 6 large
banks’ adjusted annual earnings would
be affected by more than 5 percent, with
the maximum effect on any single bank
being 8.7 percent.

TABLE 2.A—THE EFFECT OF THE PROPOSAL ON ADJUSTED EARNINGS OF INDIVIDUAL LARGE BANKS

LARGE BANKS

Population Assets
Surcharge relative to adjusted earnings Percentage of Total Percentage of
Number total large $ in bill total large
banks (§ in billions) banks
BetWeen 0% 10 1% oo e 22 21 546 4
Between 1% to 2% 36 34 2,026 16
Between 2% to 3% 31 29 6,806 53
Between 3% to 4% 5 5 2,248 18

43 Equity capital is defined as capital (stock and/
or surplus earnings) that is free of debt, calculated
as assets less liabilities.

44 See 12 CFR 324.10(a).

45 Since deposit insurance assessments are a tax-
deductible operating expense, increases in
assessment expenses can lower taxable income and
decreases in the assessment rate can raise taxable
income.

46 Of the 108 large banks, 107 continue to
maintain a leverage ratio of at least 4 percent. The
other large bank is an insured branch of a foreign
bank and does not report income in its quarterly
financial filings, so its regulatory capital ratios
cannot be calculated.
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TABLE 2.A—THE EFFECT OF THE PROPOSAL ON ADJUSTED EARNINGS OF INDIVIDUAL LARGE BANKS—Continued

LARGE BANKS

Population Assets
Surcharge relative to adjusted earnings Percentage of Total Percentage of
Number total large ($ in billions) total large
banks banks
BEIWEEN 4% 10 5% .eeiieiiiieiie et 6 6 439 3
Oover 5% .eeveeeveeennne. 6 6 663 5
All Large Banks 106 100 12,728 100

Notes:

(1) Effect of Surcharge on Adjusted Earnings: Mean = 2.19%; Median = 1.92%; Max = 8.70%; Min = 0.04%
(2) Two large banks were excluded from the original population of 108. One large bank is an insured branch of a foreign bank and does not
report income in its quarterly financial filings an the second large bank reported negative income.

When evaluating the effect of the
surcharge on current earnings (that is,
excluding the gains projected from
lower future regular assessments), the
effect of surcharges is slightly greater, as
expected, but the results are not

materially different. Table 2.B shows
that, for 83 percent of large banks as of
June 30, 2015, (88 large banks), the
surcharge would represent 3 percent or
less of current earnings. For 92 percent
(98 large banks), the surcharge would

represent 5 percent or less of current
earnings. Only 8 large banks’ current
earnings would be affected by more than
5 percent, with the maximum effect on
any single bank being 9.09 percent.

TABLE 2.B—THE EFFECT OF THE PROPOSAL ON CURRENT EARNINGS OF INDIVIDUAL LARGE BANKS

LARGE BANKS

Population Assets
Surcharge relative to current earnings Percentage of Total Percentage of
Number total large ($ in billions) total large
banks banks
Between 0% to 1% 22 21 546 4
Between 1% to 2% 35 33 2.007 16
Between 2% to 3% 31 29 6,810 43
Between 3% to 4% 5 5 2,232 18
Between 4% to 5% 5 5 401 3
[OOSR 8 8 733 6
Al Large BanKS .......coceiiiiiiiiieie it 106 100 12,728 100

Notes:

(1) Impact of Surcharge on Current Earnings: Mean = 2.24%; Median = 1.95%; Max = 9.09%; Min = 0.04%
(2) Two large banks were excluded from the original population of 108. One large bank is an insured branch of a foreign bank and does not
report income in its quarterly financial filings an the second large bank reported negative income.

Finally, credits would result in a
small increase in small bank income.
Almost every small bank would be able
to use credits for at least five quarters.
Small bank annual earnings, on average
would increase by about 2.3 percent.

V. Evaluation of the Proposal

In 2011, when the FDIC adopted the
lower assessment rate schedule that will
go into effect when the reserve ratio
reaches 1.15 percent, the FDIC projected
that the reserve ratio would reach 1.15
percent at the end of 2018, not long
before the statutory deadline for the
reserve ratio to reach 1.35 percent.4?
The FDIC now projects that the reserve
ratio is most likely to reach 1.15 percent
in the first quarter of 2016, but may
reach that level as early as the fourth
quarter of this year, leaving additional

4776 FR at 10684.

time for the reserve ratio to reach the
statutory target.

In all likelihood, under the proposal,
the reserve ratio will reach 1.35 percent
not later than the end of 2018. Reaching
the statutory target reasonably promptly
and in advance of the statutory deadline
has benefits. First, it would strengthen
the fund so that it could better
withstand an unanticipated spike in
losses from bank failures or the failure
of one or more large banks.

Second, it would reduce the risk of
the banking industry facing unexpected,
large assessment rate increases in the
future. Once the reserve ratio reaches
1.35 percent, the September 30, 2020
deadline will have been met and will no
longer apply. If the reserve ratio later
falls below 1.35 percent, even if that
occurs before September 30, 2020, the
FDIC would have a minimum of eight
years to return the reserve ratio to 1.35
percent, reducing the likelihood of a

large increase in assessment rates.*8 In
contrast, if a spike in losses occurs
before the reserve ratio reaches 1.35
percent, the Dodd-Frank Act deadline
would remain in place, which could
require that the banking industry—
including banks with less than $10
billion in assets, if the reserve ratio fell
below 1.15 percent—pay for the
increase in the reserve ratio within a
relatively short time. The proposal,
therefore, reduces the risk of higher
assessments being imposed at a time
when the industry might not be as
healthy and prosperous and can least

afford to pay.

In addition, large banks would
account for future surcharges in the Call
Report and other banking regulatory
reports based on GAAP as quarterly
expenses, as they do for regular
assessments, effectively spreading the

48 See generally 12 U.S.C. 1817(b)(3)(E)(ii).
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cost of the requirement over
approximately eight quarters.

As discussed above, FDIC analysis
reveals no significant capital effects on
large banks from the surcharge. On
average, the annual surcharge would
absorb approximately 2.4 percent of
large bank annual income.

VI. Alternatives Considered

Described below are several
alternatives that the FDIC considered
while developing this proposal. The
FDIC also invites comment on these
alternatives and any views as to whether
and why an alternative, rather than the
proposal, should be adopted as a final
rule.

A. Shortfall Assessment Immediately
After the Reserve Ratio Reaches 1.15
Percent

Description of the Alternative

As an alternative to the proposal, the
FDIC considered foregoing surcharges
and imposing a one-time assessment,
similar to a shortfall assessment, on
large banks at the end of the quarter
after the DIF reserve ratio first reaches
or exceeds 1.15 percent. Thus, for
example, if the reserve ratio first reaches
or exceeds 1.15 percent as of June 30,
2016, the FDIC would impose the one-
time assessment on September 30, 2016,
and collect it on December 30, 2016.49 50
The aggregate amount of a one-time
assessment would equal 1.35 percent of
estimated insured deposits as of the date
that the reserve ratio first reaches or
exceeds 1.15 percent minus the actual
fund balance on that date.

The large banks that would be subject
to a one-time assessment would be
determined based upon their total
consolidated assets for a period before
the date of the NPR or their average total
consolidated assets for several periods
before the date of the NPR, such as
average total consolidated assets over
the last two quarters of 2014 and the
first two quarters of 2015. While a large
bank’s assessment base for a one-time
assessment would be determined
similarly to the assessment base used for
surcharges or a shortfall assessment, it
would have to be determined based
upon an assessment period before the
date of the NPR or averaged over several
assessment periods before the date of
the NPR. Using assets and assessment

49 As under the proposal, if the las day of the
quarter was not a business day, the collection date
would be the previous business day.

50 A large bank might, however, have the option
of paying (or be required to pay) its share of a one-
time assessment in equal quarterly installments.
One possibility would be to allow or require
payment over four quarters; another would be to
allow or require payment over eight quarters.

bases for a period before the date of the
NPR would prevent large banks from
avoiding the assessment (and shifting
costs to other large banks) by
transferring assets to a nonbank affiliate
or by shrinking or limiting growth.

In other respects, a one-time
assessment would generally be treated
the same as a shortfall assessment under
the proposal.5?

Because large banks would be
assessed for the entire increase in the
reserve ratio from 1.15 percent to 1.35
percent under a one-time assessment,
small banks would not contribute to
increasing the reserve ratio and would
not receive credits.

Economic Effects of a One-Time
Assessment on Banks

The FDIC estimates that a one-time
assessment under this alternative would
likely be approximately $13 billion, and
would represent approximately 12 basis
points of large banks’ aggregate regular
assessment base.

Accounting Treatment

As discussed above, the FDIC is of the
view that large banks would account for
surcharges as quarterly expenses and
would not have to recognize in the Call
Report and other banking regulatory
reports based on GAAP a liability for
them in advance. In contrast, the FDIC
believes that a large bank’s share of a
one-time assessment would relate to a
current period event or condition and
could be probable and reasonably
estimable. Therefore, under ASC Topic
450, if the FDIC adopted this alternative,
large banks might have to recognize a
liability for a one-time assessment.
Recognition of such a liability could be
as early as the date that the FDIC adopts
a final rule (assuming that the FDIC
adopts a one-time assessment in the
final rule) or no later than when the
FDIC determines that the reserve ratio
has reached 1.15 percent.

Capital, Earnings and Liquidity Analysis

The FDIC estimates that, on average,
a one-time assessment 52 would reduce
large banks’ annual earnings by
approximately six-and-a-quarter
percent,>3 would not materially affect

51 However: (1) Call Report amendments received
by the FDIC after 30 days before the collection date
would not affect the determination of whether a
bank met the definition of a large bank; and (2) Call
Report amendments received by the FDIC after 30
days before the collection date would not affect the
size of a large bank’s assessment base for the one-
time assessment.

52 The estimate assumes an aggregate one-time
assessment of approximately $12.7 billion, which is
0.2 percent of estimated insured deposits as of June
30, 2015.

53 Earnings or income are annual income before
assessments, taxes, and extraordinary items. Annual

these banks liquidity,5¢ and would leave
Tier 1 leverage ratios above the 4
percent regulatory minimum for all
large banks.5> The FDIC estimates that a
one-time assessment would equal less
than 10 percent of annual earnings for
90 large banks, would not exceed 20
percent of annual earnings for 13 such
banks, and would exceed 20 percent of
annual earnings for only 3 such banks.
The FDIC estimates that a one-time
assessment would represent, on average,
0.30 percent of large banks’ liquid assets
and would not be more than 1.07
percent of any large bank’s liquid assets.

Evaluation of a One-Time Assessment

The alternative of a one-time
assessment when the reserve ratio
reaches 1.15 percent has several
benefits. It would ensure that the DIF
reserve ratio reaches 1.35 percent
immediately after the reserve ratio
reaches 1.15 percent rather than later, as
would occur using surcharges, which
would: (1) Strengthen the fund more
quickly, so that it would be in an even
better position to withstand the effects
of an unanticipated spike in bank
failures; and (2) further reduce the risk
of the banking industry facing
unexpected, large assessment rate
increases in the future when it may not
be as healthy and prosperous as it is
currently.

On the other hand, large banks would
have to recognize in the Call Report and
other banking regulatory reports based
on GAAP a large liability for a one-time
assessment in advance, reducing income
materially for the quarter in which the
liability is recognized. In addition,
because regular assessments would not
contribute to increasing the reserve ratio
from 1.15 percent to 1.35 percent if a
one-time assessment were imposed, the
amount collected from large banks in a
one-time assessment is estimated to
exceed the estimated total amount of
proposed surcharges.

The FDIC considers a one-time
assessment when the reserve ratio
reaches 1.15 percent a reasonable
alternative to the proposal in this NPR
and is interested in comments on this
approach. On balance, however, the

income is assumed to equal income from July 1,
2014 through June 30, 2015.

54 Liquidity (or liquid assets) are defined as cash
balances, federal funds and repos sold, and
securities. Liquid assets are assumed to be the same
as they were on June 30, 2015.

55 Capital and liquid assets are assumed to be the
same as they were on June 30, 2015. The estimate
considers the effective after-tax cost of assessments
in calculating the effect on capital. One covered
bank is an insured branch of a foreign bank and is
not required to report earnings and capital as part
of its financial filings and, therefore, its Tier 1
leverage ratio cannot be determined.



Federal Register/Vol. 80, No. 215/Friday, November 6, 2015/Proposed Rules

68789

FDIC considers the proposal the better
alternative. As described above, in the
FDIC’s view, the proposal appropriately
balances several considerations,
including the goal of reaching the
statutory minimum reserve ratio
reasonably promptly in order to
strengthen the fund and reduce the risk
of pro-cyclical assessments, the goal of
maintaining stable and predictable
assessments for banks over time, and the
projected effects on bank capital and
earnings.

B. Delayed Shortfall Assessment
Without Surcharges

A second alternative would be to
impose no surcharges after the reserve
ratio reaches 1.15 percent and if the
reserve ratio does not reach 1.35 percent
by a deadline sometime near the
statutory deadline, to impose a shortfall
assessment at the end of the following
quarter, and to collect it at the end of
the next quarter. Thus, for example, if
the reserve ratio had not reached 1.35
percent by December 31, 2019, then the
FDIC would impose a shortfall
assessment on March 31, 2020, and
collect it on June 30, 2020. The
aggregate amount of such a shortfall
assessment would equal the difference
between 1.35 percent and the reserve
ratio as of December 31, 2019 times the
estimated insured deposits as of the
deadline.

As under the proposal, to ensure that
the effect on small banks of raising the
reserve ratio from 1.15 percent to 1.35
percent was fully offset, the FDIC would
provide assessment credits to small
banks for the portion of their
assessments that contributed to the
increase in the reserve ratio from 1.15
percent to 1.35 percent. Assessment
credits to small banks would be
determined and applied as described
above in the proposal.

Size of a Delayed Shortfall Assessment

The FDIC cannot accurately predict
the size of a delayed shortfall
assessment so far in advance of one. The
size of a delayed shortfall assessment
could vary widely depending on the
condition of the banking industry and
the economy. For example, if fund
losses from failed banks remain
relatively low, the amount of a delayed
shortfall assessment could be less than
the amount of aggregate surcharges
under the proposal, since regular
assessments would contribute longer
toward raising the reserve ratio from
1.15 percent.5® Thus, if estimated

56 The FDIC reached this conclusion assuming
that the lower regular assessment rates scheduled
to go into effect when the reserve ratio reaches 1.15
percent.

insured deposits grow to $7.65 trillion
on December 31, 2019 (a growth rate of
approximately 4.2 percent per year from
June 30, 2015), and the reserve ratio is
1.26 percent at December 31, 2019, then
a delayed shortfall assessment imposed
on March 31, 2020, would be
approximately $7.2 billion, less than the
estimated $10 billion aggregate amount
of surcharges under the proposal.

On the other hand, the amount of a
delayed shortfall could be much larger
than the amount of aggregate surcharges
under the proposal, if, for example, fund
losses increase. Thus, assuming again
that estimated insured deposits grow to
$7.65 trillion on December 31, 2019, if
the reserve ratio as the result of
increased losses is only 1.00 percent at
December 31, 2019, a delayed shortfall
assessment imposed on March 31, 2020,
would be approximately $15.3 billion in
order to raise the reserve ratio from 1.15
percent to 1.35 percent, more than the
aggregate amount of proposed
surcharges. Moreover, in this example,
all banks, including small banks, would
be responsible for approximately $11.5
billion in additional assessments to
increase the reserve ratio from 1.00
percent to 1.15 percent. If losses
between now and the end of 2019 were
as large as they were during the recent
financial crisis, a possibility that the
FDIC is not predicting but cannot
preclude, the amount of additional
assessments that would be levied on all
banks would be much larger than under
the example. The actual amount of a
delayed shortfall assessment would
likely differ from any of these examples.

For similar reasons (the difficulty of
predicting insured deposit growth and
fund losses over a lengthy period, for
example), the FDIC cannot accurately
predict the aggregate amount of credits
that would be awarded small banks
under this alternative.

Evaluation of a Delayed Shortfall
Assessment

For several reasons, the FDIC is not
proposing this alternative. First,
compared to either surcharges or a one-
time assessment, a delayed shortfall
assessment is likely to significantly
delay the reserve ratio’s reaching 1.35
percent, leaving the fund more exposed
to a spike in losses from future bank
failures.

Second, because the reserve ratio is
likely to take significantly longer to
reach 1.35 percent under this
alternative, it increases the risk, as
illustrated above, that banks—including
small banks—might face sharp increases
in assessments during a stressful period
when they are less healthy and
prosperous than they are now. As

discussed earlier, once the reserve ratio
reaches 1.35 percent, the September 30,
2020 deadline will have been met and
will no longer apply. If the reserve ratio
later falls below 1.35 percent, even if
that occurs before September 30, 2020,
the FDIC will have, under the FDI Act,
a minimum of eight years to return the
reserve ratio to 1.35 percent, reducing
the likelihood of a large and potentially
procyclical increase in assessment
rates.5”

C. Alternatives Based on Surcharges

The FDIC has considered other
alternatives that are essentially
variations on certain aspects of the
surcharge proposal.

Method of Determining Surcharge Base

To determine a large bank’s surcharge
base for a quarter, the proposal would
use the bank’s regular assessment base,
but would add the regular assessment
bases for that quarter of any affiliated
small banks and deduct $10 billion from
the resulting amount to produce the
surcharge base. In a banking
organization that includes more than
one large bank, however, the affiliated
small banks’ regular assessment bases
and the $10 billion deduction would be
apportioned among all large banks in
the banking organization in proportion
to each large bank’s regular assessment
base for that quarter. Including affiliated
small banks’ regular assessment bases in
a large bank’s surcharge base would
prevent a large bank from reducing its
surcharges either by transferring assets
and liabilities to existing or new
affiliated small banks or by growing the
businesses of affiliated small banks
instead of the large bank. It would also
ensure that that banking organizations
of similar size (in terms of aggregate
assessment bases) pay a similar
surcharge.

Rather than adding the entire regular
assessment bases of affiliated small
banks to those of large banks, an
alternative would be to add to a large
bank’s assessment base each quarter
only the amount of any increase in the
regular assessment bases of affiliated
small banks above their regular
assessment bases as of June 30, 2015.
Then $10 billion would also be
deducted as under the proposal. Also, as
under the proposal, in a banking
organization that includes more than
one large bank, the increase in affiliated
small banks’ regular assessment bases
and the $10 billion deduction would be
apportioned among all large banks in
the banking organization in proportion

57 See generally 12 U.S.C. 1817(b)(3)(E)(ii).
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to each large bank’s regular assessment
base for that quarter.

Like the proposal, this alternative
would prevent a large bank from
reducing its surcharges by transferring
assets and liabilities to existing or new
affiliated small banks, or by growing the
businesses of affiliated small banks
instead of the large bank. Unlike the
proposal, however, it would not ensure
that that banking organizations of
similar size (in terms of aggregate
assessment bases) pay a similar
surcharge. In addition, because the full
amount of affiliated small banks’
assessment bases would not be included
in their large bank affiliates’ surcharge
bases, the risk that the reserve ratio will
take longer than eight quarters to reach
1.35 percent or that a shortfall
assessment would be needed would be
increased, thus shifting some of the
burden of surcharges to large banks
without affiliated small banks.

The FDIC also considered alternatives
that would impose various types of
documentation requirements on large
banks to explain changes in assessment
bases between quarters during the
surcharge period. Although such an
approach may help prevent or
discourage a large bank from reducing
its surcharges by transferring assets and
liabilities to existing or new affiliated
small banks, it likely would not be as
effective as the proposed approach.
Moreover, a documentation-based
approach would introduce additional
complexity to the rule and impose
burden and recordkeeping requirements
on large banks that are not associated
with the proposed option. Finally,
unlike the proposal, this alternative
would not ensure that that banking
organizations of similar size (in terms of
aggregate assessment bases) pay a
similar surcharge. For these reasons, the
FDIC does not favor an alternative based
on imposing additional documentation
requirements.

Method of Allocating Credits

The proposal would allocate credits to
small banks based upon their
assessment bases during the surcharge
period. An alternative would be to
allocate credits based upon a small
bank’s actual assessment payments.
Doing so, however, would grant
relatively larger credits to riskier banks,
since these banks would have paid
higher assessment rates. For this reason,
the FDIC does not favor this alternative.

Length of Surcharge Period

Under the proposal, surcharges would
start the quarter after the DIF reserve
ratio first reaches or exceeds 1.15
percent, would be set at an annual rate

of 4.5 basis points, and would continue
until the reserve ratio first reaches or
exceeds 1.35 percent, but no later than
the fourth quarter of 2018. If necessary,
a shortfall assessment would be
imposed at the end of the first quarter
of 2019.

An alternative would be to charge
surcharges at a somewhat lower rate for
a longer period and only impose a
shortfall assessment if the reserve ratio
had not reached 1.35 percent by a date
nearer the statutory deadline (the end of
2019, for example).

The FDIC does not favor this
alternative. In the FDIC’s view, the
proposal strikes the right balance after
considering the statutory deadline for
reaching the minimum reserve ratio and
the goals of strengthening the fund’s
ability to withstand a spike in losses
and minimizing the risk of larger
assessments for the entire industry, as
well as the effects on capital and
earnings for surcharged banks.

VII. Effective Date

A final rule following this NPR would
become effective on the first day of the
calendar quarter that begins 30 or more
days after publication of a final rule.

VIII. Request for Comment

The FDIC seeks comment on every
aspect of this rulemaking, including the
alternatives presented. In addition, the
FDIC seeks comment on whether there
are additional advantages,
disadvantages or other effects of the
proposal or an alternative that should be
considered and why.

IX. Regulatory Analysis and Procedure
A. Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA)
requires that each federal agency either
certify that a proposed or final rule will
not, if promulgated, have a significant
economic impact on a substantial
number of small entities or prepare an
initial regulatory flexibility analysis of
the proposal and publish the analysis
for comment.58 Certain types of rules,
such as rules of particular applicability
relating to rates or corporate or financial
structures, or practices relating to such
rates or structures, are expressly
excluded from the definition of the term
“rule” for purposes of the RFA.5° This
NPR relates directly to the rates
imposed on insured depository
institutions for deposit insurance. For
this reason, the requirements of the RFA
do not apply. Nonetheless, the FDIC is
voluntarily undertaking a regulatory

58 See 5 U.S.C. 603, 604, 605.
595 U.S.C. 601.

flexibility analysis and is seeking
comment on it.

As of June 30, 2015, of the 6,348
insured commercial banks and savings
institutions, there were 5,088 small
insured depository institutions as that
term is defined for purposes of the RFA
(i.e., those with $550 million or less in
assets).60 As described in the
Supplementary Information section of
the preamble, the purpose of this NPR
is to meet the Dodd-Frank Act
requirements to increase the DIF reserve
ratio from 1.15 to 1.35 by September 30,
2020, and offset the effect of that
increase on banks with less than $10
billion in total consolidated assets. The
FDIC proposes to meet those
requirements in a manner that
appropriately balances several
considerations, including the goal of
reaching the statutory minimum reserve
ratio reasonably promptly in order to
strengthen the fund and reduce the risk
of pro-cyclical assessments, the goal of
maintaining stable and predictable
assessments for banks over time, and the
projected effects on bank capital and
earnings. Both the Dodd-Frank Act and
the FDI Act grant the FDIC broad
authority to implement the offset
requirement.

The proposed rule would affect small
entities only to the extent that they
would be eligible for credits in exchange
for their contributions toward raising
the deposit insurance reserve ratio from
1.15 percent to 1.35 percent. For
purposes of awarding credits, a small
bank would be a bank that was not a
large bank in a quarter within the credit
calculation period. The FDIC is
proposing to apply these credits to
future regular assessments, resulting in
estimated average savings of 2.2 percent
of annual earnings. Thus, this initial
RFA analysis demonstrates that, if
adopted in final form, the proposed rule
would not have a significant economic
impact on a substantial number of small
institutions within the meaning of those
terms as used in the RFA and the FDIC
so certifies.61

The proposed rule does not directly
impose any ‘“‘reporting” or
“recordkeeping” requirements. The
compliance requirements for the
proposed rule would not exceed (and, in
fact, would be the same as) existing
compliance requirements for the current
risk-based deposit insurance assessment
system for small banks. The FDIC is

60 Throughout this RFA analysis, a “small
institution” or “small insured depository
institution’ refers to an institution with assets of
$550 million or less. As of June 30, 2015, one
insured branch of a foreign bank also had less than
$550 million in assets.

615 U.S.C. 605.
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unaware of any duplicative, overlapping
or conflicting federal rules.

B. Riegle Community Development and
Regulatory Improvement Act

The Riegle Community Development
and Regulatory Improvement Act
requires that the FDIC, in determining
the effective date and administrative
compliance requirements of new
regulations that impose additional
reporting, disclosure, or other
requirements on insured depository
institutions, consider, consistent with
principles of safety and soundness and
the public interest, any administrative
burdens that such regulations would
place on depository institutions,
including small depository institutions,
and customers of depository
institutions, as well as the benefits of
such regulations.62

This NPR proposes no additional
reporting or disclosure requirements on
insured depository institutions,
including small depository institutions,
or on the customers of depository
institutions.

C. Paperwork Reduction Act

In accordance with the requirements
of the Paperwork Reduction Act
(“PRA”) of 1995, 44 U.S.C. 3501-3521,
the FDIC may not conduct or sponsor,
and the respondent is not required to
respond to, an information collection
unless it displays a currently valid
Office of Management and Budget
(“OMB”’) control number. This NPR
does not modify FDIC’s Assessments
information collection 3064—-0057,
Quarterly Certified Statement Invoice
for Deposit Insurance Assessment.
Therefore, no submission to OMB need
be made.

D. The Treasury and General
Government Appropriations Act, 1999D
Assessment of Federal Regulations and
Policies on Families

The FDIC has determined that the
proposed rule will not affect family
well-being within the meaning of
section 654 of the Treasury and General
Government Appropriations Act,
enacted as part of the Omnibus
Consolidated and Emergency
Supplemental Appropriations Act of
1999 (Pub. L. 105-277, 112 Stat. 2681).

E. Solicitation of Comments on Use of
Plain Language

Section 722 of the Gramm-Leach-
Bliley Act, Public Law 106-102, 113
Stat. 1338, 1471 (Nov. 12, 1999),
requires the Federal banking agencies to
use plain language in all proposed and

6212 U.S.C. 4802.

final rulemakings published in the
Federal Register after January 1, 2000.
The FDIC invites your comments on
how to make this proposal easier to
understand. For example:

¢ Has the FDIC organized the material
to suit your needs? If not, how could the
material be better organized?

e Are the requirements in the
proposed regulation clearly stated? If
not, how could the regulation be stated
more clearly?

e Does the proposed regulation
contain language or jargon that is
unclear? If so, which language requires
clarification?

e Would a different format (grouping
and order of sections, use of headings,
paragraphing) make the regulation
easier to understand?

List of Subjects in 12 CFR Part 327

Bank deposit insurance, Banks,
Banking, Savings associations.

For the reasons set forth above, the
FDIC proposes to amend part 327 as
follows:

PART 327—ASSESSMENTS

m 1. The authority for 12 CFR part 327
continues to read as follows:

Authority: 12 U.S.C. 1441, 1813, 1815,
1817-19, 1821.

§327.11 [Amended]
m 2. Revise § 327.11 to read as follows:

§327.11 Surcharges and Assessments
Required to Raise the Reserve Ratio of the
DIF to 1.35 Percent.

(a) Surcharge.—

(1) Institutions Subject to Surcharge.
The following insured depository
institutions are subject to the surcharge
described in this paragraph:

(i) Large institutions, as defined in
§327.8(f);

(ii) Highly complex institutions, as
defined in § 327.8(g); and

(iii) Insured branches of foreign banks
whose assets are equal to or exceed $10
billion, as reported in Schedule RAL of
the branch’s most recent quarterly
Report of Assets and Liabilities of U.S.
Branches and Agencies of Foreign
Banks.

(2) Surcharge Period. The surcharge
period shall begin the later of either the
first day of the assessment period
following the assessment period in
which the reserve ratio of the DIF first
reaches or exceeds 1.15 percent, or the
assessment period ending on September
30, 2016. The surcharge period shall
continue through the earlier of the
assessment period ending December 31,
2018, or the end of the assessment
period in which the reserve ratio of the

DIF first reaches or exceeds 1.35
percent.

(3) Notification of Surcharge. The
FDIC shall notify each insured
depository institution subject to the
surcharge of the amount of such
surcharge no later than 15 days before
such surcharge is due, as described in
paragraph (a)(4) of this section.

(4) Payment of Any Surcharge. Each
insured depository institution subject to
the surcharge shall pay to the
Corporation any surcharge imposed
under paragraph (a) of this section in
compliance with and subject to the
provisions of §§327.3, 327.6 and 327.7.
The payment date for any surcharge
shall be the date provided in
§327.3(b)(2) for the institution’s
quarterly certified statement invoice for
the assessment period in which the
surcharge was imposed.

(5) Calculation of Surcharge. An
insured depository institution’s
surcharge for each assessment period
during the surcharge period shall be
determined by multiplying 1.125 basis
points times the institution’s surcharge
base for the assessment period.

(i) Surcharge BasePInsured
Depository Institution That Has No
Affiliated Insured Depository Institution
Subject to the Surcharge. The surcharge
base for an assessment period for an
insured depository institution subject to
the surcharge that has no affiliated
insured depository institution subject to
the surcharge shall equal:

(A) The institution’s deposit
insurance assessment base for the
assessment period, determined
according to § 327.5; plus

(B) The total deposit insurance
assessment base for the assessment
period, determined according to § 327.5,
of any affiliated insured depository
institutions that are not subject to the
surcharge; minus

(C) $10 billion; provided, however,
that an institution’s surcharge base for
an assessment period cannot be
negative.

(1i) Surcharge BasePInsured
Depository Institution That Has One or
More Affiliated Insured Depository
Institutions Subject to the Surcharge.
The surcharge base for an assessment
period for an insured depository
institution subject to the surcharge that
has one or more affiliated insured
depository institutions subject to the
surcharge shall equal:

(A) The institution’s deposit
insurance assessment base for the
assessment period, determined
according to § 327.5; plus

(B) The institution’s portion of the
total deposit insurance assessment base
of all affiliated insured depository
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institutions that are not subject to the
surcharge, determined according

to§ 327.5, obtained by apportioning the
total deposit insurance assessment base
of institutions not subject to the
surcharge, determined according to

§ 327.5, among all institutions and
affiliated insured depository institutions
that are subject to the surcharge, in
proportion to the respective deposit
insurance assessment bases, determined
according to § 327.5, of the institutions
subject to the surcharge; minus

(C) The institution’s portion of a $10
billion deduction, obtained by
apportioning the deduction among all
institutions and affiliated insured
depository institutions that are subject
to the surcharge, in proportion to those
institutions’ respective deposit
insurance assessment bases, determined
according to § 327.5; provided, however,
that an institution’s surcharge base for
an assessment period cannot be
negative.

(D) For the purposes of this section,
an affiliated insured depository
institution is an insured depository
institution that meets the definition of
“affiliate’” in section 3 of the FDI Act,
12 U.S.C. 1813(w)(6).

(6) Effect of Mergers and
Consolidations on Surcharge Base.

(i) If an insured depository institution
acquires another insured depository
institution through merger or
consolidation during the surcharge
period, the acquirer’s surcharge base
will be calculated consistent with
§327.6 and § 327.11(a)(5). For the
purposes of the surcharge, a merger or
consolidation means any transaction in
which an insured depository institution
mergers or consolidates with any other
insured depository institution, and
includes transactions in which an
insured depository institution either
directly or indirectly acquires all or
substantially all of the assets, or
assumes all or substantially all of the
deposit liabilities of any other insured
depository institution, but there is not a
legal merger or consolidation of the two
insured depository institutions.

(ii) If an insured depository
institution not subject to the surcharge
is the surviving or resulting institution
in a merger or consolidation with an
insured depository institution that is
subject to the surcharge or acquires all
or substantially all of the assets, or
assumes all or substantially all of the
deposit liabilities, of an insured
depository institution subject to the
surcharge, then the surviving or
resulting insured deposit institution or
the insured depository institution that
acquires such assets or assumes such

deposit liabilities is subject to the
surcharge.

(b) Shortfall Assessment.—

(1) Institutions Subject to Shortfall
Assessment. Any insured depository
institution that was subject to a
surcharge under paragraph (a)(1) of this
section, in any assessment period
during the surcharge period described
in paragraph (a)(2) of this section, shall
be subject to the shortfall assessment
described in paragraph (b) of this
section. If surcharges under paragraph
(a) of this section have not been in
effect, the shortfall assessment
described in paragraph (b) of this
section will be imposed on insured
depository institutions described in
paragraph (a)(1) of this section as of the
assessment period in which the reserve
ratio of the DIF reaches or exceeds 1.15

ercent.

(2) Notification of Shortfall. The FDIC
shall notify each insured depository
institution subject to the shortfall
assessment of the amount of such
institution’s share of the shortfall
assessment as described in paragraph
(b)(5) of this section no later than 15
days before such shortfall assessment is
due, as described in paragraph (b)(3) of
this section.

(3) Payment of Any Shortfall
Assessment. Each insured depository
institution subject to the shortfall
assessment shall pay to the Corporation
such institution’s share of any shortfall
assessment as described in paragraph
(b)(5) of this section in compliance with
and subject to the provisions of
§§327.3, 327.6 and 327.7. The payment
date for any shortfall assessment shall
be the date provided in § 327.3(b)(2) for
the institution’s quarterly certified
statement invoice for the assessment
period in which the shortfall assessment
is imposed.

(4) Amount of Aggregate Shortfall
Assessment.—

(i) If the reserve ratio of the DIF is at
least 1.15 percent but has not reached or
exceeded 1.35 percent as of December
31, 2018, the FDIC shall impose a
shortfall assessment on March 31, 2019,
equal to 1.35 percent of estimated
insured deposits as of December 31,
2018, minus the actual DIF balance as
of that date.

(ii) If the reserve ratio of the DIF is
less than 1.15 percent and has not
reached or exceeded 1.35 percent by
December 31, 2018, the FDIC shall
impose a shortfall assessment equal to
0.2 percent of estimated insured
deposits at the end of the assessment
period immediately following the
assessment period during which the
reserve ratio first reaches or exceeds
1.15 percent.

(5) Institutions’ Shares of Aggregate
Shortfall Assessment. Each insured
depository institution’s share of the
aggregate shortfall assessment shall be
determined by apportioning the
aggregate amount of the shortfall
assessment among all institutions
subject to the shortfall assessment in
proportion to each institution’s shortfall
assessment base as described in this
paragraph.

(i) Shortfall Assessment Base if
Surcharges Have Been in Effect. If
surcharges have been in effect, an
institution’s shortfall assessment base
shall equal the average of the
institution’s surcharge bases during the
surcharge period. For purposes of
determining the average surcharge base,
if an institution was not subject to the
surcharge during any assessment period
of the surcharge period, its surcharge
base shall equal zero for that assessment
period.

(ii) Shortfall Assessment Base if
Surcharges Have Not Been in Effect. If
surcharges have not been in effect, an
institution’s shortfall assessment base
shall equal the average of what its
surcharge bases would have been over
the four assessment periods ending with
the assessment period in which the
reserve ratio first reaches or exceeds
1.15 percent. If an institution would not
have been subject to a surcharge during
one of those assessment periods, its
surcharge base shall equal zero for that
assessment period.

(6) Effect of Mergers and
Consolidations on Shortfall Assessment.

(i) If an insured depository institution,
through merger or consolidation,
acquires another insured depository
institution that paid surcharges for one
or more assessment periods, the
acquirer will be subject to a shortfall
assessment and its average surcharge
base will be increased by the average
surcharge base of the acquired
institution, consistent with paragraph
(b)(5) of this section.

(ii) For the purposes of the shortfall
assessment, a merger or consolidation
means any transaction in which an
insured depository institution mergers
or consolidates with any other insured
depository institution, and includes
transactions in which an insured
depository institution either directly or
indirectly acquires all or substantially
all of the assets, or assumes all or
substantially all of the deposit liabilities
of any other insured depository
institution, but there is not a legal
merger or consolidation of the two
insured depository institutions.

(c) Assessment Credits.—

(1) Eligible Institutions. For the
purposes of this paragraph (c) of this
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section, an insured depository
institution will be considered an eligible
institution, if, for any assessment period
during the credit calculation period, the
institution was not subject to a
surcharge under paragraph (a) of this
section.

(2) Credit Calculation Period. The
credit calculation period shall begin the
assessment period after the reserve ratio
of the DIF reaches or exceeds 1.15
percent, and shall continue through the
earlier of the assessment period that the
reserve ratio of the DIF reaches or
exceeds 1.35 percent or the assessment
period that ends December 31, 2018.

(3) Determination of Aggregate
Assessment Credit Awards to All
Eligible Institutions. The FDIG shall
award an aggregate amount of
assessment credits equal to the amount
resulting from multiplying the fraction
of quarterly regular deposit insurance
assessments paid by eligible institutions
during the credit calculation period and
the amount by which the DIF increase
exceeds total surcharges imposed under
paragraph (b) of this section; provided,
however, that the aggregate amount of
assessment credits cannot exceed the
aggregate amount of quarterly deposit
insurance assessments paid by eligible
institutions during the credit calculation
period.

(i) Fraction of Quarterly Regular
Deposit Insurance Assessments Paid by
Eligible Institutions. The fraction of
assessments paid by eligible institutions
shall equal quarterly deposit insurance
assessments, as determined under
§ 327.9, paid by eligible institutions
during the credit calculation period
divided by the total amount of quarterly
deposit insurance assessments paid by
all insured depository institutions
during the credit calculation period,
excluding the aggregate amount of
surcharges imposed under paragraph (b)
of this section.

(ii) DIF Increase if the DIF Reserve
Ratio Has Reached 1.35 Percent by
December 31, 2018. The DIF increase
shall equal 0.2 percent of estimated
insured deposits as of the date that the
DIF reserve ratio first reaches or exceeds
1.35 percent.

(iii) DIF Increase if the DIF Reserve
Ratio Has Not Reached 1.35 Percent by
December 31, 2018. The DIF increase
shall equal the DIF balance on
December 31, 2018, minus 1.15 percent
of estimated insured deposits on that
date.

(4) Determination of Individual
Eligible Institutions’ Shares of Aggregate
Assessment Credit.—

(i) Assessment Credit Share. To
determine an eligible institution’s
assessment credit share, the aggregate

assessment credits awarded by the FDIC
shall be apportioned among all eligible
institutions in proportion to their
respective assessment credit bases, as
described in paragraph (c)(5)(ii) of this
section.

(ii) Assessment Credit Base. An
eligible institution’s assessment credit
base shall equal the average of its
quarterly deposit insurance assessment
bases, as determined under § 327.5,
during the credit calculation period. An
eligible institution’s credit base shall be
deemed to equal zero for any assessment
period during which the institution was
subject to a surcharge under subsection
(a).
(iii) Limitation. The assessment
credits awarded to an eligible institution
shall not exceed the total amount of
quarterly deposit insurance assessments
paid by that institution for assessment
periods during any part of the credit
calculation period that it was an eligible
institution.

(5) Effect of Merger or Consolidation
on Assessment Credit Base. If an eligible
institution acquires another eligible
institution through merger or
consolidation before the reserve ratio of
the DIF reaches 1.35 percent, the
acquirer’s quarterly deposit insurance
assessment base (for purposes of
calculating the acquirer’s assessment
credit base) shall be deemed to include
the acquired institution’s deposit
insurance assessment base for the
assessment periods prior to the merger
or consolidation that the acquired
institution was an eligible institution.

(6) Effect of Call Report Amendments.
Amendments to the quarterly Reports of
Condition and Income or the quarterly
Reports of Assets and Liabilities of U.S.
Branches and Agencies of Foreign Banks
that occur subsequent to the payment
date for the final assessment period of
the credit calculation period shall not
affect an eligible institution’s credit
share.

(7) Award and Notice of Assessment
Credits.—

(i) Award of Assessment Credits. As
soon as practicable after the earlier of
either December 31, 2018, or the date on
which the reserve ratio of the DIF
reaches 1.35 percent, the FDIC shall
notify an eligible institution of the
FDIC’s preliminary estimate of such
institution’s assessment credits and the
manner in which the FDIC calculated
such credits.

(ii) Notice of Assessment Credits. The
FDIC shall provide eligible institutions
with periodic updated notices reflecting
adjustments to the institution’s
assessment credits resulting from
requests for review or appeals, mergers
or consolidations, or the FDIC’s

application of credits to an institution’s
quarterly deposit insurance
assessments.

(8) Requests for Review and Appeal of
Assessment Credits. Any institution that
disagrees with the FDIC’s computation
of or basis for its assessment credits, as
determined under paragraph (c) of this
section, may request review of the
FDIC’s determination or appeal that
determination. Such requests for review
or appeal shall be filed pursuant to the
procedures set forth in paragraph (d) of
this section.

(9) Successors. If an insured
depository institution acquires an
eligible institution through merger or
consolidation as described in paragraph
(c)(5) of this section, after the reserve
ratio of the DIF reaches 1.35 percent, the
acquirer is successor to any assessment
credits of the acquired institution. Other
than through merger or consolidation, as
described in paragraph (c)(5) of this
section, credits awarded to an eligible
institution under this paragraph (c) of
this section are not transferable.

(10) Mergers and Consolidation
Include Only Legal Mergers and
Consolidation. For the purposes of this
paragraph (c) of this section, a merger or
consolidation does not include
transactions in which an insured
depository institution either directly or
indirectly acquires the assets of, or
assumes liability to pay any deposits
made in, any other insured depository
institution, but there is not a legal
merger or consolidation of the two
insured depository institutions.

(11) Use of Credits.—

(i) The FDIC shall apply assessment
credits awarded under this paragraph (c)
to an institution’s deposit insurance
assessments, as calculated under
§327.9, only for assessment periods in
which the reserve ratio of the DIF
exceeds 1.40 percent.

(ii) The FDIC shall apply assessment
credits to reduce an institution’s
quarterly deposit insurance assessments
by the lesser of each institution’s
remaining credits or 0.5 basis points
multiplied by the institution’s deposit
insurance assessment base in the
assessment period. The assessment
credit applied to each institution’s
deposit insurance assessment for any
assessment period shall not exceed the
institution’s total deposit insurance
assessment for that assessment period.

(iii) Any credits remaining 12
assessment periods after the FDIC
begins to apply the assessment credits
under this section will be applied to the
full amount of the assessment due for
the following assessment period, and
subsequent assessment periods, as
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determined under § 327.9, until the
credits are exhausted.

(iv) The amount of credits applied
each quarter will not be recalculated as
a result of amendments to the quarterly
Reports of Condition and Income or the
quarterly Reports of Assets and
Liabilities of U.S. Branches and
Agencies of Foreign Banks pertaining to
any quarter in which credits have been
applied.

(d) Request for Review and Appeals of
Assessment CreditsD

(1) An institution that disagrees with
the basis for its assessment credits, or
the Corporation’s computation of its
assessments credits, under paragraph (c)
of this section and seeks to change it
must submit a written request for review
and any supporting documentation to
the FDIC’s Director of the Division of
Finance.

(2) Timing. Any request for review
under this paragraph must:

(i) Be submitted within 30 days from

(A) The initial notice provided by the
FDIC to the insured depository
institution under paragraph (c)(6) of this
section stating the FDIC’s preliminary
estimate of an eligible institution’s
assessment credit and the manner in
which the assessment credit was
calculated; or

(B) Any updated notice provided by
the FDIC to the insured depository
institution under paragraph (c)(6) of this
section.

(ii) Any requests submitted after the
deadline in paragraph (d)(2)(i) of this
section will be considered untimely
filed and the institution will be
subsequently barred from submitting a
request for review of its assessment
credit.

(3) Process of Review.

(i) Upon receipt of a request for
review, the FDIC would temporarily
freeze the amount of the assessment
credit being reviewed until a final
determination is made by the
Corporation.

(ii) The FDIC may request, as part of
its review, additional information from
the insured depository institution
involved in the request and any such
information must be submitted to the
FDIC within 21 days of the FDIC’s
request.

(iii) The FDIC’s Director of the
Division of Finance, or his or her
designee, will notify the requesting
institution of his or her determination of
whether a change is warranted within
the latter of the following timeframes:

(A) 60 days of receipt by the FDIC of
the request for review; or

(B) If additional information had been
requested from the FDIC, within 60 days

of receipt of any such additional
information.

(4) Appeal. If the requesting
institution disagrees with the final
determination from the Director of the
Division of Finance, that institution may
appeal its assessment credit
determination to the FDIC’s Assessment
Appeals Committee within 30 days from
the date of the Director’s written
determination. Notice of the procedures
applicable to an appeal before the
Assessment Appeals Committee will be
included in the Director’s written
determination.

(5) Adjustments to Assessment
Credits. Once the Director of the
Division of Finance, or the Assessment
Appeals Committee, as appropriate, has
notified the requesting bank of its final
determination, then the FDIC will make
appropriate adjustments to assessment
credit amounts consistent with that
determination. Adjustments to an
insured depository institution’s
assessment credit amounts will not be
applied retroactively to reduce or
increase the quarterly deposit insurance
assessment for a prior assessment
period.

m 4.In § 327.35 revise paragraph (a) to
read as follows:

§327.35 Application of credits.

(a) Subject to the limitations in
paragraph (b) of this section, the amount
of an eligible insured depository
institution’s one-time credit shall be
applied to the maximum extent
allowable by law against that
institution’s quarterly assessment
payment under subpart A of this part,
after applying assessment credits
awarded under § 327.11(c), until the
institution’s credit is exhausted.

* * * * *

By order of the Board of Directors.

Dated at Washington, DC, this 22nd day of
October, 2015.

Federal Deposit Insurance Corporation.
Robert Feldman,

Executive Secretary.

[FR Doc. 2015-27287 Filed 11-5-15; 8:45 am]
BILLING CODE 6714-01-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1
[REG-132075-14]
RIN 1545-BM49

Extension of Time To File Certain
Information Returns; Extension of
Comment Period

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Notice of proposed rulemaking;
extension of comment period.

SUMMARY: This document extends the
comment period for a notice of
proposed rulemaking (REG-132075-14)
that was published in the Federal
Register on Thursday, August 13, 2015.
The proposed regulations relate to
extensions of time to file information
returns on forms in the W-2 series
(except Form W-2G).

DATES: Written or electronic comments
and requests for a public hearing for the
notice of proposed rulemaking
published on August 13, 2015 (80 FR
48472), is extended to January 11, 2016.
ADDRESSES: Send submissions to
CC:PA:LPD:PR (REG-132075-14), Room
5203, Internal Revenue Service, P.O.
Box 7604, Ben Franklin Station,
Washington, DC 20044. Submissions
may be hand-delivered Monday through
Friday between the hours of 8 a.m. and
4 p.m. to CC:PA:LPD:PR (REG-132075—
14), Courier’s Desk, Internal Revenue
Service, 1111 Constitution Avenue NW.,
Washington, DC, or sent electronically,
via the Federal eRulemaking Portal at
http://www.regulations.gov (indicate
IRS and REG-132075—14).

FOR FURTHER INFORMATION CONTACT:
Jonathan R. Black at (202) 317—6845 (not
a toll free number).

SUPPLEMENTARY INFORMATION: A notice
of proposed rulemaking that appeared
in the Federal Register on Thursday,
August 13, 2015 (80 FR 48472)
announced that written and electronic
comments and requests for a public
hearing must be received by November
12, 2015. In order to provide the public
with a sufficient opportunity to submit
comments, the due date to receive
electronic comments and requests for a
public hearing has been extended to
Monday, January 11, 2016.

Martin V. Franks,

Chief, Publications and Regulations Branch,
Legal Processing Division, Associate Chief
Counsel (Procedure and Administration).
[FR Doc. 201528279 Filed 11-5-15; 8:45 am]
BILLING CODE 4830-01-P
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DEPARTMENT OF VETERAN AFFAIRS
38 CFR Part 74
RIN 2900-A063

VA Veteran-Owned Small Business
(VOSB) Verification Guidelines

AGENCY: Department of Veteran Affairs.
ACTION: Proposed rule.

SUMMARY: The Department of Veterans
Affairs (VA) is proposing to amend its
regulations governing the VA Veteran-
Owned Small Business (VOSB)
Verification Program. VA seeks to find
an appropriate balance between
preventing fraud in the Veterans First
Contracting Program and providing a
process that would make it easier for
more VOSBs to become verified. The
Verification Program has been the
subject of reports from both the
Government Accountability Office
(GAO) and VA'’s Office of Inspector
General stating that despite VA’s
Verification Program, fraud still exists
in the Veterans First Contracting
Program. Some stakeholder feedback
has been that the current regulations at
38 CFR part 74 are too open to
interpretation and are unnecessarily
more rigorous than similar certification
programs run by the Small Business
Administration (SBA). This proposed
rule would clarify the eligibility
requirements for businesses to obtain
“verified” status, add and revise
definitions, reorder requirements,
redefine the definition of “control”, and
explain examination procedure and
review processes. This proposed rule
would additionally implement new
changes—references to community
property restrictions, ‘“unconditional”
ownership, day-to-day requirements,
and full-time requirements would be
removed or revised and limited in
scope; an exception for majority,
supermajority, unanimous, or other
voting provisions for extraordinary
business decisions would be added.

DATES: Comments must be received by
VA on or before January 5, 2016.

ADDRESSES: Written comments may be
submitted through
www.Regulations.gov; by mail or hand-
delivery to Director, Regulation Policy
and Management (02REG), Department
of Veterans Affairs, 810 Vermont Ave.
NW., Room 1068, Washington, DC
20420; or by fax to (202) 273-9026.
Comments should indicate that they are
submitted in response to “RIN 2900-
AO63—VA Veteran-Owned Small
Business (VOSB) Verification
Guidelines”. Copies of comments
received will be available for public

inspection in the Office of Regulation
Policy and Management, Room 1068,
between the hours of 8:00 a.m. and 4:30
p.m., Monday through Friday (except
holidays). Please call (202) 461-4902 for
an appointment. (This is not a toll-free
number.) In addition, during the
comment period, comments may be
viewed online through the Federal
Docket Management System (FDMS) at
www.Regulations.gov.

FOR FURTHER INFORMATION CONTACT: Tom
Leney, Executive Director, Office of
Small and Disadvantaged Utilization
(0OOVE), Department of Veterans Affairs,
810 Vermont Ave. NW., Washington, DC
20420, (202) 461—-4300. (This is not a
toll-free number.)

SUPPLEMENTARY INFORMATION: An
Advanced Notice of Proposed
Rulemaking was provided with a 60-day
comment period which ended on July
12, 2013. We received comments from
39 commenters; the issues raised by
these comments have been considered
in drafting this proposed rule. We thank
all commenters for their participation in
this process. The bases for the proposed
amendments are as follows.

Within § 74.1, VA proposes to create
two new terms and amend or remove
several definitions. New terms; “daily
business operations” and ‘“Permanent
caregiver” would be added. The term
“daily business operations” would
replace ‘“Day-to-day management’” and
‘“‘day-to-day operations” both of which
would be removed; these definitions
would be merged in order to simplify
amendments made to § 74.4 while
ensuring statutory requirements are still
enforced/imposed. In addition,
Permanent caregiver would be
incorporated into § 74.1 whereas
previously the concept and terminology
was referenced in the regulation, most
clearly at § 74.4(g)(1), but not defined.
The term would be changed to
permanent caregiver and references to
personal caregiver would be removed.
This amendment would create a
definition which would account for
definitions of similar and related terms
found in 13 CFR 125.8(c), 13 CFR
125.8(d), 38 CFR 3.340(b), and 38 CFR
71.30. This change is intended to take
multiple requirements, found
throughout regulation, and synthesize
them into a single cohesive definition.
For purposes of this Part, a requirement
that the applicant provide an
explanatory statement which states the
nexus between the veteran’s disability
and the need for the permanent
caregiver to manage the concern would
be added to assist in program
administration.

The following terms would be
amended:

The term Center for Veterans
Enterprise would be changed to revise
Center for Verification and Evaluation
(CVE) to reflect the name change
effectuated at 78 FR 59861, September
30, 2013. The definition of CVE would
be further amended to reflect the change
to the functions of this office.

Joint venture would be amended to
contain project and time restrictions
utilized by other set-aside programs. VA
has also added language to clearly
address the current policy by indicating
that at least one venturer must be a
Veteran Owned Small Business (VOSB).

The definition of Office of Small and
Disadvantaged Business Utilization
would be amended to more accurately
convey the role fulfilled by this office
with respect to VOSB matters.

Participant would be amended to
emphasize CVE’s role in verifying
status.

Primary industry classification would
be amended to make a technical change
to use the acronym NAICS as it had
already been spelled out and properly
noted in a parenthetical earlier in the
definition.

Principal place of business would be
amended to make a technical change,
specifically the term ““day-to-day
operation” would be removed and
replaced by ‘“‘daily business operations”
in accordance with the amended term
from earlier in the definitions section.

Service-disabled veteran would be
amended as the current definition has
led to confusion regarding the
documentation necessary to establish a
service-connected disability. This
change would also help increase
program efficiency by specifically
referencing BIRLS, the system that
allows CVE to quickly and accurately
determine veteran status.

Service-disabled veteran-owned small
business concern would be amended to
remove reference to Reservists or
members of the National Guard. This
reference is appropriately addressed by
the amended definition of Veteran. The
word spouse would be removed in the
first sentence and the word “‘the” would
be added before “permanent caregiver”.
This change would clarify for the public
and potential participants the situations
under which a permanent caregiver,
previously referred to as a personal
caregiver or spouse, would be able to
maintain VOSB eligibility on behalf of
a veteran. In the amended regulation,
the requirements one must meet to serve
as a permanent caregiver would be
clearly defined. In order to avoid fraud,
waste and abuse any spouse seeking to
stand in for a veteran with permanent
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and severe disability would have to
meet these same requirements.
Therefore, the reference to spouse,
separately from permanent caregiver,
would be redundant and potentially
confusing. Due to the use of the term
“veteran”’ as opposed to ‘“‘veteran or
service-disabled veteran” throughout
the amended regulation, a new last
sentence would be added to clearly state
that this change did not alter the
requirements for an SDVOSB.

Small business concern would be
amended to make a technical change
removing the word “is” simply for
clarity.

Surviving Spouse would be amended
to make a technical change, specifically
the Veterans Benefits Administration
would be abbreviated as VBA.

The definition for unconditional
ownership would be removed; the
concept of ownership as required for
this program would be addressed only
in §74.3(b) to avoid any conflict in the
interpretation of the meaning.

Verification eligibility period would
be amended to reflect the increased
period for eligibility—which was
changed from 12 months to 2 years; this
amendment was established via 77 FR
38181, June 27, 2012. Additionally a
technical change would amend the
reference to Center for Veterans
Enterprise by replacing it with the
abbreviation CVE. A final technical
change would replace the word “‘year”
with “eligibility period” to agree with
the change in the first sentence.

Veteran would be amended to add a
reference to VBA. This revised
definition is meant to be inclusive of all
persons who served on active duty and
were discharged or released under
conditions other than dishonorable.
Historically the program has had an
issue wherein applicants who did in
fact qualify as veterans under the
statutory definition, did not meet the
standards outlined in § 74.1. This
change is not intended to create a new
class of veteran, but rather to clarify that
those who are eligible under the
applicable statutes will be found eligible
for participation in this program.

Veterans Affairs Acquisition
Regulation is amended to remove
Veterans Affairs and refer to VA as this
is previously defined within the section.

Section 74.2 would be amended by
revising paragraphs (a)—(e) and adding
new paragraphs (f) and (g). In both 2010
and 2012, GAO published reports
tasking VA with reducing potential
instances of fraud, waste and abuse. VA
has found in its administration of the
verification program that the use of the
procedures identified in § 74.2(e) best
protects VA acquisition integrity and

diminishes ongoing exposure to fraud,
waste and abuse. Therefore, for such
limited situations as identified in § 74.2,
and only in these limited instances, VA
finds that immediate removal from
public listing is warranted in order to
protect the integrity of VA procurement.
Accordingly, the amendments to § 74.2
would serve to more comprehensively
outline the circumstances under which
a participant would be found ineligible
for the VOSB Verification program

Section 74.2(a) would be amended to
add the clause “submitted required
supplemental documentation at http://
www. VetBiz.gov,” to clearly explicate
the key steps necessary for an
application and verification.
Additionally, a technical change would
be made to use the abbreviated form
“CVE” for consistency.

Section 74.2 (b) would be amended to
support the current policy use of good
character to address the potential
impact of criminal activity on eligibility
and thus to better protect the
government from fraud, waste and
abuse. The title would be amended to
reference the System for Award
Management (SAM), which has replaced
the Excluded Parties List System.
Additionally, the language of the first
sentence would be amended to address
the impact of 38 U.S.C. 8127(g)(3),
which now provides VA authority to
exclude all principals in the business
concern. Accordingly, the language of
§74.2 would be amended to provide
notice that the debarment of any
individual holding an ownership and
control interest in the concern will
impact the concern’s eligibility.

Section 74.2(c) would be amended by
adding the phrase “false statements or
information” to reference the title and
provide further clarification on the
eligibility requirements. The removal
provision would be additionally
reworded to clarify the current policy
interpretation that removal is
immediate. Finally a technical change
would remove “‘the” before CVE in the
last sentence.

Section 74.2(d) would be amended by
including tax liens and unresolved
debts owed to various governmental
entities outside of the Federal
government as financial obligations that
would disqualify an applicant for
inclusion in the Vetbiz VIP database.
The title would be additionally
amended to reflect this change.

Section 74.2(e) would be amended to
clarify the consequences of SBA protest
decisions and other negative findings.
“Other negative findings” was
additionally clarified by specifically
referencing status protest decisions
pursuant to 48 CFR 819.307. The title of

this section would be accordingly
amended to clarify this section is not
limited to SBA decisions. In order to
properly effectuate the provisions of the
amended 48 CFR 819.307, § 74.2(e)
would be amended to allow for
immediate removal. The final sentence
would be amended to take into account
“other negative findings.”

Section 74.2(f) would be added to
better effectuate the licensure
requirement previously found in
§74.21(9). Through administration of
the program, VA has determined that
continued inclusion of concerns who
fail to obtain and keep current required
licenses creates a significant risk to the
procurement process. Therefore,
immediate removal from the VetBiz VIP
database is warranted to protect the
agency from fraud, waste and abuse.

Section 74.2(g) would be added to
specifically reference SAM registration.
SAM is a consolidated listing of
previous databases and was not in
existence at the time the original
regulation was created and therefore
was not referenced. Registration through
SAM is required by 48 CFR 4.1200
(supplemented by 48 CFR 804.1102).

Section 74.3(a) would be amended to
simplify the title in order to avoid the
potential for confusion. A technical
change would remove the reference
service-disabled Veteran. Reference to
both veterans and service-disabled
veterans in the regulation has proven to
cause confusion for some applicants. By
referencing only veterans, and making a
change to the definition of service-
disabled veteran owned small business,
that confusion would be eliminated.
The reference to employee stock
ownership plans (ESOPs) would also be
removed. Through years of program
administration it has become clear that
this exception does not fit within the
verification program. ESOPs have
changed in ways making evaluation
very difficult. It is not clear how this
exception benefits the veteran owner.
Concerns having ESOPs could still be
verified, so long as they meet all of the
ownership requirements set forth in the
regulation.

Section 74.3(b) would be amended to
directly address the concerns of VA in
balancing commercially reasonable
business practices against procurement
integrity. Section 74.3(b) as it is
currently written is considered by many
in the veteran community to be unduly
burdensome. VA considered these
concerns and addressed them by
proposing to limit the scope of
unconditional ownership, accepting
commercially reasonable conditions and
excluding only those that create a
significant risk of fraud, waste and
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abuse. The new language would outline
the concept of commercially reasonable
business practices and how they will be
evaluated by the program. The
exception for conditions after death or
incapacity would remain unchanged.
Section 74.3(b)(1) would be added to
explain the process by which CVE will
evaluate the commercial reasonability of
conditions. This would be done on a
case-by-case basis. Section 74.3(b)(2)
would be added separately as the
scenario addressed, regarding absence of
fully vested interests, relates to a
significant risk for fraud, waste and
abuse, which would therefore
bespecifically exempted from the
commercial reasonability analysis
described in § 74.3(b)(1).

Section 74.3(c) would be amended by
numerous technical changes.
Specifically, subparagraphs (1), (2), and
(3) would be removed from paragraph
(b) and redesignated in new paragraph
(c). Additional technical change to new
paragraph (c) would remove references
to “unconditional” as the requirements
of this paragraph apply to all aspects of
ownership. The reference to service-
disabled veteran would be removed to
conform with changes outlined in the
explanation of § 74.3(a). Language
would be added to paragraphs 74.3(c)
(2) and (3) to align with a similar
statement in paragraph (1) expressing
how ownership must be demonstrated.

Section 74.3(c) would be redesignated
as § 74.3(d) to account for new § 74.3(c)
having been added. A technical change
would remove the reference to service-
disabled veteran to conform with
changes outlined in the explanation of
§ 74.3(a).

Section 74.3(d) would be redesignated
as § 74.3(e) to account for addition of
new §74.3(c). A technical change would
remove the reference to service-disabled
veteran to conform with changes
outlined in the explanation of § 74.3(a).
The clause relating to joint venture
profit distribution would be removed
from this section. This requirement
would be now addressed in § 74.5.
Section 74.4(d)(5) (redesignated
§ 74.4(e)(4)) would be amended to
change “should” to “must” in order to
create an enforceable requirement.

Section 74.3(e) would be redesignated
as § 74.3(f) to account for addition of
new §74.3(c). A technical change would
remove the reference to service-disabled
veteran to conform with changes
outlined in the explanation of § 74.3(a).
Section 74.3(e)(1) would be amended by
a technical change to replace
“application” with “VA Form 0877” in
order to clarify the requirement and
conform language to the rest of the
regulation. Section 74.3(e)(1) would be

changed to add a 30-day time period for
submission of new application after a
change in ownership. This change
would provide the agency the ability to
definitively and accurately track
changes of ownership. By adding a time
period for new application, the program
would be better able to comply with its
statutory mandate of verifying that all
concerns listed in the VIP Database meet
the ownership and control requirement
of the regulation.

Section 74.3(e)(3) would be amended
by a technical change to replace
“application” with “VA Form 0877 in
order to clarify the requirement and
conform language to the rest of the
regulation.

Section 74.3(e)(4) would be amended
to add a reference to §74.14 to
demonstrate the potential impact of
change of ownership on the eligibility
period.

Section 74.3(f) would be removed in
its entirety. In administering the
program, this requirement was found to
be unduly burdensome on veterans.
CVE has also found that implementation
of this provision does not significantly
reduce the risk of fraud, waste and
abuse in the program.

Section 74.4(a) would be amended to
align with the changes made to
definitions in § 74.1. The term ‘““day-to-
day management” would be removed as
described above, and this would require
the language of § 74.4(a) to be revised.
The second sentence is moved from
§ 74.4(b) for organizational purposes
and clarity.

Section 74.4(b) would be amended to
align with the changes made to
definitions in § 74.1. The term ‘““day-to-
day management” would be removed as
descried above, and this would require
the language of § 74.4(b) to be revised.
The last sentence would be amended to
add a reference to § 74.4(j)(2) in order to
properly identify the paragraph which
establishes this requirement.

Section 74.4(c)(1) would be amended
by technical change to remove “or
service-disabled veterans” to eliminate
confusion. Veteran classification issues
are already addressed in § 74.1 as
described above. The second and third
sentences would be edited to clarify that
the requirements apply only to Veteran
owners, as opposed to non-Veteran
owners of the concern. Section
74.4(c)(2) would be amended by
technical change to redesingatelist as
(c)(3). Section 74.4(c)(3) would be
amended by technical change to be
listed as (c)(2). The new organization
would more logically group related
concepts. Section 74.4(c)(4) would be
amended by a technical change to be
listed as § 74.4(d). This amendment

would make it clear that this
requirement applies to all aspects of
control, not just those detailed in

§ 74.4(c). An additional technical
change would amend the reference to
paragraph (f) to paragraph (h) to
correspond with redesignating of
sections described below.

Section 74.4(e) would be amended
and reorganized. VA would reorganize
this provision, as well as following
paragraphs of § 74.4 to clarify that there
are certain control requirements that
apply to all business entities, while
others apply to specific business types
(e.g. Corporation, LLC, Partnership).
This new organization would clearly lay
out the generally applicable standards
in paragraph (e) and then move to the
specific requirements for different
business types in the following
paragraphs. In the current version of the
regulation, these general and specific
requirements exist, but are not laid out
in a logical and clear manner.

A new provision would be added in
at § 74.4(e) in order to describe the
general control requirements outlined in
the explanation above. A reference to
“extraordinary business decisions”
would be added at § 74.4(e)(1) and (3) to
clarify existing program policy. This
exception would protect the minority
owners of firms thereby encouraging
investment and participation in veteran
owned businesses. Section 74.4(d)
would be redesignated as § 74.4(f) to
account for addition of new § 74.4(d)
and § 74.4(e). Language would be added
to refer to § 74.4(e)(1) to assimilate the
exception created therein. Section
74.4(e) would be redesignated as
§ 74.4(g) to account for addition of new
§74.4(d) and § 74.4(e). Language would
be added to refer to § 74.4(e)(1) to
assimilate the exception created therein.
Section 74.4(f) would be redesignated as
§ 74.4(h) to account for the addition of
new §74.4(d) and § 74.4(e). Section
74.4(f) is would also be amended to
account for the general requirements of
74.4(e) and to emphasize the specific
criterion relating only to incorporations.
Section 74.4(f) (new § 74.4(h) would
also be amended to succinctly and
clearly encapsulate the exception
created in existing § 74.4(f)(1) (1), (ii),
and (iii), and referenced in § 74.4(c)(4).
The language ‘““at any time for any
reason” would be added to focus the
provision on commercially reasonable
business structures. VA intends these
changes to simplify requirements
relating to control and delete
redundancies. Section 74.4(g) and its
associated subparagraphs would be
redesignated as § 74.4(i). It would be
further amended by technical change to
remove the word “such” from the
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second sentence in order to clarify that
these limitations apply to all non-
Veterans. This change would help to
guard against fraud. The term “personal
caregiver” would be changed to
“permanent caregiver” to be consistent
with the definition added to § 74.1.
Section 74.4(g)(3), redesignated as

§ 74.4(i)(3), would be amended to
replace the word ““salary”” with
‘“‘compensation” in order to be
consistent. Additionally, in order to
reflect current program policy, the word
“dividends”” would be replaced by the
word “‘distributions’” with regard to
sources of compensation. This reference
would be moved to directly follow the
word ‘“‘compensation” for clarity.
Section 74.4(i) would be redesignated as
§ 74.4(j) with conforming and clarifying
changes.

Section 74.5 would be revised to
include joint ventures. The language
would be reworded to clearly establish
that 38 CFR part 74 does not supersede
13 CFR part 121 with respect to size
determinations. A paragraph (b) would
be added to specifically address
eligibility of joint ventures.
Subparagraph (b)(2) would be moved
from its previous placement in 38 CFR
74.3(d)(2) for organization and to
address all joint venture issues in one
section. Additionally, the language
would be edited in order to clarify that
the VOSB entity, rather than the
individual Veteran owner(s), must be
entitled to the distribution.
Subparagraphs (b)(1) and (b)(3) would
be added to provide notice of the
requirements outlined elsewhere in VA
Regulation (819.7003).

Section 74.10 would be amended to
remove reference to physical address for
CVE. Addresses or methods for
submission may change over time, and
this change allows CVE to make
reasonable and necessary adjustments
without the need for amendment of the
regulation.

Section 74.11 would be amended by
a technical change to redesignate
paragraphs (c)—(g) to account for
addition of new paragraph (c).
Additionally, “Center for Veterans
Enterprise”” would be changed to “CVE”
in paragraph (a). Finally, “[tlhe CVE”
would be changed to “CVE” in
paragraph (a).

Section 74.11(c) would be added to
address the potential circumstances
created if CVE does not receive all
requested documentation. As a result of
statutory changes, the program now
must certify applicants prior to
admission in the database. In order to
comply with the statute, VA requests
documentation to demonstrate
eligibility. This paragraph would put

the public on notice that failure to
adequately respond to these document
requests may render CVE unable to
verify the eligibility of a concern and
therefore may result in denial. The
original § 74.11(c) would be
redesignated as § 74.11(d) and would be
amended by a technical change to insert
a reference to the newly added
paragraph (c). Additionally, the
reference to paragraph (d) would be
changed to paragraph (e) to account for
redesignating. The term “totality of
circumstances’” would be added to
clarify long standing CVE interpretation
and procedure. References to § 74.11(b)
and § 74.13(a) would be added to
highlight all applicable exceptions.
Finally, a last sentence would be added
to clarify in the regulatory text
longstanding VA policy that the
applicant bears the burden of
establishing VOSB status.

Section 74.11(d) would be
redesignated as § 74.11(e). The third
sentence would be removed as it refers
to withdrawal or removal of verified
status. This issue is addressed in 38 CFR
74.21, which specifically deals with
how participants can exit the VetBiz VIP
database. Therefore, the removal would
help to eliminate redundancy and
reduce the likelihood of confusion.
Current § 74.11(e) would be
redesignated as § 74.11(f), and § 74.11(f)
would be redesignated as § 74.11(g).

The revised § 74.11(e) would consist
of subparagraphs (1) and (2).
Subparagraph (1) would continue to
provide notice of the requirement for
participants to provide notice to CVE of
changed circumstances. Subparagraph
(2) would specify that bankruptcy is a
changed circumstance, and the section
would include requirements to protect
the agency through the bankruptcy
process.

Current section 74.11(g) would be
redesignated as § 74.11(h). A second
sentence would be added to increase
program efficiency by ensuring that
applicants provide updated contact
information. This would allow the
program to use the most efficient
methods to dispatch determinations and
ensure that applicants will receive
determinations in a timely manner.

Section 74.12 would be amended to
expand the list of required
documentation in order to provide
notice of documentation that is
routinely requested by CVE. This
amended list would include documents
previously referenced by § 74.20(b).
While the documents would still be
required for examination as described in
§74.20(b), they also are initially
required for the application. As the
application is a concern’s first exposure

with the process, VA finds this list
would be more appropriately placed in
this section to put the public on notice
of the documentary requirements.
Additionally, “electronic form” would
be changed to “VA Form 0877”
throughout for clarity. Similarly,
“attachments” would be changed to
“supplemental documentation”
throughout. Finally, the last two
sentences would be combined and
slightly reworded for clarity.

Section 74.13(a) would be amended to
modify the start of the relevant 30-day
time period. This change would provide
the agency the ability to definitively and
accurately track the request for
reconsideration proceedings.
Additionally, this change would
provide the agency the ability to control
the regulatory time period and
consistently apply the subsequent
provisions of the paragraph. The
instructions for submission of a request
for reconsideration would be changed to
indicate that all instructions for proper
submission will be found in the denial
decision. Addresses or methods for
submission may change over time, and
this change would allow CVE to make
reasonable and necessary adjustments
without the need for amendment of the
regulation. A sentence stating that the
applicant may submit additional or
amended documentation would be
added to clarify existing program policy.
Finally, the last sentence would be
removed due to redundancy with the
first sentence of paragraph (b).

Section 74.13(d) would be amended
to change “or” to “‘and” in the first
sentence to accurately reflect the actions
taken by CVE in these situations.
Additionally, information regarding
how an applicant can request a formal
size determination from the SBA would
be removed as individual business
concerns cannot request formal size
determinations. In an instance where
CVE denies for size issues, CVE would
request a formal size determination
directly, and the company would be
eligible to submit a request for
reconsideration. A conforming
amendment would be made to
§ 74.13(e). Section 74.13(g) would be
amended to add a sentence to increase
program efficiency by ensuring that
applicants provide updated contact
information. This would allow the
program to use the most efficient
methods to dispatch determinations and
ensure that applicants will receive the
determinations in a timely manner.

Section 74.14 would be amended to
include notices of verified status
cancellation in the list of determinations
that trigger a waiting period before a
concern may submit a new verification
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application. This appears to have been
an omission in the prior version of the
regulation. Additionally, the waiting
period would be expanded from 6
months to 12 months. The program has
instituted several procedures to assist
applicants to identify and address easily
correctable issues that render the
applicant ineligible. The class of notices
listed in § 74.14 are generally issued to
applicants with substantial issues
causing ineligibility. The 12-month
waiting period would ensure that
applicants will be motivated to avail
themselves of the resources provided by
CVE and allow sufficient time for
ineligible concerns to address
significant issues. Additionally, this
would increase the efficiency of the
program by reducing the number of
applications submitted by concerns that
do not conform to the verification
guidelines.

The current text of § 74.14, as
amended, would be designated as
§ 74.14(a) and new provisions would be
added in § 74.14(b) providing for
immediate removal of ineligible
participants from the VetBiz VIP
verification database. VA only intends,
to the extent practicable, to list as
verified in the VetBiz VIP database
concerns which currently meet
verification requirements. This would
serve the important purpose of assisting
COs in the procurement process by
ensuring the database only includes
concerns that are eligible for award of
set aside procurements.

Section 74.15(a) would be split into
paragraphs (a), (b), and (c). A technical
change would be made to what would
be redesignated as § 74.15(a) to improve
specificity. A change would be made to
what would be redesignated as
§ 74.15(b) to require participants to
inform CVE within 30 days of changes
affecting eligibility, consistent with
§ 74.3(f)(1). A substantive change would
be made to the list that would be
redesignated as § 74.15(c), which would
be expanded to include all situations in
which the eligibility period may be
shortened. Section 74.15(b) would be
removed because it dealt with
affiliation. Section 74.5 would state that
the SBA will make determinations on
affiliation. Therefore, any shortening of
the eligibility period due to an
affiliation determination would result
from an SBA determination. This
scenario would be addressed by
§74.2(e), and is referenced
appropriately at what would be
designated § 74.15(c). Finally,
paragraphs (c), (d), and (e) would be
redesignated as (d), (e) and (f)

respectively.

Section 74.20(b) would be amended
by minor technical changes in the first
three sentences for simplicity and
clarification. In the first sentence, the
phrase, “or parts of the program
examination” would be removed. In the
second sentence, ‘‘location’” would be
changed to “location(s).” In the third
sentence, the word ‘“‘[e]xaminers” is
changed to “CVE.” Section 74.12,
“[wlhat must a concern submit to apply
for VetBiz VIP Verification Program,”
would fully address the required
documentation necessary for
verification and therefore the complete
list would be removed from § 74.20 in
order to avoid redundancy and
confusion.

Section 74.21 would be extensively
reordered for clarity and to conform
with changes made to other sections of
the regulatory text. Section 74.21(a)
would be amended by a technical
change to remove reference to the
“verified’ status button” in order to
reflect the current graphical user
interface of the VIP database.
Additionally, “Vendor Information
Pages” would be changed to “VIP.”
Section 74.21(b) would include a
technical edit, “Vendor Information
Pages” changed to “VIP.” Section
74.21(c) would be added to reference
the immediate removal provisions
established by and clarified in § 74.2.
Previous § 74.21(c) and associated
subparagraphs would be redesignated as
§74.21(d) and associated
subparagraphs. Additionally, reference
to the “’verified’ status button” would
be removed to reflect the current
graphical user interface of the database.
Section 74.21(c)(5) would be removed as
involuntary exclusions would now be
addressed in § 74.2. Section 74.21(c)(6)
would be redesignated as § 74.21(d)(5)
to account for deletion of (c)(5).
Additionally, the phrase “or its agents”
would be added to clarify who may
request documents. Section 74.21(c)(7)
would be redesignated as § 74.21(d)(6)
to account for deletion of (c)(5). Section
74.21(c)(8) would be removed as the
action addressed by that provision
would now be addressed in § 74.2.
Section 74.21(c)(9) would be removed as
the provision would now be included in
§74.2 as a grounds for immediate
removal. Section 74.21(c)(10) would be
redesignated as § 74.21(d)(7). The term
“application” would be removed as VA
Form 0877 reflects current program
requirements. 60 days would be
changed to 30 days to conform with
revised § 74.3(f)(1) of this part. Section
74.21(e) would be added as notice to the
public that failure to report changed
circumstances within 30 days is in and

of itself good cause to initiate
cancellation proceedings.

Section 74.22(a) would be amended to
base the start of the relevant 30-day time
period on the date on which CVE sent
notice of proposed cancellation of
verified status. This change would
provide the agency the ability to
definitively and accurately track the
cancellation proceedings. Additionally,
this change would provide the agency
the ability to control the regulatory time
period and consistently apply the
subsequent provisions of the paragraph.
section 74.22(e) would be amended by
a technical change to replace “Office of
Small and Disadvantaged Business
Utilization” with "OSDBU.”

Section 74.25 would be amended by
a technical change to replace
“Department” with “VA.” Additionally,
the provision would be revised to
expand the pool of individuals required
to provide personally identifiable
information.

Section 74.26 would be amended by
technical change to reflect the amended
title of § 74.12.

Section 74.27 would be amended to
reword the first sentence to specify that
all documents submitted to the program,
not only those used to complete
applications, will be stored
electronically. Additionally, “VetBiz
Vendor Information Pages” would be
changed to “CVE” in order to clearly
denote who will be in possession of the
documents and responsible for their
retention. The location reference would
be removed due to the electronic nature
of the records to be maintained by the
program. The second sentence would be
revised to indicate that any owner
information provided will be compared
to any available records. Finally,
references to records management
procedures to be followed and
procedures governing data breaches
would be added.

Section 74.28 would be amended to
abbreviate references to VA and CVE.

Section 74.29 would be amended to
refer to VA’s records management
procedures, which would govern, absent
a timely written request from the
Government Accountability Office.

Effect of Rulemaking

The Code of Federal Regulations, as
proposed to be revised by this
rulemaking, would represent the
exclusive legal authority on this subject.
No contrary rules or procedures would
be authorized. All VA guidance would
be read to conform with the rule finally
adopted if possible or, if not possible,
such guidance would be superseded.



68800

Federal Register/Vol. 80, No. 215/Friday, November 6, 2015/Proposed Rules

Paperwork Reduction Act

This proposed rule contains no
provision constituting a collection of
information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3521).

Regulatory Flexibility Act

The Secretary hereby certifies that
this proposed rule would not have a
significant economic impact on a
substantial number of small entities as
they are defined in the Regulatory
Flexibility Act (5 U.S.C. 601-612). This
proposed rule would generally be small
business neutral, as it would apply only
to applying for verified status in the
VetBiz.gov Vendor Information Pages
(VIP) database. The proposed regulation
would merely seek to clarify and
streamline the existing rule and would
add no additional burdens or
restrictions on applicants or participants
with regard to the VA VOSB
Verification Program. The overall
impact of the proposed rule would be of
benefit to small businesses owned by
veterans or service-disabled veterans.
VA estimates the cost to an individual
business to be less than $100.00 for 70—
75 percent of the businesses seeking
verification, and the average cost to the
entire population of veterans seeking to
become verified is less than $325.00 on
average. On this basis, the Secretary
certifies that the adoption of this
proposed rule would not have a
significant economic impact on a
substantial number of small entities as
they are defined in the Regulatory
Flexibility Act. Therefore, under 5
U.S.C. 605(b), this rulemaking is exempt
from the initial and final regulatory
flexibility analysis requirements of
§§ 603 and 604.

Executive Orders 12866 and 13563

Executive Orders 12866 and 13563
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, when regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, and other advantages,
distributive impacts and equity).
Executive Order 13563 (Improving
Regulation and Regulatory Review)
emphasizes the importance of
quantifying both costs and benefits,
reducing costs, harmonizing rules, and
promoting flexibility. Executive Order
12866 (Regulatory Planning and
Review) defines a “significant
regulatory action,” which requires
review by the Office of Management and
Budget (OMB), as ““any regulatory action

that is likely to result in a rule that may:
(1) Have an annual effect on the
economy of $100 million or more or
adversely affect in a material way the
economy, a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
State, local, or tribal governments or
communities; (2) Create a serious
inconsistency or otherwise interfere
with an action taken or planned by
another agency; (3) Materially alter the
budgetary impact of entitlements,
grants, user fees, or loan programs or the
rights and obligations of recipients
thereof; or (4) Raise novel legal or policy
issues arising out of legal mandates, the
President’s priorities, or the principles
set forth in this Executive Order.”

The economic, interagency,
budgetary, legal, and policy
implications of this regulatory action
have been examined, and it has been
determined not to be a significant
regulatory action under Executive Order
12866.

Unfunded Mandates

The Unfunded Mandates Reform Act
of 1995 requires, at 2 U.S.C. 1532, that
agencies prepare an assessment of
anticipated costs and benefits before
issuing any rule that may result in the
expenditure by State, local, and tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
(adjusted annually for inflation) in any
one year. This proposed rule would
have no such effect on State, local, and
tribal governments, or on the private
sector.

Catalog of Federal Domestic Assistance

This proposed rule would affect the
verification guidelines of veteran-owned
small businesses, for which there is no
Catalog of Federal Domestic Assistance
program number.

Signing Authority

The Secretary of Veterans Affairs, or
designee, approved this document and
authorized the undersigned to sign and
submit the document to the Office of the
Federal Register for publication
electronically as an official document of
the Department of Veterans Affairs.
Robert L. Nabors II, Chief of Staff,
Department of Veterans Affairs,
approved this document on October 20,
2015, for publication.

List of Subjects in 38 CFR Part 74

Administrative practice and
procedure, Privacy, Reporting and
recordkeeping requirements, Small
businesses, Veterans.

Dated: November 2, 2015.
Michael P. Shores,
Chief Impact Analyst, Office of Regulation
Policy & Management, Office of the General
Counsel, Department of Veterans Affairs.

For the reasons set forth in the
preamble, we propose to amend 38 CFR
part 74 as follows:

PART 74—VETERANS SMALL
BUSINESS REGULATIONS

m 1. The authority citation for Part 74
continues to read as follows:

Authority: 38 U.S.C. 501 and 513, unless
otherwise noted.

m 2. Revise § 74.1 to read as follows:

§74.1 What definitions are important for
VetBiz Vendor Information Pages (VIP)
Verification Program?

For the purpose of part 74, the
following definitions apply.

Center for Verification and Evaluation
(CVE) is an office within the U.S.
Department of Veterans Affairs (VA) and
is a subdivision of VA’s Office of Small
and Disadvantaged Business Utilization.
CVE receives and reviews all
applications for eligibility under this
part and maintains the VIP database.
CVE assists VA contracting offices to
identify veteran-owned small businesses
and communicates with the Small
Business Administration (SBA) with
regard to small business status.

Duaily Business Operations are, at a
minimum, the marketing, production,
sales, and administrative functions of
the firm, as well as, the supervision of
the executive team, the implementation
of sound policies and the setting of the
strategic direction of the firm.

Days are calendar days. In computing
any period of time described in part 74,
the day from which the period begins to
run is not counted, and when the last
day of the period is a Saturday, Sunday,
or Federal holiday, the period extends
to the next day that is not a Saturday,
Sunday, or Federal holiday. Similarly,
in circumstances where CVE is closed
for all or part of the last day, the period
extends to the next day on which the
agency is open.

Eligible individual means a veteran,
service-disabled veteran, or surviving
spouse, as defined in this section.

Immediate family member means
father, mother, husband, wife, son,
daughter, brother, sister, grandfather,
grandmother, grandson, granddaughter,
father-in-law, and mother-in-law.

Joint venture is an association of two
or more small business concerns to
engage in and carry out no more than
three specific or limited-purpose
business ventures for joint profit over a
two year period, for which purpose they
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combine their efforts, property, money,
skill, or knowledge, but not on a
continuing or permanent basis for
conducting business generally. A joint
venture must be comprised of at least
one veteran owned small business. For
VA contracts a joint venture must be in
the form of a separate legal entity.

Negative control includes, but is not
limited to, instances where a minority
shareholder has the ability, under the
concern’s chapter, by-laws, or
shareholder’s agreement, to prevent a
quorum or otherwise block action by the
board of directors or shareholders

Non-veteran means any individual
who does not claim veteran status, or
upon whose status an applicant or
participant does not rely in qualifying
for VetBiz Vendor Information Pages
(VIP) Verification Program participation.

Office of Small and Disadvantaged
Business Utilization (OSDBU) is the
office within VA that establishes and
monitors small business program goals
at the prime and subcontract levels.
OSDBU works with VA Acquisitions to
ensure the creation and expansion of
small businesses opportunities by
promoting the use of set-aside
contracting vehicles within VA
procurement. OSDBU connects and
enables veterans to gain access to these
federal procurement opportunities. The
Executive Director, OSDBU, is the VA
liaison with the SBA. Information
copies of correspondence sent to the
SBA seeking a certificate of competency
determination must be concurrently
provided to the Director, OSDBU. Before
appealing a certificate of competency,
the Head of Contracting Activity must
seek concurrence from the Director,
OSDBU.

Participant means a veteran-owned
small business concern which CVE has
“verified” and deemed eligible to
participate in VA’s veteran-owned small
business program.

Permanent caregiver is the spouse, or
an individual, 18 years of age or older,
who is legally designated, in writing, to
undertake responsibility for managing
the well-being of the service-disabled
veteran with a permanent and severe
disability, as determined by VA’s
Veterans Benefits Administration
(VBA), to include housing, health and
safety. A permanent caregiver may, but
does not need to, reside in the same
household as the service-disabled
veteran with a permanent and severe
disability. The applicant or participant
must demonstrate that but for the
permanent and severe disability the
veteran would meet the requirements of
this part. There may be no more than
one permanent caregiver per service-
disabled veteran with a permanent and

severe disability. To be eligible for
VetBiz VIP Verification, the applicant
must provide the following:

(1) Appointment of the Permanent
Caregiver. A permanent caregiver must
be formally appointed. This can be
accomplished by: (i) Order of a court of
competent jurisdiction; (ii) designation
of the VA, National Caregiver Support
Program, as the Primary Family
Caregiver of a veteran participating in
the Program of Comprehensive
Assistance for Family Caregivers (this
designation is subject to the Veteran and
the caregiver meeting other specific
criteria as established by Public Law
111-163 and the Secretary and may be
revoked if the eligibility criteria do not
continue to be met); or (iii) a legal
designation which clearly states that the
permanent caregiver will undertake
responsibility for managing the well-
being of the service-disabled veteran.

(2) Determination of Disability. A
written determination from VBA that
the veteran has a permanent and total
service-connected disability as set forth
in 38 CFR 3.340.

(3) Explanatory Statement. A written
statement that must include: (i) The
rationale for the appointment of the
permanent caregiver; (ii) an explanation
of how the appointment contributes to
the veteran’s well-being; (iii) an
explanation of why the permanent
caregiver is needed to manage the
applicant concern (including how the
permanent caregiver is actually
representing the veteran’s interests in
controlling/running the concern); and
(iv) the veteran’s consent to the
appointment of the permanent
caregiver.

Note to Definition of Permanent Caregiver:
In the case of a service-disabled veteran with
a permanent and severe disability lacking
legal capacity, the permanent caregiver shall
be a parent, guardian, or person having legal
custody.

Primary industry classification means
the six-digit North American Industry
Classification System (NAICS) code
designation which best describes the
primary business activity of the
participant. The NAICS code
designations are described in the NAICS
Manual published by the U.S. Office of
Management and Budget.

Principal place of business means the
business location where the individuals
who manage the concern’s daily
business operations spend most working
hours and where top management’s
current business records are kept. If the
office from which management is
directed and where the current business
records are kept are in different
locations, CVE will determine the

principal place of business for program
purposes.

Same or similar line of business
means business activities within the
same three-digit “Major Group”’ of the
NAICS Manual as the primary industry
classification of the applicant or
participant. The phrase “same business
area’” is synonymous with this
definition.

Service-disabled veteran is a veteran
who possesses a service-connected
disability rating between 0 and 100
percent. For the purposes of VA’s
veteran-owned small business program
the service-connected disability can be
established by either registration in the
Beneficiary Identification and Records
Locator Subsystem (BIRLS) maintained
by the VBA, a disability rating letter
issued by VA, or a disability
determination from the Department of
Defense.

Service-disabled veteran-owned small
business concern (SDVOSB) is a
business not less than 51 percent of
which is owned by one or more service-
disabled veterans, or in the case of any
publicly owned business, not less than
51 percent of the stock of which is
owned by one or more service-disabled
veterans; the management and daily
business operations of which are
controlled by one or more service-
disabled veterans, or in the case of a
veteran with a permanent and severe
disability, the permanent caregiver of
such veteran. In addition, some
businesses may be owned and operated
by an eligible surviving spouse.
Ownership and control by a veteran, as
opposed to a service-disabled veteran,
will not meet the SDVOSB requirements
set forth in this Part.

Small business concernDCVE applies
the small business concern definition
established by 48 CFR 2.101.

Surviving spouse is any individual
identified as such by VA’s VBA and
listed in its database of veterans and
family members. To be eligible for
VetBiz VIP Verification, the following
conditions must apply:

(1) If the death of the veteran causes
the small business concern to be less
than 51 percent owned by one or more
veterans, the surviving spouse of such
veteran who acquires ownership rights
in such small business shall, for the
period described in paragraph (2) of this
definition, be treated as if the surviving
spouse were that veteran for the purpose
of maintaining the status of the small
business concern as a service-disabled
veteran-owned small business.

(2) The period referred to in
paragraph (1) of this definition is the
period beginning on the date on which
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the veteran dies and ending on the
earliest of the following dates:

(i) The date on which the surviving
spouse remarries;

(ii) The date on which the surviving
spouse relinquishes an ownership
interest in the small business concern;

(iii) The date that is 10 years after the
date of the veteran’s death; or

(iv) The date on which the business
concern is no longer small under
Federal small business size standards.

(3) The veteran must have had a 100
percent service-connected disability or
died as a direct result of a service-
connected disability.

Note to Definition of Surviving Spouse: For
program eligibility purposes, the surviving
spouse has the same rights and entitlements
of the service-disabled veteran who
transferred ownership upon his or her death.

VA is the U.S. Department of Veterans
Affairs.

Vendor Information Pages (VIP) is a
database of businesses eligible to
participate in VA’s Veteran-owned
Small Business Program. The online
database may be accessed at no charge
via the Internet at http://
www. VetBiz.gov.

Verification eligibility period is a 2-
year period that begins on the date CVE
issues its Notice of Verified Status
Approval letter establishing “verified”
status. The participant must submit a
new application for each eligibility
period to continue eligibility.

VetBiz.gov (VetBiz) is a Web portal
VA maintains at http://www.VetBiz.gov.
It hosts the Vendor Information Pages
database.

Veteran has the meaning given the
term in section 101(2) of Title 38,
United States Code, as interpreted
through Title 38 of the CFR. In addition,
any person having a determination of
veteran status from VBA, and who was
discharged or released under conditions
other than dishonorable will be deemed
to be a veteran for the purposes of this
program.

Veteran-owned small business
concern (VOSB) is a small business
concern that is not less than 51 percent
owned by one or more veterans, or in
the case of any publicly owned
business, not less than 51 percent of the
stock of which is owned by one or more
veterans; the management and business
operations of which are controlled by
one or more veterans and qualifies as
“small” for Federal business size
standard purposes. All service-disabled
veteran-owned small business concerns
(SDVOSBs) are also, by definition,
veteran-owned small business concerns.
When used in these guidelines, the term
“VOSB” includes SDVOSBs.

Veterans Affairs Acquisition
Regulation (VAAR) is the set of rules
that specifically govern requirements
exclusive to VA prime and
subcontracting actions. The VAAR is
chapter 8 of title 48, Code of Federal
Regulations, and supplements the
Federal Acquisition Regulation (FAR),
which contains guidance applicable to
most Federal agencies.

m 3. Revise § 74.2 to read as follows:

§74.2 What are the eligibility requirements
a concern must meet for VetBiz Vendor
Information Pages (VIP) Verification
Program?

(a) Ownership and control. A small
business concern must be owned and
controlled by one or more eligible
veterans, service-disabled veterans or
surviving spouses, have completed the
online VIP database forms, submitted
required supplemental documentation
at http://www.VetBiz.gov, and have been
examined by VA’s CVE. Such
businesses appear in the VIP database as
“verified”.

(b) Good character and exclusions in
System for Award Management (SAM).
Individuals having an ownership or
control interest in VetBiz verified
businesses must have good character.
Debarred or suspended concerns or
concerns owned or controlled by
debarred or suspended persons are
ineligible for VetBiz VIP Verification.
Concerns owned or controlled by a
person(s) who is currently incarcerated,
or on parole or probation (pursuant to
a pre-trial diversion or following
conviction for a felony or any crime
involving business integrity) are
ineligible for VetBiz VIP Verification.
Concerns owned or controlled by a
person(s) who is formally accused of a
crime involving business integrity are
ineligible for VetBiz VIP Verification. If,
after verifying a participant’s eligibility,
the person(s) controlling the participant
is found to lack good character, CVE
will remove the participant from the VIP
database immediately, notwithstanding
the provisions found in § 74.22 of this
part.

(c) False statements. If, during the
processing of an application, CVE
determines, by a preponderance of the
evidence standard (in keeping with
other administrative actions), that an
applicant has knowingly submitted false
information, regardless of whether
correct information would cause CVE to
deny the application, and regardless of
whether correct information was given
to CVE in accompanying documents,
CVE will deny the application. If, after
verifying the participant’s eligibility,
CVE discovers that false statements or
information has been submitted by a

firm, CVE will remove the participant
from the VetBiz VIP database
immediately, notwithstanding the
provisions of § 74.22 of this part.
Whenever CVE determines that the
applicant submitted false information,
the matter will be referred to the Office
of Inspector General for review. In
addition, CVE will request that
debarment proceedings be initiated by
the Department.

(d) Financial obligations. Neither a
firm nor any of its eligible individuals
that fails to pay significant financial
obligations, including unresolved tax
liens and defaults on Federal loans or
State or other government assisted
financing, owed to the Federal
government, the District of Columbia or
any state, district, or territorial
government of the United States, is
eligible for VetBiz VIP Verification.

(e) Protest Decisions or other negative
findings. Any firm verified in the VetBiz
VIP database that is found to be
ineligible by a SDVOSB/VOSB Status
Protest decision will be immediately
removed from the VetBiz VIP database,
notwithstanding the provisions of
§ 74.22 of this part. Any firm verified in
the VetBiz VIP database that is found to
be ineligible due to a U.S. Small
Business Administration (SBA) protest
decision or other negative finding may
be immediately removed from the
VetBiz VIP database, notwithstanding
the provisions of § 74.22 of this part.
Until such time as CVE receives official
notification that the firm has proven
that it has successfully overcome the
grounds for the determination, that the
decision is overturned on appeal, or the
firm applies for and receives verified
status from CVE, the firm will not be
eligible to participate in the 38 U.S.C.
8127 program.

(f) Permits, licenses and state
charters. A concern must obtain and
keep current any and all permits,
licenses, and charters required to
perform contracts sought by the
concern. If CVE determines that an
applicant fails to meet this requirement
CVE will deny the application. If after
verifying the participant’s eligibility
CVE discovers that the participant no
longer satisfies this requirement, CVE
will remove the participant from the
VetBiz VIP database immediately,
notwithstanding the provisions of
§ 74.22 of this part.

(g) System for Award Management
registration. All applicants for VetBiz
VIP Verification must be registered in
SAM at http://www.sam.gov, or its
successor prior to application
submission.

m 4. Revise § 74.3 to read as follows:


http://www.VetBiz.gov
http://www.VetBiz.gov
http://www.VetBiz.gov
http://www.VetBiz.gov
http://www.sam.gov

Federal Register/Vol. 80, No. 215/Friday, November 6, 2015/Proposed Rules

68803

§74.3 Who does the Center for Verification
and Evaluation (CVE) consider to own a
veteran-owned small business?

An applicant or participant must be at
least 51 percent directly and
unconditionally owned by one or more
veterans.

(a) Direct ownership. Ownership by
one or more veterans must be direct
ownership. An applicant or participant
owned principally by another business
entity that is in turn owned by one or
more veterans does not meet this
requirement; however, ownership by a
trust, such as a living trust, may be
treated as the functional equivalent of
ownership by a veteran where the trust
is revocable, and the veteran is the
grantor, a trustee, and the sole current
beneficiary of the trust.

(b) Unconditional ownership.
Ownership must not be subject to
prohibited conditions which cause or
potentially cause ownership benefits to
go to another (other than after death or
incapacity).

(1) CVE will analyze conditions on
ownership on a case-by-case basis. A
condition(s) which is determined to
align with commercially reasonable
business practices will not be
considered a prohibited condition. For
purposes of determining commercial
reasonability CVE will consider factors,
including but not limited to, general use
of similar conditions by concerns within
the same or similar line of business and
uniform applicability of the
condition(s).

(2) Notwithstanding paragraph (b)(1)
of this section, a veteran’s ownership
interest must be fully vested with
immediate entitlement to all associated
benefits.

(c) CVE will evaluate ownership
according to the following criteria for
specific types of small business
concerns.

(1) Ownership of a partnership. In the
case of a concern that is a partnership,
at least 51 percent of each class of
partnership interest must be owned by
one or more veterans. The ownership
must be reflected in the concern’s
partnership agreement.

(2) Ownership of a limited liability
company. In the case of a concern that
is a limited liability company, at least
51 percent of each class of member
interest must be owned by one or more
veterans. The membership interests
must be reflected in the concern’s
operating agreement.

(3) Ownership of a corporation. In the
case of a concern that is a corporation,
at least 51 percent of each class of
voting stock outstanding and 51 percent
of the aggregate of all stock outstanding
must be owned by one or more veterans.

The ownership interests must be
reflected in the concern’s stock
certificates and stock ledger.

(d) Stock options’ effect on ownership.

In determining ownership, CVE will
disregard any unexercised stock options
or similar agreements held by veterans.
However, any unexercised stock options
or similar agreements (including rights
to convert non-voting stock or
debentures into voting stock) held by
non-veterans will be treated as
exercised, except for any ownership
interests that are held by investment
companies licensed under Part 107 of
title 13, Code of Federal Regulations.

(e) Profits and distributions. One or
more veterans must be entitled to
receive:

(1) At least 51 percent of the annual
distribution of profits paid to the
owners of a corporate, partnership, or
LLC applicant or participant;

(2) 100 percent of the value of each
share of stock owned by them in the
event that the stock is sold; and

(3) At least 51 percent of the retained
earnings of the concern and 100 percent
of the unencumbered value of each
share of stock owned in the event of
dissolution of the corporation,
partnership, or LLC.

(4) An eligible individual’s ability to
share in the profits of the concern must
be commensurate with the extent of his/
her ownership interest in that concern.

(f) Change of ownership.

(1) A participant may remain eligible
after a change in its ownership or
business structure, so long as one or
more veterans own and control it after
the change. The participant must file an
updated VA Form 0877 and supporting
documentation identifying the new
veteran owners or the new business
interest within 30 days of the change.

(2) Any participant that is performing
contracts and desires to substitute one
veteran owner for another shall submit
a proposed novation agreement and
supporting documentation in
accordance with FAR Subpart 42.12 to
the contracting officer prior to the
substitution or change of ownership for
approval.

(3) Where the transfer results from the
death or incapacity due to a serious,
long-term illness or injury of an eligible
principal, prior approval is not required,
but the concern must file an updated
VA Form 0877 with contracting officer
and CVE within 60 days of the change.
Existing contracts may be performed to
the end of the instant term. However, no
options may be exercised.

(4) Continued eligibility of the
participant with new ownership
requires that CVE verify that all
eligibility requirements are met by the

concern and the new owners. Therefore,
submissions made in accordance with
paragraph (f)(1) of this section shall be
treated as a reapplication and will be
processed by CVE pursuant to section
74.14 of this part.

m 5. Revise § 74.4 to read as follows:

§74.4 Who does CVE consider to control
a veteran-owned small business?

(a) Control means the strategic policy,
long-term decision-making authority,
and the management of daily business
operations for the VOSB. An applicant’s
or participant’s management must be
conducted by one or more veterans.
Many persons share control of a
concern, including each of those
occupying the following positions:
Officer, director, general partner,
managing partner, managing member
and manager. In addition, key
employees who possess expertise or
responsibilities related to the concern’s
primary economic activity may share
significant control of the concern. CVE
will consider the control potential of
such key employees on a case-by-case
basis.

(b) Control is not the same as
ownership, although both may reside in
the same person. CVE regards control as
including both the strategic policy
setting exercised by boards of directors
and the management of daily business
operations. Individuals managing the
concern must have managerial
experience of the extent and complexity
needed to run the concern. A veteran
need not have the technical expertise or
possess a required license to be found
to control an applicant or participant if
he or she can demonstrate that he or she
has ultimate managerial and supervisory
control over those who possess the
required license(s) or technical
expertise. However, where a critical
license(s) is held by a non-veteran
having an equity interest in the
applicant or participant firm, the non-
veteran may be found to control the firm
pursuant to paragraph (j)(2) of this
section.

(c)(1) An applicant or participant
must be controlled by one or more
veterans who possess requisite
management capabilities. Veteran
owners need not work full-time but
must show sustained and significant
time invested in the business. A veteran
owner engaged in employment or
management outside the applicant
concern must submit a written
statement supplemental to the
application which demonstrates that
such activities will not have a
significant impact on the owner’s ability
to manage and control the applicant
concern. Applications from concerns
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seeking joint-venture status are exempt
from the requirement to submit a
supplemental written statement.

(2) One or more veterans who manage
the applicant or participant must devote
full-time to the business during the
normal working hours of firms in the
same or similar line of business. Work
in a wholly-owned subsidiary of the
applicant or participant may be
considered to meet the requirement of
full-time devotion. This applies only to
a subsidiary owned by the VOSB itself,
and not to firms in which the veteran
has a mere ownership interest.

(3) An eligible full-time manager must
hold the highest officer position
(usually President or Chief Executive
Officer) in the applicant or participant.

(d) Except as provided in paragraph
(h) of this section, a veteran owner’s
unexercised right to cause a change in
the management of the applicant
concern does not in itself constitute
veteran control, regardless of how
quickly or easily the right could be
exercised.

(e) The veteran(s) upon whom
eligibility is based must control the
applicant or participant’s governing
body. Control may be established
through actual numbers, voting based
on ownership interest held by directors,
members, managers or partners, bloc
voting (e.g., where two or more directors
vote as a single block pursuant to a
written agreement), or weighted voting
(e.g., in a concern having a two-person
board of directors where one individual
on the board is a veteran and one is not,
the veteran vote must be weighted—
worth more than one vote—in order for
the concern to be eligible for VetBiz VIP
Verification). Where a concern seeks to
comply with this paragraph:

(1) The veteran(s) upon whom
eligibility is based must have control
over all decisions of the governing body,
with the exception of extraordinary
business decisions. Extraordinary
business decisions include, but are not
limited to, acceptance of new capital
contributions, addition of members to
an LLC or partnership, amendment of an
operating or partnership agreement in a
manner that materially alters members’
rights, material amendments to bylaws,
issuance of additional shares of capital
stock, and the sale or lease of all or
substantially all of a concern’s assets.

(2) Provisions for the establishment of
a quorum cannot permit non-veterans,
such as directors, members, managers or
partners to control the governing body,
directly or indirectly;

(3) A veteran upon whom eligibility is
based must be able to unilaterally
amend the governing documents
without requiring the consent of non-

veterans, such as shareholders,
directors, members, managers or
partners, except amendments that are
extraordinary business decisions;

(4) Any executive committee of the
applicant’s or participant’s governing
body must be controlled by veteran(s)
acting as director(s) unless the executive
committee can only make
recommendations to and cannot
independently exercise the authority of
the board of directors;

(5) Non-voting, advisory, or honorary
directors, members, managers or
partners may be appointed without
affecting veterans’ control of the
governing body.

(6) Arrangements regarding the
structure and voting rights of the board
of directors, or other governing bodies,
must comply with applicable state law.

(f) In the case of a partnership, one or
more veterans must serve as general
partners, with control over all
partnership decisions, except as
provided in paragraph (e)(1). A
partnership in which no veteran is a
general partner will be ineligible for
participation.

(g) In the case of a limited liability
company, one or more veterans must
serve as management members, with
control over all decisions of the limited
liability company, except as provided in
paragraph (e)(1).

(h) In the case of a corporation, one
or more veterans must control the board
of directors of a corporate applicant or
participant. CVE will deem veterans to
control the board of directors when
veterans owning at least 51% of voting
stock have the power to unilaterally, or
through a block voting agreement,
remove any director at any time for any
reason.

(i) Non-veterans may be involved in
the management of an applicant or
participant, and may be stockholders,
partners, limited liability members,
officers, or directors of the applicant or
participant. However, with the
exception of a surviving spouse, or
permanent caregiver who represents a
severely disabled veteran owner, no
non-veteran or immediate family
member may:

(1) Exercise actual control or have the
power to control the applicant or
participant;

(2) Be a former employer or a
principal of a former employer of any
affiliated business of the applicant or
participant, unless it is determined by
the CVE that the relationship between
the former employer or principal and
the eligible individual or applicant
concern does not give the former
employer actual control or the potential
to control the applicant or participant

and such relationship is in the best
interests of the participant firm; or

(3) Receive compensation in any form,
including distributions, from the
applicant or participant as directors,
officers or employees, which exceeds
the compensation to be received by the
highest officer (usually President or
Chief Executive Officer). The highest
ranking officer may elect to receive less
compensation than a non-veteran only
upon demonstrating that it helps the
applicant or participant.

(j) Non-veterans or entities may be
found to control or have the power to
control in any of the following
circumstances, which are illustrative
only and not all inclusive:

(1) Non-veterans control the board of
directors of the applicant or participant,
either directly through majority voting
membership, or indirectly, where the
by-laws allow non-veterans effectively
to prevent a quorum or block actions
proposed by the veterans.

(2) A non-veteran or entity, having an
equity interest in the applicant or
participant, provides critical financial or
bonding support or a critical license to
the applicant or participant. For the
purposes of this part, financing, bonding
or licensure will be deemed critical
where the withholding or withdrawal of
the support may cause a business to fail
to meet its financial obligations, may
allow a non-veteran or entity to
significantly influence business
decisions, or may result in a dependent
relationship with a non-veteran or
entity.

(3) A non-veteran or entity controls
the applicant or participant or an
individual veteran owner through loan
arrangements. Providing a loan guaranty
on commercially reasonable terms does
not, by itself, give a non-veteran or
entity the power to control a firm.

(4) Business relationships exist with
non-veterans or entities which cause
such dependence that the applicant or
participant cannot exercise independent
business judgment without great
economic risk.

m 6. Revise § 74.5 to read as follows:

§74.5 How does CVE determine
affiliation?

(a) CVE does not determine affiliation.
Affiliation is determined by the SBA in
accordance with 13 CFR part 121.

(b) Joint ventures may apply for
inclusion in the VetBiz VIP Verification
Program. To be eligible for inclusion in
the VetBiz VIP Verification Program a
joint venture must demonstrate that:

(1) The underlying VOSB upon which
eligibility is based is verified in
accordance with this part;
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(2) The underlying VOSB upon which
eligibility is based is entitled to at least
51% of the net profits earned by the
joint venture;

(3) The joint venture agreement
complies with the requirements set forth
in 13 CFR 125.15(b)(2).

m 7. Revise § 74.10 to read as follows:

§74.10 Where must an application be
filed?

An application for VetBiz VIP
Verification status must be
electronically filed in the Vendor
Information Pages database located on
the CVE’s Web portal, http://
www. VetBiz.gov. Guidelines and forms
are located on the Web portal. Upon
receipt of the applicant’s electronic
submission, an acknowledgment
message will be dispatched to the
concern containing estimated
processing time and other information.
Address information for the CVE is also
located on the Web portal.

(The Office of Management and
Budget has approved the information
collection requirements in this section
under control number 2900-0675.)

m 8. Revise § 74.11 to read as follows:

§74.11 How does CVE process
applications for VetBiz VIP Verification
Program?

(a) The Director, CVE, is authorized to
approve or deny applications for VetBiz
VIP Verification. CVE will receive,
review and examine all VetBiz VIP
Verification applications. CVE will
advise each applicant within 30 days,
when practicable, after the receipt of an
application whether the application is
complete and suitable for a verification
examination and, if not, what additional
information or clarification is required
to complete the application. CVE will
process an application for VetBiz VIP
Verification status within 60 days, when
practicable, of receipt of a complete
application package. Incomplete
application packages will not be
processed.

(b) CVE, in its sole discretion, may
request clarification of information
relating to eligibility at any time in the
eligibility determination process. CVE
will take into account any clarifications
made by an applicant in response to a
request for such by CVE.

(c) CVE, in its sole discretion, may
request additional documentation at any
time in the eligibility determination
process. Failure to adequately respond
to the documentation request shall
constitute grounds for a denial.

(d) An applicant’s eligibility will be
based on the totality of circumstances
existing on the date of application,
except where clarification is made

pursuant to paragraph (b) of this section,
additional documentation is submitted
pursuant to paragraph (c) of this section,
as provided in paragraph (e) of this
section or in the case of amended
documentation submitted pursuant to
section 74.13(a) of this part. The
applicant bears the burden to establish
its status as a VOSB.

(e)(1) Changed circumstances for an
applicant occurring subsequent to its
application and which adversely affect
eligibility will be considered and may
constitute grounds for denial of the
application. The applicant must inform
CVE of any changed circumstances that
could adversely affect its eligibility for
the program (i.e., ownership or control
changes) during its application review.

(2) Bankruptcy. Bankruptcy is a
change in circumstance requiring
additional protection for the agency.
Should a VOSB enter into bankruptcy
the participant must:

(i). Inform CVE of the filing event
within 30 days;

(ii). Specify to CVE whether the
concern has filed Chapter 7, 11 or 13
under U.S. Bankruptcy code; and

(iii) Any participant that is
performing contracts must assure
performance to the contracting officer(s)
prior to any reorganization or change if
necessary including such contract’s in
the debtor’s estate and reorganization
plan in the bankruptcy.

(f) The decision of the Director, CVE,
to approve or deny an application will
be in writing. A decision to deny
verification status will state the specific
reasons for denial, and will inform the
applicant of any appeal rights.

(g) If the Director, CVE, approves the
application, the date of the Notice of
Verified Status Approval letter is the
date of participant verification for
purposes of determining the
participant’s verification eligibility
term.

(h) The decision may be sent by mail,
commercial carrier, facsimile
transmission, or other electronic means.
It is the responsibility of the applicant
to ensure all contact information is
current in the applicant’s profile.

(The Office of Management and Budget
has approved the information collection
requirements in this section under
control number 2900-0675.)

m 9. Revise § 74.12 to read as follows:

§74.12 What must a concern submit to
apply for VetBiz VIP Verification Program?
Each VetBiz VIP Verification
applicant must submit the VA Form
0877 and supplemental documentation
as CVE requires. All electronic forms are
available on the VetBiz.gov VIP database
Web pages. From the time the applicant

dispatches the VA Form 0877, the
applicant must also retain on file, at the
principal place of business, a complete
copy of all supplemental documentation
required by, and provided to, CVE for
use in verification examinations. The
documentation to be submitted to CVE
includes, but is not limited to: Articles
of Incorporation/Organization; corporate
by-laws or operating agreements;
shareholder agreements; voting records
and voting agreements; trust
agreements; franchise agreements,
organizational, annual and board/
member meeting records; stock ledgers
and certificates; State-issued Certificates
of Good Standing; contract, lease and
loan agreements; payroll records; bank
account signature cards; financial
statements; Federal personal and
business tax returns for up to 3 years;
and licenses. These materials shall be
filed together to maximize efficiency of
verification examination visits, and will
provide CVE with sufficient information
to establish the management, control
and operating status of the business on
the date of submission.

(The Office of Management and Budget
has approved the information collection
requirements in this section under
control number 2900-0675.)

W 10. Revise § 74.13 to read as follows:

§74.13 Can an applicant ask CVE to
reconsider its initial decision to deny an
application?

(a) An applicant may request that the
Director, CVE, reconsider his or her
decision to deny an application by filing
a request for reconsideration with CVE
within 30 days of CVE sending the
denial decision. “Filing”” means a
document is received by CVE by 11:59
p.m., Eastern Time, on that day.
Requests for reconsideration must be
submitted in accordance with the
directions and to the address identified
in the denial letter. The filing party
bears the risk that the delivery method
chosen will not result in timely receipt
at CVE. An applicant may submit
additional or amended documentation
as directed by CVE.

(b) The Director, CVE, will issue a
written decision within 60 days, when
practicable, of receipt of the applicant’s
request. The Director, CVE, may either
approve the application, deny it on the
same grounds as the original decision,
or deny it on other grounds. If denied,
the Director, CVE, will explain why the
applicant is not eligible for the VetBiz
VIP Verification and give specific
reasons for the denial.

(c) If the Director, CVE, denies the
application solely on issues not raised
in the initial denial, the applicant may
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ask for reconsideration as if it were an
initial denial.

(d) If CVE determines that a concern
may not qualify as small, they may
directly deny an application for VetBiz
VIP Verification and may request a
formal size determination from the SBA.
A concern whose application is denied
because it is other than a small business
concern by CVE may request that CVE
reconsider the decision pursuant to this
section. A favorable determination by
SBA will enable the firm to immediately
submit a new VetBiz VIP Verification.

(e) A denial decision that is based on
the failure to meet any veteran
eligibility criteria is not subject to a
request for reconsideration and is the
final decision of CVE.

(f) Except as provided in paragraph (c)
of this section, the decision on the
request for reconsideration shall be
final.

(g) The decision on the request for
reconsideration may be sent by mail,
commercial carrier, facsimile
transmission, or other electronic means.
It is the responsibility of the applicant
to ensure all contact information is
current in the applicant’s profile.

W 11. Revise § 74.14 to read as follows:

§74.14 Can an applicant or participant
reapply for admission to the VetBiz VIP
Verification Program?

(a) Once an application, a request for
reconsideration, or an appeal of a
verified status cancellation has been
denied, or a verified status cancellation
has been issued, the applicant or
participant shall be required to wait for
a period of 12 months before a new
application will be processed by CVE.

(b) Participants may reapply prior to
the termination of their eligibility
period. If a participant is found to be
ineligible the participant will forfeit any
time remaining on their eligibility
period and will be immediately
removed from the VetBiz VIP
Verification database. An applicant
removed pursuant to this section may
ask CVE to reconsider its decision in
accordance with section 74.13 of this
Part. The date of a new determination
letter verifying an applicant will be the
beginning of the next two-year
eligibility period.

W 12. Revise § 74.15 to read as follows:

§74.15 What length of time may a
business participate in VetBiz VIP
Verification Program?

(a) A participant receives an eligibility
term of 2 years from the date of CVE’s
Notice of Verified Status Approval letter
establishing verified status.

(b) The participant must maintain its
eligibility during its tenure and must

inform CVE of any changes that would
adversely affect its eligibility within 30
days.

(c) The eligibility term may be
shortened by removal pursuant to § 74.2
of this Part, application pursuant to
§ 74.14(b) of this Part, voluntary
withdrawal by the participant pursuant
to § 74.21 of this Part, or cancellation
pursuant to § 74.22 of this Part.

(d) CVE may initiate a verification
examination whenever it receives
credible information concerning a
participant’s eligibility as a VOSB. Upon
its completion of the examination, CVE
will issue a written decision regarding
the continued eligibility status of the
questioned participant.

(e) If CVE finds that the participant
does not qualify as a VOSB, the
procedures at § 74.22 of this Part will
apply, except as provided in § 74.2 of
this Part.

(f) If CVE finds that the participant
continues to qualify as a VOSB, the
original eligibility period remains in
effect.

m 13. Revise § 74.20 to read as follows:

§74.20 What is a verification examination
and what will CVE examine?

(a) General. A verification
examination is an investigation by CVE
officials, which verifies the accuracy of
any statement or information provided
as part of the VetBiz VIP Verification
application process. Thus, examiners
may verify that the concern currently
meets the eligibility requirements, and
that it met such requirements at the time
of its application or its most recent size
recertification. An examination may be
conducted on a random, unannounced
basis, or upon receipt of specific and
credible information alleging that a
participant no longer meets eligibility
requirements.

(b) Scope of examination. CVE may
conduct the examination at one or all of
the participant’s offices or work sites.
CVE will determine the location(s) of
the examination. CVE may review any
information related to the concern’s
eligibility requirements including, but
not limited to, documentation related to
the legal structure, ownership and
control. As a minimum examiners shall
review any or all of the organizing
documents, financial documents and
publicly available information as well as
any information identified in section
74.12 of this part.

m 14. Revise § 74.21 to read as follows:

§74.21 What are the ways a business may
exit VetBiz VIP Verification Program status?
A participant may:
(a) Voluntarily cancel its status by
submitting a written request to CVE

requesting that the concern be removed
from public listing in the VIP database;
or

(b) Delete its record entirely from the
VIP database; or

(c) CVE may remove a participant
immediately pursuant to § 74.2; or

(d) CVE may remove a participant
from public listing in the VIP database
for good cause upon formal notice to the
participant. Examples of good cause
include, but are not limited to, the
following:

(1) Submission of false information in
the participant’s VetBiz VIP Verification
application.

(2) Failure by the participant to
maintain its eligibility for program
participation.

(3) Failure by the participant for any
reason, including the death of an
individual upon whom eligibility was
based, to maintain ownership,
management, and control by veterans,
service-disabled veterans or surviving
spouses.

(4) Failure by the concern to disclose
to CVE the extent to which non-veteran
persons or firms participate in the
management of the participant.

(5) A pattern of failure to make
required submissions or responses to
CVE or its agents, including a failure to
make available financial statements,
requested tax returns, reports,
information requested by CVE or VA’s
Office of Inspector General, or other
requested information or data within 30
days of the date of request.

(6) Cessation of the participant’s
business operations.

(7) Failure by the concern to provide
an updated VA Form 0877 within 30
days of any change in ownership, except
as provided in paragraph 74.3(f)(3) of
this part.

(d) The examples of good cause listed
in paragraph (c) of this section are
intended to be illustrative only. Other
grounds for canceling a participant’s
verified status include any other cause
of so serious or compelling a nature that
it affects the present responsibility of
the participant.

(e) Failure to inform CVE of any such
changed circumstances, as outlined in
paragraphs (c) and (d) of this section,
within 30 days constitutes cause for
which CVE may cancel verified status of
the participant.

m 15. Amend § 74.22 by revising
paragraphs (a) and (e) to read as follows:

§74.22 What are the procedures for
cancellation?

(a) General. When CVE believes that
a participant’s verified status should be
cancelled prior to the expiration of its
eligibility term, CVE will notify the
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participant in writing. The Notice of
Proposed Cancellation Letter will set
forth the specific facts and reasons for
CVE’s findings, and will notify the
participant that it has 30 days from the
date CVE sent the notice to submit a
written response to CVE explaining why
the proposed ground(s) should not

justify cancellation.
* * * * *

(e) Appeals. A participant may file an
appeal with the Executive Director,
OSDBU, concerning the Notice of
Verified Status Cancellation within 30
days of receipt of CVE’s cancellation
decision. “Filing” means a document is
received by CVE by 5:30 p.m., eastern
time, on that day. Documents may be
filed by hand delivery, mail,
commercial carrier, or facsimile
transmission. Hand delivery and other
means of delivery may not be
practicable during certain periods due,
for example, to security concerns or
equipment failures. The filing party
bears the risk that the delivery method
chosen will not result in timely receipt
at CVE. Submit appeals to: Executive
Director, Office of Small and
Disadvantaged Business Utilization and
Center for Veterans Enterprise (00VE),
U.S. Department of Veterans Affairs, 810
Vermont Avenue NW., Washington, DC
20420. A formal decision will be issued
within 60 days after receipt. The
decision on the appeal shall be final.

W 16. Revise § 74.25 to read as follows:

§74.25 What types of personally
identifiable information will VA collect?

In order to establish owner eligibility,
VA will collect individual names and
Social Security numbers of all owners
who represent themselves as having
ownership interests in a specific
business seeking to obtain verified
status.

W 17. Revise § 74.26 to read as follows:

§74.26 What types of business
information will VA collect?

VA will examine a variety of business
records. See section 74.12, “What must
a concern submit to apply for VetBiz
VIP Verification Program?”

m 18. Revise § 74.27 to read as follows:

§74.27 How will VA store information?

VA stores records provided to CVE
fully electronically on the VA’s secure
servers. CVE personnel will compare
information provided concerning
owners against any available records.
Any records collected in association
with the VetBiz VIP verification
program will be stored and fully secured
in accordance with all VA records
management procedures. Any data
breaches will be addressed in

accordance with the VA information
security program.
m 19. Revise § 74.28 to read as follows:

§74.28 Who may examine records?

Personnel from VA, CVE and its
agents, including personnel from the
SBA, may examine records to ascertain
the ownership and control of the
applicant or participant.

m 20. Revise § 74.29 to read as follows:

§74.29 When will VA dispose of records?

The records, including those
pertaining to businesses not determined
to be eligible for the program, will be
kept intact and in good condition and
retained in accordance with VA records
management procedures following a
program examination or the date of the
last Notice of Verified Status Approval
letter. Longer retention will not be
required unless a written request is
received from the Government
Accountability Office not later than 30
days prior to the end of the retention
period.

(Authority: 38 U.S.C. 8127(f))

[FR Doc. 2015-28256 Filed 11-5-15; 8:45 am]
BILLING CODE 8320-01-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R09-OAR-2015-0643; FRL-9935-64—
Region 9]

Revisions to the California State
Implementation Plan, Placer County
Air Pollution Control District

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: The Environmental Protection
Agency (EPA) is proposing to approve a
revision to the Placer County portion of
the California State Implementation
Plan (SIP). This revision concerns the
necessary procedures to create emission
reduction credits (ERCs) from the
reduction of volatile organic compound
(VOCQ), oxides of nitrogen (NOx), oxides
of sulfur (SOx), particulate matter (PM),
and carbon monoxide (CO) emissions
due to the use and installation of a
control device on stationary locomotive
engines in rail yards. We are proposing
to approve a local rule that provides
administrative procedures for creating
emissions reduction credits, consistent
with Clean Air Act (CAA or the Act)
requirements.

DATES: Any comments on this proposal
must arrive by December 7, 2015.

ADDRESSES: Submit comments,
identified by docket number EPA-R09-
OAR-2015-0643, by one of the
following methods:

1. Federal eRulemaking Portal:
www.regulations.gov. Follow the on-line
instructions.

2. Email: steckel.andrew@epa.gov.

3. Mail or deliver: Andrew Steckel
(Air-4), U.S. Environmental Protection
Agency Region IX, 75 Hawthorne Street,
San Francisco, CA 94105-3901.

Instructions: Once submitted,
comments cannot be edited or
withdrawn. The EPA may publish any
comment received to its public docket.
Do not submit electronically any
information you consider to be
Confidential Business Information (CBI)
or other information whose disclosure is
restricted by statute. If you need to
include CBI as part of your comment,
please visit http://www.epa.gov/
dockets/comments.html for further
instructions. Multimedia submissions
(audio, video, etc.) must be
accompanied by a written comment.
The written comment is considered the
official comment and should include
discussion of all points you wish to
make. For the full EPA public comment
policy and general guidance on making
effective comments, please visit http://
www.epa.gov/dockets/comments.html.

Docket: Generally, documents in the
docket for this action are available
electronically at www.regulations.gov or
in hard copy at EPA Region IX, 75
Hawthorne Street, San Francisco,
California 94105-3901. While all
documents in the docket are listed at
www.regulations.gov, some information
may be publicly available only at the
hard copy location (e.g., copyrighted
material, large maps), and some may not
be publicly available in either location
(e.g., CBI). To inspect the hard copy
materials, please schedule an
appointment during normal business
hours with the contact listed in the FOR
FURTHER INFORMATION CONTACT section.

FOR FURTHER INFORMATION CONTACT:
Nancy Levin, EPA Region IX, (415) 972—
3848, levin.nancy@epa.gov.
SUPPLEMENTARY INFORMATION: This
proposal addresses the following local
rule: Placer County Air Pollution
Control District Rule 515 Stationary Rail
Yard Control Emission Reduction
Credits. In the Rules and Regulations
section of this Federal Register, we are
approving this local rule in a direct final
action without prior proposal because
we believe this SIP revision is not
controversial. If we receive adverse
comments, however, we will publish a
timely withdrawal of the direct final
rule and address the comments in
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subsequent action based on this
proposed rule.

We do not plan to open a second
comment period, so anyone interested
in commenting should do so at this
time. If we do not receive adverse
comments, no further activity is
planned. For further information, please
see the direct final action.

Dated: September 25, 2015.
Jared Blumenfeld,
Regional Administrator, Region IX.
[FR Doc. 2015-28271 Filed 11-5-15; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 60

[EPA-HQ-OAR-2014-0866; FRL-9935-90—
OAR]

RIN 2060—-AS43

Standards of Performance for
Stationary Compression Ignition
Internal Combustion Engines

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: The Environmental Protection
Agency (EPA) is proposing amendments
to the standards of performance for
stationary compression ignition (CI)
internal combustion engines to allow
manufacturers to design the engines so
that operators can temporarily override
performance inducements related to the
emission control system for stationary
CI internal combustion engines
operating during emergency situations
where the operation of the engine or
equipment is needed to protect human
life, and to require compliance with Tier
1 emission standards during such
emergencies. The EPA is also proposing
to amend the standards of performance
for certain stationary CI internal
combustion engines located in remote
areas of Alaska.

DATES: Comments must be received on
or before December 21, 2015.

Public hearing. If anyone contacts us
requesting to speak at a public hearing
by November 13, 2015, a public hearing
will be held on November 23, 2015. If
you are interested in attending the
public hearing, contact Ms. Melanie
King at (919) 541-2469 or
king.melanie@epa.gov to verify that a
hearing will be held.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-HQ-
OAR-2014-0866, to the Federal
eRulemaking Portal: http://
www.regulations.gov. Follow the online

instructions for submitting comments.
Once submitted, comments cannot be
edited or withdrawn. The EPA may
publish any comment received to its
public docket. Do not submit
electronically any information you
consider to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Multimedia submissions (audio, video,
etc.) must be accompanied by a written
comment. The written comment is
considered the official comment and
should include discussion of all points
you wish to make. The EPA will
generally not consider comments or
comment contents located outside of the
primary submission (i.e. on the web,
cloud, or other file sharing system). For
additional submission methods, the full
EPA public comment policy,
information about CBI or multimedia
submissions, and general guidance on
making effective comments, please visit
http://www2.epa.gov/dockets/
commenting-epa-dockets.

The EPA requests that you also
submit a separate copy of your
comments to the contact person
identified below (see FOR FURTHER
INFORMATION CONTACT). If the comment
includes information you consider to be
CBI or otherwise protected, you should
send a copy of the comment that does
not contain the information claimed as
CBI or otherwise protected.

Docket: All documents in the docket
are listed in the http://
www.regulations.gov index. The EPA
also relies on materials in Docket ID
Nos. EPA-HQ-OAR-2008-0708, EPA—
HQ-OAR-2010-0295, and EPA-HQ-
OAR-2011-1032, and incorporates
those dockets into the record for this
proposed rule.

Although listed in the index, some
information is not publicly available
(e.g., GBI or other information whose
disclosure is restricted by statute).
Certain other material, such as
copyrighted material, will be publicly
available only in hard copy. Publicly
available docket materials are available
either electronically in http://
www.regulations.gov or in hard copy at
the EPA Docket Center, EPA WJC West
Building, Room 3334, 1301 Constitution
Ave. NW., Washington, DC. The Public
Reading Room is open from 8:30 a.m. to
4:30 p.m., Monday through Friday,
excluding federal holidays. The
telephone number for the Public
Reading Room is (202) 566—1744, and
the telephone number for the Air Docket
is (202) 566—1742. Visit the EPA Docket
Center homepage at http://www.epa.
gov/epahome/dockets.htm for
additional information about the EPA’s
public docket.

In addition to being available in the
docket, an electronic copy of this
proposed rule will be available on the
World Wide Web (WWW). Following
signature, a copy of this proposed rule
will be posted at the following address:
http://www.epa.gov/tin/atw/icengines/.

Public hearing: If anyone contacts the
EPA requesting a public hearing by
November 13, 2015, the public hearing
will be held on November 23, 2015 at
the EPA’s campus at 109 T.W.
Alexander Drive, Research Triangle
Park, North Carolina. Please contact Ms.
Melanie King at (919) 541-2469 or at
king.melanie@epa.gov to register to
speak at the hearing or to inquire as to
whether or not a hearing will be held.
FOR FURTHER INFORMATION CONTACT: Ms.
Melanie King, Energy Strategies Group,
Sector Policies and Programs Division
(D243-01), Environmental Protection
Agency, Research Triangle Park, North
Carolina 27711; telephone number:
(919) 541-2469; facsimile number: (919)
541-5450; email address:
king.melanie@epa.gov.

SUPPLEMENTARY INFORMATION:
Organization of this document. The
information presented in this preamble

is organized as follows:

I. General Background
II. Temporary Override of Inducements in
Emergency Situations
A. Background
B. Proposed Amendments
III. Remote Areas of Alaska
A. Background
B. Proposed Amendments
IV. Impacts of the Proposed Action
A. Economic Impacts
B. Environmental Impacts
V. Statutory and Executive Order Reviews

A. Executive Order 12866: Regulatory
Planning and Review, and Executive
Order 13563: Improving Regulation and
Regulatory Review

B. Paperwork Reduction Act (PRA)

C. Regulatory Flexibility Act (RFA)

D. Unfunded Mandates Reform Act
(UMRA)

E. Executive Order 13132: Federalism

F. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

G. Executive Order 13045: Protection of
Children From Environmental Health
Risks and Safety Risks

H. Executive Order 13211: Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution or Use

I. National Technology Transfer and
Advancement Act (NTTAA)

J. Executive Order 12898: Federal Actions
To Address Environmental Justice in
Minority Populations and Low-Income
Populations

I. General Background

On July 11, 2006, the EPA
promulgated standards of performance
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for stationary CI internal combustion
engines (71 FR 39154). These standards,
known as new source performance
standards (NSPS), implement section
111(b) of the Clean Air Act (CAA), and
are issued for categories of sources that
cause, or contribute significantly to, air
pollution that may reasonably be
anticipated to endanger public health or
welfare. The standards apply to new
stationary sources of emissions, i.e.,
sources whose construction,
reconstruction, or modification begins
after a standard for those sources is
proposed. The NSPS for stationary CI
internal combustion engines established
limits on emissions of particulate matter
(PM), nitrogen oxides (NOx), carbon
monoxide (CO) and non-methane
hydrocarbons (NMHC). The emission
standards are generally modeled after
the EPA’s standards for nonroad and
marine diesel engines. The nonroad CI
engine standards are phased in over
several years and have Tiers with
increasing levels of stringency. The
engine model year in which the Tiers
take effect varies for different size
ranges of engines. The Tier 4 final
standards for new stationary non-
emergency and nonroad CI engines
generally begin with either the 2014 or
2015 model year.

In 2011, the EPA finalized revisions to
the NSPS for stationary CI engines that
amended the standards for engines with
a displacement greater than 10 liters per
cylinder, and also for engines located in
remote areas of Alaska (76 FR 37954). In
this action, the EPA is proposing
amendments to the NSPS regarding
performance inducements for Tier 4
engines and the criteria for defining
remote areas of Alaska. The proposed
amendments are discussed below.

II. Temporary Override of Inducements
in Emergency Situations

A. Background

Many Tier 4 final engines are
equipped by the engine manufacturer
with selective catalytic reduction (SCR)
to reduce emissions of NOx. The
consumable reactant in an SCR system
is typically supplied as a solution of
urea in water known as diesel exhaust
fluid (DEF). Engines equipped with SCR
generally include controls that limit the
function of the engines if they are
operated without DEF, or if the engine’s
electronic control module cannot
otherwise confirm that the SCR system
is properly operating. Such controls are
generally called “inducements” because
they induce the operator to properly
maintain the SCR emission control
system. In normal circumstances, if
inducements begin, the engine operator

is expected to perform any necessary
maintenance to avoid shutdown.
Manufacturers as well as owners and
operators of nonroad and stationary CI
Tier 4 certified engines have raised
concerns regarding the inducements
being triggered and engines shutting
down during emergency situations.
Triggers could include a temporary
supply shortage of DEF, a freeze
warning, a blocked DEF hose, or a
disconnected or faulty DEF pump or
sensor. These inducements can be
triggered because of an actual emission
problem (such as a blocked DEF line or
an empty DEF tank), or because of a
sensor problem that reports a false
positive problem even though the
emission controls are still functioning
properly. While the EPA is confident
that DEF is now widely available and
easily obtainable across the United
States, the EPA is concerned that in
emergency circumstances, such as the
aftermath of storms like Hurricane
Sandy or Hurricane Katrina, there may
be a possibility of temporary disruptions
in DEF supply, disruptions in
communications between operators and
service centers, or delays in response
time for engine repair service. In an
emergency situation, allowing
inducements to impact engine
performance may endanger human lives
for engines that are providing life-saving
emergency service, such as engines
providing emergency power for a
hospital. As an example, the Johns
Hopkins Health System indicated that
the availability of emergency power
““can be the difference between life and
death for critically ill patients.
Disruption of emergency power for any
reason could have catastrophic results
for patients in surgery, for patients on
respirators, and for patients receiving
medical gases, to name a few.” (See
Docket ID No. EPA-HQ-OAR-2014—
0866.)

The EPA’s existing nonroad and
stationary engine compliance
regulations in 40 CFR 1068.101(b)(1)(ii)
allow operators to temporarily disable
or remove emission controls to address
emergency situations, with a limited
exemption from the prohibition that
normally applies for tampering with
certified engines.! However, until
recently, the regulations did not allow
manufacturers to design the emission
controls to be disabled or removed in
emergency situations. With modern
electronically controlled engines, many

1“This [tampering] prohibition does not apply in
any of the following situations: . . . (ii) You need
to modify the engine/equipment to respond to a
temporary emergency and you restore it to proper
functioning as soon as possible.” 40 CFR
1068.101(b)(1)(ii).

emission controls are integrated into the
engine’s control software, and there is
no way for the operator to selectively
disable emission control software, while
maintaining engine function. In order to
permit engine manufacturers to design
the emission controls to be disabled or
removed in emergency situations, the
EPA amended the emission standards
for nonroad CI engines to allow
manufacturers of nonroad CI engines to
give operators the means to temporarily
override inducements while operating
in emergency situations (79 FR 46356,
August 8, 2014). At that time, the EPA
indicated that the amendments did not
apply to stationary CI engines. Engine
manufacturers and owners and
operators of stationary CI engines have
indicated that it would be appropriate to
extend the provisions to stationary CI
engines, since they can also be used in
emergency situations, and many engines
are dual-certified for both nonroad and
stationary use. To address concerns
about stationary CI engines shutting
down during emergency situations and
endangering human lives, the EPA is
proposing in this action to allow
manufacturers of stationary CI engines
certified to the Tier 4 standards to give
operators the means to temporarily
override inducements while operating
in qualified emergency situations. The
EPA is also proposing to require engine
operators to meet the Tier 1 emission
standard in 40 CFR 89.112 that applies
to the engine’s rated power during the
qualified emergency situation. The
specific amendments the EPA is
proposing are discussed in more detail
below. If adopted, these provisions will
make available stationary engines that
will allow operators to use the
flexibility already provided under 40
CFR 1068.101(b)(1)(ii) to ensure that
emission controls will not impede the
engine from providing life-saving
emergency service. The flexibility the
EPA is adopting is very narrow and
contains several provisions to ensure
the need for the relief.

B. Proposed Amendments

As discussed previously, on August 8,
2014, the EPA promulgated provisions
allowing manufacturers of nonroad
engines certified to the emission
standards in 40 CFR part 1039 to give
operators the means to temporarily
override emission control inducements
while operating in emergency
situations, such as those where
operation of the engine is needed to
protect human life (79 FR 46356). These
provisions, which are codified in 40
CFR 1039.665, allow for auxiliary
emission control devices (AECDs) that
help to ensure proper function of
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engines in emergency situations. AECDs
are any element of design that senses
temperature, motive speed, engine
revolutions per minute, transmission
gear, or any other parameter for the
purpose of activating, modulating,
delaying, or deactivating the operation
of any part of the emission control
system. The provisions of 40 CFR
1039.665 allow the engine manufacturer
to include a dormant feature in the
engine’s control software that could be
activated to override emission control
inducements. In this action, the EPA is
proposing to adopt those same
provisions for stationary CI engines
certified to the standards in 40 CFR part
1039 and used in qualified emergency
situations. It is important to emphasize
that the EPA is confident that Tier 4
engines will function properly in the
vast majority of emergency situations.
Thus, the EPA expects that AECDs
allowed under this proposed provision
will rarely be activated. The EPA is
proposing this provision merely as a
precaution to ensure that stationary CI
engines can continue to operate in
emergencies.

The proposed amendments allow
engine manufacturers to design into
their stationary CI engines a dormant
AECD that can be activated for up to 120
engine hours per use during a qualified
emergency situation to prevent emission
controls from interfering with engine
operation. The EPA is proposing that
engine manufacturers can offer, and
operators can request, re-activations of
the AECD for additional time in
increments of 120 engine hours in cases
of a prolonged emergency situation.
During the emergency situation, the
engine must meet the Tier 1 emission
standard in 40 CFR 89.112 that applies
to the engine’s rated power. Operators
activating the AECD will be required to
report the incident to the engine
manufacturers, and engine
manufacturers will submit an annual
report to the EPA summarizing the use
of these AECDs during the prior year.
These proposed amendments are
discussed in more detail below.

1. Definition of Qualified Emergency
Situation

The EPA is proposing to use the
definition of qualified emergency
situation established in the August 8,
2014, amendments for nonroad engines.
This definition is found in the
introductory text to 40 CFR 1039.665,
and specifies that a qualified emergency
situation is one in which the condition
of an engine’s emission controls poses a
significant direct or indirect risk to
human life. An example of a direct risk
would be an emission control condition

that inhibits the performance of an
engine being used to rescue a person
from a life-threatening situation (for
example, providing power to a medical
facility during an emergency situation).
An example of an indirect risk would be
an emission control condition that
inhibits the performance of an engine
being used to provide electrical power
to a data center that routes “911”
emergency response
telecommunications.

2. Basic AECD Criteria

Section 1039.665 specifies provisions
allowing for AECDs that are necessary to
ensure proper function of engines and
equipment in emergency situations. It
also includes specific criteria that the
engine manufacturer must meet to
ensure that any adverse environmental
impacts are minimized. These criteria
are:

e The AECD must be designed so that
it cannot be activated more than once
without the specific permission of the
certificate holder. Reactivation of the
AECD must require the input of a
temporary code or equivalent security
feature.

e The AECD must become inactive
within 120 engine hours of becoming
active. The engine must also include a
feature that allows the operator to
deactivate the AECD once the
emergency is over.

e The manufacturer must show that
the AECD deactivates emission controls
(such as inducement strategies) only to
the extent necessary to address the
expected emergency situation.

¢ The engine controls must be
configured to record in non-volatile
electronic memory the total number of
activations of the AECD for each engine.

¢ The manufacturer must take
appropriate additional steps to induce
operators to report AECD activation and
request resetting of the AECD. The EPA
recommends including one or more
persistent visible and/or audible alarms
that are active from the point when the
AECD is activated to the point when it
is reset.

e The manufacturer must provide
purchasers with instructions on how to
activate the AECD in emergency
situations, as well as information about
penalties for abuse.

3. Emission Standards During Qualified
Emergency Situations

The EPA is proposing to require
stationary CI engines to meet different
emission standards for the very narrow
period of operation where there is an
emergency situation with a risk to
human life and the owner or operator is
warned that the inducement is about to

occur. The EPA is proposing that the
emission standards that apply when the
AECD is activated during the qualified
emergency situation are the Tier 1
standards in 40 CFR 89.112. Engine
manufacturers indicated that meeting
the Tier 2 or 3 standards in 40 CFR
89.112 is not feasible because the base
engine used in Tier 4 configurations
does not have exhaust gas recirculation
(EGR), which is the engine design
technology used to meet the Tier 2 and
3 standards. The EGR is not needed for
Tier 4 because NOx is controlled by the
SCR.2 The Tier 1 requirement applies
only when there is a qualified
emergency situation and bypass of
inducements is necessary to ensure
continued operation of the engine. Once
the emergency situation has ended and
the AECD is deactivated, the engine
must comply with the otherwise
applicable emission standard specified
in 40 CFR 60.4202. Engine
manufacturers must provide data
demonstrating that the engine complies
with the Tier 1 standard when the
AECD is activated when applying for
certification of an engine equipped with
an AECD.

4. Approval, Recordkeeping and
Reporting for Engine Manufacturers

Manufacturers may ask for approval
of the use of emergency AECDs at any
time; however, the EPA encourages
manufacturers to obtain preliminary
approval before submitting an
application for certification. Otherwise,
the EPA’s review of the AECD, which
may include many unique features, may
delay the approval of the application for
certification.

The manufacturer is required to keep
records to document the use of
emergency AECDs until the end of the
calendar year 5 years after the onset of
the relevant emergency situation. The
manufacturer must submit an annual
compliance report to the EPA within 90
calendar days of the end of each
calendar year in which it authorizes use
of an AECD. The annual report must
include a description of each AECD
activation and copies of the reports
submitted by owners or operators (or
statements that an owner or operator did
not submit a report, to the extent of the
manufacturer’s knowledge). If an owner
or operator fails to report the use of an
emergency AECD to the manufacturer,
the manufacturer, to the extent it has
been made aware of the AECD
activation, must send written
notification to the operator that failure
to meet the submission requirements
may subject the operator to penalties.

2 See Docket Id No. EPA-HQ-OAR-2014-0866.
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5. Engine Owner or Operator
Requirements

Owners or operators who purchase
engines with this dormant feature will
receive instructions from the engine
manufacturer on how to activate the
AECD in qualified emergency situations,
as well as information about penalties
for abuse. The EPA would consider
appropriate use of this feature to be
during a situation where operation of a
stationary CI engine is needed to protect
human life (or where impaired
operation poses a significant direct or
indirect risk to human life), and
temporarily overriding emission
controls enables full operation of the
equipment. The EPA is adopting this
provision to give operators the means to
obtain short-term relief one time
without the need to contact the engine
manufacturer or the EPA. In a qualified
emergency situation, delaying the
activation to obtain approval could put
lives at risk, and would be
unacceptable. However, the EPA retains
the authority to evaluate, after the fact,
whether it was reasonable to judge that
there was a significant risk to human
life to justify the activation of the AECD.
Where the EPA determines that it was
not reasonable to judge (1) that there
was a significant risk to human life; or
(2) that the emission control strategy
was curtailing the ability of the engine
to perform, the owner or operator may
be subject to penalties for tampering
with emission controls. The owner or
operator requirements also include a
specific prohibition on operating the
engine with the AECD beyond the time
reasonably needed for such operation.
The owner or operator may also be
subject to penalties for tampering if they
continue to operate the engine with the
AECD once the emergency situation has
ended or the problem causing the
emission control strategy to interfere
with the performance of the engine has
been or can reasonably be fixed.
Nevertheless, the EPA will consider the
totality of the circumstances when
assessing penalties, and retain
discretion to reduce penalties where the
EPA determines that an owner or
operator acted in good faith.

The owner or operator must send a
written report to the engine
manufacturer within 60 calendar days
after activating an emergency AECD. If
any consecutive reactivations occur, this
report is still due 60 calendar days from
the first activation. The report must
include:

¢ Contact name, mail and email
addresses, and telephone number for the
responsible company or entity.

o A description of the emergency
situation, the location of the engine
during the emergency, and the contact
information for an official who can
verify the emergency situation (such as
a county sheriff, fire marshal, or
hospital administrator).

o The reason for AECD activation
during the emergency situation, such as
the lack of DEF, or the failure of an
emission-related sensor when the
engine was needed to respond to an
emergency situation.

e The engine’s serial number (or
equivalent).

o A description of the extent and
duration of the engine operation while
the AECD was active, including a
statement describing whether or not the
AECD was manually deactivated after
the emergency situation ended.

Paragraph 1039.665(g) specifies that
failure to provide this information to the
engine manufacturer within the
deadline is improper use of the AECD
and is prohibited.

III. Remote Areas of Alaska
A. Background

1. Original Request From the State of
Alaska

The 2006 final NSPS for CI internal
combustion engines included a
provision that allowed the state of
Alaska to submit for EPA approval
through rulemaking process an
alternative plan for implementing the
requirements of the NSPS for public-
sector electric utilities located in rural
areas of Alaska not accessible by the
Federal Aid Highway System (FAHS).
The alternative plan was required to be
based on the requirements of section
111 of the CAA, including any increased
risks to human health and the
environment, and was also required to
be based on the unique circumstances
related to remote power generation,
climatic conditions, and serious
economic impacts resulting from
implementation of the final NSPS.

The EPA communicated with officials
from the state of Alaska on several
occasions following the promulgation of
the 2006 final rule. On October 31,
2008, the EPA received Alaska’s request
for several revisions to the NSPS as it
pertained to engines located in the
remote part of Alaska not served by the
FAHS.3 After reviewing the information
provided by the state of Alaska, the EPA
agreed that the circumstances in remote
Alaska required special rules. On June
28, 2011, the EPA promulgated several
amendments for engines used in remote

3Docket item No. EPA-HQ-OAR-2010-0295—
0012.

Alaska (76 FR 37954). The amendments
of relevance for this action are as
follows:

¢ Exempting all pre-2014 model year
engines from diesel fuel sulfur
requirements;

¢ Allowing owners and operators of
stationary CI engines located in remote
areas of Alaska to use engines certified
to marine engine standards, rather than
land-based nonroad engine standards;

e Removing requirements to meet
emission standards that would
necessitate the use of aftertreatment
devices for NOx, in particular, SCR, for
engines used in remote Alaska
(emission standards that are not based
on the use of aftertreatment devices for
NOx do apply);

e Removing requirements to meet
emission standards that would
necessitate the use of aftertreatment
devices for PM until the 2014 model
year; and

¢ Allowing the blending of used
lubricating oil, in volumes of up to 1.75
percent of the total fuel, if the sulfur
content of the used lubricating oil is less
than 200 parts per million (ppm) and
the used lubricating oil is “on-spec,”
i.e., it meets the on-specification levels
and properties of 40 CFR 279.11.

In support of its October 31, 2008,
request, the state of Alaska noted that
remote communities in Alaska that are
not accessible by the FAHS rely on
diesel engines and fuel for electricity.
These communities are scattered over
long distances in remote areas and are
not connected to population centers by
road or power grid. These communities
are located in the most severe arctic
environments in the United States.

The state of Alaska noted that remote
villages in Alaska use combined heat
and power cogeneration plants, which
are vital to their economy, given the
high cost of fuel and the substantial
need for heat in that climate. Heat
recovery systems are used with diesel
engines in remote communities to
provide heat to community facilities
and schools. Marine-jacketed diesel
engines are used wherever possible
because of their superior heat recovery
and thermal efficiency. The state of
Alaska indicated that they have noticed
great reductions in heat recovery when
using Tier 3 non-marine engines. The
state noted that reductions in fuel
efficiency will lead to greater fuel use
and greater emissions from burning
extra heating oil. The EPA agreed with
the state that there are significant
benefits from using marine engines, and
finalized a revision allowing engines in
remote Alaska to use marine-certified
engines. However, as the state of Alaska
noted, marine-certified engines,
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particularly those below 800
horsepower (HP), are not required to
meet more stringent requirements for
reduction of PM emissions, which is the
most significant pollutant of concern in
these areas. Therefore, the EPA required
that owners and operators of 2014
model year and later engines in remote
areas of Alaska must either be certified
to Tier 4 standards (whether land-based
nonroad or marine) or must install PM
reduction technologies on their engines
to achieve at least 85 percent reduction
in PM.

The original request from the state of
Alaska noted particular concern with
NOx standards that would likely entail
the use of SCR in remote Alaska. NOx
reductions are particularly important in
areas where ozone is a concern, because
NOx is a precursor to ozone. However,
the state of Alaska, and remote Alaska
in particular, does not have any
significant ozone problems. Moreover,
the use of SCR entails the supply,
storage, and use of a DEF that needs to
be used properly in order to achieve the
expected emissions reductions, and that
may have additional operational
problems in remote arctic climates. As
noted above, these villages are scattered
over long distances in remote areas and
are not connected to population centers
by road or power grid. The villages are
located in the most severe arctic
environments in the United States and
they rely on stationary diesel engines
and fuel for electricity and heating, and
these engines need to be in working
condition, particularly in the winter.
The availability of DEF in remote
villages may be an issue, which is
notable given the importance of the
stationary engines in these villages.
Furthermore, the costs for the
acquisition, storage, and handling of the
DEF are greater than for engines located
elsewhere in the United States due to
the remote location and severe arctic
climate of the villages. In order to
maintain proper availability of the DEF
during the harsh winter months, new
heated storage vessels may be needed at
each engine facility, further increasing
the compliance costs for these remote
villages. Given the issues that would
need to be addressed if SCR were
required, and the associated costs of this
technology when analyzed under NSPS
guidelines, the EPA agreed with the
state of Alaska’s argument that it is
inappropriate to require such standards
for stationary engines in remote Alaska 4

4 Note that this action applies to stationary
engines only; it is unlikely that such an approach
would be appropriate for mobile engines, given that
they are less permanent in a village and can move
in and out of areas as work requires.

and amended the NSPS for stationary CI
internal combustion engines to specify
that owners and operators of new
stationary engines in remote areas of
Alaska do not have to meet the Tier 4
standards for NOx. However, owners
and operators of model year 2014 and
later engines that do not meet the Tier
4 p.m. standards would be required to
use PM aftertreatment that achieves PM
reductions of at least 85 percent. The
use of PM aftertreatment will also
achieve reductions in CO and NMHC.

Finally, regarding allowing owners
and operators to blend up to 1.75
percent used oil into the fuel system,
the state noted that there are no
permitted used oil disposal facilities in
remote Alaskan communities. The state
has developed a cost-effective and
reliable used-oil blending system that is
currently being used in many remote
Alaskan communities, disposing of the
oil in an environmentally beneficial
manner and capturing the energy
content of the used oil. The absence of
allowable blending would necessitate
the shipping out of the used oil and
would risk improper disposal and
storage, as well as spills. According to
the state, blending waste oil at 1.75
percent or less will keep the fuel within
American Society for Testing and
Materials (ASTM) specifications if the
sulfur content of the waste oil is below
200 ppm. The state acknowledged the
need for engines equipped with
aftertreatment devices to use fuel
meeting the sulfur requirements. The
EPA agreed that the limited blending of
used oil into the diesel fuel used by
stationary engines in remote Alaska is
an environmentally beneficial manner
of disposing of such oil and is of little
to no concern when kept within
appropriate limits. Therefore, the EPA
finalized amendments that permit the
blending of fuel oil at such levels for
engines in remote Alaska. The used oil
must be “on-spec,” i.e., it must meet the
on-specification levels and properties in
40 CFR 279.11.

2. New Request From the State of Alaska

On November 28, 2014, the EPA
received a new request from the state of
Alaska, which can be found in the
docket for this rulemaking. The request
asked that the EPA revise the criteria for
remote areas of Alaska, which were
established in the 2011 amendments as
areas that are not accessible by the
FAHS, to also include areas that are
accessible by the FAHS, but face similar
challenges to areas that are not
accessible. The letter recommended that
the EPA adopt the same definition for
remote areas of Alaska in the NSPS that
was adopted in the 2013 amendments to

the National Emission Standards for
Hazardous Air Pollutants (NESHAP) for
Reciprocating Internal Combustion
Engines (RICE), which can be found at
40 CFR part 63, subpart ZZZZ. The RICE
NESHAP definition specifies that
engines in areas that are accessible by
the FAHS can be considered remote if
each of the following conditions is met:
(1) The only connection to the FAHS is
through the Alaska Marine Highway
System, or the stationary CI engine
operation is within an isolated grid in
Alaska that is not connected to the
statewide electrical grid referred to as
the Alaska Railbelt Grid; (2) at least 10
percent of the power generated by the
engine on an annual basis is used for
residential purposes; and (3) the
generating capacity of the facility is less
than 12 megawatts, or the engine is used
exclusively for backup power for
renewable energy.®

The state of Alaska provided
information in a March 2, 2015, letter to
the EPA to show that the communities
in these additional FAHS-accessible
areas face similar challenges to the
communities in areas that are not
accessible by the FAHS, and that the
concerns that led to the 2011
amendments to the NSPS are also valid
for the additional areas. As discussed
previously, these challenges include
inaccessibility, expense for DEF
transport and storage, risk of engine
shutdown, shortage of trained operators,
and availability and cost of Tier 4
engines. The state noted that some of
the communities are only accessible by
road for a few months each year, or only
by weekly ferry service; the alternative
travel method is by floatplane. Thus, the
delivery of DEF and the travel for engine
service technicians to these areas would
be much more costly than for areas that
are not remote. The need to heat the
DEF in the communities with a severe
arctic climate would divert heat that is
routinely used for space heating.
Communities in these areas rely on
diesel engines for electricity and
heating, similar to the communities that
are in areas that are not accessible by
the FAHS, and failure of the engine to
operate due to a shortage of DEF could
present a risk to human life. The
communities also have difficulty
finding and retaining trained operators
for the engines and aftertreatment
devices, according to the state of
Alaska.b

5See 40 CFR 63.6603(b).

6 The state noted in its letter that nonroad engines
are typically brought in temporarily by contractors
and, therefore, the concerns raised for stationary
engines are not necessarily applicable for nonroad
engines.
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Based on the information provided by
the state, the EPA agrees that the
circumstances that warranted different
emission standards for new stationary
CI internal combustion engines in areas
of Alaska that are not accessible by the
FAHS are also present in the additional
FAHS-accessible remote areas identified
in the RICE NESHAP definition.

B. Proposed Amendments

The EPA is proposing an amendment
to the NSPS for stationary CI internal
combustion engines that would align
the definition of remote areas of Alaska
with the definition currently used in the
RICE NESHAP. The amendments
specify that engines in areas that are
accessible by the FAHS can be
considered remote if each of the
following conditions is met: (1) The
only connection to the FAHS is through
the Alaska Marine Highway System, or
the stationary CI engine operation is
within an isolated grid in Alaska that is
not connected to the statewide electrical
grid referred to as the Alaska Railbelt
Grid; (2) at least 10 percent of the power
generated by the engine on an annual
basis is used for residential purposes;
and (3) the generating capacity of the
facility is less than 12 megawatts, or the
engine is used exclusively for backup
power for renewable energy. The Alaska
Railbelt Grid is defined as the service
areas of the six regulated public utilities
that extend from Fairbanks to
Anchorage and the Kenai Peninsula.
These utilities are Golden Valley
Electric Association; Chugach Electric
Association; Matanuska Electric
Association; Homer Electric
Association; Anchorage Municipal Light
& Power; and the City of Seward Electric
System.

The following provisions that are
currently present in the NSPS for
stationary CI internal combustion
engines for engines that are located in
areas of Alaska that are not accessible by
the FAHS will be extended to stationary
CI internal combustion engines located
in the areas identified above:

e Exemption for all pre-2014 model
year engines from diesel fuel sulfur
requirements;

e Allowance for owners and operators
of stationary CI engines to use engines
certified to marine engine standards,
rather than land-based nonroad engine
standards;

¢ No requirement to meet emission
standards that would necessitate the use
of aftertreatment devices for NOx, in
particular, SCR (emission standards that
are not based on the use of
aftertreatment devices for NOx will

apply);

¢ No requirement to meet emission
standards that would necessitate the use
of aftertreatment devices for PM until
the 2014 model year; and

¢ Allowance for the blending of used
lubricating oil, in volumes of up to 1.75
percent of the total fuel, if the sulfur
content of the used lubricating oil is less
than 200 ppm and the used lubricating
oil is “on-spec,” i.e., it meets the on-
specification levels and properties of 40
CFR 279.11.

IV. Impacts of the Proposed Action
A. Economic Impacts

The EPA does not expect any
significant economic impacts as a result
of this proposed rule. A significant
economic impact for the amendment
allowing the temporary override of
inducements in emergency situations is
not anticipated because AECDs are
expected to be activated rarely (if ever),
and, thus, the impacts to affected
sources and consumers of affected
output will be minimal.

The economic impact from the change
to the criteria for remote areas of Alaska
will be a cost savings for owners or
operators of engines that are located in
the additional areas that will now be
considered remote. The precise savings
depends on the number and size of
engines that will be installed each year.
Information provided by the Alaska
Energy Authority indicated that one to
two new engines are expected to be
installed each year. Information
provided by the state of Alaska
indicated that the expected initial
capital cost savings per engine ranges
from $28,000 to $163,000, depending on
the size of the engine. There will also be
annual operating and maintenance cost
savings due to avoidance of the need to
obtain and store DEF.

B. Environmental Impacts

The EPA does not expect any
significant environmental impacts as a
result of the proposed amendment to
allow a temporary override of
inducements in emergency situations.
The AECDs are expected to be activated
rarely (if ever) and will only affect
emissions for a very short period.

The EPA also does not expect
significant environmental impacts as a
result of the proposed amendments to
the criteria for remote areas of Alaska.
As an example, allowing the use of a
Tier 3 engine instead of a Tier 4 engine
would result in less reductions for a 250
HP stationary CI engine of 5.4 tons per
year (tpy) of NOx, 0.1 tpy of NMHC, 1.6
tpy of CO, and 0.3 tpy of PM, assuming
the engine operates full time (8,760

hours per year).” As stated previously,
the state of Alaska estimates that only
one to two new engines will be installed
each year in the additional remote areas.

V. Statutory and Executive Order
Reviews

Additional information about these
statutes and Executive Orders can be
found at http://www2.epa.gov/laws-
regulations/laws-and-executive-orders.

A. Executive Order 12866: Regulatory
Planning and Review, and Executive
Order 13563: Improving Regulation and
Regulatory Review

This action is not a significant
regulatory action and was therefore not
submitted to the Office of Management
and Budget (OMB) for review.

B. Paperwork Reduction Act (PRA)

This action does not impose any new
information collection burden under the
PRA. OMB has previously approved the
information collection activities
contained in the existing regulations
and has assigned OMB control number
2060—0590. The proposed regulatory
relief for stationary CI engines would be
voluntary and optional.

C. Regulatory Flexibility Act (RFA)

I certify that this action will not have
a significant economic impact on a
substantial number of small entities
under the RFA. In making this
determination, the impact of concern is
any significant adverse economic
impact on small entities. An agency may
certify that a rule will not have a
significant economic impact on a
substantial number of small entities if
the rule relieves regulatory burden, has
no net burden or otherwise has a
positive economic effect on the small
entities subject to the rule. As
mentioned earlier in this preamble, the
EPA is harmonizing the NSPS for
stationary CI engines in this action with
an existing rule issued by the EPA for
nonroad CI engines. Thus, this action is
reducing regulatory impacts to small
entities as well as other affected entities.
The EPA is also including additional
remote areas of Alaska in the regulatory
flexibility provisions already in the rule
for remote areas of Alaska, which
further reduces the burden of the
existing rule on small entities and other

7 Estimates are based on Tier 3 and Tier 4
emission factors for a 175-300 HP engine provided
in Table A4 of Exhaust and Crankcase Emission
Factors for Nonroad Engine Modeling—
Compression-Ignition. NR-009d. Assessment and
Standards Division, Office of Transportation and
Air Quality. U.S. Environmental Protection Agency.
EPA-420-R-10-018. July 2010. http://www.epa.
gov/otaq/models/nonrdmdl/nonrdmdI2010/
420r10018.pdf.


http://www.epa.gov/otaq/models/nonrdmdl/nonrdmdl2010/420r10018.pdf
http://www.epa.gov/otaq/models/nonrdmdl/nonrdmdl2010/420r10018.pdf
http://www.epa.gov/otaq/models/nonrdmdl/nonrdmdl2010/420r10018.pdf
http://www2.epa.gov/laws-regulations/laws-and-executive-orders
http://www2.epa.gov/laws-regulations/laws-and-executive-orders
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affected entities. We have, therefore,
concluded that this action will relieve
regulatory burden for all directly
regulated small entities.

D. Unfunded Mandates Reform Act
(UMRA)

This action does not contain any
unfunded mandate as described in
UMRA, 2 U.S.C. 1531-1538, and does
not significantly or uniquely affect small
governments. The action imposes no
enforceable duty on any state, local, or
tribal governments or the private sector.
This action does not contain a federal
mandate that may result in expenditures
of $100 million or more for the private
sector in any one year. Engine
manufacturers have the flexibility to
choose whether or not to use optional
AECDs.

E. Executive Order 13132: Federalism

This action does not have federalism
implications. It will not have substantial
direct effects on the states, on the
relationship between the national
government and the states, or on the
distribution of power and
responsibilities among the various
levels of government.

F. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

This action does not have tribal
implications as specified in Executive
Order 13175. It will not have substantial
direct effects on tribal governments, on
the relationship between the federal
government and Indian tribes, or on the
distribution of power and
responsibilities between the federal
government and Indian tribes, as
specified in Executive Order 13175.
This proposed rule would impose
compliance costs primarily on engine
manufacturers, depending on the extent
to which they take advantage of the
flexibilities offered. The proposed
amendments to expand the areas that
are considered remote areas of Alaska
would reduce the compliance costs for
owners and operators of stationary
engines in those areas. Thus, Executive
Order 13175 does not apply to this
action.

G. Executive Order 13045: Protection of
Children From Environmental Health
Risks and Safety Risks

The EPA interprets Executive Order
13045 as applying to those regulatory
actions that concern environmental
health or safety risks that the EPA has
reason to believe may
disproportionately affect children, per
the definition of “covered regulatory
action” in section 2—202 of the

Executive Order. This action is not
subject to Executive Order 13045
because it does not concern an
environmental health risk or safety risk.

H. Executive Order 13211: Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution or Use

This action is not subject to Executive
Order 13211 because it is not a
significant regulatory action under
Executive Order 12866.

I. National Technology Transfer and
Advancement Act (NTTAA)

This rulemaking does not involve
technical standards.

J. Executive Order 12898: Federal
Actions To Address Environmental
Justice in Minority Populations and
Low-Income Populations

The EPA believes this action will not
have potential disproportionately high
and adverse human health or
environmental effects on minority, low-
income, or indigenous populations. The
provisions being proposed in this action
are designed to eliminate risks to human
life and are expected to be used rarely,
if at all, and will only affect emissions
for a very short period. Other changes
the EPA is proposing to make have
minimal effect on emissions.

List of Subjects in 40 CFR Part 60

Environmental protection,
Administrative practice and procedure,
Air pollution control, Intergovernmental
relations, Reporting and recordkeeping
requirements.

Dated: October 30, 2015.

Gina McCarthy,
Administrator.

For the reasons stated in the
preamble, title 40, chapter I, part 60 of
the Code of the Federal Regulations is
proposed to be amended as follows:

PART 60—STANDARDS OF
PERFORMANCE FOR NEW
STATIONARY SOURCES

m 1. The authority citation for part 60
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart llll—Standards of Performance
for Stationary Compression Ignition
Internal Combustion Engines

m 2. Amend § 60.4201 by revising
paragraph (f)(1) and adding paragraph
(h) to read as follows:

§60.4201 What emission standards must |
meet for non-emergency engines if | am a
stationary Cl internal combustion engine
manufacturer?

* * * * *

(f) * * %

(1) Remote areas of Alaska; and
* * * * *

(h) Stationary CI ICE certified to the
standards in 40 CFR part 1039 and
equipped with auxiliary emission
control devices (AECDs) as specified in
40 CFR 1039.665 must meet the Tier 1
certification emission standards for new
nonroad CI engines in 40 CFR 89.112
while the AECD is activated during a
qualified emergency situation. When the
qualified emergency situation has ended
and the AECD is deactivated, the engine
must resume meeting the otherwise
applicable emission standard specified
in this section.

m 3. Amend § 60.4202 by revising
paragraph (g)(1) to read as follows:

§60.4202 What emission standards must |
meet for emergency engines if | am a
stationary Cl internal combustion engine
manufacturer?
* * * * *
) * x %

(1) Remote areas of Alaska; and
* * * * *
m 4. Amend § 60.4204 by adding
paragraph (f) to read as follows:

§60.4204 What emission standards must |
meet for non-emergency engines if | am an
owner or operator of a stationary Cl internal
combustion engine?

* * * * *

(f) Owners and operators of stationary
CI ICE certified to the standards in 40
CFR part 1039 and equipped with
AECDs as specified in 40 CFR 1039.665
must meet the Tier 1 certification
emission standards for new nonroad CI
engines in 40 CFR 89.112 while the
AECD is activated during a qualified
emergency situation. A qualified
emergency situation is defined in 40
CFR 1039.665. When the qualified
emergency situation has ended and the
AECD is deactivated, the engine must
resume meeting the otherwise
applicable emission standard specified
in this section.

m 5. Amend §60.4210 by adding
paragraph (j) to read as follows:

§60.4210 What are my compliance
requirements if | am a stationary Cl internal
combustion engine manufacturer?

* * * * *

(j) Stationary CI ICE manufacturers
may equip their stationary CI internal
combustion engines certified to the
emission standards in 40 CFR part 1039
with AECDs for qualified emergency
situations according to the requirements
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of 40 CFR 1039.665. Manufacturers of
stationary CI ICE equipped with AECDs
as allowed by 40 CFR 1039.665 must
meet all of the requirements in 40 CFR
1039.665 that apply to manufacturers.
Manufacturers must provide data
demonstrating that the engine complies
with the Tier 1 standard in 40 CFR
89.112 when the AECD is activated
when applying for certification of an
engine equipped with an AECD as
allowed by 40 CFR 1039.665.

m 6. Amend § 60.4211 by adding
paragraph (h) to read as follows:

§60.4211 What are my compliance
requirements if | am an owner or operator
of a stationary Cl internal combustion
engine?

* * * * *

(h) The requirements for operators
and prohibited acts specified in 40 CFR
1039.665 apply to owners or operators
of stationary CI ICE equipped with
AECDs for qualified emergency
situations as allowed by 40 CFR
1039.665.

m 7. Amend § 60.4214 by adding
paragraph (e) to read as follows:

§60.4214 What are my notification,
reporting, and recordkeeping requirements
if | am an owner or operator of a stationary
Cl internal combustion engine?

* * * * *

(e) Owners or operators of stationary
CI ICE equipped with AECDs pursuant
to the requirements of 40 CFR 1039.665
must report the use of AECDs as
required by 40 CFR 1039.665(e).

m 8. Amend § 60.4216 by revising
paragraphs (b) through (d) and (f) as
follows:

§60.4216 What requirements must | meet
for engines used in Alaska?
* * * * *

(b) Except as indicated in paragraph
(c) of this section, manufacturers,
owners and operators of stationary CI
ICE with a displacement of less than 10
liters per cylinder located in remote
areas of Alaska may meet the
requirements of this subpart by
manufacturing and installing engines
meeting the requirements of 40 CFR
parts 94 or 1042, as appropriate, rather
than the otherwise applicable
requirements of 40 CFR parts 89 and
1039, as indicated in sections
§§60.4201(f) and 60.4202(g) of this
subpart.

(c) Manufacturers, owners and
operators of stationary CI ICE that are
located in remote areas of Alaska may
choose to meet the applicable emission
standards for emergency engines in
§§60.4202 and 60.4205, and not those
for non-emergency engines in
§§60.4201 and 60.4204, except that for

2014 model year and later non-
emergency CI ICE, the owner or operator
of any such engine that was not certified
as meeting Tier 4 p.m. standards, must
meet the applicable requirements for
PM in §§60.4201 and 60.4204 or install
a PM emission control device that
achieves PM emission reductions of 85
percent, or 60 percent for engines with

a displacement of greater than or equal
to 30 liters per cylinder, compared to
engine-out emissions.

(d) The provisions of § 60.4207 do not
apply to owners and operators of pre-
2014 model year stationary CI ICE
subject to this subpart that are located
in remote areas of Alaska.

* * * * *

(f) The provisions of this section and
§60.4207 do not prevent owners and
operators of stationary CI ICE subject to
this subpart that are located in remote
areas of Alaska from using fuels mixed
with used lubricating oil, in volumes of
up to 1.75 percent of the total fuel. The
sulfur content of the used lubricating oil
must be less than 200 parts per million.
The used lubricating oil must meet the
on-specification levels and properties
for used oil in 40 CFR 279.11.

m 9. Amend § 60.4219 by adding in
alphabetical order the definitions for
‘“Alaska Railbelt Grid'’ and ““Remote
areas of Alaska’’ to read as follows:

§60.4219 What definitions apply to this
subpart?
* * * * *

Alaska Railbelt Grid means the
service areas of the six regulated public
utilities that extend from Fairbanks to
Anchorage and the Kenai Peninsula.
These utilities are Golden Valley
Electric Association; Chugach Electric
Association; Matanuska Electric
Association; Homer Electric
Association; Anchorage Municipal Light
& Power; and the City of Seward Electric
System.

* * * * *

Remote areas of Alaska means areas
of Alaska that meet either paragraph (1)
or (2) of this definition.

(1) Areas of Alaska that are not
accessible by the Federal Aid Highway
System (FAHS).

(2) Areas of Alaska that meet all of the
following criteria:

(i) The only connection to the FAHS
is through the Alaska Marine Highway
System, or the stationary CI ICE
operation is within an isolated grid in
Alaska that is not connected to the
statewide electrical grid referred to as
the Alaska Railbelt Grid.

(ii) At least 10 percent of the power
generated by the stationary CI ICE on an
annual basis is used for residential
purposes.

(iii) The generating capacity of the
source is less than 12 megawatts, or the
stationary CI ICE is used exclusively for
backup power for renewable energy.

* * * * *
[FR Doc. 2015-28342 Filed 11-5-15; 8:45 am]
BILLING CODE 6560-50-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Parts 1, 25, 73, and 74
[GN Docket No. 15-236; FCC 15-137]

Review of Foreign Ownership Policies
for Broadcast, Common Carrier and
Aeronautical Radio Licensees

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

SUMMARY: In this document, the Federal
Communications Commission
(Commission) proposes to extend its
foreign ownership rules and procedures
that apply to common carrier licensees
to broadcast licensees, with certain
modifications to tailor them to the
broadcast context. The Commission also
seeks comment on whether and how to
revise the methodology a licensee
should use to assess its compliance with
the 25 percent foreign ownership
benchmark in section 310(b)(4) of the
Communications Act of 1934, as
amended, in order to reduce regulatory
burdens on applicants and licensees.
Finally, the Commission makes several
proposals to clarify and update existing
foreign ownership policies and
procedures for broadcast, common
carrier and aeronautical licensees.

DATES: Submit comments on or before
December 21, 2015, and replies on or
before January 20, 2016. The NPRM
contains potential information
collection requirements subject to the
PRA, Public Law 104-13. OMB, the
general public, and other Federal
agencies are invited to comment on the
potential new and modified information
collection requirements contained in
this NPRM. If the information collection
requirements are adopted, the
Commission will submit the appropriate
documents to OMB for review under
Section 3507(d) of the PRA. OMB, the
general public, and other Federal
agencies will again be invited to
comment on the new and modified
information collection requirements
adopted by the Commission.

ADDRESSES: You may submit comments,
identified by Docket No. 15-236, by any
of the following methods:
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e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Federal Communications
Commission’s ECFS Web site: http://
fijallfoss.fcc.gov/ecfs2/. Follow the
instructions for submitting comments.

e People with Disabilities: Contact the
FCC to request reasonable
accommodations (accessible format
documents, sign language interpreters,
CART, etc.) by email to FCC504@
fecc.gov, phone: 202-418-0530 (voice),
tty: 202—418-0432.

In addition to filing comments as
described above, a copy of any
comments on the PRA information
collection requirements contained
herein should be submitted to the FCC
via email to PRA@fcc.gov and to
Nicholas A. Fraser, OMB, via email to
Nicholas A. Fraser@omb.eop.gov or via
fax at 202-395-5167.

For detailed instructions on
submitting comments and additional
information on the rulemaking process,
see the SUPPLEMENTARY INFORMATION
section of this document.

FOR FURTHER INFORMATION CONTACT:
Kimberly Cook or Denise Coca, Policy
Division, International Bureau, FCC,
(202) 418-1460 or via email to
Kimberly.Cook@fcc.gov, Denise.Coca@
fecc.gov. On PRA matters, contact Cathy
Williams, Office of the Managing
Director, FCC, (202) 418—-2918 or via
email to Cathy.Williams@fcc.gov.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Notice of
Proposed Rulemaking in GN Docket No.
15-236, FCC 15-137, adopted and
released on October 22, 2015. The full
text of this document is available for
inspection and copying during normal
business hours in the FCC Reference
Center, 445 12th Street SW.,
Washington, DC 20554. The document
also is available for download over the
Internet at http://transition.fcc.gov/
Daily Releases/Daily Business/2015/
db1027/FCC-15-137A1.pdf.

Comment Filing Procedures

Pursuant to §§1.415, 1.419, interested
parties may file comments and reply
comments on or before the dates
indicated above. Comments may be filed
using the Commission’s Electronic
Comment Filing System (ECFS). See
Electronic Filing of Documents in
Rulemaking Proceedings, 63 FR 24121
(1998).

e Electronic Filers: Comments may be
filed electronically using the Internet by
accessing the Commission’s ECFS Web
site at http://apps.fcc.gov/ecfs/.

e Paper Filers: Parties who choose to
file by paper must file an original and

one copy of each filing. If more than one
docket or rulemaking number appears in
the caption of this proceeding, filers
must submit two additional copies for
each additional docket or rulemaking
number. Filings can be sent by hand or
messenger delivery, by commercial
overnight courier, or by first-class or
overnight U.S. Postal Service mail. All
filings must be addressed to the
Commission’s Secretary, Office of the
Secretary, Federal Communications
Commission.

e All hand-delivered or messenger-
delivered paper filings for the
Commission’s Secretary must be
delivered to FCC Headquarters at 445
12th St. SW., Room TW-A325,
Washington, DC 20554. The filing hours
are 8:00 a.m. to 7:00 p.m. All hand
deliveries must be held together with
rubber bands or fasteners. Any
envelopes and boxes must be disposed
of before entering the building.

o Commercial overnight mail (other
than U.S. Postal Service Express Mail
and Priority Mail) must be sent to 9300
East Hampton Drive, Capitol Heights,
MD 20743.

e U.S. Postal Service first-class,
Express, and Priority mail must be
addressed to 445 12th Street SW.,
Washington DC 20554.

Synopsis of Notice of Proposed
Rulemaking

1. The Notice of Proposed Rulemaking
(NPRM) proposes to simplify the foreign
ownership approval process for
broadcast licensees by extending the
streamlined rules and procedures
developed for foreign ownership
reviews for common carrier and certain
aeronautical licensees under section
310(b)(4) of the Communications Act of
1934, as amended (the Act), 47 U.S.C.
310(b)(4), to the broadcast context. For
ease of reference, the NPRM refers to
broadcast, common carrier, aeronautical
en route and aeronautical fixed radio
station applicants and licensees
(including broadcast permittees) and to
common carrier spectrum lessees
collectively as “licensees” unless the
context warrants otherwise. The NPRM
also uses the term “common carrier” or
“‘common carrier licensees” to
encompass Common carrier,
aeronautical en route and aeronautical
fixed radio station applicants and
licensees unless the context applies
only to common carrier licensees.
“Spectrum lessees’ are defined in
section 1.9003 of Part 1, Subpart X, 47
CFR 1.9003. The NPRM also refers to
aeronautical en route and aeronautical
fixed licensees collectively as
“aeronautical” licensees. In using this
shorthand, the NPRM does not include

other types of aeronautical radio station
licenses issued by the Commission.

2. The changes proposed in the NPRM
will facilitate investment from new
sources of capital at a time of growing
need for capital investment in this
important sector of our nation’s
economy. The Commission believes that
adopting a standardized filing and
review process for broadcast licensees’
requests to exceed the 25 percent
foreign ownership benchmark in section
310(b)(4), as the Commission has done
for common carrier licensees, will also
provide the broadcast sector with
greater transparency, more
predictability, and will reduce
regulatory burdens and costs.

3. Specifically, the NPRM proposes to
extend the foreign ownership rules and
procedures established in the 2013
Foreign Ownership Second Report and
Order? to broadcast licensees, with
certain modifications to tailor them to
this context. The NPRM also seeks
comment on whether and how to revise
the methodology a licensee should use
to assess its compliance with the 25
percent foreign ownership benchmark
in section 310(b)(4) in order to reduce
regulatory burdens on applicants and
licensees. Finally, the NPRM makes
several proposals to clarify and update
existing policies and procedures for
broadcast, common carrier and
aeronautical licensees.

4. Section 310(b)(4) of the Act
establishes a 25 percent benchmark for
investment by foreign individuals,
governments, and corporations in U.S.-
organized entities that directly or
indirectly control a U.S. broadcast,
common carrier, or aeronautical radio
licensee. Licensees request Commission
approval of their controlling U.S.
parents’ foreign ownership under
section 310(b)(4) by filing a petition for
declaratory ruling. For the Commission
to make the public interest findings
required by that section of the Act,
licensees file the petition and obtain
Commission approval before direct or
indirect foreign ownership of their U.S.
parent companies exceeds 25 percent.
The Commission assesses, in each
particular case, whether the foreign
interests presented for approval by the
licensee are in the public interest,
consistent with the Commission’s
section 310(b)(4) policy framework. The
Commission’s public interest analysis
also considers any national security, law

1 Review of Foreign Ownership Policies for
Common Carrier and Aeronautical Radio Licenses
Under Section 310(b)(4) of the Communications Act
of 1934, as Amended, 1B Docket No. 11-133,
Second Report and Order, 28 FCC Rcd 5741 (2013)
(2013 Foreign Ownership Second Report and
Order).
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enforcement, foreign policy or trade
policy issues that may be raised by the
foreign ownership. The Commission
coordinates as necessary and
appropriate with the relevant Executive
Branch agencies and affords appropriate
deference to their expertise on these
issues.

5. To the extent the Commission
adopts the NPRM'’s proposal to
incorporate broadcast licensees into the
regulatory framework for foreign
ownership of common carrier licensees,
with certain modifications applicable to
broadcast licensees, the Commission
proposes to codify the final rules in Part
1, subpart T, at sections 1.5000 through
1.5004, 47 CFR 1.5000-1.5004, and to
remove sections 1.990 through 1.994, 47
CFR 1.990-1.994, from Part 1, subpart F.
The NPRM generally refers to the rules
by their current section numbers, but
also refers as appropriate to the
proposed rule sections.

Proposals and Other Options To Modify
Current Regulatory Framework

6. In this NPRM, the Commission
proposes to extend the foreign
ownership rules and procedures
applicable to common carrier licensees
to broadcast licensees, with certain
exceptions and proposed modifications.
Specifically, the NPRM proposes to
incorporate broadcast licensees into the
Commission’s rules that apply to
petitions filed under section 310(b)(4) of
the Act. The NPRM seeks comment on
these proposals, as well as on any
alternatives that commenters believe the
Commission should consider. With
respect to each proposal or proposed
alternative, commenters should discuss,
and, if possible, quantify, the likely
costs and benefits of the proposal or
proposed alternative.

7. In the 2013 Broadcast Clarification
Order, the Commission signaled that it
might elect to create a standardized
review process for broadcast licensees
similar to that adopted in the common
carrier context to streamline
procedures.2 The Commission’s
subsequent experience with the 2015
Pandora Declaratory Ruling? illustrated
a need for greater clarity and certainty
in the foreign ownership context for
broadcasters, as well as those seeking to

2 Commission Policies and Procedures Under
Section 310(b)(4) of the Communications Act,
Foreign Investment in Broadcast Licensees, MB
Docket No. 13-50, Declaratory Ruling, 28 FCC Red
16244 (2013) (2013 Broadcast Clarification Order).

3 Pandora Radio LLC Petition for Declaratory
Ruling Under Section 310(b)(4) of the
Communications Act of 1934, as Amended, MB
Docket No. 14-109, Declaratory Ruling, FCC 15-52,
30 FCC Rcd 5094, 5095, T 4 (2015) (2015 Pandora
Declaratory Ruling), recon denied, FCC 15-129 (rel.
Sept. 17, 2015).

acquire broadcast interests. The
Commission believes that broadcasters
can benefit from the streamlining
measures that are applied to common
carrier licensees that seek to exceed the
25 percent foreign ownership
benchmark in section 310(b)(4).
Furthermore, streamlining the
Commission’s filing and review
processes may have the added benefit of
attracting financial investment from
new sources of capital for broadcasters.

8. The NPRM tentatively concludes
that the considerations underlying the
adoption of the foreign ownership rules
applicable to section 310(b)(4) petitions
for common carrier licensees are
generally applicable to broadcast
licensees. The Commission’s experience
applying these rules in the common
carrier context demonstrates that the
process is efficient and that filers are
benefitting from the formal guidance.
Moreover, the rules ensure that the
Commission is able to satisfy its
obligations under section 310(b) with
respect to foreign ownership, while
coordinating applications and petitions
with the Executive Branch, as needed.
The NPRM proposes to apply these
principles in the broadcast context and
seeks comment on this approach.
Commenters are encouraged to review
the proposed rules, provide comment on
the application of these rules to the
broadcast sector, and propose
alternative approaches that would
promote the public interest.

9. Significantly, under the proposed
rules, a petitioner would be able to
request (1) approval of up to 100 percent
aggregate foreign ownership (voting
and/or equity) by unnamed and future
foreign investors in the controlling U.S.
parent of a broadcast licensee, subject to
certain conditions; (2) approval for any
named foreign investor that proposes to
acquire a less than 100 percent
controlling interest to increase the
interest to 100 percent at some time in
the future; and (3) approval for any non-
controlling named foreign investor to
increase its voting and/or equity interest
up to and including a non-controlling
interest of 49.99 percent at some time in
the future. Moreover, a petitioner would
only need to obtain specific approval of
foreign investors (i.e., individuals,
entities, or a “‘group”’ of foreign
individuals or entities) that hold or
would hold, directly or indirectly, more
than five percent, and in certain
circumstances, more than ten percent of
the U.S. parent’s equity and/or voting
interests, or a controlling interest in the
U.S. parent. The Commission will
continue to coordinate as necessary and
appropriate with the Executive Branch

regarding all petitions for declaratory
ruling filed under section 310(b).

10. The Commission believes that
applying these rules to broadcast
licensees in the context of section
310(b)(4) petitions will help improve
access to capital from foreign investors
and promote regulatory flexibility;
preserve the Commission’s statutory
obligation, in consultation with the
relevant Executive Branch agencies, to
ensure that foreign ownership above the
25 percent benchmark serves the public
interest; reduce uncertainty regarding
the treatment of foreign investment in
broadcast properties; and reduce
burdens on filers by providing a
streamlined, uniform process.

11. Disclosable Interest Holders.
Section 1.991(e)—(g) of the rules requires
all section 310(b) petitions for
declaratory ruling regarding proposed
foreign investment in a common carrier
licensee to contain the name, address,
citizenship and principal business(es) of
any individual or entity, regardless of
citizenship, that directly or indirectly
holds or would hold, after effectuation
of any planned ownership changes
described in the petition, at least ten
percent of the equity or voting interests
in the controlling U.S. parent of the
petitioning common carrier licensee or
a controlling interest. The Commission
adopted the ten percent threshold to
ensure consistency with the ownership
disclosure requirements that apply to
most common carrier applicants under
the Commission’s licensing rules, while
preserving a meaningful opportunity for
the Executive Branch agencies to review
petitions for national security, law
enforcement, foreign policy, and trade
policy concerns. The NPRM proposes to
adopt a similar approach for broadcast
licensees subject to the modifications
described below.

12. Rather than adopt the ten percent
disclosable threshold for broadcast
licensees, the Commission proposes to
require that broadcast entities disclose
their ownership interests based on the
current attribution rules and policies
applicable to broadcast licensees. The
Commission’s media attribution rules
seek to identify those interests in or
relationships to licensees that confer on
their holders a degree of influence or
control such that the holders have a
realistic potential to affect the
programming decisions of licensees or
other core operating functions. Given
the distinct nature of the services
provided by common carriers and
broadcast stations, different attribution
standards apply to these services. For
example, as noted above, the ownership
disclosure requirements applicable to
most common carriers require the
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disclosure of all ten percent interest
holders (voting and equity); the
broadcast attribution rules, however,
generally require the attribution of
individuals or entities that hold five
percent or more of the voting stock,
while non-voting stock interests are
typically not attributable. The
Commission believes that consistency
with its broadcast attribution rules
would ensure certainty and efficiency
for broadcast firms with foreign
ownership interests. Additionally,
broadcast industry filers are familiar
with the Commission’s media
attribution rules and are already
required to disclose such interest
holders on various Commission forms
and applications (e.g., FCC Form 323,
Ownership Report for Commercial
Broadcast Stations). Given that
familiarity, the Commission believes it
would pose an undue hardship to
establish a different disclosure
threshold for broadcasters. The NPRM
seeks comment on this proposal.

13. Specific Approval of Named
Foreign Investors. Section 1.991(i) of the
rules requires a common carrier licensee
filing a section 310(b)(4) petition to
identify and request specific approval
for any foreign individual or entity, or
“group”’ of foreign individuals or
entities, that holds or would hold
directly, or indirectly through one or
more intervening U.S.- or foreign-
organized entities, more than five
percent of the U.S. parent’s total
outstanding capital stock (equity) and/or
voting stock, or a controlling interest. In
addition, as a condition of the initial
ruling, and with respect to any future
interests that may be acquired by foreign
investors, section 1.994(a)(1) similarly
requires the licensee to file a new
petition to obtain prior approval before
any foreign individual, entity, or
“group” not previously approved
acquires a greater-than-five percent
interest in the U.S. parent that does not
qualify as exempt under section
1.991(i)(3). In circumstances where a
foreign-organized entity requires
specific approval, the petition must
include the information specified in
section 1.991(j), including the name and
citizenship of any individual or entity
that holds, or would hold, directly and/
or indirectly, through one or more
intervening entities, ten percent or more
of the equity interests and/or voting
interests, or a controlling interest, in the
foreign entity for which the petitioner
requests specific approval. The NPRM
proposes to adopt a similar approach for
broadcast licensees subject to the
modifications described below.

14. Consistent with the NPRM’s
proposal regarding disclosable interest

holders in general, the Commission does
not believe that it would be appropriate
to require broadcast petitioners to use
the ten percent standard specified in
section 1.991(j)(ii)(2) for petitions filed
by common carrier. Instead, the NPRM
proposes again to rely on the attribution
standards set out in section 73.3555
applicable to broadcast stations to
determine which individuals and
entities should be listed for each foreign
entity for which the broadcast licensee
seeks specific approval. The
Commission believes that consistency
with the broadcast attribution rules and
the familiarity of broadcasters with
these rules support such an approach.
The NPRM seeks comment on this
proposal.

15. Insulation Criteria. For broadcast
licensees, the NPRM proposes to rely on
the broadcast insulation criteria set forth
in the broadcast rules, rather than those
applied in the common carrier context.
The insulation criteria for broadcasters
are governed by Note 2(f) of section
73.3555. Under the broadcast attribution
rules governing partnership and limited
liability company (LLC) interests, all
general partners and non-insulated
limited partnership and LLC interests
are attributable. An exception from
attribution applies only to those limited
partners and LLC interest holders that
meet the Commission’s insulation
criteria and certify that they are not
materially involved in the management
or operations of the entity’s media
interests. While there are many
similarities in the insulation criteria
under section 1.993 and Note 2(f) of
section 73.3555, the broadcast criteria
contain elements that are specific to
media-related activities and reflect the
distinct nature of broadcast operations.

16. The Commission believes
consistency with its broadcast
insulation policies under its attribution
rules is appropriate to apply in the
foreign ownership context. Broadcast
entities are already familiar with these
insulation criteria, and those entities
that have insulated certain interests
have already executed their
organizational documents based on
these criteria. Adopting different criteria
in this context may require these
entities to revise and re-execute their
organizational documents, renegotiate
the roles of insulated interest holders,
and operate pursuant to multiple
insulation standards when seeking
approval of foreign ownership above the
25 percent benchmark in section
310(b)(4). If the Commission were to
adopt different criteria, what would the
costs associated with applying the
common carrier foreign ownership
insulation criteria be for broadcasters?

Are there any public interest benefits
that would exceed such costs? Are there
alternative insulation criteria for
broadcast entities that might be more
appropriate in the context of the
Commission’s foreign ownership review
pursuant to section 310(b)(4)? Would
the benefits of imposing any alternative
criteria exceed the cost of compliance?
The NPRM seeks comment on these
issues.

17. Service-Specific Rulings. Foreign
ownership rulings issued to common
carrier licensees cover, unless otherwise
specified in a particular ruling, any
common carrier radio service in any
geographic location regardless of the
particular wireless service(s) (e.g.,
Personal Communications Service) and
geographic service area(s) authorized
under the petitioner’s existing
license(s). Such rulings may also be
issued when an applicant seeks
authority in a contemporaneously filed
application for an initial license or for
consent to acquire licenses by transfer
or assignment. The NPRM seeks
comment on whether there are
considerations unique to broadcasting
that suggest a different approach.

18. The Commission has noted in the
past the important distinctions between
common carrier services and broadcast
media in the context of the public
interest analysis under section 310(b)(4).
For example, the Commission has noted
that, while common carrier licenses are
passive in nature and confer no control
over the content of transmissions,
broadcast transmissions have been
found to present additional concerns
because broadcasters exercise control
over the content that they air. The
Commission’s approach to the
benchmark for foreign investments in
broadcast licensees has reflected
“heightened concern for foreign
influence over or control over broadcast
licensees which exercise editorial
discretion over the content of their
transmissions.”

19. Given these considerations, the
NPRM seeks comment on how the
Commission’s process should be
adapted, if at all, to address service-
specific rulings. The foreign ownership
rules that currently apply to common
carrier licensees allow a ruling for such
licensees that applies to all types of
common carrier wireless services, e.g.,
satellite, CMRS, microwave, AWS. In
addition, the rulings are not geographic
specific. Thus, a licensee does not need
separate rulings to provide service in
the conterminous United States and
Puerto Rico. However, given the
foregoing issues, a broadcast ruling may
require different parameters. The NPRM
seeks comment on whether the
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Commission should issue rulings on a
service and/or geographic basis. For
example, to which services would a
ruling apply? If a licensee has a ruling
covering television licenses, would it
need a new ruling if it later sought to
acquire AM radio station licenses?
Would a licensee with a ruling for an
AM radio station in a small market
require a new ruling if it sought to
acquire a national chain of radio
stations or additional stations in that
small market?

20. Similar questions arise if a
common carrier licensee seeks to
acquire a broadcast licensee. Would a
ruling for common carrier licenses
apply prospectively to broadcast
licenses that the licensee sought to
acquire? Given that the NPRM proposes
to adopt differing requirements
depending on service (e.g., different
disclosable interest holders), how would
such differences be reconciled if, for
example, a common carrier ruling also
were to cover the subsequent
acquisition of a television station? The
NPRM tentatively concludes that
entities should not be required to
provide the disclosable interest
information for both common carrier
and broadcast licensees if they propose
to provide only one of those types of
services, and that the Commission
should conduct its public interest
analysis for all services only where the
applicant is to hold licenses as both
common carrier and broadcaster. The
NPRM seeks comment on this issue,
including whether there is significant
interest in the marketplace for entities
with foreign ownership to hold both
common carrier and broadcast licenses.

21. Filing and Processing of Broadcast
Petitions. Section 1.990(b) of the rules
provides that petitions for declaratory
ruling shall be filed electronically
through the International Bureau Filing
System (IBFS). For broadcast petitions,
however, the NPRM proposes that
petitions for declaratory ruling be filed
electronically as an attachment to the
underlying applications for a
construction permit or an assignment or
transfer of control that are electronically
filed through the Commission’s
Consolidated Database System (CDBS)
or any successor database. As is the
current procedure, such applications
would be placed on a CDBS-generated
public notice denoting that the
application is “accepted for filing.” This
public notice initiates the formal
processing of the application, provides
notice to interested members of the
public who may wish to support or
oppose the application, and triggers the
legal timeframe for the filing of petitions
to deny. Such a petition for declaratory

ruling would separately receive a Media
Bureau docket number for public notice
and comment, in addition to the CDBS-
generated public notice on the
associated application.

22. The NPRM also proposes that, in
the absence of an underlying broadcast
construction permit, assignment or
transfer application, the broadcast
petitioner would file its petition for
declaratory ruling electronically with
the Commission’s Office of the Secretary
via the Commission’s Electronic
Comment Filing System (ECFS) as a
non-docketed filing. The petition will
subsequently receive a Media Bureau
docket number and a public notice
seeking comment will be released. The
petition would be reviewed and, after
consultation with the relevant Executive
Branch agencies, a decision issued. This
proposal will facilitate an efficient,
predictable filing and processing
scheme for broadcast petitions for
declaratory ruling whether or not those
petitions are accompanied by a
construction permit, or an assignment or
transfer application. Broadcasters are
familiar with both the Commission’s
CDBS and ECFS filing systems and, as
such, the Commission expects
implementation of these filing and
notice measures will provide regulatory
consistency. The NPRM seeks comment
on this proposal.

23. Methodology for Assessing
Compliance with Section 310(b)(4). The
NPRM proposes to adopt a rule
applicable to U.S. public companies that
would specify the information upon
which a licensee’s controlling U.S.
parent may rely for purposes of
determining its aggregate level of foreign
ownership. Such a rule should provide
greater clarity for U.S. public companies
and reduce the burden of determining
their aggregate levels of foreign
ownership given the difficulties in
ascertaining the citizenship of their
shareholders. The NPRM seeks
comment on adoption of such a rule,
including the type of information that
would likely be known to a U.S. public
company in the normal course of
business. The NPRM also seeks
comment on specific alternative
proposals to accomplish the
Commission’s goal of providing
licensees with a more workable means
of ensuring compliance with section
310(b)(4).

24. In the 2015 Pandora Declaratory
Ruling proceeding, the National
Association of Broadcasters (NAB) and
the Multicultural Media and
Telecommunications Council (MMTC)
raised concerns that the Commission’s
policies for calculating levels of foreign
ownership in broadcast entities are

“outdated” and should be modified to
comport with current securities laws
regarding widely-traded public entities.
MMTC stated that broadcasters that are
public companies need flexible,
practical, and efficient means to
estimate foreign ownership to comply
with section 310(b)(4), which would
attract new foreign capital that will be
needed to help minority broadcasters
“overcome a severe lack of access to
domestic capital.” NAB also contended
that the present policies tend to frustrate
efforts to attract capital to broadcast
firms. MMTC and NAB raise important
issues, and the Commission stated in
the 2015 Pandora Declaratory Ruling
that it would examine whether it is
appropriate to revise the methodology
for assessing broadcaster compliance
with section 310(b)(4). These issues are
not limited to broadcast licensees and
also affect common carrier licensees’
compliance with section 310(b)(4). Thus
the NPRM seeks to address the practices
used by any licensee in order to ensure
compliance with section 310(b)(4). In
addition, the NPRM seeks comment on
whether any changes that the
Commission makes regarding what
licensees need to do to ensure
compliance with section 310(b)(4)
should also apply to ensuring
compliance with section 310(b)(3).

25. NAB maintains that the
Commission’s compliance policies are
outdated, in part, because they pertain
to regulations of some 40 years ago
when Securities and Exchange
Commission (SEC) regulations related to
physically holding stock certificates.
The current practice involves holding
shares of publicly traded companies in
“street name” (i.e., the broker holding
legal title to a share on behalf of the
beneficial owner). NAB notes that SEC
rules specifically limit brokers from
providing companies with shareholder
information without shareholder
permission, and, as such, widely-traded
public entities have “little recourse” if
the shareholder decides to remain
anonymous. According to NAB, in light
of current industry practices and SEC
rules, the Commission cannot rationally
assume that all unidentified
shareholders are foreign. NAB claims
that as many as 70 to 80 percent of
publicly traded shares are held in street
name, and that it is unlikely that the
majority of shareholders are aware of, or
care, if a brokerage firm holds their
securities in street name.

26. Since the issuance of the 2015
Pandora Declaratory Ruling, the
Commission has further considered the
regulatory hurdles to certifying
compliance with foreign ownership
limits and for requesting Commission
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approval to exceed the statutory
benchmark of 25 percent foreign
ownership. In particular, the
Commission notes the unique burdens
its processes may exert on widely-held
publicly traded companies, which do
not necessarily have adequate means to
ascertain and certify the citizenship of
their shareholders. The Commission’s
aim is to provide licensees with greater
flexibility in their regulatory filings and
certifications.

27. The NPRM seeks comment on
what steps licensees should take to track
their foreign ownership to ensure
compliance with section 310(b)(4).
Privately-held companies, partnerships
and LLCs should have knowledge of all
of their owners, and should be able to
track their foreign ownership relatively
easily. The NPRM seeks comment on
the Commission’s view that privately-
held entities should have knowledge of
the citizenship of their owners. The
NPRM also seeks comment on whether
it is appropriate to adopt any measures
to facilitate their ability to demonstrate
compliance with section 310(b)(4),
including any or all of the proposals
described in this NPRM.

28. Publicly-traded companies face a
more complicated challenge to
demonstrate compliance with section
310 (b)(4). As NAB notes, most shares of
publicly-traded companies are now held
in street name and it can be difficult for
the licensee to determine the citizenship
of the beneficial owner of those shares.
While publicly traded companies can
undertake surveys of their shareholders’
equity and voting interests, those
surveys may not be able to ascertain the
beneficial shareholders’ citizenship. The
Commission believes a U.S.-organized
public company should, however,
know, or can be expected to know,
information about certain shareholders.
For example, U.S.-organized public
companies should know about the
shareholders that are required to
disclose their ownership pursuant to
SEC rules—generally, those
shareholders with greater than five
percent ownership and institutional
investors with greater than ten percent
ownership. The NPRM states that the
companies should also know the
ownership of the shares registered with
the company and the shares held by
officers and directors. Are there other
types of shares about which a U.S.
public company could be expected to
know?

29. The NPRM seeks comment on the
Commission’s authority to provide
licensees with greater flexibility to
demonstrate compliance with section
310(b)(4). The NPRM specifically seeks
comment on whether it would be

consistent with the Commission’s
obligations under section 310(b)(4) to
permit a licensee with a U.S.-organized
public company in its ownership chain
to rely solely on ownership information
that is known or reasonably should be
known to the public company to
determine whether the licensee is in
compliance with the foreign ownership
benchmark in section 310(b)(4). If the
Commission adopts this proposed
approach, are there policy or legal
reasons to limit its availability to U.S.-
organized public companies, and/or
companies for which a certain
percentage of their officers and directors
are U.S. citizens? What amount or type
of shareholder data should licensees be
required to produce to satisfy their “best
efforts” to comply with section
310(b)(4)? Should equity and voting
ownership in the U.S. public company
be treated the same or, for example,
should there be a different, greater
obligation to know the voting
ownership? Additionally, should the
Commission accept shareholder street
addresses, alone, as a proxy for
citizenship? If the Commission were to
adopt such an approach, would there be
circumstances under which street
addresses, without more, would not be
an acceptable method of certifying
foreign ownership levels? Finally, the
NPRM seeks comment on how
frequently a company should be
required to assess the extent of its
foreign ownership if the Commission
were to adopt this approach.

30. The NPRM also requests comment
on alternatives to the Commission’s
proposed approach, such as the
guidance provided in the 2015 Pandora
Declaratory Ruling. In that proceeding,
the Commission instructed Pandora on
several methods for determining and
certifying its foreign citizenship levels,
including making changes to
organizational documents. Further,
Pandora committed to certify on a
biennial basis its foreign ownership
levels using measures, among others:
Using The Depository Trust Corporation
(DTC) SEG-100 or equivalent program;
monitoring shares held by current and
former officers and directors;
monitoring relevant SEC filings,
obtaining a non-objecting beneficial
owner (NOBO) list, and requesting that
all NOBOs provide citizenship
information; and making reasonable
efforts to secure the cooperation of the
relevant financial intermediaries in
obtaining citizenship information. The
Commission stated that, consistent with
existing compliance practices, it
expected Pandora Media to use sources
other than shareholder mailing

addresses or corporate headquarters
locations.

31. The NPRM seeks comment on
whether the use of street addresses,
coupled with participation in SEG-100,
would provide the Commission with
sufficient information to discharge its
public interest obligations pertaining to
foreign ownership in broadcast
licensees, while affording a more
workable approach that may reduce the
burden on publicly-traded companies.
The NPRM observes that, under SEG—
100, stock issuers approach DTC and
request that their publicly traded
securities be included in the program.
DTC then updates its notations as to
those requiring SEG-100 treatment and
notifies all DTC participants that they
must apply SEG-100 procedures to
trades in the restricted company’s stock.
DTC participants are obligated to make
inquiries of their account holders and to
place the shares of such holders who are
non-citizens in the DTC participant’s
segregated account. The NPRM asks
commenters to raise any additional
substantive and procedural issues that
should be considered in modifying and
supplementing the Commission’s
processes with regard to compliance
with the broadcast foreign ownership
rules and policies.

32. The NPRM also solicits comment
on NAB’s suggestion that the
Commission eliminate the presumption
that unidentified shareholders be
counted as foreign. In light of the
difficulties public companies now face
in obtaining information about their
domestic as well as foreign
shareholders, as the record in the
Pandora proceeding indicated, the
Commission seeks comment on
alternatives to this presumption. If the
Commission were to change this
presumption, should applicants be
allowed to extrapolate foreign
ownership percentages based on known
shareholders? For example, if ten
percent of the identified shares are
owned by foreign owners, should the
Commission presume that ten percent of
the unidentified shares are held by
foreign owners? Alternatively, should
the Commission extrapolate using a
multiple? If so, what should that
multiple be? Should there be an upper
limit on the relative number of
unknown shareholders that can be
estimated under any such approach?

33. In addition, is there a legal and
policy basis for concluding in this
proceeding, under section 310(b)(4), that
the public interest would be served by
permitting small foreign equity and/or
voting interests in U.S. public
companies—e.g., equity or voting
interests that are not required to be



Federal Register/Vol. 80, No. 215/Friday, November 6, 2015/Proposed Rules

68821

reported under SEC Rule 13d-1, 17 CFR
240.13d-1,—without the Commission’s
individual review and approval, even in
circumstances where the U.S. public
company may have aggregate foreign
ownership (or aggregate foreign and
unknown ownership) exceeding 25
percent? If so, does that basis extend to
a finding that the public interest would
be served by permitting a U.S. public
company to have up to an aggregate less
than 50 percent (or some higher level)
non-controlling foreign investment,
even with individual investments that
may be required to be reported under
SEC Rule 13d-1, without individual
review and approval? The NPRM seeks
comment on these approaches and asks
commenters to provide any other
suggestions.

34. Corrections and Clarifications of
Existing Rules. The Commission takes
this opportunity to make certain
technical corrections to the foreign
ownership rules and seeks comment on
proposed clarifying changes, as well as
on any other changes commenters may
suggest to improve the structure and
clarity of the rules.

35. First, in section 1.5001 of the
proposed rules, which lists the required
contents of petitions for declaratory
ruling, the NPRM proposes to include a
cross-reference to section 1.5000(c), the
requirement that each applicant,
licensee, or spectrum lessee filing a
section 310(b) petition for declaratory
ruling certify to the information
contained in the petition in accordance
with the provisions of section 1.16 of
the rules. The Commission has found
that it is not uncommon for petitions to
be filed without the required
certification. The NPRM therefore
includes in proposed rule section
1.5001(1) a cross-reference to the
certification requirement to highlight to
filers this critical aspect of the rules.

36. Second, the NPRM proposes to
include two Notes in section 1.5001(i) of
the proposed rules to clarify that certain
foreign interests of five percent or less
may require specific approval in
circumstances where there is direct or
indirect foreign investment in the U.S.
parent in the form of uninsulated
partnership interests or uninsulated
interests held by members of an LLC.
Many limited partners and LLC
members hold small equity interests in
their respective companies with control
of these companies residing in the
general partner or managing member,
respectively. However, for purposes of
identifying foreign interests that require
specific approval (and for determining a
common carrier licensee’s disclosable
U.S. and foreign interest holders),
uninsulated partners and uninsulated

LLC members are deemed to hold the
same voting interest as the partnership
or LLC holds in the company situated in
the next lower tier of the licensee’s
vertical ownership chain. Depending on
the particular ownership structure
presented in the petition, an
uninsulated foreign limited partner or
uninsulated LLC member may require
specific approval because the voting
interest it is deemed to hold in the U.S.
parent exceeds five percent and,
because it is an uninsulated voting
interest, it does not qualify as exempt
from the specific approval requirements.
The NPRM requests comment on the
proposed language and placement of
these Notes, which are intended to
improve the clarity of the specific
approval requirements as recodified in
section 1.5001(i) of the rules.

37. Third, the NPRM seeks comment
on whether Commission precedent
supports the inclusion of additional
permissible voting or consent rights in
the list of investor protections where the
rights do not, in themselves, result in a
limited partnership or LLC interest
being deemed uninsulated within the
meaning of that section. Similarly, the
NPRM requests comment on whether
Commission precedent supports the
inclusion of additional permissible
minority shareholder protections.

38. Finally, the NPRM proposes to
correct two cross-references, and to
make additional clarifying changes.

39. Transition Issues. Consistent with
the approach adopted in the 2013
Foreign Ownership Second Report and
Order, the NPRM proposes that any
changes adopted in this proceeding be
applied prospectively. The NPRM
proposes that existing foreign
ownership rulings issued prior to the
effective date of the rules adopted in
this proceeding shall remain in effect.
Specifically, as is currently the case
under the Commission’s foreign
ownership rules for common carrier
licensees, licensees subject to an
existing ruling as of the effective date of
the rules adopted in this proceeding
would be required to continue to
comply with any general and specific
terms and conditions of their rulings,
including Commission rules and
policies in effect at the time the ruling
was issued. The NPRM proposes that
such licensees may, however, request a
new ruling under any revised rules, but
they are not required to do so. The
NPRM tentatively concludes that this
approach is appropriate because it will
afford the Commission and the relevant
Executive Branch agencies an
opportunity to evaluate the potential
effects of applying the new rules to
licensees that are subject to an existing

ruling. The NPRM seeks comment on
this approach and on how to treat any
requests for declaratory ruling that are
pending before the Commission as of
the effective date of the rules adopted in
this proceeding. Should the
Commission review these requests
under the rules adopted in this
proceeding? Are there other transition
issues that the Commission should
address?

40. The NPRM reminds common
carrier licensees with an existing foreign
ownership ruling of their obligation to
seek a new ruling before they exceed the
parameters of their rulings, including
those rulings issued prior to August 9,
2013, the effective date of the rules
adopted in the 2013 Foreign Ownership
Second Report and Order. The NPRM
notes, in particular, that a licensee’s
ruling issued prior to August 9, 2013,
may be limited in scope to the particular
wireless service(s) and geographic
service area(s) of the licenses or
spectrum leasing arrangements
referenced in the petition for declaratory
ruling. The Commission’s decision in
the 2013 Foreign Ownership Second
Report and Order to eliminate its
practice of issuing rulings on a service-
and geographic-specific basis did not
apply retroactively to rulings issued
prior to the effective date of the rules
adopted in that proceeding. Failure to
meet a condition of a foreign ownership
ruling may result in monetary sanctions
or other enforcement action by the
Commission.

41. Other Reforms to Foreign
Ownership Review. Finally, the NPRM
invites comment on any additional
reforms that could further streamline
Commission review of foreign
ownership and bring its foreign and
domestic investment review processes
into closer alignment, while ensuring
that important national security, law
enforcement, foreign policy, trade
policy and other public policy goals
continue to be met. For example, are
there certain types of applications that
could be reviewed in a more
streamlined manner than the proposals
outlined in the NPRM? The Commission
seeks comment on these and any other
proposals that would streamline its
process for analyzing foreign ownership
under section 310(b)(4), while also
serving its public interest goals.

Initial Paperwork Reduction Act of
1995 Analysis

42. This document contains proposed
new and modified information
collection requirements. The
Commission, as a part of its continuing
effort to reduce paperwork burdens,
invites the general public and the Office
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of Management and Budget (OMB) to
comment on the information collection
requirements contained in this
document, as required by the Paperwork
Reduction Act of 1995 (PRA), Public
Law 104-13. In addition, pursuant to
the Small Business Paperwork Relief
Act of 2002, Public Law 107-198, see 44
U.S.C. 3506(c)(4), the Commission seeks
specific comment on how it might
“further reduce the information
collection burden for small business
concerns with fewer than 25
employees.”

Initial Regulatory Flexibility Analysis

43. The Regulatory Flexibility Act of
1980, as amended (RFA),* requires that
an initial regulatory flexibility analysis
be prepared for notice-and-comment
rule making proceedings, unless the
agency certifies that ““the rule will not,
if promulgated, have a significant
economic impact on a substantial
number of small entities.” 5 The RFA
generally defines the term “small
entity” as having the same meaning as
the terms ‘“small business,” “small
organization,” and ‘“‘small governmental
jurisdiction.” ¢ In addition, the term
“small business” has the same meaning
as the term ““small business concern”
under the Small Business Act.”7 A
“small business concern” is one which:
(1) is independently owned and
operated; (2) is not dominant in its field
of operation; and (3) satisfies any
additional criteria established by the
Small Business Administration (SBA).

44. In the NPRM, the Commission
seeks comment on proposed changes
and other options to incorporate
broadcast licenses into the
Commission’s rules and procedures for
analyzing foreign ownership of common
carrier and aeronautical radio licensees
under section 310(b)(4) of the Act, 47
U.S.C. 310(b)(4), and to clarify certain
aspects of those rules and procedures
for broadcast, common carrier and
aeronautical licensees while continuing
to ensure that the Commission has the
information it needs to carry out its

4 See 5 U.S.C. 603. The RFA, see 5 U.S.C. 601—
612, has been amended by the Small Business
Regulatory Enforcement Fairness Act of 1996
(SBREFA), Pub. L. 104-121, Title II, 110 Stat. 857
(1996).

55 U.S.C. 605(b).

65 U.S.C. 601(6).

75 U.S.C. 601(3) (incorporating by reference the
definition of “small business concern” in the Small
Business Act, 15 U.S.C. 632). Pursuant to 5 U.S.C.
601(3), the statutory definition of a small business
applies “‘unless an agency, after consultation with
the Office of Advocacy of the Small Business
Administration and after opportunity for public
comment, establishes one or more definitions of
such term which are appropriate to the activities of
the agency and publishes such definition(s) in the
Federal Register.”

statutory duties. The proposals in the
NPRM are designed to reduce to the
extent possible the regulatory costs and
burdens imposed on broadcast, wireless
common carrier and aeronautical
applicants, licensees, and spectrum
lessees; provide greater transparency
and more predictability with respect to
the Commission’s filing requirements
and review process; and facilitate
investment from new sources of capital,
while continuing to protect important
interests related to national security,
law enforcement, foreign policy, and
trade policy.

45. The Commission estimates that
the rule changes discussed in the
NPRM, if adopted, would result in a
reduction in the time and expense
associated with filing section 310(b)(4)
petitions for declaratory ruling by
broadcast licensees. For example, the
NPRM proposes that U.S. parent
companies of broadcast licensees that
seek Commission approval to exceed the
25 percent foreign ownership
benchmark in section 310(b)(4) include
in their petitions requests for specific
approval only of foreign investors that
would hold a direct or indirect equity
and/or voting interest in the U.S. parent
that exceeds five percent (or exceeds ten
percent in certain circumstances), or a
controlling interest. Another proposal
would, if adopted, allow the U.S. parent
to request specific approval for any non-
controlling foreign investors named in
the section 310(b)(4) petition to increase
their direct or indirect equity and/or
voting interests in the U.S. parent at any
time after issuance of the section
310(b)(4) ruling, up to and including a
non-controlling 49.99 percent equity
and/or voting interest. Similarly, the
U.S. parent would be permitted to
request specific approval for any named
foreign investor that proposed to acquire
a controlling interest of less than 100
percent to increase the interest to 100
percent at some future time. The NPRM
also seeks comment on measures the
Commission can take to reduce the costs
and burdens associated with licensees’
efforts to ensure that they remain in
compliance with the statutory foreign
ownership requirements, which apply
broadly to broadcast, common carrier,
aeronautical en route and aeronautical
fixed radio licensees.

46. The Commission believes that the
streamlining proposals and other
options on which the Commission seeks
comment in the NPRM will reduce costs
and burdens currently imposed on
licensees, including those licensees that
are small entities, and accelerate the
foreign ownership review process, while
continuing to ensure that the
Commission has the information it

needs to carry out its statutory duties.
Therefore, the Commission certifies that
the proposals in the NPRM, if adopted,
will not have a significant economic
impact on a substantial number of small
entities.8 The Commission will send a
copy of the NPRM, including a copy of
this Initial Regulatory Flexibility
Certification, to the Chief Gounsel for
Advocacy of the SBA.? This initial
certification will also be published in
the Federal Register.10

Ordering Clauses

47. It is ordered that, pursuant to the
authority contained in 47 U.S.C.
Sections 151, 152, 154(i), 154(j), 211,
303(r), 309, 310 and 403, this Notice of
Proposed Rulemaking is adopted.

48. It is further ordered that notice is
hereby given of the proposed regulatory
changes to Commission policy and rules
described in this Notice of Proposed
Rulemaking and that comment is sought
on these proposals.

49. It is further ordered that the
Commission’s Consumer and
Governmental Affairs Bureau, Reference
Information Center, shall send a copy of
this Notice of Proposed Rulemaking,
including the Initial Regulatory
Flexibility Certification, to the Chief
Counsel for Advocacy of the Small
Business Administration.

List of Subjects in 47 CFR Parts 1, 25,
73 and 74

Communications common carriers,
Radio, Reporting and recordkeeping
requirements, Satellites,
Telecommunications, Television.

Federal Communications Commission.
Gloria J. Miles,
Federal Register Liaison Officer.

Proposed Rules

For the reasons discussed in the
preamble, the Federal Communications
Commission proposes to amend 47 CFR
parts 1, 25, 73, and 74 as follows:

PART 1—PRACTICE AND
PROCEDURE

m 1. The authority citation for part 1 is
revised to read as follows:

81n the proceeding in which sections 1.990-1.994
were adopted, the Commission certified that the
rules and procedures for analyzing foreign
ownership of common carrier and aeronautical
radio licensees under section 310(b)(4), which this
NPRM proposes to apply with certain modifications
to broadcast licensees, would not have a significant
economic impact on a substantial number of small
entities. See 2013 Foreign Ownership Second
Report and Order, 25 FCC Rcd at 5813-15; 2011
Foreign Ownership NPRM, 26 FCC Rcd 11703,
11742-44 (2011).

95 U.S.C. 605(b).

10]d.
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Authority: 15 U.S.C. 79, et seq.; 47 U.S.C.
151, 154(i), 154(j), 155, 157, 160, 201, 225,
227,303, 309, 310, 332, 1403, 1404, 1451,
1452, and 1455.

§§1.990 through 1.994 [Removed]

m 2. In Subpart F, remove the
undesignated center heading ‘“Foreign
Ownership of Common Carrier,
Aeronautical En Route, and
Aeronautical Fixed Radio Station
Licensees” and §§ 1.990 through 1.994.
m 3. Add subpart T to read as follows:

Subpart T—Foreign Ownership of
Broadcast, Common Carrier,
Aeronautical En Route, and
Aeronautical Fixed Radio Station
Licensees

Sec.

1.5000 Citizenship and filing requirements
under section 310(b) of the
Communications Act of 1934, as
amended.

1.5001 Contents of petitions for declaratory
ruling under section 310(b) of the
Communications Act of 1934, as
amended.

1.5002 How to calculate indirect equity and
voting interests.

1.5003 Insulation criteria for interests in
limited partnerships, limited liability
partnerships, and limited liability
companies.

1.5004 Routine terms and conditions.

§1.5000 Citizenship and filing
requirements under section 310(b) of the
Communications Act of 1934, as amended.

The rules in this subpart establish the
requirements and conditions for
obtaining the Commission’s prior
approval of foreign ownership in
broadcast, common carrier, aeronautical
en route, and aeronautical fixed radio
station licensees and common carrier
spectrum lessees that would exceed the
25 percent benchmark in section
310(b)(4) of the Act. These rules also
establish the requirements and
conditions for obtaining the
Commission’s prior approval of foreign
ownership in common carrier (but not
broadcast, aeronautical en route or
aeronautical fixed) radio station
licensees and spectrum lessees that
would exceed the 20 percent limit in
section 310(b)(3) of the Act.

(a)(1) A broadcast, common carrier,
aeronautical en route or aeronautical
fixed radio station licensee or common
carrier spectrum lessee shall file a
petition for declaratory ruling to obtain
Commission approval under section
310(b)(4) of the Act, and obtain such
approval, before the aggregate foreign
ownership of any controlling, U.S.-
organized parent company exceeds,
directly and/or indirectly, 25 percent of
the U.S. parent’s equity interests and/or
25 percent of its voting interests. An

applicant for a broadcast, common
carrier, aeronautical en route or
aeronautical fixed radio station license
or common carrier spectrum leasing
arrangement shall file the petition for
declaratory ruling required by this
paragraph at the same time that it files
its application.

(2) A common carrier radio station
licensee or spectrum lessee shall file a
petition for declaratory ruling to obtain
approval under the Commission’s
section 310(b)(3) forbearance approach,
and obtain such approval, before
aggregate foreign ownership, held
through one or more intervening U.S.-
organized entities that hold non-
controlling equity and/or voting
interests in the licensee, along with any
foreign interests held directly in the
licensee or spectrum lessee, exceeds 20
percent of its equity interests and/or 20
percent of its voting interests. An
applicant for a common carrier radio
station license or spectrum leasing
arrangement shall file the petition for
declaratory ruling required by this
paragraph at the same time that it files
its application. Foreign interests held
directly in a licensee or spectrum lessee,
or other than through U.S.-organized
entities that hold non-controlling equity
and/or voting interests in the licensee or
spectrum lessee, shall not be permitted
to exceed 20 percent.

Note 1 to paragraph (a): For purposes of
calculating its foreign ownership to
determine whether it is required to file a
petition for declaratory ruling under
paragraph (a)(1) or (2) of this section, a U.S.-
organized publicly-traded company shall use
information about its voting and non-voting
stock available to it in the normal course of
business, including ownership information
required to be disclosed pursuant to rules of
the Securities and Exchange Commission,
shares recorded in the company’s
shareholder register, shares held by the
members of the company’s Board of Directors
and shares held by its officers. A U.S.-
organized publicly-traded company is a
company: That is organized in the United
States; whose stock is traded on a stock
exchange in the United States; that is
headquartered in the United States; with a
majority of members of its Board of Directors
who are citizens of the United States; and
with a majority of officers who are citizens
of the United States.

Note 2 to paragraph (a): Paragraph (a)(1) of
this section implements the Commission’s
foreign ownership policies under section
310(b)(4) of the Act, 47 U.S.C. 310(b)(4), for
broadcast, common carrier, aeronautical en
route, and aeronautical fixed radio station
licensees and common carrier spectrum
lessees. It applies to foreign equity and/or
voting interests that are held, or would be
held, directly and/or indirectly in a U.S.-
organized entity that itself directly or
indirectly controls a broadcast, common

carrier, aeronautical en route, or aeronautical
fixed radio station licensee or common
carrier spectrum lessee. A foreign individual
or entity that seeks to hold a controlling
interest in such a licensee or spectrum lessee
must hold its controlling interest indirectly,
in a U.S.-organized entity that itself directly
or indirectly controls the licensee or
spectrum lessee. Such controlling interests
are subject to section 310(b)(4) and the
requirements of paragraph (a)(1) of this
section. The Commission assesses foreign
ownership interests subject to section
310(b)(4) separately from foreign ownership
interests subject to section 310(b)(3).

Note 3 to paragraph (a): Paragraph (a)(2) of
this section implements the Commission’s
section 310(b)(3) forbearance approach
adopted in the First Report and Order in IB
Docket No. 11-133, FCC 12-93 (released
August 17, 2012), 77 FR 50628 (Aug. 22,
2012). The section 310(b)(3) forbearance
approach applies only to foreign equity and
voting interests that are held, or would be
held, in a common carrier licensee or
spectrum lessee through one or more
intervening U.S.-organized entities that do
not control the licensee or spectrum lessee.
Foreign equity and/or voting interests that
are held, or would be held, directly in a
licensee or spectrum lessee, or indirectly
other than through an intervening U.S.-
organized entity, are not subject to the
Commission’s section 310(b)(3) forbearance
approach and shall not be permitted to
exceed the 20 percent limit in section
310(b)(3) of the Act, 47 U.S.C. 310(b)(3). The
Commission’s forbearance approach does not
apply to broadcast, aeronautical en route or
aeronautical fixed radio station licenses.

Example 1. U.S.-organized Corporation A
is preparing an application to acquire a
common carrier radio license by assignment
from another licensee. U.S.-organized
Corporation A is wholly owned and
controlled by U.S.-organized Corporation B.
U.S.-organized Corporation B is 51 percent
owned and controlled by U.S.-organized
Corporation G, which is, in turn, wholly
owned and controlled by foreign-organized
Corporation D. The remaining non-
controlling 49 percent equity and voting
interests in U.S.-organized Corporation B are
held by U.S.-organized Corporation X, which
is, in turn, wholly owned and controlled by
U.S. citizens. Paragraph (a)(1) of this section
requires that U.S.-organized Corporation A
file a petition for declaratory ruling to obtain
Commission approval of the 51 percent
foreign ownership of its controlling, U.S.-
organized parent, Corporation B, by foreign-
organized Corporation D, which exceeds the
25 percent benchmark in section 310(b)(4) of
the Act for both equity interests and voting
interests. Corporation A is also required to
identify and request specific approval in its
petition for any foreign individual or entity,
or “group,” as defined in paragraph (d) of
this section, that holds directly and/or
indirectly more than five percent of
Corporation B’s total outstanding capital
stock (equity) and/or voting stock, or a
controlling interest in Corporation B, unless
the foreign investment is exempt under
§1.5001(1)(3).
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Example 2. U.S.-organized Corporation A
is preparing an application to acquire a
common carrier radio license by assignment
from another licensee. U.S.-organized
Corporation A is 51 percent owned and
controlled by U.S.-organized Corporation B,
which is, in turn, wholly owned and
controlled by U.S. citizens. The remaining
non-controlling 49 percent equity and voting
interests in U.S.-organized Corporation A are
held by U.S.-organized Corporation X, which
is, in turn, wholly owned and controlled by
foreign-organized Corporation Y. Paragraph
(a)(2) of this section requires that U.S.-
organized Corporation A file a petition for
declaratory ruling to obtain Commission
approval of the non-controlling 49 percent
foreign ownership of U.S.-organized
Corporation A by foreign-organized
Corporation Y through U.S.-organized
Corporation X, which exceeds the 20 percent
limit in section 310(b)(3) of the Act for both
equity interests and voting interests. U.S.-
organized Corporation A is also required to
identify and request specific approval in its
petition for any foreign individual or entity,
or “group,” as defined in paragraph (d) of
this section, that holds an equity and/or
voting interest in foreign-organized
Corporation Y that, when multiplied by 49
percent, would exceed five percent of U.S.-
organized Corporation A’s equity and/or
voting interests, unless the foreign
investment is exempt under § 1.5001(i)(3).

Example 3. U.S.-organized Corporation A
is preparing an application to acquire a
common carrier radio license by assignment
from another licensee. U.S.-organized
Corporation A is 51 percent owned and
controlled by U.S.-organized Corporation B,
which is, in turn, wholly owned and
controlled by foreign-organized Corporation
C. The remaining non-controlling 49 percent
equity and voting interests in U.S.-organized
Corporation A are held by U.S.-organized
Corporation X, which is, in turn, wholly
owned and controlled by foreign-organized
Corporation Y. Paragraphs (a)(1) and (a)(2) of
this section require that U.S.-organized
Corporation A file a petition for declaratory
ruling to obtain Commission approval of
foreign-organized Corporation C’s 100
percent ownership interest in U.S.-organized
parent, Corporation B, and of foreign-
organized Corporation Y’s non-controlling,
49 percent foreign ownership interest in U.S.-
organized Corporation A through U.S-
organized Corporation X, which exceed the
25 percent benchmark and 20 percent limit
in sections 310(b)(4) and 310(b)(3) of the Act,
respectively, for both equity interests and
voting interests. U.S-organized Corporation
A’s petition also must identify and request
specific approval for ownership interests
held by any foreign individual, entity, or
“group,” as defined in paragraph (d) of this
section, to the extent required by § 1.5001(i).

(b) Except for petitions involving
broadcast stations only, the petition for
declaratory ruling required by paragraph
(a) of this section shall be filed
electronically on the Internet through
the International Bureau Filing System
(IBFS). For information on filing your
petition through IBFS, see part 1,

subpart Y and the IBFS homepage at
http://www.fcc.gov/ib. Petitions for
declaratory ruling required by paragraph
(a) of this section involving broadcast
stations only shall be filed electronically
on the Internet through the Media
Bureau’s Consolidated Database System
(CDBS) or any successor system thereto
when submitted to the Commission as
part of an application for a construction
permit, assignment, or transfer of
control of a broadcast license; if there is
no associated construction permit,
assignment or transfer of control
application, petitions for declaratory
ruling should be filed with the Office of
the Secretary via the Commission’s
Electronic Comment Filing System
(ECFS).

(c)(1) Each applicant, licensee, or
spectrum lessee filing a petition for
declaratory ruling required by paragraph
(a) of this section shall certify to the
information contained in the petition in
accordance with the provisions of §1.16
and the requirements of this paragraph.
The certification shall include a
statement that the applicant, licensee
and/or spectrum lessee has calculated
the ownership interests disclosed in its
petition based upon its review of the
Commission’s rules and that the
interests disclosed satisfy each of the
pertinent standards and criteria set forth
in the rules.

(2) Multiple applicants and/or
licensees shall file jointly the petition
for declaratory ruling required by
paragraph (a) of this section where the
entities are under common control and
contemporaneously hold, or are
contemporaneously filing applications
for, broadcast, common carrier licenses,
common carrier spectrum leasing
arrangements, or aeronautical en route
or aeronautical fixed radio station
licenses. Where joint petitioners have
different responses to the information
required by § 1.5001, such information
should be set out separately for each
joint petitioner, except as otherwise
permitted in § 1.5001(h)(2).

(i) Each joint petitioner shall certify to
the information contained in the
petition in accordance with the
provisions of § 1.16 with respect to the
information that is pertinent to that
petitioner. Alternatively, the controlling
parent of the joint petitioners may
certify to the information contained in
the petition.

(i1) Where the petition is being filed
in connection with an application for
consent to transfer control of licenses or
spectrum leasing arrangements, the
transferee or its ultimate controlling
parent may file the petition on behalf of
the licensees or spectrum lessees that
would be acquired as a result of the

proposed transfer of control and certify
to the information contained in the
petition.

(3) Multiple applicants and licensees
shall not be permitted to file a petition
for declaratory ruling jointly unless they
are under common control.

(d) The following definitions shall
apply to this section and §§ 1.5001
through 1.5004.

(1) Aeronautical radio licenses refers
to aeronautical en route and
aeronautical fixed radio station licenses
only. It does not refer to other types of
aeronautical radio station licenses.

(2) Affiliate refers to any entity that is
under common control with a licensee,
defined by reference to the holder,
directly and/or indirectly, of more than
50 percent of total voting power, where
no other individual or entity has de
facto control.

(3) Control includes actual working
control in whatever manner exercised
and is not limited to majority stock
ownership. Control also includes direct
or indirect control, such as through
intervening subsidiaries.

(4) Entity includes a partnership,
association, estate, trust, corporation,
limited liability company, governmental
authority or other organization.

(5) Group refers to two or more
individuals or entities that have agreed
to act together for the purpose of
acquiring, holding, voting, or disposing
of their equity and/or voting interests in
the relevant licensee, controlling U.S.
parent, or entity holding a direct and/or
indirect equity and/or voting interest in
the licensee or U.S. parent.

(6) Individual refers to a natural
person as distinguished from a
partnership, association, corporation, or
other organization.

(7) Licensee as used in §§ 1.5000
through 1.5004 of this part includes a
spectrum lessee as defined in § 1.9003.

(8) Privately held company refers to a
U.S.- or foreign-organized company that
has not issued a class of equity
securities for which beneficial
ownership reporting is required by
security holders and other beneficial
owners under sections 13(d) or 13(g) of
the Securities Exchange Act of 1934, as
amended, 15 U.S.C. 78a et seq.
(Exchange Act), and corresponding
Exchange Act Rule 13d-1, 17 CFR
240.13d-1, or a substantially
comparable foreign law or regulation.

(9) Public company refers to a U.S.- or
foreign-organized company that has
issued a class of equity securities for
which beneficial ownership reporting is
required by security holders and other
beneficial owners under sections 13(d)
or 13(g) of the Securities Exchange Act
of 1934, as amended, 15 U.S.C. 78a et
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seq. (Exchange Act) and corresponding
Exchange Act Rule 13d-1, 17 CFR
240.13d-1, or a substantially
comparable foreign law or regulation.

(10) Subsidiary refers to any entity in
which a licensee owns or controls,
directly and/or indirectly, more than 50
percent of the total voting power of the
outstanding voting stock of the entity,
where no other individual or entity has
de facto control.

(11) Voting stock refers to an entity’s
corporate stock, partnership or
membership interests, or other
equivalents of corporate stock that,
under ordinary circumstances, entitles
the holders thereof to elect the entity’s
board of directors, management
committee, or other equivalent of a
corporate board of directors.

(12) Would hold as used in §§ 1.5000
through 1.5004 includes interests that
an individual or entity proposes to hold
in an applicant, licensee, or spectrum
lessee, or their controlling U.S. parent,
upon consummation of any transactions
described in the petition for declaratory
ruling filed under § 1.5000(a)(1) or (2) of
this part.

§1.5001 Contents of petitions for
declaratory ruling under section 310(b) of
the Communications Act of 1934, as
amended.

The petition for declaratory ruling
required by § 1.5000(a)(1) and/or (2)
shall contain the following information:

(a) With respect to each petitioning
applicant or licensee, provide its name;
FCC Registration Number (FRN);
mailing address; place of organization;
telephone number; facsimile number (if
available); electronic mail address (if
available); type of business organization
(e.g., corporation, unincorporated
association, trust, general partnership,
limited partnership, limited liability
company, trust, other (include
description of legal entity)); name and
title of officer certifying to the
information contained in the petition.

(b) If the petitioning applicant or
licensee is represented by a third party
(e.g., legal counsel), specify that
individual’s name, the name of the firm
or company, mailing address and
telephone number/electronic mail
address.

(c)(1) For each named licensee, list
the type(s) of radio service authorized
(e.g., broadcast service, cellular radio
telephone service; microwave radio
service; mobile satellite service;
aeronautical fixed service). In the case
of broadcast licensees, also list the call
sign, facility identification number (if
applicable), and community of license
or transmit site for each authorization
covered by the petition.

(2) If the petition is filed in
connection with an application for a
radio station license or a spectrum
leasing arrangement, or an application
to acquire a license or spectrum leasing
arrangement by assignment or transfer
of control, specify for each named
applicant:

(i) The File No(s). of the associated
application(s), if available at the time
the petition is filed; otherwise, specify
the anticipated filing date for each
application; and

(ii) The type(s) of radio services
covered by each application (e.g.,
broadcast service, cellular radio
telephone service; microwave radio
service; mobile satellite service;
aeronautical fixed service).

(d) With respect to each petitioner,
include a statement as to whether the
petitioner is requesting a declaratory
ruling under § 1.5000(a)(1) and/or (2).

(e) Disclosable interest holdersD
direct U.S. or foreign interests in the
controlling U.S. parent. Paragraphs
(e)(1) through (e)(4) of this section apply
only to petitions filed under
§1.5000(a)(1) and/or (2) for common
carrier, aeronautical en route, and
aeronautical fixed radio station
applicants or licensees, as applicable.
Petitions filed under § 1.5000(a)(1) for
broadcast licensees shall provide the
name of any individual or entity that
holds, or would hold, directly, an
attributable interest in the controlling
U.S. parent of the petitioning broadcast
station applicant(s) or licensee(s), as
defined in the Notes to § 73.3555 of this
chapter. Where no individual or entity
holds, or would hold, directly, an
attributable interest in the controlling
U.S. parent (for petitions filed under
§1.5000(a)(1)), the petition shall specify
that no individual or entity holds, or
would hold, directly, an attributable
interest in the U.S. parent, applicant(s),
or licensee(s).

(1) Direct U.S. or foreign interests of
ten percent or more or a controlling
interest. With respect to petitions filed
under § 1.5000(a)(1), provide the name
of any individual or entity that holds, or
would hold, directly 10 percent or more
of the equity interests and/or voting
interests, or a controlling interest, in the
controlling U.S. parent of the
petitioning common carrier or
aeronautical radio station applicant(s) or
licensee(s) as specified in paragraphs
(e)(4)(i) through (iv) of this section.

(2) Direct U.S. or foreign interests of
ten percent or more or a controlling
interest. With respect to petitions filed
under § 1.5000(a)(2), provide the name
of any individual or entity that holds, or
would hold, directly 10 percent or more
of the equity interests and/or voting

interests, or a controlling interest, in
each petitioning common carrier
applicant or licensee as specified in
paragraphs (e)(4)(i) through (iv) of this
section.

(3) Where no individual or entity
holds, or would hold, directly 10
percent or more of the equity interests
and/or voting interests, or a controlling
interest, in the controlling U.S. parent
(for petitions filed under § 1.5000(a)(1))
or in the applicant or licensee (for
petitions filed under § 1.5000(a)(2)), the
petition shall state that no individual or
entity holds or would hold directly 10
percent or more of the equity interests
and/or voting interests, or a controlling
interest, in the U.S. parent, applicant or
licensee.

(4)(i) Where a named U.S. parent,
applicant, or licensee is organized as a
corporation, provide the name of any
individual or entity that holds, or would
hold, 10 percent or more of the
outstanding capital stock and/or voting
stock, or a controlling interest.

(ii) Where a named U.S. parent,
applicant, or licensee is organized as a
general partnership, provide the names
of the partnership’s constituent general
partners.

(iii) Where a named U.S. parent,
applicant, or licensee is organized as a
limited partnership or limited liability
partnership, provide the name(s) of the
general partner(s) (in the case of a
limited partnership), any uninsulated
partner(s), and any insulated partner(s)
with an equity interest in the
partnership of at least 10 percent
(calculated according to the percentage
of the partner’s capital contribution).
With respect to each named partner
(other than a named general partner),
the petitioner shall state whether the
partnership interest is insulated or
uninsulated, based on the insulation
criteria specified in § 1.5003.

(iv) Where a named U.S. parent,
applicant, or licensee is organized as a
limited liability company, provide the
name(s) of each uninsulated member,
regardless of its equity interest, any
insulated member with an equity
interest of at least 10 percent (calculated
according to the percentage of its capital
contribution), and any non-equity
manager(s). With respect to each named
member, the petitioner shall state
whether the interest is insulated or
uninsulated, based on the insulation
criteria specified in § 1.5003, and
whether the member is a manager.

Note to paragraph (e): The Commission
presumes that a general partner of a general
partnership or limited partnership has a
controlling interest in the partnership. A
general partner shall in all cases be deemed
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to hold an uninsulated interest in the
partnership.

(f) Disclosable interest holdersD
indirect U.S. or foreign interests in the
controlling U.S. parent. Paragraphs (f)(1)
through (3) of this section apply only to
petitions filed under § 1.5000(a)(1) and/
or § 1.5000(a)(2) for common carrier,
aeronautical en route, and aeronautical
fixed radio station applicants or
licensees, as applicable. Petitions filed
under §1.5000(a)(1) for broadcast
licensees shall provide the name of any
individual or entity that holds, or would
hold, indirectly, an attributable interest
in the controlling U.S. parent of the
petitioning broadcast station
applicant(s) or licensee(s), as defined in
the Notes to § 73.3555 of this chapter.
Where no individual or entity holds, or
would hold, indirectly, an attributable
interest in the controlling U.S. parent
(for petitions filed under § 1.5000(a)(1)),
the petition shall specify that no
individual or entity holds, or would
hold, indirectly, an attributable interest
in the U.S. parent, applicant(s), or
licensee(s).

(1) Indirect U.S. or foreign interests of
ten percent or more or a controlling
interest. With respect to petitions filed
under § 1.5000(a)(1), provide the name
of any individual or entity that holds, or
would hold, indirectly, through one or
more intervening entities, 10 percent or
more of the equity interests and/or
voting interests, or a controlling interest,
in the controlling U.S. parent of the
petitioning common carrier or
aeronautical radio station applicant(s) or
licensee(s). Equity interests and voting
interests held indirectly shall be
calculated in accordance with the
principles set forth in § 1.5002.

(2) Indirect U.S. or foreign interests of
ten percent or more or a controlling
interest. With respect to petitions filed
under § 1.5000(a)(2), provide the name
of any individual or entity that holds, or
would hold, indirectly, through one or
more intervening entities, 10 percent or
more of the equity interests and/or
voting interests, or a controlling interest,
in the petitioning common carrier radio
station applicant(s) or licensee(s).
Equity interests and voting interests
held indirectly shall be calculated in
accordance with the principles set forth
in §1.5002.

(3) Where no individual or entity
holds, or would hold, indirectly 10
percent or more of the equity interests
and/or voting interests, or a controlling
interest, in the controlling U.S. parent
(for petitions filed under § 1.5000(a)(1))
or in the petitioning applicant(s) or
licensee(s) (for petitions filed under
§1.5000(a)(2)), the petition shall specify

that no individual or entity holds
indirectly 10 percent or more of the
equity interests and/or voting interests,
or a controlling interest, in the U.S.
parent, applicant(s), or licensee(s).

Note to paragraph (f): The Commission
presumes that a general partner of a general
partnership or limited partnership has a
controlling interest in the partnership. A
general partner shall in all cases be deemed
to hold an uninsulated interest in the
partnership.

(g)(1) Citizenship and other
information for disclosable interests in
common carrier, aeronautical en route,
and aeronautical fixed radio station
applicants and licensees. For each 10
percent interest holder named in
response to paragraphs (e) and (f) of this
section, specify the equity interest held
and the voting interest held (each to the
nearest one percent); in the case of an
individual, his or her citizenship; and in
the case of a business organization, its
place of organization, type of business
organization (e.g., corporation,
unincorporated association, trust,
general partnership, limited
partnership, limited liability company,
trust, other (include description of legal
entity)), and principal business(es).

(2) Citizenship and other information
for attributable interests in broadcast
station applicants and licensees. For
each attributable interest holder named
in response to paragraphs (e) and (f) of
this section, describe the nature of the
attributable interest and, if applicable,
specify the equity interest held and the
voting interest held (each to the nearest
one percent); in the case of an
individual, his or her citizenship; and in
the case of a business organization, its
place of organization, type of business
organization (e.g., corporation,
unincorporated association, trust,
general partnership, limited
partnership, limited liability company,
trust, other (include description of legal
entity)), and principal business(es).

(h)(1) Estimate of aggregate foreign
ownership. For petitions filed under
§1.5000(a)(1), attach an exhibit that
provides a percentage estimate of the
controlling U.S. parent’s aggregate direct
and/or indirect foreign equity interests
and its aggregate direct and/or indirect
foreign voting interests. For petitions
filed under § 1.5000(a)(2), attach an
exhibit that provides a percentage
estimate of the aggregate foreign equity
interests and aggregate foreign voting
interests held directly in the petitioning
applicant(s) and/or licensee(s), if any,
and the aggregate foreign equity
interests and aggregate foreign voting
interests held indirectly in the
petitioning applicant(s) and/or
licensee(s). The exhibit required by this

paragraph must also provide a general
description of the methods used to
determine the percentages; and a
statement addressing the circumstances
that prompted the filing of the petition
and demonstrating that the public
interest would be served by grant of the
petition.

(2) Ownership and control structure.
Attach an exhibit that describes the
ownership and control structure of the
applicant(s) and/or licensee(s) that are
the subject of the petition, including an
ownership diagram and identification of
the real party-in-interest disclosed in
any companion applications. The
ownership diagram should illustrate the
petitioner’s vertical ownership
structure, including the controlling U.S.
parent named in the petition (for
petitions filed under § 1.5000(a)(1)) and
either

(i) For common carrier, aeronautical
en route, and aeronautical fixed radio
station applicants and licensees, the
direct and indirect ownership (equity
and voting) interests held by the
individual(s) and/or entity(ies) named
in response to paragraphs (e) and (f) of
this section; or

(ii) For broadcast station applicants
and licensees, the attributable interest
holders named in response to
paragraphs (e) and (f) of this section.
Each such individual or entity shall be
depicted in the ownership diagram and
all controlling interests labeled as such.
Where the petition includes multiple
petitioners, the ownership of all
petitioners may be depicted in a single
ownership diagram or in multiple
diagrams.

(1) Requests for specific approval.
Provide, as required or permitted by this
paragraph, the name of each foreign
individual and/or entity for which each
petitioner requests specific approval, if
any, and the respective percentages of
equity and/or voting interests (to the
nearest one percent) that each such
foreign individual or entity holds, or
would hold, directly and/or indirectly,
in the controlling U.S. parent of the
petitioning broadcast, common carrier
or aeronautical radio station applicant(s)
or licensee(s) for petitions filed under
§1.5000(a)(1), and in each petitioning
common carrier applicant or licensee for
petitions filed under § 1.5000(a)(2).

(1) Each petitioning broadcast,
common carrier or aeronautical radio
station applicant or licensee filing under
§1.5000(a)(1) shall identify and request
specific approval for any foreign
individual, entity, or group of such
individuals or entities that holds, or
would hold, directly and/or indirectly,
more than 5 percent of the equity and/
or voting interests, or a controlling
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interest, in the petitioner’s controlling
U.S. parent unless the foreign
investment is exempt under paragraph
(1)(3) of this section. Equity and voting
interests shall be calculated in
accordance with the principles set forth
in paragraphs (e) and (f) of this section
and in §1.5002.

Note to paragraph (i)(1): Solely for the
purpose of identifying foreign interests
that require specific approval under this
paragraph (i), broadcast station
applicants and licensees filing petitions
under § 1.5000(a)(1) should calculate
equity and voting interests in
accordance with the principles set forth
in paragraphs (e) and (f) of this section
and in §1.5002 and not as set forth in
the Notes to § 73.3555 of this chapter, to
the extent that there are any differences
in such calculation methods.

(2) Each petitioning common carrier
radio station applicant or licensee filing
under § 1.5000(a)(2) shall identify and
request specific approval for any foreign
individual, entity, or group of such
individuals or entities that holds, or
would hold, directly, and/or indirectly
through one or more intervening U.S.-
organized entities that do not control
the applicant or licensee, more than 5
percent of the equity and/or voting
interests in the applicant or licensee
unless the foreign investment is exempt
under paragraph (i)(3) of this section.
Equity and voting interests shall be
calculated in accordance with the
principles set forth in paragraphs (e)
and (f) of this section and in §1.5002.

Note 1 to paragraphs (i)(1) and (2): Certain
foreign interests of 5 percent or less may
require specific approval under paragraphs
(i)(1) and (2). See the Note to paragraph
(1)(3)(ii)(C) of this section.

Note 2 to paragraphs (i)(1) and (2): Two or
more individuals or entities will be treated as
a “group” when they have agreed to act
together for the purpose of acquiring,
holding, voting, or disposing of their equity
and/or voting interests in the licensee and/
or controlling U.S. parent of the licensee or
in any intermediate company(ies) through
which any of the individuals or entities holds
its interests in the licensee and/or controlling
U.S. parent of the licensee.

(3) A foreign investment is exempt
from the specific approval requirements
of paragraphs (i)(1) and (2) of this
section where:

(i) The foreign individual or entity
holds, or would hold, directly and/or
indirectly, no more than 10 percent of
the equity and/or voting interests of the
U.S. parent (for petitions filed under
§1.5000(a)(1)) or the petitioning
applicant or licensee (for petitions filed
under § 1.5000(a)(2)); and

(ii) The foreign individual or entity
does not hold, and would not hold, a

controlling interest in the petitioner or
any controlling parent company, does
not plan or intend to change or
influence control of the petitioner or
any controlling parent company, does
not possess or develop any such
purpose, and does not take any action
having such purpose or effect. The
Commission will presume, in the
absence of evidence to the contrary, that
the following interests satisfy this
criterion for exemption from the specific
approval requirements in paragraphs
(i)(1) and (2) of this section:

(A) Where the petitioning applicant or
licensee, controlling U.S. parent, or
entity holding a direct or indirect equity
and/or voting interest in the applicant/
licensee or U.S. parent is a “public
company,” as defined in § 1.5000(d)(9),
provided that the foreign holder is an
institutional investor that is eligible to
report its beneficial ownership interests
in the company’s voting, equity
securities in excess of 5 percent (not to
exceed 10 percent) pursuant to
Exchange Act Rule 13d-1(b), 17 CFR
240.13d-1(b), or a substantially
comparable foreign law or regulation.
This presumption shall not apply if the
foreign individual, entity or group
holding such interests is obligated to
report its holdings in the company
pursuant to Exchange Act Rule 13d—
1(a), 17 CFR 240.13d-1(a), or a
substantially comparable foreign law or
regulation.

Example. Common carrier applicant
(“Applicant”) is preparing a petition for
declaratory ruling to request Commission
approval for foreign ownership of its
controlling, U.S.-organized parent (“U.S.
Parent”) to exceed the 25 percent benchmark
in section 310(b)(4) of the Act. Applicant
does not currently hold any FCC licenses.
Shares of U.S. Parent trade publicly on the
New York Stock Exchange. Based on a
shareholder survey and a review of its
shareholder records, U.S. Parent has
determined that its aggregate foreign
ownership on any given day may exceed an
aggregate 25 percent, including a six percent
common stock interest held by a foreign-
organized mutual fund (‘“Foreign Fund”).
U.S. Parent has confirmed that Foreign Fund
is not currently required to report its interest
pursuant to Exchange Act Rule 13d-1(a) and
instead is eligible to report its interest
pursuant to Exchange Act Rule 13d—1(b).
U.S. Parent also has confirmed that Foreign
Fund does not hold any other interests in
U.S. Parent’s equity securities, whether of a
class of voting or non-voting securities.
Applicant may, but is not required to, request
specific approval of Foreign Fund’s six
percent interest in U.S. Parent.

Note to paragraph (i)(3)(ii)(A): Where an
institutional investor holds voting, equity
securities that are subject to reporting under
Exchange Act Rule 13d-1, 17 CFR 240.13d-
1, or a substantially comparable foreign law

or regulation, in addition to equity securities
that are not subject to such reporting, the
investor’s total capital stock interests may be
aggregated and treated as exempt from the 5
percent specific approval requirement in
paragraphs (i)(1) and (2) of this section so
long as the aggregate amount of the
institutional investor’s holdings does not
exceed ten percent of the company’s total
capital stock or voting rights and the investor
is eligible to certify under Exchange Act Rule
13d-1(b), 17 CFR 240.13d-1(b), or a
substantially comparable foreign law or
regulation that it has acquired its capital
stock interests in the ordinary course of
business and not with the purpose nor with
the effect of changing or influencing the
control of the company. In calculating foreign
equity and voting interests, the Commission
does not consider convertible interests such
as options, warrants and convertible
debentures until converted, unless
specifically requested by the petitioner, i.e.,
where the petitioner is requesting approval
so those rights can be exercised in a
particular case without further Commission
approval.

(B) Where the petitioning applicant or
licensee, controlling U.S. parent, or
entity holding a direct and/or indirect
equity and/or voting interest in the
applicant/licensee or U.S. parent is a
“privately held” corporation, as defined
in §1.5000(d)(8), provided that a
shareholders’ agreement, or similar
voting agreement, prohibits the foreign
holder from becoming actively involved
in the management or operation of the
corporation and limits the foreign
holder’s voting and consent rights, if
any, to the minority shareholder
protections listed in paragraph (i)(5) of
this section.

(C) Where the petitioning applicant or
licensee, controlling U.S. parent, or
entity holding a direct and/or indirect
equity and/or voting interest in the
licensee or U.S. parent is “privately
held,” as defined in § 1.5000(d)(8), and
is organized as a limited partnership,
limited liability company (“LLC”), or
limited liability partnership (“LLP”),
provided that the foreign holder is
“insulated” in accordance with the
criteria specified in § 1.5003.

Note to paragraph (i)(3)(ii)(C): For
purposes of identifying foreign interests that
require specific approval, uninsulated
partners, uninsulated LLC members, and
non-member LLC managers are deemed to
hold the same voting interest as the
partnership or LLC holds in the company
situated in the next lower tier of the
petitioner’s vertical ownership chain. See
§ 1.5002(b)(2)(ii)(A) and (b)(2)(iii)(A).
Depending on the particular ownership
structure presented in the petition, a foreign
uninsulated partner, LLC member, or non-
member LLC manager may be deemed to
hold a direct or indirect voting interest in the
controlling U.S. parent (for petitions filed
under § 1.5000(a)(1)) or in the petitioning
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applicant or licensee (for petitions filed
under § 1.5000(a)(2)) that requires specific
approval because the voting interest exceeds
the 5 percent amount specified in paragraphs
(i)(1) and (2) of this section and, because it

is an uninsulated interest, the voting interest
would not qualify as exempt from specific
approval under this paragraph (i)(3)(ii)(C)
even in circumstances where the voting
interest does not exceed 10 percent.

(4) A petitioner may, but is not
required to, request specific approval for
any other foreign individual or entity
that holds, or would hold, a direct and/
or indirect equity and/or voting interest
in the controlling U.S. parent (for
petitions filed under § 1.5000(a)(1)) or in
the petitioning applicant or licensee (for
petitions filed under § 1.5000(a)(2)).

(5) The minority shareholder
protections referenced in paragraph
(1)(3)(i1)(B) of this section consist of the
following rights:

(i) The power to prevent the sale or
pledge of all or substantially all of the
assets of the corporation or a voluntary
filing for bankruptcy or liquidation;

(ii) The power to prevent the
corporation from entering into contracts
with majority shareholders or their
affiliates;

(iii) The power to prevent the
corporation from guaranteeing the
obligations of majority shareholders or
their affiliates;

(iv) The power to purchase an
additional interest in the corporation to
prevent the dilution of the shareholder’s
pro rata interest in the event that the
corporation issues additional
instruments conveying shares in the
company;

(v) The power to prevent the change
of existing legal rights or preferences of
the shareholders, as provided in the
charter, by-laws or other operative
governance documents;

(vi) The power to prevent the
amendment of the charter, by-laws or
other operative governance documents
of the company with respect to the
matters described in paragraph (i)(5)(i)
through (v) of this section.

(6) The Commission reserves the right
to consider, on a case-by-case basis,
whether voting or consent rights over
matters other than those listed in
paragraph (i)(5) of this section shall be
considered permissible minority
shareholder protections in a particular
case.

(j) For each foreign individual or
entity named in response to paragraph
(i) of this section, provide the following
information:

(1) In the case of an individual, his or
her citizenship and principal
business(es);

(2) In the case of a business
organization:

(i) Its place of organization, type of
business organization (e.g., corporation,
unincorporated association, trust,
general partnership, limited
partnership, limited liability company,
trust, other (include description of legal
entity)), and principal business(es);

(i1)(A) For common carrier,
aeronautical en route, and aeronautical
fixed radio station applicants and
licensees, the name of any individual or
entity that holds, or would hold,
directly and/or indirectly, through one
or more intervening entities, 10 percent
or more of the equity interests and/or
voting interests, or a controlling interest,
in the foreign entity for which the
petitioner requests specific approval.
Specify for each such interest holder,
his or her citizenship (for individuals)
or place of legal organization (for
entities). Equity interests and voting
interests held indirectly shall be
calculated in accordance with the
principles set forth in § 1.5002.

(B) For broadcast applicants and
licensees, the name of any individual or
entity that holds, or would hold,
directly and/or indirectly, through one
or more intervening entities, an
attributable interest in the foreign entity
for which the petitioner requests
specific approval. Specify for each such
interest holder, his or her citizenship
(for individuals) or place of legal
organization (for entities). Attributable
interests shall be calculated in
accordance with the principles set forth
in the Notes to § 73.3555 of this chapter.

(iii)(A) For common carrier,
aeronautical en route, and aeronautical
fixed radio station applicants and
licensees, where no individual or entity
holds, or would hold, directly and/or
indirectly, 10 percent or more of the
equity interests and/or voting interests,
or a controlling interest, the petition
shall specify that no individual or entity
holds, or would hold, directly and/or
indirectly, 10 percent or more of the
equity interests and/or voting interests,
or a controlling interest, in the foreign
entity for which the petitioner requests
specific approval.

(B) For broadcast applicants and
licensees, where no individual or entity
holds, or would hold, directly and/or
indirectly, an attributable interest in the
foreign entity, the petition shall specify
that no individual or entity holds, or
would hold, directly and/or indirectly,
an attributable interest in the foreign
entity for which the petitioner requests
specific approval.

(k) Requests for advance approval.
The petitioner may, but is not required
to, request advance approval in its
petition for any foreign individual or
entity named in response to paragraph

(1) of this section to increase its direct
and/or indirect equity and/or voting
interests in the controlling U.S. parent
of the broadcast, common carrier or
aeronautical radio station licensee, for
petitions filed under § 1.5000(a)(1), and/
or in the common carrier licensee, for
petitions filed under § 1.5000(a)(2),
above the percentages specified in
response to paragraph (i) of this section.
Requests for advance approval shall be
made as follows:

(1) Petitions filed under § 1.5000(a)(1).
Where a foreign individual or entity
named in response to paragraph (i) of
this section holds, or would hold upon
consummation of any transactions
described in the petition, a de jure or de
facto controlling interest in the
controlling U.S. parent, the petitioner
may request advance approval in its
petition for the foreign individual or
entity to increase its interests, at some
future time, up to any amount,
including 100 percent of the direct and/
or indirect equity and/or voting interests
in the U.S. parent. The petitioner shall
specify for the named controlling
foreign individual(s) or entity(ies) the
maximum percentages of equity and/or
voting interests for which advance
approval is sought or, in lieu of a
specific amount, state that the petitioner
requests advance approval for the
named controlling foreig