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Order 13045, entitled “Protection of
Children from Environmental Health
Risks and Safety Risks” (62 FR 19885,
April 23, 1997). This action does not
contain any information collections
subject to OMB approval under the
Paperwork Reduction Act (PRA), 44
U.S.C. 3501 et seq., nor does it require
any special considerations under
Executive Order 12898, entitled
“Federal Actions to Address
Environmental Justice in Minority
Populations and Low-Income
Populations” (59 FR 7629, February 16,
1994).

Since tolerances and exemptions that
are established on the basis of a petition
under FFDCA section 408(d), such as
the tolerance exemption in this action,
do not require the issuance of a
proposed rule, the requirements of the
Regulatory Flexibility Act (RFA) (5
U.S.C. 601 et seq.) do not apply.

This action directly regulates growers,
food processors, food handlers, and food
retailers, not States or tribes. As a result,
this action does not alter the
relationships or distribution of power
and responsibilities established by
Congress in the preemption provisions
of FFDCA section 408(n)(4). As such,
EPA has determined that this action will
not have a substantial direct effect on
States or tribal governments, on the
relationship between the national
government and the States or tribal
governments, or on the distribution of
power and responsibilities among the
various levels of government or between
the Federal Government and Indian
tribes. Thus, EPA has determined that
Executive Order 13132, entitled
“Federalism” (64 FR 43255, August 10,
1999), and Executive Order 13175,
entitled “Consultation and Coordination
with Indian Tribal Governments” (65 FR
67249, November 9, 2000), do not apply
to this action. In addition, this action
does not impose any enforceable duty or
contain any unfunded mandate as
described under Title II of the Unfunded
Mandates Reform Act (UMRA) (2 U.S.C.
1501 et seq.).

This action does not involve any
technical standards that would require
EPA’s consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act
(NTTAA) (15 U.S.C. 272 note).

V. Congressional Review Act

Pursuant to the Congressional Review
Act (5 U.S.C. 801 et seq.), EPA will
submit a report containing this rule and
other required information to the U.S.
Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to

publication of the rule in the Federal
Register. This action is not a “‘major
rule” as defined by 5 U.S.C. 804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: October 20, 2016.
Jack E. Housenger,
Director, Office of Pesticide Programs.

Therefore, 40 CFR chapter I is
amended as follows:

PART 180—[AMENDED]

m 1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346a and 371.

m 2. Add § 180.1339 to subpart D to read
as follows:

§180.1339 Spodoptera frugiperda multiple
nucleopolyhedrovirus strain 3AP2;
exemption from the requirement of a
tolerance.

An exemption from the requirement
of a tolerance is established for residues
of Spodoptera frugiperda multiple
nucleopolyhedrovirus strain 3AP2 in or
on all food commodities when used in
accordance with label directions and
good agricultural practices.

[FR Doc. 2016—28099 Filed 11-21-16; 8:45 am]
BILLING CODE 6560-50-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 54
[WC Docket No. 10-90; FCC 16-143]
Connect America Fund

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: In this document, the Federal
Communications Commission
(Commission) adopts tailored service
obligations for Alaska Communications
Systems (ACS), a carrier serving a non-
contiguous area that elected to receive
nearly $20 million annually in Connect
America Phase II frozen support
amounts in lieu of model-based support.
DATES: Effective December 22, 2016,
except for the certification in paragraph
33 which contains a new information
collection requirement that will not be
effective until approved by the Office of
Management and Budget. The
Commission will publish a document in

the Federal Register announcing the
effective date for that certification.

FOR FURTHER INFORMATION CONTACT:
Alexander Minard, Wireline
Competition Bureau, (202) 418-7400 or
TTY: (202) 418-0484.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Order in
WC Docket No. 10-90; FCC 16-143,
adopted on October 24, 2016 and
released on October 31, 2016. The full
text of this document is available for
public inspection during regular
business hours in the FCC Reference
Center, Room CY-A257, 445 12th Street
SW., Washington, DC 20554, or at the
following Internet address: http://
transition.fcc.gov/Daily Releases/Daily
Business/2016/db1031/FCC-16-
143A1.pdf.

I. Introduction

1. In this Order, the Commission
adopts tailored service obligations for
Alaska Communications Systems (ACS),
a carrier serving a non-contiguous area
that elected to receive nearly $20
million annually in Connect America
Phase II frozen support amounts in lieu
of model-based support. The
Commission finds these obligations are
in the public interest and will advance
the Commission’s goal of ensuring
universal availability of modern
networks capable of providing voice and
broadband service. Specifically, ACS
will receive Phase II frozen support for
a 10-year term and be required to offer
voice service and broadband service at
the same speed, latency, usage and
pricing metrics as established for Phase
II model-based carriers to at least 31,571
locations, primarily in census blocks
identified as high-cost that are unserved
by unsubsidized competitors, with
limited exceptions. These service
obligations strike the appropriate
balance of ensuring Alaska consumers
receive broadband service while also
allowing ACS the flexibility to provide
that service in a way that is logical,
maximizes its network and is reasonable
considering the unique climate and
geographic conditions of its service
territory.

II. Discussion

2. As described below, the
Commission adopts specific service
obligations for ACS as a non-contiguous
carrier electing to receive Phase II frozen
support. The service obligations
established today maintain many of the
same public interest standards as those
established for model-based price cap
carriers, but allow flexibility in both
buildout locations and the deployment
schedule to account for the distinctive
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geographic and climate challenges of
building and providing voice and
broadband service in Alaska. By
adopting these standards today, the
Commission establishes clear deadlines
for planning and deploying new
broadband services to consumers in
Alaska, as well as clear obligations to
maintain existing service. The
Commission finds these service
obligations are in the public interest as
ACS will provide advanced
communication service to at least
31,571 locations.

3. Speed. The Commission adopts 10/
1 Mbps as the minimum broadband
speed requirement for ACS’s Phase II
broadband deployment.

4. ACS stated in its comments in
response to the April 2014 Connect
America FNPRM, 79 FR 39196, July 9,
2014, that it intends to provide speeds
of at least 10/1 Mbps in its service
territory and did not request a lesser
speed in any location. In fact, ACS
stated that it prefers a 10/1 Mbps service
obligation, and planned its proposal
accordingly. ACS explains that
providing 10/1 Mbps service is more
costly, however, than providing 41
Mbps service and requests that the 10/
1 Mbps standard only be adopted if a
ten-year term of support is adopted.

5. In the December 2014 Connect
America Order, 80 FR 4446, January 27,
2015, the Commission adopted 10/1
Mbps as the minimum broadband speed
for all ETCs subject to broadband
performance obligations. Although the
Commission has determined that 25/3
Mbps reflects “‘advanced’ capabilities,
the Commission has explained that
“[bly setting a lower baseline for
Connect America funding, the
Commission establishes a framework to
ensure a basic level of service to be
available for all Americans, while at the
same time working to provide access to
advanced services.” Based on the record
before us, the Commission sees no
reason to apply a different standard to
ACS. Accordingly, the Commission
adopts 10/1 Mbps as the minimum
broadband speed requirement for
deployment of broadband services to a
specified number of locations in the
ACS service territory and as a condition
of receiving frozen support. While this
represents the minimum, consistent
with our recent decision to improve
oversight over the outcomes achieved by
rate-of-return carriers, ACS will also
report to us the number of locations that
will receive 25/3 Mbps service so that
the Commission can track progress over
time in achieving higher speeds.

6. Latency. The Commission adopts a
roundtrip provider network latency

requirement of 100 ms or less for ACS’s
Phase II broadband deployment.

7. In the April 2014 Connect America
FNPRM, the Commission proposed that
non-contiguous carriers be required to
meet a roundtrip provider network
latency of 100 ms or less. The
Commission proposed that non-
contiguous carriers choosing frozen
support conduct their latency network
testing from the customer location to a
point at which traffic is consolidated for
transport to an Internet exchange point
in the continental United States. The
Commission also proposed exempting
non-contiguous carriers from the latency
requirements to the extent the carriers
rely exclusively on satellite backhaul
facility and certify annually that no
terrestrial backhaul options exist.

8. ACS stated in its comments that it
intends to meet the Phase II parameters
for roundtrip latency of 100 ms or less.
Further, ACS confirms that none of the
areas where it proposes to deploy new
broadband rely exclusively on the use of
satellite backhaul to deliver service.
Accordingly, there is no reason in the
record before us to relax the latency
standard for ACS’ proposed Phase II
deployment. The Commission adopts
the same requirement as implemented
by the Bureau for model-based carriers
in the Phase II Service Obligations
Order, 78 FR 70881, November 27, 2013.
Specifically, ACS must certify that 95
percent or more of all peak period
measurements (also referred to as
observations) of network round trip
latency are at or below 100 ms. The
measurements should be conducted
over a minimum of two consecutive
weeks during peak hours for at least 50
randomly-selected customer locations
within the census blocks for which the
provider is receiving frozen support
using existing network management
systems, ping tests, or other commonly
available network measurement tools.
ACS should conduct its latency network
testing from the customer location to a
point at which traffic is consolidated for
transport to an Internet exchange point
in the continental United States. The
Commission adopts this latency
standard for deployment of broadband
services in the ACS service territory and
as a condition of receiving of frozen
support.

9. Usage Allowance. The Commission
concludes that ACS will be required to
provide a usage allowance that evolves
over time to remain reasonably
comparable to usage by subscribers in
urban areas, similar to the approach
adopted for price cap carriers.

10. In the April 2014 Connect
America FNPRM, the Commission
proposed that non-contiguous carriers

continuing to receive frozen support be
subject to the same usage allowance as
that specified by the Bureau for price
cap carriers receiving model-based
support. Under the approach previously
implemented by the Bureau for Phase II
model-based support, price cap carriers
must either provide a usage allowance
based on the nationwide annual urban
rate survey, or a usage allowance
consistent with the usage level of 80
percent of their own broadband
subscribers including those subscribers
that live outside of Phase II-funded
areas, subject to a 100 gigabyte (GB) per
month floor. The Commission sought
comment on whether—in light of the
potentially unique circumstances in
non-contiguous areas—it would be
appropriate to relax the 100 GB
minimum usage allowance for non-
contiguous carriers and instead allow
them to meet their usage requirements
based on a comparison to 80 percent of
their entire subscriber base. The
Commission also proposed exempting
non-contiguous carriers from the usage
requirements to the extent the carriers
rely exclusively on satellite backhaul
facility and certify annually that no
terrestrial backhaul options exist.

11. ACS stated in its comments that
it intends to meet the Phase II
obligations for usage and did not suggest
any relaxation of the usage requirement
was necessary. ACS also later explained
that it is not its practice or policy to
impose a data usage cap on its
customers, and ACS has no intention of
limiting usage in the future. ACS
proposes to be subject to the same usage
standard as that required for those
carriers accepting the offer of model-
based support.

12. Earlier this year, the Bureau
announced that, based on the most
recent publicly available Measuring
Broadband America data, 80 percent of
cable subscribers nationwide are using
156 GB, and it therefore set the 2016
minimum usage allowance for eligible
telecommunications carriers subject to
broadband public interest obligations at
150 GB per month. The Commission
concludes that ACS as a non-contiguous
carrier should be subject to the same
general approach as implemented by the
Bureau for the carriers that accepted
model-based support. Like the price cap
carriers receiving model-based support,
the Commission requires ACS to offer at
least one service option that provides a
usage allowance that meets or exceeds
the usage level of 80 percent of cable or
fiber-based fixed broadband subscribers,
whichever is higher, according to the
most current publicly available
Measuring Broadband America usage
data. This minimum will be announced



83708 Federal Register/Vol. 81,

No. 225/Tuesday, November 22, 2016 /Rules and Regulations

annually by the Bureau. Alternatively,
ACS may offer a usage allowance
consistent with the usage level of 80
percent of its own broadband
subscribers, including those subscribers
that live outside of Phase II-funded
areas, subject to a 150 GB floor. The
Commission concludes it appropriate to
update the minimum floor that ACS will
be subject to in light of the more current
information regarding usage trends. The
Commission expects that ACS should
have no problems meeting this
requirement given its representation
that it does not currently impose a usage
limit on its customers or have any intent
to do so in the future.

13. Reasonably Comparable Rates.
ACS will be subject to the same
obligation as all other recipients of high-
cost universal service support to
provide voice and broadband service at
reasonably comparable rates.

14. In the April 2014 Connect
America FNPRM, the Commission
proposed to require non-contiguous
carriers electing frozen support to offer
both voice and broadband service at
rates reasonably comparable to those
services offered in urban areas. The
Commission proposed the same two
options for showing reasonable
comparability as were adopted for
model-based carriers: compliance with
reasonable comparability benchmarks or
a certification by the carrier that it offers
the same or lower rates in rural areas as
it does in urban areas. The Commission
sought comment on whether non-
contiguous carriers would face any
challenges meeting this requirement.
ACS stated in its comments that it does
not anticipate challenges in meeting the
statutory requirement to provide voice
and broadband service at rates
reasonably comparable to those offered
in urban areas.

15. In a separate order, the
Commission recently directed the
Wireline Competition Bureau to
establish an Alaska-specific reasonable
comparability benchmark using data
from its urban rate survey or other
sources, as appropriate. The
Commission will provide ACS the same
two options for demonstrating
compliance with this statutory
requirement: by meeting the Alaska-
specific benchmark or offering the same
or lower rates in rural areas as it does
in urban areas. As with model-based
carriers, ACS will be required to certify
annual compliance with this
requirement as explained further below.

16. The Commission adopts a 10-year
term of support for ACS’s Phase II
frozen support (2016—2025). As noted
above, in the April 2014 Connect
America FNPRM, the Commission

sought comment on whether to specify
a five-year term for those non-
contiguous carriers that elect to receive
frozen support, and whether there is a
need to modify the term of support for
such non-contiguous carriers. The
Commission sought comment on any
specific extenuating circumstances in
non-contiguous areas that would require
extending the term of frozen support for
longer than five years.

17. ACS stated in its proposal that it
will require a 10-year term of support to
complete buildout to the stated number
of locations and that buildout within
five years is impossible. ACS explained
that due to the harsh weather conditions
of Alaska it is forced into a shortened
construction season of three to four
summer months throughout its service
territory and thus a slower pace of
progress. Further, ACS states it is
challenged by decreased availability of
experienced and qualified professionals
knowledgeable in designing and
deploying these services in Alaska—
extending the time required to plan for
deployment. Also, due to its remote
northern location and unique
construction limitations, ACS claims
that it also confronts higher costs for
broadband deployment. Ultimately,
ACS argues these factors together
require a 10-year term of support.

18. The Commission recognizes the
climate and geographic challenges ACS
faces in serving Alaska and find that
adopting a 10-year term of support for
ACS is in the public interest. While the
Commission expects ACS to use its best
efforts to expedite deployment, the
Commission recognizes the shortened
construction season and limited
availability of experienced personnel is
a unique limitation for ACS in Alaska
that could slow the pace of buildout.
Accordingly, the Commission adopts a
10-year term of support for ACS as a
non-contiguous carrier electing Phase II
frozen support, which will run from
January 1, 2016, and end on December
31, 2025. For administrative reasons, the
Commission finds it necessary to
conform the term of support to the
calendar year, to align reporting and
other monitoring activities with that of
other carriers. As discussed more
completely below, ACS will be required
to report its proposed list of locations by
October 1, 2018. In year eight, the
Commission expects it will conduct a
rulemaking to determine how support
will be awarded to serve these locations
after the end of the ten-year period.

19. In the April 2014 Connect
America FNPRM, the Commission
sought comment on the specific build
out obligations that non-contiguous
carriers receiving frozen support would

have in those census blocks that do not
currently have broadband service
meeting the Commission’s
requirements. Specifically, the
Commission asked whether non-
contiguous carriers receiving frozen
support should be required to deploy
voice and broadband-capable networks
and offer services meeting the adopted
performance metrics to all locations in
those funded areas, consistent with the
state-level commitments required of
carriers receiving model-based support.
In the alternative, the Commission
asked whether these carriers should be
allowed to serve some subset of
locations within their respective service
areas where the average cost equals or
exceeds the funding benchmark
established by the Bureau. Lastly, the
Commission asked whether they should
also be required to extend broadband-
capable networks to locations in census
blocks determined by the model to be
above the extremely high-cost threshold.

20. ACS elected to receive Phase II
frozen support for its entire service
territory, and therefore, none of the
census blocks in its service territory are
eligible for the Phase II competitive
bidding process. Below, the
Commission addresses the specific
geographic parameters for ACS’
provision of voice and broadband
service within its existing designated
service territory and provide ACS with
flexibility in its broadband deployment
to account for the unique nature of
serving Alaska. The Commission also
provides ACS with forbearance relief
consistent with the relief it provided
other price cap carriers.

21. Number of Locations. The
Commission requires ACS to offer voice
and broadband service to a minimum of
31,571 locations that are not served by
an unsubsidized competitor at 10/1
Mbps or better to meet its Phase II
obligations, subject to the flexibility
described below.

22. AGS proposes to use Phase II
frozen support to offer service to a
minimum of 26,000 locations that are
not served by any provider, which
would occur in those census blocks that
were identified as high-cost by the cost
model with certain exceptions
discussed below. Initially, ACS
proposed to offer service to 29,418
locations but later revised that number
to 26,000. ACS explains that its initial
calculation was based on CAM v4.1.1
and the revision was due to a
recalculation using newer data from
CAM v4.2, which excluded locations
served by subsidized competitors. ACS
then adjusted its initial estimate to
exclude the off-road census blocks in
the Alaskan Bush that ACS does not
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propose to serve with broadband at this
time.

23. While ACS proposes to establish
a deployment obligation with a
minimum number of locations, it does
not provide a specific list of proposed
census blocks or locations at this time.
Instead, ACS suggests that two years
will be necessary for planning,
coordination and identifying the total
number and precise locations for
buildout. ACS claims that it needs this
time to “fully explore the most efficient
options for network infrastructure
deployment.” Once the pre-planning
and coordination stage is completed,
ACS intends to submit a list to the
Commission of its proposed locations.

24. Based on our review of June 2015
FCC Form 477 data for the number of
high-cost locations, the Commission
finds that requiring ACS to serve 31,571
locations is reasonable, given the other
flexibility provided in this Order. While
the Commission hopes that ACS will
find after it engages in this planning
process that it is possible to offer
broadband services to more than 31,571
locations with the amount of funding
provided, the Commission adopts this
number as a strict minimum.
Additionally, while ACS has proposed
to select these locations using coverage
data from the 2014 National Broadband
Map, the Commission instead requires
ACS to select its locations in blocks not
served by a qualifying competitor using
the June 2015 FCC Form 477 data. The
Commission also adopts a challenge
process for locations in blocks where
another provider is reporting service,
and for those blocks it requires ACS to
utilize more recent publicly available
data. This will ensure that support is
targeted appropriately to those areas
where there are no other providers
offering broadband service meeting the
Commission’s requirements for high-
cost support.

25. Consistent with the approach
taken with respect to other price cap
carriers, the Commission does not
dictate which specific locations ACS
must serve within its eligible areas, so
long as it provides voice and broadband
service meeting the obligations
described in this Order to the minimum
number of required locations, subject to
the specific parameters adopted below.
The Commission emphasizes, however,
that it will hold ACS to its commitment
to continue providing voice service
throughout the Phase II term of support
to all locations where it currently
provides voice service, including those
in the Alaskan Bush.

26. Partially-served Census Blocks. In
satisfaction of its Phase II deployment
obligations, the Commission will allow

ACS the flexibility to deploy to up to
7,900 locations unserved by any
provider within census blocks that also
have locations served by an
unsubsidized competitor, which the
Commission refers to as ‘““partially
served census blocks,” subject to the
conditions described below.

27.In the April 2014 Connect
America FNPRM, the Commission
proposed that non-contiguous carriers
receiving frozen support not use such
support in any areas where there is a
terrestrial provider of fixed residential
voice and broadband service that meets
our Phase II performance requirements.
However, the Commission also asked
whether allowing substitution in
partially-served census blocks could
enable more effective network
deployment and bring service to
unserved consumers in those partially-
served census blocks. In the December
2014 Connect America Order, the
Commission declined to adopt the
flexibility for non-contiguous carriers
receiving frozen support to use support
in any census block where there is a
competitor providing service of 10/1
Mbps or greater to at least one location
within the census block, and instead
required them to relinquish the relevant
Phase II frozen support for those areas.
At the same time, the Commission
acknowledged that all parties
potentially interested in Connect
America support have an interest in
building economically efficient
networks, which may not neatly align
with census boundaries, and the
Commission encouraged stakeholders to
work together towards proposals that
help ensure unserved consumers in
partially served census blocks are not
left behind.

28. ACS requests the flexibility to
substitute up to 25 percent of its eligible
locations with unserved locations in
partially-served census blocks. ACS
explains these substitutions are
necessary, because even though the
census block is treated as served, due to
the geography and topography of the
census block, some specific locations
within a census block are not in fact
served by any carrier. Compared to
other states, Alaska has relatively large
census blocks. ACS argues it would be
more logical and economically efficient
for ACS to serve these “stranded”
customer locations, because in many
cases these locations are very near or
contiguous to ACS service territory and
are clearly not easily served by the
competitor given the particular
geography of the census block. ACS
proposes a public challenge process to
ensure the substituted locations are
actually unserved. ACS promises the

substitutions would be made
conservatively and would be limited to
unserved locations in eligible census
blocks in outlying areas—primarily
surrounding Fairbanks and on the Kenai
Peninsula.

29. In the USF/ICC Transformation
Order, 76 FR 73830, November 29, 2011,
the Commission decided to target Phase
I support to those census blocks that
are not served by an unsubsidized
competitor. However, the Commission
did not foreclose other ways of
supporting high-cost locations within
partially-served census blocks. Where,
as here, there are physically isolated
and distinct unserved locations within
large census blocks, the Commission is
willing to implement an approach that
allows it to extend service to unserved
consumers, while balancing our policy
goal of not providing high-cost support
to overbuild locations that are already
served by another competitor. The
Commission has recognized in other
contexts that the fact a competitor
reports service on FCC Form 477 does
not mean it serves all of the locations
within a census block. Therefore, the
Commission finds that it is in the public
interest to permit ACS to substitute
unserved locations in partially-served
census blocks for eligible model-based
locations, because such locations may
not otherwise receive service from ACS
or a competitor. However, as suggested
by ACS, the Commission limits ACS to
no more than 7,900 unserved locations
in partially-served census blocks. The
Commission also requires ACS to certify
that it does not itself serve the locations
in such blocks at the time it submits its
list, no later than October 1, 2018.

30. Challenge Process. The
Commission will conduct a challenge
process to ensure that all of the selected
locations in partially served blocks in
fact are unserved by any provider at 10/
1 Mbps or better. The coverage data
utilized in the cost model was State
Broadband Initiative data as of June
2013. The Commission finds that it is in
the public interest to ensure that the
locations selected are unserved by any
fixed, terrestrial competitors, including
those that currently receive high-cost
universal service support, before
allowing ACS to build and deploy
services to those locations. ACS
suggested a format for conducting
challenges for partially-served census
blocks similar to the Phase II challenge
process. The Commission concludes the
process can be streamlined by using an
approach similar to that previously
adopted by the Commission for
reporting changes to planned
deployment for Phase I incremental
support. Under this approach, the
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Commission requires ACS to submit its
proposed list of geocoded locations in
partially served census blocks as soon as
possible, but no later than October 1,
2018, along with certification of notice
filed on any carrier that reports service
in the relevant census block according
to the most recent FCC Form 477 data
available at that time, the Regulatory
Commission of Alaska, and any relevant
Tribal government. To ensure that the
public is aware of the proposed
deployment plan, the Commission
directs the Bureau to issue a public
notice announcing the proposed
deployment plan, census blocks and
geocoded locations. This will give any
existing provider the opportunity to
notify ACS and the Commission that the
provider already serves the identified
census blocks and specific locations
with service meeting the Commission’s
standards for an unsubsidized
competitor, thereby furthering the
Commission’s objective of not
supporting areas where there are
competitors already offering service.
The Commission concludes that it is
reasonable and most efficient to provide
potential existing providers 45 days
from the release of the Bureau’s public
notice to file a response notifying ACS
and the Commission that they are
currently providing service meeting the
requisite requirements to the locations
selected by ACS. Any identified
locations that receive no response will
automatically be deemed eligible for
deployment with Phase II frozen
support. The Commission delegates to
the Bureau the authority to implement
this process consistent with prior
delegations regarding other challenge
processes.

31. Non-High-Cost Census Blocks. The
Commission adopts the additional
flexibility for ACS to deploy to unserved
locations within census blocks that were
not identified as high-cost by the
adopted version of the CAM, subject to
the several limitations described below.

32. AGS requests the flexibility to
substitute up to 10 percent of its eligible
locations with unserved locations in
census blocks that were not deemed
high-cost by the cost model. ACS argues
that the cost model did not accurately
capture all of the costs of serving
particular census blocks in Alaska, and
excluded unserved areas and customers
that are truly rural and where the cost
to deploy service is in-fact high. For
example, ACS explains there are several
instances where all the census blocks
surrounding a location are identified as
high-cost, i.e., eligible for support, but
the middle “land locked” census block
is not identified as such. ACS argues
these census blocks are not served

today, leaving hundreds of stranded
customers without broadband service or
the opportunity to be served in the
future. ACS argues that it makes good
policy and economic sense to let ACS
deploy services to the unserved non-
high-cost locations that can efficiently
be reached during deployment to the
eligible high-cost locations. ACS
suggests a 10 percent cap on such
substitutions.

33. The Commission grants ACS the
flexibility to count towards its service
obligation up to 2,714 locations in
census blocks identified by the model as
low-cost, so long as those locations are
unserved with broadband by either ACS
or a competitor, and the “low-cost”
census block is immediately adjacent to
high-cost census blocks. The
Commission finds that it is in the public
interest to permit ACS to use its Phase
II frozen support to deploy to these
unserved locations given the unique
geographic characteristics of Alaska.
However, as suggested by ACS, the
Commission finds a limitation is
appropriate. The model calculates that
there are 2,714 low-cost, unserved, on-
road locations, using June 2015 FCC
Form 477 data. As such, the
Commission finds it is reasonable and
in the public interest to limit ACS to no
more than 2,714 location substitutions
in such census blocks that are not
identified as high-cost by the model.
Further, for each location ACS
substitutes under the terms of this
flexibility, the Commission requires
ACS to certify that deployment to that
location was, in fact, high cost.
Specifically, the Commission requires
ACS to certify that the capital
expenditures (capex) it incurs to build
out to each location within a qualifying
“low-cost” census block was at least
$5,000. According to the model, the
average capital expenditure for high-
cost locations in Alaska is at least
$5,007.95, so the Commission concludes
that ACS should only be able to count
towards its total these locations if they
in fact require at least this amount of
capex to newly serve the location. This
certification will be due along with the
annual location report. ACS may be
required to produce documentation
regarding its actual capex for such
locations to support its certification
when USAC validates completion of its
deployment obligations or in the course
of an audit. Any location that cannot
meet this certification will not be
counted toward the minimum location
requirement.

34. Forbearance. The Commission
takes the opportunity today to adopt the
same forbearance for ACS as it did for
other price cap carriers in the December

2014 Connect America Order. As the
Commission did in that order and for
the same reasons, it now concludes that
it is in the public interest to forbear,
pursuant to section 10 of the
Communications Act of 1934, as
amended (the Act) from enforcing a
federal high-cost requirement that ACS
offer voice telephony service throughout
its service territory pursuant to section
214(e)(1)(A) in three types of geographic
areas: (1) Census blocks determined by
the adopted cost model to be low-cost,
(2) census blocks served by an
unsubsidized competitor, to the extent
ACS does not identify locations within
partially-served census blocks to meet
its deployment obligation, and (3) in
census blocks where another ETC is
receiving high-cost support to deploy
modern networks capable of providing
voice and broadband to fixed locations.
ACS will be able to avail itself of this
forbearance upon the conclusion of the
Bureau’s review of ACS’s submitted
locations, and finalization of the
specific census blocks containing
locations to be served.

35. Phase I Obligations. ACS seeks
clarification regarding the relationship
between Phase I and Phase II obligations
with regard to the issue of upgrading
facilities. ACS asks whether it can use
Phase II frozen support to upgrade
locations built in Phase I that are
currently served with %1 Mbps
broadband, and are in census blocks
eligible for support in Phase II. The
Commission finds it is not in the public
interest for ACS to use Phase II funding
to upgrade Phase I locations. Consistent
with Commission goals of universal
service, the Commission finds it is an
economically inefficient use of funds at
this time to provide support to deploy
service to a location and then provide
support to upgrade that location while
other locations remain unserved
entirely. Instead, the Commission’s
goals are better served by reaching new
customers that do not currently have
any advanced communication.
Therefore, the Commission concludes it
is not in the public interest to allow
ACS to use its Phase II frozen support
funds to upgrade the existing Phase I
locations served with 41 Mbps to 10/1
Mbps service.

36. Timeline. ACS supports interim
buildout milestones and requests a
timeline that reflects its proposed ten-
year term of support. As discussed
above, ACS suggests that it needs two
years to determine its broadband
buildout plan before ACS can begin
deployment. Accordingly, ACS suggests
buildout milestones that are
“backloaded” as compared with the
model-based timeline—30 percent
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completion by year four, 60 percent
completion by year seven, and full
completion by year ten.

37. Above the Commission adopted a
10-year term of support. The
Commission also acknowledged the
unique challenges that ACS confronts as
a non-contiguous carrier building in
Alaska. However, the Commission also
wants to ensure that ACS begins
construction no later than 2019.
Accordingly, the Commission adopts a
timeframe that requires ACS to
complete its planning by October 1,
2018, with the remaining time to
complete deployment of voice and
broadband-capable networks. As such,
the Commission will require ACS to
complete initial planning and submit its
proposed list of census blocks and
locations to the Commission by October
1, 2018. Thereafter, as explained above,
the Commission will conduct an
efficient challenge process for those
locations in partially served blocks to
determine final deployment locations,
which the Commission anticipates will
be completed during first quarter 2019.
ACS will then be able to commence
deployment in those partially served
census blocks no later than the summer
of 2019. Full completion of the planning
process is not a requisite, however, for
it to begin deployment in the high-cost
census blocks not subject to a challenge
process. The Commission emphasizes
that ACS is not precluded from, and
indeed it is encouraged to begin,
extending broadband to unserved
locations in those high-cost blocks (the
high-cost blocks lacking an
unsubsidized competitor according to
the June 2015 FCC Form 477 data).

38. The Commission is not persuaded
that ACS should only be subject to two
intermediate milestones for the 10-year
term. The Commission recently adopted
evenly spaced interim deployment
milestones for rate-of-return carriers
electing to receive Phase Il model-based
support. For similar reasons, the
Commission concludes here that annual
interim milestones are appropriate for
ACS. This will enable the Commission
to monitor ACS’ progress throughout the
term of support. Accordingly, the
Commission adopts the following
timeline for offering broadband service
meeting the Commission’s
requirements: 30 percent of all locations
by the end of 2018, 40 percent by the
end of 2019, 50 percent by the end of
2020, 60 percent by the end of 2021, 70
percent by the end of 2022, 80 percent
by the end of 2023, 90 percent by the
end of 2024, and all locations by the end
of 2025.

39. Standard for Meeting Deployment
Obligation. ACS asks that it be allowed

to serve between 95-100 percent of its
minimum required number of locations,
with a reduction in support for the
locations not served if those locations
are identified by a date certain in the
planning process. ACS argues this
flexibility is needed due to the
inaccuracy of the cost model to
determine proper high-cost census
blocks in Alaska, and due to the lack of
interest in building to these locations
should ACS not deploy services there.
ACS explains that while the substitution
flexibilities will go a long way to
correcting the alleged imprecisions of
the cost model to provide service to
those consumers that need it most, it
simply is not enough flexibility.

40. In the December 2014 Connect
America Order, the Commission
allowed price cap carriers the flexibility
of deploying to between 95—100 percent
of required locations subject to a
required refund of support based on the
number of required locations left
unserved at the end of the support term.
The Commission recognized that there
may be a variety of unforeseen factors,
after the initial planning stage, that can
cause significant changes as a network
is actually being deployed in the field.
The Commission balanced our goal of
advancing the availability of broadband
to these high-cost locations with this
flexibility and adopted a metric to
recover support. This metric was based
on the assumption that many of the
locations left unserved would have
higher than the average costs calculated
by the model. In particular, the
Commission calculated the factor based
on the average support for the top five
percent of the funded locations
nationwide compared to the average
support for all funded locations. The
Commission then divided that
nationwide figure by one-half, in
recognition that the average could vary
widely between carriers and states.

41. Consistent with the general
approach adopted for price cap carriers
accepting model-based support in the
December 2014 Connect America Order,
the Commission accepts the ACS
proposal and allow ACS the flexibility
to build to between 95-100 percent of
its minimum required locations, subject
to the requirement to refund support
based on the number of unserved
locations as the end of the 10-year
support term. Accordingly, the
Commission establishes a similar metric
for refunding support calculated
specifically for Alaska. The average
support for the top five percent of ACS
high-cost locations is 8.2 times the
average for all of ACS’ funded high-cost
locations. The Commission does not
divide that figure in half, as this is an

Alaska-specific and carrier-specific
number. Therefore, should ACS fail to
build to 100 percent of its required
minimum locations at the end of its
support term, the Commission will
require ACS to refund a support amount
based on the number of locations left
unserved times $51,152—the average
per-location Phase II frozen support
ACS receives multiplied by 8.2.

42. The Commission requires ACS to
comply with our existing high-cost
reporting and oversight mechanisms,
unless otherwise modified as described
below. In the April 2014 Connect
America FNPRM, the Commission
sought comment on how to monitor and
enforce compliance by non-contiguous
carriers receiving frozen support once
the Commission determined their
specific service obligations. The
Commission asked about measures that
must be in place to ensure that it has the
ability to monitor compliance with
these service obligations. The
Commission asked whether there were
considerations specific to non-
contiguous areas that it should account
for when determining whether these
carriers have complied with their
service obligations.

43. Annual Reporting Requirements.
Pursuant to section 54.313 of the
Commission’s rules, ACS must continue
to file its FCC Form 481 on July 1 each
year. ACS supports monitoring and
enforcement measures and did not
request accommodations with regard to
compliance standards. Further,
consistent with the relief granted to
other price cap carriers in the 2016
Rate-of-Return Reform Order, 79 FR
24282, April 25, 2016, the Commission
also eliminates the requirement that
ACS file the five-year service quality
improvement plan and annual updates,
as it instead will be filing annual
progress updates throughout the term.
The Commission also adopts the same
reporting obligation for ACS as required
of the model-based price cap carriers to
report the total amount of Connect
America Phase II support, if any, it used
for capital expenditures in the previous
calendar year.

44. Location Reporting Requirements.
In the December 2014 Connect America
Order, the Commission required all
price cap carriers accepting model-
based support to include in their annual
reports a list of the geocoded locations
to which they have newly deployed
facilities using Connect America
support in the prior year. The
Commission also required those
companies to report with their first list
(i.e. the one due on July 1, 2016)
geocoded locations where the carrier
already was offering service meeting the
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Commission’s requirements. The list
must identify which locations are
located in a Phase II-funded block and
which locations are located in extremely
high-cost census blocks. In the 2016
Rate-of-Return Reform Order, the
Commission updated the Phase II
location reporting obligations—moving
this data collection out of the annual
report and revising deadlines for
submission. Specifically, instead of
reporting geocoded location information
in the annual report, due July 1 for the
prior calendar year, the Commission
concluded that it will serve the public
interest for price cap carriers to report
on deployment by March 1 every year
with respect to the prior calendar year,
rather than six months later. The
Commission also required all rate-of-
return ETCs to report annually to the
Commission on the number of geocoded
locations where they are offering 44
Mbps, 10/1 Mbps or 25/3 Mbps. The
Commission directed the Bureau to
work with USAC to develop an online
portal that will enable all carriers to
submit their geocoded information on a
rolling basis throughout the year.

Further, the Commission decided that
price cap carriers will continue to make
annual certifications that they are
meeting their public interest obligations,
but will do so when submitting the
information to USAC by this deadline,
rather than in their annual reports.

45. Additionally, price cap ETCs’
geolocation data and associated
deployment certifications no longer be
are provided pursuant to the deadlines
specified in section 54.313. The
penalties in section 54.313(j) for failure
to timely file that information do not
apply absent additional conforming
modifications to our rules. Therefore, as
is the case for rate-of-return ETCs, the
penalties for price cap ETCs to fail to
timely file geolocation data and
associated deployment certifications are
located in new section 54.316(c).

46. The Commission adopts similar
reporting obligations for ACS as a
recipient of Phase II frozen high-cost
support. ACS will be required to submit
the requisite information to USAC no
later than March 1 of each year, for
locations where they offered service in
the prior year. Similar to the rate-of-
return carriers, ACS will be required to

NON-COMPLIANCE MEASURES

separately identify the number of
locations where it is offering speeds of
at least 10/1 Mbps or 25/3 Mbps. While
ACS’s deployment obligation is to offer
at least 10/1 Mbps broadband to the
requisite number of locations,
depending on network design, some of
those locations may receive better than
10/1 Mbps service, and the Commission
sees value in tracking progress at the
higher speed tier as well. As with other
carriers subject to obligations to report
their progress in broadband
deployment, ACS is encouraged to
submit information on a rolling basis
throughout the year, as soon as service
is offered, to avoid filing all of its
locations at the deadline.

47. Reductions in Support. Today, the
Commission adopts specific defined
deployment milestones for ACS. Based
on the record before us, the Commission
finds no reason to relax our compliance
standards for ACS as a non-contiguous
carrier electing frozen support. The
table below summarizes the regime
previously adopted by the Commission
for non-compliance with defined
deployment milestones.

Compliance gap

Non-Compliance measure

5% to less than 15%
15% to less than 25%
25% to less than 50%
50% or more

Quarterly reporting.

Quarterly reporting + withhold 15% of monthly support.

Quarterly reporting + withhold 25% of monthly support.

Quarterly reporting + withhold 50% of monthly support for six months; after six months withhold 100% of
monthly support and recover percentage of support equal to compliance gap plus 10% of support dis-
bursed to date.

48. Appropriate Uses of Support. The
Commission clarifies, at ACS’s request,
that ACS may use Phase II frozen
support for middle mile costs and
reasonable operation expenses, so long
as it otherwise meets the obligations to
offer service meeting the requirements
of this Order to 31,571 locations.
Recipients of model-determined support
are free to use such support to defray
the cost of middle mile transport
necessary to deliver broadband service
meeting the Commission’s requirements
to end-user customers. The Commission
sees no reason to treat ACS differently
because it is receiving Phase II frozen
support as opposed to Phase II support
calculated by the cost model.

49. The Commission also finds that
ACS’s Phase II frozen support is
sufficient to carry out its deployment
obligations as well as maintain existing
voice service in the high-cost and
extremely high-cost census blocks in its
territory, and the Commission clarifies

that ACS may use its support for either
such purpose.

III. Procedural Matters

50. This Order contains a modified
information collection, which will be
submitted to the Office of Management
and Budget (OMB) for review under
section 3507(d) of the PRA. OMB, the
general public, and other Federal
agencies will be invited to comment on
the new information collection
requirement contained in this Order. In
addition, the Commission notes that
pursuant to the Small Business
Paperwork Relief Act of 2002, it
previously sought specific comment on
how the Commission might further
reduce the information collection
burden for small business concerns with
fewer than 25 employees. The
Commission describes impacts that
might affect small businesses, which
includes most businesses with fewer
than 25 employees, in the Supplemental

Final Regulatory Flexibility Analysis
(FRFA) below, infra.

51. The Commission previously sent a
copy of the December 2014 Connect
America Order to Congress and the
Government Accountability Office
pursuant to the Congressional Review
Act and will supplement this filing with
a copy of this Order.

52. As required by the Regulatory
Flexibility Act of 1980 (RFA), as
amended, an Initial Regulatory
Flexibility Analyses (IRFA) was
incorporated in the Further Notice of
Proposed Rulemaking adopted in
November 2011 (USF/ICC
Transformation FNPRM) and the
Further Notice of Proposed Rulemaking
adopted in April 2014 (April 2014
Connect America FNPRM) in this
proceeding. The Commission included a
Final Regulatory Flexibility Analysis
(FRFA) in Appendix B of the December
2014 Connect America Order. This
Supplemental Final Regulatory
Flexibility Analysis (Supplemental
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FRFA) supplements the FRFA to reflect
the actions taken in this Order and
conforms to the RFA.

53. In this Order, the Commission
adopts tailored public service
obligations for Alaska Communications
Systems (ACS), a price-cap carrier
serving Alaska, to support the
deployment of voice and broadband-
capable networks in Alaska.

54. In the USF/ICC Transformation
Order, the Commission recognized that
price cap carriers serving specific non-
contiguous areas of the United States,
including Alaska, face difference
operating conditions and challenges
from those faced by carriers in the
contiguous 48 states. In April 2014, the
Commission proposed to establish the
same service obligations but sought
comment the flexibility required for
non-contiguous carriers to meet the
standards. In December 2014, the
Commission concluded tailored service
obligations for each non-contiguous
carrier was the best approach.

55. In this Order, the Commission
adopts targeted changes to the price cap
model-based support public service
obligations to accommodate the unique
circumstances of ACS service in Alaska.
Specifically, the Commission makes an
adjustment to the term of support,
establish a minimum number of
locations where service must be offered,
establish a planning phase deadline,
adopt revised interim deployment
milestones, and allow a limited number
of location substitutions—allowing ACS
to use its support to provide service in
locations that are in partially-served
census blocks and “‘high-cost” locations
in “low-cost” census blocks. The
Commission establishes a challenge
process for determining the substitute
locations in partially-served census
blocks, and amend the location
certification requirement to effectively
monitor substitutions in “low-cost”
census blocks. The Commission also
forbears from the federal high-cost
universal service obligation of ACS to
offer voice service in low-cost areas
where it does not receive high-cost
support, in areas served by an
unsubsidized competitor, and in areas
where ACS is replaced by another
eligible telecommunications carrier
(ETC).

56. Pursuant to the Small Business
Jobs Act of 2010, which amended the
RFA, the Commission is required to
respond to any comments filed by the
Chief Counsel of the Small Business
Administration (SBA), and to provide a
detailed statement of any change made
to the proposed rule(s) as a result of
those comments. The Chief Counsel did

not file any comments in response to the
proposed rule(s) in this proceeding.

57. As noted above, a FRFA was
incorporated into the December 2014
Connect America Order. In that
analysis, the Commission described in
detail the small entities that might be
significantly affected by the rules
adopted in the Order. Those entities
may be found in a number of services
including, e.g.: wired
telecommunications carriers, local
exchange carriers, incumbent local
exchange carriers, competitive local
exchange carriers, interexchange
carriers, local resellers, toll resellers,
wireless telecommunications carriers,
broadband personal communications
service, advanced wireless services,
satellite telecommunications, cable
companies and systems, cable system
operators, internet service providers,
and all other information services. In
this Order, the Commission hereby
incorporates by reference the
descriptions and estimates of the
number of small entities from the
previous FRFA in this proceeding.

58. The rule changes in this Order
will affect one entity, Alaska
Communications Systems, which fits
the descriptions of entities outlined in
the FRFA.

59. The data, information and
document collection required by the
December 2014 Connect America Order
as described in the previous FRFA in
this proceeding is hereby incorporated
by reference. The actions taken in this
Order amend the collection by altering
the reporting milestones, adding one
reporting requirement, and adding one
certification requirement.

60. In this Order, the Commission
amends the reporting requirements by
requiring ACS to file a report at the
conclusion of its planning phase, and no
later than October 1, 2018. This report
will provide the Commission with a list
of the proposed locations to which ACS
intends to offer service over the 10-year
support term.

61. In this Order, the Commission
amends the interim milestones reports
to accommodate the extended term.
ACS will be provided support for a 10-
year term and will be required to offer
voice and broadband service meeting
certain latency, data usage, speed and
reasonably comparable rate obligations
to a certain number of locations.
Accordingly, ACS will be required to
report that it has built 30 percent of all
locations by the end of 2018, 40 percent
by the end of 2019, 50 percent by the
end of 2020, 60 percent by the end of
2021, 70 percent by the end of 2022, 80
percent by the end of 2023, 90 percent
by the end of 2024, and all locations by

the end of 2025. Should ACS fail to
meet these milestones, it will be subject
to certain non-compliance measures,
including support reductions and
reporting.

62. Lastly, in this Order, the
Commission amends the collection to
include a new cost certification
requirement. In that certification, ACS
must certify that the capital investment
cost incurred to newly extend service to
a location in a “low-cost” census block
is at least $5,000. ACS may be required
to maintain documentation regarding
this certification. The Commission
concludes that requiring this
certification will ensure that the
Commission can monitor compliance
with the section 254(b) principle that
“[clonsumers in all regions of the
Nation . . .including. . .thosein. . .
high cost areas, should have access to
telecommunications and information
services. . .”

63. The analysis of the Commission’s
efforts to minimize the possible
significant economic impact on small
entities as described in the previous
FRFA in this proceeding is hereby
incorporated by reference. It is
unchanged by this Order, save the
addition of the reporting and
certification obligations described
above. This increased burden is
outweighed by the importance of
monitoring the use of the public’s funds
and ensuring support is used for its
intended purpose.

64. The Commission notes that the
reporting and certification requirements
it adopts for ACS are tailored to its
unique circumstance. Additionally, the
information that the Commission is
requiring ACS report and certify is
information it expects the company will
already be tracking to ensure its system
is built economically and effectively.

65. People with Disabilities. To
request materials in accessible formats
for people with disabilities (braille,
large print, electronic files, audio
format), send an email to fcc504@fcc.gov
or call the Consumer & Governmental
Affairs Bureau at 202—418-0530 (voice),
202-418-0432 (tty).

IV. Ordering Clauses

66. Accordingly, it is ordered,
pursuant to the authority contained in
sections 1, 2, 4(i), 5, 10, 201-206, 214,
218-220, 251, 252, 254, 256, 303(r), 332,
403, and 405 of the Communications
Act of 1934, as amended, and section
706 of the Telecommunications Act of
1996, 47 U.S.C. 151, 152, 154(i), 155,
160, 201-206, 214, 218-220, 251, 252,
254, 256, 303(r), 332, 403, 405, 1302,
and sections 1.1, 1.427, and 1.429 of the
Commission’s rules, 47 CFR 1.1, 1.427,
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and 1.429, that this Order, Is Adopted,
effective thirty (30) days after
publication of the text or summary
thereof in the Federal Register, except
for the certification in paragraph 33,
which contains information collections
subject to PRA review and Shall Become
Effective immediately upon
announcement in the Federal Register
of OMB approval.

67. It is further ordered that the
Commission Shall Send a copy of this
Order to Congress and the Government
Accountability Office pursuant to the
Congressional Review Act, see 5 U.S.C.
801(a)(1)(A).

Federal Communications Commission.
Marlene H. Dortch,

Secretary.

[FR Doc. 2016—28114 Filed 11-21-16; 8:45 am]
BILLING CODE 6712-01-P

DEPARTMENT OF TRANSPORTATION

Federal Motor Carrier Safety
Administration

49 CFR Part 376

Lease and Interchange of Vehicles by
Mexico-Domiciled Motor Carriers

AGENCY: Federal Motor Carrier Safety
Administration (FMCSA), DOT.

ACTION: Notice on applicability.

SUMMARY: Section 219(d) of the Motor
Carrier Safety Improvement Act of 1999
(MCSIA) restricted Mexico-domiciled
motor carriers from leasing commercial
motor vehicles (CMVs) to U.S. carriers
to transport property into the United
States until the international obligations
under the North American Free Trade
Agreement (NAFTA) chapter on cross-
border trade in services were met. Given
FMCSA'’s acceptance of applications for
long-haul operating authority from
Mexico-domiciled motor carriers
following the conclusion of the U.S.-
Mexico Cross Border Long-Haul
Trucking Pilot Program, the obligations
are fulfilled and the restriction is no
longer applicable.

DATES: Effective November 22, 2016.

FOR FURTHER INFORMATION CONTACT:
Bryan Price, Chief, North American
Borders Division, FMCSA, 1200 New
Jersey Avenue SE., Washington, DC
20590-0001. Telephone (202) 366—2995;
email bryan.price@dot.gov.

SUPPLEMENTARY INFORMATION:

Background

The Motor Carrier Safety
Improvement Act of 19991 (MCSIA)
created FMCSA and transferred
authority for motor carrier safety from
the Federal Highway Administration.

Section 219(d) prohibited the leasing
by a Mexico-domiciled motor carrier
(lessor) of its equipment to a U.S. motor
carrier (lessee) for operation beyond the
commercial zones on the U.S.-Mexico
border. This restriction specifically
applied “Before the implementation of
the land transportation provisions of
NAFTA . . .” The second clause in
section 219(d) further states that this
prohibition exists “during any period in
which a suspension, condition,
restriction or limitation imposed under
section 13902(c) of title 49 . . . applies
to a [long-haul] motor carrier (as defined
in section 13902(e)).” Section 13902(c)
addresses “Restrictions on motor
carriers domiciled in or owned or
controlled by nationals of a contiguous
foreign country.”

Section 13902(c)(3) provides that only
“The President” or his delegate may
“remove or modify in whole or in part
any action taken under paragraph (1)(A)
if the President or such delegate
determines that such removal or
modification is consistent with the
obligations of the United States under a
trade agreement or with United States
transportation policy.” In November
2002, President Bush issued a
presidential memorandum lifting the
moratorium on granting long-haul
operating authority to qualified Mexico-
domiciled motor carriers of property
and of passengers.2 The only limitation
that remained following this
presidential action was the restriction
on point-to-point transportation within
the United States, which did not impact
the NAFTA land transportation
provisions.

In March 2002, FMCSA issued
Interim Final Rules that fulfilled a
Congressional mandate to ensure the
safe operation of Mexican vehicles in
the United States. Several organizations
filed suit in the U.S. Court of Appeals
for the Ninth Circuit challenging those
rules. The Court set aside the rules, and
the United States sought Supreme Court
review of the decision. In 2004, the
Supreme Court reversed the Ninth
Circuit and upheld the Agency’s Interim
Final Rules (Department of
Transportation, et al. v. Public Citizen,
et al., 541 U.S. 752 (2004)).

Congress, however, subsequently
passed Section 6901 of the U.S. Troop

1Public Law 106-159, 113 Stat. 1748, 1768,
December 9, 1999.
267 FR 71795 (November 27, 2002).

Readiness, Veterans’ Care, Katrina
Recovery, and Iraq Accountability
Appropriations Act of 2007,2 imposing
further limitations on the Agency’s
ability to expend appropriated funds to
issue operating authority to Mexico-
domiciled motor carriers. The Agency
was unable to process applications for
long-haul operating authority from
Mexico-domiciled motor carriers until a
pilot program was completed pursuant
to these new requirements.

From October 14, 2011, through
October 10, 2014, FMCSA conducted a
pilot program to determine the ability of
Mexican motor carriers to operate safely
in the United States. FMCSA delivered
the requisite report to Congress in
January, 2015. On January 15, 2015 (80
FR 2179), FMCSA announced that it
would begin accepting and processing
applications for long-haul operating
authority from Mexico-domiciled
property carriers under 49 U.S.C. 13902.

Because Mexico-domiciled motor
carriers may now apply for and receive
long-haul operating authority, the land
transportation provisions of NAFTA for
property carriers have been
implemented. Therefore, the previous
leasing restrictions are not applicable,
consistent with Section 219(d) of
MCSIA.

This notice is being issued to prevent
inconsistent enforcement of a law that is
no longer applicable. It also serves to
inform all motor carriers and the general
public that, in accordance with NAFTA
and MCSIA, Mexican-domiciled motor
carriers (lessors) are allowed to lease
their equipment to U.S. motor carriers
(lessees) regardless of the destination of
the cargo, as long as the carriers meet
the requirements of 49 CFR part 376.
Included in part 376 are requirements
that the “authorized carrier” (in this
case, the U.S. motor carrier) assume
“complete responsibility for the
operation of the equipment for the
duration of the lease” [49 CFR
376.12(c)]. These types of leasing
arrangements are compliant with
MCSIA and the Agency’s regulations.

Issued on: November 9, 2016.
T.F. Scott Darling, III,
Acting Administrator.
[FR Doc. 2016-28018 Filed 11-21-16; 8:45 am]
BILLING CODE 4910-EX-P

3Public Law 110-28, 121 Stat. 112, 183, (May 25,
2007).
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