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the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
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NUCLEAR REGULATORY
COMMISSION

10 CFR Parts 9, 170, and 171
[NRC-2015-0223]
RIN 3150-AJ66

Revision of Fee Schedules; Fee
Recovery for Fiscal Year 2016

AGENCY: Nuclear Regulatory
Commission.

ACTION: Final rule.

SUMMARY: The U.S. Nuclear Regulatory
Commission (NRC) is amending the
licensing, inspection, special project,
and annual fees charged to its
applicants and licensees and, for the
first time, the NRC is recovering its costs
when it responds to third-party
demands for information in litigation
where the United States is not a party
(“Touhy requests”). These amendments
are necessary to implement the
Omnibus Budget Reconciliation Act of
1990, as amended (OBRA-90), which
requires the NRC to recover
approximately 90 percent of its annual
budget through fees.

DATES: This final rule is effective on
August 23, 2016.

ADDRESSES: Please refer to Docket ID
NRC-2015-0223 when contacting the
NRC about the availability of
information for this action. You may
obtain publicly-available information
related to this action by any of the
following methods:

e Federal Rulemaking Web site: Go to
http://www.regulations.gov and search
for Docket ID NRC-2015-0223. Address
questions about NRC dockets to Carol
Gallagher; telephone: 301-415-3463;
email: Carol.Gallagher@nrc.gov. For
technical questions, contact the
individual listed in the FOR FURTHER
INFORMATION CONTACT section of this
document.

e NRC’s Agencywide Documents
Access and Management System
(ADAMS): You may obtain publicly-
available documents online in the
ADAMS Public Documents collection at
http://www.nrc.gov/reading-rm/
adams.html. To begin the search, select
“ADAMS Public Documents” and then
select “Begin Web-based ADAMS
Search.” For problems with ADAMS,
please contact the NRC’s Public
Document Room (PDR) reference staff at
1-800-397—4209, 301—-415—4737, or by
email to pdr.resource@nrc.gov. The
ADAMS accession number for each
document referenced (if it is available in
ADAMS) is provided the first time that
it is mentioned in this document. For
the convenience of the reader, the
ADAMS accession numbers and
instructions about obtaining materials
referenced in this document are
provided in the “Availability of
Documents” section of this document.

e NRC’s PDR: You may examine and
purchase copies of public documents at
the NRC’s PDR, Room O1-F21, One
White Flint North, 11555 Rockville
Pike, Rockville, Maryland 20852.

FOR FURTHER INFORMATION CONTACT:
Michele Kaplan, Office of the Chief
Financial Officer, U.S. Nuclear
Regulatory Commission, Washington,
DC 20555-0001, telephone: 301-415—
5256, email: Michele.Kaplan@nrc.gov.
SUPPLEMENTARY INFORMATION:
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I. Background; Statutory Authority

The NRC'’s fee regulations are
primarily governed by two laws: (1) The
Independent Offices Appropriations Act
of 1952 (I0OAA) (31 U.S.C. 9701), and (2)
OBRA-90. The OBRA—-90 statute
requires the NRC to recover
approximately 90 percent of its budget
authority through fees; this fee-recovery
requirement excludes amounts
appropriated for Waste Incidental to

Reprocessing, generic homeland
security activities, and Inspector
General (IG) services for the Defense
Nuclear Facilities Safety Board, as well
as any amounts appropriated from the
Nuclear Waste Fund. The OBRA-90
statute first requires the NRC to use its
IOAA authority to collect user fees for
NRC work that provides specific
benefits to identifiable applicants and
licensees (such as licensing work,
inspections, special projects). The
regulations at part 170 of title 10 of the
Code of Federal Regulations (10 CFR)
authorize these fees. But, because the
NRC’s fee recovery under the IOAA (10
CFR part 170) does not equal 90 percent
of the NRC’s budget authority, the NRC
also assesses generic “annual fees”
under 10 CFR part 171 to recover the
remaining fees necessary to achieve
OBRA-90’s 90-percent fee recovery.
These annual fees recover regulatory
costs that are not otherwise collected
through 10 CFR part 170.

II. Discussion
FY 2016 Fee Collection—Overview

The NRC is issuing the FY 2016 final
fee rule based on the Consolidated
Appropriations Act, 2016 (Pub. L. 114—
113), amount of $1,002.1 million, which
is a decrease of $13.2 million from FY
2015. As explained previously, certain
portions of the NRC'’s total budget are
excluded from the NRC’s fee-recovery
amount—specifically, these exclusions
include: $1.3 million for waste-
incidental-to-reprocessing activities,
$1.0 million for IG services for the
Defense Nuclear Facilities Safety Board,
and $18.8 million for generic homeland
security activities. Additionally, 10
percent of the NRC’s budget is recovered
through a congressional appropriation.
After accounting for the OBRA—90
exclusions, this 10-percent
appropriation, and net billing
adjustments—i.e., the sum of unpaid
current year invoices (estimated) minus
payments for prior year invoices and the
prior year billing credit issued to the
U.S. Department of Energy (DOE) for the
transportation fee class—the NRC must
collect $883.4 million in FY 2016 from
its licensees. Of this amount, the NRC
will recover $332.7 million through 10
CFR part 170 user fees, and the
remaining $550.7 million through 10
CFR part 171 annual fees. Table I
summarizes the fee-recovery amounts
for the FY 2016 final fee rule using the


http://www.nrc.gov/reading-rm/adams.html
http://www.nrc.gov/reading-rm/adams.html
http://www.regulations.gov
mailto:Carol.Gallagher@nrc.gov
mailto:Michele.Kaplan@nrc.gov
mailto:pdr.resource@nrc.gov

41172

Federal Register/Vol. 81, No. 122/Friday, June 24, 2016/Rules and Regulations

enacted budget, and taking into account
excluded activities, the 10-percent
appropriation, and net billing

adjustments (individual values may not
sum to totals due to rounding).

TABLE |—BUDGET AND FEE RECOVERY AMOUNTS

[Dollars in millions]

FY 2015 FY 2016 Percentage
final rule final rule change

LI e= U =70 To Lo T=Y U1 To ) 1S $1,015.3 $1,002.1 -1.3
Less EXCluded FEE ITBMS .......ooiiiiiiiiite et —-20.3 -21.1 3.8
BAIANCE ...ttt ettt ettt a et ne e $995.0 $981.0 -1.4
FEee RECOVEIY PEICENT ...ttt s nr e e snr e e e annee e e 90 90 0.0
Total Amount t0 b8 RECOVEIEA: .....c.iiiiiiiiiiiiieiiee et $895.5 $882.9 -1.4
10 CFR Part 171 Billing Adjustments: .......... 0.0 0.0 0.0
Unpaid Current Year Invoices (estimated) .........ccccccevevvneenne 2.8 6.3 125.0
Less Prior Year Billing Credit for Transportation Fee Class ..........ccccceveienienieenennnne 0.0 -0.2 100
Less Payments Received in Current Year for Previous Year Invoices (estimated) ..... -9.6 -5.6 —41.7
11U o] (o] = OSSR -6.8 0.5 -107.4
Amount to be Recovered through 10 CFR Parts 170 and 171 Fees $888.7 $883.4 -0.6
Less Estimated 10 CFR Part 170 Fees ........ccccvevviiiiriieiiienns —-321.7 —332.7 3.4
Less Prior Year Unbilled 10 CFR Part 170 FEES ......cccoeeiieiirieiineeseseesre e -0.0 -0.0 0.0
10 CFR Part 171 Fee Collections REQUIrEd .........ccceeririiniiricieiicenee et $567.0 $550.7 -29

FY 2016 Fee Collection—Hourly Rate

The NRC uses an hourly rate to assess
fees for specific services provided by the
NRC under 10 CFR part 170. The hourly
rate also helps determine flat fees
(which are used for the review of certain
types of license applications). For FY
2016, the NRC’s hourly rate is $265, a
decrease of $3 from the hourly rate in
the FY 2015 final rule. This rate is
applicable to all activities for which fees
are assessed under §§170.21 and
170.31.

The NRC derives its hourly rate by
dividing the sum of recoverable
budgeted resources for: (1) Mission-
direct program salaries and benefits; (2)
mission-indirect program support; and
3) agency support—which includes
corporate support, office support (FY
2015 only), and the IG. In FY 2016, the

agency eliminated the office support
category for budgetary resources.
Created in FY 2011, office support
included indirect resources that
sustained an individual office—such as
supervisory, administrative assistant,
and other support staff FTE hours. In FY
2015, the agency contracted with E&Y
(formerly Ernst and Young) to study the
NRC’s budget structure in comparison
with peer agencies. Based on E&Y’s
recommendations (and starting in FY
2016), the NRC reclassified resources
formerly budgeted in office support into
either mission-indirect program support
or corporate support, depending upon
whether the resources were budgeted in
support of a program office or a
corporate support office.

The mission-direct FTE hours are the
product of the mission-direct FTE

TABLE |l—HOURLY RATE CALCULATION
[Dollars in millions]

multiplied by the estimated annual
hours per direct FTE. The only budgeted
resources excluded from the hourly rate
are those for contract activities related
to mission-direct and fee-relief
activities. Billable contract activities are
included as a separate line item on the
10 CFR part 170 invoice.

The hourly rate decrease is the result
of an increase in estimated direct hours
worked per mission-direct full-time
equivalent (FTE) during the year and
reduced budget. The FY 2016 estimated
annual direct hours per staff is 1,440
hours, which is up from 1,420 hours in
FY 2015. Assuming a constant budget,
as the FTE hours per staff increases, the
hourly rate decreases. Table II shows the
hourly rate calculation methodology.
The FY 2015 amounts are provided for
comparison purposes.

FY 2015 FY 2016 Percentage
final rule final rule change
Mission-Direct Program Salaries & Benefits ..... $365.6 $369.6 1.1
Mission-Indirect Program Support .........ccoceveveerenenienenieneseneens $67.7 $140.6 107.6
Agency Support (Corporate Support, Office Support* and the IG) ......ccccccoeveevinieiinicicieee $422.7 $314.0 —-25.7
SUDLOTAI ...ttt b ettt n e $856.0 $824.2 -3.7
Less Offsetting RECEIPLS .......coouiiiiiiiiie e —$%0.0 —$0.1 415
Total Budget Included in Hourly Rate .........ccoiiiiiiiiieiineceseee e $856.0 $824.1 -37
Mission-Direct FTE (Whole NUMDEIS) ......coiuiiiiiiiiiiieee ettt s 2,250 2,157 —41
Mission-Direct FTE NOUIS ........ccuoiiiiiiiiiii s 1,420 1,440 14
FTE Converted to Hours (Mission-Direct FTE multiplied by Mission-Direct FTE hours worked
annually) (IN MIlIONS) ..co.eeiiiii ettt b e st e et e st e e bt e s aeeesbeesnreenseaans 3.2 3.1 —-2.8
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TABLE [I—HOURLY RATE CALCULATION—Continued
[Dollars in millions]
FY 2015 FY 2016 Percentage
final rule final rule change
Professional Hourly Rate (Total Budget Included in Hourly Rate Divided by FTE Converted to
Hours) (Whole NUMDEIS) ..ot $268 $265 -1.0

*FY 2015 only.

FY 2016 Fee Collection—Flat
Application Fee Changes

The NRC amends the flat application
fees that it charges to applicants for
import and export licenses, applicants
for materials licenses and other
regulatory services, and holders of
materials, import, and export licenses in
its schedule of fees in §§170.21 and
170.31 to reflect the revised hourly rate
of $265. The NRC calculates these flat
fees by multiplying the average
professional staff hours needed to
process the licensing actions by the
professional hourly rate for FY 2016.
The NRC analyzes the actual hours
spent performing licensing actions and
then estimates the average professional
staff hours that are needed to process
licensing actions as part of its biennial
review of fees, which is required by
Section 902 of the Chief Financial
Officers Act of 1990 (31 U.S.C. 902(8)).
The NRC performed this review in FY
2015 and will perform this review again
in FY 2017. The lower hourly rate of

$265 is the primary reason for the
decrease in application fees.

The NRC rounds these flat fees in
such a way that ensures both
convenience for its stakeholders and
that any rounding effects are minimal.
Accordingly, fees under $1,000 are
rounded to the nearest $10, fees
between $1,000 and $100,000 are
rounded to the nearest $100, and fees
greater than $100,000 are rounded to the
nearest $1,000.

The licensing flat fees are applicable
for import and export licensing actions
(see fee categories K.1. through K.5. of
§170.21), as well as certain materials
licensing actions (see fee categories 1.C.
through 1.D., 2.B. through 2.F., 3.A.
through 3.S., 4.B. through 5.A., 6.A.
through 9.D., 10.B., 15.A. through 15.L.,
15.R., and 16 of § 170.31). Applications
filed on or after the effective date of the
FY 2016 final fee rule will be subject to
the revised fees in the final rule.

TABLE Ill—FEE-RELIEF ACTIVITIES
[Dollars in millions]

FY 2016 Fee Collection—Fee-Relief and
Low-Level Waste (LLW) Surcharge

As previously noted, Congress
provides 10 percent of the NRC’s
recoverable budget authority through an
appropriation. The NRC applies this 10-
percent congressional appropriation to
offset certain budgeted activities—see
Table III for a full listing. These
activities are referred to as ‘‘fee-relief”
activities. Any difference between the
10-percent appropriation and the
budgeted amount of these fee-relief
activities results in a fee adjustment
(either an increase or decrease) to all
licensees’ annual fees, based on their
percentage share of the NRC’s budget.

In FY 2016, the NRC’s budgeted fee-
relief activities fall below the 10-percent
appropriation threshold—therefore, the
NRC assessed a fee-relief credit to
decrease all licensees’ annual fees based
on their percentage share of the budget.
Table III summarizes the fee-relief
activities for FY 2016. The FY 2015
amounts are provided for comparison
purposes.

FY 2015 FY 2016
Fee-relief activities budgeted budgeted P%rﬁggt%ge
costs costs 9
1. Activities not attributable to an existing NRC licensee or class of licensee:

a. International AsSIStaNCe aCtiVItIES ........c.ccvirieririeie e $9.3 $12.6 35.5
b. Agreement State oversight ........ 12.0 12.6 5.0
c. Scholarships and Fellowships ...........c....... 18.9 18.2 -3.7
d. Medical Isotope Production INfrastructure ............cccoeiieiiiiiie i 4.9 1.0 —-79.6

2. Activities not assessed under 10 CFR part 170 licensing and inspection fees or 10 CFR

part 171 annual fees based on existing law or Commission policy:

a. Fee exemption for nonprofit educational institutions ... 10.3 10.1 -2.5
b. Costs not recovered from small entities under 10 CFR 71.16(c) .. 8.8 8.5 -3.7
c. Regulatory support to Agreement States ........ccccovveeiriiiini e 18.5 16.5 -10.8

d. Generic decommissioning/reclamation (not related to the power reactor and spent fuel
StOrage 88 ClASSES) ....ccuiriiiiriicie e 16.4 15.2 -71
e. In Situ leach rulemaking and unregistered general licensees ............cccoeveviiviiciienne 1.4 1.6 214
f. Potential Department of Defense remediation program MOU activities ...........cccceovrvenee. 0.0 1.7 100
Total fee-relief actiVIIeS ........ccoovuiiiiiii 100.5 98.0 —-2.4
Less 10 percent of the NRC'’s total FY budget (less non-fee items) .........ccccccevveenen. —-99.5 —98.1 -14
Fee-Relief Adjustment to be Allocated to All Licensees’ Annual Fees ................. 1.0 -0.1 -107.0

Table IV shows how the NRC
allocates the — $0.1 million fee-relief

adjustment (credit) to each license fee
class.

In addition to the fee-relief

adjustment, the NRC also assessed a
generic LLW surcharge of $3.3 million.
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Disposal of LLW occurs at commercially
operated LLW disposal facilities that are
licensed by either the NRC or an
Agreement State. There are three
existing low-level waste disposal
facilities in the United States that accept
various types of low-level waste. All are
in Agreement States. The NRC allocates
this surcharge to its licensees based on

data available in DOE’s Manifest
Information Management System. This
database contains information on total
LLW volumes and NRC usage
information from four generator classes:
Academic, industry, medical, and
utility. The ratio of utility waste
volumes to total LLW volumes over a
period of time is used to estimate the

portion of this surcharge that should be
allocated to the power reactors, fuel
facilities, and materials fee classes. The
materials portion is adjusted to account
for the fact that a large percentage of
materials licensees are licensed by the
Agreement States rather than the NRC.
Table IV shows the surcharge, and its
allocation across the various fee classes.

TABLE IV—ALLOCATION OF FEE-RELIEF ADJUSTMENT AND LLW SURCHARGE, FY 2016

[Dollars in millions]

LLW surcharge Fee-relief adjustment Total
Percent $ Percent $ $

Operating Power Reactors .........ccccccvverienenieneneseneeeen 31 1.0 86.1 -0.1 1.0
Spent Fuel Storage/Reactor Decommissioning ................... 0.0 0.0 3.6 -0.0 -0.0
Research and Test Reactors ...........ccccoeiiiiiiiiiiiiicccee 0.0 0.0 0.4 0.0 0.0
Fuel FaCilities ......ccoooiieiiiee e e 53 1.8 4.8 -0.0 1.7
Materials USErS ........cccooiiiiiiiiiiiiii e 16 0.5 3.1 0.0 0.5
Transportation ......cceeeeiireei i 0.0 0.0 0.6 0.0 0.0
Rare Earth Facilities .........ccccooiiiiiiiee 0.0 0.0 0.0 0.0 0.0
Uranium RECOVEIY .....occviiiiiiieeieeeeeee e 0.0 0.0 1.4 0.0 0.0

TOAl e 100 3.3 100 -0.1 3.2

FY 2016 Fee Collection—Revised
Annual Fees

In accordance with SECY-05-0164,
“Annual Fee Calculation Method,”
dated September 15, 2005 (ADAMS
Accession No. ML052580332), the NRC
rebaselines its annual fees every year.
Rebaselining entails analyzing the
budget in detail and then allocating the
budgeted costs to various classes or
subclasses of licensees. It also includes

updating the number of NRC licensees
in its fee calculation methodology.

The NRC revised its annual fees in
§§171.15 and 171.16 to recover
approximately 90 percent of the NRC’s
FY 2016 budget authority (less non-fee
amounts and the amount to be
recovered through 10 CFR part 170
fees). The total 10 CFR part 170
collections for this final rule are $332.7
million, an increase of $11.0 million

TABLE V—REBASELINED ANNUAL FEES

from the FY 2015 fee rule. The NRC,
therefore, must recover approximately
$550.7 million through annual fees from
its licensees, which is a decrease of
$16.3 million from the FY 2015 final
rule.

Table V shows the rebaselined fees for
FY 2016 for a representative list of
categories of licensees. The FY 2015
amounts are provided for comparison
purposes.

FY 2015 FY 2016
Class/category of licenses final annual final annual Perﬁentage
fee fee change

Operating POWETr REACIOIS ........oiuiiiiiiiiiiitieie ettt st $4,807,000 $4,659,000 —3.1
+ Spent Fuel Storage/Reactor Decommissioning 223,000 197,000 -11.7

Total, COMDINEA FEE ......ociiiiiiiiiiee e 5,030,000 4,856,000 -3.5
Spent Fuel Storage/Reactor Decommissioning .......... 223,000 197,000 -11.7
Research and Test Reactors (Nonpower Reactors) ... 83,500 81,500 —-24
High Enriched Uranium Fuel Facility .... 8,473,000 7,867,000 -7.2
Low Enriched Uranium Fuel Facility ............... 2,915,000 2,736,000 -6.1
UF¢ Conversion and Deconversion Facility .... 1,731,000 1,625,000 —6.1
ConVENtioNal MIllS ........cceiiiiiiiiiiie e e e 36,100 38,900 7.8
Typical Materials Users:

Radiographers (Category 30) ... 25,800 26,000 0.8

Well Loggers (Category 5A) ...... 14,400 14,500 0.7

Gauge Users (Category 3P) ......c......... 8,000 7,900 -1.3

Broad Scope Medical (Category 7B) .......ccooiiiiiiiiiiiie ittt e 37,500 37,400 -0.3

The work papers (ADAMS Accession
No. ML16161A886) that support this
final rule show in detail how the NRC
allocated the budgeted resources for
each class of licenses and how the fees
are calculated. The work papers are

available as indicated in Section XIV,
‘“Availability of Documents.”
Paragraphs a. through h. of this
section describe budgetary resources
allocated to each class of licensees and
the calculations of the rebaselined fees.
For more information about detailed fee

calculations for each class, please
consult the accompanying work papers.

a. Fuel Facilities

The NRC will collect $31.6 million in
annual fees from the fuel facility class.
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TABLE VI—ANNUAL FEE SUMMARY CALCULATIONS FOR FUEL FACILITIES
[Dollars in millions]
: FY 2015 FY 2016 Percentage
Summary fee calculations final final change

Total DUAGEIEA MESOUICES .....cueeeeieieieieieeeieee ettt e e e e e sneeeesneeneesneeneeas $42.8 $40.5 -54
Less estimated 10 CFR part 170 reCeIPS ....oceiiiririiiiiieritreee e —-11.5 -11.7 1.7
Net 10 CFR part 171 resources 31.3 28.8 -8.0
Allocated generic transportation ........... 0.8 1.1 37.5
Fee-relief adjustment/LLW surcharge .. 2.1 1.7 —-191
Billing @dJUSIMENTS ......eeiiieiie et e e s -0.3 0.0 —100.0
Total remaining required annual fE€ rECOVEIY .......coiiiiiiiiiiiiieie et 33.9 31.6 -6.8

for the Mixed Oxide Fuel Fabrication
Facility, the International Isotopes
facility, and the AREVA NC facility.

As for the annual fees, the NRC
allocates annual fees to individual fuel
facility licensees based on the effort/fee
determination matrix developed in the

In FY 2016, the fuel facilities
budgetary resources decreased due to
continued construction delays at
multiple sites, which caused delays in
NRC operational readiness reviews and
NRC inspections. These delays further
caused the estimated 10 CFR part 170
billings for FY 2016 to remain stable FY 1999 final fee rule (64 FR 31447;
compared to FY 2015. Specifically, June 10, 1999). To briefly recap, that
significant construction delays are noted matrix groups licensees into various

categories. The NRC'’s fuel facility
project managers determine the effort
levels associated with regulating each
category. This is done by assigning
separate effort factors for the safety and
safeguards activities associated with
each category (for more information
about this matrix, see the work papers).
These effort levels are reflected in Table

VIIL

TABLE VII—EFFORT FACTORS FOR FUEL FACILITIES, FY 2016

Effort factors (percent of total)

Facility type Number of
(fee category) facilities Safety Safeguards
High-Enriched Uranium FUel (T.A.(1)(8)) «eereerrreeriirieiee ettt 2 88 (44.0) 96 (56.5)
Low-Enriched Uranium Fuel (T.A.(1)(D)) oo e 3 0 (35.0) 26 (15.3)
Limited Operations (1.A.(2)(2)) ..eeeeereeerrereereereeieeeesteeeeseeeesseeeessseeeessseeesasseeesnseeeessseeessssesesnseees 0 0 (0.0) 0 (0.0)
Gas Centrifuge Enrichment Demonstration (1.A.(2)(b)) . 1 3 (1.5) 15 (8.8)
HOt Cell (1.A(2)(C)) +eveeeerereerreeeeeee e 1 6 (3.0) 3(1.8)
Uranium Enrichment (1.E.) ... 1 1(10.5) 23 (13.5)
UF¢ Conversion and Deconversion (2.A.(1)) ..... 1 12 (6.0) 7 (4.1)

For FY 2016, the total budgeted
resources for safety activities are $16.2
million. To calculate the annual fee, the
NRC allocates this amount to each fee
category based on its percent of the total
regulatory effort for safety activities.
Similarly, the NRC allocates the
budgeted resources for safeguards

activities ($13.7 million) to each fee
category based on its percent of the total
regulatory effort for safeguards
activities. Finally, the fuel facility fee
class’ portion of the fee-relief
adjustment/LLW surcharge—$1.7
million—is allocated to each fee
category based on its percent of the total

regulatory effort for both safety and
safeguards activities. The annual fee per
licensee is then calculated by dividing
the total allocated budgeted resources
for the fee category by the number of
licensees in that fee category. The fee for
each facility is summarized in Table

VIIL.

TABLE VIII—ANNUAL FEES FOR FUEL FACILITIES

Facility type FY 2015 final FY 2016 final Percentage

(fee category) annual fee annual fee change
High-Enriched Uranium FUEl (T.A.(1)(8)) +eereeereereieriereierie ettt e e e saee e e $8,473,000 $7,867,000 -7.2
Low-Enriched Uranium Fuel (1.A.(1)(b)) .... 2,915,000 2,736,000 —-6.1
Limited Operations (1.A(2)(2)) -+eoeeerereereererieeneseeneneens 0.0 0.0 0.0
Gas Centrifuge Enrichment Demonstration (1.A.(2)(b)) . 1,640,000 1,539,000 -6.2
Hot Cell (and others) (1.A.(2)(C)) «eevererreerereenreneenieniens 820,000 770,000 -6.1
Uranium Enrichment (1.E.) ..o, 4,009,000 3,762,000 -6.2
UFs Conversion and Deconversion (2.A.(1)) «ooeeereieerinierineesre e 1,731,000 1,625,000 -6.1

facilities fee class, a small decrease from
FY 2015.

b. Uranium Recovery Facilities

The NRC will collect $0.9 million in
annual fees from the uranium recovery
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TABLE IX—ANNUAL FEE SUMMARY CALCULATIONS FOR URANIUM RECOVERY FACILITIES

[Dollars in millions]

. ) . Percentage
Summary fee calculations FY 2015 final FY 2016 final change
Total DUAGEIEA MESOUICES .....cueeeeieieieieieeeieee ettt e e e e e sneeeesneeneesneeneeas $11.3 $12.3 8.9
Less estimated 10 CFR part 170 reCEIPLS ....oooviiiiiiiieiiieiie ettt eeee —-10.1 -11.4 12.9
Net 10 CFR part 1771 rESOUICES .......ceeiuiieeiiieeeiieeeeteeesseeeesseeeesaeeesssaeeesnsaeeesseeeessseeeensseeesnsenens 1.2 0.9 -19.8
Allocated generic transSPOrtatioN ...........ccccoiiiiiiiiiii s N/A N/A N/A
Fee-relief adjUSIMENT ........oo it 0.0 0.0 0.0
Billing @dJUSTMENTS ....c.eeiiii e e -0.1 0.0 —100.0
Total required annual fEE FECOVEIY ........iiiiuiiiiiiiie ettt 1.1 0.9 —-18.2

The budgetary resources for uranium
recovery increased due to additional
work expected for the Uranerz Energy-
Jane Doe and Strata Energy-Kenderick
expansions, increased inspection
activities for Strata Energy-Ross (a new
licensee to fleet), and increased hearing
activities. Although—in comparison to
FY 2015—the total required amount for
annual fee recovery decreased, annual
fees for this fee class increased because
there are less licensees paying annual
fees in FY 2016 (two licensees, Moore
Ranch and Crownpoint, were not
included in the calculation for annual
fees because they were licensed but not

constructed and, per current NRC
policy, are not required to pay annual
fees).

The NRC computes the annual fee for
the uranium recovery fee class by
dividing the total annual fee recovery
amount among DOE and the other
licensees in this fee class. The annual
fee increase for fee categories 2.A.(2)(a-
c), 2.A.(4), and 2.A.(5) is mainly due to
the increase in budgetary resources for
increased hearing activities and a
reduction in the number of licensees
over which to spread the budget. The
NRC regulates DOE’s Title I and Title I
activities under UMTRCA.! The annual

fee assesses to DOE the costs

specifically budgeted for the NRC’s
UMTRCA Title I and II activities, as
well as 10 percent of the remaining
budgeted costs for this fee class. The
DOE’s UMTRCA annual fee decreased
because of an increase in estimated 10
CFR part 170 billings for DOE’s
UMTRCA site at Monument Valley. This
decrease caused the total overall fee
recovery amount to decrease for this fee
class. The NRC assesses the remaining
90 percent of its budgeted costs to the
rest of the licensees in this fee class, as
described in the work papers. This is
reflected in Table X as follows:

TABLE X—C0STS RECOVERED THROUGH ANNUAL FEES; URANIUM RECOVERY FEE CLASS

FY 2015 final | FY 2016 final Percentage
Summary of costs annual fee annual fee change
DOE Annual Fee Amount (UMTRCA Title | and Title Il) General Licenses:
UMTRCA Title | and Title Il budgeted costs less 10 CFR part 170 receipts .......cccccceceenee $622,898 $503,708 —-191
10 percent of generic/other uranium recovery budgeted costs ............ccoceeeee. 41,986 41,157 -2.0
10 percent of uranium recovery fee-relief adjustment ..., 1,251 —94 -107.5
Total Annual Fee Amount for DOE (rounded) ........cccceiiiiiiriiieenieeiee e 666,000 545,000 —-18.2
Annual Fee Amount for Other Uranium Recovery Licenses:
90 percent of generic/other uranium recovery budgeted costs less the amounts specifi-
cally budgeted for Title | and Title 1l aCVItIES .......ccooviriiiiiiiiice e 377,874 370,415 -2.0
90 percent of uranium recovery fee-relief adjustment ...........coccoiiiiiiniinie 11,255 —844 —272.4
Total Annual Fee Amount for Other Uranium Recovery Licenses .........c.ccccocveveennenne 389,129 369,571 —-18.3

Further, for the non-DOE licensees,
the NRC continues to use a matrix to
determine the effort levels associated
with conducting the generic regulatory
actions for the different (non-DOE)
licensees in this fee class; this is similar
to NRC’s approach for fuel facilities,
described previously.

The matrix methodology for uranium
recovery licensees first identifies the

1The Congress established the two programs,
Title I and Title II, under UMTRCA to protect the
public and the environment from uranium milling.
The UMTRCA Title I program is for remedial action

licensee categories included within this
fee class (excluding DOE). These
categories are: Conventional uranium
mills and heap leach facilities; uranium
In Situ Recovery (ISR) and resin ISR
facilities; mill tailings disposal facilities;
and uranium water treatment facilities.
The matrix identifies the types of
operating activities that support and
benefit these licensees, along with each

at abandoned mill tailings sites where tailings
resulted largely from production of uranium for the
weapons program. The NRC also regulates DOE’s
UMTRCA Title II program, which is directed

activity’s relative weight (for more
information, see the work papers). Table
XI displays the benefit factors per
licensee and per fee category, for each
of the non-DOE fee categories included
in the uranium recovery fee class as

follows:

toward uranium mill sites licensed by the NRC or

Agreement States in or after 1978.
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TABLE XI—BENEFIT FACTORS FOR URANIUM RECOVERY LICENSES

Number of Benefit factor Benefit factor

Fee category licensees per licensee Total value percent total

Conventional and Heap Leach mills (2.A.(2)(2)) «.oocveerrerereiueeeeiieeeeiieeeseeee s 1 150 150 11
Basic In Situ Recovery facilities (2.A.(2)(D)) ..cccveeene 5 190 950 67
Expanded /n Situ Recovery facilities (2.A.(2)(C)) ..eeoveerveerveennns 1 215 215 15
11e.(2) disposal incidental to existing tailings sites (2.A.(4)) ... 1 85 85 6
Uranium water treatment (2.A.(5)) .oooeeeeereriieeeeiiee e see e seee s e sree e saeeesnees 1 25 25 2
LI 12 LTRSS UPR 9 665 1,425 100

Applying these factors to the
approximately $369,571 in budgeted
costs to be recovered from non-DOE
uranium recovery licensees results in

the total annual fees for each fee
category. The annual fee per licensee is
calculated by dividing the total
allocated budgeted resources for the fee

category by the number of licensees in
that fee category, as summarized in

Table XII.

TABLE XII—ANNUAL FEES FOR URANIUM RECOVERY LICENSEES

[Other than DOE]

Facility type FYy 2015 final | FY 2016 final Percentage
(fee category) annual fee annual fee change
Conventional and Heap Leach mills (2.A.(2)(2)) «veeeereerreereereeienesieneeseeseeseeeseeseeeeeseeeesseseenes $36,100 $38,900 7.8
Basic In Situ Recovery facilities (2.A.(2)(b)) ............ 45,800 49,300 7.6
Expanded /In Situ Recovery facilities (2.A.(2)(C)) ..coveereverreeennnn. 51,800 55,800 7.7
11e.(2) disposal incidental to existing tailings sites (2.A.(4)) ... 20,500 22,000 7.3
Uranium water treatment (2.A.(5)) .eeereeriieiieiiieet ettt bbbt 6,000 6,500 8.3
c. Operating Power Reactors fee class in FY 2016, as shown in Table
The NRC will collect $465.9 million XII. The FY 2015 values and percentage
in annual fees from the power reactor change are shown for comparison.
TABLE XIII—ANNUAL FEE SUMMARY CALCULATIONS FOR OPERATING POWER REACTORS
[Dollars in millions]
. ) : Percentage
Summary fee calculations FY 2015 final | FY 2016 final change

Total bUAGEtEd MESOUICES ....c..cueieiiiiiiciiti et $762.1 $750.4 -15
Less estimated 10 CFR part 170 reCeIPS ....c.ceiceiiiieiiiiiesieneesre e —284.1 —287.8 1.3

Net 10 CFR part 171 resources 478.0 462.6 -3.2
Allocated generic transportation ........... 1.7 1.8 5.9
Fee-relief adjustment/LLW surcharge .. 2.1 1.0 —52.4
Billing @djUSIMENT ... e -5.9 0.6 -110.2

Total required annuAal fEE FECOVEIY ......cocuiiiiiiiiiiiieeiie ettt 475.9 465.9 -2.0

In comparison to FY 2015, the
operating power reactors budgetary
resources decreased in FY 2016 due to
a decrease in the budgeted activities for
new-reactor activities. This decrease is
attributable to delays in application
submittals and a slowdown in requests
for design certification renewal and
construction permits. Accordingly, the
FY 2016 operating power reactor annual
fee decreased. In addition to decreased
budgetary resources, an additional
licensee (Watts Bar) was added to the
operating fleet. This increases the

number of licensees paying this annual
fee, which also, in turn, lowers annual
fees compared to FY 2015.

Compared with FY 2015, 10 CFR part
170 estimated billings increased due to
the design certification work for
APR1400 Korea Hydro.

The recoverable budgeted costs are
divided equally among the 100 licensed
power reactors resulting in an annual
fee of $4,659,000 per reactor.
Additionally, each licensed power
reactor is assessed the FY 2016 spent
fuel storage/reactor decommissioning

annual fee of $197,000 (see the
discussion that follows). The combined
FY 2016 annual fee for power reactors
is, therefore, $4,856,000.

d. Spent Fuel Storage/Reactors in
Decommissioning

The NRC will collect $24.0 million in
annual fees from 10 CFR part 50 power
reactors and 10 CFR part 72 licensees
who do not hold a 10 CFR part 50
license to collect the budgeted costs for
spent fuel storage/reactor
decommissioning.
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TABLE XIV—ANNUAL FEE SUMMARY CALCULATIONS FOR THE SPENT FUEL STORAGE/REACTOR IN DECOMMISSIONING FEE

CLASss
[Dollars in millions]
. ) : Percentage
Summary fee calculations FY 2015 final | FY 2016 final change
Total bUAGELEd MESOUICES ....c..cuviiiiiiiiciiti et $32.4 $30.5 -5.9
Less estimated 10 CFR part 170 reCeIPS ......cvcceiiiiiiiirierineesre e -5.9 -75 271
Net 10 CFR part 171 rESOUICES .....c.ceviriirieiieriieie ettt ettt sr e s ne 26.5 23.0 -13.2
Allocated generic transportation costs ... 1.0 1.0 -33
Fee-relief adjustment ...........cccccceiiiiins 0.0 0.0 -106.5
Billing @djUSIMENTS ..o e -0.3 0.0 -109.7
Total required annual fEE FECOVEIY ......cocuiiiiiiiiiiiie ettt 27.2 24.0 -11.8

In comparison to FY 2015, the annual
fee decreased due to a decline in
budgetary resources for rulemaking
security guidance and waste research.
This decrease is partially offset by the
slight increase in 10 CFR part 170
billings, due to work on the

consolidated storage facility with Waste
Control Specialist and renewal work
with Transnuclear. The required annual
fee recovery amount is divided equally
among 122 licensees, resulting in an FY
2016 annual fee of $197,000 per
licensee.

e. Research and Test Reactors
(Nonpower Reactors)

The NRC will collect $0.326 million
in annual fees from the research and test
reactor licensee class.

TABLE XV—ANNUAL FEE SUMMARY CALCULATIONS FOR RESEARCH AND TEST REACTORS

[Dollars in millions]

) ) ) Percentage
Summary fee calculations FY 2015 final FY 2016 final change
Total DUAGEEA MESOUICES .......coviieieieiiieietee ettt st $2.510 $3.799 51.4
Less estimated 10 CFR part 170 reCEIPES ....uviiieirieiiieeiie e e st esee e e e eeae e e e e s —-2.190 -3.510 60.3
Net 10 CFR part 171 FESOUICES ...ccuuiiuieiiieiee ettt ettt eee e 0.320 0.289 -9.6
Allocated generic transportation 0.032 0.034 6.3
Fee-relief adjustment ............cc....... 0.002 0.000 -100.0
Billing @dJUSTMENTS ... —-0.019 0.003 —84.2
Total required annual fEe FECOVEIY ........ccviiiiiiiiiiieiie et 0.334 0.326 -2.3

results in an FY 2016 annual fee of
$81,500 for each licensee.

f. Rare Earth

The agency received an application
for a rare-earth facility in FY 2015. The
NRC has allocated approximately
$460,000 in budgeted resources to this
fee class. But, because all of these
budgetary resources will be recovered

In FY 2016, the annual fees decreased
due to a decline in contract support for
the non-power reactors and an increase
in estimated 10 CFR part 170 billings for
non-power production and utilization
facility applications to produce
molybdenum-99. The required annual
fee-recovery amount is divided equally
among the four research and test
reactors subject to annual fees and

through 10 CFR part 170 fees, the NRC
will not collect an annual fee in FY
2016 for this fee class.

g. Materials Users

The NRC will collect $35.0 million in
annual fees from materials users
licensed under 10 CFR parts 30, 40, and

70.

TABLE XVI—ANNUAL FEE SUMMARY CALCULATIONS FOR MATERIALS USERS

[Dollars in millions]

) ) ) Percentage
Summary fee calculations FY 2015 final FY 2016 final change
Total budgeted resources for licensees not regulated by Agreement States .........cccoceevvreenene $34.1 $33.2 —-2.6
Less estimated 10 CFR part 170 reCEIPES .....vivieirieiieeiiiie e ettt eeee e e e e e s -1.0 -1.1 10.0
Net 10 CFR part 171 resources 33.1 32.1 -3.0
Allocated generic transportation ........... 2.2 2.4 9.1
Fee-relief adjustment/LLW surcharge .. 0.6 0.5 —-16.7
Billing @dJUSTMENTS ... e -0.2 0.0 -110.3
Total required annual fEe MECOVEIY ........cciiiiiiiiiiiiieiieee e 35.7 35.0 -2.0
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To equitably and fairly allocate the
$35.0 million in FY 2016 budgeted costs
among approximately 2,900 diverse
materials users licensees, the NRC
continues to calculate the annual fees
for each fee category within this class
based on the 10 CFR part 170
application fees and estimated
inspection costs for each fee category.
Because the application fees and
inspection costs are indicative of the
complexity of the license, this approach
provides a proxy for allocating the
generic and other regulatory costs to the
diverse categories of licenses based on
the NRC'’s cost to regulate each category.
This fee-calculation method also
considers the inspection frequency
(priority), which is indicative of the
safety risk and resulting regulatory costs
associated with the categories of
licenses.

The annual fee for these categories of
materials users’ licenses is developed as
follows:

Annual fee = Constant x [Application
Fee + (Average Inspection Cost/
Inspection Priority)] + Inspection
Multiplier x (Average Inspection
Cost/Inspection Priority) + Unique
Category Costs.

For FY 2016, the constant multiplier
necessary to recover approximately
$25.3 million in general costs (including
allocated generic transportation costs) is
1.52. The average inspection cost is the
average inspection hours for each fee
category multiplied by the hourly rate of
$265. The inspection priority is the
interval between routine inspections,
expressed in years. The inspection
multiplier is the multiple necessary to
recover approximately $8.9 million in
inspection costs, and is 1.78 for FY
2016. The unique category costs are any
special costs that the NRC has budgeted
for a specific category of licenses. For
FY 2016, approximately $249,000 in
budgeted costs for the implementation

of revised 10 CFR part 35, “Medical Use
of Byproduct Material (unique costs),”
has been allocated to holders of NRC
human-use licenses.

The annual fee assessed to each
licensee also includes a share of the fee-
relief assessment of approximately
—$2,000 allocated to the materials users
fee class (see Table IV, ‘““Allocation of
Fee-Relief Adjustment and LLW
Surcharge, FY 2016,” in Section III,
“Discussion,” of this document), and for
certain categories of these licensees, a
share of the approximately $525,200
LLW surcharge costs allocated to the fee
class. The annual fee for each fee
category is shown in § 171.16(d).

h. Transportation

The NRC will collect $7.8 million in
annual fees to recover generic
transportation budgeted resources. The
FY 2015 values are shown for
comparison.

TABLE XVII—ANNUAL FEE SUMMARY CALCULATIONS FOR TRANSPORTATION

[Dollars in millions]

. ) ) Percentage
Summary fee calculations FY 2015 final | FY 2016 final change
Total Budgeted RESOUICES .........ccceeiiiiiiiiiieieeee ettt $10.0 $11.3 13.0
Less Estimated 10 CFR part 170 RECEIPLS .....c.covuiiriiiiiiiiiie ittt —-2.6 -3.5 11.5
Net 10 CFR part 171 RESOUICES ......oiiiiiiiiiii ettt 7.4 7.8 5.4
Fee-relief adjustment/LLW SUICNAIGE ........ccoiiieriiricieiice et 0.0 0.0 0.0
Billing @djUSIMENTS ..o e 0.0 0.0 0.0
Total required annUal fEE FECOVEIY ......cccuiiiiiiiiiiiieiee ettt 7.4 7.8 5.4

In comparison to FY 2015, the total
budgetary resources for generic
transportation activities increased due
to the rulemaking activities involving 10
CFR part 71 Compatibility with IAEA
(International Atomic Energy Agency)
Transportation Standards and
Improvements, which is offset by the
increase in part 170 estimated billings
for licensing review work involving
Holtec International, EnergySolutions
and Areva Federal Services.

Consistent with the policy established
in the NRC’s FY 2006 final fee rule (71
FR 30721; May 30, 2006), the NRC
recovers generic transportation costs

unrelated to DOE as part of existing
annual fees for license fee classes. The
NRC continues to assess a separate
annual fee under § 171.16, fee category
18.A. for DOE transportation activities.
The amount of the allocated generic
resources is calculated by multiplying
the percentage of total Certificates of
Compliance (CoCs) used by each fee
class (and DOE) by the total generic
transportation resources to be recovered.
The DOE annual fee decrease is mainly
due to 10 CFR part 171 billing
adjustments.

This resource distribution to the
licensee fee classes and DOE is shown

in Table XVIII. Specifically, for the
research and test reactors fee class the
NRC allocates the distribution to only
the licensees that are subject to annual
fees. Three CoCs benefit the entire
research and test reactor class, but only
4 out of 31 research and test reactors are
subject to annual fees. The number of
CoCs used to determine the proportion
of generic transportation resources
allocated to research and test reactors
annual fees is adjusted to 0.4 so that the
licensees subject to annual fees are
charged a fair and equitable portion of
the total. For more information see the
final rule work papers.

TABLE XVIII—DISTRIBUTION OF GENERIC TRANSPORTATION RESOURCES, FY 2016

[Dollars in millions]

o Nupberof | parcartage | Ajocated
License fee class/DOE benefiting fee oCct)cggl transportation

class or DOE resources
15 OSSN 18.0 20.4 1.6
Operating POWer REACIOIS ..........ccocuiiiiiiiiiii i e 20.0 22.6 1.8
Spent Fuel Storage/Reactor DECOMMISSIONING .......ceverriiieriiiieiiniieie e 11.0 12,5 1.0
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TABLE XVIII—DISTRIBUTION OF GENERIC TRANSPORTATION RESOURCES, FY 2016—Continued

[Dollars in millions]

License fee class/DOE Nugobgé ° Pe(l)’?(te(r;tt;ge Aélgﬁg:ﬁ:d
benefiting fee CoCs transportation
class or DOE resources

0.4 0.4 0.0

12.0 13.6 1.0

MALEHIAIS USEIS ...ttt e e e et e e e e e s e e e e e e e e e eaaaaeeeaeeeasnsseeeeeeeeaannnneeees 27.0 30.5 2.4
1] 2= RO 88.4 100.0 7.8

The NRC assessed an annual fee to
DOE based on the 10 CFR part 71 CoCs
it holds. The NRC, therefore, does not
allocate these DOE-related resources to
other licensees’ annual fees because
these resources specifically support
DOE.

FY 2016—Fee Policy Change
The NRC makes one policy change:

Charging User Fees for NRC Work Spent
on Responding to Touhy Requests 2

The NRC’s Touhy regulations—found
at 10 CFR 9.200 through 9.204—govern
the manner in which the NRC responds
to third-party subpoenas or demands for
official information served on agency
employees. Those third-party subpoenas
seek NRC employees to produce
documents, to testify, or to do both, in
outside litigation in which neither the
NRC nor the United States is a named
party.

Currently, NRC regulations do not
authorize the NRC to collect user fees
for the work it performs either collecting
and providing documents or providing
oral testimony in depositions or before
an administrative or judicial tribunal.
Yet, NRC work on some Touhy requests
can be quite substantial. Without an
existing regulation authorizing the NRC
to collect user fees, the costs of this
work must be recovered through annual
fees under 10 CFR part 171. Therefore,
the NRC amends its regulations to begin
assessing 10 CFR part 170 user fees to
recover the NRC staff’s costs when
responding to significant Touhy
requests once NRC work on a request
exceeds 50 hours.

The authority for assessing these fees
comes from the same statute that
provides the authority for the NRC’s 10
CFR part 170 fee schedule. That
statute—the IOAA—sets forth
Congressional policy that “each service
or thing of value provided by an agency

. .toaperson. . .isto be self-

2The name “Touhy” is derived from the leading
Supreme Court case in this area, United States ex
rel Touhy v. Ragen, 340 U.S. 462 (1951).

sustaining to the extent possible.” 3
Here, when the NRC complies with a
third-party demand for information, the
NRC is bestowing a benefit on a private
litigant because the NRC is aiding that
private litigant in its litigation by
providing the information. That benefit
is not shared by other members of
society. The NRC’s work on substantial
Touhy requests should, therefore, be
recovered under 10 CFR part 170 rather
than the current process, which bins
those costs to 10 CFR part 171. This full-
cost recovery under 10 CFR part 170
would apply to both requests for
documents and requests for oral
testimony.4

Additionally, the NRC has created a
fifty hour de minimis fee exception to
ensure that 10 CFR part 170 fees are
assessed for only significant Touhy
requests.5 This is because the NRC
believes that non-corporate Touhy
requests for a limited set of documents
should not be subject to fees. Once NRC
work on a Touhy exceeds fifty hours,
however, the Touhy requester will be
billed for the full amount of work—this
provides an incentive for Touhy
requesters to keep their requests from
becoming overly burdensome.®

FY 2016—Administrative Changes

The NRC also makes three
administrative changes:

331 U.S.C. 9701.

4“QOral testimony” in the Touhy context includes
requests for both testimony during administrative
and judicial proceedings, as well as depositions.

5The NRC chose fifty hours because past
experience shows that fifty hours provides a
demarcation point between significant and
insignificant Touhy requests. As an illustrative
example, a common type of Touhy request involves
arequest for documents in a divorce proceeding,
where one of the ex-spouses works at the NRC, and
the other ex-spouse needs access to certain
personnel files (such as that NRC employee’s work
schedule) for purposes of addressing custody, etc.
These cases involve simple requests for discrete and
non-deliberative documents, require limited
processing time, and thus should not be subject to
user fees.

6Even if the Touhy request exceeds fifty hours,
that Touhy requester would still be able to seek a
fee exemption under § 170.11(b) if the facts are such
that granting a fee exemption would be “in the
public interest.”

1. Increase Direct Hours per Full-Time
Equivalent in the Hourly Rate
Calculation

The hourly rate in 10 CFR part 170 is
calculated by dividing the cost per
direct FTE by the number of direct
hours per direct FTE in a year. “Direct
hours” are hours charged to mission-
direct activities in the Nuclear Reactor
Safety Program and Nuclear Materials
and Waste Safety Program. The FY 2015
final fee rule used 1,420 hours per direct
FTE in the hourly rate calculations.
During the FY 2016 budget formulation
process, the NRC staff reviewed and
analyzed time and labor data from FY
2014 through FY 2015 to determine
whether it should revise the direct
hours per FTE. Between FY 2014 and
FY 2015, the total direct hours charged
by direct employees increased. The
increase in direct hours was apparent in
all mission business lines. To reflect
this increase in productivity as
demonstrated by the time and labor
data, the NRC staff determined that the
number of direct hours per FTE should
increase to 1,440 hours for FY 2016.

2. Amend Language Under 10 CFR
170.11 To Clarify Exemption
Requirements

The NRC amends the language under
10 CFR 170.11(a)(1) to clarify when
stakeholders can receive a fee
exemption after submitting a report to
the NRC for review. The NRC removed
paragraph (a)(1)(iii) and instead will
rely on the related criteria in
exemptions in paragraphs (a)(1)(i) and
(a)(1)(ii) for the distinct criteria that
stakeholders can use to receive a fee
exemption after NRC review of a
“‘special project that is a request/report
submitted to the NRC.” The NRC also
moved the requirements in current
paragraph (a)(1)(iii)(C) that require
stakeholders to submit their fee
exemption requests in writing to the
Chief Financial Officer to a new
paragraph (a)(13). These requirements
will now apply to all fee exemption
criteria, not just special projects.
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3. Change Small Entity Fees

In accordance with NRC policy, the
NRC staff conducted a biennial review
in 2015 of small entity fees to determine
whether the NRC should change those
fees. The NRC staff used the fee
methodology developed in FY 2009 that
applies a fixed percentage of 39 percent
to the prior 2-year weighted average of
materials users’ fees when performing
its biennial review. As a result of the
NRC staff’s review, the upper tier small
entity fee increased from $2,800 to
$4,000 and the lower-tier fee increased
from $600 to $900. This constituted a
43-percent and 50-percent increase,
respectively. Implementing this increase
would have had a disproportionate
impact upon the NRC’s small licensees
compared to other licensees, and so the
NRC staff revised the increase to 21
percent for the upper-tier fee. The NRC
staff chose 21 percent based on the
average percentage increase for the prior
two biennial reviews of small entity
fees. Because of a technical oversight,
the change was not included in the FY
2015 final fee rule. Accordingly, the
NRC staff now amends the upper-tier
small entity fee to $3,400 and amends
the lower-tier small entity fee to $700
for FY 2016. The NRC staff believes
these fees are reasonable and provide
relief to small entities while at the same
time recovering from those licensees
some of the NRC’s costs for activities
that benefit them.

FY 2016—Billing

The FY 2016 fee rule is a major rule
as defined by the Congressional Review
Act of 1996 (5 U.S.C. 801-808).
Therefore, the NRC’s fee schedules for
FY 2016 will become effective 60 days
after publication of the final rule in the
Federal Register. Upon publication of
the final rule, the NRC will send an
invoice for the amount of the annual

fees to reactor licensees, 10 CFR part 72
licensees, major fuel cycle facilities, and
other licensees with annual fees of
$100,000 or more. For these licensees,
payment is due 30 days after the
effective date of the FY 2016 final rule.
Because these licensees are billed
quarterly, the payment amount due is
the total FY 2016 annual fee less
payments made in the first three
quarters of the fiscal year.

Materials licensees with annual fees
of less than $100,000 are billed
annually. Those materials licensees
whose license anniversary date during
FY 2016 falls before the effective date of
the FY 2016 final rule will be billed for
the annual fee during the anniversary
month of the license at the FY 2015
annual fee rate. Those materials
licensees whose license anniversary
date falls on or after the effective date
of the FY 2016 final rule will be billed
for the annual fee at the FY 2016 annual
fee rate during the anniversary month of
the license, and payment will be due on
the date of the invoice.

ITI. Opportunities for Public
Participation

The NRC published the FY 2016
proposed fee rule in the Federal
Register on March 23, 2016 (81 FR
15457), for a 30-day public comment
period. The rule proposed to amend the
licensing, inspection, special project,
and annual fees charged to the NRC’s
applicants and licensees and, for the
first time, proposed to recover the NRC’s
costs when it responds to third-party
demands for information in litigation
where the United States is not a party
(“Touhy requests”). These proposed
amendments were necessary to
implement OBRA-90, as amended,
which requires the NRC to recover
approximately 90 percent of its annual
budget through fees. The public

comment period for the proposed rule
closed on April 22, 2016.

The NRC also held a public meeting
on April 13, 2016, to provide more
transparency regarding fees in relation
to the budget process and fulfill its
commitment to external stakeholders to
address NRC program processes and
inefficiencies mentioned in the
comments submitted for the FY 2015
proposed fee rule. During the public
meeting, the NRC received no comments
on the FY 2016 proposed fee rule. The
public meeting transcript is available as
indicated in Section XIV, Availability of
Documents, of this document.

IV. Public Comment Analysis
Overview of Public Comments

The NRC received seven written
comment submissions for the proposed
rule. A comment submission for the
purpose of this rule is defined as a
communication or document submitted
to the NRC by an individual or entity,
with one or more distinct comments
addressing a subject or an issue. A
comment, on the other hand, refers to a
statement made in the submission
addressing a subject or issue. In general,
the commenters were supportive of the
specific proposed regulatory changes,
although most commenters expressed
concerns about broader fee-policy issues
related to transparency and fairness.

The commenters are listed in Table
XXII, and are classified as follows:
Three members of the uranium industry
(Kennecott Uranium Company,
Wyoming Mining Association (WMA),
and Uranerz Energy Corporation); one
nuclear materials licensee (Rendezvous
Engineering); one nuclear medicine
materials licensee (anonymous); one
nuclear power plant (Southern Nuclear
Operating Company); and one industry
trade group (Nuclear Energy Institute
(NED).

TABLE XIX—FY 2016 PROPOSED FEE RULE COMMENTER SUBMISSIONS

- ADAMS
Commenter Affiliation Accession No. Acronym

ANONYMOUS ..o Bell HOSPItal ......cooviiiiiei ML16113A270

Jonathan Downing .............. Wyoming Mining Association ... ML16113A271 | WMA
Anthony R. Pietrangelo Nuclear Energy Institute ........... ML16113A272 | NEI
Oscar Paulson .........ccccovvevineencneesceeeneeeen Kennecott Uranium COmPany .......c.ccocceverrereeieeneeireneseesneseesneseens ML16113A273 | N/A

C.R. Pierce ......ccovivviiiniciiicceceec e, Southern Nuclear Operating Company ..........cccccovvrveeiiiieeiesienenens ML16116A030 | SNC
William P. Goranson Uranerz Energy Corporation ...........cc.ccc.... ML16117A254 | N/A
Matthew Ostdiek ........ccoceviiiiiiiiiiiieeee Rendezvous Engineering, P.C ML16126A366 | N/A

Information about obtaining the
complete text of the comment
submissions is available in Section XIV,
“Availability of Documents,” of this
document.

Public Comments and NRC Responses

The NRC has carefully considered the
public comments received. The
comments have been organized by topic
followed by the NRC response.

A. Hourly Rate

Comment: The hourly rate—despite
the decrease from $268 to $266—
remains high in comparison to the
hourly rates of consultants working in
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the uranium recovery industry.
(Kennecott Uranium Company,
Wyoming Mining Association, and
Uranerz Energy Corporation)

Response: To the extent the
commenter believes that the NRC’s
hourly rate should be comparable to the
hourly rate for uranium-recovery
consultants, the NRC disagrees with this
comment. All fees assessed to licensees
and applicants by the NRC must
conform to OBRA-90 and IOAA
requirements, in contrast to industry
consultants working for the uranium
recovery industry. Under the IOAA, the
NRC must recover its full costs of
providing specific regulatory benefits to
identifiable applicants and licensees. In
so doing, the NRC establishes an hourly
rate for its work. Consistent with the
IOAA, the NRC determines its hourly
rate by dividing the sum of recoverable
budgeted resources for: (1) Mission-
direct program salaries and benefits; (2)
mission-indirect program support; and
(3) agency support—which includes
corporate support, office support (FY
2015 only), and the IG. The mission-
direct FTE hours are the product of the
mission-direct FTE multiplied by the
hours per direct FTE. The only budgeted
resources excluded from the hourly rate
are those for contract activities related
to mission-direct and fee-relief
activities.

No change was made to the final rule
in response to this comment.

Comment: The hourly rate calculation
identifies $362.9 million in mission-
direct program activities, which
represents only 41 percent of the total
adjusted amount that the NRC must
recover through fees ($883.9 million).
This shows that the budget portion
allocated to “corporate support” (which
is a key factor in the hourly rate
calculation) is disproportionally large in
comparison to those resources allocated
for mission-direct and mission-indirect
activities. Further, the NRC’s
reclassification of “office support”
activities into either “corporate
support” or “mission-indirect support”
gives the appearance of a greater
reduction in corporate support activities
than actually took place. The NRC needs
to reduce these non-mission direct
activities. (NEI)

Response: The NRC disagrees that the
budget portion allocated to corporate
support is disproportionate to resources
allocated to mission activities. First, in
calculating the percentage of mission-
direct program activities, the commenter
does not take into account all mission-
direct resources contained in the total
budget authority presented in the FY
2016 proposed fee rule. The $362.9
million referenced by the commenter

includes only mission-direct salaries
and benefits—it does not include the
mission-direct amount for contract
support, which is an additional $154.9
million. Although not included within
the hourly rate, mission-direct contract
support is a significant component of
the direct costs within the agency’s total
budget authority. Total mission-direct
program activities—including salaries,
benefits, and contract support—equals
$517.8 million. Further, the $138.7
million that the NRC budgeted for
mission-indirect program support brings
the NRC'’s total budgeted mission costs
to $656.5 million.

Second, the NRC disagrees that
reclassification of office support
activities into either “corporate
support” or “mission-indirect support”
gives the appearance of a greater
reduction in corporate support than
actually took place. During the 5-year
period when the agency used the office
support budget structure, mission-
indirect resources—including
supervisory FTE in the agency’s
program offices and regions, and other
programmatic support resources—were
identified as agency corporate support
in the annual fee rule, thus making the
portion of the budget allocated to
corporate support appear larger than it
actually was. The reclassification of
office support returns mission-indirect
resources to their location in the budget
prior to FY 2011; in so doing, these
resources are now once again properly
represented in the annual fee rule as
program costs rather than corporate
costs. Although the budget structure
change results in a more appropriate
categorization of agency support
resources, it does not affect the
treatment of mission-indirect resources
in the final fee rule calculations. Even
when budgeted as office support,
mission-indirect costs were recovered in
the hourly rate, and they continue to be
recovered through the hourly rate after
re-categorization.

The NRC has taken a hard look at
overhead resources, reducing both FTE
and contract support dollars through
streamlining initiatives. Final FY 2016
resources for agency support reflect
reductions in the corporate support
portion of the budget, as compared to
the FY 2016 Congressional Budget
Justification. The NRC will implement
further reductions to corporate support
and mission-indirect resources in FY
2017.

No change was made to the final rule
in response to this comment.

B. Fairness of Fees

Comment: As the number of NRC
licensees decline, the fact that the NRC’s

budget has not correspondingly
declined means that the remaining
licensees must pay higher annual fees.
For example, in situ recovery facilities
fees have increased 71 percent since FY
2012. And, as more power reactors leave
the fleet, the current fee structure will
require the remaining licensees to bear
an even higher annual fee burden. (NEI)

Response: The fees assessed to
licensees and applicants by the NRC
must conform to OBRA—-90, which
requires the NRC to collect
approximately 90 percent of its annual
budget authority (less certain excluded
items) through both user fees and
annual fees. The NRC can assess these
annual fees only to licensees or
certificate holders, and the annual fee
schedule must be fair and must
equitably allocate annual fees among the
NRC’s many licensees. To ensure
optimal compliance with OBRA-90, the
NRC makes continual organizational
improvements to align its resources
needed to support its regulatory
activities. This should help mitigate
licensees leaving a fee class by helping
the NRC develop budgets that account
for regulating a fee class with a
declining number of licensees. The NRC
is also conducting a separate effort to
obtain public comment on a number of
broader issues related to NRC fees. For
information on the issues and comments
received, please see http://
regulations.gov under Docket ID NRC—
2016-0056.

No change was made to the final rule
in response to this comment.

C. Uranium Recovery

Comment: The NRC proposed to
increase uranium recovery annual fees
by over 10 percent for each uranium
recovery fee category. The NRC has not
justified this increase and must provide
a detailed explanation as to why annual
fees are increasing by this much.
Specifically, to the extent that annual
fees are increasing due to increased
inspection activities and other
additional work, then that work should
be recovered through 10 CFR part 170
hourly charges rather than 10 CFR part
171 annual fees. Also, based on invoices
received by Kennecott Uranium
Company, it appears that uranium
recovery licensees are adequately
supporting the NRC’s uranium recovery
program through the payment of hourly
charges. (Kennecott Uranium Company,
Wyoming Mining Association, and
Uranerz Energy Corporation)

Response: The NRC disagrees with the
commenter’s argument that the NRC has
not justified the increase in uranium
recovery annual fees. The primary
reason for the increase was a decrease
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in the number of licensees that were
required to pay annual fees. Two
licensees, Moore Ranch and
Crownpoint, were not included in the
calculation for annual fees because they
were licensed but not constructed; per
current NRC policy, therefore, those
licensees are not required to pay annual
fees. Further, in FY 2016, activities that
cannot be billed under the hourly
charges in 10 CFR part 170 continued.
An example of these activities include
hearings associated with four
application reviews: (i) The Crow Butte
license renewal; (ii) the Crow Butte
Marsland new license review; (iii) the
Powertech Dewey Burdock new license
review; and (iv) the Strata Ross new
license. In these hearings, the NRC’s
technical staff supports the Office of the
General Counsel by providing expert
testimony on areas such as groundwater,
the National Environmental Policy Act,
Tribal consultation, seismology, and
geochemistry. Other examples of part
171 activities include NRC staff support
for non-licensing tasks (such as
responding to inquiries, meetings with
the U.S. Environmental Protection
Agency regarding their draft 40 CFR part
192 Rule, regulatory guidance
development, and Tribal outreach).

No change was made to the final rule
in response to this comment.

Comment: More uranium recovery
activities should be paid out of the
congressional 10-percent appropriation
to lower fees for uranium recovery
licensees. (Uranerz Energy Corporation)

Response: The NRC disagrees that
more uranium recovery activities should
be paid out of the congressional 10-
percent appropriation. The NRC
accounts for its 10-percent
congressional appropriation by
budgeting for “fee-relief” activities.
These typically include activities that
are not attributable to an existing NRC
licensee or class of licensee. Or they
include activities for which the NRC
cannot collect fees under existing law.
Historically, the NRC has not designated
uranium recovery activities as fee-relief
activities because uranium activities are
attributable to a discrete class of
licensees, and the NRC can lawfully
assess fees to uranium recovery
licensees under OBRA—-90 and the
IOAA. Here, the commenter has not
explained why the NRC should allocate
a portion of uranium recovery activities
to fee relief given the fact that the NRC
can identify uranium recovery licensees
and can lawfully assess fees to those
licensees.

No change was made to the final rule
in response to this comment.

Comment: There is an error in the FY
2016 proposed work papers in Section

II.A. Specifically, under the table for
“Mission-Direct Budgeted Resources,”
there is no description for line 5, and
line 12 does not properly sum from
lines 5, 8, 10, and 11. (Uranerz Energy
Corporation)

Response: The NRC disagrees that
there is an error in the FY 2016
proposed work papers in Section IIL.A.
relating to the table for “Mission-Direct
Budgeted Resources” because such a
table is not included in this section of
the work papers. But, the NRC agrees
that within the work papers—
specifically section III.B.2.b—the
description for line 5 “Net Part 171
Allocations—with allocated
transportation,” was unintentionally
omitted by the NRC. The NRC also
understands that reconciling the
amounts illustrated in the summary for
the annual fee lines 5, 8, 10 and 11
could be clearer due to the dissimilar
decimal points used for rounding. The
NRC will correct the final fee rule work
papers to include the omitted line
description and reuse decimal
placement for consistency.

No change was made to the final rule
in response to this comment (but a
change was made to the work papers).

D. Touhy Fees

Comment: For the first time, the NRC
is proposing to recover costs associated
with processing third-party demands for
information in litigation where the
United States is not a party. How will
the NRC ensure that these costs are
actually directly billed to the third party
so that they are not passed on to other
licensees through annual fees?
(Kennecott Uranium Company and
Wyoming Mining Association)

Response: Touhy requests are sent
directly to the Office of the General
Counsel in the form of a subpoena or
other demand for information. The
Offices of the General Counsel and Chief
Financial Officer have developed
internal controls to capture and track all
NRC staff time spent on Touhy requests
by using unique Cost Activity Codes.
When the Office of the General Counsel
receives a subpoena, it will validate the
request, identify the billable party, and
request a Cost Activity Code that is
unique to the subpoena for billing
purposes under 10 CFR part 170. This
process will further use a mechanism to
identify when the de minimis threshold
(50 hours) is reached to ensure only
those requests exceeding fifty hours are
billed under 10 CFR part 170.

No change was made to the final rule
in response to this comment.

E. Miscellaneous

Comment: How is this proposed rule
going to affect the licensing fees for Bell
Hospital in Ishpeming, Michigan? Is this
hospital listed as a small entity?
(Anonymous)

Response: Bell Hospital in Ishpeming,
Michigan, currently holds a license for
Medical Institution—Limited Scope—
Written Directive Required (program
code 02120; fee category 7.C.) and
Source Material Shielding (program
code 11210; fee category 2.B.). Per the
FY 2015 final fee rule and the FY 2016
proposed fee rule, the annual fee for fee
category 7.C. is unchanged at $13,300;
therefore, the FY 2016 final fee rule will
not affect the fee for this portion of the
license. Further, licensees that pay fees
under fee category 7.C. are not subject
to fees under fee category 2.B. for
possession and shielding authorized on
the same license. Therefore, the FY 2016
final fee rule will not have any impact
to the fees Bell Hospital is currently
paying. Finally, Bell Hospital is not
currently considered a small entity by
the NRC.

No change was made to the final rule
in response to this comment.

Comment: The proposed fee rule
identified $12.6 million for
international assistance activities as a
fee-relief activity. Yet, there are no other
listed budgeted costs related to other
international activities in the proposed
rule. The work papers do list total
funding for international activities as
being $23.2 million, which leaves
approximately $10.6 million in
international activities that were rolled
into the fee base. To the extent this
additional $10 million was also spent
on international cooperation or
international assistance activities, then
it is not clear what direct benefit the
domestic regulated community is
receiving through these activities. (NEI)

Response: As stated in the proposed
rule, the amount of international
assistance activities that the NRC
allocated to international fee relief is
$12.6 million. The amount not included
under international fee relief activities
represents international resources that
the NRC assigned to each mission-direct
fee class. Specifically, these resources
represent international cooperation
activities (rather than international
assistance activities). These cooperation
activities do, in fact, benefit a group of
NRC licensees. For example,
international cooperative activities
involve sharing information, knowledge,
and technical expertise with the NRC’s
international regulatory counterparts.
This enhances the NRC’s regulatory
programs by providing direct input into
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the NRC’s regulation and oversight of its
licensees. International cooperation
activities also provide other benefits to
NRC licensees, such as collaborative
research that is relevant to the NRC’s
regulatory programs. The NRC
continuously assesses and, where
relevant, incorporates international
operating experience and research
insights into the NRC’s domestic
regulatory program. For example, power
reactor licensees may benefit from
international efforts to exchange
information on regulatory experience
and expertise on construction, startup,
and the operation of nuclear power
plants.

No change was made to the final rule
in response to this comment.

Comment: In the FY 2015 final fee
rule, the NRC revised its methodology
for charging overhead time for project
managers and resident inspectors under
10 CFR part 170. Specifically, the NRC
started to allocate overhead costs to
each licensee based on direct time to
each docket to ensure that a licensee’s
overhead costs were proportional to the
regulatory services rendered by the
NRC. This has led, in some cases, to
licensees being double- or triple-charged
for project manager time. For example,
some licensees have received invoices
for project manager time being charged
through the 6-percent project manager
allocation, project management TACs,
and directly technical TACs. The NRC
should be more consistent and try to
avoid multiple billings for the same
work. (NEI)

Response: To the extent the
commenter believes that the NRC is
double- and triple- billing licensees, the
NRC disagrees with this comment. The
NRC staff charges to direct billable cost
activity codes (CACs) only when that
work benefits a single, identifiable
licensee. The project manager (PM)/
resident inspector (RI) allocation
recovers the costs for all PMs and senior
resident inspectors (SRIs) that are not
directly attributable to a single licensee,
but rather benefit the entire class of
licensees (e.g., indirect activities such as
PM technical support to the regional
offices, PM training and attendance at
conferences, PM participation in
working groups). When a PM or SRI
supports work under this allocation, the
PM is not directly billing a licensee.
This activity is pooled and distributed
to all licensees as 6 percent of the direct
labor charges provided by agency staff.
Because these activities ultimately
benefit all licensees, the agency has
instituted average cost recovery to
recover from all licensees for these
activities.

No change was made to the final rule
in response to this comment.

Comment: Regarding small entity size
standards, the NRC should consider
establishing lower licensing fees by
creating one or more additional steps
between the $520,000 to $7,500,000
range. A fee rate schedule with more
steps for small businesses would help
reduce the license fee burden on the
smaller entities. (Rendezvous
Engineering, P.C.)

Response: To reduce the burden of the
NRC’s annual fees on small entities, the
NRC established the maximum small
entity fee in 1991. In FY 1992, the NRC
introduced a second lower tier to the
small entity fee. Because the NRC’s
methodology for small entity size
standards has been approved by the
Small Business Administration, the
NRC did not modify its current
methodology for this rulemaking. The
NRC is currently reviewing its small
business size standards to determine if
a change is needed to the number of fee
steps in order to fairly and equitably
access fees for all licensees.

No change was made to the final rule
in response to this comment.

E. Comments on Matters Not Related to
This Rulemaking

Some comments suggested that the
NRC implement a number of
recommendations to streamline the
regulatory process, prepare more
detailed invoices, examine staffing and
the NRC’s budget structure, increase
travel funds to allow for the audits of
topical reports, etc. Other commenters
expressed their belief that uranium
recovery sites should require the least
amount of NRC regulatory oversight
because they are the lowest risk sector
of the nuclear fuel cycle.

All of these matters are outside the
scope of this rulemaking. The primary
purpose of the NRC’s annual fee
recovery rulemaking is to update the
NRC'’s fee schedules to recover
approximately 90 percent of the
appropriations that the NRC received for
the current fiscal year, and to make
other necessary corrections or
appropriate changes to specific aspects
of the NRC’s fee regulations in order to
ensure compliance with OBRA—-90, as
amended.

The NRC takes very seriously the
importance of examining and improving
the efficiency of its operations and the
prioritization of its regulatory activities.
Recognizing the importance of
continuous reexamination and
improvement of the way the agency
does business, the NRC has undertaken,
and continues to undertake, a number of
significant initiatives aimed at

improving the efficiency of NRC
operations and enhancing the agency’s
approach to regulating. For example the
NRC published a request for information
on March 22, 2016, 81 FR 15352. This
request asked for input from the
stakeholders regarding the general
communications the NRC provides
about its fees and the public’s
understanding of the NRC'’s fee setting
process. Though comments addressing
these issues may not be within the
scope of this fee rulemaking, the NRC
will consider this input in its future
program operations.

V. Regulatory Flexibility Certification

As required by the Regulatory
Flexibility Act of 1980, as amended,”
the NRC has prepared a regulatory
flexibility analysis (RFA) relating to this
final rule. The RFA is available as
indicated in Section XIV, Availability of
Documents, of this document.

VI. Regulatory Analysis

Under OBRA-90 and the AEA, the
NRC is required to recover 90 percent of
its budget authority, or total
appropriations of $1,002.1 million, in
FY 2016. The NRC established fee
methodology guidelines for 10 CFR part
170 in 1978, and established additional
fee methodology guidelines for 10 CFR
part 171 in 1986. In subsequent
rulemakings, the NRC has adjusted its
fees without changing the underlying
principles of its fee policy to ensure that
the NRC continues to comply with the
statutory requirements for cost recovery
in OBRA-90 and the AEA.

In this rulemaking, the NRC continues
this long-standing approach. Therefore,
the NRC did not identify any
alternatives to the current fee structure
guidelines and did not prepare a
regulatory analysis for this rulemaking.

VII. Backfitting and Issue Finality

The NRC has determined that the
backfit rule, 10 CFR 50.109, does not
apply to this final rule and that a backfit
analysis is not required. A backfit
analysis is not required because these
amendments do not require the
modification of, or addition to, systems,
structures, components, or the design of
a facility, or the design approval or
manufacturing license for a facility, or
the procedures or organization required
to design, construct, or operate a
facility.

75 U.S.C. 603. The Regulatory Flexibility Act, 5
U.S.C. 601-612, has been amended by the Small
Business Regulatory Enforcement Fairness Act of
1996 (SBREFA), Public Law 104-121, Title II, 110
Stat. 847 (1996).
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VIIL Plain Writing

The Plain Writing Act of 2010 (Pub.
L. 111-274) requires Federal agencies to
write documents in a clear, concise, and
well-organized manner. The NRC has
written this document to be consistent
with the Plain Writing Act as well as the
Presidential Memorandum, “Plain
Language in Government Writing,”
published June 10, 1998 (63 FR 31883).

IX. National Environmental Policy Act

The NRC has determined that this
rule is the type of action described in 10
CFR 51.22(c)(1). Therefore, neither an
environmental impact statement nor an
environmental assessment has been
prepared for this final rule.

X. Paperwork Reduction Act

This final rule does not contain a
collection of information as defined in
the Paperwork Reduction Act of 1995
(44 U.S.C. 3501 et seq.) and, therefore,
is not subject to the requirements of the
Paperwork Reduction Act of 1995.

XI. Congressional Review Act

In accordance with the Congressional
Review Act of 1996 (5 U.S.C. 801-808),
the NRC has determined that this action
is a major rule and has verified the
determination with the Office of
Information and Regulatory Affairs of
the Office of Management and Budget.

XII. Voluntary Consensus Standards

The National Technology Transfer
and Advancement Act of 1995, Public
Law 104-113, requires that Federal
agencies use technical standards that are
developed or adopted by voluntary
consensus standards bodies unless the
use of such a standard is inconsistent
with applicable law or otherwise
impractical. In this final rule, the NRC
proposes to amend the licensing,
inspection, and annual fees charged to
its licensees and applicants, as
necessary, to recover approximately 90
percent of its budget authority in FY
2016, as required by OBRA-90, as
amended. This action does not
constitute the establishment of a

standard that contains generally
applicable requirements.

XIII. Availability of Guidance

The Small Business Regulatory
Enforcement Fairness Act requires all
Federal agencies to prepare a written
compliance guide for each rule for
which the agency is required by 5 U.S.C.
604 to prepare a regulatory flexibility
analysis. The NRC, in compliance with
the law, prepared the “Small Entity
Compliance Guide” for the FY 2015
final fee rule. This document, which has
been relabeled for FY 20186, is available
as indicated in Section XV, Availability
of Documents, of this document. The
next compliance guide will be
developed when the NRC completes the
next small entity biennial review in FY
2017.

XIV. Availability of Documents

The documents identified in the
following table are available to
interested persons through one or more
of the following methods, as indicated.

Document

ADAMS Accession No./Web link/Federal Register citation

FY 2016 Final Rule Work Papers
FY 2016 Regulatory Flexibility Analysis .........ccccevieiiieiniiniiiiienieeeeee
FY 2016 U.S. Nuclear Regulatory Commission Small Entity Compli-
ance Guide.
NUREG-1100, Volume 31, “Congressional Budget Justification: Fiscal
Year 2016” (February 2, 2015).
NRC Form 526, Certification of Small Entity Status for the Purposes of
Annual Fees Imposed under 10 CFR Part 171.
Consolidated and Further Continuing Appropriations Act, 2016
SECY-05-0164, “Annual Fee Calculation Method,” September 15,
2005.
FY 2016 Proposed Fee Rule Comment Submissions
Transcript of Public Meeting on Fees, April 13, 2016 ....
OMB’s Circular A-25, “User Charges” ...
FY 2016 Proposed Fee Rule
FY 2016 Proposed Rule Work Papers ........ccccocvrcienieineeniceneeieeeee
Meeting Summary Notes for the Public Meeting on the FY 2016 Pro-
posed Fee Rule held on April 13, 2016.

ML16161A886.
ML16144A548.
ML16043A334.

NRC: Congressional Budget Justification: Fiscal Year 2016 (NUREG—
1100, Volume 31).
http://www.nrc.gov/reading-rm/doc-collections/forms/nrc526.pdf.

https://www.congress.gov/bill/114th-congress/house-bill/2029/text.
ML052580332.

ML16138A011.
ML16105A045.
https.//www.whitehouse.gov/omb/circulars_default.
ML16048A188.
ML16056A437.
ML16113A109.

List of Subjects 10 CFR Part 171

10 CFR Part 9

Administrative practice and
procedure, Courts, Criminal penalties,
Freedom of information, Government
employees, Privacy, Reporting and
recordkeeping requirements, Sunshine
Act.

10 CFR Part 170

nuclear material.

For the reasons set out in the

Annual charges, Byproduct material,
Holders of certificates, registrations,
approvals, Intergovernmental relations,
Nonpayment penalties, Nuclear
materials, Nuclear power plants and
reactors, Source material, Special

PART 9—PUBLIC RECORDS

m 1. The authority citation for part 9
continues to read as follows:

Authority: Atomic Energy Act of 1954,
sec. 161 (42 U.S.C. 2201); Energy
Reorganization Act of 1974, sec. 201 (42
U.S.C. 5841); 44 U.S.C. 3504 note.

Subpart A also issued under 31 U.S.C.
9701.

Subpart B also issued under 5 U.S.C. 552a.

Byproduct material, Import and
export licenses, Intergovernmental
relations, Non-payment penalties,
Nuclear energy, Nuclear materials,
Nuclear power plants and reactors,
Source material, Special nuclear
material.

preamble and under the authority of the
Atomic Energy Act of 1954, as amended;
the Energy Reorganization Act of 1974,
as amended; and 5 U.S.C. 552 and 553,
the NRC is adopting the following
amendments to 10 CFR parts 9, 170, and
171.

Subpart C also issued under 5 U.S.C. 552b.
m 2. Revise § 9.201 to read as follows:

§9.201 Production or disclosure
prohibited unless approved by appropriate
NRC official.

(a) No employee of the NRC shall, in
response to a demand of a court or other
judicial or quasi-judicial authority,


https://www.congress.gov/bill/114th-congress/house-bill/2029/text
http://www.nrc.gov/reading-rm/doc-collections/forms/nrc526.pdf
https://www.whitehouse.gov/omb/circulars_default
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produce any material contained in the
files of the NRC or disclose, through
testimony or other means, any
information relating to material
contained in the files of the NRC, or
disclose any information or produce any
material acquired as part of the
performance of that employee’s official
duties or official status without prior
approval of the appropriate NRC
official. When the demand is for
material contained in the files of the
Office of the Inspector General or for
information acquired by an employee of
that Office, the Inspector General is the
appropriate NRC official. In all other
cases, the General Counsel is the
appropriate NRC official.

(b) Any NRC response to a demand of
a court or other judicial or quasi-judicial
authority that requires an employee of
the NRC to expend more than 50 hours
of official time shall be subject to hourly
fees in accordance with 10 CFR
170.12(d).

PART 170—FEES FOR FACILITIES,
MATERIALS IMPORT AND EXPORT
LICENSES AND OTHER REGULATORY
SERVICES UNDER THE ATOMIC
ENERGY ACT OF 1954, AS AMENDED

m 3. The authority citation for part 170
continues to read as follows:

Authority: Atomic Energy Act of 1954,
secs. 11, 161(w) (42 U.S.C. 2014, 2201(w));
Energy Reorganization Act of 1974, sec. 201
(42 U.S.C. 5841); 42 U.S.C. 2214; 31 U.S.C.
901, 902, 9701; 44 U.S.C. 3504 note.

m 4. Revise § 170.1 to read as follows:

§170.1 Purpose.

The regulations in this part set out
fees charged for licensing services,
inspection services, and special projects
rendered by the Nuclear Regulatory

of the Independent Offices
Appropriation Act of 1952 (31 U.S.C.
9701(a)).

m 5.In § 170.2, add paragraph (u) to read
as follows:

§170.2 Scope.

* * * * *

(u) Submitting a Touhy request,
pursuant to 10 CFR 9.200 through 9.204,
as defined in §170.3.

m 6.In§170.3, add, in alphabetical
order, the definition for Touhy request,
to read as follows:

§170.3 Definitions.

* * * * *

Touhy request means a request for
NRC records or NRC testimony that is
made pursuant to the NRC’s regulations
at 10 CFR 9.200 through 9.204.

* * * * *

m 7.In § 170.11, revise paragraph
(a)(1)(ii), remove paragraph (a)(1)(iii),
and add paragraph (a)(13) to read as
follows:

§170.11 Exemptions.

(a] * *x *

(1) * x %

(i1) When the NRC, at the time the
request/report is submitted, plans to use
the information in response to an NRC
request from the Office Director level or
above to resolve an identified safety,
safeguards, or environmental issue, or to
assist the NRC in generic regulatory
improvements or efforts (e.g., rules,
regulatory guides, regulations, policy

statements, generic letters, or bulletins).
* * * * *

(13) All fee exemption requests must

be submitted in writing to the Chief
Financial Officer in accordance with

will grant or deny such requests in
writing.

m 8.In §170.12, revise paragraphs
(d)(1)(v) and (vi) and add paragraph
(d)(1)(vii) to read as follows:

§170.12 Payment of fees.

(d) * % %

(1) * x %

(v) 10 CFR 50.71 final safety analysis
reports;

(vi) Contested hearings on licensing
actions directly involving U.S
Government national security
initiatives, as determined by the NRC;
and

(vii) Responses to Touhy requests that
require the NRC staff to expend more
than 50 hours of official time. Fees for
Touhy requests will be billed at the
appropriate hourly rate established in
§170.20.

m 9. Revise § 170.20 to read as follows:

§170.20 Average cost per professional
staff-hour.

Fees for permits, licenses,
amendments, renewals, special projects,
10 CFR part 55 re-qualification and
replacement examinations and tests,
other required reviews, approvals, and
inspections under §§170.21 and 170.31
will be calculated using the professional
staff-hour rate of $265 per hour.

m 10.In §170.21, in the table, revise fee
categories J. and K. and add footnote 5
to read as follows:

§170.21 Schedule of fees for production
or utilization facilities, review of standard
referenced design approvals, special
projects, inspections, and import and
export licenses.

Commission as authorized under title V.. §170.5, and the Chief Financial Officer * * * * *
SCHEDULE OF FACILITY FEES
[See footnotes at end of table]
Facility categories and type of fees Fees12
J. Special Projects:
Approvals and preapplication/liCENSING ACHVILIES .......coiiiiiiiiiiiiie ittt b e st ae e saneebeeennas Full Cost.
INSPECHIONS 3 ...ttt ettt et b e et e at e et e s s et e bt e e a et e bt e ean e et e e e bt e nae e et e e nar e ne e nne s Full Cost.
Contested hearings on licensing actions directly related to U.S. Government national security initiatives .. ... Full Cost.
TOURY FEAUESTES S ... et e e b e e s b e e e ab e e b e e s ae e e be e e aa e e b e e e ab e e s he e st e e s be e e b e e s be e e beesaneebeeeanas Full Cost.
K. Import and export licenses:
Licenses for the import and export only of production or utilization facilities or the export only of components for production or
utilization facilities issued under 10 CFR part 110.
1. Application for import or export of production or utilization facilities 4 (including reactors and other facilities) and exports
of components requiring Commission and Executive Branch review, for example, actions under 10 CFR 110.40(b).
Application—new license, or amendment; or license exemption reQUEST .........cooviiiiiiiiiiiein i $17,200.
2. Application for export of reactor and other components requiring Executive Branch review, for example, those actions
under 10 CFR 110.41(a).
Application—new license, or amendment; or license exemption reqUESE ..........ccceviiiiiiiiieeiiee e $9,300.

3. Application for export of components requiring the assistance of the Executive Branch to obtain foreign government as-

surances.
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SCHEDULE OF FACILITY FEES—Continued
[See footnotes at end of table]

Facility categories and type of fees Fees12

Application—new license, or amendment; or license exemption rEQUEST ..........cccooiiiiiiiiiiiie i $4,200.
4. Application for export of facility components and equipment not requiring Commission or Executive Branch review, or
obtaining foreign government assurances.
Application—new license, or amendment; or license exemption reqUESE ...........cceviiiieiiiieiiiee e $4,800.
5. Minor amendment of any active export or import license, for example, to extend the expiration date, change domestic
information, or make other revisions which do not involve any substantive changes to license terms or conditions or to
the type of facility or component authorized for export and, therefore, do not require in-depth analysis or review or con-
sultation with the Executive Branch, U.S. host state, or foreign government authorities.
MiINOr @MENAMENT 10 lICENSE .....eiiii ittt e e ettt e e e e e e et e e eeeeeaaaeaeeeaeeeaaasaaaeeeaesaasssseeaeeeeeansssneeeeseannnnnnes $2,700.

1Fees will not be charged for orders related to civil penalties or other civil sanctions issued by the Commission under §2.202 of this chapter or
for amendments resulting specifically from the requirements of these orders. For orders unrelated to civil penalties or other civil sanctions, fees
will be charged for any resulting licensee-specific activities not otherwise exempted from fees under this chapter. Fees will be charged for ap-
provals issued under a specific exemption provision of the Commission’s regulations under Title 10 of the Code of Federal Regulations (e.g., 10
CFR 50.12, 10 CFR 73.5) and any other sections in effect now or in the future, regardless of whether the approval is in the form of a license
amendment, letter of approval, safety evaluation report, or other form.

2Full cost fees will be determined based on the professional staff time and appropriate contractual support services expended. For applications
currently on file and for which fees are determined based on the full cost expended for the review, the professional staff hours expended for the
review of the application up to the effective date of the final rule will be determined at the professional rates in effect when the service was pro-
vided.

3Inspections covered by this schedule are both routine and non-routine safety and safeguards inspections performed by the NRC for the pur-
pose of review or follow-up of a licensed program. Inspections are performed through the full term of the license to ensure that the authorized
activities are being conducted in accordance with the Atomic Energy Act of 1954, as amended, other legislation, Commission regulations or or-
ders, and the terms or conditions of the license. Non-routine inspections that result from third-party allegations will not be subject to fees.

4Imports only of major components for end-use at NRC-licensed reactors are authorized under NRC general import license in 10 CFR 110.27.

SFull cost fees will be assessed once NRC work on a Touhy request exceeds 50 hours, in accordance with § 170.12(d).

m 11.In §170.31, revise the tabletoread  §170.31 Schedule of fees for materials
as follows: licenses and other regulatory services,
including inspections, and import and
export licenses.
* * * * *

SCHEDULE OF MATERIALS FEES
[See footnotes at end of table]

Category of materials licenses and type of fees Fee23

1. Special nuclear material:
A. (1) Licenses for possession and use of U-235 or plutonium for fuel fabrication activities.

(a) Strategic Special Nuclear Material (High Enriched Uranium) [Program Code(s): 21130] ......ccccoverrereeireneeireserieennens Full Cost.
(b) Low Enriched Uranium in Dispersible Form Used for Fabrication of Power Reactor Fuel [Program Code(s): | Full Cost.
21210].
(2) All other special nuclear materials licenses not included in Category 1.A.(1) which are licensed for fuel cycle activities.
(a) Facilities with limited operations [Program Code(s): 21310, 21320] ......coroiiiiiiriieiieiie et Full Cost.
(b) Gas centrifuge enrichment demonstration facilities .... | Full Cost.
(c) Others, including ot Cell fACIIHIES .......c.eiieiiitie ittt et sae e st e e s ae e e beesaeeenne Full Cost.

B. Licenses for receipt and storage of spent fuel and reactor-related Greater than Class C (GTCC) waste at an inde- | Full Cost.
pendent spent fuel storage installation (ISFSI) [Program Code(s): 23200].
C. Licenses for possession and use of special nuclear material of less than a critical mass as defined in §70.4 in sealed
sources contained in devices used in industrial measuring systems, including x-ray fluorescence analyzers.4
Application [Program Code(S): 22140] .....cccueiueiiiieiieaie et ee et ertee et et b e saee s bt e saee e bt e saeeaabeesaseaabeeaaseeabeesabeeaeeebeenbeeenneens $1,200.
D. All other special nuclear material licenses, except licenses authorizing special nuclear material in sealed or unsealed
form in combination that would constitute a critical mass, as defined in §70.4 of this chapter, for which the licensee
shall pay the same fees as those under Category 1.A.4
Application [Program Code(s): 22110, 22111, 22120, 22131, 22136, 22150, 22151, 22161, 22170, 23100, 23300, | $2,500.
23310].
E. Licenses or certificates for construction and operation of a uranium enrichment facility [Program Code(s): 21200] ......... Full Cost.
F. For special nuclear materials licenses in sealed or unsealed form of greater than a critical mass as defined in §70.4 of | Full Cost.
this chapter.# [Program Code(s): 22155].
2. Source material:

A. (1) Licenses for possession and use of source material for refining uranium mill concentrates to uranium hexafluoride | Full Cost.
or for deconverting uranium hexafluoride in the production of uranium oxides for disposal. [Program Code(s): 11400].
(2) Licenses for possession and use of source material in recovery operations such as milling, in-situ recovery, heap-
leaching, ore buying stations, ion-exchange facilities, and in processing of ores containing source material for extraction
of metals other than uranium or thorium, including licenses authorizing the possession of byproduct waste material
(tailings) from source material recovery operations, as well as licenses authorizing the possession and maintenance of

a facility in a standby mode.
(a) Conventional and Heap Leach facilities [Program Code(s): 1T1100] .......eeruiiiiiiriiinieiieeniee et Full Cost.
(b) Basic In Situ Recovery facilities [Program Code(s): 11500] ............. .... | Full Cost.
(c) Expanded In Situ Recovery facilities [Program Code(s): 11510] Full Cost.
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SCHEDULE OF MATERIALS FEES—Continued
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(d) In Situ Recovery Resin facilities [Program Code(s): 11550] ......oiciiiriiiiiieiiieiie ettt Full Cost.
(e) Resin Toll Milling facilities [Program Code(s): 11555] .... | Full Cost.
(f) Other facilities [Program Code(S): TT1700] ......ueiiuiiiiiiieeitee ettt ettt ie e bt esbe e e bt e st e ebeesas e e bt e sabeenbeesaneenseeanne Full Cost.

(3) Licenses that authorize the receipt of byproduct material, as defined in Section 11e.(2) of the Atomic Energy Act, from | Full Cost.
other persons for possession and disposal, except those licenses subject to the fees in Category 2.A.(2) or Category
2.A.(4) [Program Code(s): 11600, 12000].

(4) Licenses that authorize the receipt of byproduct material, as defined in Section 11e.(2) of the Atomic Energy Act, from | Full Cost.
other persons for possession and disposal incidental to the disposal of the uranium waste tailings generated by the li-
censee’s milling operations, except those licenses subject to the fees in Category 2.A.(2) [Program Code(s): 12010].

(5) Licenses that authorize the possession of source material related to removal of contaminants (source material) from | Full Cost.
drinking water [Program Code(s): 11820].

B. Licenses which authorize the possession, use, and/or installation of source material for shielding.678

Application [Program Code(S): TT210] .....eiiieiiiiiiieiieiie ettt sttt ettt sa et e e sae e e bt e sae e e bt e sateeaeeeabeenneesnneens $1,170.

C. Licenses to distribute items containing source material to persons exempt from the licensing requirements of part 40 of

this chapter.

Application [Program Code(S): T1240] .....cccuiiiiiiiiiieeie ettt ettt et e sae e bt e sae e e bt e aae e e abeesareebeeeabeeaneeeaneens $2,700.
D. Licenses to distribute source material to persons generally licensed under part 40 of this chapter.
Application [Program Codes(s): 11280, 11231 .....iiiiiiiiiiie ettt ettt st e e bt e bt e bt e saeeebeesabeeabeesnneens $2,600.

E. Licenses for possession and use of source material for processing or manufacturing of products or materials con-
taining source material for commercial distribution.

Application [Program Code(S): T1710] .....eeiiiiiiiiiieie ittt ettt et sa e be e sa e e e bt e sae e e bt e st e e beeeabeenneeenneens $2,500.
F. All other source material licenses.
Application [Program Code(s): 11200, 11220, 11221, 11300, 11800, 11810] ...cccceiiiiiriiiiieiieerie et $2,500.

3. Byproduct material:
A. Licenses of broad scope for the possession and use of byproduct material issued under parts 30 and 33 of this chap-
ter for processing or manufacturing of items containing byproduct material for commercial distribution.
Application [Program Code(s): 03211, 03212, 032713] ...cccuiiiiiiiiiiiiiiriee ettt sae e sneesnee s $12,400.
B. Other licenses for possession and use of byproduct material issued under part 30 of this chapter for processing or
manufacturing of items containing byproduct material for commercial distribution.
Application [Program Code(s): 03214, 03215, 22135, 22162] ......ccceiieiiiuiiiiiietieeie ettt $3,400.
C. Licenses issued under §§32.72 and/or 32.74 of this chapter that authorize the processing or manufacturing and dis-
tribution or redistribution of radiopharmaceuticals, generators, reagent kits, and/or sources and devices containing by-
product material. This category does not apply to licenses issued to nonprofit educational institutions whose processing
or manufacturing is exempt under § 170.11(a)(4).
Application [Program Code(s): 02500, 02511, 02513] $5,000.
[ IR | TS V=Y | SRS UPRR N/A.
E. Licenses for possession and use of byproduct material in sealed sources for irradiation of materials in which the
source is not removed from its shield (self-shielded units).
Application [Program Code(s): 03510, 03520] .......ceoeeiueeruierieerieeaieerteeatee st e st et e ssee bt e sab e e st e saeeeaseesareenaeesbeesseeenneens $3,100.
F. Licenses for possession and use of less than 10,000 curies of byproduct material in sealed sources for irradiation of
materials in which the source is exposed for irradiation purposes. This category also includes underwater irradiators for
irradiation of materials where the source is not exposed for irradiation purposes.
Application [Program Code(S): 03511 ...ttt r e e s e e e r e s e e r e s b e e e e nre e r e re e n e neennenns $6,200.
G. Licenses for possession and use of 10,000 curies or more of byproduct material in sealed sources for irradiation of
materials in which the source is exposed for irradiation purposes. This category also includes underwater irradiators for
irradiation of materials where the source is not exposed for irradiation purposes.
Application [Program Code(S): 035217 .....ciiiiiiiiiiiiiieeie ettt sttt e et e e st e e bt e ebe e e b e sar e et s b eeene e $59,200.
H. Licenses issued under Subpart A of part 32 of this chapter to distribute items containing byproduct material that re-
quire device review to persons exempt from the licensing requirements of part 30 of this chapter. The category does
not include specific licenses authorizing redistribution of items that have been authorized for distribution to persons ex-
empt from the licensing requirements of part 30 of this chapter.
Application [Program Code(s): 03254, 03255, 03257] ....c.eeiuireriuirierierieeie st ettt s sbe e sr e st see et sae e tesaeeeesneeneans $6,300.
I. Licenses issued under Subpart A of part 32 of this chapter to distribute items containing byproduct material or quan-
tities of byproduct material that do not require device evaluation to persons exempt from the licensing requirements of
part 30 of this chapter. This category does not include specific licenses authorizing redistribution of items that have
been authorized for distribution to persons exempt from the licensing requirements of part 30 of this chapter.
Application [Program Code(s): 03250, 03251, 03252, 03253, 03256] ........ccceereerierrreereraiieesreesseeseeessessseessessseessessnseens $10,500.
J. Licenses issued under Subpart B of part 32 of this chapter to distribute items containing byproduct material that require
sealed source and/or device review to persons generally licensed under part 31 of this chapter. This category does not
include specific licenses authorizing redistribution of items that have been authorized for distribution to persons gen-
erally licensed under part 31 of this chapter.
Application [Program Code(s): 03240, 03241, 03243] ....cc.eiiiiiiiiiiieriee ettt ettt st et sb e e sbeesase e saeesabeesaeesnbeesseeenneens $1,900.
K. Licenses issued under Subpart B of part 32 of this chapter to distribute items containing byproduct material or quan-
tities of byproduct material that do not require sealed source and/or device review to persons generally licensed under
part 31 of this chapter. This category does not include specific licenses authorizing redistribution of items that have
been authorized for distribution to persons generally licensed under part 31 of this chapter.
Application [Program Code(s): 03242, 03244] .......coceeiiiaiieieeiee ettt sttt ettt e bt sas e e abeeaa st e abeesareenbeesbeeareeareens $1,100.
L. Licenses of broad scope for possession and use of byproduct material issued under parts 30 and 33 of this chapter for
research and development that do not authorize commercial distribution. Number of locations of use: 1-5.
(1) Licenses of broad scope for possession and use of byproduct material issued under parts 30 and 33 of this chapter
for research and development that do not authorize commercial distribution. Number of locations of use: 6—20.
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(2) Licenses of broad scope for possession and use of byproduct material issued under parts 30 and 33 of this chapter
for research and development that do not authorize commercial distribution. Number of locations of use: more than 20.
Application [Program Code(s): 01100, 01110, 01120, 03610, 03611, 03612, 03613, 04610, 04611, 04612, 04613, | $5,200.
04614, 04615, 04616, 04617, 04618, 04619, 04620, 04621, 04622, 04623].
M. Other licenses for possession and use of byproduct material issued under part 30 of this chapter for research and de-
velopment that do not authorize commercial distribution.
Application [Program Code(S): 03B20] .......cceeruerrerruerreerrearerresreeresreseesressesreseesresseessesse e st aseeaseeseeasesseerenre e resreeneaneenrennes $4,800.
N. Licenses that authorize services for other licensees, except:
(1) Licenses that authorize only calibration and/or leak testing services are subject to the fees specified in fee Cat-
egory 3.P.; and
(2) Licenses that authorize waste disposal services are subject to the fees specified in fee Categories 4.A., 4.B., and
4.C.
Application [Program Code(s): 03219, 03225, 03226] .......ccceecueeruieriueeriirieenieeaieesieeeseesseesseesseesaeesseesseeeseesseesnseens $6,100.
O. Licenses for possession and use of byproduct material issued under part 34 of this chapter for industrial radiography
operations.
Application [Program Code(s): 03310, 03320] .....cecuerreererrerirerrerresrerieesreeeesresee e ssee st siee s e sseesresseesresseesesreesesreenesneesnennes $3,000.
P. All other specific byproduct material licenses, except those in Categories 4.A. through 9.D.°
Application [Program Code(s): 02400, 02410, 03120, 03121, 03122, 03123, 03124, 03130, 03140, 03220, 03221, | $2,500.
03222, 03800, 03810, 22130].
Q. Registration of a device(s) generally licensed under part 31 of this chapter.
LR LETe T (= i o] o PSSO OU SO P T RPPROPTPRUPTPPIN $600.
R. Possession of items or products containing radium-226 identified in 10 CFR 31.12 which exceed the number of items
or limits specified in that section.>
1. Possession of quantities exceeding the number of items or limits in 10 CFR 31.12(a)(4), or (5) but less than or
equal to 10 times the number of items or limits specified.
Application [Program Code(S): 02700] .......ccouuirueirreatieiieeiee ettt e aeeesse ettt e bt e saeeateessee e bt e aseeesseesabeenbeeebeesneeereens $2,400.
2. Possession of quantities exceeding 10 times the number of items or limits specified in 10 CFR 31.12(a)(4), or (5).
Application [Program Code(S): D2710] .......eeiueiriiiriieeitie ittt ettt ettt e bt e et ess e e e bt e s ae e e saeesabeenbeeeabeesneeeneens $2,400.
S. Licenses for production of accelerator-produced radionuclides.
Application [Program Code(S): 0B210] .......eeruiiriiiiieeitie ittt ettt sttt et e et e ss e e e bt e s se e e saeesabeenbeeeabeenneeaneens $13,600.
4. Waste disposal and processing:
A. Licenses specifically authorizing the receipt of waste byproduct material, source material, or special nuclear material | Full Cost.
from other persons for the purpose of contingency storage or commercial land disposal by the licensee; or licenses au-
thorizing contingency storage of low-level radioactive waste at the site of nuclear power reactors; or licenses for receipt
of waste from other persons for incineration or other treatment, packaging of resulting waste and residues, and transfer
of packages to another person authorized to receive or dispose of waste material. [Program Code(s): 03231, 03233,
03235, 03236, 06100, 06101].
B. Licenses specifically authorizing the receipt of waste byproduct material, source material, or special nuclear material
from other persons for the purpose of packaging or repackaging the material. The licensee will dispose of the material
by transfer to another person authorized to receive or dispose of the material.
Application [Program Code(S): 03234 .......coeiiiiieiirieeiertee ettt ettt b et heee e e bt bt e bt ea e e b e bt et e nh e et e nae e e ene e e nne e ns $6,600.
C. Licenses specifically authorizing the receipt of prepackaged waste byproduct material, source material, or special nu-
clear material from other persons. The licensee will dispose of the material by transfer to another person authorized to
receive or dispose of the material.
Application [Program Code(S): 03232] .......cceiiueiieiiiteiieiteet ettt ettt et b e s e e s bt s e e bt es e e b e eae et e nhe et e nae et nae e e aneerens $4,800.
5. Well logging:
A. Licenses for possession and use of byproduct material, source material, and/or special nuclear material for well log-
ging, well surveys, and tracer studies other than field flooding tracer studies.
Application [Program Code(s): 03110, 03111, 03T12] ...iiuiiiiiiiiiiiiiere et nes $4,400.
B. Licenses for possession and use of byproduct material for field flooding tracer studies.
Licensing [Program Code(S): 03113] ...c.iiiuiiiiriiiieite et ste ettt ettt ettt b e e she et e sh e et e sa e et e as e e e e bt e seeabeeas e bt nasentenaeeneene Full Cost.
6. Nuclear laundries:
A. Licenses for commercial collection and laundry of items contaminated with byproduct material, source material, or spe-
cial nuclear material.
Application [Program Code(S): 03218] .......ciiiueiiiiiiteeiert ettt ettt sttt bees e b e e e e bt e st et e ehe et e nae et e nre et e eae e e e aneenrens $21,100.
7. Medical licenses:
A. Licenses issued under parts 30, 35, 40, and 70 of this chapter for human use of byproduct material, source material,
or special nuclear material in sealed sources contained in gamma stereotactic radiosurgery units, teletherapy devices,
or similar beam therapy devices.
Application [Program Code(s): 02300, 02310] .......eerueeiueeruierieeriee et et et siee bt sie et essee st e sae e e bt e saseeaseesareesseeeabeenseeaneens $10,600.
B. Licenses of broad scope issued to medical institutions or two or more physicians under parts 30, 33, 35, 40, and 70 of
this chapter authorizing research and development, including human use of byproduct material, except licenses for by-
product material, source material, or special nuclear material in sealed sources contained in teletherapy devices. This
category also includes the possession and use of source material for shielding when authorized on the same license.®
Application [Program Code(S): 027110 ....ccuiiieierietiiteeiertee sttt ettt b e s e e bt b e e b e es e e b e ee e et e nbeeatenre et e ane e e e eneesrenns $8,300.
C. Other licenses issued under parts 30, 35, 40, and 70 of this chapter for human use of byproduct material, source ma-
terial, and/or special nuclear material, except licenses for byproduct material, source material, or special nuclear mate-
rial in sealed sources contained in teletherapy devices.
Application [Program Code(s): 02120, 02121, 02200, 02201, 02210, 02220, 02230, 02231, 02240, 22160] .........c....... $4,300.

8. Civil defense:
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A. Licenses for possession and use of byproduct material, source material, or special nuclear material for civil defense
activities.
Application [Program Code(S): D370 .....ceiuiiieiiiieieeiie ettt ettt sttt e st e bt e sa e e ebeesas e e bt e aaeeeaseesaeeeneeeabeenneeenneens

9. Device, product, or sealed source safety evaluation:

A. Safety evaluation of devices or products containing byproduct material, source material, or special nuclear material,
except reactor fuel devices, for commercial distribution.
APPHICAtION=CACKN TBVICE ......ooiiiiiii et et b et s e e et e e s e e e b e e e ae e e b e e sae e e ebe e s b e e sbeesane s
B. Safety evaluation of devices or products containing byproduct material, source material, or special nuclear material
manufactured in accordance with the unique specifications of, and for use by, a single applicant, except reactor fuel
devices.
APPIICALIONTCACKH TEVICE ......eiiiiiiiiieie ettt ettt a et et e bt e bt e ea e e e abe e sas e e bt e aa s e e ebeesabeeae e e bt e nneeeaneens
C. Safety evaluation of sealed sources containing byproduct material, source material, or special nuclear material, except
reactor fuel, for commercial distribution.
APPHICALIONT—CACKH SOUICE ......oiiiiiiiiiiii ettt ettt sh e et e bt e e bt e s he e et e e sae e et e e ebeeeebeesareeteesabeeareeeaneens
D. Safety evaluation of sealed sources containing byproduct material, source material, or special nuclear material, manu-
factured in accordance with the unique specifications of, and for use by, a single applicant, except reactor fuel.
APPHICALION—CACKH SOUICE .......oiiiiiiiiiii ettt st e b e e s bt e s he e et e e s ae e e b e e eba e e b e e sareebeesabeesbeesaneeas
10. Transportation of radioactive material:
A. Evaluation of casks, packages, and shipping containers.
1. Spent Fuel, High-Level Waste, and plutonium air packages ..
P2 O 31T = T PSR PP P
B. Quality assurance program approvals issued under part 71 of this chapter.
1. Users and Fabricators.
JaY o] o [[e7= 1 {o o KPR RPP O PRPPP
[T o =Tt o o I SO PO TP PP PP TPPPPPTOP
2. Users.
F oY o] o] o= o] o KOO OO UPRRTRPN
[T o =Tt o o ISP TSP PP U TPPPPRTOP
C. Evaluation of security plans, route approvals, route surveys, and transportation security devices (including immobiliza-
tion devices).
11. Review of standardized spent fuel faCIlItIES .........c.cooiiiiiiiii e e
12. Special projects:
Including approvals, pre-application/licensing activities, and inspections.
Application [Program Code: 25TT0] .....ccciiiiiiiiiiiieiieete ettt sttt e e bt e sae e et e e sae e e b e e sae e e ebeesar e e aae e e b e e e e eree s

13. A. Spent fuel storage cask Certificate of COMPIIANCE ........ccooiiiiiiiiiiiie e nne e

B. Inspections related to storage of spent fuel under § 72.210 of this Chaper .......cc.ccooiiiiiiiiiiiii e

14. A. Byproduct, source, or special nuclear material licenses and other approvals authorizing decommissioning, decon-
tamination, reclamation, or site restoration activities under parts 30, 40, 70, 72, and 76 of this chapter, including MMLs. Ap-
plication [Program Code(s): 3900, 11900, 21135, 21215, 21240, 21325, 22200].

B. Site-specific decommissioning activities associated with unlicensed sites, including MMLs, regardless of whether or not
the sites have been previously licensed.

15. Import and Export licenses:

Licenses issued under part 110 of this chapter for the import and export only of special nuclear material, source material, trit-
ium and other byproduct material, and the export only of heavy water, or nuclear grade graphite (fee categories 15.A.
through 15.E.).

A. Application for export or import of nuclear materials, including radioactive waste requiring Commission and Executive
Branch review, for example, those actions under 10 CFR 110.40(b).
Application—new license, or amendment; or license exemption reqUESE ..........cccceiiiiiiiiiii it
B. Application for export or import of nuclear material, including radioactive waste, requiring Executive Branch review, but
not Commission review. This category includes applications for the export and import of radioactive waste and requires
NRC to consult with domestic host state authorities (i.e., Low-Level Radioactive Waste Compact Commission, the U.S.
Environmental Protection Agency, etc.).
Application—new license, or amendment; or license exemption reqUEST ...........cooiiiiiiiiiie e
C. Application for export of nuclear material, for example, routine reloads of low enriched uranium reactor fuel and/or nat-

ural uranium source material requiring the assistance of the Executive Branch to obtain foreign government assurances.

Application—new license, or amendment; or license eXxemption rEQUEST ..........cccuiiiiiiiiiriiiiiere e

D. Application for export or import of nuclear material not requiring Commission or Executive Branch review, or obtaining
foreign government assurances.

Application—new license, or amendment; or license exemption reqUESE ..........cccciiiiiiiiiiiii it

E. Minor amendment of any active export or import license, for example, to extend the expiration date, change domestic
information, or make other revisions which do not involve any substantive changes to license terms and conditions or
to the type/quantity/chemical composition of the material authorized for export and, therefore, do not require in-depth
analysis, review, or consultations with other Executive Branch, U.S. host state, or foreign government authorities.

L[ Ta ol gr=Ta g =T aTo 4 aT=T o1 (PO PR PPN
Licenses issued under part 110 of this chapter for the import and export only of Category 1 and Category 2 quantities of ra-
dioactive material listed in Appendix P to part 110 of this chapter (fee categories 15.F. through 15.R.).
Category 1 (Appendix P, 10 CFR Part 110) Exports:

F. Application for export of Appendix P Category 1 materials requiring Commission review (e.g., exceptional circumstance
review under 10 CFR 110.42(e)(4)) and to obtain government-to-government consent for this process. For additional
consent see 15.1.).

Application—new license, or amendment; or license exemption reQUEST .........cooieiiiiii i

$2,400.

$5,200.

$8,600.

$5,000.

$1,010.

Full Cost.
Full Cost.

$4,000.
Full Cost.

$4,000.

Full Cost.
Full Cost.
Full Cost.

Full Cost.
Full Cost.
Full Cost.
Full Cost.

Full Cost.

$17,200.

$9,300.

$4,200.

$4,800.

$1,300.

$14,600.
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G. Application for export of Appendix P Category 1 materials requiring Executive Branch review and to obtain govern-
ment-to-government consent for this process. For additional consents see 15.1.
Application—new license, or amendment; or license exemption reqUESE ..........ccccoiiiiiiiiiiiiiiecie e $8,000.
H. Application for export of Appendix P Category 1 materials and to obtain one government-to-government consent for
this process. For additional consents see 15.1.
Application—new license, or amendment; or license exemption rEQUESE ........cc.ceeiiiieeiiiieeiiiee e $5,300.
I. Requests for each additional government-to-government consent in support of an export license application or active
export license.
Application—new license, or amendment; or license exemption reqUESE ...........cooiiiiiiiiiie e $270.
Category 2 (Appendix P, 10 CFR Part 110) Exports:
J. Application for export of Appendix P Category 2 materials requiring Commission review (e.g., exceptional circumstance
review under 10 CFR 110.42(e)(4)).

Application—new license, or amendment; or license exemption reqUESE ..........ccccoiiiiiiiiiii it $14,600.
K. Applications for export of Appendix P Category 2 materials requiring Executive Branch review.

Application—new license, or amendment; or license exemption reqUESE ...........cooiiiiiiiiiie e $8,000.
L. Application for the export of Category 2 materials.

Application—new license, or amendment; or license exemption reqUESE ...........ccooiiieiiiie e $4,000.
IR ==Y V=Y o | OSSPSR N/A.
N TRESEIVEA] ..ttt a et ea st e b e e e e st oo h et oa bt e e et e Rt e ea et oot e eeae e e b e e ea bt e eRe e ean e e nhe e e bt e ean e e neenar e e teeeane N/A.
[ 2R | T2 V=T | SRR N/A.
[ | ToTT=T V=T | ST ST PO PR U ST OPRRRURPPPPIOE N/A.

(O T ST T VT | USSR RRUR PR N/A.
Minor Amendments (Category 1 and 2, Appendix P, 10 CFR Part 110, Export):

R. Minor amendment of any active export license, for example, to extend the expiration date, change domestic informa-
tion, or make other revisions which do not involve any substantive changes to license terms and conditions or to the
type/quantity/chemical composition of the material authorized for export and, therefore, do not require in-depth analysis,
review, or consultations with other Executive Branch, U.S. host state, or foreign authorities.

LY T Lo ar=TaaT=T aTe [0/ =Y o} AU RRRRRRUROY $1,300.
16. Reciprocity:
Agreement State licensees who conduct activities under the reciprocity provisions of 10 CFR 150.20.

Y o] o] oz Lo o ISP PR PP $1,900.
17. Master materials licenses of broad scope issued to Government agencies.
Application [Program Code(S): 03BT4] .....cceiiiiiiriiriirtirie ettt b e sb e et e eae e st e aae e et sae e seaaeeaseabeesseabeeasentesasentenaeentenae Full Cost.

18. Department of Energy.
A. Certificates of Compliance. Evaluation of casks, packages, and shipping containers (including spent fuel, high-level | Full Cost.
waste, and other casks, and plutonium air packages).

B. Uranium Mill Tailings Radiation Control Act (UMTRCA) aCHVItIES .........oeciiiiiiiiiiiiiie ettt Full Cost.

1 Types of fees—Separate charges, as shown in the schedule, will be assessed for pre-application consultations and reviews; applications for
new licenses, approvals, or license terminations; possession-only licenses; issuances of new licenses and approvals; certain amendments and
renewals to existing licenses and approvals; safety evaluations of sealed sources and devices; generally licensed device registrations; and cer-
tain inspections. The following guidelines apply to these charges:

(a) Application and registration fees. Applications for new materials licenses and export and import licenses; applications to reinstate expired,
terminated, or inactive licenses, except those subject to fees assessed at full costs; applications filed by Agreement State licensees to register
under the general license provisions of 10 CFR 150.20; and applications for amendments to materials licenses that would place the license in a
higher fee category or add a new fee category must be accompanied by the prescribed application fee for each category.

(1) Applications for licenses covering more than one fee category of special nuclear material or source material must be accompanied by the
prescribed application fee for the highest fee category.

(2) Applications for new licenses that cover both byproduct material and special nuclear material in sealed sources for use in gauging devices
will pay the appropriate application fee for fee category 1.C. only.

(b) Licensing fees. Fees for reviews of applications for new licenses, renewals, and amendments to existing licenses, pre-application consulta-
tions and other documents submitted to the NRC for review, and project manager time for fee categories subject to full cost fees are due upon
notification by the Commission in accordance with § 170.12(b).

(c) Amendment fees. Applications for amendments to export and import licenses must be accompanied by the prescribed amendment fee for
each license affected. An application for an amendment to an export or import license or approval classified in more than one fee category must
be accompanied by the prescribed amendment fee for the category affected by the amendment, unless the amendment is applicable to two or
more fee categories, in which case the amendment fee for the highest fee category would apply.

(d) Inspection fees. Inspections resulting from investigations conducted by the Office of Investigations and nonroutine inspections that result
from third-party allegations are not subject to fees. Inspection fees are due upon notification by the Commission in accordance with §170.12(c).

(e) Generally licensed device registrations under 10 CFR 31.5. Submittals of registration information must be accompanied by the prescribed
fee.

2Fees will not be charged for orders related to civil penalties or other civil sanctions issued by the Commission under 10 CFR 2.202 or for
amendments resulting specifically from the requirements of these orders. For orders unrelated to civil penalties or other civil sanctions, fees will
be charged for any resulting licensee-specific activities not otherwise exempted from fees under this chapter. Fees will be charged for approvals
issued under a specific exemption provision of the Commission’s regulations under title 10 of the Code of Federal Regulations (e.g., 10 CFR
30.11, 40.14, 70.14, 73.5, and any other sections in effect now or in the future), regardless of whether the approval is in the form of a license
amendment, letter of approval, safety evaluation report, or other form. In addition to the fee shown, an applicant may be assessed an additional
fee for sealed source and device evaluations as shown in fee categories 9.A. through 9.D.

3Full cost fees will be determined based on the professional staff time multiplied by the appropriate professional hourly rate established in
§170.20 in effect when the service is provided, and the appropriate contractual support services expended.

4 Licensees paying fees under categories 1.A., 1.B., and 1.E. are not subject to fees under categories 1.C., 1.D., and 1.F. for sealed sources
authorized in the same license, except for an application that deals only with the sealed sources authorized by the license.

5Persons who possess radium sources that are used for operational purposes in another fee category are not also subject to the fees in this
category. (This exception does not apply if the radium sources are possessed for storage only.)
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6Licensees subject to fees under fee categories 1.A., 1.B., 1.E., or 2.A. must pay the largest applicable fee and are not subject to additional

fees listed in this table.

7Licensees paying fees under 3.C. are not subject to fees under 2.B. for possession and shielding authorized on the same license.
8Licensees paying fees under 7.C. are not subject to fees under 2.B. for possession and shielding authorized on the same license.
9Licensees paying fees under 3.N. are not subject to paying fees under 3.P. for calibration or leak testing services authorized on the same li-

cense.

10] jcensees paying fees under 7.B. are not subject to paying fees under 7.C. for broad scope license licenses issued under parts 30, 35, 40,
and 70 of this chapter for human use of byproduct material, source material, and/or special nuclear material, except licenses for byproduct mate-
rial, source material, or special nuclear material in sealed sources contained in teletherapy devices authorized on the same license.

PART 171—ANNUAL FEES FOR
REACTOR LICENSES AND FUEL
CYCLE LICENSES AND MATERIALS
LICENSES, INCLUDING HOLDERS OF
CERTIFICATES OF COMPLIANCE,
REGISTRATIONS, AND QUALITY
ASSURANCE PROGRAM APPROVALS
AND GOVERNMENT AGENCIES
LICENSED BY THE NRC

m 12. The authority citation for part 171
continues to read as follows:

Authority: Atomic Energy Act of 1954,
secs. 11, 161(w), 223, 234 (42 U.S.C. 2014,
2201(w), 2273, 2282); Energy Reorganization
Act of 1974, sec. 201 (42 U.S.C. 5841); 42
U.S.C. 2214; 44 U.S.C. 3504 note.

m 13.In § 171.15, revise paragraph

(b)(1), the introductory text of paragraph
(b)(2), paragraph (c)(1), the introductory
text of paragraphs (c)(2) and (d)(1), and
paragraphs (d)(2) and (d)(3), and revise
paragraph (f) to read as follows:

§171.15 Annual fees: Reactor licenses
and independent spent fuel storage
licenses.

* * * * *

(b)(1) The FY 2016 annual fee for each
operating power reactor which must be
collected by September 30, 2016, is
$4,856,000.

(2) The FY 2016 annual fees are
comprised of a base annual fee for
power reactors licensed to operate, a
base spent fuel storage/reactor
decommissioning annual fee, and
associated additional charges (fee-relief
adjustment). The activities comprising
the spent storage/reactor
decommissioning base annual fee are
shown in paragraphs (c)(2)(i) and (ii) of
this section. The activities comprising
the FY 2016 fee-relief adjustment are
shown in paragraph (d)(1) of this
section. The activities comprising the
FY 2016 base annual fee for operating
power reactors are as follows:

* * * * *

(c)(1) The FY 2016 annual fee for each
power reactor holding a 10 CFR part 50
license that is in a decommissioning or
possession-only status and has spent
fuel onsite, and for each independent
spent fuel storage 10 CFR part 72
licensee who does not hold a 10 CFR
part 50 license, is $197,000.

(2) The FY 2016 annual fee is
comprised of a base spent fuel storage/
reactor decommissioning annual fee
(which is also included in the operating
power reactor annual fee shown in
paragraph (b) of this section) and a fee-
relief adjustment. The activities
comprising the FY 2016 fee-relief
adjustment are shown in paragraph
(d)(1) of this section. The activities
comprising the FY 2016 spent fuel
storage/reactor decommissioning
rebaselined annual fee are:

(d)(1) The fee-relief adjustment
allocated to annual fees includes a
surcharge for the activities listed in
paragraph (d)(1)(i) of this section, plus
the amount remaining after total
budgeted resources for the activities
included in paragraphs (d)(1)(ii) and
(iii) of this section are reduced by the
appropriations the NRC receives for
these types of activities. If the NRC’s
appropriations for these types of
activities are greater than the budgeted
resources for the activities included in
paragraphs (d)(1)(ii) and (iii) of this
section for a given fiscal year, annual
fees will be reduced. The activities
comprising the FY 2016 fee-relief
adjustment are as follows:

(2) The total FY 2016 fee-relief
adjustment and LLW surcharge
allocated to the operating power reactor
class of licenses is a $960,300 fee-relief
adjustment and LLW surcharge, not
including the amount allocated to the
spent fuel storage/reactor
decommissioning class. The FY 2016
operating power reactor fee-relief
adjustment to be assessed to each
operating power reactor is
approximately a $9,603 fee-relief
adjustment and LLW surcharge. This
amount is calculated by dividing the
total operating power reactor fee-relief
adjustment and LLW surcharge,
$960,300, by the number of operating
power reactors (100).

(3) The FY 2016 fee-relief adjustment
allocated to the spent fuel storage/
reactor decommissioning class of
licenses is a — $2,400 fee-relief
assessment. The FY 2016 spent fuel

storage/reactor decommissioning fee-
relief adjustment to be assessed to each
operating power reactor, each power
reactor in decommissioning or
possession-only status that has spent
fuel onsite, and to each independent
spent fuel storage 10 CFR part 72
licensee who does not hold a 10 CFR
part 50 license, is a —$20 fee-relief
assessment. This amount is calculated
by dividing the total fee-relief
adjustment costs allocated to this class
by the total number of power reactor
licenses, except those that permanently
ceased operations and have no fuel
onsite, and 10 CFR part 72 licensees
who do not hold a 10 CFR part 50

license.
* * * * *

(f) The FY 2016 annual fees for
licensees authorized to operate a
research or test (nonpower) reactor
licensed under 10 CFR part 50, unless
the reactor is exempted from fees under
§171.11(a), are as follows:

Research reactor
Test reactor ........cccccvvvvveennn.

$81,500
81,500

m 14.In § 171.16, revise paragraphs (c)
and (d) and the introductory text of
paragraph (e) to read as follows:

§171.16 Annual fees: Materials licensees,
holders of certificates of compliance,
holders of sealed source and device
registrations, holders of quality assurance
program approvals, and government
agencies licensed by the NRC.

* * * * *

(c) A licensee who is required to pay
an annual fee under this section, in
addition to 10 CFR part 72 licenses, may
qualify as a small entity. If a licensee
qualifies as a small entity and provides
the Commission with the proper
certification along with its annual fee
payment, the licensee may pay reduced
annual fees as shown in the following
table. Failure to file a small entity
certification in a timely manner could
result in the receipt of a delinquent
invoice requesting the outstanding
balance due and/or denial of any refund
that might otherwise be due. The small
entity fees are as follows:



Federal Register/Vol. 81, No. 122/Friday, June 24, 2016/Rules and Regulations 41193
Maximum
annual fee
per licensed
category

Small Businesses Not Engaged in Manufacturing (Average gross receipts over last 3 completed fiscal years):

$485,000 10 F7 MUION ..neeeieeetieteet ettt e bbbt et et e s e bt e b e b b e s e e e a e eb e bt e e e e e e e et eh e Rt e R b e e Rt bttt r e r e ene $3,400

LSS thAN $485,000 ......ooiiuieieieiie et et teeeee e et e et e eetee e teeeteeeteeeateeeaeeateeeaeeeteeateeeteeeaeeeteeeateeateaaneeeeteeateeaseeeteeaaeeateeeteeateeaneeans 700
Small Not-For-Profit Organizations (Annual Gross Receipts):

$485,000 10 B7 MUION ....eeeieeieiteeiieete ettt ettt e e te e e ete e beeteeaseeseeaseeseeasesseeaeesseeseesseeseenseeseenseeseenseessensesaeensesbeeneeseeseansenneenns 3,400

LSS than $485,000 ......cverieuieuieuiitiitirtestet ettt st st e e e st eb bt e sees e eh e eh e eh e e b e b e e ea e e R e R e AR e R e e e e R e Rt R e R e e e e R e b e bt e e e et et eneeneerenn e n e 700
Manufacturing Entities that Have An Average of 500 Employees or Fewer:

35 to 500 employees ........ 3,400

Fewer than 35 employees 700
Small Governmental Jurisdictions (Including publicly supported educational institutions) (Population):

20,000 10 49,999 ...ttt e e e e e —— et et e e e e e A he et e et et e e aae e e ettt e e e R Re e et e e e e e e aee e e et e e e eannneeeeeeeeaantneneeeeeaaannenneees 3,400

Fewer than 20,000 700
Educational Institutions that are not State or Publicly Supported, and have 500 Employees or Fewer:

oI (oIS T0 0 I =10 T o] (0] /= T= SO PPSPUPPSPOPN 3,400

FEwer than 35 @MPIOYEES ..ottt b ettt e e e b et et e e e bt e et e e b et e bt nae e et e e e an e e b e e e an e e nhe e ne e aeeeas 700

(d) The FY 2016 annual fees are relief adjustment are shown for certificates, registrations, or approvals
comprised of a base annual fee and an convenience in paragraph (e) of this subject to fees under this section are
allocation for fee-relief adjustment. The  section. The FY 2016 annual fees for shown in the following table:
activities comprising the FY 2016 fee- materials licensees and holders of

SCHEDULE OF MATERIALS ANNUAL FEES AND FEES FOR GOVERNMENT AGENCIES LICENSED BY NRC

[See footnotes at end of table]

Category of materials licenses

Annual fees 123

1. Special nuclear material:
A. (1) Licenses for possession and use of U-235 or plutonium for fuel fabrication activities.
(a) Strategic Special Nuclear Material (High Enriched Uranium) [Program Code(s): 21130] .......ccecererirenerieenerieeneenns
(b) Low Enriched Uranium in Dispersible Form Used for Fabrication of Power Reactor Fuel [Program Code(s):
P2 2 0 ) TSP P T
(2) All other special nuclear materials licenses not included in Category 1.A.(1) which are licensed for fuel cycle activi-
ties.
(a) Facilities with limited operations [Program Code(s): 21310, 21320] ......cccerveririeeneriereneeiee e
(b) Gas centrifuge enrichment demonstration facCilities ............cccoiiiiiiiiiiii e
(c) Others, including ot Cell fACIIHIES .......c.eiiuiiiiiiii ettt et st e e
B. Licenses for receipt and storage of spent fuel and reactor-related Greater than Class C (GTCC) waste at an inde-
pendent spent fuel storage installation (ISFSI) [Program Code(s): 23200] .......ccceerueerieriieerieeiienre et
C. Licenses for possession and use of special nuclear material of less than a critical mass, as defined in §70.4 of this
chapter, in sealed sources contained in devices used in industrial measuring systems, including x-ray fluorescence
analyzers.15 [Program COde(S): 22140] .....uiiiieiuieitieiieeiee et ee sttt ee ettt e s s e e aheesate e st eeaabeeaaeeeabeesaeeebeeaabeeabeeenseenseesbeesnneenne
D. All other special nuclear material licenses, except licenses authorizing special nuclear material in sealed or unsealed
form in combination that would constitute a critical mass, as defined in §70.4 of this chapter, for which the licensee
shall pay the same fees as those under Category 1.A.15 [Program Code(s): 22110, 22111, 22120, 22131, 22136,
22150, 22151, 22161, 22170, 23100, 23300, 23310] ...ccveeceerrieeerrieeesie e s e e s e e esre e sr e e e e nnesreenne e
E. Licenses or certificates for the operation of a uranium enrichment facility [Program Code(s): 21200] .......c.ccecerverrvenen.
F. For special nuclear materials licenses in sealed or unsealed form of greater than a critical mass as defined in §70.4
of this chapter.15 [Program Code: 22155] .......eiiiiiiiiiii ittt ettt e st e e bt e e b e e saeesbeesaseeabeesnseesneesbeenaeeanne
2. Source material:
A. (1) Licenses for possession and use of source material for refining uranium mill concentrates to uranium hexafluoride
or for deconverting uranium hexafluoride in the production of uranium oxides for disposal. [Program Code: 11400] .....
(2) Licenses for possession and use of source material in recovery operations such as milling, in-situ recovery, heap-
leaching, ore buying stations, ion-exchange facilities and in-processing of ores containing source material for extrac-
tion of metals other than uranium or thorium, including licenses authorizing the possession of byproduct waste mate-
rial (tailings) from source material recovery operations, as well as licenses authorizing the possession and mainte-
nance of a facility in a standby mode.
(a) Conventional and Heap Leach facilities [Program Code(s): T1100] .....c.eeiiiiiiiiiiiiiienieeee e
(b) Basic In Situ Recovery facilities [Program Code(s): 11500] .............
(c) Expanded In Situ Recovery facilities [Program Code(s): 11510]
(d) In Situ Recovery Resin facilities [Program Code(s): 11550] ......
(e) Resin Toll Milling facilities [Program Code(s): 11555] ......cccuiiiiiiiiiiiiiiiieiie ettt s
(3) Licenses that authorize the receipt of byproduct material, as defined in Section 11e.(2) of the Atomic Energy Act,
from other persons for possession and disposal, except those licenses subject to the fees in Category 2.A.(2) or Cat-
egory 2.A.(4) [Program Code(s): 11600, T2000] .......cccueruerrerrireentirieentesieerte st eee et sre e sse e e s bt eseessesaeenbesaeesbenanennesneenrenne
(4) Licenses that authorize the receipt of byproduct material, as defined in Section 11e.(2) of the Atomic Energy Act,
from other persons for possession and disposal incidental to the disposal of the uranium waste tailings generated by
the licensee’s milling operations, except those licenses subject to the fees in Category 2.A.(2) [Program Code(s):
22 0 RPN

$7,867,000
$2,736,000
$0
$1,539,000
$770,000

N/A1

$3,100

$8,100
$3,762,000

$6,800

$1,625,000

$38,900
$49,300
$55,800
N/AS
N/AS

N/AS

$22,000
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SCHEDULE OF MATERIALS ANNUAL FEES AND FEES FOR GOVERNMENT AGENCIES LICENSED BY NRC—Continued
[See footnotes at end of table]

Category of materials licenses Annual fees 123

(5) Licenses that authorize the possession of source material related to removal of contaminants (source material) from

drinking water [Program Code(S): TT820] .....c.eiiiiiiuiiiiiiiie ittt st e e sb e e st e e sbe e e b e e san e e be e sn e nne e $6,500
B. Licenses that authorize possession, use, and/or installation of source material for shielding.1¢ 1718 [Program Code:

23 0 PP $3,600
C. Licenses to distribute items containing source material to persons exempt from the licensing requirements of part 40

of this chapter [Program Code: 11240] .......cociiiiiiii ittt b et sae et sae e e sr e e e e s beeaeeabeeaeentenanennennnene e $6,800
D. Licenses to distribute source material to persons generally licensed under part 40 of this chapter [Program Code(s):

24 T =g o T T = 1 SRS $6,600
E. Licenses for possession and use of source material for processing or manufacturing of products or materials con-

taining source material for commercial distribution [Program Code: 11710] ....cooiiiiiiiiiiiiiieee e $8,300
F. All other source material licenses [Program Code(s): 11200, 11220, 11221, 11300, 11800, 11810] .....cevcevrveererreeennen. $7,700

3. Byproduct material:

A. Licenses of broad scope for possession and use of byproduct material issued under parts 30 and 33 of this chapter
for processing or manufacturing of items containing byproduct material for commercial distribution [Program Code(s):
(02722 I T 72 2 1 72 ) PR P TR $30,500

B. Other licenses for possession and use of byproduct material issued under part 30 of this chapter for processing or
manufacturing of items containing byproduct material for commercial distribution [Program Code(s): 03214, 03215,
o T 1 < 2 RSSO $12,800

C. Licenses issued under §§32.72 and/or 32.74 of this chapter authorizing the processing or manufacturing and dis-
tribution or redistribution of radiopharmaceuticals, generators, reagent kits, and/or sources and devices containing by-
product material. This category also includes the possession and use of source material for shielding authorized
under part 40 of this chapter when included on the same license. This category does not apply to licenses issued to
nonprofit educational institutions whose processing or manufacturing is exempt under §171.11(a)(1). [Program

Code(s): 02500, 02511, 02513] $13,500
[ IR | oYY ST V=Y | PSSR N/A.5
E. Licenses for possession and use of byproduct material in sealed sources for irradiation of materials in which the

source is not removed from its shield (self-shielded units) [Program Code(s): 03510, 03520] .......cccccevreerireenvirireennennns $10,000

F. Licenses for possession and use of less than 10,000 curies of byproduct material in sealed sources for irradiation of
materials in which the source is exposed for irradiation purposes. This category also includes underwater irradiators
for irradiation of materials in which the source is not exposed for irradiation purposes [Program Code(s): 03511] ........ $12,200

G. Licenses for possession and use of 10,000 curies or more of byproduct material in sealed sources for irradiation of
materials in which the source is exposed for irradiation purposes. This category also includes underwater irradiators
for irradiation of materials in which the source is not exposed for irradiation purposes [Program Code(s): 03521] ........ $107,900

H. Licenses issued under subpart A of part 32 of this chapter to distribute items containing byproduct material that re-
quire device review to persons exempt from the licensing requirements of part 30 of this chapter, except specific li-
censes authorizing redistribution of items that have been authorized for distribution to persons exempt from the Ii-
censing requirements of part 30 of this chapter [Program Code(s): 03254, 03255] .......cccceeriereeiienierieneniesieseeseeneeneenne $12,300

. Licenses issued under subpart A of part 32 of this chapter to distribute items containing byproduct material or quan-
tities of byproduct material that do not require device evaluation to persons exempt from the licensing requirements
of part 30 of this chapter, except for specific licenses authorizing redistribution of items that have been authorized for
distribution to persons exempt from the licensing requirements of part 30 of this chapter [Program Code(s): 03250,
032571, 03252, 03253, 0B256] ....cuveerueeeureeruriateaaieeaseesuteeaseeaseaaseeasseesaeeateaasseeseesaee et eeaaseeabeeeaseesaeeeabeeeas e e beeanteeneenreenaeeenne $18,200

J. Licenses issued under subpart B of part 32 of this chapter to distribute items containing byproduct material that re-
quire sealed source and/or device review to persons generally licensed under part 31 of this chapter, except specific
licenses authorizing redistribution of items that have been authorized for distribution to persons generally licensed
under part 31 of this chapter [Program Code(s): 03240, 03241, 03243] ......ccceeiieiiieeriieiieiie et $4,700

K. Licenses issued under subpart B of part 32 of this chapter to distribute items containing byproduct material or quan-
tities of byproduct material that do not require sealed source and/or device review to persons generally licensed
under part 31 of this chapter, except specific licenses authorizing redistribution of items that have been authorized for
distribution to persons generally licensed under part 31 of this chapter [Program Code(s): 03242, 03244] ........ccccccuene $3,500

L. Licenses of broad scope for possession and use of byproduct material issued under parts 30 and 33 of this chapter
for research and development that do not authorize commercial distribution. Number of locations of use: 1-5. [Pro-
gram Code(s): 01100, 01110, 01120, 03610, 03611, 03612, 03B613] ...ceeecviriieieriieie ettt $17,700

(1) Licenses of broad scope for possession and use of product material issued under parts 30 and 33 of this chapter
for research and development that do not authorize commercial distribution. Number of locations of use: 6-20. [Pro-
gram Code(s): 04610, 04612, 04614, 04616, 04618, 04620, 04B22] .......ccceeirmiirieeirrieieeiieeieeseeestee st see e e sreesine e $23,800

(2) Licenses of broad scope for possession and use of byproduct material issued under parts 30 and 33 of this chapter
for research and development that do not authorize commercial distribution. Number of locations of use: More than

20. [Program Code(s): 04611, 04613, 04615, 04617, 04619, 04621, 04B23] .......cccuirueiruereeieenieeieneeeeste et $29,700
M. Other licenses for possession and use of byproduct material issued under part 30 of this chapter for research and
development that do not authorize commercial distribution [Program Code(s): 03620] .........cccoervererierereenieneenieneeneenne $12,300

N. Licenses that authorize services for other licensees, except: (1) Licenses that authorize only calibration and/or leak
testing services are subject to the fees specified in fee Category 3.P.; and (2) Licenses that authorize waste disposal
services are subject to the fees specified in fee categories 4.A., 4.B., and 4.C. [Program Code(s): 03219, 03225,
(02 722 ) [ URURRTRPRRRIN $21,100

O. Licenses for possession and use of byproduct material issued under part 34 of this chapter for industrial radiography
operations. This category also includes the possession and use of source material for shielding authorized under part
40 of this chapter when authorized on the same license [Program Code(s): 03310, 03320] ......cccceerveeneerieeeneeriieenneenns $26,000

P. All other specific byproduct material licenses, except those in Categories 4.A. through 9.D.19 [Program Code(s):
02400, 02410, 03120, 03121, 03122, 03123, 03124, 03140, 03130, 03220, 03221, 03222, 03800, 03810, 22130] ...... $7,900
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SCHEDULE OF MATERIALS ANNUAL FEES AND FEES FOR GOVERNMENT AGENCIES LICENSED BY NRC—Continued

[See footnotes at end of table]

Category of materials licenses

Annual fees 123

Q. Registration of devices generally licensed under part 31 of this chapter ...

R. Possession of items or products containing radium—226 identified in 10 CFR 31.12 which exceed the number of
items or limits specified in that section: 14

1. Possession of quantities exceeding the number of items or limits in 10 CFR 31.12(a)(4), or (5) but less than or
equal to 10 times the number of items or limits specified [Program Code(s): 02700] ........ccccueerrrrirrenieeireeneeneeenene
2. Possession of quantities exceeding 10 times the number of items or limits specified in 10 CFR 31.12(a)(4) or (5)
[Program Code(S): D2710] ....eecueruieeerreeeenreeieeste st ettt ettt e s st e e sse e e e s s e e e e s e e s e e areeee e st nee e e e eae e e e nre e e e are e s e ereennenrenanenrenn
S. Licenses for production of accelerator-produced radionuclides [Program Code(s): 03210] ......cceoveereeriieeieeeiieenieeieenee
4. Waste disposal and processing:

A. Licenses specifically authorizing the receipt of waste byproduct material, source material, or special nuclear material
from other persons for the purpose of contingency storage or commercial land disposal by the licensee; or licenses
authorizing contingency storage of low-level radioactive waste at the site of nuclear power reactors; or licenses for re-
ceipt of waste from other persons for incineration or other treatment, packaging of resulting waste and residues, and
transfer of packages to another person authorized to receive or dispose of waste material [Program Code(s): 03231,
03233, 03235, 03236, 06100, 0BT0T] ...eeiiuiiiirieiitieitie ittt sttt sr et e b e e b e e e b e e sae e e b e e saa e e s beesaneesbeeereesaneenne

B. Licenses specifically authorizing the receipt of waste byproduct material, source material, or special nuclear material
from other persons for the purpose of packaging or repackaging the material. The licensee will dispose of the mate-
rial by transfer to another person authorized to receive or dispose of the material [Program Code(s): 03234] ...............

C. Licenses specifically authorizing the receipt of prepackaged waste byproduct material, source material, or special nu-
clear material from other persons. The licensee will dispose of the material by transfer to another person authorized
to receive or dispose of the material [Program Code(s): 03232] ........ccouiieeriiieririerii ettt sr e nne s

5. Well logging:

A. Licenses for possession and use of byproduct material, source material, and/or special nuclear material for well log-
ging, well surveys, and tracer studies other than field flooding tracer studies [Program Code(s): 03110, 03111, 03112]

B. Licenses for possession and use of byproduct material for field flooding tracer studies. [Program Code(s): 03113] .....

6. Nuclear laundries:

A. Licenses for commercial collection and laundry of items contaminated with byproduct material, source material, or

special nuclear material [Program Code(S): 0B218] ......ooouiiiiiiiiiiiie ettt ettt se e e b e st e saeesneenaeeenne
7. Medical licenses:

A. Licenses issued under parts 30, 35, 40, and 70 of this chapter for human use of byproduct material, source material,
or special nuclear material in sealed sources contained in gamma stereotactic radiosurgery units, teletherapy de-
vices, or similar beam therapy devices. This category also includes the possession and use of source material for
shielding when authorized on the same license. [Program Code(s): 02300, 02310] .......ccceerverrerieererieenereeneeseeneeseeneenne

B. Licenses of broad scope issued to medical institutions or two or more physicians under parts 30, 33, 35, 40, and 70
of this chapter authorizing research and development, including human use of byproduct material, except licenses for
byproduct material, source material, or special nuclear material in sealed sources contained in teletherapy devices.
This category also includes the possession and use of source material for shielding when authorized on the same li-
cense.9 [Program CoAe(S): D271T0] ....euiueiiuiiiieeiieeet ettt ettt ettt et b e sae e et e sab e et e e easeesaeesabeesae e e beeeneeeneenareenteeenne

C. Other licenses issued under parts 30, 35, 40, and 70 of this chapter for human use of byproduct material, source
material, and/or special nuclear material, except licenses for byproduct material, source material, or special nuclear
material in sealed sources contained in teletherapy devices. This category also includes the possession and use of
source material for shielding when authorized on the same license.®20 [Program Code(s): 02120, 02121, 02200,
02201, 02210, 02220, 02230, 02231, 02240, 22160] ......ccceerrerieiririeertesieerre st eee st eee st eeesreeseesbeessesbesaeesbesaeestenaeennenaeerenne

8. Civil defense:

A. Licenses for possession and use of byproduct material, source material, or special nuclear material for civil defense

activities [Program Code(S): 037 T0] ...eccueeiiiiteeiteetie ettt ettt ettt e s s e e s st e sate e st e e eab e e saeeeabeesaeeebeeaaseeabeesateenaeeebeenaneenne
9. Device, product, or sealed source safety evaluation:

A. Registrations issued for the safety evaluation of devices or products containing byproduct material, source material,
or special nuclear material, except reactor fuel devices, for commercial distribution .............ccccooiiiiiiiiiiiee

B. Registrations issued for the safety evaluation of devices or products containing byproduct material, source material,
or special nuclear material manufactured in accordance with the unique specifications of, and for use by, a single ap-
plicant, eXCept reaCtOr FUBI AEVICES .......c.eiiiiiie e eee e et e s e e e e e et e e st eeessae e e easseeeeasaeeeensaeeesnseeeanneeeennneennnnen

C. Registrations issued for the safety evaluation of sealed sources containing byproduct material, source material, or
special nuclear material, except reactor fuel, for commercial distribution ...........ccceiiiiriiii e

D. Registrations issued for the safety evaluation of sealed sources containing byproduct material, source material, or
special nuclear material, manufactured in accordance with the unique specifications of, and for use by, a single appli-
(o= L A=Y (ot o g (=Y (o (o 1 U 1= PP UPTTRTPPN

10. Transportation of radioactive material:

A. Certificates of Compliance or other package approvals issued for design of casks, packages, and shipping con-
tainers.

1. Spent Fuel, High-Level Waste, and plutonium air PACKAGES .......cccveririeriiriiiiiieeesieee sttt
P O (1= g 0= 1] (TSP P P UROTRUSPPRN

B. Quality assurance program approvals issued under part 71 of this chapter.

1. Users and Fabricators ..
P2 © F =Y £ PT TP PRUPRN

C. Evaluation of security plans, route approvals, route surveys, and transportation security devices (including immo-
bilization devices)

11. Standardized spent fuel facilities .................
12. Special Projects [Program Code(s): 25110] ................
13. A. Spent fuel storage cask Certificate 0f COMPIANCE .........ooiuiiiiiiiiiie et

N/A.13

$7,900

$8,400
$30,800

N/AS

$21,900

$14,800

$14,500
N/AS

$0

$24,700

$37,400

$13,200

$7,900

$7,900

$13,000

$7,600

$1,500

N/A®
N/A®

N/A®
N/A®

N/AS
N/A.6
N/AS
N/A®



41196 Federal Register/Vol. 81, No. 122/Friday, June 24, 2016/Rules and Regulations

SCHEDULE OF MATERIALS ANNUAL FEES AND FEES FOR GOVERNMENT AGENCIES LICENSED BY NRC—Continued
[See footnotes at end of table]

Category of materials licenses Annual fees 123

B. General licenses for storage of spent fuel under 10 CFR 72.210 .......cccoiiiiiiiiiiii e N/A12

14. Decommissioning/Reclamation:
A. Byproduct, source, or special nuclear material licenses and other approvals authorizing decommissioning, decon-
tamination, reclamation, or site restoration activities under parts 30, 40, 70, 72, and 76 of this chapter, including mas-

ter materials licenses (MMLs) [Program Code(s): 3900, 11900, 21135, 21215, 21240, 21325, 22200] .......cccccovvrrverncene N/A7
B. Site-specific decommissioning activities associated with unlicensed sites, including MMLs, whether or not the sites
have been PreviouUSIy ICENSEA .........cooii ittt et e et e s be e et e e saa e e b e e et e e sae e st e e nanas N/A7
LR [ ] oTo T d= g To I =Nt o T  [To7=Y g Tl SOV RUPPUR N/A8
TB. RECIPIOCIY ..ttt ettt e et e e h et et e e e he e e b e e e he e et e e eae e e b e e e a b e e e b e e e et e e ehs e e b e e e be e e be e st e e be e e bt e nneeene s N/A8
17. Master materials licenses of broad scope issued to Government agencies [Program Code(s): 03614] .......cccccceerieenieernenne $343,000
18. Department of Energy:
A. Certificates Of COMPIANCE ........ooiiiiiiiiie ittt ettt e e bt e sa et e bt e sa e e e b e e aas e e bt e saeeebeeeabeeaaeeenbeesaeesnneaaseeanne $1,366,00010
B. Uranium Mill Tailings Radiation Control Act (UMTRCA) aCtiVIties ........cociiiiiiiiiiiiiiii et $545,000

1 Annual fees will be assessed based on whether a licensee held a valid license with the NRC authorizing possession and use of radioactive
material during the current FY. The annual fee is waived for those materials licenses and holders of certificates, registrations, and approvals who
either filed for termination of their licenses or approvals or filed for possession only/storage licenses before October 1, 2015, and permanently
ceased licensed activities entirely before this date. Annual fees for licensees who filed for termination of a license, downgrade of a license, or for
a possession-only license during the FY and for new licenses issued during the FY will be prorated in accordance with the provisions of
§171.17. If a person holds more than one license, certificate, registration, or approval, the annual fee(s) will be assessed for each license, certifi-
cate, registration, or approval held by that person. For licenses that authorize more than one activity on a single license (e.g., human use and
irradiator activities), annual fees will be assessed for each category applicable to the license.

2 Payment of the prescribed annual fee does not automatically renew the license, certificate, registration, or approval for which the fee is paid.
Renewal applications must be filed in accordance with the requirements of parts 30, 40, 70, 71, 72, or 76 of this chapter.

3 Each FY, fees for these materials licenses will be calculated and assessed in accordance with § 171.13 and will be published in the Federal
Register for notice and comment.

4 Other facilities include licenses for extraction of metals, heavy metals, and rare earths.

5 There are no existing NRC licenses in these fee categories. If NRC issues a license for these categories, the Commission will consider es-
tablishing an annual fee for this type of license.

6 Standardized spent fuel facilities, 10 CFR parts 71 and 72 Certificates of Compliance and related Quality Assurance program approvals, and
special reviews, such as topical reports, are not assessed an annual fee because the generic costs of regulating these activities are primarily at-
tributable to users of the designs, certificates, and topical reports.

7Licensees in this category are not assessed an annual fee because they are charged an annual fee in other categories while they are Ii-
censed to operate.

8 No annual fee is charged because it is not practical to administer due to the relatively short life or temporary nature of the license.

9 Separate annual fees will not be assessed for pacemaker licenses issued to medical institutions that also hold nuclear medicine licenses
under fee categories 7.B. or 7.C.

10 This includes Certificates of Compliance issued to the U.S. Department of Energy that are not funded from the Nuclear Waste Fund.

11 See §171.15(c).

12 See §171.15(c).

13 No annual fee is charged for this category because the cost of the general license registration program applicable to licenses in this cat-
egory will be recovered through 10 CFR part 170 fees.

14 Persons who possess radium sources that are used for operational purposes in another fee category are not also subject to the fees in this
category. (This exception does not apply if the radium sources are possessed for storage only.)

15 Licensees paying annual fees under category 1.A., 1.B., and 1.E. are not subject to the annual fees for categories 1.C., 1.D., and 1.F. for
sealed sources authorized in the license.

16Licensees subject to fees under categories 1.A., 1.B., 1.E., or 2.A. must pay the largest applicable fee and are not subject to additional fees
listed in this table.

17 Licensees paying fees under 3.C. are not subject to fees under 2.B. for possession and shielding authorized on the same license.

18 | jcensees paying fees under 7.C. are not subject to fees under 2.B. for possession and shielding authorized on the same license.

19 Licensees paying fees under 3.N. are not subject to paying fees under 3.P. for calibration or leak testing services authorized on the same li-
cense.

20 Licensees paying fees under 7.B. are not subject to paying fees under 7.C. for broad scope license licenses issued under parts 30, 35, 40,
and 70 of this chapter for human use of byproduct material, source material, and/or special nuclear material, except licenses for byproduct mate-
rial, source material, or special nuclear material in sealed sources contained in teletherapy devices authorized on the same license.

(e) The fee-relief adjustment allocated fees. The activities comprising the FY FEDERAL ELECTION COMMISSION

to annual fees includes the budgeted 2016 fee-relief adjustment are as

resources for the activities listed in follows: 11 CFR Part 111
paragraph (e)(1) of this section, plus the « * * * *

total budgeted resources for the [Docket No. 2016-04]

activities included in paragraphs )(2) Dated at Rockville, Maryland, this 7th day

and (3) of this section, as reduced by the of June, 2016. Civ_il Monetary Penalties Inflation
appropriations the NRC receives for For the Nuclear Regulatory Commission. Adjustments

these types of activities. If the NRC’s Maureen E. Wylie, AGENCY: Federal Election Commission.
appropriations for these types of Chief Financial Officer. ACTION: Interim final rules.

activities are greater than the budgeted [FR Doc. 2016-14490 Filed 6-23—16; 8:45 am)]

resources for the activities included in BILLING CODE 7590-01—P SUMMARY: As required by the Federal
paragraphs (e)(2) and (3) of this section Civil Penalties Inflation Adjustment Act
for a given fiscal year, a negative fee- Improvements Act of 2015, the Federal
relief adjustment (or annual fee Election Commission is adopting

reduction) will be allocated to annual interim final rules to adjust for inflation
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the civil monetary penalties established
under the Federal Election Campaign
Act, the Presidential Election Campaign
Fund Act, and the Presidential Primary
Matching Payment Account Act. The
civil monetary penalties being adjusted
are those negotiated by the Commission
or imposed by a court for certain
statutory violations; and those imposed
by the Commission for late filing of or
failure to file certain reports required by
the Federal Election Campaign Act. The
adjusted civil monetary penalties are
calculated according to a statutory
formula and the adjusted amounts will
apply to penalties assessed after the
effective date of these rules.

DATES: The interim final rules are
effective on August 1, 2016. Comments
must be submitted on or before July 25,
2016.

ADDRESSES: All comments must be in
writing. Commenters are encouraged to
submit comments electronically via the
Commission’s Web site at http://
www.fec.gov/fosers, reference REG
2016-02, or by email to
InflationAdjustment@fec.gov.
Alternatively, commenters may submit
comments in paper form, addressed to
the Federal Election Commission, Attn.:
Neven F. Stipanovic, Acting Assistant
General Counsel, 999 E Street NW.,
Washington, DC 20463.

Each commenter must provide, at a
minimum, his or her first name, last
name, city, state, and zip code. All
properly submitted comments,
including attachments, will become part
of the public record, and the
Commission will make comments
available for public viewing on the
Commission’s Web site and in the
Commission’s Public Records Office.
Accordingly, commenters should not
provide in their comments any
information that they do not wish to
make public, such as a home street
address, personal email address, date of
birth, phone number, social security
number, or driver’s license number, or
any information that is restricted from
disclosure, such as trade secrets or
commercial or financial information
that is privileged or confidential.

FOR FURTHER INFORMATION CONTACT: Mr.
Neven F. Stipanovic, Acting Assistant
General Counsel, or Ms. Esther D.
Gyory, Attorney, Office of General
Counsel, 999 E Street NW., Washington,
DC 20463, (202) 694—1650 or (800) 424—
9530.

SUPPLEMENTARY INFORMATION: The
Federal Civil Penalties Inflation
Adjustment Act Improvements Act of
2015 (the “2015 Act”) ! amended the

1Public Law 114-74, sec. 701, 129 Stat. 584, 599.

Federal Civil Penalties Inflation
Adjustment Act of 1990 (the “Inflation
Adjustment Act”) 2 to improve the
effectiveness of civil monetary penalties
and to maintain their deterrent effect.
Prior to the 2015 Act, the Inflation
Adjustment Act required federal
agencies, including the Commission, to
adjust for inflation the civil monetary
penalties within their jurisdiction at
least once every four years according to
detailed formulas. The Commission last
adjusted its civil monetary penalties for
inflation in 2013. Civil Monetary
Penalties Inflation Adjustments, 78 FR
44419 (July 24, 2013). As amended by
the 2015 Act, the Inflation Adjustment
Act now requires federal agencies to
make a one-time “catch-up” adjustment
to civil monetary penalties, which must
take effect no later than August 1, 2016,
and to adjust civil monetary penalties
annually thereafter using newly
prescribed formulas.3

The Inflation Adjustment Act defines
a civil monetary penalty as “any
penalty, fine, or other sanction” that (1)
“is for a specific amount” or “has a
maximum amount” under federal law;
and (2) that a federal agency assesses or
enforces “pursuant to an administrative
proceeding or a civil action” in federal
court.* Under the Federal Election
Campaign Act, 52 U.S.C. 3010146
(“FECA”), the Commission may assess
and enforce civil monetary penalties for
violations of FECA, the Presidential
Election Campaign Fund Act, 26 U.S.C.
9001-13, and the Presidential Primary
Matching Payment Account Act, 26
U.S.C. 9031—42. As required by the
Inflation Adjustment Act, and pursuant
to guidance issued by the Office of
Management and Budget,5 the
Commission is now making a one-time
catch-up adjustment to the civil
monetary penalties within its
jurisdiction, according to the prescribed
formulas. The Commission will
implement annual inflation adjustments
beginning in January 2017.

2Public Law 101-410, 104 Stat. 890 (codified at
28 U.S.C. 2461 note), as amended by Debt
Collection Improvement Act of 1996, Public Law
104-134, sec. 31001(s)(1), 110 Stat. 1321, 1373;
Federal Reports Elimination Act of 1998, Public
Law 105-362, sec. 1301, 112 Stat. 3280.

3Inflation Adjustment Act secs. 4(b), 5.

4Inflation Adjustment Act sec. 3(2).

5 See Inflation Adjustment Act sec. 7(a) (requiring
OMB to “issue guidance to agencies on
implementing the inflation adjustments required
under this Act”); see also Memorandum from
Shaun Donovan, Director, Office of Management
and Budget, to Heads of Executive Departments and
Agencies, M—16-06 at 3 (Feb. 24, 2016) (“OMB
Memorandum”), https://www.whitehouse.gov/sites/
default/files/omb/memoranda/2016/m-16-06.pdyf.

Administrative Procedure Act

As required by the 2015 Act, the
Commission is issuing these rules as
interim final rules. The interim final
rules will take effect on August 1, 2016,
the date by which Congress mandated
that agencies make their catch-up
adjustment effective.

The Administrative Procedure Act’s
(““APA’s”’) notice-and-comment
requirement does not apply here
because Congress specifically directed
agencies to make adjustments to civil
monetary penalties through an interim
final rule.® Nonetheless, the public may
comment on these interim final rules,
and the Commission may address any
comments received in a later
rulemaking document. Furthermore,
because the inflation adjustments made
through the interim final rules are
required by Congress and involve no
Commission discretion or policy
judgments, these rules do not need to be
submitted to the Speaker of the House
of Representatives or the President of
the Senate under the Congressional
Review Act, 5 U.S.C. 801 et seq.
Moreover, because the APA’s notice-
and-comment procedures do not apply
to these interim final rules, the
Commission is not required to conduct
a regulatory flexibility analysis under 5
U.S.C. 603 or 604. See 5 U.S.C. 601(2),
604(a). Nor is the Commission required
to submit these revisions for
congressional review under FECA. See 5
U.S.C. 30111(d)(1), (4) (providing for
congressional review when Commission
“prescribe[s]” a “rule of law”’). The new
penalty amounts will apply to civil
monetary penalties that are assessed
after the date the increase takes effect,
even if the associated violation predated
the increase.”

Explanation and Justification

Under the Inflation Adjustment Act,
the Commission now must adjust each
civil monetary penalty for inflation by
applying a cost-of-living-adjustment
(““COLA”) ratio. The COLA ratio is the
percentage that the consumer price
index (“CPI”) 8 for October 2015
exceeds the CPI for October of the
“baseline year,” which is the calendar
year when the civil monetary penalty

6 See, e.g., Asiana Airlines v. FAA, 134 F.3d 393,
396-99 (D.C. Cir. 1998) (finding APA “notice and
comment”’ requirement not applicable where
Congress clearly expressed intent to depart from
normal APA procedures); see also Inflation
Adjustment Act sec. 4(a), (b)(1) (requiring federal
agencies to adjust civil monetary penalties “through
an interim final rulemaking”).

7 Inflation Adjustment Act sec. 6.

8 The Inflation Adjustment Act uses the CPI “for
all-urban consumers published by the Department
of Labor.” Id. sec. 3.


https://www.whitehouse.gov/sites/default/files/omb/memoranda/2016/m-16-06.pdf
https://www.whitehouse.gov/sites/default/files/omb/memoranda/2016/m-16-06.pdf
mailto:InflationAdjustment@fec.gov
http://www.fec.gov/fosers
http://www.fec.gov/fosers
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was first established, or when it was
most recently adjusted under a
provision of law other than the Inflation
Adjustment Act.? To calculate the
adjusted penalty, the Commission must
multiply the civil monetary penalty
amount in the baseline year by the
COLA ratio.1° The civil monetary
penalty, however, may not be increased
by more than 150% of the civil
monetary penalty amount in effect on
November 2, 2015.11

The Commission assesses two types of
civil monetary penalties that now must
be adjusted for inflation. First are those
penalties that are either negotiated by
the Commission or imposed by a court
for violations of FECA, the Presidential
Election Campaign Fund Act, and the
Presidential Primary Matching Payment
Account Act. These civil monetary
penalties are set forth at 11 CFR 111.24.
Second are the civil monetary penalties
assessed through the Commission’s
Administrative Fines Program for late
filing or non-filing of certain reports
required by FECA. See 52 U.S.C.
30109(a)(4)(C) (authorizing
Administrative Fines Program), 30104(a)
(requiring political committee treasurers
to report receipts and disbursements

within certain time periods). The
penalty schedules for these civil
monetary penalties are set out at 11 CFR
111.43 and 111.44.

1. 11 CFR 111.24—Civil Penalties

FECA established the civil monetary
penalties for violations of FECA and the
other statutes within the Commission’s
jurisdiction. See 52 U.S.C. 30109(a)(5),
(6), (12). Commission regulations in 11
CFR 111.24 provide the current
inflation-adjusted amount for each such
civil monetary penalty. To calculate the
catch-up adjustment for each of the five
civil monetary penalties in 11 CFR
111.24, the Commission must first
identify the later of: The year the civil
monetary penalty was first established,
or the year it was last adjusted by law
other than under the Inflation
Adjustment Act. The Commission then
must apply the COLA ratio to the
amount of the civil monetary penalty in
effect in the baseline year.12

The civil monetary penalties at 11
CFR 111.24(a)(1) and 11 CFR 24(a)(2)(i)
were established by statute in 1976.13
The civil monetary penalty at 11 CFR
111.24(a)(2)(ii) was established in
2002.14 The civil monetary penalties at

11 CFR 111.24(b) were established in
1980.15 None of these penalties has been
adjusted since its establishment, other
than for inflation. Accordingly, as
described above, the Commission
determines the adjusted penalty amount
by multiplying the amount of the
penalty in the baseline year by the
COLA ratio for that year and rounding
that figure to the nearest dollar. But the
Commission may not increase the civil
monetary penalty amount by more than
150% of the amount that was in effect
for that civil monetary penalty on
November 2, 2015. Thus, for example,
in section 111.24(a)(1), the 2015 civil
monetary penalty amount was $7,500.
The maximum the new civil monetary
penalty can increase by is 150% of that
amount, which would be an increase of
$11,250, for a maximum penalty of
$18,750. Because applying the COLA
ratio to the originally established
penalty amount would lead to an
adjusted penalty of approximately
$20,500, which exceeds the 150% cap
amount, the new civil monetary penalty
for section 111.24(a)(1) is $18,750. The
actual adjustment to each civil monetary
penalty is shown in the chart below.

- Adjusted o New
; : Civil penalt COLA 2015 150% Ca gt
Section Baseline year | T ye%r est?/ Ratio 16 (r%i?]?j%) Penalty amt. (rounded’)) pe(;;rll\g:ty

11 CFR 111.24(a)(1) «cveovverveenne 1976 $5,000 4.10774 $20,539 $7,500 $18,750 $18,750
11 CFR 111.24(a)(2)(i) .. 1976 10,000 4.10774 41,077 16,000 40,000 40,000
11 CFR 111.24(a)(2)(ii) .. 2002 50,000 1.31185 65,593 65,000 162,500 65,593
11 CFR 111.24(b) .......... 1980 2,000 2.80469 5,609 3,200 8,000 5,609
11 CFR 111.24(D) .ccoecvevviirene 1980 5,000 2.80469 14,023 7,500 18,750 14,023

2.11 CFR 111.43, 111.44—
Administrative Fines

FECA authorizes the Commission to
assess civil monetary penalties for
violations of the reporting requirements
of 52 U.S.C. 30104(a) according to the
penalty schedules “established and
published by the Commission.” 52
U.S.C. 30109(a)(4)(C)(). The
Commission has established two such
schedules: The schedule in 11 CFR
111.43(a) applies to reports that are not
election sensitive, and the schedule in
11 CFR 111.43(b) applies to reports that
are election sensitive.1” Each schedule

91d. sec. 5(b)(2)(A).

10]d. sec. 5(b)(2)(B).

111d. sec. 5(b)(2)(C).

12 The COLA ratios are provided in the OMB
Memorandum, M—16-06 at 6.

13Public Law 94-283, sec. 109, 90 Stat. 475
(codified at 52 U.S.C. 30109(a)(5)(A)—(B)); see also
Civil Monetary Penalties Inflation Adjustments, 78
FR 44419 (July 24, 2013) (2013 Adjustment); Civil
Monetary Penalties Inflation Adjustments, 74 FR
31345, 31346 (July 1, 2009), amended by Civil
Monetary Penalties Inflation Adjustments, 74 FR

contains two columns of penalties, one
for late-filed reports and one for non-
filed reports, with penalties based on
the level of financial activity in the
report and its lateness (where
applicable).18 In addition, 11 CFR
111.43(c) establishes a civil monetary
penalty for situations in which a
committee fails to file a report and the
Commission cannot calculate the
relevant level of activity. Finally, 11
CFR 111.44 establishes a civil monetary
penalty for failure to file timely reports
of contributions received less than 20

37161 (July 28, 2009) (collectively, “2009
Adjustment”); Inflation Adjustments for Civil
Monetary Penalties, 70 FR 34633, 34634 (June 15,
2005) (“2005 Adjustment”); Adjustments to Civil
Monetary Penalty Amounts, 62 FR 11316 (Mar. 12,
1997) (1997 Adjustment”).

14 Public Law 107-155, sec. 312(a), 116 Stat. 81
(codified at 52 U.S.C. 30109(a)(5)(B)); see also 2013
Adjustment, 78 FR at 44420; 2009 Adjustment, 74
FR at 31346, 74 FR 37161; 2005 Adjustment, 70 FR
at 34634.

days, but more than 48 hours, before an
election. See 52 U.S.C. 30104(a)(6).

The Commission established the
penalty schedules in 11 CFR 111.43(a)
and (b) in 2000, when the Commission
promulgated its Administrative Fines
program. Administrative Fines, 65 FR
31787, 31796—-97 (May 19, 2000) (2000
Administrative Fines”). In 2003, the
Commission adjusted these schedules to
reduce certain penalties for political
committees with low levels of financial
activity. Administrative Fines, 68 FR
12572, 12573 (Mar. 17, 2003) (‘2003
Administrative Fines”) (establishing

15 Public Law 96-187, sec. 108, 93 Stat. 1339
(codified at 52 U.S.C. 30109(a)(12)); see also 2013
Adjustment, 78 FR at 44420; 2009 Adjustment, 74
FR at 31346, 74 FR 37161; 2005 Adjustment, 70 FR
at 34635; 1997 Adjustment, 62 FR at 11316-17.

16 OMB Memorandum, Table A.

17 Election sensitive reports are certain reports
due shortly before an election. See 11 CFR
111.43(d)(1).

18 A report is considered to be “not filed” if it is
never filed or is filed more than a certain number
of days after its due date. See 11 CFR 111.43(e).
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“new schedules that reduce civil money
penalties for . . . committees with less
than $50,000 in activity”’). Other than
for inflation, these penalty schedules
have not been adjusted since 2003.19
The civil monetary penalties in 11 CFR
111.43(c) and 111.44 were established
in 2000 and, except for inflation, have
not been adjusted since.2°

As described above, to determine the
adjusted penalty amount, the
Commission first multiplies the amount
of the penalty in the baseline year by the
COLA ratio for that year and rounds that
figure to the nearest dollar. For certain
penalties assessed at low levels of
financial activity (up to $49,999.99) the
baseline year is 2003. 2003
Administrative Fines, 68 FR at 12573—
75. For all other penalties, the baseline
year is 2000. 2000 Administrative Fines,
65 FR at 31792-98. The adjusted civil
monetary penalty for each level of
activity is the baseline year penalty
amount multiplied by the COLA ratio
that is provided in the OMB
Memorandum. None of these adjusted
civil monetary penalties exceeds the

150% cap. The new civil monetary
penalties are shown in the schedules in
the revised rule text, below.

List of Subjects in 11 CFR Part 111

Administrative practice and
procedures, Elections, Law enforcement,
Penalties.

For the reasons set out in the
preamble, the Federal Election
Commission amends subchapter A of
chapter I of title 11 of the Code of
Federal Regulations as follows:

PART 111—COMPLIANCE
PROCEDURE (52 U.S.C. 30109,
30107(a))

m 1. The authority citation for part 111
continues to read as follows:

Authority: 52 U.S.C. 30102(i), 30109,
30107(a), 30111(a)(8); 28 U.S.C. 2461 nt.; 31
U.S.C. 3701, 3711, 3716-3719, and 3820A, as
amended; 31 CFR parts 285 and 900-904.

§111.24 [Amended]

m 2. Section 111.24 is amended as
follows:

In the table below, for each section
indicated in the left column, remove the
number indicated in the middle
column, and add in its place the number
indicated in the right column.

Section Remove Add
111.24(@)(1) .ovevrererrernns $7,500 | $18,750
111.24(a)(2)(i) ... 16,000 40,000
LR R IZYE V13 1(1) R— 65,000 65,593
111.24(B) oo 3,200 5,609
111.24(0) covveveeeeen 7,500 | 14,023

m 3. Section 111.43 is amended by
revising paragraphs (a), (b), and (c) to
read as follows:

§111.43 What are the schedules of
penalties?

(a) The civil money penalty for all
reports that are filed late or not filed,
except election sensitive reports and
pre-election reports under 11 CFR 104.5,
shall be calculated in accordance with
the following schedule of penalties:

Lfethe Ievellof activity in the And the report was filed late, the civil money penalty Or the report was not filed, the civil money penalty is:

port was: is:

$1-4,999.99 @ .......ccoceee. [$32 + ($6 x Number of days late)] x [1 + (.25 x Num- | $321 x [1 + (.25 x Number of previous violations)].
ber of previous violations)].

$5,000-9,999.99 ........cceeeee.. [$64 + ($6 x Number of days late)] x [1 + (.25 x Num- | $386 x [1 + (.25 x Number of previous violations)].
ber of previous violations)].

$10,000-24,999.99 .......c.c... [$137 + ($6 x Number of days late)] x [1 + (.25 x Num- | $643 x [1 + (.25 x Number of previous violations)].
ber of previous violations)].

$25,000-49,999.99 ..........c..... [$273 + ($26 x Number of days late)] x [1 + (.25 x | $1,157 x [1 + (.25 x Number of previous violations)].
Number of previous violations)].

$50,000-74,999.99 ................ [$410 + ($103 x Number of days late)] x [1 + (.25 x | $3,691 x [1 + (.25 x Number of previous violations)].
Number of previous violations)].

$75,000-99,999.99 .......cc... [$547 + ($137 x Number of days late)] x [1 + (.25 x | $4,784 x [1 + (.25 x Number of previous violations)].
Number of previous violations)].

$100,000-149,999.99 ............ [$820 + ($171 x Number of days late)] x [1 + (.25 x | $6,151 x [1 + (.25 x Number of previous violations)].
Number of previous violations)].

$150,000-199,999.99 ............ [$1,094 + ($205 x Number of days late)] x [1 + (.25 x | $7,518 x [1 + (.25 x Number of previous violations)].
Number of previous violations)].

$200,000-249,999.99 ............ [$1,367 + ($239 x Number of days late)] x [1 + (.25 x | $8,885 x [1 + (.25 x Number of previous violations)].
Number of previous violations)].

$250,000-349,999.99 ............ [$2,050 + ($273 x Number of days late)] x [1 + (.25 x | $10,935 x [1 + (.25 x Number of previous violations)].
Number of previous violations)].

$350,000-449,999.99 ............ [$2,734 + ($273 x Number of days late)] x [1 + (.25 x | $12,302 x [1 + (.25 x Number of previous violations)].
Number of previous violations)].

$450,000-549,999.99 ............ [$3,417 + ($273 x Number of days late)] x [1 + (.25 x | $12,985 x [1 + (.25 x Number of previous violations)].
Number of previous violations)].

$550,000-649,999.99 ............ [$4,101 + ($273 x Number of days late)] x [1 + (.25 x | $13,669 x [1 + (.25 x Number of previous violations)].
Number of previous violations)].

$650,000-749,999.99 ............ [$4,784 + ($273 x Number of days late)] x [1 + (.25 x | $14,352 x [1 + (.25 x Number of previous violations)].
Number of previous violations)].

$750,000-849,999.99 ............ [$5,468 + ($273 x Number of days late)] x [1 + (.25 x | $15,036 x [1 + (.25 x Number of previous violations)].
Number of previous violations)].

$850,000-949,999.99 ............ [$6,151 + ($273 x Number of days late)] x [1 + (.25 x | $15,719 x [1 + (.25 x Number of previous violations)].
Number of previous violations)].

$950,000 OF OVEr .....ovvrueenenne [$6,834 + ($273 x Number of days late)] x [1 + (.25 x | $16,403 x [1 + (.25 x Number of previous violations)].
Number of previous violations)].

aThe civil money penalty for a respondent who does not have any previous violations will not exceed the level of activity in the report.

19 See 2013 Adjustment, 78 FR at 44420; 2009
Adjustment, 74 FR at 31346—47; 2005 Adjustment,

70 FR at 34635.

202000 Administrative Fines, 65 FR at 31797-98;
see also 2013 Adjustment, 78 FR at 44420; 2009

Adjustment, 74 FR at 31347; 2005 Adjustment, 70
FR at 34635.



41200

Federal Register/Vol. 81, No. 122/Friday, June 24, 2016/Rules and Regulations

(b) The civil money penalty for
election sensitive reports that are filed

of penalties:

late or not filed shall be calculated in

accordance with the following schedule

If the level of activity in the
report was:

And the report was filed late, the civil money penalty

is:

Or the report was not filed, the civil money penalty is:

$1-$4,999.992 ...
$5,000-$9,999.99 ..................
$10,000-24,999.99 ................
$25,000-49,999.99 ................
$50,000-74,999.99 ................
$75,000-99,999.99 ................
$100,000-149,999.99 ............
$150,000-199,999.99 ............
$200,000-249,999.99 ............
$250,000-349,999.99 ............
$350,000-449,999.99 ............
$450,000-549,999.99 ............
$550,000-649,999.99 ............
$650,000-749,999.99 ............
$750,000-849,999.99 ............

$850,000-949,999.99 ............

[$64 + ($13 x Number of days late)] x [1 + (.25
ber of previous violations)].

x Num-

[$129 + ($13 x Number of days late)] x [1 + (.25 X

Number of previous violations)].

[$193 + ($13 x Number of days late)] x [1 + (.25 X

Number of previous violations)].

[$410 + ($32 x Number of days late)] x [1 + (.25 X

Number of previous violations)].

[$615 + ($103 x Number of days late)] x [1 + (.25 x

Number of previous violations)].

[$820 + ($137 x Number of days late)] x [1 + (.25 x

Number of previous violations)].

[$1,230 + ($171 x Number of days late)] x [1
Number of previous violations)].

[$1,640 + ($205 x Number of days late)] x [1
Number of previous violations)].

[$2,050 + ($239 x Number of days late)] x [1
Number of previous violations)].

[$3,076 + ($273 x Number of days late)] x [1
Number of previous violations)].

[$4,101+ ($273 x Number of days late)] x [1
Number of previous violations)].

[$5,126 + ($273 x Number of days late)] x [1
Number of previous violations)].

[$6,151 + ($273 x Number of days late)] x [1
Number of previous violations)].

[$7,176 + ($273 x Number of days late)] x [1
Number of previous violations)].

[$8,201 + ($273 x Number of days late)] x [1
Number of previous violations)].

[$9,227 + ($273 x Number of days late)] x [1
Number of previous violations)].

+ (.25 x
+ (.25 x
+ (.25 x
+ (.25 x
+ (.25 x
+ (.25 x
+ (.25 x
+ (.25 x
+ (.25 x

+ (.25 x

$950,000 or over ...................

[$10,252 + ($273 x Number of days late)] x [1 + (.25 x
Number of previous violations)].

$643 x [1 + (.25 x Number of previous violations)].
$771 x [1 + (.25 x Number of previous violations)].
$1,157 x [1 + (.25 x Number of previous violations)].
$1,800 x [1 + (.25 x Number of previous violations)].
$4,101 x [1 + (.25 x Number of previous violations)].
$5,468 x [1 + (.25 x Number of previous violations)].
$6,834 x [1 + (.25 x Number of previous violations)].
$8,201 x [1 + (.25 x Number of previous violations)].
$10,252 x [1 + (.25 x Number of previous violations)].
$12,302 x [1 + (.25 x Number of previous violations)].
$13,669 x [1 + (.25 x Number of previous violations)].
$15,036 x [1 + (.25 x Number of previous violations)].
$16,403 x [1 + (.25 x Number of previous violations)].
$17,770 x [1 + (.25 x Number of previous violations)].
$19,136 x [1 + (.25 x Number of previous violations)].
$20,503 x [1 + (.25 x Number of previous violations)].

$21,870 x [1 + (.25 x Number of previous violations)].

aThe civil money penalty for a respondent who does not have any previous violations will not exceed the level of activity in the report.

(c) If the respondent fails to file a
required report and the Commission
cannot calculate the level of activity
under paragraph (d) of this section, then
the civil money penalty shall be $7,518.

* * * * *

§111.44 [Amended]

m 4.In § 111.44, paragraph (a)(1) is
amended by removing “$110” and
adding in its place “$137".

Dated: June 16, 2016.

On behalf of the Commission.
Matthew S. Petersen,
Chairman, Federal Election Commission.
[FR Doc. 2016—14877 Filed 6—23—-16; 8:45 am]
BILLING CODE 6715-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Parts 25, 121, and 129

[Docket No.: FAA-2014-0500; Amdt. Nos.
25-142, 21-376, and 129-53]

RIN 2120-AK30

Fuel Tank Vent Fire Protection

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: The FAA is amending certain
airworthiness regulations for transport
category airplanes to require fuel tank
designs that prevent a fuel tank
explosion caused by the propagation of
flames, from external fires, through the
fuel tank vents. This final rule requires
a delay of two minutes and thirty
seconds between exposure of external
fuel tank vents to ignition sources and
explosions caused by propagation of
flames into the fuel tank, thus
increasing the time available for

passenger evacuation and emergency
response. These amendments apply to
applications for new type certificates
and certain applications for amended or
supplemental type certificates. The
amendments also require certain
airplanes produced in the future and
operated by air carriers to meet the new
standards.

DATES: Effective August 23, 2016. The
compliance date for the requirements in
§25.975 is August 23, 2016. The
compliance date for the requirements in
§§121.1119 and 129.119 is August 23,
2018.

ADDRESSES: For information on where to
obtain copies of rulemaking documents
and other information related to this
final rule, see “How to Obtain
Additional Information” in the
SUPPLEMENTARY INFORMATION section of
this document.

FOR FURTHER INFORMATION CONTACT: For
technical questions concerning this
action, contact Mike Dostert, Propulsion
and Mechanical Systems Branch, ANM—
112, Transport Airplane Directorate,
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Aircraft Certification Service, Federal
Aviation Administration, 1601 Lind Ave
SW., Renton, WA 98057-3356;
telephone (425) 227-2132; facsimile
(425) 227-1149; email Mike.Dostert@
faa.gov.

SUPPLEMENTARY INFORMATION:

Authority for This Rulemaking

The FAA’s authority to issue rules on
aviation safety is found in Title 49 of the
United States Code. Subtitle I, Section
106 describes the authority of the FAA
Administrator. Subtitle VII, Aviation
Programs, describes in more detail the
scope of the agency’s authority.

This rulemaking is promulgated
under the authority described in
Subtitle VII, Part A, Subpart III, Section
44701, “General Requirements.” Under
that section, the FAA is charged with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
and minimum standards, for the design
and performance of aircraft, that the
Administrator finds necessary for safety
in air commerce. This regulation is
within the scope of that authority. It
prescribes new safety standards for the
design and operation of transport
category airplanes.

1. Overview of Final Rule
A. General

The FAA is amending title 14, Code
of Federal Regulations (14 CFR) parts
25,121, and 129 as described below.
The intent of this rule is to prevent fuel
tank explosions caused by ignition from
external ignition sources of fuel vapor
either contained in vapor spaces?® or
exiting from vapor spaces through the
fuel tank vent outlets. Potential external
ignition sources include, but are not
limited to, ground handling equipment,
fuel fires that result from refueling
spills, or ground fires that follow a
survivable crash landing in which the
fuel tank and the vent system remain
intact. Means to prevent or delay the
propagation of flame 2 from external
sources into the fuel tank through the
fuel tank vent system 3 would also
prevent or delay fuel tank explosions
following certain accidents. These
means include flame arrestors or fuel

1 A vapor space is any portion of the airplane fuel
tanks and the fuel tank vent system that, if such
tanks and system held any fuel, could contain fuel
vapor.

2Flame propagation is the spread of a flame in
a combustible environment outward from the point
at which the combustion started.

3 A fuel tank vent system is a system that
ventilates fuel vapor from the airplane fuel tanks to
the atmosphere. A fuel tank vent system ensures
that the air and fuel pressure within the fuel tank
stay within structural limits required by § 25.975
(a).

tank inerting. This prevention or delay
would provide additional time for the
safe evacuation of passengers from the
airplane and for emergency personnel to
provide assistance.

This rule applies to applications for
new type certificates and applications
for amended or supplemental type
certificates on significant product-level
change projects in which § 25.975,
“Fuel tank vents and carburetor vapor
vents,” is applicable to a changed area.
Additionally, a new operating
requirement in both 14 CFR part 121,
“Operating Requirements: Domestic,
Flag, and Supplemental Operations,”
and 14 CFR part 129, “Operations:
Foreign Air Carriers and Foreign
Operators of U.S.-Registered Aircraft
Engaged in Common Carriage,” applies
to airplanes that are issued an original
airworthiness certificate after a specified
date. The FAA is not requiring retrofit
of the existing fleet.

Concurrent with the publication of
this rule, the FAA is publishing
Advisory Circular (AC) 25.975-1 that
provides guidance concerning means of
compliance with the revised § 25.975.4

II. Background

A. Statement of the Problem

This rulemaking addresses the
problem of fuel tank explosions caused
by flame propagation from fires outside
the airplane reaching the fuel tank
through the fuel tank vents. Fires
outside of the airplane fuel tanks can be
caused by ignition of fuel spilled during
refueling, fuel and oil spillage from
engines that separate from the airplane
following an accident, or fuel leaking
from damaged airplane fuel tanks. In
some cases, external fires have ignited
fuel vapors that have exited the fuel
tank vents, resulting in flames traveling
back through the vent lines into the fuel
tank and causing fuel tank explosions.
These explosions have caused passenger
fatalities and prevented emergency
personnel from assisting survivors.

Existing requirements address some
ignition sources. Airworthiness
standards in § 25.981 for preventing fuel
system explosions include requirements
to prevent ignition sources inside the
fuel tanks caused by failures of airplane
components or external heating of the
fuel tank walls. The fuel tank venting
standards in § 25.975 include
requirements to ensure fuel tank
structural integrity following failures of
the refueling system that could result in
overfilling of the fuel tanks, or clogging
of the vents due to ice. Section 25.954,

4AC 25.975-1 is available on the FAA Web site
at http://www.faa.gov/regulations_policies/
advisory_circulars/.

“Fuel system lightning protection,”
requires that fuel tank vents be designed
and arranged to prevent the ignition of
fuel vapor within the system by
lightning strikes. These regulations,
however, do not address the risk posed
by flame from external ignition sources
entering the fuel tank through the fuel
vents.

Most new type designs and transport
category airplanes currently in
production include flame arrestors or
other means to prevent flame
propagation through the fuel vent lines
into the fuel tanks. However, some
models of newly manufactured
airplanes produced under older type
certificates and introduced into the U.S.
fleet do not have a means of preventing
fuel tank explosions caused by external
ignition sources. In addition, lack of a
specific part 25 regulation to address
this has resulted in some applicants
completing initial airplane designs and
applying for a U.S. type certificate
without having accounted for the risk of
flame propagation through fuel vent
lines.

B. History

These amendments stem from an
industry study of potential post-crash
survivability and FAA airworthiness
actions in response to accidents that
involved fuel tank explosions. The FAA
has issued airworthiness directives
(ADs) that require flame arrestors, or
verification of their functionality, on
several airplane models. In 1999,
following a review of fuel tank
explosions on older designs, the FAA
issued an AD 5 mandating incorporation
of flame arrestors on Boeing Model 737
airplanes. That AD action eliminated
the risk of fuel tank explosions from
flames entering the fuel tanks through
the fuel tank vents on early models of
the Boeing 737. More recently, in 2008,
the FAA issued an AD requiring
installation of flame arrestors on the
Lockheed Model 382.6

The Special Aviation Fire and
Explosion Reduction (SAFER) Advisory
Committee 7 examined transport
category airplane post-crash fires and
determined that four fuel tank
explosions resulting from post-crash
fires could have been avoided if flame
arrestors or surge tank explosion

5 AD 99-03—04 BOEING: Amendment 39-11018;
Docket 98—-NM—-50-AD (effective March 9, 1999).

6 AD 2011-15—-02 LOCKHEED: Amendment 39—
16749; Docket No. FAA—2010-1305 (effective
August 19, 2011).

7 Special Aviation Fire and Explosion Reduction
(SAFER) Advisory Committee Final Report, Volume
1, FAA-ASF-80—4, dated June 26, 1978, through
June 26, 1980. A copy of this report has been placed
in the docket of this proceeding.


http://www.faa.gov/regulations_policies/advisory_circulars/
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suppression systems @ had been
installed in the airplane fuel tank
vents.? The SAFER Committee
examined methods of preventing fuel
tank explosions following impact in
survivable accidents, including
controlling the fuel tank flammability
using nitrogen inerting systems, using
fire suppression systems, and
installation of flame arrestors.

The SAFER Committee determined
the most practical means of preventing
post-crash fuel tank explosions was the
use of flame arrestors. Flame arrestors
stop the flame from traveling through
the fuel tank vents by quenching the
flame. Flame arrestors are typically
made of numerous small stainless steel
passages that remove heat from the
flame so it dies out before passing into
the fuel tank. This delays propagation of
ground fires into the fuel tank and
subsequent explosions, providing
additional time for the safe evacuation
of passengers. The two flame arrestors
installed on a typical transport airplane
weigh approximately 2 to 4 pounds
each.

In 1995, based on the SAFER
Committee report, the FAA issued an
NPRM entitled, “Fuel System Vent Fire
Protection,” (60 FR 6632), dated
February 2, 1995. That NPRM proposed
to require 5 minutes of fuel tank vent
fire protection in new type designs for
transport category airplanes, and amend
certain operating rules to require retrofit
of the existing fleet of transport category
airplanes. The FAA received comments
on the NPRM that questioned the
proposed 5-minute standard and the
accuracy of the economic analysis
related to the proposed retrofit
requirement. Comments also suggested
that the FAA should develop additional
guidance, in the form of an AG, to
provide an acceptable method of
qualifying flame arrestors as a means of
meeting the proposed requirement.

To address those 1995 comments, the
FAA obtained additional cost
information from component suppliers,
and drafted an AC that included a
means of demonstrating compliance.
That means of compliance was the
installation of fuel tank vent flame
arrestors that would prevent
propagation of flames through the fuel
tank vents into the fuel tanks for a
minimum of 2 minutes and 30 seconds.

8Boeing developed surge tank explosion
suppression systems that were installed on some
Boeing airplanes to prevent a lightning strike from
igniting fuel vapor in the fuel tank vent system.
These systems used light sensors that activated the
discharge of fire suppression agent into the vent
surge tank to prevent the fire from traveling through
the vents into the airplane fuel tanks.

9 SAFER Report, page 49, Figure 3.

In 2001, the FAA tasked its Aviation
Rulemaking Advisory Committee
(ARAQC) to review a draft final rule,
including the FAA’s proposed
disposition of public comments, and the
draft AC. In 2002, due to the ARAC
tasking, the FAA published in the
Federal Register a notice of withdrawal
of the NPRM that had been published in
1995. Because of industry resource
issues and FAA rulemaking
prioritization activities, however, no
work was done on these ARAC taskings.
The FAA published a withdrawal of the
tasks on June 21, 2004.

As an alternative, the FAA developed
a strategy for a number of rulemaking
projects that had been tasked to the
ARAC. In 2005, the FAA issued a
letter 10 to the head of the Transport
Airplane and Engine Issues Group
describing the agency’s intent to use the
process under 14 CFR 21.21 of finding
an unsafe design feature to address the
need to prevent flame propagation
through fuel tank vents. Since 2005, the
FAA has used issue papers applicable to
specific certification projects, which
have resulted in the inclusion of flame
arrestors in the design of new type
certificated airplanes.

Prior to the FAA’s issuance of the
2005 letter, however, many
manufacturers had followed industry
recommendations and voluntarily
introduced flame arrestors into their
new type designs.

However, some business jets and
smaller transport category airplanes do
not incorporate flame arrestors or other
means to prevent flame propagation into
the fuel tanks. Also, some airplanes
operating under 14 CFR part 121 do not
have such means, including older
models like the DC-9 and MD-80, and
all DHC-8 turboprops and Canadair
Regional Jets, both of which are still in
production. This amendment addresses
those airplanes.

As discussed in the NPRM, the FAA
based the 2 minute and 30 seconds, in
part, on previous Aerospace Industries
Association (AIA) comments to the
NPRM the FAA published in 1995 that
proposed a 5-minute standard. AIA
stated that flame arrestors in production
at that time could not meet the proposed
5-minute standard and that 5 minutes
was overly conservative. Based on those
comments, the FAA reviewed the
capability and the service experience of
in-production designs, as well as the
conservatism of the flame-holding test
methods used for evaluating flame
arrestor performance. In 1996, the FAA

10John Hickey, Director, Aircraft Certification
Service, to Craig Bolt, Assistant Chair, Transport
Airplane and Engine Issues Group, 14 June 2005.

determined that a 2 minute and 30
second capability allowed flame
arrestors in production at that time to
provide adequate evacuation and
emergency response time. Since that
time, under §§ 21.21(b)(2) and 25.601,
the FAA has applied issue papers to
new type certification projects that
approved applicants’ proposals to
reduce the risk of fuel tank explosions
by incorporating flame arrestors with a
2 minute and 30 second delay
capability.

The FAA also reviewed other rules
related to passenger safety when
selecting the delay of 2 minute and 30
seconds for a fuel tank vent protection
standard. Section 25.803, “Emergency
evacuation,” sets a performance-based
standard that, under specified
conditions, the airplane must be capable
of being evacuated within 90 seconds.
The conditions assume the availability
of a minimum number of exits and that
all passengers are uninjured and
physically capable of departing the
airplane. However, experience has
shown that this is not always the case
after an accident, so additional time is
needed for passenger evacuation and
emergency response.

Section 25.856, “Thermal/Acoustic
insulation materials,” sets minimum
standards for preventing penetration of
a fuel fire through the airplane fuselage,
including testing requirements in
appendix F of part 25 that require 5
minutes as the minimum burn-through
time.1? Studies of past accidents 1213
show the greatest benefits in evacuating
passengers and allowing emergency
crews time to arrive are provided with
a minimum burn-through time of 5
minutes. However, flame arrestors that
meet a 5-minute standard would need to
be significantly larger and heavier than
a flame arrestor meeting the 2 minute
and 30 second standard. Such arrestors
could also require changes to the fuel
system vent lines in order to meet
airplane refueling performance
requirements, resulting in additional
cost. Therefore, a minimum standard of
2 minutes and 30 seconds is appropriate
for preventing the propagation of flames
from outside the tank through the fuel
tank vents into fuel tank vapor spaces.

11 This time includes 1 minute for a fire to
penetrate the fuselage skin and an additional 4
minutes for the fire to burn through the insulation.

12DOT/FAA/AR-99/57, “Fuselage Burnthrough
Protection for Increased Postcrash Occupant
Survivability: Safety Benefit Analysis Based on Past
Accidents,” September 1999.

13DOT/FAA/AR-09/18, “Determination of
Evacuation and Firefighting Times Based on an
Analysis of Aircraft Accident Fire Survivability
Data,” May 2009.
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C. Summary of the NPRM

On August 1, 2014, the FAA issued an
NPRM proposing to amend §§ 25.975,
121.1119, and 129.119. The Federal
Register published that NPRM as Notice
No. 14-07, Docket No. FAA-2014—-0500,
on August 15, 2014 (79 FR 48098). In
that NPRM, the FAA proposed to
require that fuel tank designs prevent
fuel tank explosions, for a minimum of
2 minutes and 30 seconds, caused by
propagation of flames from outside the
tank through the fuel tank vents into
vapor spaces when any vent is
continuously exposed to flame.

The comment period closed on
September 29, 2014.

D. General Overview of Comments

The FAA received 19 comments from
10 commenters representing airplane
manufacturers, regulators, a pilots
association, and individuals. The Air
Line Pilots Association (ALPA) and
three individuals provided general
comments in support of the
amendments. The other commenters
generally supported the proposed
changes; however, some commenters
suggested changes.

The FAA received comments on the
following areas of the proposal:

¢ Minimum time for preventing flame
propagation;

e Applicability of new §§121.1119
and 129.119;

e Applicability and compliance time
for newly manufactured airplanes; and

e Economic evaluation.

II1. Discussion of the Final Rule and
Public Comments

A. “Fuel tank vents and carburetor
vapor vents” (§ 25.975)

With some modification from what
the FAA proposed in the NPRM, this
final rule adds a new paragraph, (a)(7),
to § 25.975 to require fuel tank vent
systems be designed to prevent the
propagation of flames from outside the
tank through the fuel tank vents into
fuel tank vapor spaces for a period of 2
minutes and 30 seconds. The intent of
this new requirement is to prevent or
delay fuel tank explosions to allow safe
evacuation of passengers and crew, and
to allow emergency personnel time to
reach an accident and provide
assistance.

Boeing recommended replacing the
proposed minimum time requirement of
2 minutes and 30 seconds with 90
seconds. Boeing commented that, to
meet the proposed requirement, current
Boeing airplanes may need to be
redesigned, and current flame arrestor
installations would have to be
redesigned and recertified, both at

significant cost. Boeing also commented
that 90 seconds would allow sufficient
time to evacuate passengers safely and
be consistent with other evacuation time
limits in § 25.803.

When considering Boeing’s comment
that its designs would not meet the
proposed 2 minute and 30 second delay,
the FAA requested certification data for
in-production Boeing designs and
confirmed that existing Boeing flame
arrestors meet the 2 minute and 30
second standard. Boeing’s own data,
from its approved flame arrestor
installations, do not support its
suggested standard of only 90 seconds.
Also, as previously discussed, research
data from accidents used to develop the
requirements in § 25.856 do not support
Boeing’s position that a 90-second
standard would provide adequate safety.

Lockheed Martin Aeronautics
Company and Embraer commented their
currently approved flame arrestor
systems may not comply with the
standard and would necessitate redesign
of the systems for new production
airplanes.

While the FAA determined that
most 14 of these systems would not
require redesign, the FAA has
concluded that it would not be cost-
effective to require redesign of any
existing systems that do not meet the
new standard. Therefore, we have
revised the provisions of §§121.1119
and 129.119 to prohibit operation of
new production airplanes unless an
FAA-approved means to prevent fuel
tank explosions caused by propagation
of flames from outside the fuel tanks is
installed and operational. Both of these
regulations permit the continued
installation and operational use of
previously approved means to prevent
such fuel tank explosions. For those
airplanes that do not currently have
such approved means, the design
approval holder would be required to
show compliance with the new standard
to obtain approval.

Lockheed requested a reduction of the
minimum time requirement to 120
seconds for airplanes approved for
cargo-only operations due to shorter
evacuation times needed for fewer
occupants in the airplane. In addition,
Lockheed contends that the FAA has
previously accepted designs on cargo
airplanes that did not meet the 2 minute
and 30 second standard.

Lockheed raised a valid point
regarding the Lockheed 382 cargo
airplanes equipped with flame arrestors.
In considering this request, the FAA

14 The previously approved Lockheed 328 and

Embraer flame arrestors would not have met the 2
minute and 30 second requirement.

reviewed past certification data and
supporting documentation submitted by
Lockheed. Lockheed amended the
design of the Lockheed 382 to include
fuel tank vent flame arrestors in 2008.
At that time, there was no regulatory
requirement for a 2 minute and 30
second capability for the fuel tank vent
flame arrestors. Therefore, based on
retrofit of flame arrestors into an
existing design and the operation of the
airplane for cargo use only, the FAA
approved a 2-minute capability for the
flame arrestor installation on those
airplanes.

Since 2008, however, the FAA has
determined that cargo operations should
not be a basis for a fuel vent protection
regulatory requirement. Cargo airplanes
are commonly modified and operated in
various configurations that may allow
carriage of supernumeraries and
passengers. Providing longer fuel tank
vent protection time may also prevent a
fuel tank explosion that endangers
ground support or emergency response
personnel. Therefore, the FAA does not
agree with Lockheed that a 2-minute
standard should be adopted as the
standard for all cargo transport
airplanes, and the FAA is adopting
§ 25.975(a)(7) as proposed.

Embraer requested the rule be limited
to preventing fuel tank explosions
following a crash landing. Embraer
supported its request by inferring that
§ 25.979, “Pressure fueling system,” and
associated refueling procedures
included in aircraft maintenance
manuals address explosions during
refueling and other ground operating
conditions.

The FAA does not agree that the
regulation should only apply to post-
crash scenarios. In addition to fuel and
oil spillage following survivable
accidents, fires outside of the airplane
fuel tanks have been caused by fuel
spilled during refueling and leaking
airplane fuel tanks. These external fires
may ignite fuel vapors that exit the fuel
tank vents, resulting in flames traveling
back through the vent lines into the fuel
tank, causing fuel tank explosions.
Therefore, this amendment addresses
any event that could result in fire
outside the fuel tanks, including
refueling operations. Additionally, it is
not redundant of § 25.979 because that
section only addresses the design of the
fueling system, which would not
address or prevent situations of spillage
from improper fueling practices or
leakage from malfunctioning fueling
systems.

The FAA made minor editorial
changes to new paragraph (a)(7) in
§ 25.975 from what was proposed in the
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NPRM. The edits are for clarity and do
not change the effect of the regulation.

B. Amendment to §§121.1119 and
129.119, “Fuel tank vent explosion
protection”

With minor modifications from what
was proposed in the NPRM, the FAA is
adding new operations rules requiring
operators of certain transport category,
turbine powered airplanes produced
more than 2 years after the effective date
of this rule to have FAA-approved fuel
tank vent fire protection means to
prevent fuel tank vent explosions. This
requirement is added to 14 CFR part
121, “Operating Requirements:
Domestic, Flag, and Supplemental
Operations,” and 14 CFR part 129,
“Operations: Foreign Air Carriers and
Foreign Operators of U.S.-Registered
Aircraft Engaged in Common Carriage.”
As discussed above, the FAA is not
requiring manufacturers with currently
approved flame arrestors to redesign
their systems in order to comply with
§§121.1119 and 129.119.

This amendment applies to subject
airplanes that are issued an original
airworthiness certificate beginning 24
months after the effective date of this
final rule. The FAA based the 24-month
compliance period on time estimates
needed to design and develop fuel tank
vent protection means for existing
airplane models that do not have
previously approved flame arrestors.
Flame arrestor technology is currently
available. Adaptation of this technology,
and the certification and incorporation
of the design into airplanes currently in
production should be achievable within
the two-year compliance time.

Bombardier recommended
withdrawal of the proposed changes to
parts 121 and 129, citing a lack of
demonstrated safety improvement and
the added cost of flame arrestors.

The FAA accounted for the cost to
Bombardier products in the economic
evaluation for the NPRM and found
safety benefits based on industry
recommendations and the risks
documented in the ADs issued on
certain airplane models. In addition to
the 737 AD discussed in paragraph IIB,
the FAA has issued other ADs to either
require flame arrestors or verify their
functionality on the Lockheed Model
1649A piston airplane,?5 Boeing Models
707 and 720,16 the Beech Model 400A,17

15 AD 59-20-02 LOCKHEED: Effective October
15, 1959, for items (1) and (2) and December 1,
1959, for item (3).

16 AD 67-23-02 BOEING: Amendment 39-462.
Effective September 10, 1967.

17 AD 92-16-14 BEECH: Amendment 39-8323;
Docket No. 92-NM-95-AD; effective September 1,
1992.

and the Lockheed Model 382.18 The
FAA has found that there is a safety
benefit and economic justification to
include a requirement in this
amendment to bring all newly produced
airplanes that are subject to this
rulemaking that will operate under the
requirements of § 121.1119 or § 129.119
up to the level of safety established for
the airplanes that are subject to these
referenced ADs. Therefore, the FAA did
not make any changes as a result of this
comment.

Embraer stated that it believes that the
FAA'’s intent is to address specifically
those higher capacity airplanes
operating in scheduled airline service,
and to prevent operators from escaping
compliance by reducing the passenger
or payload capacity to below the
specified limits; and it believes that the
FAA'’s intent is not to also require
compliance for certain business jets that
happen to be on a type certificate.
Embraer noted that these smaller
airplanes do not operate in part 121, but
there are foreign-based charter operators
who operate airplanes leased from U.S.
owners who have FAA operating
certificates issued under § 129.1(b).
Embraer noted that if these operators
were U.S. based, they would be part 135
air taxi operations that would not be
subject to the requirements proposed in
the NPRM. Therefore, Embraer
suggested that the proposed §129.119
be revised to except the Bombardier CL—
600-2B16 and the Embraer EMB-135B]J.

The FAA does not concur with the
request to exclude specific models from
coverage under § 129.119. As proposed,
this section would exclude airplanes
with capacities below the specified
thresholds. However, as Embraer
recognizes, the proposed §129.119(a)
included the following qualifier: “as a
result of original type certification or
later increase in capacity.” The
proposed § 121.1119(a) contained this
same language. Embraer correctly points
out that, for certain Embraer and
Bombardier models, this would have the
unintended effect of applying the
requirements to business jets that are
included on the same type certificates as
larger air carrier airplanes, even though
the business jets have capacities below
those specified in §§129.119 and
121.1119. To prevent the requirement
from applying to these smaller
airplanes, the FAA has eliminated the
quoted qualifier in both identified
sections in this final rule. In the future,
if either Embraer or Bombardier choose
to amend the type certificates to

18 AD 2011-15-02 LOCKHEED: Amendment 39—
16749; Docket No. FAA-2010-1305; effective
August 19, 2011.

increase the capacity of these airplanes
above the specified thresholds,
§§129.119 and 121.1119 would apply to
those newly produced airplanes.

C. Comments on the Economic
Evaluation

EASA supported the proposal but
commented that the regulatory
economic evaluation should be revised
to include the ATR42 and ATR 72
(ATR42/72). EASA noted these airplane
models do not have flame arrestors in
the fuel tank vents and would be
affected by the flame arrestor
requirement for newly manufactured
airplanes entering U.S. service under
parts 121 and 129.

The FAA does not agree. Certification
costs incurred by foreign manufacturers
are not included in cost analyses of
proposed U.S. regulations. Costs
incurred by U.S. operators of foreign-
produced airplanes are included in such
analyses. For this final rule, however,
the FAA estimates these costs to be
minimal for newly produced ATR42/72
airplanes, since the FAA expects the
annual number of ATR42/72 deliveries
to be few, if any. The FAA has
determined that there are no planned
deliveries of ATR42/72 airplanes to U.S.
airline operators after 2018 when the
final rule will take effect. Therefore, the
FAA is not revising the economic
analysis to include the ATR42/72.

Embraer also commented that the cost
of the rule should be revised to include
modification of an additional airplane
model. One of its airplane models is
designed to open a secondary refueling
valve when the airplane being refueled
does not have a flame arrestor. The
primary vent outlets located near the
wing tips have previously approved
flame arrestors that meet the rule. The
only affected airplane model with the
open secondary vent design is the
EMB145. Embraer currently has no
orders or forecast deliveries for EMB145
airplanes with the unique secondary
refueling vent.

In addition, even if future sales of this
model occur, costs incurred by foreign
manufacturers are not included in the
costs of compliance, as costs directly
attributable to foreign entities are not
included in the cost-benefit analysis of
U.S. regulations. Therefore, the FAA did
not change the economic evaluation in
response to this comment.

D. Differences Between the NPRM and
the Final Rule

The FAA is adopting these rules as
proposed in the NPRM with
modifications as discussed above.
Specifically, the FAA is revising
§§121.1119 and 129.119 to remove the
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qualifying statement ““as a result of
original type certification or later
increase in capacity,” and to require
only that fuel tank vent system
explosion prevention means for new
production airplanes be FAA-approved.

IV. Regulatory Notices and Analyses

A. Regulatory Evaluation

Changes to Federal regulations must
undergo several economic analyses.
First, Executive Orders 12866 and 13563
direct that each Federal agency shall
propose or adopt a regulation only upon
a reasoned determination that the
benefits of the intended regulation
justify its costs. Second, the Regulatory
Flexibility Act of 1980 (Pub. L. 96—354)
requires agencies to analyze the
economic impact of regulatory changes
on small entities. Third, the Trade
Agreements Act (Pub. L. 96-39)
prohibits agencies from setting
standards that create unnecessary
obstacles to the foreign commerce of the
United States. In developing U.S.
standards, the Trade Act requires
agencies to consider international
standards and, where appropriate, that
they be the basis of U.S. standards.
Fourth, the Unfunded Mandates Reform
Act of 1995 (Pub. L. 104—4) requires
agencies to prepare a written assessment
of the costs, benefits, and other effects
of proposed or final rules that include
a Federal mandate likely to result in the
expenditure by State, local, or tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
annually (adjusted for inflation with
base year of 1995). This portion of the
preamble summarizes the FAA’s
analysis of the economic impacts of the
final rule. The FAA suggests readers
seeking greater detail read the full
regulatory evaluation, a copy of which
is in the docket for this rulemaking.

In conducting these analyses, the FAA
has determined that this final rule: (1)
Has benefits that justify its costs; (2) is
not an economically “significant
regulatory action” as defined in section
3(f) of Executive Order 12866; (3) is not
“significant” as defined in DOT’s
Regulatory Policies and Procedures; (4)
will not have a significant economic
impact on a substantial number of small
entities; (5) will not create unnecessary
obstacles to the foreign commerce of the
United States; and (6) will not impose
an unfunded mandate on state, local, or
tribal governments, or on the private
sector by exceeding the threshold
identified above. These analyses are
summarized below.

Total Costs and Benefits of This Final
Rule

The FAA finds the final rule to be
cost-beneficial because the costs of the
rule are low enough that the benefits of
preventing just two fatalities outweigh
the expected costs ($4.9 million in
present value benefits versus $4.4
million in present value costs). If this
action is not taken, a hazard will
continue to exist even though effective
and low-cost means are available to
minimize or eliminate it.

Who is potentially affected by this Rule?

This rule applies to applicants for
new type certificates, amended and
supplemental type certificates involving
significant product-level changes, and
manufacturers and operators of
currently certificated airplanes
produced two or more years after the
effective date of this rule. This rule does
not require retrofit of the existing fleet.

Principal Assumptions and Sources of
Information

e Discount rate is 7 percent (Office of
Management & Budget, Circular A-94,
“Guidelines and Discount Rates for
Benefit-Cost Analysis of Federal
Programs,” October 29, 1992, p. 8).

e Value of statistical life (VSL) begins
at $9.2 million in 2013, and increases
thereafter by an annual growth factor of
1.0107. Memorandum: Guidance on
Treatment of the Economic Value of a
Statistical Life in Department
Analyses—2014 Adjustment, June 13,
2014. United States, Office of the
Secretary of Transportation.

e For small part 25 manufacturers: An
FAA study anticipates two U.S. airplane
certifications in next 10-year period,
twenty-one annual U.S. deliveries per
U.S. certification; three foreign airplane
certifications in next 10-year period,
eleven annual U.S. deliveries per
foreign certification, 15-year airplane
production run; 30-year retirement age.
Internal FAA study.

e Current airplane models that could
be affected by production cut-in
requirement: Bombardier Dash 8, CJ—
700, and CJ-900. FAA 2013 Fleet
Forecast, Fleet Forecast Sheet “FAA
U.S. Airlines 2013-2013 1-18-2103,”
“Totals & FAA Tables.”

o The period of analysis for new
certifications is 45 years to account for
a complete product life cycle
determined by a 15-year production
period and a 30-year service period.

e Certification cost estimates for part
25 airplanes—Small U.S. part 25
airplane manufacturers.

e Maintenance cost per airplane
(every four years) for Bombardier CJ—
700/CJ-900 regional jets (subject to
production cut-in)—$240. This estimate
is much lower than the U.S. estimate
because it is for passenger airplane
models while the U.S. estimate is for
business jet models. Since business jets
are more prone to sit for extended
periods of time, their flame arrestors can
more easily be clogged by ice, mud
daubers, or other debris, thus requiring
more frequent and longer maintenance.

e Minimal fuel costs as flame
arrestors weigh between 2 and 4 pounds
each.

Costs of This Final Rule

The costs of the final rule are
engineering, production, and
maintenance compliance costs for
newly certificated part 25 airplanes and
for the production cut-in of part 25
airplanes used in part 121 operations.
The FAA first estimates compliance
costs for new certifications and then for
the production cut-in.

For newly certificated airplanes,
compliance costs consist of engineering
and production costs of U.S.
manufactured airplanes delivered to
U.S. operators and maintenance costs of
both U.S. and foreign airplanes
delivered to U.S. operators. U.S. part 25
manufacturers directly incur the
engineering and production costs while
U.S. operators directly incur the
maintenance costs. Engineering and
production costs incurred by foreign
manufacturers are not included in the
costs of compliance, as costs directly
attributable to foreign entities are not
included in the U.S. social cost and
benefit analysis of U.S. regulations.

To calculate the cost of new U.S.
certifications, the FAA assumes that all
new certifications will be approved one
year after the effective date of the rule,
with production beginning one year
later. Using an airplane life cycle model,
the FAA estimates the economic impact
for two new certificates, production of
21 airplanes/certificate/year, production
runs of 15 years and an airplane
retirement age of 30 years. Compliance
costs per year are calculated over an
airplane life cycle of 45 years.

Cost estimates were solicited from
small part 25 manufacturers because
large airplane manufacturers (Boeing
and Airbus) are already compliant with
the final rule. These cost estimates are
shown in the table below.
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INDUSTRY COST ESTIMATES USING FLAME ARRESTORS TO COMPLY WITH FINAL RULE ($ 2013)

Cost category Cost Notes
Nonrecurring Engineering CostS ..........cccoiiviiiiiiiiiiiiiiecce $ 142,000 | per model.
Recurring Cost (Hardware & Installation) 3,000 | per model (two flame arrestors @$1,500 each).
Maintenance Cost (U.S. manufactured airplanes) ..........ccccoeoeviieiieencneene 415 | per airplane annually.
Maintenance Cost (Bombardier manufactured airplanes) ...........cccceeeeee. 240 | per airplane every 4 years.

The basic cost estimates consist of
nonrecurring (one-time) engineering
costs, production costs for two flame
arrestors per airplane (one per fuel tank)
and maintenance costs per airplane per
year. The Bombardier maintenance cost
estimate is used for estimating
production cut-in costs of compliance.

Incorporating the industry cost
estimates into the airplane life cycle
model, the FAA finds total costs for new
certification airplanes to be $16.2
million with present value of $4.2
million. $2.2 million of these costs
(present value $1.2 million) are directly
incurred by U.S. manufacturers, and
$14.0 million (present value $2.1
million) are directly incurred by U.S.
operators.19 For details, see the full
regulatory evaluation in the docket.

In addition to the requirement
applying to new certifications, the final
rule will also require a production cut-
in for currently produced part 25
airplanes used in part 121 operations.20
To calculate this cost, the FAA first
notes that the only currently produced
and U.S.-operated airplane models not
already in compliance are the
Bombardier Dash 8 turboprops and
Bombardier CRJ-700/CRJ-900 regional
jets. The final rule will apply to these
Bombardier models produced beginning
in 2018. Since the FAA forecasts no
Dash 8 deliveries to U.S. airline
operators after 2017, the FAA expects
no Dash 8 compliance cost for those
operators.

The FAA does forecast the delivery of
338 CRJ-700 and 161 CRJ—900 model
airplanes to U.S. airline operators over
the period 2018-2033. The engineering
and production compliance costs for
these airplanes are not included in our
cost estimates because, as noted above,
costs directly incurred by foreign
entities are not included in the cost and
benefit analysis of U.S. regulations.
Accordingly, for these airplanes the
FAA assesses the impact on U.S.
operators only, using Bombardier’s
maintenance cost estimate of $240 every
four years. Allocating this cost as $60
annually and assuming a production

19 Details may not sum to totals due to rounding.

20 We do not estimate costs for the analogous part
129 requirement as these costs are directly incurred
by foreign operators.

period of 16 years, the FAA calculates
the maintenance costs for these
airplanes from the first year of service
to the retirement year of the last
airplanes produced, using a procedure
analogous to that used for new
certification airplanes. The FAA finds
these costs to operators to be $898,200
with present value $178,439.

Production cut-in costs of $898,200
(present value $178,439) added to new
certification airplane costs of $16.2
million (present value $4.2 million)
yield total rule costs of $17.1 million
(present value $4.4 million).

Benefits of This Final Rule

Notwithstanding the absence of post-
crash fuel tank explosions in recent
years and lacking other sufficient bases
upon which to estimate future risks, the
merits of the final rule can be assessed
by considering the number of fatalities
that would need to be prevented to
offset the costs of the rule.

The FAA estimates the breakeven
benefits of the rule by estimating the
number of averted fatalities necessary to
offset the $4.4 million present value
costs of the rule. The FAA finds that just
two averted fatalities would offset these
estimated costs. For details see the full
regulatory evaluation in the docket.

B. Regulatory Flexibility Determination

The Regulatory Flexibility Act (RFA)
of 1980 (Pub. L. 96—354) establishes ‘“as
a principle of regulatory issuance that
agencies shall endeavor, consistent with
the objectives of the rule and of
applicable statutes, to fit regulatory and
informational requirements to the scale
of the businesses, organizations, and
governmental jurisdictions subject to
regulation. To achieve this principle,
agencies are required to solicit and
consider flexible regulatory proposals
and to explain the rationale for their
actions to assure that such proposals are
given serious consideration.” The RFA
covers a wide-range of small entities,
including small businesses, not-for-
profit organizations, and small
governmental jurisdictions. Agencies
must perform a review to determine
whether a rule will have a significant
economic impact on a substantial
number of small entities. If the agency
determines that it will, the agency must

prepare a regulatory flexibility analysis
as described in the RFA.

However, if an agency determines that
arule is not expected to have a
significant economic impact on a
substantial number of small entities,
section 605(b) of the RFA provides that
the head of the agency may so certify
and a regulatory flexibility analysis is
not required. The certification must
include a statement providing the
factual basis for this determination, and
the reasoning should be clear.

All small U.S. manufacturers affected
by this rule are wholly owned
subsidiaries of large companies, who
have more than 1,500 employees (the
small business criterion for aircraft
manufacturing) and, therefore, are not
classified as small entities by the Small
Business Administration. Part 121
operators will be directly affected by the
average $415 annual maintenance cost
per airplane. These costs are minimal,
especially compared to the high cost of
new part 25 airplanes. The FAA
received no comments on this same
finding in the NPRM.

If an agency determines that a
rulemaking will not result in a
significant economic impact on a
substantial number of small entities, the
head of the agency may so certify under
section 605(b) of the RFA. Therefore, as
provided in section 605(b), the head of
the FAA certifies that this rulemaking
will not result in a significant economic
impact on a substantial number of small
entities.

C. International Trade Impact
Assessment

The Trade Agreements Act of 1979
(Pub. L. 96-39), as amended by the
Uruguay Round Agreements Act (Pub.
L. 103-465), prohibits Federal agencies
from establishing standards or engaging
in related activities that create
unnecessary obstacles to the foreign
commerce of the United States.
Pursuant to these Acts, the
establishment of standards is not
considered an unnecessary obstacle to
the foreign commerce of the United
States, so long as the standard has a
legitimate domestic objective, such as
the protection of safety, and does not
operate in a manner that excludes
imports that meet this objective. The
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statute also requires consideration of
international standards and, where
appropriate, that they be the basis for
U.S. standards.

The FAA has assessed the effect of
this final rule and determined that its
purpose is to ensure the safety of U.S.
civil aviation. Therefore, the rule is in
compliance with the Trade Agreements
Act.

D. Unfunded Mandates Assessment

Title II of the Unfunded Mandates
Reform Act of 1995 (Pub. L. 104—4)
requires each Federal agency to prepare
a written statement assessing the effects
of any Federal mandate in a proposed or
final agency rule that may result in an
expenditure of $100 million or more (in
1995 dollars) in any one year by State,
local, and tribal governments, in the
aggregate, or by the private sector; such
a mandate is deemed to be a “‘significant
regulatory action.” The FAA currently
uses an inflation-adjusted value of
$155.0 million in lieu of $100 million.
This final rule does not contain such a
mandate; therefore, the requirements of
Title II of the Act do not apply.

E. Paperwork Reduction Act

The Paperwork Reduction Act of 1995
(44 U.S.C. 3507(d)) requires that the
FAA consider the impact of paperwork
and other information collection
burdens imposed on the public. The
FAA has determined that there is no
new requirement for information
collection associated with this final
rule.

F. International Compatibility and
Cooperation

In keeping with U.S. obligations
under the Convention on International
Civil Aviation, it is FAA policy to
conform to International Civil Aviation
Organization (ICAO) Standards and
Recommended Practices to the
maximum extent practicable. The FAA
has determined that there are no ICAO
Standards and Recommended Practices
that correspond to these proposed
regulations.

G. Environmental Analysis

FAA Order 1050.1E identifies FAA
actions that are categorically excluded
from preparation of an environmental
assessment or environmental impact
statement under the National
Environmental Policy Act in the
absence of extraordinary circumstances.
The FAA has determined this
rulemaking action qualifies for the
categorical exclusion identified in
paragraph 312f and involves no
extraordinary circumstances.

V. Executive Order Determinations

A. Executive Order 13132, Federalism

The FAA has analyzed this final rule
under the principles and criteria of
Executive Order 13132, Federalism. The
agency determined that this action will
not have a substantial direct effect on
the States, or the relationship between
the Federal Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government, and, therefore,
does not have Federalism implications.

B. Executive Order 13211, Regulations
That Significantly Affect Energy Supply,
Distribution, or Use

The FAA analyzed this final rule
under Executive Order 13211, Actions
Concerning Regulations that
Significantly Affect Energy Supply,
Distribution, or Use (May 18, 2001). The
agency has determined that it is not a
“significant energy action” under the
executive order, and it is not likely to
have a significant adverse effect on the
supply, distribution, or use of energy.

VI. How To Obtain Additional
Information

A. Rulemaking Documents

An electronic copy of a rulemaking
document may be obtained by using the
Internet—

1. Search the Federal eRulemaking
Portal (http://www.regulations.gov);

2. Visit the FAA’s Regulations and
Policies Web page at http://
www.faa.gov/regulations policies/ or

3. Access the Government Printing
Office’s Web page at http://
www.gpo.gov/fdsys/.

Copies may also be obtained by
sending a request (identified by notice,
amendment, or docket number of this
rulemaking) to the Federal Aviation
Administration, Office of Rulemaking,
ARM-1, 800 Independence Avenue
SW., Washington, DC 20591, or by
calling (202) 267-9680.

B. Comments Submitted to the Docket

Comments received may be viewed by
going to http://www.regulations.gov and
following the online instructions to
search the docket number for this
action. Anyone is able to search the
electronic form of all comments
received into any of the FAA’s dockets
by the name of the individual
submitting the comment (or signing the
comment, if submitted on behalf of an
association, business, labor union, etc.).

C. Small Business Regulatory
Enforcement Fairness Act

The Small Business Regulatory
Enforcement Fairness Act (SBREFA) of

1996 requires the FAA to comply with
small entity requests for information or
advice about compliance with statutes
and regulations within its jurisdiction.
A small entity with questions regarding
this document, may contact its local
FAA official, or the person listed under
the FOR FURTHER INFORMATION CONTACT
heading at the beginning of the
preamble. To find out more about
SBREFA on the Internet, visit http://
www.faa.gov/regulations_policies/
rulemaking/sbre _act/.

List of Subjects

14 CFR Part 25

Aircraft, Aviation safety, Reporting
and recordkeeping requirements.

14 CFR Part 121

Air carriers, Aircraft, Aviation safety,
Reporting and recordkeeping
requirements.

14 CFR Part 129

Air carriers, Aircraft, Aviation safety,
Reporting and recordkeeping
requirements.

The Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends parts 25, 121, and 129 of title
14, Code of Federal Regulations as
follows:

PART 25—AIRWORTHINESS
STANDARDS: TRANSPORT
CATEGORY AIRPLANES

m 1. The authority citation for part 25
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701,
44702 and 44704.

m 2. Amend § 25.975 by revising
paragraphs (a)(5) and (6) and adding
paragraph (a)(7) to read as follows:

§25.975 Fuel tank vents and carburetor
vapor vents.

(a) I

(5) There may be no point in any vent
line where moisture can accumulate
with the airplane in the ground attitude
or the level flight attitude, unless
drainage is provided;

(6) No vent or drainage provision may
end at any point—

(i) Where the discharge of fuel from
the vent outlet would constitute a fire
hazard; or

(ii) From which fumes could enter
personnel compartments; and

(7) Each fuel tank vent system must
prevent explosions, for a minimum of 2
minutes and 30 seconds, caused by
propagation of flames from outside the
tank through the fuel tank vents into
fuel tank vapor spaces when any fuel


http://www.faa.gov/regulations_policies/rulemaking/sbre_act/
http://www.faa.gov/regulations_policies/rulemaking/sbre_act/
http://www.faa.gov/regulations_policies/rulemaking/sbre_act/
http://www.faa.gov/regulations_policies/
http://www.faa.gov/regulations_policies/
http://www.regulations.gov
http://www.gpo.gov/fdsys/
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http://www.regulations.gov
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tank vent is continuously exposed to
flame.
* * * * *

PART 121—OPERATING
REQUIREMENTS: DOMESTIC, FLAG,
AND SUPPLEMENTAL OPERATIONS

m 3. The authority citation for part 121
continues to read as follows:

Authority: 49 U.S.C. 106(f), 106(g), 40103,
40113, 40119, 41706, 42301 preceding note
added by Pub. L. 112-95, sec. 412, 126 Stat.
89, 44101, 44701—-44702, 44705, 44709—
44711, 44713, 44716-44717, 44722, 44729,
44732; 46105; Pub. L. 111-216, 124 Stat.
2348 (49 U.S.C. 44701 note); Pub. L. 112-95,
126 Stat 62 (49 U.S.C. 44732 note).

m 4. Add §121.1119 to subpart AA to
read as follows:

§121.1119 Fuel tank vent explosion
protection.

(a) Applicability. This section applies
to transport category, turbine-powered
airplanes with a type certificate issued
after January 1, 1958, that have:

(1) A maximum type-certificated
passenger capacity of 30 or more; or

(2) A maximum payload capacity of
7,500 pounds or more.

(b) New production airplanes. No
certificate holder may operate an
airplane for which the State of
Manufacture issued the original
certificate of airworthiness or export
airworthiness approval after August 23,
2018 unless means, approved by the
Administrator, to prevent fuel tank
explosions caused by propagation of
flames from outside the fuel tank vents
into the fuel tank vapor spaces are
installed and operational.

PART 129—OPERATIONS: FOREIGN
AIR CARRIERS AND FOREIGN
OPERATORS OF U.S.-REGISTERED
AIRCRAFT ENGAGED IN COMMON
CARRIAGE

m 5. The authority citation for part 129
continues to read as follows:

Authority: 49 U.S.C. 1372, 40113, 40119,
44101, 44701-44702, 44705, 44709—44711,
44713, 44716-44717, 44722, 44901-44904,
44906, 44912, 46105, Pub. L. 107-71 sec.
104.

m 6. Add §129.119 to subpart B to read
as follows:

§129.119 Fuel tank vent explosion
protection.

(a) Applicability. This section applies
to transport category, turbine-powered
airplanes with a type certificate issued
after January 1, 1958, that have:

(1) A maximum type-certificated
passenger capacity of 30 or more; or

(2) A maximum payload capacity of
7,500 pounds or more.

(b) New production airplanes. No
certificate holder may operate an
airplane for which the State of
Manufacture issued the original
certificate of airworthiness or export
airworthiness approval after August 23,
2018 unless means, approved by the
Administrator, to prevent fuel tank
explosions caused by propagation of
flames from outside the fuel tank vents
into the fuel tank vapor spaces are
installed and operational.

Issued under authority provided by 49
U.S.C. 106(f) and 44701(a) in Washington,
DC, on June 7, 2016.

Michael P. Huerta,

Administrator.

[FR Doc. 2016-14454 Filed 6-23-16; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2015-7491; Directorate
Identifier 2015—-NE-39-AD; Amendment 39—
18569; AD 2016—-13-05]

RIN 2120-AA64
Airworthiness Directives; General
Electric Company Turbofan Engines

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for all
General Electric Company (GE) GE90—
76B, GE90-77B, GE90-85B, GE90-90B,
and GE90-94B turbofan engines. This
AD was prompted by an uncontained
failure of the high-pressure compressor
(HPC) stage 8—10 spool, leading to an
airplane fire. This AD requires eddy
current inspection (ECI) or ultrasonic
inspection (USI) of the HPC stage 8—10
spool and removing from service those
parts that fail inspection. We are issuing
this AD to prevent failure of the HPC
stage 8—10 spool, uncontained rotor
release, damage to the engine, and
damage to the airplane.

DATES: This AD is effective July 29,
2016.

ADDRESSES: See the FOR FURTHER
INFORMATION CONTACT section.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2015—
7491; or in person at the Docket
Management Facility between 9 a.m.
and 5 p.m., Monday through Friday,

except Federal holidays. The AD docket
contains this AD, the regulatory
evaluation, any comments received, and
other information. The address for the
Docket Office (phone: 800-647-5527) is
Document Management Facility, U.S.
Department of Transportation, Docket
Operations, M—30, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue SE., Washington,
DC 20590.

FOR FURTHER INFORMATION CONTACT: John
Frost, Aerospace Engineer, Engine
Certification Office, FAA, 1200 District
Avenue, Burlington, MA 01803; phone:
781-238-7756; fax: 781-238-7199;
email: john.frost@faa.gov.
SUPPLEMENTARY INFORMATION:

Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 by adding an AD that would
apply to all GE GE90-76B, GE90-77B,
GE90-85B, GE90-90B, and GE90—94B
turbofan engines. The NPRM published
in the Federal Register on January 13,
2016 (81 FR 1582). The NPRM was
prompted by an uncontained failure of
the HPC stage 8—10 spool, leading to an
airplane fire. The NPRM proposed to
require ECIs or USIs of the HPC stage 8—
10 spool and removing from service
those parts that fail inspection. We are
issuing this AD to prevent failure of the
HPC stage 8—10 spool, uncontained
rotor release, damage to the engine, and
damage to the airplane.

Comments

We gave the public the opportunity to
participate in developing this AD. The
following presents the comments
received on the NPRM (81 FR 1582,
January 13, 2016) and the FAA’s
response to each comment.

Support for the NPRM (81 FR 1582,
January 13, 2016)

The Air Line Pilots Association
expressed support for the NPRM (81 FR
1582, January 13, 2016).

Request To Change Applicability

British Airways, United Airlines, and
The Boeing Company commented that
HPC stage 8—10 spool, part numbers (P/
Ns) 1844M90G01 and 1844M90G02 are
not required in the Applicability
paragraph of this AD. They noted that
the associated AD 2015-27-01, (81 FR
1291, January 12, 2016) and the
precipitating event involved only HPC
stage 8—10 spool, P/N 1694M80G04.

We disagree. HPC stage 8—10 spool P/
Ns 1844M90G01 and 1844M90GO02 are
susceptible to the same failure mode as
HPC stage 8—10 spool, P/N
1694M80G04. However, we
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acknowledge that the one-time
inspection is not needed for the majority
of HPC stage 8—10 spool P/Ns
1844M90G01 and 1844M90G02.
Therefore, we revised paragraph (e)(1) of
this AD to apply to only specific serial
numbers (S/Ns) of P/Ns 1844M90G01
and 1844M90GO02 for the one-time
inspection.

Request To Change Compliance Time

British Airways requested that we
clarify if a repetitive on-wing inspection
is required. They reasoned that the
service information lists the on-wing
inspection as one time only.

We disagree. Paragraph (e)(1) of this
AD mandates that specific parts be
inspected prior to a cycle limit. This
initial inspection may be performed on
wing using USI or at shop visit using
ECIL. Repetitive inspections prior to shop
visit are not mandated, however we
acknowledge that GE has commented
that they should be performed. We did
not change this AD.

Request To Change Terminating Action

GE requested that we remove the
repetitive shop visit inspection from the
Compliance section of this AD and
instead mandate that the airworthiness
limitations section (ALS) of the engine
manual include the repetitive
inspections. They also requested that
the Summary section and Related
Information section of this AD be
revised to reflect this change. They
reasoned that this will allow a
terminating action for this AD.

We disagree. At this time we do not
feel that a change to the ALS is
appropriate as root cause has not been
determined. We did not change this AD.

Request To Change Installation
Prohibition

GE requested that we clarify that the
installation prohibition does not apply
to new parts. They stated that new parts
do not need to be inspected prior to
installation. The inspections are only
applicable to parts that have been used
in service.

We agree. We revised paragraph (f) of
this AD to specify that inspections are
only required for parts that have been
used in service.

Request To Change Service Information

GE and British Airways requested that
we revise the Related Service
Information paragraph of this AD to
remove the reference to Engine Manual,
Chapter 72—-00-31, Special Procedure
007 and add a reference to GE GE90 SB
72—1146. They reasoned that the Special
Procedure is considered an additional
inspection technique and the other

inspection procedures listed provide
full detection capability of defects in the
area of concern.

We disagree. The service information
is not incorporated by reference in this
AD and was previously included for
information purposes only. However, to
preclude any confusion on this point,
we removed all service information
from the Related Information section of
this AD.

Request To Change Applicability

GE requested that we reduce the
applicability for the initial inspection.
GE has determined that an older
manufacturing process may be a
contributor to part failure and that all
parts manufactured using this process
should be inspected prior to shop visit.

We agree. We revised the applicability
of the initial inspection to include all
HPC stage 8—10 spool, P/N
1694M80G04, and specific S/Ns of HPC
stage 8—10 spool, P/Ns 1844M90G01
and 1844M90G02, that were
manufactured using the older process.

Request To Change Compliance Time

GE has requested that the initial USI
compliance time be reduced and to add
repetitive inspections every 500 cycles
until shop visit ECI for the parts
manufactured using the older
manufacturing process noted above. GE
has determined that the smallest
detectable flaw using USI with the
compressor blades installed is larger
than what was used in the prior
analysis.

We partially agree. We agree that the
USI inspection is not as capable as what
was used in the prior analysis. We also
agree that a reduced threshold for initial
inspection is appropriate. So, we
reduced the initial inspection threshold
in paragraph (e)(1) of this AD from
10,500 cycles to 9,000 cycles and
removed USI as an option for the
inspections in paragraph (e)(2) of this
AD. We disagree with including the 500
cycle repetitive inspections; however,
repetitive inspections would be a
consideration for additional rulemaking.

Conclusion

We reviewed the relevant data,
considered the comments received, and
determined that air safety and the
public interest require adopting this AD
with the changes described previously.
We have determined that these minor
changes:

o Are consistent with the intent that
was proposed in the NPRM (81 FR 1582,
January 13, 2016) for correcting the
unsafe condition; and

¢ Do not add any additional burden
upon the public than was already

proposed in the NPRM (81 FR 1582,
January 13, 2016).

We also determined that these
changes will not increase the economic
burden on any operator or increase the
scope of this AD.

Interim Action

GE is determining the root cause for
the unsafe condition identified in this
AD. Once a root cause is identified, we
will consider additional rulemaking.

Costs of Compliance

We estimate that this AD affects 54
engines installed on airplanes of U.S.
registry. We also estimate that it will
take about 7 hours per engine to comply
with this AD. The average labor rate is
$85 per hour. We estimate one part will
fail inspection at a cost of $780,000.
Based on these figures, we estimate the
total cost of this AD to U.S. operators to
be $812,130.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701:
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979),

(3) Will not affect intrastate aviation
in Alaska, and
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(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2016-13-05 General Electric Company:
Amendment 39-18569; Docket No.
FAA-2015-7491; Directorate Identifier
2015-NE-39-AD.

(a) Effective Date
This AD is effective July 29, 2016.

(b) Affected ADs

None.
(c) Applicability

This AD applies to General Electric
Company (GE) GE90-76B, GE90-77B, GE90—
85B, GE90—90B, and GE90-94B turbofan
engines with a high-pressure compressor
(HPC) stage 8—10 spool, part numbers (P/Ns)
1694M80G04, 1844M90GO01, or 1844M90G02,
installed.

(d) Unsafe Condition

This AD was prompted by an uncontained
failure of the HPC stage 8—10 spool. We are
issuing this AD to prevent failure of the HPC
stage 8—10 spool, uncontained rotor release,
damage to the engine, and damage to the
airplane.

(e) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(1) For HPC stage 8—10 spool, P/N
1694M80G04, all serial numbers (S/Ns), or
HPC stage 8-10 spool, P/N 1844M90G01 or
1844M90G02, with a S/N listed in Figure 1
to paragraph (e) of this AD; perform an eddy
current inspection (ECI) or ultrasonic
inspection (USI) of the stage 8 aft web upper
face, after reaching 8,000 cycles since new
(CSN), but, before exceeding 9,000 CSN, or
within 500 cycles in service after the
effective date of this AD, whichever occurs
later.

FIGURE 1 TO PARAGRAPH (e)—HPC STAGE 8-10 SPooL S/Ns

Part Nos. Serial Nos.

1844MOA0GOT ..o GWNOO5MF GWNBK753 GWNBSO077 GWNBS497 GWNBS724
GWNOO05MG GWNBK754 GWNBS078 GWNBS499 GWNBS794
GWNO0087M GWNBK841 GWNBS079 GWNBS500 GWNBS810
GWNO0O087N GWNBK842 GWNBS080 GWNBS501 GWNBS811
GWNOODGK GWNBK843 GWNBS081 GWNBS502 GWNBS812
GWNOODGL GWNBK844 GWNBS157 GWNBS609 GWNBS813
GWNBJ992 GWNBK952 GWNBS158 GWNBS610 GWNBS814
GWNBK667 GWNBK953 GWNBS159 GWNBS611 GWNBS910
GWNBK674 GWNBK954 GWNBS160 GWNBS612 GWNBS911
GWNBK675 GWNBK955 GWNBS266 GWNBS613 GWNBS912
GWNBK743 GWNBK956 GWNBS267 GWNBS614 GWNBS914
GWNBK744 GWNBK957 GWNBS268 GWNBS721 GWNBS915
GWNBK751 GWNBK958 GWNBS269 GWNBS722 GWNBS982
GWNBK752 GWNBK959 GWNBS270 GWNBS723 GWNBS983

1844MO0GO02 ...t GWNOOC2T GWNO1C5N GWNO2N8D GWNO3RTM GWNO4E21
GWNooC2Vv GWNO1GE2 GWNO2T3R GWNO3RTP GWNO4GHT
GWNOOG2N GWNO1GE3 GWNO2WGM GWNO40RL GWNO4GHW
GWNOOG2P GWNO1GE4 GWNO0311K GWNO40RM GWNO04GJ0
GWNOOPFP GWNO1GE6 GWNO035PP GWNO040RN GWNO04JW6
GWNOOPFR GWNO1WH1 GWNO038TD GWNO40RP GWNO04JW7
GWNOOT2N GWNO02688 GWNO039TG GWNO04202 GWNO04JW8
GWNOOYHV GWNO02689 GWNO3G2R GWNO0435W GWNO04L7K
GWNO0125G GWNO0268A GWNO03G2W GWNO04360 GWNO4L7L
GWNO125H GWNO02DP2 GWNO03G30 GWNO04361 GWNO4MT7
GWNO166K GWNO02DP3 GWNO03JPC GWNO04362 GWNO04MT8
GWNO01C5K GWNO2F9F GWNO03JPD GWNO4ATG GWNBS984
GWNO1C5L GWNO2F9G GWNO3N8P GWNO4ATH
GWNO01C5M GWNO02L9T GWNO3NS8R GWNO4E20

(2) For all HPC stage 8-10 spools, P/N
1694M80G04, 1844M90GO01, or 1844M90G02,
perform an ECI of the stage 8 aft web upper
face of the HPC stage 8—10 spool at each shop
visit.

(3) Remove from service any HPC stage 8—
10 spool that fails the inspection required by
paragraphs (e)(1) or (e)(2) of this AD, and
replace with a spool eligible for installation.

(f) Installation Prohibition

After the effective date of this AD, do not
re-install into any engine, any HPC stage 8—
10 spool, P/Ns 1694M80G04, 1844M90G01,

or 1844M90G02, unless the spool has passed
an ECI of the stage 8 aft web upper face as
specified in paragraph (e)(1) or (e)(2) of this
AD.

(g) Definition

For the purpose of this AD, an engine shop
visit is the induction of an engine into the
shop for maintenance during which the
compressor discharge pressure seal face is
exposed.

(h) Alternative Methods of Compliance
(AMOCs)

The Manager, Engine Certification Office,
FAA, may approve AMOCs for this AD. Use
the procedures found in 14 CFR 39.19 to
make your request. You may email your
request to: ANE-AD-AMOC@faa.gov.

(i) Related Information

For more information about this AD,
contact John Frost, Aerospace Engineer,
Engine Certification Office, FAA, 1200
District Avenue, Burlington, MA 01803;
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phone: 781-238-7756; fax: 781-238-7199;
email: john.frost@faa.gov.
(j) Material Incorporated by Reference
None.
Issued in Burlington, Massachusetts, on
June 15, 20186.
Colleen M. D’Alessandro,

Manager, Engine & Propeller Directorate,
Aircraft Certification Service.

[FR Doc. 2016—14474 Filed 6—23—16; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71
[Docket No. FAA-2015-8304; Airspace
Docket No. 15-AEA-15]

Amendment of Class D and Class E
Airspace; Charlottesville, VA

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This action amends Class E
Airspace Designated as an Extension to
a Class D at Charlottesville-Albemarle
Airport, Charlottesville, VA, as the
Azalea Park Non-Directional Radio
Beacon (NDB) has been
decommissioned requiring airspace
reconfiguration at the airport. Also, the
Notice to Airmen (NOTAM) part time
status is removed from this airspace.
This action also updates the geographic
coordinates of the above airport and the
University of Virginia Medical Center
Heliport in Class D and E airspace listed
in this final rule. This action enhances
the safety and management of
Instrument Flight Rules (IFR) operations
in the area.

DATES: Effective 0901 UTC, September
15, 2016. The Director of the Federal
Register approves this incorporation by
reference action under Title 1, Code of
Federal Regulations, part 51, subject to
the annual revision of FAA Order
7400.9 and publication of conforming
amendments.

ADDRESSES: FAA Order 7400.9Z,
Airspace Designations and Reporting
Points, and subsequent amendments can
be viewed online at http://www.faa.gov/
air_traffic/publications/. For further
information, you can contact the
Airspace Policy Group, Federal Aviation
Administration, 800 Independence
Avenue SW., Washington, DC, 20591;
telephone: 202-267-8783. The Order is
also available for inspection at the
National Archives and Records
Administration (NARA). For
information on the availability of FAA

Order 7400.9Z at NARA, call 202-741-
6030, or go to http://www.archives.gov/
federal register/code of federal-
regulations/ibr locations.html.

FAA Order 7400.9, Airspace
Designations and Reporting Points, is
published yearly and effective on
September 15.

FOR FURTHER INFORMATION CONTACT: ]Ohn
Fornito, Operations Support Group,
Eastern Service Center, Federal Aviation
Administration, P.O. Box 20636,
Atlanta, Georgia 30320; telephone (404)
305—-6364.

SUPPLEMENTARY INFORMATION:
Authority for This Rulemaking

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part, A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it amends
Class D and Class E airspace at
Charlottesville-Albemarle Airport,
Charlottesville, VA.

History

On March 28, 2016, the FAA
published in the Federal Register a
notice of proposed rulemaking (NPRM)
to amend Class D airspace, Class E
Surface Area Airspace, Class E Airspace
Designated as an Extension to a Class D,
and Class E airspace extending upward
from 700 feet above the surface at
Charlottesville-Albemarle Airport,
Charlottesville, VA (81 FR 17118). The
Azalea Park NDB has been
decommissioned requiring airspace
reconfiguration at the airport. This
action also to updates the geographic
coordinates of the airport and
University of Virginia Medical Center
Heliport, and eliminates the NOTAM
information that reads, ‘““This Class E
airspace area is effective during the
specific dates and time established in
advance by Notice to Airmen. The
effective date and time will thereafter be
continuously published in the Airport/
Facility Directory” from the regulatory
text of the Class E airspace designated
as an extension to Class D at
Charlottesville-Albemarle Airport,
Charlottesville, VA. Interested parties
were invited to participate in this

rulemaking effort by submitting written
comments on the proposal to the FAA.
No comments were received.

Class D and E airspace designations
are published in paragraphs 5000, 6002,
6004, and 6005, respectively, of FAA
Order 7400.9Z dated August 6, 2015,
and effective September 15, 2015, which
is incorporated by reference in 14 CFR
part 71.1. The Class D and E airspace
designations listed in this document
will be published subsequently in the
Order.

Availability and Summary of
Documents for Incorporation by
Reference

This document amends FAA Order
7400.9Z, Airspace Designations and
Reporting Points, dated August 6, 2015,
and effective September 15, 2015. FAA
Order 7400.9Z is publicly available as
listed in the ADDRESSES section of this
document. FAA Order 7400.9Z lists
Class A, B, C, D, and E airspace areas,
air traffic service routes, and reporting
points.

The Rule

This amendment to Title 14, Code of
Federal Regulations (14 CFR) part 71
amends Class D airspace, Class E
Surface Area Airspace, Class E Airspace
Designated as an Extension to a Class D,
and Class E airspace extending upward
from 700 feet above the surface at
Charlottesville-Albemarle Airport,
Charlottesville, VA. The Azalea Park
NDB has been decommissioned
requiring airspace reconfiguration at the
airport. This action also updates the
geographic coordinates of the airport
and University of Virginia Medical
Center Heliport, and eliminates the
NOTAM information that reads, ‘“This
Class E airspace area is effective during
the specific dates and time established
in advance by Notice to Airmen. The
effective date and time will thereafter be
continuously published in the Airport/
Facility Directory” from the regulatory
text of the Class E airspace designated
as an extension to Class D at
Charlottesville-Albemarle Airport,
Charlottesville, VA.

Regulatory Notices and Analyses

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore: (1) Is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
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regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that only affects air traffic
procedures and air navigation, it is
certified that this rule, when
promulgated, does not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

Environmental Review

The FAA has determined that this
action qualifies for categorical exclusion
under the National Environmental
Policy Act in accordance with FAA
Order 1050.1F, “Environmental
Impacts: Policies and Procedures,”
paragraph 5—6.5a. This airspace action
is not expected to cause any potentially
significant environmental impacts, and
no extraordinary circumstances exist
that warrant preparation of an
environmental assessment.

Lists of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for Part 71
continues to read as follows:

Authority: 49 U.S.C. 106(f), 106(g); 40103,
40113, 40120, E.O. 10854, 24 FR 9565, 3 CFR,
1959-1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of FAA Order 7400.9Z,
Airspace Designations and Reporting
Points, dated August 6, 2015, effective
September 15, 2015, is amended as
follows:

Paragraph 5000 Class D Airspace.

* * * * *

AEA VA D Charlottesville, VA [Amended]

Charlottesville-Albemarle Airport, VA

(Lat. 38°08’23” N., long 78°27°08” W.)

That airspace extending upward from the
surface to and including 3,100 MSL within
a 4.2-mile radius of the Charlottesville-
Albemarle Airport. This Class D airspace area
is effective during the specific dates and
times established in advance by a Notice to
Airmen. The effective date and time will
thereafter be continuously published in the
Airport/Facility Directory.

Paragraph 6002 Class E Surface Area
Airspace.
* * * * *

AEA VA E2 Charlottesville, VA [Amended]

Charlottesville-Albemarle Airport, VA

(Lat. 38°08’23” N., long 78°2708” W.)

That airspace extending upward from the
surface within a 4.2-mile radius of
Charlottesville-Albemarle Airport. This Class
E airspace area is effective during the specific
dates and times established in advance by a
Notice to Airmen. The effective date and time
will thereafter be continuously published in
the Airport/Facility Directory.

Paragraph 6004 Class E Airspace
Designated as an Extension to a Class D
Surface Area.

* * * * *

AEA VA E4 Charlottesville, VA [Amended]

Charlottesville-Albemarle Airport, VA

(Lat. 38°08’23” N., long 78°2708” W.)

That airspace extending upward from the
surface within 2.2 miles each side of the 202°
bearing from Charlottesville-Albemarle
Airport extending from the 4.2-mile radius to
6-miles southwest of the airport.

Paragraph 6005 Class E Airspace Areas
Extending Upward From 700 Feet or More
Above the Surface of the Earth.

* * * * *

AEA VA E5 Charlottesville, VA [Amended]

Charlottesville-Albemarle Airport, VA

(Lat. 38°08’23” N., long 78°2708” W.)
University of Virginia Medical Center

Heliport

(Lat. 38°01’52” N., long 78°29'54” W.)

That airspace extending upward from 700
feet above the surface within a 6.8-mile
radius of Charlottesville-Albemarle Airport,
and within a 6-mile radius of the University
of Virginia Medical Center Heliport.

Issued in College Park, Georgia, on June 16,
2016.
Debra L. Hogan,

Acting Manager, Operations Support Group,
Eastern Service Center, Air Traffic
Organization.

[FR Doc. 2016-14881 Filed 6-23-16; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71
[Docket No. FAA—-2015-5800; Airspace
Docket No. 15-AGL-21]

Establishment of Class E Airspace;
Lisbon, ND

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This action establishes Class
E airspace in Lisbon, ND. Controlled
airspace is necessary to accommodate
new Area Navigation (RNAV) Standard
Instrument Approach Procedures at
Lisbon Municipal Airport. The FAA is

taking this action to enhance the safety
and management of Instrument Flight
Rule (IFR) operations at the airport.
DATES: Effective 0901 UTGC, September
15, 2016. The Director of the Federal
Register approves this incorporation by
reference action under title 1, Code of
Federal Regulations, part 51, subject to
the annual revision of FAA Order
7400.9 and publication of conforming
amendments.

ADDRESSES: FAA Order 7400.9Z,
Airspace Designations and Reporting
Points, and subsequent amendments can
be viewed on line at http://
www.faa.gov/airtraffic/publications/.
For further information, you can contact
the Airspace Policy Group, Federal
Aviation Administration, 800
Independence Avenue SW.,
Washington, DC 20591; telephone: 202—
267-8783. The Order is also available
for inspection at the National Archives
and Records Administration (NARA).
For information on the availability of
this material at NARA, call 202-741—
6030, or go to http://www.archives.gov/
federal register/code of federal-
regulations/ibr_locations.html.

FAA Order 7400.9, Airspace
Designations and Reporting Points, is
published yearly and effective on
September 15.

FOR FURTHER INFORMATION CONTACT: Raul
Garza, Jr., Central Service Center,
Operations Support Group, Federal
Aviation Administration, Southwest
Region, 10101 Hillwood Parkway, Fort
Worth, TX 76177; telephone: (817) 222—
5874.

SUPPLEMENTARY INFORMATION:

Authority for This Rulemaking

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part, A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it establishes
controlled airspace at Lisbon Municipal
Airport, Lisbon, ND.

History

On February 17, 2016, the FAA
published in the Federal Register a
notice of proposed rulemaking (NPRM)
to establish Class E Airspace in the


http://www.archives.gov/federal_register/code_of_federal-regulations/ibr_locations.html
http://www.archives.gov/federal_register/code_of_federal-regulations/ibr_locations.html
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Lisbon, ND area. (81 FR 8026) Docket
No. FAA-2015-5800. Interested parties
were invited to participate in this
rulemaking effort by submitting written
comments on the proposal to the FAA.
No comments were received.

Class E airspace designations are
published in paragraph 6005 of FAA
Order 7400.9Z dated August 6, 2015,
and effective September 15, 2015, which
is incorporated by reference in 14 CFR
part 71.1. The Class E airspace
designations listed in this document
will be published subsequently in the
Order.

Availability and Summary of
Documents for Incorporation by
Reference

This document amends FAA Order
7400.9Z, airspace Designations and
Reporting Points, dated August 6, 2015,
and effective September 15, 2015. FAA
Order 7400.9Z is publicly available as
listed in the ADDRESSES section of this
document. FAA Order 7400.9Z lists
Class A, B, C, D, and E airspace areas,
air traffic service routes, and reporting
points.

The Rule

This amendment to Title 14, Code of
Federal Regulations (14 CFR) part 71
establishes Class E airspace extending
upward from 700 feet above the surface
within a 6.5-mile radius of Lisbon
Municipal Airport, Lisbon, ND, to
accommodate new RNAV standard
instrument approach procedures.
Controlled airspace is needed for the
safety and management of IFR
operations at the airport.

Class E airspace designations are
published in Paragraph 6005 of FAA
Order 7400.9Z, dated August 6, 2015,
and effective September 15, 2015, which
is incorporated by reference in 14 CFR
71.1. The Class E airspace designations
listed in this document will be
published subsequently in the Order.

Regulatory Notices and Analyses

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current, is non-controversial and
unlikely to result in adverse or negative
comments. It, therefore: (1) Is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
Regulatory Evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that only affects air traffic

procedures and air navigation, it is
certified that this rule, when
promulgated, does not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

Environmental Review

The FAA has determined that this
action qualifies for categorical exclusion
under the National Environmental
Policy Act in accordance with FAA
Order 1050.1F, “Environmental
Impacts: Policies and Procedures,”
paragraph 5-6.5. This airspace action is
not expected to cause any potentially
significant environmental impacts, and
no extraordinary circumstances exists
that warrant preparation of an
environmental assessment.

Lists of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for Part 71
continues to read as follows:

Authority: 49 U.S.C. 106(f), 106(g); 40103,
40113, 40120, E.O. 10854, 24 FR 9565, 3 CFR,
1959-1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of FAA Order 7400.9Z,
Airspace Designations and Reporting
Points, dated August 6, 2015, effective
September 15, 2015, is amended as
follows:

Paragraph 6005 Class E Airspace Areas
Extending Upward From 700 Feet or More
Above the Surface of the Earth.

* * * * *

AGL ND E5 Lisbon, ND [New]
Lisbon Municipal Airport, ND
(Lat. 46°26’49” N., long. 097°43"42” W.)
That airspace extending upward from 700
feet above the surface within a 6.5-mile
radius of Lisbon Municipal Airport.
Issued in Fort Worth, TX, on June 15, 2016.
Walter Tweedy,

Acting Manager, Operations Support Group,
ATO Central Service Center.

[FR Doc. 2016—-14873 Filed 6—23—-16; 8:45 am]
BILLING CODE 4910-13-P

SOCIAL SECURITY ADMINISTRATION

20 CFR Parts 404 and 416

[Docket No. SSA-2016-0019]

RIN 0960-Al02

Extension of Effective Date for
Temporary Pilot Program Setting the

Time and Place for a Hearing Before an
Administrative Law Judge

AGENCY: Social Security Administration.
ACTION: Final rule.

SUMMARY: We are extending for one year
our pilot program that authorizes the
agency to set the time and place for a
hearing before an administrative law
judge (ALJ). Extending the pilot program
continues our commitment to improve
the efficiency of our hearing process and
to maintain a hearing process that
results in accurate, high-quality
decisions for claimants. The current
pilot program will expire on August 12,
2016. In this final rule, we are extending
the effective date to August 11, 2017.
We are making no other changes.

DATES: This final rule is effective June
24, 2016.

FOR FURTHER INFORMATION CONTACT:
Maren Weight, Social Security
Administration, 5107 Leesburg Pike,
Falls Church, VA 22041-3260, 703—
605—7100 for information about this
final rule. For information on eligibility
for filing for benefits, call our national
toll-free number, 1-800-772-1213 or
TTY 1-800-325—-0778, or visit our
Internet site, Social Security Online, at
http://www.socialsecurity.gov.
SUPPLEMENTARY INFORMATION:

Background

Over the past several years, one of our
highest priorities has been to improve
the efficiency of our hearing process for
the Old Age, Survivors, and Disability
Insurance (OASDI) programs under title
II of the Social Security Act (Act) and
the Supplemental Security Income (SSI)
program under title XVI of the Act. We
began a pilot program in July 2010 (75
FR 39154), under which the agency,
rather than the ALJ, may set the time
and place of the hearing under certain
circumstances. Because we expect to
continue to face significant challenges
in dealing with the historically large
number of hearing requests, we must
maintain programs and policies that can
provide us with the flexibility we need
to improve the efficiency of our hearing
process.

When we published a final rule on
July 8, 2010, authorizing the agency to
set the time and place for a hearing
before an AL]J, we explained that we


http://www.socialsecurity.gov
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would implement our authority as a
temporary pilot program. (75 FR 39154).
Therefore, we included in sections
404.936(h) and 416.1436(h) of the final
rule a provision that the pilot program
would end on August 9, 2013, unless we
decided to either terminate the program
earlier, or extend it beyond that date by
publication of a final rule in the Federal
Register. Most recently, on July 2, 2015,
we extended the expiration date until
August 12, 2016. (80 FR 37970).

Explanation of Extension

During the pilot program, we tracked
ALJ productivity closely, working with
ALJs to addresss any concerns about our
hearing process. We are continuing to
work with ALJs who do not promptly
schedule their hearings, and we are
using a variety of authorties available to
correct these situations. To date, our
efforts have been largely successful. We
are retaining this authority in our
regulations to provide us with the
flexibility we need to manage the
hearing process appropriately.

During this extension of the pilot
program, we will continue to monitor
the productivity of ALJs and to work
with our ALJs to address any concerns
regarding our hearing process.
Accordingly, we are extending our
authority to set the time and place for
a hearing before an ALJ for another year,
until August 11, 2017. As before, we
reserve the authority to end the program
earlier, or to extend it by publishing a
final rule in the Federal Register.

Regulatory Procedures

Justification for Issuing Final Rule
Without Notice and Comment

We follow the Administrative
Procedure Act (APA) rulemaking
procedures specified in 5 U.S.C. 553
when developing regulations. (Section
702(a)(5) of the Social Security Act, 42
U.S.C. 902(a)(5)). Generally, the APA
requires that an agency provide prior
notice and opportunity for public
comment before issuing a final rule. The
APA provides exceptions to its notice
and public comment procedures when
an agency finds there is good cause for
dispensing with such procedures
because they are impracticable,
unnecessary, or contrary to the public
interest. We have determined that good
cause exists for dispensing with the
notice and public comment procedures
for this rule. (5 U.S.C. 553(b)(3)(B)). This
final rule only extends the date on
which the pilot program will no longer
be effective. It makes no substantive
changes to our rules. Our current
regulations expressly provide that we
may extend the expiration date of the

pilot program by notice of a final rule
in the Federal Register. Therefore, we
have determined that opportunity for
prior comment is unnecessary, and we
are issuing this rule as a final rule.

In addition, for the reasons cited
above, we find good cause for
dispensing with the 30-day delay in the
effective date of this final rule. (5 U.S.C.
553(d)(3)). We are not making any
substantive changes in our rules.
Without an extension of the expiration
date for the pilot program, we will not
have the flexibility we need to ensure
the efficiency of our hearing process.
Therefore, we find it is in the public
interest to make this final rule effective
on the publication date.

Executive Order 12866 as
Supplemented by Executive Order
13563

We consulted with the Office of
Management and Budget (OMB) and
determined that this final rule does not
meet the criteria for a significant
regulatory action under Executive Order
12866, as supplemented by Executive
Order 13563. Therefore, OMB did not
review the final rule.

Regulatory Flexibility Act

We certify that this final rule will not
have a significant economic impact on
a substantial number of small entities
because it affects individuals only.
Therefore, the Regulatory Flexibility
Act, as amended, does not require us to
prepare a regulatory flexibility analysis.

Paperwork Reduction Act

These rules do not create any new or
affect any existing collections and,
therefore, do not require Office of
Management and Budget approval
under the Paperwork Reduction Act.

(Catalog of Federal Domestic Assistance
Program Nos. 96.001, Social Security—
Disability Insurance; 96.002, Social
Security—Retirement Insurance; 96.004,
Social Security—Survivors Insurance;
96.006, Supplemental Security Income.)

List of Subjects
20 CFR Part 404

Administrative practice and
procedure, Blind, Disability benefits,
Old-age, Survivors, and Disability
Insurance, Reporting and recordkeeping
requirements, Social Security.

20 CFR Part 416

Administrative practice and
procedure, Aged, Blind, Disability
benefits, Public assistance programs,
Reporting and recordkeeping

requirements, Supplemental Security
Income (SSI).

Carolyn W. Colvin,
Acting Commissioner of Social Security.

For the reasons stated in the
preamble, we are amending subpart J of
part 404 and subpart N of part 416 of
title 20 of the Code of Federal
Regulations as set forth below:

PART 404—FEDERAL OLD-AGE,
SURVIVORS AND DISABILITY
INSURANCE (1950 )

Subpart J —[Amended]

m 1. The authority citation for subpart J
of part 404 continues to read as follows:

Authority: Secs. 201(j), 204(f), 205(a)—(b),
(d)-(h), and (j), 221, 223(i), 225, and 702(a)(5)
of the Social Security Act (42 U.S.C. 401(j),
404(1f), 405(a)—(b), (d)—(h), and (j), 421, 423(i),
425, and 902(a)(5)); sec. 5, Pub. L. 97—455, 96
Stat. 2500 (42 U.S.C. 405 note); secs. 5, 6(c)—
(e), and 15, Pub. L. 98—460, 98 Stat. 1802 (42
U.S.C. 421 note); sec. 202, Pub. L. 108-203,
118 Stat. 509 (42 U.S.C. 902 note).

m 2.In §404.936, revise the second
sentence in paragraph (i) to read as
follows:

§404.936 Time and place for a hearing
before an administrative law judge.
* * * * *

(i) Pilot program. * * * These
provisions will no longer be effective on
August 11, 2017, unless we terminate
them earlier or extend them beyond that
date by notice of a final rule in the
Federal Register.

PART 416—SUPPLEMENTAL
SECURITY INCOME FOR THE AGED,
BLIND, AND DISABLED

Subpart N—[Amended]

m 3. The authority citation for subpart N
of part 416 continues to read as follows:
Authority: Secs. 702(a)(5), 1631, and 1633
of the Social Security Act (42 U.S.C.
902(a)(5), 1383, and 1383b); sec. 202, Pub. L.
108-203, 118 Stat. 509 (42 U.S.C. 902 note).

W 4.In §416.1436, revise the second
sentence in paragraph (i) to read as
follows:

§416.1436 Time and place for a hearing
before an administrative law judge.
* * * * *

(i) Pilot program. * * * These
provisions will no longer be effective on
August 11, 2017, unless we terminate
them earlier or extend them beyond that
date by notice of a final rule in the
Federal Register.

[FR Doc. 2016—14974 Filed 6—23—16; 8:45 am]
BILLING CODE P
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DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 100

[Docket No. USCG—-2016-0580]
Special Local Regulations; North
Charleston Fireworks Display

AGENCY: Coast Guard, DHS.
ACTION: Notice of enforcement of
regulation.

SUMMARY: The Coast Guard will enforce
the North Charleston Fireworks Special
Local Regulation from 8:45 p.m. through
10:15 p.m. on July 4, 2016. This action
is necessary to ensure safety of life on
navigable waters of the United States
during the Fourth of July Fireworks
Displays. During the enforcement
period, and in accordance with
previously issued special local
regulations, vessels may not enter,
transit through, anchor in, or remain
within the designated area unless
authorized by the Captain of the Port
Charleston or a designated
representative.

DATES: The regulation for the City of
North Charleston Fireworks under
COTP Zone Charleston in 33 CFR
100.701, Table 1, will be enforced from
8:45 p.m. through 10:15 p.m. on July 4,
2016.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
email Lieutenant John Downing, Sector
Charleston Office of Waterways
Management, Coast Guard; telephone
843-740-3184, email John.Z.Downing@
uscg.mil.

SUPPLEMENTARY INFORMATION: The Coast
Guard will enforce the special local
regulation for the North Charleston
Fireworks Display in 33 CFR 100.701
Table 1 from 8:45 p.m. through 10:15
p-m. on July 4, 2016.

On July 4, 2016, South Carolina; The
City of North Charleston is sponsoring
the North Charleston Fireworks on the
Charleston Harbor, South Carolina.

Under the provisions of 33 CFR
100.701, all persons and vessels are
prohibited from entering the regulated
areas unless permission to enter has
been granted by the Captain of the Port
Charleston or designated
representatives. This action is to
provide enforcement action of regulated
area that will encompass portions of the
navigable waterways. Spectator vessels
may safely transit outside the regulated
areas, but may not anchor, block, loiter
in, or impede the transit of official
patrol vessels. The Coast Guard may be

assisted by other Federal, State, or local
law enforcement agencies in enforcing
these regulations.

This notice of enforcement is issued
under authority of 33 CFR 100.701 and
5 U.S.C. 552(a).

The Coast Guard will provide notice
of the regulated area by Local Notice to
Mariners, Broadcast Notice to Mariners,
and on-scene designated
representatives. If the COTP Charleston
determines that the regulated area need
not be enforced for the full duration
stated in this publication, he or she may
use a Broadcast Notice to Mariners to
grant general permission to enter the
regulated area.

Dated: June 20, 2016.
G.L. Tomasulo,

Captain, U.S. Coast Guard, Captain of the
Port Charleston.

[FR Doc. 2016-14986 Filed 6—23—16; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 100
[Docket Number USCG-2016-0185]
RIN 1625-AA08

Special Local Regulation; Beaufort
Water Festival, Beaufort, SC

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a special local regulation on
the waters of the Beaufort River,
Beaufort, South Carolina, during the
Beaufort Water Festival on July 23,
2016. This special local regulation is
necessary to ensure safety of life on
navigable waters of the United States
during the Beaufort Water Festival Air
Show. This regulation prohibits persons
and vessels from being in the regulated
area unless authorized by the Captain of
the Port Charleston or a designated
representative.

DATES: This rule is effective on July 23,
2016 from noon through 5:00 p.m.
ADDRESSES: To view documents
mentioned in this preamble as being
available in the docket, go to http://
www.regulations.gov, type USCG-2016—
0185 in the “SEARCH” box and click
“SEARCH.” Click on Open Docket
Folder on the line associated with this
rule.

FOR FURTHER INFORMATION CONTACT: If
you have questions about this rule, call
or email Lieutenant John Downing,

Sector Charleston Office of Waterways
Management, Coast Guard; telephone
(843) 740-3184, email John.Z.Downing@
uscg.mil.

SUPPLEMENTARY INFORMATION:
1. Table of Abbreviations

CFR Code of Federal Regulations

DHS Department of Homeland Security
NPRM Notice of Proposed Rulemaking
§ Section

U.S.C. United States Code

COTP Captain of the Port

II. Background Information and
Regulatory History

On March 3, 2016, the Coast Guard
received a marine event application for
the 2016 Beaufort Water Festival Air
Show that will take place from noon to
5 p.m. on July 23, 2016. In response, on
May 16, 2016, the Coast Guard
published a notice of proposed
rulemaking titled Special Local
Regulation; Beaufort Water Festival,
Beaufort, SC. There we stated why we
issued the NPRM, and invited
comments on our proposed regulatory
action related to this special local
regulation. During the comment period
that ended June 15, 2016, we received
no comments.

III. Legal Authority and Need for Rule

The legal basis for the rule is the
Coast Guard’s authority to establish
special local regulations: 33 U.S.C.
1233. The purpose of the rule is to
insure safety of life on navigable waters
of the United States during Beaufort
Water Festival Air Show.

IV. Discussion of Comments, Changes,
and the Rule

As noted above, we received no
comments on our NPRM published May
16, 2016. There are no changes in the
regulatory text of this rule from the
proposed rule in the NPRM. On July 23,
2016 from noon to 5 p.m.
Approximately 100 spectator vessels are
expected to attend the event. Persons
and vessels desiring to enter, transit
through, anchor in, or remain within the
regulated area may contact the Captain
of the Port Charleston by telephone at
(843) 740-7050, or a designated
representative via VHF radio on channel
16, to request authorization. If
authorization to enter, transit through,
anchor in, or remain within the
regulated area is granted by the Captain
of the Port Charleston or a designated
representative, all persons and vessels
receiving such authorization must
comply with the instructions of the
Captain of the Port Charleston or a
designated representative. The Coast
Guard will provide notice of the special
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local regulation by Local Notice to
Mariners, Broadcast Notice to Mariners,
and on-scene designated
representatives.

V. Regulatory Analyses

We developed this rule after
considering numerous statutes and
Executive Orders related to rulemaking.
Below we summarize our analyses
based on a number of these statutes and
Executive Orders, and we discuss First
Amendment rights of protestors.

A. Regulatory Planning and Review

Executive Orders 12866 and 13563
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits.
Executive Order 13563 emphasizes the
importance of quantifying both costs
and benefits, of reducing costs, of
harmonizing rules, and of promoting
flexibility. This rule has not been
designated a “‘significant regulatory
action,” under Executive Order 12866.
Accordingly, it has not been reviewed
by the Office of Management and
Budget. This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, as supplemented
by Executive Order 13563, Improving
Regulation and Regulatory Review, and
does not require an assessment of
potential costs and benefits under
section 6(a)(3) of Executive Order 12866
or under section 1 of Executive Order
13563. The Office of Management and
Budget has not reviewed it under those
Orders.

The economic impact of this rule is
not significant for the following reasons:
(1) The special local regulations will be
enforced for only five hours; (2)
although persons and vessels will not be
able to enter, transit through, anchor, or
remain within the regulated area
without authorization from the Captain
of the Port Charleston or a designated
representative, they will be able to
operate in the surrounding area during
the enforcement periods; (3) persons
and vessels will still be able to enter,
transit through, anchor in, or remain
within the regulated area if authorized
by the Captain of the Port Charleston or
a designated representative; and (4) the
Coast Guard will provide advance
notification of the regulated area to the
local maritime community by Local
Notice to Mariners and Broadcast Notice
to Mariners.

B. Impact on Small Entities

The Regulatory Flexibility Act of
1980, 5 U.S.C. 601-612, as amended,

requires Federal agencies to consider
the potential impact of regulations on
small entities during rulemaking. The
term ‘“‘small entities” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.
The Coast Guard received no comments
from the Small Business Administration
on this rulemaking. The Coast Guard
certifies under 5 U.S.C. 605(b) that this
rule will not have a significant
economic impact on a substantial
number of small entities.

This rule may affect the following
entities, some of which may be small
entities: The owner or operators of
vessels intending to enter, transit
through, anchor in, or remain within the
regulated area during the enforcement
period. For the reasons discussed in
Regulatory Planning and Review section
above, this rule will not have a
significant economic impact on a
substantial number of small entities.

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this rule. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed in the FOR FURTHER INFORMATION
CONTACT section.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG-FAIR (1-888—734-3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

C. Collection of Information

This rule will not call for a new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

D. Federalism and Indian Tribal
Governments

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct

effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this rule under that Order and
have determined that it is consistent
with the fundamental federalism
principles and preemption requirements
described in Executive Order 13132.
Also, this rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes. If you
believe this rule has implications for
federalism or Indian tribes, please
contact the person listed in the FOR
FURTHER INFORMATION CONTACT section.

E. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

F. Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969 (42
U.S.C. 4321-4370f), and have
determined that this action is one of a
category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule involves a
special local regulation issued in
conjunction with a regatta or marine
parade. This rule is categorically
excluded from further review under
paragraph 34(h) of Figure 2—1 of the
Commandant Instruction.

An environmental analysis checklist
supporting this determination and a
Categorical Exclusion Determination are
available in the docket where indicated
under ADDRESSES. We seek any
comments or information that may lead
to the discovery of a significant
environmental impact from this rule.
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G. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to contact the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places or vessels.

List of Subjects in 33 CFR Part 100

Marine Safety, Navigation (water),
Reporting and recordkeeping
requirements, Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 100 as follows:

PART 100— SAFETY OF LIFE ON
NAVIGABLE WATERS

m 1. The authority citation for part 100
continues to read as follows:

Authority: 33 U.S.C. 1233

m 2. Add § 100.35T07-0185 to read as
follows:

§100.35T07-0185 Special Local
Regulations; Beaufort Water Festival,
Beaufort, SC.

(a) Regulated area. This rule
establishes a special local regulation on
certain waters of the Beaufort River,
Beaufort, South Carolina. The special
local regulation will create a regulated
area that will encompass a portion of
the waterway that is 700 ft wide by 2600
ft in length on waters of the Beaufort
River encompassed within the following
points (all coordinates are North
American Datum 1983): 32°25” 47” N./
080°40” 44” W., 32°25" 41” N./080°40"
14” W., 32°25” 35” N./080°40" 16” W.,
32°25”40” N./080°40" 46” W.

(b) Definition. As used in this section,
“designated representative” means
Coast Guard Patrol Commanders,
including Coast Guard coxswains, petty
officers, and other officers operating
Coast Guard vessels, and Federal, state,
and local officers designated by or
assisting the Captain of the Port
Charleston in the enforcement of the
regulated areas.

(c) Regulations. (1) All persons and
vessels, except those participating in the
Beaufort Water Festival Airshow, or
serving as safety vessels, are prohibited
from entering, transiting through,
anchoring, or remaining within the
regulated area. Persons and vessels
desiring to enter, transit through, anchor
in, or remain within the regulated area
may contact the Captain of the Port
Charleston by telephone at (843)740—
7050, or a designated representative via
VHF radio on channel 16, to request

authorization. If authorization to enter,
transit through, anchor in, or remain
within the regulated area is granted by
the Captain of the Port Charleston or a
designated representative, all persons
and vessels receiving such authorization
must comply with the instructions of
the Captain of the Port Charleston or a
designated representative.

(2) The Coast Guard will provide
notice of the regulated area by Marine
Safety Information Bulletins, Local
Notice to Mariners, Broadcast Notice to
Mariners, and on-scene designated
representatives.

(d) Enforcement period. This rule will
be enforced July 23, 2016 from noon
until 5 p.m.

Dated: June 20, 2016.
G.L. Tomasulo,

Captain, U.S. Coast Guard, Captain of the
Port Charleston.

[FR Doc. 201614985 Filed 6-23—16; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard
33 CFR Part 100

[Docket No. USCG-2016-0581]

Special Local Regulations; Patriots
Point Fireworks Display
AGENCY: Coast Guard, DHS.

ACTION: Notice of enforcement of
regulation.

SUMMARY: The Coast Guard will enforce
the Patriots Point Fireworks Special
Local Regulation from approximately
8:45 p.m. through 9:45 p.m. on July 4,
2016. This action is necessary to ensure
safety of life on navigable waters of the
United States during the Fourth of July
fireworks displays. During the
enforcement period, and in accordance
with previously issued special local
regulations, vessels may not enter,
transit through, anchor in, or remain
within the designated area unless
authorized by the Captain of the Port
Charleston or a designated
representative.

DATES: The regulation for the Patriot
Point Fireworks under COTP Zone
Charleston in 33 CFR 100.701, Table 1,
will be enforced from 8:45 p.m. through
9:45 p.m. on July 4, 2016.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
email Lieutenant John Downing, Sector
Charleston Office of Waterways
Management, Coast Guard; telephone

843-740-3184, email John.Z.Downing@
uscg.mil.

SUPPLEMENTARY INFORMATION: The Coast
Guard will enforce the special local
regulation for the Patriots Point
Fireworks Display in 33 CFR 100.701
Table 1 from 8:45 p.m. through 9:45
p.m. on July 4, 2016.

On July 4, 2016, South Carolina;
Patriots Point Naval Maritime Museum
is sponsoring the Patriots Point
Fireworks on the navigable waters of
Charleston, South Carolina.

Under the provisions of 33 CFR
100.701, all persons and vessels are
prohibited from entering the regulated
areas unless permission to enter has
been granted by the Captain of the Port
Charleston or designated
representatives. This action is to
provide enforcement action of regulated
area that will encompass portions of the
navigable waterways. Spectator vessels
may safely transit outside the regulated
areas, but may not anchor, block, loiter
in, or impede the transit of official
patrol vessels. The Coast Guard may be
assisted by other Federal, State, or local
law enforcement agencies in enforcing
these regulations.

This notice of enforcement is issued
under authority of 33 CFR 100.701 and
5 U.S.C. 552(a). The Coast Guard will
provide notice of the regulated area by
Local Notice to Mariners, Broadcast
Notice to Mariners, and on-scene
designated representatives. If the COTP
Charleston determines that the regulated
area need not be enforced for the full
duration stated in this publication, he or
she may use a Broadcast Notice to
Mariners to grant general permission to
enter the regulated area.

Dated: June 20, 2016.
G.L. Tomasulo,

Captain, U.S. Coast Guard, Captain of the
Port Charleston.

[FR Doc. 2016—14987 Filed 6—-23-16; 8:45 am|
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket No. USCG—-2016-0387]

Eighth Coast Guard District Annual
Safety Zones; Upper Ohio Valley ltalian
Festival; Ohio River Mile 90.0 to 90.5;
Wheeling, WV

AGENCY: Coast Guard, DHS.

ACTION: Notice of enforcement of
regulation.
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SUMMARY: The Coast Guard will enforce
a safety zone for the Upper Ohio Valley
Italian Festival Fireworks on the Ohio
River in Wheeling, WV from mile 90.0
to 90.5, extending the entire width of
the river, on July 23, 2016. This zone is
needed to protect vessels transiting the
area and event spectators from the
hazards associated with a land-based
fireworks display. During the
enforcement period, entry into,
transiting, or anchoring in the safety
zone is prohibited to all vessels not
registered with the sponsor as
participants or official patrol vessels,
unless specifically authorized by the
Captain of the Port (COTP) Pittsburgh or
a designated representative.

DATES: The regulations in 33 CFR
165.801 Table 1, Sector Ohio Valley, No.
15, will be enforced from 9 p.m. until
10:30 p.m. on July 23, 2016.

FOR FURTHER INFORMATION CONTACT: If
you have questions about this notice of
enforcement, call or email MST1
Jennifer Haggins, Marine Safety Unit
Pittsburgh, U.S. Coast Guard; telephone
412-221-0807, email
Jennifer.L.Haggins@uscg.mil.
SUPPLEMENTARY INFORMATION: The Coast
Guard will enforce the safety zone for
the annual Upper Ohio Valley Italian
Festival Fireworks listed in 33 CFR
165.801 Table 1, Sector Ohio Valley, No.
15 from 9 p.m. to 10:30 p.m. on July 23,
2016. This safety zone extends from
mile 90.0 to 90.5 on the Ohio River in
Wheeling, WV. This action is being
taken to provide for the safety of life on
navigable waterways during the

fireworks display. Entry into the safety
zone is prohibited unless authorized by
the COTP or a designated
representative. Persons or vessels
desiring to enter into or passage through
the safety zone must request permission
from the COTP or a designated
representative. If permission is granted,
all persons and vessels shall comply
with the instructions of the COTP or
designated representative.

This notice of enforcement is issued
under authority of 33 CFR 165.801 and
5 U.S.C. 552(a). In addition to this
notice of enforcement in the Federal
Register, the Coast Guard will provide
the maritime community with advance
notification of this enforcement period
via Local Notice to Mariners and
updates via Marine Information
Broadcasts.

L. Mcclain, Jr.,

Commander, U.S. Coast Guard, Captain of
the Port Pittsburgh.

[FR Doc. 2016—-14899 Filed 6—23—16; 8:45 am]
BILLING CODE P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard
33 CFR Part 165
[Docket No. USCG-2016—0382]

Safety Zones; Recurring Events in
Captain of the Port Boston Zone

AGENCY: Coast Guard, DHS.

TABLE 1

ACTION: Notice of enforcement of
regulation.

SUMMARY: The Coast Guard will enforce
the safety zones in the Captain of the
Port Boston Zone on the specified dates
and times listed below. This action is
necessary to ensure the protection of the
maritime public and event participants
from the hazards associated with this
annual recurring event. Under the
provisions of our regulations, no person
or vessel, except for the safety vessels
assisting with the event may enter the
safety zones unless given permission
from the COTP or the designated on-
scene representative. The Coast Guard
may be assisted by other Federal, State,
or local law enforcement agencies in
enforcing this regulation.

DATES: The regulations in 33 CFR
165.118 will be enforced for the safety
zones identified in the SUPPLEMENTARY
INFORMATION section below for the dates
and times specified.

FOR FURTHER INFORMATION CONTACT: If
you have questions about this notice of
enforcement, call or email Mr. Mark
Cutter, Coast Guard Sector Boston
Waterways Management Division,
telephone 617-223-4000, email
Mark.E.Cutter@uscg.mil.

SUPPLEMENTARY INFORMATION: The Coast
Guard will enforce the safety zones
listed in 33 CFR 165.118 on the
specified dates and times as indicated in
Table 1 below. This regulation was
published in the Federal Register on
November 8, 2013 (78 FR 67028).

6.3 Surfside Fireworks

6.4 Cohasset Triathlon Event Type: Swim.

6.5 Hull Youth Football
Carnival Fireworks.

7.18 Charles River 1-
Mile Swim.

Event Type: Swim.

Event Type: Fireworks Display.

Sponsor: Salisbury Beach Partnership and Chamber of Commerce.
Date: Every Saturday from June 25, 2016 through September 3, 2016.
Time: 9:00 p.m. to 11:00 p.m.
Location: All waters of the Atlantic Ocean near Salisbury Beach, MA, within a 350-yard radius of the fireworks barge
located at position 42°50.6” N., 070°48.4" W. (NAD 83).

Sponsor: Streamline Events.
Date: June 26, 2016.
Time: 7:00 a.m. to 9:00 a.m.
Location: All waters in the vicinity of Cohasset Harbor around Sandy Beach, within the following points (NAD 83):
42°15.6" N., 070°48.1" W.
42°15.5" N., 070°48.1" W.
42°15.4’ N., 070°47.9° W.
42°15.4’ N., 070°47.8" W.
Event Type: Fireworks Display.
Sponsor: Hull Youth Football.
Date: June 18, 2016.
Time: 9:30 p.m. to 10:30 p.m.
Location: All waters within a 450-foot radius of the fireworks barge located approximately 500 feet of off Nantasket
Beach, Hull MA located at position 42°16.6" N., 070°51.7" W. (NAD 83).

Sponsor: Charles River Swimming Club, Inc.
Date: June 11th, 2016.
Time: 7:30 a.m. to 9:30 a.m.
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TABLE 1—Continued

points (NAD 83):

42°21.7" N., 071°04.8" W.
42°21.7" N., 071°04.3" W.
42°22.2" N., 071°07.3" W.
42°22.1" N., 070°07.4" W.

Location: All waters of Charles River between the Longfellow Bridge and the Harvard Bridge within the following

This notice is issued under authority
of 33 CFR 165.118 and 5 U.S.C. 552 (a).
In addition to this notice in the Federal
Register, the Coast Guard will provide
notification of these enforcement
periods via the Local Notice to Mariners
and Broadcast Notice to Mariners.

Dated: June 10, 2016.
C.C. Gelzer,

Captain, U.S. Coast Guard, Captain of the
Port Boston.

[FR Doc. 2016-14783 Filed 6-23—16; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket No. USCG—-2016-0388]

Eighth Coast Guard District Annual
Safety Zones; Wheeling Heritage Port
Festival; Ohio River Mile 90.2 to 90.7;
Wheeling, WV

AGENCY: Coast Guard, DHS.
ACTION: Notice of enforcement of
regulation.

SUMMARY: The Coast Guard will enforce
a safety zone for the Wheeling Heritage
Port Festival Fireworks on the Ohio
River, in Wheeling, WV from mile 90.2
to 90.7, extending the entire width of
the river on September 17, 2016. This
zone is needed to protect vessels
transiting the area and event spectators
from the hazards associated with a
barge-based fireworks display. During
the enforcement period, entry into,
transiting, or anchoring in the safety
zone is prohibited to all vessels not
registered with the sponsor as
participants or official patrol vessels,
unless specifically authorized by the
Captain of the Port (COTP) Pittsburgh or
a designated representative.

DATES: The regulations in 33 CFR

165.801 Table 1, Sector Ohio Valley, No.

60, will be enforced from 10 p.m. until
11:30 p.m., on September 17, 2016.

FOR FURTHER INFORMATION CONTACT: If
you have questions about this notice of
enforcement, call or email MST1
Jennifer Haggins, Marine Safety Unit
Pittsburgh, U.S. Coast Guard; telephone

412-221-0807, email
Jennifer.L.Haggins@uscg.mil.

SUPPLEMENTARY INFORMATION: The Coast
Guard will enforce the Safety Zone for
the annual Wheeling Heritage Port
Sternwheel Festival Fireworks listed in
33 CFR 165.801 Table 1, Sector Ohio
Valley, No. 60, from 10 p.m. to 11:30
p-m. on September 17, 2016. This safety
zone extends from mile 90.2 to 90.7 on
the Ohio River in Wheeling, WV. This
action is being taken to provide for the
safety of life on navigable waterways
during the fireworks display. Entry into
the safety zone is prohibited unless
authorized by the COTP or a designated
representative. Persons or vessels
desiring to enter into or passage through
the safety zone must request permission
from the COTP or a designated
representative. If permission is granted,
all persons and vessels shall comply
with the instructions of the COTP or
designated representative.

This notice of enforcement is issued
under authority of 33 CFR 165.801 and
5 U.S.C. 552(a). In addition to this
notice of enforcement in the Federal
Register, the Coast Guard will provide
the maritime community with advance
notification of this enforcement period
via Local Notice to Mariners and
updates via Marine Information
Broadcasts.

L. Mcclain, Jr.,

Commander, U.S. Coast Guard, Captain of
the Port Pittsburgh.

[FR Doc. 2016—14900 Filed 6—23—-16; 8:45 am]
BILLING CODE 9110-04-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[EPA-HQ-OPP-2015-0420; FRL-9946-62]
Bacillus Amyloliquefaciens Strain

PTA-4838; Exemption From the
Requirement of a Tolerance

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation establishes an
exemption from the requirement of a
tolerance for residues of the Bacillus

amyloliquefaciens strain PTA—4838 on
all food commodities when applied or
used as a fungicide, nematocide, or
plant growth regulator. LidoChem, Inc.
submitted a petition to EPA under the
Federal Food, Drug, and Cosmetic Act
(FFDCA), requesting an exemption from
the requirement of a tolerance. This
regulation eliminates the need to
establish a maximum permissible level
for residues of Bacillus
amyloliquefaciens strain PTA—4838.
DATES: This regulation is effective June
24, 2016. Objections and requests for
hearings must be received on or before
August 23, 2016, and must be filed in
accordance with the instructions
provided in 40 CFR part 178 (see also
Unit I.C. of the SUPPLEMENTARY
INFORMATION).

ADDRESSES: The docket for this action,
identified by docket identification (ID)
number EPA-HQ-OPP-2015-0420, is
available at http://www.regulations.gov
or at the Office of Pesticide Programs
Regulatory Public Docket (OPP Docket)
in the Environmental Protection Agency
Docket Center (EPA/DC), West William
Jefferson Clinton Bldg., Rm. 3334, 1301
Constitution Ave. NW., Washington, DC
20460-0001. The Public Reading Room
is open from 8:30 a.m. to 4:30 p.m.,
Monday through Friday, excluding legal
holidays. The telephone number for the
Public Reading Room is (202) 566—1744,
and the telephone number for the OPP
Docket is (703) 305—-5805. Please review
the visitor instructions and additional
information about the docket available
at http://www.epa.gov/dockets.

FOR FURTHER INFORMATION CONTACT:
Robert McNally, Director, Biopesticides
and Pollution Prevention Division
(7511P), Office of Pesticide Programs,
Environmental Protection Agency, 1200
Pennsylvania Ave. NW., Washington,
DC 20460-0001; main telephone
number: (703) 305—7090; email address:
BPPDFRNotices@epa.gov.
SUPPLEMENTARY INFORMATION:

1. General Information

A. Does this action apply to me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. The following
list of North American Industrial
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Classification System (NAICS) codes is
not intended to be exhaustive, but rather
provides a guide to help readers
determine whether this document
applies to them. Potentially affected
entities may include:

e Crop production (NAICS code 111).

e Animal production (NAICS code
112).

e Food manufacturing (NAICS code
311).

¢ Pesticide manufacturing (NAICS
code 32532).

B. How can I get electronic access to
other related information?

You may access a frequently updated
electronic version of 40 CFR part 180
through the Government Printing
Office’s e-CFR site at http://
www.ecfr.gov/cgi-bin/text-
idx?&c=ecfr&tpl=/ecfrbrowse/Title40/
40tab_02.tpl.

C. How can I file an objection or hearing
request?

Under FFDCA section 408(g), 21
U.S.C. 3464, any person may file an
objection to any aspect of this regulation
and may also request a hearing on those
objections. You must file your objection
or request a hearing on this regulation
in accordance with the instructions
provided in 40 CFR part 178. To ensure
proper receipt by EPA, you must
identify docket ID number EPA-HQ-
OPP-2015-0420 in the subject line on
the first page of your submission. All
objections and requests for a hearing
must be in writing, and must be
received by the Hearing Clerk on or
before August 23, 2016. Addresses for
mail and hand delivery of objections
and hearing requests are provided in 40
CFR 178.25(b).

In addition to filing an objection or
hearing request with the Hearing Clerk
as described in 40 CFR part 178, please
submit a copy of the filing (excluding
any Confidential Business Information
(CBD) for inclusion in the public docket.
Information not marked confidential
pursuant to 40 CFR part 2 may be
disclosed publicly by EPA without prior
notice. Submit the non-CBI copy of your
objection or hearing request, identified
by docket ID number EPA-HQ-OPP-
2015-0420, by one of the following
methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the online
instructions for submitting comments.
Do not submit electronically any
information you consider to be CBI or
other information whose disclosure is
restricted by statute.

e Mail: OPP Docket, Environmental
Protection Agency Docket Center (EPA/

DC), (28221T), 1200 Pennsylvania Ave.
NW., Washington, DC 20460—0001.

e Hand Delivery: To make special
arrangements for hand delivery or
delivery of boxed information, please
follow the instructions at http://
www.epa.gov/dockets/contacts.html.

Additional instructions on
commenting or visiting the docket,
along with more information about
dockets generally, is available at http://
www.epa.gov/dockets.

II. Background and Statutory Findings

In the Federal Register of August 26,
2015 ([80] FR 51759) (FRL—9931-74),
EPA issued a document pursuant to
FFDCA section 408(d)(3), 21 U.S.C.
346a(d)(3), announcing the filing of a
pesticide tolerance petition (PP
[4F8317]) by LidoChem, Inc., 20 Village
Ct., Hazlet, NJ 07730. The petition
requested that 40 CFR part 180 be
amended by establishing an exemption
from the requirement of a tolerance for
residues of Bacillus amyloliquefaciens
strain PTA—4838. That document
referenced a summary of the petition
prepared by the petitioner LidoChem,
Inc., which is available in the docket,
http://www.regulations.gov. There were
no comments received in response to
the notice of filing.

Section 408(c)(2)(A)(i) of FFDCA
allows EPA to establish an exemption
from the requirement for a tolerance (the
legal limit for a pesticide chemical
residue in or on a food) only if EPA
determines that the exemption is “safe.”
Section 408(c)(2)(A)(ii) of FFDCA
defines “safe” to mean that “there is a
reasonable certainty that no harm will
result from aggregate exposure to the
pesticide chemical residue, including
all anticipated dietary exposures and all
other exposures for which there is
reliable information.” This includes
exposure through drinking water and in
residential settings, but does not include
occupational exposure. Pursuant to
FFDCA section 408(c)(2)(B), in
establishing or maintaining in effect an
exemption from the requirement of a
tolerance, EPA must take into account
the factors set forth in FFDCA section
408(b)(2)(C), which require EPA to give
special consideration to exposure of
infants and children to the pesticide
chemical residue in establishing a
tolerance and to “‘ensure that there is a
reasonable certainty that no harm will
result to infants and children from
aggregate exposure to the pesticide
chemical residue. . . .” Additionally,
FFDCA section 408(b)(2)(D) requires
that the Agency consider “available
information concerning the cumulative
effects of a particular pesticide’s

residues” and ‘““other substances that
have a common mechanism of toxicity.”
EPA performs a number of analyses to
determine the risks from aggregate
exposure to pesticide residues. First,
EPA determines the toxicity of
pesticides. Second, EPA examines
exposure to the pesticide through food,
drinking water, and through other
exposures that occur as a result of
pesticide use in residential settings.

III. Toxicological Profile

Consistent with FFDCA section
408(b)(2)(D), EPA has reviewed the
available scientific data and other
relevant information in support of this
action and considered its validity,
completeness and reliability, and the
relationship of this information to
human risk. EPA has also considered
available information concerning the
variability of the sensitivities of major
identifiable subgroups of consumers,
including infants and children.

Bacillus amyloliquefaciens is a gram
positive non-pathogenic bacterium
which is commonly found in the air,
water, soil, and on plants. Bacillus
amyloliquefaciens is ubiquitous in the
environment, especially in soils and
agricultural environments all over the
world.

Bacillus amyloliquefaciens was
previously classified as Bacillus subtilis
var. amyloliquefaciens. (Ref 1). B.
subtilis var. amyloliquefaciens is used to
produce proteolytic enzymes for
laundry detergents, is used in broiler
feed as a probiotic, and produces
chitinase, protease, and lipases which
suppress fungi and nematodes. It has
also been reported as having plant
growth regulator activity. Bacillus
subtilis sp. are known to cause spoilage
in dough, and are rarely found to cause
food poisoning (Ref. 2).

Between 1990-1996 ten different
foods have been associated with B.
subtilis foodborne illness outbreaks,
other infrequent cases have been
reported as well (Ref. 3), but no reported
foodborne illnesses have been
associated with Bacillus
amyloliquefaciens or Bacillus
amyloliquefaciens PTA—-4838. Bacillus
amyloliquefaciens infections have only
been associated with amylosin
producing strains and presence of other
pathogens isolated from indoor dust in
water damaged buildings (Ref. 3), and
infections have not been associated with
any dietary consumption. The
production of amylosin has not been
reported with Bacillus
amyloliquefaciens PTA—4838 strain, and
the acute pulmonary toxicity
pathogenicity studies show no signs of
toxicity or pathogenicity for this strain.
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Thus, Bacillus amyloliquefaciens PTA—
4838 strain is not considered a risk for
infection.

Acute oral, pulmonary, and injection
toxicity/pathogenicity testing of Bacillus
amyloliquefaciens strain PTA—4838 has
shown that it is not toxic or pathogenic.
Specific information on the studies
received and other available information
concerning potential effects of Bacillus
amyloliquefaciens strain PTA—4838 can
be found at http://www.regulations.gov
in the document titled “Registration
Decision for the New Active Ingredient
Bacillus amyloliquefaciens strain PTA-
4838 in this docket ID number EPA—
HQ-OPP-2015-0420. (Ref. 4).

As no adverse effects have been
observed in the available data for
Bacillus amyloliquefaciens strain PTA—
4838, the Agency has not identified any
points of departure for conducting a
quantitative assessment of Bacillus
amyloliquefaciens strain PTA—4838.
Consequently, the Agency conducted a
qualitative assessment.

IV. Aggregate Exposures

In examining aggregate exposure,
FFDCA section 408 directs EPA to
consider available information
concerning exposures from the pesticide
residue in food and all other non-
occupational exposures, including
drinking water from ground water or
surface water and exposure through
pesticide use in gardens, lawns, or
buildings (residential and other indoor
uses).

A. Dietary Exposure

1. Food. Bacillus amyloliquefaciens is
ubiquitous in the environment,
especially in soils and agricultural
environments, so dietary exposure to
background levels of the naturally
occurring microbe are already occurring.
B. subtilis and B. amyloliquefaciens are
considered GRAS food additives and the
FDA has estimated that dietary exposure
of B. subtilis and B. amyloliquefaciens
by the U.S. population is 200 mg/day
(Ref. 5). Similar Bacillus subtilis strains
are used in the production of food grade
products and in fermented foods in
Japan and Thailand. Dietary exposure
via crop residues from pesticidal uses
will be much lower based on maximum
application rates. Further, the product
containing Bacillus amyloliquefaciens
PTA-4848 is not toxic or pathogenic
and is not expected to cause adverse
health effects, and has not been
connected to any illnesses.

2. Drinking water exposure. Bacillus
amyloliquefaciens is naturally present
in soils; therefore, Bacillus
amyloliquefaciens may occur in surface
water and possibly groundwater.

According to the World Health
Organization, Bacillus species are often
detected in drinking water even after
going through acceptable water
treatment processes, mostly because the
spores are resistant to municipal water
treatment measures. Should this
microbial pesticide be present, no
adverse effects are expected from
exposure to Bacillus amyloliquefaciens
through drinking water (Ref. 6), based
on the results outlined in the
Toxicological Profile Section.

B. Other Non-Occupational Exposure

The pesticide use of Bacillus
amyloliquefaciens PTA-4838 except
during application right before harvest,
as proposed, does not increase in a
significant way the potential for non-
dietary, non-occupational exposure to
its residues for the general population,
including infants and children, because
Bacillus amyloliquefaciens is ubiquitous
in the environment and because
populations have been previously
exposed to background levels of the
microbe. Children are not expected to
have any incidental exposure at levels
above what they are naturally exposed
to already. Human exposure to Bacillus
subtilis and Bacillus amyloliquefaciens
in food grade products or fermented
foods have not resulted in any reports
of infection. As previously mentioned
Bacillus subtilis and Bacillus
amyloliquefaciens dietary exposure is
reported as 200 mg/per person per day
in the U.S. (Ref. 5). Any additional
exposure to Bacillus amyloliquefaciens
PTA-4838 resulting from residues from
pesticidal use and residential
homeowner applications will not result
in additional aggregate non
occupational risk, since no acute oral,
pulmonary, and injection toxicity or
pathogenicity hazard exists.

V. Cumulative Effects From Substances
With a Common Mechanism of Toxicity

Section 408(b)(2)(D)(v) of FFDCA
requires that, when considering whether
to establish, modify, or revoke a
tolerance, the Agency consider
“available information” concerning the
cumulative effects of a particular
pesticide’s residues and ““other
substances that have a common
mechanism of toxicity.”

B. amyloliquefaciens strain PTA-4838
does not share a common mechanism of
toxicity with any other substances, since
it is not toxic via the oral, dermal, or
inhalation routes of exposure. For the
purposes of this tolerance action,
therefore, EPA has assumed that
Bacillus amyloliquefaciens strain PTA—
4838 does not have a common
mechanism of toxicity with other

substances. For information regarding
EPA’s efforts to determine which
chemicals have a common mechanism
of toxicity and to evaluate the
cumulative effects of such chemicals,
see EPA’s Web site at http://
www.epa.gov/pesticides/cumulative.

VI. Determination of Safety for U.S.
Population, Infants and Children

A. U.S. Population

Although there is likely to be dietary
and non-occupational exposure to
Bacillus amyloliquefaciens strain PTA—
4838, the Agency concludes that there is
reasonable certainty that no harm will
result to the U.S. population, including
infants and children, from aggregate
exposure to residues of Bacillus
amyloliquefaciens strain PTA-4838
because of the lack of any toxicity,
infectivity, and pathogenicity of this
microbe. This includes all anticipated
dietary exposures and all other
exposures for which there is reliable
information.

B. Infants and Children

FFDCA section 408(b)(2)(C) provides
that the EPA shall apply an additional
tenfold (10X) margin of safety for infants
and children in the case of threshold
effects to account for prenatal and
postnatal toxicity and the completeness
of the database on toxicity and
exposure, unless the EPA determines
based on reliable data that a different
margin of safety will be safe for infants
and children. This additional margin of
safety is commonly referred to as the
Food Quality Protection Act Safety
Factor. In applying this provision, the
EPA either retains the default value of
10X or uses a different additional safety
factor when reliable data available to the
EPA support the choice of a different
factor.

As discussed above, EPA has
concluded that Bacillus
amyloliquefaciens strain PTA-4838 is
not toxic, pathogenic, or infective to
mammals, including infants and
children. Because there are no threshold
levels of concern to infants, children,
and adults when Bacillus
amyloliquefaciens strain PTA—4838 is
used according to label directions and
good agricultural practices, EPA
concludes that no additional margin of
safety is necessary to protect infants and
children.

VII. Analytical Enforcement
Methodology

An analytical method is not required
for enforcement purposes since the
Agency is establishing an exemption
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from the requirement of a tolerance
without any numerical limitation.

VIII. Conclusions

Therefore, an exemption is
established for residues of Bacillus
amyloliquefaciens strain PTA—-4838 on
all food commodities.
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Ingredient Bacillus amyloliquefaciens
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www.regulations.gov. Docket No. EPA—
HQ-OPP-2015-0420.

5. http://www.fda.gov/ohrms/dockets/98fr/
042399a.txt.

6. https://www.gpo.gov/fdsys/pkg/FR-2012-
01-06/pdf/2011-33846.pdf, Federal
Register (77 FR 745, January 6, 2012).

X. Statutory and Executive Order
Reviews

This action establishes an exemption
from the requirement of a tolerance
under FFDCA section 408(d) in
response to a petition submitted to the
Agency. The Office of Management and
Budget (OMB) has exempted these types
of actions from review under Executive
Order 12866, entitled “Regulatory
Planning and Review” (58 FR 51735,
October 4, 1993). Because this action
has been exempted from review under
Executive Order 12866, this action is
not subject to Executive Order 13211,
entitled “Actions Concerning
Regulations That Significantly Affect
Energy Supply, Distribution, or Use” (66
FR 28355, May 22, 2001) or Executive
Order 13045, entitled “Protection of
Children from Environmental Health
Risks and Safety Risks” (62 FR 19885,
April 23, 1997). This action does not
contain any information collections
subject to OMB approval under the
Paperwork Reduction Act (PRA), 44
U.S.C. 3501 et seq., nor does it require
any special considerations under
Executive Order 12898, entitled
“Federal Actions to Address
Environmental Justice in Minority
Populations and Low-Income
Populations” (59 FR 7629, February 16,
1994).

Since tolerances and exemptions that
are established on the basis of a petition

under FFDCA section 408(d), such as
the exemption in this final rule, do not
require the issuance of a proposed rule,
the requirements of the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601 et
seq.), do not apply.

This action directly regulates growers,
food processors, food handlers, and food
retailers, not States or tribes, nor does
this action alter the relationships or
distribution of power and
responsibilities established by Congress
in the preemption provisions of FFDCA
section 408(n)(4). As such, the Agency
has determined that this action will not
have a substantial direct effect on States
or tribal governments, on the
relationship between the national
government and the States or tribal
governments, or on the distribution of
power and responsibilities among the
various levels of government or between
the Federal Government and Indian
tribes. Thus, the Agency has determined
that Executive Order 13132, entitled
“Federalism” (64 FR 43255, August 10,
1999) and Executive Order 13175,
entitled “Consultation and Coordination
with Indian Tribal Governments” (65 FR
67249, November 9, 2000) do not apply
to this action. In addition, this action
does not impose any enforceable duty or
contain any unfunded mandate as
described under Title II of the Unfunded
Mandates Reform Act (UMRA) (2 U.S.C.
1501 et seq.).

This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act
(NTTAA) (15 U.S.C. 272 note).

XI. Congressional Review Act

Pursuant to the Congressional Review
Act (5 U.S.C. 801 et seq.), EPA will
submit a report containing this rule and
other required information to the U.S.
Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of the rule in the Federal
Register. This action is not a “‘major
rule” as defined by 5 U.S.C. 804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: June 1, 2016.

Jack E. Housenger,
Director, Office of Pesticide Programs.

Therefore, 40 CFR chapter I is
amended as follows:

PART 180—[AMENDED]

m 1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346a and 371.

m 2. Section 180.1336 is added to
subpart D to read as follows:

§180.1336 Bacillus amyloliquefaciens
strain PTA-4838; exemption from the
requirement of a tolerance.

An exemption from the requirement
of a tolerance is established for residues
of Bacillus amyloliquefaciens strain
PTA-4838 in or on all food
commodities.

[FR Doc. 2016-15006 Filed 6—-23—16; 8:45 am]|
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 271 and 272

[EPA-R08-RCRA-2016-0131; FRL 9947-
04-Region 8]

South Dakota: Final Authorization of
State Hazardous Waste Management
Program Revisions and Incorporation
by Reference

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: The State of South Dakota has
applied to the Environmental Protection
Agency (EPA) for Final authorization of
the changes to its hazardous waste
program under the Resource
Conservation and Recovery Act (RCRA).
The EPA has determined that these
changes satisfy all requirements needed
to qualify for final authorization, and is
authorizing the State’s changes through
this direct final action. The EPA uses
the regulations entitled “Approved State
Hazardous Waste Management
Programs” to provide notice of the
authorization status of State programs
and to incorporate by reference those
provisions of State statutes and
regulations that will be subject to the
EPA’s inspection and enforcement. This
rule also codifies in the regulations the
approval of South Dakota’s hazardous
waste management program and
incorporates by reference authorized
provisions of the State’s regulations.
DATES: This rule is effective on August
23, 2016 unless the EPA receives
adverse written comment by July 25,
2016. The incorporation by reference of
certain publications listed in the rule is
approved by the Director of the Federal
Register as of August 23, 2016. If the
EPA receives adverse comment, it will
publish a timely withdrawal of this
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direct final rule in the Federal Register
and inform the public that this
authorization will not take effect.
ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R08-
RCRA-2016-0131 by one of the
following methods:

1. Federal eRulemaking Portal: http://
www.regulations.gov. Follow the on-line
instructions for submitting comments.

2. Email: cosentini.christina@epa.gov.

3. Fax:(303) 312—6341 (prior to
faxing, please notify the EPA contact
listed below).

4. Mail, Hand Delivery or Courier:
Christina Cosentini, Resource
Conservation and Recovery Program,
EPA Region 8, Mailcode 8P-R, 1595
Wynkoop Street, Denver, Colorado
80202-1129. Courier or hand deliveries
are only accepted during the Regional
Office’s normal hours of operation. The
public is advised to call in advance to
verify business hours. Special
arrangements should be made for
deliveries of boxed information.

Instructions: Direct your comments to
Docket ID No. EPA-R08-RCRA-2016—
0131. EPA’s policy is that all comments
received will be included in the public
docket without change and may be
available online at http://
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through regulations.gov, or
email. The federal http://
www.regulations.gov Web site is an
“anonymous access’’ system, which
means the EPA will not know your
identity or contact information unless
you provide it in the body of your
comment. If you send an email
comment directly to the EPA without
going through regulations.gov, your
email address will be automatically
captured and included as part of the
comment that is placed in the public
docket and made available on the
Internet. If you submit an electronic
comment, the EPA recommends that
you include your name and other
contact information in the body of your
comment and with any disk or CD-ROM
you submit. If the EPA cannot read your
comment due to technical difficulties
and cannot contact you for clarification,
the EPA may not be able to consider
your comment. Electronic files should
avoid the use of special characters, any
form of encryption, and be free of any
defects or viruses.

Docket: All documents in the docket
are listed in the http://

www.regulations.gov index. Although
listed in the index, some information is
not publicly available, e.g., CBI or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
will be publicly available only in hard
copy form. Publicly available docket
materials are available either
electronically through http://
www.regulations.gov or in hard copy at:
EPA Region 8, from 8 a.m. to 4 p.m.,
1595 Wynkoop Street, Denver,
Colorado, contact: Christina Cosentini,
phone number (303) 312-6231, or the
South Dakota Department of
Environmental and Natural Resources,
from 9 a.m. to 5 p.m., Joe Foss Building,
523 East Capitol Avenue, Pierre, South
Dakota 57501, contact: Carrie Jacobson,
phone number (605) 773-3153. The
public is advised to call in advance to
verify business hours.

FOR FURTHER INFORMATION CONTACT:
Christina Cosentini, Resource
Conservation and Recovery Program,
EPA Region 8, 1595 Wynkoop Street,
Denver, Colorado 80202; phone number
(303) 312-6231; Email address:
cosentini.christina@epa.gov.
SUPPLEMENTARY INFORMATION:

I. Authorization of Revisions to South
Dakota’s Hazardous Waste Program

A. Why are revisions to State programs
necessary?

States which have received final
authorization from the EPA under RCRA
section 3006(b), 42 U.S.C. 6926(b), must
maintain a hazardous waste program
that is equivalent to, consistent with,
and no less stringent than the federal
program. As the federal program
changes, states must change their
programs and ask the EPA to authorize
the changes. Changes to state programs
may be necessary when federal or state
statutory or regulatory authority is
modified or when certain other changes
occur. Most commonly, states must
change their programs because of
changes to the EPA’s regulations in 40
Code of Federal Regulations (CFR) parts
124, 260 through 268, 270, 273 and 279.
When states make other changes to their
regulations, it is often appropriate for
the states to seek authorization for the
changes.

B. What decisions have we made in this
rule?

We conclude that South Dakota’s
application to revise its authorized
program meets all of the statutory and
regulatory requirements established by
RCRA. Therefore, we grant South
Dakota final authorization to operate its
hazardous waste program with the

changes described in the authorization
application. South Dakota has
responsibility for permitting Treatment,
Storage, and Disposal Facilities (TSDFs),
and for carrying out the aspects of the
RCRA program described in its revised
program application, subject to the
limitations of the Hazardous and Solid
Waste Amendments of 1984 (HSWA),
for all areas within the State, except for
(1) all lands located within formal
Indian Reservations within or abutting
the State of South Dakota, including the
Cheyenne River Indian Reservation,
Crow Creek Indian Reservation,
Flandreau Indian Reservation, Lower
Brule Indian Reservation, Pine Ridge
Indian Reservation, Rosebud Indian
Reservation, Standing Rock Indian
Reservation, Yankton Indian
Reservation; (2) any land held in trust
by the United States for an Indian tribe;
and (3) any other land, whether on or
off a reservation that qualifies as
“Indian country” within the meaning of
18 U.S.C. 1151. New federal
requirements and prohibitions imposed
by federal regulations that the EPA
promulgates under the authority of
HSWA take effect in authorized states
before they are authorized for the
requirements. Thus, the EPA will
implement those requirements and
prohibitions in South Dakota, including
issuing permits, until South Dakota is
authorized to do so.

C. What is the effect of this
authorization decision?

The effect of this decision is that a
facility in South Dakota subject to RCRA
will have to comply with the authorized
State requirements instead of the
equivalent federal requirements in order
to comply with RCRA. South Dakota has
enforcement responsibilities under its
State hazardous waste program for
violations of such program, but the EPA
retains its authority under RCRA
sections 3007, 3008, 3013, and 7003,
which include, among others, authority
to:

¢ Conduct inspections and require
monitoring, tests, analyses, or reports;

¢ Enforce RCRA requirements;
suspend or revoke permits; and,

o Take enforcement actions regardless
of whether South Dakota has taken its
own actions.

This action does not impose
additional requirements on the
regulated community because the
regulations for which South Dakota is
being authorized by this direct action
are already effective under State law
and are not changed by this action.
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D. Why is the EPA using a direct final
rule?

The EPA is publishing this rule
without a prior proposal because we
view this as a noncontroversial action
and anticipate no adverse comment.
However, in the “Proposed Rules”
section of this Federal Register, we are
publishing a separate document that
will serve as the proposed rule to
authorize the State program changes if
adverse comments are received on this
direct final rule. We will not institute a
second comment period on this action.
Any parties interested in commenting
must do so at this time. For further
information about commenting on this
rule, see the ADDRESSES section of this
document.

E. What happens if EPA receives
comments opposing this action?

If the EPA receives comments that
oppose this authorization, we will
address all public comments in a later
Federal Register. You will not have
another opportunity to comment,
therefore, if you want to comment on
this action, you must do so at this time.

F. For what has South Dakota
previously been authorized?

South Dakota initially received final
authorization on October 19, 1984,
effective November 2, 1984 (49 FR
41038) to implement the RCRA
hazardous waste management program.
We granted authorization for changes to
their program on: April 17, 1991,
effective June 17, 1991 (56 FR 15503);
September 8, 1993, effective November
8, 1993 (FR 47216); January 10, 1994,
effective March 11, 1994 (59 FR 1275);
July 24, 1996, effective September 23,
1996 (61 FR 38392); May 9, 2000,
effective June 8, 2000 (65 FR 26755);
April 23, 2004, effective May 24, 2004
(69 FR 21962); March 8, 2006, effective
March 8, 2006 (71 FR 11533); and
August 8, 2012, effective August 8, 2012
(77 FR 47302).

G. What changes are we authorizing
with this action?

South Dakota submitted a final
complete program revision application
on May 12, 2015, seeking authorization
of their changes in accordance with 40
CFR 271.21. We now make an
immediate final decision, subject to

receipt of written comments that oppose
this action, that South Dakota’s
hazardous waste program revision
satisfies all of the requirements
necessary to qualify for Final
authorization. Therefore, we grant South
Dakota final authorization for the
following program changes:

1. Program Revision Changes for Federal
Rules

The State of South Dakota revisions
consist of regulations which specifically
govern Federal hazardous waste
revisions promulgated from July 1, 2007
through June 30, 2012 (RCRA Clusters
XVIII-XXII), except for the final rules
published on January 2, 2008 (73 FR 57;
Checklist 216), October 30, 2008 (73 FR
64668, Checklist 219); December 19,
2008 (73 FR 77954, Checklist 221);
January 8, 2010 (75 FR 1236, Checklist
222); and June 15, 2010 (75 FR 33712,
Checklist 224). The State requirements
from its Hazardous Waste Rules,
Administrative Rules of South Dakota
(ARSD), Article 74:28, effective October
10, 2013, are included in the chart
below.

Description of federal requirement

Federal Register date and page

Analogous state authority

1. NESHAP: Final Standards for Hazardous Waste Combus-
tors (Phase | Final Replacement Standards and Phase Il)

Amendments (Checklist 217).

2. FO19 Exemption for Wastewater Treatment Sludges from
Auto Manufacturing Zinc Phosphating Processes (Checklist

218).

3. Academic Laboratories Generator Standards (Checklist

220).

4. Hazardous Waste Technical Corrections and Clarifications

(Checklist 223).

5. Removal of Saccharin and Its Salts from the Lists of Haz-
ardous Constituents (Rule 225; No Federal checklist).
6. Academic Laboratories Generator Standards Technical

Corrections (Checklist 226).

7. Revision of the Land Disposal Treatment Standards for

Carbamate Wastes (Checklist 227).

8. Hazardous Waste Technical Corrections and Clarifications

Rule (Checklist 228).

75 FR 78918; 12/17/10

76 FR 34147; 6/13/11

73 FR 18970; 8/8/08 ..................

73 FR 31756; 6/4/08 ..................

73 FR 7291; 12/1/08 ..................

75 FR 12989; 3/18/10 ................

75 FR 79304; 12/20/10 ..............

77 FR 22229; 4/13/12 ................

ARSD 74:28:25-01 and
74:28:27:01.

ARSD 74:28:22:01.

ARSD 74:28:22:01 and
74:28:23:01.

ARSD 74:28:21:02,
74:28:22:01, 74:28:23:01,
74:28:24:01, 74:28:25:01,
74:28:28:01, 74:28:27:01,
74:28:30:01, 74:28:26:01,
and 74:28:23:01.

ARSD 74:28:22:01 and
74:28:30:01.

ARSD 74:28:23:01.

ARSD 74:28:30:01.

ARSD 74:28:22:01 and
74:28:27:01.

2. State-Initiated Changes

South Dakota has made amendments
to its regulations that are not directly
related to any of the federal rules
addressed in Item G.1 above. These
State-initiated changes are either
conforming changes made to existing
authorized provisions, or the adoption
of provisions that clarify and make the
State’s regulations internally consistent.
The State’s regulations, as amended by
these provisions, provide authority
which remains equivalent to and no less

stringent than the federal laws and
regulations. These State-initiated
changes are submitted under the
requirements of 40 CFR 271.21(a) and
include the following provisions from
the Administrative Rules of South
Dakota (ARSD 74:28), as amended,
effective October 10, 2013:
74:28:21:01(1), 74:28:21:01(3),
74:28:21:01(6), 74:28:21:01(8),
74:28:21:01(11), 74:28:25:03,
74:28:25:04, 74:28:25:05, 74:28:28:03,

74:28:28:04, 74:28:28:05, and
74:36:11.01.

H. Where are the revised State rules
different from the Federal rules?

South Dakota incorporates the Federal
regulations by reference, thus making its
hazardous waste program equivalent to
the federal program in all areas. The
State did not make any changes that are
more stringent or broader-in-scope than
the federal rules in this rulemaking. In
addition, South Dakota did not change
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any previously more stringent or
broader-in-scope provisions to be
equivalent to the federal rules.

EPA will continue to implement
certain federal requirements that the
EPA cannot delegate to States. The
requirements include: (1) Certain
provisions in 40 CFR 261.39(a)(5) and
261.41 part 262, subparts E, F and H,
part 263, subpart B, §§ 264.12(a)(2),
264.71(a)(3), 264.71(d), 265.12(a)(2),
265.71(a)(3), and 265.71(d) regarding
governmental oversight of exports and
imports of hazardous waste; (2) manifest
registry functions in 40 CFR parts 262,
Subpart B; (3) 268.5, 268.6, 268.42(b),
and 268.44(a)—(g) regarding land
disposal restrictions; and (4) 279.82(b)
regarding State petitions to allow use of
used oil as a dust suppressant.

I. Who handles permits after the
authorization takes effect?

South Dakota will issue permits for all
the provisions for which it is authorized
and will administer the permits it
issues. The EPA will continue to
administer any RCRA hazardous waste
permits or portions of permits which
were issued prior to the effective date of
this authorization until South Dakota
has equivalent instruments in place. We
will not issue any new permits or new
portions of permits for the provisions
listed in the Table in this document
after the effective date of this
authorization. The EPA will continue to
implement and issue permits for HSWA
requirements for which South Dakota is
not yet authorized.

J. How does this action affect Indian
Country (18 U.S.C. 1151) in South
Dakota?

This determination to approve South
Dakota’s RCRA program revisions
applies to all activities in South Dakota
outside of “Indian country,” as that
term is defined in 18 U.S.C. 1151,
including:

1. All lands within the exterior
boundaries of the following Indian
reservations located within or abutting
the State of South Dakota:

a. Cheyenne River Indian Reservation;

b. Crow Creek Indian Reservation;

c. Flandreau Indian Reservation;

d. Lower Brule Indian Reservation;

e. Pine Ridge Indian Reservation;

f. Rosebud Indian Reservation;

g. Standing Rock Indian Reservation;

h. Yankton Indian Reservation;

2. Any land held in trust by the
United States for an Indian tribe; and,

3. Any other areas which are “Indian
country” within the meaning of 18
U.S.C. 1151.

Under principles of Federal Indian
law, states generally do not have

authority to regulate in Indian country.
Ala. v. Native Vill. of Venetie Tribal
Gov't.,, 522 U.S. 520 n.1 (1998).
Accordingly, in the absence of an
express grant of authority to a state from
Congress, EPA typically excludes Indian
country from program delegations and
authorizations to states. See RCRA
Authorization regulations at 40 CFR
271.1(h) (“[Iln many cases States will
lack authority to regulate activities on
Indian lands.”).

Indian country is defined by federal
statute, 18 U.S.C. 1151, as:

a. All land within the limits of any
Indian reservation under the
jurisdiction of the United States
Government, notwithstanding the
issuance of any patent, and, including
rights-of-way running through the
reservation;

b. all dependent Indian communities
within the borders of the United States
whether within the original or
subsequently acquired territory thereof,
and whether within or without the
limits of a state; and

c. all Indian allotments, the Indian
titles to which have not been
extinguished, including rights-of-way
running through the same.

It is important to note that the phrase
“notwithstanding the issuance of any
patent” in 18 U.S.C. 1151(a) has been
interpreted by the U.S. Supreme Court
to include fee patents (also known as
land titles or land deeds) issued to
Indians and non-Indians alike. See,
Seymourv. Superintendent, 368 U.S.
351, 358 (1962). Accordingly, fee-owned
lands, whether owned by Indians or
nonmembers of the relevant Indian
tribe, which are within the exterior
boundaries of Indian reservations, are
Indian country. While 18 U.S.C. 1151 on
its face relates to criminal jurisdiction,
the U.S. Supreme Court has held that it
is also relevant for civil regulatory
jurisdiction. See, DeCoteau v. Dist.
County Court, 420 U.S. 425, 427 n.2
(1975).

In addition, tribal trust lands located
outside of formal reservations are also
Indian country as defined in 18 U.S.C.
1151. For a detailed legal discussion
and explanation of this interpretation of
Indian country, see Letter from Jack W.
McGraw, Acting Regional
Administrator, United States
Environmental Agency, to Steven M.
Pirner, Secretary, South Dakota
Department of Environment and Natural
Resources (April 2, 2002), printed in 67
FR 45684 through 45687 (July 10, 2002).

II. Incorporation by Reference

A. What is codification?

Codification is the process of
including the statutes and regulations
that comprise the State’s authorized
hazardous waste management program
into the CFR. Section 3006(b) of RCRA,
as amended, allows the Environmental
Protection Agency (EPA) to authorize
State hazardous waste management
programs. The State regulations
authorized by the EPA supplant the
federal regulations concerning the same
matter with the result that after
authorization EPA enforces the
authorized regulations. Infrequently,
State statutory language which acts to
regulate a matter is also authorized by
the EPA with the consequence that the
EPA enforces the authorized statutory
provision. The EPA does not authorize
State enforcement authorities and does
not authorize State procedural
requirements. The EPA codifies the
authorized State program in 40 CFR part
272 and incorporates by reference State
statutes and regulations that make up
the approved program which is
federally enforceable in accordance with
Sections 3007, 3008, 3013, and 7003 of
RCRA, 42 U.S.C. 6927, 6928, 6934 and
6973, and any other applicable statutory
and regulatory provisions.

B. What is the history of the codification
of South Dakota’s hazardous waste
management program?

The EPA incorporated by reference
South Dakota’s then authorized
hazardous waste program effective
March 8, 2006 (71 FR 11533). In this
action, the EPA is revising Subpart QQ
of 40 CFR part 272 to include the
authorization revision actions described
in this document.

C. What decisions have we made in this
rule?

In this rule, the EPA is finalizing
regulatory text that includes
incorporation by reference. In
accordance with requirements of 1 CFR
51.5, the EPA is finalizing the
incorporation by reference of the South
Dakota rules described in the
amendments to 40 CFR part 272 set
forth below. The EPA has made, and
will continue to make, these documents
available electronically through http://
www.regulations.gov and in hard copy
at the appropriate EPA office (see the
ADDRESSES section of this preamble for
more information).

This action codifies the EPA’s
authorization of South Dakota’s base
hazardous waste management program
and its revisions to that program. The
codification reflects the State program
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that would be in effect at the time EPA’s
authorized revisions to the South
Dakota hazardous waste management
program addressed in this direct final
rule become final. This action does not
reopen any decision the EPA previously
made concerning the authorization of
the State’s hazardous waste
management program. The EPA is not
requesting comments on its decisions
published in the Federal Register
documents referenced in Section LF of
this preamble concerning revisions to
the authorized program in South
Dakota.

The EPA is incorporating by reference
EPA’s approval of South Dakota’s
hazardous waste management program
by amending Subpart QQ to 40 CFR part
272. The action amends section
272.2101 and incorporates by reference
South Dakota’s authorized hazardous
waste regulations, as amended effective
October 10, 2013. Section 272.2101 also
references the demonstration of
adequate enforcement authority,
including procedural and enforcement
provisions, which provide the legal
basis for the State’s implementation of
the hazardous waste management
program. In addition, section 272.2101
references the Memorandum of
Agreement, the Attorney General’s
Statements and the Program
Description, which are evaluated as part
of the approval process of the hazardous
waste management program in
accordance with Subtitle C of RCRA.

D. What is the effect of South Dakota’s
codification on enforcement?

The EPA retains the authority under
statutory provisions, including but not
limited to, RCRA sections 3007, 3008,
3013 and 7003, and other applicable
statutory and regulatory provisions to
undertake inspections and enforcement
actions and to issue orders in all
authorized states. With respect to
enforcement actions, the EPA will rely
on federal sanctions, federal inspection
authorities, and federal procedures
rather than the State analogs to these
provisions. Therefore, the EPA is not
incorporating by reference South
Dakota’s inspection and enforcement
authorities nor are those authorities part
of South Dakota’s approved State
program which operates in lieu of the
federal program. 40 CFR 272.2101(c)(2)
lists these authorities for informational
purposes, and because the EPA also
considered them in determining the
adequacy of South Dakota’s procedural
and enforcement authorities. South
Dakota’s authority to inspect and
enforce the State’s hazardous waste
management program requirements

continues to operate independently
under State law.

E. What State provisions are not part of
the codification?

The public is reminded that some
provisions of South Dakota’s hazardous
waste management program are not part
of the federally authorized State
program. These non-authorized
provisions include:

(1) Provisions that are not part of the
RCRA subtitle C program because they
are “‘broader in scope” than RCRA
subtitle C (see 40 CFR 271.1(i));

(2) Federal rules for which South
Dakota is not authorized, but which
have been incorporated into the State
regulations because of the way the State
adopted federal regulations by
reference.

(3) Federal rules for which South
Dakota is authorized but which were
vacated by the U.S. Court of Appeals for
the District of Columbia Circuit (D.C.
Cir. No. 98-1379 and 98-1379; June 27,
2014).

(4) State procedural and enforcement
authorities which are necessary to
establish the ability of the State’s
program to enforce compliance but
which do not supplant the Federal
statutory enforcement and procedural
authorities.

State provisions that are “‘broader in
scope” than the federal program are not
incorporated by reference in 40 CFR
part 272. For reference and clarity, the
EPA lists in 40 CFR 272.2101(c)(3) the
South Dakota statutory provisions
which are “broader in scope” than the
federal program and which are not part
of the authorized program being
incorporated by reference. While
“broader in scope’ provisions are not
part of the authorized program and
cannot be enforced by the EPA, the State
may enforce such provisions under
State law.

South Dakota has adopted but is not
authorized for certain federal final rules
published between June 29, 1995 and
June 15, 2010. Therefore, the federal
amendments to 40 CFR parts 260, 261,
262, 263, 264, 265, 266, 268, 270 and
273 addressed by these Federal rules
and included in South Dakota’s
adoption by reference at ARSD, sections
74:28:21:02, 74:28:22:01, 74:28:23:01,
74:28:24:01, 74:28:25:01, 74:28:28:01,
74:28:27:01, 74:28:30:01, 74:28:26:01
and 74:28:33:01, respectively, are not
part of the State’s authorized program
included in this codification. The EPA
has identified in 40 CFR 272.2101(c)(4)
those federal regulations which, while
adopted by South Dakota, are not
authorized by EPA.

F. What will be the effect of codification
on Federal HSWA requirements?

With respect to any requirement(s)
pursuant to HSWA for which the State
has not yet been authorized, and which
the EPA has identified as taking effect
immediately in States with authorized
hazardous waste management programs,
EPA will enforce those Federal HSWA
standards until the State is authorized
for those provisions.

The codification does not affect
Federal HSWA requirements for which
the State is not authorized. The EPA has
authority to implement HSWA
requirements in all states, including
states with authorized hazardous waste
management programs, until the states
become authorized for such
requirements or prohibitions, unless the
EPA has identified the HSWA
requirement(s) as an optional or as a less
stringent requirement of the federal
program. A HSWA requirement or
prohibition, unless identified by the
EPA as optional or as less stringent,
supersedes any less stringent or
inconsistent State provision which may
have been previously authorized by EPA
(50 FR 28702, July 15, 1985).

Some existing State requirements may
be similar to the HSWA requirements
implemented by the EPA. However,
until the EPA authorizes those State
requirements, EPA enforces the HSWA
requirements and not the State analogs.

III. Administrative Requirements

The Office of Management and Budget
(OMB) has exempted this action from
the requirements of Executive Orders
12866 (58 FR 51735, October 4, 1993)
and 13563 (76 FR 3821, January 21,
2011). Therefore this action is not
subject to review by OMB. This action
authorizes and codifies State
requirements for the purpose of RCRA
3006 and imposes no additional
requirements beyond those imposed by
State law. Accordingly, I certify that this
action will not have a significant
economic impact on a substantial
number of small entities under the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.). Because this action authorizes
and codifies pre-existing requirements
under State law and does not impose
any additional enforceable duty beyond
that required by State law, it does not
contain any unfunded mandate or
significantly or uniquely affect small
governments, as described in the
Unfunded Mandates Reform Act of 1995
(Pub. L. 104—4). For the same reason,
this action also does not significantly or
uniquely affect the communities of
Tribal governments, as specified by
Executive Order 13175 (65 FR 67249,
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November 9, 2000). This action will not
have substantial direct effects on the
states, on the relationship between the
national government and the states, or
on the distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999), because it merely
authorizes and codifies State
requirements as part of the State RCRA
hazardous waste program without
altering the relationship or the
distribution of power and
responsibilities established by RCRA.
This action also is not subject to
Executive Order 13045 (62 FR 19885,
April 23, 1997), because it is not
economically significant and it does not
make decisions based on environmental
health or safety risks. This rule is not
subject to Executive Order 13211,
“Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001), because it is not a significant
regulatory action under Executive Order
12866.

Under RCRA 3006(b), EPA grants a
State’s application for authorization as
long as the State meets the criteria
required by RCRA. It would thus be
inconsistent with applicable law for the
EPA, when it reviews a State
authorization application, to require the
use of any particular voluntary
consensus standard in place of another
standard that otherwise satisfies the
requirements of RCRA. Thus, the
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. As required by
section 3 of Executive Order 12988 (61
FR 4729, February 7, 1996), in issuing
this rule, the EPA has taken the
necessary steps to eliminate drafting
errors and ambiguity, minimize
potential litigation, and provide a clear
legal standard for affected conduct. The
EPA has complied with Executive Order
12630 (53 FR 8859, March 15, 1988) by
examining the takings implications of
the rule in accordance with the
“Attorney General’s Supplemental
Guidelines for the Evaluation of Risk
and Avoidance of Unanticipated
Takings” issued under the executive
order. This rule does not impose an
information collection burden under the
provisions of the Paperwork Reduction
Act of 1995 (44 U.S.C. 3501 et seq.).
Executive Order 12898 (59 FR 7629,
Feb. 16, 1994) establishes federal
executive policy on environmental
justice. Its main provision directs
federal agencies, to the greatest extent
practicable and permitted by law, to

make environmental justice part of their
mission by identifying and addressing,
as appropriate, disproportionately high
and adverse human health or
environmental effects of their programs,
policies, and activities on minority
populations and low-income
populations in the United States.
Because this rule authorizes pre-existing
State rules which are at least equivalent
to, and no less stringent than existing
federal requirements, and imposes no
additional requirements beyond those
imposed by State law, and there are no
anticipated significant adverse human
health or environmental effects, the rule
is not subject to Executive Order 12898.

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. The EPA will
submit a report containing this
document and other required
information to the U.S. Senate, the U.S.
House of Representatives, and the
Comptroller General of the United
States prior to publication in the
Federal Register. A major rule cannot
take effect until 60 days after it is
published in the Federal Register. This
action is not a “major rule” as defined
by 5 U.S.C. 804(2). This action will be
effective August 23, 2016.

List of Subjects
40 CFR Part 271

Environmental protection,
Administrative practice and procedure,
Confidential business information,
Hazardous waste, Hazardous waste
transportation, Indian lands,
Intergovernmental relations, Penalties,
Reporting and recordkeeping
requirements.

40 CFR Part 272

Environmental protection, Hazardous
materials transportation, Hazardous
waste, Incorporation by reference,
Intergovernmental relations, Water
pollution control, Water supply.

Authority: This rule is issued under the
authority of Sections 2002(a), 3006 and
7004(b) of the Solid Waste Disposal Act as
amended, 42 U.S.C. 6912(a), 6926, 6974(b).

Dated: May 11, 2016.

Shaun L. McGrath,
Regional Administrator, Region 8.

For the reasons set forth in the
preamble, under the authority at 42
U.S.C. 6912(a), 6926, and 6974(b), EPA
is granting final authorization under 40

CFR part 271 to the State of South
Dakota for revisions to its hazardous
waste program under the Resource
Conservation and Recovery Act and is
amending 40 CFR part 272 as follows:

PART 272—APPROVED STATE
HAZARDOUS WASTE MANAGEMENT
PROGRAMS

m 1. The authority citation for part 272
continues to read as follows:

Authority: Secs. 2002(a), 3006, and
7004(b) of the Solid Waste Disposal Act, as
amended by the Resource Conservation and
Recovery Act of 1976, as amended, 42 U.S.C.
6912(a), 6926, and 6974(b).

W 2. Revise § 272.2101 to read as
follows:

§272.2101 South Dakota State-
administered program: Final authorization.

(a) Pursuant to section 3006(b) of
RCRA, 42 U.S.C. 6926(b), South Dakota
has final authorization for the following
elements as submitted to EPA in South
Dakota’s base program application for
final authorization which was approved
by EPA effective on November 2, 1984.
Subsequent program revision
applications were approved effective on
June 17, 1991, November 8, 1993, March
11, 1994, September 23, 1996, June 8,
2000, May 24, 2004, March 8, 2006,
August 8, 2012 and August 23, 2016.

(b) The State of South Dakota has
primary responsibility for enforcing its
hazardous waste management program.
However, EPA retains the authority to
exercise its inspection and enforcement
authorities in accordance with sections
3007, 3008, 3013, 7003 of RCRA, 42
U.S.C. 6927, 6928, 6934, 6973, and any
other applicable statutory and
regulatory provisions, regardless of
whether the State has taken its own
actions, as well as in accordance with
other statutory and regulatory
provisions.

(c) State Statutes and Regulations. (1)
The South Dakota regulations cited in
paragraph (c)(1)(i) of this section are
incorporated by reference as part of the
hazardous waste management program
under subtitle C of RCRA, 42 U.S.C.
6921 et seq. This incorporation by
reference is approved by the Director of
the Federal Register in accordance with
5 U.S.C. 552(a) and 1 CFR part 51. You
may obtain copies of the South Dakota
regulations that are incorporated by
reference in this paragraph from South
Dakota Legislative Research Council,
3rd Floor, State Capitol, 500 East
Capitol Avenue, Pierre, South Dakota
57501, (Phone: (605) 773—-3251). You
may inspect a copy at EPA Region 8,
1595 Wynkoop Street, Denver,
Colorado, phone number (303) 312—
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6231, or at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at NARA, call (202) 741-6030,
or go to: http://www.archives.gov/
federal-register/cfr/ibr-locations.html.

(i) The Binder entitled “EPA-
Approved South Dakota Regulatory
Requirements Applicable to the
Hazardous Waste Management
Program”, dated February 2016.

(i1) [Reserved]

(2) EPA considered the following
statutes and regulations in evaluating
the State program but is not
incorporating them herein for
enforcement purposes:

(i) South Dakota Codified Laws
(SDCL), as amended, 2013 Revision,
Title 1, State Affairs and Government:
Chapter 1-26, Administrative
Procedures and Rules, sections 1-26—
1(1), 1-26-1(4), 1-26-1(8) introductory
paragraph, 1-26-1(8)(a), 1-26—2, 1-26—
6.6, 1-26—16 through 1-26-19, 1-26—
19.1, 1-26-19.2, 1-26-21, 1-26-27, 1—
26-29, 1-26-30, 1-26-30.1, 1-26-30.2,
1-26-30.4, 1-26-31, 1-26-31.1, 1-26—
31.2, 1-26-31.4, 1-26—35 and 1-26—36;
Chapter 1-27, Public Records and Files,
sections 1-27-1, 1-27-3, 1-27-9(2) and
1-27-28, 1-27-31; Chapter 1-32,
Executive Reorganization, section 1-32—
1(1); Chapter 1-40, Department of
Natural Resources, sections 1-40—4.1,
1-40-24, 1-40-31 and 1-40-34.

(ii) SDCL, as amended, 2013 Revision,
Title 15, Civil Procedure: Chapter 15-6,
Rules of Procedure in Circuit Courts,
section 15—-6—24(a)-(c).

(iii) SDCL, as amended, 2013
Revision, Title 19, Evidence: Chapter
19-13, Privileges, sections 19-13-2(1),
19-13-2(5), 19-13-3, 19—13—-20 and 19—
13-22.

(iv) SDCL, as amended, 2013
Revision, Title 21, Judicial Remedies:
Chapter 21-8, Injunction, section 21-8—
1.

(v) SDCL, as amended, 2013 Revision,
Title 22, Crimes: Chapter 22-6,
Authorized Punishments, sections 22—
6—1 introductory paragraph and 22-6—
1(7).

(vi) SDCL, as amended, 2013
Revision, Title 23, Law Enforcement:
Chapter 23-5, Criminal Identification,
sections 23-5-1, 23-5-10(1), 23—-5—
10(3), 23-5-10(4) and 23-5-11 first
sentence; Chapter 23—6, Criminal
Statistics, section 23-6—4.

(vii) SDCL, as amended, 2013
Revision, Title 34, Public Health and
Safety: Chapter 34-21, Radiation and
Uranium Resources Exposure Control,
section 34-21-2(7).

(viii) SDCL, as amended, 2013
Revision, Title 34A, Environmental
Protection: Chapter 34A—6, Solid Waste

Disposal, section 34A—6-1.3(17);
Chapter 34A—-10, Remedies for
Protection of Environment, sections
34A-10-1, 34A-10-2, 34A-10-5, 34A—
10-11, 34A-10-14 and 34A-10-16,
Chapter 34A—-11, Hazardous Waste
Management, sections 34A-11-1, 34A—
11-2 through 34A-11-4, 34A-11-5,
34A-11-8 through 34A-11-12, 34A—
11-13 through 34A-11-16, 34A-11-17
through 34A-11-19, 34A-11-21 and
34A-11-22; Chapter 34A-12, Regulated
Substance Discharges, sections 34A—12—
1(8), 34A-12—-4, 34A-12-6, 34A-12-8
through 34A—-12-13, 34A-12-13.1 and
34A-12-14.

(ix) SDCL, as amended, 2013
Revision, Title 37, Trade Regulation,
Chapter 37-29, Uniform Trade Secrets
Act, section 37-29-1(4).

(x) Administrative Rules of South
Dakota (ARSD), Article 74:08,
Administrative Fees, effective October
10, 2013: Chapter 74:08:01, Fees for
Records Reproduction, sections
74:08:01:01 through 74:08:01:07.

(3) The following statutory provisions
are broader in scope than the Federal
program, are not part of the authorized
program, are not incorporated by
reference and are not federally
enforceable:

(i) SDCL, as amended, 2013 Revision,
Title 34A, Environmental Protection,
Chapter 34A—11, Hazardous Waste
Management, sections 34A-11-12.1,
34A-11-16.1, 34A-11-25 and 34A-11—
26.

(ii) [Reserved]

(4) Unauthorized state amendments.
(i) South Dakota has adopted but is not
authorized for the following federal
final rules:

(A) Removal of Legally Obsolete Rules
(HSWA/non-HSWA) [60 FR 33912,
06/29/95];

(B) Imports and Exports of Hazardous
Waste: Implementation of OECD
Council Division (HSWA—Not
delegable to States) [61 FR 16290,
04/12/96];

(C) Clarification of Standards for
Hazard Waste Land Disposal Restriction
Treatment Variances (HSWA) [62 FR
64504, 12/05/97];

(D) Hazardous Waste Combustors;
Revised Standards (Non-HSWA—
Vacated by the U.S. Court of Appeals for
the District of Columbia Circuit (D.C.
Cir. No. 98-1379 and 98-1379; June 27,
2014) [63 FR 33782, 6/19/98];

(E) Vacatur of Organobromide
Production Waste Listings (HSWA) [65
FR 14472, 03/17/00];

(F) National Environmental
Performance Track Program (Non-
HSWA—terminated by EPA (74 FR
22741, 5/14/09)) [69 FR 21737, 4/22/04;

as amended by 69 FR 62217, 10/25/04
and 71 FR 16862, 4/4/06];

(G) Exclusion of Oil-Bearing
Secondary Materials Processed in a
Gasification System to Produce
Synthesis Gas (Non-HSWA—Vacated by
the U.S. Court of Appeals for the District
of Columbia Circuit (D.C. Cir. No. 98—
1379 and 98-1379; June 27, 2014) [73
FR 52, 1/2/08];

(H) Revisions to the Definition of
Solid Waste (Non-HSWA) [73 FR 64668,
10/30/08];

(I) OECD Requirements; Export
Shipments of Spent Lead Acid Batteries
(Non-HSWA—Not delegable to States)
[75 FR 1236, 1/8/10]; and

(J) Withdrawal of the Emission
Comparable Fuel Exclusion (Non-
HSWA—Vacated by the U.S. Court of
Appeals for the District of Columbia
Circuit (D.C. Cir. No. 98-1379 and 98—
1379; June 27, 2014) [75 FR 33712,
6/15/10].

(ii) Those federal rules written under
RCRA provisions that predate HSWA
(non-HSWA) which the State has
adopted, but for which it is not
authorized, are not federally
enforceable. In contrast, EPA will
continue to enforce the Federal HSWA
standards for which South Dakota is not
authorized until the State receives
specific authorization from the EPA.

(5) Memorandum of Agreement. The
Memorandum of Agreement between
EPA Region 8 and the State of South
Dakota, signed by the Secretary of the
South Dakota Department of Natural
Resources on December 14, 2015, and
by the EPA Regional Administrator on
February 18, 2016, although not
incorporated by reference, is referenced
as part of the authorized hazardous
waste management program under
subtitle C of RCRA, 42 U.S.C. 6921 et
seq.

((]6) Statement of legal authority.
“Attorney General’s Statement for Final
Authorization,” signed by the Attorney
General of South Dakota on May 24,
1984, and revisions, supplements and
addenda to that Statement dated January
14, 1991, September 11, 1992,
September 25, 1992, April 1, 1993,
September 24, 1993, December 29, 1994,
September 5, 1995, October 23, 1997,
October 27, 1997, October 28, 1997,
November 5, 1999, June 26, 2000, June
18, 2002, October 19, 2004, May 11,
2009 and May 5, 2015, although not
incorporated by reference, are
referenced as part of the authorized
hazardous waste management program
under subtitle C of RCRA, 42 U.S.C.
6921 et seq.

(7) Program Description. The Program
Description and any other materials
submitted as supplements thereto,
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although not incorporated by reference,
are referenced as part of the authorized
hazardous waste management program
under subtitle C of RCRA, 42 U.S.C.
6921 et seq.

m 3. Appendix A to Part 272, is
amended by revising the listing for
“South Dakota” to read as follows:

Appendix A to Part 272-State
Requirements

* * * * *

South Dakota

The regulatory provisions include:

Administrative Rules of South Dakota,
Article 74:28, Hazardous Waste, effective
October 10, 2013, sections 74:28:21:01,
74:28:21:02, 74:28:21:03, 74:28:22:01,
74:28:23:01, 74:28:24:01, 74:28:25:01 through
74:28:25:05, 74:28:26:01, 74:28:27:01,
74:28:28:01 through 74:28:28:05, 74:28:29:01,
74:28:30:01 and 74:28:33:01; Article 74:36,
Air Pollution Control Program, as of June 25,
2013, section 74:36:11:01.

Copies of the South Dakota regulations that
are incorporated by reference are available
from South Dakota Legislative Research
Council, 3rd Floor, State Capitol, 500 East
Capitol Avenue, Pierre, South Dakota 57501,
(Phone: (605) 773-3251).

* * * * *

[FR Doc. 2016-14298 Filed 6—-23-16; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 271 and 272

[EPA-R08-RCRA-2016-0174; FRL-9947—-
06—Region 8]

Wyoming: Final Authorization of State
Hazardous Waste Management
Program Revisions and Incorporation
by Reference

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: The State of Wyoming has
applied to Environmental Protection
Agency (EPA) for final authorization of
the changes to its hazardous waste
program under the Resource
Conservation and Recovery Act (RCRA).
The EPA has determined that these
changes satisfy all requirements needed
to qualify for final authorization, and is
authorizing the State’s changes through
this direct final action. The EPA uses
the regulations entitled “Approved State
Hazardous Waste Management
Programs” to provide notice of the
authorization status of State programs
and to incorporate by reference those
provisions of State statutes and
regulations that will be subject to the
EPA’s inspection and enforcement. This

rule also codifies in the regulations the
approval of Wyoming’s hazardous waste
management program and incorporates
by reference authorized provisions of
the State’s regulations.

DATES: This rule is effective on August
23, 2016 unless the EPA receives
adverse written comment by July 25,
2016. The incorporation by reference of
certain publications listed in the rule is
approved by the Director of the Federal
Register as of August 23, 2016. If the
EPA receives adverse comment, it will
publish a timely withdrawal of this
direct final rule in the Federal Register
and inform the public that this
authorization will not take effect.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R08—
RCRA-2016-0174 by one of the
following methods:

1. Federal eRulemaking Portal: http://
www.regulations.gov. Follow the on-line
instructions for submitting comments.

2. Email: cosentini.christina@epa.gov.

3. Fax: (303) 312—6341 (prior to
faxing, please notify the EPA contact
listed below).

4. Mail, Hand Delivery or Courier:
Christina Cosentini, Resource
Conservation and Recovery Program,
EPA Region 8, Mailcode 8P-R, 1595
Wynkoop Street, Denver, Colorado
80202-1129. Courier or hand deliveries
are only accepted during the Regional
Office’s normal hours of operation. The
public is advised to call in advance to
verify business hours. Special
arrangements should be made for
deliveries of boxed information.

Instructions: Direct your comments to
Docket ID No. EPA-R08—-RCRA-2016—
0174. The EPA’s policy is that all
comments received will be included in
the public docket without change and
may be available online at http://
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through regulations.gov, or
email. The Federal http://
www.regulations.gov Web site is an
“anonymous access” system, which
means the EPA will not know your
identity or contact information unless
you provide it in the body of your
comment. If you send an email
comment directly to the EPA without
going through regulations.gov, your
email address will be automatically
captured and included as part of the
comment that is placed in the public
docket and made available on the

Internet. If you submit an electronic
comment, the EPA recommends that
you include your name and other
contact information in the body of your
comment and with any disk or CD-ROM
you submit. If the EPA cannot read your
comment due to technical difficulties
and cannot contact you for clarification,
the EPA may not be able to consider
your comment. Electronic files should
avoid the use of special characters, any
form of encryption, and be free of any
defects or viruses.

Docket: All documents in the docket
are listed in the http://
www.regulations.gov index. Although
listed in the index, some information is
not publicly available, e.g., CBI or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
will be publicly available only in hard
copy form. Publicly available docket
materials are available either
electronically through http://
www.regulations.gov or in hard copy at:
EPA Region 8, from 8 a.m. to 4 p.m.,
1595 Wynkoop Street, Denver,
Colorado, contact: Christina Cosentini,
phone number (303) 312-6231, or the
Wyoming Department of Environmental
Quality, from 9 a.m. to 5 p.m., Solid and
Hazardous Waste Division, 200 W. 17th
St., 2nd Floor, Cheyenne, Wyoming
82002. The public is advised to call in
advance to verify business hours.

FOR FURTHER INFORMATION CONTACT:
Christina Cosentini, Resource
Conservation and Recovery Program,
EPA Region 8, 1595 Wynkoop Street,
Denver, Colorado 80202; phone number
(303) 312—6231; Email address:
cosentini.christina@epa.gov.
SUPPLEMENTARY INFORMATION:

I. Authorization of Revisions to
Wyoming’s Hazardous Waste Program

A. Why are revisions to State programs
necessary?

States which have received final
authorization from EPA under RCRA
section 3006(b), 42 U.S.C. 6926(b), must
maintain a hazardous waste program
that is equivalent to, consistent with,
and no less stringent than the Federal
program. As the Federal program
changes, states must change their
programs and ask the EPA to authorize
the changes. Changes to state programs
may be necessary when Federal or state
statutory or regulatory authority is
modified or when certain other changes
occur. Most commonly, states must
change their programs because of
changes to EPA’s regulations in 40 Code
of Federal Regulations (CFR) parts 124,
260 through 268, 270, 273 and 279.
When states make other changes to their
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regulations, it is often appropriate for
the states to seek authorization for the
changes.

B. What decisions have we made in this
rule?

We conclude that Wyoming’s
application to revise its authorized
program meets all of the statutory and
regulatory requirements established by
RCRA. Therefore, we grant Wyoming
final authorization to operate its
hazardous waste program with the
changes described in the authorization
application. Wyoming has responsibility
for permitting Treatment, Storage, and
Disposal Facilities (TSDFs), and for
carrying out the aspects of the RCRA
program described in its revised
program application, subject to the
limitations of the Hazardous and Solid
Waste Amendments of 1984 (HSWA),
for all areas within the State, except for
“Indian country” as defined in 18
U.S.C. 1151.

New Federal requirements and
prohibitions imposed by Federal
regulations that the EPA promulgates
under the authority of HSWA take effect
in authorized states before they are
authorized for the requirements. Thus,
the EPA will implement those
requirements and prohibitions in
Wyoming, including issuing permits,
until Wyoming is authorized to do so.

C. What is the effect of this
authorization decision?

The effect of this decision is that a
facility in Wyoming subject to RCRA
will have to comply with the authorized
State requirements instead of the
equivalent Federal requirements in
order to comply with RCRA. Wyoming
has enforcement responsibilities under
its State hazardous waste program for
violations of such program, but the EPA
retains its authority under RCRA
sections 3007, 3008, 3013, and 7003,
which include, among others, authority
to:

¢ Conduct inspections and require
monitoring, tests, analyses, or reports;

¢ Enforce RCRA requirements;
suspend or revoke permits; and,

e Take enforcement actions regardless
of whether Wyoming has taken its own
actions.

This action does not impose
additional requirements on the
regulated community because the
regulations for which Wyoming is being
authorized by this direct action are
already effective under State law and
are not changed by this action.

D. Why is the EPA using a direct final
rule?

The EPA is publishing this rule
without a prior proposal because we
view this as a noncontroversial action
and anticipate no adverse comment.
However, in the “Proposed Rules”
section of this Federal Register, we are
publishing a separate document that
will serve as the proposed rule to
authorize the State program changes if
adverse comments are received on this
direct final rule. We will not institute a
second comment period on this action.
Any parties interested in commenting
must do so at this time. For further
information about commenting on this
rule, see the ADDRESSES section of this
document.

E. What happens if EPA receives
comments opposing this action?

If the EPA receives comments that
oppose this authorization, we will
address all public comments in a later
Federal Register. You will not have
another opportunity to comment,
therefore, if you want to comment on
this action, you must do so at this time.

F. For what has Wyoming previously
been authorized?

Wyoming initially received final
authorization on October 4, 1995,
effective October 18, 1995 (60 FR 51925)
to implement the RCRA hazardous
waste management program. We granted
authorization for changes to their
program on February 25, 1999, effective
August 6, 2001 (56 FR 15503); however,
this authorization was subsequently
withdrawn on April 23, 1999 (64 FR
19925) and re-issued with the initial
effective date of August 6, 2001 (66 FR
40911).

After the 2001 authorization, the State
of Wyoming repealed the existing text of
the State’s hazardous waste regulations
and replaced it with text that
incorporates by reference the Federal
regulations in 40 CFR part 124, subparts
A, B, and G, and parts 260 through 268,
270, 273, and 279 in the Wyoming
Department of Environmental Quality
Hazardous Waste Management Rules,
Chapter 1, General Provisions, effective
March 18, 2015.

The incorporation by reference (IBR)
format for the rules allows the State of
Wyoming to provide a more concise,
easy to use set of rules that details the
differences between the Federal and
State rules. The IBR format also shows
in detail which Wyoming rules are more
stringent than, or broader in scope than,
the Federal hazardous waste
regulations. The new rules were
presented to the Wyoming Water and

Waste Advisory Board (WWAB) in July
2014 and the WWAB recommended that
the rules package could move forward to
the Wyoming Environmental Quality
Council (EQC) in September 2014. The
State’s new rules were presented to the
EQC on January 15, 2015, and were
approved unanimously by the EQC on
the same day. A total of two public
notices in June and July 2014 and
October through December 2014 were
conducted as part of the State rule-
making process. The rules were
finalized for the purposes of State
adoption on March 31, 2015. Wyoming
has adopted Federal rules promulgated
through January 31, 2014 (date certain)
in Title 40 of the Code of Federal
Regulations (40 CFR), with the
exceptions detailed in its Hazardous
Waste Management Rules and
Consolidated Checklists submitted by
the State as part of its authorization
application package. For detailed
information regarding the regulatory
transition, see the Wyoming Department
of Environmental Quality Hazardous
Waste Program, Program Description for
Revision 6 Request for Reauthorization,
dated May 22, 2015, as revised
November 24, 2015; specifically,
Attachment D: General Correspondence
Between Previous State Rules, Current
State IBR Rules, and Federal Rules and
Attachment E: General Correspondence
Between Previous State Rules, Current
State IBR Rules and Federal Statutes.

As aresult of the State’s adoption of
the IBR format, Wyoming is seeking
reauthorization for the hazardous waste
regulatory program administered by the
DEQ, as authorized under the Federal
Resource Conservation Recovery Act
(RCRA), and addressed in the following
authorization Federal Register actions:
60 FR 51925 (October 4, 1995) and 66
FR 40911 (August 6, 2001). Wyoming is
also seeking authorization for the
Federal rule published on February 9,
1995 (60 FR 7824), as amended on April
17,1995 (60 FR 19165) and May 12,
1995 (60 FR 25619) [Revision Checklist
140]), and specific Federal rules
promulgated from March 26, 1996
through January 31, 2014. The State
hazardous waste program for which
authorization is sought does not include
a request for authorization on Indian
lands within the State.

G. What changes are we authorizing
with this action?

Wyoming submitted a final complete
program revision application on
February 4, 2016, seeking authorization
of their changes in accordance with 40
CFR 271.21. We now make an
immediate final decision, subject to
receipt of written comments that oppose



Federal Register/Vol. 81, No. 122/Friday, June 24, 2016/Rules and Regulations

41231

this action that Wyoming’s hazardous
waste program revision satisfies all of
the requirements necessary to qualify
for final authorization. Therefore, we
grant Wyoming final authorization for
the program modifications contained in
the State’s program revision application,
which includes State regulatory changes
that are no less stringent than the

Federal hazardous waste regulations as
they appear in the 40 CFR, revised as of
January 31, 2014, except for the final
rules published on May 15, 2000 (65 FR
30886; Checklist 186), April 22, 2004
(69 FR 21737, as amended on October
25, 2004 69 FR 62217; Checklist 204);
April 4, 2006 (71 FR 16862; Checklist
213); October 30, 2008 (73 FR 64668;

Revisions to the Definition of Solid
Waste; Checklist 219); and December 19,
2008 (73 FR 77954, Checklist 221). The
State requirements from its Department
of Environmental Quality Hazardous
Waste Rules and Regulations (HWRR),
effective March 18, 2015, are included
in the chart below.

Description of Federal requirement

Analogous state authority !

1. 40 CFR part 124, subpart A (except Sections 124.1, 124.4, 124.5(c),
124.5(e)—(g), 124.6(c), 124.6(d)(4)(i)—(v), 124.8(b)(3), 124.8(b)(8),
124.9(b)(6), 124.10(a)(1)(iv)—(v), 124.10(c)(1)(iv)—(viii),
124.10(c)(2)(i), 124.10(d)(1)(vii)—(viii), 124.10(d)(2)(iv), 124.12(b),
124.15(b)(2), 124.16, 124.18(b)(5), 124.19, and 124.21); subpart B
(except the fourth sentence of 124.31(a), the third sentence of
124.32(a), and the second sentence of 124.33(a)); and subpart G
(except 124.204(d)(1) and (4), 124.205(a) and (h)).

2. 40 CFR part 260, except for the following provisions: 260.2, 260.10
(definitions of “Performance Track member facility”, “remediation
waste management site”, and the third part of the definition for “fa-
cility”), 260.20(d) and (e), and the October 30, 2008 Definition of
Solid Waste, (73 FR 62668).

3. 40 CFR part 261, except for the following provisions: 261.4(b)(11),
261.4(b)(16), 261.4(b)(17), subpart H, Appendix IX, the language “in
the Region where the sample is collected” in 261.4(e)(3)(iii), and the
changes associated with 73 FR 62668, October 30, 2008 (Definition
of Solid Waste).

4. 40 CFR part 262, except for the following provisions: 262.10(j) and
(k), 262.34(j)—(l), subparts | and J, and the language “for the Region
in which the generator is located” in 40 CFR 262.42(a)(2) and
262.42(b).

5. 40 CFR part 263, except for the following provision: 263.20(a)(3)
which addresses compliance dates for manifest form revisions for
dates which have passed.

6. 40 CFR part 264, except for the following provisions: 40 CFR
264.1(f), 264.1(9)(12), 264.1(j), 264.15(b)(5), 264.70(b),
264.73(b)(17), 264.101(d), 264.147(k), 264.149, 264.150, 264.195(e),
264.301(1), 264.314(e), 264.554(1)(2), 264.1030(d), 264.1050(g), and
264.1080(e) through (g).

7. 40 CFR part 265, except for the following provisions: Subpart R, 40
CFR 265.1(c)(4), 265.15(b)(5), 265.15(c)(15), 265.70(b), 265.147(k),
265.149, 265.150, 265.195(d), 265.1030(c), 265.1050(f),
265.1080(e), 265.1080(f), and 265.1080(g).

8. 40 CFR part 266

9. 40 CFR part 267, except 267.150 ......ccvceeeiueeriiiiieiieeseeere e

10. 40 CFR part 268, except 268.5, 268.6, 268.13, 268.42(b),
268.44(a)—(g), and 268.44(0).

11. 40 CFR part 270 except for the following provisions: 270.1(c)(1)(iii),
270.1(c)(2)(ix), 270.11(d)(2), 270.13(k)(7), 270.14(b)(18), 270.42(l),
270.42 (Appendix |, Part A, Entries 9 and 10, and Part O Entry
(1)(a)—(d)), 270.51, 270.60(a), 270.64, 270.68, 270.73(a), subpart H
(40 CFR 270.79-270.230), 270.260(h), and 270.290(r).

12. 40 CFR part 273

13. 40 CFR part 279

HWRR, Chapter 1, Sections 2(a) and 124. [More stringent provisions:
124(a)(v); 124(b)(i); 124(b)(ii) second sentence; 124(b)(iii)(A)
through (C); 124(b)(iv); 124(d)(i); 124(d)(ii); and 124(e)(iii)].

Wyoming Department of Environmental Quality (WDEQ) Rules of Prac-
tice and Procedure, as amended February 14, 1994, Chapter IlI;

HWRR, Chapter 1, Sections 2(a), 2(b), 3, 4, and 260. [More stringent
provision: 260(b)(ii)].

Note:

(1) Section 2 addresses: (a) The date of the Federal regulations that
Wyoming has incorporated by reference; (b) Federal rules explicitly
excluded from the State’s rule; (c) references to the State’s more
stringent and broader in scope provisions; and (d) the availability of
all referenced Federal and Wyoming materials.

(2) Section 3 addresses the substitution of State terms for Federal
terms in order to make the Federal regulations incorporated by ref-
erence specific to Wyoming.

(3) Section 4 addresses Wyoming-specific definitions and provisions
needed to provide additional clarity to the State’s regulations.

HWRR, Chapter 1, Sections 2(a), 3(a)(x), 3(a)(xii) and 261. [More
stringent provision: 261(a)(iii) and 261(b)].

HWRR, Chapter 1, Sections 2(a) and 262. [More stringent provisions:
262(a)(iii) and 262(a)(v)].

HWRR, Chapter 1, Sections 2(a) and 263. [More stringent provisions:
263(a)(iv)].

HWRR, Chapter 1, Sections 2(a) and 264(a)—(d); 264(e)(i) (except the
citation “W.S. 35-11-1607” and the phrase “or signed remedy
agreement pursuant to W.S. 35-11-1607"” in the first sentence of
264(e)(i); 264(e)(iii)(A) and (B); and 264(f) through 264(m). [More
stringent provisions: 264(a)(iv); 264(a)(v); 264(a)(vi)); 264(a)(x);
264(a)(xi); 264(h); 264(i); 264(l); and 264(m)]. [Broader-in-scope pro-
visions: 264(e)(i) and (ii)].

HWRR, Chapter 1, Sections 2(a) and 265. [More stringent provisions:
265(a)(iv) through (vi); 265(a)(ix); 265(a)(x); 265(e); and 265(f)].

HWRR, Chapter 1, Sections 2(a) and 266. [More stringent provisions:
266(b)(i) through (b)(vi); and 266(b)(viii)].

HWRR, Chapter 1, Sections 2(a) and 267. [More stringent provisions:
267(a)(ii); 267(a)(iii); and 267(b)].

HWRR, Chapter 1, Sections 2(a) and 268.

HWRR, Chapter 1, Sections 2(a), 3(a)(ii), 3(a)(v), 3(a)(vi) through
3(a)(ix), and 270 (except 270(n). [More stringent provisions:
270(a)(iv); 270(a)(ix); 270(a)(x); 270(a)(xii); 270(a)(xx); 270(b)
through (e); 270(h); and 270(j) through (m)]. [Broader-in-scope provi-
sion: 270(n)].

HWRR, Chapter 1, Sections 2(a) and 273.

HWRR, Chapter 1, Sections 2(a) and 279.

1ltems described as more stringent or broader-in-scope are discussed in detail in Section H of this rule.
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H. Where are the revised State rules
different from the Federal rules?

1. EPA considers several Wyoming
requirements to be more stringent than
the Federal requirements. These
requirements are part of Wyoming’s
authorized program and are federally
enforceable. The specific more stringent
provisions include, but are not limited
to, the following:

a. Permitting Program and Procedures: At
124(a)(v), 124(b)(i), 124(b)(iii) second
sentence and 124(b)(iii)(A) through (C),
124(b)(iv), 124(d)(), 124(d)(i), 124(e)(iii),
270(a)(iv), 270(a)(ix), 270(a)(x), 270(a)(xii),
270(a)(xx), 270(b), 270(c)(i)(A), 270(c)(i)(B),
270(d)(i) introductory paragraph and (i)(A),
270(d)(i)(B), 270(d)(d)(C), 270(e), 270(h)(i),
and 270(m) Wyoming has additional
permitting procedure requirements (e.g.,
Wyoming’s section 124(e)(iii) is more
stringent than 40 CFR 124.12(a)(3) and (a)(4)
in that the State requires a hearing to be
scheduled within 20 days after the close of
the public comment, unless a different
schedule is deemed necessary by the
Council. The State also requires a public
notice to be published once a week for two
consecutive weeks immediately prior to the
hearing in the county where the applicant
plans to locate the facility);

b. Notifications and Reports: At 261(a)(iii),
262(a)(iii), 262(a)(v), 263(a)(iv), 264(a)(v),
265(a)(iv), 265(a)(v), 265(a)(ix), and
267(a)(iii), Wyoming requires copies of
necessary notifications and reports be made
and submitted to the Director or State agency
in addition to the required Federal
notification or reporting;

c. Location Standards: At both 264(a)(iv)
and 267(a)(ii), Wyoming prohibits new
facilities from being located in a 100-year
floodplain;

d. Health and Environment Risk
Assessment and Minimization: At 264(a)(vii),
264(1), 264(m), and 270(l) the State requires
facility owners or operators to demonstrate
the ability to take and continue to take steps
to prevent threats to human health and the
environment including additional provisions
for the assessment of health risks from
facilities associated with normal operation or
failure of a hazardous waste management
facility pollution control or containment
system;

e. Landfill Prohibition: At 264(a)(x),
264(a)(xi), and 265(a)(x) Wyoming prohibits
the placement of nonhazardous liquid waste
in landfills;

f. State Registration of Professional
Engineers and Geologists: At 264(h), 264(i),
265(e), 265(f), 267(b), 270(j), and 270(k),
Wyoming requires both professional
engineers and professional geologists to be
registered in the State when referring to
activities requiring Professional Engineer or
Professional Geologist certification;

g. Military Munitions: At 266(b)(i),
266(b)(iii) through (v), and 266(b)(viii)
Wyoming has additional requirements for
military munitions (e.g., at 266(b)(i) the State
requires the operator of the range to notify
the Director in writing if remedial action for
these types of waste is infeasible); and

a
a

h. Remedial Action Plans (RAPs):
Wyoming has chosen not to adopt the less
stringent Remedial Action Plan (RAP)
alternate permit for remediation management
sites addressed in the final rule published on
November 30, 1998 (63 FR 65874).

2. The EPA considers several State
requirements to be broader-in-scope
than the Federal program. Although a
facility must comply with these
requirements in accordance with State
law, they are not RCRA requirements.
Broader-in-scope requirements are not
part of the authorized program and EPA
cannot enforce them. The specific
broader-in-scope provisions include the
following:

a. Wyoming Voluntary Remediation
Program: At 264(e)(i) and (ii) [with respect to
the Wyoming Voluntary Remediation
Program only] the State makes the Corrective
Action Management Unit program
requirements available to participants in the
State of Wyoming Voluntary Remediation
Program who would otherwise not be
regulated under the RCRA program; and

b. Permitting Program and Procedures: At
270(n), Wyoming requires an applicant for a
permit to demonstrate fitness by requiring
that the past performance of the applicant or
any partners, executive officers, or corporate
directors, be reviewed.

Wyoming did not change any
previously more stringent or broader-in-
scope provisions to be equivalent to the
Federal rules.

3. The EPA will continue to
implement certain Federal requirements
that the EPA cannot delegate to states.
The requirements include: (1) Certain
provisions in 40 CFR 261.39(a)(5) and
261.41, part 262, subparts E, F and H,
part 263, subpart B, 264.12(a)(2),
264.71(a)(3), 264.71(d), 265.12(a)(2),
265.71(a)(3), and 265.71(d) regarding
governmental oversight of exports and
imports of hazardous waste; (2) manifest
registry functions in 40 CFR part 262,
subpart B; (3) 268.5, 268.6, 268.42(b),
and 268.44(a)—(g) regarding land
disposal restrictions; and (4) 279.82(b)
regarding State petitions to allow use of
used oil as a dust suppressant.

I. Who handles permits after the
authorization takes effect?

Wyoming will issue permits for all the
provisions for which it is authorized
and will administer the permits it
issues. The EPA will continue to
administer any RCRA hazardous waste
permits or portions of permits which
were issued prior to the effective date of
this authorization until Wyoming has
equivalent instruments in place. We
will not issue any new permits or new
portions of permits for the provisions
listed in the Table in this document
after the effective date of this
authorization. The EPA will continue to

implement and issue permits for HSWA
requirements for which Wyoming is not
yet authorized.

J. How does this action affect Indian
country (18 U.S.C. 1151) in Wyoming?

This program revision does not
extend to “Indian country” as defined
in 18 U.S.C. 1151.

In excluding Indian country from the
scope of this program revision, the EPA
is not making a determination that the
State either has adequate jurisdiction or
lacks jurisdiction over sources in Indian
country. Should the State of Wyoming
choose to seek program authorization
within Indian country, the EPA would
have to be satisfied that the State has
authority, either pursuant to explicit
Congressional authorization or
applicable principles of Federal Indian
law, to enforce its laws against existing
and potential pollution sources within
any geographical area for which it seeks
program approval, and that such
approval would constitute sound
administrative practice.

II. Corrections

In the entry for the Checklist 142B
authorization table published for
Wyoming as part of the February 25,
1999 (64 FR 9278) proposed rule (final
rule published on August 6, 2001 (66 FR
40911)), the citation “Ch. 13,
S1(a)(vi)(A)” should be corrected to read
“Ch. 13, S1(a)(vi)(I)”.

IIL. Incorporation by Reference
A. What is codification?

Codification is the process of
including the statutes and regulations
that comprise the State’s authorized
hazardous waste management program
into the CFR. Section 3006(b) of RCRA,
as amended, allows the Environmental
Protection Agency (EPA) to authorize
state hazardous waste management
programs. The state regulations
authorized by the EPA supplant the
Federal regulations concerning the same
matter with the result that after
authorization the EPA enforces the
authorized regulations. Infrequently,
state statutory language which acts to
regulate a matter is also authorized by
the EPA with the consequence that the
EPA enforces the authorized statutory
provision. The EPA does not authorize
state enforcement authorities and does
not authorize state procedural
requirements. The EPA codifies the
authorized state program in 40 CFR part
272 and incorporates by reference state
statutes and regulations that make up
the approved program which is
federally enforceable in accordance with
Sections 3007, 3008, 3013, and 7003 of
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RCRA, 42 U.S.C. 6927, 6928, 6934 and
6973, and any other applicable statutory
and regulatory provisions.

B. What decisions have we made in this
rule?

In this action, the EPA is finalizing
regulatory text that includes
incorporation by reference. In
accordance with requirements of 1 CFR
51.5, the EPA is finalizing the
incorporation by reference of the
Wyoming rules described in the
amendments to 40 CFR part 272 set
forth below. The EPA has made, and
will continue to make, these documents
available electronically through http://
www.regulations.gov and in hard copy
at the appropriate EPA office (see the
ADDRESSES section of this preamble for
more information).

The purpose of this Federal Register
document is to codify the EPA’s
authorization of Wyoming’s base
hazardous waste management program
and its revisions to that program. The
codification reflects the State program
that would be in effect at the time the
EPA’s authorized revisions to the
Wyoming hazardous waste management
program addressed in this direct final
rule become final. This action does not
reopen any decision the EPA previously
made concerning the authorization of
the State’s hazardous waste
management program. The EPA is not
requesting comments on its decisions
published in the Federal Register
documents referenced in Section LF of
this preamble concerning revisions to
the authorized program in Wyoming.

The EPA is incorporating by reference
the EPA’s approval of Wyoming’s
hazardous waste management program
by adding subpart ZZ to 40 CFR part
272. Section 272.2551 incorporates by
reference Wyoming’s authorized
hazardous waste regulations, as
amended effective March 18, 2015.
Section 272.2551 also references the
demonstration of adequate enforcement
authority, including procedural and
enforcement provisions, which provide
the legal basis for the State’s
implementation of the hazardous waste
management program. In addition,
section 272.2551 references the
Memorandum of Agreement, the
Attorney General’s Statements and the
Program Description, which are
evaluated as part of the approval
process of the hazardous waste
management program in accordance
with Subtitle C of RCRA.

C. What is the effect of Wyoming’s
codification on enforcement?

The EPA retains the authority under
statutory provisions, including but not

limited to, RCRA sections 3007, 3008,
3013 and 7003, and other applicable
statutory and regulatory provisions to
undertake inspections and enforcement
actions and to issue orders in all
authorized states. With respect to
enforcement actions, the EPA will rely
on Federal sanctions, Federal inspection
authorities, and Federal procedures
rather than the state analogs to these
provisions. Therefore, the EPA is not
incorporating by reference Wyoming’s
inspection and enforcement authorities
nor are those authorities part of
Wyoming’s approved State program
which operates in lieu of the Federal
program. 40 CFR 272.2551(c)(2) lists
these authorities for informational
purposes, and because the EPA also
considered them in determining the
adequacy of Wyoming’s procedural and
enforcement authorities. Wyoming’s
authority to inspect and enforce the
State’s hazardous waste management
program requirements continues to
operate independently under State law.

D. What state provisions are not part of
the codification?

The public is reminded that some
provisions of Wyoming’s hazardous
waste management program are not part
of the federally authorized State
program. These non-authorized
provisions include:

(1) Provisions that are not part of the
RCRA subtitle C program because they
are ‘“‘broader-in-scope” than RCRA
subtitle C (see 40 CFR 271.1(i));

(2) Federal rules for which Wyoming
was previously authorized but which
were later vacated by the U.S. Court of
Appeals for the District of Columbia
Circuit (D.C. Cir. No. 98-1379 and 08—
1144; June 27, 2014). See 80 FR 18777
(April 8, 2015).

(3) State procedural and enforcement
authorities which are necessary to
establish the ability of the State’s
program to enforce compliance but
which do not supplant the Federal
statutory enforcement and procedural
authorities.

State provisions that are “broader-in-
scope” than the Federal program are not
incorporated by reference in 40 CFR
part 272. For reference and clarity, the
EPA lists in 40 CFR 272.2551(c)(3) the
Wyoming regulatory and statutory
provisions which are “broader in scope”
than the Federal program and which are
not part of the authorized program being
incorporated by reference. While
“broader in scope” provisions are not
part of the authorized program and
cannot be enforced by the EPA, the State
may enforce such provisions under
State law.

E. What will be the effect of codification
on Federal HSWA requirements?

With respect to any requirement(s)
pursuant to HSWA for which the State
has not yet been authorized, and which
the EPA has identified as taking effect
immediately in States with authorized
hazardous waste management programs,
the EPA will enforce those Federal
HSWA standards until the State is
authorized for those provisions.

The codification does not affect
Federal HSWA requirements for which
the State is not authorized. The EPA has
authority to implement HSWA
requirements in all states, including
states with authorized hazardous waste
management programs, until the states
become authorized for such
requirements or prohibitions, unless the
EPA has identified the HSWA
requirement(s) as an optional or as a less
stringent requirement of the Federal
program. A HSWA requirement or
prohibition, unless identified by the
EPA as optional or as less stringent,
supersedes any less stringent or
inconsistent state provision which may
have been previously authorized by EPA
(50 FR 28702, July 15, 1985).

Some existing state requirements may
be similar to the HSWA requirements
implemented by the EPA. However,
until the EPA authorizes those state
requirements, the EPA enforces the
HSWA requirements and not the state
analogs.

IV. Administrative Requirements

The Office of Management and Budget
(OMB) has exempted this action from
the requirements of Executive Orders
12866 (58 FR 51735, October 4, 1993)
and 13563 (76 FR 3821, January 21,
2011). Therefore this action is not
subject to review by OMB. This action
authorizes and codifies State
requirements for the purpose of RCRA
3006 and imposes no additional
requirements beyond those imposed by
State law. Accordingly, I certify that this
action will not have a significant
economic impact on a substantial
number of small entities under the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.). Because this action authorizes
and codifies pre-existing requirements
under State law and does not impose
any additional enforceable duty beyond
that required by State law, it does not
contain any unfunded mandate or
significantly or uniquely affect small
governments, as described in the
Unfunded Mandates Reform Act of 1995
(Pub. L. 104—4). For the same reason,
this action also does not significantly or
uniquely affect the communities of
Tribal governments, as specified by
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Executive Order 13175 (65 FR 67249,
November 9, 2000). This action will not
have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999), because it merely
authorizes and codifies State
requirements as part of the State RCRA
hazardous waste program without
altering the relationship or the
distribution of power and
responsibilities established by RCRA.
This action also is not subject to
Executive Order 13045 (62 FR 19885,
April 23, 1997), because it is not
economically significant and it does not
make decisions based on environmental
health or safety risks. This rule is not
subject to Executive Order 13211,
“Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001), because it is not a significant
regulatory action under Executive Order
12866.

Under RCRA 3006(b), the EPA grants
a State’s application for authorization as
long as the State meets the criteria
required by RCRA. It would thus be
inconsistent with applicable law for the
EPA, when it reviews a State
authorization application, to require the
use of any particular voluntary
consensus standard in place of another
standard that otherwise satisfies the
requirements of RCRA. Thus, the
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. As required by
section 3 of Executive Order 12988 (61
FR 4729, February 7, 1996), in issuing
this rule, the EPA has taken the
necessary steps to eliminate drafting
errors and ambiguity, minimize
potential litigation, and provide a clear
legal standard for affected conduct. The
EPA has complied with Executive Order
12630 (53 FR 8859, March 15, 1988) by
examining the takings implications of
the rule in accordance with the
“Attorney General’s Supplemental
Guidelines for the Evaluation of Risk
and Avoidance of Unanticipated
Takings” issued under the executive
order. This rule does not impose an
information collection burden under the
provisions of the Paperwork Reduction
Act of 1995 (44 U.S.C. 3501 et seq.).
Executive Order 12898 (59 FR 7629,
Feb. 16, 1994) establishes Federal
executive policy on environmental
justice. Its main provision directs
Federal agencies, to the greatest extent

practicable and permitted by law, to
make environmental justice part of their
mission by identifying and addressing,
as appropriate, disproportionately high
and adverse human health or
environmental effects of their programs,
policies, and activities on minority
populations and low-income
populations in the United States.
Because this rule authorizes pre-existing
State rules which are at least equivalent
to, and no less stringent than existing
Federal requirements, and imposes no
additional requirements beyond those
imposed by State law, and there are no
anticipated significant adverse human
health or environmental effects, the rule
is not subject to Executive Order 12898.

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. The EPA will
submit a report containing this
document and other required
information to the U.S. Senate, the U.S.
House of Representatives, and the
Comptroller General of the United
States prior to publication in the
Federal Register. A major rule cannot
take effect until 60 days after it is
published in the Federal Register. This
action is not a “major rule” as defined
by 5 U.S.C. 804(2). This action will be
effective August 23, 2016.

List of Subjects

40 CFR Part 271

Environmental protection,
Administrative practice and procedure,
Confidential business information,
Hazardous waste, Hazardous waste
transportation, Indian lands,
Intergovernmental relations, Penalties,
Reporting and recordkeeping
requirements.

40 CFR Part 272

Environmental protection, Hazardous
materials transportation, Hazardous
waste, Incorporation by reference,
Intergovernmental relations, Water
pollution control, Water supply.

Authority: This rule is issued under the
authority of Sections 2002(a), 3006 and
7004(b) of the Solid Waste Disposal Act as
amended, 42 U.S.C. 6912(a), 6926, 6974(b).

Dated: May 11, 2016.

Shaun L. McGrath,
Regional Administrator, Region 8.

For the reasons set forth in the
preamble, under the authority at 42
U.S.C. 6912(a), 6926, and 6974(b), the

EPA is granting final authorization
under 40 CFR part 271 to the State of
Wyoming for revisions to its hazardous
waste program under the Resource
Conservation and Recovery Act and is
amending 40 CFR part 272 as follows:

PART 272—APPROVED STATE
HAZARDOUS WASTE MANAGEMENT
PROGRAMS

m 1. The authority citation for part 272
continues to read as follows:

Authority: Secs. 2002(a), 3006, and 7004(b)
of the Solid Waste Disposal Act, as amended
by the Resource Conservation and Recovery
Act of 1976, as amended, 42 U.S.C. 6912(a),
6926, and 6974(b).

m 2. Amend subpart ZZ by adding
§272.2551 to read as follows:

§272.2551 Wyoming State-administered
program: Final authorization.

(a) Pursuant to section 3006(b) of
RCRA, 42 U.S.C. 6926(b), Wyoming has
final authorization for the following
elements as submitted to the EPA in
Wyoming’s base program application for
final authorization which was approved
by the EPA effective on October 18,
1995. Subsequent program revision
applications were approved effective on
August 6, 2001 and August 23, 2016.

(b) The State of Wyoming has primary
responsibility for enforcing its
hazardous waste management program.
However, the EPA retains the authority
to exercise its inspection and
enforcement authorities in accordance
with sections 3007, 3008, 3013, 7003 of
RCRA, 42 U.S.C. 6927, 6928, 6934,
6973, and any other applicable statutory
and regulatory provisions, regardless of
whether the State has taken its own
actions, as well as in accordance with
other statutory and regulatory
provisions.

(c) State statutes and regulations. (1)
The Wyoming regulations cited in
paragraph (c)(1)(i) of this section are
incorporated by reference as part of the
hazardous waste management program
under Subtitle C of RCRA, 42 U.S.C.
6921 et seq. This incorporation by
reference is approved by the Director of
the Federal Register in accordance with
5 U.S.C. 552(a) and 1 CFR part 51. You
may obtain copies of the Wyoming
regulations that are incorporated by
reference in this paragraph from
Wyoming Secretary of State’s Office,
The Capitol Building, Room B-10, 200
West 24th Street, Cheyenne, Wyoming
82002-0020, (Phone: 307-777-5407).
You may inspect a copy at the EPA
Region 8, 1595 Wynkoop Street, Denver,
Colorado, phone number (303) 312—
6231, or at the National Archives and
Records Administration (NARA). For
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information on the availability of this
material at NARA, call (202) 741-6030,
or go to: http://www.archives.gov/
federal-register/cfr/ibr-locations.html.

(i) The Binder entitled “EPA-
Approved Wyoming Regulatory
Requirements Applicable to the
Hazardous Waste Management
Program”, dated March, 2016.

(i1) [Reserved]

(2) The EPA considered the following
statutes and regulations in evaluating
the State program but is not
incorporating them herein for
enforcement purposes:

(i) Wyoming Statutes Annotated
(W.S.), as amended, 2015 Edition, Title
16, City, County, State, and Local
Powers: Chapter 1, Intergovernmental
Cooperation, section 16—1-101; Chapter
3, Administrative Procedure, sections
16—3-101(b)(vi), 16-3—103(h), 16-3—
107(k); Chapter 4, Uniform Municipal
Fiscal Procedures, Public Records,
Documents and Meetings, sections 16—
4-201, 16—-4-203(d)(i), 16—4—203(d)(v).

(ii) W.S., as amended, 2015 Edition,
Title 35, Public Health and Safety:
Chapter 11, Environmental Quality,
Article 1, General Provisions, sections
35-11-102, 35-11-103(a), 35-11—
103(d)(i), 35—-11-103(d)(ii), 35—
103(d)(vii), 35-11-104 through 35-11—
106, 35-11-108 through 35-11-115;
Article 5, Solid Waste Management,
sections 35—11-501 through 35-11-503
(except 35—11-503(b) and (c)), 35-11—
504 through 35-11-506, 35—-11-508, 35—
11-509, 35-11-514, 35-11-516, 35-11—
518 through 35-11-520; Article 9,
Penalties, sections 35-11-901(a), (j), and
(k); Article 11, Miscellaneous
Provisions, sections 35-11-1101, 35—
11-1105(d), 35—-11-1106(a)(iv); Article
16, Voluntary Remediation of
Contaminated Sites, section 35—-11—
1607(e).

(iii) Wyoming Rules of Civil
Procedure, as amended, Rule 24.

(iv) Wyoming Hazardous Waste
Management Rules, Chapter 1, General
Provisions: Sections 1(a) through (d);
2(c) and (d); 124 (except 124(a)(v));
260(b)(ii); and 270(o) through 270(q).

(v) Wyoming Department of
Environmental Quality, Rules of
Practice and Procedure, as amended
February 14, 1994, Chapter IIL

(3) The following statutory provisions
are broader in scope than the Federal
program, are not part of the authorized
program, are not incorporated by
reference and are not federally
enforceable:

(i) W.S., as amended, 2015 Edition,
Title 35, Public Health and Safety:
Chapter 11, Environmental Quality,
Article 5, Solid Waste Management,
section 35—-11-517; Chapter 12,

Industrial Development and Siting,
sections 35—12-101, et seq.

(ii) Wyoming Hazardous Waste
Management Rules, Chapter 1, General
Provisions: Sections 264(e)(i) [with
respect to the Wyoming Voluntary
Remediation Program only]; 264(e)(ii);
and 270(n).

(ii1) [Reserved]

(4) Unauthorized state amendments.
(i) Wyoming has adopted but is not
authorized for the following Federal
final rules:

(A) Imports and Exports of Hazardous
Waste: Implementation of OECD
Council Division [61 FR 16290,
04/12/96] (HSWA—Not delegable to
States);

(B) Hazardous Waste Combustors;
Revised Standards [63 FR 33782,
6/19/98] (Non-HSWA—Vacated by the
U.S. Court of Appeals for the District of
Columbia Circuit (D.C. Cir. No. 98-1379
and 08-1144; June 27, 2014);

(C) Exclusion of Oil-Bearing
Secondary Materials Processed in a
Gasification System to Produce
Synthesis Gas [73 FR 52, 1/2/08] (Non-
HSWA—Vacated by the U.S. Court of
Appeals for the District of Columbia
Circuit (D.C. Cir. No. 98-1379 and 08—
1144; June 27, 2014);

(D) OECD Requirements; Export
Shipments of Spent Lead Acid Batteries
[75 FR 1236, 1/8/10] (Non-HSWA—Not
delegable to States);

(E) Withdrawal of the Emission
Comparable Fuel Exclusion [75 FR
33712, 6/15/10] (Non-HSWA—Vacated
by the U.S. Court of Appeals for the
District of Columbia Circuit (D.C. Cir.
No. 98-1379 and 08—1144; June 27,
2014); and

(F) Revisions to the Definition of
Solid Waste [73 FR 64668, 10/30/08].

(ii) Those Federal rules written under
RCRA provisions that predate HSWA
(non-HSWA) which the State has
adopted, but for which it is not
authorized, are not federally
enforceable. In contrast, the EPA will
continue to enforce the Federal HSWA
standards for which Wyoming is not
authorized until the State receives
specific authorization from EPA.

(5) Memorandum of Agreement. The
Memorandum of Agreement between
the EPA, Region 8 and the State of
Wyoming, signed by the State of
Wyoming Department of Environmental
Quality on July 19, 2012, and by the
EPA Regional Administrator on July 27,
2012, although not incorporated by
reference, is referenced as part of the
authorized hazardous waste
management program under subtitle C
of RCRA, 42 U.S.C. 6921 et seq.

(6) Statement of legal authority.
‘““Attorney General’s Statement for Final

Authorization”, signed by the Attorney
General of Wyoming on July 14, 1995,
and revisions, supplements and
addenda to that Statement dated
December 9, 1997 and May 11, 2015,
although not incorporated by reference,
are referenced as part of the authorized
hazardous waste management program
under subtitle C of RCRA, 42 U.S.C.
6921 et seq.

(7) Program Description. The Program
Description and any other materials
submitted as supplements thereto,
although not incorporated by reference,
are referenced as part of the authorized
hazardous waste management program
under subtitle C of RCRA, 42 U.S.C.
6921 et seq.

m 3. Appendix A to part 272 is amended
by adding the listing for “Wyoming” to
read as follows:

Appendix A to Part 272—State

Requirements
* * * * *
Wyoming

The regulatory provisions include:

Wyoming Hazardous Waste Management
Rules, as amended effective March 18, 2015,
Chapter 1, General Provisions: Sections 2(a)
and (b); 3; 4; 124(a)(v); 260 (except 260(b)(ii));
261; 262; 263; 264(a) through 264(d), 264(e)(i)
(except the citation “W.S. 35-11-1607"" and
the phrase “or a signed remedy agreement
pursuant to W.S. 35-11-1607" in the first
sentence), 264(e)(iii)(A) and (B), 264(f)
through 264(m); 265; 266; 267; 268; 270(a)
through 270(m); 273; and 279.

Copies of the Wyoming regulations that are
incorporated by reference are available from
Wyoming Secretary of State’s Office, The
Capitol Building, Room B-10, 200 West 24th
Street, Cheyenne, Wyoming 82002—0020,
(Phone: (307) 777-5407).

[FR Doc. 2016—-14284 Filed 6-23—16; 8:45 am|
BILLING CODE 6560-50—-P

ENVIRONMENTAL PROTECTION
AGENCY

48 CFR Parts 1536 and 1537
[EPA-HQ-OARM-2013-0370; FRL-9946—
78—-0ARM]

Acquistion Regulation: Update to
Construction and Architect-Engineer
and Key Personnel Requirements

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: The Environmental Protection
Agency (EPA) is issuing a final rule
amending the EPA Acquisition
Regulation (EPAAR) to remove the
evaluation of contracting performance
and to incorporate flexibility to identify
the required number of days of key
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personnel commitment during the early
stages of contractor performance under
the Key Personnel clause. This final rule
also provides for minor edits of an
administrative nature.

DATES: This final rule is effective on July
25, 2016.

ADDRESSES: The EPA has established a
docket for this action under Docket ID
No. EPA-HQ-OARM-2013-0370. All
documents in the docket are listed on
the http://www.regulations.gov Web
site. Although listed in the index, some
information is not publicly available,
e.g., CBI or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available electronically through http://
www.regulations.gov.

FOR FURTHER INFORMATION CONTACT:
Holly Hubbell, Policy, Training, and
Oversight Division, Acquisition Policy
and Training Service Center (3802R),
Environmental Protection Agency, 1200
Pennsylvania Ave. NW., Washington,
DC 20460; telephone number: 202-564—
1091; email address: hubbell.holly@
epa.gov.

SUPPLEMENTARY INFORMATION:

I. Executive Summary

This rule incorporates an existing
class deviation and makes minor
administrative changes to EPAAR parts
1536 and 1537. This rule includes the
following content changes: (1) Removes
1536.201 Evaluation of contracting
performance; (2) provides
administrative updates and adds Chief
of the Contracting Office (CCO) to
1536.209(c); (3) under 1536.521,
updates the term ““small purchases”
with “simplified acquisition threshold”’;
(4) under 1537.110(b) the term
contracting officer’s technical
representative(s)” is replaced by
Contracting Officer’s Representative(s)’;
(5) amends 1537.110(c) to incorporate
the flexibilities provided by a class
deviation to the Key Personnel
requirements; and (6) removes ‘“‘CFR 48”
from 1537.110. These changes do not
incur any costs, but provide flexibility
regarding key personnel commitments.

II. General Information

A. Does this action apply to me?

The EPAAR applies to contractors
who have a construction, architect-
engineer, or service contract with EPA.

B. What action is the agency taking?

The rule removes the evaluation of
contracting performance and
incorporate flexibility to identify the
required number of days of key
personnel commitment during the early
stages of contractor performance under
the Key Personnel clause. The rule also
provides for minor edits of an
administrative nature.

III. Background

EPA published a proposed rule in the
Federal Register at 79 FR 47044, August
12, 2014, to remove section 1536.201 on
the evaluation of contractor
performance under construction
contracts and the incorporation of
flexibilities provided by a class
deviation to the Key Personnel
requirements under EPAAR Part 1537.
A previous review of the EPAAR,
determined that the EPAAR requirement
for the evaluation of construction
contracts should be removed as it was
superseded by FAR 42.1502.
Additionally, under EPAAR 1552.237—
72, EPA provides contracting officers
with the flexibility to identify the
required number of days of key
personnel commitment during the early
stages of contractor performance. The
length of time will be based on the
requirements of individual acquisitions
when continued assignment is essential
to the successful implementation of the
program’s mission. Contracting officers
may include a different number of days
in excess of the ninety (90) days
included in the clause, if approved at
one level above the contracting officer.
The rule also provides minor
administrative edits in the EPAAR
sections identified. No comments were
received on the previously published
proposed rule.

IV. Statutory and Executive Orders
Reviews

A. Executive Order 12866: Regulatory
Planning and Review and Executive
Order 13563: Improving Regulation and
Regulatory Review

This action is not a “‘significant
regulatory action” under the terms of
Executive Order (EO) 12866 (58 FR
51735, October 4, 1993) and therefore,
not subject to review under the EO.

B. Paperwork Reduction Act

This action does not impose an
information collection burden under the
provisions of the Paperwork Reduction
Act, 44 U.S.C. 3501 et seq. No
information is collected under this
action.

C. Regulatory Flexibility Act (RFA), as
Amended by the Small Business
Regulatory Enforcement Fairness Act of
1996 (SBREFA), 5 U.S.C. 601 et seq.

The Regulatory Flexibility Act
generally requires an agency to prepare
a regulatory flexibility analysis of any
rule subject to notice and comment
rulemaking requirements under the
Administrative Procedure Act or any
other statute; unless the agency certifies
that the rule will not have a significant
economic impact on a substantial
number of small entities. Small entities
include small businesses, small
organizations, and small governmental
jurisdictions. For purposes of assessing
the impact of this rule on small entities,
“small entity” is defined as: (1) A small
business that meets the definition of a
small business found in the Small
Business Act and codified at 13 CFR
121.201; (2) a small governmental
jurisdiction that is a government of a
city, county, town, school district or
special district with a population of less
than 50,000; and (3) a small
organization that is any not-for-profit
enterprise which is independently
owned and operated and is not
dominant in its field. After considering
the economic impacts of this rule on
small entities, I certify that this action
will not have a significant economic
impact on a substantial number of small
entities. This action revises a current
EPAAR provision and does not impose
requirements involving capital
investment, implementing procedures,
or record keeping. This rule will not
have a significant economic impact on
small entities.

D. Unfunded Mandates Reform Act

Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA), Public
Law 104-4, establishes requirements for
Federal agencies to assess the effects of
their regulatory actions on State, Local,
and Tribal governments and the private
sector. This rule contains no Federal
mandates (under the regulatory
provisions of the Title II of the UMRA)
for State, Local, and Tribal governments
or the private sector. The rule imposes
no enforceable duty on any State, Local
or Tribal governments or the private
sector. Thus, the rule is not subject to
the requirements of sections 202 and
205 of the UMRA.

E. Executive Order 13132: Federalism

Executive Order 13132, entitled
“Federalism” (64 FR 43255, August 10,
1999), requires EPA to develop an
accountable process to ensure
“meaningful and timely input by State
and Local officials in the development
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of regulatory policies that have
federalism implications.” “Policies that
have federalism implications” is
defined in the Executive Order to
include regulations that have
“substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.” This rule does
not have federalism implications. It will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government as specified in
Executive Order 13132.

F. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

Executive Order 13175, entitled
“Consultation and Coordination with
Indian Tribal Governments” (65 FR
67249, November 9, 2000), requires EPA
to develop an accountable process to
ensure ‘“‘meaningful and timely input by
tribal officials in the development of
regulatory policies that have tribal
implications.” This rule does not have
tribal implications as specified in
Executive Order 13175.

G. Executive Order 13045: Protection of
Children From Environmental Health
and Safety Risks

Executive Order 13045, entitled
“Protection of Children from
Environmental Health and Safety Risks”
(62 FR 19885, April 23, 1997), applies
to any rule that: (1) Is determined to be
economically significant as defined
under Executive Order 12886, and (2)
concerns an environmental health or
safety risk that may have a
proportionate effect on children. This
rule is not subject to Executive Order
13045 because it is not an economically
significant rule as defined by Executive
Order 12866, and because it does not
involve decisions on environmental
health or safety risks.

H. Executive Order 13211: Actions That
Significantly Affect Energy Supply,
Distribution, or Use

This final rule is not subject to
Executive Order 13211, “Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution or Use” (66 FR 28335, May
22, 2001), because it is not a significant
regulatory action under Executive Order
12866.

I. National Technology Transfer and
Advancement Act of 1995 (NTTAA)

Section 12(d) (15 U.S.C. 272 note) of
NTTA, Public Law 104-113, directs
EPA to use voluntary consensus
standards in its regulatory activities
unless to do so would be inconsistent
with applicable law or otherwise
impractical. Voluntary consensus
standards are technical standards (e.g.,
materials specifications, test methods,
sampling procedures and business
practices) that are developed or adopted
by voluntary consensus standards
bodies. The NTTA directs EPA to
provide Congress, through OMB,
explanations when the Agency decides
not to use available and applicable
voluntary consensus standards. This
final rulemaking does not involve
technical standards. Therefore, EPA is
not considering the use of any voluntary
consensus standards.

J. Executive Order 12898: Federal
Actions To Address Environmental
Justice in Minority Populations and
Low-Income Populations

Executive Order 12898 (59 FR 7629,
February 16, 1994) establishes federal
executive policy on environmental
justice. Its main provision directs
federal agencies, to the greatest extent
practicable and permitted by law, to
make environmental justice part of their
mission by identifying and addressing,
as appropriate, disproportionately high
and adverse human health or
environmental effects of their programs,
policies, and activities on minority
populations and low-income
populations in the United States. EPA
has determined that this final
rulemaking will not have
disproportionately high and adverse
human health or environmental effects
on minority or low-income populations
because it does not affect the level of
protection provided to human health or
the environment. This rulemaking does
not involve human health or
environmental effects.

K. Congressional Review

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. Section 804
exempts from section 801 the following
types of rules (1) rules of particular
applicability; (2) rules relating to agency
management or personnel; and (3) rules

of agency organization, procedure, or
practice that do not substantially affect
the rights or obligations of non-agency
parties. 5 U.S.C. 804(3). EPA is not
required to submit a rule report
regarding this action under section 801
because this is a rule of agency
organization, procedure, or practice that
does not substantially affect the rights or
obligations of non-agency parties.

List of Subjects in 48 CFR Parts 1536
and 1537

Environmental protection,
Government procurement.

Dated: June 2, 2016.
Denise Polk,
Acting Director, Office of Acquisition
Management.

Therefore, 48 CFR Chapter 15 is
amended as set forth below:

PART 1536—CONSTRUCTION AND
ARCHITECT-ENGINEER CONTRACTS

m 1. The authority citation for part 1536
is revised to read as follows:

Authority: 5 U.S.C. 301 and 41 U.S.C.
1707.

1536.201
m 2. Remove section 1536.201.

[Removed]

1536.209 [Amended]

m 3. Amend section 1536.209, paragraph
(c), by removing the text “CCO”” and
“RAD” and adding the words “Chief of
the Contracting Office”, in their places.

1536.521 [Amended]

m 4. Amend section 1536.521 by
removing the words ““small purchase”
and adding the words “simplified
acquisition threshold”, two times.

PART 1537—SERVICE CONTRACTING

m 5. The authority citation for part 1537
is revised to read as follows:

Authority: 5 U.S.C. 301 and 41 U.S.C.
1707.
m 6. Amend section 1537.110 by
revising paragraphs (b), (c), and (f) to
read as follows:

1537.110 Solicitation provisions and
contract clauses.

* * * * *

(b) The Contracting Officer shall
insert a clause substantially the same as
the clause at 1552.237-71, Technical
Direction, in solicitations and contracts
where the Contracting Officer intends to
delegate authority to issue technical
direction to the Contracting Officer’s
Representative(s).

(c) The Contracting Officer shall insert
the clause at 1552.237-72, Key
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Personnel, in solicitations and contracts
when it is necessary for contract
performance to identify Contractor key
personnel. Contracting Officers have the
flexibility to identify the required
number of days of key personnel
commitment during the early stages of
contractor performance. The length of
time will be based on the requirements
of individual acquisitions when
continued assignment is essential to the
successful implementation of the
program’s mission. Therefore,
Contracting Officers may use a clause
substantially the same as in 48 CFR
1552.237-72, regarding substitution of
key personnel. Contracting Officers may
include a different number of days in
excess of the ninety (90) days included
in this clause, if approved at one level
above the Contracting Officer.

* * * * *

(f) To ensure that Agency contracts
are administered so as to avoid creating
an improper employer-employee
relationship, contracting officers shall
insert the contract clause at 1552.237—
76, “Government-Contractor Relations”,
in all solicitations and contracts for non-
personal services that exceed the
simplified acquisition threshold.

[FR Doc. 2016-15002 Filed 6—-23-16; 8:45 am]
BILLING CODE 6560-50-P

NATIONAL AERONAUTICS AND
SPACE ADMINISTRATION

48 CFR Parts 1815 and 1852
RIN 2700-AE27

NASA Federal Acquisition Regulation
Supplement: Removal of Grant
Handbook References (NFS Case
2016-N001)

AGENCY: National Aeronautics and
Space Administration.

ACTION: Final rule.

SUMMARY: NASA is issuing a final rule
amending the NASA Federal
Acquisition Regulation Supplement
(NFS) to remove references to NASA’s
Grant and Cooperative Agreement
Handbook, NASA Procedural
Requirements (NPR) 5800.1, NASA
Grant and Cooperative Agreement
Handbook, and Office of Management
and Budget (OMB) Circulars A-21 for
educational institutions and A-122 for
nonprofit organizations.

DATES: Effective: July 25, 2016.

FOR FURTHER INFORMATION CONTACT:
Andrew O’Rourke, telephone 202-358-
4560.

SUPPLEMENTARY INFORMATION:

I. Background

NASA published a proposed rule in
the Federal Register at 81 FR 13308 on
March 14, 2016, to amend the NFS to
remove references to NASA’s Grant and
Cooperative Agreement Handbook, NPR
5800.1, NASA Grant and Cooperative
Agreement Handbook and Office of
Management and Budget (OMB)
Circulars A-21 for educational
institutions and A—122 for nonprofit
organizations.

II. Discussion and Analysis

No public comments were submitted
in response to the proposed rule. The
proposed rule has been converted to a
final rule without change.

I1I. Executive Orders 12866 and 13563

Executive Orders (E.O.s) 12866 and
13563 direct agencies to assess all costs
and benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). E.O. 13563 emphasizes the
importance of quantifying both costs
and benefits, of reducing costs, of
harmonizing rules, and of promoting
flexibility. This is not a significant
regulatory action and, therefore, was not
subject to review under section 6(b) of
E.O. 12866, Regulatory Planning and
Review, dated September 30, 1993. This
rule is not a major rule under 5 U.S.C.
804.

IV. Regulatory Flexibility Act

A final regulatory flexibility analysis
has been prepared consistent with the
Regulatory Flexibility Act, 5 U.S.C. 601,
et seq., and is summarized as follows:

NASA is issuing a final rule amending
the NFS to remove references to the
NASA Grant and Cooperative
Agreement Handbook and NPR 5800.1,
NASA Grant and Cooperative
Agreement Handbook. No changes were
made to the final rule. No public
comments were received in response to
the Initial Regulatory Flexibility
Analysis in the proposed rule.
Therefore, the proposed rule has been
adopted as final. NASA does not expect
this final rule to have a significant
economic impact on a substantial
number of small entities within the
meaning of the Regulatory Flexibility
Act, 5 U.S.C. 601 et seq., because it
merely removes outdated and
unnecessary grant and cooperative
agreement references that should not be
in the NFS. There are no new reporting
requirements or recordkeeping
requirements associated with this rule.

In addition, there are no other
alternatives that could further minimize
the already negligible impact on
businesses, small or large.

V. Paperwork Reduction Act

The rule does not contain any
information collection requirements that
require the approval of OMB under the
Paperwork Reduction Act (44 U.S.C.
chapter 35).

List of Subjects in 48 CFR Parts 1815
and 1852

Government procurement.

Manuel Quinones,
NASA FAR Supplement Manager.

Accordingly, 48 CFR parts 1815 and
1852 are amended as follows:

m 1. The authority citation for parts
1815 and 1852 continues to read as
follows:

Authority: 51 U.S.C. 20113(a) and 48 CFR
chapter 1.

PART 1815—CONTRACTING BY
NEGOTIATION

m 2. Revise section 1815.602 to read as
follows:

1815.602 Policy.

Renewal proposals, (i.e., those for the
extension or augmentation of current
contracts) are subject to the same FAR
and NFS regulations, including the
requirements of the Competition in
Contracting Act, as are proposals for
new contracts.

PART 1852—SOLICITATION
PROVISIONS AND CONTRACT
CLAUSES

m 3. Amend section 1852.235-72 by—
m a. Removing from the provision
heading “DEC 2005” and adding (JUL
2016) in its place; and

m b. Revising paragraphs (a)(4) and
(c)(8)(ii).

The revisions read as follows:

1852.235-72 Instructions for responding
to NASA research announcements.

(a) I

(4) A contract, grant, cooperative
agreement, or other agreement may be
used to accomplish an effort funded in
response to an NRA. NASA will
determine the appropriate award
instrument. Contracts resulting from
NRAs are subject to the Federal
Acquisition Regulation and the NASA
FAR Supplement. A grant, cooperative
agreement, or other agreement resulting
from NRAs are subject to policies and
procedures outlined in the Guidebook
for Proposers Responding to a NASA
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Funding Announcement, 2 CFR part
1800, 14 CFR part 1274, or other
agreement policy. Any proposal from a
large business concern that may result
in the award of a contract, which
exceeds $5,000,000 and has
subcontracting possibilities should
include a small business subcontracting
plan in accordance with the clause at
FAR 52.219-9, Small Business
Subcontracting Plan.

(Subcontract plans for contract
awards below $5,000,000, will be

negotiated after selection.)
* * * * *

(C)***
8***

(iii) Allowable costs are governed by
FAR part 31 and the NASA FAR
Supplement part 1831.

* * * * *
[FR Doc. 2016-14851 Filed 6-23-16; 8:45 am|
BILLING CODE 7510-13-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 300
[Docket No. 160205084-6510-02]
RIN 0648—-BF76

International Fisheries; Western and
Central Pacific Fisheries for Highly
Migratory Species; Purse Seine
Observer Requirements, and Fishing
Restrictions and Limits in Purse Seine
and Longline Fisheries for 2016-2017

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule.

SUMMARY: Under authority of the
Western and Central Pacific Fisheries
Convention Implementation Act
(WCPFC Implementation Act), NMFS
issues this final rule that, first, requires
that U.S. purse seine vessels carry
observers on fishing trips in the western
and central Pacific Ocean (WCPO);
second, establishes restrictions in 2016
and 2017 on the use of fish aggregating
devices (FADs) by U.S. purse seine
vessels in the WCPO; and third,
establishes limits in 2016 and 2017 on
the amount of bigeye tuna that may be
captured by U.S. longline vessels in the
WCPO. This action implementing
specific provisions of Conservation and
Management Measure (CMM) 2015-01
is necessary to satisfy the obligations of
the United States as a Contracting Party
to the Convention on the Conservation

and Management of Highly Migratory
Fish Stocks in the Western and Central
Pacific Ocean (Convention), pursuant to
the authority of the WCPFC
Implementation Act.

DATES: Effective July 25, 2016, except
§300.223(b)(1) introductory text and
paragraphs (b)(2)(i) through (iv), and
§300.224(a), which shall be effective
July 1, 2016.

ADDRESSES: Copies of supporting
documents prepared for this final rule,
including the regulatory impact review
(RIR), and the programmatic
environmental assessment (PEA) and
supplemental information report (SIR)
prepared for National Environmental
Policy Act (NEPA) purposes, as well as
the proposed rule, are available via the
Federal e-rulemaking Portal, at
www.regulations.gov (search for Docket
ID NOAA-NMFS-2016-0031). Those
documents are also available from
NMEFS at the following address: Michael
Tosatto, Regional Administrator, NMFS,
Pacific Islands Regional Office (PIRO),
1845 Wasp Blvd., Building 176,
Honolulu, HI 96818.

A final regulatory flexibility analysis
(FRFA) prepared under authority of the
Regulatory Flexibility Act is included in
the Classification section of the
SUPPLEMENTARY INFORMATION section of
this document.

FOR FURTHER INFORMATION CONTACT: Tom
Graham, NMFS PIRO, 808-725-5032.

SUPPLEMENTARY INFORMATION:

Background

On April 27, 2016, NMFS published
a proposed rule in the Federal Register
(81 FR 24772). The proposed rule was
open for public comment until May 12,
2016.

This final rule is issued under the
authority of the WCPFC Implementation
Act (16 U.S.C. 6901 et seq.), which
authorizes the Secretary of Commerce,
in consultation with the Secretary of
State and the Secretary of the
Department in which the United States
Coast Guard is operating (currently the
Department of Homeland Security), to
promulgate such regulations as may be
necessary to carry out the obligations of
the United States under the Convention,
including the decisions of the
Commission for the Conservation and
Management of Highly Migratory Fish
Stocks in the Western and Central
Pacific Ocean (Commission or WCPFC).
The authority to promulgate regulations
has been delegated to NMFS.

This final rule implements specific
provisions of the Commission’s
Conservation and Management Measure
(CMM) 2015-01, “Conservation and
Management Measure for Bigeye,

Yellowfin, and Skipjack Tuna in the
Western and Central Pacific Ocean.”
The preamble to the proposed rule
provides background information on the
Convention and the Commission, the
provisions of CMM 2015-01 that are
being implemented in this rule, and the
basis for the proposed regulations,
which is not repeated here.

The Action

This final rule includes three
elements, described in detail below, that
will be included in regulations at 50
CFR part 300, subpart O.

1. Purse Seine Observer Requirements

This final rule prohibits U.S. purse
seine vessels from fishing in the
Convention Area between the latitudes
of 20 °N. and 20 °S. without a WCPFC
observer on board, with the exception of
fishing trips during which any fishing in
the Convention Area takes place entirely
within areas under the jurisdiction of a
single nation other than the United
States. Although U.S. purse seine
vessels are exempt from this
requirement on trips in which fishing
occurs only in the waters of a single
foreign nation, it is expected that such
foreign nations will require that U.S.
purse seine vessels carry observers if
fishing in their waters.

A WCPFC observer is an observer
deployed from an observer program that
has been authorized by the Commission
to be part of the WCPFC Regional
Observer Programme (see definition at
50 CFR 300.211). Currently, the Pacific
Islands Forum Fisheries Agency (FFA)
observer program, from which observers
for the U.S. WCPO purse seine fleet
have traditionally been deployed, and
the NMFS observer program, among
others, are authorized as part of the
WCPFC Regional Observer Programme.
Thus, observers deployed by these
programs are considered WCPFC
observers.

2. Purse Seine FAD Restrictions for
2016-2017

This final rule establishes restrictions
on the use of FADs by purse seine
vessels, including periods in 2016 and
2017 during which specific uses of
FADs are prohibited (FAD prohibition
periods), annual limits in 2016 and 2017
on the number of purse seine sets that
may be made on FADs (FAD sets), and
restrictions on the use of FADs on the
high seas throughout 2017.

Specifically, this final rule establishes
FAD prohibition periods from July 1
through September 30 in each of 2016
and 2017, a limit of 2,522 FAD sets in
each of 2016 and 2017, and a
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prohibition on FAD sets on the high
seas during 2017.

As defined at 50 CFR 300.211, a FAD
is “any artificial or natural floating
object, whether anchored or not and
whether situated at the water surface or
not, that is capable of aggregating fish,
as well as any object used for that
purpose that is situated on board a
vessel or otherwise out of the water. The
definition of FAD does not include a
vessel.” Although the definition of a
FAD does not include a vessel, the
restrictions during the FAD prohibition
periods include certain activities related
to fish that have aggregated in
association with a vessel, or drawn by
a vessel, as described below.

During the July—September FAD
prohibition periods in each of 2016 and
2017, after the 2,522 FAD set limit is
reached in 2016 or 2017 (until the end
of the respective calendar year), and on
the high seas throughout 2017, owners,
operators, and crew of fishing vessels of
the United States are prohibited from
doing any of the following activities in
the Convention Area in the area
between 20 °N. latitude and 20 °S.
latitude:

(1) Set a purse seine around a FAD or
within one nautical mile of a FAD.

(2) Set a purse seine in a manner
intended to capture fish that have
aggregated in association with a FAD or
a vessel, such as by setting the purse
seine in an area from which a FAD or
a vessel has been moved or removed
within the previous eight hours, setting
the purse seine in an area in which a
FAD has been inspected or handled
within the previous eight hours, or
setting the purse seine in an area into
which fish were drawn by a vessel from
the vicinity of a FAD or a vessel.

(3) Deploy a FAD into the water.

(4) Repair, clean, maintain, or
otherwise service a FAD, including any
electronic equipment used in
association with a FAD, in the water or
on a vessel while at sea, except that: A
FAD may be inspected and handled as
needed to identify the FAD, identify and
release incidentally captured animals,
un-foul fishing gear, or prevent damage
to property or risk to human safety; and
a FAD may be removed from the water
and if removed may be cleaned,
provided that it is not returned to the
water.

(5) From a purse seine vessel or any
associated skiffs, other watercraft or
equipment, submerge lights under
water; suspend or hang lights over the
side of the purse seine vessel, skiff,
watercraft or equipment, or direct or use
lights in a manner other than as needed
to illuminate the deck of the purse seine
vessel or associated skiffs, watercraft or

equipment, to comply with navigational
requirements, and to ensure the health
and safety of the crew. These
prohibitions do not apply during
emergencies as needed to prevent
human injury or the loss of human life,
the loss of the purse seine vessel, skiffs,
watercraft or aircraft, or environmental
damage.

3. Longline Bigeye Tuna Catch Limits for
2016-2017

This final rule establishes limits on
the amount of bigeye tuna that may be
caught in the Convention Area by U.S.
fishing vessels using longline gear in
each of 2016 and 2017. The limit for
2016 is 3,554 mt, and the limit for 2017
is 3,345 mt. If NMFS later determines
that there was an overage of the limit for
2016, NMFS will adjust the 2017 limit
in accordance with the provisions of
CMM 2015-01 and any other pertinent
Commission decisions in force at the
time.

The 2016 and 2017 longline bigeye
tuna catch limits apply only to U.S-
flagged longline vessels operating as
part of the U.S. longline fisheries. The
limits do not apply to U.S. longline
vessels operating as part of the longline
fisheries of American Samoa, the
Commonwealth of the Northern Mariana
Islands, or Guam, which are U.S.
Participating Territories in the
Commission. Existing regulations at 50
CFR 300.224(b), (c), and (d) detail the
manner in which longline-caught bigeye
tuna is attributed among the fisheries of
the United States and the U.S.
Participating Territories.

The catch limits will be measured in
terms of retained catches—that is,
bigeye tuna that are caught by longline
gear and retained on board the vessel.

As set forth under the existing
regulations at 50 CFR 300.224(e), if
NMFS determines that the 2016 or 2017
limit is expected to be reached before
the end of the respective calendar year,
NMFS will publish a notice in the
Federal Register to announce specific
fishing restrictions that will be effective
from the date the limit is expected to be
reached until the end of that calendar
year. NMFS will publish the notice of
the restrictions at least 7 calendar days
before the effective date to provide
vessel owners and operators with
advance notice. Periodic forecasts of the
date the limit is expected to be reached
will be made available to the public on
the Web site of the NMFS Pacific
Islands Regional Office, at
www.fpir.noaa.gov/SFD/SFD regs
3.html, to help vessel owners and
operators plan for the possibility of the
limit being reached.

As set forth under the existing
regulations at 50 CFR 300.224(f), if the
2016 or 2017 limit is reached, the
following restrictions will go into effect:

(1) Retaining on board, transshipping,
or landing bigeye tuna: Starting on the
effective date of the restrictions and
extending through December 31 of the
applicable year, it will be prohibited to
use a U.S. fishing vessel to retain on
board, transship, or land bigeye tuna
captured in the Convention Area by
longline gear, with three exceptions, as
described below.

First, any bigeye tuna already on
board a fishing vessel upon the effective
date of the restrictions may be retained
on board, transshipped, and/or landed,
provided that they are landed within 14
days after the restrictions become
effective. A vessel that had declared to
NMFS pursuant to 50 CFR 665.803(a)
that the current trip type is shallow-
setting will not be subject to this 14-day
landing restriction, so these vessels will
be able to land bigeye tuna more than
14 days after the restrictions become
effective.

Second, bigeye tuna captured by
longline gear may be retained on board,
transshipped, and/or landed if they are
caught by a fishing vessel registered for
use under a valid American Samoa
Longline Limited Access Permit, or if
they are landed in American Samoa,
Guam, or the CNMI. However, the
bigeye tuna must not be caught in the
portion of the U.S. exclusive economic
zone (EEZ) surrounding the Hawaiian
Archipelago, and must be landed by a
U.S. fishing vessel operated in
compliance with a valid permit issued
under 50 CFR 660.707 or 665.801.

Third, bigeye tuna captured by
longline gear may be retained on board,
transshipped, and/or landed if they are
caught by a vessel that is included in a
valid specified fishing agreement under
50 CFR 665.819(d), in accordance with
50 CFR 300.224(f)(1)(iv).

(2) Transshipping bigeye tuna to
certain vessels: To the extent authorized
under the prohibition described above
on ‘“retaining on board, transshipping,
or landing bigeye tuna,” starting on the
effective date of the restrictions and
extending through December 31 of the
applicable year, it will be prohibited to
transship bigeye tuna caught by longline
gear in the Convention Area to any
vessel other than a U.S. fishing vessel
operated in compliance with a valid
permit issued under 50 CFR 660.707 or
665.801.

(3) Fishing inside and outside the
Convention Area: To help ensure
compliance with the restrictions related
to bigeye tuna caught by longline gear
in the Convention Area, this final rule
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establishes two additional, related
prohibitions that will go into effect
starting on the effective date of the
restrictions and extending through
December 31 of the applicable year.
First, vessels will be prohibited from
fishing with longline gear both inside
and outside the Convention Area during
the same fishing trip, with the exception
of a fishing trip that is in progress at the
time the announced restrictions go into
effect. In the case of a fishing trip that

is in progress at the time the restrictions
go into effect, the vessel still must land
any bigeye tuna taken in the Convention
Area within 14 days of the effective date
of the restrictions, as described above.
Second, if a vessel is used to fish using
longline gear outside the Convention
Area and enters the Convention Area at
any time during the same fishing trip,
the longline gear on the fishing vessel
must be stowed in a manner so as not

to be readily available for fishing while
the vessel is in the Convention Area.
These two prohibitions will not apply to
vessels on declared shallow-setting trips
pursuant to 50 CFR 665.803(a), or
vessels operating for the purposes of
this rule as part of the longline fisheries
of American Samoa, Guam, or the
CNMLI. This second group includes
vessels registered for use under valid
American Samoa Longline Limited
Access Permits; vessels landing their
bigeye tuna catch in one of the three
U.S. Participating Territories, so long as
these vessels conduct fishing activities
in accordance with the conditions
described above; and vessels included
in a specified fishing agreement under
50 CFR 665.819(d), in accordance with
50 CFR 300.224(f)(1)(iv).

Comments and Responses

NMFS received several comments on
the proposed rule. The comments are
summarized below, followed by
responses from NMFS.

Comment 1:1 support the proposed
regulations; they are logical steps
towards sustainable use of international
fisheries and will have a positive impact
on these fisheries and will contribute to
improving sustainability of tropical tuna
stocks. Additionally, the regulations
may set a new standard for other nations
to improve regulations on these
important and vulnerable resources.

Response: NMFS acknowledges the
comment.

Comment 2: The Hawaii Longline
Association commented as follows on
the proposed longline bigeye tuna catch
limits for 2016—-2017.

It is well established that the United
States cannot end overfishing of bigeye
tuna in the WCPO through unilateral
actions, and unilateral suppression of

U.S. commercial longline bigeye tuna
fishing would be counterproductive to
conservation of bigeye tuna and other
species.

We understand that there was no
overage of the U.S. longline bigeye tuna
catch limit for 2015, so we expect the
2016 limit to be 3,554 mt, as in the
proposed rule. If the 2016 limit is
reached and a specified fishing
agreement (under 50 CFR 665.819(c)) is
effective and has been approved at the
time the limit is reached, any fish
landed immediately after the limit is
reached should be attributed to the U.S.
territory that is a party to the specified
fishing agreement.

In 2015 the Hawaii deep-set longline
fishery was closed for an extended
period in the WCPO and a great many
vessels had to cease fishing entirely—
even though a specified fishing
agreement had been executed—because
NMFS'’ issuance of territory
specification regulations was delayed.
We request that NMFS act promptly and
with all due diligence in completing the
territory specification rulemaking
process in 2016.

Response: NMFS agrees that ending
overfishing of bigeye tuna will require
multilateral efforts by the countries
involved in fisheries for the stock.

With respect to the 2015 longline
bigeye tuna catch limit, the commenter’s
understanding that there was no overage
of the 2015 limit is correct. NMFS
explained in the proposed rule that if,
after publishing the proposed rule,
NMFS determines that there was an
overage in 2015, NMFS would adjust
the 2016 limit as follows: An amount
equal to the overage would be
subtracted from 3,554 mt to determine
the annual limit for 2016. Since
publication of the proposed rule, NMFS
has determined that that there was no
overage of the 2015 limit. As a result,
the limit for 2016, as established in this
final rule, is unchanged from the
proposed limit, 3,554 mt.

With respect to what will occur if the
2016 longline bigeye tuna limit is
reached, bigeye tuna caught by vessels
included in specified fishing agreements
under 50 CFR 665.819(c) will be
attributed among fisheries according to
the existing criteria and procedures at
50 CFR 300.224(d) and 665.819, which
are not revised by this final rule. NMFS
emphasizes that whether a given bigeye
tuna will be attributed to the U.S.
territory that is party to a specified
fishing agreement will depend on,
among other things, the start date for the
agreement as determined under 50 CFR
665.819(c)(9).

With respect to the issuance of
specifications related to longline bigeye

tuna catch limits for the U.S. territories
and specified fishing agreements for
2016, NMFS acknowledges the
comment and will undertake the
rulemaking process in accordance with
applicable laws and regulations.

Comment 3: The Center for Biological
Diversity (CBD) submitted comments
stating that it has a strong interest in
eliminating fisheries impacts on marine
mammals protected under the Marine
Mammal Protection Act (MMPA), as
well as marine species listed under the
Endangered Species Act (ESA).

In support of its comments, CBD
stated that WCPO fisheries involve
primarily purse seine and longline
fishing, targeting bigeye, yellowfin, and
skipjack tuna species, but that bycatch
in these fisheries is common, sometimes
accounting for more than 30 percent of
a ship’s annual haul. CBD stated that
every year, fishing fleets are known to
ensnare species protected under the
MMPA and ESA as part of their fishing
operation, but observers on U.S. vessels
only conduct limited identification and
reporting of impacts to protected marine
mammals and sea turtles, and observers
remain undertrained for this task. CBD
noted that the Biological Opinion on the
Effects of the U.S. Tuna Purse Seine
Fishery in the Western and Central
Pacific Ocean on Listed Sea Turtles and
Marine Mammals (2006 BiOp) described
limitations on observer data collected
for the U.S. purse seine fishery
operating in the WCPO regarding the
specific protected species with which
the fishery interacts. Due to the
limitations on the data, the 2006 BiOp
did not estimate the total number of
marine mammals projected to be
captured each year, and NMFS did not
set a take limit for these species. CBD
noted that according to the 2006 BiOp,
four of the 12 recorded capture events
between 1997 and 2004 involved
interactions with whale species,
possibly involving multiple individuals
each time.

Response: NMFS acknowledges that
that there were limitations in available
data during completion of the 2006
BiOp. Beginning in 2010, however,
consistent with WCPFC conservation
and management measures, the U.S.
WCPO purse seine fishery has been
subject to increased observer coverage
requirements adopted by the WCPFC.
With this increased observer coverage,
more robust data have become available.
NMEFS reinitiated formal ESA Section 7
consultation for the WCPO purse seine
fishery for the effects of the fishery on
the recently listed Indo-West Pacific
Distinct Population Segment (DPS) of
the scalloped hammerhead shark, and
we expect completion of formal
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consultation for that species by the end
of 2016. NMFS also is developing a
biological assessment for the U.S.
WCPO purse seine fishery in
anticipation of reinitiating ESA Section
7 consultation for one or more other
species, as may be warranted, based on
raw observer data recently obtained
from the Pacific Islands Forum Fisheries
Agency (FFA), located in Honiara,
Solomon Islands.

Comment 4: CBD submitted
comments stating that in the 2006 BiOp,
NMEFS estimated that purse seining in
the WCPO would take 61 sea turtles
annually, and possibly as many as 122.
In addition to being caught in nets,
NMFS also determined in the 2006
BiOp that ship strikes remain a risk to
both sea turtles and marine mammals,
though the 2006 BiOp failed to estimate
the number of individuals that may be
taken in this manner or to set take limits
based on assumptions regarding the risk
of ship strikes.

Response: The 2006 BiOp provides
information on worldwide ship strikes
of whales, but indicates that there were
no recorded ship strikes in the action
area and that observer data for the U.S.
WCPO purse seine fishery available at
the time indicated that interactions with
large whales, including ESA-listed
species, were relatively uncommon in
both the action area and throughout the
Pacific Ocean. According to the 2006
BiOp, of the 292 recorded ship strikes
from the years 1975 to 2002, 134
incidents had a known vessel type and
fishing vessels were responsible for four
of those 134 ship strikes. Thus, NMFS
determined that the probability of a
vessel in the U.S. WCPO purse seine
fishery colliding with listed whale
species was low in the action area.

The 2006 BiOp also states that relative
to other threats, vessel collisions are not
considered a current problem for sea
turtle species in the action area, with
the possible exception of green and
hawksbill turtles in Hawaii and green
turtles in Palau. The 2006 BiOp
indicates that there are no reports of
ship strikes of the U.S. WCPO purse
seine fishery on sea turtles. Moreover,
the 2006 BiOp states that data regarding
sea turtles in the U.S. WCPO purse seine
fishery available at the time indicate
that all sea turtles caught in nets were
released alive.

Comment 5: CBD submitted
comments stating that in order for
reporting to be meaningful and effective,
NMFS must ensure observers are
properly trained and that they provide
accurate, reliable reports of protected
animals taken down to the species level.
According to CBD, the 2006 BiOp and
the PEA highlight that the quality of

purse seine observer data is
unacceptably low. Moreover, CBD
stated, one of the enforceable terms and
conditions in the BiOp is to improve
data collection, as NMFS mandated that
the agency work to ensure that observers
collect standardized information
regarding the incidental capture, injury,
and mortality of sea turtles including
species, gear and set information for
each interaction that occurs. That NMFS
has no observer data regarding protected
species is evidence that this term and
condition has not been met. CBD stated
that to ensure compliance with the ESA,
the observer program must have a
separate and equal focus of recording
and reporting adequate information on
the species taken, the number of
impacted individuals in each observed
take event, and all observed impacts to
these individuals, in light of the low
threshold for take. Without this
information, it is impossible for NMFS
to ensure that the WCPO fishery
participants are adhering to the terms of
its 2006 Incidental Take Statement
(ITS). Additionally, observers should
not myopically focus only on net-related
take events; instead, they also should be
trained and ordered to report on all
observed take events, including ship
strikes, as other take events may be a
significant yet unreported portion of the
incidental take within this fishery.

Response: As stated above, beginning
in 2010, the U.S. WCPO purse seine
fishery has been subject to increased
observer coverage requirements adopted
by the WCPFC. These observers are
deployed by FFA and must undergo
specialized training and certifications.
FFA observers also have been
authorized by the WCPFC to function as
WCPFC observers and so meet the
training and certification requirements
of the WCPFC’s Regional Observer
Programme. NMFS has provided
financial resources to the FFA to
support the augmentation of the FFA
observer training curriculum to focus on
better identification of species of special
concern, which include but are not
limited to marine mammals, marine
reptiles, sharks, and seabirds. FFA-
deployed observers on U.S. purse seine
vessels have collected specific
information on all protected species
interactions since 2008. This
information is not focused solely on net-
related take events. Preliminary raw
data are currently available from 2008 to
2014. This raw observer data recently
received from the FFA indicates low
levels of interactions with some
protected species since 2008. This data
is currently being analyzed for
management use. NMFS is continuing to

work with FFA to obtain verified data
closer to real-time in accordance with
the ITS specified in the 2006 BiOp and
the terms and condition of the 2006
BiOp. As stated above, NMFS also is
developing a biological assessment for
the U.S. WCPO purse seine fishery in
anticipation of reinitiating ESA Section
7 consultation for one or more species
(other than the Indo-West Pacific DPS of
the scalloped hammerhead shark), as
may be warranted, based on the
observer data recently obtained from
FFA.

Comment 6: CBD also provided
comments stating that it is crucial that
NMFS annually make observer reports
available to the public. The last time
NMFS made these data available was in
the 2006 BiOp, prior to the transition to
100 percent observer coverage. Without
these observer data, it is impossible for
concerned citizens, scientists, or
organizations to evaluate adherence to
or the effectiveness of any conservation
measures NMFS has proposed and is
authorized to enforce. Publishing this
information would make it possible for
interested parties to independently
judge the quality of observer data, and,
over the years, track any improvement
or decline in the quality of this
information. For these reasons and
others, it is important that NMFS
provide access to this information on a
regular basis.

Response: Observer data collected by
the FFA observer program are subject to
confidential handling under various
authorities, including but not limited to
the Privacy Act, 5 U.S.C. 552a; Trade
Secrets Act, 18 U.S.C. 1905; Magnuson-
Stevens Fishery Conservation and
Management Act, 16 U.S.C. 1801 et seq.;
Marine Mammal Protection Act, 16
U.S.C. 1361, et seq.; South Pacific Tuna
Act, 16 U.S.C. 973; and Endangered
Species Act, 16 U.S.C. 1531, et seq.
NMFS endeavors to make information
on protected species impacts accessible
to the public, but in a format that does
not compromise the confidentiality of
non-public domain data, or violate the
United States’ international obligations.
NMFS further notes that the
dissemination of observer data is
outside the scope of this rulemaking.

Comment 7: CBD provided comments
stating that NMFS should reinitiate ESA
Section 7 consultation for the U.S.
WCPO purse seine fishery, based on
events and conditions occurring after
NMFS finalized its 2006 BiOp.
According to CBD, the PEA incorrectly
states that the U.S. purse seine fishery
operating in the WCPO has had limited
interactions with marine mammals in
recent years and the number of these
interactions and whether the marine
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mammals were ESA-listed species is
unknown at this time. CBD states that
the 2006 BiOp includes references to
recorded impacts to ESA-listed whales
and sea turtles and is evidence that
NMFS anticipates future take, by virtue
of the incidental take limits set for each
species of sea turtle that occurs within
the Convention Area. In addition, since
2006, fishing effort has increased
dramatically, which requires reinitiation
of consultation and revision of the 2006
BiOp. Since 2006, the U.S. WCPO purse
seine fishery has increased both in the
number of vessels participating and in
the total tonnage of fish caught, so the
fishery is likely operating in a manner
that exceeds the take limits set for each
sea turtle species in the 2006 BiOp. The
new relaxed fishing vessel registration
policy, the four-fold increase in the
number of U.S. fishing vessels, and the
two-fold increase in fishing effort are
more than sufficient to trigger
reinitiation of Section 7 consultation.
Moreover, the recent changes to the
listing status of green and loggerhead
turtles trigger reinitiation of
consultation. The new DPS for these
species contain new information that
may affect listed species in a manner or
to an extent not previously considered.

Response: NMFS acknowledges CBD’s
comments. As stated above, observers
deployed by the FFA on U.S. purse
seine vessels operating in the WCPO
currently collect detailed information
on incidentally caught species, discards
and interactions with species of special
interest, including species protected
under the ESA and MMPA. Since 2010,
there has been observer coverage on
virtually 100 percent of U.S. purse seine
fishing trips in the Convention Area.
NMFS is continuing to analyze the
observer-collected data for recent
years—that is, for years subsequent to
the data used for the completion of the
2006 BiOp. NMFS has reinitiated ESA
Section 7 consultation on the effects of
the U.S. WCPO purse seine fishery on
the Indo-West Pacific DPS of the
scalloped hammerhead shark and, as
indicated in the SIR, expects that
consultation to be completed by the end
of 2016. NMFS also is developing a
biological assessment for the U.S.
WCPO purse seine fishery in
anticipation of reinitiating ESA Section
7 consultation for one or more other
species under the jurisdiction of NMFS
and any new ITS for ESA-listed species
will be based on the completed analysis
of the best available information.
Observer-collected data would be made
available, as appropriate, to the public
in nonconfidential form through the

publication of any Biological Opinion
for the fishery.

NMEFS acknowledges that the number
of vessels participating in the fishery
has returned to historic levels since the
2006 BiOP was completed, and the
current number of active vessels and the
number of sets per year is more similar
to the historic activity of the fleet in the
late 1990s (see Table 2 of the PEA).
However, the number of available
licenses from FFA for the fleet that was
analyzed within the PEA remains the
same, the area where the fishery
operates remains essentially the same,
and the fishing techniques remain the
same. As stated above, NMFS has
reinitiated ESA Section 7 consultation
on the effects of the U.S. WCPO purse
seine fishery on the Indo-West Pacific
DPS of the scalloped hammerhead shark
and as indicated in the SIR, expects that
consultation to be completed by the end
of 2016. NMFS also is developing a
biological assessment for the U.S.
WCPO purse seine fishery in
anticipation of reinitiating ESA Section
7 consultation for one or more other
species under the jurisdiction of NMFS,
as applicable, based on observer data
recently obtained from the FFA.

Comment 8: CBD provided comments
stating that in its new BiOp, NMFS must
set a take limit for any ESA-listed
marine mammals that occur within the
Convention Area. In the 2006 BiOp,
NMFS acknowledged that whales have
interacted with nets and risk being
struck by fishing vessels, but despite
this, the 2006 BiOp failed to set a take
limit for listed whale species. Contrary
to the conclusions in the 2006 BiOp,
any interaction with fishing gear
constitutes a take within the meaning of
the ESA, and take limits must be set
accordingly. Furthermore, NMFS should
consider take not only based off of net
interactions, but also from probable ship
strikes. Considering the real risk of these
impacts, it is important for NMFS to
reevaluate the risk of take, especially in
light of the four-fold increase in U.S.
fishing vessels and two-fold increase in
fishing effort since NMFS published its
WCPO BiOp in 2006. To issue a take
limit for ESA-listed marine mammals,
NMFS must first issue an MMPA
authorization. The MMPA places a
moratorium on the taking of marine
mammals, and only under limited
exceptions to this moratorium may
NMEFS allow take incidental to
commercial fishing operations. NMFS
must authorize vessels’ take of
threatened or endangered marine
mammals during a period of up to three
years after making a finding of
negligible impact and finding that other
MMPA requirements are met. NMFS

cannot issue such authorization without
a thorough analysis of the impacts of the
fishery on the listed marine mammals.
Thus, adequate monitoring of marine
mammal mortality is necessary for
continued operation of the fishery.

Response: As stated above, NMFS is
developing a biological assessment for
the U.S. WCPO purse seine fishery in
anticipation of reinitiating ESA Section
7 consultation for one or more other
species under the jurisdiction of NMFS,
based on recently obtained raw observer
data from the FFA. NMFS will analyze
the effects of the fishery on any ESA-
listed species, including marine
mammals, in the action area and
develop ITS, as appropriate, based on
the best available data. NMFS notes that
some of the marine mammal species
present in the action area are not ESA-
listed or depleted under the MMPA. The
U.S. WCPO purse seine fishery has been
designated as a Category II fishery under
the regulations that govern the
incidental take of marine mammals
during fishing operations under the
MMPA. This means that the fishery is
considered to result in occasional
serious injuries and mortalities to
marine mammals. NMFS is continuing
to analyze observer-collected data, as
well as other available data, and will
follow the process to obtain the
appropriate permits under the MMPA if
they indicate that incidental takes of
ESA-listed marine mammals have
occurred in the U.S. WCPO purse seine
fishery.

Changes From Proposed Rule

No changes from the proposed
regulations have been made in these
final regulations.

Classification

The Administrator, Pacific Islands
Region, NMFS, has determined that this
final rule is consistent with the WCPFC
Implementation Act and other
applicable laws.

Administrative Procedure Act

There is good cause under 5 U.S.C.
553(d)(3) to establish an effective date
less than 30 days after date of
publication for the purse seine FAD
restrictions and the 2016 longline bigeye
tuna catch limit. NMFS must establish
the FAD restrictions by July 1, 2016, to
comply with the provisions of CMM
2015-01. With respect to the longline
bigeye tuna catch limit, NMFS’ latest
forecast indicates that the 2016 limit of
3,554 mt could be reached in the latter
half of July. Also, in the event the catch
limit is expected to be reached, the
regulations at 50 CFR 300.224(e)
provide for NMFS to publish the notice
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announcing fishing prohibitions at least
seven days in advance of the date the
prohibitions go into effect. Thus, there
would be substantial risk of the 2016
longline bigeye tuna catch limit being
exceeded if this rule is not made
effective by July 1, 2016. The FAD
restrictions and longline bigeye tuna
catch limits are intended to reduce or
otherwise control fishing pressure on
bigeye tuna in the WCPO in order to
restore this stock to levels capable of
producing maximum sustainable yield
on a continuing basis. According to the
NMFS stock status determination
criteria, bigeye tuna in the Pacific Ocean
is currently experiencing overfishing.
Failure to establish the FAD restrictions
and the 2016 longline bigeye tuna catch
limit by July 1, 2016, would result in
additional fishing pressure on this
stock, and would be inconsistent with
CMM 2015-01. Thus, NMFS finds that
delaying the effective date of the FAD
restrictions and the 2016 longline bigeye
tuna catch limit past July 1, 2016, would
be contrary to the public interest.

Executive Order 12866

This final rule has been determined to
be not significant for purposes of
Executive Order 12866.

Regulatory Flexibility Act (RFA)

A final regulatory flexibility analysis
(FRFA) was prepared as required by
section 604 of the RFA. The FRFA
incorporates the initial regulatory
flexibility analysis (IRFA) prepared for
the proposed rule. The analysis in the
IRFA is not repeated here in its entirety.
A description of the action, why it is
being considered, and the legal basis for
this action are contained in the SUMMARY
section of the preamble and in other
sections of this SUPPLEMENTARY
INFORMATION section of this final rule,
above. The analysis follows:

Significant Issues Raised by Public
Comments in Response to the IRFA

NMEFS did not receive any comments
on the IRFA, but the Hawaii Longline
Association provided comments on the
economic impacts of the longline bigeye
tuna catch limit established in a
previous rule, for 2015, and requested
that NMFS act promptly and with all
due diligence in completing the territory
specification rulemaking process in
2016 (see comment 2 and NMFS’
response, above).

Description of Small Entities to Which
the Rule Will Apply

Small entities include ‘“small
businesses,” “small organizations,” and
“small governmental jurisdictions.” The
Small Business Administration (SBA)

has established size standards for all
major industry sectors in the United
States, including commercial finfish
harvesters (NAICS code 114111). A
business primarily involved in finfish
harvesting is classified as a small
business if it is independently owned
and operated, is not dominant in its
field of operation (including its
affiliates), and has combined annual
receipts not in excess of $20.5 million
for all its affiliated operations
worldwide.

The final rule applies to owners and
operators of U.S. purse seine and
longline vessels used for fishing for
HMS in the Convention Area. The
number of purse seine vessels affected
by the rule is approximated by the
number with WCPFC Area
Endorsements, which are the NMFS-
issued authorizations required to use a
vessel to fish commercially for HMS on
the high seas in the Convention Area.
As of May 2016 the number of purse
seine vessels with WCPFC Area
Endorsements was 41.

The final rule applies to U.S. longline
vessels used to fish for HMS in the
Convention Area, except those operating
as part of the longline fisheries of
American Samoa, the CNMI, or Guam.
The total number of affected longline
vessels is approximated by the number
of vessels with Hawaii Longline Limited
Access Permits (issued under 50 CFR
665.13), although some such vessels
might be able to operate as part of the
longline fisheries of the U.S.
Participating Territories and thus not be
affected. Under the Hawaii longline
limited access program, no more than
164 permits may be issued. During
2006—2012 the number of permitted
vessels ranged from 130 to 145. The
number of permitted vessels as of April
2016 was 139. U.S. longline vessels
based on the U.S. west coast without
Hawaii Longline Limited Access
Permits also could be affected by this
rule if they fish in the Convention Area.
However, the number of such vessels is
very small and fishing in the
Convention Area by such vessels is rare,
so it is expected that very few, if any,
such vessels will be affected.

Most of the Hawaii longline fleet
targets bigeye tuna using deep sets, and
during certain parts of the year, portions
of the fleet target swordfish using
shallow sets. In the years 2005 through
2013, the estimated numbers of Hawaii
longline vessels that actually fished
ranged from 124 to 135. Of the vessels
that fished, the number of vessels that
engaged in deep-setting in the years
2005 through 2013 ranged from 122 to
135, and the number of vessels that
engaged in shallow-setting ranged from

15 to 35. The number of vessels that
engaged in both deep-setting and
shallow-setting ranged from 15 to 35.
The number of vessels that engaged
exclusively in shallow-setting ranged
from zero to two.

Based on limited available financial
information about the affected fishing
vessels and the SBA’s small entity size
standards for commercial finfish
harvesters, and using individual vessels
as proxies for individual businesses,
NMEFS believes that all the affected fish
harvesting businesses—in both the
purse seine and longline sectors—are
small entities. NMFS used estimates of
average per-vessel returns over recent
years to estimate annual revenue,
because gross receipts and ex-vessel
price information specific to the
individual affected vessels are not
available to NMFS.

For the affected purse seine vessels,
2013 is the most recent year for which
complete catch data are available, and
NMFS estimates that the average annual
receipts over 2011-2013 for each purse
seine vessel were less than the $20.5
million threshold for finfish harvesting
businesses. The greatest was about $20
million, and the average was about $12
million. This is based on the estimated
catches of each vessel in the purse seine
fleet during that period, and indicative
regional cannery prices developed by
the FFA (available at https://
www.ffa.int/node/425). Since 2013,
cannery prices for purse seine-caught
tuna have declined dramatically, so the
vessels’ revenues in 2014 and 2015 very
likely declined as well.

For the longline fishery, the ex-vessel
value of catches in the Hawaii longline
fishery in 2013 was about $0.7 million
per vessel, on average, well below the
$20.5 million threshold for finfish
harvesting businesses.

Recordkeeping, Reporting, and Other
Compliance Requirements

The recordkeeping, reporting, and
other compliance requirements are
discussed below for each element of the
final rule, as described earlier in the
SUPPLEMENTARY INFORMATION section of
the preamble. Fulfillment of these
requirements is not expected to require
any professional skills that the affected
vessel owners and operators do not
already possess. The costs of complying
with the requirements are described
below to the extent possible:

1. Purse Seine Observer Requirements

This element of the final rule does not
establish any new reporting or
recordkeeping requirements. The new
compliance requirement is for affected
vessel owners and operators to carry
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WCPFC observers on all fishing trips in
the Convention Area between the
latitudes of 20 °N. and 20 °S., with the
exception of fishing trips during which
any fishing in the Convention Area
takes place entirely within areas under
the jurisdiction of a single nation other
than the United States. The expected
costs of complying with this
requirement are described below.

Under the South Pacific Tuna Treaty
(SPTT), U.S. purse seine vessels
operating in the Treaty Area (which is
almost entirely in the Convention Area)
are required to carry observers on about
20 percent of their fishing trips, which
equates to roughly one trip per year per
vessel. The observers required under the
terms of the SPTT are deployed by the
FFA, which acts as the SPTT
Administrator on behalf of the Pacific
Island Parties to the SPTT. The FFA
observer program has been authorized to
be part of the WCPFC observer program,
so FFA-deployed observers are also
WCPFC observers. Thus, in a typical
year for a typical U.S. purse seine
vessel, the cost of carrying observers to
satisfy requirements under the SPTT
can be expected to constitute 20 percent
of the costs of the requirement in this
rule. However, recent events associated
with the SPTT make 2016 an atypical
year. Because of late negotiations among
the SPTT parties on the terms of access
in foreign zones in the SPTT Area for
2016, no U.S. vessels were licensed
under the SPTT until March of 2016,
and thus none were authorized to fish
in foreign zones or on the high seas in
the Treaty Area until then. The terms of
access for future years, and the SPTT
itself, are uncertain. Given this
uncertainty, an upper-bound estimate of
the costs of compliance is provided
here. For this purpose, it is assumed
that fishing patterns in the Convention
Area will be similar to the pattern in
recent years, and that observer coverage
under the terms of the SPTT will not
contribute at all to the costs of
complying with this requirement.

Based on the U.S. purse seine fleet’s
fishing patterns in 2011-2013, it is
expected that each vessel will spend
about 252 days at sea per year, on
average, with some vessels spending as
many as about 354 days at sea per year.

The compliance costs of the
requirement can be broken into two
parts: 1) The costs of providing food,
accommodation, and medical facilities
to observers (observer accommodation
costs); and 2) the fees imposed by
observer providers for deploying
observers (observer deployment costs).
Observer accommodation costs are
expected to be about $20 per vessel per
day-at-sea.

With respect to observer deployment
costs, affected fishing companies can
use observers from any program that has
been authorized by the Commission to
be part of the WCPFC Regional Observer
Programme. In other words, they are not
required to use FFA observers, which
they have traditionally used until now.
Nonetheless, the costs of deploying FFA
observers are probably good indications
of observer deployment costs in the
region generally, and they are used for
this analysis. Based on budgets and
arrangements for the deployment of
observers under the FFA observer
program, observer deployment costs are
expected to be about $230 per vessel per
day-at-sea. Thus, combined observer
accommodation costs and observer
deployment costs are expected to be
about $250 per vessel per day-at-sea. For
the average vessel, which is expected to
spend about 252 days at sea per year,
the total cost of compliance are
therefore expected to be about $63,000
per year. The cost for vessels that spend
fewer days at sea will be accordingly
less. At the other extreme, if a vessel
spends 354 days at sea (the top of the
range in 2011-2013), the total cost of
compliance will be about $88,500 per
year. Both of these figures are upper-
bound estimates. If arrangements under
the SPTT return to something like they
have been in the past, then the numbers
of days spent at sea on fishing trips in
the Convention Area are likely to be
close to the levels described above, but
the compliance costs will be about 20
percent less than estimated above
because observer coverage under the
SPTT will satisfy about 20 percent of
the coverage required under this rule. If
arrangements under the SPTT do not
return to something like they have been
in the recent past, then the number of
days spent at sea on fishing trips in the
Convention Area could be substantially
lower than as described above, and the
costs of complying with this
requirement will be accordingly less.

2. Purse Seine FAD Restrictions for
2016-2017

This element of the final rule does not
establish any new reporting or
recordkeeping requirements. The new
requirement is for affected vessel
owners and operators to comply with
the FAD restrictions described earlier in
the SUPPLEMENTARY INFORMATION section
of the preamble, including FAD
prohibition periods from July 1 through
September 30 in each of 2016 and 2017;
limits of 2,522 FAD sets that may be
made in each of 2016 and 2017; and
prohibitions on specific uses of FADs on
the high seas in 2017. The expected
costs of complying with this

requirement are described below to the
extent possible.

The FAD restrictions will
substantially constrain the manner in
which purse seine fishing can be
conducted in the specified areas and
periods in the Convention Area; in those
areas and during those periods, vessels
will be able to set only on free, or
“unassociated,” schools.

The costs associated with the FAD
restrictions cannot be quantitatively
estimated, but the fleet’s historical use
of FADs can give a qualitative
indication of the costs. In the years
1997-2013, the proportion of sets made
on FADs in the U.S. purse seine fishery
ranged from less than 30 percent in
some years to more than 90 percent in
others. Thus, the importance of FAD
sets in terms of profits appears to be
quite variable over time, and is probably
a function of many factors, including
fuel prices (unassociated sets involve
more searching time and thus tend to
bring higher fuel costs than FAD sets)
and market conditions (e.g., FAD
fishing, which tends to result in greater
catches of lower-value skipjack tuna and
smaller yellowfin tuna and bigeye tuna
than unassociated sets, might be more
attractive and profitable when canneries
are not rejecting small fish). Thus, the
costs of complying with the FAD
restrictions will depend on a variety of
factors.

In 2010-2013, the last 4 years for
which complete data are available and
for which there was 100 percent
observer coverage, the U.S. WCPO purse
seine fleet made about 39 percent of its
sets on FADs. During the months when
setting on FADs was allowed, the
percentage was about 58 percent. The
fact that the fleet has made such a
substantial portion of its sets on FADs
indicates that prohibiting the use of
FADs in the specified areas and periods
could bring substantial costs and/or
revenue losses.

To mitigate these impacts, vessel
operators might choose to schedule their
routine vessel and equipment
maintenance during the FAD
prohibition periods. However, the
limited number of vessel maintenance
facilities in the region might constrain
vessel operators’ ability to do this. It
also is conceivable that some vessels
might choose not to fish at all during the
FAD prohibition periods rather than fish
without the use of FADs. Observations
of the fleet’s behavior in 2009-2013,
when FAD prohibition periods were in
effect, do not suggest that either of these
responses occurred to an appreciable
degree. The proportion of the fleet that
fished during the two- and three-month
FAD prohibition periods of 2009-2013
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did not appreciably differ from the
proportion that fished during the same
months in the years 1997-2008, when
no FAD prohibition periods were in
place.

The FAD restrictions for 2016 are
similar to those in place in 2013-2015,
except that there is a limit of 2,522 FAD
sets instead of the October FAD
prohibition period that was in place in
2013-2015. 2016 is an unusual year in
that SPTT licenses for 2016 were not
issued until March, and the number of
licensed vessels (34 as of May 2016) is
fewer than in recent years. Thus, the
level of purse seine fishing effort to date
in the Convention Area in 2016 is
somewhat lower than typical levels in
recent years. As a result, the expected
amount of fishing effort in the
Convention Area in 2016 is expected to
be substantially less than in recent
years. Consequently, the 2,522 FAD set
limit will be less constraining than it
would be if fishing effort were greater.
For example, if total fishing effort in
2016 is 5,000 fishing days (about 62%
of the average in 2010-2013), and the
average number of sets made per fishing
day is the same as in 2010-2013 (0.97),
and the average number of all sets that
are FAD sets (“FAD set ratio”) during
periods when FAD sets are allowed is
the same as in 2010-2013 (58%), and if
fishing effort is evenly distributed
through the year, then the number of
FAD sets expected in 2016 under the
final rule will be about 2,130, somewhat
less than the limit of 2,522. Under the
assumptions described above, the limit
of 2,522 FAD sets will start to become
constraining at a total fishing effort level
of 5,900 fishing days.

The effects of the FAD restrictions in
2017 will likely be greater than in 2016
because of the additional prohibition on
setting on FADs on the high seas. The
magnitude of that additional impact
cannot be predicted, but as an
indication of the additional impact, in
2010-2013, about 10 percent of the
fleet’s fishing effort occurred on the
high seas. As in 2016, the impact of the
2,522 FAD set limit in 2017 will be
primarily a function of the fleet’s total
level of fishing effort. Given the
uncertainty related to the future of the
SPTT, fishing effort in 2017 is very
difficult to predict. As described above
for 2016, the limit will start to become
constraining at a fishing effort level of
about 5,900 fishing days, but in 2017
that threshold will be applicable only in
the portion of the Convention Area that
is not high seas (again, about 10 percent
of fishing effort has occurred on the
high seas in recent years).

In summary, the economic impacts of
the FAD prohibition periods and FAD

set limits in 2016 and 2017 and the
prohibition on using FADs on the high
seas throughout 2017 cannot be
quantified, but they could be
substantial. Their magnitude will
depend in part on market conditions,
oceanic conditions, and the fleet’s
fishing effort in 2016 and 2017, which
will be determined in part by any limits
on allowable levels of fishing effort in
foreign EEZs and on the high seas in the
Convention Area.

3. Longline Bigeye Tuna Catch Limits for
2016-2017

This element of the final rule will not
establish any new reporting or
recordkeeping requirements. The new
compliance requirement is for affected
vessel owners and operators to cease
retaining, landing, and transshipping
bigeye tuna caught with longline gear in
the Convention Area if and when the
bigeye tuna catch limit is reached in
2016 (3,554 mt) or 2017 (3,345 mt), for
the remainder of the calendar year,
subject to the exceptions and provisos
described in other sections of this
SUPPLEMENTARY INFORMATION section of
the preamble. Although the restrictions
that will come into effect in the event
the catch limit is reached will not
prohibit longline fishing, per se, they
are sometimes referred to in this
analysis as constituting a fishery
closure. The costs of complying with
this requirement are described below to
the extent possible.

Complying with this element of the
final rule could cause foregone fishing
opportunities and result in associated
economic losses in the event that the
bigeye tuna catch limit is reached in
2016 or 2017 and the restrictions on
retaining, landing, and transshipping
bigeye tuna are imposed for portions of
either or both of those years. These costs
cannot be projected quantitatively with
any certainty. The limits of 3,554 mt for
2016 and 3,345 mt for 2017 can be
compared to catches in 2005-2008,
before limits were in place. The average
annual catch in that period was 4,709
mt. Based on that history, as well as
fishing patterns in 2009-2015, when
limits were in place, there appears to be
a relatively high likelihood of the limits
being reached in 2016 and 2017. 2015
saw exceptionally high catches of bigeye
tuna. Although final estimates for 2015
are not available, the limit of 3,502 mt
was estimated to have been reached by,
and the fishery was closed on, August
5 (see temporary rule published July 28,
2015; 80 FR 44883). The fishery was
subsequently re-opened for vessels
included in agreements with the
governments of the CNMI and Guam
under regulations implementing

Amendment 7 to the Fishery Ecosystem
Plan for Pelagic Fisheries of the Western
Pacific Region (Pelagics FEP) (50 CFR
665.819). If bigeye tuna catch patterns in
2016 or 2017 are like those in 2005—
2008, the limits will likely be reached
in the fourth quarter of the year. If
catches are more accelerated, as in 2015,
the limits could be reached in the third
quarter of the year.

If the bigeye tuna limit is reached
before the end of 2016 or 2017 and the
Convention Area longline bigeye tuna
fishery is consequently closed for the
remainder of the calendar year, it can be
expected that affected vessels would
shift to the next most profitable fishing
opportunity (which might be not fishing
at all). Revenues from that next best
alternative activity reflect the
opportunity costs associated with
longline fishing for bigeye tuna in the
Convention Area. The economic cost of
the rule would not be the direct losses
in revenues that would result from not
being able to fish for bigeye tuna in the
Convention Area, but rather the
difference in benefits derived from that
activity and those derived from the next
best activity. The economic cost of the
rule on affected entities is examined
here by first estimating the direct losses
in revenues that would result from not
being able to fish for bigeye tuna in the
Convention Area as a result of the catch
limit being reached. Those losses
represent the upper bound of the
economic cost of the rule on affected
entities. Potential next-best alternative
activities that affected entities could
undertake are then identified in order to
provide a (mostly qualitative)
description of the degree to which
actual costs would be lower than that
upper bound.

Upper bounds on potential economic
costs can be estimated by examining the
projected value of longline landings
from the Convention Area that would
not be made as a result of reaching the
limit. For this purpose, it is assumed
that, absent this rule, bigeye tuna
catches in the Convention Area in each
of 2016 and 2017 would be 5,000 mt,
slightly more than the average in 2005—
2008. Under this scenario, imposition of
limits of 3,554 mt for 2016 and 3,345 mt
for 2017 would result in 29 percent and
33 percent less bigeye tuna being caught
in those two years, respectively, than
under no action. In the deep-set fishery,
catches of marketable species other than
bigeye tuna would likely be affected in
a similar way if vessels do not shift to
alternative activities. Assuming for the
moment that ex-vessel prices would not
be affected by a fishery closure, under
the rule, revenues in 2016 and 2017 to
entities that participate exclusively in
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the deep-set fishery would be
approximately 29 and 33 percent less
than under no action in 2016 and 2017,
respectively. Average annual ex-vessel
revenues (from all species) per mt of
bigeye tuna caught during 2005-2008
were about $14,332/mt (in 2015 dollars,
derived from the latest available annual
report on the pelagic fisheries of the
western Pacific Region (Western Pacific
Regional Fishery Management Council,
2016, Pelagic Fisheries of the Western
Pacific Region: 2013 Annual Report.
Honolulu, Western Pacific Fishery
Management Council). If there are 128
active vessels in the fleet, as there were
during 2005-2008, on average, then
under the no-action scenario of fleet-
wide annual catches of 5,000 mt, each
vessel would catch 39 mt/yr, on average.
Reductions of 29 percent and 33 percent
in 2016 and 2017, respectively, as a
result of the limits would be about 11
mt and 13 mt, respectively. Applying
the average ex-vessel revenues (from all
species) of $14,332 per mt of bigeye
tuna caught, the reductions in ex-vessel
revenue per vessel would be $162,000
and $185,000, on average, for 2016 and
2017, respectively.

In the shallow-set fishery, affected
entities would bear limited costs in the
event of the limit being reached (but
most affected entities also participate in
the deep-set fishery and might bear
costs in that fishery, as described
below). The cost would be about equal
to the revenues lost from not being able
to retain or land bigeye tuna captured
while shallow-setting in the Convention
Area, or the cost of shifting to shallow-
setting in the eastern Pacific Ocean
(EPO), which is to the east of 150
degrees W. longitude, whichever is less.
In the fourth calendar quarters of 2005—
2008, almost all shallow-setting effort
took place in the EPO, and 97 percent
of bigeye tuna catches were made there,
so the cost of a bigeye tuna fishery
closure to shallow-setting vessels would
appear to be very limited. During 2005—
2008, the shallow-set fishery caught an
average of 54 mt of bigeye tuna per year
from the Convention Area. If the bigeye
tuna catch limit is reached even as early
as July 31 in 2016 or 2017, the
Convention Area shallow-set fishery
would have caught at that point, based
on 2005-2008 data, on average, 99
percent of its average annual bigeye
tuna catches. Imposition of the landings
restriction at that point in 2016 or 2017
would result in the loss of revenues
from approximately 0.5 mt (1 percent of
54 mt) of bigeye tuna, which, based on
recent ex-vessel prices, would be worth
no more than $5,000. Thus, expecting
about 26 vessels to engage in the

shallow-set fishery (the annual average
in 2005-2013), the average of those
potentially lost annual revenues would
be no more than $200 per vessel. The
remainder of this analysis focuses on
the potential costs of compliance in the
deep-set fishery.

It should be noted that the impacts on
affected entities’ profits would be less
than impacts on revenues when
considering the costs of operating
vessels, because costs would be lower if
a vessel ceases fishing after the catch
limit is reached. Variable costs can be
expected to be affected roughly in
proportion to revenues, as both variable
costs and revenues would stop accruing
once a vessel stops fishing. But affected
entities’ costs also include fixed costs,
which are borne regardless of whether a
vessel is used to fish—e.g., if it is tied
up at the dock during a fishery closure.
Thus, profits would likely be adversely
impacted proportionately more than
revenues.

As stated previously, actual
compliance costs for a given entity
might be less than the upper bounds
described above, because ceasing fishing
would not necessarily be the most
profitable alternative opportunity when
the catch limit is reached. Two
alternative opportunities that are
expected to be attractive to affected
entities include: (1) Deep-set longline
fishing for bigeye tuna in the
Convention Area in a manner such that
the vessel is considered part of the
longline fishery of American Samoa,
Guam, or the CNMI; and (2) deep-set
longline fishing for bigeye tuna and
other species in the EPO. These two
opportunities are discussed in detail
below. Four additional opportunities
are: (3) Shallow-set longline fishing for
swordfish (for deep-setting vessels that
would not otherwise do so), (4) deep-set
longline fishing in the Convention Area
for species other than bigeye tuna, (5)
working in cooperation with vessels
operating as part of the longline
fisheries of the Participating
Territories—specifically, receiving
transshipments at sea from them and
delivering the fish to the Hawaii market,
and (6) vessel repair and maintenance.
A study by NMFS of the effects of the
WCPO bigeye tuna longline fishery
closure in 2010 (Richmond, L., D.
Kotowicz, J. Hospital and S. Allen,
2015, Monitoring socioeconomic
impacts of Hawai‘i’s 2010 bigeye tuna
closure: Complexities of local
management in a global fishery, Ocean
& Coastal Management 106:87—96) did
not identify the occurrence of any
alternative activities that vessels
engaged in during the closure, other
than deep-setting for bigeye tuna in the

EPO, vessel maintenance and repairs,
and granting lengthy vacations to
employees. Based on those findings,
NMFS expects that alternative
opportunities (3), (4), (5) and (6) are
probably unattractive relative to the first
two alternatives, and are not discussed
here in any further detail. NMFS
recognizes that vessel maintenance and
repairs and granting lengthy vacations
to employees are two alternative
activities that might be taken advantage
of if the fishery is closed, but no further
analysis of their mitigating effects is
provided here.

Before examining in detail the two
potential alternative fishing
opportunities that would appear to be
the most attractive to affected entities, it
is important to note that under the rule,
once the limit is reached and the WCPO
bigeye tuna fishery is closed, fishing
with longline gear both inside and
outside the Convention Area during the
same trip would be prohibited (except
in the case of a fishing trip that is in
progress when the limit is reached and
the restrictions go into effect). For
example, after the restrictions go into
effect, during a given fishing trip, a
vessel could be used for longline fishing
for bigeye tuna in the EPO or for
longline fishing for species other than
bigeye tuna in the Convention Area, but
not for both. This reduced operational
flexibility would bring costs, since it
would constrain the potential profits
from alternative opportunities. Those
costs cannot be quantified.

A vessel could take advantage of the
first alternative opportunity (deep-
setting for bigeye tuna in a manner such
that the vessel is considered part of the
longline fishery of one of the three U.S.
Participating Territories), by three
possible methods: (a) Landing the
bigeye tuna in one of the three
Participating Territories, (b) holding an
American Samoa Longline Limited
Access Permit, or (c) being considered
part of a Participating Territory’s
longline fishery, by agreement with one
or more of the three Participating
Territories under the regulations
implementing Amendment 7 to the
Pelagics FEP (50 CFR 665.819). In the
first two circumstances, the vessel
would be considered part of the longline
fishery of the Participating Territory
only if the bigeye tuna were not caught
in the portion of the U.S. EEZ around
the Hawaiian Islands and were landed
by a U.S. vessel operating in compliance
with a permit issued under the
regulations implementing the Pelagics
FEP or the Fishery Management Plan for
U.S. West Coast Fisheries for Highly
Migratory Species.
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With respect to the first method of
engaging in alternative opportunity 1
(1.a.) (Janding the bigeye tuna in one of
the Participating Territories), there are
three potentially important constraints.
First, whether the fish are landed by the
vessel that caught the fish or by a vessel
to which the fish were transshipped, the
costs of a vessel transiting from the
traditional fishing grounds in the
vicinity of the Hawaiian Archipelago to
one of the Participating Territories
would be substantial. Second, none of
these three locales has large local
consumer markets to absorb substantial
additional landings of fresh sashimi-
grade bigeye tuna. Third, transporting
the bigeye tuna from these locales to
larger markets, such as markets in
Hawaii, the U.S. west coast, or Japan,
would bring substantial additional costs
and risks. These cost constraints suggest
that this alternative opportunity has
limited potential to mitigate the
economic impacts of the rule on affected
small entities.

The second method of engaging in the
first alternative opportunity (1.b.)
(having an American Samoa Longline
Limited Access Permit), would be
available only to the subset of the
Hawaii longline fleet that has both
Hawaii and American Samoa longline
permits (dual permit vessels). Vessels
that do not have both permits could
obtain them if they meet the eligibility
requirements and pay the required
costs. For example, the number of dual
permit vessels increased from 12 in
2009, when the first WCPO bigeye tuna
catch limit was established, to 20 in
both 2011 and 2012. The previously
cited NMFS study of the 2010 fishery
closure (Richmond et al. 2015) found
that bigeye tuna landings of dual permit
vessels increased substantially after the
start of the closure on November 22,
2010, indicating that this was an
attractive opportunity for dual permit
vessels, and suggesting that those
entities might have benefitted from the
catch limit and the closure.

The third method of engaging in the
first alternative opportunity (1.c.)
(entering into an Amendment 7
agreement), was also available in 2011—
2015 (in 2011-2013, under section
113(a) of Public Law 112-55, 125 Stat.
552 et seq., the Consolidated and
Further Continuing Appropriations Act,
2012, continued by Public Law 113-6,
125 Stat. 603, section 110, the
Department of Commerce
Appropriations Act, 2013; hereafter,
“section 113(a)”’). As a result of
agreements that were in place in 2011—
2014, the WCPO bigeye tuna fishery was
not closed in any of those four years
because the annual limit for U.S.

longline fisheries adopted by the
WCPFC was not reached. In 2015 the
fishery was closed in August but then
reopened when agreements with the
CNMLI, and later with Guam, went into
effect. Participation in an Amendment 7
agreement would likely not come
without costs to fishing businesses. As
an indication of the possible cost, the
terms of the agreement between
American Samoa and the members of
the Hawaii Longline Association (HLA)
in effect in 2011 and 2012 included
payments totaling $250,000 from the
HLA to the Western Pacific Sustainable
Fisheries Fund, equal to $2,000 per
vessel. It is not known how the total
cost was allocated among the members
of the HLA, so it is possible that the
owners of particular vessels paid
substantially more than or less than
$2,000.

The second alternative opportunity
(2) (deep-set fishing for bigeye tuna in
the EPO), would be an option for
affected entities only if it is allowed
under regulations implementing the
decisions of the Inter-American Tropical
Tuna Commission (IATTC). Annual
longline bigeye tuna catch limits have
been in place for the EPO in most years
since 2004. Since 2009, a bigeye tuna
catch limit of 500 mt for 2016 has
applied to U.S. longline vessels greater
than 24 meters (m) in length (50 CFR
300.25), and the limits were reached in
2013 (November 11), 2014 (October 31),
and 2015 (August 12). The highly
seasonal nature of bigeye tuna catches
in the EPO and the relatively high inter-
annual variation in catches prevents
NMFS from making a useful prediction
of whether and when the limit in 2016
is likely to be reached. However, the
trend in 2013-2015 suggests a relatively
high likelihood of it being reached in
2016. If it is reached, this alternative
opportunity would not be available for
large longline vessels, which constitute
about a quarter of the fleet. Currently
there is no limit in place for 2017; the
IATTC would have to take further action
to adopt a limit for 2017, and NMFS
would then need to implement it to put
it into effect.

Historical fishing patterns can provide
an indication of the likelihood of
affected entities making use of the
opportunity of deep-setting in the EPO
in the event of a closure in the WCPO.
The proportion of the U.S. fishery’s
annual bigeye tuna catches that were
captured in the EPO from 2005 through
2008 ranged from 2 percent to 22
percent, and averaged 11 percent. In
2005-2007, that proportion ranged from
2 percent to 11 percent, and may have
been constrained by the IATTC-adopted
bigeye tuna catch limits established by

NMEFS (no limit was in place for 2008).
Prior to 2009, most of the U.S. annual
bigeye tuna catch by longline vessels in
the EPO typically was made in the
second and third quarters of the year; in
2005-2008 the percentages caught in the
first, second, third, and fourth quarters
were 14, 33, 50, and 3 percent,
respectively. These data demonstrate
two historical patterns—that relatively
little of the bigeye tuna catch in the
longline fishery was typically taken in
the EPO (11 percent in 2005-2008, on
average), and that most EPO bigeye tuna
catches were made in the second and
third quarters, with relatively few
catches in the fourth quarter when the
catch limit will most likely be reached.
These two patterns suggest that there
could be substantial costs for at least
some affected entities that shift to deep-
set fishing in the EPO in the event of a
closure in the WCPO. On the other
hand, fishing patterns since 2008
suggest that a substantial shift in deep-
set fishing effort to the EPO could occur.
In 2009, 2010, 2011, 2012, 2013, and
2014, the proportions of the fishery’s
annual bigeye tuna catches that were
captured in the EPO were about 16, 27,
23, 19, 36, and 36 percent, respectively,
and most bigeye tuna catches in the EPO
were made in the latter half of the
calendar years.

The NMF'S study of the 2010 closure
(Richmond et al. 2015) found that some
businesses—particularly those with
smaller vessels—were less inclined than
others to fish in the EPO during the
closure because of the relatively long
distances that would need to be
travelled in the relatively rough winter
ocean conditions. The study identified a
number of factors that likely made
fishing in the EPO less lucrative than
fishing in the WCPO during that part of
the year, including fuel costs and the
need to limit trip length in order to
maintain fish quality and because of
limited fuel storage capacity.

In addition to affecting the volume of
landings of bigeye tuna and other
species, the catch limits could affect fish
prices, particularly during a fishery
closure. Both increases and decreases
appear possible. After a limit is reached
and landings from the WCPO are
prohibited, ex-vessel prices of bigeye
tuna (e.g., that are caught in the EPO or
by vessels in the longline fisheries of the
three U.S. Participating Territories), as
well as of other species landed by the
fleet, could increase as a result of the
constricted supply. This would mitigate
economic losses for vessels that are able
to continue fishing and landing bigeye
tuna during the closure. For example,
the NMFS study of the 2010 closure
(Richmond et al. 2015) found that ex-
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vessel prices during the closure in
December were 50 percent greater than
the average during the previous five
Decembers. (It is emphasized that
because it was an observational study,
neither this nor other observations of
what occurred during the closure can be
affirmatively linked as effects of the
fishery closure.)

Conversely, a WCPO bigeye tuna
fishery closure could cause a decrease
in ex-vessel prices of bigeye tuna and
other products landed by affected
entities if the interruption in the local
supply prompts the Hawaii market to
shift to alternative (e.g., imported)
sources of bigeye tuna. Such a shift
could be temporary—that is, limited to
2016 and/or 2017—or it could lead to a
more permanent change in the market
(e.g., as a result of wholesale and retail
buyers wanting to mitigate the
uncertainty in the continuity of supply
from the Hawaii longline fisheries). In
the latter case, if locally caught bigeye
tuna fetches lower prices because of
stiffer competition with imported bigeye
tuna, then ex-vessel prices of local
product could be depressed indefinitely.
The NMFS study of the 2010 closure
(Richmond et al. 2015) found that a
common concern in the Hawaii fishing
community prior to the closure in
November 2010 was retailers having to
rely more heavily on imported tuna,
causing imports to gain a greater market
share in local markets. The study found
this not to have been borne out, at least
not in 2010, when the evidence gathered
in the study suggested that few buyers
adapted to the closure by increasing
their reliance on imports, and no reports
or indications were found of a dramatic
increase in the use of imported bigeye
tuna during the closure. The study
concluded, however, that the 2010
closure caused buyers to give increased
consideration to imports as part of their
business model, and it was predicted
that tuna imports could increase during
any future closure. To the extent that ex-
vessel prices would be reduced by this
action, revenues earned by affected
entities would be affected accordingly,
and these impacts could occur both
before and after the limit is reached, and
as described above, possibly after 2017.

The potential economic effects
identified above would vary among
individual business entities, but it is not
possible to predict the range of
variation. Furthermore, the impacts on a
particular entity would depend on both
that entity’s response to the rule and the
behavior of other vessels in the fleet,
both before and after the catch limit is
reached. For example, the greater the
number of vessels that take advantage—
before the limit is reached—of the first

alternative opportunity (1), fishing as
part of one of the Participating
Territory’s fisheries, the lower the
likelihood that the limit would be
reached. The fleet’s behavior in 2011
and 2012 is illustrative. In both those
years, most vessels in the Hawaii fleet
were included in a section 113(a)
arrangement with the government of
American Samoa, and as a consequence,
the U.S. longline catch limit was not
reached in either year. Thus, none of the
vessels in the fleet, including those not
included in the section 113(a)
arrangements, were prohibited from
fishing for bigeye tuna in the
Convention Area at any time during
those two years. The fleet’s experience
in 2010 (before opportunities under
section 113(a) or Amendment 7 to the
Pelagics FEP were available) provides
another example of how economic
impacts could be distributed among
different entities. In 2010 the limit was
reached and the WCPO bigeye tuna
fishery was closed on November 22. As
described above, dual permit vessels
were able to continue fishing outside
the U.S. EEZ around the Hawaiian
Archipelago and benefit from the
relatively high ex-vessel prices that
bigeye tuna fetched during the closure.

In summary, based on potential
reductions in ex-vessel revenues, NMFS
has estimated that the upper bound of
potential economic impacts of the rule
on affected longline fishing entities
could be roughly $162,000 per vessel,
on average, in 2016 and $185,000 per
vessel, on average, in 2017. The actual
impacts to most entities are likely to be
substantially less than those upper
bounds, and for some entities the
impacts could be neutral or positive
(e.g., if one or more Amendment 7
agreements are in place in 2016 and
2017 and the terms of the agreements
are such that the U.S. longline fleet is
effectively unconstrained by the catch
limits).

Disproportionate Impacts

As indicated above, all affected
entities are believed to be small entities,
so small entities would not be
disproportionately affected relative to
large entities. Nor would there be
disproportionate economic impacts
based on home port.

Purse seine vessels would be
impacted differently than longline
vessels, but whether the impacts would
be disproportional between the two gear
types cannot be determined.

For the longline sector, as described
above, there could be disproportionate
impacts according to vessel type and
size and the type of fishing permits
held. A vessel with both a Hawaii

Longline Limited Access Permit and an
American Samoa Longline Limited
Access Permit would be considered part
of the American Samoa longline fishery
(except when fishing in the U.S. EEZ
around the Hawaiian Archipelago), so it
would not be subject to the catch limits.
Because the EPO bigeye tuna catch limit
for 2016 applies only to vessels greater
than 24 m in length, in the event that
the WCPO bigeye tuna fishery is closed
and the 500 mt limit is reached in the
EPO, only vessels 24 m or less in length
would be able to take advantage of the
alternative opportunity of deep-setting
for bigeye tuna in the EPO. On the other
hand, smaller vessels can be expected to
find it more difficult, risky, and/or
costly to fish in the EPO during the
relatively rough winter months than
larger vessels. If there are any large
entities among the affected entities, and
if the vessels of the large entities are
larger than those of small entities, then
it is possible that small entities could be
disproportionately affected relative to
large entities.

Steps Taken To Minimize the
Significant Economic Impacts on Small
Entities

NMFS has sought to identify
alternatives that would minimize the
rule’s economic impact on small entities
(““significant alternatives”). Taking no
action could result in lesser adverse
economic impacts than the action for
affected entities in the purse seine and
longline fisheries (but as described
below, for some affected longline
entities, the rule could be more
economically beneficial than no-action),
but NMFS has determined that the no-
action alternative would be inconsistent
with the United States’ obligations
under the Convention, and NMFS has
rejected it for that reason. Alternatives
identified for each of the three elements
of the rule are discussed below.

1. Purse Seine Observer Requirements

NMFS has not identified any
significant alternatives to the purse
seine observer requirements that would
comport with U.S. obligations to
implement the Commission decisions
regarding observer coverage.

2. Purse Seine FAD Restrictions for
2016-2017

NMFS considered in detail one set of
alternatives to the restrictions on the use
of FADs. Under CMM 2015-01, the
United States could use either of two
options in either of 2016 and 2017 (in
addition to the three-month FAD
closure periods in both years and the
prohibition on FAD sets on the high
seas in 2017). One option is a fourth-
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month FAD prohibition period, in
October. The second option, which is
part of this rule, is an annual limit of
2,522 FAD sets. The relative effects of
the two options would depend on the
total amount of fishing effort exerted by
the U.S. purse seine fleet in the
Convention Area in a given year. If total
fishing effort is relatively high, an
October FAD prohibition period would
likely allow for more FAD sets than a
limit of 2,522 FAD sets, and thus likely
cause lesser adverse impacts. The
opposite would be the case for relatively
low levels of total fishing effort. For
example, given the fleet’s recent
historical average FAD set ratio of 58
percent when FAD-setting is allowed
(2010-2013), and assuming an even
distribution of sets throughout the year,
the estimated “‘breakeven” point
between the two options is 6,502 total
sets for the year. The levels of fishing
effort in 2016 and 2017 are very difficult
to predict; they will be determined
largely by the level of participation in
the fishery (number of vessels) and any
limits imposed on fishing effort. Fishing
effort in foreign zones and on the high
seas in the SPTT Area is likely to be
limited by the terms of arrangements
under the SPTT. Fishing effort
elsewhere in the Convention Area (e.g.,
in the U.S. EEZ and on the high seas
outside the Treaty Area) will be
constrained by any limits established by
NMFS to implement the provisions of
CMM 2015-01. NMFS has not yet
established or proposed any such limits
for 2016 or 2017, and cannot speculate
what limits it might propose, but a point
of reference are the limits that were in
place in 2009-2015. Those limits
applied to the Effort Limit Area for
Purse Seine, or ELAPS, which consists
of all areas of high seas and U.S.
exclusive economic zone in the
Convention Area between the latitudes
of 20 °N. and 20 °S. The limits in 2009—
2013 were 2,588 fishing days per year.
The limits in 2014-2015 were 1,828
fishing days per year. With respect to
numbers of vessels and allowable
fishing effort limits under the SPTT,
2016 is an unusual year in that SPTT
licenses for 2016 were not issued until
March, and the number of licensed
vessels (34 as of May 2016) is fewer than
in recent years. Thus, there has been
relatively little purse seine fishing effort
to date in the Convention Area in 2016,
and NMFS expects that total fishing
effort in 2016 is likely to be less than
6,502 sets (the estimated breakeven
point between the two options). For
reference, the average number of sets
made annually in 2010-2013, when an
average of 38 vessels were active in the

fishery, was 7,835. The average number
of fishing days made annually in 2010—
2013 was 8,030, so the average number
of sets made per fishing day was 0.97.
Predicting the situation for 2017 is even
more difficult than for 2016, but current
circumstances suggest that participation
in 2017 could be less than in recent
years. Also, because setting on FADs on
the high seas will be prohibited in 2017
under this rule, the estimated breakeven
point of 6,502 total sets applies not
everywhere in the Convention Area, but
only those portions that are not high
seas. Assuming that about 10 percent of
fishing effort takes place on the high
seas, as in 2010-2013, the breakeven
point for the Convention Area as a
whole is about 7,224 total sets.
Assuming 0.97 sets per fishing day, on
average, as occurred in 2010-2013, this
equates roughly to 7,371 fishing days.
This is slightly less than the average
annual fishing effort in 2010-2013
(7,835 sets; 8,030 fishing days), but
again, given current circumstances and
uncertainty surrounding the future of
the SPTT, NMFS expects that total
fishing effort in 2017 is likely to be less
than that breakeven level. Based on the
above expectations and assumptions for
conditions in 2016 and 2017, a FAD
prohibition period in October is likely
to have greater adverse impacts on
fishing businesses than an annual limit
of 2,522 FAD sets, in both 2016 and
2017. After considering the objectives of
CMM 2015-01, the expected economic
impacts of both alternatives on U.S.
fishing operations and the nation as a
whole, and expected environmental and
other effects, NMFS expects that for
both 2016 and 2017, a limit of 2,522
FAD sets is likely to be somewhat more
cost-effective than a FAD prohibition
period in October. For this reason,
NMFS has rejected the latter alternative.

3. Longline Bigeye Tuna Catch Limits

NMEFS has not identified any
significant alternatives to this element
of the rule, other than the no-action
alternative.

Small Entity Compliance Guide

Section 212 of the Small Business
Regulatory Enforcement Fairness Act of
1996 states that, for each rule or group
of related rules for which an agency is
required to prepare a FRFA, the agency
shall publish one or more guides to
assist small entities in complying with
the rule, and shall designate such
publications as “small entity
compliance guides.” The agency shall
explain the actions a small entity is
required to take to comply with a rule
or group of rules. NMFS has prepared
small entity compliance guides for this

rule, and will send the appropriate
guide(s) to holders of permits in the
relevant fisheries. The guides and this
final rule also will be available at
www.fpir.noaa.gov and by request from
NMFS PIRO (see ADDRESSES).

List of Subjects in 50 CFR Part 300

Administrative practice and
procedure, Fish, Fisheries, Fishing,
Marine resources, Reporting and
recordkeeping requirements, Treaties.

Dated: June 17, 2016.
Samuel D. Rauch III,
Deputy Assistant Administrator for
Regulatory Programs, National Marine
Fisheries Service.

For the reasons set out in the
preamble, 50 CFR part 300 is amended
as follows:

PART 300—INTERNATIONAL
FISHERIES REGULATIONS

Subpart O—Western and Central
Pacific Fisheries for Highly Migratory
Species

m 1. The authority citation for 50 CFR
part 300, subpart O, continues to read as
follows:

Authority: 16 U.S.C. 6901 et seq.

m 2.In § 300.222, add paragraph (ww) to
read as follows:

§300.222 Prohibitions.

* * * * *

(ww) Fail to carry an observer as
required in § 300.223(e).

m 3.In §300.223:

m a. Revise paragraph (b)(1) introductory
text and paragraphs (b)(2)(i) and (ii); and
m b. Add paragraphs (b)(2)(iii) and (iv),

and paragraph (e) to read as follows:

§300.223 Purse seine fishing restrictions.

* * * * *

(b) * x %

(1) During the periods and in the areas
specified in paragraph (b)(2) of this
section, owners, operators, and crew of
fishing vessels of the United States shall
not do any of the activities described
below in the Convention Area in the
area between 20° N. latitude and 20° S.
latitude:

* * * * *

(2) * * %

(i) From July 1 through September 30,
2016;

(ii) From July 1 through September
30, 2017;

(iii) During any period specified in a
Federal Register notice issued by NMFS
announcing that NMFS has determined
that U.S. purse seine vessels have
collectively made, or are projected to
make, 2,522 sets on FADs in the
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