FEDERAL REGISTER

Vol. 81 Wednesday,
No. 159 August 17, 2016

Pages 54709-55104

OFFICE OF THE FEDERAL REGISTER



II Federal Register/Vol. 81, No. 159/ Wednesday, August 17, 2016

The FEDERAL REGISTER (ISSN 0097-6326) is published daily,
Monday through Friday, except official holidays, by the Office

of the Federal Register, National Archives and Records
Administration, Washington, DC 20408, under the Federal Register
Act (44 U.S.C. Ch. 15) and the regulations of the Administrative
Committee of the Federal Register (1 CFR Ch. I). The
Superintendent of Documents, U.S. Government Publishing Office,
Washington, DC 20402 is the exclusive distributor of the official
edition. Periodicals postage is paid at Washington, DC.

The FEDERAL REGISTER provides a uniform system for making
available to the public reguﬁ)ations and legal notices issued by
Federal agencies. These include Presidential proclamations and
Executive Orders, Federal agency documents having %eneral
applicability and legal effect, documents required to be published
by act of Congress, and other Federal agency documents of public
interest.

Documents are on file for public inspection in the Office of the
Federal Register the day before they are published, unless the
issuing agency requests earlier filing. For a list of documents
currently on file for public inspection, see www.ofr.gov.

The seal of the National Archives and Records Administration
authenticates the Federal Register as the official serial publication
established under the Federa? Register Act. Under 44 U.S.C. 1507,
the contents of the Federal Register shall be judicially noticed.

The Federal Register is published in paper and on 24x microfiche.
It is also available online at no charge at www.fdsys.gov, a service
of the U.S. Government Publishing Office.

The online edition of the Federal Register is issued under the
authority of the Administrative Committee of the Federal Register
as the official legal equivalent of the paper and microfiche editions
(44 U.S.C. 4101 and 1 CFR 5.10). It is updated by 6:00 a.m. each
day the Federal Register is published and includes both text and
graphics from Volume 59, 1 (January 2, 1994) forward. For more
information, contact the GPO Customer Contact Center, U.S.
Government Publishing Office. Phone 202-512-1800 or 866-512-
1800 (toll free). E-mail, gpocusthelp.com.

The annual subscription price for the Federal Register paper
edition is $749 plus postage, or $808, plus postage, for a combined
Federal Register, Federal Register Index and List of CFR Sections
Affected (LSA) subscription; the microfiche edition of the Federal
Register including the Federal Register Index and LSA is $165,
plus postage. Six month subscriptions are available for one-half
the annual rate. The prevailing postal rates will be applied to
orders according to the delivery method requested. The price of

a single copy of the daily Federal Register, including postage,

is based on the number of pages: $11 for an issue containing

less than 200 pages; $22 for an issue containing 200 to 400 pages;
and $33 for an issue containing more than 400 pages. Single issues
of the microfiche edition may }gJe purchased for $3 per copy,
including postage. Remit check or money order, made payable

to the Superintendent of Documents, or charge to your GPO
Deposit Account, VISA, MasterCard, American Express, or
Discover. Mail to: U.S. Government Publishing Office—New
Orders, P.O. Box 979050, St. Louis, MO 63197-9000; or call toll
free 1-866-512-1800, DC area 202-512-1800; or go to the U.S.
Government Online Bookstore site, see bookstore.gpo.gov.

There are no restrictions on the republication of material appearing
in the Federal Register.

How To Cite This Publication: Use the volume number and the
page number. Example: 81 FR 12345.

Postmaster: Send address changes to the Superintendent of
Documents, Federal Register, U.S. Government Publishing Office,
Washington, DC 20402, along with the entire mailing label from
the last issue received.

Printed on recycled paper.

SUBSCRIPTIONS AND COPIES

PUBLIC
Subscriptions:
Paper or fiche 202-512-1800
Assistance with public subscriptions 202-512-1806

202-512-1530; 1-888-293-6498

General online information

Single copies/back copies:
Paper or fiche

Assistance with public single copies

202-512-1800
1-866-512-1800
(Toll-Free)
FEDERAL AGENCIES
Subscriptions:
Assistance with Federal agency subscriptions:
Email FRSubscriptions@nara.gov
Phone 202-741-6000



11

Contents

Federal Register
Vol. 81, No. 159

Wednesday, August 17, 2016

Agricultural Marketing Service
RULES
Quality and Handling Requirements:
Almonds Grown in California, 54719-54721
PROPOSED RULES
Increased Assessment Rates:
Oranges and Grapefruit Grown in Lower Rio Grande
Valley in Texas, 54748-54750

Agriculture Department
See Agricultural Marketing Service

Bureau of Consumer Financial Protection
NOTICES
Meetings:

Credit Union Advisory Council, 54789-54790

Centers for Disease Control and Prevention
NOTICES
Agency Information Collection Activities; Proposals,
Submissions, and Approvals:
Agency Forms Undergoing Paperwork Reduction Act
Review, 54806-54807

Children and Families Administration
NOTICES
Agency Information Collection Activities; Proposals,
Submissions, and Approvals:
Migrant and Seasonal Head Start Study, 54807-54808

Coast Guard
RULES
Drawbridge Operations:
Rockaway Inlet, Queens, NY, 5474154742
Special Local Regulations:
Tall Ships Duluth 2016 Parade of Sail, Lake Superior,
Duluth, MN, 54739-54741

Commerce Department

See Foreign-Trade Zones Board

See Industry and Security Bureau

See National Oceanic and Atmospheric Administration
NOTICES

Commerce Alternative Personnel System, 54787-54789

Consumer Product Safety Commission
PROPOSED RULES
Determinations Regarding Certain Plastics:
Prohibition of Children’s Toys and Child Care Articles
Containing Specified Phthalates, 54754—-54762

Defense Department
See Navy Department
NOTICES
Agency Information Collection Activities; Proposals,
Submissions, and Approvals, 54793-54794
Environmental Assessments; Availability, etc.:
Defense Logistics Agency Disposition Services Relocation
and Expansion at Defense Supply Center Richmond,
VA, 54790
Meetings:
Defense Acquisition University Board of Visitors, 54791—
54792

Military Family Readiness Council, 54790-54791

National Security Education Board, 54791

Strategic Environmental Research and Development
Program, Scientific Advisory Board, 54792-54793

Drug Enforcement Administration
NOTICES
Decisions and Orders:
Lawrence E. Stewart, M.D., 54822-54848
Manufacturers of Controlled Substances; Applications:
Stepan Co., 54849

Education Department
NOTICES
Agency Information Collection Activities; Proposals,
Submissions, and Approvals:
Application for Grants under the Upward Bound
Program, 54794

Employment and Training Administration
NOTICES
Meetings:
Advisory Committee on Apprenticeship, 54850-54851

Energy Department
See Federal Energy Regulatory Commission
RULES
Energy Conservation Program:
Test Procedures for Ceiling Fans; Correction, 54721
PROPOSED RULES
Energy Conservation Program:
Test Procedure for Walk-in Coolers and Walk-in Freezers,
54926-54958
NOTICES
Applications to Export Liquefied Natural Gas:
Carib Energy (USA) LLC, 54795-54796
Meetings:
Environmental Management Site-Specific Advisory
Board, Paducah; Cancellations, 54795

Environmental Protection Agency

RULES

Air Quality State Implementation Plans; Approvals and
Promulgations:

Pennsylvania; Control of Volatile Organic Compound
Emissions from Fiberglass Boat Manufacturing
Materials, 54742-54744

PROPOSED RULES
Air Quality State Implementation Plans; Approvals and
Promulgations:
Kentucky; Removal of Stage II Gasoline Vapor Recovery
Program, 54780-54783
NOTICES
Consent Decrees:
Clean Air Act Citizen Suit, 54800-54801
Plant-Incorporated Protectants:

Registration Procedures for Plant-Incorporated Protectants

in Breeding Line Intermediates, 54803
Proposed Consent Decrees:
Clean Air Act Citizen Suit, 54802-54803



v Federal Register/Vol. 81, No. 159/ Wednesday, August 17, 2016 / Contents

Federal Aviation Administration
PROPOSED RULES
Airworthiness Directives:

The Boeing Company Airplanes, 54750-54752
Amendment of Class C Airspace:

El Paso International Airport, TX, 54752-54754
NOTICES
Meetings:

Special Committee 159 Global Positioning System,

54915-54916

Federal Energy Regulatory Commission
NOTICES
Applications:
Millennium Pipeline Co., LLC, 54799-54800
Northern Natural Gas Co., 54798-54799
Combined Filings, 5479654797
Institution of Section 206 Proceeding and Refund Effective
Date:
Elwood Energy, LLC; Exelon Generation Company, LLC,
54796
Staff Attendances, 54797-54798

Federal Maritime Commission
NOTICES
Agreements Filed:
Transpacific Stabilization Agreement, 54804
Complaints and Assignments:
Mavl Capital, Inc., Iam and Al Group Inc., and Maxim
Ostrovskiy v. Marine Transport Logistics, Inc. and
Dimitry Alper, 54803

Federal Railroad Administration
NOTICES
Agency Information Collection Activities; Proposals,
Submissions, and Approvals, 54917-54918
Petitions for Waivers of Compliance:
Norfolk Southern Corp., 54916-54917

Federal Reserve System

NOTICES

Agency Information Collection Activities; Proposals,
Submissions, and Approvals, 54804-54805

Changes in Bank Control:

Acquisitions of Shares of a Bank or Bank Holding
Company, 54805

Formations of, Acquisitions by, and Mergers of Bank

Holding Companies, 54804

Fish and Wildlife Service
RULES
Endangered and Threatened Species:
Threatened Status for Lepidium papilliferum (Slickspot
Peppergrass) throughout its Range, 55058-55084

Food and Drug Administration
RULES
Substances Generally Recognized as Safe, 54960-55055
NOTICES
Agency Information Collection Activities; Proposals,
Submissions, and Approvals:
Voluntary Qualified Importer Program Guidance for
Industry, 54809-54811
Guidance for Industry:
Classification of Pharmaceutical Co-Crystals, 54808—
54809

Use of Nucleic Acid Tests to Reduce the Risk of
Transmission of Hepatitis B Virus from Donors of
Human Cells, Tissues, and Cellular and Tissue-Based
Products, 54811-54813

Meetings:
Pediatric Advisory Committee, 54813—-54814

Foreign-Trade Zones Board
NOTICES
Subzone Approvals:
Westlake Chemical Corp., Geismar, LA, 54789

General Services Administration

NOTICES

Maximum Per Diem Reimbursement Rates for the
Continental United States, 54805-54806

Health and Human Services Department

See Centers for Disease Control and Prevention
See Children and Families Administration

See Food and Drug Administration

See Indian Health Service

See National Institutes of Health

PROPOSED RULES

World Trade Center Health Program, 55086—55104

Homeland Security Department
See Coast Guard
See U.S. Customs and Border Protection

Housing and Urban Development Department
NOTICES
Agency Information Collection Activities; Proposals,
Submissions, and Approvals:
Energy and Performance Information Center, 54818—
54819
Public Housing Agency Lease and Grievance
Requirements, 54818
Uniform Physical Standards & Physical Inspection
Requirements, 54819-54820

Indian Affairs Bureau

PROPOSED RULES

Intent to Establish a Negotiated Rulemaking Committee,
54768-54770

Indian Health Service

NOTICES

National Indian Health Outreach and Education II Program;
Correction, 54814-54815

Industry and Security Bureau

RULES

Revisions to the Export Administration Regulations—
Harmonization of the Destination Control Statements,
54721-54732

NOTICES

Agency Information Collection Activities; Proposals,
Submissions, and Approvals, 54789

Interior Department
See Fish and Wildlife Service
See Indian Affairs Bureau

International Trade Commission
NOTICES
Complaints:
Certain Athletic Footwear, 54821-54822



Federal Register/Vol. 81, No. 159/ Wednesday, August 17, 2016 / Contents

Investigations; Determinations, Modifications, and Rulings,
etc.:
Certain Foam Footwear; Institution of an Advisory
Opinion Proceeding, 54820

Justice Department
See Drug Enforcement Administration
NOTICES
Meetings:
National Commission on Forensic Science, 54849-54850

Labor Department
See Employment and Training Administration
PROPOSED RULES
Revision of the DOL FOIA Regulations, 54770-54780
NOTICES
Agency Information Collection Activities; Proposals,
Submissions, and Approvals:
Death Gratuity, 54852—-54853
Prohibited Transaction Class Exemption for Certain
Transactions Between Investment Companies and
Employee Benefit Plans, 54851-54852

National Aeronautics and Space Administration

PROPOSED RULES

Remove NASA FAR Supplement Clause, Engineering
Change Proposals, 54783-54785

NOTICES

Centennial Challenges Space Robotics Challenge, 54853

National Endowment for the Arts
NOTICES
Meetings:

Arts Advisory Panel, 54853-54854

National Foundation on the Arts and the Humanities
See National Endowment for the Arts

National Highway Traffic Safety Administration

NOTICES

Agency Information Collection Activities; Proposals,
Submissions, and Approvals, 54918-54919

National Institutes of Health
NOTICES
Meetings:
National Cancer Institute, 54815-54816
National Cancer Institute; Amendments, 54817
National Center for Advancing Translational Sciences,
54815
National Heart, Lung, and Blood Institute, 54816-54817
National Institute of Environmental Health Sciences,
54816
National Institute on Aging, 54815, 54817-54818
Prospective Grant of Exclusive Patent License:
Development of T Cell Receptors Targeting the KRAS
G12D Mutation for the Treatment of Cancer, 54817

National Oceanic and Atmospheric Administration
RULES
Fisheries of the Northeastern United States:
Northeast Skate Complex Fishery; Framework
Adjustment and Specifications, 54744-54747

Navy Department
RULES
Certifications and Exemptions Under the International
Regulations:
Preventing Collisions at Sea, 1972, 54737-54739

Nuclear Regulatory Commission
NOTICES
Guidance:
Conduct of Operations, 54854—54855
Design, Inspection, and Testing Criteria for Air Filtration
and Adsorption Units of Normal Atmosphere
Cleanup Systems in Light Water Cooled Nuclear
Power Plants, 54855-54856

Overseas Private Investment Corporation
NOTICES
Meetings; Sunshine Act, 54856

Presidential Documents
EXECUTIVE ORDERS
Government Agencies and Employees:

Environmental Protection Agency; Providing an Order of
Succession (EO 13737), 54713-54714

Treasury, Department of the; Providing an Order of
Succession (EO 13735), 54709-54710

Veterans Affairs, Department of; Providing an Order of
Succession (EO 13736), 54711-54712

ADMINISTRATIVE ORDERS
Government Agencies and Employees:

Humanities, National Endowment for the; Providing an
Order of Succession (Memorandum of August 12,
2016), 54717-54718

Personnel Management, Office of; Designation of Officers
To Act as Director (Memorandum of August 12,
2016), 54715-54716

Railroad Retirement Board

NOTICES

Agency Information Collection Activities; Proposals,
Submissions, and Approvals, 54856—54857

Securities and Exchange Commission

NOTICES

Plan for the Allocation of Regulatory Responsibilities;
Order:

Bats BZX Exchange, Inc., Bats BYX Exchange, Inc., BOX
Options Exchange LLC, etc., 54905-54911
Self-Regulatory Organizations; Proposed Rule Changes:

Bats BYX Exchange, Inc., 54896-54897

Bats BZX Exchange, Inc., 54904-54905

Chicago Board Options Exchange, Inc., 54870-54873

Financial Industry Regulatory Authority, Inc., 54858—
54867, 54888-54891, 54901-54904

Investors Exchange LLC, 54873-54877, 54897-54901

Miami International Securities Exchange LLC, 54911—
54912

New York Stock Exchange LLC, 5487754887

NYSE Arca, Inc., 54867-54870, 54891-54893

NYSE MKT LLC, 54887-54888, 54893-54896

Trading Suspension Orders:
Neuromama, Ltd., 54857-54858

State Department

RULES

Amendment to the International Traffic in Arms
Regulations:

Procedures for Obtaining State Department Authorization
to Export Items Subject to the Export Administration
Regulations; Revision to the Destination Control
Statement; and Other Changes, 54732-54737

NOTICES
Agency Information Collection Activities; Proposals,
Submissions, and Approvals:
Shrimp Exporter’s/Importer’s Declaration, 54913



VI Federal Register/Vol. 81, No. 159/ Wednesday, August 17, 2016 / Contents

Susquehanna River Basin Commission
NOTICES
Meetings:
Susquehanna River Basin Commission; Correction,
54913-54914

Trade Representative, Office of United States
NOTICES
Hearings:

Russia’s Implementation of WTO Commitments, 54914—

54915

Transportation Department

See Federal Aviation Administration

See Federal Railroad Administration

See National Highway Traffic Safety Administration

Treasury Department

PROPOSED RULES

Importations of Certain Vehicles and Engines Subject to
Federal Antipollution Emission Standards, 54763—
54768

U.S. Customs and Border Protection

PROPOSED RULES

Importations of Certain Vehicles and Engines Subject to
Federal Antipollution Emission Standards, 54763—
54768

Veterans Affairs Department
NOTICES
Privacy Act; Systems of Records, 54919-54923

Separate Parts In This Issue

Part Il
Energy Department, 54926-54958

Part Il
Health and Human Services Department, Food and Drug
Administration, 54960-55055

Part IV
Interior Department, Fish and Wildlife Service, 55058—
55084

Part V
Health and Human Services Department, 55086—55104

Reader Aids

Consult the Reader Aids section at the end of this issue for

phone numbers, online resources, finding aids, and notice
of recently enacted public laws.

To subscribe to the Federal Register Table of Contents
LISTSERYV electronic mailing list, go to http://
listserv.access.gpo.gov and select Online mailing list
archives, FEDREGTOC-L, Join or leave the list (or change
settings); then follow the instructions.



Federal Register/Vol. 81, No. 159/ Wednesday, August 17, 2016 / Contents

CFR PARTS AFFECTED IN THIS ISSUE

A cumulative list of the parts affected this month can be found in the
Reader Aids section at the end of this issue.

3 CFR
Executive Orders:
13246 (revoked by EO

13735) e 54709
13247 (revoked by EO
13736) .o 54711

13261 Section 4(g)

(revoked by EO

13736) e 54711
13614 (revoked by EO

Administrative Orders:
Memorandums:
Memorandum of March

19, 2002 (revoked

by EO 13735 and

13736) e 54711
Memorandum of

February 12, 2003

(revoked by EO

13736) e 54711
Memorandum of

August 12, 2016

(Office of Personnel

Management)............... 54715
Memorandum of

August 12, 2016

(National
Endowment for the
Humanities).................. 54717
7 CFR
9871 e 54719

Proposed Rules:

29 CFR
Proposed Rules:

42 CFR

48 CFR
Proposed Rules:

1801 .o,
1815.... .




54709

Federal Register
Vol. 81, No. 159

Wednesday, August 17, 2016

Presidential Documents

Title 3—

The President

Executive Order 13735 of August 12, 2016

Providing an Order of Succession Within the Department of
the Treasury

By the authority vested in me as President by the Constitution and the
laws of the United States of America, including the Federal Vacancies Reform
Act of 1998, as amended, 5 U.S.C. 3345 et seq. (the “Act”), it is hereby
ordered that:

Section 1. Subject to the provisions of section 3 of this Executive Order,
the officers named in section 2, in the order listed, shall act as and perform
the functions and duties of the office of Secretary of the Treasury (Secretary)
during any period when both the Secretary and the Deputy Secretary of
the Treasury have died, resigned, or are otherwise unable to perform the
functions and duties of the office of Secretary.

Sec. 2. Order of Succession. (a) Under Secretaries of the Treasury, in the
order in which they shall have taken the oath of office as such officers;

(b) General Counsel of the Department of the Treasury;

(c) Deputy Under Secretaries of the Treasury and those Assistant Secretaries
of the Treasury appointed by the President by and with the consent of
the Senate, in the order in which they shall have taken the oath of office
as such officers; and

(d) the following officers of the Department of the Treasury, in the order
listed:

(i) Chief of Staff;

ii) Assistant Secretary for Management;

(

(iii) Fiscal Assistant Secretary;

(iv) Commissioner of Internal Revenue, Internal Revenue Service;
(

v) Commissioner, Bureau of the Fiscal Service;

(vi) Deputy Commissioner, Fiscal Accounting and Shared Services, Bureau
of the Fiscal Service; and

(vii) Commissioner, Wage and Investment Division, Internal Revenue Serv-

ice.
Sec. 3. Exceptions. (a) No individual who is serving in an office listed
in section 2(a)-(d) in an acting capacity shall, by virtue of so serving,
act as Secretary pursuant to this Executive Order.

(b) Notwithstanding the provisions of this Executive Order, the President
retains discretion, to the extent permitted by the Act, to depart from this
Executive Order in designating an acting Secretary.

(c) No individual listed in section 2(a)-(d) shall act as Secretary unless
that individual is otherwise eligible to serve under the Act.
Sec. 4. Revocation. Executive Order 13246 of December 18, 2001, and the
Presidential Memorandum of March 19, 2002 (“Designation of Officers of
the Department of the Treasury”’), are hereby revoked.
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Sec. 5. Judicial Review. This order is not intended to, and does not, create
any right or benefit, substantive or procedural, enforceable at law or in
equity by any party against the United States, its departments, agencies,
or entities, its officers, employees, or agents, or any other person.

THE WHITE HOUSE,
August 12, 2016.

[FR Doc. 2016-19723
Filed 8-16-16; 8:45 am]
Billing code 3295-F6-P
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Executive Order 13736 of August 12, 2016

Providing an Order of Succession Within the Department of
Veterans Affairs

By the authority vested in me as President by the Constitution and the
laws of the United States of America, including the Federal Vacancies Reform
Act of 1998, as amended, 5 U.S.C. 3345 et seq. (the “Act”), it is hereby
ordered that:

Section 1. Order of Succession. Subject to the provisions of section 2 of
this order and to the limitations set forth in the Act, the following officials
of the Department of Veterans Affairs, in the order listed, shall act as
Secretary of Veterans Affairs (Secretary) and perform the functions and
duties of the office of the Secretary during any period in which both the
Secretary and the Deputy Secretary of Veterans Affairs have died, resigned,
or otherwise become unable to perform the functions and duties of the
office of Secretary:

(a) Under Secretary for Health;

(b) Under Secretary for Benefits;

(c) Under Secretary for Memorial Affairs;
(d) Chief of Staff;

(e) General Counsel and Assistant Secretaries, with precedence among
them in the order, by date, of their appointments and, if on the same
date, in the order in which they have taken the oath of office;

(f) Chairman, Board of Veterans’ Appeals;

(g) Network Director, Veterans Integrated Service Network 8;

(h) Network Director, Veterans Integrated Service Network 7;

(i) Director, Southern Area, Veterans Benefits Administration; and

(j) Network Director, Veterans Integrated Service Network 19.

Sec. 2. Exceptions. (a) No individual who is serving in an office listed
in section 1(a)—(j) of this order in an acting capacity shall, by virtue of
so serving, act as Secretary pursuant to this order.

(b) No individual who is serving in an office listed in section 1(a)—
(j) of this order shall act as Secretary unless that individual is otherwise
eligible to so serve under the Act.

(c) Notwithstanding the provisions of this order, the President retains
discretion, to the extent permitted by law, to depart from this order in
designating an acting Secretary.

Sec. 3. Revocations. (a) Executive Order 13247 of December 18, 2001, is
hereby revoked;

(b) Section 4(g) of Executive Order 13261 of March 19, 2002, is hereby
revoked;

(c) Presidential Memorandum of March 19, 2002 (Designation of Officers
of the Department of Veterans Affairs), is hereby revoked; and

(d) Presidential Memorandum of February 12, 2003 (Designation of Officers
of the Department of Veterans Affairs to Act as Secretary of Veterans Affairs),
is hereby revoked.
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Sec. 4. Judicial Review. This order is not intended to, and does not, create
any right or benefit, substantive or procedural, enforceable at law or in
equity by any party against the United States, its departments, agencies,
or entities, its officers, employees, or agents, or any other person.

THE WHITE HOUSE,
August 12, 2016.

[FR Doc. 2016-19724
Filed 8-16-16; 8:45 am]
Billing code 3295-F6-P
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Executive Order 13737 of August 12, 2016

Providing an Order of Succession Within the Environmental
Protection Agency

By the authority vested in me as President by the Constitution and the
laws of the United States of America, including the Federal Vacancies Reform
Act of 1998, as amended, 5 U.S.C. 3345 et seq. (the “Act”), it is hereby
ordered that:

Section 1. Order of Succession. Subject to the provisions of section 2 of
this order, and to the limitations set forth in the Act, the following officials
of the Environmental Protection Agency, in the order listed, shall act as
and perform the functions and duties of the office of the Administrator
of the Environmental Protection Agency (Administrator) during any period
in which the Administrator and the Deputy Administrator of the Environ-
mental Protection Agency have died, resigned, or become otherwise unable
to perform the functions and duties of the office of Administrator:

(a) General Counsel;
(b) Assistant Administrator for the Office of Solid Waste;

(c) Assistant Administrator for Toxic Substances (also known as the Assist-
ant Administrator for the Office of Chemical Safety and Pollution Prevention);

(d) Assistant Administrator for the Office of Air and Radiation;
(e) Assistant Administrator for the Office of Water;

(f) Assistant Administrator for the Office of Enforcement and Compliance
Assurance;

(g) Chief Financial Officer;
(h) Assistant Administrator for the Office of Research and Development;
(i) Assistant Administrator for the Office of International and Tribal Affairs;

(j) Assistant Administrator for the Office of Administration and Resources
Management;

(k) Assistant Administrator for the Office of Environmental Information;
(1) Regional Administrator, Region 7;
(m) Principal Deputy General Counsel;

(n) Principal Deputy Assistant Administrator for the Office of Enforcement
and Compliance Assurance;

(o) Deputy Regional Administrator, Region 2; and

(p) Deputy Regional Administrator, Region 5.
Sec. 2. Exceptions. (a) No individual who is serving in an office listed
in section 1(a)-(p) of this order in an acting capacity shall, by virtue of
so serving, act as Administrator pursuant to this order.

(b) No individual listed in section 1(a)-(p) of this order shall act as
Administrator unless that individual is otherwise eligible to so serve under
the Federal Vacancies Reform Act of 1998, as amended.

(c) Notwithstanding the provisions of this order, the President retains
discretion, to the extent permitted by law, to depart from this order in
designating an acting Administrator.



54714 Federal Register/Vol. 81, No. 159/ Wednesday, August 17, 2016 /Presidential Documents

[FR Doc. 2016-19725
Filed 8-16-16; 8:45 am)]
Billing code 3295-F6-P

Sec. 3. Revocation. Executive Order 13614 of May 21, 2012 (Providing an
Order of Succession Within the Environmental Protection Agency), is hereby
revoked.

Sec. 4. Judicial Review. This order is not intended to, and does not, create
any right or benefit, substantive or procedural, enforceable at law or in
equity by any party against the United States, its departments, agencies,
or entities, its officers, employees, or agents, or any other person.

THE WHITE HOUSE,
August 12, 2016.
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Memorandum of August 12, 2016

Designation of Officers of the Office of Personnel Manage-
ment To Act as Director of the Office of Personnel Manage-
ment

Memorandum for the Director of the Office of Personnel Management

By the authority vested in me as President by the Constitution and the
laws of the United States of America, including the Federal Vacancies Reform
Act of 1998, as amended, 5 U.S.C. 3345 et seq. (the “Act”), it is hereby
ordered that:

Section 1. Order of Succession. Subject to the provisions of section 2 of
this memorandum and to the limitations set forth in the Act, the following
officials of the Office of Personnel Management (OPM), in the order listed,
shall act as and perform the functions and duties of the Director of OPM
(Director) during any period in which both the Director and the Deputy
Director of OPM have died, resigned, or otherwise become unable to perform
the functions and duties of the office of Director:

(a) General Counsel;
b) Chief of Staff;
c¢) Chief Management Officer;

(

(

(d) Chief Financial Officer;

(e) Associate Director, Employee Services;
(

f) Associate Director, Retirement Services; and

(g) Other Associate Directors in the order in which they have been ap-
pointed as such.

Sec. 2. Exceptions. (a) No individual who is serving in an office listed
in section 1(a)-(g) in an acting capacity, by virtue of so serving, shall
act as Director pursuant to this memorandum.

(b) No individual listed in section 1(a)-(g) shall act as Director unless
that individual is otherwise eligible to so serve under the Act.

(c) Notwithstanding the provisions of this memorandum, the President
retains discretion, to the extent permitted by law, to depart from this memo-
randum in designating an acting Director.

Sec. 3. Revocation. Presidential Memorandum of May 21, 2012 (Designation
of Officers of the Office of Personnel Management to Act as Director of
the Office of Personnel Management), is hereby revoked.

Sec. 4. General Provisions. (a) This memorandum is not intended to, and
does not, create any right or benefit, substantive or procedural, enforceable
at law or in equity by any party against the United States, its departments,
agencies, or entities, its officers, employees, or agents, or any other person.
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(b) You are authorized and directed to publish this memorandum in
the Federal Register.

THE WHITE HOUSE,
Washington, August 12, 2016

[FR Doc. 2016-19726
Filed 8-16-16; 8:45 am)]
Billing code 6325-01-P
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Presidential Documents

Memorandum of August 12, 2016

Providing an Order of Succession Within the National En-
dowment for the Humanities

Memorandum for the Chairperson of the National Endowment for the
Humanities

By the authority vested in me as President by the Constitution and the
laws of the United States of America, including the Federal Vacancies Reform
Act of 1998, as amended, 5 U.S.C. 3345 et seq. (the “Act”), it is hereby
ordered that:

Section 1. Order of Succession. Subject to the provisions of section 2 of
this memorandum, and to the limitations set forth in the Act, the following
officials of the National Endowment for the Humanities, in the order listed,
shall act as the Chairperson of the National Endowment for the Humanities
(Chairperson) and perform the functions and duties of the office of the
Chairperson during any period in which the Chairperson has died, resigned,
or otherwise become unable to perform the functions and duties of the
office of Chairperson:

(a) Deputy Chairman;

(b) Chief of Staff;

(c) Assistant Chairman for Planning and Operations; and
d)

(d) Assistant Chairman for Programs.

Sec. 2. Exceptions. (a) No individual who is serving in an office listed
in section 1(a)-(d) of this memorandum in an acting capacity shall, by
virtue of so serving, act as Chairperson pursuant to this memorandum.

(b) No individual who is serving in an office listed in section 1(a)-
(d) of this memorandum shall act as Chairperson unless that individual
is otherwise eligible to so serve under the Act.

(c) Notwithstanding the provisions of this memorandum, the President
retains discretion, to the extent permitted by law, to depart from this memo-
randum in designating an acting Chairperson.

Sec. 3. General Provisions. (a) This memorandum is not intended to, and
does not, create any right or benefit, substantive or procedural, enforceable
at law or in equity by any party against the United States, its departments,
agencies, or entities, its officers, employees, or agents, or any other person.
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(b) You are authorized and directed to publish this memorandum in
the Federal Register.

THE WHITE HOUSE,
Washington, August 12, 2016

[FR Doc. 2016-19728
Filed 8-16-16; 8:45 am)]
Billing code 7536-01-P



54719

Rules and Regulations

Federal Register
Vol. 81, No. 159

Wednesday, August 17, 2016

This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 981

[Doc. No. AMS-SC—16-0047; SC16-981-3
IR]

Almonds Grown in California; Change
in Quality Control Requirements

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Interim rule with request for
comments.

SUMMARY: This rule implements a
recommendation from the Almond
Board of California (Board) to change
the quality control requirements
currently prescribed under the
California almond marketing order
(order). The order regulates the handling
of almonds grown in California. The
Board locally administers the order and
is comprised of growers and handlers
operating within California. This rule
relaxes incoming quality requirements
by increasing the inedible kernel
tolerance from 0.50 percent to 2 percent.
This relaxation decreases California
almond handlers’ disposition obligation.
This change also allows handlers more
flexibility in their operations while
continuing to maintain quality control
and ensuring compliance with the
order’s requirements.

DATES: Effective August 18, 2016;
comments received by October 17, 2016
will be considered prior to issuance of

a final rule.

ADDRESSES: Interested persons are
invited to submit written comments
concerning this rule. Comments must be
sent to the Docket Clerk, Marketing
Order and Agreement Division,
Specialty Crops Program, AMS, USDA,
1400 Independence Avenue SW., STOP
0237, Washington, DC 20250-0237; Fax:
(202) 720-8938; or Internet: http://
www.regulations.gov. All comments

should reference the document number
and the date and page number of this
issue of the Federal Register and will be
made available for public inspection in
the Office of the Docket Clerk during
regular business hours, or can be viewed
at: http://www.regulations.gov. All
comments submitted in response to this
rule will be included in the record and
will be made available to the public.
Please be advised that the identity of the
individuals or entities submitting the
comments will be made public on the
internet at the address provided above.
FOR FURTHER INFORMATION CONTACT:
Andrea Ricci, Marketing Specialist or
Jeffrey Smutny, Regional Director,
California Marketing Field Office,
Marketing Order and Agreement
Division, Specialty Crops Program,
AMS, USDA; Telephone: (559) 487—
5901, Fax: (559) 487—5906, or Email:
Andrea.Ricci@ams.usda.gov or
Jeffrey.Smutny@ams.usda.gov.

Small businesses may request
information on complying with this
regulation by contacting Richard Lower,
Marketing Order and Agreement
Division, Specialty Crops Program,
AMS, USDA, 1400 Independence
Avenue SW., STOP 0237, Washington,
DC 20250-0237; Telephone: (202) 720—
2491, Fax: (202) 720-8938, or Email:
Richard.Lower@ams.usda.gov.
SUPPLEMENTARY INFORMATION: This rule
is issued under Marketing Order No.
981, as amended (7 CFR part 981),
regulating the handling of almonds
grown in California, hereinafter referred
to as the “order.” The order is effective
under the Agricultural Marketing
Agreement Act of 1937, as amended (7
U.S.C. 601-674), hereinafter referred to
as the “Act.”

The Department of Agriculture
(USDA) is issuing this rule in
conformance with Executive Orders
12866, 13563, and 13175.

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. This rule is not intended to
have retroactive effect.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608¢(15)(A) of the Act, any
handler subject to an order may file
with USDA a petition stating that the
order, any provision of the order, or any
obligation imposed in connection with
the order is not in accordance with law
and request a modification of the order

or to be exempted therefrom. A handler
is afforded the opportunity for a hearing
on the petition. After the hearing, USDA
would rule on the petition. The Act
provides that the district court of the
United States in any district in which
the handler is an inhabitant, or has his
or her principal place of business, has
jurisdiction to review USDA’s ruling on
the petition, provided an action is filed
not later than 20 days after the date of
the entry of the ruling.

This rule implements a
recommendation from the Almond
Board of California (Board) to change
the quality control requirements
currently prescribed under the order.
This rule relaxes incoming quality
requirements by increasing the inedible
kernel tolerance from 0.50 percent to 2
percent. This relaxation would decrease
California almond handler’s disposition
obligation. This will allow handlers
more flexibility in their operations
while continuing to maintain quality
control. In addition, this change will
ensure that the reporting and outgoing
quality requirements of the order are
met. The Board unanimously
recommended this change at its April
12, 2016, meeting.

Section 981.42 of the almond
marketing order provides authority for
quality control regulations. Paragraph
(a) of that section requires that almonds
must be inspected prior to processing to
determine the percentage of inedible
kernels in each lot. Inedible kernels are
defined in § 981.408. The Board, with
the approval of the Secretary, may
change the approved percentage of
inedible kernels for any crop year.
Inedible kernels in excess of the
approved percentage of the kernel
weight constitute the handlers’ inedible
disposition weight obligation. Handlers
must satisfy their obligation by
disposing of inedible kernels in Board-
accepted, non-human outlets such as
animal feed or oil.

Section 981.442(a)(4)(i) of the order’s
rules and regulations currently specifies
that the weight of inedible kernels in
excess of 0.50 percent of kernel weight
shall constitute the handler’s
disposition obligation. Pursuant to
§981.442(a)(5), handlers must meet
their disposition obligation by
delivering inedible kernels to crushers,
feed manufacturers, feeders, or dealers
in nut wastes on record with the Board
as accepted users.
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In the past several years, the total
inedible kernel percentages have been
trending lower. This is partially due to
good agricultural practices used by
growers and better technologies in
handler facilities. At the same time, the
market value of almonds has increased
significantly. As a result, some Board-
accepted outlets have started to clean
and repurpose the disposition obligation
delivered by handlers. After the inedible
disposition is delivered to Board-
accepted outlets, these accepted outlets
provide to the Board a record of
disposition receipt, which indicates
what was received by the accepted
outlet from handlers and how the
accepted outlet disposed of the inedible
disposition. However, such record of
disposition receipt does not indicate
whether the almonds have been
pasteurized or treated for human
consumption. Thus the action of
repurposing has led to concern that the
order’s outgoing quality requirements
are not being met.

By increasing the inedible kernel
tolerance, handlers’ disposition
obligation will decrease or become zero,
therefore reducing the quantity of
product delivered to those specified
outlets. This action will also provide
handlers with more control over low
quality product allowing one handler
the flexibility to transfer the larger
portion of low quality product to
another handler for further cleaning.
This action will require completion of
an interhandler transfer form and help
with traceability of low quality product.
It also will help ensure that any product
destined for human consumption was in
compliance with the pertinent
regulations under the order.

Initial Regulatory Flexibility Analysis

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA) (5
U.S.C. 601-612), the Agricultural
Marketing Service (AMS) has
considered the economic impact of this
action on small entities. Accordingly,
AMS has prepared this initial regulatory
flexibility analysis.

The purpose of the RFA is to fit
regulatory actions to the scale of
businesses subject to such actions in
order that small businesses will not be
unduly or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and the rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf.

There are approximately 6,800
almond growers in the production area
and approximately 100 handlers subject
to regulation under the marketing order.

Small agricultural producers are defined
by the Small Business Administration
(SBA) as those having annual receipts of
less than $750,000, and small
agricultural service firms are defined as
those whose annual receipts are less
than $7,500,000 (13 CFR 121.201).

The National Agricultural Statistics
Service (NASS) reported in its 2012
Agricultural Census that there were
6,841 almond farms in the production
area (California), of which 6,204 had
bearing acres. The following
computation provides an estimate of the
proportion of producers (farms) and
agricultural service firms (handlers) that
would be considered small under the
SBA definitions.

The NASS Census data indicates that
out of the 6,204 California farms with
bearing acres of almonds, 4,471 (72
percent) have fewer than 100 bearing
acres.

For the almond industry’s most
recently reported crop year (2014),
NASS reported an average yield of 2,150
pounds per acre, and a season average
grower price of $3.19 per pound. A 100-
acre farm with an average yield of 2,150
pounds per acre would produce about
215,000 pounds of almonds. At $3.19
per pound, that farm’s production
would be valued at $685,850. Since
Census of Agriculture indicates that the
majority of California’s almond farms
are smaller than 100 acres, it could be
concluded that the majority of growers
had annual receipts from the sale of
almonds in 2014-15 of less than
$685,850, which is below the SBA
threshold of $750,000. Thus, over 70
percent of California’s almond growers
would be considered small growers
according to SBA’s definition.

According to information supplied by
the Board, approximately 30 percent of
California’s almond handlers shipped
almonds valued under $7,500,000
during the 2014-15 crop year, and
would, therefore, be considered small
handlers according to the SBA
definition.

This rule revises § 981.442(a)(4)(i) of
the order’s administrative rules and
regulations regarding inedible kernel
tolerance. Specifically, this action
increases the inedible kernel tolerance
from 0.50 percent to 2 percent,
effectively decreasing handler’s
disposition obligation. Authority for this
action is provided in § 981.42(a) of the
order.

Regarding the impact of this action on
affected entities, increasing the inedible
kernel tolerance reduces disposition
obligation on handlers and provides
handlers with more flexibility and
control over the poor quality product.
This rule is not expected to change

handler inspection costs, as handlers
currently are required to have all lots
inspected to determine the percentage of
inedible kernels.

The Board considered alternatives to
this action. It formed a taskforce to
examine the current inedible program
and investigate alternatives. The
taskforce reviewed the program and
recent data, surveyed handlers, and
reported their findings to the Almond
Quality and Food Safety Committee
(Committee). Recent data showed that
the overall inedible kernel percentages
have been trending lower, regardless of
crop size. Surveyed handlers who did
not agree with the change raised the
concern that increasing the tolerance
could result in more poor quality
almonds entering the market. The
Committee discussed the concerns
raised and concluded that changing the
tolerance would give handlers more
flexibility in maintaining quality. After
discussing the taskforce’s findings, the
Committee unanimously recommended
this increase in inedible tolerance to the
Board.

In accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C.
Chapter 35), the order’s information
collection requirements have been
previously approved by the Office of
Management and Budget (OMB) and
assigned OMB No. 0581-0178
(Vegetable and Specialty Crops.) No
changes are necessary in those
requirements as a result of this action.
Should any changes become necessary,
they would be submitted to OMB for
approval.

This rule will not impose any
additional reporting or recordkeeping
requirements on either small or large
almond handlers. As with all Federal
marketing order programs, reports and
forms are periodically reviewed to
reduce information requirements and
duplication by industry and public
sector agencies.

AMS is committed to complying with
the E-Government Act, to promote the
use of the internet and other
information technologies to provide
increased opportunities for citizen
access to Government information and
services, and for other purposes.

In addition, USDA has not identified
any relevant Federal rules that
duplicate, overlap or conflict with this
rule.

Further, the Board’s meeting was
widely publicized throughout the
almond industry and all interested
persons were invited to attend the
meeting and participate in Board
deliberations. Like all Board meetings,
the April 12, 2016, meeting was a public
meeting and all entities, both large and
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small, were able to express their views
on this issue.

Also, the Board has a number of
appointed committees to review certain
issues and make recommendations to
the Board. The Board’s Almond Quality
and Food Safety Committee met on
April 5, 2016, and discussed this issue
in detail. That meeting was also a public
meeting, and both large and small
entities were able to participate and
express their views. Finally, interested
persons are invited to submit comments
on this interim rule, including the
regulatory and informational impacts of
this action on small businesses.

A small business guide on complying
with fruit, vegetable, and specialty crop
marketing agreements and orders may
be viewed at: http://www.ams.usda.gov/
rules-regulations/moa/small-businesses.
Any questions about the compliance
guide should be sent to Richard Lower
at the previously mentioned address in
the FOR FURTHER INFORMATION CONTACT
section.

This rule invites comments on a
change to the quality control
requirements currently prescribed under
the order. Any comments timely
received will be considered prior to
finalization of this rule.

After consideration of all relevant
material presented, including the
Board’s recommendation, and other
information, it is found that this interim
rule, as hereinafter set forth, will tend
to effectuate the declared policy of the
Act.

Pursuant to 5 U.S.C. 553, it is also
found and determined upon good cause
that it is impracticable, unnecessary,
and contrary to the public interest to
give preliminary notice prior to putting
this rule into effect and that good cause
exists for not postponing the effective
date of this rule until 30 days after
publication in the Federal Register
because: (1) This rule relaxes the current
rules and regulations; (2) this rule
should be in place in time for the
beginning of the crop year on August 1;
(3) the Board unanimously
recommended these changes at a public
meeting and interested parties had an
opportunity to provide input; and (4)
this rule provides a 60-day comment
period and any comments timely
received will be considered prior to
finalization of this rule.

List of Subjects in 7 CFR Part 981

Almonds, Marketing agreements,
Nuts, Reporting and recordkeeping
requirements.

For the reasons set forth in the
preamble, 7 CFR part 981 is amended as
follows:

PART 981—ALMONDS GROWN IN
CALIFORNIA

m 1. The authority citation for 7 CFR
part 981 continues to read as follows:

Authority: 7 U.S.C. 601-674.

m 2. Section 981.442(a)(4)(i) is revised to
read as follows:

§981.442 Quality Control.

(a] * x %

(4) Disposition obligation. (i)
Beginning August 1, 2016, the weight of
inedible kernels in excess of 2 percent
of kernel weight reported to the Board
of any variety received by a handler
shall constitute that handler’s
disposition obligation. For any almonds
sold inshell, the weight may be reported
to the Board and the disposition
obligation for that variety reduced

proportionately.
* * * * *

Dated: August 12, 2016.
Elanor Starmer,

Administrator, Agricultural Marketing
Service.

[FR Doc. 201619625 Filed 8—-16—16; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF ENERGY

10 CFR Part 430
[Docket No. EERE-2013-BT-TP-0050]
RIN 1904-AD10

Energy Conservation Program: Test
Procedures for Ceiling Fans;
Correction

AGENCY: Office of Energy Efficiency and
Renewable Energy, Department of
Energy.

ACTION: Final rule; technical correction.

SUMMARY: On July 25, 2016, the U.S.
Department of Energy published a final
rule amending test procedures for
ceiling fans. 81 FR 48619. This
correction addresses an amendatory
term error in that final rule.

DATES: The correction is effective

August 24, 2016.

FOR FURTHER INFORMATION CONTACT:

Ms. Lucy deButts, U.S. Department of
Energy, Office of Energy Efficiency
and Renewable Energy, Building
Technologies Office, EE-2], 1000
Independence Avenue SW.,
Washington, DC, 20585-0121.
Telephone: (202) 287-1604. Email:
ceiling fans@ee.doe.gov.

Ms. Elizabeth Kohl, U.S. Department of
Energy, Office of the General Counsel,
GC-33, 1000 Independence Avenue
SW., Washington, DC, 20585—-0121.

Telephone: (202) 586—7796. Email:

elizabeth.kohl@hgq.doe.gov.
SUPPLEMENTARY INFORMATION: The U.S.
Department of Energy (DOE) published
a final rule in the Federal Register on
July 25, 2016 (“‘the July 2016 final rule”)
amending test procedures for ceiling
fans. 81 FR 48619. This correction
addresses an amendatory term error in
that final rule. Specifically, the
instructions amending appendix U to
subpart B of part 430—Uniform Test
Method for Measuring the Energy
Consumption of Ceiling Fans, stated
that appendix U is “added”. Since 10
CFR part 430 already includes appendix
U, the instruction amending appendix U
should use the amendatory term
“revised.” This document corrects
appendix U instructions to use the
correct amendatory term ‘“revised.”

Correction

m In FR Doc. 2016-17139, appearing on
page 48640, in the issue of Monday, July
25, 2016, amendatory instruction 7. is
corrected to read as follows:

Appendix U to Subpart B of Part 430
[Corrected]

m 7. Appendix U to subpart B of part
430 is revised to read as follows:
* * * * *

Issued in Washington, DC on August 11,
2016.

Kathleen B. Hogan,

Deputy Assistant Secretary for Energy
Efficiency, Energy Efficiency and Renewable
Energy.

[FR Doc. 2016-19621 Filed 8—16—16; 8:45 am]
BILLING CODE 6450-01-P

DEPARTMENT OF COMMERCE

Bureau of Industry and Security

15 CFR Part 758
[Docket No. 150107020-6464—-02]
RIN 0694-AG47

Revisions to the Export Administration
Regulations (EAR): Harmonization of
the Destination Control Statements

AGENCY: Bureau of Industry and
Security, Department of Commerce.

ACTION: Final rule.

SUMMARY: This final rule implements
changes that were proposed on May 22,
2015, in a proposed rule entitled
Revisions to the Export Administration
Regulations (EAR): Harmonization of
the Destination Control Statements.
This final rule revises the destination
control statement in § 758.6 of the
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Export Administration Regulations
(EAR) to harmonize the statement
required for the export of items subject
to the EAR with the destination control
statement in § 123.9(b)(1) of the
International Traffic in Arms
Regulations (ITAR).

DATES: This rule is effective November
15, 2016.

ADDRESSES: Commerce’s full
retrospective regulatory review plan can
be accessed at: http://
open.commerce.gov/news/2015/03/20/
commerce-plan-retrospective-analysis-
existing-rules-0.

FOR FURTHER INFORMATION CONTACT: For
questions about this rule, contact
Timothy Mooney, Regulatory Policy
Division, Office of Exporter Services,
Bureau of Industry and Security, at 202—
482-2440 or email: timothy.mooney@
bis.doc.gov.

SUPPLEMENTARY INFORMATION: This final
rule is published in conjunction with
the publication elsewhere in this issue
of the Federal Register of a Department
of State, Directorate of Defense Trade
Controls final rule revising § 123.9(b)(1)
of the ITAR. Both final rules are part of
the President’s Export Control Reform
Initiative. This final rule is also part of
Commerce’s retrospective regulatory
review plan under Executive Order
(E.O.) 13563 (see below for availability
of the plan).

Background

Prior to the effective date of this final
rule, the EAR required exporters to
include a destination control statement
(“DCS”), specified in § 758.6
(Destination control statement and other
information furnished to consignees) of
the EAR, on certain export control
documents that accompanied a
shipment for most exports. The purpose
of the DCS was to alert parties outside
the United States that receive the item
that the item was subject to the EAR, the
item was exported in accordance with
the EAR, and that diversion contrary to
U.S. law was prohibited.

Prior to the effective date of the State
final rule, the ITAR, under §123.9(b)(1),
included the same type of DCS
requirement, but with slightly different
text than that which was required by the
EAR. The purpose of the DCS
requirements was the same under both
sets of export control regulations. As a
general principle of the Export Control
Reform (ECR) effort, wherever the ITAR
and EAR have provisions that are
intended to achieve the same purpose,
the U.S. Government will harmonize the
corresponding provisions.

As was stated in the Commerce and
State proposed rules, the DCS under the

ITAR and the EAR were an example of
requirements that could and should be
harmonized to reduce the burden on
exporters, improve compliance, and
ensure that the regulations are achieving
their intended purpose for use under the
U.S. export control system, specifically
under the transactions “subject to the
ITAR” and “subject to the EAR.”” This
final rule is revising § 758.6 of the EAR
to harmonize the DCS requirement text
with § 123.9(b)(1) of the ITAR.

Under the existing provisions, both
regulations have a mandatory DCS that
must be on the export control
documents for shipments that include
items subject to those regulations. This
had caused confusion to exporters as to
which statement to include on such
mixed shipments, or whether to include
both. The harmonization of these
statements in this final rule will ease the
regulatory burden on exporters, which,
based on the public comments
described below and the additional
changes made in the Commerce and
State final rules in response to those
comments, will further the objectives of
the DCS requirements.

The change is also being made in this
final rule to harmonize the two sets of
regulations, the EAR and the ITAR, per
the President’s instructions. While the
creation of a single export control list
and licensing agency would require
legislation, the President has directed
BIS and the Directorate of Defense Trade
Controls at the Department of State to
undertake all available actions to
prepare for consolidation as a single
agency with a single set of regulations.
Harmonization, to the extent possible, of
the existing export control regulations is
one important step for preparing both
regulators and the regulated public for
the work that will be needed to create
such regulations.

Public Comments and BIS Responses

The public comment period on the
May 22, 2015, proposed rule (80 FR
29551) closed on July 6, 2015. BIS
received 17 public comments on the
EAR proposed rule. Most of the
commenters sent the same comments to
Commerce and State expressing their
support or concerns regarding the DCS
related provisions included in the
Commerce and State proposed rules.
There were slightly different points of
emphasis that were specific to the
Commerce and State proposed rules, but
substantively the comments were not
different in any meaningful way in what
the commenters thought needed to be
changed in order to achieve the stated
objectives in the Commerce and State
proposed rules. The following describes
the public comments and BIS’s

responses. After making changes to
what was proposed to address the
public comments and better achieve the
stated objectives, Commerce and State
are concurrently publishing final rules
to harmonize the DCS provisions under
the EAR and ITAR. Commerce and State
agree with the public commenters that,
as proposed, the harmonization did not
go far enough and in order to have true
harmonization and achieve the stated
objectives that additional harmonization
was needed. In addition, certain
clarifications and refinements of what
was originally proposed were needed in
order to clarify and alleviate perceived
concerns, in particular for exporters of
non-600 series and non-9x515 items
under the EAR. Where BIS has made
regulatory changes to address the public
comments, a description of those
changes is included beneath the
respective public comments and BIS
responses. BIS has made these
regulatory changes to § 758.6 to address
the public comments and to better
achieve the stated objectives of the rule.
The public comment process was
helpful in identifying areas where
changes needed to be made to fully
achieve the intended objectives for the
DCS for use under the EAR and the
ITAR. The following are the BIS
responses to the comments:

Supportive

Comment 1: Several commenters were
supportive of the plan to harmonize the
DCS and noted the proposed changes:
(1) Will minimize confusion as to which
DCS must be used depending on the
jurisdiction of item, (2) will exclude
EAR and ITAR-specific text—meaning it
can be used under both sets of
regulations; and (3) will help to achieve
the stated intent of the ECR initiative
principles, which includes elimination
of unnecessary export compliance
burdens.

BIS response: BIS agrees. These
commenters support that the key
objectives of the rule have been met.

Not Supportive

Comment 2: Expresses significant
concern and requests clarification, but
also wishes to note that in general
supports BIS’s efforts to harmonize the
DCS and thereby reduce the burden on
exporters, promote consistency,
improve compliance, and ensure the
regulations are achieving the intended
purpose for use under the U.S. export
control system.

BIS response: BIS was encouraged
that even for the commenters that raised
significant concerns about certain
aspects of the proposed rule that most
of these same commenters still
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supported the general objective of
harmonization of the DCS under the
EAR and ITAR. Once BIS made changes
to address their concerns on certain
aspects of the proposed rule, these
commenters would likely fully support
the final rule because they viewed
harmonization of the DCS as a positive
step and their support was only
qualified because of certain aspects of
the proposed rule, which BIS has
addressed in this final rule, as described
further below.

Comment 3: Proposed DCS language
focuses too much on harmonizing the
EAR’s language with the ITAR’s DCS.
While this is a potentially positive
outcome for companies involved in
defense trade, this approach does not
take into account non-military exporters
and the nature of commercial
transactions.

BIS response: BIS is addressing these
concerns by defining some of the key
terms used in the DCS as they are
interpreted in the EAR context,
including providing some specific
application examples in this final rule.
These changes will address the various
concerns in this area that were raised by
various commenters as it related to NLR
shipments or multi-step transactions
that consist of discrete controlled events
(e.g., “exported” to a distributor as one
discrete controlled event, and then a
subsequent “‘reexport” as another
discrete controlled event under the
EAR). The proposed rule did not change
any of the obligations of the parties to
the transaction in these situations under
the EAR, but the text of the DCS made
some people worry how the DCS text
would be applied in the EAR context,
which BIS is addressing with some
clarifying examples and defining how
some of these key terms used in the DCS
text is interpreted in the EAR context in
this final rule. This final rule makes the
following regulatory changes to address
this public comment:

In § 758.6, addition of Note 1 to
paragraph (a). This final rule adds Note
1 to paragraph (a) to clarify the term
“authorized” includes exports,
reexports and transfers (in-country)
designated under No License Required
(NLR), which was explained in the
preamble of the proposed rule, but one
commenter requested this be added to
the regulatory text. In addition, several
other commenters did not understand
that in the context of paragraph (a) the
term “‘authorized” also includes NLR.
BIS agrees that specifying this for
purposes of this section is helpful and
therefore this final rule is adding the
new Note to paragraph (a). Because NLR
is specific to the EAR, no changes are
being made to the ITAR’s DCS to

address this comment. Similarly, the
Note 2 to paragraph (a) described in the
next paragraph is specific to the
application under the EAR, so no
changes are being made in the ITAR rule
to add similar clarifying notes.

In § 758.6, addition of Note 2 to
paragraph (a). This final rule adds Note
2 to paragraph (a) to specify the phrase
‘country of ultimate destination’ means
the country specified on the commercial
invoice where the ultimate consignee or
end user will receive the items as an
“export.” The term “export” is a long
established and well understood term
under the EAR, so the use of this term
in Note 2 will assist exporters’
understanding of the use of the phrase
‘country of ultimate destination” in the
DCS requirements in the context of the
EAR. This final rule provides two
examples here for using Note 2 to
paragraph (a) to determine the ‘country
of ultimate destination.” Example 1: If
the exporter is “exporting” directly to
an end user, such as generally permitted
pursuant to § 750.7(c)(1)(ix) under a BIS
license, the commercial invoice must be
provided to the end user, which in this
scenario is in the ‘country of ultimate
destination.” Example 2: If the exporter
is exporting to an ultimate consignee,
such as a distributor, the ‘country of
ultimate destination’ in these exports is
the destination of the ultimate
consignee. This was a major concern
that several commenters raised on the
proposed rule, in particular for
exporters of non-600 series and non-
9x515 items. The addition of Note 2
addresses those comments and will
improve understanding of the DCS in
the EAR.

Comment 4: We applaud the U.S.
government’s attempt to simplify and
improve the export clearance process
(export clearance process refers to the
regulatory requirements that need to be
followed under the EAR and ITAR at the
time of export to clear the final steps in
exporting an item, e.g., filing Electronic
Export Information (EEI)); however, you
are proposing changes that will require
every organization that exports products
from the U.S. to revise their systems,
when the need is appropriate only for
ITAR or EAR license-required 9x515
and 600-series shipments. The proposed
changes will impose a regulatory burden
on all U.S. exporters without any
apparent enhancement to compliance;
and increase the uncertainty among
foreign recipients.

BIS response: BIS does not agree.
There are benefits that this
harmonization will bring for exporters
of “600 series” (what the commenters
refers to as defense exporters) and 9x515
items. However, all exporters will

benefit from a reduction in the number
of documents that the DCS needs to be
placed on under the EAR and the ITAR.
In addition, as was noted in the support
for not requiring the DCS on
transportation documents (such as the
air waybill), the existing DCS provisions
imposed a requirement on many
transportation related documents that in
many cases were not reaching the
consignees for which the statement was
intended. The EAR were imposing a
requirement to place the DCS on
transportation documents that, although
important to a transaction, do not in
most cases reach the ultimate consignee
or end-user(s). Requirements that do not
achieve their objectives should be
revised or removed. The objectives of
the DCS are to ensure that the statement
reaches the ultimate destination and
ultimate consignee and/or end-user(s) of
the item. The DCS helps such parties
understand that the items were exported
under the U.S. export control system, so
they will understand their
responsibilities under the U.S. export
control system. Ensuring that the DCS is
placed on the document that has the
greatest likelihood of reaching the
parties that will ultimately receive and
use the item is the best way to protect
the interest of all parties that participate
in exports that are subject to the EAR
and ITAR. This includes exporters of
non-600 series and non-9x515 items
under the EAR. An effective DCS is
important for protecting U.S. national
security and foreign policy interests.
Parties outside the United States that
will receive and use an item that is
“subject to the EAR” or “subject to the
ITAR” must be aware that the item was
exported to them under the U.S. export
control system in order to be able to
comply with the EAR or the ITAR.

Objectives Achieved

Comment 5: Several commenters
indicated the objectives of the proposed
rule were achieved because of the
following reasons: (1) Will eliminate
confusion regarding which statement to
use for shipments that include both
items subject to the ITAR and items
subject to the EAR, (2) incorporating the
DCS into the commercial invoice will be
much more likely to achieve the
intended purpose of the DCS; and (3)
having common text for the DCS will
significantly simplify the export
process.

BIS response: BIS agrees.

Objectives Partially Achieved

Comment 6: Better to create a second
DCS for use with ITAR and ‘600 series”
and mixed shipments.
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BIS response: BIS disagrees. This
suggestion would create unneeded
complexity. The concerns raised by
exporters of non-600 series and non-
9x515 items can be addressed without
creating separate forms for different
types of items.

Comment 7: Harmonized text right
step. But DCS requirements need to be
identical to achieve the intended
objective.

BIS response: BIS agrees. The intent
was to have the DCS text be identical,
so any slight differences are being
harmonized. This final rule makes the
following regulatory changes to address
this public comment:

In § 758.6, introductory text of
paragraph (a), this final rule makes a
conforming edit for text used to ensure
the text is the same under the EAR and
ITAR DCS. In the first sentence of
paragraph (a) introductory text, this
final rule is removing the term ‘“‘shall”
and adding in its place the term “must.
This change is being made to harmonize
the EAR text with the text used in the
ITAR DCS rule. Commerce and State
intended for these words to be the same,
but the Commerce and State proposed
rules differed, so BIS is making this
change in the Commerce final rule. This
inconsistency was identified in one of
the comments, including the suggestion
of adopting State’s text because it was
clearer regarding it being a requirement.
BIS agrees.

Objectives Not Achieved

Comment 8: There should be some
way to ensure that this DCS information
is communicated to all parties involved
and not just to the first party the items
will be exported to in the transaction.
Often the export occurs to a sales agent/
reseller in the foreign country who will
first receive the shipment, but they may
not be the actual end-user and may be
in a country that is not the ultimate
destination.

BIS response: BIS agrees. BIS has
added text as described below to
address such scenarios, along with also
providing guidance on how the DCS
provisions interact with other EAR
provisions, which was noted by several
other comments as a concern with
potential overreach.

Comment 9: This appears to be a case
of harmonization for the sake of
harmonization, and would appear to
have the potential to create substantial
confusion among recipients, impose
significant burdens without a
correspondingly significant benefit to
the government.

BIS response: BIS disagrees. Several
other commenters noted the concern in
particular over mixed shipments and

’

that the objectives of the rule would be
met. BIS disagrees that there would not
be benefits to the United States
Government. An effective U.S. export
control system requires effective
reexport controls, which at its most
basic level means reexporters
understand that an item is subject to
U.S. reexport controls. Ensuring that the
DCS actually goes out of the U.S. and
reaches the parties that will receive the
items is key to the United States
Government’s ability to achieve its
objectives in this area with the DCS.

Comment 10: Statement that
commercial invoice and contractual
documentation would be most likely to
travel with shipment not necessarily
correct.

BIS response: BIS disagrees. For the
commercial invoice, several other
commenters disagreed with this
commenter’s assertion. Requiring the
DCS on contractual documentation was
not adopted in this final rule, so that
part of the comment is no longer
applicable.

Decreases Burden

Comment 11: Single DCS statement
will make it easier to automate because
the same DCS will be used for EAR and
ITAR shipments.

BIS response: BIS agrees.

Increases Burden

Comment 12: Changes to the DCS can
be costly because it requires recoding
the logic for each enterprise resource
planning (ERP) system printing the DCS
in the export control documentation.
Some companies may have several
different ERPs, which further increases
the burden.

BIS response: The delayed effective
date is intended to ease this initial
burden of transitioning to the new DCS,
which BIS expects will subside quickly
and that over the mid to long term the
DCS text will ease the burden. BIS
acknowledges that there will be a
minimal one-time burden on exporters
as they need to update the DCS text on
an existing document that already
requires the DCS, but BIS expects this
to be a one-time cost, not a recurring
one. The delayed effective date of 90
days will also ease the cost on exporters
who have already pre-printed the DCS
on their commercial invoice documents
by allowing such exporters to use that
remaining stock of commercial invoices
during the transition period prior to the
effective date. In addition, several
commenters noted that their systems are
set up to prepopulate the commercial
invoice, so limiting the requirement to
the commercial invoice should ease the
burden significantly. Current EAR DCS

requirements already extend to the
invoice (which has the same meaning as
commercial invoice), so exporters’ ERP
systems should already be set up for this
requirement and the extent of the
change is limited to updating the text of
the statement. Not adopting the
proposed requirement to include the
DCS on the contractual documentation
will significantly reduce the amount of
changes needed to ERP systems. This
commenter also wanted the ability to
continue to include the DCS on the
shipping documents. Nothing in the
final rule would prohibit continuing
that practice, which will also reduce the
number of changes needed to ERP
systems, except for updating the text
used.

Comment 13: Extending to intangible
exports would create a significant
burden.

BIS Response: BIS agrees. BIS has
added changes in this final rule to
clarify the EAR DCS is only required on
the items exported in tangible form.
This final rule makes the following
regulatory changes to address this
public comment:

In § 758.6, introductory text of
paragraph (a), this final rule clarifies
that paragraph (a) applies only to items
shipped, i.e., exported in tangible form.
As discussed above in response to the
public comments, several commenters
were concerned that the use of the
defined term “export” would be a
significant expansion of the DCS
requirement by requiring the DCS for
tangible as well as intangible exports.
BIS had intended this broader scope
when using the term “export,” instead
of the undefined term shipment, in the
proposed rule. However, in reviewing
the public comments and in discussing
the practice under the ITAR, BIS accepts
the public comments on the Commerce
rule to clarify that the scope of the DCS
requirement only applies to items on the
Commerce Control List that are shipped
(exported in tangible form). Therefore,
this final rule adopts in paragraph (a)(1)
the term “shipped (i.e., exported in
tangible form)” rather than the term
“export.”

In § 758.6, paragraph (a)(2), this final
rule removes the term “exported” and
adds in its place the phrase “shipped
(i.e., exported in tangible form).” This
clarification is made for the same
reasons why, as described above, the
similar changes were made to paragraph
(a)(1) in response to public comments.

Concerns About Costs To Implement

Comment 14: Large and small
exporters will incur costs that are
dependent on size, but significant in
any case. Large exporters will have to
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retool their ERP systems to collect
information they are not presently
collecting (e.g., end-user) and insert it
into documents they do not currently
generate with a DCS.

BIS response: The commenter is
concerned about having to account for
changes in the ERP system, but this
concern is not warranted because the
proposed rule did not change any of the
obligations of the parties to the
transaction in these situations under the
EAR. BIS is clarifying that these
obligations of the parties to the
transactions will not change, which also
addresses the ERP changes concern.
These concerns about the extent of
changes required to the ERP systems
were based on an incorrect
understanding that the obligations of the
parties to the transactions were also
proposed to change in addition to the
DCS proposed changes. As discussed
elsewhere in this final rule, BIS is
clarifying that this is not the case.

Concerns With Proposed DCS Text

Comment 15: There is no justification
for requiring the inclusion of the new
DCS on documentation associated with
NLR exports, as such exports require no
authorization from the U.S.
Government. Such a requirement would
be unnecessarily burdensome and
should be eliminated.

BIS response: BIS disagrees. The
requirement to include the DCS for most
NLR shipments is an existing EAR DCS
requirement. An item that can be
exported NLR to one country or one end
user or end use may require an EAR
license for subsequent transfers (in-
country) or reexports. For example,
NS1, RS1, or MT1 controlled items
could go NLR to Canada, but would be
subject to a worldwide license
requirement for any subsequent
reexport. Further, there are certain
persons in Canada on the Entity List
who are subject to a license requirement
for all items subject to the EAR,
including a license requirement for
transfers (in-country). Merely because
the initial export can be made under the
NLR designation does not preclude that
subsequent reexporters or transfers (in-
country) will require a license.
Accordingly, no new burden is being
imposed because the existing DCS
requirements require it for NLR
designated shipments and the policy
rationale for why a DCS is needed for
NLR shipments has not changed.

Comment 16: Proposed rulemaking
requires a DCS to be included whenever
any item on the CCL is exported.
Because exports are defined to include
both tangible and intangible transfers,
this requirement can be construed to

require the DCS to be included on both
physical shipments as well as intangible
transfers (e.g., when software is
downloaded). They propose that the
requirements should be limited to
physical (tangible) exports only.

BIS response: BIS agrees. BIS has
made changes in this final rule to clarify
the DCS only applies to shipments
(exports in tangible form). This final
rule makes the following regulatory
changes to address this public comment:

In § 758.6, paragraph (a)(1), this final
rule removes an unneeded phrase.
Specifically, this final rule removes at
the beginning of paragraph (a)(1) the
phrase “For any item on the Commerce
Control List being exported” because
the text is not needed. The text is not
needed because the same text is already
stated in the introductory text of
paragraph (a). This will shorten and
simplify the text of paragraph (a)(1)
without changing the requirements of
this paragraph, or the requirements
specified in paragraph (a)(2).

Comment 17: Clarifying that the DCS
provisions are limited to shipments
(tangible exports).

BIS response: After reviewing the
public comments, this final rule limits
the requirement to shipments, i.e.,
tangible exports, but notes that when a
commercial invoice does exist for
intangible exports that BIS recommends
as a good compliance practice to
include a DCS or other export control
related information that may be
relevant.

Comment 18: Retain the phrase
“excluding EAR99 items” in the text of
§ 758.6 for maximum clarity.

BIS response: BIS agrees. This final
rule makes the following regulatory

changes to address this public comment:

In § 758.6, introductory text of
paragraph (a), this final rule clarifies
that items designated as EAR99 do not
require a DCS. The proposed rule in the
preamble explained that items
designated as EAR99 did not require the
DCS, and several of the public
commenters agreed. However, some of
the commenters suggested that this
clarification also needed to be added to
the regulatory text in paragraph (a)(1).
BIS believes the reference in the text of
paragraph (a) to “items on the
Commerce Control List” already
clarifies that the requirement would not
extend to items designated as EAR99.
However, BIS does agree with the
commenters that for people not familiar
with the EAR, such as certain foreign
purchasers or consignees that would be
receiving commercial invoices with this
DCS, that this nuance of the Commerce
Control List may not be well understood
and could lead to misunderstanding.

BIS agrees that although the text may be
slightly redundant that it will be helpful
in particular for those not as familiar to
the EAR, so the final rule is adding the
phrase “or the item is designated as
EAR99” to the introductory text of
paragraph (a) to clarify items designated
as EAR99 do not require a DCS.

Comment 19: Clarify whether the use
of the term “end-user” in the proposed
language implies the creation of a new
regulatory requirement to identify all
potential end-users on all documents for
which a DCS is required.

BIS response: The term “end user”
does not create a new regulatory
requirement. This final rule makes the
following regulatory changes to address
this public comment:

In § 758.6, paragraph (a)(1), this final
rule removes the term “specified”
before the phrase “country of ultimate
destination.” The use of the term
“specified,” raised concerns for several
of the commenters regarding whether
the inclusion of this term would change
other obligations of the parties to the
transaction in these situations under the
EAR for how exports are treated, in
particular for subsequent reexports or
transfers (in-country). BIS did not
intend to change the obligations of the
parties to the transaction in these
situations under the EAR. In order to
address these concerns, BIS has
removed the term “‘specified.” BIS, to
address the public comments in this
area, in particular misunderstandings
for how the text of paragraph (a)(1)
would be applied in the EAR context, is
including Note 2 to paragraph (a)(1) to
clarify the application of the phrase
“country of ultimate destination,”” along
with adding two other notes for
paragraph (a)(1) to address
misunderstandings for how paragraph
(a)(1) would be applied in the EAR
context.

In § 758.6, paragraph (a)(1), this final
rule is also adding the term ‘““ultimate
consignee” before the term “end-user,”
along with making the term “end-user”
plural by adding an ““s” to clarify that
the requirement applies to the “ultimate
consignee” or “end-user(s).” This final
rule did not adopt the term “or
consignee” that followed the term “end-
user” in the proposed rule. Certain
commenters requested clarification
regarding to which consignees the
requirement specified in paragraph
(a)(1) was intended to apply, which the
more specific text of “ultimate
consignee or end-user(s)” addresses. To
achieve the objectives of the DCS, the
commercial invoice must be provided to
those two types of consignees: ultimate
consignee and end-user(s), as
applicable.
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Comment 20: Commercial invoice and
shipping documents currently in most
cases do not include end users.

BIS response: BIS is aware of this, but
the commercial invoice is still deemed
to be the most appropriate document to
achieve the objectives of the DCS. BIS
will be adding FAQs to the BIS Web site
to provide additional application
guidance on applying the DCS in
different scenarios.

Comment 21: Insert the phrase
“ultimate consignee or” before the term
end user.

BIS response: BIS accepts this
suggestion which may mitigate the
concerns people have with needing to
include the end user on every document
that requires the DCS.

Comment 22: Delete the term
“ultimate” before the term
“destination” and delete the term
“ultimate end user.”

BIS response: BIS will delete the term
ultimate before those two terms.

DCS Text Is Too ITAR Specific and Will
Be Difficult To Understand in EAR
Context

Comment 23: Clarify the application
of the DCS text in the EAR context as
it relates to other EAR provisions, such
as shipments to distributors and NLR
and multi-step shipments.

BIS response: Many of the
commenters that raised concerns
regarding the burden or other major
concerns were focused on how the DCS
text seemed more appropriate for the
ITAR regulatory construct than the EAR
regulatory construct. These commenters
thought that this rule proposed broader
changes than intended, and therefore
several of them raised significant
concerns. For example, they raised
concerns about how shipments to
distributors would be handled in light
of the proposed DCS text. In order to
address these concerns, BIS is defining
some of the key terms used in the DCS
text as they are interpreted in the EAR
context, including providing some
specific application examples, along
with adding notes to clarify the
applicability of the DCS requirements in
the context of the EAR. These changes
will address the various concerns in this
area that commenters raised related to
NLR shipments or multi-step
transactions that consist of discrete
controlled events (e.g., “‘exported” to a
distributor as one discrete controlled
event, and then a subsequent ‘‘reexport”
as another discrete controlled event
under the EAR). The proposed rule did
not change any of these other provisions
under the EAR, but the proposed text of
the DCS made some people worry how

the text would be applied in the EAR
context.

Comment 24: The proposed inclusion
of the phrase “or as otherwise
authorized by U.S. law and regulations”
is more likely to cause confusion than
the current DCS with respect to items
that can be reexported NLR or under a
license exception, and lead recipients
erroneously to believe that all U.S.-
origin items require a specific reexport
license. Some exporters have tried to
use phrases in export control
contractual clauses that limit reexports
“unless otherwise approved in writing
by the U.S. government or authorized by
U.S. law or regulation.” Such phrases
are understood by sophisticated
reexporters, but they inevitably lead to
questions about why a reexport license
is required, when no export license was
required in the first place.

BIS Response: To address this
commenter’s concern, this final rule
includes several clarifications to key
terms used, including a new note to
define what is meant by “or as
otherwise authorized by U.S. law and
regulations.” This final rule makes the
following regulatory changes to address
this public comment:

In § 758.6, addition of Note 3 to
paragraph (a). This final rule adds Note
3 to paragraph (a) to clarify what is
meant in the EAR context by the phrase
“or as otherwise authorized by U.S. law
and regulations.” The note as of the
effective date of this final rule will now
acknowledge that the phrase includes
not just license exceptions, but also
shipments made under ‘no license
required’ as well as reexports of foreign
made items containing less than de
minimis U.S. origin controlled content.
Some of the commenters acknowledged
that the use of this phrase was also
explained in the preamble of the
proposed rule. However, other
commenters did not understand this
nuance of this proposed regulatory text.
Most of those commenters also
requested that BIS make this nuance of
the EAR more explicit in regulatory text,
in particular to avoid people outside the
United States incorrectly believing that
the new Commerce DCS provisions
were intended to change or limit the
applicability of the EAR de minimis
provisions, or the EAR direct product
rule provisions. The Commerce DCS
proposed rule did not intend to change
any EAR related provisions related to de
minimis or the direct product rule,
which is also the case with the
Commerce final rule published today.
BIS agrees with the commenters that
making the intended meaning of the
phrase “‘or as otherwise authorized by
U.S. law and regulations” clearer will

help understanding of the DCS
provisions in the EAR. Therefore, this
final rule is adding Note 3 to paragraph
(a)(1) to address these comments.

Concern That State and Commerce
Documents Are Not Harmonized for
DCS

Comment 25: Commerce and State
should require the DCS on the same
document(s).

BIS response: Commerce and State
agree that, in addition to harmonizing
the text of the DCS, the requirements
regarding the documents on which it
needs to be placed should be
harmonized as well. Commenters
supported the Commerce proposal of
including it on the commercial invoice.
After reviewing the public comments,
Commerce and State agree that using the
same document for the requirement is
the best approach.

Comment 26: Export clearance phase
of corporate export controls compliance
programs relies heavily on information
technology (IT) as standardization
conserves resources and improves
compliance. By having different DCS
implementation requirements for the
ITAR and EAR, the proposed regulation
will force companies to have two
different IT systems—one for the ITAR
and one for the EAR. Companies will
have to re-train their compliance staff to
be able to determine which commercial
document to insert the required DCS
statement. This proposal will increase
compliance costs. Different documents
for DCS will increase likelihood of
violations.

BIS Response: BIS agrees. BIS will
require the DCS on the same document,
the commercial invoice, as required by
State.

Supports Using Commercial Invoice

Comment 27: Supports this proposed
requirement and recognizes this change
as a key element to reinforcing the
intent of the regulation which is to
provide the foreign consignee with
needed information to ensure
compliance with the EAR. The foreign
consignee is far more likely to receive
the commercial invoice and contractual
documents between the shipper/USPPI
and consignee/buyer than any
transportation documentation produced
by the carrier/forwarder for any such
contract of carriage.

BIS response: BIS agrees. However, as
noted elsewhere in this final rule, BIS
is limiting the documentation
requirement to the commercial invoice.

Comment 28: Exporters generate
commercial invoices, but freight
forwarders and/or carriers generate bills
of lading and air waybills. Imposing
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requirements on exporters that they
must then flow to other parties to a
shipping transaction adds complexity
and compliance risk.

BIS response: BIS agrees. The
Commerce proposed rule already took
these factors into account in proposing
that the DCS be placed on the
commercial invoice and contractual
documentation (documents created by
exporter). As described elsewhere in
this final rule, the requirement is
limited to the commercial invoice
(document created by exporter).

Comment 29: Supports the approach
taken by BIS for using commercial
invoice and contractual documentation,
and in particular for recognizing that
this lengthy statement does not offer
value on the transport document (bill of
lading, air waybill) and that the DCS
should be required only on the
commercial and contractual documents
that relate to the transactions between
the vendors, purchasers and other
parties that may be involved in the
commercial relationship for exports.

BIS response: BIS agrees, but as noted
elsewhere in the final rule the
requirement will be limited to the
commercial invoice.

Concerns With Using Commercial
Invoice

Comment 30: Invoices are usually
filed by the finance function that is
responsible for payment and they may
not take any action on this information
(e.g., restriction on further re-sale/
transfer to the end-user); explicitly
stating export restriction on the
contractual documents would be a more
effective way to communicate the
importance of compliance with the U.S.
exports regulation and use of the items.

BIS response: Other commenters did
not support using contractual
documentation. BIS notes that although
the personnel involved in financial
management of a company (e.g., those in
accounts payable) may receive the
commercial invoice either at the time
the items shipped (exported in tangible
form) are received or before, at some
point in the process typically the
commercial invoice is matched up with
what was received. If the DCS reaches
the ultimate consignee or end-user(s)
before the item is subsequently
reexported or transferred (in-country) to
another party, it helps to achieve the
objective of putting the reexporter or
transferor on notice that the items are
subject to U.S. export controls.

Comment 31: BIS uses the term
“commercial invoice” but DDTC uses
the term “invoice.” For some exporters,
the term “invoice” refers to the final
billing document that moves

electronically, whereas the commercial
invoice moves with the freight.

BIS response: BIS agrees that the
terms should be harmonized. Based on
other comments received, the term
commercial invoice is well understood
by industry, as well as by BIS’s Office
of Export Enforcement, so this final rule
adopts the term commercial invoice.

Comment 32: Commercial invoices do
not accompany items during shipment.
In today’s business processes, invoices
are sent either electronically (the
preferred method) or in hard copy
directly to the buyer’s accounts payable
department. The invoice is not sent to
those who might divert the items. In
compliance with the EAR, the DCS is
currently printed on the invoice, but
doing so arguably does not serve the
purpose BIS intends.

BIS response: Several other
commenters supported BIS’s position
that the commercial invoice is the
document most likely to travel to the
end of the export. However, BIS
acknowledges and understands that in
certain cases a commercial invoice may
be sent prior to the items being shipped
(exported in tangible form), so this final
rule does not specify the timing of when
the commercial invoice must be sent,
but simply specifies the requirement
that the commercial invoice must
include the DCS. BIS intends to add
FAQs to the BIS Web site once this final
rule is published to provide additional
application guidance to exporters.

Comment 33: Changing requirement
from ‘““accompanies the shipment” to
when “such documentation exists” is a
significant expansion of the DCS
requirement for little benefit to U.S.
national security.

BIS response: BIS disagrees. As was
noted by several commenters the DCS
requirements under the EAR and ITAR
we need to take into account how
business is conducted in order for
exporters to effectively comply and to
achieve the export control objectives of
protecting U.S. national security and
foreign policy interests. Because the
phrase “accompanies the shipment” is
limiting and does not take into full
account how documents are transmitted
related to exports in certain cases, BIS
does not accept the suggestion, which
conflicts with the larger objectives of
what the DCS provisions are trying to
achieve.

Supports Using Contractual
Documentation

Comment 34: The contractual
documents and commercial invoice are
intended to detail the entirety of the
transaction between the parties that are
engaging in the transfer of the items.

Incorporating the DCS into those
documents is much more likely to
achieve the intended purpose of the
DCS than is including that information
on the air waybill.

BIS response: BIS agrees. However, as
noted elsewhere in this final rule, BIS
is limiting the documentation
requirement to the commercial invoice.

Concerns for Using Contractual
Documentation

Comment 35: The proposed
requirement to include the DCS on
contractual documentation raised
significant concerns among the majority
of commenters, even those that strongly
supported the proposed rule. These
commenters included a number of well
supported reasons for why the use of
contractual documentation would be
needlessly burdensome and not achieve
the stated objectives in the proposed
rule. These reasons included the
following: (1) The term “‘contractual
documentation” was not defined and
could be overinclusive of documents,
including contractual documentation
that are not related directly to items that
would be exported, but would still
create a significant administrative
burden in keeping track of certain
contractual documentation that would
require the DCS from those that would
not; (2) grandfathering of existing
contractual documentation, where some
commenters noted that amending
existing contracts to include the DCS
would require amending thousands of
contractual documents; (3) would
require a U.S. company to have prior
knowledge during negotiations for what
the item that is subject to the contract
that will actually be exported, which
often is unknown at the time a contract
is signed; (3) handling changes in
classification that may impact previous
contracts would require contractual
documents to be revised; (4) including
the DCS in contractual documentation
may exacerbate foreign parties’ concerns
over acknowledging U.S.
extraterritoriality; and (5) if the ultimate
goal of the proposed rule is to avoid
diversion, most commenters noted that
requiring the DCS to be included on the
commercial invoice will suffice—
meaning the objectives of the DCS could
be achieved more efficiently by only
requiring it on the commercial invoice
without creating the significant burdens
that would be required to include it on
contractual documentation.

BIS response: Commerce and State
agree with the public commenters that
removing the requirement to include the
DCS on the contractual documentation
is warranted. The public comments
were persuasive that including a
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requirement to include the DCS on the
contractual documentation would create
a significant amount of unneeded
complexity and in most cases would not
achieve the stated objectives in the
Commerce and State proposed rules.
Based on the public comments received
and additional review by Commerce and
State, limiting the requirement to
include the DCS on the commercial
invoice is sufficient to meet the stated
objectives in the Commerce and State
proposed rules, and therefore this final
rule does not adopt the proposed
requirement to include the DCS on
contractual documentation. This final
rule makes the following regulatory
changes to address this public comment:

In § 758.6, introductory text of
paragraph (a), this final rule removes
the undefined term ‘““contractual
documentation.” As discussed above,
there was considerable concern raised
regarding the inclusion of the undefined
term ‘“‘contractual documentation.”” BIS
is not including the undefined term
“contractual documentation” and
instead, as explained above, is limiting
the requirement under the EAR to the
commercial invoice. The Department of
State will only require the DCS to be
placed on the commercial invoice under
the ITAR.

Create a New Document Specific To
Export Controls for Use With DCS

Comment 36: Provide the DCS and
other export control information (e.g., as
“600 series” or a 9x515 ECCN
classification) on a completely separate
document that can serve multiple
purposes and can be sent with the items
being shipped or separately in order to
convey to the consignees that the items
are U.S. export regulated and are
intended only for the designated end
user and the destination identified. This
should be similar to a certificate of
compliance or documents of similar
nature (usually from a quality
perspective) that are usually sent to
customers.

BIS response: BIS appreciates the
effort this commenter put into the idea,
including the templates they created,
but ultimately BIS believes that it would
be unduly burdensome to create a
requirement to generate a wholly new
document. Therefore, although we
acknowledge there would be some
benefits to what the commenter had in
mind, BIS believes that it is still
preferable to require the DCS on an
existing document (the commercial
invoice) that is created in the normal
course of business. Other public
comments support this conclusion.

Allow Flexibility for Exporters To
Decide Which Document To Include
DCS on, but Require It on One
Document That Accompanies Physical
Shipment

Comment 37: The regulations should
not prescribe the specific document that
must include the DCS, but instead
require that it appear on one document
that accompanies the item to the
ultimate destination. Which document
will contain the DCS should be
determined by the exporter in light of its
shipping practices.

BIS response: BIS disagrees. This
would create a burden on exporters and
other parties to the transaction, as well
as the United Stated Government in
conducting checks to confirm that
exporters are in compliance. Allowing
for exporters to pick and choose the
document would create more burden
than benefits that would come from
allowing that level of flexibility because
exporters and other parties to the
transaction would need to adopt
processes to identify on a transaction by
transaction basis, which document
contained the required DCS. Variability
would provide flexibility, but also
impose implementation costs. Requiring
and identifying a single document, the
commercial invoice, creates
predictability, will facilitate the
adoption of standardized processes and
will reduce implementation costs. In
addition, exporters are free to place the
DCS on additional documents, but at a
minimum the final rules published
today by Commerce and State require
the DCS to be placed on the commercial
invoice.

Suggested Notes To Add to DCS Section

Comment 38: In the Supplementary
Information, BIS states that, ““. . . in the
context of this EAR paragraph
“authorized” would also include
exports that were designated under No
License Required (NLR).” This would be
useful information to include in § 758.6.

BIS response: BIS agrees. BIS has
added a note to specify this concept as
described earlier in the BIS response
above to Comment 6.

Other Changes To Enhance Usefulness
of DCS in Preventing Diversions

Comment 39: A requirement should
be added that all the parties (consignees
involved in the transaction between the
U.S. exporter and the ultimate end user)
should somehow be communicated to
about the U.S. regulations restricting
further export/transfer to anyone or to
any country other than the end user and
ultimate destination should be
considered in the final export process.

BIS response: Based on other
comments received there would likely
be significant concern about the burden
created and the complexity of
compliance programs caused by
implementing such a requirement. The
parties helping to facilitate the
movement of the item to the end of the
export are simply moving the item to
the ultimate consignee or end user(s).
The focus of the DCS on the commercial
invoice is to ensure that it reaches the
ultimate consignee and/or end user(s)
that will be in a position to make a
subsequent reexport or transfer (in-
country), so they are aware the item in
question is subject to U.S. reexport
controls. As discussed in other parts of
this rule, BIS is defining some of the
terms used in the DCS text and adding
some clarifying notes to provide
additional context for how the DCS is
applied in the EAR context.

Request for Delayed Effective Date

Comment 40: Requests that BIS
strongly consider setting the
implementation date 180-240 days after
publication of the final rule to allow
sufficient time for all affected parties to
make the required changes to system
programming, document revision and
related procedural tasks. Other
commenters had requested a 180 day
delayed effective date, along with a
delayed compliance date.

BIS response: Commerce and State
agree that a delayed effective date is
warranted and will delay the effective
date of this final rule for 90 days after
publication. This delay of effective date
will allow exporters, as well as other
parties to which these revised DCS
requirements will apply, to make any
needed changes to their export
compliance systems and business
processes.

Request for Public Meetings or
Additional Proposed Rules Prior to
Final Rule Publication

Comment 41: Request for public
meetings for public to comment and
requests for Commerce and State
outreach for the new changes to be
implemented.

BIS response: BIS values public
participation in the rulemaking process.
Through the public comment process,
BIS has provided adequate opportunity
for comment and has addressed the
concerns that were raised. Therefore,
BIS does not accept the request to
conduct public meetings prior to
publishing a final rule. In regard to the
request for conducting outreach, BIS
agrees that this is a good idea and
intends to add updated DCS information
to our already robust ECR related
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outreach activities, including to
instruction at seminars and to the
Frequently Asked Questions on the BIS
Web site.

Comment 42: A public comment
period with relevant meetings will
provide the necessary fora to engage
with the government and discuss
mutually-beneficial alternatives to
accomplish the government’s objectives
without putting any sector of the trade
at an inappropriate disadvantage.

BIS response: Commerce and State
already provided an opportunity for
public review and comment on the
proposed rules. Commerce and State
have considered those public
comments, which were generally
supportive of the rule, and for those
commenters that raised concerns,
Commerce and State were able to refine
what was proposed to address those
comments and better achieve the stated
objectives. Therefore, there is no need
for an additional proposed rule or
engaging in public meetings before
moving forward with final rules, which
would delay the reductions in burdens
included in the Commerce and State
final rules, as well as delaying the
benefits for better protecting U.S.
national security and foreign policy
interests by adopting these more
effective DCS requirements under the
EAR and the ITAR. No party will be
placed at an inappropriate disadvantage
as a result of this rule being published
in final form because all interested
parties had an opportunity to review the
proposed rule and make comments for
improving the proposed DCS
requirements. BIS by addressing those
comments in this final rule has led to an
improved rule that better achieves the
stated objectives. As noted above,
Commerce and State have a robust
outreach program for ECR related
changes and intend to conduct robust
outreach regarding the new DCS
requirements included in the final rules
published today, in particular during
the 90 day transition period prior to the
effective date.

Including “600 Series”” and 9x515
ECCNs on Same Documents as DCS

Comment 43: Require the items level
classification for 9x515 and ‘600 series”
items. In consideration that sub-
categories of a same ECCN may not be
subject to the same controls (for
instance 9A610.x and 9A610.y.1), we
suggest that the text be amended to
request not only the ECCN, but also the
corresponding subcategory.

BIS response: This comment is
outside the scope of the proposed DCS
rule.

Comment 44: While the requirement
to place the DCS found in § 758.6(a)(1)
on the commercial invoice is
reasonable, the requirement to place the
DCS and the ECCN for ““600 series” or
9x515 item, when required, on
contractual documentation, when such
contractual documentation exits, may
require a level of specificity that is not
available at the time of contracting. The
suggested change would clarify that the
contract itself need not contain each
“600 series” or 9x515 ECCN if
subsequent contract implementing
documentation will be the vehicle by
which actual commitments for shipment
of such items are made.

BIS response: As noted elsewhere in
this final rule (see BIS response above
to Comment 35 under the heading
Concerns for using contractual
documentation), BIS is not including
contractual documents in the final rule,
so this comment is no longer applicable.

Broadening Scope of DCS To Also Alert
People Receiving Incorporated 9x515
and “600 Series” of Such Content

Comment 45: There is no requirement
to include a DCS for end items that
include ECCN 9x515/600 series de
minimis content. This creates a risk
related to restrictions on the use of de
minimis for Country Group D:5
countries. For example, a non-U.S.
prime may receive a system or sub-
assembly from an Asian or European
supplier for integration into an end-
item. That system or sub-assembly may
contain ECCN 9x515/600 series de
minimis content from another supplier.
The non-U.S. prime may never know
about the ECCN 9x515/600 series
content since there is no requirement for
the re-exporter to disclose this
information, which may raise a
compliance issue when considering
further retransfer to Country Group D:5
countries.

BIS response: This comment is
outside the scope of the DCS proposed
rule, but it is something that BIS will
evaluate further. However, as a best
practice, BIS does encourage companies
to work together to assist each other in
complying with the EAR requirements,
whether that is in the United States or
outside the United States when items
that may be subject to the EAR are
involved.

Add Provisions To Rescind Previous
License Conditions for Currently Valid
Licenses That Include a Condition That
Current DCS Needed To Be Included on
Current DCS Required Documents
Comment 46: Recommend a statement

in a final rule to clarify that for existing,
valid licenses previously issued by BIS,

any license condition to place a DCS on
any shipping documentation (e.g., on all
bills of lading or air waybills) not
specifically required in the revised EAR
is rescinded. A common current license
condition is as follows: “Place a
Destination Control Statement on all
bills of lading, air waybills, and
commercial invoices.” This clarification
will relieve exporters with numerous
licenses, wherein the license condition
to apply DCS to shipping
documentation appears, from the need
to petition the Commerce Department
for relief from the condition.

BIS response: BIS confirms that a
condition on a license issued prior to
August 17, 2016 to place a destination
control statement on documents other
than the commercial invoice would no
longer be applicable as of November 15,
2016.

Summary of the Regulatory Changes
Being Made in This Final Rule to
§758.6

The heading of § 758.6 of the EAR
remains the same. However, the
provisions that were under paragraph
(b) prior to the effective date of this final
rule are being moved to a new
paragraph (a)(2). Further, new paragraph
(a)(2) specifies that the ECCN for each
9x515 or ‘600 series” item being
shipped (exported in tangible form)
must be included. This is the same
requirement that was in paragraph (b)
prior to the effective date of this final
rule, although it is slightly shortened
because the introductory text of
paragraph (a) is specifying some of the
requirements that previously were
included in paragraph (b), specifically
the documents for which the 9x515 and
“600 series” classification must be
included under this section. The
commercial invoice is the same
document that the DCS is included on,
so this change is shortening and
simplifying this section by moving the
text of paragraph (b) to paragraph (a)(2).
This change will reduce the number of
documents upon which this
classification needs to be included on to
conform with the DCS changes
described below.

The introductory text paragraph (a) in
this final rule specifies that the exporter
shall incorporate the information
specified under paragraphs (a)(1)
(destination control statement) and
(a)(2) (ECCN for 9x515 or ‘600 series”
item being shipped (exported in tangible
form)) as an integral part of the
commercial invoice. The changes in this
final rule mean this section of the EAR
no longer includes, as of the effective
date of this final rule, a requirement to
include the DCS on the air waybill, bill
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of lading or other export control
documents, and instead is limiting the
requirement to the commercial invoice.
Consistent with the DCS provisions
prior to the effective date of this final
rule, this final rule is not requiring an
EAR DCS for exports of EAR99 items or
items exported under License Exception
BAG or GFT. Any other shipment
(tangible export) from the United States
of any item on the CCL would require
the DCS as specified in paragraph (a)(1)
and any shipment (tangible export) of a
9x515 or “600 series” ECCN would also
need to be specified on the commercial
invoice as specified in paragraph (a)(2).
The text of the harmonized DCS in
this final rule is being specified under
revised paragraph (a)(1) of § 758.6 of the
EAR. The new DCS this final rule adds
does not include EAR-specific language,
but rather adopts text that is equally
applicable under the ITAR as well as the
EAR. However, this final rule adds
several clarifying notes to clarify how
the DCS provisions are applied in the
EAR context. The first sentence of the
statement added by this final rule
specifies that “these items are
controlled by the U.S. Government and
authorized for export only to the
country of ultimate destination for use
by the ultimate consignee or end-user(s)
herein identified.” For clarification this
final rule moved the position of the
phrase “by the United States
Government” to the first sentence. This
is a clarification to ensure that exporters
understand that “only”” modifies
“authorized”” and not “controlled.” This
first sentence is intended to alert the
person outside the United States
receiving the item that the item is
subject to U.S. export laws and
regulations and was authorized by the
U.S. Government for export. In addition,
the first sentence in this final rule
specifies that the items are authorized
for export only to the country of
ultimate destination for use by the
ultimate consignee or end-user(s). The
new DCS included in this final rule uses
the term authorized, but in the context
of this EAR paragraph “authorized”
would also include exports that were
designated under No License Required
(NLR). This final rule adds a new Note
1 to paragraph (a) to specify this in the
regulatory text in regards to the
applicability of NLR. This final rule
adds Note 2 to paragraph (a) to specify
the phrase ““‘country of ultimate
destination”” means the country
specified on the commercial invoice
where the ultimate consignee or end
user will receive the items as an
“export.” This note will assist the
exporter’s understanding of the use of
this phrase in the context of the EAR.

The second sentence of the new
harmonized DCS being added in this
final rule focuses on alerting the persons
receiving the items that they may not be
resold, transferred, or otherwise be
disposed of, to any other country or to
any person other than the authorized
ultimate consignee or end-user(s), either
in their original form or after being
incorporated into other items, without
first obtaining approval from the U.S.
government or as otherwise authorized
by U.S. law and regulations. Similar to
the first sentence, this second sentence
is adopting common text that can be
used under the ITAR and the EAR. The
application of this second sentence is
different under the ITAR and the EAR
due to the different types of
authorizations and other approvals in
the respective regulations, as well as
other differences, such as the de
minimis requirements in the EAR,
which is not provided for in the ITAR.
The final rule adds a new Note 3 to
paragraph (a) to make this clearer in
regards to how this is applied in the
EAR context.

The advantage of the text included in
this final rule is that it adopts a new
harmonized DCS, while at the same
time is still flexible enough to not
impact other ITAR or EAR provisions
that do warrant differentiation, such as
the availability of de minimis
provisions, which are available under
the EAR.

Adopting a new harmonized DCS in
the final rule will simplify export
clearance requirements for exporters
because they will not have to decide
which DCS to include, especially for
mixed shipments containing both ITAR
and EAR items.

As of the effective date of the
Commerce and State final rules, an
exporter will still need to go through all
of the steps to determine jurisdiction,
classification, and license requirements,
and to obtain and use the proper
authorization under the respective
regulations, prior to moving on to the
respective export clearance
requirements under the ITAR or EAR. It
is important to remember when
reviewing the changes included in the
Commerce and State final rules that the
regulations still need to be reviewed and
evaluated in the context in which they
are intended to be applied, including
the steps for determining the applicable
export control requirements under the
ITAR and the EAR. For those parties
outside the United States that will be
receiving items under this new DCS
once this final rule becomes effective on
November 15, 2016, although the new
DCS is not ITAR or EAR specific, in the
case of the ITAR the classification of

USML items will be required on the
commercial invoice. This classification
will alert the parties that the items are
subject to the ITAR. For military items
under the EAR, because of the
requirement this final rule is including
in paragraph (a)(2) (which was required
under paragraph (b) prior to the
effective date of this final rule) of
§758.6 of the EAR, anyone receiving a
“600 series” military item or an ECCN
9x515 item will know that item is
subject to the EAR because the
classification information will also need
to be included on the commercial
invoice. For other EAR items, there is
not a requirement to include the
classification information, although BIS
does encourage the inclusion of that
information as an export compliance
best practice.

Removal of Paragraph (c)

BIS in this final rule removes the text
that was in paragraph (c) of § 758.6 prior
to the effective date of this final rule.
BIS did not receive any comments on
this proposed change and therefore is
implementing this change in this final
rule. Paragraph (c) was added recently
(January 23, 2015, 80 FR 3463) and
required prior to the effective date of
this final rule a special DCS for items
controlled under ECCNs for crime
control columns 1 and 3 reasons or
regional stability column 2 reasons
when those items are destined to India.
BIS proposed removing this requirement
because the benefit of this requirement
in paragraph (c) is outweighed by the
added complexity to the EAR of
including this country specific
requirement. Therefore, consistent with
the purpose of the retrospective
regulatory review, BIS removes
paragraph (c).

This final rule is the same as the May
22, 2015 proposed rule except for the
refinements explained above. These
changes address the public comments
and will achieve the objectives of
adopting a harmonized DCS
requirement under the EAR and ITAR.
These changes will help to further
achieve the objectives of ECR to
harmonize provisions between the EAR
and the ITAR where warranted.

The changes in this final rule will
ease the regulatory burden and
complexity for exporters, in particular
those with mixed shipments, which as
noted above is now a much more
common occurrence because of ECR.
These changes and the corresponding
reduction of documents that will require
the DCS (now limited to the commercial
invoices) will benefit all exporters
under the EAR, not just exporters of
“600 series” and 9x515 items. The DCS
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provisions in this final rule will better
achieve their stated objectives—
meaning all exporters will benefit
because the appropriate parties
(consignees in a position to make a
subsequent reexport or transfer (in-
country)) further down the line in
export transactions will be receiving the
DCS and other export control
information required under this section
as applicable.

These changes to the DCS provisions
under the EAR and the ITAR move
beyond harmonization for the sake of
harmonization, which as discussed
above was a concern of several of the
commenters in response to the proposed
rule. The changes in this final rule
achieve true harmonization in this area
of the U.S. export control system under
the EAR and the ITAR, while at the
same time improving the effectiveness
of these provisions under the EAR and
the ITAR, which ultimately will lead to
better informed parties to transactions
that are subject to U.S. export controls
and better protecting U.S. national
security and foreign policy interests. For
the reasons described above, Commerce
and State are publishing these final
rules today.

As required by Executive Order (E.O.)
13563, BIS intends to review this rule’s
impact on the licensing burden on
exporters. Commerce’s full retrospective
regulatory review plan is available at:
http://open.commerce.gov/news/2011/
08/23/plan-analysis-existing-rules. Data
are routinely collected on an ongoing
basis, including through the comments
to be submitted and through new
information and results from Automated
Export System data. These results and
data have formed, and will continue to
form, the basis for ongoing reviews of
the rule and assessments of various
aspects of the rule. As part of its plan
for retrospective analysis under E.O.
13563, BIS intends to conduct periodic
reviews of this rule and to modify, or
repeal, aspects of this rule, as
appropriate, and after public notice and
comment. With regard to a number of
aspects of this rule, assessments and
refinements may be made on an ongoing
basis. This is particularly the case with
regard to possible modifications that
will be considered based on public
comments described above.

Export Administration Act

Although the Export Administration
Act expired on August 20, 2001, the
President, through Executive Order
13222 of August 17, 2001, 3 CFR, 2001
Comp., p. 783 (2002), as amended by
Executive Order 13637 of March 8,
2013, 78 FR 16129 (March 13, 2013) and
as extended by the Notice of August 4,

2016, 81 FR 52587 (August 8, 2016), has
continued the Export Administration
Regulations in effect under the
International Emergency Economic
Powers Act. BIS continues to carry out
the provisions of the Export
Administration Act, as appropriate and
to the extent permitted by law, pursuant
to Executive Order 13222, as amended
by Executive Order 13637.

Rulemaking Requirements

1. Executive Orders 13563 and 12866
direct agencies to assess all costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distribute impacts, and equity).
Executive Order 13563 emphasizes the
importance of quantifying both costs
and benefits, of reducing costs, of
harmonizing rules, and of promoting
flexibility. This final rule has been
determined to be significant for
purposes of Executive Order 12866.

2. Notwithstanding any other
provision of law, no person is required
to respond to, nor is subject to a penalty
for failure to comply with, a collection
of information, subject to the
requirements of the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.) (PRA), unless that collection of
information displays a currently valid
OMB control number. This regulation
involves collections previously
approved by the OMB under control
number 0694-0122, “Licensing
Responsibilities and Enforcement.”” This
rule does not alter any information
collection requirements; therefore, total
burden hours associated with the PRA
and OMB control number 0694-0122
are not expected to increase as a result
of this rule. BIS acknowledges that there
will be a minimal one-time burden on
exporters as they need to update the
DCS text on an existing document that
already requires the DCS, but BIS
expects this to be a one-time cost, not
a recurring one. The scope of the text
change, which is very similar in length
to the current DCS, should be easy to
implement based on the public
comments received that strongly favored
using the commercial invoice for the
DCS requirement. You may send
comments regarding the collection of
information associated with this rule,
including suggestions for reducing the
burden, to Jasmeet K. Seehra, Office of
Management and Budget (OMB), by
email to Jasmeet K. Seehra@
omb.eop.gov, or by fax to (202) 395—
7285.

3. This rule does not contain policies
with Federalism implications as that
term is defined under E.O. 13132.

4. The Regulatory Flexibility Act
(RFA), as amended by the Small
Business Regulatory Enforcement
Fairness Act of 1996 (SBREFA), 5 U.S.C.
601 et seq., generally requires an agency
to prepare a regulatory flexibility
analysis of any rule subject to the notice
and comment rulemaking requirements
under the Administrative Procedure Act
(5 U.S.C. 553) or any other statute,
unless the agency certifies that the rule
will not have a significant economic
impact on a substantial number of small
entities. Under section 605(b) of the
RFA, however, if the head of an agency
certifies that a rule will not have a
significant impact on a substantial
number of small entities, the statute
does not require the agency to prepare
a regulatory flexibility analysis.
Pursuant to section 605(b), the Chief
Counsel for Regulation, Department of
Commerce, certified to the Chief
Counsel for Advocacy, Small Business
Administration that the May 22
proposed rule, if promulgated, will not
have a significant impact on a
substantial number of small entities. A
summary of the factual basis for the
certification was provided in the May 22
proposed rule that is being finalized in
this rule and is not repeated here. No
comments were received regarding the
economic impact of this final rule.
Consequently, BIS has not prepared a
regulatory flexibility analysis for this
final rule.

List of Subjects in 15 CFR Part 758

Administrative practice and
procedure, Exports, Reporting and
recordkeeping requirements.

Accordingly, part 758 of the Export
Administration Regulations (15 CFR
parts 730—-774) is amended as follows:

PART 758—[AMENDED]

m 1. The authority citation for part 758
is revised to read as follows:

Authority: 50 U.S.C. 4601 et seq.; 50
U.S.C. 1701 et seq.; E.O. 13222, 66 FR 44025,
3 CFR, 2001 Comp., p. 783; Notice of August
4,2016, 81 FR 52587 (August 8, 2016).

m 2. Section 758.6 is revised to read as
follows:

§758.6 Destination control statement and
other information furnished to consignees.
(a) The exporter must incorporate the
following information as an integral part
of the commercial invoice whenever
items on the Commerce Control List are
shipped (i.e., exported in tangible form),
unless the shipment (i.e., the tangible
export) may be made under License
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Exception BAG or GFT (see part 740 of
the EAR) or the item is designated as
EAR99:

(1) The following statement: “These
items are controlled by the U.S.
Government and authorized for export
only to the country of ultimate
destination for use by the ultimate
consignee or end-user(s) herein
identified. They may not be resold,
transferred, or otherwise disposed of, to
any other country or to any person other
than the authorized ultimate consignee
or end-user(s), either in their original
form or after being incorporated into
other items, without first obtaining
approval from the U.S. government or as
otherwise authorized by U.S. law and
regulations” and

(2) The ECCN(s) for any 9x515 or “600
series” “‘items” being shipped (i.e.,
exported in tangible form).

Note 1 to paragraph (a). In paragraph
(a)(1), the term ‘authorized’ includes exports,
reexports and transfers (in-country)

designated under No License Required
(NLR).

Note 2 to paragraph (a). The phrase
‘country of ultimate destination’ means the
country specified on the commercial invoice
where the ultimate consignee or end user
will receive the items as an “‘export.”

Note 3 to paragraph (a). The phrase ‘or as
otherwise authorized by U.S. law and
regulations’ is included because the EAR
contain specific exemptions from licensing
(e.g., EAR license exceptions and NLR
designations) and do not control the reexport
of foreign-made items containing less than a
de minimis amount of controlled content.
See § 734.4 and Supplement No. 2 to part
748.

(b) [Reserved]
Dated: August 8, 2016.

Kevin J. Wolf,

Assistant Secretary of Commerce for Export
Administration.

[FR Doc. 2016-19551 Filed 8—16—16; 8:45 am]
BILLING CODE 3510-33-P

DEPARTMENT OF STATE

22 CFR Parts 120, 123, 124, 125, and
126

[Public Notice: 9606]
RIN 1400-AC88

Amendment to the International Traffic
in Arms Regulations: Procedures for
Obtaining State Department
Authorization To Export ltems Subject
to the Export Administration
Regulations; Revision to the
Destination Control Statement; and
Other Changes

AGENCY: Department of State.

ACTION: Final rule.

SUMMARY: As part of the President’s
Export Control Reform (ECR) initiative,
the Department of State is amending the
International Traffic in Arms
Regulations (ITAR) to clarify rules
pertaining to the export of items subject
to the Export Administration
Regulations (EAR), revise the
destination control statement in ITAR
§123.9 to harmonize the language with
the EAR, make conforming changes to
ITAR §§124.9 and 124.14, and make
several minor edits for clarity.

DATES: This rule is effective November
15, 2016.

FOR FURTHER INFORMATION CONTACT: Mr.
C. Edward Peartree, Director, Office of
Defense Trade Controls Policy,
Department of State, telephone (202)
663—2792; email DDTCResponseTeam@
state.gov. ATTN: Regulatory Change,
Destination Control Statement.

SUPPLEMENTARY INFORMATION: The
Department published a proposed rule
on May 22, 2015 (80 FR 29565) and
received 17 public comments on the
proposed changes to the ITAR. The
Department makes the following
revisions in this final rule:

Items Subject to the EAR

This final rule adds clarifying
language to various provisions of the
ITAR pertaining to the use of
exemptions to the license requirements
and the export of items subject to the
EAR, when the EAR items are shipped
with items subject to the ITAR. These
revisions include guidance on the use of
license exemptions for the export of
such items, as well as clarification that
items subject to the EAR are not defense
articles, even when exported under a
license or other approval, such as an
exemption, issued by the Department of
State. The Department received the
following comments on the proposed
changes, which are summarized here,
along with the Department’s responses:

One commenter raised a concern that
the proposed revised language restricts
industry’s exemption options for items
subject to the EAR to situations only
when related USG authorization exists
for the end item. The Department
accepts the comment and has revised
§120.5(b) to state that items subject to
the EAR may be exported pursuant to an
ITAR exemption if exported with
defense articles. ITAR exemptions may
not be used for the independent export
of items subject to the EAR, i.e., a single
physical shipment of EAR item(s) that
does not include any USML item with
which the EAR item may be used. If the
items subject to the EAR will be

transferred separately from a defense
article, license exceptions available
under the EAR may be used to authorize
the transfer.

One commenter noted that, the
proposed § 120.5(b) inadvertently
excluded the exemptions at Part 123 of
the ITAR from the parenthetical list of
applicable ITAR parts. The Department
concurs with this comment and adds a
reference to part 123 into the
parenthetical phrase.

One commenter noted that the
Department should provide clarification
and guidance on the proper
classification to be entered into the
Automated Export System (AES) for
items subject to the EAR shipped under
an ITAR exemption. The commenter
noted that proposed edits to
§123.9(b)(2) did not address AES
filings. The Department notes that the
Department of Commerce (U.S. Census
Bureau and Bureau of Industry and
Security) has already clarified this. The
EAR classification needs to be provided
in the export control information on the
Electronic Export Information (EEI)
filing in AES for all items subject to the
EAR, including EAR99 designated items
that are authorized for export under a
State Department authorization.

One commenter noted that the
changes in this rule require that if a
shipment includes both ITAR and EAR
controlled items then the Export Control
Classification Number (ECCN) of items
in the shipments must be listed,
including any EAR99 designation (if the
authorization for the export was through
an approved State Department license),
and requires the country of ultimate
destination, end-user, licensee
information to be provided on the
export documents. The flexibility of
exporting items subject to the EAR
under a State Department authorization
does warrant this additional level of
identification for all of the items subject
to the EAR that the Department
authorizes for export. Therefore,
although the Department understands
the comment, given the hybrid nature of
the ITAR authorization under the
§120.5(b) process, the Department has
determined the requirements are
warranted.

One commenter noted that the text
under § 120.5(b) does not specify that
“items subject to the EAR” exported
under an exemption must be exported
with the specific defense article. They
recommend clarifying that this is the
intent of the modification or if not, to
change the text, so it comports with the
requirements for ““items subject to the
EAR” exported under a license or other
approval. The Department concurs with
this comment. This final rule adds
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clarifying text to § 120.5(b) to specify
that in order to use a Department of
State license exemption the item subject
to the EAR must be exported with a
defense article.

Items Exported To or On Behalf of an
Agency of the U.S. Government

This final rule does not revise the
licensing exemption language in § 126.4.
This section will be addressed in a
separate rulemaking and comments
submitted in response to the proposed
rule on that topic will be addressed in
that rulemaking.

Revision to the Destination Control
Statement

This final rule revises the Destination
Control Statement (DCS) in ITAR
§123.9 to harmonize the text with the
text of the DCS in EAR § 758.6, which
is the subject of a companion rule to be
published by the Department of
Commerce. The DCS revision is also
reflected in § 124.9 and 124.14. This
change is being made to facilitate the
President’s Export Control Reform
initiative, which has transferred
thousands of formerly ITAR-controlled
defense article parts and components,
along with other items, to the Commerce
Control List in the EAR, which is under
the jurisdiction of the Department of
Commerce. This change in jurisdiction
for many parts and components of
military systems has increased the
incidence of exporters shipping articles
subject to both the ITAR and the EAR
in the same shipment. Both regulations
have a mandatory Destination Control
Statement that must be on the export
control documents for shipments that
include items subject to both sets of
regulations. This had previously caused
confusion to exporters as to which
statement to include on mixed
shipments, or whether to include both.
Harmonizing these statements will ease
the regulatory burden on exporters.

Summary of Public Comments on the
Destination Control Statement

Most of the public comments fell into
one of four areas: (1) Harmonization of
DCS language between the ITAR and the
EAR; (2) harmonization of
documentation between the ITAR and
EAR; (3) providing exporters a sufficient
implementation period to adjust to the
new DCS requirements; and (4)
consideration of the different
documents required for shipping, with
the commercial invoice being the clear
favorite and most appropriate for the
DCS to be included on.

This final rule includes an effective
date 90 days after publication in the
Federal Register for the DCS provisions.

It also specifies that the exporter is
responsible for including the DCS on
the commercial invoice. Additionally,
the DCS text adopted in this final rule
is identical to the DCS text adopted in
a companion rule by Commerce.

The Department received a small
number of comments on the proposed
rule which were specific to the
Commerce proposed rule, and
Commerce is addressing these
comments in its final rule.

Public Comments and the Department’s
Responses

Several commenters noted that
harmonization represents a step in the
right direction and will minimize
confusion as to which DCS must be
used depending on the jurisdiction of
the item. The Department concurs with
this comment.

Several commenters objected that the
Department’s requirements for
placement of the DCS were out of step
with Commerce and not harmonized in
the proposed rule. The Department
agrees, and the requirement for
placement of the DCS is being
harmonized by the Departments of State
and Commerce.

Several commenters stated that the
government should not specify the
documents that require the DCS, but
rather should impose a high level
requirement and leave it to parties to
choose which document(s) to include.
The Department disagrees. Specifying
which documents the DCS will be
placed on will create greater
transparency, as well as make it easier
for various United States government
agencies, as well as exporters and other
consignees, to identify whether the DCS
has been properly included.

One commenter noted that this
appears to be a case of harmonization
for the sake of harmonization, and
would appear to have the potential to
create substantial confusion among
recipients, and impose significant
burdens without a correspondingly
significant benefit to the government.
The Department disagrees. Ensuring the
DCS reaches the parties that will receive
items exported and/or reexported is key
to the United States achieving its policy
objectives.

One commenter stated that it was
confusing that Commerce uses the term
“commercial invoice” whereas the
Department uses “invoice.” For some
exporters, the term “invoice” refers to
the final billing document that moves
electronically, whereas the commercial
invoice moves with the freight. The
Department agrees that the terms should
be harmonized. Based on other
comments received, the term

‘“commercial invoice” is well
understood by industry, so this final
rule adopts the term “commercial
invoice” to reference the document that
moves with the freight.

One commenter objected to the DCS,
as it imposed additional burdens and
costs on the public and trade. Further,
the commenter noted that to add this
information separately to the bill of
lading, air waybill and other
transportation documentation could
have the unintended effect of signaling
the package contents to third parties.
The Department disagrees with the
commenter’s characterization as these
statements are already required and the
harmonization of the DCS will lower the
administrative burden on exporters and
re-exporters. In addition, and as noted
elsewhere in this final rule, the
Department is removing the requirement
to include the DCS on transportation
documents.

One commenter stated that the air
waybill imposed a severe space
limitation with regard to including the
DCS. According to the commenter,
including information regarding a
country of ultimate destination, end-
user, and license or other approval
number or exemption citation
information could be unduly
burdensome. The Department concurs,
as noted elsewhere in this final rule,
and the requirement to include the DCS
on transportation documents has been
removed.

One commenter noted that the State
Department should consider a shorter
DCS, such as: ““This shipment contains
goods under the jurisdiction of the
ITAR.” This statement could more
easily be converted to an electronic
format than the complete DCS. The
Department disagrees, as an ITAR
specific DCS would defeat the purpose
of harmonization between the
Departments of State and Commerce
and would not address mixed
shipments.

One commenter suggested that the
DCS and other export control related
information (e.g., USML category) be
placed on a separate document that
serves multiple purposes, and can be
sent with the items being shipped or
separately in order to convey to the
consignees that the items are U.S. export
regulated and are intended only for the
designated end user and the destination
identified. The Department
acknowledges there would be some
benefits to such an approach, but it is
preferable to require the DCS on an
existing document (the commercial
invoice) that is created in the normal
course of business. Other public
comments support this conclusion.
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Numerous commenters requested a
delay in the implementation date of
between 180-240 days after publication
of the final rule to allow sufficient time
for affected parties to make the required
changes to system programming,
document revision and related
procedural tasks. Other commenters
requested a 180 day delayed effective
date, along with a delayed compliance
date. The Department agrees that
industry will need time to update their
systems and has included a delayed
effective date of 90 days after
publication of this final rule.

One commenter requested public
meetings in order to comment on the
proposed changes, and that State and
Commerce also conduct outreach prior
to new changes being implemented. The
Department values public participation
in the rulemaking process and has
provided an opportunity for public
review and comment on the proposed
rules. For those commenters that raised
concerns, the Department was generally
able to refine what was proposed to
address those comments and better
achieve the stated objectives. Therefore,
the Department does not see a need to
conduct public meetings prior to
publishing this final rule. In regards to
outreach, the Department agrees that
this is a good idea and intends to add
updated DCS information to our already
robust ECR related outreach activities.

Overview of Regulatory Changes To
Address Public Comments

The Department of State has revised
the proposed changes to § 123.9 to
address the public comments and to
better achieve its stated objectives in
this final rule. The public comment
process was helpful in identifying areas
where changes needed to be made to
fully achieve the intended objectives for
the DCS for use under the ITAR and the
EAR.

Placement of Destination Control
Statement. This final rule removes the
requirement to place the Destination
Control State on the bill of lading, air
waybill, or other shipping documents
and retains the requirement for the
invoice, which will now be more clearly
described as the commercial invoice. As
stated elsewhere in this final rule, the
commercial invoice is the document
that is most likely to achieve the
purpose of this section and therefore the
Department is limiting the requirement
to this one document, which also will
reduce the burden on exporters.

Clarifying the scope of paragraph
123.9(a) applies to items shipped
(exported in tangible form),
retransferred (in tangible form), or
reexported (in tangible form). This final

rule clarifies that the requirement
applies to tangible defense articles when
exported, reexported, or retransferred.

Addition of Note to paragraph
123.9(b)(1)(iv). This final rule also adds
a Note to proposed paragraph (b)(1)(iv)
to clarify what is meant in the DCS by
the phrase “or as otherwise authorized
by U.S. law and regulations.” The note
clarifies that the phrase “or as otherwise
authorized by U.S. law and regulations”
is included to advise that U.S.
regulations contain specific license
exemptions, provisions that allow
shipments to be made ‘“no license
required,” as well as reexports of foreign
made items containing less than de
minimis U.S. origin controlled content
(see 15 CFR 734). This note reflects that
an individual license is not required in
all cases.

Procedures for Obtaining State
Department Authorization To Export
Items Subject to the EAR

This final rule adds a new paragraph
(d) to § 123.9 to clarify the requirements
for retransferring items subject to the
EAR pursuant to a request for written
approval from DDTC.

Other changes in this rule. The
Department makes a number of minor
edits to the ITAR that address reporting
requirements. This final rule removes
the requirement to provide seven paper
copies for various requests in §§ 124.7,
124.12, 124.14, 125.2, 125.7 and 126.9.
The Department did not receive any
comments on the proposed changes,
except for one commenter that
expressed support for the removal of
unnecessary submission requirements
(e.g., seven paper copies). Therefore,
this final rule revises §§124.7, 124.12,
124.14, 125.2, 125.7 and 126.9 as
proposed.

This final rule imposes the Code of
Federal Regulations paragraph structure
on § 124.8. The Department received no
comments on § 124.8, and the provision
is adopted as proposed.

This final rule replaces the previous
Destination Control Statement in
§ 124.9(a)(6) with the new language
found at § 123.9(b)(1)(@iv). The
Department received only one comment
on this issue, which did not propose
substantive changes, but advised that
§124.9(a)(6) needed to reflect the new
Destination Control Statement language.
The Department notes that the proposed
rule did not revise the Destination
Control Statement language of
§124.14(c)(7). Therefore, this final rule
revises §§ 124.9 and 124.14 accordingly.

This final rule also changes the
identification of the agency responsible
for permanent import authorizations in
§123.4 from the Department of the

Treasury to Department of Justice. The
Department did not receive any
comments on the proposed changes.
Therefore, this final rule revises § 123.4
as proposed.

This final rule removes the pilot filing
requirement found in § 123.13, given
that, as noted in the proposed rule, it
did not take into account the practices
of modern airport operations and is no
longer necessary. The Department did
not receive any comments on the
proposed change. Therefore, this final
rule revises § 123.13 as proposed.

This final rule revises § 124.12(b) to
correct the citations contained in the
parenthetical from §§ 124.9 and 124.10
to §§124.8 and 124.9. This revision was
not included in the proposed rule.

Additionally, the Department amends
§126.9, Advisory Opinions and Related
Authorizations, to add a new paragraph
(c) for requests to interpret ITAR
requirements. This revision was not
included in the proposed rule but is
added to clarify the Department’s
practice. The Department is undertaking
a review of the advisory opinion process
which will be addressed in a future rule.

Finally, the Department notes that
this final rule does not revise the NATO
special retransfer authorizations
language in § 124.16, which was
contained in the proposed rule. By
separate Federal Register notice (81 FR
35611, June 3, 2016) effective September
1, 2016, the provisions of § 124.16 will
be incorporated into § 126.18 and the
section will be removed and reserved.

Regulatory Analysis and Notices
Administrative Procedure Act

The Department of State is of the
opinion that controlling the import and
export of defense articles and services is
a foreign affairs function of the United
States government and that rules
implementing this function are exempt
from §§ 553 (rulemaking) and 554
(adjudications) of the Administrative
Procedure Act (APA). Although the
Department is of the opinion that this
rule is exempt from the rulemaking
provisions of the APA, the Department
published this rule with a 45-day
provision for public comment and
without prejudice to its determination
that controlling the import and export of
defense services is a foreign affairs
function. The Department has made
additional refinements to what was
proposed based on the public comments
received, which helps to further the
objectives described in the proposed
rule that is published as a final rule
today. The Department is also adopting
a delayed effective date of 90 days.
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Regulatory Flexibility Act

Since this final rule is exempt from
the provisions of 5 U.S.C. 553, there is
no requirement for an analysis under
the Regulatory Flexibility Act.

Unfunded Mandates Reform Act of 1995

This rulemaking does not involve a
mandate that will result in the
expenditure by State, local, and tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
in any year and it will not significantly
or uniquely affect small governments.
Therefore, no actions were deemed
necessary under the provisions of the
Unfunded Mandates Reform Act of
1995.

Small Business Regulatory Enforcement
Fairness Act of 1996

The Department does not believe this
rulemaking is a major rule as defined in
5 U.S.C. 804.

Executive Orders 12372 and 13132

This rulemaking will not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 13132,
it is determined that this rulemaking
does not have sufficient federalism
implications to require consultations or
warrant the preparation of a federalism
summary impact statement. The
regulations implementing Executive
Order 12372 regarding
intergovernmental consultation on
Federal programs and activities do not
apply to this proposed rulemaking.

Executive Orders 12866 and 13563

Executive Orders 12866 and 13563
direct agencies to assess costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributed impacts, and equity).
These executive orders stress the
importance of quantifying both costs
and benefits, of reducing costs, of
harmonizing rules, and of promoting
flexibility. This rule has been
designated a “‘significant regulatory
action” under Executive Order 12866.
Accordingly, this final rule has been
reviewed by the Office of Management
and Budget (OMB).

Executive Order 12988

The Department of State has reviewed
this rulemaking in light of Executive

Order 12988 to eliminate ambiguity,
minimize litigation, establish clear legal
standards, and reduce burden.

Executive Order 13175

The Department of State has
determined that this rulemaking will
not have tribal implications, will not
impose substantial direct compliance
costs on Indian tribal governments, and
will not preempt tribal law.
Accordingly, the provisions of
Executive Order 13175 do not apply to
this rulemaking.

Paperwork Reduction Act

This rule does not impose any new
reporting or recordkeeping requirements
subject to the Paperwork Reduction Act,
44 U.S.C. Chapter 35. This rule removes
provisions that previously required the
applicant to provide seven additional
copies for various export license
requests. As noted in the proposed rule,
the Department believes that there
would be little or no practical burden
reduction since the use of electronic
methods of filing has made the
requirement for “seven copies”
obsolete. The Department requested
public comment on its estimate that
there will be little or no change in the
burdens associated with effected
information collections as a result of
this rulemaking. The Department
received no public comments with
respect to the information collections.

List of Subjects

22 CFR Parts 120 and 125

Arms and munitions, Classified
information, Exports.

22 CFR Part 123

Arms and munitions, Exports,
Reporting and recordkeeping
requirements.

22 CFR Part 124

Arms and munitions, Exports,
Technical assistance.

22 CFR Part 126

Arms and munitions, Exports.

Accordingly, for the reasons set forth
above, title 22, chapter I, subchapter M,
is amended as follows:

PART 120—PURPOSE AND
DEFINITIONS

m 1. The authority citation for part 120
continues to read as follows:

Authority: Secs. 2, 38, and 71, Pub. L. 90—
629, 90 Stat. 744 (22 U.S.C. 2752, 2778,
2797); 22 U.S.C. 2794; 22 U.S.C. 2651a; Pub.
L. 105-261, 112 Stat. 1920; Pub. L. 111-266;
Section 1261, Pub. L. 112-239; E.O. 13637,
78 FR 16129.

m 2. Section 120.5 is amended by
revising the section heading and
paragraph (b) to read as follows:

120.5 Relation to regulations of other
agencies; export of items subject to the
EAR.

* * * * *

(b) A license or other approval (see
§120.20) from the Department of State
granted in accordance with this
subchapter may also authorize the
export of items subject to the EAR (see
§120.42). An exemption (see parts 123,
124, 125, and 126 of this subchapter)
may only be used to export an item
subject to the EAR that is for use in or
with a defense article and is included in
the same shipment as any defense
article. No exemption under this
subchapter may be utilized to export an
item subject to the EAR if not
accompanied by a defense article.
Separate approval from the Department
of Commerce is not required for these
items. Those items subject to the EAR
exported pursuant to a Department of
State license or other approval would
remain under the jurisdiction of the
Department of Commerce for any
subsequent transactions. The inclusion
of items subject to the EAR on a
Department of State license or other
approval does not change the licensing
jurisdiction of the items. (See § 123.1(b)
of this subchapter for guidance on
identifying items subject to the EAR in
a license application to the Department
of State.)

PART 123—LICENSES FOR THE
EXPORT AND TEMPORARY IMPORT
OF DEFENSE ARTICLES

m 3. The authority citation for part 123
continues to read as follows:

Authority: Secs. 2, 38, and 71, Pub. L. 90—
629, 90 Stat. 744 (22 U.S.C. 2752, 2778,
2797); 22 U.S.C. 2753; 22 U.S.C. 2651a; 22
U.S.C. 2776; Pub. L. 105-261, 112 Stat. 1920;
Sec. 1205(a), Pub. L. 107-228; Section 1261,
Pub. L. 112-239; E.O. 13637, 78 FR 16129.

W 4. Section 123.4 is amended by
revising paragraph (a)(4) to read as
follows:

§123.4 Temporary import license
exemptions.

(a) * *x %

(4) Has been rejected for permanent
import by the Department of Justice and
is being returned to the country from
which it was shipped; or

* * * * *

m 5. Section 123.9 is amended by
revising paragraphs (b)(1) and (2) and
adding paragraph (d) to read as follows:
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§123.9 Country of ultimate destination
and approval of reexports or retransfers.
* * * * *

(b) EE

(1) The exporter must incorporate the
following information as an integral part
of the commercial invoice, whenever
defense articles are to be shipped
(exported in tangible form),
retransferred (in tangible form), or
reexported (in tangible form) pursuant
to a license or other approval under this
subchapter:

(i) The country of ultimate
destination;

(ii) The end-user;

(iii) The license or other approval
number or exemption citation; and

(iv) The following statement: “These
items are controlled by the U.S.
government and authorized for export
only to the country of ultimate
destination for use by the ultimate
consignee or end-user(s) herein
identified. They may not be resold,
transferred, or otherwise disposed of, to
any other country or to any person other
than the authorized ultimate consignee
or end-user(s), either in their original
form or after being incorporated into
other items, without first obtaining
approval from the U.S. government or as
otherwise authorized by U.S. law and
regulations.”

Note to paragraph (b)(1)(iv): The phrase
“or as otherwise authorized by U.S. law and
regulations” is included because U.S.
regulations contain specific exemptions from
licensing requirements (e.g., ITAR
exemptions, and EAR license exceptions and
No License Required designations) and allow
for certain amounts of U.S. origin content in
foreign made items (see 15 CFR 734).

(2) When exporting items subject to
the EAR (see §§120.5, 120.42 and
123.1(b) of this subchapter) pursuant to
a Department of State license or other
approval, the U.S. exporter must also
provide the end-user and consignees
with the appropriate EAR classification
information for each item. This includes
the Export Control Classification
Number (ECCN) or EAR99 designation.

(d) The Directorate of Defense Trade
Controls may authorize reexport or
retransfer of an item subject to the EAR
provided that:

(1) The item was initially exported,
reexported or transferred pursuant to a
Department of State license or other
approval;

(2) The item is for end-use in or with
a defense article; and

(3) All requirements of paragraph (c)
of this section are satisfied for the item
subject to the EAR, as well as for the
associated defense article.

* * * * *

m 6. Revise §123.13 to read as follows:

§123.13 Domestic aircraft shipments via a
foreign country.

A license is not required for the
shipment by air of a defense article from
one location in the United States to
another location in the United States via
a foreign country.

PART 124—AGREEMENTS, OFF
SHORE PROCUREMENT, AND OTHER
DEFENSE SERVICES

m 7. The authority citation for part 124
continues to read as follows:

Authority: Sec. 2, 38, and 71, Pub. L. 90—
629, 90 Stat. 744 (22 U.S.C. 2752, 2778,
2797); 22 U.S.C. 2651a; 22 U.S.C. 2776; Pub.
L. 105-261; Section 1261, Pub. L. 112-239;
E.O. 13637, 78 FR 16129.

m 8. Section 124.7 is amended by
redesignating the introductory text as
paragraph (a) introductory text, revising
newly designated paragraph (a)(1), and
adding reserved paragraph (b).

The revision reads as follows:

§124.7 Information required in all
manufacturing license agreements and
technical assistance agreements.

(a] * * %

(1) The agreement must describe the
defense article to be manufactured and
all defense articles to be exported,
including any test and support
equipment or advanced materials. They
should be described by military
nomenclature, contract number,
National Stock Number, nameplate data,
or other specific information. Only
defense articles listed in the agreement
will be eligible for export under the
exemption in § 123.16(b)(1) of this
subchapter.

* * * * *

§124.8 [Amended]

m 9. Section 124.8 is amended by
redesignating the introductory text as
paragraph (a) introductory text and
adding reserved paragraph (b).

m 10. Section 124.9 is amended by
revising paragraph (a)(6) to read as
follows:

§124.9 Additional clauses required only in
manufacturing license agreements.

(H] L

(6) (Licensee) agrees to incorporate
the following statement as an integral
provision of a contract, commercial
invoice or other appropriate document
whenever the licensed articles are sold
or otherwise transferred:

These items are controlled by the U.S.
government and authorized for export
only to the country of ultimate
destination for use by the ultimate

consignee or end-user(s) herein
identified. They may not be resold,
transferred, or otherwise disposed of, to
any other country or to any person other
than the authorized ultimate consignee
or end-user(s), either in their original
form or after being incorporated into
other items, without first obtaining
approval from the U.S. government or as
otherwise authorized by U.S. law and
regulations.

m 11. Section 124.12 is amended by
revising paragraph (a) introductory text
and paragraph (b)(4) to read as follows:

§124.12 Required information in letters of
transmittal.

(a) An application for the approval of
a manufacturing license or technical
assistance agreement with a foreign
person must be accompanied by an
explanatory letter. The explanatory

letter shall contain:
* * * * *

(b) EE

(4) “If this agreement grants any rights
to sub-license, it will be amended to
require that all sub-licensing
arrangements incorporate all the
provisions of the basic agreement that
refer to the U.S. Government and the
Department of State (i.e., 22 CFR 124.8
and 124.9).”

m 12. Section 124.14 is amended by
revising paragraphs (c)(7) and (e)
introductory text to read as follows:

§124.14 Exports to warehouses or
distribution points outside the United
States.

* * * * *

(C) * *x %

(7) “(Licensee) agrees to incorporate
the following statement as an integral
provision of a contract, invoice or other
appropriate document whenever the
articles covered by this agreement are
sold or otherwise transferred: ‘These
items are controlled by the U.S.
government and authorized for export
only to the country of ultimate
destination for use by the ultimate
consignee or end-user(s) herein
identified. They may not be resold,
transferred, or otherwise disposed of, to
any other country or to any person other
than the authorized ultimate consignee
or end-user(s), either in their original
form or after being incorporated into
other items, without first obtaining
approval from the U.S. government or as
otherwise authorized by U.S. law and

regulations.””
* * * * *

(e) Transmittal letters. Requests for
approval of warehousing and
distribution agreements with foreign
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persons must be made by letter. The

letter shall contain:
* * * * *

PART 125—LICENSES FOR THE
EXPORT OF TECHNICAL DATA AND
CLASSIFIED DEFENSE ARTICLES

m 13. The authority citation for part 125
continues to read as follows:

Authority: Secs. 2 and 38, Pub. L. 90-629,
90 Stat. 744 (22 U.S.C. 2752, 2778); 22 U.S.C.
2651a; E.O. 13637, 78 FR 16129.

m 14. Section 125.2 is amended by
revising paragraph (a) to read as follows:

§125.2 Exports of unclassified technical
data.

(a) License. A license (DSP-5) is
required for the export of unclassified
technical data unless the export is
exempt from the licensing requirements
of this subchapter. In the case of a plant
visit, details of the proposed discussions
must be transmitted to the Directorate of
Defense Trade Controls for an appraisal
of the technical data.

* * * * *

m 15. Section 125.7 is amended by
revising paragraph (b) to read as follows:

§125.7 Procedures for the export of
classified technical data and other
classified defense articles.

* * * * *

(b) An application for the export of
classified technical data or other
classified defense articles must be
accompanied by a completed form DSP-
83 (see § 123.10 of this subchapter). All
classified materials accompanying an
application must be transmitted to the
Directorate of Defense Trade Controls in
accordance with the procedures
contained in the Department of Defense
National Industrial Security Program
Operating Manual (unless such
requirements are inconsistent with
guidance provided by the Directorate of
Defense Trade Controls, in which case
the latter guidance must be followed).

PART 126—GENERAL POLICIES AND
PROVISIONS

m 16. The authority citation for part 126
continues to read as follows:

Authority: Secs. 2, 38, 40, 42, and 71, Pub.
L. 90-629, 90 Stat. 744 (22 U.S.C. 2752, 2778,
2780, 2791, and 2797); 22 U.S.C. 2651a; 22
U.S.C. 287c; E.O. 12918, 59 FR 28205; 3 CFR,
1994 Comp., p. 899; Sec. 1225, Pub. L. 108—
375; Sec. 7089, Pub. L. 111-117; Pub. L. 111—
266; Section 7045, Pub. L. 112-74; Section
7046, Pub. L. 112-74; E.O. 13637, 78 FR
16129.

m 17. Section 126.9 is amended by
revising the heading and the first
sentence of paragraph (a) and adding
paragraph (c) to read as follows:

§126.9 Advisory opinions and related
authorizations.

(a) Preliminary authorization
determinations. A person may request
information from the Directorate of
Defense Trade Controls on whether it
would likely grant a license or other
approval for a particular defense article
or defense service to a particular

country. * * *
* * * * *

(c) Interpretations of the ITAR. Any
person may request an interpretation of
the requirements set forth in this
subchapter in the form of an advisory
opinion. A request for an advisory
opinion must be made in writing. Any
response to an advisory opinion
provided by the Directorate of Defense
Trade Controls pursuant to this
paragraph shall not be an authorization
to export and shall not bind the
Department to grant or deny any such
authorization.

Rose E. Gottemoeller,

Under Secretary, Arms Control and
International Security, Department of State.

[FR Doc. 2016-19550 Filed 8—16—16; 8:45 am]|
BILLING CODE 4710-25-P

DEPARTMENT OF DEFENSE

Department of the Navy

32 CFR Part 706

Certifications and Exemptions Under
the International Regulations for
Preventing Collisions at Sea, 1972

AGENCY: Department of the Navy, DoD.
ACTION: Final rule.

SUMMARY: The Department of the Navy
(DoN) is amending its certifications and
exemptions under the International
Regulations for Preventing Collisions at
Sea, 1972 (72 COLREGS), to reflect that
the Deputy Assistant Judge Advocate
General (DAJAG) (Admiralty and
Maritime Law) has determined that USS
GABRIELLE GIFFORDS (LCS 10) is a
vessel of the Navy which, due to its
special construction and purpose,
cannot fully comply with certain
provisions of the 72 COLREGS without
interfering with its special function as a
naval ship. The intended effect of this
rule is to warn mariners in waters where
72 COLREGS apply.

DATES: This rule is effective August 17,
2016 and is applicable beginning
August 9, 2016.

FOR FURTHER INFORMATION CONTACT:
Commander Theron R. Korsak, JAGC,
U.S. Navy, Admiralty Attorney,
(Admiralty and Maritime Law), Office of

the Judge Advocate General, Department
of the Navy, 1322 Patterson Ave. SE.,
Suite 3000, Washington Navy Yard, DC
20374-5066, telephone number: 202—
685-5040.

SUPPLEMENTARY INFORMATION: Pursuant
to the authority granted in 33 U.S.C.
1605, the DoN amends 32 CFR part 706.

This amendment provides notice that
the DAJAG (Admiralty and Maritime
Law), under authority delegated by the
Secretary of the Navy, has certified that
USS GABRIELLE GIFFORDS (LCS 10) is
a vessel of the Navy which, due to its
special construction and purpose,
cannot fully comply with the following
specific provisions of 72 COLREGS
without interfering with its special
function as a naval ship: Annex I
paragraph 2(a)(i), pertaining to the
height of the forward masthead light
above the hull; Annex I, paragraph
2(f)(i), pertaining to the placement of the
masthead light or lights above and clear
of all other lights and obstructions;
Annex I, paragraph 3(a), pertaining to
the location of the forward masthead
light in the forward quarter of the ship,
and the horizontal distance between the
forward and after masthead light; Annex
I, paragraph 3(c), pertaining to the task
light’s horizontal distance from the fore
and aft centerline of the vessel in the
athwartship direction. The DAJAG
(Admiralty and Maritime Law) has also
certified that the lights involved are
located in closest possible compliance
with the applicable 72 COLREGS
requirements.

Moreover, it has been determined, in
accordance with 32 CFR parts 296 and
701, that publication of this amendment
for public comment prior to adoption is
impracticable, unnecessary, and
contrary to public interest since it is
based on technical findings that the
placement of lights on this vessel in a
manner differently from that prescribed
herein will adversely affect the vessel’s
ability to perform its military functions.

List of Subjects in 32 CFR Part 706

Marine safety, Navigation (water),
Vessels.

For the reasons set forth in the
preamble, the DoN amends part 706 of
title 32 of the Code of Federal
Regulations as follows:

PART 706—CERTIFICATIONS AND
EXEMPTIONS UNDER THE
INTERNATIONAL REGULATIONS FOR
PREVENTING COLLISIONS AT SEA,
1972

m 1. The authority citation for part 706
continues to read as follows:

Authority: 33 U.S.C. 1605.
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m 2. Section 706.2 is amended by:

m a. In Table One, adding, in alpha
numerical order, by vessel number, an
entry for USS GABRIELLE GIFFORDS
(LCS 10);

m b. In Table Four, under paragraph 15,
adding, in alpha numerical order, by

vessel number, an entry for USS
GABRIELLE GIFFORDS (LCS 10);

m c. In Table Four, under paragraph 16,
adding, in alpha numerical order, by
vessel number, an entry for USS
GABRIELLE GIFFORDS (LCS 10); and
m d. In Table Five, adding, in alpha
numerical order, by vessel number, an

entry for USS GABRIELLE GIFFORDS
(LCS 10).

The additions read as follows:

§706.2 Certifications of the Secretary of
the Navy under Executive Order 11964 and
33 U.S.C. 1605.

* * * * *

TABLE ONE
Distance in meters of
forward masthead
Vessel No. light below
minimum required
height § 2(a)(i) annex |
USS GABRIELLE GIFFORDS ...ttt ettt st e ssae e e sse e e e saneesssaeeesasneaesaneeas LCS 10 .covireens 4.91
* * * * * 15. * % %
TABLE FOUR
Horizontal distances from
the fore and aft centerline
Vessel No. of the vessel in the
athwartship direction
(meters)
USS GABRIELLE GIFFORDS .....cceiiiiiiiiieieeee ettt sttt LCS 10 .o, Upper—0.16.
Middle—1.2.
Lower—1.2.
* * * * * 16 * *x %
Obstruction angle relative
Vessel No. ship’s headings
USS GABRIELLE GIFFORDS ..ottt ettt ettt st b e saee st e snneeneesnneeas LCS 10 .ovoieieieeen, 71° thru 73°.
76° thru 78°.
287° thru 289°.
* * * * *
TABLE FIVE
After
Masthead masthead
lights not magt%g?jr?i ht light Percentage
over all other not in forwagrd less than 1/2 horizontgl
Vessel No. lights and i ship’s length :
obstructions; quarter of ship; aft of forward separation
’ annex | attained
annex |, sec 3(a’) masthead
sec. 2(f) : light, annex I,
sec. 3(a)
USS GABRIELLE GIFFORDS ........cocceiiiiiieeieeee. LCS 10 i X X 17.9
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Approved: August 9, 2016.
C.J. Spain,
Deputy Assistant Judge Advocate General
(Admiralty and Maritime Law), Acting.
Dated: August 11, 2016.
N.A. Hagerty-Ford,

Commander, Judge Advocate General’s Corps,
U.S. Navy, Federal Register Liaison Officer.

[FR Doc. 2016—19600 Filed 8-16-16; 8:45 am|
BILLING CODE 3810-FF-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 100

[Docket No. USCG-2016-0797]

RIN 1625-AA08

Special Local Regulations; Tall Ships

Duluth 2016 Parade of Sail, Lake
Superior, Duluth, MN

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing temporary special local
regulations on the navigable waters of
Lake Superior and Duluth Harbor,
Minnesota for the Tall Ships Duluth
2016 Parade of Sail. This action is
necessary to provide for the safety of life
and property on the navigable waters of
Lake Superior and Duluth, Minnesota,
during Tall Ships Duluth 2016 Parade of
Sail on August 18, 2016. These
temporary special local regulations
would restrict vessel traffic in portions
of Lake Superior and Duluth Harbor,
Minnesota, unless authorized by the
Captain of the Port (COTP) Duluth.
DATES: This rule is effective from 9:00
a.m. through 5:00 p.m. August 18, 2016.
ADDRESSES: To view documents
mentioned in this preamble as being
available in the docket, go to http://
www.regulations.gov, type USCG-2016—
0797 in the “SEARCH” box and click
“SEARCH.” Click on Open Docket
Folder on the line associated with this
rule.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
email Lieutenant Junior Grade John
Mack, Waterways management, MSU
Duluth, Coast Guard; telephone 218—
725-3818, email John.V.Mack@uscg.mil.

SUPPLEMENTARY INFORMATION:
1. Table of Abbreviations

CFR Code of Federal Regulations

DHS Department of Homeland Security
FR Federal Register

NPRM Notice of proposed rulemaking

§ Section
U.S.C. United States Code

II. Background Information and
Regulatory History

The Coast Guard is issuing this
temporary rule without prior notice and
opportunity to comment pursuant to
authority under section 4(a) of the
Administrative Procedure Act (APA) (5
U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
with respect to this rule because doing
so would be impracticable. Amplifying
information regarding event schedule,
plan, and vessel participants was not
provided by the event sponsor with
sufficient time to accommodate the
comment period prior to the August 18,
2016 event. Thus, delaying the effective
date of this rule to wait for the comment
period to run would be both
impracticable because it would be
impossible to have the rule
implemented before the date of the
event.

We are issuing this rule, and under 5
U.S.C. 553(d)(3), the Coast Guard finds
that good cause exists for making it
effective less than 30 days after
publication in the Federal Register.
Delaying the effective date of this rule
would be contrary to public interest as
it would inhibit the Coast Guard’s
ability to protect spectator and vessels
from the hazards associated with the
event.

III. Legal Authority and Need for Rule

The Coast Guard is issuing this rule
under authority in 33 U.S.C. 1233.
These temporary special local
regulations will provide for the safety of
life and protection of property on the
navigable waters of Lake Superior and
Duluth Harbor, Minnesota, by providing
for the organized viewing of Tall Ships
and preventing the large number of
spectator vessels from interfering with
the organized and controlled Parade of
Sail.

IV. Discussion of the Rule

Duluth, Minnesota will host the Tall
Ships Duluth 2016 from August 18-21,
2016. This visit of sailing vessels is part
of a recurring series of sail training
races, rallies, cruises, and port festivals
organized by Tall Ships America in
conjunction with host ports in the
United States and Canada. The Tall

Ships Duluth 2016, including a Parade
of Sail, is akin to similar events held
several times in the past in Duluth,
Minnesota, the most recent being in
2013.

The Tall Ships visit to Duluth, which
will occur from August 18-21, 2016,
will include a Parade of Sail on August
18, 2016. About 9 vessels are expected
to participate in the Parade of Sail.
These temporary special local
regulations will provide for the safety of
life and protection of property on the
navigable waters of Lake Superior and
Duluth Harbor, Minnesota, by providing
for the organized viewing of Tall Ships
and by preventing the large number of
spectator vessels from interfering with
the organized and controlled Parade of
Sail. There may be vessels participating
in the event from several foreign
countries and the high visibility of this
event warrants that temporary special
local regulations be established to
ensure the safety of vessels and
spectators from hazards associated with
Tall Ships Duluth 2016.

The participating vessels will berth at
assigned facilities in Duluth, Minnesota,
from August 18-21, 2016. On August
19, 2016, visitors will be permitted to
board the berthed vessels from shore.
On the morning of August 22, 2016, the
Tall Ships will depart the Duluth
Harbor.

The Coast Guard believes that vessel
congestion due to the large number of
participating and spectator vessels may
pose a significant hazard to navigation.
To reduce the risk associated with
congested waterways the Coast Guard is
proposing to establish regulated areas to
restrict vessel movement around the
location of the participating Tall Ships
while participating in the Parade of Sail
in Duluth Harbor. These temporary
special local regulations would be in
effect from 9:00 a.m. through 5:00 p.m.
August 18, 2016.

Area “Duluth Harbor”’: This Area
includes all waters of Lake Superior and
Duluth Harbor bounded by Rice’s Point
to the west and Duluth to the north,
within the following boundaries:
Beginning at position 46°49'11” N.,
92°02’20” W., then due south to position
46°45'12” N., 92°02°20” W., and then
west to position 46°45'12” N., 92°05'40”
W. (Duluth Marine Terminal South
Light (LLNR 15935)). This area is
needed to protect the maritime public
and participating vessels from hazards
to navigation associated with numerous
spectator craft during the Parade of Sail
on August 18, 2016.

Area “‘Parade of Sail”’: This Area
includes all waters of Lake Superior and
Duluth Harbor bounded by Duluth to
the north, within the following
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boundaries: Beginning at position
46°46’51.54” N., 92°05’17.03” W. (North
Pier Light (LLNR 15855)), then northeast
to position 46°47°18.96” N., 92°4’0.84”
W., then south to position 46°47°11.04”
N., 92°03’55.08” W., then southwest to
position 46°46°48.46” N., 92°05"15.02”
W. (South Breakwater Outer Light
(LLNR 15845)), then to position
46°46°40.66” N., 92°05"36.59” W. near
the Duluth Lift Bridge, then to position
46°46'34.04” N., 92°05”39.64” W. (Basin
Buoy 1 (LLNR 15865)), and then west to
position 46°46736.42” N., 92°06’07.86”
W. This area is needed to enhance
navigation safety by facilitating the
organized and controlled transit of
participating vessels through the parade
route and minimizing the impact on the
maritime community.

V. Regulatory Analyses

We developed this rule after
considering numerous statutes and
Executive order related to rulemaking.
Below we summarize our analyses
based on a number of these statutes and
Executive orders, and we discuss First
Amendment rights of protestors.

A. Regulatory Planning and Review

Executive Orders 12866 and 13563
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits.
Executive Order 13563 emphasizes the
importance of quantifying both costs
and benefits, of reducing costs, of
harmonizing rules, and of promoting
flexibility. This rule has not been
designated a “‘significant regulatory
action,” under Executive Order 12866.
Accordingly, it has not been reviewed
by the Office of Management and
Budget.

This regulatory action determination
is based on the size, location, duration,
and time-of-year of the special local
regulations. These proposed regulations
involve only the Duluth portion of
Duluth/Superior Harbor and would
close the Duluth Entry Channel to
commercial traffic only for several hours
during the actual Parade of Sail on
August 18, 2016. The Superior Entry
would remain open to vessel traffic at
all times. The impact of these proposed
regulations will not be significant
because these regulations would be in
effect for only a portion of one day
centered on the Parade of Sail, and most
vessel traffic can pass safely around
affected areas of Duluth Harbor by
transiting through the Superior Entry.

Notice of these special local
regulations will be provided prior to the
event through Local Notice to Mariners

and Broadcast Notice to Mariners. In
addition, the sponsoring organization,
Draw Events, LLC., is planning to
publish information of the event in local
newspapers, pamphlets, and Internet
sites.

B. Impact on Small Entities

The Regulatory Flexibility Act of
1980, 5 U.S.C. 601-612, as amended,
requires Federal agencies to consider
the potential impact of regulations on
small entities during rulemaking. The
term ‘“‘small entities” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.
The Coast Guard certifies under 5 U.S.C.
605(b) that this rule will not have a
significant economic impact on a
substantial number of small entities.

While some owners or operators of
vessels intending to transit the regulated
areas may be small entities, for the
reasons stated in section V.A above, this
rule will not have a significant
economic impact on any vessel owner
or operator.

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Public Law 104—
121), we want to assist small entities in
understanding this rule. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed in the FOR FURTHER INFORMATION
CONTACT section.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG-FAIR (1-888-734-3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

C. Collection of Information

This rule will not call for a new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

D. Federalism and Indian Tribal
Governments

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this rule under that Order and
have determined that it is consistent
with the fundamental federalism
principles and preemption requirements
described in Executive Order 13132.

Also, this rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes. If you
believe this rule has implications for
federalism or Indian tribes, please
contact the person listed in the FOR
FURTHER INFORMATION CONTACT section
above.

E. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

F. Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—-01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969 (42
U.S.C. 4321-4370f), and have
determined that this action is one of a
category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule involves special
local regulations lasting no more than
12 hours. It is categorically excluded
from further review under paragraph
34(h) of Figure 2—1 of the Commandant
Instruction. An environmental analysis
checklist supporting this determination
and a Categorical Exclusion
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Determination are available in the
docket where indicated under
ADDRESSES. We seek any comments or
information that may lead to the
discovery of a significant environmental
impact from this rule.

G. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to contact the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places or vessels.

List of Subjects in 33 CFR Part 100

Marine safety, Navigation (water),
Reporting and recordkeeping
requirements, Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 100 as follows:

PART 100—SAFETY OF LIFE ON
NAVIGABLE WATERS

m 1. The authority citation for Part 100
continues to read as follows:

Authority: 33 U.S.C. 1233.

m 2. Add § 100.T09-0797 to read as
follows:

§100.T09-0797 Special Local Regulations;
Tall Ships Duluth 2016 Parade of Sail,
Duluth, MN.

(a) Regulated Areas. (1) Area Duluth
Harbor: This Area includes all waters of
Lake Superior and Duluth Harbor
bounded by Rice’s Point to the west and
Duluth to the north, within the
following boundaries: Beginning at
position 46°49'11” N., 92°02'20” W.,
then due south to position 46°45’12” N.,
92°02'20” W., and then west to position
46°45’12” N., 92°05’40” W. (Duluth
Marine Terminal South Light (LLNR
15935)).

(2) Area Parade of Sail: This Area
includes all waters of Lake Superior and
Duluth Harbor bounded by Duluth to
the north, within the following
boundaries: Beginning at position
46°46’51.54” N., 92°05’17.03” W. (North
Pier Light (LLNR 15855)), then northeast
to position 46°47'18.96” N., 92°4’0.84"
W., then south to position 46°47°11.04”
N., 92°03’55.08” W., then southwest to
position 46°46’48.46” N., 92°05"15.02”
W. (South Breakwater Outer Light
(LLNR 15845)), then to position
46°46’40.66” N., 92°05’36.59” W. near
the Duluth Lift Bridge, then to position
46°46734.04” N., 92°0539.64” W. (Basin
Buoy 1 (LLNR 15865)), and then west to
position 46°46’36.42” N., 92°06’07.86”
W.

(b) Special Local Regulations. (1) In
accordance with the general regulations
in § 100.35 of this part, entry into,
transiting, or anchoring within the
regulated areas is prohibited unless
designated for vessels of that type or
entry is authorized by the Captain of the
Port (COTP) Duluth or on-scene
representatives.

(2) All persons and vessels are
authorized by the COTP Duluth to enter
areas of these special local regulations
in accordance with the following
restrictions:

(i) Area Duluth Harbor: Vessels
transiting this Area must do so at a
speed of not more than six (6) knots or
at no wake speed, whichever is less.
Vessels proceeding under sail will not
be allowed in this Area unless also
propelled by machinery, due to limited
maneuvering ability around numerous
other spectator craft viewing the Tall
Ships.

(ii) Area Parade of Sail: This Area will
be closed to all vessel traffic, except
those vessels designated as participants.

(3) The Coast Guard will provide
notice of the regulated areas prior to the
event through Local Notice to Mariners
and Broadcast Notice to Mariners.
Notice will also be provided by on-
scene representatives.

(4) The “on-scene representative” of
the Captain of the Port is any Coast
Guard commissioned, warrant, or petty
officer and any Federal, State, or local
officer designated by the Captain of the
Port to act on his behalf.

(5) Vessel operators desiring to enter
or operate within the regulated areas
shall contact the Captain of the Port
Duluth by telephone at 218-725-3818,
or on-scene representative via VHF
radio on channel 16, to obtain
permission to do so. Vessel operators
given permission to enter, operate,
transit through, anchor in, or remain
within the regulated areas must comply
with all instructions given by COTP
Duluth or on-scene representatives.

Dated: August 12, 2016.
E.E. Williams,

Commander, U.S. Coast Guard, Captain of
the Port Duluth.

[FR Doc. 201619652 Filed 8—16—16; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117
[Docket No. USCG-2016-0778]

Drawbridge Operation Regulation;
Rockaway Inlet, Queens, NY

AGENCY: Coast Guard, DHS.

ACTION: Notice of deviation from
drawbridge regulation.

SUMMARY: The Coast Guard has issued a
temporary deviation from the operating
schedule that governs the Marine
Parkway Bridge across the Rockaway
Inlet, mile 3.0, at Queens, New York.
This deviation is necessary to allow the
bridge owner to replace mechanical and
electrical components for the lift span
operation.

DATES: This deviation is effective from
7 a.m. on November 15, 2016 to 5 p.m.
on May 13, 2017.

ADDRESSES: The docket for this
deviation, [USCG-2016-0778] is
available at http://www.regulations.gov.
Type the docket number in the
“SEARCH” box and click “SEARCH”.
Click on Open Docket Folder on the line
associated with this deviation.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this temporary
deviation, call or email Judy Leung-Yee,
Project Officer, First Coast Guard
District, telephone (212) 514—-4330,
email judy.k.leung-yee@uscg.mil.
SUPPLEMENTARY INFORMATION:

The Marine Parkway Bridge, mile 3.0,
across the Rockaway Inlet, has a vertical
clearance in the closed position of 55
feet at mean high water and 59 feet at
mean low water. The existing bridge
operating regulations are found at 33
CFR 117.795(a).

The waterway is transited by
commercial barge traffic of various
sizes.

The bridge owner, MTA Bridges and
Tunnels, requested a temporary
deviation from the normal operating
schedule to replace mechanical and
electrical components for the lift span
operation.

Under this temporary deviation, the
Marine Parkway Bridge shall remain in
the closed position from 7 a.m. on
November 15, 2016 to 5 p.m. May 13,
2017.

Vessels able to pass under the bridge
in the closed position may do so at any
time. The bridge will not be able to open
for emergencies and there is no
immediate alternate route for vessels to
pass.
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The Coast Guard will inform the users
of the waterways through our Local
Notice and Broadcast to Mariners of the
change in operating schedule for the
bridge so that vessel operations can
arrange their transits to minimize any
impact caused by the temporary
deviation. The Coast Guard notified
various companies of the commercial oil
and barge vessels and they have no
objections to the temporary deviation.

In accordance with 33 CFR 117.35(e),
the drawbridge must return to its regular
operating schedule immediately at the
end of the effective period of this
temporary deviation. This deviation
from the operating regulations is
authorized under 33 CFR 117.35.

Dated: August 11, 2016.
C.J. Bisignano,

Supervisory Bridge Management Specialist,
First Coast Guard District.

[FR Doc. 2016—19535 Filed 8—16—16; 8:45 am|
BILLING CODE 9110-04-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R03-OAR-2016-0189; FRL-9950-69—
Region 3]

Approval and Promulgation of Air
Quality Implementation Plans;
Pennsylvania; Control of Volatile
Organic Compound Emissions From
Fiberglass Boat Manufacturing
Materials

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: The Environmental Protection
Agency (EPA) is approving a revision to
the Pennsylvania state implementation
plan (SIP) submitted by the
Commonwealth of Pennsylvania. This
SIP revision pertains to Pennsylvania’s
regulation for fiberglass boat
manufacturing materials found in
section 129.74 of the Pennsylvania
Code. This regulation meets the

requirement to adopt reasonably
available control technology (RACT) for
sources covered by EPA’s control
techniques guidelines (CTG) standards
for fiberglass boat manufacturing
materials. EPA is, therefore, approving
this revision to the Pennsylvania SIP in
accordance with the requirements of the
Clean Air Act (CAA).

DATES: This final rule is effective on
September 16, 2016.

ADDRESSES: EPA has established a
docket for this action under Docket ID
Number EPA-R03-OAR-2016—-0189. All
documents in the docket are listed on
the http://www.regulations.gov Web

site. Although listed in the electronic
docket, some information is not publicly
available, i.e., confidential business
information (CBI) or other information
whose disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available through http://
www.regulations.gov, or please contact
the person identified in the FOR FURTHER
INFORMATION CONTACT section for
additional availability information.

FOR FURTHER INFORMATION CONTACT:
Irene Shandruk, (215) 814-2166, or by
email at shandruk.irene@epa.gov.
SUPPLEMENTARY INFORMATION:

I. Background

Section 172(c)(1) of the CAA provides
that SIPs for nonattainment areas must
include reasonably available control
measures (RACM), including RACT, for
sources of emissions. Section
182(b)(2)(A) provides that for certain
nonattainment areas, states must revise
their SIPs to include RACT for sources
of volatile organic compound (VOC)
emissions covered by a CTG document
issued after November 15, 1990 and
prior to the area’s date of attainment.
Furthermore, pursuant to section
184(b)(1)(B) of the CAA, all areas in the
Ozone Transport Region (OTR), such as
Pennsylvania, must submit SIP

revisions that include implementation
of RACT with respect to all sources of
VOCs in the states covered by a CTG.
EPA defines RACT as ‘“‘the lowest
emission limitation that a particular
source is capable of meeting by the
application of control technology that is
reasonably available considering
technological and economic feasibility.”
44 FR 53761 (September 17, 1979).

CTGs are intended to provide state
and local air pollution control
authorities information that should
assist them in determining RACT for
VOCs from various sources. The CTG for
fiberglass boat manufacturing materials
(Publication No. EPA 453/R—08-004;
September 2008) provides control
recommendations for reducing VOC
emissions from the use of gel coats,
resins, and materials used to clean
application equipment in fiberglass boat
manufacturing operations. This CTG
applies to facilities that manufacture
hulls or decks of boats from fiberglass,
or build molds to make fiberglass boat
hulls or decks. EPA’s 2008 CTG
recommends that the following
operations should be covered: Open
molding resin and gel coat operations
(these include pigmented gel coat, clear
gel coat, production resin, tooling gel
coat, and tooling resin); resin and gel
coat mixing operations; and resin and
gel coat application equipment cleaning
operations.

EPA’s 2008 CTG recommends the
following VOC reduction measures:
VOC emission limits for molding resins
and gel coats; work practices for resin
and gel coat mixing containers; and
VOC content and vapor pressure limits
for cleaning materials. Recommended
VOC emission limits for open molding
resin and gel coat operations are shown
in Table 1. A more detailed explanation
for determining the VOC emission limits
for molding resin and gel coats can be
found in the Technical Support
Document (TSD) for this rulemaking
under Docket ID Number EPA-R03—
OAR-2016-0189 and available online at
http://www.regulations.gov.

TABLE 1—MONOMER VOC CONTENT LIMITATIONS FOR OPEN MOLDING RESIN AND GEL COAT OPERATIONS

Materials

Application method

Individual monomer
VOC content or weight
average monomer VOC

content limit
(weight percent)

Production Resin
Production Resin
Pigmented Gel Coat ....
Clear Gel Coat
Tooling Resin
Tooling Resin
Tooling Gel Coat

Atomized (spray)
Nonatomized
Any Method

Any Method ...
Atomized
Nonatomized ....
Any Method
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II. Summary of SIP Revision

On March 2, 2016, the Pennsylvania
Department of Environmental Protection
(PADEP) submitted to EPA a SIP
revision concerning implementation of
RACT requirements for the control of
VOC emissions from fiberglass boat
manufacturing materials. Pennsylvania
is adopting EPA’s CTG standards for
fiberglass boat manufacturing materials,
including the emission limits found in
Table 1. The regulation is contained in
25 Pa. Code Chapter 129 (relating to
standards for sources), and this SIP
revision seeks to add 25 Pa. Code
section 129.74 (control of VOC
emissions from fiberglass boat
manufacturing materials) to the
Pennsylvania SIP. EPA finds the
provisions in 25 Pa. Code section 129.74
identical to the CTG standards for
fiberglass boat manufacturing materials
and is therefore approvable in
accordance with sections 172(c)(1),
182(b)(2)(A), and 184(b)(1)(B) of the
CAA.

On May 20, 2016 (81 FR 31885), EPA
published a notice of proposed
rulemaking (NPR) proposing to approve
Pennsylvania’s March 2, 2016 SIP
revision. Other specific requirements
and the rationale for EPA’s approval
action are explained in the NPR and
TSD under Docket ID Number EPA—
R03-OAR-2016-0189 and will not be
restated here. No public comments were
received on the NPR.

II1. Final Action

EPA is approving the March 2, 2016
Pennsylvania SIP revision concerning
the addition of 25 Pa. Code section
129.74 to the Pennsylvania SIP because
section 129.74 meets the requirement to
adopt RACT for sources covered by
EPA’s CTG standards for fiberglass boat
manufacturing materials.

IV. Incorporation by Reference

In this rulemaking action, EPA is
finalizing regulatory text that includes
incorporation by reference. In
accordance with requirements of 1 CFR
51.5, EPA is finalizing the incorporation
by reference of the Pennsylvania rule
discussed in section II of this preamble.
Therefore, these materials have been
approved by EPA for inclusion in the
SIP, have been incorporated by
reference by EPA into that plan, are
fully federally enforceable under
sections 110 and 113 of the CAA as of
the effective date of the final rulemaking
of EPA’s approval, and will be
incorporated by reference by the
Director of the Federal Register in the
next update to the SIP compilation.?

162 FR 27968 (May 22, 1997).

EPA has made, and will continue to
make, these materials generally
available through http://
www.regulations.gov and/or at the EPA
Region IIT Office (please contact the
person identified in the “For Further
Information Contact” section of this
preamble for more information).

V. Statutory and Executive Order
Reviews

A. General Requirements

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
CAA and applicable federal regulations.
42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. Accordingly, this action
merely approves state law as meeting
federal requirements and does not
impose additional requirements beyond
those imposed by state law. For that
reason, this action:

e Is not a ‘“‘significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Orders 12866 (58 FR 51735,
October 4, 1993) and 13563 (76 FR 3821,
January 21, 2011);

e does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Publ. L. 104—4);

¢ does not have federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

e is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

e does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible

methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this rule does not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the state, and EPA notes that
it will not impose substantial direct
costs on tribal governments or preempt
tribal law.

B. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

C. Petitions for Judicial Review

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by October 17, 2016. Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this action for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action.

This action concerning
Pennsylvania’s control of VOC
emissions from fiberglass boat
manufacturing materials may not be
challenged later in proceedings to
enforce its requirements. (See section

307(b)(2).)
List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Ozone, Volatile organic
compounds.

Dated: August 2, 2016.

Shawn M. Garvin,
Regional Administrator, Region III.

40 CFR part 52 is amended as follows:
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PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart NN—Pennsylvania

m 2.In §52.2020, the table in paragraph
(c)(1) is amended by adding an entry for

“Section 129.74” in numerical order to
read as follows:

§52.2020 Identification of plan.

* * * * *
(C) * k%
( * %

*

State citation Title/subject

State effective

date EPA approval date

Additional
explanation/
§52.2063 citation

Title 25—Environmental Protection Article lll—Air Resources

* *

Section 129.74 ...............

materials.

Control of VOC emis-
sions from fiberglass
boat manufacturing

* * *

12/19/15 8/17/16 [Insert Federal
Register citation).

* *

New section is added; the requirements of sec-

tion 129.74 supersede the requirements of a
RACT permit issued under sections 129.91—
95 prior to December 19, 2015, to the owner
or operator of a source subject to section
129.74 to control, reduce or minimize VOCs
from a fiberglass boat manufacturing proc-
ess, except to the extent the RACT permit
contains more stringent requirements.

*

* * * * *

[FR Doc. 2016-19540 Filed 8-16—16; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 648
[Docket No. 160301164-6694—-02]
RIN 0648-BF87

Fisheries of the Northeastern United
States; Northeast Skate Complex
Fishery; Framework Adjustment 3 and
2016-2017 Specifications

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule.

SUMMARY: This rule approves
regulations to implement Northeast
Skate Complex Fishery Management
Plan Framework Adjustment 3
management measures, including
fishing year 2016—2017 specifications,
and implements a new seasonal quota
allocation for the skate wing fishery.

This rule is necessary because it updates
the Skate Fishery Management Plan to
be consistent with the most recent
scientific information and it improves
management of the skate fisheries. The
intended effect of this rule is to help
conserve skate stocks while maintaining
economic opportunities for the skate
fisheries.

DATES: Effective on August 17, 2016.
ADDRESSES: Copies of Framework 3,
including the Environmental
Assessment and Regulatory Impact
Review (EA/RIR), and other supporting
documents for the action are available
from Thomas A. Nies, Executive
Director, New England Fishery
Management Council, 50 Water Street,
Mill 2, Newburyport, MA 01950. The
framework is also accessible via the
Internet at: http://
www.greateratlantic.fisheries.noaa.gov.

FOR FURTHER INFORMATION CONTACT:
William Whitmore, Fishery Policy
Analyst, (978) 281-9182.
SUPPLEMENTARY INFORMATION:

Background

Approved Measures

On June 6, 2016, we proposed in the
Federal Register (81 FR 36251)
management modifications to

implement Framework Adjustment 3 to
the Northeast Skate Complex Fishery
Management (FMP), which includes
catch specifications for fishing years
2016-2017. After reviewing public
comments in response to the proposed
rule, we are approving Framework 3 and
the 2016—2017 specifications as detailed
in our proposed rule.

Specifications for Fishing Years 2016-
2017

Specifications including the
acceptable biological catch (ABC),
annual catch limit (ACL), annual catch
target (ACT), and total allowable
landings (TALs) for the skate wing and
bait fisheries, as well as possession
limits, may be specified for up to 2
years. The 2016—2017 skate complex
ABC and ACL is 31,081 metric tons
(mt). After removing management
uncertainty from the ABC, the ACT that
remains is 23,311 mt. After removing
discards and state landings from the
ACT, the TAL that remains is 12,872 mt.
Tables 1 and 2 (below) detail TALs and
possession limits for the skate wing and
skate bait fisheries—there are no
possession limit changes from last year.
These specifications and possession
limits remain in effect until they are
replaced.

TABLE 1—TOTAL ALLOWABLE LANDINGS FOR FISHING YEARS 2016—2017

Total Allowable Landings (TAL) mt
Skate Wing Fishery:
Season 1 (May 1-Aug 31) 4,722
Season 2 (Sept 1-Apr 30) 3,600
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TABLE 1—TOTAL ALLOWABLE LANDINGS FOR FISHING YEARS 2016—2017—Continued
Total Allowable Landings (TAL) mt
Skate Bait Fishery:
S ToE T o I I Y =V R 0 U OP U SPUPPR 1,299
SEASON 2 (AUG TOCE 1) oottt ettt ettt b e e e et e e s b e e et e e b et e bt e e h e e et e e e ae e e bt e ek bt e he e nan e e ae e e bt e e erees 1,565
SASON B (NOV TmAPF B0) eeiuiiiiieieitiete et ettt r et e sttt e e e e bt e e e e e e e s et e ae e s et e ee e s R e e ee e R e e se e n e e e e e e e e ee e e e nre e e e nreennenne e e e nreeanenns 1,354
TABLE 2—POSSESSION LIMITS FOR FISHING YEARS 2016—-2017
Trip limits
Skate possession limits * ) Wh\?\)/et)aslil;ate
Skate wings Whole skates letter of
authorization
NE Multispecies, Scallop, or Monkfish Day-At-Sea (DAS):
Season 1 (May T—AUQG 31) it nees 2,600 1b .......... 5,902 Ib .... 25,000 Ib.
1,179 kg ......... 2,677 kg ... 11,340 kg.
Seas0N 2 (SEPt T—APK B0) .eoueeiiiiiiietee ettt 4,100 b .......... 9,306 Ib
1,860 kg ......... 4,221 kg.
NE Multispecies B DAS:
MY TmADPE B0 ittt b e ettt ane s 220 1b .....ece..e. 500 Ib ............. 500 Ib.
100 kg ............ 227 Kg .coveuennne 227 kg.
Non-DAS:
MY TmAPE B0 ottt ettt bt e r ettt er e n e r e 500 Ib 1,135 |b 1,135 Ib.
227 kg 515Kg e 515 kg.

* Possession limits may be modified in-season in order to prevent catch from exceeding quotas.

Skate Wing Adjustment Measures

Framework 3 modifies the skate wing
TAL so that 57 percent of the skate wing
TAL is allocated in Season 1 (May 1—
August 31) with the remainder allocated
in Season 2 (September 1-April 30).
This modification was made because
skate fishing effort is higher earlier in
the fishing year and a seasonal
apportionment with in-season change
authority should ensure year-round
fishing opportunities. Any portion of
the Season 1 TAL that is unused is
rolled over into Season 2. From May 1
through August 17, the Regional
Administrator is required to reduce the
directed skate wing possession limit for
vessels fishing under a day-at-sea (DAS)
from 2,600 1b (1,179 kg) to an incidental
catch level of 500 b (227 kg) when the
fishery is projected to land 85 percent
of its Season 1 quota. However, if
harvest levels are projected to reach 85
percent sometime between August 18
and August 31 (the last two weeks of
Season 1), the Regional Administrator
maintains discretion on whether or not
to reduce the directed possession limit.
This option is included because it is
difficult and sometimes impracticable
for the agency to rapidly close a fishery
immediately prior to the end of a
season.

The DAS possession limit increases to
4,100 Ib (1,860 kg) at the start of Season
2 (September 1) with the remainder of

the annual skate wing TAL available in
Season 2. In Season 2, the Regional
Administrator may reduce the
possession limit to 500 1b (227 kg) when
85 percent of the annual skate wing TAL
is projected to have been landed,
consistent with previous regulations.
These in-season possession limit
reductions are designed to mitigate the
potential for prolonged closures for the
directed skate fishery while still
allowing some incidental catches to be

landed.

Comments and Responses on Measures
Proposed in Framework 3

We received four public comments on
the proposed rule, including
submissions on behalf of the Cape Cod
Commercial Fishermen’s Alliance and
Shark Advocates International.

Comment 1: The Cape Cod
Commercial Fishermen’s Alliance and
Shark Advocates International support
the proposed seasonal specifications
and possession limits.

Response 1: We are approving
Framework 3 and the accompanying
specifications and possession limits
because these measures promote
optimum yield, fishery conservation,
and are based upon the best available
science.

Comment 2: One commenter argued
for a dramatic increase in quota while
one commenter contended a dramatic
decrease in quota is needed.

Response 2: The ABC, ACL, and TAL
are based on the best available science
with advice from the Council’s
Scientific and Statistical Committee.
Therefore, we are approving this action
because it is based on the best available
science consistent with National
Standard 2 of the Magnuson-Stevens
Fishery Conservation and Management
Act (Magnuson-Stevens Act) and with
the Council recommendation. The
proposed rule (81 FR 36251, June 6,
2016) details the justifications for
modifying the specifications. These
specifications are expected to result in
optimum yield while ensuring that the
stocks are not overfished or subject to
overfishing (except for thorny skate,
which is a prohibited species),
consistent with National Standard 1 of
the Magnuson-Stevens Act.

Comment 3: Shark Advocates
International urged us to elevate the
priority of examining and addressing
the severe depletion of thorny skates.

Response 3: Although this comment
does not directly apply to Framework 3,
we are concerned with the stock status
of thorny skates. In May 2015, we
received a petition to list thorny skates
as threatened or endangered. We found
that the petition to list thorny skate
presented substantial scientific or
commercial information indicating that
the petitioned action may be warranted
and solicited information from the
public that could be included in a
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candidate species status review (80 FR
65175, October 26, 2015). A thorny
skate status review occurred on May 19,
2016, in Gloucester, MA. A report from
the review is currently being developed
and will undergo peer-review prior to
being shared with the public.

Comment 4: The Cape Cod
Commercial Fishermen’s Alliance
offered support for the Council’s
decision to further pursue limited
access for the skate fishery.

Response 4: The Council has
prioritized consideration of limiting
access to the skate fishery. We will
continue working with the Council so
that it can research, review, and address
its management priorities.

Changes From the Proposed Rule

After further review of the regulatory
text deemed by the Council and
included in the proposed rule, we are
revising the regulatory language
previously proposed at § 648.322(b)(2)
to be consistent with the Regional
Administrator’s discretion to reduce the
Season 2 skate-wing possession limit as
provided in Framework Adjustment 1 to
the FMP (76 FR 28328; May 17, 2011).
These regulatory language changes do
not alter the management measures
specified in the proposed rule and are
consistent with the intent of Framework
3.

Classification

The Administrator, Greater Atlantic
Region, NMFS, determined that
Framework 3 to the FMP is necessary
for the conservation and management of
the northeast skate complex and that it
is consistent with the Magnuson-
Stevens Fishery Conservation and
Management Act and other applicable
laws.

There is good cause under 5 U.S.C.
553(d)(3) to waive the 30-day delay in
effective date. This final rule reduces
TALs which are administered through
different fishing seasons. Season 1 for
the skate wing fishery began on May 1
and ends on August 31. It is possible
that the fishery could approach a
seasonal landing limit which would
require possession limits to be reduced
to avoid overharvesting. Waiving the 30-
day implementation delay is necessary
to ensure timely implementation of the
reduced catch limits. Retaining a 30-day
delay in implementation would be
contrary to the public interest because it
could result in a catch limit being
exceeded. Immediate implementation of
the new TALs, including the new
seasonal measures, will benefit
fishermen by helping to prevent
overages and potentially providing
fishing opportunities more evenly

throughout the fishing year. For these
reasons, NMFS finds it both contrary to
the public interest and unnecessary to
provide a 30-day delay in
implementation.

This final rule has been determined to
be not significant for the purpose of E.O.
12866.

A final regulatory flexibility analysis
(FRFA) was prepared. The FRFA
incorporates the initial regulatory
flexibility analysis (IRFA), a summary of
the significant issues raised by the
public comments in response to the
IRFA, and NMFS responses to those
comments. A copy of this analysis is
available from the Council [or NMFS]
(see ADDRESSES).

A Summary of the Significant Issues
Raised by the Public in Response to the
IRFA, a Summary of the Agency’s
Assessment of Such Issues, and a
Statement of Any Changes Made in the
Final Rule as a Result of Such
Comments

A description of the action, why it is
being considered, and the legal basis
were contained in the preamble of the
proposed rule (81 FR 36251, June 6,
2016) and are not repeated here. The
public did not provide any comments
on the IRFA; therefore, there are no
changes made in this final rule with
regards to the economic analyses and
impacts.

Description and Estimate of Number of
Small Entities To Which the Rule Would
Apply

This final rule would impact fishing
vessels, including commercial fishing
entities. In 2014, there were 2,012
vessels that held an open access skate
permit. However, only 431 of those
permit holders were active participants
in the commercial skate fishery (i.e.,
landed any amount of skates). Because
there are several ownership affiliate
groups (as explained in greater detail in
the proposed rule) there are actually 364
active vessels in the skate fishery, only
3 of which qualified as large businesses.

On December 29, 2015, NMFS issued
a final rule establishing a small business
size standard of $11 million in annual
gross receipts for all businesses
primarily engaged in the commercial
fishing industry (NAICS 11411) for
Regulatory Flexibility Act (RFA)
compliance purposes only (80 FR
81194, December 29, 2015). The $11
million standard became effective on
July 1, 2016, and is to be used in place
of the U.S. Small Business
Administration’s (SBA) previous
standards of $20.5 million, $5.5 million,
and $7.5 million for the finfish (NAICS
114111), shellfish (NAICS 114112), and

other marine fishing (NAICS 114119)
sectors, respectively, of the U.S.
commercial fishing industry.

An IRFA was developed for this
regulatory action prior to July 1, 2016,
using SBA’s previous size standards.
Under the SBA’s size standards, 3 of 364
skate fishing entities were determined to
be large. NMFS has qualitatively
reviewed the analyses prepared for this
action using the new size standard. The
new standard could result in a few more
commercial shellfish businesses being
considered small (due to the increase in
small business size standards). In
addition, the new standard could result
in fewer commercial finfish businesses
being considered small (due to the
decrease in size standards). Skates are
only responsible for a small fraction of
total landings and revenue for any of
these vessels so it is unlikely that these
size-standard changes would have any
impact on the previously conducted
analyses.

Description of the Projected Reporting,
Record-Keeping, and Other Compliance
Requirements of This Final Rule

This final rule does not introduce any
new reporting, recordkeeping, or other
compliance requirements.

Description of the Steps the Agency Has
Taken To Minimize the Significant
Economic Impact on Small Entities
Consistent With the Stated Objectives of
Applicable Statutes

The ACL alternative described in the
preambles of the proposed rule and this
rule represents an ACL reduction in
comparison to previous years’ ACLs
(maintaining the status quo measures).
However, we do not anticipate any
significant economic impacts on small
entities to result from this action. While
there is an overall reduction in the TAL,
Framework 3 analyses indicate that
actual skate landings in recent years
have been close to the TAL we are
approving for fishing years 2016—-2017.
This suggests that it is unlikely that
potential revenue losses would be
directly commensurate with the TAL
reduction. By contrast, maintaining the
status quo ACL is inconsistent with the
stated objectives because it does not
represent the best available science or
the goals and objectives of the FMP. The
seasonal allocation for the skate-wing
fishery effected by this rule was
developed to coincide with fishing
effort so that more quota is allocated
during the months when there is greater
fishing effort. This is expected to reduce
the risk of the fishery approaching a
seasonal quota and having its
possession limits reduced. The Council
considered reducing the skate-wing
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possession limits due to the reduced
TAL but elected to keep the status quo
possession limits to further mitigate
economic impacts from the ACL
reductions. For these reasons, we do not
expect revenues to be significantly
impacted.

Section 212 of the Small Business
Regulatory Enforcement Fairness Act of
1996 states that, for each rule or group
of related rules for which an agency is
required to prepare a FRFA, the agency
shall publish one or more guides to
assist small entities in complying with
the rule, and shall designate such
publications as “‘small entity
compliance guides.” The agency shall
explain the actions a small entity is
required to take to comply with a rule
or group of rules. As part of this
rulemaking process, a letter to permit
holders that also serves as small entity
compliance guide was prepared. Copies
of this final rule are available from the
Greater Atlantic Regional Fisheries
Office (GARFQ), and the compliance
guide, i.e., permit holder letter, will be
sent to all holders of permits for the
skate fishery. The guide and this final
rule will be posted or publically
available on the GARFO Web site.

List of Subjects in 50 CFR Part 648

Fisheries, Fishing, Reporting and
recordkeeping requirements.

Dated: August 11, 2016.
Paul Doremus,
Deputy Assistant Administrator for
Operations, National Marine Fisheries
Service.

For the reasons set out in the
preamble, NMFS amends 50 CFR part
648 as follows:

PART 648—FISHERIES OF THE
NORTHEASTERN UNITED STATES

m 1. The authority citation for part 648
continues to read as follows:

Authority: 16 U.S.C. 1801 et seq.

m 2. In § 648.322, revise paragraphs
(a)(1) and (b)(2) to read as follows:

§648.322 Skate allocation, possession,
and landing provisions.

(a] * *x *

(1) A total of 66.5 percent of the
annual skate complex TAL shall be
allocated to the skate wing fishery. All
skate products that are landed in wing
form, for the skate wing market, or
classified by Federal dealers as food as
required under § 648.7(a)(1)(i), shall
count against the skate wing fishery
TAL. The annual skate wing fishery
TAL shall be allocated in two seasonal
quota periods as follows:

(i) Season 1—May 1 through August
31, 57 percent of the annual skate wing
fishery TAL shall be allocated;

(ii) Season 2—September 1 through
April 30, the remainder of the annual
skate wing fishery TAL not landed in
Season 1 shall be allocated.

* * * * *

(b) * * *

(2) In-season adjustment of skate wing
possession limits. The Regional
Administrator has the authority,
through a notice in the Federal Register
consistent with the Administrative
Procedure Act, to reduce the skate wing
possession limit to 500 b (227 kg) of
skate wings (1,135 Ib (515 kg) whole
weight or any prorated combination of
the allowable landing forms defined at
paragraph (b)(4) of this section) for the
remainder of the applicable quota
season, under the following
circumstances:

(i) When 85 percent of the Season 1
skate wing quota is projected to be
landed between May 1 and August 17,
the Regional Administrator shall reduce
the skate wing possession limit to the
incidental level described in paragraph
(b)(2) of this section.

(ii) When 85 percent of the Season 1
skate wing quota is projected to be
landed between August 18 and August
31, the Regional Administrator may
reduce the skate wing possession limit
to the incidental level described in
paragraph (b)(2) of this section.

(iii) When 85 percent of the annual
skate wing fishery TAL is projected to
be landed in Season 2, the Regional
Administrator may reduce the skate
wing possession limit to the incidental
level described in this paragraph, unless
such a reduction would be expected to
prevent attainment of the annual TAL.
[FR Doc. 2016-19601 Filed 8—16-16; 8:45 am]
BILLING CODE 3510-22-P
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DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 906

[Doc. No. AMS-SC-16-0059; SC16—-906-2
PR]

Oranges and Grapefruit Grown in
Lower Rio Grande Valley in Texas;
Increased Assessment Rate

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Proposed rule.

SUMMARY: This proposed rule would
implement a recommendation from the
Texas Valley Citrus Committee
(Committee) to increase the assessment
rate established for the 2016-17 and
subsequent fiscal periods from $0.08 to
$0.09 per 7/10-bushel carton or
equivalent of oranges and grapefruit
handled under the marketing order
(order). The Committee locally
administers the order and is comprised
of producers and handlers of oranges
and grapefruit operating within the area
of production. Assessments upon orange
and grapefruit handlers are used by the
Committee to fund reasonable and
necessary expenses of the program. The
fiscal period begins August 1 and ends
July 31. The assessment rate would
remain in effect indefinitely unless
modified, suspended, or terminated.

DATES: Comments must be received by
September 16, 2016.

ADDRESSES: Interested persons are
invited to submit written comments
concerning this proposed rule.
Comments must be sent to the Docket
Clerk, Marketing Order and Agreement
Division, Specialty Crops Program,
AMS, USDA, 1400 Independence
Avenue SW., STOP 0237, Washington,
DC 20250-0237; Fax: (202) 720—8938; or
Internet: http://www.regulations.gov.
Comments should reference the
document number and the date and
page number of this issue of the Federal
Register and will be available for public
inspection in the Office of the Docket

Clerk during regular business hours, or
can be viewed at: http://
www.regulations.gov. All comments
submitted in response to this proposed
rule will be included in the record and
will be made available to the public.
Please be advised that the identity of the
individuals or entities submitting the
comments will be made public on the
internet at the address provided above.
FOR FURTHER INFORMATION CONTACT:
Doris Jamieson, Marketing Specialist, or
Christian D. Nissen, Regional Director,
Southeast Marketing Field Office,
Marketing Order and Agreement
Division, Specialty Crops Program,
AMS, USDA; Telephone: (863) 324—
3375, Fax: (863) 291-8614, or Email:
Doris.Jamieson@ams.usda.gov or
Christian.Nissen@ams.usda.gov.

Small businesses may request
information on complying with this
regulation by contacting Richard Lower,
Marketing Order and Agreement
Division, Specialty Crops Program,
AMS, USDA, 1400 Independence
Avenue SW., STOP 0237, Washington,
DC 20250-0237; Telephone: (202) 720—
2491, Fax: (202) 720-8938, or Email:
Richard.Lower@ams.usda.gov.
SUPPLEMENTARY INFORMATION: This
proposed rule is issued under Marketing
Agreement and Order No. 906, as
amended (7 CFR part 906), regulating
the handling of oranges and grapefruit
grown in the Lower Rio Grande Valley
in Texas, hereinafter referred to as the
“order.” The order is effective under the
Agricultural Marketing Agreement Act
of 1937, as amended (7 U.S.C. 601-674),
hereinafter referred to as the “Act.”

The Department of Agriculture
(USDA) is issuing this proposed rule in
conformance with Executive Orders
12866, 13563, and 13175.

This proposed rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. Under the marketing
order now in effect, orange and
grapefruit handlers are subject to
assessments. Funds to administer the
order are derived from such
assessments. It is intended that the
assessment rate as proposed herein
would be applicable to all assessable
oranges and grapefruit beginning on
August 1, 2016, and continue until
amended, suspended, or terminated.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608¢(15)(A) of the Act, any

handler subject to an order may file
with USDA a petition stating that the
order, any provision of the order, or any
obligation imposed in connection with
the order is not in accordance with law
and request a modification of the order
or to be exempted therefrom. Such
handler is afforded the opportunity for
a hearing on the petition. After the
hearing, USDA would rule on the
petition. The Act provides that the
district court of the United States in any
district in which the handler is an
inhabitant, or has his or her principal
place of business, has jurisdiction to
review USDA’s ruling on the petition,
provided an action is filed not later than
20 days after the date of the entry of the
ruling.

This proposed rule would increase
the assessment rate established for the
Committee for the 2016—17 and
subsequent fiscal periods from $0.08 to
$0.09 per 7/10-bushel carton or
equivalent of oranges and grapefruit.

The Texas orange and grapefruit
marketing order provides authority for
the Committee, with the approval of
USDA, to formulate an annual budget of
expenses and collect assessments from
handlers to administer the program. The
members of the Committee are
producers and handlers of Texas
oranges and grapefruit. They are
familiar with the Committee’s needs and
with the costs for goods and services in
their local area and are thus in a
position to formulate an appropriate
budget and assessment rate. The
assessment rate is formulated and
discussed in a public meeting. Thus, all
directly affected persons have an
opportunity to participate and provide
input.

For the 2015-16 and subsequent fiscal
periods, the Committee recommended,
and USDA approved, an assessment rate
that would continue in effect from fiscal
period to fiscal period unless modified,
suspended, or terminated by USDA
upon recommendation and information
submitted by the Committee or other
information available to USDA.

The Committee met on June 2, 2016,
and unanimously recommended 2016—
17 expenditures of $751,148 and an
assessment rate of $0.09 per 7/10-bushel
carton or equivalent of oranges and
grapefruit. In comparison, last year’s
budgeted expenditures were $701,148.
The assessment rate of $0.09 is $0.01
higher than the rate currently in effect.
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At the current assessment rate,
assessment income would equal around
$640,000, an amount insufficient to
cover the Committee’s anticipated
expenditures, which include a $50,000
increase in funding for compliance. The
Committee considered the proposed
expenses and recommended increasing
the assessment rate.

The major expenditures
recommended by the Committee for the
201617 year include $600,248 for the
Mexican fruit fly control program,
$77,200 for management, and $50,000
for compliance. Budgeted expenses for
these items in 2015-16 were $600,248,
$77,200, and $0, respectively.

The assessment rate recommended by
the Committee was derived by dividing
anticipated expenses by expected
shipments of Texas oranges and
grapefruit. Orange and grapefruit
shipments for the 2016-17 year are
estimated at 8 million 7/10-bushel
cartons or equivalent, which should
provide $720,000 in assessment income.
Income derived from handler
assessments, along with interest income
and funds from the Committee’s
authorized reserve, would be adequate
to cover budgeted expenses. Funds in
the reserve (currently around $367,000)
would be kept within the maximum
permitted by the order (approximately
one fiscal period’s expenses as stated in
§ 906.35).

The proposed assessment rate would
continue in effect indefinitely unless
modified, suspended, or terminated by
USDA upon recommendation and
information submitted by the
Committee or other available
information.

Although this assessment rate would
be in effect for an indefinite period, the
Committee would continue to meet
prior to or during each fiscal period to
recommend a budget of expenses and
consider recommendations for
modification of the assessment rate. The
dates and times of Committee meetings
are available from the Committee or
USDA. Committee meetings are open to
the public and interested persons may
express their views at these meetings.
USDA would evaluate Committee
recommendations and other available
information to determine whether
modification of the assessment rate is
needed. Further rulemaking would be
undertaken as necessary. The
Committee’s 2016—17 budget and those
for subsequent fiscal periods would be
reviewed and, as appropriate, approved
by USDA.

Initial Regulatory Flexibility Analysis

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA) (5

U.S.C. 601-612), the Agricultural
Marketing Service (AMS) has
considered the economic impact of this
proposed rule on small entities.
Accordingly, AMS has prepared this
initial regulatory flexibility analysis.

The purpose of the RFA is to fit
regulatory actions to the scale of
businesses subject to such actions in
order that small businesses will not be
unduly or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and the rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf.

There are approximately 170
producers of oranges and grapefruit in
the production area and 13 handlers
subject to regulation under the
marketing order. Small agricultural
producers are defined by the Small
Business Administration (SBA) as those
having annual receipts less than
$750,000, and small agricultural service
firms are defined as those whose annual
receipts are less than $7,500,000 (13
CFR 121.201).

According to Committee data and
information from the National
Agricultural Statistics Service, the
weighted average grower price for Texas
citrus during the 2014—15 season was
around $9.53 per box and total
shipments were near 7.8 million boxes.
Using the weighted average price and
shipment information, and assuming a
normal distribution of production, the
majority of producers would have
annual receipts of less than $750,000. In
addition, based on Committee
information, the majority of handlers
have annual receipts of less than
$7,500,000 and could be considered
small businesses under SBA’s
definition. Thus, the majority of Texas
citrus producers and handlers may be
classified as small entities.

This proposal would increase the
assessment rate established for the
Committee and collected from handlers
for the 2016—17 and subsequent fiscal
periods from $0.08 to $0.09 per 7/10-
bushel carton or equivalent of Texas
oranges and grapefruit. The Committee
unanimously recommended 2016—17
expenditures of $751,148 and an
assessment rate of $0.09 per 7/10-bushel
carton or equivalent handled. The
proposed assessment rate of $0.09 is
$0.01 higher than the 2015—16 rate. The
quantity of assessable oranges and
grapefruit for the 2016—17 season is
estimated at 8 million 7/10-bushel
cartons or equivalent. Thus, the $0.09
rate should provide $720,000 in
assessment income. Income derived
from handler assessments, along with

interest income and funds from the
Committee’s authorized reserve, would
be adequate to meet this year’s
expenses.

The major expenditures
recommended by the Committee for the
2016-17 year include $600,248 for the
Mexican fruit fly control program,
$77,200 for management, and $50,000
for compliance. Budgeted expenses for
these items in 2015—-16 were $600,248,
$77,200, and $0, respectively.

At the current assessment rate,
assessment income would only equal
around $640,000, an amount
insufficient to cover the Committee’s
anticipated expenditures, which include
a $50,000 increase in funding for
compliance. The Committee considered
the proposed expenses and
recommended increasing the assessment
rate.

Prior to arriving at this budget and
assessment rate, the Committee
considered information from various
sources, such as the Committee’s Budget
and Personnel Committee, and
Committee management. Alternative
expenditure levels were discussed by
these groups, based upon the relative
value of various activities to the Texas
citrus industry. Based on estimated
shipments, the recommended
assessment rate of $0.09 should provide
$720,000 in assessment income. The
Committee determined that the
assessment revenue, along with funds
from interest income and funds from
reserves, would be adequate to cover
budgeted expenses for the 2016-17
fiscal period.

A review of historical information and
preliminary information pertaining to
the upcoming crop year indicates that
the average grower price for the 2016—
17 season could be around $13.50 per 7/
10-bushel carton or equivalent of
oranges and grapefruit. Therefore, the
estimated assessment revenue for the
2016—17 crop year as a percentage of
total grower revenue would be around
0.6 percent.

This action would increase the
assessment obligation imposed on
handlers. While assessments impose
some additional costs on handlers, the
costs are minimal and uniform on all
handlers. However, these costs would
be offset by the benefits derived by the
operation of the marketing order.

The Committee’s meeting was widely
publicized throughout the Texas citrus
industry and all interested persons were
invited to attend the meeting and
participate in Committee deliberations
on all issues. Like all Committee
meetings, the June 2, 2016, meeting was
a public meeting and all entities, both
large and small, were able to express
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views on this issue. Finally, interested
persons are invited to submit comments
on this proposed rule, including the
regulatory and informational impacts of
this action on small businesses.

In accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C.
Chapter 35), the order’s information
collection requirements have been
previously approved by the Office of
Management and Budget (OMB) and
assigned OMB No. 0581-0189 Generic
Fruit Crops. No changes in those
requirements as a result of this action
are necessary. Should any changes
become necessary, they would be
submitted to OMB for approval.

This proposed rule would impose no
additional reporting or recordkeeping
requirements on either small or large
Texas orange and grapefruit handlers.
As with all Federal marketing order
programs, reports and forms are
periodically reviewed to reduce
information requirements and
duplication by industry and public
sector agencies.

AMS is committed to complying with
the E-Government Act, to promote the
use of the internet and other
information technologies to provide
increased opportunities for citizen
access to Government information and
services, and for other purposes.

USDA has not identified any relevant
Federal rules that duplicate, overlap, or
conflict with this action.

A small business guide on complying
with fruit, vegetable, and specialty crop
marketing agreements and orders may
be viewed at: http://www.ams.usda.gov/
rules-regulations/moa/small-businesses.
Any questions about the compliance
guide should be sent to Richard Lower
at the previously-mentioned address in
the FOR FURTHER INFORMATION CONTACT
section.

A 30-day comment period is provided
to allow interested persons to respond
to this proposed rule. Thirty days is
deemed appropriate because: (1) The
2016-17 fiscal period begins on August
1, 2016, and the marketing order
requires that the rate of assessment for
each fiscal period apply to all assessable
Texas oranges and grapefruit handled
during such fiscal period; (2) the
Committee needs to have sufficient
funds to pay its expenses which are
incurred on a continuous basis; and (3)
handlers are aware of this action which
was unanimously recommended by the
Committee at a public meeting and is
similar to other assessment rate actions
issued in past years.

List of Subjects in 7 CFR Part 906

Grapefruit, Marketing agreements,
Oranges, Reporting and recordkeeping
requirements.

For the reasons set forth in the
preamble, 7 CFR part 906 is proposed to
be amended as follows:

PART 906—ORANGES AND
GRAPEFRUIT GROWN IN LOWER RIO
GRANDE VALLEY IN TEXAS

m 1. The authority citation for 7 CFR
part 906 continues to read as follows:

Authority: 7 U.S.C. 601-674.

m 2. Section 906.235 is revised to read
as follows:

§906.235 Assessment rate.

On and after August 1, 2016, an
assessment rate of $0.09 per 7/10-bushel
carton or equivalent is established for
oranges and grapefruit grown in the
Lower Rio Grande Valley in Texas.

Dated: August 12, 2016.

Elanor Starmer,

Administrator, Agricultural Marketing
Service.

[FR Doc. 201619624 Filed 8—-16-16; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—2016-8844; Directorate
Identifier 2016—-NM-026-AD]

RIN 2120-AA64
Airworthiness Directives; The Boeing
Company Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for certain
The Boeing Company Model 787-8
airplanes. This proposed AD was
prompted by a report indicating that the
fire block in the video control station
and closets, and fire blocking tape in the
floor panel opening in the forward and
aft main passenger cabin, might be
missing on some airplanes. This
proposed AD would require installing
fire block in the video control station
and closets, as applicable, and installing
fire blocking tape in the floor panel
openings in the forward and aft main
passenger cabin. We are proposing this
AD to prevent propagation of a fire in
the lower lobe cheek area outboard of a

video control station and closet. Such
propagation could result in an increased
risk of smoke and/or fire propagation
into the passenger cabin.

DATES: We must receive comments on
this proposed AD by October 3, 2016.
ADDRESSES: You may send comments,
using the procedures found in 14 CFR
11.43 and 11.45, by any of the following
methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE.,
Washington, DC 20590.

e Hand Delivery: Deliver to Mail
address above between 9 a.m. and 5
p.m., Monday through Friday, except
Federal holidays.

For service information identified in
this NPRM, contact Boeing Commercial
Airplanes, Attention: Data & Services
Management, P.O. Box 3707, MC 2H-65,
Seattle, WA 98124-2207; telephone:
206-544-5000, extension 1; fax: 206—
766—5680; Internet: https://
www.myboeingfleet.com. You may view
this referenced service information at
the FAA, Transport Airplane
Directorate, 1601 Lind Avenue SW.,
Renton, WA. For information on the
availability of this material at the FAA,
call 425-227-1221. It is also available
on the Internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2016—
8844.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2016—
8844; or in person at the Docket
Management Facility between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Office
(phone: 800—647-5527) is in the
ADDRESSES section. Comments will be
available in the AD docket shortly after
receipt.

FOR FURTHER INFORMATION CONTACT:
Francis Smith, Aerospace Engineer,
Cabin Safety and Environmental
Systems Branch, ANM-150S, FAA,
Seattle Aircraft Certification Office
(ACO), 1601 Lind Avenue SW., Renton,
WA 98057-3356; phone: 425-917-6596;
fax: 425-917-6590; email:
francis.smith@faa.gov.


http://www.ams.usda.gov/rules-regulations/moa/small-businesses
http://www.ams.usda.gov/rules-regulations/moa/small-businesses
https://www.myboeingfleet.com
https://www.myboeingfleet.com
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
mailto:francis.smith@faa.gov

Federal Register/Vol.

81, No. 159/ Wednesday, August 17,

2016 /Proposed Rules 54751

SUPPLEMENTARY INFORMATION:
Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposal. Send your comments to
an address listed under the ADDRESSES
section. Include ‘“Docket No. FAA—
2016-8844; Directorate Identifier 2016—
NM-026—AD” at the beginning of your
comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD because of those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

We have received a report from
Boeing indicating that the fire block in
the video control station and closets,
and fire blocking tape in the floor panel
opening in the forward and aft main

passenger cabin might be missing on
some airplanes. The materials were not
installed during production. We are
proposing this AD to prevent
propagation of a fire in the lower lobe
cheek area outboard of a video control
station and closet. Such propagation
could result in an increased risk of
smoke and/or fire in the passenger
cabin.

Related Service Information Under 1
CFR Part 51

We reviewed the following service
information:

Boeing Alert Service Bulletin B787—
81205-SB250028-00, Issue 001, dated
August 1, 2013. The service information
describes procedures for installing fire
block in the video control station and
closets.

Boeing Alert Service Bulletin B787—
81205-SB250070-00, Issue 001, dated
March 10, 2015. The service information
describes procedures for installing fire
block in the video control station.

Boeing Alert Service Bulletin B787—
81205-SB530018-00, Issue 001, dated
June 7, 2013. The service information
describes procedures for installing fire
blocking tape in the floor panel

ESTIMATED COSTS

openings in the forward and aft main
passenger cabin.

This service information is reasonably
available because the interested parties
have access to it through their normal
course of business or by the means
identified in the ADDRESSES section.

FAA’s Determination

We are proposing this AD because we
evaluated all the relevant information
and determined the unsafe condition
described previously is likely to exist or
develop in other products of the same
type design.

Proposed AD Requirements

This proposed AD would require
accomplishing the actions specified in
the service information described
previously. For information on the
procedures and compliance times, see
this service information at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2016—
8844.

Costs of Compliance

We estimate that this proposed AD
affects 6 airplanes of U.S. registry. We
estimate the following costs to comply
with this proposed AD:

Action Labor cost Parts cost Cost per product Cg;te?gt ol.IJ’.SS.
Fire blocking tape installation in the floor | Up to 23 work-hours x $85 per $0 | Up to $1,955 perin- | Up to $11,730 per in-
panel openings. hour = $1,955 per installation. stallation. stallation.
Fire block installation in the video control | 5 work-hours x $85 per hour = 489 | $914 per installation $5,484 per installa-
closet. $425 per installation. tion.
Fire block installation in the video control | 5 work-hours x $85 per hour = 276 | $701 per installation $4,206 per installa-
station. $425 per installation. tion.

According to the manufacturer, some
of the costs of this proposed AD may be
covered under warranty, thereby
reducing the cost impact on affected
individuals. We do not control warranty
coverage for affected individuals. As a
result, we have included all costs in our
cost estimate.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701:
“General requirements.” Under that
section, Congress charges the FAA with

promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a “significant rule” under
the DOT Regulatory Policies and
Procedures (44 FR 11034, February 26,
1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

m Accordingly, under the authority
delegated to me by the Administrator,


http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov

54752

Federal Register/Vol.

81, No. 159/ Wednesday, August 17,

2016 /Proposed Rules

the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

The Boeing Company:
Docket No. FAA—-2016—-8844; Directorate
Identifier 2016—-NM-026—AD.

(a) Comments Due Date

We must receive comments by October 3,
2016.

(b) Affected ADs

None.
(c) Applicability

This AD applies to The Boeing Company
Model 787-8 airplanes, certificated in any
category, as identified in Boeing Alert
Service Bulletin B787-81205-SB530018-00,
Issue 001, dated June 7, 2013; Boeing Alert
Service Bulletin B787-81205-SB250028-00,
Issue 001, dated August 1, 2013; and Boeing
Alert Service Bulletin B787-81205—
SB250070-00, Issue 001, dated March 10,
2015.

(d) Subject

Air Transport Association (ATA) of
America Code 25, Equipment/furnishings;
53, Fuselage.

(e) Unsafe Condition

This AD was prompted by a report
indicating that the fire block in the video
control station and closets, and fire blocking
tape in the floor panel opening in the forward
and aft main passenger cabin, might be
missing on some airplanes. We are issuing
this AD to prevent propagation of a fire in the
lower lobe cheek area outboard of a video
control station and closet. Such propagation
could result in an increased risk of smoke
and/or fire propagation into the passenger
cabin.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Installation of Fire Block and Fire
Blocking Tape, as Applicable

Within 72 months after the effective date
of this AD, do the actions specified in
paragraphs (g)(1), (g)(2), and (g)(3) of this AD,
as applicable.

(1) For airplanes specified in Boeing Alert
Service Bulletin B787-81205-SB250028-00,
Issue 001, dated August 1, 2013: Install fire
block in the video control station and closets,
as applicable, in accordance with the
Accomplishment Instructions of Boeing Alert
Service Bulletin B787-81205-SB250028-00,
Issue 001, dated August 1, 2013.

(2) For airplanes specified in Boeing Alert
Service Bulletin B787—81205—-SB250070-00,
Issue 001, dated March 10, 2015: Install fire
block in the video control station, in
accordance with the Accomplishment
Instructions of Boeing Alert Service Bulletin
B787-81205-SB250070-00, Issue 001, dated
March 10, 2015.

(3) For airplanes specified in Boeing Alert
Service Bulletin B787—81205—-SB530018-00,
Issue 001, dated June 7, 2013: Install fire
blocking tape in the floor panel opening in
the forward and aft main passenger cabin, in
accordance with the Accomplishment
Instructions of Boeing Alert Service Bulletin
B787-81205-SB530018-00, Issue 001, dated
June 7, 2013.

(h) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Seattle Aircraft
Certification Office (ACO), FAA, has the
authority to approve AMOGs for this AD, if
requested using the procedures found in 14
CFR 39.19. In accordance with 14 CFR 39.19,
send your request to your principal inspector
or local Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the ACO, send it to the
attention of the person identified in
paragraph (i)(1) of this AD. Information may
be emailed to: 9-ANM-Seattle-ACO-AMOC-
Requests@faa.gov.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(3) An AMOC that provides an acceptable
level of safety may be used for any repair,
modification, or alteration required by this
AD if it is approved by the Boeing
Commercial Airplanes Organization
Designation Authorization (ODA) that has
been authorized by the Manager, Seattle
ACO, to make those findings. To be
approved, the repair method, modification
deviation, or alteration deviation must meet
the certification basis of the airplane, and the
approval must specifically refer to this AD.

(4) For service information that contains
steps that are labeled as Required for
Compliance (RC), the provisions of
paragraphs (h)(4)(i) and (h)(4)(ii) of this AD
apply.
(i) The steps labeled as RC, including
substeps under an RC step and any figures
identified in an RC step, must be done to
comply with the AD. An AMOC is required
for any deviations to RC steps, including
substeps and identified figures.

(ii) Steps not labeled as RC may be
deviated from using accepted methods in
accordance with the operator’s maintenance
or inspection program without obtaining
approval of an AMOC, provided the RC steps,
including substeps and identified figures, can
still be done as specified, and the airplane
can be put back in an airworthy condition.

(i) Related Information

(1) For more information about this AD,
contact Francis Smith, Aerospace Engineer,
Cabin Safety and Environmental Systems
Branch, ANM-150S, FAA, Seattle ACO, 1601
Lind Avenue SW., Renton, WA 98057-3356;

phone: 425-917-6596; fax: 425—-917-6590;
email: francis.smith@faa.gov.

(2) For service information identified in
this AD, contact Boeing Commercial
Airplanes, Attention: Data & Services
Management, P.O. Box 3707, MC 2H-65,
Seattle, WA 98124-2207; telephone: 206—
544-5000, extension 1; fax: 206—766—-5680;
Internet: https://www.myboeingfleet.com.
You may view this referenced service
information at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue SW., Renton,
WA. For information on the availability of
this material at the FAA, call 425-227-1221.

Issued in Renton, Washington, on August
5, 2016.
Chris L. Spangenberg,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2016-19487 Filed 8-16—16; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2016-7417; Airspace
Docket No. 16—AWA—-4]

RIN 2120-AA66

Proposed Amendment of Class C
Airspace; El Paso International Airport,
TX

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This action proposes to
modify Class C airspace at El Paso
International Airport, El Paso, TX, by
removing a cutout from the Class C
airspace area that excludes the airspace
within a 2-mile radius of West Texas
Airport and the airspace beyond an 8-
mile arc from the El Paso International
Airport beginning at the 115° bearing
from the airport clockwise to the Rio
Grande River. Additionally, this
proposal would update the El Paso
International Airport geographic
coordinates to reflect the current airport
reference point (ARP) information in the
FAA’s aeronautical database and
remove the West Texas Airport and
geographic coordinate references from
the Class C airspace description. The
FAA is proposing this action to enable
more efficient operations at El Paso
International Airport.

DATES: Comments must be received on
or before October 17, 2016.

ADDRESSES: Send comments on this
proposal to the U.S. Department of
Transportation, Docket Operations, 1200
New Jersey Avenue SE., West Building
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Ground Floor, Room W12-140,
Washington, DC 20590-0001; telephone:
1 (800) 6475527, or (202) 366—9826.
You must identify FAA Docket No.
FAA-2016-7417 and Airspace Docket
No. 16—~AWA—4 at the beginning of your
comments. You may also submit
comments through the Internet at http://
www.regulations.gov.

You may review the public docket
containing the proposal, any comments
received, and any final disposition in
person in the Dockets Office between
9:00a.m. and 5:00 p.m., Monday through
Friday, except Federal holidays. The
Docket Office (telephone 1(800) 647—
5527), is on the ground floor of the
building at the above address.

FAA Order 7400.9Z, Airspace
Designations and Reporting Points, and
subsequent amendments can be viewed
online at http://www.faa.gov/air_traffic/
publications/. For further information,
you can contact the Airspace Policy
Group, Federal Aviation
Administration, 800 Independence
Avenue SW., Washington, DC 20591;
telephone: (202) 267—-8783. The Order is
also available for inspection at the
National Archives and Records
Administration (NARA). For
information on the availability of FAA
Order 7400.9Z at NARA, call (202) 741-
6030, or go to http://www.archives.gov/
federal register/code of federal-
regulations/ibr locations.html. FAA
Order 7400.9, Airspace Designations
and Reporting Points, is published
yearly and effective on September 15.

FOR FURTHER INFORMATION CONTACT:
Colby Abbott, Airspace Policy Group,
Office of Airspace Services, Federal
Aviation Administration, 800
Independence Avenue SW.,
Washington, DC 20591; telephone: (202)
267-8783.

SUPPLEMENTARY INFORMATION:
Authority for This Rulemaking

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of the airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it would
modify terminal airspace as required to

preserve the safe and efficient flow of
air traffic in the El Paso, TX, area.

Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.

Communications should identify both
docket numbers (FAA Docket No. FAA—
2016-7417 and Airspace Docket No. 16—
AWA-4) and be submitted in triplicate
to the Docket Management Facility (see
ADDRESSES section for address and
phone number). You may also submit
comments through the internet at http://
www.regulations.gov.

Commenters wishing the FAA to
acknowledge receipt of their comments
on this action must submit with those
comments a self-addressed, stamped
postcard on which the following
statement is made: “Comments to FAA
Docket No. FAA-2016-7417 and
Airspace Docket No. 16-AWA—4.” The
postcard will be date/time stamped and
returned to the commenter.

All communications received on or
before the specified comment closing
date will be considered before taking
action on the proposed rule. The
proposal contained in this action may
be changed in light of comments
received. All comments submitted will
be available for examination in the
public docket both before and after the
comment closing date. A report
summarizing each substantive public
contact with FAA personnel concerned
with this rulemaking will be filed in the
docket.

Availability of NPRMs

An electronic copy of this document
may be downloaded through the
internet at http://www.regulations.gov.

You may review the public docket
containing the proposal, any comments
received and any final disposition in
person in the Dockets Office (see
ADDRESSES section for address and
phone number) between 9:00 a.m. and
5:00 p.m., Monday through Friday,
except Federal holidays. An informal
docket may also be examined during
normal business hours at the office of
the Operations Support Group, Central
Service Center, Federal Aviation
Administration, 10101 Hillwood Blvd.,
Fort Worth, TX, 76177.

Availability and Summary of
Documents for Incorporation by
Reference

This document proposes to amend
FAA Order 7400.9Z, Airspace
Designations and Reporting Points,
dated August 6, 2015, and effective
September 15, 2015. FAA Order
7400.9Z is publicly available as listed in
the ADDRESSES section of this document.
FAA Order 7400.9Z lists Class A, B, C,
D, and E airspace areas, air traffic
service routes, and reporting points.

The Proposal

The FAA is proposing an amendment
to Title 14, Code of Federal Regulations
(14 CFR) part 71 to modify the El Paso
International Airport, TX, Class C
airspace area. The proposal would
remove a cutout and reduced perimeter
boundary arc that excludes the airspace
within a 2-mile radius of the West Texas
Airport and the airspace beyond an 8-
mile arc from the El Paso International
Airport beginning at the 115° bearing
from the airport clockwise to the Rio
Grande River. These exclusions from the
Class C airspace area were established to
accommodate operations at West Texas
Airport, which was located
approximately 9 nautical miles (NM)
southeast of El Paso International
Airport. The West Texas Airport
(renamed Horizon Airport in 2004) is
now permanently closed and the
property sold for non-aviation uses.
Since the original purpose for the
exclusions no longer exists, the FAA is
proposing to remove the words “. . .
that airspace beyond an 8-mile arc from
the El Paso International Airport
beginning at the 115° bearing from the
airport clockwise to the Rio Grande
River, and that airspace within a 2-mile
radius of the West Texas Airport, and
. . .7 from the regulatory text. The West
Texas Airport and geographic
coordinate references would also be
removed from the Class C airspace
description. These changes would
restore the Class C airspace that extends
upward from 5,200 feet MSL to 8,000
feet MSL to a standard configuration
10-NM radius boundary southeast of
the El Paso International Airport and
enhance the management of aircraft
operations to and from the airport.

Additionally, the FAA would change
the exclusion language pertaining to the
Class C airspace extending upward from
5,200 feet MSL from ““. . . that airspace
within Mexico, and that airspace west of
long 106°27°02” W.” to ““. . . that
airspace west of long. 106°27°02” W.,
and that airspace within Mexico.” This
change would be editorial for format
and clarity to standardize the exclusion
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information associated with the Class C
airspace surface area and shelf.

Lastly, this action would update the
El Paso International Airport geographic
coordinates to reflect the current ARP
information in the FAA’s aeronautical
database from ‘““lat. 31°48°24” N., long.
106°22°40” W.” to “lat. 31°4826” N.,
long. 106°22°35” W.”

Class C airspace areas are published
in paragraph 4000 of FAA Order
7400.9Z, dated August 6, 2015 and
effective September 15, 2015, which is
incorporated by reference in 14 CFR
71.1. The Class C airspace area
modification proposed in this document
would be published subsequently in the
Order.

Regulatory Notices and Analyses

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current. It,
therefore: (1) Is not a “significant
regulatory action” under Executive
Order 12866; (2) is not a ““significant
rule” under Department of
Transportation (DOT) Regulatory
Policies and Procedures (44 FR 11034;
February 26, 1979); and (3) does not
warrant preparation of a regulatory
evaluation as the anticipated impact is
so minimal. Since this is a routine
matter that will only affect air traffic
procedures and air navigation, it is
certified that this proposed rule, when
promulgated, will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

Environmental Review

This proposal will be subject to an
environmental analysis in accordance
with FAA Order 1050.1F,
“Environmental Impacts: Policies and
Procedures” prior to any FAA final
regulatory action.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

In consideration of the foregoing, the
Federal Aviation Administration
proposes to amend 14 CFR part 71 as
follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(f), 106(g); 40103,
40113, 40120; E.O. 10854, 24 FR 9565, 3 CFR,
1959-1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of the FAA Order 7400.9Z,
Airspace Designations and Reporting
Points, dated August 6, 2015, and
effective September 15, 2015, is
amended as follows:

Paragraph 4000—Subpart C—Class C
Airspace
* * * * *

ASW TX C El Paso International Airport,
TX [Amended]

El Paso International Airport, TX

(Lat. 31°48’26” N., long. 106°22"35” W.)

That airspace extending upward from the
surface to and including 8,000 feet MSL
within a 5-mile radius of the El Paso
International Airport, excluding that airspace
west of long. 106°27°02” W., and that airspace
within Mexico; and that airspace extending
upward from 5,200 feet MSL to and
including 8,000 feet MSL within a 10-mile
radius of the El Paso International Airport,
excluding that airspace west of long.
106°27°02” W., and that airspace within
Mexico.

Issued in Washington, DC, on August 10,
2016.
M. Randy Willis,
Acting Manager, Airspace Policy Group.
[FR Doc. 2016-19556 Filed 8-16—16; 8:45 am]
BILLING CODE 4910-13-P

CONSUMER PRODUCT SAFETY
COMMISSION

16 CFR Part 1308
[Docket No. CPSC—-2016-0017]

Prohibition of Children’s Toys and
Child Care Articles Containing
Specified Phthalates: Determinations
Regarding Certain Plastics

AGENCY: U.S. Consumer Product Safety
Commission.

ACTION: Notice of proposed rulemaking.

SUMMARY: The Consumer Product Safety
Commission (Commission, or CPSC) is
proposing a rule to determine that
certain plastics with specified additives
would not contain the specified
phthalates prohibited in children’s toys
and child care articles. Based on these
determinations, the specified plastics
with specified additives would not
require third party testing for
compliance with the mandatory
phthalates prohibitions on children’s
toys and child care articles.

DATES: Submit comments by October 31,
2016.

ADDRESSES: You may submit comments,
identified by Docket No. CPSC-2016—
0017, by any of the following methods:

Electronic Submissions: Submit
electronic comments to the Federal
eRulemaking Portal at: http://
www.regulations.gov. Follow the
instructions for submitting comments.
The Commission does not accept
comments submitted by electronic mail
(email), except through regulations.gov.
The Commission encourages you to
submit electronic comments by using
the Federal eRulemaking Portal, as
described above.

Written Submissions: Submit written
comments by mail/hand delivery/
courier to: Office of the Secretary,
Consumer Product Safety Commission,
Room 820, 4330 East West Highway,
Bethesda, MD 20814; telephone (301)
504-7923.

Instructions: All submissions received
must include the agency name and
docket number. All comments received
may be posted without change,
including any personal identifiers,
contact information, or other personal
information provided, to: http://
www.regulations.gov. Do not submit
confidential business information, trade
secret information, or other sensitive or
protected information that you do not
want to be available to the public. If
furnished at all, such information
should be submitted in writing by mail/
hand delivery/courier.

FOR FURTHER INFORMATION CONTACT:
Randy Butturini, Project Manager,
Office of Hazard Identification and
Reduction U.S. Consumer Product
Safety Commission, 4330 East West
Hwy., Room 814, Bethesda, MD 20814;
301-504-7562: email; rbutturini@
cpsc.gov.

SUPPLEMENTARY INFORMATION:
A. Background

1. Third Party Testing and Burden
Reduction

Section 14(a) of the Consumer
Product Safety Act, (CPSA), as amended
by the Consumer Product Safety
Improvement Act of 2008 (CPSIA),
requires that manufacturers of products
subject to a consumer product safety
rule or similar rule, ban, standard, or
regulation enforced by the CPSC, must
certify that the product complies with
all applicable CPSC-enforced
requirements. 15 U.S.C. 2063(a). For
children’s products, certification must
be based on testing conducted by a
CPSC-accepted third party conformity
assessment body. Id. Public Law 112-28
(August 12, 2011) directed the CPSC to
seek comment on “opportunities to
reduce the cost of third party testing
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requirements consistent with assuring
compliance with any applicable
consumer product safety rule, ban,
standard, or regulation.” Public Law
112-28 also authorized the Commission
to issue new or revised third party
testing regulations if the Commission
determines ““‘that such regulations will
reduce third party testing costs
consistent with assuring compliance
with the applicable consumer product
safety rules, bans, standards, and
regulations.” Id. 2063(d)(3)(B).

2. Prohibitions in Section 108 of the
CPSIA

Section 108 of the CPSIA prohibits
children’s toys and child care articles
that contain six specified phthalates in
concentrations above 0.1 percent in
“‘accessible plasticized component parts
and other component parts made of
materials that may contain phthalates.”
The prohibited phthalates in section 108
of the CPSIA are listed in Table 1.
Children’s toys and child care articles
subject to the content limits in section
108 of the CPSIA require third party
testing for compliance with the
phthalate content limits before the
manufacturer can issue a Children’s
Product Certificate (CPC) and enter the
children’s toys or child care articles into
commerce.

TABLE 1—STATUTORILY PROHIBITED
PHTHALATES

Permanent prohibition on phthalates in
children’s toys and child care articles

DEHP: di-(2-ethylhexyl) phthalate
DBP: dibutyl phthalate
BBP: benzyl butyl phthalate

Interim prohibition on phthalates in
children’s toys and child care articles

DINP: diisononyl phthalate
DIDP: diisodecyl phthalate
DnOP: di-n-octyl phthalate

The CPSIA required the Commission
to appoint a Chronic Hazard Advisory
Panel (CHAP) to “‘study the effects on
children’s health of all phthalates and
phthalate alternatives as used in
children’s toys and child care articles.”
The CHAP issued its report in July
2014.1 Based on the CHAP report, the
Commission published a notice of
proposed rulemaking (NPR) 2 proposing
to make the interim prohibition on DINP
in children’s toys and child care articles

1 http://www.cpsc.gov/PageFiles/169902/CHAP-
REPORT-With-Appendices.pdf.

2 https://www.federalregister.gov/articles/2014/
12/30/2014-29967/prohibition-of-childrens-toys-
and-child-care-articles-containing-specified-
phthalates.

permanent, and proposing to lift the
interim statutory prohibitions on DIDP
and DnOP in children’s toys and child
care articles. In addition, the NPR
proposed adding four new phthalates to
the prohibited list of phthalates that
cannot exceed 0.1 percent concentration
in accessible component parts of
children’s’ toys and child care articles.
Table 2 contains the list of phthalates
that the NPR proposed to prohibit in
children’s toys and child care articles.

TABLE 2—PROPOSED PROHIBITED
PHTHALATES

Phthalates

DEHP: di-(2-ethylhexyl) phthalate
DBP: dibutyl phthalate

BBP: benzyl butyl phthalate
DINP: diisononyl phthalate

DIBP: diisobutyl phthalate
DPENP: di-n-pentyl phthalate
DHEXP: di-n-hexyl phthalate
DCHP: dicyclohexyl phthalate

B. Contractor’s Research on Phthalates
in Consumer Products

CPSC contracted with Toxicology
Excellence for Risk Assessment (TERA)
to conduct research on phthalates and
provide CPSC with two research reports
on phthalates relevant to this
rulemaking. TERA conducted a
literature search on the production and
use of 11 specified phthalates in
consumer products (Task 11 Report).3
The 11 phthalates researched by TERA
are based on the phthalates assessed by
the CHAP and the recommendations
made in the CHAP report. Additionally,
the CPSC contracted with TERA to
conduct a literature search on whether
specified plastics could be determined
not to contain any of the 11 phthalates
in concentrations above the CPSIA limit
of 0.1 percent (Task 12 Report).4

TERA used a tiered literature research
approach to identify sources for review
from among the “universe” of available
data. The tiers were used to provide a
structured search method to locate
relevant sources and eliminate
unrelated material. TERA used books,
factsheets, journal articles, patents, and
other sources as primary and secondary
literature sources. The use of this tiered

3 http://www.cpsc.gov//Global/Research-and-
Statistics/Technical-Reports/
Other%20Technical % 20Reports/
TERAReportPhthalates.pdf. The work was
conducted as a task order (Task 11) under CPSC
contract CPSC-D-12-0001.

4 http://www.cpsc.gov//Global/Research-and-
Statistics/Technical-Reports/
Other%20Technical % 20Reports/
ReportonPhthalatesinFourPlastics.pdf. The work
was conducted as a task order (Task 12) under
CPSC contract CPSC-D-12-0001.

approach resulted in a comprehensive
review of the available literature that is
representative of the information
available on the potential for the
presence of any of the 11 phthalates in
the 4 specified plastics.

TERA screened over 119,800 studies
identified by the above described tiered
search method for relevance to the 11
phthalates and 4 plastics. CPSC staff
reviewed the information provided in
the contractor report and formulated
recommendations for Commission
consideration based on TERA’s
research.

The plastics researched by TERA
were:

e Polypropylene (PP);

¢ Polyethylene (PE);

¢ High-impact polystyrene (HIPS);
and

¢ Acrylonitrile butadiene styrene
(ABS).

TERA’s research included the
following factors:

e The raw materials used in the
production of the specified plastics;

e The manufacturing processes used
worldwide to produce the plastics;

e Typical applications for the
specified plastics in consumer products,
especially toys and child care articles,
focusing on circumstances where the
plastic could contain phthalates at
concentrations greater than 0.1 percent;

¢ The potential use of recycled
materials containing the specified
phthalates in the production of the
plastics; and

e The potential for phthalate
contamination during packaging,
storage, use, or other factors.

C. CPSC Staff Analysis
1. Polypropylene (PP)

TERA'’s research indicated the
production of PP plastic uses a PP
monomer, ethylene, and other
monomers, a hydrocarbon solvent,
catalysts, nucleating agents or fillers,
and a number of other additives,
depending on the type of PP and other
manufacturing considerations.
Additives can be included in PP to
achieve various chemical and
mechanical characteristics. PP can
include the following additives:

e Hydrocarbon solvents: Examples of
solvents used are hexane and heptane;
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e Catalysts:5 Catalysts used in
producing PP are the Ziegler-Natta
catalysts; ©

e Fillers: Fillers are added to plastics
to enhance their performance (e.g.,
impact resistance, shrink resistance),
and reduce manufacturing costs.
Examples of fillers used in PP include
talc, calcium carbonate, and fiberglass;

e Primary antioxidants: Antioxidants
inhibit oxidative deterioration of a
material. Primary antioxidants donate
hydrogen atoms to prevent free radical
creation. Examples of primary
antioxidants include hindered phenol,
such as butylated hydroxytoluene, and
hindered amine light stabilizers;

e Secondary antioxidants: Secondary
antioxidants prevent degradation by
breaking down free radicals and
hydroperoxides, and synergize with the
primary antioxidants. Examples of
secondary antioxidants include
phosphites and thioesters;

e Neutralizing agents: Neutralizing
agents adjust the acidity of the
chemicals during production, and can
include calcium and zinc stearate,
zeolites, calcium and zinc oxides, and
metallic salts of lactic or benzoic acid;

e Antistatic agents: Antistatic agents
reduce the buildup of static electricity,
and can include cationic compounds,
anionic compounds, and nonionic
compounds;

o Slip agents: Slip agents are added to
reduce a plastic surface’s coefficient of
friction. Examples of slip agents include
modified fatty acids or fatty amides;

e Metal deactivators: Transition
metals like copper and iron can
accelerate plastic degradation. Metal
deactivators, such as N,N"-
dibenzaloxaldihydrazide, combine with
the metal ions and prevent catalytic
degradation of the plastic;

e Quenchers: Quenchers scavenge
stray free radicals and decompose
unwanted peroxides. Examples of
quenchers are organic nickel complexes,
nickel salts of thiocarbamate, and nickel
complexes with alkylated phenol
phosphonates;

e UV stabilizers: Ultraviolet (UV)
stabilizers are added to PP to protect the
plastic from degradation in sunlight.
Examples of UV stabilizers are hindered
amine light stabilizers, carbon black,
titanium dioxide, zinc oxide, derivatives
of benzophenone, benzotriazoles,
phenyl, aryl, or acrylic esters,
formamidines, and oxanilides;

5 The Merriam-Webster online dictionary defines
a “catalyst” as ‘“‘a substance that causes or
accelerates a chemical reaction without itself being
affected.” A catalyst is not consumed, altered, or
incorporated into one of the reaction’s products.

6 A Ziegler—Natta catalyst, named after Karl
Ziegler and Giulio Natta, is a class of catalyst used
in the production of some plastics.

* Nucleating agents: Nucleating
agents are additives that increase the
crystallization of a plastic from a liquid
solution. Examples of nucleating agents
for PP include carboxylic acids, benzyl
sorbitols, and salts of organic
phosphates;

o Flame retardants: Examples of
flame retardants include brominated
flame retardants, cycloaliphatic
chlorines; antimony trioxide, ferric
oxide, zinc oxide, zinc borate, barium
metaborates; phosphorus flame
retardants, magnesium hydroxide, and
aluminum hydroxide;

e Blowing or foaming agents: Blowing
and foaming agents create gas bubbles
during molding, resulting in a foamed
plastic. Examples of blowing and
foaming agents include sodium
bicarbonate, sodium borohydride,
polycarbonic acid, citric acid,
4,4’oxybis(benzenesulfonyl hydrazide),
azodicarbonamide, or para-
toluenesulfonyl semicarbazide;

o Antiblocking agents: Antiblocking
agents are used to prevent plastic films
from sticking together through cold flow
or static electricity. Examples of
antiblocking agents include natural and
manufactured waxes, metallic salts of
fatty acids, silica compounds, and some
polymers (e.g., polyvinyl alcohol,
polyamides, polyethylene,
polysiloxanes, and fluoroplastics);

e Lubricants: Lubricants are used in
PP (and other plastics) to lower the
molten material’s coefficient of viscosity
and prevent the plastic from sticking to
metal surfaces. The lubricants allow the
plastic’s hydrocarbon chains to slip past
each other in the melt. Examples of
lubricants include metal soaps,
hydrocarbon waxes, polyethenes, amide
waxes, fatty acids, and fatty alcohols,
(e.g., calcium or zinc stearates); or

e Colorants: Colorants for plastics
typically consist of dyes, in which the
color-producing material is dissolved in
a carrier medium, and pigments, in
which very small particles of the color-
producing material are suspended in the
carrier medium. Examples of colorants
used in PP include heavy metal-based
oxides, sulfides, chromates, and other
complexes, including cadmium, zinc,
titanium, lead, molybdenum; and
ultramines (sulfide-silicate complexes
containing sodium and aluminum; azo
pigments).

The research showed that among all
of these raw materials and additives,
only Ziegler-Natta catalysts may contain
one or more of the prohibited
phthalates. Ziegler-Natta catalysts are
generally titanium-based catalyst
systems in combination with an
organoaluminum co-catalyst, and an
internal donor (a molecule that

contributes an electron to the chemical
reaction), such as DBP, DIBP or DEHP.
As described in the Task 12 Report,
these catalysts may survive the plastic’s
polymerization process, and the
phthalates may be present in the final
plastic pellets, theoretically at
concentrations of about 1 mg/kg (1 part
per million, “ppm”). The Task 12
Report references an industry analysis
in the context of European regulations
that indicates that phthalate
concentrations in PP do not exceed 0.15
mg/kg (0.15 ppm) and are often below
the measurement threshold of the
analytical method of 0.01 mg/kg (0.01

ppm).
2. Polyethylene (PE)

TERA’s research indicated that PE is
manufactured using PE monomers or
certain copolymers or other monomers,
and a number of additives. Additives
can be included in PE to achieve various
chemical and mechanical
characteristics. PE can include the
following additives:

e Plasticizers:”7 Examples of
plasticizers for PE include glyceryl
tribenzoate, polyethylene glycol,
sunflower oil, paraffin wax, paraffin oil,
mineral oil, glycerin, EPDM rubber,
EVA polymer, DOP; 8

e Initiators: Initiators help form the
plastic macromolecules from the
solution. Examples of PE initiators are
benzoyl peroxide, azodi-
isobutyronitrile, and oxygen;

e Promoters: Promoters in PE
improve paint adhesion and resistance
to some solvents. PE promoters include
sodium and calcium (in metal or
hydride form);

e Catalysts: Catalysts for PE include
the Ziegler-Natta catalysts, and
metallocene catalysts (e.g., zirconium,
titanium);

e Fillers: silane and titanate coupling
agents are used as fillers in PE;

e Antistatic agents: PE antistatic
agents include polyethylene glycol alkyl
esters;

7 The Task 12 Report indicated that several
prohibited phthalates are used as plasticizers in PE.
CPSC staff reviewed the report’s references for this
information. As cited in the Task 12 Report, Bhunia
et al. (2013) reported several phthalates used in
food packaging plastic films, including PE,
referencing Sablani and Rahman (2007). In the latter
reference, staff did not find any support for the
claimed uses of phthalates. In fact, in the section
on plasticizers, Sablani and Rahman (2007) stated
that most plasticizers are used in PVC and that as
a result of studies on migration of plasticizers from
food packaging, “. . . industry has replaced PVC
with other polymers, such as PE or regenerated
cellulose not associated with plasticizers.”
(emphasis added)

8 The isomer of DOP was not specified. DOP can
include DEHP.
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e Flame retardants: PE flame
retardants include antimony trioxide,
and halogenated substances;

e Anti-blocking agents: Fine silicas
are an example of a PE antiblocking
agent;

e Slip agents: PE slip agents include
fatty acid amides such as oleamide and
erucamide;

e Blowing agents: PE blowing agents
include 4,4’-oxybisbenzenesulfono-
hydrazine and azocarbonamide;

e Cross-linking agents: Cross-linking
agents set up chemical bonds between
the plastic macromolecules and assists
in “curing” the plastic. Examples of
cross-linking agents include dicumyl
peroxide, and vinyl silanes;

e Antioxidants: PE antioxidants
include 4-methyl-2,6-t-butyl phenol,
1,1,3-tris-(4-hydroxy-2-methyl-5-
butylphenyl)butane, bis-[2-hydroxy-5-
methyl-3-(1-methylcyclohexyl)phenyl]-
methane, and dilauryl-B,p’-
thiodipropionate;

e Carbon black; or

e Colorants: PE colorants are often
based on cobalt, cadmium, and
manganese.

As with PP, PE catalysts include an
internal donor, such as DBP, DIBP, or
DEHP, although the phthalate
concentration in the final plastic is
generally well below 0.15 mg/kg (0.15
ppm).

One reference in the Task 12 report
indicated that DOP can be used as a
plasticizer in PE. Staff reviewed the
cited references, as well as citations
within the references, and found that
uses of DOP in PE are mentioned in
patents for specialized materials with no
known current consumer product
application, or may be used in
materials, such as pavement marking,
which are not children’s products. One
cited patent described use of phthalates
in a PE microporous film used as an
internal separator for lithium ion
batteries.

The Task 12 Report cited a patent for
a material made with PE plastic and
DBP for use as a surface for outdoor
athletic track, basketball, volleyball, and
playgrounds. CPSC staff found no
information indicating that such a
product has been manufactured and
marketed for consumer use.
Furthermore, the applications for the
material do not include children’s toys
or child care articles that are subject to
the phthalate content restrictions.

3. High-Impact Polystyrene (HIPS)
TERA’s research indicated that HIPS

is a plastic blend generally produced

from styrene, polybutadiene rubber,

benzene, and a number of other
substances. Additives can be included

in HIPS to achieve various chemical and
mechanical characteristics. HIPS can
include the following additives:

e Catalysts: The Ziegler-Natta
catalysts;

o Internal lubricant: Zinc stearate is a
lubricant for HIPS;

e Chain transfer/transition agent:
Chain transfer/transition agents regulate
the length of the HIPS macromolecules.
HIPS chain transfer/transition agents
include tertdocecylmercaptan and
liquid paraffin;

e Stabilizer: Tert-butylcatechol is a
stabilizer for HIPS;

e Diluents: Diluents are used to
reduce the concentration of a plastic as
a means to reduce the plastic’s viscosity
and to modify its processing conditions.
Examples of HIPS diluents include
ethylbenzene, and toluene; or

e Colorants: HIPS colorants include
azo dyes, anthraquinone dyes, perinone
dyes, or xanthene dyes.

e Other additives: Additional
materials used in the manufacture of
HIPS include:

O Aluminum chloride, ethyl chloride,
hydrochloric acid;

O Iron oxide, potassium oxide,
chromium oxide; and

© Bifunctional peroxides.

As with PP and PE, the polybutadiene
used in HIPS production is made with
the use of catalysts that include an
internal donor, such as DBP, DIBP, or
DEHP. Although no testing for phthalate
content was located, because the use of
phthalate in HIPS is as a catalyst, the
concentration in the final product is
expected to be well below 0.1 percent.

4. Acrylonitrile Butadiene Styrene (ABS)

TERA'’s research indicated that ABS
plastic is manufactured with specific
monomers, such as acrylonitrile,
butadiene, and styrene, trans-1,4-
butadiene, cis-1,4-butadiene, and 1,2-
butadiene. Additives are included in
ABS to achieve various chemical and
mechanical characteristics. ABS can
include the following additives:

e Plasticizers: ABS plasticizers
include hydrocarbon processing oil,
triphenyl phosphate, resorcinol
bis(diphenyl phosphate), oligomeric
phosphate, long chain fatty acid esters,
and aromatic sulfonamide;

e Hydrocarbon solvents: hexane,
heptane, and ethyl benzene;

e Stabilizers against heat or light
degradation: Stabilizer examples
include phenolic antioxidants, thiol-
containing antioxidants, phosphites,
thioesters, substituted benzophenones
and benzotriazoles, and hindered
amines;

e Lubricants: ABS lubricants include
metallic stearates, montan waxes or
amide waxes; 9

e Antioxidants: Phenolic-based or
phosphate-based antioxidants are used
in the manufacture of ABS;

e Molecular weight regulator: An
example of an ABS molecular-weight
regulator is tert-dodecyl mercaptan;

e Initiators/catalysts: ABS initiators
and catalysts include potassium
persulfate, sodium persulfate, oil-
soluble initiators in a redox system
(cumene hydroperoxide, sodium
pyrophosphate, dextrose, and iron (II)
sulfate);

e Activators: Activators prepare the
ABS surface for electroplating. The
activators in ABS are often palladium
and tin salts in an acid solution; 10

e Emulsifiers: Emulsifiers are
chemicals that promote the mixing of
hydrophilic and hydrophobic materials.
ABS emulsifiers include salts of rosin,
fatty sodium lauryl sulfate, and oleate;

e Colorants: ABS colorants include
phthalocyanines, perylenes,
cromophtals, titanium dioxide, carbon
black, black iron oxide, ultramarine
blue, red iron oxide, and aluminum
flake.11

5. Additional CPSC Staff Research

TERA’s research did not include an
examination of the colorants in
polyethylene, high-impact polystyrene,
or acrylonitrile butadiene styrene.
TERA'’s research also did not include an
examination of the lubricants,
activators, and antioxidants that could
be used in the production of ABS. CPSC
staff conducted additional research into
these component parts of the plastics.

6. Potential Phthalate Use in the Four
Plastics

The Task 11 Report indicates that
phthalates are used generally as
plasticizers or softeners of certain
plastics, primarily polyvinyl chloride
(PVQ), as solvents, and as components
of inks, paints, adhesives, and sealants.
Except for the general category of inks
and colorants, the Task 11 Report did
not indicate uses of the prohibited
phthalates in any of the four plastics, in
the raw materials, or in the types of
additives that might be used in the four
plastics.

The four plastics may also be used as
ingredients in a variety of materials. For

9The TERA Task 12 Report did not specify ABS
lubricants. CPSC staff supplemented the Task 12
Report with additional research.

10 The TERA Task 12 Report did not specify ABS
activators. CPSC staff supplemented the Task 12
Report with additional research.

11 The TERA Task 12 Report did not specify ABS
colorants. CPSC staff supplemented the Task 12
Report with additional research.



54758

Federal Register/Vol.

81, No. 159/ Wednesday, August 17,

2016 /Proposed Rules

example, PP may be used in
formulations for concrete, paints, and
lubricating grease. These materials
would not be considered to be PP
plastic. PE, HIPS, ABS also may be used
as additives in materials that would not
be considered plastics.

The TERA Task 11 and Task 12
Reports indicate that the phthalates
researched are not associated with the
chemistry and applications of the
plastics PP, PE, HIPS, or ABS. When
these plastics are plasticized, materials
other than the phthalates are used as
plasticizers (e.g., hydrocarbon
processing oil, phosphate esters, long
chain fatty acid esters, and aromatic
sulfonamide for ABS). TERA found one
reference in which DnOP (also referred
to as DOP) was used as a plasticizer for
PE. However, the only application cited
was a patent for a microporous plastic
film used in the production of lithium-
ion batteries. TERA’s research included
references prior to and after the
enactment of the CPSIA, none of which
indicated any phthalate use in the four
plastics.

7. Studies Where Phthalates Were
Detected

TERA’s investigation of the uses of
the four plastics shows that all four are
used to make plastic consumer products
and component parts. None of these
applications specifically includes
phthalates, although a few studies of the
phthalate content of products were
located.

Several studies evaluated food,
beverage, and cosmetics packaging
made with PP, PE, and polystyrene (PS).
These studies generally measured
migration of specified chemicals,
including phthalates, from products
purchased in retail stores. The
references provided few or no details
about all the materials used in the
products, including whether other
plastics were present, whether other
component parts were present such as
coatings, finishes, inks, or adhesives, or
whether residues of the contained
products were present.

The Task 12 Report also cited a
Korean study of various products that
reported low levels of phthalates in a
toy car made with ABS. The study
provided no details about other
materials used in the product, including
whether other plastics were present, or
whether other component parts were
present such as coatings, finishes, inks,
or adhesives.

The Task 12 Report’s detailed
description of the raw materials and
manufacturing processes for PP, PE,
HIPS, and ABS plastics showed that
phthalates are not present after these

plastics are produced. However, the
Task 11 Report describes uses of
phthalates in materials on these plastics,
such as coatings, inks, and adhesives.
Because consumer products purchased
in stores likely consist of a number of
different component parts, some of
which may have contained phthalates,
the studies described above should not
be considered to be evidence that
phthalates were used in the
manufacture of the PP, PE, HIPS, or ABS
plastic component parts of consumer
products subject to the phthalate
content restrictions.

8. Phthalates in Recycled Materials

All four plastics may be recycled and
reprocessed into new products.
However, degradation of the original
plastics during the recycling process
and mixing with other plastics or
materials in the recycling steam can
reduce the quality of the recovered
plastic and limit further commercial
uses. In some cases, recovered plastics
are mixed with virgin plastics to
improve the products’ quality and
utility. The Task 12 Report indicated
that few studies were located for
analysis of phthalates in recycled
plastics. One study found no phthalates
in recycled PP carpet. Two studies
analyzed solid waste consisting of PP or
PE. One study reported detection of
phthalates in recovered waste PP and PE
material, but not in samples of virgin PP
or PE plastic. The other study reported
phthalates in recovered PE. The authors
of the latter study suggested that the
source of phthalates could have been
the products that had been in contact
with the plastic.

HIPS and ABS are generally used as
rigid materials; available information
does not indicate use of phthalates in
such materials or associated with
recycled HIPS or ABS.

Some studies indicated the potential
for low, but detectable, levels of
phthalates in plastics, such as PP or PE
packaging that contained or had been in
contact with a phthalate-containing
product. Products made with such
materials could contain residual
phthalates, although at levels well
below the maximum allowed
concentration in children’s products.12

9. Staff Conclusions Based on TERA
Research

With the exception of the catalysts for
polymerization, and certain, specific
uses of phthalates in products without
consumer product applications, neither

12 The highest level recorded by Huber and Franz
was 200 ppm for one sample of DBP. The other
samples’ concentrations ranged from 3.1 to 96.3

of the TERA task reports, nor research
by CPSC staff found that phthalates are
used as a component part of the four
plastics. In the case of the phthalate
catalysts used in plastics manufacturing,
the phthalate concentration in finished
plastics is significantly below the
maximum allowable concentration.

The two TERA task reports and CPSC
staff research show that very little
information exists that indicates that
manufactured PP, PE, HIPS, and ABS
plastics could contain the researched
phthalates. The research located
references, including patents, for
uncommon and specialized products,
and products that generally do not have
applications to children’s toys and child
care articles.

Staff found no evidence that
phthalates are present at concentrations
above 0.1 percent in any of the four
plastics (either virgin or using recycled
material) for consumer products,
especially children’s products.

D. Determinations for Specified Plastics

1. Legal Requirements for a
Determination

As noted above, section 14(a)(2) of the
CPSA requires third party testing for
children’s products that are subject to a
children’s product safety rule. 15 U.S.C.
2063(a)(2). Children’s toys and child
care articles must comply with the
phthalates prohibitions in section 108 of
the CPSIA. 15 U.S.C. 2057c. In response
to statutory direction, the Commission
has investigated approaches that would
reduce the burden of third party testing
while also assuring compliance with
CPSC requirements. As part of that
endeavor, the Commission has
considered whether certain materials
used in children’s toys and child care
articles would not require third party
testing.

To issue a determination that a plastic
(including specified additives) does not
require third party testing, the
Commission must have sufficient
evidence to conclude that the plastic
and specified additives would
consistently comply with the CPSC
requirement to which the plastic (and
specified additives) is subject so that
third party testing is unnecessary to
provide a high degree of assurance of
compliance. Under 16 CFR part 1107
section 1107.2, “‘a high degree of
assurance’ is defined as “‘an evidence-
based demonstration of consistent
performance of a product regarding
compliance based on knowledge of a
product and its manufacture.”

For a material determination, a high
degree of assurance of compliance
means that the material will comply
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with the specified chemical limits due
to the nature of the material or due to

a processing technique that reduces the
chemical concentration below its limit.
For materials determined to comply
with a chemical limit, the material must
continue to comply with that limit if it
is used in a children’s product subject
to that requirement. A material on
which a determination has been made
cannot be altered or adulterated to
render it noncompliant and then used in
a children’s product.

Phthalates are not naturally occurring
materials, but are intentionally created
and used in specific applications (e.g.,
plastics, surface coatings, solvents, inks,
adhesives, and some rubberized
materials). One application of
phthalates in children’s toys and child
care articles is as a plasticizer, or
softener for plastic component parts.13
The addition of a plasticizer converts an
otherwise rigid plastic into a more
flexible form, such as in a child’s rubber
duck or a soft plastic doll. Because
plastics can contain the prohibited
phthalates, third party testing is
required before a CPC can be issued for
children’s toys and child care articles
with accessible plastic component parts.
However, some specific plastics with
certain additives might not use any of
the prohibited phthalates as a
plasticizer, or for any other purpose. For
these specific plastics and
accompanying additives, compliance
with the requirements of section 108 of
the CPSIA can be assured without
requiring third party testing. As a means
to reduce the third party testing burden
on children’s product certifiers while
continuing to ensure compliance, the
CPSC is proposing to make
determinations that specified plastics
with certain additives comply with the
phthalate content requirements of
section 108 of the CPSIA based on
evidence indicating that such materials
will not contain the prohibited
phthalates.

Based on the discussion in section C
of this preamble, the Commission
proposes to determine that the specified
four plastics and accompanying
additives would comply with the
phthalates prohibitions with a high
degree of assurance. These
determinations mean that third party
testing for compliance with the
phthalates prohibitions is not required
for certification purposes for the
specified four plastics. The Commission
proposes to make these determinations

13 The Merriam-Webster online dictionary defines
a plasticizer as “a chemical added especially to
rubbers and resins to impart flexibility, workability,
or stretchability.”

to reduce the third party testing burden
on children’s product certifiers while
continuing to assure compliance.

2. Statutory Authority

Section 3 of the CPSIA grants the
Commission general rulemaking
authority to issue regulations, as
necessary, to implement the CPSIA.
Public Law 110-314, sec. 3, Aug. 14,
2008. As noted previously, section 14 of
the CPSA, which was amended by the
CPSIA, requires third party testing for
children’s products subject to a
children’s product safety rule. 15 U.S.C.
2063(a)(2). Section 14(d)(3)(B) of the
CPSA, as amended by Public Law 112—
28, gives the Commission the authority
to “prescribe new or revised third party
testing regulations if it determines that
such regulations will reduce third party
testing costs consistent with assuring
compliance with the applicable
consumer product safety rules, bans,
standards, and regulations.” Id.
2063(d)(3)(B). These statutory
provisions authorize the Commission to
issue a rule determining that specified
plastics and additives will not exceed
the phthalates prohibitions of section
108 of the CPSIA, and therefore,
specified plastics do not require third
party conformity assessment body
testing to assure compliance with the
phthalates limits in section 108 of the
CPSIA.

The proposed determinations would
relieve the four specified plastics and
accompanying additives from the third
party testing requirement of section 14
of the CPSA for purposes of supporting
the required certification. However, the
proposed determinations would not be
applicable to any other plastic or
additives beyond those listed in the
proposed rule.

The proposed determinations would
only relieve the manufacturers’
obligation to have the specified plastics
and accompanying additives tested by a
CPSC accepted third party conformity
assessment body. Children’s toys and
child care articles must still comply
with the substantive phthalates content
limits in section 108 of the CPSIA
regardless of any relief on third party
testing requirements.

3. Description of the Proposed Rule

This proposed rule would create a
new Part 1308 for “Prohibition of
Children’s Toys and Child Care Articles
Containing Specified Phthalates:
Determinations Regarding Certain
Plastics.” The proposed rule would
determine that the specified four
plastics and accompanying additives do
not contain the statutorily prohibited
phthalates (DEHP, DBP, BBP, DINP,

DIDP, DnOP) in concentrations above
0.1 percent, and thus, are not required
to be third party tested to assure
compliance with section 108 of the
CPSIA. As discussed in section A.2 of
the preamble, the agency is currently
involved in rulemaking to determine
whether to continue the interim
prohibitions in section 108 and whether
to prohibit any other children’s
products containing any other
phthalates. TERA’s examination covered
all phthalates that are subject to the
current permanent and interim
prohibitions, as well as the additional
phthalates the Commission proposed
restricting in the phthalates proposed
rule. If the Commission issues a final
rule in the phthalates rulemaking before
finalizing this determinations
rulemaking, the Commission would
modify the determinations proposed
rule so that the determinations rule
covers the same phthalates restricted by
the final phthalates rule.

Section 1308.1 of the proposed rule
explains the statutorily-created
requirements for children’s toys and
child care articles under section 108 of
the CPSIA and the third party testing
requirements for children’s products.

Section 1308.2(a) of the proposed rule
would establish the Commission’s
determinations that the following
plastics do not exceed the phthalates
content limits with a high degree of
assurance as that term is defined in 16
CFR part 1107:

e Polypropylene, with any of the
following additives:

O the plasticizers polybutenes,
dioctyl sebacate, paraffinic oil, isooctyl
tallate, mineral plasticizing oils, and
polyol;
hydrocarbon solvents;

O catalysts;

O fillers;

O nucleating agents;

O primary and secondary
antioxidants;

O neutralizing agents;

O antistatic agents;

O slip agents;

© metal deactivators;

O quenchers;

© UV stabilizers;

O flame retardants;

© blowing or foaming agents;

O antiblocking agents;

O lubricants; or

© colorants.

¢ Polyethylene, with any of the
following additives:

O the plasticizers glyceryl tribenzoate,
polyethylene glycol, sunflower oil,
paraffin wax, paraffin oil, mineral oil,
glycerin, EPDM rubber, and EVA
polymer;

O catalysts;

@)
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O initiators; Proposed § 1308.2(c) is intended to compliance requirements of the
O promoters; make clear that if a manufacturer or proposed rule, including an estimate of
O antistatic agents; importer uses any other plastic or the classes of small entities subject to
© fillers; additive in a children’s toy or child care the requirements and the types of
O flame retardants; article not listed in proposed professional skills necessary for the
© anti-blocking agents; §1308.1(a), that children’s toy or child  preparation of reports or records; and
© slip agents; care article must be third party tested e an identification, to the extent
o blowmg agents; pursuant to section 14(a)(2) of the CPSA  possible, of all relevant federal rules
© cross-linking agents; and 16 CFR part 1107. Finally, the which may duplicate, overlap, or
© antioxidants; determinations in proposed §1308.2(a)  conflict with the proposed rule.
© carbon black; or would only remove the obligation to .
O colorants. 2. Reason for Agency Action and Legal

e High-impact polystyrene, with any

of the following additives:

O catalysts;

internal lubricants;

chain transfer/transition agents;
> stabilizers;

diluents;

O colorants;

O aluminum chloride, ethyl chloride,
hydrochloric acid;

O iron oxide, potassium oxide,
chromium oxide; or

O bifunctional peroxides.

e Acrylonitrile butadiene styrene,
with any of the following additives:

O the plasticizers phosphate esters,
long chain fatty acid esters and aromatic
sulfonamide;
© hydrocarbon solvents;

O stabilizers;

O lubricants;

antioxidants;

molecular weight regulators;
initiators/catalysts,
activators;

emulsifiers; or

> colorants.

Section C.2 of the preamble provides
a more detailed discussion of the
additives for each of the four plastics
with the specified additives including
definitions of the additives and various
examples of the types of additives.

Section 1308.2(b) of the proposed rule
states that accessible component parts of
children’s toys and child care articles
made with the specified plastics, and
specified additives listed in paragraph
(a) of that section, are not required to be
third party tested pursuant to section
14(a)(2) of the CPSA and 16 CFR part
1107. Proposed § 1308.2(b) is included
in the rule to make clear that when the
listed plastics and accompanying
additives are used in children’s toys and
child care articles, manufacturers and
importers are not required to conduct
the third party testing required in
section 14(a)(2) of the CPSA and 16 CFR
part 1107. Section 1308.2(c) of the
proposed rule states that accessible
component parts of children’s toys and
child care articles made with a plastic
or additives not listed in paragraph (a)
of this section are required to be third
party tested pursuant to section 14(a)(2)
of the CPSA and 16 CFR part 1107.

-~
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have children’s toys and child care
articles tested by a third party
conformity assessment body. Regardless
of any third party testing relief that the
proposed rule would provide, the
manufacturer or importer must still
comply with the underlying phthalates
content prohibitions in section 108 of
the CPSIA.

E. Effective Date

The Administrative Procedure Act
(APA) generally requires that a
substantive rule must be published not
less than 30 days before its effective
date. 5 U.S.C. 553(d)(1). Because the
proposed rule would provide relief from
existing testing requirements under the
CPSIA, the Commission proposes a 30
day effective date for the final rule.

F. Regulatory Flexibility Act

1. Introduction

The Regulatory Flexibility Act (RFA)
requires that agencies review a proposed
rule for the rule’s potential economic
impact on small entities, including
small businesses. Section 603 of the
RFA generally requires that agencies
prepare an initial regulatory flexibility
analysis (IRFA) and make the analysis
available to the public for comment
when the agency is required to publish
a notice of proposed rulemaking, unless
the agency certifies that the NPR will
not have a significant economic impact
on a substantial number of small
entities. The IRFA must describe the
impact of the proposed rule on small
entities and identify any alternatives
which accomplish the statutory
objectives and may reduce the
significant economic impact of the
proposed rule on small entities.
Specifically, the IRFA must contain:

e A description of the reasons why
action by the agency is being
considered;

¢ a succinct statement of the
objectives of, and legal basis for, the
proposed rule;

e a description of, and where feasible,
an estimate of the number of small
entities to which the proposed rule will
apply;

e a description of the projected
reporting, recordkeeping, and other

Basis for the Proposed Rule

The Commission is proposing this
NPR to reduce the burden of third party
testing on toy and child care article
manufacturers, especially the burden on
those that are small entities. Based on
an extensive literature review seeking
information on the raw materials used
in the manufacture of the specified
plastics, the worldwide manufacturing
practices of the plastics, the typical
applications, and the potential for
exposure to the specified phthalates
through the use of recycled materials or
due to contamination, the Commission
concludes that there is a high degree of
assurance that polypropylene,
polyethylene, high impact polystyrene,
and acrylonitrile butadiene styrene with
the accompanying additives in the
proposed rule will not contain any of
the prohibited phthalates in
concentrations above 0.1 percent when
used in children’s toys and child care
articles. Therefore, third party testing is
not necessary to assure that children’s
toys and child care articles with
accessible component parts made from
these plastics and accompanying
additives do not contain the prohibited
phthalates.

3. Small Entities To Which the Proposed
Rule Would Apply

The proposed rule would apply to
small entities that manufacture or
import children’s toys or child care
articles that contain accessible
polyethylene, polypropylene, high
impact polystyrene, or acrylonitrile
butadiene styrene and any
accompanying additives in component
parts. Toy manufacturers are classified
in North American Industry
Classification System (NAICS) category
33993 (“Doll, Toy, and Game
Manufacturing”). According to the U.S.
Bureau of the Census, in 2012 there
were 559 toy manufacturers in the
United States, of which 552 had fewer
than 500 employees and would be
considered small entities according to
the Small Business Administration
(SBA) criteria.4 Of the small

142012 County Business Patterns.
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manufacturers, 326 had fewer than five
employees.

Toy importers may be either
wholesale merchants or retailers. The
proposed rule would not apply to toy
wholesalers or retailers if they obtain
their merchandise from domestic
manufacturers or importers. Toy
wholesalers are classified in NAICS
category 42392 (“Toy and Hobby Goods
and Supplies Merchant Wholesalers”).
According to the U.S. Bureau of the
Census, there were 2,096 firms in this
category.? Of these, 2,021 had fewer
than 100 employees and would be
considered small businesses according
to SBA criteria. Toy retailers are
classified in NAICS category 45112
(“Hobby, Toy, and Game Stores”’). There
could be about 5,800 toy retailers that
would meet the SBA criteria to be
considered a small entity.1® The number
of these small toy retailers that import
toys, as opposed to obtaining their
product from domestic sources is not
known.

The phthalate regulations also apply
to manufacturers and importers of child
care articles. Child care articles include
many types of products for which the
CPSC has recently promulgated or
proposed new or amended mandatory
safety standards. These include toddler
beds, full size and non-full size cribs,
bassinets and cradles, bedside sleepers,
high chairs, hook-on-chairs, and booster
seats. Other child care articles include
sleepwear, and crib or cradle bumpers.
In its ongoing market research, CPSC
staff has identified 364 suppliers of
these products that would be considered
small according to criteria established
by the SBA. Additionally, there could
be other child care articles, not listed
above, for which CPSC has not yet
developed a mandatory or proposed
standard, but which nevertheless are
covered by the phthalate requirements.

Child care articles would also include
products such as teethers (if they are not
medical devices), pacifiers, and bottle
nipples. Manufacturers of these
products are classified in NAICS
category 326299 (“All other rubber
product manufacturing”). There are 617

152012 County Business Patterns.

16 The SBA considers a toy retailer (NAICS 45112)
to be a small entity if its annual sales are less than
$27.5 million. According to the U.S. Bureau of the
Census, in 2007, the average receipts for toy
manufacturers with more than 500 employees was
almost $500 million. The average receipts for the
next largest category for which summary data was
published, toy retailers with at least 100 but fewer
than 500 employees were about $12 million. There
were 5,864 firms in this NAICS category, of which
5,839 had fewer than 500 employees. (U.S. Census
Bureau, Number of Firms, Number of
Establishments, Employment, Annual Payroll, and
Estimated Receipts by Enterprise Employment Size
for the United States, All Industries: 2007.)

firms classified in this NAICS code of
which 573 are considered to be small.1”
However, this NAICS category includes
many other products and most of these
firms probably do not manufacture child
care articles.

Although, as discussed above, the
number of small companies that supply
children’s toys or child care articles to
the U.S. market might be close to
10,000, the number that actually supply
products with accessible polyethylene,
polypropylene, high impact
polystyrene, or acrylonitrile, butadiene
styrene component parts is not known.
Also not known is the number of
children’s toys and child care articles
that contain these plastics. To develop
comprehensive estimates of the number
of products that contain these plastics
and the number of firms that supply the
products it would probably be necessary
to survey a representative sample of toy
and child care article suppliers to solicit
information on their use of the four
plastics or to collect a representative
sample of children’s toys and child care
articles and analyze the accessible
components to determine which ones
contained one or more of the four
plastics.

Although comprehensive estimates of
the number of children’s toys and child
care articles that contain components
made from the four plastics are not
available, there is some evidence that
these plastics are extensively used in
children’s toys. One source stated that
polypropylene and high density
polyethylene are used in 38 and 25
percent, respectively, of injection
molded toys. Low density polyethylene
and acrylonitrile butadiene styrene, are
each used in less than 10 percent of the
injection molded toys. Polystyrene may
also be used in injection molded toys,
but the source does not specify the
proportion that is high impact
polystyrene.18 The Commission requests
comments to better determine the
impact the proposed determinations
would have on small entities.

4. Reporting, Recordkeeping, and Other
Compliance Requirements and Impact
on Small Businesses

The proposed rule would determine
that there is a high degree of assurance
that four specific plastics with any of
the accompanying additives will not
contain any prohibited phthalates at
concentrations above 0.1 percent

17U.S. Bureau of the Census, ‘“Number of Firms,
Number of Establishments, Employment, and
Annual Payroll by Enterprise Employment Size for
the United States, All Industries: 2011,” 2011
County Business Patterns.

18Donald V. Rosato, Plastics End Use
Applications, Springer, New York, (2011).

prohibition level. As a result of the
proposed determinations,
manufacturers, importers, and private
labelers of children’s toys and child care
articles that have accessible components
that consist of these plastics and any
accompanying additives will not have to
obtain third party tests to certify that the
accessible components do not contain
the prohibited phthalates in
concentrations above 0.1 percent.

The proposed rule would not impose
any additional reporting, recordkeeping,
or other compliance requirements on
small entities. In fact, because the
proposed rule would eliminate a testing
requirement, there would be a small
reduction in some of the recordkeeping
burden under 16 CFR part 1107 and 16
CFR part 1109 because manufacturers
would no longer have to maintain
records of third party phthalate tests for
the component parts manufactured from
these four plastics.

A determination that specified
plastics with accompanying additives
used in children’s toys and child care
articles do not require third party testing
is expected to be entirely beneficial to
manufacturers and importers using
those plastics in accessible component
parts because manufacturers and
importers could forego testing they
otherwise would be required to conduct.
However, staff believes the magnitude of
that benefit is uncertain and could
depend on factors such as:

¢ The extent to which manufacturers
have already reduced their testing costs
by using component part testing (as
allowed in 16 CFR part 1109);

¢ the volume of children’s toys and
child care articles that contain PE, PP,
HIPS, or ABS;

e whether importers who certify
children’s products are unsure what
plastics are being used in the toys and
child care articles they import, so they
could not take advantage of the
determinations without additional
testing to assure that a component part
is composed of one of the four plastics.

The Commission welcomes comments
on the potential impact of the proposed
rule on small entities. Comments are
especially welcome on the following
topics:

e The extent to which PP, PE, HIPS,
or ABS are used in children’s toys and
child care articles, especially those
manufactured or imported by small
firms;

¢ The potential reduction in third
party testing costs that might be
provided by the Commission making the
determinations, including the extent to
which component part testing is already
being used;
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e Any situations or conditions in the
proposed rule that would make it
difficult to make use of the
determinations to reduce third party
testing costs; and

e Although the Commission expects
that the impact of the proposed rule will
be entirely beneficial, any potential
negative impacts of the proposed rule.

5. Other Federal Rules

We have not identified any Federal
rules that duplicate or conflict with the
proposed rule.

6. Alternatives Considered To Reduce
the Burden on Small Entities

Under section 603(c) of the RFA, an
initial regulatory flexibility analysis
should “contain a description of any
significant alternatives to the proposed
rule which accomplish the stated
objectives of the applicable statutes and
which minimize any significant impact
of the proposed rule on small entities.”
Because the proposed rule is intended
to reduce the cost of third party testing
on small businesses and will not impose
any additional burden, the Commission
did not consider alternatives to the
proposed rule that would reduce the
burden of this rule on small businesses.

G. Environmental Considerations

The Commission’s regulations
provide a categorical exclusion for
Commission rules from any requirement
to prepare an environmental assessment
or an environmental impact statement
because they “have little or no potential
for affecting the human environment.”
16 CFR 1021.5(c)(2). This rule falls
within the categorical exclusion, so no
environmental assessment or
environmental impact statement is
required. The Commission’s regulations
state that safety standards for products
normally have little or no potential for
affecting the human environment. 16
CFR 1021.5(c)(1). Nothing in this rule
alters that expectation.

List of Subjects in 16 CFR Part 1308

Business and industry, Consumer
protection, Imports, Infants and
children, Product testing and
certification, Toys.

m Accordingly, the Commission
proposes to amend Title 16 of the Code
of Federal Regulations by adding part
1308 to read as follows:

PART 1308—PROHIBITION OF
CHILDREN’S TOYS AND CHILD CARE
ARTICLES CONTAINING SPECIFIED
PHTHALATES: DETERMINATIONS
REGARDING CERTAIN PLASTICS

Sec.

1308.1 Prohibited children’s toys and child
care articles containing specified
phthalates and testing requirements.

1308.2 Determinations for specified
plastics.

Authority: Sec. 3, Pub. L. 110-314, 122
Stat. 3016; 15 U.S.C. 2063(d)(3)(B).

§1308.1 Prohibited children’s toys and
child care articles containing specified
phthalates and testing requirements.

Section 108(a) of the Consumer
Product Safety Improvement Act of
2008 (CPSIA) permanently prohibits any
children’s toy or child care article that
contains concentrations of more than
0.1 percent of di-(2-ethylhexl) phthalate
(DEHP), dibutyl phthalate (DBP), or
benzyl butyl phthalate (BBP). Section
108(b)(1) of the CPSIA prohibits on an
interim basis any children’s toy that can
be placed in a child’s mouth or child
care article that contains concentrations
of more than 0.1 percent of diisononyl
phthalate (DINP), diisodecyl phthalate
(DIDP), or di-n-octyl phthalate (DnOP).
Materials used in children’s toys and
child care articles subject to section
108(a) and (b)(1) of the CPSIA must
comply with the third party testing
requirements of section 14(a)(2) of the
Consumer Product Safety Act (CPSA),
unless listed in § 1308.2.

§1308.2 Determinations for specified
plastics.

(a) The following plastics do not
exceed the phthalates content limits
with a high degree of assurance as that
term is defined in 16 CFR part 1107:

(1) Polypropylene (PP), with any of
the following additives:

(i) The plasticizers polybutenes,
dioctyl sebacate, paraffinic oil, isooctyl
tallate, mineral plasticizing oils, and
polyol;

(ii) Hydrocarbon solvents;

(iii) Catalysts;

(iv) Fillers;

(v) Primary and secondary
antioxidants;

(vi) Neutralizing agents;

(vii) Antistatic agents;

(viii) Slip agents;

(ix) Metal deactivators;

(x) Quenchers;

(xi) UV stabilizers;

(xii) Nucleating agents;

(xiii) Flame retardants;

(xiv) Blowing or foaming agents;

(xv) Antiblocking agents;

(xvi) Lubricants; or

(xvii) Colorants.

(2) Polyethylene (PE), with any of the
following additives:

(i) The plasticizers glyceryl
tribenzoate, polyethylene glycol,
sunflower oil, paraffin wax, paraffin oil,
mineral oil, glycerin, EPDM rubber, and
EVA polymer;

(ii) Initiators;

(ii1) Promoters;

(iv) Catalysts;

(v) Fillers;

(vi) Antistatic agents;

(vii) Flame retardants;
(viii) Anti-blocking agents;

(ix) Slip agents;

(x) Blowing agents;

(xi) Ccross-linking agents;

(xii) Antioxidants;

(xiii) Carbon black; or

(xiv) Colorants.

(3) High-impact polystyrene (HIPS),
with any of the following additives:
i) Catalysts;

ii) Internal lubricants;
iii) Chain transfer/transition agents;
iv) Stabilizers;
) Diluents;
vi) Colorants;

(vii) Aluminum chloride, ethyl
chloride, hydrochloric acid;

(viii) Iron oxide, potassium oxide,
chromium oxide; or

(ix) Bifunctional peroxides.

(4) Acrylonitrile butadiene styrene
(ABS), with any of the following
additives:

(i) The plasticizers phosphate esters,
long chain fatty acid esters and aromatic
sulfonamide;

(ii) Hydrocarbon solvents
(iii) Stabilizers;

(iv) Lubricants;

(v) Antioxidants;

(vi) Molecular weight regulators;
(vii) Initiators/catalysts,
(
(
(x

(
(i
(i
(
(v
(

viii) Activators;
ix) Emulsifiers; or
) Colorants.

(b) Accessible component parts of
children’s toys and child care articles
made with the specified plastics, and
specified additives, listed in paragraph
(a) of this section are not required to be
third party tested pursuant to section
14(a)(2) of the CPSA and 16 CFR part
1107.

(c) Accessible component parts of
children’s toys and child care articles
made with a plastic or additives not
listed in paragraph (a) of this section are
required to be third party tested
pursuant to section 14(a)(2) of the CPSA
and 16 CFR part 1107.

Dated: August 11, 2016.
Todd A. Stevenson,

Secretary, Consumer Product Safety
Commission.

[FR Doc. 2016-19464 Filed 8—16-16; 8:45 am]
BILLING CODE 6355-01-P
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DEPARTMENT OF HOMELAND
SECURITY

U.S. Customs and Border Protection
DEPARTMENT OF THE TREASURY

19 CFR Part 12
[USCBP-2016-0011]
RIN 1515-AE11

Importations of Certain Vehicles and
Engines Subject to Federal
Antipollution Emission Standards

AGENCY: U.S. Customs and Border
Protection, Department of Homeland
Security; Department of the Treasury.

ACTION: Notice of proposed rulemaking.

SUMMARY: This document proposes
amendments to the U.S Customs and
Border Protection (CBP) regulations
relating to the importation into the
United States of certain vehicles and
engines subject to federal antipollution
emission standards under the Clean Air
Act (CAA). Compliance with these
emission standards must be
demonstrated to CBP by either filing, or
retaining and producing upon request,
the appropriate U.S. Environmental
Protection Agency (EPA) declaration
form or by establishing that the subject
imports are exempt from this
requirement. CBP is proposing to amend
its regulations to harmonize the
documentation requirements applicable
to different classes of vehicles and
engines that are subject to the CAA’s
emission standards. This document also
proposes to permit the required EPA
emission compliance forms to be filed
with CBP electronically. CBP is
proposing other non-substantive
amendments to update regulatory
citations and delete obsolete provisions.
The proposed changes set forth in this
document support consistency in the
administration of CBP’s vehicle and
engine imports program. In addition,
electronic filing of EPA declaration
forms will support key modernization
initiatives, expedite the entry and
clearance process, enhance targeting
and enforcement objectives, and
connect CBP with partner government
agencies and the trade community
through a single window access point.
DATES: Comments on the proposed rule
must be received on or before
September 16, 2016.
ADDRESSES: You may submit comments,
identified by docket number, by one of
the following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the

instructions for submitting comments
via docket number USCBP 2016-0011.

e Mail: Trade and Commercial
Regulations Branch, Office of Trade,
Regulations and Rulings, U.S. Customs
and Border Protection, 90 K Street NE.,
10th Floor, Washington, DC 20229—
1177.

Instructions: All submissions received
must include the agency name and
docket number for this proposed
rulemaking. All comments received will
be posted without change to http://
www.regulations.gov, including any
personal information provided. For
detailed instructions on submitting
comments and additional information
on the proposed rulemaking process, see
the “Public Participation” heading of
the SUPPLEMENTARY INFORMATION section
of this document.

Docket: For access to the docket to
read background documents or
comments received, go to http://
www.regulations.gov. Submitted
comments may also be inspected during
regular business days between the hours
of 9 a.m. and 4:30 p.m. at the Trade and
Commercial Regulations Branch, Office
of Trade, Regulations and Rulings, U.S.
Customs and Border Protection, 90 K
Street NE., 10th Floor, Washington, DC.
Arrangements to inspect submitted
comments should be made in advance
by calling Joseph Clark at (202) 325—
0118.

FOR FURTHER INFORMATION CONTACT: For
questions related to the filing of EPA
forms with CBP, please contact William
Scopa, Partner Government Agencies
Interagency Collaboration Division,
Office of Trade, Customs and Border
Protection, at William.R.Scopa@
cbp.dhs.gov. For questions related to
EPA’s vehicle and engine imports
program, please contact Holly Pugliese
at pugliese.holly@epa.gov.

SUPPLEMENTARY INFORMATION:

Public Participation

Interested persons are invited to
participate in this rulemaking by
submitting written data, views, or
arguments on all aspects of the
proposed rule. CBP also invites
comments that relate to the economic,
environmental, or federalism effects that
might result from this proposed rule. If
appropriate to a specific comment, the
commenter should reference the specific
portion of the proposed rule, explain the
reason for any recommended change,
and include data, information, or
authority that supports such
recommended change.

Background

The Clean Air Act (CAA), as amended
(42 U.S.C. 7401 et. seq.), is the
comprehensive federal law that
regulates air emissions from stationary
and mobile sources. Section 203(a) of
the CAA, 42 U.S.C. 7522, prohibits,
inter alia, importation into the United
States of new motor vehicles and new
motor vehicle engines unless they are
covered by a certificate of conformity as
prescribed by regulation authorized by
the CAA. Section 203(b)(2) of the CAA
provides that a new motor vehicle or
new motor vehicle engine offered for
importation in violation of section
203(a) will be refused admission into
the United States. In this situation,
however, the Secretary of the Treasury
and the Administrator of the U.S.
Environmental Protection Agency (EPA)
may, by joint regulation, provide for a
deferred final determination as to
admission and authorize delivery of the
goods to the importer or consignee upon
such conditions (including the
furnishing of a bond) as may be deemed
appropriate. Section 208 of the CAA, 42
U.S.C. 7542, provides that the
Administrator of the EPA may require a
manufacturer to produce, among other
items, all records, files, and papers
necessary to demonstrate compliance
with applicable CAA provisions.
Section 213(d) of the CAA, 42 U.S.C.
7547, requires that nonroad vehicle and
engine standards be enforced in the
same manner as those applicable to
onroad vehicles and engines.

These statutory provisions are
implemented in the CBP regulations at
§§12.73 and 12.74 of title 19 of the
Code of Federal Regulations (19 CFR
12.73 and 12.74). Section 12.73 provides
for “[M]otor vehicle and engine
compliance with Federal antipollution
emission requirements.” Corresponding
EPA regulations for motor vehicles and
engines are promulgated at 40 CFR parts
85 and 86. Section 12.74 provides for
“[N]onroad and stationary engine
compliance with Federal antipollution
emission requirements.” Corresponding
EPA regulations for nonroad and
stationary engine compliance are
promulgated at 40 CFR parts 1033
through 1068.

EPA requires the submission of
certain documents for purposes of
compliance with the CAA. EPA makes
available EPA Declaration Form 3520-1
for the importation of passenger
vehicles, highway motorcycles, and
their corresponding engines into the
United States, and EPA Declaration
Form 3520-21 for the importation of
heavy-duty highway engines and
nonroad engines (gas, diesel, marine,


mailto:William.R.Scopa@cbp.dhs.gov
mailto:William.R.Scopa@cbp.dhs.gov
http://www.regulations.gov
http://www.regulations.gov
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stationary) into the United States,
including engines already installed in
vehicles or equipment. Both forms can
be found in fillable .pdf format on EPA’s
“Imports Program” Web site at http://
www.epa.gov/otaq/imports/forms-
resources.htm.

Current CBP Filing Requirements for
Importations of Certain Vehicles and
Engines Subject to Federal
Antipollution Emission Standards

1. 19 CFR 12.73/EPA Declaration Form
3520-1

For importations that are covered by
EPA Declaration Form 3520-1, existing
§12.73(i) of the CBP regulations (19 CFR
12.73(i)) requires importers to file the
requisite information with CBP at the
time of entry. An exemption from this
requirement exists for motor vehicle
imports that are covered by an EPA
Certificate of Conformity (COC) which
are labeled accordingly (see 19 CFR
12.73(b)(1)); for these vehicles, an
importer does not have to file the EPA
Declaration Form 3520—1 with CBP at
the time of entry, nor is the importer
required to prepare and retain the form
as part of its recordkeeping obligations.
Section 12.73(g) also exempts motor
vehicles imported by diplomats, foreign
military personnel, and nonresidents
from applicable emission requirements
on the condition that the vehicles are
not to be resold in the United States,
and provided diplomats and foreign
military personnel meet applicable
documentation requirements set forth in
paragraph (i)(4) of this section. In all
other instances, the form is required to
be completed and filed with CBP at the
time of entry.

II. 19 CFR 12.74/EPA Declaration Form
3520-21

For importations that are covered by
EPA Declaration Form 3520-21, existing
§12.74(b) (19 CFR 12.74(b)) requires
importers to prepare the form and keep
it on file for a period of at least five
years from the date of entry in
accordance with §163.4 (19 CFR 163.4).
The form must be made available upon
request by CBP. Unlike motor vehicle
manufacturers subject to § 12.73 (19
CFR 12.73), manufacturers that import
products covered by EPA Declaration
Form 3520-21 are not exempt from
preparing this form even if the subject
goods are covered by an EPA COC; they
are required to prepare EPA Declaration
Form 3520-21 and keep it on file for a
period of at least five years from the
date of entry.

Explanation of Proposed Amendments
to CBP Regulations

III. Harmonization of Filing
Requirements Applicable to EPA
Declaration Forms 3520-1 and 3520-21

In an effort to provide consistency in
the administration of CBP’s vehicle and
engine imports program so that
importers of both road vehicles and
engines, as well as stationary and
nonroad engines (including engines
incorporated into vehicles or
equipment), are subject to the same
filing and recordkeeping requirements,
CBP is proposing to conform the entry
filing requirements applicable to the
EPA Declaration Form 3520-21 to those
that currently exist for EPA Declaration
Form 3520-1. Specifically, CBP is
proposing to amend 19 CFR 12.74(b) to
require that importers of stationary,
nonroad or heavy-duty highway engines
(including engines incorporated into
vehicles or equipment) file EPA
Declaration Form 3520-21 at the time of
entry, unless exempt. CBP is proposing
to exempt an importer that
manufactures nonroad or stationary
engines, including engines incorporated
into vehicles and equipment, from the
requirement to file an EPA Declaration
Form 3520-21 at the time of entry if that
importer holds a valid EPA COC for
those engines and the engines are
labeled to show compliance with
applicable emission requirements.

IV. Electronic Filing of EPA Declaration
Forms 3520-1 and 3520-21

This document proposes to amend
§§12.73 and 12.74 to permit the
electronic filing of EPA Declaration
Forms 3520-1 and 3520-21 to CBP in
the Automated Commercial
Environment (ACE) or to any other CBP-
authorized electronic data interchange
system. The EPA declaration forms may
also still be filed with CBP in paper
with a paper entry filing at the time of
entry.

The electronic filing of these forms
will support key modernization and
compliance initiatives of the
International Trade Data System, as
established by section 405 of the
Security and Accountability for Every
(SAFE) Port Act of 2006, Public Law
109-347, 120 Stat. 1884, by utilizing a
single portal system (ACE) for the
collection and distribution of standard
electronic import and export data
required by participating Federal
agencies. The electronic transmission to
CBP of EPA declaration forms will
automate and enhance the interaction
between the EPA and CBP by facilitating
electronic collection, processing,
sharing, and review of requisite trade

data and documents during the cargo
import and export process. Electronic
filing of these EPA declaration forms at
the time of entry will provide for a
quicker and more efficient clearance
process and enhance CBP’s ability to
conduct targeting and enforcement of
importation requirements. Electronic
filing will also permit CBP to analyze
and flag problems immediately, whereas
paper filings result in an ad-hoc process
that requires a physical inspection by a
CBP or EPA inspector. CBP is of the
view that requiring EPA Declaration
Forms 3520-1 and 3520-21 to be filed
with every appropriate entry (with the
exception of certain importing
manufacturers, as described above) will
expedite the clearing of vehicles and
engines that are compliant with
applicable emissions requirements.

V. Other Proposed Changes

CBP is proposing other changes to
§§12.73 and 12.74 to update regulatory
citations, delete provisions that are no
longer relevant, and provide non-
substantive re-statements of existing
regulatory text to enhance readability.
CBP is also updating regulatory
language to ensure that electronic filing
can be accommodated. The proposed
changes are described below:

e CBP is proposing to amend
§ 12.73(a) to reflect updated EPA
regulatory citations and to provide a
non-substantive re-statement of the
existing regulatory text to enhance
readability.

¢ This document proposes to remove
§12.73(c)(3) from the CBP regulations.
Paragraph (c)(3) sets forth requirements
for vehicles participating in EPA-
approved catalytic converter or oxygen
sensor control programs. EPA no longer
has such programs.

e This document proposes to remove
§ 12.73(c)(4) from the CBP regulations.
Paragraph (c)(4) pertains to vehicles of
United States or foreign origin
manufactured with a catalytic converter
or oxygen sensor, or any previously
imported vehicle subsequently modified
with a catalytic converter or oxygen
sensor. Under this provision, these
vehicles are not considered to be in
compliance with applicable emission
requirements if used outside of the
United States, Canada, Mexico, or other
countries as EPA may designate, until
the catalytic converter and/or oxygen
sensor is replaced. This provision was
intended to address vehicles that may
have traveled to countries where only
leaded fuel was available, which could
have a detrimental effect on catalytic
converters and/or oxygen sensors. Since
leaded fuel is no longer available in
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most countries, it is proposed to delete
this provision.

e CBP is proposing amendments to
§ 12.73(d) that further clarify the role of
an Independent Commercial Importer,
re-designate ‘“‘working” days as
“business” days, and provide a re-
statement of existing regulatory text for
enhanced readability.

e CBP is proposing amendments to
§12.73(e), in the introductory paragraph
and paragraph (e)(4), that enhance
readability and clarify that motorcycles
are “highway” vehicles.

e CBP is proposing to amend
§ 12.73(f) by requiring that the
designated motor vehicles be “new” in
order to conform to the EPA regulatory
requirements set forth in 40 CFR
85.1709. CBP also proposes editorial
changes to enhance readability.

e In §12.73(g)(2), CBP is proposing to
change the existing reference to
paragraph “(i)(4)” to “(i)(6)” to reflect
that provision’s proposed redesignation.

e The proposed amendments to
§ 12.73(h) enhance readability, reflect
updated regulatory citations, and
remove the word “motor” from the
introductory text and from the
regulatory text in paragraph (h)(5)
pertaining to racing cars.

e CBP is proposing to amend
§12.73(i) by adding new paragraphs that
prescribe methods of filing the EPA
declaration forms and set forth
applicable recordkeeping requirements,
and by redesignating existing paragraph
(1)(4) as new paragraph (i)(6).

e CBP is proposing to amend existing
§12.73(i)(4), redesignated in this
proposed rule as paragraph (i)(6), by
removing the requirement that
diplomats and foreign military
personnel must submit the emission
declarations specified in existing 19
CFR 12.73(i)(2) (redesignated as 19 CFR
12.73(i)(3) in this proposed rule) with
their entry, a copy of the motor vehicle
importer’s official orders or the name of
the embassy to which the importer is
accredited, if applicable. Pursuant to 19
CFR 148.82, the baggage and effects of
diplomatic, consular, and other
privileged personnel representing
foreign governments are admitted free of
duty without the filing of an entry upon
the request of the Department of State.
As State Department policy is to require
that importation occur through the DS—
1504 (“Request for Customs Clearance
of Merchandise”) process and not
through the entry process, it is proposed
to amend existing § 12.73(i)(4)—
redesignated as proposed 19 CFR
12.73(i)(6)—to no longer require the
submission of emission documentation,
official orders, or embassy information.
Instead, it is proposed that a claim by

diplomats and foreign military
personnel for exemption from
§12.73(g)(2) emission requirements
must be supported by a Department of
State-approved form DS-1504 or its
electronic equivalent.

e Section 12.73(m) is proposed to be
amended to reflect updated EPA
regulatory citations.

o CBP is proposing to amend
§§12.73(j) and 12.74(c)(1) by adding
language stating that bonds may be
submitted to CBP electronically and
may be filed by a surety.

e This document proposes to remove
§12.74(a)(1)—(3) from the CBP
regulations as these paragraphs refer to
obsolete EPA regulatory sections, and to
add language clarifying the scope of the
applicable EPA emission regulations.

e This document proposes to remove
§12.74(c)(3)(iv) from the CBP
regulations. Paragraph (c)(3)(iv)
prescribes precertification for vehicles,
engines and equipment. This provision
refers to obsolete requirements found in
EPA regulation 40 CFR 89.611(b)(3)
regarding Independent Commercial
Importers. EPA will make conforming
amendments to its regulations to delete
this provision.

o CBP is proposing to amend
§12.74(c)(3) to add exemptions that
conditionally allow for the importation
of nonconforming vehicles, engines, and
equipment. Exemptions for diplomatic
and military personnel (40 CFR
1068.325(e)), partially complete engines
(40 CFR 1068.325(f)), and delegated
assembly (40 CFR 1068.325(g)) were
codified in EPA regulations since
changes were last made to 19 CFR
12.74(c)(3) and are being proposed to be
added to 19 CFR 12.74(c)(3) to ensure
consistency with EPA regulations.

e CBP is proposing editorial
amendments to § 12.74(d) to enhance
readability.

VI. Conforming Changes to EPA
Regulations

EPA regulations at 40 CFR parts 85
and 1068 also contain provisions related
to the importation of vehicles, engines,
and equipment. To the extent necessary
to reflect the changes to the CBP
regulations proposed in this document,
EPA will make conforming amendments
to its regulations in a separate action.

Executive Orders 12866 and 13563

Executive Orders 12866 and 13563
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety

effects, distributive impacts, and
equity). Executive Order 13563
emphasizes the importance of
quantifying both costs and benefits, of
reducing costs, of harmonizing rules,
and of promoting flexibility. This rule is
not a ‘“‘significant regulatory action,”
under section 3(f) of Executive Order
12866. Accordingly, the Office of
Management and Budget (OMB) has not
reviewed this regulation.

Regulatory Flexibility Act

The Regulatory Flexibility Act (5
U.S.C. 601 et. seq.), as amended by the
Small Business Regulatory Enforcement
and Fairness Act of 1996, requires
agencies to assess the impact of
regulations on small entities. A small
entity may be a small business (defined
as any independently owned and
operated business not dominant in its
field that qualifies as a small business
per the Small Business Act); a small not-
for-profit organization; or a small
governmental jurisdiction (locality with
fewer than 50,000 people).

This rule proposes modifications to
the requirements for the submission of
EPA Declaration Form 3520-21.
Currently, importers are required to fill
out the form, but are only required to
submit it to CBP upon request. This
proposed rule, if finalized, would
require importers to file EPA
Declaration Form 3520-21 with CBP at
the time of entry, unless the importer is
a manufacturer of nonroad or stationary
engines, including engines incorporated
into vehicles and equipment, and holds
a valid EPA certificate of conformity for
those engines and the engines are
labeled to show compliance with
applicable emission requirements. As
this form is already complete at the time
of entry, the cost of submitting it to CBP
is negligible. This rule would also
explicitly add electronic filing as an
accepted method of form submission.
Importers will still be able to file the
form by paper if they so choose. This
change will affect all importers who are
covered by EPA Declaration Form 3520-
21, including small importers.
Therefore, it is likely to have an impact
on a substantial number of small
entities. However, the only costs to the
public are the negligible costs of
submitting the already completed form
to CBP along with other required entry
documents. These costs do not rise to
the level of significance. Therefore, CBP
certifies that this proposed rule will not
have a significant economic impact on
a substantial number of small entities.

Paperwork Reduction Act

The collection of information
contained in this proposed rule was
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previously reviewed and approved by
OMB in accordance with the
requirements of the Paperwork
Reduction Act of 1995 (44 U.S.C. 3507)
under control numbers OMB 2060—-0104
(EPA Declaration Form 3520-1,
“Importation of Motor Vehicles and
Motor Vehicle Engines Subject to
Federal Air Pollution Standards’’), OMB
2060-0320 (EPA Declaration Form
3520-21, “Importation of Engines,
Vehicles and Equipment Subject to
Federal Air Pollution Standards”), and
OMB 1405-0105 (Department of State
form DS-1504, ‘“‘Request for Customs
Clearance of Merchandise’). As
importers are already required under
existing regulations to complete the EPA
declaration forms and either submit
them to CBP or retain them in their
records, and the burden estimates in the
above-identified OMB approved
information collection requests presume
the forms are submitted to CBP, there
are no new collections of information
proposed in this document. In this
regard, it is noted that although existing
19 CFR 12.73 does not expressly require
the submission of the EPA Declaration
Form 3520-1, it does require that the
same information captured by that form
be submitted to CBP. Similarly,
shipments sent from abroad to foreign
diplomatic or consular missions in the
U.S., or their personnel, currently must
be cleared by respondents submitting to
CBP a Department of State-approved
form DS—1504; therefore, this document
does not impose any new collections of
information by requiring the DS-1504 to
be presented to CBP for purposes of
claiming an exemption from emission
documentation requirements.

Signing Authority

This proposed regulation is being
issued in accordance with 19 CFR
0.1(a)(1) pertaining to the Secretary of
the Treasury’s authority (or that of his
delegate) to approve regulations related
to certain customs revenue functions.

List of Subjects in 19 CFR Part 12

Air pollution control, Customs duties
and inspection, Entry of merchandise,
Imports, Labeling, Reporting and
recordkeeping requirements, Restricted
merchandise, Vehicles.

Proposed Amendments to Part 12 of the
CBP Regulations

For the reasons set forth in the
preamble, CBP proposes to amend 19
CFR part 12 as set forth below:

PART 12—SPECIAL CLASSES OF
MERCHANDISE

m 1. The general authority citation for
part 12, and the specific authority
citation for sections 12.73 and 12.74,
continue to read as follows:

Authority: 5 U.S.C. 301, 19 U.S.C. 66,
1202 (General Note 3(i), Harmonized Tariff
Schedule of the United States), 1624.

* * * * *

Sections 12.73 and 12.74 also issued under
19 U.S.C. 1484, 42 U.S.C. 7522, 7601;

* * * * *

m 2. Revise the undesignated center
heading preceding § 12.73 to read as
follows:

Entry of Motor Vehicles, Engines, and
Equipment Containing Engines Under
the Clean Air Act, as Amended

m 3. Section 12.73 is amended by:

m a. Revising the section heading;

m b. Revising paragraph (a);

m c. Removing in paragraph (b)(1) the
word ‘‘shall” and adding in its place the
word “will”’; removing the word
“Customs” and adding in its place the
term “CBP”, and; removing the term
“ICI's” and adding in its place the
words, “Independent Commercial
Importers”;

m d. Removing in paragraph (b)(2) the
word ““‘Customs” and adding in its place
the term “CBP”’;

m e. Removing paragraphs (c)(3) and (4);
m f. Revising paragraphs (d), (e)
introductory text, (e)(4), and (f);

m g. Removing in paragraph (g)(2) the
reference ““(i)(4)” and adding in its place
the reference ““(i)(6)”’;

m h. Removing in paragraph (h)
introductory text the word “motor”;

m i. Removing in the first sentence of
paragraph (h)(1) the word “Any”” and
adding in its place the words “A motor
vehicle imported for repairs is any”’;

m j. Removing in the first sentence of
paragraph (h)(2) the word “Any” and
adding in its place the words, “A test
vehicle is any”’;

m k. Removing in the first sentence of
paragraph (h)(3) the word “Any” and
adding in its place the words, “A
prototype vehicle is any”, in the second
sentence, removing the word ““shall”
and adding in its place the word “will”,
and removing the words “paragraph (1)”
and adding in its place the words
“paragraph (1)”’;

m 1. Removing in the first sentence of
paragraph (h)(4) the word “Any” and
adding in its place the following words,
“A display vehicle is any”’;

m m. Revising paragraphs (h)(5) through
(7);

m n. Revising paragraphs (i) through (k);
® 0. Removing in paragraph (1) the word
“shall” and adding in its place the word

“will”, and; removing the word
“Customs” and adding in its place the
word “CBP”’; and
m p. Revising paragraph (m).

The revisions read as follows:

§12.73 Importation of motor vehicles and
motor vehicle engines.

(a) Applicability of EPA requirements.
This section is ancillary to the
regulations of the U.S. Environmental
Protection Agency (EPA) issued under
the Clean Air Act, as amended (42
U.S.C. 7401 et seq.), and found in 40
CFR parts 85, 86, 1036, 1037, and 1068.
The EPA regulations should be
consulted for more detailed information
concerning EPA emission requirements.
This section applies to imported motor
vehicles; this section also applies to
separately imported engines only if they
will be installed in heavy-duty motor
vehicles. All references in this section to
“motor vehicles”” include these heavy-
duty engines. Nothing in this section
should be construed as limiting or
changing in any way the applicability of
the EPA regulations.

* * * * *

(d) Importation of vehicles by an
Independent Commercial Importer (ICI).
An ICI is generally an importer that does
not have a contract with a foreign or
domestic motor vehicle manufacturer
for distributing products into the United
States market (see 40 CFR 85.1502). ICIs
act independently of motor vehicle
manufacturers, but are required to bring
motor vehicles into compliance with all
applicable emissions requirements
found in 40 CFR part 86 and any other
applicable requirements of the Clean Air
Act. Before the vehicle is deemed to be
in compliance with applicable emission
requirements and finally admitted into
the United States, the ICI must keep the
vehicle in storage for a 15-business day
period. This period follows notice to
EPA of completion of the compliance
work to give EPA the opportunity to
conduct confirmatory testing and
inspect the vehicle and records. The 15-
business day period is part of the 120-
day period in which an ICI must bring
the vehicle into compliance with
applicable emission requirements. A
motor vehicle may also be conditionally
admitted by an ICI if it meets the
requirements in 40 CFR 85.1505 or
85.1509. Individuals and businesses not
entitled to enter nonconforming motor
vehicles may arrange for their
importation through an ICI certificate
holder. In these circumstances, the ICI
will not act as an agent or broker for
CBP transaction purposes unless it is
otherwise licensed or authorized to do
s0.
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(e) Exemptions and exclusions from
emission requirements based on age of
vehicle. The following motor vehicles
may be imported by any person and do
not have to be shown to be in
compliance with emission requirements
before they are entitled to admissibility:
* * * * *

(4) Highway motorcycles

manufactured before January 1, 1978;
* * * * *

(f) Exemption for exports. A new
motor vehicle intended solely for export
to a country not having the same
emission standards applicable in the
United States is not required to be
covered by an EPA certificate of
conformity if both the vehicle and its
container bear a label or tag indicating
that it is intended solely for export. 40
CFR 85.1709.

* * * * *

(h) * * *

(5) Racing cars. A racing car is any
vehicle that meets one or more of the
criteria found at 40 CFR 85.1703(a), and
that will not be registered or licensed for
use on or operated on public roads or
highways in the United States. See also
40 CFR 85.1511(e).

(6) National security importations. A
national security importation includes
any motor vehicle imported for
purposes of national security by a
manufacturer. 40 CFR 85.1511(c)(1),
85.1702(a)(2) and 85.1708; and

(7) Hardship exemption. A hardship
exemption includes any motor vehicle
imported by anyone qualifying for a
hardship exemption. 40 CFR
85.1511(c)(2).

(i) Documentation requirements—(1)
Exception for certain companies that
manufacture and import motor vehicles.
The special documentation
requirements of this paragraph (i) do not
apply to the importation of motor
vehicles by the company that
manufactures the motor vehicles if the
motor vehicles are covered by a valid
EPA Certificate of Conformity (COC)
held by the manufacturer and the motor
vehicles are labeled to show compliance
with applicable emission requirements
pursuant to paragraph (b)(1) of this
section.

(2) Release. CBP will not release a
motor vehicle from custody unless the
importer has submitted all documents
necessary to demonstrate compliance
with all applicable laws and regulations.

(3) Required EPA documentation.
Unless otherwise exempt, importers of
motor vehicles must submit one of the
following EPA declaration forms to CBP
at the time of entry:

(i) For heavy-duty motor vehicle
engines, whether they are installed in a

vehicle or separately imported as loose
engines, submit EPA Declaration Form
3520-21, “Importation of Engines,
Vehicles, and Equipment Subject to
Federal Air Pollution Regulations;”

(ii) For all other motor vehicles,
submit EPA Declaration Form 3520-1,
“Importation of Motor Vehicles and
Motor Vehicle Engines Subject to
Federal Air Pollution Regulations.”

(4) Filing method. The EPA
declaration forms required to be
submitted to CBP pursuant to paragraph
(1)(3) of this section may be filed with
CBP electronically in the Automated
Commercial Environment (ACE) or via
any other CBP-authorized electronic
data interchange system, or as a paper
filing at the time of entry.

(5) Recordkeeping. Documents
supporting the information required in
EPA Declaration Form 3520—1 must be
retained by the importer for a period of
at least five (5) years in accordance with
§ 163.4 of this chapter and must be
provided to CBP upon request.

(6) Documentation for diplomatic or
foreign military personnel exemption. In
order for a diplomat or foreign military
personnel to claim an exemption
pursuant to paragraph (g)(2) of this
section, CBP must receive a Department
of State-approved form DS-1504
(“Request for Customs Clearance of
Merchandise”’) or its electronic
equivalent.

(j) Release under bond. If an EPA
declaration form filed in accordance
with paragraph (i)(3) of this section
states that the entry is being filed under
circumstances described in either
paragraphs (h)(1), (2), (3) or (4) of this
section, the entry will be accepted only
if the importer, consignee, or surety, as
appropriate, files a bond containing the
bond conditions set forth in § 113.62 of
this chapter, or files a bond
electronically in ACE or via any other
CBP-authorized electronic data
interchange system, for the production
of an EPA document stating that the
vehicle or engine is in conformity with
Federal emission requirements. The
importer or consignee must deliver to
the port director documentation of EPA
approval before the exemption expires,
or before some later deadline specified
by the port director based on good
cause. If the EPA statement is not
delivered to the port director within the
specified period, the importer or
consignee must deliver or cause to be
delivered to the port director those
vehicles which were released under a
bond required by this paragraph. In the
event that the vehicle or engine is not
redelivered within five (5) days
following the date the exemption
expires or any later deadline specified

by the port director, whichever is later,
liquidated damages will be assessed in
the full amount of the bond, if it is a
single entry bond, or if a continuous
bond is used, in the amount that would
have been assessed under a single entry
bond.

(k) Notices of inadmissibility or
detention. If a motor vehicle is
determined to be inadmissible before or
after release from CBP custody, the
importer or consignee will be notified in
writing of the inadmissibility
determination and/or redelivery
requirement. However, if a motor
vehicle cannot be released from CBP
custody merely because the importer
has failed to attach to the entry the
documentation required by paragraph (i)
of this section, the vehicle will be held
in detention by the port director for a
period not to exceed 30-calendar days
after filing of the entry at the risk and
expense of the importer pending
submission of the missing
documentation. An additional 30-
calendar day extension may be granted
by the port director upon application for
good cause shown. If the requisite EPA
declaration form required pursuant to
paragraph (i)(3) of this section has not
been filed within this deadline, which
must not exceed 60 days from the date
of entry, CBP will issue a notice of
inadmissibility.

* * * * *

(m) Prohibited importations. The
importation of motor vehicles other than
in accordance with this section and the
EPA regulations in 40 CFR parts 85, 86,
600, 1036, 1037, and 1068 is prohibited.
m 4. Section 12.74 amended by:
m a. Revising the section heading and
paragraphs (a) through (d); and
m b. In paragraph (e) removing the word
“shall’ and adding in its place the word
“must”.

The revisions read as follows:

§12.74 Importation of nonroad and
stationary engines, vehicles, and
equipment.

(a) Applicability of EPA regulations.
The requirements governing the
importation of nonroad and stationary
engines subject to conformance with
applicable emission standards of the
U.S. Environmental Protection Agency
(EPA) are contained in 40 CFR parts
1033 through 1068. These EPA
regulations should be consulted for
detailed information as to the admission
requirements for subject nonroad and
stationary engines. EPA emission
regulations also apply to vehicles and
equipment with installed engines and
all references in this section to nonroad
or stationary engines include the
vehicles and equipment in which the
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engines are installed. Nothing in this
section may be construed as limiting or
changing in any way the applicability of
the EPA regulations.

(b) Documentation requirements—(1)
Exception for certain companies that
manufacture and import nonroad or
stationary engines, including engines
incorporated into vehicles and
equipment. The special documentation
requirements of this paragraph (b) do
not apply to the importation of nonroad
or stationary engines, including engines
incorporated into vehicles or
equipment, by the company that
manufactures the engines, provided that
the engines are covered by a valid EPA
Certificate of Conformity (COC) held by
the importing manufacturer and bear the
manufacturer’s label showing such
conformity and other EPA-required
information.

(2) Release. CBP will not release
engines, vehicles, or equipment from
custody unless the importer has
submitted all required documents to
demonstrate that the engines, vehicles,
or equipment meet all applicable
requirements.

(3) Required EPA documentation.
Importers of nonroad or stationary
engines, including engines incorporated
into vehicles and equipment, must
submit EPA Declaration Form 3520-21,
“Importation of Engines, Vehicles, and
Equipment Subject to Federal Air
Pollution Regulations,” to CBP at the
time of entry.

(4) Filing method. EPA Declaration
Form 3520-21 may be filed with CBP
electronically in the Automated
Commercial Environment (ACE) or via
any other CBP-authorized electronic
data interchange system, or as a paper
filing at the time of entry.

(5) Recordkeeping. Documents
supporting the information required in
EPA Declaration Form 3520-21 must be
retained by the importer for a period of
at least five (5) years in accordance with
§ 163.4 of this chapter and must be
provided to CBP upon request.

(c) Release under bond—(1)
Conditional admission. If the EPA
declaration form states that the entry for
a nonconforming nonroad engine is
being filed under one of the exemptions
described in paragraph (c)(3) of this
section, under which the engine may be
conditionally admitted under bond, the
entry will be accepted only if the
importer, consignee, or surety, as
appropriate, files a bond containing the
bond conditions set forth in § 113.62(c)
of this chapter, or files a bond
electronically in ACE or via any other
CBP-authorized electronic data
interchange system, for the production
of an EPA statement that the vehicle or

engine is in conformity with Federal
emission requirements.

(2) Final admission. Should final
admission be sought and granted
pursuant to EPA regulations for an
engine conditionally admitted initially
under one of the exemptions described
in paragraph (c)(3) of this section, the
importer or consignee must deliver to
the port director the prescribed
statement. The statement must be
delivered within the period authorized
by EPA for the specific exemption, or
such additional period as the port
director of CBP may allow for good
cause shown. Otherwise, the importer or
consignee must deliver or cause to be
delivered to the port director the subject
engine, either for export or other
disposition under applicable CBP laws
and regulations (see paragraph (e) of this
section). If such engine is not
redelivered within five (5) days
following the allotted period, liquidated
damages will be assessed in the full
amount of the bond, if a single entry
bond, or if a continuous bond, the
amount that would have been assessed
under a single entry bond (see 40 CFR
1068.335).

(3) Exemptions. The specific
exemptions under which a
nonconforming nonroad engine may be
conditionally admitted, and for which a
CBP bond is required, are as follows:

(i) Repairs or alterations (see 40 CFR
1068.325(a)).

(ii) Testing (see 40 CFR 1068.325(b)).

(iii) Display (see 40 CFR 1068.325(c)).

(iv) Export (see 40 CFR 1068.325(d)).

(v) Diplomatic or military (see 40 CFR
1068.325(e)).

(vi) Delegated assembly (see 40 CFR
1068.325(f)).

(vii) Partially complete engines,
vehicles, or equipment (see 40 CFR
1068.325(g).

(d) Notice of inadmissibility or
detention. If an engine is found to be
inadmissible either before or after
release from CBP custody, the importer
or consignee will be notified in writing
of the inadmissibility determination
and/or redelivery requirement. If the
inadmissibility is due to the fact that the
importer or consignee did not file the
EPA Declaration Form 3520-21 at the
time of entry, the port director may hold
the subject engine in detention at the
importer’s risk and expense for up to 30
days from the entry filing date. The port
director may grant the importer’s
request for a 30-day extension for good
cause. The port director will issue a
notice of inadmissibility if
documentation is still incomplete after
this deadline, which must not exceed 60

days from the filing date for
importation.
* * * * *

R. Gil Kerlikowske,
Commissioner.

Approved: August 3, 2016.
Timothy E. Skud,
Deputy Assistant Secretary of the Treasury.
[FR Doc. 2016—-18761 Filed 8-16—16; 8:45 am]
BILLING CODE 9111-14-P

DEPARTMENT OF THE INTERIOR

Bureau of Indian Affairs

25 CFR Part 30

[167A2100DD/AAKC001030/
AO0A501010.999900 253G]

Notice of Intent To Establish a
Negotiated Rulemaking Committee

AGENCY: Bureau of Indian Affairs,
Interior.

ACTION: Extension of comment and
nomination periods.

SUMMARY: On November 9, 2015, the
Bureau of Indian Education (BIE)
published a notice of intent requesting
comments and nominations for Tribal
representatives for the Accountability
Negotiated Rulemaking Committee
(Committee). The comment period for
that notice of intent closed December
24, 2015. On April 14, 2016, the BIE
reopened the comment and nomination
period with a new deadline of May 31,
2016. The BIE is further extending the
comment period for Tribes to nominate
individuals for membership on the
Committee. The BIE also solicits
comments on the proposal to establish
the Committee, including comments on
additional interests not identified in this
notice of intent and comments on the
expansion of the scope of the
Committee. The BIE is also correcting a
drafting error in the April 14, 2016
Notice that omitted from Section III the
central purpose of the Committee under
the requirements of the Every Student
Succeeds Act (ESSA), which requires
the Secretary of the Interior, using a
negotiated rulemaking process, to
develop regulations for implementation
no later than the 2017-2018 academic
year. It also requires the Secretary to
define the standards, assessments, and
accountability system consistent with
Section 1111 of the Elementary and
Secondary Education Act (ESEA) for the
schools funded by BIE on a national,
regional, or tribal basis.

DATES: Submit nominations for
Committee members or written
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comments on this notice of intent on or
before October 3, 2016.

ADDRESSES: You may submit
nominations for Committee members or
written comments on this notice of
intent to Ms. Jackie Cheek, Bureau of
Indian Education, by any of the
following methods:

e (Preferred method) Email to:
AYPcomments@bia.gov;

e Mail, hand-carry or use an
overnight courier service to Ms. Jackie
Cheek, Bureau of Indian Education,
1849 C Street NW., Mail Stop 3642,
Washington, DC 20240.

FOR FURTHER INFORMATION CONTACT: Ms.
Jackie Cheek, Bureau of Indian
Education; telephone: (202) 208—6983.
SUPPLEMENTARY INFORMATION:

I. Background

On November 9, 2015, BIE published
a notice of intent requesting
nominations for a negotiated rulemaking
committee to recommend revisions to
the existing regulations for BIE’s
accountability system (80 FR 69161). In
that notice of intent, the BIE solicited
nominations from Tribes whose
students attend BIE-funded schools
operated either by the BIE or by the
Tribe through a contract or grant, to
nominate Tribal representatives to serve
on the Committee and Tribal alternates
to serve when the representative is
unavailable.

Since that time, the Every Student
Succeeds Act (ESSA), Public Law 114—
95, became law requiring an update to
the subject, scope, and issues that the
Committee will address. On April 14,
2016, BIE then announced its intent to
expand the scope of the committee and
reopened the comment and nomination
period, requesting comments and
nominations by May 31, 2016. 81 FR
22039 (April 14, 2016).

II. Every Student Succeeds Act (ESSA)

The ESSA reauthorizes and amends
the Elementary and Secondary
Education Act of 1965 (ESEA). ESSA
Section 8007(2) directs the Secretary of
the Interior, in consultation with the
Secretary of Education, if so requested,
to use a negotiated rulemaking process
to develop regulations for
implementation no later than the 2017—
2018 academic year. The regulations
will define the standards, assessments,
and accountability system consistent
with Section 1111 of the ESEA, for BIE-
funded schools on a national, regional,
or Tribal basis. The regulations will be
developed in a manner that considers
the unique circumstances and needs of
such schools and the students served by
such schools.

ESSA Section 8007(2) also provides
that if a Tribal governing body or school
board of a BIE-funded school
determines the requirements established
by the Secretary of the Interior are
inappropriate, they may waive, in part
or in whole, such requirements. Where
such requirements are waived, the
Tribal governing body or school board
shall, within 60 days, submit to the
Secretary of the Interior a proposal for
alternative standards, assessments, and
an accountability system, if applicable,
consistent with ESEA Section 1111. The
proposal must take into account the
unique circumstances and needs of the
school or schools and the students
served. The proposal will be approved
by the Secretary of the Interior and the
Secretary of Education, unless the
Secretary of Education determines that
the standards, assessments, and
accountability system do not meet the
requirements of ESEA Section 1111.
Additionally, a Tribal governing body or
school board of a BIE-funded school
seeking a waiver may request, and the
Secretary of the Interior and the
Secretary of Education will provide,
technical assistance.

Due to the statutory changes
described above, BIE expanded the
scope of the negotiated rulemaking
committee to receive recommendations
and revise our current regulations (25
CFR part 30). This document provides
notice that BIE is extending the
comment period for: (1) Nominations of
individuals for membership on the
Committee and (2) comments on the
proposal to establish the Committee,
including comments on additional
interests not identified in this notice of
intent and comments on the expansion
of the scope of the Committee.

III. The Committee and Its Process

The BIE encourages Tribal self-
determination in Native education,
encouraging Tribes to develop
alternative standards, assessments, and
an accountability system and providing
technical assistance.

The negotiated rulemaking committee
would be charged, consistent with ESSA
Section 8007, with developing
regulations, no later than the 2017-2018
academic year, for implementation of
the Secretary’s responsibility to define
the standards, assessments, and an
accountability system consistent with
ESEA Section 1111, for schools funded
by the BIE on a national, regional, or
tribal basis, as appropriate, taking into
account the unique circumstances and
needs of such schools and the students
served by such schools. Additionally,
the Committee will be asked to provide
recommendations that encourage the

exercise of the authority of Tribes to
adopt their own standards, assessments,
and an accountability system and also to
provide recommendations on how BIE
could best provide technical assistance
under ESSA Section 8007(2).

IV. Nominations

Each nomination is expected to
include a nomination for a
representative and an alternate who can
fulfill the obligations of membership
should the representative be unable to
attend. The Committee membership
should also reflect the diversity of
Tribal interests, and Tribes should
nominate representatives and alternates
who will:

e Have knowledge of school
assessments and accountability systems;

e Have relevant experience as past or
present superintendents, principals,
teachers, or school board members, or
possess direct experience with
Adequate Yearly Progress (AYP);

¢ Be able to coordinate, to the extent
possible, with other Tribes and schools
who may not be represented on the
Committee;

e Be able to represent the Tribe(s)
with the authority to embody Tribal
views, communicate with Tribal
constituents, and have a clear means to
reach agreement on behalf of the
Tribe(s);

¢ Be able to negotiate effectively on
behalf of the Tribe(s) represented;

¢ Be able to commit the time and
effort required to attend and prepare for
meetings; and

¢ Be able to collaborate among
diverse parties in a consensus-seeking
process.

The BIE will consider nominations for
Tribal committee representatives only if
they are nominated through the process
identified in this notice of intent and in
the Federal Register notices of intent at
80 FR 69161 and 81 FR 22040. The BIE
will not consider any nominations that
it receives in any other manner. The BIE
will not consider nominations for
Federal representatives. Only the
Secretary may nominate Federal
employees to the Committee.

Based upon the proportionate share of
students (see Section V of Federal
Register notice of intent at 80 FR
69161), some Tribes similar in
affiliation or geography are grouped
together for one seat. It will be necessary
for such nominating Tribes either to co-
nominate a single Tribal representative
to represent the multi-Tribal jurisdiction
or for each Tribe in the multi-Tribal
jurisdiction to nominate a representative
with the knowledge that BIE will be able
to appoint only one of the nominees
who will then be responsible for
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representing the entire multi-Tribal
jurisdiction on the Committee.

Nominations must include the
following information about each
nominee:

(1) A letter from the Tribe supporting
the nomination of the individual to
serve as a Tribal representative for the
Committee;

(2) A resume reflecting the nominee’s
qualifications and experience in Indian
education; resume to include the
nominee’s name, Tribal affiliation, job
title, major job duties, employer,
business address, business telephone
and fax numbers (and business email
address, if applicable);

(3) The Tribal interest(s) to be
represented by the nominee (see Section
IV, Part F of Federal Register notice of
intent at 80 FR 69161) and whether the
nominee will represent other interest(s)
related to this rulemaking, as the Tribe
may designate; and

(4) A brief description of how the
nominee will represent Tribal views,
communicate with Tribal constituents,
and have a clear means to reach
agreement on behalf of the Tribe(s) they
are representing.

(5) A statement on whether the
nominee is only representing one
Tribe’s views or whether the
expectation is that the nominee
represents a specific group of Tribes.

To be considered, nominations must
be received by the close of business on
the date listed in the DATES section, at
the location indicated in the ADDRESSES
section.

If you already submitted a nomination
prior to the December 24, 2015,
deadline or May 31, 2016 deadline, your
application will still be considered.

V. Certification

For the above reasons, I hereby certify
that the Accountability Negotiated
Rulemaking Committee is in the public
interest.

Dated: August 8, 2016.
Lawrence S. Roberts,
Principal Deputy Assistant Secretary—Indian
Affairs.
[FR Doc. 2016-19599 Filed 8—-16-16; 8:45 am]
BILLING CODE 4337-15-P

DEPARTMENT OF LABOR
Office of the Secretary

29 CFR Part 70

RIN 1290-AA30

Revision of the DOL FOIA Regulations

AGENCY: Office of the Secretary,
Department of Labor.

ACTION: Notice of proposed rulemaking,
request for comments.

SUMMARY: This rule proposes revisions
to the Department of Labor’s regulations
under the Freedom of Information Act
(FOIA), found in our regulations. The
regulations are being revised to update
and streamline the language of several
procedural provisions, and to
incorporate changes brought about by
amendments to the FOIA under the
OPEN Government Act of 2007 and the
FOIA Improvement Act of 2016.

DATES: Written comments must be
postmarked and electronic comments
must be submitted on or before October
17, 2016. Comments received by mail
will be considered timely if they are
postmarked on or before that date. The
electronic Federal Docket Management
System (https://www.regulations.gov)
will accept comments until Midnight
Eastern Time at the end of that day.

ADDRESSES: You may submit comments
by any of the following methods:

e Federal eRulemaking Portal: https//
www.regulations.gov.

e FAX:(202) 693-5389. Send your
comments to the attention of Ramona
Branch Oliver.

e Mail: Ramona Branch Oliver,
Director, Office of Information Services,
MALS Division, Office of the Solicitor,
U.S. Department of Labor, Suite N—
2420, 200 Constitution Avenue NW.,
Washington, DC 20210.

e E-mail: oliver.ramona@dol.gov.
Please indicate “Comments on FOIA
Rule” in the subject line.

e To ensure proper handling, please
reference Docket No. DOL-2016—-007 on
your correspondence.

FOR FURTHER INFORMATION CONTACT:
Ramona Branch Oliver, Director, Office
of Information Services, 202—693-5391.

Discussion: This rule proposes
revisions to the Department’s
regulations under the FOIA, found at 29
CFR part 70, to update and streamline
the language of several procedural
provisions and to incorporate certain of
the changes brought about by the
amendments to the FOIA under the
OPEN Government Act of 2007, Public
Law 110-175, 121 Stat. 2524 and the
FOIA Improvement Act of 2016, Public
Law 114-185,130 Stat. 538 (enacted
June 30, 2016). The Department of Labor
last published FOIA regulations on May
30, 2006.

The proposed revisions to the
Department’s FOIA regulations in 29
CFR part 70 incorporate changes to the
language and structure of the
regulations. Revised provisions include
§70.1 (General provisions), § 70.2
(Definitions), § 70.3 (Policy), § 70.4

(Proactive disclosure of Department
records), § 70.19 (Requirements for
making a request), § 70.20
(Responsibility for responding to
requests), § 70.21 (Responses to
requests), § 70.25 (Time limits and order
in which requests must be processed),

§ 70.38 (Definitions related to costs),
and § 70.40 (Charges assessed for the
production of records). Current sections
have been renamed §70.1 (from Purpose
and scope to General provisions), § 70.4
(from Public reading rooms to Proactive
disclosure of Departmental records),
§70.19 (from Requests for access to
records to Requirements for making
requests), § 70.21 (from Form and
content of responses to Responses to
requests), and § 70.26 (from Business
information to Confidential commercial
information). Also, in lieu of using the
term “‘disclosure officer,” DOL is using
the word “component” to refer to the
decentralized agency FOIA components
throughout the draft regulation.

As the Department of Labor was
completing preparation of this Notice of
Proposed Rulemaking to update its
FOIA regulation, Congress passed on
June 13, 2016 and the President signed
on June 30, 2016, the FOIA
Improvement Act of 2016. The
Department has incorporated changes to
this proposed rule to address provisions
of the FOIA Improvement Act of 2016.
Specifically, the following sections of
this NPRM were revised to reflect
statutory changes: Section 70.1(d) and
(f); Sec. 70.3; Sec. 70.4; Sec. 70.19(d);
Sec. 70.21(d) and (e); Sec. 70.25(c); and
Sec. 70.40(e). Comments on these
proposed provisions based on the text of
the amended statute are welcomed. The
Department will consider those
comments, along with any other
comments received, and if appropriate
will revise the regulation to ensure the
rule aligns with the amended statute.

Regulatory Flexibility Act: The
Secretary of Labor, in accordance with
the Regulatory Flexibility Act (5 U.S.C.
605(b)), has reviewed this regulation
and by approving it certifies that this
regulation will not have a significant
economic impact on a substantial
number of small entities. Under the
FOIA, agencies may recover only the
direct costs of searching for, reviewing,
and duplicating the records processed
for requesters, and only for certain
classes of requester and when particular
conditions are satisfied. Thus, fees
assessed by the Department are
nominal. Further, the ‘“small entities”
that make FOIA requests, as compared
with individual requesters and other
requesters, are relatively few in number.

EO 12866: This regulation has been
drafted and reviewed in accordance
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with Executive Order 12866, § 1(b),
Principles of Regulation. The Office of
Management and Budget has
determined that this rule is not a
“significant regulatory action” under
Executive Order 12866, § 3(f),
Regulatory Planning and Review, and
accordingly this rule has not been
reviewed by that Office.

Unfunded Mandates Reform Act of
1995: This rule will not result in the
expenditure by State, local, and Tribal
governments, in the aggregate, or by the
private sector, of $100,000,000 or more
in any one year, and it will not
significantly or uniquely affect small
governments. Therefore, no actions were
deemed necessary under the provisions
of the Unfunded Mandates Reform Act
of 1995.

Small Business Regulatory
Enforcement Fairness Act of 1995: This
rule is not a major rule as defined by
section 251 of the Small Business
Regulatory Enforcement Fairness Act of
1996 (as amended), 5 U.S.C. 804. This
rule will not result in an annual effect
on the economy of $100,000,000 or
more; a major increase in costs or prices;
or significant adverse effects on
competition, employment, investment,
productivity, innovation, or on the
ability of United States-based
companies to compete with foreign-
based companies in domestic and
export markets.

List of Subjects in 29 CFR Parts 70

Administrative practice and
procedure; Freedom of Information Act;
Privacy.

For the reasons stated in the
preamble, the Department of Labor
proposes to amend 29 CFR part 70, as
follows:

PART 70—PRODUCTION OR
DISCLOSURE OF INFORMATION OR
MATERIALS

Subpart A—General

Sec.

70.1 General provisions.

70.2 Definitions.

70.3 Policy.

70.4 Proactive disclosure of Departmental
records.

70.5 Compilation of new records.

70.6 Disclosure of originals.

70.7—70.18 [Reserved]

Subpart B—Procedures for Disclosure of
Records Under the Freedom of Information
Act

70.19 Requirements for making a request.

70.20 Responsibility for responding to
requests.

70.21 Responses to requests.

70.22 Appeals from denial of requests.

70.23 Action on appeals.

70.24 Form and content of action on
appeals.

70.25 Time limits and order in which
requests and appeals must be processed.

70.26 Confidential commercial information.

70.27 Preservation of records.

70.28-70.37 [Reserved]

Subpart C—Costs for Production of

Records

70.38 Definitions related to costs.

70.39 Statutes specifically providing for
setting of fees.

70.40 Charges assessed for the production
of records.

70.41 Reduction or waiver of fees.

70.42 Consent to pay fees.

70.43 Payment of fees.

70.44 Other rights and services.

70.45-70.52 [Reserved]

Subpart D—Public Records and Filings

70.53 Office of Labor-Management
Standards.

70.54 Employee Benefits Security
Administration.

Appendix A to Part 70—FOIA Components

Appendix B to Part 70—[Reserved]

Authority: 5 U.S.C. 301, 29 U.S.C. 551 et
seq., 5 U.S.C. 552, as amended;
Reorganization Plan No. 6 of 1950, 5 U.S.C.
Appendix, 29 U.S.C. 1026 (106), 5 U.S.C.
app. 11., E.O. 12600, 52 FR 23781, 3 CFR,
1988 Comp., p. 235. This part also
implements the public information
provisions of the Labor-Management
Reporting and Disclosure Act (LMRDA), 29
U.S.C. 435, see § 70.53 below; the Employee
Retirement Income Security Act of 1974
(ERISA), 29 U.S.C. 1026 (106), see § 70.54
below; and the Federal Advisory Committee
Act (FACA), 5 U.S.C. app. 11, see § 70.40(i)
below.

Subpart A—General

§70.1 General provisions.

(a) This part is organized as follows:
subpart A contains general information
about Department of Labor policies and
procedures; subpart B sets forth the
procedures for obtaining access to
records of the Department; subpart C
contains the Department’s regulations
on fees; and subpart D sets forth the
procedures for obtaining access to
certain public records. Appendix A
contains a list of all Department of
Labor FOIA components from whom
records may be obtained.

(b) This part contains the rules that
the Department of Labor follows in
processing requests for records under
the Freedom of Information Act (FOIA),
as amended, 5 U.S.C. 552. The rules in
this part should be read together with
the text of the FOIA, which provides
additional information about access to
records maintained by the Department.
Additionally, the Department’s “Guide
to Submitting Requests under the FOIA”
and related documents contain helpful
information about the specific

procedures particular to the Department
with respect to making FOIA requests,
and descriptions of the types of records
maintained by different components of
the Department. These references are
available at http://www.dol.gov/dol/
foia/guide6.html.

(c) Requests made by individuals for
records about themselves under the
Privacy Act of 1974, 5 U.S.C. 552a, are
processed under 29 CFR part 71 as well
as under this part. Information routinely
provided to the public as part of a
regular Department activity (for
example, press releases issued by the
Office of Public Affairs (OPA)) may be
provided to the public without
following this subpart.

(d) As set forth in Sec. 70.3, the
Department operates its FOIA program
with a presumption of openness and
withholds records or information under
the FOIA only when the Department
reasonably foresees that disclosure
would harm an interest protected by a
FOIA exemption or when disclosure is
prohibited by law.

(e) The Department has a
decentralized system for processing
requests, with each component handling
requests for its own records. Each
component has a FOIA Customer
Service Center that can assist
individuals in locating records and
address questions regarding pending
FOIA requests. A list of the
Department’s Customer Service Centers
is available at http://www.dol.gov/dol/
foia/RequestorServiceCenters.htm.

(f) The Secretary has designated a
Chief FOIA Officer for the Department.
Contact information for the Chief FOIA
Officer is available on the Department’s
FOIA Web site, http://www.dol.gov/dol/
foia/. The Office of Information Services
(OIS), which is located within the Office
of the Solicitor, provides Department
level guidance and oversight for the
Department’s FOIA program and
supports the statutorily-based
responsibilities of the DOL Chief FOIA
Officer.

(g) The Department has a designated
FOIA Public Liaison who can assist
individuals in locating records of a
particular component and with
resolving issues relating to the
processing of a pending FOIA request.
Information concerning the DOL FOIA
Public Liaison is available at http://
www.dol.gov/sol/foia/liaison.htm. The
DOL FOIA Public Liaison is responsible
for assisting in reducing delays in FOIA
processing, increasing transparency and
understanding, providing information
concerning the status of requests, and
assisting in the resolution of disputes.
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§70.2 Definitions.

As used in this part:

(a) The terms agency, person, party,
rule, order, and adjudication have the
meaning attributed to these terms by the
definitions in 5 U.S.C. 551.

(b) Confidential commercial
information means commercial or
financial information received or
obtained by the Department from a
submitter, directly or indirectly, that
arguably may be protected from
disclosure under Exemption 4 of the
FOIA.

(c) The Department means the
Department of Labor.

(d) FOIA Component means an
official component of the Department
that has authority to disclose or
withhold records under the FOIA and to
whom requests to inspect or copy
records in its custody should be
addressed. Department of Labor
components are listed in Appendix A to
this part.

(e) Record means any information that
would be an agency record subject to
the requirements of this part when
maintained by an agency in any format,
including an electronic format, and any
information described under this part
that is maintained for an agency by an
entity under Government contract, for
the purposes of records management.

(f) Request means any written request
for records made pursuant to 5 U.S.C.
552(a)(3) and which meets the
requirements of this part.

(g) Requester means any person who
makes a request.

(h) Search means to look for,
manually or by automated means,
Department records for the purpose of
locating them in response to a pending
request.

(i) The Secretary means the Secretary
of Labor.

(j) Submitter means any person or
entity from whom the Department
receives or obtains confidential
commercial or financial information,
directly or indirectly. The term
submitter includes, but is not limited to
corporations, labor organizations, non-
profit organizations, and local, state,
and tribal and foreign governments.

(k) Unusual circumstances means, to
the extent reasonably necessary for the
proper processing of a FOIA request:

(1) The need to search for and collect
the requested records from physically
separate facilities;

(2) The need to search for, collect, and
appropriately examine a voluminous
amount of separate and distinct records
that are demanded in a single request;
or

(3) The need for consultation, which
will be conducted with all practicable

speed, with another agency having a
substantial interest in the determination
of the request.

§70.3 Policy.

All agency records, except those
exempt from mandatory disclosure by
one or more provisions of 5 U.S.C.
552(b), will be made promptly available
to any person submitting a written
request in accordance with the
procedures of this part. The Department
will withhold records under the FOIA
only when the Department reasonably
foresees that disclosure would harm an
interest protected by a FOIA exemption
or is prohibited by law. Whenever the
Department determines that full
disclosure of a requested record is not
possible, the Department will consider
whether partial disclosure is possible
and will take reasonable steps to
segregate and release nonexempt
material. As set forth in Sec. 70.4, the
Department proactively identifies and
discloses records of interest to the
public.

§70.4 Proactive disclosure of
Departmental records.

Records that are required by the
FOIA, 5 U.S.C. 552 (a)(2), to be made
available for public inspection in an
electronic format may be accessed
through the Department’s Web site at
http://www.dol.gov/dol/foia/. Each
component is responsible for
determining which of its records are
required to be made publicly available,
as well as identifying additional records
of interest to the public that are
appropriate for public disclosure, and
for posting and indexing such records.
Each component must review and
update its Web site of posted records
and indices on an ongoing basis.

§70.5 Compilation of new records.
Nothing in 5 U.S.C. 552 or this part
requires that any agency or component
create a new record in order to respond

to a request for records. A component
must, however, make reasonable efforts
to search for records that already exist
in electronic form or format, except
when such efforts would significantly
interfere with the operation of the
component’s automated information
systems. The component will determine
what constitutes a reasonable effort on
a case-by-case basis.

§70.6 Disclosure of originals.

(a) No original record or file in the
custody of the Department of Labor, or
of any component or official thereof,
will on any occasion be given to any
agent, attorney, or other person not
officially connected with the
Department without the written consent

of the Secretary, the Solicitor of Labor
or the Inspector General.

(b) The individual authorizing the
release of the original record or file must
ensure that a copy of the document or
file is retained in the component that
had custody and/or control when an
original document or file is released
pursuant to this subpart.

§70.7-70.18 [Reserved]

Subpart B—Procedures for Disclosure
of Records Under the Freedom of
Information Act

§70.19 Requirements for making a
request.

(a) General information. The
Department of Labor has a decentralized
system for responding to requests
submitted under the FOIA. Each agency
component has the ability to receive
FOIA requests in writing by mail,
delivery service/courier or facsimile at
its designated mailing address. Any
FOIA request submitted electronically,
by email, must be submitted to
foiarequests@dol.gov. Requests under
this part submitted to any other email
address will not be accepted.

(b) To make a request for records of
the Department, whenever possible, a
requester should write directly to the
FOIA office of the component that
maintains the records sought.
Submitting the request directly to the
FOIA office of the component that
maintains the records sought will
facilitate the quickest response. The
requester must provide a mailing
address to receive correspondence, and
it may facilitate processing if telephone
and email contact information are
provided.

(1) The Department’s components for
the purposes of the FOIA are listed in
Appendix A to this part. The function
and mailing address of each Department
of Labor component is available on the
Department’s FOIA Web site at http://
www.dol.gov/dol.foia. This page also
provides other information that is
helpful in determining where to make a
request.

(2) Requesters who cannot determine
the proper FOIA office component or
who are requesting records from
multiple components may also send
requests to the Office of the Solicitor,
Office of Information Services, 200
Constitution Avenue NW., Room N-
2420, Washington, DC 20210 or by
email to foiarequests@dol.gov. Note that,
pursuant to Sec. 70.25(a), the time for
the component to respond to a request
begins to run when the request is
received by the proper component, but
no later than 10 working days after


http://www.dol.gov/dol/foia/
http://www.dol.gov/dol.foia
http://www.dol.gov/dol.foia
mailto:foiarequests@dol.gov
mailto:foiarequests@dol.gov

Federal Register/Vol.

81, No. 159/ Wednesday, August 17,

2016 /Proposed Rules 54773

receipt in any component identified in
Appendix A.

(c) Description of records sought.
Requesters must describe the record or
records sought in sufficient detail to
enable Department personnel to locate
them with a reasonable amount of effort.
To the extent possible, the request
should provide enough identifying
information to help the component
identify the requested records, such as
the subject of the record, the date or
approximate date when the record was
created, the record’s title or name, case
or file number, reference number, the
person or office or the office location
that created it, and any other pertinent
identifying details. Prior to submitting
the request, a requester may wish to
consult the references provided in Sec.
70.1, the relevant FOIA Requester
Service Center or the FOIA Public
Liaison to discuss the records they are
seeking and to receive assistance on
how to describe the records.

(d) Deficient descriptions and revised
requests. If the description is
insufficient, so that a knowledgeable
employee who is familiar with the
subject area of the request cannot
identify the record with a reasonable
amount of effort, the component
processing the request will notify the
requester and describe what additional
information is needed to process the
request.

(1) Requesters who are attempting to
modify or reformulate their requests
may discuss their requests with the
component’s designated FOIA contact,
the FOIA Public Liaison, or a
representative of OIS, each of whom is
available to assist the requester in
reasonably describing the records
sought. Every reasonable effort will be
made to assist a requester in the
identification and location of the
records sought. If the requester fails to
reasonably describe the records sought,
the agency’s response to the request may
be delayed.

(2) Any amended request must be
confirmed in writing and meet the
requirements for a request under this
part.

(3) While an agency component
awaits a requester’s modified FOIA
request, the processing time limits
described in Sec. 70.25(a)(1) will be
tolled (that is, the processing time clock
will be stopped) until clarification is
received from the requester.

§70.20 Responsibility for responding to
requests.

(a) In general. Except in the instances
stated in paragraph (d) of this section,
the component that first receives a
request for a record and maintains that

record is the component responsible for
responding to the request. In
determining which records are
responsive to a request, a component
ordinarily will include only records in
its possession as of the date that the
component begins the search; if any
other date is used, the component will
inform the requester of that date. A
record that is excluded from the
requirements of the FOIA pursuant to 5
U.S.C. 552(c), is not considered
responsive to a request. When it is
determined that records responsive to a
request may be located in multiple
components of the Department, the
Office of Information Services may
coordinate the Department’s response. If
the Office of Information Services
deems a consolidated response
appropriate, it will issue such a
response on behalf of the Department.

(b) Authority to grant or deny
requests. Pursuant to relevant
exemptions under 5 U.S.C. 552(b), the
head of a component, or designee, is
authorized to grant or to deny any
requests for records that are maintained
by that component.

(c) Re-routing of misdirected requests.
Where a component’s FOIA office
determines that a request was
misdirected within the Department, the
receiving component’s FOIA office will
work with OIS to facilitate the routing
of the request to the FOIA office of the
pro&aer component(s).

(d) Consultations and referrals. When
a component receives a request for a
record, it will determine if another
component of the Department, or of the
Federal Government, is better able to
determine whether the record can be
disclosed or is exempt from disclosure
under the FOIA. If the receiving
component determines that it is not best
able to process the record, then the
receiving component will either:

(1) Respond to the request after
consulting with the component or
agency best able to determine whether
to disclose the record and with any
other component or agency that has a
substantial interest in the record; or

(2) Refer the responsibility for
responding to the request regarding that
record to the component best able to
determine whether to disclose it, or to
another agency that originated the
record (but only if that entity is subject
to the FOIA). Ordinarily, the component
or agency that originated the record will
be presumed to be best able to
determine whether to disclose it.

(e) Notice of referral. Whenever a
component refers all or any part of the
responsibility for responding to a
request to another component or agency,
the component will notify the requester

of the referral and inform the requester
of the name of each component or
agency to which the request has been
referred and provide contact
information for that component or
agency.

(f) Classified records. Any request for
classified records which are in the
custody of the Department of Labor will
be referred to the classifying agency
under paragraphs (d) and (e) of this
section.

§70.21 Responses to requests.

(a) In general. Components should, to
the extent practicable, communicate
with requesters using the method that is
most likely to increase the speed and
efficiency of the communication,
including by electronic means, such as
by email.

(b) Acknowledgements of requests. A
component will acknowledge each new
request and assign it an individualized
tracking number. Components will
include in the acknowledgment a brief
description of the records sought to
allow the requesters to more easily keep
track of their requests.

(c) Granting a request. After a
component makes a determination to
grant a request in full or in part, the
component will notify the requester in
writing. The component will provide
the record in the form or format
requested if the record is readily
reproducible in that form or format,
provided the requester has agreed to pay
and/or has paid any fees required by
subpart C of this part. The component
will determine on a case-by-case basis
what constitutes a readily reproducible
format. Each component should make
reasonable efforts to maintain its records
in commonly reproducible forms or
formats.

(d) Adverse determinations of
requests. A component making an
adverse determination denying a request
in any respect must notify the requester
in writing. Adverse determinations, or
denials of requests, include decisions
that: the requested record is exempt, in
whole or in part, from release pursuant
to one or more exemptions under the
FOIA, 5 U.S.C. 552; the request does not
reasonably describe the records sought;
the information requested is not a
record subject to the FOIA; the
requested record does not exist, cannot
be located, or has been destroyed; or the
requested record is not readily
producible in the form or format sought
by the requester. Adverse
determinations also include denials
involving fees or fee waiver matters or
denials for requests for expedited
processing.
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(e) Content of the denial. The denial
notice must be signed by the component
agency head or a designee and will
include:

(1) The name and title or position of
the person responsible for the denial;

(2) A brief statement of the reason or
reasons for the denial, including any
FOIA exemption or exemptions applied
or procedural reasons relied upon by the
component in denying the request;

(3) An estimate of the volume of
records or information withheld, in
number of pages or in some other
reasonable form of estimation. This
estimate does not need to be provided
if the volume is otherwise indicated
through deletions on records disclosed
in part, or if providing an estimate
would harm an interest protected by the
exemption under which the deletion
was made;

(4) The right of the requester to seek
assistance from the FOIA Public
Liaison; and

(5) In the case of an adverse
determination:

(i) a statement that the denial may be
appealed as described under Sec. 70.22;
and

(ii) a statement notifying the requester
of the right to seek dispute resolution
services from the Department’s FOIA
Public Liaison or the Office of
Government Information Services
(within the National Archives and
Records Administration).

(f) Markings on released documents.
Markings on released documents must
be clearly visible to the requester.
Records disclosed in part shall be
marked to show the amount of
information deleted and the
exemption(s) under which the deletion
was made unless doing so would harm
an interest protected by an applicable
exemption. The location of the
information deleted shall also be
indicated on the records, if technically
feasible.

§70.22 Appeals from denial of requests.

(a) A requester may appeal to the
Solicitor of Labor when one or more of
the following has occurred: A request
for access to records has been denied in
whole or in part; a requester disputes a
determination that records cannot be
located or have been destroyed; a
requester disputes a determination by a
component concerning the assessment
or waiver of fees; a requester disputes
the denial of a request for expedited
processing or a component fails to
respond to a request within the time
limits set forth in the FOIA. The appeal
must be filed within 90 days of the date
of the action being appealed.

(b) The appeal must state in writing
the grounds for appeal, and it may
include any supporting statements or
arguments, but such statements are not
required. In order to facilitate
processing of the appeal, the appeal
must include the assigned request
number (if applicable), appellant’s
mailing address and daytime telephone
number, as well as copies of the initial
request and the component’s response.
If mailed, the envelope and the letter of
appeal should be clearly marked:
“Freedom of Information Act Appeal.”
Any amendment to the appeal must be
in writing and received prior to a
decision on the appeal.

(c) The appeal should be addressed to
the Solicitor of Labor, Office of the
Solicitor, FOIA Appeals Unit, Division
of Management and Administrative
Legal Services, U.S. Department of
Labor, 200 Constitution Avenue NW.,
Room N-2420, Washington, DC 20210.
Appeals also may be submitted by fax
to 202-693-5538 or by email to
foiaappeal@dol.gov. Appeals submitted
to any other email address will not be
accepted.

§70.23 Action on appeals.

The Solicitor of Labor, or designee,
will review the appellant’s appeal and
make a determination de novo whether
the action of the component was proper
and in accordance with the applicable
law.

§70.24 Form and content of action on
appeals.

The disposition of an appeal will be
issued by the Solicitor of Labor or
designee in writing. A decision
affirming, in whole or in part, the
decision below will include a brief
statement of the reason or reasons for
the affirmance, including the FOIA
exemption or exemptions relied upon,
and its relation to each record withheld.
Consistent with the statute, the appeal
determination will also advise the
requester of the availability of the
mediation services of the Office of
Government Information Services as a
non-exclusive alternative to litigation,
and the statutory right to judicial review
of the denial by the United States
District Court for the judicial district in
which the requester resides or maintains
his or her principal place of business,
the judicial district in which the
requested records are located, or the
District of Columbia. If it is determined
on appeal that a record should be
disclosed, the record will be provided in
accordance with the decision on appeal.
If it is determined that records should
be denied in whole or in part, the
appeal determination will include an

estimate of the volume of records or
information withheld, in number of
pages or in some other reasonable form
of estimation. This estimate does not
need to be provided if the volume is
otherwise indicated through deletions
on records disclosed in part, or if
providing an estimate would harm an
interest protected by an applicable
exemption.

§70.25 Time limits and order in which
requests and appeals must be processed.

(a) Time limits. The FOIA establishes
a 20 business day deadline for regular
requests and appeals, and a 10 calendar
day time limit for making
determinations regarding expedited
processing. Components of the
Department of Labor will comply with
the time limits required by the FOIA for
responding to and processing requests
and appeals, unless there are
exceptional circumstances within the
meaning of 5 U.S.C. 552(a)(6)(C). A
component or the designated appeal
authority will notify a requester
whenever they are unable to respond to
or process the request or appeal within
the time limits established by the FOIA.

(b) Multitrack processing. All
components must designate a specific
track for requests that are granted
expedited processing, in accordance
with the standards set forth in
paragraph (d) of this section. A
component may also designate
additional processing tracks that
distinguish between simple and
complex requests based on the
estimated amount of work and/or time
needed to process the request, including
based on the number of pages involved
and the need for consultations or
referrals. Components shall advise the
requesters of the track into which their
request falls and, when appropriate,
shall offer the requester an opportunity
to limit the scope of their requests in
order to qualify for faster processing
within the specified limits of the
component’s faster track.

(c) Unusual circumstances.

(1) Where the statutory time limits for
processing a request cannot be met
because of “unusual circumstances,” as
set forth in the FOIA at 5 U.S.C.
552(a)(6)(B)(i—iii), and the component
determines to extend the time limits on
that basis, the component shall, before
the expiration of the 20 working day
deadline to respond, notify the requester
in writing of the unusual circumstances
and of the date by which processing of
the request can be expected to be
completed. This extension should not
ordinarily exceed ten business days. If
the component intends to extend the
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deadline to respond by more than ten
working days, the component must:

(i) Provide the requester with an
opportunity either to modify the request
so that it may be processed within the
time limits or to arrange an alternative
time period with the component for
processing the request or a modified
request;

(ii) Make available to the requester the
contact information for the designated
FOIA contact and the FOIA Public
Liaison to assist the requester; and

(iii) Notify the requester of the right
to seek dispute resolution services from
the Office of Government Information
Services (OGIS).

(d) Aggregating requests. Where a
component reasonably believes that
multiple requests submitted by a
requester, or by a group of requesters
acting in concert, constitute a single
request that would otherwise involve
unusual circumstances, and the requests
involve clearly related matters, they
may be aggregated. Components shall
not aggregate multiple requests
involving unrelated matters.

(e) Expedited processing.

(1) Requests and appeals will be taken
out of order and given expedited
treatment whenever it is determined
that they involve:

(i) Circumstances in which the lack of
expedited treatment could reasonably be
expected to pose an imminent threat to
the life or physical safety of an
individual;

(ii) An urgency to inform the public
about an actual or alleged federal
government activity, if made by a
person primarily engaged in
disseminating information;

(ii1) The loss of substantial due
process rights; or

(iv) A matter of widespread and
exceptional media interest in which
there exists possible questions about the
government’s integrity which affect
public confidence.

(2) A request for expedited processing
may be made at the time of the initial
request for records or at any later time.
For a prompt determination, a request
for expedited processing must be
received by the proper component.
Requests based on paragraphs (e)(1)(i),
(ii), (iii), and (iv) of this section must be
submitted to the component that
maintains the records requested.

(3) A requester who seeks expedited
processing must submit a statement,
certified to be true and correct to the
best of that person’s knowledge and
belief, explaining in detail the basis for
requesting expedited processing. For
example, a requester within the category
in paragraph (e)(1)(ii) of this section, if
not a full-time member of the news

media, must establish that he or she is

a person whose main professional
activity or occupation is information
dissemination, though it need not be his
or her sole occupation. Such a requester
also must establish a particular urgency
to inform the public about the
government activity involved in the
request—one that goes beyond the
public’s general right to know about
government activity. The existence of
numerous articles published on a given
subject can be helpful in establishing
the requirement that there be an
“urgency to inform” the public on a
topic. As a matter of administrative
discretion, a component may waive the
formality of certification.

(4) Within ten calendar days of its
receipt of a request for expedited
processing, the proper component will
decide whether to grant the request and
will notify the requester of the decision.
If a request for expedited treatment is
granted, the request will be given
priority and will be processed as soon
as practicable. If a request for expedited
processing is denied, any appeal of that
decision will be acted on expeditiously.

§70.26 Confidential commercial
information.

(a) In general. Confidential
commercial information will be
disclosed under the FOIA only in
accordance with this section and E.O.
12,600, “Predisclosure Notification
Procedures for Confidential Commercial
Information.”

(b) Designation of confidential
commercial information. A submitter of
confidential commercial information
will use good-faith efforts to designate,
by appropriate markings, either at the
time of submission or at a reasonable
time thereafter, any portions of its
submission that it considers to be
protected from disclosure under
Exemption 4. These designations will
expire ten years after the date of the
submission unless the submitter
requests, and provides justification for,
a longer designation period.

(c) Notice to submitters. A component
will provide a submitter with prompt
written notice of a FOIA request that
seeks its confidential commercial
information whenever required under
paragraph (d) of this section, except as
provided in paragraph (g) of this
section, in order to give the submitter an
opportunity to object in writing to
disclosure of any specified portion of
that information under paragraph (e) of
this section. The notice will either
describe the confidential commercial
information requested or include copies
of the requested records or record
portions containing the information.

When notification to a voluminous
number of submitters is required,
notification may be made by posting or
publishing notice reasonably likely to
accomplish such notification.

(d) When notice is required. Notice
will be given to a submitter whenever:

(1) The information requested under
the FOIA has been designated in good
faith by the submitter as information
considered protected from disclosure
under Exemption 4; or

(2) A component has reason to believe
that the information requested under the
FOIA may be protected from disclosure
under Exemption 4, but has not yet
determined whether the information is
protected from disclosure under that
exemption or any other applicable
exemption.

(e) Opportunity to object to
disclosure. A component will allow a
submitter a reasonable time to respond
to the notice described in paragraph (c)
of this section taking into account the
amount of material the submitter has to
review and the deadlines imposed by
the FOIA or agreed to with the
requester. If a submitter has any
objection to disclosure, it is required to
submit a detailed written statement. The
statement must show why the
information is a trade secret or
commercial or financial information
that is privileged or confidential. In the
event that a submitter fails to respond
to the notice within the time specified,
the submitter will be considered to have
no objection to disclosure of the
information. Information provided by a
submitter under this paragraph may
itself be subject to disclosure under the
FOIA.

(f) Notice of intent to disclose. A
component will consider a submitter’s
timely objections and specific grounds
for non-disclosure in deciding whether
to disclose confidential commercial
information. Whenever a component
decides to disclose confidential
commercial information over the
objection of a submitter, the component
will give the submitter written notice,
which will include:

(1) A statement of the reason(s) why
each of the submitter’s disclosure
objections were not sustained;

(2) A description of the confidential
commercial information to be disclosed;
and

(3) A specified disclosure date, which
will be a reasonable time subsequent to
the notice.

(g) Exceptions to notice requirements.
The notice requirements of paragraphs
(c) and (f) of this section will not apply
if:

(1) The component determines that
the information should not be disclosed;
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(2) The information lawfully has been
published or has been officially made
available to the public;

(3) Disclosure of the information is
required by statute (other than the
FOIA) or by a regulation issued in
accordance with the requirements of
Executive Order 12,600 (3 CFR 1988
Comp., p. 235); or

(4) The designation made by the
submitter under paragraph (b) of this
section appears obviously frivolous or
such a designation would be
unsupportable—except that, in such a
case, the component will, within a
reasonable time prior to a specified
disclosure date, give the submitter
written notice of any final decision to
disclose the information.

(h) Notice of a FOIA lawsuit.
Whenever a requester files a lawsuit
seeking to compel the disclosure of
confidential commercial information,
the component will promptly notify the
submitter.

(i) Corresponding notice to requesters.
Whenever a component provides a
submitter with notice and an
opportunity to object to disclosure
under paragraphs (d) and (e) of this
section, the component will also notify
the requester(s). Whenever a component
notifies a submitter of its intent to
disclose requested information under
paragraph (f) of this section, the
component will also notify the
requester(s). Whenever a submitter files
a lawsuit seeking to prevent the
disclosure of confidential commercial
information, the component will notify
the requester(s).

(j) Notice requirements. The
component will fulfill the notice
requirements of this section by
addressing the notice to the confidential
commercial submitter or its legal
successor at the address indicated on
the records, or the last known address.
If the notice is returned, the component
will make a reasonable effort to locate
the confidential commercial submitter
or its legal successor. Where notification
of a voluminous number of submitters is
required, such notification may be
accomplished by posting and publishing
the notice in a place reasonably
calculated to accomplish notification.

§70.27 Preservation of records.

Each component will preserve all
correspondence relating to the requests
it receives under this part, and all
records processed pursuant to such
requests, until disposition or
destruction of such correspondence and
records is authorized by Title 44 of the
United States Code or the National
Archives and Records Administration’s
General Records Schedule 14. Records

are not to be destroyed while they are
the subject of a pending request, appeal,
or lawsuit under the Act.

§70.28-70.37 [Reserved]

Subpart C—Costs for Production of
Records

§70.38 Definitions related to costs.

The following definitions apply to
this subpart:

(a) Request, in this subpart, includes
any request, as defined by Sec. 70.2(f),
as well as any appeal filed in
accordance with Sec. 70.22.

(b) Direct costs means those
expenditures which a component
actually incurs in searching for and
duplicating (and in the case of
commercial use requests, reviewing)
records to respond to a FOIA request.
Direct costs include, for example, the
salary of the Federal employee
performing work (the basic rate of pay
for the Federal employee plus 16
percent of that rate to cover benefits)
and the cost of operating duplication
machinery. Not included in direct costs
are overhead expenses such as costs of
space, heating or lighting the facility in
which the records are kept.

(c) Reproduction means the process of
making a copy of a record necessary to
respond to a request. Such copy can
take the form of paper, microform,
audio-visual materials or electronic
records (such as a CD or other media).

(d) Search means the process of
looking for and retrieving records or
information that is responsive to a FOIA
request. It includes page-by-page or line-
by-line identification of information
within records and also includes
reasonable efforts to locate and retrieve
information from records maintained in
electronic form or format. FOIA
components will ensure that searches
are done in the most efficient and least
expensive manner reasonably possible.
A search does not include the review of
material, as defined in paragraph (e) of
this section, which is performed to
determine whether material is exempt
from disclosure.

(e) Review means the process of
examining records, including audio-
visual, electronic mail, etc., located in
response to a request to determine
whether any portion of the located
record is exempt from disclosure, and
accordingly may be withheld. It also
includes the act of preparing materials
for disclosure, i.e., doing all that is
necessary to excise them and otherwise
prepare them for release. Review time
includes time spent contacting any
submitter, and considering and
responding to any objections to

disclosure made by a submitter under
Sec. 70.26, but does not include time
spent resolving general legal or policy
issues regarding the application of
exemptions.

(f) Commercial use request means a
request from or on behalf of a person
who seeks information for a use or
purpose that furthers his or her
commercial, trade or profit interests,
which can include furthering those
interests through litigation. When
considering fee issues, components will
determine, whenever reasonably
possible, the use to which a requester
will put the requested records. When it
appears that the requester will put the
records to a commercial use, either
because of the nature of the request
itself or because a component has
reasonable cause to doubt a requester’s
stated use, the component will provide
the requester a reasonable opportunity
to submit further clarification.

(g) Educational institution means an
institution which:

(1) Is a preschool, public or private
elementary or secondary school, an
institution of undergraduate higher
education, an institution of graduate
higher education, an institution of
professional education, or an institution
of vocational education, or

(2) Operates a program or programs of
scholarly research. To qualify under this
definition, the program of scholarly
research in connection with which the
information is sought must be carried
out under the auspices of the academic
institution itself as opposed to the
individual scholarly pursuits of persons
affiliated with an institution. For
example, a request from a professor for
information that will assist in writing of
a book, independent of his or her
institutional responsibilities, would not
qualify under this definition, whereas a
request predicated upon research
funding granted to the institution would
meet its requirements. A request from a
student enrolled in an individual course
of study at an educational institution
would not qualify as a request from the
institution.

(h) Non-commercial scientific
institution means an institution that is
not operated on a commercial basis and
that is operated solely for the purpose
of conducting scientific research, the
results of which are not intended to
promote any particular product or
industry.

(i) Representative of the news media
means any person or entity that gathers
information of potential interest to a
segment of the public, uses its editorial
skills to turn the raw materials into a
distinct work, and distributes that work
to an audience. Examples of news media
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entities include television or radio
stations that broadcast “news” to the
public at large and publishers of
periodicals that disseminate ‘“‘news”
and make their products available
through a variety of means to the
general public, as well as news
organizations that operate solely on the
Internet. Alternative media may be
considered to be news-media entities.
These examples are not all inclusive.

(1) Factors indicating status as a news
media representative include press
accreditation, guild membership, a
history of continuing publication,
business registration, and/or Federal
Communication Commission licensing,
among others.

(2) For purposes of this definition,
news contemplates information that is
about current events or that would be of
current interest to the public.

(3) A freelance journalist will be
treated as a representative of the news
media if the person can demonstrate a
solid basis for expecting publication of
matters related to the requested
information through a qualifying news
media entity. A publication contract
with a qualifying news media entity
satisfies this requirement. An
individual’s past publication record
with such organizations is also relevant
in making this determination.

§70.39 Statutes specifically providing for
setting of fees.

This subpart will not apply to fees
charged under any statute, other than
the FOIA, that specifically requires an
agency to set and collect fees for
particular types of records.

§70.40 Charges assessed for the
production of records.

(a) General. Components shall charge
for processing requests under the FOIA
in accordance with the provisions of
this section and with the OMB
Guidelines. In order to resolve any fee
issues that arise under this section, a
component may contact a requester for
additional information. Components
will ensure that searches, review, and
duplication are conducted in the most
efficient and least expensive manner. A
component ordinarily will collect all
applicable fees before sending copies of
records to the requester.

(b) There are three types of charges
assessed in connection with the
production of records in response to a
request, specifically, charges for costs
associated with:

(1) Searching for or locating
responsive records (search costs),

(2) Reproducing such records
(reproduction costs), and

(3) Reviewing records to determine
whether any materials are exempt
(review costs).

(c)(1) There are four types of
requesters:

(i) Commercial use requesters,

(i1) Educational and non-commercial
scientific institutions,

(iii) Representatives of the news
media, and

(iv) All other requesters.

(2) Depending upon the type of
requester, as set forth in paragraph (c)(1)
of this section, the charges outlined in
paragraph (d) of this section may be
assessed.

(d) Types of charges that will be
assessed for each type of request.

(1) Commercial use request. When a
requester makes a commercial use
request, search costs, reproduction costs
and review costs will be assessed in
their entirety.

(2) Educational or non-commercial
scientific institution request. When an
educational or non-commercial
scientific institution makes a request,
only reproduction costs will be
assessed, excluding charges for the first
100 pages.

(3) Request by representative of news
media. When a representative of the
news media makes a request, only
reproduction costs will be assessed,
excluding charges for the first 100
pages.

(4) All other requesters. Requesters
making a request which does not fall
within paragraphs (d)(1), (2), or (3) of
this section will be charged search costs
and reproduction costs, except that the
first 100 pages of reproduction and the
first two hours of search time will be
furnished without charge. Where
computer searches are involved, the
monetary equivalent of two hours of
search time by a professional employee
will be deducted from the total cost of
computer processing time.

(e) Charges for each type of activity.

(1) Search costs.

(i) When a search for records is
performed by a clerical employee, a rate
of $5.00 per quarter hour will be
applicable. When a search is performed
by professional or supervisory
personnel, a rate of $10.00 per quarter
hour will be applicable. Components
will charge for time spent searching
even if they do not locate any
responsive records or they withhold the
records located as exempt from
disclosure.

(ii) For computer searches of records,
requesters will be charged the direct
costs of conducting the search, except as
provided in paragraph (e)(4) of this
section.

(iii) If the search for requested records
requires transportation of the searcher to

the location of the records or
transportation of the records to the
searcher, all transportation costs in
excess of $5.00 may be added to the
search cost.

(2) Reproduction costs. The standard
copying charge for records in black and
white paper copy is $0.15 per page. This
charge includes the operator’s time to
duplicate the record. When responsive
information is provided in a format
other than 872 x 11 or 11 x 14 inch black
and white paper copy, such as computer
tapes, disks and color copies, the
requester may be charged the direct
costs of the tape, disk, audio-visual or
whatever medium is used to produce
the information, as well as the direct
cost of reproduction, including operator
time. The component may request that
if a medium is requested other than
paper, the medium will be provided by
the requester.

(3) Review costs. Costs associated
with the review of records, as defined in
§70.38(e), will be charged for work
performed by a clerical employee at a
rate of $5.00 per quarter hour when
applicable. When professional or
supervisory personnel perform work, a
rate of $10.00 per quarter hour will be
charged, when applicable. Except as
noted in this paragraph, charges may
only be assessed for review the first time
the records are analyzed to determine
the applicability of specific exemptions
to the particular record or portion of the
record. Thus a requester would not be
charged for review at the administrative
appeal level with regard to the
applicability of an exemption already
applied at the initial level. When,
however, a record has been withheld
pursuant to an exemption which is
subsequently determined not to apply
and is reviewed again at the appellate
level to determine the potential
applicability of other exemptions, the
costs attendant to such additional
review will be assessed.

(4) Limitations on charging fees. If a
component fails to comply with the
time limits in which to respond to a
request it shall not assess certain fees
except:

(i) If there are unusual circumstances
(as that term is defined in Sec. 70.25(c))
and the component has provided timely
written notice, the component is
permitted ten additional days to
respond to the request. After the
expiration of the ten additional days,
the component is no longer permitted to
assess search fees or, in the instances of
requests from requesters described in
Sec. 70.38 (h) and (i), duplication fees.

(ii) If there are unusual circumstances
(as that term is defined in Sec. 70.25(c)),
and more than 5,000 pages of
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documents are deemed to be responsive
to the request, the component may
continue to charge assessable fees for as
long as it takes to process the request,
provided that the component has
provided timely written notice and
discussed with the requester via
telephone, email, or written mail (or
made at least three good-faith attempts
to do so) how the requester could
effectively limit the scope of the
pending request.

(iii) If a court has determined that
exceptional circumstances exist, as
defined in the FOIA, 5 U.S.C.
552(a)(6)(C) the agency’s failure to
comply with any time limits of the
FOIA are excused for the length of time
provided by the court order.

(5) Mailing cost. Where requests for
copies are sent by mail, no postage
charge will be made for transmitting by
regular mail a single copy of the
requested record to the requester, or for
mailing additional copies where the
total postage cost does not exceed $5.00.
However, where the volume of paper
copy or method of transmittal requested
is such that transmittal charges to the
Department are in excess of $5.00, the
transmittal costs will be added.

(f) Aggregating requests for purposes
of assessing costs.

(1) Where a component reasonably
believes that a requester or a group of
requesters acting together is attempting
to divide a request into a series of
requests for the purpose of avoiding
fees, the disclosure officer may
aggregate those requests and charge
accordingly.

(2) Components may presume that
multiple requests of this type made
within a 30-day period have been
submitted in order to avoid fees. Where
requests are separated by a longer
period, disclosure officers will aggregate
them only where a solid basis exists for
determining that aggregation is
warranted under all of the
circumstances involved. Multiple
requests involving unrelated matters
will not be aggregated.

(g) Interest charges. Components will
assess interest on an unpaid bill starting
on the 31st day following the date of
billing the requester. Interest charges
will be assessed at the rate provided in
31 U.S.C. 3717 and will accrue from the
date of the billing until payment is
received by the component.
Components will follow the provisions
of the Debt Collection Act of 1982 (Pub.
L. 97-365, 96 Stat. 1749), as amended,
and its administrative procedures,
including the use of consumer reporting
agencies, collection agencies, and offset.

(h) Authentication of copies.

(1) Fees. The FOIA does not require
certification or attestation under seal of
copies of records provided in
accordance with its provisions.
Pursuant to provisions of the general
user-charger statute, 31 U.S.C. 9701 and
Subchapter II of title 29 U.S.C., the
following charges will be made when,
upon request, such services are
rendered by the agency in its discretion:

(i) For certification of true copies,
$10.00 each certification.

(ii) For attestation under the seal of
the Department, $10.00 each attestation
under seal.

(2) Authority and form for attestation
under seal. Authority is hereby given to
any officer or officers of the Department
of Labor designated as authentication
officer or officers of the Department to
sign and issue attestations under the
seal of the Department of Labor.

(i) Transcripts. Fees for transcripts of
an agency proceeding, as defined in the
Administrative Procedure Act, 5 U.S.C.
5521(12) will be assessed in accordance
with the provisions of this subpart.

(j) Privacy Act requesters. A request
from an individual or on behalf of an
individual for a record maintained by
that individual’s name or other unique
identifier which is contained within a
component’s system of records, will be
treated under the fee provisions at 29
CFR 71.6.

§70.41 Waiver or reduction of fees.

(a) Requirements for waiver or
reduction of fees.

(1) Records responsive to a request
will be furnished without charge or at
a charge reduced below that established
under paragraph (e) of Sec. 70.40, where
a Component determines, based on all
available information, that the requester
has demonstrated that:

(i) Disclosure of the requested
information is in the public interest
because it is likely to contribute
significantly to public understanding of
the operations or activities of the
government, and

(ii) Disclosure of the information is
not primarily in the commercial interest
of the requester.

(2) To determine whether the
requirement of paragraph (a)(1)(i) of this
section is met, components will
consider the following factors:

(i) The subject of the request: Whether
the subject of the requested records
concerns ‘“‘the operations or activities of
the government.” The subject of the
requested records must concern
identifiable operations or activities of
the federal government, with a
connection that is direct and clear, not
remote or attenuated.

(ii) The informative value of the
information to be disclosed: Whether
the disclosure is “likely to contribute”
to an understanding of government
operations or activities. The disclosable
portions of the requested records must
be meaningfully informative about
government operations or activities in
order to be “likely to contribute” to an
increased public understanding of those
operations or activities. The disclosure
of information that already is in the
public domain, in either a duplicative or
a substantially identical form, would
not be as likely to contribute to such
understanding where nothing new
would be added to the public’s
understanding.

(ii1) The contribution to an
understanding of the subject by the
public likely to result from disclosure:
Whether disclosure of the requested
information will contribute to “public
understanding.” The disclosure must
contribute to the understanding of a
reasonably broad audience of persons
interested in the subject, as opposed to
the individual understanding of the
requester. A requester’s expertise in the
subject area and ability and intention to
effectively convey information to the
public will be considered. It will be
presumed that a representative of the
news media will satisfy this
consideration.

(iv) The significance of the
contribution to public understanding:
Whether the disclosure is likely to
contribute “‘significantly” to the public
understanding of government operations
or activities. The public’s understanding
of the subject in question must be
enhanced by the disclosure to a
significant extent.

(3) To determine whether the
requirement of paragraph (a)(1)(ii) of
this section is met, components will
consider the following factors:

(i) The existence and magnitude of a
commercial interest: Whether the
requester has a commercial interest that
would be furthered by the requested
disclosure. The component will
consider any commercial interest of the
requester (with reference to the
definition of “‘commercial use request”
in Sec. 70.38(f)), or of any person on
whose behalf the requester may be
acting, that would be furthered by the
requested disclosure. Requesters will be
given an opportunity in the
administrative process to provide
explanatory information regarding this
consideration.

(ii) The primary interest in disclosure:
Whether any identified commercial
interest of the requester is sufficiently
large, in comparison with the public
interest in disclosure, that disclosure is
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“primarily in the commercial interest of
the requester.” A fee waiver or
reduction is justified where the public
interest standard is satisfied and that
public interest is greater in magnitude
than that of any identified commercial
interest in disclosure. The component
ordinarily will presume that where a
news media requester has satisfied the
public interest standard, the public
interest will be the interest primarily
served by disclosure to that requester.
Disclosure to data brokers or others who
merely compile and market government
information for direct economic return
will not be presumed to primarily serve
the public interest.

(4) Where only some of the records to
be released satisfy the requirements for
a waiver of fees, a waiver will be
granted only for those records.

(5) Requests for the waiver or
reduction of fees should address the
factors listed in paragraph (a) of this
section, insofar as they apply to each
request.

(b) Submission. Requests for a waiver
or reduction of fees should be made
when the request is first submitted to
the component and should address the
criteria referenced above. A requester
may submit a fee waiver request at a
later time so long as the underlying
record request is pending or on
administrative appeal. When a requester
who has committed to pay fees
subsequently asks for a waiver of those
fees and that waiver is denied, the
requester will be required to pay any
costs incurred up to the date the fee
waiver request was received.

(c) Appeal rights. Requesters
dissatisfied with treatment of fee waiver
or reduction requests may follow the
procedures for appeal under Sections
70.22 and 70.23.

§70.42 Consent to Pay Fees.

(a) The Department will not assess or
collect fees where the fee to be assessed,
after deducting any free pages and/or
search time, is less than $25.00. When
making a request, a requester may
specify a willingness to pay up to a
certain amount, e.g., $50.00 or $200.

(b) No request will be processed if a
component reasonably believes that the
fees are likely to exceed the amount to
which the requester has originally
consented, absent supplemental written
consent by the requester to proceed after
being notified of this determination.

(c) When a component determines or
estimates that the fees to be assessed in
accordance with this section will exceed
$25.00, the component shall notify the
requester of the actual or estimated
amount of the fees, including a
breakdown of the fees for search, review

or duplication, unless the requester has
indicated a willingness to pay fees as
high as those anticipated. If only a
portion of the fee can be estimated
readily, the component must advise the
requester accordingly. Such notice may
invite the requester to reformulate the
request to satisfy his or her needs at a
lower cost.

(d) Components must make available
their FOIA contact to assist any
requester in reformulating a request to
meet the requester’s needs at a lower
cost.

§70.43 Payment of fees.

(a) De minimis costs. As noted in Sec.
70.42(a), the Department has
determined it will not assess or collect
fees below $25.00. In these cases, the
cost of collecting and processing a fee
equals or exceeds the amount of the fee
which would otherwise be assessed.
The Department will assess fees where
the costs to be assessed, after deduction
of any free pages and/or search time, is
$25.00 or higher.

(b) How payment will be made.
Requesters will pay fees assessed by
check or money order made payable to
the Treasury of the United States, and
sent to the component that is processing
the request.

(c) Advance payments and billing.

(1) Prior to beginning to process a
request, the component will make a
preliminary assessment of the amount
that can properly be charged to the
requester for search and review time
and copying costs. Where a component
determines or estimates that a total fee
to be charged under this section will be
more than $250.00, the component will
require the requester to make an
advance payment of an amount up to
the entire anticipated fee before
beginning to process the request. The
component may waive the advance
payment where the component receives
a satisfactory assurance of full payment
from a requester who has a history of
prompt payment of an amount similar to
the one anticipated by the request.

(2) Where a requester has previously
failed to pay a properly charged FOIA
fee to any component of the Department
of Labor within 30 days of the date of
billing, a component will require the
requester to pay the full amount due,
plus any applicable interest as provided
in Sec. 70.40(f) and to make an advance
payment of the full amount of any
anticipated fee, before the component
begins to process a new request or
appeal or continues to process a
pending request or appeal from that
requester.

(3) For a request other than those
described in paragraphs (c)(1) and (2) of

this section, a component will not
require the requester to make an
advance payment before beginning to
process a request. Payment owed for
work already completed on a request
pursuant to consent of the requester is
not an advance payment and a
component may require the requester to
make a payment for such work prior to
releasing any records to the requester.

(d) Time limits to respond extended
when advance payments are requested.
When a component has requested an
advance payment of fees in accordance
with paragraph (c) of this section, the
time limits prescribed in Sec. 70.25 will
only begin to run after the component
has received the advance payment.

§70.44 Other rights and services.

Nothing in this subpart will be
construed to entitle any person, as of
right, to any service or to the disclosure
of any records to which such person is
not entitled under the FOIA.

§70.45-70.52 [Reserved]

Subpart D—Public Records and Filings

§70.53 Office of Labor-Management
Standards.

(a) The following documents in the
custody of the Office of Labor-
Management Standards are public
information available for inspection
and/or purchase of copies in accordance
with paragraphs (b) and (c) of this
section.

(1) Data and information contained in
any report or other document filed
pursuant to sections 201, 202, 203, 211,
301 of the Labor-Management Reporting
and Disclosure Act of 1959 (73 Stat.
524-28, 530, 79 Stat. 888, 73 Stat. 530,
29 U.S.C. 431-433, 441, 461).

(2) Data and information contained in
any report or other document filed
pursuant to the reporting requirements
of 29 CFR part 458, which are the
regulations implementing the standards
of conduct provisions of the Civil
Service Reform Act of 1978, 5 U.S.C.
7120, and the Foreign Service Act of
1980, 22 U.S.C. 4117. The reporting
requirements are found in 29 CFR 458.3.

(3) Data and information contained in
any report or other document filed
pursuant to the Congressional
Accountability Act of 1995, 2 U.S.C.
1351, 109 Stat. 19.

(b) The documents listed in paragraph
(a) of this section are available from:
U.S. Department of Labor, Office of
Labor-Management Standards, Public
Disclosure Room, N-5608, 200
Constitution Avenue NW., Washington,
DC 20210. Reports filed pursuant to
section 201 of the Labor-Management
Reporting and Disclosure Act of 1959
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and pursuant to 29 CFR 458.3
implementing the Civil Service Reform
Act of 1978 and the Foreign Service Act
of 1980 for the year 2000 and thereafter
are also available at http://www.union-
reports.dol.gov.

(c) Pursuant to 29 U.S.C. 435(c) which
provides that the Secretary will by
regulation provide for the furnishing of
copies of the documents listed in
paragraph (a) of this section, upon
payment of a charge based upon the cost
of the service, these documents are
available at a cost of $ .15 per page for
record copies furnished. Authentication
of copies is available in accordance with
the fee schedule established in Sec.
70.40. In accordance with 5 U.S.C.
552(a)(4)(A)(vi), the provisions for fees,
fee waivers and fee reductions in
subpart C of this part do not supersede
these charges for these documents.

(d) Upon request of the Governor of a
State for copies of any reports or
documents filed pursuant to sections
201, 202, 203, or 211 of the Labor-
Management Reporting and Disclosure
Act of 1959 (73 Stat. 524-528, 79 Stat.
888; 29 U.S.C. 431433, 441), or for
information contained therein, which
have been filed by any person whose
principal place of business or
headquarters is in such State, the Office
of Labor-Management Standards will:

(1) Make available without payment
of a charge to the State agency
designated by law or by such Governor,
such requested copies of information
and data, or

(2) Require the person who filed such
reports and documents to furnish such
copies or information and data directly
to the State agency thus designated.

§70.54 Employee Benefits Security
Administration.

(a) The annual financial reports (Form
5500) and attachments/schedules as
filed by employee benefit plans under
the Employee Retirement Income
Security Act (ERISA) are in the custody
of the Employee Benefits Security
Administration (EBSA) at the address
indicated in paragraph (b) of this
section, and the right to inspect and
copy such reports, as authorized under
ERISA, at the fees set forth in this part,
may be exercised at such office.

(b) The mailing address for the
documents described in this section
is: U.S. Department of Labor, Employee
Benefits Security Administration, Public
Documents Room, 200 Constitution
Avenue NW., Washington, DC 20210.

Appendix A to Part 70—FOIA
Components

The following list identifies the individual
agency components of the Department of

Labor for the purposes of the FOIA. Each
component is responsible for making records
in its custody available for inspection and
copying, in accordance with the provisions of
the FOIA and this part. Unless otherwise
specified, the mailing addresses for the
following national office components are
listed below. Updated contact information for
national and regional offices can be found on
the DOL Web site at http://www.dol.gov/dol/
foia.

U.S. Department of Labor, 200 Constitution

Avenue NW., Washington, DC 20210.

1. Office of the Secretary (OSEC)

2. Office of the Solicitor (SOL)

3. Office of Administrative Law Judges (ALJ),
800 K Street NW., Suite N—400,
Washington, DC 20001-8002

4. Office of the Assistant Secretary for
Administration and Management
(OASAM),

5. Office of the Assistant Secretary for Policy
(OASP).

6. Office of the Chief Financial Officer
(OCFO).

7. Office of Congressional and
Intergovernmental Affairs (OCIA).

8. Office of Disability Employment Policy
(ODEP).

9. Office of Federal Contract Compliance
Programs (OFCCP).

10. Office of the Inspector General (OIG).

11. Office of Labor Management Standards

(OLMS).

Office of Public Affairs (OPA).

. Office of Workers’ Compensation

Programs (OWCP).

Bureau of International Labor Affairs

(ILAB).

Bureau of Labor Statistics (BLS), Postal
Square Building, Room 4040, 2
Massachusetts Avenue NE., Washington,
DC 20212-0001.

16. Employment and Training
Administration (ETA).

Job Corps (part of ETA).

17. Mine Safety and Health Administration

(MSHA), 201 12th Street, South,

Arlington, Virginia 22202.

Occupational Safety and Health

Administration (OSHA).

Employee Benefits Security

Administration (EBSA).

Veterans’ Employment and Training

Service (VETS).

Employees’ Compensation Appeals Board

(ECAB).

22. Administrative Review Board (ARB).

23. Benefits Review Board (BRB).

24. Wage and Hour Division (WHD).

25. Women’s Bureau (WB).

Signed at Washington, DC, on August 1,
2016.

Thomas E. Perez,

12.
13

14.

15.

18.
19.
20.

21.

Secretary of Labor.
[FR Doc. 2016—18594 Filed 8-16-16; 8:45 am]
BILLING CODE P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R04-OAR-2016-0312; FRL-9950-81—
Region 4]

Air Plan Approval; Kentucky; Removal
of Stage Il Gasoline Vapor Recovery
Program

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: The Environmental Protection
Agency (EPA) is proposing to approve
changes to the Kentucky State
Implementation Plan (SIP) submitted by
the Commonwealth of Kentucky
through its Energy and Environment
Cabinet (EEC) on May 3, 2016. This SIP
revision seeks to remove Stage II vapor
control requirements for new and
upgraded gasoline dispensing facilities
in the State and allow for the
decommissioning of existing Stage II
equipment in Boone, Campbell and
Kenton Counties in Kentucky. EPA has
preliminarily determined that
Kentucky’s May 3, 2016, SIP revision is
approvable because it is consistent with
the Clean Air Act (CAA or Act).

DATES: Written comments must be
received on or before September 16,
2016.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R04—
OAR-2016-0312 at http://
www.regulations.gov. Follow the online
instructions for submitting comments.
Once submitted, comments cannot be
edited or removed from Regulations.gov.
EPA may publish any comment received
to its public docket. Do not submit
electronically any information you
consider to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Multimedia submissions (audio, video,
etc.) must be accompanied by a written
comment. The written comment is
considered the official comment and
should include discussion of all points
you wish to make. EPA will generally
not consider comments or comment
contents located outside of the primary
submission (i.e. on the web, cloud, or
other file sharing system). For
additional submission methods, the full
EPA public comment policy,
information about CBI or multimedia
submissions, and general guidance on
making effective comments, please visit
http://www2.epa.gov/dockets/
commenting-epa-dockets.

FOR FURTHER INFORMATION CONTACT:
Kelly Sheckler, Air Regulatory
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Management Section, Air Planning and
Implementation Branch, Air, Pesticides
and Toxics Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street SW.,
Atlanta, Georgia 30303—-8960. Ms.
Sheckler’s phone number is (404) 562—
9222. She can also be reached via
electronic mail at sheckler.kelly@
epa.gov.

SUPPLEMENTARY INFORMATION:

I. Background for Federal Stage II
Requirements

Stage I vapor recovery is a type of
emission control system that captures
gasoline vapors that are released when
gasoline is delivered to a storage tank.
The vapors are returned to the tank
truck as the storage tank is being filled
with fuel, rather than released to the
ambient air. Stage II and onboard
refueling vapor recovery (ORVR) are two
types of emission control systems that
capture fuel vapors from vehicle gas
tanks during refueling. Stage II systems
are specifically installed at gasoline
dispensing facilities and capture the
refueling fuel vapors at the gasoline
pump nozzle. The system carries the
vapors back to the underground storage
tank at the gasoline dispensing facility
to prevent the vapors from escaping to
the atmosphere. ORVR systems are
carbon canisters installed directly on
automobiles to capture the fuel vapors
evacuated from the gasoline tank before
they reach the nozzle. The fuel vapors
captured in the carbon canisters are
then combusted in the engine when the
automobile is in operation.

Under section 182(b)(3) of the CAA,
each state was required to submit a SIP
revision to implement Stage II for all
ozone nonattainment areas classified as
moderate, serious, severe, or extreme,
primarily for the control of volatile
organic compounds (VOC)—a precursor
to ozone formation.! However, section

1Section 182(b)(3) states that each State in which
all or part of an ozone nonattainment area classified
as moderate or above shall, with respect to that
area, submit a SIP revision requiring owners or
operators of gasoline dispensing systems to install
and operate vapor recovery equipment at their
facilities. Specifically, the CAA specifies that the
Stage II requirements must apply to any facility that
dispenses more than 10,000 gallons of gasoline per
month or, in the case of an independent small
business marketer (ISBM), as defined in section 324
of the CAA, any facility that dispenses more than
50,000 gallons of gasoline per month. Additionally,
the CAA specifies the deadlines by which certain
facilities must comply with the Stage II
requirements. For facilities that are not owned or
operated by an ISBM, these deadlines, calculated
from the time of State adoption of the Stage II
requirements, are: (1) 6 months for facilities for
which construction began after November 15, 1990,
(2) 1 year for facilities that dispense greater than
100,000 gallons of gasoline per month, and (3) by
November 15, 1994, for all other facilities. For

202(a)(6) of the CAA states that the
section 182(b)(3) Stage II requirements
for moderate ozone nonattainment areas
shall not apply after the promulgation of
ORVR standards.2 ORVR standards were
promulgated by EPA on April 6, 1994.
See 59 FR 16262 and 40 CFR parts 86,
88 and 600. As a result, the CAA no
longer requires moderate areas to
impose Stage II controls under section
182(b)(3), and such areas were able to
submit SIP revisions, in compliance
with section 110(1) of the CAA, to
remove Stage Il requirements from their
SIPs. EPA’s policy memoranda related
to ORVR, dated March 9, 1993, and June
23, 1993, provide further guidance on
removing Stage II requirements from
certain areas. The policy memorandum
dated March 9, 1993, states that “[w]hen
onboard rules are promulgated, a State
may withdraw its Stage II rules for
moderate areas from the SIP (or from
consideration as a SIP revision)
consistent with its obligations under
sections 182(b)(3) and 202(a)(6), so long
as withdrawal will not interfere with
any other applicable requirement of the
Act.”’3

CAA section 202(a)(6) also provides
discretionary authority to the EPA
Administrator to, by rule, revise or
waive the section 182(b)(3) Stage II
requirement for serious, severe, and
extreme ozone nonattainment areas after
the Administrator determines that
ORVR is in widespread use throughout
the motor vehicle fleet. On May 16,
2012, in a rulemaking entitled “Air
Quality: Widespread Use for Onboard
Refueling Vapor Recovery and Stage 1T
Waiver,” EPA determined that ORVR
technology is in widespread use
throughout the motor vehicle fleet for

ISBMs, section 324(a) of the CAA provides the
following three-year phase-in period: (1) 33 percent
of the facilities owned by an ISBM by the end of
the first year after the regulations take effect; (2) 66
percent of such facilities by the end of the second
year; and (3) 100 percent of such facilities after the
third year.

20RVR is a system employed on gasoline-
powered highway motor vehicles to capture
gasoline vapors displaced from a vehicle fuel tank
during refueling events. These systems are required
under section 202(a)(6) of the CAA and
implementation of these requirements began in the
1998 model year. Currently they are used on all
gasoline-powered passenger cars, light trucks and
complete heavy trucks of less than 14,000 pounds
GVWR. ORVR systems typically employ a liquid
file neck seal to block vapor escape to the
atmosphere and otherwise share many components
with the vehicles’ evaporative emission control
system including the onboard diagnostic system
Sensors.

3Memorandum from John S. Seitz, Director,
Office of Air Quality Planning and Standards, to
EPA Regional Air Directors, Impact of the Recent
Onboard Decision on Stage II Requirements in
Moderate Areas (March 9, 1993), available at: http://
www.epa.gov/ttn/naaqs/aqmguide/collection/cp2/
19930309 seitz_onboard impact_stage2_.pdf.

purposes of controlling motor vehicle
refueling emissions. See 77 FR 28772.
By that action, EPA waived the
requirement for states to implement
Stage II gasoline vapor recovery systems
at gasoline dispensing facilities in
nonattainment areas classified as
serious and above for the ozone
NAAQS. Effective May 16, 2012, states
implementing mandatory Stage II
programs under section 182(b)(3) of the
CAA were allowed to submit SIP
revisions to remove this program. See 40
CFR 51.126(b).# On April 7, 2012, EPA
released the guidance entitled
“Guidance on Removing Stage 11
Gasoline Vapor Control Programs from
State Implementation Plans and
Assessing Comparable Measures” for
states to consider in preparing their SIP
revisions to remove existing Stage II
programs from state implementation
plans.5

II. Kentucky’s Stage II Requirements for
the Northern Kentucky Area

On November 6, 1991, EPA
designated and classified Boone,
Campbell and Kenton Counties in
Kentucky (hereinafter referred to as the
“Northern Kentucky Area” or “Area”)
as part of the seven-county area in and
around the Cincinnati-Hamilton, OH-
KY, area as a moderate nonattainment
area for the 1-hour ozone NAAQS.® See
56 FR 56694, 56764. As mentioned
above, the “moderate” classification
triggered various statutory requirements
for this Area, including the requirement
pursuant to section 182(b)(3) of the CAA
for the Area to require all owners and
operators of gasoline dispensing systems
to install and operate a system for
gasoline vapor recovery of emissions
from the fueling of motor vehicles
known as “Stage I1.”’ 7

On February 3, 1998, the
Commonwealth of Kentucky submitted
a SIP revision to address the Stage II

4 As noted above, EPA found, pursuant to CAA
section 202(a)(6), that ORVR systems are in
widespread use in the motor vehicle fleet and
waived the CAA section 182(b)(3) Stage II vapor
recovery requirement for serious and higher ozone
nonattainment areas on May 16, 2012. Thus, in its
implementation rule for the 2008 ozone NAAQS,
EPA removed the section 182(b)(3) Stage II
requirement from the list of applicable
requirements in 40 CFR 51.1100(0). See 80 FR
12264 for additional information.

5 This guidance document is available at: http://
www.epa.gov/groundlevelozone/pdfs/
20120807guidance.pdf.

6 The other counties in this nonattainment area
were Butler, Clermont, Hamilton and Warren
Counties in Ohio. See 56 FR 56813.

7 As discussed above, Stage II is a system
designed to capture displaced vapors that emerge
from inside a vehicle’s fuel tank when gasoline is
dispensed into the tank. There are two basic types
of Stage II systems, the balance type and the
vacuum assist type.
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requirements for the Northern Kentucky
Area. EPA approved that SIP revision,
containing Kentucky regulation 401
KAR 59:174—Stage II controls at
gasoline dispensing facilities, in a notice
published on February 8, 1999. 63 FR
67586. Northern Kentucky’s Stage II
rule, as currently incorporated into the
SIP, requires that Stage II systems be
tested and certified to meet a 95 percent
emission reduction efficiency by using a
system approved by the California Air
Resources Board (CARB). The rule
requires sources to verify proper
installation and function of Stage II
equipment through use of a liquid
blockage test and a leak test prior to
system operation and every five years or
upon major modification of a facility
(i.e., 75 percent or more equipment
change). The Commonwealth also
established an inspection program
consistent with that described in EPA’s
Stage II guidance and has established
procedures for enforcing violations of
the Stage Il requirements.

On December 13, 1999, Kentucky
submitted to EPA a request to
redesignate the Northern Kentucky Area
to attainment for the 1-hour ozone
standard and an associated maintenance
plan. The maintenance plan, as required
under section 175A of the CAA, showed
that nitrogen oxides and VOC emissions
in the Area would remain below the
1996 “attainment year” levels through
the greater than ten-year period from
1996-2010. In making these projections,
Kentucky factored in the emissions
benefit of the Area’s Stage II program,
thereby maintaining this program as an
active part of its 1-hour ozone SIP.
Originally, the redesignation request
and maintenance plan were approved
by EPA, effective July 5, 2000. See 65 FR
37879. However, the United States
Court of Appeals for the Sixth Circuit
vacated EPA’s approval of this
redesignation request and maintenance
plan and remanded it back to EPA after
the Court concluded that EPA erred in
one respect pertaining only to the Ohio
portion of the Area. On July 31, 2002,
EPA reinstated the approval of the
redesignation request and maintenance
plan for Kentucky. See 67 FR 49600.

Subsequently, Boone, Campbell and
Kenton Counties in Kentucky (or
portions thereof) were designated
nonattainment as a part of a larger tri-
state nonattainment area which
included Kentucky, Ohio and Indiana
counties in and around the Cincinnati
area for both the 1997 8-hour ozone and
2008 8-hour ozone NAAQS. On August
5, 2010, the Area (i.e., the Kentucky
portion of the tri-state Cincinnati-
Hamilton Area) was redesignated to
attainment of the 1997 8-hour ozone

NAAQS. See 75 FR 47218. The tri-state
Cincinnati-Hamilton Area is attaining
the 2008 8-hour ozone NAAQS, and the
Commonwealth is in the process of
submitting a redesignation request and
maintenance plan for the 2008 8-hour
ozone NAAQS.

ITI. Analysis of the Commonwealth’s
Submittal

On May 3, 2016, the Commonwealth
of Kentucky submitted a SIP revision to
EPA seeking modifications of the Stage
Il requirements in the Northern
Kentucky Area. Specifically, it seeks the
removal of the Stage Il requirements in
Kentucky regulation 401 KAR 59:174—
Stage II Controls at gasoline dispensing
facilities. These modifications would
remove Stage II vapor control
requirements for new and upgraded
gasoline dispensing facilities in the
State and allow for the
decommissioning of existing Stage II
equipment.

EPA’s primary consideration for
determining the approvability of the
Commonwealth of Kentucky’s request is
whether this requested action complies
with section 110(1) of the CAA.8 Section
110(1) requires that a revision to the SIP
not interfere with any applicable
requirement concerning attainment and
reasonable further progress (as defined
in section 171), or any other applicable
requirement of the Act. EPA evaluates
each section 110(l) noninterference
demonstration on a case-by-case basis,
considering the circumstances of each
SIP revision. EPA interprets 110(1) as
applying to all NAAQS that are in effect,
including those that have been
promulgated but for which the EPA has
not yet made designations. The degree
of analysis focused on any particular
NAAQS in a noninterference
demonstration varies depending on the
nature of the emissions associated with
the proposed SIP revision. EPA’s
analysis of Kentucky’s May 3, 2016, SIP
revision pursuant to section 110(l) is
provided below.

In its May 3, 2016, SIP revision,
Kentucky used EPA’s guidance entitled
“Guidance on Removing Stage II
Gasoline Vapor Control Programs from
State Implementation Plans and
Assessing Comparable Measures” to
conduct a series of calculations to
determine the potential impact on air
quality of removing the Stage II
program.?® Kentucky’s analysis focused

8 CAA section 193 is not relevant because
Kentucky’s Stage II rule was not included in the SIP
before the 1990 CAA amendments.

9EPA, Guidance on Removing Stage II Gasoline
Vapor Control Programs from State Implementation
Plans and Assessing Comparable Measures, EPA—
457/B-12-001 (Aug. 7, 2012), available at https://

on VOC emissions because, as
mentioned above, Stage II requirements
affect VOC emissions and because VOC
are a precursor for ozone formation.10
The results of Kentucky’s analysis are
provided in the table below.

TABLE 1—VOC EMISSIONS DIF-
FERENCE BETWEEN STAGE Il VRS
IN PLACE AND REMOVED

VOC
emissions
(tons per day)

Year

N/A
—0.21
-0.15
-0.10

Table 1 shows that the removal of
Stage II vapor recovery systems in the
Northern Kentucky Area starting in
2014 would have resulted and will
result in a VOC emission decrease. If
instead Stage II requirements are kept in
place, VOC emissions will decrease by
less, and it will less beneficial to air
quality in Northern Kentucky to keep
Stage II systems in operation.?

www.epa.gov/ozone-pollution/ozone-stage-two-
vapor-recovery-rule-and-guidance. This guidance
document notes that ““the potential emission control
losses from removing Stage II VRS are transitional
and relatively small. ORVR-equipped vehicles will
continue to phase in to the fleet over the coming
years and will exceed 80 percent of all highway
gasoline vehicles and 85 percent of all gasoline
dispensed during 2015. As the number of these
ORVR-equipped vehicles increase, the control
attributed to Stage II VRS will decrease even
further, and the potential foregone Stage II VOC
emission reductions are generally expected to be no
more than one percent of the VOC inventory in the
area.”

10 Two counties in Kentucky are currently
designated nonattainment for the 1997 Annual fine
particulate matter (PM; s) standard: Bullitt and
Jefferson. While VOC is one of the precursors for
particulate matter (NAAQS) formation, studies have
indicated that, in the southeast, emissions of direct
PM, 5 and the precursor sulfur oxides are more
significant to ambient summertime PM> 5
concentrations than emissions of nitrogen oxides
and anthropogenic VOC. See, e.g., Quantifying the
sources of ozone, fine particula