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DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 

24 CFR 5, 1000, 1003, 1005, 1006 and 
1007 

[Docket No. FR–5861–F–03] 

RIN 2506–AC40 

Equal Access to Housing in HUD’s 
Native American and Native Hawaiian 
Programs—Regardless of Sexual 
Orientation or Gender Identity 

AGENCY: Office of the Secretary, HUD. 
ACTION: Final rule. 

SUMMARY: As the Nation’s housing 
agency, HUD has the unique charge to 
promote the Federal goal of providing 
decent housing and a suitable living 
environment for all. In February 2012, 
HUD issued a final rule requiring HUD 
programs to make eligibility 
determinations for individuals seeking 
admission to HUD-assisted or -insured 
housing without regard to sexual 
orientation, gender identity, or marital 
status. The 2012 rule did not, however, 
cover HUD’s Native American and 
Native Hawaiian programs. Through 
this final rule, HUD revises its Native 
American and Native Hawaiian program 
regulations to ensure all eligible 
individuals and families, regardless of 
sexual orientation, gender identity, or 
marital status, have access to these 
programs. This final rule seeks to 
provide consistency across HUD 
programs and restates the Department’s 
commitment that eligibility for 
admission and continued occupancy in 
HUD-assisted and -insured housing is 
not based on sexual orientation, gender 
identity, or marital status. 
DATES: Effective: December 19, 2016. 
FOR FURTHER INFORMATION CONTACT: 
Heidi J. Frechette, Deputy Assistant 
Secretary, Office of Native American 
Housing Programs, Office of Public and 
Indian Housing, 451 7th Street SW., 

Room 4126, Washington, DC 20410– 
4000; telephone number 202–402–6321 
(this is not a toll-free number). Persons 
with hearing or speech impairments 
may access this number through TTY by 
calling the Federal Relay Service at 800– 
877–8339 (this is a toll-free number). 
SUPPLEMENTARY INFORMATION: 

I. Background—Tribal Consultation 
and the May 9, 2016, Proposed Rule 

On February 3, 2012, at 77 FR 5662, 
HUD issued a final rule entitled ‘‘Equal 
Access to Housing in HUD Programs 
Regardless of Sexual Orientation or 
Gender Identity,’’ which required that 
HUD-assisted and -insured housing be 
made available in accordance with 
program eligibility requirements and 
without regard to sexual orientation, 
gender identity, or marital status, but 
excluded HUD’s Native American and 
Native Hawaiian programs. HUD 
committed in the 2012 rule’s preamble 
to engage in tribal consultation before 
applying these same requirements to its 
Native American and Native Hawaiian 
programs. HUD engaged in tribal 
consultation, in the form of a ‘‘Dear 
Tribal Leader Letter,’’ before proceeding 
with this rulemaking. 

On May 9, 2016, HUD published a 
proposed rule, at 81 FR 28037, to amend 
its Native American and Native 
Hawaiian program regulations to require 
that access be provided without regard 
to actual or perceived sexual 
orientation, gender identity, or marital 
status in housing assisted or insured 
under these programs. The proposed 
rule sought to add the equal access 
provisions in 24 CFR 5.105(a)(2) and 
adopt the definitions of ‘‘sexual 
orientation’’ and ‘‘gender identity’’ 
provided in § 5.100 to the Native 
American and Native Hawaiian 
programs. Specifically, the proposed 
rule sought to amend regulations for the 
following: Native American Housing 
Activities, at 24 CFR part 1000; 
Community Development Block Grants 
for Indian Tribes and Alaska Native 
Villages, at 24 CFR part 1003; the 
Section 184 Indian Home Loan 
Guarantee Program, at 24 CFR part 1005; 
the Native Hawaiian Housing Block 
Grant Program, at 24 CFR part 1006; and 
Section 184A Loan Guarantees For 
Native Hawaiian Housing, at 24 CFR 
part 1007. HUD also proposed to make 
conforming amendments to § 5.105(a)(2) 
to make explicit that the requirements 

in § 5.105(a)(2) apply to housing with 
loans guaranteed or insured under one 
of HUD’s Native American or Native 
Hawaiian housing programs, and not 
solely to loans insured by the Federal 
Housing Administration (FHA). A 
detailed description of the proposed 
amendments can be found in the 
preamble to the proposed rule available 
at https://www.gpo.gov/fdsys/granule/ 
FR-2016-05-09/2016-10753. 

II. Final Rule 

This final rule follows publication of 
the May 9, 2016, proposed rule and 
takes into consideration the public 
comments received. The public 
comment period closed on July 8, 2016, 
and HUD received 13 distinct comments 
relating to the proposed rule. HUD 
received public comments from 
individuals, tribal nations, housing 
authorities, nonprofit social service 
providers, and lesbian, gay, bisexual 
and transgender (LGBT) advocacy 
organizations. Section III of this 
preamble responds to the comments 
received on the proposed rule. HUD has 
decided to adopt the proposed rule and 
makes a minor change to § 5.105(a)(2) to 
clarify that all loans insured by HUD are 
subject to the equal access provisions, 
not only loans insured by FHA. This 
final rule ensures that eligibility 
determinations for housing-assisted or 
-insured under HUD’s Native American 
or Native Hawaiian housing programs 
are made without regard to actual or 
perceived sexual orientation, gender 
identity, or marital status. 

HUD notes that in adopting this final 
rule with the cross-references to 
§ 5.105(a)(2), the changes to § 5.105(a) 
that were adopted in HUD’s final rule 
entitled ‘‘Equal Access in Accordance 
with an Individual’s Gender Identity in 
Community Planning and Development 
Programs’’ (the CPD Equal Access Rule), 
at 81 FR 64763, will apply to HUD’s 
Native American or Native Hawaiian 
housing programs. Those changes 
include amended definitions of ‘‘gender 
identity’’ and ‘‘sexual orientation’’ and 
the removal of the prohibition of 
inquiries provision that was previously 
at § 5.105(a)(2)(ii). The amended 
‘‘gender identity’’ definition states that 
gender identity ‘‘means the gender with 
which a person identifies, regardless of 
the sex assigned to that person at birth 
and regardless of the person’s perceived 
gender identity. Perceived gender 

VerDate Sep<11>2014 17:03 Nov 16, 2016 Jkt 241001 PO 00000 Frm 00001 Fmt 4700 Sfmt 4700 E:\FR\FM\17NOR1.SGM 17NOR1m
st

oc
ks

til
l o

n 
D

S
K

3G
9T

08
2P

R
O

D
 w

ith
 R

U
LE

S

https://www.gpo.gov/fdsys/granule/FR-2016-05-09/2016-10753
https://www.gpo.gov/fdsys/granule/FR-2016-05-09/2016-10753


80990 Federal Register / Vol. 81, No. 222 / Thursday, November 17, 2016 / Rules and Regulations 

1 Please note, www.regulations.gov assigns 
numbers to the comments starting with 0002. The 
number 0001 is reserved for the Federal Register 
publication (the November 20, 2015, proposed 
rule). 

identity means the gender with which a 
person is perceived to identify based on 
that person’s appearance, behavior, 
expression, other gender related 
characteristics, or sex assigned to the 
individual at birth or identified in 
documents.’’ The amended ‘‘sexual 
orientation’’ definition states that sexual 
orientation ‘‘means one’s emotional or 
physical attraction to the same and/or 
opposite sex (e.g., homosexuality, 
heterosexuality, or bisexuality).’’ See 81 
FR 64763 for further information. 

III. Public Comments Submitted on 
Proposed Rule and HUD’s Responses 

HUD received 13 distinct comments 
relating to the proposed rule. Most 
commenters were very supportive and 
appreciative of HUD’s efforts to ensure 
access in HUD’s Native American and 
Native Hawaiian programs for LGBT 
individuals. Although the majority of 
commenters supported the rule as 
important to protect the rights of LGBT 
individuals, some expressed different 
opinions on the way the rule could be 
improved to ensure that vulnerable 
populations are protected. Many of the 
commenters stated that the rule’s 
language needed to be clarified to 
ensure greater protections for the LGBT 
population. Commenters provided their 
overall views regarding the rule, as well 
as specific comments on HUD’s 
regulatory text. All comments can be 
viewed at https:// 
www.regulations.gov/.1 

HUD appreciates all of the comments 
offered in response to HUD’s proposed 
rule. 

Comment: Applying this rule to 
Native American and Native Hawaiian 
communities promotes consistent 
policies throughout all of HUD’s 
programs. Commenters stated that it is 
important to ensure consistency where 
there is overlap between HUD’s Native 
American and Native Hawaiian 
programs and other HUD programs, 
which are already subject to the 
requirements of the Equal Access Rule. 
Many commenters wrote that the rule is 
a strong step in the direction of 
alleviating discrimination against LGBT 
persons in Native American and Native 
Hawaiian populations and promoting 
the Federal goal of providing decent 
housing and a suitable living 
environment for all. 

HUD Response: As the Nation’s 
housing agency, it is important that 
HUD maintain consistent policies across 
its programs, inclusive of Native 

American and Native Hawaiian 
programs. HUD issued guidance to 
assist LGBT individuals and families 
facing housing discrimination. (See 
http://portal.hud.gov/hudportal/ 
HUD?src=/program_offices/fair_
housing_equal_opp/LGBT_Housing_
Discrimination). In addition to the 
guidance, HUD initiated Equal Access 
rule rulemaking to make clear that 
HUD’s rental housing and 
homeownership programs are open to 
all eligible persons regardless of sexual 
orientation, gender identity, or marital 
status. This rule furthers HUD’s goal of 
equal treatment for all individuals who 
are eligible for HUD-assisted or -insured 
housing. 

Comment: The rule is aligned with 
traditional Native tribal beliefs. 
Commenters stated that Native nations 
have not historically discriminated 
against those who are LGBT. 
Commenters stated that Native nations 
believe in acceptance of all persons, no 
matter their differences, and that 
traditional practices teach them that no 
one is to be excluded or homeless 
because of their sexual orientation. 
Another commenter stated that 
promulgating the rule demonstrates 
respect for the values of the Native 
American and Native Hawaiian 
communities and American society as a 
whole. A commenter provided sources 
that demonstrate that Native American 
tribes ‘‘respected’’ and ‘‘highly revered’’ 
LGBT people historically and that 
Native Hawaiians likely accepted LGBT 
individuals prior to colonization by 
Western and Christian influences. 
Commenters described their own and 
others’ experiences with Native cultures 
and how inclusion of all, including the 
LGBT community, was not in violation 
of Native values. 

HUD Response: HUD appreciates the 
comments stating that the Equal Access 
rule, as applied to Native American and 
Native Hawaiian HUD-assisted or 
-insured housing, is consistent with 
Native tribal beliefs. 

Comment: Social stigma against LGBT 
individuals is not uncommon and has 
caused disparities in housing access for 
LGBT Native members. Commenters 
cited statistics that indicated access to 
safe housing for members of the LGBT 
communities may be hard to find— 
citing that between 20 and 40 percent of 
youth experiencing homelessness 
identify as LGBT, questioning, intersex, 
or two spirit; and 26 percent of LGBT 
youth were forced from their home 
upon revealing their sexual identity to 
their parents. Commenters also noted 
that it is difficult to fully assess the 
impact of housing discrimination in the 
LGBT community because of a lack of 

nationwide data collection. Commenters 
cited general statistics outside of Native 
communities from a 2001 Kaiser Family 
Foundation study that shows that 34 
percent of LGB people reported having 
experienced, or knowing someone who 
had experienced, housing 
discrimination on the basis of their 
sexual orientation. Further, commenters 
cited a 2006 Michigan housing study 
showing that 27 percent of same-sex test 
couples inquiring about renting or 
buying housing in Michigan 
encountered discrimination on the basis 
of their sexual orientation. 

HUD Response: The exclusion of an 
individual or family from HUD housing 
due to that individual’s sexual 
orientation or gender identity is 
inconsistent with HUD’s mission to 
ensure decent housing and a suitable 
living environment for all. The housing 
discrimination, harassment, and 
homelessness that LGBT persons face in 
the United States is part of what 
precipitated HUD’s rulemaking in this 
area. Accordingly, it is incumbent on 
HUD to ensure that the regulations 
governing its Native American and 
Native Hawaiian housing programs 
provide the same protections for LGBT 
persons as HUD’s other programs. 

Comment: Research reveals that the 
transgender community is even more 
vulnerable to housing discrimination. 
Commenters cited the National 
Transgender Discrimination Survey, 
which found that 47 percent of 
American Indians and American 
Natives reported having been denied a 
home or apartment because they were 
transgender or gender nonconforming. 
The survey also found that 19 percent 
of transgender respondents reported 
being refused a home or apartment due 
to their sexual orientation and 11 
percent of transgender respondents 
reported being evicted because of their 
gender identity or expression. The 
commenters further said that one in five 
respondents (19 percent) have 
experienced homelessness as a result of 
discrimination or mistreatment because 
of their gender identity or expression, 
and that discrimination was particularly 
pronounced for transgender people of 
color. 

HUD Response: HUD is aware of the 
significant challenges that transgender 
persons face in Native American and 
Native Hawaiian communities when 
attempting to access housing and 
shelter. HUD understands that housing 
discrimination and equal access are 
critical issues for transgender and 
gender nonconforming individuals, as 
they are for everyone, and HUD’s 
rulemaking in this area is in direct 
response. HUD believes that by 
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requiring equal access for LGBT 
individuals, including gender 
nonconforming persons, in this 
regulation, HUD will be better able to 
address concerns of access to HUD- 
assisted and -insured housing in its 
Native American and Hawaiian Native 
programs. 

Comment: The current definition of 
gender identity under § 5.100, providing 
that gender identity means ‘‘actual or 
perceived gender-related 
characteristics’’ is unclear. Commenters 
stated that this definition could cause 
difficulty in enforcement of the 
proposed rule and that HUD should 
specify how it intends to determine ‘‘the 
gender with which a person identifies,’’ 
in order to prevent misinterpretation by 
agency employees. One commenter 
stated the rule’s language needs to be 
unequivocally clear and that the 
difference between ‘‘actual’’ and 
‘‘perceived’’ characteristics is 
ambiguous. The commenter stated that 
the definition of gender identity must be 
clear, so that programs are able to 
refrain from discriminatory practices 
when making placement decisions and 
not be in violation of the Equal Access 
Rule. Many commenters supported the 
adoption of the revised definitions of 
gender identity and perceived gender 
identity set forth in the CPD Equal 
Access Rule and use of the definitions 
in all applications of HUD’s Equal 
Access Rules. 

A commenter stated that the current 
‘‘gender identity’’ language under 
§ 5.100 states that gender identity refers 
to ‘‘actual or perceived gender-related 
characteristics,’’ and proposed a change 
to the language to state that gender 
identity is ‘‘the gender with which a 
person identifies, regardless of the sex 
assigned to that person at birth or 
perceived gender identity.’’ 

HUD Response: HUD appreciates the 
suggested revisions to the definition of 
‘‘gender identity’’ offered by the 
commenters, and HUD agrees that a 
consistent definition across its programs 
makes sense. Therefore, as noted above, 
HUD will apply the amended definition 
of ‘‘gender identity’’ as provided in the 
CPD Equal Access Rule to HUD’s Native 
American and Native Hawaiian 
programs. 

Comment: HUD should expressly 
reinforce the broad definition of 
‘‘family’’ that was included in the final 
version of the Equal Access Rule 
adopted in 2012. Commenters stated 
that the provision in the Equal Access 
Rule of 2012 that an eligible family, 
including an individual, may not be 
excluded from housing programs 
because of actual or perceived sexual 
orientation, gender identity, or marital 

status was one of the core advancements 
of that critically important rule, and it 
should apply equally to the extension of 
the rule to HUD’s Native American and 
Native Hawaiian programs. Commenters 
noted that despite the Supreme Court’s 
affirmation of marriage equality 
nationwide, key challenges for two 
spirit and LGBT families remain, 
including impediments to two spirit and 
LGBT people creating legal 
relationships with their children, which 
makes the application of a broad and 
inclusive definition of ‘‘family’’ 
essential. Commenters stated that the 
final rule should be updated to make the 
definition of ‘‘family’’ in HUD’s Native 
American and Native Hawaiian 
programs consistent with the definition 
of family currently provided in § 5.403, 
including clarifying that the definition 
applies ‘‘regardless of actual or 
perceived sexual orientation, gender 
identity, or marital status.’’ 

HUD Response: Certain regulations 
governing the Native American and 
Native Hawaiian housing programs 
covered by this rule already include a 
definition of the term ‘‘family.’’ The 
regulatory definitions are derived 
directly from corresponding statutory 
definitions of the term ‘‘family.’’ For 
instance, section 4(6) of the Native 
American Housing Assistance and Self- 
Determination Act (NAHASDA) (25 
U.S.C. 4101 et seq.) provides a 
definition of family. The definition in 
the implementing program regulation at 
§ 1000.10 mirrors that statutory 
definition. Although the Native 
American and Native Hawaiian housing 
programs’ statutory and regulatory 
definitions of family vary from the 
definition of family in § 5.403, the 
substantive rights and protections in 
§ 5.105(a)(2) apply without regard to 
actual or perceived sexual orientation, 
gender identity, or marital status. 
Therefore, HUD does not believe it is 
necessary to amend the definition of 
family in the regulations governing 
these programs in order to provide these 
substantive rights and protections. 

Comment: This rule encroaches upon 
sovereignty and self-determination of 
Indian tribes. A commenter stated that 
the final rule encroaches upon the 
sovereignty and self-determination of 
Indian tribes, which the Federal 
Government has committed to uphold, 
which is in violation of Executive Order 
13175. The commenter stated that the 
final rule is adverse to Indian tribes’ 
ability to self-govern their own internal 
affairs, including the governance of 
domestic relations. The same 
commenter also stated that some tribes 
require cohabiting couples to be 
married, other tribes consider it a 

criminal offense for cohabiting couples 
not to be married, other tribes do not 
have a preference, and that due to 
differing beliefs tribes should have the 
right to govern domestic relations and 
not be forced to adopt the Equal Access 
in Native American and Native 
Hawaiian final rule. 

HUD Response: HUD’s rule does not 
violate of Executive Order 13175 
entitled ‘‘Consultation with Indian 
Tribal Governments.’’ HUD’s rule only 
pertains to the administration of HUD’s 
housing programs and does not regulate 
domestic relations and the recognition 
of marriage. The rule simply establishes 
program requirements that ensure that 
Native American and Native Hawaiian 
families receiving assistance under 
these programs are afforded the same 
protections as all other families 
receiving assistance under HUD’s other 
programs. A tribe that participates in 
HUD’s programs, and a lender that 
chooses to become an approved lender 
under HUD’s loan guarantee programs, 
must comply with all program 
requirements established by HUD. HUD 
reaffirms its commitment to ensure the 
furtherance of tribal sovereignty and 
self-determination, and HUD 
emphasizes that this rule ensures that 
Native American families are afforded 
equal access to its Native American 
housing programs. 

Comment: HUD must follow Executive 
Order 13175. Some commenters stated 
that HUD did not follow the 
requirements of Executive Order 13175, 
which requires that agencies consult 
and coordinate with Indian tribes in the 
development of policies that impact 
Indian communities, when 
implementing this proposed rule. 
Commenters stated that HUD’s attempt 
to engage tribes regarding the proposed 
rule via comments, in response to 
Federal Register notices, and letters 
does not translate to a collaborative 
effort between HUD and tribal 
communities, nor do HUD’s actions 
exemplify a good faith effort to consult 
with tribes. One commenter stated HUD 
should have engaged in more 
meaningful government-to-government 
consultations with tribal entities that 
commented on HUD’s January 2015 
letter about their concerns. The same 
commenter wrote that HUD does not 
know how to engage in meaningful 
consultation within Native 
communities, citing that HUD’s January 
2015 letter was addressed to tribal 
leaders, while HUD’s May 2016 letter 
was addressed to Native American & 
Native Hawaiian Leaders. In contrast, 
other commenters stated that HUD’s 
consultation was fully adequate and 
reached the necessary standard level of 
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‘‘consultation’’ under Executive Order 
13175. 

HUD Response: HUD’s tribal 
consultation policy (81 FR 40893) is to 
consult with Indian tribes early in the 
rulemaking process on matters that have 
tribal implications. HUD uses a wide 
variety of methods to conduct tribal 
consultation with Indian tribes, 
including sending letters to tribal 
leaders requesting feedback on proposed 
policies. Accordingly, on January 28, 
2015, HUD sent letters to tribal leaders 
informing them that HUD was 
considering whether to revise the 
regulations governing HUD’s Native 
American housing programs to provide 
Native American families participating 
in these programs with the same equal 
access protections as families receiving 
assistance under HUD’s other programs. 
HUD requested the opinions of tribal 
leaders in order to inform its decision to 
proceed with the rulemaking. HUD 
received two comments and considered 
these comments before proceeding with 
this rulemaking. The same day that 
HUD published the proposed rule in the 
Federal Register, May 9, 2016, HUD 
sent a second letter to inform tribal 
leaders of the rule’s publication and 
strongly encouraged tribal leaders to 
provide feedback through the public 
comment period. HUD believes that the 
process it has undertaken meets the 
requirements of Executive Order 13175. 

Comment: HUD must use negotiated 
rulemaking to make regulatory changes. 
A commenter stated that HUD is 
incorrect in asserting that the agency is 
not required to undergo negotiated 
rulemaking under section 106(b)(2)(A) 
of NAHASDA (25 U.S.C. 4166(b)(2)(A)) 
to implement this final rule. 
Specifically, the commenter stated that 
HUD’s regulations at § 1000.12 provide 
that other nondiscrimination 
requirements do not apply to actions 
under NAHASDA by federally 
recognized tribes and their tribally 
designated housing entities (TDHEs) 
and that HUD should follow the same 
course that it pursued in the past, when 
dealing with issues of 
nondiscrimination, by initiating 
negotiated rulemaking to consider 
whether § 5.105(a)(2)(i) should be 
applicable to federally recognized tribes 
and their TDHEs. The commenter also 
wrote that this provision will impact 
how other NAHASDA statutory 
requirements are impacted and how the 
rights of participants are protected. 

HUD Response: As HUD stated in the 
proposed rule, the requirement to 
undertake negotiated rulemaking 
pertains to regulations that are required 
to implement NAHASDA statutory 
requirements. See 25 U.S.C. 

4116(b)(2)(A). This rule pertains to 
HUD’s general cross-cutting 
nondiscrimination requirements that 
apply across HUD and does not pertain 
to regulations that are required to 
implement NAHASDA statutory 
requirements. Therefore, HUD asserts 
that such requirements are not subject to 
negotiated rulemaking under 
NAHASDA. The commenter cited 
§ 1000.12 as supporting the reason why 
nondiscrimination requirements should 
be implemented through negotiated 
rulemaking. However, the requirements 
at § 1000.12 either mirror the 
nondiscrimination requirements in 
section 201 of NAHASDA, or restate the 
applicability of Federal 
nondiscrimination statutes that apply 
on their face to programs authorized 
under NAHASDA. HUD finds the 
reference to the manner in which 
§ 1000.12 was issued to be unpersuasive 
here. 

IV. Findings and Certifications 

Regulatory Flexibility Act 

The Regulatory Flexibility Act (RFA) 
(5 U.S.C. 601 et seq.) generally requires 
an agency to conduct a regulatory 
flexibility analysis of any rule subject to 
notice and comment rulemaking 
requirements, unless the agency certifies 
that the rule will not have a significant 
economic impact on a substantial 
number of small entities. This final rule 
does not impose any new costs, or 
modify existing costs, applicable to 
HUD grantees. Rather, the purpose of 
this final rule is to ensure equal access 
to HUD’s Native American and Native 
Hawaiian programs, regardless of sexual 
orientation or gender identity. 
Accordingly, the undersigned certifies 
that this rule will not have a significant 
economic impact on a substantial 
number of small entities. 

Environmental Impact 

This final rule sets forth 
nondiscrimination standards. 
Accordingly, under 24 CFR 50.19(c)(3), 
this rule is categorically excluded from 
environmental review under the 
National Environmental Policy Act of 
1969 (42 U.S.C. 4321). 

Executive Order 13132, Federalism 

Executive Order 13132 (entitled 
‘‘Federalism’’) prohibits an agency from 
publishing any rule that has federalism 
implications if the rule either: (i) 
Imposes substantial direct compliance 
costs on State and local governments 
and is not required by statute or (ii) 
preempts State law, unless the agency 
meets the consultation and funding 
requirements of section 6 of the 

Executive order. This final rule would 
not have federalism implications and 
would not impose substantial direct 
compliance costs on State and local 
governments or preempt State law 
within the meaning of the Executive 
order. 

Unfunded Mandates Reform Act 

Title II of the Unfunded Mandates 
Reform Act of 1995 (2 U.S.C. 1531– 
1538) (UMRA) establishes requirements 
for Federal agencies to assess the effects 
of their regulatory actions on State, 
local, and tribal governments and on the 
private sector. This final rule would not 
impose any Federal mandates on any 
State, local, or tribal governments or on 
the private sector within the meaning of 
the UMRA. 

List of Subjects 

24 CFR Part 5 

Administrative practice and 
procedure, Aged, Claims, Drug abuse, 
Drug traffic control, Grant programs— 
housing and community development, 
Grant programs—Indians, Individuals 
with disabilities, Loan programs— 
housing and community development, 
Low and moderate income housing, 
Mortgage insurance, Pets, Public 
housing, Rent subsidies, Reporting and 
recordkeeping requirements. 

24 CFR Part 1000 

Aged, Community development block 
grants, Grant programs—housing and 
community development, Grant 
programs—Indians, Indians, Individuals 
with disabilities, Public housing, 
Reporting and recordkeeping 
requirements. 

24 CFR Part 1003 

Alaska, Community development 
block grants, Grant programs—housing 
and community development, Grant 
programs—Indians, Indians, Reporting 
and recordkeeping requirements. 

24 CFR Part 1005 

Indians, Loan programs—Indians, 
Reporting and recordkeeping 
requirements. 

24 CFR Part 1006 

Community development block 
grants, Grant programs—housing and 
community development, Grant 
programs—Indians, Hawaiian Natives, 
Low and moderate income housing, 
Reporting and recordkeeping 
requirements. 

24 CFR Part 1007 

Hawaiian Natives, Loan programs— 
housing and community development, 
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Loan programs—Indians, Reporting and 
recordkeeping requirements. 

Accordingly, for the reasons stated in 
the preamble, HUD amends 24 CFR 
parts 5, 1000, 1003, 1005, 1006, and 
1007, as follows: 

PART 5—GENERAL HUD PROGRAM 
REQUIREMENTS; WAIVERS 

■ 1. The authority citation for part 5 
continues to read as follows: 

Authority: 42 U.S.C. 1437a, 1437c, 1437d, 
1437f, 1437n, 3535(d), Sec. 327, Pub. L. 109– 
115, 119 Stat. 2936, and Sec. 607, Pub. L. 
109–162, 119 Stat. 3051. 
■ 2. In § 5.105, revise paragraph (a)(2) to 
read as follows: 

§ 5.105 Other Federal requirements. 
* * * * * 

(a) * * * 
(2) Equal access to HUD-assisted or 

-insured housing. A determination of 
eligibility for housing that is assisted by 
HUD or subject to a mortgage insured by 
HUD shall be made in accordance with 
the eligibility requirements provided for 
such program by HUD, and such 
housing shall be made available without 
regard to actual or perceived sexual 
orientation, gender identity, or marital 
status. 
* * * * * 

PART 1000—NATIVE AMERICAN 
HOUSING ACTIVITIES 

■ 3. The authority citation for part 1000 
continues to read as follows: 

Authority: 25 U.S.C. 4101 et seq.; 42 U.S.C. 
3535(d). 
■ 4. In § 1000.12, add paragraph (e) to 
read as follows: 

§ 1000.12 What nondiscrimination 
requirements are applicable? 
* * * * * 

(e) The equal access to HUD-assisted 
or -insured housing requirements in 24 
CFR 5.105(a)(2). 

PART 1003—COMMUNITY 
DEVELOPMENT BLOCK GRANTS FOR 
INDIAN TRIBES AND ALASKA NATIVE 
VILLAGES 

■ 5. The authority citation for part 1003 
continues to read as follows: 

Authority: 42 U.S.C. 3535(d) and 5301 et 
seq. 
■ 6. In § 1003.601, add paragraph (c) to 
read as follows: 

§ 1003.601 Nondiscrimination. 
* * * * * 

(c) A grantee shall comply with the 
equal access to HUD-assisted or -insured 
housing requirements in 24 CFR 
5.105(a)(2). 

PART 1005—LOAN GUARANTEES 
FOR INDIAN HOUSING 

■ 7. The authority citation for part 1005 
continues to read as follows: 

Authority: 12 U.S.C. 1715z–13a; 15 U.S.C. 
1639c; 42 U.S.C. 3535(d). 

■ 8. Add § 1005.115 to read as follows: 

§ 1005.115 Equal Access. 

The equal access to HUD-assisted or 
-insured housing requirements in 24 
CFR 5.105(a)(2) apply to this part. 

PART 1006—NATIVE HAWAIIAN 
HOUSING BLOCK GRANT PROGRAM 

■ 9. The authority citation for part 1006 
continues to read as follows: 

Authority: 25 U.S.C. 4221 et seq.; 42 U.S.C. 
3535(d). 

■ 10. In § 1006.355, revise the 
introductory paragraph and add 
paragraph (d) to read as follows: 

§ 1006.355 Nondiscrimination 
requirements. 

Program eligibility under the Act and 
this part may be restricted to Native 
Hawaiians. Subject to the preceding 
sentence, no person may be 
discriminated against on the basis of 
race, color, national origin, religion, sex, 
familial status, or disability, or excluded 
from program eligibility because of 
actual or perceived sexual orientation, 
gender identity, or marital status. The 
following nondiscrimination 
requirements are applicable to the use of 
NHHBG funds: 
* * * * * 

(d) The equal access to HUD-assisted 
or -insured housing requirements in 24 
CFR 5.105(a)(2). 

PART 1007—SECTION 184A LOAN 
GUARANTEES FOR NATIVE 
HAWAIIAN HOUSING 

■ 11. The authority citation for part 
1007 continues to read as follows: 

Authority: 12 U.S.C. 1715z–13b; 15 U.S.C. 
1639c; 42 U.S.C. 3535(d). 

■ 12. Amend § 1007.45 by revising the 
section heading, redesignating the 
undesignated paragraph as paragraph 
(a), and adding paragraph (b) to read as 
follows: 

§ 1007.45 Nondiscrimination. 

* * * * * 
(b) The equal access to HUD-assisted 

or -insured housing requirements in 24 
CFR 5.105(a)(2) apply to this part. 

Dated: November 4, 2016. 
Lourdes Castro Ramirez, 
Principal Deputy Assistant Secretary for 
Public and Indian Housing. 
Nani A. Coloretti, 
Deputy Secretary. 
[FR Doc. 2016–27196 Filed 11–16–16; 8:45 am] 

BILLING CODE 4210–67–P 

DEPARTMENT OF THE TREASURY 

Internal Revenue Service 

26 CFR Part 1 

[TD 9788] 

RIN 1545–BM84 

Liabilities Recognized as Recourse 
Partnership Liabilities Under Section 
752; Correction 

AGENCY: Internal Revenue Service (IRS), 
Treasury. 
ACTION: Correcting amendment. 

SUMMARY: This document contains 
corrections to final and temporary 
regulations (TD 9788) that were 
published in the Federal Register on 
Wednesday, October 5, 2016 (81 FR 
69282). The final and temporary 
regulations provide rules concerning 
how liabilities are allocated for 
purposes of section 707 of the Internal 
Revenue Code and when certain 
obligations are recognized for purposes 
of determining whether a liability is a 
recourse partnership liability under 
section 752. 
DATES: This correction is effective 
November 17, 2016 and is applicable on 
and after January 3, 2017. 
FOR FURTHER INFORMATION CONTACT: 
Caroline E. Hay or Deane M. Burke (202) 
317–5279 (not a toll-free number). 
SUPPLEMENTARY INFORMATION: 

Background 

The final and temporary regulations 
(TD 9788) that are the subject of this 
correction are under sections 707 and 
752 of the Internal Revenue Code. 

Need for Correction 

As published, the final and temporary 
regulations (TD 9788) contain errors that 
may prove to be misleading and are in 
need of clarification. 

List of Subjects in 26 CFR Part 1 

Income taxes, Reporting and 
recordkeeping requirements. 

Correction of Publication 

Accordingly, 26 CFR part 1 is 
corrected by making the following 
correcting amendments: 
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PART 1—INCOME TAXES 

■ Paragraph 1. The authority citation 
for part 1 continues to read in part as 
follows: 

Authority: 26 U.S.C. 7805 * * * 
Section 1.707–5T also issued under 26 

U.S.C. 707(a)(2)(B). 

■ Par. 2. Section 1.707–5T is amended 
by revising paragraph (a)(2)(i); and 
paragraph (f) Example 7 (i) is amended 
by revising the second to last sentence. 
The revisions read as follows: 

§ 1.707–5T Disguised sales of property to 
partnership; special rules relating to 
liabilities (temporary). 

(a) * * * 
(2) * * * 
(i) In general. For purposes of § 1.707– 

5, a partner’s share of a liability of a 
partnership, as defined in § 1.752–1(a) 
(whether a recourse liability or a 
nonrecourse liability) is determined by 
applying the same percentage used to 
determine the partner’s share of the 
excess nonrecourse liability under 
§ 1.752–3(a)(3) (as limited in its 
application to this paragraph (a)(2)), but 
such share shall not exceed the partner’s 
share of the partnership liability under 
section 752 and applicable regulations 
(as limited in the application of § 1.752– 
3(a)(3) to this paragraph (a)(2)). 
* * * * * 

(f) * * * 

Example 7. * * * 
(i) * * * For disguised sale purposes, 

assume that G’s and H’s share of liability 1 
is $2,000 each in accordance with paragraph 
(a)(2) of this section (which determines a 
partner’s share of a liability using the 
percentage under § 1.752–3(a)(3), but not 
exceeding the partner’s share of the liability 
under section 752 and applicable 
regulations). * * * 

* * * * * 

Martin V. Franks, 
Chief, Publications and Regulations Branch, 
Legal Processing Division, Associate Chief 
Counsel, (Procedure and Administration). 
[FR Doc. 2016–27517 Filed 11–16–16; 8:45 am] 

BILLING CODE 4830–01–P 

DEPARTMENT OF THE TREASURY 

Internal Revenue Service 

26 CFR Part 1 

[TD 9788] 

RIN 1545–BM84 

Liabilities Recognized as Recourse 
Partnership Liabilities Under Section 
752; Correction 

AGENCY: Internal Revenue Service (IRS), 
Treasury. 
ACTION: Final and temporary 
regulations; correction. 

SUMMARY: This document contains 
corrections to final and temporary 
regulations (TD 9788) that were 
published in the Federal Register on 
Wednesday, October 5, 2016 (81 FR 
69282). The final and temporary 
regulations provide rules concerning 
how liabilities are allocated for 
purposes of section 707 of the Internal 
Revenue Code and when certain 
obligations are recognized for purposes 
of determining whether a liability is a 
recourse partnership liability under 
section 752. 
DATES: This correction is effective 
November 17, 2016 and is applicable on 
and after January 3, 2017. 
FOR FURTHER INFORMATION CONTACT: 
Caroline E. Hay or Deane M. Burke (202) 
317–5279 (not a toll-free number). 
SUPPLEMENTARY INFORMATION: 

Background 

The final and temporary regulations 
(TD 9788) that are the subject of this 
correction are under sections 707 and 
752 of the Internal Revenue Code. 

Need for Correction 

As published, the final and temporary 
regulations (TD 9788) contain errors that 
may prove to be misleading and are in 
need of clarification. 

Correction of Publication 

Accordingly, the final and temporary 
regulations (TD 9788), that are the 
subject of FR Doc. 2016–23388, are 
corrected as follows: 

On page 69284, in the preamble, first 
column, the last sentence from the 
bottom of the first full paragraph, 
‘‘Therefore, the 707 Temporary 
Regulations provide that a partner’s 
share of a partnership liability for 
disguised sale purposes does not 
include any amount of the liability for 
which another partner bears the EROL 
for the partnership liability under 
§ 1.752–2.’’ is corrected to read 
‘‘Therefore, the 707 Temporary 

Regulations provide that for purposes of 
§ 1.707–5, a partner’s share of a liability 
of a partnership, as defined in § 1.752– 
1(a) (whether a recourse liability or a 
nonrecourse liability) is determined by 
applying the same percentage used to 
determine the partner’s share of the 
excess nonrecourse liability under 
§ 1.752–3(a)(3) (as limited in its 
application to § 1.707–5T(a)(2)), but 
such share shall not exceed the partner’s 
share of the partnership liability under 
section 752 and applicable regulations 
(as limited in the application of § 1.752– 
3(a)(3) to § 1.707–5T(a)(2)).’’. 

Martin V. Franks, 
Chief, Publications and Regulations Branch, 
Legal Processing Division, Associate Chief 
Counsel, (Procedure and Administration). 
[FR Doc. 2016–27516 Filed 11–16–16; 8:45 am] 

BILLING CODE 4830–01–P 

DEPARTMENT OF THE INTERIOR 

Bureau of Safety and Environmental 
Enforcement 

30 CFR Part 250 

[Docket ID: BSEE–2016–0010; 17XE1700DX 
EEEE500000 EX1SF0000.DAQ000] 

RIN 1014–AA30 

Civil Penalty Inflation Adjustment 

AGENCY: Bureau of Safety and 
Environmental Enforcement, Interior. 
ACTION: Final rule. 

SUMMARY: This final rule adjusts the 
level of the civil monetary penalty 
contained in the Bureau of Safety and 
Environmental Enforcement (BSEE) 
regulations pursuant to the Outer 
Continental Shelf Lands Act (OCSLA), 
the Federal Civil Penalties Inflation 
Adjustment Act Improvements Act of 
2015, and Office of Management and 
Budget (OMB) guidance. 
DATES: Effective November 17, 2016. 
FOR FURTHER INFORMATION CONTACT: 
Robert Fisher, Acting Chief Safety and 
Enforcement Division, Bureau of Safety 
and Environmental Enforcement, (202) 
208–3955 or by email: regs@bsee.gov. 
SUPPLEMENTARY INFORMATION: 
I. Background 
II. Calculation of Adjustment 
III. Comments Received on the Interim Final 

Rule 
IV. Procedural Matters 

A. Regulatory Planning and Review (E.O. 
12866 and 13563) 

B. Regulatory Flexibility Act 
C. Small Business Regulatory Enforcement 

Fairness Act 
D. Unfunded Mandates Reform Act 
E. Takings (E.O. 12630) 
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F. Federalism (E.O. 13132) 
G. Civil Justice Reform (E.O. 12988) 
H. Consultation With Indian Tribes (E.O. 

13175 and Departmental Policy) 
I. Paperwork Reduction Act 
J. National Environmental Policy Act 
K. Effects on the Energy Supply (E.O. 

13211) 
L. Administrative Procedure Act 

I. Background 
This final rule was initiated as a BSEE 

Interim Final Rule ‘‘Civil Penalty 
Inflation Adjustment,’’ which was 
published in the Federal Register on 
June 28, 2016. (81 FR 41801). The 
Interim Final Rule (IFR) adjusted the 
level of the maximum civil monetary 
penalty contained in BSEE regulations 
pursuant to OCSLA, the Federal Civil 
Penalties Inflation Adjustment Act 
Improvements Act of 2015, and OMB 
guidance. The IFR was effective July 28, 
2016, and the IFR comment period 
closed on August 29, 2016. No 

comments were received and BSEE is 
finalizing the IFR as published. 

OCSLA directs the Secretary of the 
Interior to adjust the OCSLA maximum 
civil penalty amount at least once every 
three years to reflect any increase in the 
Consumer Price Index (CPI) to account 
for inflation. (43 U.S.C. 1350(b)(1)). The 
Federal Civil Penalties Inflation 
Adjustment Act of 1990 (Pub. L. 104– 
410) (FCPIA of 1990) required that all 
civil monetary penalties, including the 
OCSLA maximum civil penalty amount, 
be adjusted at least once every 4 years. 
Pursuant to OCSLA and the FCPIA of 
1990, the OCSLA maximum civil 
penalty amount was last adjusted in 
2011. (See 76 FR 38294 (June 30, 2011)). 
In 2014 and 2015, BSEE performed 
computations to determine if it should 
increase the existing OCSLA maximum 
civil penalty amount to account for 
inflation. After performing those 
computations, BSEE determined that 

adjustments of the OCSLA maximum 
civil penalty amounts were not 
warranted in 2014 and 2015. 

On November 2, 2015, the President 
signed into law the Federal Civil 
Penalties Inflation Adjustment Act 
Improvements Act of 2015 (Sec. 701 of 
Pub. L. 114–74) (FCPIA of 2015). The 
FCPIA of 2015 requires Federal agencies 
to adjust the level of civil monetary 
penalties with an initial ‘‘catch-up’’ 
adjustment, if warranted, through 
rulemaking and then to make 
subsequent annual adjustments for 
inflation. The purpose of these 
adjustments is to maintain the deterrent 
effect of civil penalties and to further 
the policy goals of the underlying 
statutes. 

Pursuant to OCSLA and the FCPIA of 
2015, this rule adjusts the following 
maximum civil monetary penalty (per 
day per violation): 

II. Calculation of Adjustment 

On February 24, 2016, OMB issued 
guidance on calculating the civil 
monetary penalty adjustments pursuant 
to the FCPIA of 2015. (See 
Memorandum for the Heads of 
Executive Departments and Agencies, 
from Shaun Donovan, Director, OMB, 
re: Implementation of the Federal Civil 
Penalties Inflation Adjustment Act 
Improvements Act of 2015). Based on 
this guidance, the Department of the 
Interior identified applicable civil 
monetary penalties and calculated the 
necessary adjustments. A civil monetary 
penalty is any assessment with a dollar 
amount that is levied for a violation of 
a Federal civil statute or regulation, and 
is assessed or enforceable through a 
civil action in Federal court or an 
administrative proceeding. A civil 
monetary penalty does not include a 
penalty levied for violation of a criminal 
statute, or fees for services, licenses, 
permits, or other regulatory review. The 
initial calculated adjustment is based on 
the percent change between the CPI for 
all Urban Consumers for the month of 
October in the year of the previous 
adjustment (or in the year of 
establishment, if no adjustment has 
been made) and the October 2015 CPI. 

For 2016, OCSLA and the FCPIA of 
2015 required that BSEE adjust the 
OCSLA maximum civil penalty amount 
and provide for the adjustment timing. 
In computing the new OCSLA 
maximum civil penalty amount, in 
accordance with the OMB guidance, 
BSEE divided the October 2015 CPI by 
the October 2011 CPI (237.838/226.421) 
since BSEE last adjusted the maximum 
civil penalty amount in 2011. This 
resulted in a multiplying factor of 
1.05042. The existing maximum civil 
penalty amount ($40,000) was 
multiplied by the multiplying factor 
(40,000 × 1.05042 = 42,016.8). The 
FCPIA of 2015 requires that the OCSLA 
maximum civil penalty amount be 
rounded to the nearest $1.00 at the end 
of the calculation process. Accordingly, 
the adjusted OCSLA maximum civil 
penalty is $42,017. This increase in the 
OCSLA maximum civil penalty amount 
does not exceed 150 percent of the 
OCSLA maximum civil penalty amount 
as of November 2, 2015, as stipulated by 
the FCPIA of 2015. Also, pursuant to the 
FCPIA of 2015, the increase in the 
OCSLA maximum civil penalty amount 
applies to civil penalties assessed after 
the date the increase took effect (July 28, 
2016), even when the associated 
violation(s) predate(s) such increase. 

III. Comments Received on the Interim 
Final Rule 

Although the IFR was effective as of 
July 28, 2016, the IFR included a request 
for public comments. The public 
comment period closed on August 29, 
2016. BSEE received no comments on 
the IFR and is therefore finalizing this 
rulemaking as originally implemented 
by the IFR. 

IV. Procedural Matters 

A. Regulatory Planning and Review 
(E.O. 12866 and 13563) 

Executive Order (E.O.) 12866 provides 
that the OMB Office of Information and 
Regulatory Affairs will review all 
significant rules. The Office of 
Information and Regulatory Affairs has 
determined that this rule is not 
significant. 

E.O. 13563 reaffirms the principles of 
E.O. 12866 while calling for 
improvements in the nation’s regulatory 
system to promote predictability, to 
reduce uncertainty, and to use the best, 
most innovative, and least burdensome 
tools for achieving regulatory ends. E.O. 
13563 directs agencies to consider 
regulatory approaches that reduce 
burdens and maintain flexibility and 
freedom of choice for the public where 
these approaches are relevant, feasible, 
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and consistent with regulatory 
objectives. E.O. 13563 further 
emphasizes that regulations must be 
based on the best available science and 
that the rulemaking process must allow 
for public participation and an open 
exchange of ideas. We have developed 
this rule in a manner consistent with 
these requirements. 

B. Regulatory Flexibility Act 

The Regulatory Flexibility Act (RFA) 
requires an agency to prepare a 
regulatory flexibility analysis for all 
rules unless the agency certifies that the 
rule will not have a significant 
economic impact on a substantial 
number of small entities. The RFA 
applies only to rules for which an 
agency is required to first publish a 
proposed rule. (See 5 U.S.C. 603(a) and 
604(a)). Because the FCPIA of 2015 
requires agencies to adjust penalties for 
the catch-up adjustment through an 
interim final rulemaking, agencies are 
not required to complete a notice and 
comment process prior to promulgation. 
Thus, the RFA does not apply to this 
rulemaking. 

C. Small Business Regulatory 
Enforcement Fairness Act 

This rule is not a major rule under 5 
U.S.C. 804(2), the Small Business 
Regulatory Enforcement Fairness Act. 
This rule: 

(1) Does not have an annual effect on 
the economy of $100 million or more. 

(2) Will not cause a major increase in 
costs or prices for consumers, 
individual industries, Federal, State, or 
local government agencies, or 
geographic regions. 

(3) Does not have significant adverse 
effects on competition, employment, 
investment, productivity, innovation, or 
the ability of U.S.-based enterprises to 
compete with foreign-based enterprises. 

D. Unfunded Mandates Reform Act 

This rule does not impose an 
unfunded mandate on State, local, or 
tribal governments, or the private sector 
of more than $100 million per year. The 
rule does not have a significant or 
unique effect on State, local, or tribal 
governments or the private sector. 
Therefore, a statement containing the 
information required by the Unfunded 
Mandates Reform Act (2 U.S.C. 1531 et 
seq.) is not required. 

E. Takings (E.O. 12630) 

This rule does not effect a taking of 
private property or otherwise have 
takings implications under E.O. 12630. 
Therefore, a takings implication 
assessment is not required. 

F. Federalism (E.O. 13132) 
Under the criteria in section 1 of E.O. 

13132, this rule does not have sufficient 
federalism implications to warrant the 
preparation of a federalism summary 
impact statement. Therefore, a 
federalism summary impact statement is 
not required. 

G. Civil Justice Reform (E.O. 12988) 
This rule complies with the 

requirements of E.O. 12988. 
Specifically, this rule: 

(1) Meets the criteria of section 3(a) 
requiring that all regulations be 
reviewed to eliminate errors and 
ambiguity and be written to minimize 
litigation; and 

(2) Meets the criteria of section 3(b)(2) 
requiring that all regulations be written 
in clear language and contain clear legal 
standards. 

H. Consultation With Indian Tribes 
(E.O. 13175 and Departmental Policy) 

The Department of the Interior strives 
to strengthen its government-to- 
government relationship with Indian 
tribes through a commitment to 
consultation with Indian tribes and 
recognition of their right to self- 
governance and tribal sovereignty. We 
have evaluated this rule under the 
Department of the Interior’s 
consultation policy, under Departmental 
Manual Part 512 Chapters 4 and 5, and 
under the criteria in E.O. 13175. We 
have determined that it has no 
substantial direct effects on federally 
recognized Indian tribes and that 
consultation under the Department of 
the Interior’s tribal consultation policy 
is not required. 

I. Paperwork Reduction Act 
This rule does not contain 

information collection requirements, 
and a submission to the OMB under the 
Paperwork Reduction Act (44 U.S.C. 
3501 et seq.) is not required. We may 
not conduct or sponsor, and you are not 
required to respond to, a collection of 
information unless it displays a 
currently valid OMB control number. 

J. National Environmental Policy Act 
This rule does not constitute a major 

Federal action significantly affecting the 
quality of the human environment. A 
detailed statement under the National 
Environmental Policy Act of 1969 
(NEPA) is not required because the rule 
is covered by a categorical exclusion 
(see 43 CFR 46.210(i)). This rule is 
excluded from the requirement to 
prepare a detailed statement because it 
is a regulation of an administrative 
nature. We have also determined that 
the rule does not involve any of the 

extraordinary circumstances listed in 43 
CFR 46.215 that would require further 
analysis under NEPA. 

K. Effects on the Energy Supply (E.O. 
13211) 

This rule is not a significant energy 
action under the definition in E.O. 
13211. Therefore, a Statement of Energy 
Effects is not required. 

List of Subjects in 30 CFR Part 250 

Administrative practice and 
procedure, Continental shelf, 
Environmental impact statements, 
Environmental protection, Government 
contracts, Incorporation by reference, 
Investigations, Oil and gas exploration, 
Penalties, Pipelines, Continental Shelf— 
mineral resources, Continental Shelf— 
rights-of-way, Reporting and 
recordkeeping requirements, Sulfur. 

Amanda C. Leiter, 
Acting Assistant Secretary, Land and 
Minerals Management. 

PART 250—OIL AND GAS AND 
SULPHUR OPERATIONS IN THE 
OUTER CONTINENTAL SHELF 

■ Accordingly, the interim rule 
amending 30 CFR part 250 which was 
published at 81 FR 41801 on June 28, 
2016, is adopted as a final rule without 
change. 
[FR Doc. 2016–27503 Filed 11–16–16; 8:45 am] 

BILLING CODE 4310–MR–P 

DEPARTMENT OF DEFENSE 

Office of the Secretary 

32 CFR Part 188 

[Docket ID: DOD–2013–OS–0230] 

RIN 0790–AJ16 

DoD Environmental Laboratory 
Accreditation Program (ELAP) 

AGENCY: Under Secretary of Defense for 
Acquisition, Technology, and Logistics, 
DoD. 
ACTION: Final rule. 

SUMMARY: This final rule establishes 
policy, assigns responsibilities, and 
provides procedures to be used by DoD 
personnel for the operation and 
management of the DoD ELAP. The DoD 
ELAP provides a unified DoD program 
through which commercial 
environmental laboratories can 
voluntarily demonstrate competency 
and document conformance to the 
international quality systems standards 
as they are implemented by DoD. 
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DATES: This rule is effective on 
December 19, 2016. 
FOR FURTHER INFORMATION CONTACT: 
Edmund Miller, 571–372–6904. 
SUPPLEMENTARY INFORMATION: On 
October 15, 2015 (80 FR 61997–62003), 
the Department of Defense published a 
proposed rule in the Federal Register 
titled ‘‘DoD Environmental Laboratory 
Accreditation Program (ELAP)’’ for a 60- 
day public comment period. After the 
60-day public comment period had 
completed, no public comments were 
received. As a result, no changes were 
made to the rule text. 

Executive Summary 

The purpose of this regulatory action 
is to document the procedures for the 
operation and management of the DoD 
Environmental Laboratory Accreditation 
Program (ELAP). The legal authority for 
the regulatory action is Section 515, 
Treasury and General Government 
Appropriations Act for Fiscal Year 2001 
(Public Law 106–554), which directed 
the Office of Management and Budget 
(OMB) to issue government-wide 
guidelines that ‘‘provide policy and 
procedural guidance to Federal 
Agencies for ensuring and maximizing 
the quality, objectivity, utility, and 
integrity of information (including 
statistical information) disseminated by 
Federal Agencies.’’ OMB guidelines, 
provided by FR Volume 67, Number 36, 
page 8452 (February 22, 2002) required 
federal agencies to maintain a basic 
standard of quality and take appropriate 
steps to incorporate information quality 
criteria into DoD public information 
dissemination practices. The guidance 
further provided that DoD Components 
shall adopt standards of quality that are 
appropriate to the nature and timeliness 
of the information they disseminate. 
The DoD ELAP provides the standards 
for ensuring the quality, objectivity, 
utility, and integrity of definitive 
environmental testing data disseminated 
by DoD for the Defense Environmental 
Restoration Program (DERP). 

This rule includes a general overview 
of DoD ELAP and establishment of 
standard operating procedures. It 
utilizes the baseline quality systems 
requirements of The NELAC Institute 
(TNI) and ISO/IEC 17025 standards, but 
alone neither of these standards meet 
the testing and analysis needs for DERP. 
Therefore the DoD Quality Systems 
Manual (QSM) for environmental 
laboratories serves as the standard for 
DoD ELAP accreditation. The QSM 
contains the minimum requirements 
DoD considers essential to ensure the 
generation of definitive environmental 
data of know quality, appropriate for 

their intended uses. These minimal 
needs are not met by TNI or ISO 17025 
standards alone. The DoD ELAP 
includes procedures on how to evaluate 
and recognize 3rd party accreditation 
bodies; perform and document 
government oversight of the DoD ELAP 
to ensure ongoing compliance with 
program requirements and to identify 
opportunities for continual 
improvement; conduct project-specific 
laboratory approvals for specific tests 
not addressed in the DoD ELAP; and 
handle specific complaints concerning 
the processes established by the DoD 
ELAP or the QSM. 

Past DoD laboratory assessment 
programs were specific to each DoD 
Component and limited to available 
resources. This created an overlap in 
assessments and fewer opportunities for 
laboratories to participate on DoD 
contracts. This rule proposes to 
establish a program to allow qualified 
laboratories to received third-party 
accreditation and become eligible to 
provide environmental sampling and 
testing services for DoD. It will be a 
voluntary program open to any qualified 
laboratories wishing to participate, 
thereby promoting fair and open 
competition among commercial 
laboratories. 

Since laboratories fund their own 
participation in the accreditation 
process, it will allow DoD to focus its 
resources on providing oversight of 
laboratory contracts. By proposing to 
replace separate DoD Component- 
specific laboratory approval programs, 
the DoD ELAP will eliminate redundant 
assessments, promote interoperability 
across the Department, streamline the 
process for DoD to identify and procure 
competent providers of environmental 
laboratory services, and provide more 
opportunities for commercial 
laboratories to participate in DoD 
environmental sampling and testing 
contracts. 

The scope of accreditation under 
ELAP includes specific laboratory 
services such as the test methods used, 
type of material tested (soil, water, etc.), 
and type of contaminants measured. 
The evaluation of a test method also 
includes the use of internal laboratory 
standard operating procedures. 

Statement of Legal Authority: 15 
U.S.C. 3701 promotes transfer and 
utilization of science and technology 
resources of the Federal government. 
Public Law 106–554 requires the 
Federal government to ensure the 
quality and integrity of information 
disseminated by Federal agencies. In 
response, the DoD ELAP sets forth 
requirements on environmental 
laboratories conducting analytical 

testing for DoD to generate documented 
quality data capable of being 
reproduced in accordance with 
commonly accepted scientific standards 
and practices. 

Regulatory Procedures 

Executive Order 12866, ‘‘Regulatory 
Planning and Review’’ and Executive 
Order 13563, ‘‘Improving Regulation 
and Regulatory Review’’ 

Executive Orders 13563 and 12866 
direct agencies to assess all costs and 
benefits of available regulatory 
alternatives and, if regulation is 
necessary, to select regulatory 
approaches that maximize net benefits 
(including potential economic, 
environmental, public health and safety 
effects, distribute impacts, and equity). 
Executive Order 13563 emphasizes the 
importance of quantifying both costs 
and benefits, of reducing costs, of 
harmonizing rules, and of promoting 
flexibility. This rule has not been 
designated a ‘‘significant regulatory 
action,’’ because it does not: (1) Have an 
annual effect on the economy of $100 
million or more or adversely affect in a 
material way the economy; a section of 
the economy; productivity; competition; 
jobs; the environment; public health or 
safety; or State, local, or tribal 
governments or communities; (2) create 
a serious inconsistency or otherwise 
interfere with an action taken or 
planned by another Agency; (3) 
materially alter the budgetary impact of 
entitlements, grants, user fees, or loan 
programs, or the rights and obligations 
of recipients thereof; or (4) raise novel 
legal or policy issues arising out of legal 
mandates, the President’s priorities, or 
the principles set forth in these 
Executive Orders. 

Sec. 202, Public Law 104–4, ‘‘Unfunded 
Mandates Reform Act’’ 

Section 202 of the Unfunded 
Mandates Reform Act of 1995 (UMRA) 
(Pub. L. 104–4) requires agencies assess 
anticipated costs and benefits before 
issuing any rule whose mandates 
require spending in any 1 year of $100 
million in 1995 dollars, updated 
annually for inflation. In 2014, that 
threshold is approximately $141 
million. This rule will not mandate any 
requirements for State, local, or tribal 
governments, nor will it affect private 
sector costs. 

Public Law 96–354, ‘‘Regulatory 
Flexibility Act’’ (5 U.S.C. 601) 

The Department of Defense does not 
expect this final rule would have a 
significant economic impact on a 
substantial number of small entities 
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within the meaning of the Regulatory 
Flexibility Act (5 U.S.C. 601, et. seq.). 
The rule establishes a policy to provide 
a unified DoD program for commercial 
environmental laboratories to 
voluntarily demonstrate competency 
and document conformance to the 
international quality system standards 
already implemented by DoD. The 
Department’s experience with these 
laboratories indicates that the 
professional skill and technical 
requirements of the accreditation 
program limits the numbers of entities 
that are likely to be impacted by this 
rule to approximately 100 entities. 
Therefore, the Regulatory Flexibility 
Act, as amended, does not require that 
DoD prepare a regulatory flexibility 
analysis. 

Public Law 96–511, ‘‘Paperwork 
Reduction Act’’ (44 U.S.C. Chapter 35) 

It has been certified that 32 CFR part 
188 does not impose reporting or 
recordkeeping requirements under the 
Paperwork Reduction Act of 1995. The 
requirements in this rule do not require 
OMB approval under the Paperwork 
Reduction Act as the information is 
collected by the four accreditation 
bodies and not the Department. These 
accreditation bodies accredit the 
laboratories to meet DoD standards for 
environmental sampling and testing. 

Executive Order 13132, ‘‘Federalism’’ 
Executive Order 13132 establishes 

certain requirements that an agency 
must meet when it promulgates a 
proposed rule (and subsequent final 
rule) that imposes substantial direct 
requirement costs on State and local 
governments, preempts State law, or 
otherwise has Federalism implications. 
This rule will not have a substantial 
effect on State and local governments. 

List of Subjects in 32 CFR Part 188 
Laboratories, Oversight. 

■ Accordingly, 32 CFR part 188 is 
added to read as follows: 

PART 188—DOD ENVIRONMENTAL 
LABORATORY ACCREDITATION 
PROGRAM (ELAP) 

Sec. 
188.1 Purpose. 
188.2 Applicability. 
188.3 Definitions. 
188.4 Policy. 
188.5 Responsibilities. 
188.6 Procedures. 

Authority: 15 U.S.C. 3701; Pub. L. 106– 
554, 114 Stat. 2763. 

§ 188.1 Purpose. 
This part implements policy, assigns 

responsibilities, and provides 

procedures to be used by DoD personnel 
for the operation and management of the 
DoD ELAP. 

§ 188.2 Applicability. 
This part applies to Office of the 

Secretary of Defense, the Military 
Departments, the Office of the Chairman 
of the Joint Chiefs of Staff and the Joint 
Staff, the Combatant Commands, the 
Office of the Inspector General of the 
Department of Defense, the Defense 
Agencies, the DoD Field Activities, and 
all other organizational entities within 
the DoD (referred to collectively in this 
part as the ‘‘DoD Components’’). 

§ 188.3 Definitions. 
Unless otherwise noted, these terms 

and their definitions are for the 
purposes of this part. 

Accreditation. Third-party attestation 
conveying formal demonstration of a 
laboratory’s competence to carry out 
specific tasks. 

Accreditation body (AB). 
Authoritative organization that performs 
accreditation. 

Assessment. Process undertaken by an 
AB to evaluate the competence of a 
laboratory, based on requirements 
contained in the DoD Quality Systems 
Manual for Environmental Laboratories 
(QSM), for a defined scope of 
accreditation. 

Change. A reissuance of the DoD QSM 
containing minor changes to 
requirements or clarifications of existing 
requirements necessary to ensure 
consistent implementation. 

Complaint. Defined in International 
Organization for Standardization/ 
International Electrotechnical 
Commission (ISO/IEC) 17025:2005, 
‘‘General Requirements for the 
Competence of Testing and Calibration 
Laboratories’’ (available for purchase at 
http://www.iso.org/iso/store.htm). 

Contractor project chemist. Defined in 
Under Secretary of Defense for 
Acquisition, Technology, and Logistics 
Memorandum, ‘‘Acquisitions Involving 
Environmental Sampling or Testing 
Services’’ (available at http://
www.acq.osd.mil/dpap/dars/dfars/ 
changenotice/2008/20080303/ 
223.7.pdf). 

Corrective action response. 
Description, prepared by the laboratory, 
of specific actions to be taken to correct 
a deficiency and prevent its 
reoccurrence. 

Deficiency. An unauthorized 
deviation from requirements. 

Definitive data. Defined in DoD 
Instruction 4715.15, ‘‘Environmental 
Quality Systems’’ (available at http://
www.dtic.mil/whs/directives/corres/pdf/ 
471515p.pdf). 

Environmental Data Quality 
Workgroup (EDQW) component 
principal. A voting member of the DoD 
EDQW. 

Errata sheet. A document prepared by 
the EDQW and issued by the EDQW 
chair, defining minor ‘‘pen and ink’’ 
changes that apply to the most recently 
issued version of the DoD QSM. Errata 
will be corrected in the next change or 
revision of the DoD QSM. 

Government chemist. Defined in 
USD(AT&L) Memorandum, 
‘‘Acquisitions Involving Environmental 
Sampling or Testing Services.’’ 

Government oversight. The set of 
activities performed by or on behalf of 
the DoD EDQW to provide assurance 
that ABs and assessors are providing 
thorough, consistent, objective, and 
impartial assessments within the 
specified scopes of accreditation and to 
identify opportunities for continual 
improvement of the DoD QSM and DoD 
ELAP. 

International Laboratory 
Accreditation Cooperation (ILAC) 
mutual recognition arrangement (MRA). 
An arrangement through which ABs are 
evaluated and accepted by their peers 
for conformance to ILAC rules and 
procedures. To be accepted into the 
ILAC MRA, the AB must become a 
signatory to its requirements; 
specifically, it must commit to maintain 
conformance with the current version of 
Deputy Secretary of Defense 
Memorandum, ‘‘Ensuring Quality of 
Information Disseminated to the Public 
by the Department of Defense’’) and 
ensure that the laboratories it accredits 
comply with ISO/IEC 17025:2005. 

ILAC MRA peer evaluation. The 
process through which ABs are assessed 
by other ABs and receive or maintain 
acceptance into the ILAC MRA. 

Project-specific laboratory approval. 
The set of activities undertaken by the 
DoD EDQW to assess whether a 
laboratory is competent to perform 
specific tests, in the case where no 
DoD–ELAP accredited laboratory is able 
to perform the required tests. 

Quality system. Defined in ISO/IEC 
17025:2005. 

Recognition. The acceptance of an AB 
by the EDQW based on its demonstrated 
commitment to maintain signatory 
status in the ILAC MRA and accept the 
DoD ELAP conditions and criteria for 
recognition. 

Revision. A reissuance of the DoD 
QSM containing significant changes in 
requirements or scope. A significant 
change is one that could reasonably be 
expected to affect a laboratory’s ability 
to comply with the requirement (i.e., the 
laboratory is likely to have to make a 
change in its quality system or technical 
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procedures in order to maintain 
compliance). 

Scope of accreditation. Specific 
laboratory services, stated in terms of 
test method, matrix, and analyte, for 
which accreditation is sought or has 
been granted. 

§ 188.4 Policy. 
It is DoD policy, in accordance with 

DoD Instruction 4715.15, to implement 
the DoD ELAP for the collection of 
definitive data in support of the Defense 
Environmental Restoration Program 
(DERP) at all DoD operations, activities, 
and installations, including 
government-owned, contractor-operated 
facilities and formerly used defense 
sites. 

§ 188.5 Responsibilities. 
(a) Secretaries of the Military 

Departments and Director, Defense 
Logistics Agency (DLA). The Director, 
DLA, is under the authority, direction, 
and control of the USD(AT&L), through 
the Assistant Secretary of Defense for 
Logistics and Materiel Readiness. The 
Secretaries of the Military Departments 
and Director, DLA: 

(1) Provide resources to support 
project-specific government oversight 
for the collection of definitive data in 
support of the DERP. 

(2) Provide resources to support 
project-specific laboratory approvals, if 
required. 

(b) Secretary of the Navy. In addition 
to the responsibilities in paragraph (a) of 
this section, the Secretary of the Navy 
plans, programs, and budgets for DoD 
EDQW activities necessary to support 
government oversight of the DoD ELAP. 

§ 188.6 Procedures. 
(a) DoD ELAP Overview—(1) 

Introduction. (i) DoD ELAP provides a 
unified DoD program through which 
commercial environmental laboratories 
can voluntarily demonstrate 
competency and document conformance 
to the international standard established 
in ISO/IEC 17025:2005 as implemented 
by the Deputy Under Secretary of 
Defense for Environmental Security 
Memorandum, ‘‘DoD Quality Systems 
Manual for Environmental Laboratories’’ 
(available at http://www.denix.osd.mil/ 
edqw/upload/QSM-V4-2-Final- 
102510.pdf) (referred to in this part as 
the ‘‘DoD Quality Systems Manual for 
Environmental Laboratories (QSM)’’). 
The DoD QSM provides minimum 
quality systems requirements, based on 
ISO/IEC 17025:2005, for environmental 
laboratories performing testing for DoD. 

(ii) DoD ELAP was developed in 
compliance with 15 U.S.C. 3701 (also 
known as the ‘‘National Technology 

Transfer and Advancement Act’’). 
Support and guidance was provided by 
the National Institute of Standards and 
Technology, following procedures used 
to establish similar programs for other 
areas of testing. The DoD ELAP supports 
implementation of section 515 of Public 
Law 106–554, ‘‘Treasury and General 
Government Appropriations Act, 2001’’ 
and Office of Management and Budget 
Guidance, ‘‘Guidelines for Ensuring and 
Maximizing the Quality, Objectivity, 
Utility, and Integrity of Information 
Disseminated by Federal Agencies’’ (67 
FR 8452) as implemented by Deputy 
Secretary of Defense Memorandum, 
‘‘Ensuring Quality of Information 
Disseminated to the Public by the 
Department of Defense.’’ 

(iii) Using third party ABs operating 
in accordance with the international 
standard ISO/IEC 17011:2004(E), 
‘‘Conformity Assessment—General 
Requirements for Accreditation Bodies 
Accrediting Conformity Assessment 
Bodies’’ (available for purchase at 
http://www.iso.org/iso/store.htm), the 
DoD ELAP: 

(A) Promotes interoperability among 
the DoD Components. 

(B) Promotes fair and open 
competition among commercial 
laboratories. 

(C) Streamlines the process for 
identifying and procuring competent 
providers of environmental laboratory 
services. 

(D) Promotes the collection of data of 
known and documented quality. 

(2) Authority. Operation of the DoD 
ELAP is authorized by DoD Instruction 
4715.15. 

(3) Program requirements. (i) Pursuant 
to DoD Instruction 4715.15, laboratories 
seeking to perform testing in support of 
the DERP must be accredited in 
accordance with DoD ELAP. 

(ii) The DoD ELAP applies to: 
(A) Environmental programs at DoD 

operations, activities, and installations, 
including government-owned, 
contractor-operated facilities and 
formerly used defense sites. 

(B) Permanent, temporary, and mobile 
laboratories regardless of their size, 
volume of business, or field of 
accreditation that generate definitive 
data. 

(iii) Participation in the program is 
voluntary and open to all laboratories 
that operate under a quality system 
conforming to ISO/IEC 17025:2005 and 
Deputy Under Secretary of Defense for 
Environmental Security Memorandum, 
‘‘DoD Quality Systems Manual for 
Environmental Laboratories.’’ 
Laboratories may seek accreditation for 
any method they perform in accordance 
with documented procedures, including 

non-standard methods. Laboratories are 
free to select any participating AB for 
accreditation services. 

(iv) To participate in DoD ELAP, ABs 
must be U.S.-based signatories to the 
ILAC MRA and must operate in 
accordance with ISO/IEC 17011:2004(E). 

(4) Program oversight. In accordance 
with Assistant Deputy Under Secretary 
of Defense for Installations and 
Environment Memorandum, ‘‘DoD 
Environmental Data Quality Workgroup 
Charter’’ (available at http://
www.denix.osd.mil/edqw/upload/ 
USA004743-10-Signed-Memo-to-DASs- 
DLA-DoD-Envir-Data-Quality- 
Workgroup-Charter-1Oct10-1.pdf), the 
DoD EDQW: 

(i) Provides coordinated responses to 
legislative and regulatory initiatives. 

(ii) Responds to requests for DoD 
Component information. 

(iii) Develops and recommends 
department-wide policy related to 
sampling, testing, and quality assurance 
for environmental programs. 

(iv) Implements and provides 
oversight for the DoD ELAP. 

(v) Includes technical experts from 
the Military Services and DLA as well 
as an EDQW component principal 
(voting) member from each of the 
Military Services. 

(vi) Specifies the EDQW Navy 
principal, Director of Naval Sea Systems 
Command (NAVSEASYSCOM) 
04XQ(LABS), serve as EDQW chair. 

(b) Maintaining the DoD QSM—(1) 
General. The DoD EDQW will maintain 
and improve the DoD QSM to ensure 
that: 

(i) The DoD QSM remains current in 
accordance with ISO/IEC 17025:2005. 

(ii) Minimum essential requirements 
are met. 

(iii) Requirements are clear, concise, 
and auditable. 

(iv) The DoD QSM will efficiently and 
effectively support the DoD ELAP. 

(2) Procedures.— (i) Annual review. 
At a minimum, the DoD EDQW will 
perform an annual review of the DoD 
QSM, based on feedback received from 
participants in DoD ELAP (e.g., DoD 
Components, commercial laboratories, 
and ABs). The review will also address 
any revisions to ISO/IEC 17025:2005. 

(ii) Ongoing review. As received, the 
DoD EDQW will respond to questions 
submitted through the Defense 
Environmental Network Information 
Exchange (DENIX) concerning the 
interpretation of DoD QSM 
requirements. DoD EDQW participants 
will forward all questions through their 
EDQW component principal to the DoD 
EDQW chair. 

(iii) Issuances. The DoD EDQW chair 
will prepare DoD QSM updates: 
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(A) Correspondence. The DoD EDQW 
chair, in consultation with the EDQW 
component principals, will prepare 
correspondence (email or 
memorandum) providing responses to 
all written requests for clarification and 
interpretation of the DoD QSM. 
Depending on the significance of the 
issue, as determined by the EDQW 
chair, the response may also result in a 
posting to the frequently asked question 
(FAQ) section of the appropriate Web 
sites. 

(B) Errata sheets. Minor corrections to 
the DoD QSM, such as typographical 
errors, may be made by the issuance of 
an errata sheet defining ‘‘pen and ink’’ 
changes that apply to the current 
version of the DoD QSM. Following 
concurrence by all EDQW component 
principals, errata sheets will be issued 
as needed by the DoD EDQW chair. 
Errata will be corrected in the next 
change or revision to the DoD QSM. 

(C) Changes. Changes to the DoD QSM 
will be issued as necessary to reflect 
minor changes to requirements or 
clarifications of existing requirements 
that are necessary to ensure consistent 
implementation. Following concurrence 
by the EDQW component principals, 
changes will be issued by the DoD 
EDQW chair in the form of a complete 
DoD QSM. 

(1) The first change to DoD QSM 
Version 4 will be numbered Version 4.1, 
the second change will be Version 4.2, 
etc. 

(2) Changes to the DoD QSM will be 
posted on DENIX in place of the 
previous version or change of the DoD 
QSM. 

(D) Revisions. A revision will be 
issued if one or more of the proposed 
changes could reasonably be expected to 
affect a laboratory’s ability to comply 
with the requirement (i.e., the laboratory 
is likely to have to make a change in its 
quality system or technical procedures). 

(1) Once EDQW component principals 
have reached consensus on the 
proposed revision, the DoD EDQW chair 
will forward the proposed revision to all 
participating DoD ELAP-accredited 
laboratories and ABs for review. 

(2) The DoD EDQW will review and 
respond to comments received from the 
DoD ELAP-accredited laboratories and 
ABs within the designated comment 
period. 

(3) Following concurrence by the 
EDQW component principals, revisions 
will be issued by the DoD EDQW chair 
in the form of a complete DoD QSM. 

(4) A revision of Version 4 will be 
issued as Version 5, a revision of 
Version 5 will be issued as Version 6, 
etc. 

(5) The final revised version of the 
DoD QSM will be posted on DENIX in 
place of the previous version including 
any DoD QSM updates. 

(3) Continual improvement. The DoD 
EDQW will meet with the ABs on an 
annual basis to review lessons learned 
and identify additional opportunities for 
continual improvement of the DoD 
ELAP and the DoD QSM. 

(4) Data and records management. 
Through NAVSEASYSCOM, the DoD 
EDQW will maintain all DoD QSM 
updates in accordance with Secretary of 
the Navy Manual M–5210.1, 
‘‘Department of the Navy Records 
Management Program: Records 
Management Manual’’ (available at 
http://doni.daps.dla.mil/ 
SECNAV%20Manuals1/5210.1.pdf). 

(c) Recognizing ABs.—(1) General. (i) 
The DoD EDQW will: 

(A) Use the procedures in this 
paragraph to evaluate and recognize 
third-party ABs in support of the DoD 
ELAP. 

(B) Develop and maintain the 
application for recognition, the 
conditions and criteria for recognition 
and related forms, and review submitted 
AB applications for completeness and 
compliance with DoD ELAP 
requirements. 

(ii) The DoD EDQW chair, following 
consultation with and concurrence by 
the EDQW component principals, grants 
or revokes AB recognition in accordance 
with this paragraph. 

(2) Limitations. Candidate ABs must 
be U.S.-based signatories in good 
standing to the ILAC MRA. ABs must 
maintain ILAC recognition to maintain 
DoD ELAP recognition. Because the 
EDQW continually monitors AB 
performance, no pre-defined limits are 
placed on the duration of recognition; 
however, the EDQW may revoke 
recognition at any time, for cause, in 
accordance with paragraph (c)(3)(vii) of 
this section. 

(3) Procedures. (i) Upon receipt of an 
application for recognition, the DoD 
EDQW will review the application 
package for completeness. A complete 
application package must include: 

(A) Application for recognition. 
(B) Signed acceptance of the 

conditions and criteria for DoD ELAP 
recognition. 

(C) Electronic copy of the AB’s quality 
systems documentation. 

(D) Copy of the most recent ILAC 
MRA peer evaluation documentation. 

(ii) If necessary to complete the 
review, the DoD EDQW will request 
additional documentation from the 
applicant. 

(iii) The EDQW component principals 
will review the application package for 

compliance with requirements. Prior to 
granting recognition, the EDQW 
component principals must 
unanimously concur that all application 
requirements have been met. 

(iv) Once the EDQW component 
principals have completed review of the 
application package, the DoD EDQW 
chair will notify the AB, either granting 
recognition or citing specific reasons for 
not doing so (i.e., indicating which areas 
of the application package are deficient). 

(v) Once recognition has been granted, 
the DoD EDQW chair will post the name 
and contact information of the AB on 
DENIX. 

(vi) With unanimous concurrence, the 
EDQW component principals may 
revoke recognition if the AB: 

(A) Violates any of the conditions or 
criteria for recognition. 

(B) Fails to operate in accordance 
with its documented quality system. 

(vii) Should it become necessary to 
revoke an AB’s recognition, the DoD 
EDQW chair will notify the AB stating 
specific reasons for the revocation and 
remove the AB’s name from the list of 
DoD ELAP-recognized ABs. 

(viii) If recognition is revoked, the AB 
must immediately cease to perform all 
DoD ELAP assessments. 

(ix) ABs who have been denied 
recognition, or ABs whose recognition 
has been revoked, may appeal that 
decision. 

(A) Within 15 calendar days of its 
receipt of a notice denying or revoking 
recognition, the AB must submit to the 
DoD EDQW chair a written statement 
with supporting documentation 
contesting the denial or revocation. 

(B) The submission must demonstrate 
that: 

(1) Clear, factual errors were made by 
the DoD EDQW during the review of the 
AB’s application for recognition; or 

(2) The decision to revoke recognition 
was based on clear, factual errors, and 
that the AB would have been 
determined to meet all requirements for 
recognition if those errors had been 
corrected. 

(x) The DoD EDQW will have up to 
30 calendar days to review the appeal 
and provide written notice to the AB 
either accepting the appeal and 
granting, or restoring, recognition, or 
explaining the basis for denying the 
appeal. 

(4) Continual improvement. The DoD 
EDQW will meet with ABs on an annual 
basis to review lessons learned and 
identify additional opportunities for 
continual improvement of the DoD 
ELAP. On a 5-year cycle, at minimum, 
the DoD EDQW will evaluate whether 
the process for evaluating and 
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recognizing ABs is continuing to meet 
DoD needs. 

(5) Data and records management. 
Through NAVSEASYSCOM, the DoD 
EDQW, will maintain copies of all 
application packages and associated 
documentation in accordance with 
Secretary of the Navy Manual M– 
5210.1. 

(d) Performing government 
oversight—(1) General. DoD personnel 
will use the procedures in this 
paragraph to perform and document 
government oversight of the DoD ELAP. 
Government oversight will include 
monitoring the performance of AB 
assessors during laboratory assessments, 
reviewing laboratory assessment reports, 
observing ILAC MRA peer evaluations, 
and evaluating AB Web sites for content 
on accredited laboratories. 

(2) Limitations. (i) DoD personnel 
performing oversight must observe, but 
must not participate in, laboratory 
assessments or ILAC MRA peer 
evaluations. Specifically, DoD personnel 
must not: 

(A) Offer specific advice to the 
laboratory regarding the development or 
implementation of quality systems or 
technical procedures; 

(B) Offer specific advice or direction 
to assessors or peer evaluators regarding 
accreditation processes, assessment 
procedures, or documentation of 
findings; or 

(C) Impede assessors, peer reviewers, 
or laboratory personnel in any way 
during the performance of their work, 
including technical procedures, 
document reviews, observations, 
interviews, and meetings. 

(ii) If, during the course of an 
assessment, questions by laboratory 
personnel or assessors are directed to 
DoD personnel, personnel must limit 
responses to specific text from the DoD 
QSM or published FAQs. DoD 
personnel must not render opinions 
regarding interpretation of the DoD 
QSM. If there are questions about the 
DoD QSM that require interpretation, 
DoD personnel must advise the assessor 
to contact the AB who may, if necessary, 
contact the DoD EDQW chair for a 
coordinated response. 

(iii) If DoD personnel observe any 
evidence of inappropriate practices on 
the part of assessors or laboratory 
personnel during the course of the 
assessment, they must record the 
observations and notify the DoD EDQW 
chair immediately (inappropriate 
practices are identified in the DoD 
QSM). DoD personnel must not call 
either the laboratory’s or the assessor’s 
attention to the specific practice in 
question. 

(3) Personnel qualifications. DoD 
personnel or contractors performing 
oversight must: 

(i) Meet the government chemist or 
contractor project chemist requirements 
contained in the USD(AT&L) 
Memorandum, ‘‘Acquisitions Involving 
Environmental Sampling or Testing 
Services.’’ 

(ii) Have a working knowledge of the 
DoD QSM requirements and be familiar 
with environmental test methods and 
instrumentation. 

(iii) Obey all laboratory instructions 
regarding health and safety precautions 
while in the laboratory. 

(4) Procedures. (i) The DoD EDQW 
will maintain an up-to-date calendar of 
scheduled assessments and peer 
evaluations based on input from the 
ABs, peer evaluators, and assigned 
oversight personnel. 

(ii) Once an assessment or peer review 
has been scheduled, the EDQW 
component principals will determine if 
DoD oversight of the activity will be 
performed. The goal will be to observe 
a representative number of activities for 
each AB. 

(iii) The EDQW component principals 
will provide the DoD EDQW chair the 
names of personnel from their 
respective DoD Components who will 
participate in the oversight. 

(iv) The DoD EDQW chair will 
provide the AB with contact 
information for the oversight personnel. 

(v) If two or more DoD personnel are 
scheduled to monitor the assessment, 
the DoD EDQW chair will designate a 
lead that will be responsible for 
compiling an oversight report. 

(vi) The lead for the oversight activity 
will request a copy of the assessment 
plan from the AB’s lead assessor and 
distribute it to other oversight 
personnel. 

(vii) The lead will review the 
assessment plan to determine the scope 
of accreditation and ensure that 
oversight personnel are assigned to 
monitor a cross-section of the 
assessment. 

(viii) Persons performing oversight 
will review previous oversight reports, 
if available, for the particular AB and 
assessors performing the assessment. 

(ix) Observing all health and safety 
protective measures, oversight 
personnel must accompany the 
assessor(s) as they witness procedures 
and conduct interviews, taking care not 
to interfere with the assessment. 

(5) Reporting. Within 15 calendar 
days of the onsite assessment, the lead 
for the oversight activity will complete 
an oversight report and forward the 
completed report through the 

appropriate EDQW component principal 
to the DoD EDQW chair. 

(i) The DoD EDQW chair will provide 
copies of the report to the EDQW 
component principals for review. 

(ii) After review by the EDQW 
component principals, the DoD EDQW 
chair will provide a summary of the 
oversight report to the AB performing 
the assessment. 

(6) Handling disputes. Laboratories 
must follow the AB’s dispute resolution 
process for all disputes concerning the 
assessment or accreditation of the 
laboratory, including disagreements 
involving an interpretation of the DoD 
QSM arising during the accreditation 
process. 

(i) In the event the laboratory and the 
AB are unable to resolve a disagreement 
concerning the interpretation of the DoD 
QSM, either the laboratory or the AB 
may request the DoD EDQW provide an 
interpretation of the DoD QSM. The 
DoD EDQW chair will provide a written 
response to the laboratory and the AB 
providing the DoD authoritative 
interpretation of the DoD QSM. No 
review of this interpretation will be 
available to the laboratory or the AB. 

(ii) The DoD EDQW will not consider 
or take a position on requests by either 
a laboratory or an AB on a dispute 
concerning accreditation of the 
laboratory. 

(7) Continual improvement. The DoD 
EDQW will: 

(i) Review the ABs’ assessment 
reports and the DoD oversight reports to 
evaluate the thoroughness, consistency, 
objectivity, and impartiality of the DoD 
ELAP assessments. 

(ii) Compare assessment reports 
across laboratories, ABs, and assessors. 

(iii) Compare DoD ELAP findings to 
findings from previous assessments. 

(iv) Identify opportunities for 
continual improvement of the DoD 
ELAP. 

(v) Meet with ABs on an annual basis 
to review lessons learned and identify 
additional opportunities for continual 
improvement of the DoD ELAP. 

(8) Data and records management. 
Through NAVSEASYSCOM, the DoD 
EDQW will maintain copies of all 
oversight reports in accordance with 
Secretary of the Navy Manual M– 
5210.1. 

(e) Conducting project-specific 
laboratory approvals—(1) General. The 
DoD EDQW will use the procedures in 
this paragraph to conduct project- 
specific laboratory approvals for specific 
tests in the rare instances when DoD is 
unable to identify a DoD ELAP- 
accredited laboratory capable of 
providing the required services. This 
will ensure that competent laboratories 
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are used to support DoD environmental 
projects. Examples of these rare 
instances include: 

(i) The required method, matrix, or 
analyte is not included in the scope of 
accreditation for any existing DoD 
ELAP-accredited laboratories. 

(ii) The required method, matrix, and 
analyte combination is included in the 
scope of accreditation for an existing 
accredited laboratory; however, the 
laboratory is unable to meet one or more 
of the project-specific measurement 
performance criteria. 

(2) Limitations. (i) Project-specific 
laboratory approvals are not to be used 
as substitutes for the required DoD 
ELAP-accreditation. 

(ii) The DoD EDQW will not perform 
project-specific laboratory approvals in 
cases where one or more DoD ELAP- 
accredited laboratories capable of 
meeting project-specific requirements 
are available. 

(iii) The project-specific laboratory 
approval is a one-time approval, the 
specific terms of which will be outlined 
in the approval notice issued by the 
DoD EDQW. 

(3) Personnel qualifications. DoD 
personnel and contractors assessing 
laboratories for the purpose of 
performing project-specific laboratory 
approvals must meet the government 
chemist or contractor project chemist 
requirements contained in USD(AT&L) 
Memorandum, ‘‘Acquisitions Involving 
Environmental Sampling or Testing 
Services.’’ Personnel must have a 
working knowledge of the DoD QSM 
requirements and be familiar with 
required environmental test methods 
and instrumentation. 

(4) Procedures. (i) If a project-specific 
laboratory approval is requested, the 
DoD EDQW will request and review a 
copy of the project’s quality assurance 
project plan (QAPP). 

(ii) If, after review of the QAPP, the 
DoD EDQW determines that an existing 
DoD ELAP-accredited laboratory is 
available to provide the required 
services, the laboratory contact 
information will be provided to the 
project manager requesting assistance. 

(iii) If, after review of the QAPP, the 
DoD EDQW determines that no existing 
DoD ELAP-accredited laboratory is 
available to provide the required 
services, the DoD EDQW will: 

(A) Work with the project team to 
determine whether the use of alternative 
procedures by an existing DoD ELAP- 
accredited laboratory is feasible; 

(B) Determine if the required services 
can be added to the scope of 
accreditation of an existing DoD ELAP- 
accredited laboratory; or 

(C) Work with the project team to 
identify a candidate laboratory for 
project-specific laboratory approval. 

(iv) If a project-specific approval is 
needed, the DoD EDQW will: 

(A) Determine the type of assessment 
required (on-site, document review, 
etc.). 

(B) Determine if additional funding is 
required to support the assessment. If 
additional funding is required, the DoD 
EDQW will provide a cost estimate and 
work with the project manager to 
establish funding. 

(v) If the DoD EDQW determines that 
a project-specific laboratory approval is 
warranted and resources (including 
funding and technical expertise) are 
available to support the assessment, the 
DoD EDQW chair will coordinate with 
the EDQW component principals to 
appoint an assessment team with 
appropriate technical backgrounds. 

(vi) The DoD EDQW chair will 
designate an assessment team leader. 
The assessment team leader will: 

(A) Request the documentation 
needed to perform the assessment. 

(B) Assign responsibilities for 
individual members of the assessment 
team, if appropriate. 

(C) Coordinate the document reviews. 
(D) Lead the assessment team in the 

performance of the on-site assessment, if 
required. 

(E) Provide a report to the DoD EDQW 
chair. The report will identify whether: 

(1) The laboratory is capable of 
meeting all project-specific 
requirements. 

(2) Documentation procedures are in 
place to provide data that are 
scientifically valid, defensible, and 
reproducible. 

(3) Any deficiencies must be corrected 
prior to granting the project-specific 
laboratory approval. 

(vii) The DoD EDQW chair, with 
concurrence by the EDQW component 
principals, will issue a report to the 
project manager and laboratory detailing 
the results of the assessment and any 
deficiencies that must be corrected prior 
to granting a project-specific laboratory 
approval. 

(viii) Upon receipt of the laboratory’s 
corrective action response, if required, 
the assessment team will: 

(A) Review the laboratory’s corrective 
action response for resolving the 
deficiencies. 

(B) Provide the EDQW component 
principals with a final report describing 
the resolution of findings and 
containing recommendations on 
whether to grant the project-specific 
laboratory approval. 

(ix) The DoD EDQW chair, with 
concurrence by the EDQW component 

principals, will prepare a report for the 
DoD project manager describing the 
results of the assessment and the status 
and terms of the project-specific 
laboratory approval. Information about 
project-specific laboratory approvals 
will not be posted on Web sites listing 
DoD ELAP-accredited laboratories. 

(5) Continual improvement. The 
EDQW component principals will 
review project-specific laboratory 
assessment reports to evaluate the 
thoroughness, consistency, objectivity, 
and impartiality of project-specific 
assessments and make 
recommendations for continual 
improvement of the DoD QSM and the 
DoD ELAP. 

(6) Data and records management. 
Through NAVSEASYSCOM, the DoD 
EDQW will maintain copies of all 
laboratory records and project-specific 
assessment reports in accordance with 
Secretary of the Navy Manual M– 
5210.1. 

(f) Handling complaints—(1) General. 
The DoD EDQW will use the procedures 
in this paragraph to handle complaints 
concerning the processes established in 
the DoD ELAP or the DoD QSM. The 
DoD EDQW will document and resolve 
complaints promptly through the 
appropriate channels, consistently and 
objectively, and identify and implement 
any necessary corrective action arising 
from complaints. Complaints generally 
fall into one of four categories: 

(i) Complaints by any party against an 
accredited laboratory. 

(ii) Complaints by any party against 
an AB. 

(iii) Complaints by any party 
concerning any assessor acting on behalf 
of the AB. 

(iv) Complaints by any party against 
the DoD ELAP itself. 

(2) Limitations. The procedures in this 
paragraph: 

(i) Do not address appeals by 
laboratories regarding accreditation 
decisions by ABs. Appeals to decisions 
made by ABs regarding the accreditation 
status of any laboratory must be filed 
directly with the AB in accordance with 
agreements in place between the 
laboratory and the AB. 

(ii) Are not designed to handle 
allegations of unethical or illegal actions 
as described in paragraph (d)(2)(iii) of 
this section. 

(iii) Do not address complaints 
involving contractual requirements 
between a laboratory and its client. All 
contracting issues must be resolved with 
the contracting officer. 

(3) Procedures. (i) All complaints 
must be filed in writing to the EDQW 
chair. All complaints must provide the 
basis for the complaint (i.e., the specific 
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process or requirement in the DoD ELAP 
or the DoD QSM that has not been 
satisfied or is believed to need 
changing) and supporting 
documentation, including descriptions 
of attempts to resolve the complaint by 
the laboratory or the AB. 

(ii) Upon receipt of the complaint, the 
DoD EDQW chair will assign a unique 
identifier to the complaint, send a 
notice of acknowledgement to the 
complainant, and forward a copy of the 
complaint to the EDQW component 
principals. 

(iii) In consultation with the EDQW 
component principals, the DoD EDQW 
chair will make a preliminary 
determination of the validity of the 
complaint. Following preliminary 
review, the actions available to the DoD 
EDQW chair include: 

(A) If the DoD EDQW chair 
determines the complaint should be 
handled directly between the 
complainant and the subject of the 
complaint, the DoD EDQW will refer the 
complaint to the laboratory, or AB, as 
appropriate. The DoD EDQW will notify 
the complainant of the referral, but will 
take no further action with respect to 
investigation of the complaint. The 
subject of the complaint will be 
expected to respond to the complainant 
in accordance with their established 
procedures and timelines. A copy of the 
response will be provided to the DoD 
EDQW. 

(B) If insufficient information has 
been provided to determine whether the 
complaint has merit, the DoD EDQW 
will return the complaint to the 
complainant with a request for 
additional supporting documentation. 

(C) If the complaint appears to have 
merit and the parties to the complaint 
have been unable to resolve it, the DoD 
EDQW will investigate the complaint 
and recommend actions for its 
resolution. 

(D) If available information does not 
support the complaint, the DoD EDQW 
may reject the complaint. 

(E) If the complaint alleges 
inappropriate laboratory practices or 
other misconduct, the DoD EDQW chair 
will consult legal counsel to determine 
the recommended course of action. 

(iv) In all cases, the DoD EDQW will 
notify the complainant and any other 
entity involved in the complaint and 
explain the response of the EDQW to the 
complaint. 

(4) Continual improvement. The DoD 
EDQW will look into root causes and 
trends in complaints to help identify 
actions that should be taken by the DoD 
EDQW, or any parties involved with 
DoD ELAP, to prevent recurrence of 
problems that led to the complaints. 

(5) Data and records management. 
Through NAVSEASYSCOM, the DoD 
EDQW will maintain copies of all 
complaint documentation in accordance 
with Secretary of the Navy Manual M– 
5210.1. 

Dated: November 14, 2016. 
Aaron Siegel, 
Alternate OSD Federal Register Liaison 
Officer, Department of Defense. 
[FR Doc. 2016–27645 Filed 11–16–16; 8:45 am] 

BILLING CODE 5001–06–P 

DEPARTMENT OF HOMELAND 
SECURITY 

Coast Guard 

33 CFR Part 165 

[Docket Number USCG–2016–0675] 

RIN 1625–AA87 

Security Zone; Potomac River and 
Anacostia River, and Adjacent Waters; 
Washington, DC 

AGENCY: Coast Guard, DHS. 
ACTION: Final rule. 

SUMMARY: The Coast Guard is 
establishing a series of security zones in 
the National Capital Region (NCR) on 
specified waters of the Potomac River 
and Anacostia River, and adjacent 
waters during increased security events. 
This action is necessary to prevent 
terrorist acts and incidents immediately 
before, during, and after events held 
within the NCR, whenever such an 
event exists, as determined by the 
Captain of the Port Maryland-National 
Capital Region. This rule prohibits 
vessels and persons from entering the 
security zone and requires vessels and 
persons in the security zone to depart 
the security zone, unless specifically 
exempt under the provisions in this rule 
or granted specific permission from the 
Coast Guard Captain of the Port 
Maryland-National Capital Region. The 
regulations will enhance the safety and 
security of persons and property within 
the Nation’s Capital, while minimizing, 
to the extent possible, the impact on 
commerce and legitimate waterway use. 
DATES: This rule is effective December 
19, 2016. 
ADDRESSES: To view documents 
mentioned in this preamble as being 
available in the docket, go to http://
www.regulations.gov, type USCG–2016– 
0675 in the ‘‘SEARCH’’ box and click 
‘‘SEARCH.’’ Click on Open Docket 
Folder on the line associated with this 
rule. 

FOR FURTHER INFORMATION CONTACT: If 
you have questions on this rule, call or 
email Mr. Ronald L. Houck, at Sector 
Maryland-National Capital Region 
Waterways Management Division, U.S. 
Coast Guard; telephone 410–576–2674, 
email Ronald.L.Houck@uscg.mil. 
SUPPLEMENTARY INFORMATION: 

I. Table of Abbreviations 

CFR Code of Federal Regulations 
COTP Captain of the Port 
DHS Department of Homeland Security 
FR Federal Register 
NPRM Notice of proposed rulemaking 
§ Section 
U.S.C. United States Code 

II. Background Information and 
Regulatory History 

On September 2, 2016, the Coast 
Guard published a notice of proposed 
rulemaking (NPRM) titled ‘‘Security 
Zone; Potomac River and Anacostia 
River, and adjacent waters; Washington, 
DC’’ in the Federal Register (81 FR 
60663). There we stated why we issued 
the NPRM, and invited comments on 
our proposed regulatory action related 
to this security zone. During the 
comment period that ended November 
1, 2016, we received no comments. 

III. Legal Authority and Need for Rule 

The Coast Guard is issuing this rule 
under authority in 33 U.S.C. 1231. The 
COTP determined that it is necessary to 
establish a series of security zones 
within the NCR. The purpose of these 
security zones is to ensure the safety of 
vessels and the relevant navigable 
waters before, during, and after the 
event. 

IV. Discussion of Comments, Changes, 
and the Rule 

As noted above, we received no 
comments on our NPRM published on 
September 2, 2016. There are no 
changes in the regulatory text of this 
rule from the proposed rule in the 
NPRM. 

This rule establishes a series of 
security zones on specified waters of the 
Potomac River, Anacostia River and 
adjacent waters. The security zones 
cover specified navigable waters within 
the NCR whenever an event that 
requires increased security is taking 
place. The duration of the zone is 
intended to ensure the safety of vessels 
and these navigable waters before, 
during, and after the event. No vessel or 
person would be permitted to enter the 
security zone without obtaining 
permission from the COTP or a 
designated representative. The COTP 
Maryland-National Capital Region will 
notify the maritime community, via 
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Broadcast Notice to Mariners (BNM), of 
the location and duration of the security 
zone as the increased security event 
dictates. The security zone established 
for a specific increased security event 
will consist of one or more of the 
security zones categorized below. 

Security zone one includes all 
navigable waters of the Potomac River, 
from shoreline to shoreline, bounded to 
the north by the Francis Scott Key 
(US–29) Bridge, at mile 113, and 
bounded to the south by a line drawn 
from the Virginia shoreline at Ronald 
Reagan Washington National Airport, at 
38°51′21.3″ N., 077°02′00.0″ W., 
eastward across the Potomac River to 
the District of Columbia shoreline at 
Hains Point at position 38°51′24.3″ N., 
077°01′19.8″ W., including the waters of 
the Boundary Channel, Pentagon 
Lagoon, Georgetown Channel Tidal 
Basin, and Roaches Run. Events that 
typically require enforcement of the 
zone include activities associated with 
the U.S. Presidential Inauguration and 
State funerals for former Presidents of 
the U.S. 

Security zone two includes all 
navigable waters of the Anacostia River, 
from shoreline to shoreline, bounded to 
the north by the John Philip Sousa 
(Pennsylvania Avenue) Bridge, at mile 
2.9, and bounded to the south by a line 
drawn from the District of Columbia 
shoreline at Hains Point at position 
38°51′24.3″ N., 077°01′19.8″ W., 
southward across the Anacostia River to 
the District of Columbia shoreline at 
Giesboro Point at position 38°50′52.4″ 
N., 077°01′10.9″ W., including the 
waters of the Washington Channel. 
Events that typically require 
enforcement of the zone include 
activities associated with the U.S. 
Presidential Inauguration and State 
funerals for former Presidents of the 
U.S. 

Security zone three includes all 
navigable waters of the Potomac River, 
from shoreline to shoreline, bounded to 
the north by a line drawn from the 
Virginia shoreline at Ronald Reagan 
Washington National Airport, at 
38°51′21.3″ N., 077°02′00.0″ W., 
eastward across the Potomac River to 
the District of Columbia shoreline at 
Hains Point at position 38°51′24.3″ N., 
077°01′19.8″ W., thence southward 
across the Anacostia River to the District 
of Columbia shoreline at Giesboro Point 
at position 38°50′52.4″ N., 077°01′10.9″ 
W., and bounded to the south by the 
Woodrow Wilson Memorial (I–95/I–495) 
Bridge, at mile 103.8. Events that 
typically require enforcement of the 
zone include activities associated with 
the U.S. Presidential Inauguration and 

State funerals for former Presidents of 
the U.S. 

The above zones may also be enforced 
for unplanned events requiring 
increased security, including but not 
limited to presidential nominating 
conventions; international summits and 
conferences; and meetings of 
international organizations. 

Security zone four includes all 
navigable waters of the Georgetown 
Channel of the Potomac River, 75 yards 
from the eastern shore measured 
perpendicularly to the shore, between 
the Long Railroad Bridge (the most 
eastern bridge of the 5-span, Fourteenth 
Street Bridge Complex) to the Theodore 
Roosevelt Memorial Bridge and all 
waters in between, totally including the 
waters of the Georgetown Channel Tidal 
Basin. This zone is enforced annually 
from 12:01 a.m. to 11:59 p.m. local time 
on July 4. 

Security zone five includes all 
navigable waters in the Potomac River, 
including the Boundary Channel and 
Pentagon Lagoon, bounded on the west 
by a line running north to south from 
points along the shoreline at 38°52′50″ 
N./077°03′25″ W., thence to 38°52′49″ 
N./077°03′25″ W.; and bounded on the 
east by a line running from points at 
38°53′10″ N./077°03′30″ W., thence 
northeast to 38°53′12″ N./077°03′26″ W., 
thence southeast to 38°52′31″ N./ 
077°02′34″ W., and thence southwest to 
38°52′28″ N./077°02′38″ W. This zone 
will be enforced on three days each 
year: Memorial Day (observed), 
September 11, and November 11. 
Specifically, the zone will be enforced 
from 10 a.m. until 1 p.m. on Memorial 
Day (observed); from 8 a.m. until 11:59 
a.m. on September 11; and from 10 a.m. 
until 1 p.m. on November 11. 

Security zone six includes all 
navigable waters of the Potomac River, 
from shoreline to shoreline, bounded on 
the north by the Francis Scott Key (U.S. 
Route 29) Bridge at mile 113.0, 
downstream to and bounded on the 
south by the Woodrow Wilson 
Memorial (I–95/I–495) Bridge, at mile 
103.8, including the waters of the 
Boundary Channel, Pentagon Lagoon, 
Georgetown Channel Tidal Basin, and 
Roaches Run; and all waters of the 
Anacostia River, from shoreline to 
shoreline, bounded on the north by the 
John Philip Sousa (Pennsylvania 
Avenue) Bridge, at mile 2.9, 
downstream to and bounded on the 
south by its confluence with the 
Potomac River. This zone will be 
enforced annually for the State of the 
Union Address, starting at 9 a.m. on the 
day of the State of the Union Address 
through 2 a.m. the following day. 

V. Regulatory Analyses 

We developed this rule after 
considering numerous statutes and 
Executive orders related to rulemaking. 
Below we summarize our analyses 
based on a number of these statutes and 
Executive orders, and we discuss First 
Amendment rights of protestors. 

A. Regulatory Planning and Review 

Executive Orders 12866 and 13563 
direct agencies to assess the costs and 
benefits of available regulatory 
alternatives and, if regulation is 
necessary, to select regulatory 
approaches that maximize net benefits. 
Executive Order 13563 emphasizes the 
importance of quantifying both costs 
and benefits, of reducing costs, of 
harmonizing rules, and of promoting 
flexibility. This rule has not been 
designated a ‘‘significant regulatory 
action,’’ under Executive Order 12866. 
Accordingly, it has not been reviewed 
by the Office of Management and 
Budget. 

This regulatory action determination 
is based on the size, location, duration 
and time of year of the security zones. 
The Coast Guard determined that this 
rulemaking would not be a significant 
regulatory action for the following 
reasons: Security zones one, two and 
three are expected to be enforced for 
only a week or two at a time and on 
only a few occasions per year. 
Additionally, the Coast Guard designed 
the areas for security zones one, two and 
three to cover only a portion of the 
navigable waterways while still 
sustaining the flow of commerce, and 
mariners may request permission from 
the COTP Maryland-National Capital 
Region or the designated representative 
to transit the zone. Security zones four 
and five are expected to be enforced for 
only less than 24 hours at a time and on 
only a few occasions per year. 
Additionally, the Coast Guard designed 
the areas for security zones four and five 
to cover only a small portion of the 
navigable waterways, waterway users 
may transit the Potomac River around 
the areas, and mariners may request 
permission from the COTP Maryland- 
National Capital Region or the 
designated representative to transit the 
zone. Security zone six is expected to be 
enforced for only less than 24 hours at 
a time and on only on one occasion per 
year when vessel traffic is normally low. 
Additionally, the Coast Guard designed 
the area for security zone six to cover 
only a portion of the navigable 
waterways while still sustaining the 
flow of commerce, and mariners may 
request permission from the COTP 
Maryland-National Capital Region or the 
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designated representative to transit the 
zone. Moreover, the Coast Guard would 
issue a Broadcast Notice to Mariners via 
VHF–FM marine channel 16 about the 
zone, and the rule would allow vessels 
to seek permission to enter the zone. 

B. Impact on Small Entities 
The Regulatory Flexibility Act of 

1980, 5 U.S.C. 601–612, as amended, 
requires Federal agencies to consider 
the potential impact of regulations on 
small entities during rulemaking. The 
term ‘‘small entities’’ comprises small 
businesses, not-for-profit organizations 
that are independently owned and 
operated and are not dominant in their 
fields, and governmental jurisdictions 
with populations of less than 50,000. 
The Coast Guard received no comments 
from the Small Business Administration 
on this rulemaking. The Coast Guard 
certifies under 5 U.S.C. 605(b) that this 
rule will not have a significant 
economic impact on a substantial 
number of small entities. 

While some owners or operators of 
vessels intending to transit the safety 
zone may be small entities, for the 
reasons stated in section V.A above, this 
rule will not have a significant 
economic impact on any vessel owner 
or operator. 

Under section 213(a) of the Small 
Business Regulatory Enforcement 
Fairness Act of 1996 (Pub. L. 104–121), 
we want to assist small entities in 
understanding this rule. If the rule 
would affect your small business, 
organization, or governmental 
jurisdiction and you have questions 
concerning its provisions or options for 
compliance, please contact the person 
listed in the FOR FURTHER INFORMATION 
CONTACT section. 

Small businesses may send comments 
on the actions of Federal employees 
who enforce, or otherwise determine 
compliance with, Federal regulations to 
the Small Business and Agriculture 
Regulatory Enforcement Ombudsman 
and the Regional Small Business 
Regulatory Fairness Boards. The 
Ombudsman evaluates these actions 
annually and rates each agency’s 
responsiveness to small business. If you 
wish to comment on actions by 
employees of the Coast Guard, call 1– 
888–REG–FAIR (1–888–734–3247). The 
Coast Guard will not retaliate against 
small entities that question or complain 
about this rule or any policy or action 
of the Coast Guard. 

C. Collection of Information 
This rule will not call for a new 

collection of information under the 
Paperwork Reduction Act of 1995 (44 
U.S.C. 3501–3520). 

D. Federalism and Indian Tribal 
Governments 

A rule has implications for federalism 
under Executive Order 13132, 
Federalism, if it has a substantial direct 
effect on the States, on the relationship 
between the national government and 
the States, or on the distribution of 
power and responsibilities among the 
various levels of government. We have 
analyzed this rule under that Order and 
have determined that it is consistent 
with the fundamental federalism 
principles and preemption requirements 
described in Executive Order 13132. 

Also, this rule does not have tribal 
implications under Executive Order 
13175, Consultation and Coordination 
with Indian Tribal Governments, 
because it does not have a substantial 
direct effect on one or more Indian 
tribes, on the relationship between the 
Federal Government and Indian tribes, 
or on the distribution of power and 
responsibilities between the Federal 
Government and Indian tribes. If you 
believe this rule has implications for 
federalism or Indian tribes, please 
contact the person listed in the FOR 
FURTHER INFORMATION CONTACT section. 

E. Unfunded Mandates Reform Act 

The Unfunded Mandates Reform Act 
of 1995 (2 U.S.C. 1531–1538) requires 
Federal agencies to assess the effects of 
their discretionary regulatory actions. In 
particular, the Act addresses actions 
that may result in the expenditure by a 
State, local, or tribal government, in the 
aggregate, or by the private sector of 
$100,000,000 (adjusted for inflation) or 
more in any one year. Though this rule 
will not result in such an expenditure, 
we do discuss the effects of this rule 
elsewhere in this preamble. 

F. Environment 

We have analyzed this rule under 
Department of Homeland Security 
Management Directive 023–01 and 
Commandant Instruction M16475.lD, 
which guide the Coast Guard in 
complying with the National 
Environmental Policy Act of 1969 (42 
U.S.C. 4321–4370f), and have 
determined that this action is one of a 
category of actions that do not 
individually or cumulatively have a 
significant effect on the human 
environment. This rule involves 
security zones that would prohibit entry 
on specified waters of the Potomac 
River and Anacostia River, and adjacent 
waters, during increased security 
events. It is categorically excluded from 
further review under paragraph 34(g) of 
Figure 2–1 of the Commandant 
Instruction. An environmental analysis 

checklist supporting this determination 
and a Categorical Exclusion 
Determination are available in the 
docket where indicated under 
ADDRESSES. We seek any comments or 
information that may lead to the 
discovery of a significant environmental 
impact from this rule. 

G. Protest Activities 

The Coast Guard respects the First 
Amendment rights of protesters. 
Protesters are asked to contact the 
person listed in the FOR FURTHER 
INFORMATION CONTACT section to 
coordinate protest activities so that your 
message can be received without 
jeopardizing the safety or security of 
people, places or vessels. 

List of Subjects in 33 CFR Part 165 

Harbors, Marine safety, Navigation 
(water), Reporting and recordkeeping 
requirements, Security measures, 
Waterways. 

For the reasons discussed in the 
preamble, the Coast Guard amends 33 
CFR part 165 as follows: 

PART 165—REGULATED NAVIGATION 
AREAS AND LIMITED ACCESS AREAS 

■ 1. The authority citation for part 165 
continues to read as follows: 

Authority: 33 U.S.C. 1231; 50 U.S.C. 191, 
195; 33 CFR 1.05–1, 6.04–1, 6.04–6, and 
160.5; Department of Homeland Security 
Delegation No. 0170.1. 

■ 2. Revise § 165.508 to read as follows: 

§ 165.508 Security Zone; Potomac River 
and Anacostia River, and adjacent waters; 
Washington, DC. 

(a) Location. Coordinates used in this 
paragraph are based on NAD83. The 
following areas are security zones: 

(1) Zone 1. All navigable waters of the 
Potomac River, from shoreline to 
shoreline, bounded to the north by the 
Francis Scott Key (US–29) Bridge, at 
mile 113, and bounded to the south by 
a line drawn from the Virginia shoreline 
at Ronald Reagan Washington National 
Airport, at 38°51′21.3″ N., 077°02′00.0″ 
W., eastward across the Potomac River 
to the District of Columbia shoreline at 
Hains Point at position 38°51′24.3″ N., 
077°01′19.8″ W., including the waters of 
the Boundary Channel, Pentagon 
Lagoon, Georgetown Channel Tidal 
Basin, and Roaches Run; 

(2) Zone 2. All navigable waters of the 
Anacostia River, from shoreline to 
shoreline, bounded to the north by the 
John Philip Sousa (Pennsylvania 
Avenue) Bridge, at mile 2.9, and 
bounded to the south by a line drawn 
from the District of Columbia shoreline 
at Hains Point at position 38°51′24.3″ 
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N., 077°01′19.8″ W., southward across 
the Anacostia River to the District of 
Columbia shoreline at Giesboro Point at 
position 38°50′52.4″ N., 077°01′10.9″ 
W., including the waters of the 
Washington Channel; 

(3) Zone 3. All navigable waters of the 
Potomac River, from shoreline to 
shoreline, bounded to the north by a 
line drawn from the Virginia shoreline 
at Ronald Reagan Washington National 
Airport, at 38°51′21.3″ N., 077°02′00.0″ 
W., eastward across the Potomac River 
to the District of Columbia shoreline at 
Hains Point at position 38°51′24.3″ N., 
077°01′19.8″ W., thence southward 
across the Anacostia River to the District 
of Columbia shoreline at Giesboro Point 
at position 38°50′52.4″ N., 077°01′10.9″ 
W., and bounded to the south by the 
Woodrow Wilson Memorial (I–95/I–495) 
Bridge, at mile 103.8. 

(4) Zone 4. All navigable waters of the 
Georgetown Channel of the Potomac 
River, 75 yards from the eastern shore 
measured perpendicularly to the shore, 
between the Long Railroad Bridge (the 
most eastern bridge of the 5-span, 
Fourteenth Street Bridge Complex) to 
the Theodore Roosevelt Memorial 
Bridge; and all waters in between, 
totally including the waters of the 
Georgetown Channel Tidal Basin. 

(5) Zone 5. All navigable waters in the 
Potomac River, including the Boundary 
Channel and Pentagon Lagoon, bounded 
on the west by a line running north to 
south from points along the shoreline at 
38°52′50″ N., 077°03′25″ W., thence to 
38°52′49″ N., 077°03′25″ W.; and 
bounded on the east by a line running 
from points at 38°53′10″ N., 077°03′30″ 
W., thence northeast to 38°53′12″ N., 
077°03′26″ W., thence southeast to 
38°52′31″ N., 077°02′34″ W., and thence 
southwest to 38°52′28″ N., 077°02′38″ 
W. 

(6) Zone 6. All navigable waters 
described in paragraphs (a)(1) through 
(a)(3) of this section. 

(b) Regulations. The general security 
zone regulations found in 33 CFR 
165.33 apply to the security zones 
created by this section, § 165.508. 

(1) Entry into or remaining in a zone 
listed in paragraph (a) in this section is 
prohibited unless authorized by the 
Coast Guard Captain of the Port 
Maryland-National Capital Region. 
Public vessels and vessels already at 
berth at the time the security zone is 
implemented do not have to depart the 
security zone. All vessels underway 
within the security zone at the time it 
is implemented are to depart the zone 
at the time the security zone is 
implemented. 

(2) Persons desiring to transit the area 
of the security zone must first obtain 

authorization from the Captain of the 
Port Maryland-National Capital Region 
or his or her designated representative. 
To seek permission to transit the area, 
the Captain of the Port Maryland- 
National Capital Region and his or her 
designated representatives can be 
contacted at telephone number 410– 
576–2693 or on Marine Band Radio, 
VHF–FM channel 16 (156.8 MHz). The 
Coast Guard vessels enforcing this 
section can be contacted on Marine 
Band Radio, VHF–FM channel 16 (156.8 
MHz). Upon being hailed by a U.S. 
Coast Guard vessel, or other Federal, 
State, or local agency vessel, by siren, 
radio, flashing light, or other means, the 
operator of a vessel shall proceed as 
directed. If permission is granted, all 
persons and vessels must comply with 
the instructions of the Captain of the 
Port Maryland-National Capital Region 
or his designated representative and 
proceed at the minimum speed 
necessary to maintain a safe course 
while within the zone. 

(3) The U.S. Coast Guard may be 
assisted in the patrol and enforcement 
of the security zones listed in paragraph 
(a) in this section by Federal, State, and 
local agencies. 

(c) Definitions. As used in this 
section: 

Captain of the Port Maryland- 
National Capital Region means the 
Commander, U.S. Coast Guard Sector 
Maryland-National Capital Region or 
any Coast Guard commissioned, warrant 
or petty officer who has been authorized 
by the Captain of the Port to act on his 
or her behalf. 

Designated representative means any 
Coast Guard commissioned, warrant, or 
petty officer who has been authorized 
by the Captain of the Port Maryland- 
National Capital Region to assist in 
enforcing the security zones described 
in paragraph (a) of this section. 

Public vessel means a vessel that is 
owned or demise-(bareboat) chartered 
by the government of the United States, 
by a State or local government, or by the 
government of a foreign country and 
that is not engaged in commercial 
service. 

(d) Enforcement. (1) In addition to the 
specified times in paragraphs (d)(2) 
through (4) of this section, the security 
zones created by this section will be 
enforced only upon issuance of a notice 
of enforcement by the Captain of the 
Port Maryland-National Capital Region. 
The Captain of the Port Maryland- 
National Capital Region will cause 
notice of enforcement of these security 
zones to be made by all appropriate 
means to the affected segments of the 
public of the enforcement dates and 
times of the security zones including 

publication in the Federal Register, in 
accordance with 33 CFR 165.7(a). Such 
means of notification may also include, 
but are not limited to Broadcast Notice 
to Mariners or Local Notice to Mariners. 

(2) Security Zone 4, established in 
paragraph (a)(4) of this section, will be 
enforced annually, from 12:01 a.m. to 
11:59 p.m. on July 4. 

(3) Security Zone 5, established in 
paragraph (a)(5) of this section, will be 
enforced annually on three dates: 
Memorial Day (observed), September 11, 
and November 11. Security Zone 5 will 
be enforced from 10 a.m. until 1 p.m. on 
Memorial Day (observed); from 8 a.m. 
until 11:59 a.m. on September 11; and 
from 10 a.m. until 1 p.m. on November 
11. 

(4) Security Zone 6, established in 
paragraph (a)(6) of this section, will be 
enforced annually on the day the State 
of the Union Address is delivered. 
Security Zone 6 will be enforced from 
9 a.m. on the day of the State of the 
Union Address until 2 a.m. on the 
following day. 

(e) Suspension of enforcement. (1) 
The Captain of the Port Maryland- 
National Capital Region may suspend 
enforcement of the enforcement period 
in paragraphs (d)(1) through(4) in this 
section earlier than listed in the notice 
of enforcement. Should the Captain of 
the Port Maryland-National Capital 
Region suspend the zone earlier than 
the duration listed, he or she will make 
the public aware of this suspension by 
Broadcast Notice to Mariners and/or on- 
scene notice by his or her designated 
representative. 

Dated: November 9, 2016. 
Lonnie P. Harrison, Jr., 
Captain, U.S. Coast Guard, Captain of the 
Port Maryland-National Capital Region. 
[FR Doc. 2016–27628 Filed 11–16–16; 8:45 am] 

BILLING CODE 9110–04–P 

DEPARTMENT OF EDUCATION 

34 CFR Parts 612 and 686 

[Docket ID ED–2014–OPE–0057] 

RIN 1840–AD07 

Teacher Preparation Issues 

Correction 

In rule document 2016–24856 
beginning on page 75494 in the issue of 
Monday, October 31, 2016, make the 
following correction: 

On page 75494, in the first column, 
the DATES section should read as 
follows: 

DATES: The regulations in 34 CFR part 
612 are effective November 30, 2016. 
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The amendments to part 686 are 
effective on July 1, 2017, except for 
amendatory instructions 4.A., 4.B., 
4.C.iv., 4.C.x. and 4.C.xi., amending 34 
CFR 686.2(d) and (e), which are 
effective on July 1, 2021. 
[FR Doc. C1–2016–24856 Filed 11–16–16; 8:45 am] 

BILLING CODE 1301–00–D 

ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Part 271 

[EPA–R07–RCRA–2016–0637; FRL–9955– 
25–Region 7] 

State of Nebraska; Authorization of 
State Hazardous Waste Management 
Program 

AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Direct final rule. 

SUMMARY: Nebraska has applied to the 
Environmental Protection Agency (EPA) 
for final authorization of revisions to its 
hazardous waste program under the 
Resource Conservation and Recovery 
Act (RCRA). EPA has determined that 
these revisions satisfy all requirements 
needed to qualify for final authorization 
and is authorizing Nebraska’s revisions 
through this direct final rule. 
DATES: This final authorization will 
become effective on January 17, 2017, 
unless EPA receives adverse written 
comments by December 19, 2016. If EPA 
receives such comments, we will 
publish a timely withdrawal of this 
direct final rule in the Federal Register 
informing the public that this rule will 
not take effect. 
ADDRESSES: Submit your comments, 
identified by Docket ID No. EPA–R07– 
RCRA–2016–0637, to http://
www.regulations.gov. Follow the online 
instructions for submitting comments. 
Once submitted, comments cannot be 
edited or removed from Regulations.gov. 
EPA may publish any comment received 
to its public docket. Do not submit 
electronically any information you 
consider to be Confidential Business 
Information (CBI) or other information 
whose disclosure is restricted by statute. 
Multimedia submissions (audio, video, 
etc.) must be accompanied by a written 
comment. The written comment is 
considered the official comment and 
should include discussion of all points 
you wish to make. EPA will generally 
not consider comments or comment 
contents located outside of the primary 
submission (i.e. on the web, cloud, or 
other file sharing system). For 
additional submission methods, the full 

EPA public comment policy, 
information about CBI or multimedia 
submissions, and general guidance on 
making effective comments, please visit 
http://www2.epa.gov/dockets/ 
commenting-epa-dockets. 
FOR FURTHER INFORMATION CONTACT: Lisa 
Haugen, EPA Region 7, Enforcement 
Coordination Office, 11201 Renner 
Boulevard, Lenexa, Kansas 66219, 
phone number: (913) 551–7877, and 
email address: haugen.lisa@epa.gov. 
SUPPLEMENTARY INFORMATION: In the 
‘‘Proposed Rules’’ section of this 
Federal Register, we are publishing a 
separate document that will serve as the 
proposal to authorize the revisions. EPA 
believes this action is not controversial 
and does not expect comments that 
oppose it. Unless EPA receives written 
comments that oppose this 
authorization during the comment 
period, the decision to authorize 
Nebraska’s revisions to its hazardous 
waste program will take effect. If EPA 
receives comments that oppose this 
action, EPA will publish a document in 
the Federal Register withdrawing 
today’s direct final rule before it takes 
effect. 

Authorization of State-Initiated 
Changes 

A. Why are revisions to State programs 
necessary? 

States which have received final 
authorization from EPA under RCRA 
section 3006(b), 42 U.S.C. 6926(b), must 
maintain a hazardous waste program 
that is equivalent to, consistent with, 
and no less stringent than the Federal 
hazardous waste program. As the 
Federal program is revised, the states 
must change their programs and ask the 
EPA to authorize the changes. Changes 
to state hazardous waste programs may 
be necessary when Federal or state 
statutory or regulatory authority is 
modified or when certain other changes 
occur. Most commonly, states must 
change their programs because of 
changes to EPA’s regulations in 40 Code 
of Federal Regulations (CFR) parts 124, 
260 through 268, 270, 273 and 279. 
States can also initiate their own 
changes to their hazardous waste 
program and these changes must then be 
authorized. 

B. What decisions have we made in this 
rule? 

EPA concludes that Nebraska’s 
application to revise its authorized 
program meets all of the statutory and 
regulatory requirements established by 
RCRA. Therefore, EPA is granting 
Nebraska final authorization to operate 
its hazardous waste program with the 

revisions described in the authorization 
application. Nebraska has responsibility 
for permitting Treatment, Storage, and 
Disposal Facilities (TSDFs) within its 
borders (except in Indian Country) and 
for carrying out the aspects of the RCRA 
program described in its revised 
program application, subject to the 
limitations of the Hazardous and Solid 
Waste Amendments of 1984 (HSWA). 
New Federal requirements and 
prohibitions imposed by Federal 
regulations that EPA promulgates under 
the authority of HSWA take effect in 
authorized states before they are 
authorized for the requirements. Thus, 
EPA will implement those requirements 
and prohibitions in Nebraska, including 
issuing permits, until Nebraska is 
granted authorization to do so. 

C. What is the effect of this 
authorization decision? 

The effect of this decision is that a 
facility in Nebraska subject to RCRA 
will now have to comply with the 
authorized state requirements instead of 
the equivalent Federal requirements in 
order to comply with RCRA. Nebraska 
has enforcement responsibilities under 
its state hazardous waste program for 
violations of such program, but EPA 
retains its authority under RCRA 
sections 3007, 3008, 3013, and 7003, 
which include, among others, authority 
to: (1) Perform inspections, and require 
monitoring, tests, analyses, or reports; 
and (2) Enforce RCRA requirements and 
suspend or revoke permits. This action 
does not impose additional 
requirements on the regulated 
community because the regulations for 
which Nebraska is being authorized by 
this direct final action are already 
effective and are not changed by this 
action. 

D. Why wasn’t there a proposed rule 
before this rule? 

Along with this direct final rule, EPA 
is publishing a separate document in the 
‘‘Proposed Rules’’ section of this 
Federal Register that serves as the 
proposal to authorize these state 
program revisions. EPA did not publish 
a proposal before this direct final action 
because EPA views this action as a 
routine program change and does not 
expect comments that oppose its 
approval. EPA is providing an 
opportunity for public comment now, as 
described in Section E of this document. 

E. What happens if EPA receives 
comments that oppose this action? 

If EPA receives comments that oppose 
this authorization, we will withdraw 
this rule by publishing a document in 
the Federal Register before the rule 
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becomes effective. EPA will base any 
further decision on the authorization of 
Nebraska’s program revisions on the 
proposal mentioned in the previous 
section, after considering all comments 
received during the comment period. 
EPA will then address all such 
comments in a later final rule. You may 
not have another opportunity to 
comment. If you want to comment on 
this authorization, you must do so at 
this time. 

If EPA receives comments that oppose 
only the authorization of a particular 
revision to the State hazardous waste 
program, we will withdraw only that 
part of this action, and the authorization 
of the program revisions that the 
comments do not oppose will become 
effective on the date specified above. 
The Federal Register withdrawal 
document will specify which part of the 
authorization will become effective and 
which part is being withdrawn. 

F. For what has Nebraska previously 
been authorized? 

Nebraska initially received final 
authorization on January 24, 1985, 
effective February 7, 1985 (50 FR 3345), 
to implement the RCRA hazardous 
waste management program. Nebraska 
received authorization for revisions to 
its program on October 4, 1985, effective 
December 3, 1988 (53 FR 38950); June 
25, 1996, effective August 26, 1996 (61 
FR 32699); April 10, 2003, effective June 
9, 2003 (68 FR 17553); October 4, 2004, 
effective December 3, 2004 (69 FR 
59139); and December 30, 2008, 
effective September 24, 2010 (75 FR 
58328). 

G. What changes are we authorizing 
with this action? 

On September 21, 2016, Nebraska 
submitted its final application seeking 
authorization of hazardous waste 
program revisions in accordance with 
40 CFR 271.21. The State’s 

authorization package includes an 
updated Program Description, a General 
Memorandum of Agreement (MOA), a 
Corrective Action MOA between the 
EPA and the Nebraska Department of 
Environmental Quality (NDEQ), a copy 
of title 128 of the Nebraska 
Administrative Code, as amended on 
July 6, 2016, and an Attorney General’s 
Statement. The State has made 
amendments to the provisions listed in 
the table which follows. The State’s 
laws and regulations, amended by these 
provisions, provide authority which 
remains equivalent to, no less stringent 
than, and not broader in scope than the 
Federal laws and regulations. 
Nebraska’s regulatory references are to 
title 128 or title 129, as noted, of the 
Nebraska Administrative Code, as 
amended on July 6, 2016. We are 
granting Nebraska final authorization to 
carry out the following provisions of the 
State’s program in lieu of the Federal 
program. 

Federal requirement 40 CFR Analogous Nebraska authority Title 128 

Changes Analogous to Part 124 

124.31(a) .................................................................................................. 13–001.03 & 13–001.05 
124.31(b) 31(c) ........................................................................................ 13–016.01–.02 
124.31(d) (all) .......................................................................................... 13–016.03, .03(A) (all) and .03(B) (all) 
124.32(a) .................................................................................................. 13–001.04 & .05 
124.32(b)–(c) ............................................................................................ 13–017.01–.02 
124.33(a) .................................................................................................. 13–001.06 
124.33(b)–(f) ............................................................................................. 13–018.01–.05 

Changes Analogous to Part 260 

260.10 ‘‘contained’’ ................................................................................... 1–023 (all) 
260.10 ‘‘corrective action management unit (CAMU)’’ ............................. 1–027 
260.10 ‘‘designated facility’’ ...................................................................... 1–037 (all) 
260.10 ‘‘disposal facility’’ .......................................................................... 1–043 
260.10 ‘‘facility’’ (2) and (3) ...................................................................... 1–052.02–.03 
260.10 ‘‘Hazardous secondary material’’ ................................................. 1–063 
260.10 ‘‘Hazardous secondary material generator’’ ................................. 1–064 
260.10 ‘‘Intermediate facility’’ ................................................................... 1–079 
260.10 ‘‘lamp’’ ........................................................................................... 25–008.06 
260.10 ‘‘Land-based unit’’ ........................................................................ 1–081 
260.10 ‘‘landfill’’ ........................................................................................ 1–082 
260.10 ‘‘manifest’’ ..................................................................................... 1–089 
260.10 ‘‘manifest tracking number’’ .......................................................... 1–090 
260.10 ‘‘miscellaneous unit’’ ..................................................................... 1–092 
260.10 ‘‘no free liquids’’ ............................................................................ 1–096 
260.10 ‘‘Remanufacturing’’ ....................................................................... 1–110 
260.10 ‘‘remediation waste’’ ..................................................................... 1–111 
260.10 ‘‘remediation waste management site’’ ........................................ 1–112 
260.10 ‘‘staging pile’’ ................................................................................ 1–123 
260.10 ‘‘Transfer facility’’ .......................................................................... 1–133 
260.10 ‘‘universal waste’’ ......................................................................... 25–008.13 (all) 
260.10 ‘‘wipe’’ ........................................................................................... 1–153 
260–11 References .................................................................................. 1–003 
260.30 ....................................................................................................... 5–001 and 001.01 
260.30(b)–(f) ............................................................................................. 5–001.01B–.01F 
260.31(c); 260.31(c)(1)–(5) ...................................................................... 5–001.04 (all) 
260.31(d)(all) ............................................................................................ 5–001.05 (all) 
260.33 (Section heading and introductory text) ....................................... 5–003 
260.33(a) .................................................................................................. 5–003.01 
260.33(c)–(e) ............................................................................................ 5–003.03–.05 
260.34(all) ................................................................................................. 5–004 (all) 
260.42 section heading ............................................................................ 5–008 
260.42(a) (all) .......................................................................................... 5–008.01 (all) 
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Federal requirement 40 CFR Analogous Nebraska authority Title 128 

260.42(b) .................................................................................................. 5–008.02 
260.43 (all) ............................................................................................... 5–009 (all) 

Changes Analogous to Part 261 

261.1(c)(4) ................................................................................................ 2–002.03 
261.1(c)(8) ................................................................................................ 2–002.07 
261.2(b)(3)–(4) .......................................................................................... 2–003.02A3–A4 
261.2(c)(3) except references to 261.4(a)(17) ......................................... 2–003.03C 
261.2(c)(4) table 1 except references to 261.4(a)(17) ............................. 2–003.03/Table 1 
261.2(g) .................................................................................................... 2–003.07 
261.4(a)(23) (all) ...................................................................................... 2–008.25 
261.4(a)(24) (all) ...................................................................................... 2–008.26 
261.4(a)(26) (all) ...................................................................................... 2–008.24 
261.4(a)(27) (all) ...................................................................................... 2–008.27 
261.4(b)(15) (all) ...................................................................................... 2–009.13 (all) 
261.4(b)(18) (all) ...................................................................................... 2–009.14 
261.4(g) (all) ............................................................................................. 2–014.01 (all) 
261.6(c)(1) ................................................................................................ 7–005 
261.7(b)(1)(iii)(A)–(B) ................................................................................ 2–015.03C–.03D 
261.9(b),(c)–(d) ......................................................................................... 25–001.01B,.01C–D 
261.32(a) adding K181 ............................................................................. 3–014, Table 5 
261.32(b)–(d) ............................................................................................ 3–014.01 
Subpart H—Financial Requirements for Management of Excluded Haz-

ardous Secondary Materials 261.140–261.151.
3–022 

Subpart I—Use and Management of Containers 261.170–261.179 ........ 3–023 
Subpart J—Tank Systems 261.190–261.200 .......................................... 3–024 
Subpart M—Emergency Preparedness and Response for Management 

of Excluded Hazardous Secondary Materials 261.400–261.420.
3–025 

Subpart AA—Air Emission Standards for Process Vents 261.1030– 
261.1035.

3–026 

Subpart BB—Air Emission Standards for Equipment Leaks 261.1050– 
261.1064.

3–027 

Subpart CC—Air Emission Standards for Tanks and Containers 
261.1080–261.1089.

3–028 

261 Appendix VII Adding K181 ................................................................ Appendix II 
261 Appendix VIII Adding o-Anisidine (2-methoxyaniline); p-Cresidine; 

2-4-Dimethylaniline (2,4-xylidine); 1,2-Phenylenediamine; and 1-3- 
Phenylenediamine.

Appendix I 

Changes Analogous to Part 262 

262.20(a)(1) .............................................................................................. 10–002.01A 
262.21 (all) ............................................................................................... 10–002.01A1 
262.27 (all) ............................................................................................... 10–002.14 (all) 
262.32(b) .................................................................................................. 10–003.01D 
262.33 ....................................................................................................... 10–003.01E 
262.34(m) (all) ......................................................................................... 10–004.06 (all) 
262.54(c) and (e) ...................................................................................... 10–006 
262.60(c)–(e) ............................................................................................ 10–006 
262/Appendix ............................................................................................ 10–002.01A 
262.34(a)(1)(i) ........................................................................................... 10–004.01A6 
262.34(a)(1)(ii) .......................................................................................... 10–004.01B 
262.34(a)(4) .............................................................................................. 10–004.01H 
262.34(d)(2) .............................................................................................. 9–007.03C 

Changes Analogous to Part 263 

263.20(a)(1)–(2) ........................................................................................ 11–006.01 and 006.01A 
263.20(g) (all) .......................................................................................... 11–006.07 (all) 
263.21(b)(1) .............................................................................................. 11–006.10 
263.21(b) (all) .......................................................................................... 11–006.10A (all) 

Changes Analogous to Part 264 

264.1(g)(11)(ii)–(iv) ................................................................................... 21–001 
264.1(j) (all) .............................................................................................. 21–001.04 (all) 
264.3 ......................................................................................................... 21–001.05 
Subpart B—GENERAL FACILITY STANDARDS 264.10 and 264.12– 

264.19.
21–002 

Subpart E—MANIFEST SYSTEM, RECORDKEEPING, AND REPORT-
ING 264.70–264.77.

21–005 

Subpart F—RELEASES FROM SOLID WASTE MANAGEMENT UNITS 
264.90–264.101.

21–006 (For discussion of 21–006.01 see section H of this notice.) 
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Subpart G—CLOSURE AND POST-CLOSURE 264.110–264.120 ......... 21–007 
Subpart H—FINANCIAL REQUIREMENTS 264.140–264.151 ................ 21–008 
Subpart I—USE AND MANAGEMENT OF CONTAINERS 264.170– 

264.179.
21–009 

Subpart J—TANK SYSTEMS 264.190–264.200 ..................................... 21–010 
Subpart K—SURFACE IMPOUNDMENTS 264.220–264.232 ................. 21–011 
Subpart S—SPECIAL PROVISIONS FOR CLEANUP 264.550–264.555 21–016 (For discussion of 21–016.01 see section H of this notice.) 
Subpart X—MISCELLANEOUS UNITS 264.600–264.603 ...................... 21–018 
Subpart AA—AIR EMISSION STANDARDS FOR PROCESS VENTS 

264.1030–264.1036.
21–019 

Subpart BB—AIR EMISSION STANDARDS FOR EQUIPMENT LEAKS 
264.1050–264.1065.

21–020 

Subpart CC—AIR EMISSION STANDARDS FOR TANKS, SURFACE 
IMPOUNDMENTS, AND CONTAINERS 264.1080–264.1091.

21–021 

Changes Analogous to Part 265 

265.1(b) .................................................................................................... 22–001 
265.1(c)(14)(ii)–(iv) ................................................................................... 22–001.01K 
Subpart B—GENERAL FACILITY STANDARDS 40 CFR 265.10 and 

265.12–265.19.
22–002 

Subpart E—MANIFEST SYSTEM, RECORDKEEPING, AND REPORT-
ING 265.70–265.77.

22–005 

Subpart F—GROUND-WATER MONITORING 265.90–265.94 .............. 22–006 (For discussion of 22–006.01—006.05 see section H of this 
notice) 

Subpart G—CLOSURE AND POST-CLOSURE 265.110–265.121 ......... 22–007 
Subpart H—FINANCIAL REQUIREMENTS 265.140–265.150 ................ 22–008 
Subpart I—USE AND MANAGEMENT OF CONTAINERS 265.170– 

265.178.
22–009 

Subpart J—TANK SYSTEMS 265.190–265.200, and 265.202 ............... 22–010 
Subpart K—SURFACE IMPOUNDMENTS 265.220–265.231 ................. 22–011 
Subpart AA—AIR EMISSION STANDARDS FOR PROCESS VENTS 

265.1030–265.1035.
22–019 

Subpart BB—AIR EMISSION STANDARDS FOR EQUIPMENT LEAKS 
265.1050–265.1064.

22–020 

Subpart CC—AIR EMISSION STANDARDS FOR TANKS, SURFACE 
IMPOUNDMENTS, AND CONTAINERS 265.1080–265.1091.

22–021 

Appendix VI .............................................................................................. 22–027 

Changes Analogous to Part 266 

266.80(a) .................................................................................................. 7–012.01 and .02, including Table 

Changes Analogous to Part 268 

268.1 (all) ................................................................................................. 20–001.01–001.06 
268.2 ......................................................................................................... 20–002 
268.2(c) ..................................................................................................... 20–002.03 
268.3(a)–(d) .............................................................................................. 20–003.01 
268.4 ......................................................................................................... 20–004 
268.7(a) intro ........................................................................................... 20–005.01 
268.7(a)(3)–(8) .......................................................................................... 20–005.01C–.01H 
268.7(a)(9) ................................................................................................ 20–005.01I, 20–005.01I1–005.01I4 
268.7(a)(10) .............................................................................................. 20–005.01J 
268.7(b)–(d) .............................................................................................. 20–005.02—005.04 
268.9 (all) ................................................................................................. 20–006 (all) 
268.14 (all) ............................................................................................... 20–007 
268.20 ....................................................................................................... 20–008.01 
Subpart C—PROHIBITIONS ON LAND DISPOSAL 268.30–268.39 ...... 20–008.01 
268.40 (all) ............................................................................................... 20–009 
268.40/Treatment Standard Table revising F039 and by adding K181 ... 20–-Table 9 
268.42(a) .................................................................................................. 20–010.01 
268.42(a)/Table 1 ..................................................................................... 20–010.01, Table 10 
268.42(c) (all) ........................................................................................... 20–010.02 (all) 
268.42(d) .................................................................................................. 20–010.03 
268.44(h) (all) .......................................................................................... 5–006 (all) 
268.45 (all) ............................................................................................... 20–011.01–011.04 
268.45/Table 1 .......................................................................................... 20–Table 11 
268.46 ....................................................................................................... 20–Table 9 
268.48(a) .................................................................................................. 20–012.01 
268.48(a)/Universal Treatment Standards Table adding o-Anisidine (2- 

methoxyaniline); p-Cresidine; 2,4-Dimethylaniline (2,4-xylidine); and 
1,3-Phenylenediamine.

20–Table 12 

268.49 (all) ............................................................................................... 20–013 (all) 
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268.50 (all) ............................................................................................... 20–014 (all) 
Appendix III List of Halogenated Organic Compounds Regulated Under 

§ 268.32.
20–015 

Appendix IV Wastes Excluded From Lab Packs Under the Alternative 
Treatment Standards of § 268.42(c).

20–16 

Appendix VI Recommended Technologies To Achieve Deactivation of 
Characteristics in Section 268.42.

20–17 

Appendix VII LDR Effective Dates of Surface Disposed Prohibited Haz-
ardous Wastes.

20–018 

Appendix VIII LDR Effective Dates of Injected Prohibited Hazardous 
Wastes.

20–019 

Appendix IX Extraction Procedure (EP) Toxicity Test Method and 
Structural Integrity Test (Method 1310B).

20–020 

Appendix XI Metal Bearing Wastes Prohibited From Dilution in a Com-
bustion Unit According to 40 CFR 268.3(c).

20–021 

Changes Analogous to Part 270 

270.1(c) intro ............................................................................................ 12–001.02 
270.1(c)(2)(viii)(B)–(D) .............................................................................. 12–001.03H 
270.1(c)(7) ................................................................................................ 12–001.09 
270.2 ‘‘corrective action management unit’’ ............................................. 1–027 
270.2 ‘‘disposal facility’’ ............................................................................ 1–043 
270.2 ‘‘Facility mailing list’’ ....................................................................... 15–006.01A 
270.2 ‘‘Remedial Action Plan (RAP)’’ ....................................................... 12–001.0314 
270.4(a)(2)–(a)(4) ..................................................................................... 12–002.01B–.01D 
270.11(d)(1)–(d)(2) ................................................................................... 13–011.03–011.04 
270.14 Contents of part B: General requirements ................................... 13–012.02 
270.15–270.27 Specific part B information requirements ........................ 13–012.04 
270.28 ....................................................................................................... 13–012.02A 
270.30(m) ................................................................................................. 14–002.18 
270.42 Appendix I adding number 3 to section D; adding number 10 to 

Section L; and adding Section N Corrective Action.
Appendix V 

270.60(c)(3)(vii) ........................................................................................ 12–001.04A1(b) 
270.61(b)(5) .............................................................................................. 12–001.04B5 
270.62 Hazardous waste incinerator permits ........................................... 12–001.04C 
270.66 Permits for boilers and industrial furnaces burning hazardous 

waste.
12–001.04F 

270.68 ....................................................................................................... 12–001.04G 
270.73(a) .................................................................................................. 12–003.04A 
Subpart H—Remedial Action Plans (RAPs) 270.79–270.230 ................. 12–004 

Changes Analogous to Part 273 

273.1(a)(2)–(4) .......................................................................................... 25–001.01B 
273.2(a)(1) ................................................................................................ 25–002.01A 
273.2(b)(2) ................................................................................................ 25–002.01B 
273.2(b)(3) ................................................................................................ 25–002.02C 
273.3(a) .................................................................................................... 25–003.01 
273.4(a) .................................................................................................... 25–004.01 
273.5(a) .................................................................................................... 25–005.01 
273.5(b) (all) and (c) all ............................................................................ 25–005.02 (all) and .03 (all) 
273.8(a)–(b) .............................................................................................. 25–007.01–.02 
273.9 ‘‘Lamp’’ ........................................................................................... 25–008.06 
273.9 ‘‘Large quantity handler of universal waste’’ .................................. 25–008.07 excluding ‘‘electronic items’’ 

(For discussion of the state’s additional waste stream ‘‘electronic 
items’’ see section H of this notice.) 

273.9 ‘‘small quantity handler of universal waste’’ ................................... 25–008.11 excluding ‘‘electronic items’’ 
(For discussion of the state’s additional waste stream ‘‘electronic 

items’’ see section H of this notice.) 
273.9 ‘‘universal waste’’ ........................................................................... 25–008.13 excluding ‘‘electronic items’’ 

(For discussion of the state’s additional waste stream ‘‘electronic 
items’’ see section H of this notice.) 

273.10 ....................................................................................................... 25–009 
273.13–(d) (all) ........................................................................................ 25–012.04 (all) 
273.14(e) .................................................................................................. 25–013.05 
273.30 ....................................................................................................... 25–020 
273.32(b)(4) .............................................................................................. 25–022.02D excluding ‘‘electronic items’’ (For discussion of the state’s 

additional waste stream ‘‘electronic items’’ see section H of this no-
tice.) 

273.33(d) (all) .......................................................................................... 25–023.04 (all) 
273.34(e) .................................................................................................. 25–024.05 
273.50 ....................................................................................................... 25–031 
273.60(a) .................................................................................................. 25–038 
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273.81(a) .................................................................................................. 25–043.01 

Changes Analogous to Part 60 

Federal Requirement 40 CFR .................................................................. Analogous Nebraska authority Title 129 
60 Appendix A .......................................................................................... 34–002.02 

H. Where are the revised State rules 
different from the Federal rules? 

1. State clarification of Federal rules. 
These clarifications do not affect the 
enforcement status of the rule, but 
simply improves clarity for the 
regulated community. 

(a) Nebraska chose not to publish the 
note in 40 CFR 268.42 because all the 
information formerly contained in 40 
CFR 268.42/tables 2 and 3 are now 
contained in title 128, chapter 20, 
section 009/table 9 and section 010/ 
table 10. By omitting the note, the State 
eliminated a source of possible 
confusion. 

(b) Nebraska chose not to publish the 
note in 40 CFR 268.43 because all the 
information formerly contained in 40 
CFR 268.43/table CCW is now contained 
in title 128, chapter 20, section 009/ 
table 9. By omitting the note, the State 
eliminated a source of possible 
confusion. 

(c) Nebraska chose not to publish the 
note in 40 CFR 268.46 because all the 
information formerly contained in 40 
CFR 268.46 is now contained in title 
128, chapter 20, section 009/table 9. By 
omitting the note, the State eliminated 
a source of possible confusion. 

2. More Stringent Nebraska Rules. The 
Nebraska hazardous waste program 
contains some provisions that are more 
stringent than is required by the RCRA 
program as codified in the July 1, 2015, 
edition of the title 40 of the Code of 
Federal Regulations. These more 
stringent provisions are being 
recognized as a part of the Federally- 
authorized program. 

The specific more stringent provisions 
are also noted in Nebraska’s 
authorization application. They include, 
but are not limited to, the following: 

(a) 40 CFR 268.7(a)(1) and (a)(2) 
include parenthetical provisions, 
beginning with ‘‘Alternatively,’’ which 
allow a generator of hazardous waste to 
send the waste to a RCRA-permitted 
hazardous waste treatment facility 
without determining whether the 
hazardous waste has to be treated before 
it can be land disposed. This allowance 
shifts the determination requirement to 
the treatment facility. Nebraska omits 
these parenthetical provisions and is 
therefore more stringent than the 
Federal regulations by keeping the 

responsibility for determining if the 
hazardous waste meets LDR treatment 
standards with the generator. 

(b) At 20–005.01B1, Nebraska requires 
specific language for a contaminated 
soil certification statement. The Federal 
rules do not specify required language, 
therefore the State is more stringent. 

(c) In title 128, chapter 20, the table— 
Treatment Standards for Hazardous 
Waste—Nebraska includes the chemical 
1,3-Phenylenediamine under the F039 
listing. This chemical is not included in 
the table located at 40 CFR 268.40. 
Therefore the State is more stringent. 

(d) At 21–006, Nebraska adopts and 
incorporates by reference 40 CFR part 
264, subpart F, pertaining to releases 
from solid waste management units. 
Nebraska adds a provision at 21–006.01, 
which requires groundwater monitoring 
wells to be designed according to ASTM 
Standard D5092–90. In addition, any 
groundwater monitoring well to be 
placed in a stratigraphic unit composed 
of loessal sediment must be designed 
and sampled in a manner approved by 
NDEQ intended to minimize turbidity in 
samples taken from the well. The 
Federal regulations do not have these 
specific requirements, therefore 
Nebraska is more stringent. 

(e) At 40 CFR 270.60(b)(3), the Federal 
rules the owner/operator of an injection 
well disposing of hazardous waste is 
considered to have RCRA permit if they 
have a UIC permit issued after 
November 8, 1984 and meet the 
conditions listed at 270.60(b)(3)(i) and 
(ii). Hazardous waste injection wells are 
expressly prohibited under title 122, 
Nebraska Administrative Code, Rules 
and Regulations for Underground 
Injection and Mineral Production Wells, 
chapter 3, section 003. Through this 
prohibition, the State rule is more 
stringent than the Federal rule. 

(f) At 22–006, Nebraska adopts and 
incorporates by reference 40 CFR part 
265, subpart F, pertaining to 
groundwater monitoring. Nebraska adds 
a provision at 22–006.01, which 
requires groundwater monitoring wells 
to be designed according to ASTM 
Standard D5092–90. In addition, any 
groundwater monitoring well to be 
placed in a stratigraphic unit composed 
of loessal sediment must be designed 
and sampled in a manner approved by 

NDEQ intended to minimize turbidity in 
samples taken from the well. The 
Federal regulations do not have these 
specific requirements, therefore 
Nebraska is more stringent. 

(g) At 22–006, Nebraska adopts and 
incorporates by reference 40 CFR part 
265, subpart F, pertaining to 
groundwater monitoring. At 22–006.03, 
Nebraska adds a provision which 
requires sampling during the initial four 
consecutive quarters for all analytes 
listed in 40 CFR 265.92(b), as 
incorporated by reference at 22–006. 
This requirement is more stringent than 
the Federal rules. 

The 40 CFR 265.92(b)(1)–(3) outlines 
criteria required, Nebraska adds a 
provision at 22–006.03, which requires 
groundwater monitoring wells to be 
designed according to ASTM Standard 
D5092–90. In addition, any groundwater 
monitoring well to be placed in a 
stratigraphic unit composed of loessal 
sediment must be designed and sampled 
in a manner approved by NDEQ 
intended to minimize turbidity in 
samples taken from the well. The 
Federal regulations do not have these 
specific requirements, therefore 
Nebraska is more stringent. 

(h) At 22–006, Nebraska adopts and 
incorporates by reference 40 CFR part 
265, subpart F, pertaining to 
groundwater monitoring. At 40 CFR 
265.93(d)(7)(ii), the Federal regulations 
state that determinations may cease if 
the groundwater quality assessment 
plan was implemented during the post- 
closure care period. At 22–006.04, the 
State regulations allow these 
determinations to cease only if the 
facility is operating under an approved 
Post Closure Plan. Therefore the State 
regulations are more stringent than the 
Federal rules. 

(i) At 22–006, Nebraska adopts and 
incorporates by reference 40 CFR part 
265, subpart F, pertaining to 
groundwater monitoring. Under 
265.93(f), the owner or operator must 
report the results of analyses annually. 
At 22–006.05, Nebraska requires the 
analyses to be submitted within 45 days 
following the end of the quarter in 
which the sample was taken. Therefore, 
the State is more stringent. 

(j) The Federal regulations at 
273.32(b)(4) require a large quantity 

VerDate Sep<11>2014 17:03 Nov 16, 2016 Jkt 241001 PO 00000 Frm 00024 Fmt 4700 Sfmt 4700 E:\FR\FM\17NOR1.SGM 17NOR1m
st

oc
ks

til
l o

n 
D

S
K

3G
9T

08
2P

R
O

D
 w

ith
 R

U
LE

S



81013 Federal Register / Vol. 81, No. 222 / Thursday, November 17, 2016 / Rules and Regulations 

handler of universal waste to send 
written notification of universal waste 
management to the regulating authority. 
Nebraska requires the generator to list 
the type of waste being generated. 
Therefore, the state rule is more 
stringent than the Federal rule. 

(k) At 261.2(c)(3), and in column 3 of 
261.2(c)(4) table 1, the Federal 
regulations list the exclusion cited at 
261.4(a)(17). Nebraska did not adopt 
this exclusion. Therefore, the state is 
more stringent than the Federal 
regulations. 

3. Broader in scope. EPA considers 
the following state requirements to be 
beyond the scope of the Federal 
program, and therefore EPA is not 
authorizing these requirements and 
cannot enforce them. Entities must 
comply with these requirements in 
accordance with state law, but they are 
not RCRA requirements. The specific 
broader in scope provisions include, but 
are not limited to, the following: 

(a) At 22–006, Nebraska adopts and 
incorporates by reference 40 CFR part 
265, subpart F, pertaining to 
groundwater monitoring. At 40 CFR 
265.92(b), the owner or operator must 
determine the concentration or value of 
the listed parameters in ground-water 
samples. At 22–006.02, Nebraska 
includes sampling for volatile organic 
compounds (VOCs) at the discretion of 
the Director on a case-by-case basis. The 
VOCs shall be analyzed in accordance 
with a method approved by the Director. 
This requirement is broader in scope 
than the Federal rules. 

(b) Title 128 chapter 25 contains 
Nebraska’s ‘‘Standards for Universal 
Waste Management.’’ The state adds an 
additional waste stream ‘‘electronic 
items’’ to the list of types of universal 
waste subject to these regulations. 40 
CFR part 273, the Federal ‘‘Standards 
for Universal Waste Management’’ do 
not include ‘‘electronic items’’ as an 
identified waste stream. Therefore, any 
references or requirements for managing 
the ‘‘electronic items’’ waste stream 
universal waste are broader in scope 
and not enforceable by EPA. 

I. Who handles permits after the 
authorization takes effect? 

Nebraska will issue permits for all the 
provisions for which it is authorized 
and will administer the permits it 
issues. EPA will continue to administer 
and enforce any RCRA hazardous waste 
permits or portions of permits which 
EPA issued prior to the effective date of 
this authorization until they expire or 
are terminated. EPA will not issue any 
more permits, or new portions of 
permits, for the provisions listed in the 
table above after the effective date of 

this authorization. EPA will continue to 
implement and issue permits for HSWA 
requirements for which Nebraska is not 
yet authorized. 

J. How does this action affect Indian 
Country (18 U.S.C. 1151) in Nebraska? 

Nebraska is not authorized to carry 
out its Hazardous Waste Program in 
Indian Country within the State. This 
authority remains with EPA. Therefore, 
this action has no effect in Indian 
Country. 

K. What is codification and is EPA 
codifying Nebraska’s Hazardous Waste 
Program as authorized in this rule? 

Codification is the process of placing 
the State’s statutes and regulations that 
comprise the State’s authorized 
hazardous waste program into the Code 
of Federal Regulations. We do this by 
referencing the authorized State rules in 
40 CFR part 272. EPA is not codifying 
the authorization of Nebraska’s changes 
at this time. However, we reserve the 
amendment of 40 CFR part 272, subpart 
CC for the authorization of Nebraska’s 
program changes at a later date. 

L. Administrative Requirements 
The Office of Management and Budget 

(OMB) has exempted this action from 
the requirements of Executive Order 
12866 (58 FR 51735, October 4, 1993), 
and therefore, this action is not subject 
to review by OMB. This action 
authorizes State requirements for the 
purpose of RCRA 3006 and imposes no 
additional requirements beyond those 
imposed by State law. Accordingly, I 
certify that this action will not have a 
significant economic impact on a 
substantial number of small entities 
under the Regulatory Flexibility Act (5 
U.S.C. 601 et seq.). Because this action 
authorizes pre-existing requirements 
under State law and does not impose 
any additional enforceable duty beyond 
that required by State law, it does not 
contain any unfunded mandate or 
significantly or uniquely affect small 
governments, as described in the 
Unfunded Mandates Reform Act of 1995 
(Pub. L. 104–4). For the same reason, 
this action also does not significantly or 
uniquely affect the communities of 
Tribal governments, as specified by 
Executive Order 13175 (65 FR 67249, 
November 9, 2000). This action will not 
have substantial direct effects on the 
States, on the relationship between the 
national government and the States, or 
on the distribution of power and 
responsibilities among the various 
levels of government, as specified in 
Executive Order 13132 (64 FR 43255, 
August 10, 1999), because it merely 
authorizes State requirements as part of 

the State RCRA hazardous waste 
program without altering the 
relationship or the distribution of power 
and responsibilities established by 
RCRA. This action also is not subject to 
Executive Order 13045 (62 FR 19885, 
April 23, 1997), because it is not 
economically significant and it does not 
make decisions based on environmental 
health or safety risks. This action is not 
subject to Executive Order 13211, 
‘‘Actions Concerning Regulations That 
Significantly Affect Energy Supply, 
Distribution or Use’’ (66 FR 28355, May 
22, 2001) because it is not a significant 
regulatory action under Executive Order 
12866. 

Under RCRA 3006(b), EPA grants a 
state’s application for incorporation by 
reference as long as the State meets the 
criteria required by RCRA. It would thus 
be inconsistent with applicable law for 
the EPA, when it reviews a state 
authorization application, to require the 
use of any particular voluntary 
consensus standard in place of another 
standard that otherwise satisfies the 
requirements of RCRA. Thus, the 
requirements of section 12(d) of the 
National Technology Transfer and 
Advancement Act of 1995 (15 U.S.C. 
272 note) do not apply. As required by 
section 3 of Executive Order 12988 (61 
FR 4729, February 7, 1996), in issuing 
this rule, EPA has taken the necessary 
steps to eliminate drafting errors and 
ambiguity, minimize potential litigation, 
and provide a clear legal standard 
affected conduct. EPA has complied 
with Executive Order 12630 (53 FR 
8859, March 15, 1988) by examining the 
takings implications of the rule in 
accordance with the ‘‘Attorney 
General’s Supplemental Guidelines for 
the Evaluation of Risk and Avoidance of 
Unanticipated Takings’’ issued under 
the executive order. This rule does not 
impose an information collection 
burden under the provisions of the 
Paperwork Reduction Act, 44 U.S.C. 
3501 et seq. 

The Congressional Review Act, 5 
U.S.C. 801 et seq., as added by the Small 
Business Regulatory Enforcement 
Fairness Act of 1996, generally provides 
that before a rule may take effect, the 
agency promulgating the rule must 
submit a rule report, which includes a 
copy of the rule, to each House of the 
Congress and to the Comptroller General 
of the United States prior to publication 
in the Federal Register. A major rule 
cannot take effect until 60 days after it 
is published in the Federal Register. 
This action is not a ‘‘major rule’’ as 
defined by 5 U.S.C. 804(2). This action 
will be effective January 17, 2017, 
unless objections to this authorization 
are received. 
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List of Subjects in 40 CFR Part 271 

Environmental protection, 
Administrative practice and procedure, 
Confidential business information, 
Hazardous waste, Hazardous waste 
transportation, Indian lands, 

Intergovernmental relations, Penalties, 
Reporting and recordkeeping 
requirements. 

Authority: This action is issued under the 
authority of Sections 2002(a), 3006, and 
7004(b) of the Solid Waste Disposal Act, as 
amended, 42 U.S.C. 6912(a), 6926, 6974(b). 

Dated: November 3, 2016. 
Mark Hague, 
Regional Administrator, Region 7. 
[FR Doc. 2016–27680 Filed 11–16–16; 8:45 am] 

BILLING CODE 6560–50–P 

VerDate Sep<11>2014 17:03 Nov 16, 2016 Jkt 241001 PO 00000 Frm 00026 Fmt 4700 Sfmt 9990 E:\FR\FM\17NOR1.SGM 17NOR1m
st

oc
ks

til
l o

n 
D

S
K

3G
9T

08
2P

R
O

D
 w

ith
 R

U
LE

S



This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

Proposed Rules Federal Register

81015 

Vol. 81, No. 222 

Thursday, November 17, 2016 

DEPARTMENT OF AGRICULTURE 

Food and Nutrition Service 

7 CFR Part 272 

RIN 0584–AE51 

Supplemental Nutrition Assistance 
Program: Civil Rights Update to the 
Federal-State Agreement 

AGENCY: Food and Nutrition Service 
(FNS), USDA. 
ACTION: Proposed rule. 

SUMMARY: The proposed action would 
update civil rights assurance language 
contained in Supplemental Nutrition 
Assistance Program (SNAP) regulations 
on the Federal-State Agreement (FSA). 
The rule does not contain any new 
requirements and would codify 
protections already required by Federal 
law and existing policy. 
DATES: Written comments must be 
received on or before January 17, 2017 
to be assured of consideration. 
ADDRESSES: The Food and Nutrition 
Service, USDA, invites interested 
persons to submit written comments on 
this proposed rule. Comments may be 
submitted in writing by one of the 
following methods: 

• Preferred Method: Federal 
eRulemaking Portal: Go to http://
www.regulations.gov. Follow the online 
instructions for submitting comments. 

• Mail: Send comments to Sasha 
Gersten-Paal, Branch Chief, Certification 
Policy Branch, Program Development 
Division, FNS, 3101 Park Center Drive, 
Alexandria, Virginia 22302, 703–305– 
2507. 
All written comments submitted in 
response to this proposed rule will be 
included in the record and made 
available to the public. Please be 
advised that the substance of comments 
and the identity of individuals or 
entities submitting the comments will 
be subject to public disclosure. FNS will 
make written comments publicly 
available online at http://
www.regulations.gov. 

FOR FURTHER INFORMATION CONTACT: 
Sasha Gersten-Paal, Branch Chief, 
Certification Policy Branch, Program 
Development Division, Food and 
Nutrition Service, 3101 Park Center 
Drive, Alexandria, Virginia 22302, 703– 
305–2507. 
SUPPLEMENTARY INFORMATION: The Food 
and Nutrition Act of 2008, as amended 
(the Act), requires that each State 
operating SNAP have a State Plan of 
Operation (State Plan) specifying details 
as to how the State conducts the 
program. The State Plan contains forms, 
plans, agreements and policy 
descriptions required by Federal 
regulation and is cleared under OMB 
No. 0584–0083, Expiration date 4/30/ 
2017. Current SNAP regulations at 7 
CFR 272.2(a)(2) include the FSA as one 
such required component of the State 
Plan. The FSA is the legal agreement 
between the Department of Agriculture 
(Department) and the State agency 
through which the State elects to 
operate SNAP and to administer the 
program in accordance with the Act, 
SNAP regulations and the State Plan. 
Although both the Department and the 
State agency may mutually agree to 
modify or supplement the language, the 
regulations at 7 CFR 272.2(b)(1) contain 
standard FSA language for State 
agencies operating SNAP. 

As a Federal program, civil rights 
protections for SNAP applicants and 
recipients are important and essential. 
The standard FSA language contained 
in the regulations at 7 CFR 272.2(b)(1) 
already requires State agencies 
administering SNAP to agree to assure 
compliance with civil rights 
requirements, including Title VI of the 
Civil Rights Act of 1964, section 11(c) of 
the Food Stamp Act of 1977 (now the 
Food and Nutrition Act of 2008, as 
amended), and the Department’s 
regulatory nondiscrimination 
requirements. 

Since the publication of the final rule 
establishing the standard FSA language, 
additional civil rights legislation has 
been passed and more uniform 
administrative procedures have been 
established to support effective 
enforcement of the civil rights 
protections. Further, the U.S. 
Department of Justice (DOJ) 
recommended the addition of updated 
references in the Department’s civil 
rights-related materials. The Department 
understands that similar language has 

been incorporated into agreements in 
other Federal agencies, and has 
incorporated very similar language in 
agreements in the Department’s Child 
Nutrition Program and Women, Infants 
and Children programs. We note, by 
way of background, that the FSA in 
SNAP is unique within the 
Department’s programs in that most 
other comparable agreements are not 
contained in the Federal regulations but 
in forms formally approved by the 
Office of Management and Budget 
(OMB). 

This proposed rule would incorporate 
references to additional civil rights 
legislation into the standard FSA 
language at section 272.2. Those 
references include Title IX of the 
Education Amendments of 1972 (20 
U.S.C. 1681 et seq.), the Age 
Discrimination Act of 1975 (42 U.S.C. 
6101 et seq.), Title II and Title III of the 
Americans with Disabilities Act (ADA), 
and Executive Order 13166, ‘‘Improving 
Access to Persons with Limited English 
Proficiency.’’ This proposed rule would 
incorporate those provisions into the 
regulations at 7 CFR 272.2(b)(1). The 
rule would also require States to comply 
with Department instructions, policy 
guidance, and other written directions 
as well as current regulatory 
nondiscrimination regulations located at 
7 CFR part 15 et seq. and 7 CFR 272.6 
(Nondiscrimination Compliance for 
participating State agencies). Again, 
these additions would codify 
protections already required by Federal 
law, regulations and existing policy. 

FSAs, once signed by a State’s 
Governor or authorized designee, are 
valid indefinitely under 7 CFR 
272.2(e)(1) until they are terminated. 
Section 272.2(e)(1) also provides that 
the FSA must be signed and submitted 
to FNS within 120 days after the 
publication of the regulations in final 
form and shall remain in effect until 
terminated. Although initially included 
in the regulations with other regulatory 
FSA requirements, the same procedure 
would apply to this update. That is, 
upon publication of this proposed rule 
as final, all State agencies administering 
SNAP would be required to sign a new 
FSA with the updated language and 
provide a copy of the same to the 
Department within 120 days after 
publication of the regulations in final 
form. Although State agencies are 
already required to abide by the new 
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civil rights language as stated above, the 
Department believes it is important to 
incorporate the updated language at 
section 272.2(b)(1) in the FSA itself. 

The rule also proposes additional 
items be added to the FSA standard 
language. The other items allow for the 
Department to track, analyze and 
enforce the civil rights protections in 
the FSA. First, this proposed rule would 
add that the State agency’s agreement to 
follow civil rights requirements in the 
FSA is made in consideration of and for 
the purposes of obtaining Federal 
financial assistance. Second, the rule 
would incorporate into the FSA the 
State agency’s obligation to compile 
data, maintain records, and submit 
records and reports as required to allow 
for effective enforcement of the civil 
rights provisions. This would include 
an assurance to allow Department 
personnel to review and access records, 
access facilities and interview personnel 
to ascertain compliance with 
nondiscrimination laws. The rule would 
also codify procedures to support 
enforcement of the nondiscrimination 
protections by updating the FSA to 
include a provision that the Department 
may seek judicial enforcement for 
violations of the FSA, and add 
assurances that the State agency and its 
successors are bound by the FSA. Again, 
these provisions would not only be 
responsive to DOJ’s suggestions 
regarding nondiscrimination 
compliance language but also mirror 
language in other USDA programs. 

Procedural Matters 

Executive Order 12866 and 13563 

Executive Orders 12866 and 13563 
direct agencies to assess all costs and 
benefits of available regulatory 
alternatives and, if regulation is 
necessary, to select regulatory 
approaches that maximize net benefits 
(including potential economic, 
environmental, public health and safety 
effects, distributive impacts, and 
equity). Executive Order 13563 
emphasizes the importance of 
quantifying both costs and benefits, of 
reducing costs, of harmonizing rules, 
and of promoting flexibility. 

This proposed rule has been 
determined to be not significant and 
was not reviewed by the OMB in 
conformance with Executive Order 
12866. 

Regulatory Impact Analysis 

This rule has been designated as not 
significant by the Office of Management 
and Budget, therefore, no Regulatory 
Impact Analysis is required. 

Regulatory Flexibility Act 

The Regulatory Flexibility Act (5 
U.S.C. 601–612) requires Agencies to 
analyze the impact of rulemaking on 
small entities and consider alternatives 
that would minimize any significant 
impacts on a substantial number of 
small entities. Pursuant to that review, 
it has been certified that this rule would 
not have a significant impact on a 
substantial number of small entities. 

Unfunded Mandates Reform Act 

Title II of the Unfunded Mandates 
Reform Act of 1995 (UMRA), Public 
Law 104–4, establishes requirements for 
Federal agencies to assess the effects of 
their regulatory actions on State, local 
and Tribal governments and the private 
sector. Under section 202 of the UMRA, 
the Department generally must prepare 
a written statement, including a cost 
benefit analysis, for proposed and final 
rules with ‘‘Federal mandates’’ that may 
result in expenditures by State, local or 
Tribal governments, in the aggregate, or 
the private sector, of $146 million or 
more (when adjusted for inflation; GDP 
deflator source: Table 1.1.9 at http://
www.bea.gov/iTable) in any one year. 
When such a statement is needed for a 
rule, Section 205 of the UMRA generally 
requires the Department to identify and 
consider a reasonable number of 
regulatory alternatives and adopt the 
most cost effective or least burdensome 
alternative that achieves the objectives 
of the rule. 

This proposed rule does not contain 
Federal mandates (under the regulatory 
provisions of Title II of the UMRA) for 
State, local and Tribal governments or 
the private sector of $146 million or 
more in any one year. Thus, the rule is 
not subject to the requirements of 
sections 202 and 205 of the UMRA. 

Executive Order 12372 

State administrative matching grants 
for SNAP are listed in the Catalog of 
Federal Domestic Assistance Programs 
under 10.561. For the reasons set forth 
in the final rule in 7 CFR part 3015, 
subpart V, and related Notice (48 FR 
29114, June 24, 1983), this program is 
included in the scope of Executive 
Order 12372, which requires 
intergovernmental consultation with 
State and local officials. The 
Department issued guidance in June 
2016 to State agencies as part of a larger 
effort to help States ensure their State 
Plans are complete and up to date, 
which in part included direction to 
State agencies to incorporate updated 
civil rights provisions as an addendum 
to existing FSAs. The Department’s 
Food and Nutrition Service SNAP 

Regional Offices individually discussed 
these issues directly with State agencies 
during policy calls and meetings. 

Federalism Summary Impact Statement 
Executive Order 13132 requires 

Federal agencies to consider the impact 
of their regulatory actions on State and 
local governments. Where such actions 
have federalism implications, agencies 
are directed to provide a statement for 
inclusion in the preamble to the 
regulations describing the agency’s 
considerations in terms of the three 
categories called for under Section 
(6)(b)(2)(B) of Executive Order 13121. 
The Department has considered the 
impact of this rule on State and local 
governments and has determined that 
this rule does not have significant 
federalism implications. State agencies 
will be required to update the standard 
language contained in FSAs once. This 
agreement will then be binding until 
otherwise terminated. Therefore, under 
section 6(b) of the Executive Order, a 
federalism summary is not required. 

Executive Order 12988, Civil Justice 
Reform 

This proposed rule has been reviewed 
under Executive Order 12988, Civil 
Justice Reform. This rule is intended to 
have preemptive effect with respect to 
any State or local laws, regulations or 
policies that conflict with its provisions 
or that would otherwise impede its full 
and timely implementation. This rule is 
not intended to have retroactive effect 
unless so specified in the EFFECTIVE 
DATES section of the final rule. Prior to 
any judicial challenge to the provisions 
of the final rule, all applicable 
administrative procedures must be 
exhausted. 

Civil Rights Impact Analysis 
The changes to SNAP regulations in 

this proposed rule are to incorporate 
references to additional civil rights 
legislation into the standard FSA 
language. 

Impact on State agencies: State 
agencies would be required to submit to 
the Department an updated FSA within 
120 days upon publication of this 
proposed rule as final. The FSA would 
include the updated language, signed by 
a State’s Governor or authorized 
designee. State agencies would also 
have to agree to certain administrative 
procedures that ensure effective 
enforcement of the added protections, 
such as maintaining data and complying 
with Federal reviews. 

Impact on Households: The updated 
FSA language would emphasize existing 
nondiscrimination protections for SNAP 
households to the effect that no person 
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in the United States shall, on the 
grounds of sex, race, color, age, political 
belief, religious creed, disability, or 
national origin, be excluded from 
participation in, be denied the benefits 
of, or be otherwise subject of 
discrimination under SNAP. 

Training and Outreach: The proposed 
rule highlights protections that already 
exist and are required by Federal law, 
regulations, and existing policy. The 
Department issued guidance in June 
2016 to State agencies as part of a larger 
effort to help States ensure their State 
Plans are complete and up to date. It 
included direction to State agencies to 
incorporate the updated civil rights 
provisions as an addendum to existing 
FSAs to guarantee they were highlighted 
immediately. 

FNS also maintains a public Web site 
that provides basic information on each 
program, including SNAP. Interested 
persons, including potential applicants, 
applicants, and participants can find 
information about their right to be 
treated fairly and the protections they 
are guaranteed. The Web site also 
includes information on how to report 
when an individual feels his or her 
rights were violated and not treated in 
accordance with this provision. 

Finding and Conclusion: After careful 
review of the rule’s intent and 
provisions, and the characteristics of 
SNAP households and individual 
participants, the Department has 
determined that this proposed rule will 
not have a disparate impact on any 
group or class of persons. 

Executive Order 13175 

Executive Order 13175 requires 
Federal agencies to consult and 
coordinate with Tribes on a 
government-to-government basis on 
policies that have Tribal implications, 
including regulations, legislative 
comments or proposed legislation, and 
other policy statements or actions that 
have substantial direct effects on one or 
more Indian Tribes, on the relationship 
between the Federal Government and 
Indian Tribes, or on the distribution of 
power and responsibilities between the 
Federal Government and Indian Tribes. 
The Department notes that the 
regulatory changes proposed in this rule 
impact program applicants and 
participants equally regardless of tribal 
status or residence. We are unaware of 
any current Tribal laws that could be in 
conflict with the final rule. 

To share information on the proposed 
rule with Indian Tribes, FNS discussed 
the proposed rule at a tribal 
consultation meeting on August 17, 
2016. 

Paperwork Reduction Act 
The Paperwork Reduction Act of 1995 

(44 U.S.C. Chap. 35; 5 CFR 1320) 
requires OMB to approve all collections 
of information by a Federal agency 
before they can be implemented. 
Respondents are not required to respond 
to any collection of information unless 
it displays a current valid OMB control 
number. 

The provisions in this proposed rule 
do not contain new information 
collection requirements subject to 
approval by OMB under the Paperwork 
Reduction Act of 1994. The Department 
anticipates that this rule would have no 
to minimal time and cost impacts on the 
Federal government and State agencies. 
State agencies are already required to 
follow the requirements contained in 
the added nondiscrimination references. 
Any time and cost burden would be 
related to administrative obligations to 
sign an updated Federal-State 
Agreement and ensure appropriate 
recordkeeping to support enforcement 
of the nondiscrimination provisions as 
cleared under OMB Number 0584–0083. 
FNS provides 50 percent of SNAP’s 
administrative cost reimbursement and 
so a portion of any minimal 
administrative costs would be offset by 
federal funding. 

Since State agencies are already 
required to have these agreements, the 
impact of this provision is negligible. 
Other minimal burdens imposed on 
State agencies by this proposed rule are 
usual and customary within the course 
of their normal business activities. 

E-Government Act Compliance 
The Department is committed to 

complying with the E-Government Act 
of 2002, to promote the use of the 
Internet and other information 
technologies to provide increased 
opportunities for citizen access to 
Government information and services, 
and for other purposes. 

List of Subjects 

7 CFR Part 272 
Alaska, Civil rights, Supplemental 

Nutrition Assistance Program, Grant 
programs—social programs, Penalties, 
Reporting and recordkeeping 
requirements. 

For the reasons set forth in the 
preamble, 7 CFR part 272 is proposed to 
be amended as follows: 

PART 272—REQUIREMENTS FOR 
PARTICIPATING STATE AGENCIES 

■ 1. The authority citation for Part 272 
continues to read as follows: 

Authority: 7 U.S.C. 2011–2036. 

■ 2. Revise § 272.2(b)(1) to read as 
follows: 

§ 272.2 Plan of operation. 
* * * * * 

(b) * * * 
(1) The wording of the Federal/State 

Agreement is as follows: 
The State of ll and the Food and 

Nutrition Service (FNS), U.S. 
Department of Agriculture (USDA), 
hereby agree to act in accordance with 
the provisions of the Food and Nutrition 
Act of 2008, as amended, implementing 
regulations, instructions, policy 
guidance, and other written directions 
interpreting Federal law and regulations 
applicable to this program, and the FNS- 
approved State Plan of Operation. The 
State and FNS USDA further agree to 
fully comply with any changes in 
Federal law and regulations. This 
agreement may be modified with the 
mutual written consent of both parties. 

Provisions 
The State agrees to: 
1. Administer the program in 

accordance with the provisions 
contained in the Food and Nutrition Act 
of 2008, as amended, and in the manner 
prescribed by regulations issued 
pursuant to the Act; and to implement 
the FNS-approved State Plan of 
Operation. 

2. Assurance of Civil Rights 
Compliance: Comply with Title VI of 
the Civil Rights Act of 1964 (42 U.S.C. 
2000d et seq.), Title IX of the Education 
Amendments of 1972 (20 U.S.C. 1681 et 
seq.), the Age Discrimination Act of 
1975 (42 U.S.C. 6101 et seq.), section 
11(c) of the Food and Nutrition Act of 
2008, as amended (7 U.S.C. 2020), 
Section 504 of the Rehabilitation Act of 
1973 (29 U.S.C. 794), Title II and Title 
III of the Americans with Disabilities 
Act (ADA) of 1990 as amended by the 
ADA Amendment Act of 2008 (42 
U.S.C. 12131–12189) as implemented by 
Department of Justice regulations at 28 
CFR part 35 and 36, Executive Order 
13166, ‘‘Improving Access to Services 
for Persons with Limited English 
Proficiency’’ (August 11, 2000), and all 
requirements imposed by the 
regulations, instructions, policy 
guidance, and other written directions 
issued by the Department of Agriculture 
to the effect that, no person in the 
United States shall, on the grounds of 
sex, race, color, age, political belief, 
religious creed, disability, or national 
origin, be excluded from participation 
in, be denied the benefits of, or be 
otherwise subject to discrimination 
under SNAP. This includes program- 
specific requirements found at 7 CFR 
part 15 et seq. and 7 CFR 272.6. 
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This assurance is given in 
consideration of and for the purpose of 
obtaining any and all Federal assistance 
extended to the State by USDA under 
the authority of the Food and Nutrition 
Act of 2008, as amended. Federal 
financial assistance includes grants, and 
loans of Federal funds; reimbursable 
expenditures, grants, or donations of 
Federal property and interest in 
property; the detail of Federal 
personnel; the sale, lease of, or 
permission to use Federal property or 
interest in such property; the furnishing 
of services without consideration, or at 
a nominal consideration, or at a 
consideration that is reduced for the 
purpose of assisting the recipient or in 
recognition of the public interest to be 
served by such sale, lease, or furnishing 
of services to the recipient; or any 
improvements made with Federal 
financial assistance extended to the 
State by USDA. This assistance also 
includes any Federal agreement, 
arrangement, or other contract that has 
as one of its purposes the provision of 
cash assistance for the purchase of food, 
cash assistance for purchase or rental of 
food service equipment or any other 
financial assistance extended in reliance 
on the representations and agreements 
made in this assurance. 

By accepting this assurance, the State 
agency agrees to compile data, maintain 
records, and submit records and reports 
as required, to permit effective 
enforcement of nondiscrimination laws 
and permit authorized USDA personnel 
during hours of program operation to 
review and copy such records, books, 
and accounts, access such facilities and 
interview such personnel as needed to 
ascertain compliance with the 
nondiscrimination laws. If there are any 
violations of this assurance, USDA, 
FNS, shall have the right to seek judicial 
enforcement of this assurance. This 
assurance is binding on the State 
agency, its successors, transferees and 
assignees as long as it receives 
assistance or retains possession of any 
assistance from USDA. The person or 
persons whose signatures appear below 
are authorized to sign this assurance on 
behalf of the State agency. 

3. (For States with Indian 
Reservations only). Implement the 
Program in a manner that is responsive 
to the special needs of American 
Indians on reservations and consult in 
good faith with tribal organizations 
about that portion of the State’s Plan of 
Operation pertaining to the 
implementation of the Program for 
members of the tribe on reservations. 

4. FNS agrees to: 1. Pay administrative 
costs in accordance with the Food and 
Nutrition Act of 2008, implementing 

regulations, and an approved Cost 
Allocation Plan. 

2. Carry out any other responsibilities 
delegated by the Secretary in the Food 
and Nutrition Act of 2008, as amended. 
Date llllllllllllllll

Signature llllllllllllll

(Governor or Authorized Designee) 
Date llllllllllllllll

Signature llllllllllllll

(Regional Administrator, FNS) 
Dated: November 7, 2016. 

Audrey Rowe, 
Administrator, Food and Nutrition Service. 
[FR Doc. 2016–27604 Filed 11–16–16; 8:45 am] 

CODE 3410–30–P 

DEPARTMENT OF TRANSPORTATION 

Federal Aviation Administration 

14 CFR Part 39 

[Docket No. FAA–2016–9389; Directorate 
Identifier 2014–NM–153–AD] 

RIN 2120–AA64 

Airworthiness Directives; Fokker 
Services B.V. Airplanes 

AGENCY: Federal Aviation 
Administration (FAA), DOT. 
ACTION: Notice of proposed rulemaking 
(NPRM). 

SUMMARY: We propose to adopt a new 
Airworthiness Directive (AD) for all 
Fokker Services B.V. Model F28 Mark 
0100 series airplanes. This proposed AD 
was prompted by an evaluation by the 
design approval holder (DAH) 
indicating that certain wing fuel tank 
access panels are subject to widespread 
fatigue damage (WFD). This proposed 
AD would require replacement of 
affected access panels and modification 
of the coamings of the associated access 
holes. We are proposing this AD to 
prevent the unsafe condition on these 
products. 

DATES: We must receive comments on 
this proposed AD by January 3, 2017. 
ADDRESSES: You may send comments, 
using the procedures found in 14 CFR 
11.43 and 11.45, by any of the following 
methods: 

• Federal eRulemaking Portal: Go to 
http://www.regulations.gov. Follow the 
instructions for submitting comments. 

• Fax: 202–493–2251. 
• Mail: U.S. Department of 

Transportation, Docket Operations, M– 
30, West Building Ground Floor, Room 
W12–140, 1200 New Jersey Avenue SE., 
Washington, DC 20590. 

• Hand Delivery: Deliver to Mail 
address above between 9 a.m. and 5 

p.m., Monday through Friday, except 
Federal holidays. 

For service information identified in 
this NPRM, contact Fokker Services 
B.V., Technical Services Dept., P.O. Box 
1357, 2130 EL Hoofddorp, the 
Netherlands; telephone: +31 (0)88– 
6280–350; fax: +31 (0)88–6280–111; 
email: technicalservices@fokker.com; 
Internet: http://www.myfokkerfleet.com. 
You may view this referenced service 
information at the FAA, Transport 
Airplane Directorate, 1601 Lind Avenue 
SW., Renton, WA. For information on 
the availability of this material at the 
FAA, call 425–227–1221. 

Examining the AD Docket 
You may examine the AD docket on 

the Internet at http://
www.regulations.gov by searching for 
and locating Docket No. FAA–2016– 
9389; or in person at the Docket 
Management Facility between 9 a.m. 
and 5 p.m., Monday through Friday, 
except Federal holidays. The AD docket 
contains this proposed AD, the 
regulatory evaluation, any comments 
received, and other information. The 
street address for the Docket Operations 
office (telephone: 800–647–5527) is in 
the ADDRESSES section. Comments will 
be available in the AD docket shortly 
after receipt. 
FOR FURTHER INFORMATION CONTACT: Tom 
Rodriguez, Aerospace Engineer, 
International Branch, ANM–116, 
Transport Airplane Directorate, FAA, 
1601 Lind Avenue SW., Renton, WA 
98057–3356; telephone: 425–227–1137; 
fax: 425–227–1149. 
SUPPLEMENTARY INFORMATION: 

Comments Invited 
We invite you to send any written 

relevant data, views, or arguments about 
this proposed AD. Send your comments 
to an address listed under the 
ADDRESSES section. Include ‘‘Docket No. 
FAA–2016–9389; Directorate Identifier 
2014–NM–153–AD’’ at the beginning of 
your comments. We specifically invite 
comments on the overall regulatory, 
economic, environmental, and energy 
aspects of this proposed AD. We will 
consider all comments received by the 
closing date and may amend this 
proposed AD based on those comments. 

We will post all comments we 
receive, without change, to http://
www.regulations.gov, including any 
personal information you provide. We 
will also post a report summarizing each 
substantive verbal contact we receive 
about this proposed AD. 

Discussion 
Fatigue damage can occur locally, in 

small areas or structural design details, 
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or globally, in widespread areas. 
Multiple-site damage is widespread 
damage that occurs in a large structural 
element such as a single rivet line of a 
lap splice joining two large skin panels. 
Widespread damage can also occur in 
multiple elements such as adjacent 
frames or stringers. Multiple-site 
damage and multiple-element damage 
cracks are typically too small initially to 
be reliably detected with normal 
inspection methods. Without 
intervention, these cracks will grow, 
and eventually compromise the 
structural integrity of the airplane. This 
condition is known as widespread 
fatigue damage. It is associated with 
general degradation of large areas of 
structure with similar structural details 
and stress levels. As an airplane ages, 
WFD will likely occur, and will 
certainly occur if the airplane is 
operated long enough without any 
intervention. 

The FAA’s WFD final rule (75 FR 
69746, November 15, 2010) became 
effective on January 14, 2011. The WFD 
rule requires certain actions to prevent 
structural failure due to WFD 
throughout the operational life of 
certain existing transport category 
airplanes and all of these airplanes that 
will be certificated in the future. For 
existing and future airplanes subject to 
the WFD rule, the rule requires that 
DAHs establish a limit of validity (LOV) 
of the engineering data that support the 
structural maintenance program. 
Operators affected by the WFD rule may 
not fly an airplane beyond its LOV, 
unless an extended LOV is approved. 

The WFD rule (75 FR 69746, 
November 15, 2010) does not require 
identifying and developing maintenance 
actions if the DAHs can show that such 
actions are not necessary to prevent 
WFD before the airplane reaches the 
LOV. Many LOVs, however, do depend 
on accomplishment of future 
maintenance actions. As stated in the 
WFD rule, any maintenance actions 
necessary to reach the LOV will be 
mandated by airworthiness directives 
through separate rulemaking actions. 

In the context of WFD, this action is 
necessary to enable DAHs to propose 
LOVs that allow operators the longest 
operational lives for their airplanes, and 
still ensure that WFD will not occur. 
This approach allows for an 
implementation strategy that provides 
flexibility to DAHs in determining the 
timing of service information 

development (with FAA approval), 
while providing operators with certainty 
regarding the LOV applicable to their 
airplanes. 

The European Aviation Safety Agency 
(EASA), which is the Technical Agent 
for the Member States of the European 
Union, has issued EASA AD 2016–0125, 
dated June 21, 2016, which supersedes 
EASA AD 2014–0158, dated July 7, 2014 
(referred to after this as the Mandatory 
Continuing Airworthiness Information, 
or ‘‘the MCAI’’), to correct an unsafe 
condition for all Fokker Services B.V. 
Model F28 Mark 0100 series airplanes. 
The MCAI states: 

Based on findings on test articles, fatigue- 
induced cracks may develop in the coamings 
of certain wing fuel tank access panels Part 
Number (P/N) D12395–403 and P/N D12450– 
403, installed on Fokker F28 Mark 0100 
aeroplanes. 

To ensure the continued structural 
integrity with respect to fatigue, repetitive 
inspections were included in the 
Airworthiness Limitations Section (ALS) of 
the Instructions for Continued Airworthiness. 
Fokker Services also developed 
precautionary measures to reduce stress 
loads in the affected areas by replacement of 
the affected access panels with new panels, 
P/N D19701–401 and P/N D19701–403, 
having thinner skin, and a modification by 
introducing internal patches to the coamings 
of the affected access holes. 

These precautionary measures were 
introduced with Service Bulletins (SB) 
SBF100–57–027 and SBF100–57–028. As 
part of the Widespread Fatigue Damage re- 
evaluation, it was concluded that repetitive 
inspections through the ALS do not provide 
a sufficient level of protection against the 
fatigue-induced cracks. 

This condition, if not corrected, would 
affect the structural integrity of the lower 
wing skins of both outer wings in the areas 
surrounding the affected fuel tank access 
panels. 

For the reasons described above, this 
[EASA] AD requires replacement of the 
affected access panels and modification of 
the coamings of these access holes. 

Post-modification inspection requirements 
depend on the actual number of flight cycles 
accumulated at the moment of modification. 
Related detailed information is provided in 
SBF100–57–027 and SBF100–57–028, as well 
as in Fokker Services ALS Report SE–623 
Issue 12. 

Fokker Services All Operators Message 
AOF100.178#05 provides additional 
information concerning the subject addressed 
by this [EASA] AD. 

You may examine the MCAI in the 
AD docket on the Internet at http://
www.regulations.gov by searching for 

and locating Docket No. FAA–2016– 
9389. 

Related Service Information Under 1 
CFR Part 51 

Fokker Services B.V. has issued the 
following service information: 

• Fokker Service Bulletin SBF 100– 
57–027, Revision 2, dated December 11, 
2013. This service information provides 
instructions to replace certain fuel tank 
access panels. 

• Fokker Service Bulletin SBF 100– 
57–028, Revision 2, dated December, 11, 
2013. This service information provides 
instructions to modify the coamings of 
certain fuel tank access holes. 

This service information is reasonably 
available because the interested parties 
have access to it through their normal 
course of business or by the means 
identified in the ADDRESSES section. 

FAA’s Determination and Requirements 
of This Proposed AD 

This product has been approved by 
the aviation authority of another 
country, and is approved for operation 
in the United States. Pursuant to our 
bilateral agreement with the State of 
Design Authority, we have been notified 
of the unsafe condition described in the 
MCAI and service information 
referenced above. We are proposing this 
AD because we evaluated all pertinent 
information and determined an unsafe 
condition exists and is likely to exist or 
develop on other products of the same 
type design. 

Differences Between This Proposed AD 
and the MCAI or Service Information 

In the ‘‘Required Action(s) and 
Compliance Times’’ section of the 
MCAI, paragraphs (3) and (4) specify to 
incorporate or comply with certain 
maintenance tasks (repetitive 
inspections). These actions are not 
included in this proposed AD. Since 
EASA AD 2014–0158, dated July 7, 
2014, was issued, EASA issued AD 
2016–0125, dated June 21, 2016, which 
includes a requirement to incorporate 
those maintenance tasks. We are 
considering further rulemaking to 
require the actions specified in EASA 
AD 2016–0125, dated June 21, 2016. 

Costs of Compliance 

We estimate that this proposed AD 
affects 15 airplanes of U.S. registry. 

We estimate the following costs to 
comply with this proposed AD: 
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ESTIMATED COSTS 

Action Labor cost Parts cost Cost per 
product 

Cost on U.S. 
operators 

Replacement and Modification ....................... 510 work-hours × $85 per hour = $43,350 
per airplane.

$45,500 $88,350 $1,325,250 

Authority for This Rulemaking 

Title 49 of the United States Code 
specifies the FAA’s authority to issue 
rules on aviation safety. Subtitle I, 
section 106, describes the authority of 
the FAA Administrator. ‘‘Subtitle VII: 
Aviation Programs,’’ describes in more 
detail the scope of the Agency’s 
authority. 

We are issuing this rulemaking under 
the authority described in ‘‘Subtitle VII, 
Part A, Subpart III, Section 44701: 
General requirements.’’ Under that 
section, Congress charges the FAA with 
promoting safe flight of civil aircraft in 
air commerce by prescribing regulations 
for practices, methods, and procedures 
the Administrator finds necessary for 
safety in air commerce. This regulation 
is within the scope of that authority 
because it addresses an unsafe condition 
that is likely to exist or develop on 
products identified in this rulemaking 
action. 

Regulatory Findings 

We determined that this proposed AD 
would not have federalism implications 
under Executive Order 13132. This 
proposed AD would not have a 
substantial direct effect on the States, on 
the relationship between the national 
Government and the States, or on the 
distribution of power and 
responsibilities among the various 
levels of government. 

For the reasons discussed above, I 
certify this proposed regulation: 

1. Is not a ‘‘significant regulatory 
action’’ under Executive Order 12866; 

2. Is not a ‘‘significant rule’’ under the 
DOT Regulatory Policies and Procedures 
(44 FR 11034, February 26, 1979); 

3. Will not affect intrastate aviation in 
Alaska; and 

4. Will not have a significant 
economic impact, positive or negative, 
on a substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. 

List of Subjects in 14 CFR Part 39 

Air transportation, Aircraft, Aviation 
safety, Incorporation by reference, 
Safety. 

The Proposed Amendment 

Accordingly, under the authority 
delegated to me by the Administrator, 

the FAA proposes to amend 14 CFR part 
39 as follows: 

PART 39—AIRWORTHINESS 
DIRECTIVES 

■ 1. The authority citation for part 39 
continues to read as follows: 

Authority: 49 U.S.C. 106(g), 40113, 44701. 

§ 39.13 [Amended] 
■ 2. The FAA amends § 39.13 by adding 
the following new airworthiness 
directive (AD): 
Fokker Services B.V.: Docket No. FAA– 

2016–9389; Directorate Identifier 2014– 
NM–153–AD. 

(a) Comments Due Date 
We must receive comments by January 3, 

2017. 

(b) Affected ADs 
None. 

(c) Applicability 
This AD applies to Fokker Services B.V. 

Model F28 Mark 0100 series airplanes, 
certificated in any category, all serial 
numbers. 

(d) Subject 
Air Transport Association (ATA) of 

America Code 57, Wings. 

(e) Reason 
This AD was prompted by an evaluation by 

the design approval holder (DAH) indicating 
that certain wing fuel tank access panels are 
subject to widespread fatigue damage (WFD). 
We are issuing this AD to prevent fatigue 
cracking in the wing structure, which could 
result in reduced structural integrity of the 
airplane. 

(f) Compliance 
Comply with this AD within the 

compliance times specified, unless already 
done. 

(g) Modification and Replacement 
Within 63,000 flight cycles since first flight 

of the airplane, or within 90 days after the 
effective date of this AD, whichever occurs 
later, accomplish the actions specified in 
paragraphs (g)(1) and (g)(2) of this AD, as 
applicable. 

(1) For airplanes identified in Fokker 
Service Bulletin SBF100–57–028, Revision 2, 
dated December 11, 2013: Modify the 
coamings of the fuel tank access holes at the 
access panel locations identified in, and in 
accordance with the Accomplishment 
Instructions of Fokker Service Bulletin 
SBF100–57–028, Revision 2, dated December 
11, 2013. 

(2) For airplanes identified in Fokker 
Service Bulletin SBF100–57–027, Revision 2, 
dated December 11, 2013: Replace access 
panels having part number D12395–403 and 
D12450–403 with new panels having part 
number D19701–401 and D19701–403, at the 
access panel locations identified in, and in 
accordance with the Accomplishment 
Instructions of Fokker Service Bulletin 
SBF100–57–027, Revision 2, dated December 
11, 2013. 

(h) Parts Installation Prohibition 
(1) For airplanes that, on the effective date 

of this AD, have an access panel with part 
number D12395–403 or D12450–403 
installed at any of the affected locations: 
After accomplishing the actions required by 
paragraphs (g)(1) and (g)(2) of this AD, as 
applicable, no person may install, on any 
airplane, access panels having part number 
D12395–403 or D12450–403 at any access 
panel location as identified in Fokker Service 
Bulletin SBF100–57–027, Revision 2, dated 
December 11, 2013. 

(2) For airplanes that, on the effective date 
of this AD, do not have an access panel with 
part number D12395–403 or D12450–403 
installed at any of the affected locations: As 
of the effective date of this AD, no person 
may install, on any airplane, access panels 
having part number D12395–403 or D12450– 
403 at any access panel location as identified 
in Fokker Service Bulletin SBF100–57–027, 
Revision 2, dated December 11, 2013. 

(i) Credit for Previous Actions 
(1) This paragraph provides credit for 

actions required by paragraph (g)(1) of this 
AD, if those actions were performed before 
the effective date of this AD using the service 
information specified in paragraph (i)(1)(i) or 
(i)(1)(ii) of this AD. 

(i) Fokker Service Bulletin SBF100–57– 
028, dated May 2, 1994. 

(ii) Fokker Service Bulletin SBF100–57– 
028, Revision 1, dated November 1, 1994. 

(2) This paragraph provides credit for 
actions required by paragraph (g)(2) of this 
AD, if those actions were performed before 
the effective date of this AD using the service 
information specified in paragraph (i)(2)(i) or 
(i)(2)(ii) of this AD. 

(i) Fokker Service Bulletin SBF100–57– 
027, dated September 13, 1993. 

(ii) Fokker Service Bulletin SBF100–57– 
027, Revision 1, dated May 2, 1994. 

(j) Other FAA AD Provisions 

The following provisions also apply to this 
AD: 

(1) Alternative Methods of Compliance 
(AMOCs): The Manager, International 
Branch, ANM–116, Transport Airplane 
Directorate, FAA, has the authority to 
approve AMOCs for this AD, if requested 
using the procedures found in 14 CFR 39.19. 
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In accordance with 14 CFR 39.19, send your 
request to your principal inspector or local 
Flight Standards District Office, as 
appropriate. If sending information directly 
to the International Branch, send it to ATTN: 
Tom Rodriguez, Aerospace Engineer, 
International Branch, ANM–116, Transport 
Airplane Directorate, FAA, 1601 Lind 
Avenue SW., Renton, WA 98057–3356; 
telephone: 425–227–1137; fax: 425–227– 
1149. Information may be emailed to: 9- 
ANM-116-AMOC-REQUESTS@faa.gov. 
Before using any approved AMOC, notify 
your appropriate principal inspector, or 
lacking a principal inspector, the manager of 
the local flight standards district office/ 
certificate holding district office. 

(2) Contacting the Manufacturer: For any 
requirement in this AD to obtain corrective 
actions from a manufacturer, the action must 
be accomplished using a method approved 
by the Manager, International Branch, ANM– 
116, Transport Airplane Directorate, FAA; or 
European Aviation Safety Agency (EASA); or 
Fokker Services B.V.’s EASA Design 
Organization Approval (DOA). If approved by 
the DOA, the approval must include the 
DOA-authorized signature. 

(k) Related Information 

(1) Refer to Mandatory Continuing 
Airworthiness Information (MCAI) EASA AD 
2014–0158, dated July 7, 2014, for related 
information. This MCAI may be found in the 
AD docket on the Internet at http://
www.regulations.gov by searching for and 
locating Docket No. FAA–2016–9389. 

(2) For service information identified in 
this AD, contact Fokker Services B.V., 
Technical Services Dept., P.O. Box 1357, 
2130 EL Hoofddorp, the Netherlands; 
telephone: +31 (0)88–6280–350; fax: +31 
(0)88–6280–111; email: technicalservices@
fokker.com; Internet: http://
www.myfokkerfleet.com. You may view this 
service information at the FAA, Transport 
Airplane Directorate, 1601 Lind Avenue SW., 
Renton, WA. For information on the 
availability of this material at the FAA, call 
425–227–1221. 

Issued in Renton, Washington, on 
November 7, 2016. 
Michael Kaszycki, 
Acting Manager, Transport Airplane 
Directorate, Aircraft Certification Service. 
[FR Doc. 2016–27529 Filed 11–16–16; 8:45 am] 

BILLING CODE 4910–13–P 

DEPARTMENT OF TRANSPORTATION 

Federal Aviation Administration 

14 CFR Part 39 

[Docket No. FAA–2016–9384; Directorate 
Identifier 2016–NM–154–AD] 

RIN 2120–AA64 

Airworthiness Directives; The Boeing 
Company Airplanes 

AGENCY: Federal Aviation 
Administration (FAA), DOT. 

ACTION: Notice of proposed rulemaking 
(NPRM). 

SUMMARY: We propose to adopt a new 
airworthiness directive (AD) for certain 
The Boeing Company Model 777–300ER 
series airplanes. This proposed AD was 
prompted by a report that certain galley 
tripod mount assemblies were not 
connected to the tie rods in the 
overhead support structure. This 
proposed AD would require an 
inspection of certain galleys for the 
presence of the hardware that connects 
the tripod mount assembly to the tie 
rods in the overhead support structure, 
and corrective actions if necessary. We 
are proposing this AD to address the 
unsafe condition on these products. 
DATES: We must receive comments on 
this proposed AD by January 3, 2017. 
ADDRESSES: You may send comments, 
using the procedures found in 14 CFR 
11.43 and 11.45, by any of the following 
methods: 

• Federal eRulemaking Portal: Go to 
http://www.regulations.gov. Follow the 
instructions for submitting comments. 

• Fax: 202–493–2251. 
• Mail: U.S. Department of 

Transportation, Docket Operations, M– 
30, West Building Ground Floor, Room 
W12–140, 1200 New Jersey Avenue SE., 
Washington, DC 20590. 

• Hand Delivery: Deliver to Mail 
address above between 9 a.m. and 5 
p.m., Monday through Friday, except 
Federal holidays. 

For service information identified in 
this NPRM, contact Boeing Commercial 
Airplanes, Attention: Contractual & Data 
Services (C&DS), 2600 Westminster 
Blvd., MC 110–SK57, Seal Beach, CA 
90740; telephone 562–797–1717; 
Internet https://
www.myboeingfleet.com. You may view 
this referenced service information at 
the FAA, Transport Airplane 
Directorate, 1601 Lind Avenue SW., 
Renton, WA. For information on the 
availability of this material at the FAA, 
call 425–227–1221. It is also available 
on the internet at http://
www.regulations.gov by searching for 
and locating Docket No. FAA–2016– 
9384. 

Examining the AD Docket 
You may examine the AD docket on 

the Internet at http://
www.regulations.gov by searching for 
and locating Docket No. FAA–2016– 
9384; or in person at the Docket 
Management Facility between 9 a.m. 
and 5 p.m., Monday through Friday, 
except Federal holidays. The AD docket 
contains this proposed AD, the 
regulatory evaluation, any comments 
received, and other information. The 

street address for the Docket Office 
(phone: 800–647–5527) is in the 
ADDRESSES section. Comments will be 
available in the AD docket shortly after 
receipt. 
FOR FURTHER INFORMATION CONTACT: Eric 
Brown, Aerospace Engineer, Cabin 
Safety and Environmental Systems 
Branch, ANM–150S, FAA, Seattle 
Aircraft Certification Office (ACO), 1601 
Lind Avenue SW., Renton, WA 98057– 
3356; phone: 425–917–6476; fax: 425– 
917–6590; email: eric.m.brown@faa.gov. 
SUPPLEMENTARY INFORMATION: 

Comments Invited 
We invite you to send any written 

relevant data, views, or arguments about 
this proposal. Send your comments to 
an address listed under the ADDRESSES 
section. Include ‘‘Docket No. FAA– 
2016–9384; Directorate Identifier 2016– 
NM–154–AD’’ at the beginning of your 
comments. We specifically invite 
comments on the overall regulatory, 
economic, environmental, and energy 
aspects of this proposed AD. We will 
consider all comments received by the 
closing date and may amend this 
proposed AD because of those 
comments. 

We will post all comments we 
receive, without change, to http://
www.regulations.gov, including any 
personal information you provide. We 
will also post a report summarizing each 
substantive verbal contact we receive 
about this proposed AD. 

Discussion 
We have received a report that the 

T53 and T52 tie rods to the tripod 
mount assembly in the A2 and A3 
galleys were found unattached during a 
routine production inspection of certain 
airplanes before delivery. The cause was 
determined to be a change to the galley 
installation sequence. This changed 
installation sequence did not include a 
robust method to make sure that the tie 
rods were attached to the galley before 
delivery. Since this unsafe condition 
was found, Boeing has implemented a 
new improved process to ensure that the 
hardware that attaches the T53 and T52 
tie rods to the tripod mount assembly in 
the A2 and A3 galleys is attached. A 
galley tripod mount assembly that is 
unconnected to the tie rods in the 
overhead support structure can cause a 
galley to come loose under a high 
dynamic load causing a risk of serious 
injury to passengers and the blocking of 
evacuation routes. 

Related Service Information Under 1 
CFR Part 51 

We reviewed Boeing Alert Service 
Bulletin 777–25A0677, dated April 25, 
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2016. The service information describes 
procedures for doing an inspection of 
the area above the A2 and A3 galleys to 
make sure the hardware (i.e., pin 
assembly or bolt assembly) that 
connects the tripod mount assembly to 
the applicable T53 and T52 tie rods is 
installed; and corrective actions. This 
service information is reasonably 
available because the interested parties 
have access to it through their normal 
course of business or by the means 
identified in the ADDRESSES section. 

FAA’s Determination 
We are proposing this AD because we 

evaluated all the relevant information 
and determined the unsafe condition 
described previously is likely to exist or 

develop in other products of the same 
type design. 

Proposed AD Requirements 
This proposed AD would require 

accomplishing the actions specified in 
the service information described 
previously, except as discussed under 
‘‘Differences Between this Proposed AD 
and the Service Information.’’ For 
information on the procedures and 
compliance times, see this service 
information at http://
www.regulations.gov by searching for 
and locating Docket No. FAA–2016– 
9384. 

The phrase ‘‘corrective actions’’ is 
used in this proposed AD. Corrective 
actions correct or address any condition 

found. Corrective actions in an AD 
could include, for example, repairs. 

Differences Between This Proposed AD 
and the Service Information 

This proposed AD requires a detailed 
inspection for specific hardware instead 
of the general visual inspection 
specified in Boeing Alert Service 
Bulletin 777–25A0677, dated April 25, 
2016. 

Costs of Compliance 

We estimate that this proposed AD 
affects 4 airplanes of U.S. registry. We 
estimate the following costs to comply 
with this proposed AD: 

ESTIMATED COSTS 

Action Labor cost Parts cost Cost per 
product 

Cost on U.S. 
operators 

Inspection ................................ 1 work-hour × $85 per hour = $85 ......................................... $0 $85 $340 

We have received no definitive data 
that would enable us to provide cost 
estimates for the on-condition actions 
specified in this proposed AD. 

According to the manufacturer, some 
of the costs of this proposed AD may be 
covered under warranty, thereby 
reducing the cost impact on affected 
individuals. We do not control warranty 
coverage for affected individuals. As a 
result, we have included all available 
costs in our cost estimate. 

Authority for This Rulemaking 

Title 49 of the United States Code 
specifies the FAA’s authority to issue 
rules on aviation safety. Subtitle I, 
section 106, describes the authority of 
the FAA Administrator. Subtitle VII: 
Aviation Programs, describes in more 
detail the scope of the Agency’s 
authority. 

We are issuing this rulemaking under 
the authority described in Subtitle VII, 
Part A, Subpart III, Section 44701: 
‘‘General requirements.’’ Under that 
section, Congress charges the FAA with 
promoting safe flight of civil aircraft in 
air commerce by prescribing regulations 
for practices, methods, and procedures 
the Administrator finds necessary for 
safety in air commerce. This regulation 
is within the scope of that authority 
because it addresses an unsafe condition 
that is likely to exist or develop on 
products identified in this rulemaking 
action. 

Regulatory Findings 

We determined that this proposed AD 
would not have federalism implications 

under Executive Order 13132. This 
proposed AD would not have a 
substantial direct effect on the States, on 
the relationship between the national 
Government and the States, or on the 
distribution of power and 
responsibilities among the various 
levels of government. 

For the reasons discussed above, I 
certify this proposed regulation: 

(1) Is not a ‘‘significant regulatory 
action’’ under Executive Order 12866, 

(2) Is not a ‘‘significant rule’’ under 
the DOT Regulatory Policies and 
Procedures (44 FR 11034, February 26, 
1979), 

(3) Will not affect intrastate aviation 
in Alaska, and 

(4) Will not have a significant 
economic impact, positive or negative, 
on a substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. 

List of Subjects in 14 CFR Part 39 

Air transportation, Aircraft, Aviation 
safety, Incorporation by reference, 
Safety. 

The Proposed Amendment 

Accordingly, under the authority 
delegated to me by the Administrator, 
the FAA proposes to amend 14 CFR part 
39 as follows: 

PART 39—AIRWORTHINESS 
DIRECTIVES 

■ 1. The authority citation for part 39 
continues to read as follows: 

Authority: 49 U.S.C. 106(g), 40113, 44701. 

§ 39.13 [Amended] 

■ 2. The FAA amends § 39.13 by adding 
the following new airworthiness 
directive (AD): 

The Boeing Company: Docket No. FAA– 
2016–9384; Directorate Identifier 2016–NM– 
154–AD. 

(a) Comments Due Date 

We must receive comments by January 3, 
2017. 

(b) Affected ADs 

None. 

(c) Applicability 

This AD applies to The Boeing Company 
Model 777–300ER series airplanes, 
certificated in any category, as identified in 
Boeing Alert Service Bulletin 777–25A0677, 
dated April 25, 2016. 

(d) Subject 

Air Transport Association (ATA) of 
America Code 25, Equipment/furnishings. 

(e) Unsafe Condition 

This AD was prompted by a report that 
certain galley tripod mount assemblies were 
not attached to the tie rods in the overhead 
support structure. We are issuing this AD to 
detect and correct an unconnected galley 
tripod mount assembly to the tie rods in the 
overhead support structure, which can cause 
a galley to come loose under a high dynamic 
load causing a risk of serious injury to 
passengers and the blocking of evacuation 
routes. 

(f) Compliance 

Comply with this AD within the 
compliance times specified, unless already 
done. 
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(g) Inspection and Corrective Actions 
Within 12 months after the effective date 

of this AD: Do a detailed inspection of the 
area above the A2 and A3 galleys to make 
sure the hardware (i.e., pin assembly or bolt 
assembly) that connects the tripod mount 
assembly to the applicable T53 and T52 tie 
rods is installed, and do all applicable 
corrective actions, in accordance with the 
Accomplishment Instructions of Boeing Alert 
Service Bulletin 777–25A0677, dated April 
25, 2016. Do all applicable corrective actions 
before further flight. 

(h) Definition of Detailed Inspection 
For the purposes of this AD, a detailed 

inspection is an intensive examination of a 
specific item, installation, or assembly to 
detect damage, failure, or irregularity. 
Available lighting is normally supplemented 
with a direct source of good lighting at an 
intensity deemed appropriate. Inspection 
aids such as mirror, magnifying lenses, etc., 
may be necessary. Surface cleaning and 
elaborate procedures may be required. 

(i) Alternative Methods of Compliance 
(AMOCs) 

(1) The Manager, Seattle Aircraft 
Certification Office (ACO), FAA, has the 
authority to approve AMOCs for this AD, if 
requested using the procedures found in 14 
CFR 39.19. In accordance with 14 CFR 39.19, 
send your request to your principal inspector 
or local Flight Standards District Office, as 
appropriate. If sending information directly 
to the manager of the ACO, send it to the 
attention of the person identified in 
paragraph (j)(1) of this AD. Information may 
be emailed to: 9-ANM-Seattle-ACO-AMOC- 
Requests@faa.gov. 

(2) Before using any approved AMOC, 
notify your appropriate principal inspector, 
or lacking a principal inspector, the manager 
of the local flight standards district office/ 
certificate holding district office. 

(3) An AMOC that provides an acceptable 
level of safety may be used for any repair, 
modification, or alteration required by this 
AD if it is approved by the Boeing 
Commercial Airplanes Organization 
Designation Authorization (ODA) that has 
been authorized by the Manager, Seattle 
ACO, to make those findings. To be 
approved, the repair method, modification 
deviation, or alteration deviation must meet 
the certification basis of the airplane, and the 
approval must specifically refer to this AD. 

(4) For service information that contains 
steps that are labeled as Required for 
Compliance (RC), the provisions of 
paragraphs (i)(4)(i) and (i)(4)(ii) of this AD 
apply. 

(i) The steps labeled as RC, including 
substeps under an RC step and any figures 
identified in an RC step, must be done to 
comply with the AD. If a step or substep is 
labeled ‘‘RC Exempt,’’ then the RC 
requirement is removed from that step or 
substep. An AMOC is required for any 
deviations to RC steps, including substeps 
and identified figures. 

(ii) Steps not labeled as RC may be 
deviated from using accepted methods in 
accordance with the operator’s maintenance 
or inspection program without obtaining 

approval of an AMOC, provided the RC steps, 
including substeps and identified figures, can 
still be done as specified, and the airplane 
can be put back in an airworthy condition. 

(j) Related Information 

(1) For more information about this AD, 
contact Eric Brown, Aerospace Engineer, 
Cabin Safety and Environmental Systems 
Branch, ANM–150S, FAA, Seattle Aircraft 
Certification Office (ACO), 1601 Lind Avenue 
SW., Renton, WA 98057–3356; phone: 425– 
917–6476; fax: 425–917–6590; email: 
eric.m.brown@faa.gov. 

(2) For service information identified in 
this AD, contact Boeing Commercial 
Airplanes, Attention: Contractual & Data 
Services (C&DS), 2600 Westminster Blvd., 
MC 110–SK57, Seal Beach, CA 90740; 
telephone 562–797–1717; Internet https://
www.myboeingfleet.com. You may view this 
referenced service information at the FAA, 
Transport Airplane Directorate, 1601 Lind 
Avenue SW., Renton, WA. For information 
on the availability of this material at the 
FAA, call 425–227–1221. 

Issued in Renton, Washington, on 
November 2, 2016. 
Michael Kaszycki, 
Acting Manager, Transport Airplane 
Directorate, Aircraft Certification Service. 
[FR Doc. 2016–27310 Filed 11–16–16; 8:45 am] 

BILLING CODE 4910–13–P 

DEPARTMENT OF THE TREASURY 

Alcohol and Tobacco Tax and Trade 
Bureau 

27 CFR Part 4 

[Docket No. TTB–2016–0011; Notice No. 
165] 

RIN 1513–AC24 

Proposed Addition of New Grape 
Variety Names for American Wines 

AGENCY: Alcohol and Tobacco Tax and 
Trade Bureau, Treasury. 
ACTION: Notice of proposed rulemaking. 

SUMMARY: The Alcohol and Tobacco Tax 
and Trade Bureau (TTB) proposes to 
amend its wine labeling regulations by 
adding a number of new names to the 
list of grape variety names approved for 
use in designating American wines. TTB 
also proposes to remove one existing 
entry and replace it with a slightly 
different name, and to correct the 
spelling of another existing entry. The 
proposed amendments would allow 
wine bottlers to use these additional 
approved grape variety names on wine 
labels and in wine advertisements. 
DATES: TTB must receive written 
comments on or before January 17, 
2017. 

ADDRESSES: Please send your comments 
on this proposed rule to one of the 
following addresses: 

• Internet: https://
www.regulations.gov (via the online 
comment form for this notice as posted 
within Docket No. TTB–2016–0011 at 
‘‘Regulations.gov,’’ the Federal e- 
rulemaking portal); 

• U.S. Mail: Director, Regulations and 
Rulings Division, Alcohol and Tobacco 
Tax and Trade Bureau, 1310 G Street 
NW., Box 12, Washington, DC 20005; or 

• Hand delivery/courier in lieu of 
mail: Alcohol and Tobacco Tax and 
Trade Bureau, 1310 G Street NW., Suite 
400E, Washington, DC 20005. 

See the Public Participation section of 
this notice for specific instructions and 
requirements for submitting comments, 
and for information on how to request 
a public hearing. 

You may view copies of this proposed 
rule and any comments TTB receives 
about this proposal at https://
www.regulations.gov within Docket No. 
TTB–2016–0011. A link to that docket is 
posted on the TTB Web site at https:// 
www.ttb.gov/wine/wine- 
rulemaking.shtml under Notice No. 165. 
You also may view copies of this 
proposed rule and any comments TTB 
receives about this proposal by 
appointment at the TTB Information 
Resource Center, 1310 G Street NW., 
Washington, DC 20005. Please call 202– 
453–2270 to make an appointment. 
FOR FURTHER INFORMATION CONTACT: 
Jennifer Berry, Alcohol and Tobacco 
Tax and Trade Bureau, Regulations and 
Rulings Division; telephone 202–453– 
1039, ext. 275. 
SUPPLEMENTARY INFORMATION: 

Background 

TTB Authority 

Section 105(e) of the Federal Alcohol 
Administration Act (FAA Act), 27 
U.S.C. 205(e), authorizes the Secretary 
of the Treasury to prescribe regulations 
for the labeling of wine, distilled spirits, 
and malt beverages. The FAA Act 
requires that these regulations, among 
other things, prohibit consumer 
deception and the use of misleading 
statements on labels, and ensure that 
labels provide the consumer with 
adequate information as to the identity 
and quality of the product. 

The Alcohol and Tobacco Tax and 
Trade Bureau (TTB) administers the 
regulations promulgated under the FAA 
Act pursuant to section 1111(d) of the 
Homeland Security Act of 2002, 
codified at 6 U.S.C. 531(d). The 
Secretary has delegated various 
authorities through Treasury 
Department Order 120–01 (dated 

VerDate Sep<11>2014 17:46 Nov 16, 2016 Jkt 241001 PO 00000 Frm 00009 Fmt 4702 Sfmt 4702 E:\FR\FM\17NOP1.SGM 17NOP1sr
ad

ov
ic

h 
on

 D
S

K
3G

M
Q

08
2P

R
O

D
 w

ith
 P

R
O

P
O

S
A

LS

https://www.ttb.gov/wine/wine-rulemaking.shtml
https://www.ttb.gov/wine/wine-rulemaking.shtml
https://www.ttb.gov/wine/wine-rulemaking.shtml
mailto:9-ANM-Seattle-ACO-AMOC-Requests@faa.gov
mailto:9-ANM-Seattle-ACO-AMOC-Requests@faa.gov
https://www.myboeingfleet.com
https://www.myboeingfleet.com
https://www.regulations.gov
https://www.regulations.gov
https://www.regulations.gov
https://www.regulations.gov
mailto:eric.m.brown@faa.gov


81024 Federal Register / Vol. 81, No. 222 / Thursday, November 17, 2016 / Proposed Rules 

December 10, 2013, superseding 
Treasury Order 120–01 (Revised), 
‘‘Alcohol and Tobacco Tax and Trade 
Bureau,’’ dated January 24, 2003), to the 
TTB Administrator to perform the 
functions and duties in the 
administration and enforcement of these 
laws. 

Use of Grape Variety Names on Wine 
Labels 

Part 4 of the TTB regulations (27 CFR 
part 4) sets forth the standards 
promulgated under the FAA Act for the 
labeling and advertising of wine. 
Section 4.23 of the TTB regulations (27 
CFR 4.23) sets forth rules for varietal 
(grape type) labeling. Paragraph (a) of 
that section sets forth the general rule 
that the names of one or more grape 
varieties may be used as the type 
designation of a grape wine only if the 
wine is labeled with an appellation of 
origin as defined in § 4.25. Under 
paragraphs (b) and (c), a wine bottler 
may use the name of a single grape 
variety on a label as the type 
designation of a wine if not less than 75 
percent of the wine (or 51 percent in 
certain limited circumstances) is 
derived from grapes of that variety 
grown in the labeled appellation of 
origin area. Under paragraph (d), a 
bottler may use two or more grape 
variety names as the type designation of 
a wine if all the grapes used to make the 
wine are of the labeled varieties and if 
the percentage of the wine derived from 
each grape variety is shown on the label 
(and with additional rules in the case of 
multicounty and multistate appellations 
of origin). Paragraph (e) of § 4.23 
provides that only a grape variety name 
approved by the TTB Administrator 
may be used as a type designation for 
an American wine and states that a list 
of approved grape variety names 
appears in subpart J of part 4. 

Within subpart J of part 4, the list of 
grape variety names and their synonyms 
approved for use as type designations 
for American wines appears in § 4.91 
(27 CFR 4.91). Alternative grape variety 
names temporarily authorized for use 
are listed in § 4.92 (27 CFR 4.92). 
Finally, § 4.93 (27 CFR 4.93) sets forth 
rules for the approval of grape variety 
names. 

Approval of New Grape Variety Names 

Section 4.93 provides that any 
interested person may petition the TTB 
Administrator for the approval of a 
grape variety name and that the petition 
should provide evidence of the 
following: 

• That the new grape variety is 
accepted; 

• That the name for identifying the 
grape variety is valid; 

• That the variety is used or will be 
used in winemaking; and 

• That the variety is grown and used 
in the United States. 

Section 4.93 further provides that 
documentation submitted with the 
petition may include: 

• A reference to the publication of the 
name of the variety in a scientific or 
professional journal of horticulture or a 
published report by a professional, 
scientific, or winegrowers’ organization; 

• A reference to a plant patent, if 
patented; and 

• Information pertaining to the 
commercial potential of the variety, 
such as the acreage planted and its 
location or market studies. 

Section 4.93 also places certain 
eligibility restrictions on the approval of 
grape variety names. TTB will not 
approve a new name: 

• If it has been used previously for a 
different grape variety; 

• If it contains a term or name found 
to be misleading under § 4.39 (27 CFR 
4.39); or 

• If it contains the term ‘‘Riesling.’’ 
(See T.D. ATF–370, 61 FR 522, 
published 1/8/96.) 

Typically, if TTB determines that the 
evidence submitted with a petition 
supports approval of the new grape 
variety name, TTB will send a letter of 
approval to the petitioner advising the 
petitioner that TTB will propose to add 
the grape variety name to the list of 
approved grape variety names in § 4.91 
at a later date. Those letters are 
considered administrative approvals, 
and they are posted on TTB’s Web site 
once a grape variety is approved. After 
one or more approvals have been issued, 
a notice of proposed rulemaking will be 
prepared for publication in the Federal 
Register proposing to add the name(s) to 
the § 4.91 list, with opportunity for 
public comment. In the event that one 
or more comments or other information 
demonstrate the inappropriateness of an 
approval action, TTB will determine not 
to add the grape variety name in 
question to the list and will advise the 
original petitioner that the name is no 
longer approved. 

Since the last revision of the approved 
grape variety names list in § 4.91, (T.D. 
TTB–95, 76 FR 66625, published 
October 27, 2011), TTB has received and 
administratively approved a number of 
petitions for new grape variety names. 
In this notice, TTB is proposing to add 
a number of grape variety names to the 
list of names in § 4.91 to reflect those 
approvals. The evidence that the 
petitioners submitted in support of each 
name—and that formed the basis for the 

TTB approval—is summarized below. 
TTB is requesting comments on the 
appropriateness of these names for use 
on American wine labels. 

TTB is also requesting comments on 
one petitioned-for grape name that TTB 
did not approve administratively. The 
petition for this name—Phoenix—is also 
discussed below. In addition, TTB has 
received a petition requesting that one 
grape variety name currently listed in 
§ 4.91—Geneva Red 7—be removed 
from the list and replaced with the 
name ‘‘Geneva Red.’’ TTB is requesting 
comments on this petition. 

Grape Name Petitions 

Amigne 

White Heron Cellars, Quincy, 
Washington, petitioned TTB to add 
‘‘Amigne’’ to the list of approved grape 
variety names. Amigne is a white Vitis 
vinifera grape variety long grown in 
Switzerland, but relatively new to the 
United States. The petitioner stated that 
it has grown the variety since the 1990s, 
and submitted written verification from 
a plant pathologist identifying its vines 
as Amigne. As evidence of the variety’s 
acceptance, name validity, and usage, 
the petitioner also submitted references 
to Amigne from a Swiss publication 
‘‘Principaux cépages cultivés en Suisse’’ 
(Principle Varieties Cultivated in 
Switzerland), published by the Swiss 
Federal Agricultural Research Station at 
Changins. Based on this evidence, TTB 
proposes to add Amigne to the list of 
grape variety names in § 4.91. 

Arandell 

Jessica Lyga, Plant Varieties & 
Germplasm Licensing Associate, Center 
for Technology Enterprise and 
Commercialization, Cornell University, 
petitioned TTB to add ‘‘Arandell’’ to the 
list of approved grape varieties. 
Arandell, a red wine grape developed at 
Cornell, is a cross between two 
interspecific hybrid selections from 
Cornell’s grape breeding program. 
According to a Cornell University 
bulletin submitted by the petitioner, 
Arandell is a ‘‘grape characterized by a 
high degree of natural disease resistance 
and producing dark red wines with 
clean, berry aromas.’’ The petitioner 
also submitted Arandell’s listing in the 
National Grape Registry, published by 
the University of California at Davis (UC 
Davis), which notes the variety is 
available for sale at two commercial 
nurseries in New York. Based on this 
evidence, TTB proposes to add Arandell 
to the list of grape variety names in 
§ 4.91. 
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Aromella 

Jessica Lyga, Plant Varieties & 
Germplasm Licensing Associate, Center 
for Technology Enterprise and 
Commercialization, Cornell University, 
petitioned TTB to add ‘‘Aromella’’ to 
the list of approved grape varieties. 
Aromella is a white wine grape 
developed at Cornell from a cross 
between Traminette and Ravat 34. 
According to a Cornell University 
bulletin submitted by the petitioner, 
Aromella is ‘‘a winter-hardy white wine 
grape with high potential productivity 
and excellent aromatic muscat wine 
characteristics.’’ The petitioner also 
submitted Aromella’s listing in UC 
Davis’s National Grape Registry, which 
notes the variety is available for sale at 
three commercial nurseries in New York 
and California. Based on this evidence, 
TTB proposes to add Aromella to the 
list of grape variety names in § 4.91. 

Arvine 

White Heron Cellars, Quincy, 
Washington, petitioned TTB to add 
‘‘Arvine’’ to the list of approved grape 
variety names. Arvine is a white Vitis 
vinifera variety originally from 
Switzerland and northern Italy. The 
petitioner stated that it has grown 
Arvine since the 1990s, having obtained 
its vines from Foundation Plant Services 
(FPS) at UC Davis. FPS currently sells 
the variety. As evidence of the variety’s 
acceptance, name validity, and usage, 
the petitioner also submitted references 
to Arvine from a Swiss publication 
‘‘Principaux cépages cultivés en Suisse’’ 
(Principle Varieties Cultivated in 
Switzerland), published by the Swiss 
Federal Agricultural Research Station at 
Changins. Based on this evidence, TTB 
proposes to add Arvine to the list of 
grape variety names in § 4.91. 

Bianchetta trevigiana 

Laraneta Winery, Templeton, 
California, petitioned TTB to add 
‘‘Bianchetta trevigiana’’ to the list of 
approved grape variety names. 
Bianchetta trevigiana is a white Vitis 
vinifera variety originally from northern 
Italy. To satisfy the requirements of 
§ 4.93, the petitioner submitted a letter 
from UC Davis’s FPS stating that DNA 
testing done on one of the petitioner’s 
vines showed it to be of the Bianchetta 
trevigiana variety. According to UC 
Davis’s National Grape Registry, the 
variety is available for sale at two 
California nurseries. Based on this 
evidence, TTB proposes to add 
Bianchetta trevigiana to the list of grape 
variety names in § 4.91. 

Black Spanish 

Majek Vineyard and Winery, San 
Antonio, Texas, petitioned TTB to add 
‘‘Black Spanish’’ to the list of approved 
grape variety names as a synonym for 
the currently listed ‘‘Lenoir.’’ Black 
Spanish is a hybrid red wine grape 
grown in Texas and other southern 
States. As evidence of the validity of the 
name ‘‘Black Spanish’’ to identify the 
variety, the petitioner submitted links to 
several Web sites that refer to the variety 
by that name. These links include one 
to UC Davis’s National Grape Registry, 
which lists ‘‘Black Spanish’’ as a 
common synonym for Lenoir, and three 
links to nursery Web sites that list the 
variety by the name ‘‘Black Spanish.’’ If 
Black Spanish is approved, it will 
appear as a synonym for Lenoir in 
§ 4.91. TTB believes that the evidence 
warrants the approval of Black Spanish 
as a valid name commonly used in the 
United States for this variety. However, 
we welcome comments on this issue. 
Based on the above evidence, TTB 
proposes to add the name ‘‘Black 
Spanish’’ to the list of grape variety 
names in § 4.91 to be identified with its 
synonym ‘‘Lenoir.’’ TTB also received a 
petition for approval of the name 
‘‘Jacquez,’’ another synonym for Lenoir 
(see discussion below under ‘‘Jacquez’’). 

Bluebell 

Clover Meadow Winery, Shell Lake, 
Wisconsin, petitioned TTB to add 
‘‘Bluebell’’ to the list of approved grape 
variety names. Bluebell is an 
interspecific cross developed at the 
University of Minnesota in 1944. A very 
cold-hardy variety, it is commonly used 
for table grapes, juice, and jelly. The 
petitioner, however, produces wine 
from the variety. To satisfy the 
requirements of § 4.93, the petitioner 
submitted Web site references to 
Bluebell from the University of 
Minnesota and UC Davis’s National 
Grape Registry, which lists five 
nurseries selling the variety. Based on 
this evidence, TTB proposes to add the 
name ‘‘Bluebell’’ to the list of grape 
variety names in § 4.91. 

Bourboulenc 

Tablas Creek Vineyard, Paso Robles, 
California, petitioned TTB to add 
‘‘Bourboulenc’’ to the list of approved 
grape variety names. Bourboulenc is a 
white Vitis vinifera variety associated 
with the Rhône region of France, where 
it is one of the thirteen authorized 
varieties permitted in the Châteauneuf- 
du-Pape appellation of origin. As part of 
the petition, Tablas Creek submitted a 
letter of support from the director of 
FPS at UC Davis, Dr. Deborah Golino. In 

her letter, Dr. Golino states that 
Bourboulenc plant material was 
imported from France to FPS, where it 
was tested and found to be free of 
viruses, then planted in FPS’s Russell 
Ranch Foundation Vineyard. The 
variety is currently available for sale to 
the public at FPS. In addition to the 
letter from Dr. Golino, the petitioner 
also submitted several published 
references to Bourboulenc. Based on 
this evidence, TTB proposes to add 
Bourboulenc to the list of grape variety 
names in § 4.91. 

Brachetto 
Pete Anderson of Eusinus Vineyard 

and Witch Creek Winery, Carlsbad, 
California, petitioned TTB to add 
‘‘Brachetto’’ to the list of approved grape 
variety names. Brachetto is a red Vitis 
vinifera variety originally from the 
Piedmont region of Italy. The petitioner 
states he has grown Brachetto for several 
years at his Eusinus Vineyard and is 
aware of one other California winery 
growing and producing wine from the 
variety. To satisfy the requirements of 
§ 4.93, the petitioner submitted a letter 
from FPS at UC Davis stating that its 
DNA analysis of his vine sample 
showed it to be a match for samples of 
Brachetto held by the National Clonal 
Germplasm Repository at UC Davis. 
Based on this evidence, TTB proposes to 
add Brachetto to the list of grape variety 
names in § 4.91. 

By George 
Girouard Vines, Tulsa, Oklahoma, 

petitioned TTB to add ‘‘By George’’ to 
the list of approved grape variety names. 
By George is a red wine grape developed 
by George E. Girouard by crossing Ruby 
Cabernet with Vitis aestivalis JG #3. As 
evidence of the grape’s acceptance and 
name validity, the petitioner submitted 
a listing for By George from the May 
2012 HortScience’s Register of New 
Fruit and Nut Cultivars. The petitioner 
states that the variety is currently grown 
in Oklahoma and California, and it 
planned to release a wine made from By 
George in 2015. Based on this evidence, 
TTB proposes to add By George to the 
list of grape variety names in § 4.91. 

Caladoc 
RBZ Vineyards, Templeton, 

California, petitioned TTB to add 
‘‘Caladoc’’ to the list of approved grape 
variety names. Caladoc is a red Vitis 
vinifera grape developed in France in 
1958 as a crossing of Grenache and 
Malbec. To satisfy the requirements of 
§ 4.93, the petitioner submitted a listing 
for Caladoc from UC Davis’s National 
Grape Registry, which indicates that the 
variety is for sale from FPS. The 
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petitioner also submitted pages from a 
California nursery catalogue indicating 
that it sells the variety. Additionally, the 
petitioner states that it and several other 
U.S. vineyards grow Caladoc. Based on 
this evidence, TTB proposes to add 
Caladoc to the list of grape variety 
names in § 4.91. 

Caprettone 
Belle Fiore Winery, Ashland, Oregon, 

petitioned TTB to add ‘‘Caprettone’’ to 
the list of approved grape variety names. 
Caprettone is a white Vitis vinifera 
originally from southern Italy. As 
evidence of the grape’s acceptance and 
name validity, the petitioner submitted 
a listing for Caprettone from UC Davis’s 
National Grape Registry. According to 
this listing, Caprettone was initially 
released by UC Davis’s FPS under the 
name ‘‘Coda di Volpe’’; however, 
subsequent DNA testing correctly 
identified the variety as Caprettone. The 
National Grape Registry currently lists 
three nurseries selling the variety. Based 
on this evidence, TTB proposes to add 
Caprettone to the list of grape variety 
names in § 4.91. 

Chisago 
Wine Haven, Inc., Chisago City, 

Minnesota, petitioned TTB to add 
‘‘Chisago’’ to the list of approved grape 
variety names. Chisago is a red wine 
variety developed by the petitioner from 
a crossing of St. Croix and Swenson 
Red. Noteworthy for its winter 
hardiness, the variety can survive 
temperatures that reach minus 40 
degrees Fahrenheit. To satisfy the 
requirements of § 4.93, the petitioner 
submitted copies of its U.S. Plant Patent 
and U.S. Trademark Registration for 
Chisago, along with two articles 
referencing the variety and a list of wine 
competition awards won by its Chisago 
wine. According to the petitioner, 
several other Minnesota vineyards also 
are growing Chisago, and two nurseries 
planned to sell the variety in 2012. 
Based on this evidence, TTB proposes to 
add Chisago to the list of grape variety 
names in § 4.91. 

Coda di Volpe 
Pete Anderson of Eusinus Vineyard 

and Witch Creek Winery, Carlsbad, 
California, petitioned TTB to add ‘‘Coda 
di Volpe’’ to the list of approved grape 
variety names. Coda di Volpe is a white 
Vitis vinifera variety originally from the 
Campania region of Italy. To satisfy the 
requirements of § 4.93, the petitioner 
cited three published references to Coda 
di Volpe and notes that UC Davis’s 
Foundation Plant Services imported 
Coda di Volpe vines in 2000. According 
to the petitioner, five California 

vineyards and wineries grow or make 
wine from the variety. UC Davis’s 
National Grape Registry lists three 
California nurseries that sell Coda di 
Volpe vines to the public. Based on this 
evidence, TTB proposes to add Coda di 
Volpe to the list of grape variety names 
in § 4.91. 

Diana 
John H. Brahm III, winemaster at 

Arbor Hill Winery, Naples, New York, 
petitioned TTB to add ‘‘Diana’’ to the 
list of approved grape variety names. 
Diana is a red hybrid variety that has 
grown in the Finger Lakes region since 
the mid-1800s. To satisfy the 
requirements of § 4.93, the petitioner 
submitted an excerpt from the 1908 
book ‘‘The Grapes of New York,’’ which 
describes Diana as a seedling of Catawba 
that ripens early and is thus good for 
cold climates. The petitioner also 
submitted a photo of a Widmer’s Wine 
Cellars label for a Diana wine, vintage 
1942. The petitioner states that Arbor 
Hill has recently produced a Diana wine 
which it intends to release for sale. TTB 
notes that the U.S. Department of 
Agriculture’s Plant Genetic Resources 
Unit in Geneva, New York, maintains 
Diana in its collection and distributes 
the variety. Based on this evidence, TTB 
proposes to add Diana to the list of 
grape variety names in § 4.91. 

Esprit 
Deja Vine Vineyards & Winery, 

Martelle, Iowa, petitioned TTB to add 
‘‘Esprit’’ to the list of approved grape 
variety names. Esprit, a white 
interspecific hybrid, was developed by 
Elmer Swenson as a cross between 
Villard blanc and Edelweiss. To satisfy 
the requirements of § 4.93, the petitioner 
submitted two publications from Iowa 
State University describing the 
viticultural characteristics of Esprit and 
the quality of its wine. Esprit is also 
listed in UC Davis’s National Grape 
Registry, which notes that a New York 
nursery sells the variety. Based on this 
evidence, TTB proposes to add Esprit to 
the list of grape variety names in § 4.91. 

Falanghina 
Pete Anderson of Eusinus Vineyard 

and Witch Creek Winery, Carlsbad, 
California, petitioned TTB to add 
‘‘Falanghina’’ to the list of approved 
grape variety names. Falanghina is a 
white Vitis vinifera grape variety 
originally from the Campania region of 
Italy. As evidence, the petitioner cited a 
number of wine publications that 
reference Falanghina. The variety is also 
listed in UC Davis’s National Grape 
Registry, which names four nurseries 
selling the variety. According to the 

petitioner, four California vineyards and 
wineries are either growing Falanghina 
or producing wine from the variety. 
Based on this evidence, TTB proposes to 
add Falanghina to the list of grape 
variety names in § 4.91. 

Geneva Red/Geneva Red 7 
Jessica Lyga of Cornell University 

petitioned TTB to change the currently 
approved grape variety name ‘‘Geneva 
Red 7’’ to ‘‘Geneva Red.’’ Geneva Red 7 
was added to § 4.91 by T.D. TTB–95 as 
the result of a petition from a New York 
winery (see 76 FR 66625, October 27, 
2011). The Geneva Red petition states 
that Cornell University, the developer 
and owner of the grape variety, does not 
endorse the use of the name ‘‘Geneva 
Red 7’’ and notes that the petition for 
that name was submitted without its 
approval. The petition states that 
Cornell is concerned that the ‘‘7’’ in 
‘‘Geneva Red 7’’ is confusing and leads 
the consumer to question whether there 
are similarly named grape varieties, 
such as Geneva Red 1, 2, 3, etc. 

As evidence for the name Geneva Red, 
the petitioner submitted a 2003 Cornell 
publication referencing the variety as 
‘‘Geneva Red,’’ along with the variety’s 
entry from UC Davis’ National Grape 
Registry which lists the variety as 
‘‘Geneva Red.’’ Based on this evidence, 
TTB granted administrative approval to 
the name ‘‘Geneva Red’’ as a valid 
synonym for ‘‘Geneva Red 7,’’ but 
advised the petitioner that it could not 
remove the name ‘‘Geneva Red 7’’ from 
§ 4.91 without rulemaking. The 
petitioner has subsequently submitted a 
list of four commercial vineyards and 
wineries that use the name ‘‘Geneva 
Red’’ for the grape variety on their Web 
sites. Because the evidence indicates 
that this is the name currently used in 
the marketplace for the variety, TTB 
proposes to remove the name ‘‘Geneva 
Red 7’’ from § 4.91 and replace it with 
‘‘Geneva Red.’’ However, TTB welcomes 
comments on the validity of the name, 
Geneva Red, as an approved name for 
this grape variety. 

TTB further proposes to allow the use 
of the grape variety name ‘‘Geneva Red 
7’’ for a period of 1 year after 
publication of a final rule on this matter 
if Geneva Red 7 is removed based on 
sufficient evidence from comments 
received. If this proposal is adopted as 
a final rule, those holding a certificate 
of label approval (COLA) with the name 
‘‘Geneva Red 7’’ would have sufficient 
time to obtain new labels. At the end of 
the 1-year period, holders of approved 
‘‘Geneva Red 7’’ labels would be 
required to discontinue their use as 
their COLA approval will be revoked by 
operation of the final rule (see 27 CFR 
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13.51 and 13.72(a)(2)). TTB believes the 
1-year period will provide such label 
holders with adequate time to use up 
their supply of previously approved 
‘‘Geneva Red 7’’ labels. This proposal 
appears in a new paragraph (e) of 27 
CFR 4.92. 

Godello 
California American Terroirs, 

Sonoma, California, petitioned TTB to 
add ‘‘Godello’’ to the list of approved 
grape variety names. Godello is a white 
Vitis vinifera variety native to Spain and 
Portugal. To satisfy the requirements of 
§ 4.93, the petitioner cited several 
published references to the Godello 
variety in professional journals and 
wine reference books. These include the 
article ‘‘Prospection and identification 
of grapevine varieties cultivated in 
north Portugal and northwest Spain,’’ 
J.P. MARTÍN, et al., from the journal 
‘‘Vitis,’’ 50 (1), pp. 29–33 (2011), and 
‘‘Wine Grapes,’’ Jancis Robinson, ed. 
(2012), p. 413. The petitioner also 
submitted evidence that a California 
nursery sells the variety. According to 
the petitioner, a number of wineries in 
California and Oregon grow Godello. 
Based on this evidence, TTB proposes to 
add Godello to the list of grape variety 
names in § 4.91. 

Gros Manseng 
Tablas Creek Vineyard, Paso Robles, 

California, petitioned TTB to add ‘‘Gros 
Manseng’’ to the list of approved grape 
variety names. Gros Manseng is a white 
Vitis vinifera variety of French origin. 
As evidence of the variety’s acceptance 
and name validity, the petitioner 
submitted several published references 
to Gros Manseng, including the ‘‘Oxford 
Companion to Wine’’ (1999 edition) and 
Pierre Galet’s ‘‘Cépage et Vignobles de 
France.’’ Tablas Creek Vineyards 
imported Gros Manseng into the New 
York Agricultural Experiment Station in 
Geneva, New York, in 2000. After it was 
indexed and declared virus free in 2003, 
it was shipped bare root to the 
petitioner. The petitioner states it has 
provided Gros Manseng budwood to a 
California nursery, and TTB is aware of 
two other nurseries selling the variety. 
Based on this evidence, TTB proposes to 
add Gros Manseng to the list of grape 
variety names in § 4.91. 

Humagne Rouge 
White Heron Cellars, Quincy, 

Washington, petitioned TTB to add 
‘‘Humagne Rouge’’ to the list of 
approved grape variety names. 
Humagne Rouge is a red Vitis vinifera 
grape variety long grown in 
Switzerland, but relatively new to the 
United States. The petitioner stated that 

it obtained its Humagne Rouge vines 
from UC Davis’s FPS in the 1990s, and 
the petition included an entry for the 
variety from a 1997 FPS catalogue 
showing that the variety was sold in the 
United States. As evidence of the 
variety’s acceptance, name validity, and 
usage, the petitioner also submitted 
references to Humagne Rouge from a 
Swiss publication, ‘‘Principaux cépages 
cultivés en Suisse’’ (Principle Varieties 
Cultivated in Switzerland), published 
by the Swiss Federal Agricultural 
Research Station at Changins. Based on 
this evidence, TTB proposes to add 
Humagne Rouge to the list of grape 
variety names in § 4.91. 

Jacquez 
Haak Vineyards & Winery, Santa Fe, 

Texas, petitioned TTB to add ‘‘Jacquez’’ 
to the list of approved grape variety 
names as a synonym for the currently 
listed ‘‘Lenoir.’’ Jacquez is a hybrid red 
wine grape grown in Texas and other 
southern States, where it is also known 
by the name ‘‘Black Spanish.’’ The 
petitioner states it has used the name 
‘‘Jacquez’’ on its wine labels since 2003; 
as a result, its customers identify the 
wine by that name. As evidence of the 
validity of the name ‘‘Jacquez’’ to 
identity the variety, the petitioner 
submitted an entry for Jacquez from UC 
Davis’s National Grape Registry, which 
lists ‘‘Black Spanish’’ and ‘‘Lenoir’’ as 
synonyms. The petitioner also cites a 
number of wine reference books that 
refer to the variety as ‘‘Jacquez,’’ 
including Hugh Johnson’s ‘‘Story of 
Wine’’ (2002 edition, p. 439). 

TTB also received a petition for 
‘‘Black Spanish.’’ (See discussion above 
under ‘‘Black Spanish.’’) If Jacquez and 
Black Spanish are both approved, three 
names for one variety will appear in 
§ 4.91. TTB believes that the evidence 
warrants the approval of Jacquez and 
Black Spanish as they are both valid 
names commonly used in the United 
States for this variety. However, we 
welcome comments on this issue. Based 
on the above evidence, TTB proposes to 
add the name ‘‘Jacquez’’ to the list of 
grape variety names in § 4.91 to be 
identified with its synonyms ‘‘Black 
Spanish’’ and ‘‘Lenoir.’’ 

Jupiter 
Yamhalis Vineyard, Yamhill, Oregon, 

petitioned TTB to add ‘‘Jupiter’’ to the 
list of approved grape variety names. 
Jupiter is a hybrid grape developed by 
the University of Arkansas and released 
for commercial production in 1999. 
Although it is most commonly used as 
a table grape, the petitioner states it 
produces a good dry red wine. To satisfy 
the requirements of § 4.93, the petitioner 

submitted an article on Jupiter in the 
scientific journal HortScience (Vol. 43 
(7)), a copy of the plant patent for 
Jupiter, and a letter from Dr. John R. 
Clark, one of Jupiter’s breeders. 
According to UC Davis’s National Grape 
Registry, the variety is available from at 
least four U.S. nurseries. Based on this 
evidence, TTB proposes to add the 
name ‘‘Jupiter’’ to the list of grape 
variety names in § 4.91. 

King of the North 
Clover Meadow Winery, Shell Lake, 

Wisconsin, petitioned TTB to add ‘‘King 
of the North’’ to the list of approved 
grape variety names. A black grape, 
King of the North is an interspecific 
hybrid of unknown origin. Although it 
is most frequently grown for table 
grapes, juice, and jelly, it is also used to 
produce red wine by the petitioners and 
other wineries. As supporting evidence, 
the petitioner submitted Web site 
references to King of the North from 
Iowa State University and UC Davis’s 
National Grape Registry, which lists 
three nurseries selling the variety. Based 
on this evidence, TTB proposes to add 
the name ‘‘King of the North’’ to the list 
of grape variety names in § 4.91. 

Lambrusca di Alessandria 
Pete Anderson of Witch Creek 

Winery, Carlsbad, California, petitioned 
TTB to add ‘‘Lambrusca di Alessandria’’ 
to the list of approved grape variety 
names. Lambrusca di Alessandria is a 
red Vitis vinifera variety of Italian 
origin. According to the petitioner, 
Lambrusca di Alessandria is a different 
variety from the Lambrusco currently 
listed in § 4.91. He cites as evidence a 
March–April 2006 article from the 
Italian publication ‘‘Italus Hortus,’’ 
titled ‘‘Lambruschi from Piedmont: 
Historical investigations, fingerprinting 
and genetic relationships with other 
autochthonous Italian grapes (Vitis 
vinifera L.),’’ by D. Torello Marinoni; S. 
Raimondi; P. Boccacci; and A. 
Schneider. The petitioner also cites 
‘‘Vitigni d’Italia,’’ by Antonio Calò, 
Attilio Scienza, and Angelo Costacurta 
(2001) as a reference book that names 
and identifies the variety as distinctive 
from other Lambruschi varieties. 
Additionally, the petitioner notes that 
Lambrusca di Alessandria is 
maintained, by that name, in the 
collection of the U.S. Department of 
Agriculture’s National Clonal 
Germplasm Repository in Davis, 
California. 

When the petitioner submitted a 
grapevine sample that he thought was of 
the Nebbiolo variety to UC Davis’s FPS 
for DNA analysis, he was informed that 
the sample was actually Lambrusca di 
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Alessandria. This result was 
subsequently confirmed by Dr. Anna 
Schneider of the Istituto di Virologia 
Vegetale Sezione di Grugliasco, Torino, 
Italy. The petitioner reports that seven 
vineyards and wineries in California are 
currently growing Lambrusca di 
Alessandria or producing wine from it. 
Based on this evidence, TTB proposes to 
add the name ‘‘Lambrusca di 
Alessandria’’ to the list of grape variety 
names in § 4.91. 

Loureiro 
Lehrman Beverage Law petitioned 

TTB to add ‘‘Loureiro’’ to the list of 
approved grape variety names. Loureiro 
is a white Vitis vinifera variety 
originally cultivated in Spain and 
Portugal. To satisfy the requirements of 
§ 4.93, the petitioner submitted the 
listing for Loureiro in UC Davis’s 
National Grape Registry, along with 
evidence that at least two California 
nurseries sell the variety and a number 
of California wineries produce wine 
from it. Based on this evidence, TTB 
proposes to add Loureiro to the list of 
grape variety names in § 4.91. 

Madeleine Sylvaner 
Comfort Farm and Vineyard, Langley, 

Washington, petitioned TTB to add 
‘‘Madeleine Sylvaner’’ to the list of 
approved grape variety names. 
Madeleine Sylvaner is a white Vitis 
vinifera variety that grows well in cooler 
climates. As evidence, the petitioner 
cited a Washington State University 
publication entitled ‘‘Growing Grapes 
for Wine and Table in the Puget Sound 
Region’’ that discusses Madeleine 
Sylvaner as a variety well suited to the 
Puget Sound climate. The petitioner 
states that it has grown the variety for 
12 years and provided Madeleine 
Sylvaner grapes to other wineries in the 
Puget Sound region. TTB is aware of 
other Washington wineries producing 
wine from this variety. Based on this 
evidence, TTB proposes to add 
Madeleine Sylvaner to the list of grape 
variety names in § 4.91. 

Marquis 
Wyldewood Cellars Winery, Mulvane, 

Kansas, petitioned TTB to add 
‘‘Marquis’’ to the list of approved grape 
variety names. Marquis is a white 
hybrid variety developed at Cornell 
University as a cross of the Athens and 
Emerald Seedless varieties. To satisfy 
the requirements of § 4.93, the petitioner 
submitted a copy of Cornell’s 1999 plant 
patent for Marquis, a 1996 bulletin on 
Marquis issued by Cornell, and an 
article about the variety from the journal 
HortScience (Vol. 32 (1)). Marquis is 
also listed in UC Davis’s National Grape 

Registry and is available from at least 
four commercial nurseries. Based on 
this evidence, TTB proposes to add 
Marquis to the list of grape variety 
names in § 4.91. 

Marselan 
RBZ Vineyards, Templeton, 

California, petitioned TTB to add 
‘‘Marselan’’ to the list of approved grape 
variety names. Marselan is a red Vitis 
vinifera variety developed in France as 
a crossing of Cabernet Sauvignon and 
Grenache noir. The petitioner submitted 
a listing for Marselan from UC Davis’s 
National Grape Registry, which 
indicates that the variety is available for 
sale from FPS. The petitioner also 
submitted pages from a California 
nursery catalogue indicating that it also 
sells the variety. Additionally, the 
petitioner states that it and several other 
U.S. vineyards grow Marselan. Based on 
this evidence, TTB proposed to add 
Marselan to the list of grape variety 
names in § 4.91. 

Mustang 
Natalia Winery, Natalia, Texas, 

petitioned TTB to add ‘‘Mustang’’ to the 
list of approved grape names. Mustang 
(Vitis mustangensis) is a variety native 
to the United States that grows wild in 
areas of Texas, Oklahoma, Arkansas, 
Louisiana, and Alabama. To satisfy the 
requirements of § 4.93, the petitioner 
cited a number of internet Web sites that 
reference the Mustang variety, including 
that of the U.S. Department of 
Agriculture’s Natural Resources 
Conservation Service and Texas A & M 
University’s Department of Horticulture. 
The petitioner states that it harvests 1⁄2 
ton of Mustang grapes with which it 
produces a 100% Mustang wine. 
Additionally, TTB has found evidence 
that at least one Texas nursery sells 
Mustang vines. Based on this evidence, 
TTB proposes to add Mustang to the list 
of grape variety names in § 4.91. 

Petite Pearl 
Tom Plocher of Plocher Vines, Hugo, 

Minnesota, petitioned TTB to add 
‘‘Petite Pearl’’ to the list of approved 
grape names. Petite Pearl, a red hybrid 
known for its cold hardiness, was 
developed by Mr. Plocher from a 1996 
cross of MN 1094 and E.S. 4–7–26. To 
satisfy the requirements of § 4.93, the 
petitioner submitted a January 2013 
article about Petite Pearl published by 
Midwest Wine Press entitled ‘‘Coming 
Soon: A New Red Wine That’s a Pearl,’’ 
along with evidence that two nurseries 
(in Minnesota and Vermont) sell the 
variety. He also named four wineries 
producing Petite Pearl wine. Based on 
this evidence, TTB proposes to add 

Petite Pearl to the list of grape variety 
names in § 4.91. 

Phoenix 
King’s Raven Winery, Oregon City, 

Oregon, petitioned TTB to add 
‘‘Phoenix’’ to the list of approved grape 
names. Phoenix is a white Vitis vinifera 
variety developed in Germany as a cross 
of Bacchus weiss and Villard blanc. The 
petitioner submitted a number of 
published references to Phoenix, 
including a listing in UC Davis’s 
National Grape Registry, along with 
evidence that two other American 
vineyards grow the variety. 

Although TTB believes that the 
petition contains sufficient evidence 
under § 4.93 to approve the name 
‘‘Phoenix,’’ TTB opted to propose 
adding the name to the list of grape 
variety names through rulemaking 
action rather than approve it 
administratively due to potential 
conflicts with existing COLAs. An 
electronic search of TTB’s COLAs 
online database for the word ‘‘Phoenix’’ 
disclosed 174 COLAS that use the word 
‘‘Phoenix’’ on a wine label as part of a 
brand or fanciful name. Of these, 40 
have been approved since 2012 for 12 
different wineries. The use of a grape 
variety name in a brand name 
potentially could be misleading and 
prohibited under § 4.39. If the name 
Phoenix is approved as a grape variety 
name, these labels potentially could be 
misleading, particularly if they do not 
also contain a grape varietal 
designation. Because of this potential 
impact on current labels, TTB believes 
that the label holders should be given an 
opportunity to comment on this 
proposal. Those comments will better 
inform TTB as to whether the grape 
variety name should be approved and 
thus added to the list of approved 
names in § 4.91. 

Picardan 
Tablas Creek Vineyard, Paso Robles, 

California, petitioned TTB to add 
‘‘Picardan’’ to the list of approved grape 
variety names. Picardan is a white Vitis 
vinifera variety associated with the 
Rhône region of France, where it is one 
of the thirteen authorized varieties 
permitted in the Châteauneuf-du-Pape 
appellation of origin. As part of the 
petition, Tablas Creek submitted a letter 
of support for approval of the name 
from the director of FPS, Dr. Deborah 
Golino. In her letter, Dr. Golino states 
that Picardan plant material was 
imported from France to FPS, where it 
was tested and found to be free of 
viruses, then planted in FPS’s Classic 
Foundation Vineyard. The variety is 
currently available for sale to the public 
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at FPS. In addition to the letter from Dr. 
Golino, the petitioner also submitted 
several published references to 
Picardan. Based on this evidence, TTB 
proposes to add Picardan to the list of 
grape variety names in § 4.91. 

Pinot Bianco 
Rodrigue Molyneaux Winery, 

Livermore, California, petitioned TTB to 
add ‘‘Pinot bianco’’ to the list of 
approved grape variety names as a 
synonym for the currently listed ‘‘Pinot 
blanc.’’ Pinot bianco is the Italian name 
for this white wine variety, while Pinot 
blanc is the French name. The 
petitioner, who specializes in Italian 
grape varieties, believes that it would be 
confusing to customers if it labeled its 
Pinot bianco wines with the French 
name for the variety. As evidence of the 
validity of the synonym ‘‘Pinot bianco,’’ 
the petitioner cited a Web site about 
Italian varieties grown in California that 
refers to the variety by that name (see 
http://www.cal-italia.org/wine.html). 
Additionally, two wine reference books 
state that Pinot bianco is the Italian 
name for Pinot blanc, ‘‘The Oxford 
Companion to Wine’’ (Robinson, 1999 
edition, p. 533) and ‘‘Oz Clarke’s 
Encyclopedia of Grapes’’ (2001, p. 171). 
Based on this evidence, TTB proposes to 
add Pinot bianco to the list of grape 
variety names in § 4.91 as a synonym of 
Pinot blanc. 

Plymouth 
Girouard Vines, Tulsa, Oklahoma, 

petitioned TTB to add ‘‘Plymouth’’ to 
the list of approved grape variety names. 
Plymouth is a red wine grape developed 
by George E. Girouard by crossing 
Merlot with Vitis aestivalis JG #3. As 
evidence of the grape’s acceptance and 
name validity, the petitioner submitted 
a listing for Plymouth from the May 
2012 HortScience’s Register of New 
Fruit and Nut Cultivars. The petitioner 
states that the variety is currently grown 
in Oklahoma and California, and it 
plans to release a wine made from 
Plymouth in 2015. Based on this 
evidence, TTB proposes to add 
Plymouth to the list of grape variety 
names in § 4.91. 

Ribolla Gialla 
Vare Vineyards, Napa, California, 

petitioned TTB to add ‘‘Ribolla Gialla’’ 
to the list of approved grape variety 
names. Ribolla Gialla is a white Vitis 
vinifera variety that has long grown in 
the Friuli region of Italy and in 
Slovenia. The petitioner states it has 
grown the variety and produced wine 
from it since 2004. The petitioner 
further states it sold grapes from the 
2009 harvest to seven other wineries. As 

additional evidence, the petitioner cited 
a number of wine reference books that 
refer to the variety. Ribolla Gialla is also 
listed in UC Davis’s National Grape 
Registry, which at the time of the 
petition listed three California nurseries 
selling the variety. Based on this 
evidence, TTB proposes to add Ribolla 
Gialla to the list of grape variety names 
in § 4.91. 

Rieslaner 
Mokelumne Glen Vineyards, Lodi, 

California, petitioned TTB to add 
‘‘Rieslaner’’ to the list of approved grape 
variety names. Rieslaner is a white Vitis 
vinifera variety developed in Germany 
in 1921 as a cross of Riesling and 
Silvaner. According to the petitioner, it 
obtained its Rieslaner as cuttings from 
the New York State Agricultural 
Experiment Station many years ago and 
has been using it in wine blends. To 
satisfy the requirements of § 4.93, the 
petitioner cited a number of wine 
reference books that refer to Rieslaner, 
including ‘‘The Oxford Companion to 
Wine’’ (Robinson, 2006 edition, p. 577), 
and ‘‘Production of Grapes and Wines in 
Cool Climates’’ (David Jackson and 
Danny Schuster, 1986, p. 108). Based on 
this evidence, TTB proposes to add 
Rieslaner to the list of grape variety 
names in § 4.91. 

Riverbank 
Wild Grape Vineyards, Kindred, 

North Dakota, petitioned TTB to add 
‘‘Riverbank’’ to the list of approved 
grape variety names. Riverbank (Vitis 
riparia) is a red variety native to North 
America that grows wild in the central 
and northeastern sections of the United 
States and Canada. To satisfy the 
requirements of § 4.93, the petitioner 
submitted evidence that at least one 
North Dakota nursery sells Riverbank 
vines and that at least one South Dakota 
winery sells wine produced from the 
variety. The petitioner also noted that 
the University of Minnesota has used 
the Riverbank variety in its grape 
breeding program to breed varieties with 
cold tolerance (see http://
www.arboretum.umn.edu/ 
grapesandwine.aspx). Based on this 
evidence, TTB proposes to add 
Riverbank to the list of grape variety 
names in § 4.91. 

Rose of Peru 
Galleano Winery, Mira Loma, 

California, petitioned TTB to add ‘‘Rose 
of Peru’’ to the list of approved grape 
variety names. Rose of Peru is a red Vitis 
vinifera variety, long grown in 
California, that DNA evidence has 
disclosed to be identical to the Mission 
variety, which is currently approved 

under § 4.91. To satisfy the 
requirements of § 4.93, the petitioner 
submitted a number of published 
references to the name ‘‘Rose of Peru,’’ 
including a February 12, 2007, article 
from Wine Spectator magazine entitled 
‘‘Researchers Uncover Identity of 
Historic California Grape’’ about the 
Mission grape variety. According to this 
article, DNA research conducted at the 
Centro Nacional de Biotecnologia in 
Spain found the Rose of Peru variety to 
be identical to Mission. The results of 
this research were published in the 
article ‘‘Determining the Spanish Origin 
of Representative Ancient American 
Grapevine Varieties’’ (Tapia, et al.) from 
the June 2007 American Journal of 
Enology & Viticulture (vol. 58, no. 2, pp. 
242–251). Based on this evidence, TTB 
proposes to add Rose of Peru to the list 
of grape variety names in § 4.91 as a 
synonym for Mission. 

Saperavi 
Standing Stone Vineyards, Hector, 

New York, petitioned TTB to add 
‘‘Saperavi’’ to the list of approved grape 
variety names. Saperavi is a red Vitis 
vinifera variety that originates from the 
country of Georgia. To satisfy the 
requirements of § 4.93, the petitioner 
cited several published references to 
Saperavi. These include ‘‘The Concise 
Atlas of Wine’’ (Hugh Johnson and 
Jancis Robinson, 2009, pp. 227–229), 
and an article from the trade journal 
Vineyard & Winery Management 
entitled ‘‘(The Republic of) Georgia on 
Their Minds’’ (November/December 
2010), which notes that a number of 
vineyards in the Northeastern United 
States are growing Saperavi. According 
to evidence submitted by the petitioner, 
three wineries in the Finger Lakes 
region of New York (including the 
petitioner) are growing the variety and 
producing wine from it. In addition, a 
New York nursery sells Saperavi, and 
the variety is listed in UC Davis’s 
National Grape Registry. Based on this 
evidence, TTB proposes to add Saperavi 
to the list of grape variety names in 
§ 4.91. 

Schönburger 
Plum Hill Vineyards, Gaston, Oregon, 

petitioned TTB to add ‘‘Schönburger’’ to 
the list of approved grape variety names. 
Schönburger is a Vitis vinifera variety 
with pink berries developed in Germany 
in 1979 from a crossing of Pinot Noir, 
Chasselas Rosé, and Muscat Hamburg. A 
cool climate variety, it is currently 
grown in Germany, England, and the 
U.S. and Canadian Pacific Northwest. 
To satisfy the requirements of § 4.93, the 
petitioner cited a number of published 
references to Schönburger, including 
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‘‘The Oxford Companion to Wine’’ 
(Robinson, 2006 edition, p. 622). UC 
Davis’s National Grape Registry lists 
Schönburger and notes that two 
Washington State University facilities 
sell the variety to the public. The 
petitioner states it has 1.5 acres of 
Schönburger from which it plans to 
produce 600 cases of wine. Based on 
this evidence, TTB proposes to add 
Schönburger to the list of grape variety 
names in § 4.91. 

Sheridan 
Blackhawk Winery, Sheridan, 

Indiana, petitioned TTB to add 
‘‘Sheridan’’ to the list of approved grape 
variety names. Sheridan, an 
interspecific cross of Herbert and 
Worden, was bred at the New York State 
Agricultural Experiment Station and 
released in 1921. Black in color, it is 
often used as a table grape. Sheridan is 
listed in UC Davis’s National Grape 
Registry, and is available for sale at two 
New York nurseries. At the time of the 
petition, the petitioner was growing 
Sheridan and planning to produce wine 
from it. Based on this evidence, TTB 
proposes to add Sheridan to the list of 
grape variety names in § 4.91. 

Southern Cross 
Girouard Vines, Tulsa, Oklahoma, 

petitioned TTB to add ‘‘Southern Cross’’ 
to the list of approved grape variety 
names. Southern Cross is a red wine 
grape developed by George E. Girouard 
by crossing Merlot with Vitis aestivalis 
JG #3. As evidence of the grape’s 
acceptance and name validity, the 
petitioner submitted a listing for 
Southern Cross from the May 2012 
HortScience’s Register of New Fruit and 
Nut Cultivars. The petitioner stated that 
the variety is currently grown in 
Oklahoma and California, and it plans 
to release a wine made from Southern 
Cross in 2015. Based on this evidence, 
TTB proposes to add Southern Cross to 
the list of grape variety names in § 4.91. 

Terret Noir 
Tablas Creek Vineyard, Paso Robles, 

California, petitioned TTB to add 
‘‘Terret Noir’’ to the list of approved 
grape variety names. Terret Noir is a red 
Vitis vinifera variety associated with the 
Rhône region of France, where it is one 
of the 13 authorized varieties permitted 
in the Châteauneuf-du-Pape appellation 
of origin. As part of the petition, Tablas 
Creek submitted a letter of support for 
approval of the Terret Noir variety from 
the director of FPS, Dr. Deborah Golino. 
In her letter, Dr. Golino states that Terret 
Noir plant material was imported from 
France to FPS, where it was tested and 
found to be free of viruses, then planted 

in FPS’s vineyards. The variety is 
currently available for sale to the public 
at FPS. In addition to the letter from Dr. 
Golino, the petitioner also submitted 
several published references to Terret 
Noir as evidence of the variety’s 
acceptance and name validity. Based on 
this evidence, TTB proposes to add 
Terret Noir to the list of grape variety 
names in § 4.91. 

Tinta Amarela 
Abacela Winery, Roseburg, Oregon, 

petitioned TTB to add ‘‘Tinta Amarela’’ 
to the list of approved grape variety 
names. Tinta Amarela is a black Vitis 
vinifera grape that originated in 
Portugal, where it is commonly used in 
port. To satisfy the requirements of 
§ 4.93, the petitioner submitted several 
published references to Tinta Amarela 
from wine reference books and wine 
Web sites. The petitioner also noted that 
the entry for Tinta Amarela in UC 
Davis’s National Grape Registry lists 
eight U.S. nurseries that sell the variety. 
Based on this evidence, TTB proposes to 
add Tinta Amarela to the list of grape 
variety names in § 4.91. 

Tinta Cao 
Cypher Winery, Paso Robles, 

California, petitioned TTB to add ‘‘Tinta 
Cao’’ to the list of approved grape 
variety names. Tinta Cao is a synonym 
for ‘‘Tinto cão,’’ a name already listed in 
§ 4.91. As evidence that Tinta Cao is a 
valid name for the variety, the petitioner 
submitted a copy of the 2008 California 
Grape Crush Report, issued by the 
California Department of Food and 
Agriculture. The publication, referring 
to ‘‘Tinta Cao,’’ reports that 408.6 tons 
of the grape were crushed in California 
that year. Additionally, UC Davis’s 
National Grape Register lists ‘‘Tinta 
Cao’’ as a synonym for Tinto cão and 
TTB is aware of at least one California 
vineyard selling the variety by the 
proposed name. Based on this evidence, 
TTB proposes to add Tinta Cao to the 
list of grape variety names in § 4.91 as 
a synonym for Tinto cão. 

Tinta Roriz 
Cypher Winery, Paso Robles, 

California, petitioned TTB to add ‘‘Tinta 
Roriz’’ to the list of approved grape 
variety names. Tinta Roriz is a synonym 
for ‘‘Tempranillo’’ and ‘‘Valdepeñas,’’ 
names already listed in § 4.91. As 
evidence that Tinta Roriz is a valid 
name for the variety, the petitioner 
submitted a copy of the 2008 California 
Grape Crush Report, which refers to 
Tinta Roriz as a synonym for 
Tempranillo and Valdepeñas. UC 
Davis’s National Grape Registry contains 
a separate listing for Tinta Roriz, but 

notes that it is a Portuguese name for the 
grape variety known in Spain as 
Tempranillo. If the name ‘‘Tinta Roriz’’ 
is approved, three names for this variety 
will appear in § 4.91. TTB believes that 
the evidence warrants the approval of 
Tinta Roriz. However, we welcome 
comments on this issue. Based on the 
above evidence, TTB proposes to add 
Tinta Roriz to the list of grape variety 
names in § 4.91. 

Touriga Nacional 
Cypher Winery, Paso Robles, 

California, petitioned TTB to add 
‘‘Touriga Nacional’’ to the list of 
approved grape variety names. Touriga 
Nacional is a black Vitis vinifera grape 
variety originally from Portugal. To 
satisfy the requirements of § 4.93, the 
petitioner submitted a copy of the 2008 
California Grape Crush Report, issued 
by the California Department of Food 
and Agriculture. This publication 
reports that 914.5 tons of Touriga 
Nacional were crushed in California that 
year. Also, UC Davis’s National Grape 
Registry contains an entry for Touriga 
Nacional, and it lists 12 nurseries 
selling the variety. Based on this 
evidence, TTB proposes to add Touriga 
Nacional to the list of grape variety 
names in § 4.91. 

The name ‘‘Touriga’’ is currently 
listed in § 4.91, which the petitioner 
contends is similar to listing ‘‘Cabernet 
Sauvignon’’ as ‘‘Cabernet.’’ However, 
the petitioner did not request the 
removal of ‘‘Touriga’’ from the list, nor 
did it submit any evidence for such a 
removal. TTB is aware that there are 
other grape variety names that include 
‘‘Touriga’’ as part of the name (the 
National Grape Registry also lists 
‘‘Touriga Franca’’ and ‘‘Touriga 
Brasileira’’). Because bottlers of wines 
produced from these grapes may be 
utilizing the name ‘‘Touriga,’’ TTB 
proposes to keep the name on the list for 
now. However, we welcome comments 
regarding the accuracy of the name 
‘‘Touriga.’’ 

Vaccarèse 
Tablas Creek Vineyard, Paso Robles, 

California, petitioned TTB to add 
‘‘Vaccarèse’’ to the list of approved 
grape variety names. Vaccarèse is a red 
Vitis vinifera variety associated with the 
Rhône region of France, where it is one 
of the 13 authorized varieties permitted 
in the Châteauneuf-du-Pape appellation 
of origin. As part of the petition, Tablas 
Creek submitted a letter of support from 
the director of FPS, Dr. Deborah Golino. 
In her letter, Dr. Golino states that 
Vaccarèse plant material was imported 
from France to FPS, where it was tested 
and found to be free of viruses, then 
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planted in FPS’s Russell Ranch 
Foundation Vineyard. The variety is 
currently available for sale to the public 
at FPS. In addition to the letter from Dr. 
Golino, the petitioner also submitted 
several published references to 
Vaccarèse. Based on this evidence, TTB 
proposes to add Vaccarèse to the list of 
grape variety names in § 4.91. 

Valjohn 
Girouard Vines, Tulsa, Oklahoma, 

petitioned TTB to add ‘‘Valjohn’’ to the 
list of approved grape variety names. 
Valjohn is a red wine grape developed 
by George E. Girouard by crossing 
Cabernet Franc with Vitis aestivalis JG 
# 3. To satisfy the requirements of 
§ 4.93, the petitioner submitted a listing 
for Valjohn from the May 2012 
HortScience’s Register of New Fruit and 
Nut Cultivars. The petitioner stated that 
the variety is currently grown in 
Oklahoma and California, and that it 
plans to release a wine made from 
Valjohn in 2015. Based on this 
evidence, TTB proposes to add Valjohn 
to the list of grape variety names in 
§ 4.91. 

Verdejo 
Berryessa Gap Vineyards, Winters, 

California, petitioned TTB to add 
‘‘Verdejo’’ to the list of approved grape 
variety names. Verdejo is a white Vitis 
vinifera variety that has grown for 
centuries in the Rueda region of Spain. 
To satisfy the requirements of § 4.93, the 
petitioner cites a number of published 
references to Verdejo, including in ‘‘The 
Oxford Companion to Wine’’ (Robinson, 
2006 edition) and the American Journal 
of Enology and Viticulture. Separately, 
TTB received a letter of support for the 
petition from the director of FPS, Dr. 
Deborah Golino. She reports that FPS 
imported the variety in 2000 and since 
2006 has distributed more than 750 
Verdejo cuttings or plants to California 
vineyards. According to UC Davis’s 
National Grape Registry, five nurseries 
sell Verdejo to the public. Based on this 
evidence, TTB proposes to add Verdejo 
to the list of grape variety names in 
§ 4.91. 

Technical Correction 
TTB has become aware of a technical 

error in § 4.91 in that the grape variety 
name ‘‘Madeleine Angevine’’ is 
currently misspelled as ‘‘Madeline 
Angevine.’’ TTB proposes to correct this 
error in this document. TTB also 
proposes to allow the use of the spelling 
‘‘Madeline Angevine’’ for a period of 1 
year after publication of a final rule on 
this matter so that anyone holding a 
COLA with the misspelling has 
sufficient time to obtain new labels. If 

this proposal is adopted as a final rule, 
at the end of the 1-year period, holders 
of approved ‘‘Madeline Angevine’’ 
labels must discontinue their use as 
their certificates of label approval will 
be revoked by operation of the final rule 
(see 27 CFR 13.51 and 13.72(a)(2)). TTB 
believes the 1-year period will provide 
such label holders with adequate time to 
use up their supply of previously 
approved ‘‘Madeline Angevine’’ labels. 
This proposal appears in a new 
paragraph (e) of 27 CFR 4.92. 

Public Participation 

Comments Sought 

TTB requests comments from 
members of the public, particularly any 
person whose use of an approved label 
might be impacted by final approval of 
the grape variety names that are the 
subject of this proposed rule. TTB is 
also interested in comments that might 
bring into question whether an added 
grape name is accurate and appropriate 
for the designation of American wines. 
TTB is particularly interested in 
comments concerning the grape name 
discussed above that TTB did not 
approve by letter, Phoenix, as well as 
Geneva Red 7, the grape name we are 
proposing to replace with the name 
‘‘Geneva Red.’’ Finally, TTB invites 
comment on any other issue raised by 
this notice of proposed rulemaking. 
Please support your comment with 
specific information about the grape 
varietal name in question. 

Submitting Comments 

You may submit comments on this 
notice by using one of the following 
three methods: 

• Federal e-Rulemaking Portal: You 
may send comments via the online 
comment form posted with this 
proposed rule within Docket No. TTB– 
2016–0011 on ‘‘Regulations.gov,’’ the 
Federal e-rulemaking portal, at https:// 
www.regulations.gov. A direct link to 
that docket is available under Notice 
No. 165 on the TTB Web site at https:// 
www.ttb.gov/wine/wine- 
rulemaking.shtml. Supplemental files 
may be attached to comments submitted 
via Regulations.gov. For complete 
instructions on how to use 
Regulations.gov, click on the site’s 
‘‘Help’’ tab. 

• U.S. Mail: You may send comments 
via postal mail to the Director, 
Regulations and Rulings Division, 
Alcohol and Tobacco Tax and Trade 
Bureau, 1310 G Street NW., Box 12, 
Washington, DC 20005. 

• Hand Delivery/Courier: You may 
hand-carry your comments or have them 
hand-carried to the Alcohol and 

Tobacco Tax and Trade Bureau, 1310 G 
Street NW., Suite 400E, Washington, DC 
20005. 

Please submit your comments by the 
closing date shown above in this 
proposed rule. Your comments must 
reference Notice No. 165 and include 
your name and mailing address. Your 
comments also must be made in 
English, be legible, and be written in 
language acceptable for public 
disclosure. TTB does not acknowledge 
receipt of comments and considers all 
comments as originals. 

In your comment, please clearly state 
if you are commenting for yourself or on 
behalf of an association, business, or 
other entity. If you are commenting on 
behalf of an entity, your comment must 
include the entity’s name as well as 
your name and position title. In your 
comment via Regulations.gov, please 
enter the entity’s name in the 
‘‘Organization’’ blank of the online 
comment form. If you comment via 
postal mail or hand delivery/courier, 
please submit your entity’s comment on 
letterhead. 

You may also write to the 
Administrator before the comment 
closing date to ask for a public hearing. 
The Administrator reserves the right to 
determine whether to hold a public 
hearing. 

Confidentiality 
All submitted comments and 

attachments are part of the public record 
and subject to disclosure. Do not 
enclose any material in your comments 
that you consider to be confidential or 
inappropriate for public disclosure. 

Public Disclosure 
TTB will post, and you may view, 

copies of this proposed rule and any 
online or mailed comments received 
about this proposal within Docket No. 
TTB–2016–0011 on the Federal e- 
rulemaking portal. A direct link to that 
docket is available on the TTB Web site 
at https://www.ttb.gov/wine/wine- 
rulemaking.shtml under Notice No. 165. 
You may also reach the relevant docket 
through the Regulations.gov search page 
at https://www.regulations.gov. For 
information on how to use 
Regulations.gov, click on the site’s 
‘‘Help’’ tab. 

All posted comments will display the 
commenter’s name, organization (if 
any), city, and State, and, in the case of 
mailed comments, all address 
information, including email addresses. 
TTB may omit voluminous attachments 
or material that it considers unsuitable 
for posting. 

You may view copies of this proposed 
rule and any electronic or mailed 
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comments TTB receives about this 
proposal by appointment at the TTB 
Information Resource Center, 1310G 
Street NW., Washington, DC 20005. You 
may also obtain copies for 20 cents per 
8.5- x 11-inch page. Contact TTB’s 
information specialist at the above 
address or by telephone at 202–453– 
2270 to schedule an appointment or to 
request copies of comments or other 
materials. 

Regulatory Flexibility Act 
TTB certifies that this proposed 

regulation, if adopted, will not have a 
significant economic impact on a 
substantial number of small entities. 
The decision of a grape grower to 
petition for a grape variety name 
approval, or the decision of a wine 
bottler to use an approved name on a 
label, is entirely at the discretion of the 
grower or bottler. This proposed 
regulation does not impose any new 
reporting, recordkeeping, or other 
administrative requirements. 
Accordingly, a regulatory flexibility 
analysis is not required. 

Executive Order 12866 
It has been determined that this 

proposed rule is not a significant 
regulatory action as defined by 
Executive Order 12866 of September 30, 
1993. Therefore, no regulatory 
assessment is required. 

Drafting Information 
Jennifer Berry of the Regulations and 

Rulings Division, Alcohol and Tobacco 
Tax and Trade Bureau, drafted this 
document. 

List of Subjects in 27 CFR Part 4 
Administrative practice and 

procedure, Advertising, Customs duties 
and inspection, Imports, Labeling, 
Packaging and containers, Reporting 
and recordkeeping requirements, Trade 
practices, Wine. 

Proposed Regulatory Amendment 
For the reasons discussed in the 

preamble, TTB proposes to amend 27 
CFR, chapter I, part 4 as set forth below: 

PART 4—LABELING AND 
ADVERTISING OF WINE 

■ 1. The authority citation for 27 CFR 
part 4 continues to read as follows: 

Authority: 27 U.S.C. 205, unless otherwise 
noted. 

■ 2. In § 4.91, the list of grape variety 
names following the introductory text is 
amended by removing the entries for 
‘‘Geneva Red 7,’’ ‘‘Lenoir,’’ ‘‘Madeline 
Angevine,’’ ‘‘Mission,’’ ‘‘Pinot blanc,’’ 
‘‘Tempranillo (Valdepeñas),’’ ‘‘Tinto 

cão,’’ and ‘‘Valdepeñas (Tempranillo),’’ 
and by adding new entries in 
alphabetical order to read as follows: 

§ 4.91 List of approved names. 

* * * * * 
Amigne 
Arandell 
* * * * * 
Aromella 
Arvine 
* * * * * 
Bianchetta trevigiana 
* * * * * 
Black Spanish (Jacquez, Lenoir) 
* * * * * 
Bluebell 
* * * * * 
Bourboulenc 
Brachetto 
* * * * * 
By George 
* * * * * 
Caladoc 
* * * * * 
Caprettone 
* * * * * 
Chisago 
* * * * * 
Coda di Volpe 
* * * * * 
Diana 
* * * * * 
Esprit 
Falanghina 
* * * * * 
Geneva Red 
* * * * * 
Godello 
* * * * * 
Gros Manseng 
* * * * * 
Humagne Rouge 
* * * * * 
Jacquez (Black Spanish, Lenoir) 
* * * * * 
Jupiter 
* * * * * 
King of the North 
* * * * * 
Lambrusca di Alessandria 
* * * * * 
Lenoir (Black Spanish, Jacquez) 
* * * * * 
Loureiro 
* * * * * 
Madeleine Angevine 
Madeleine Sylvaner 
* * * * * 
Marquis 
* * * * * 
Marselan 
* * * * * 
Mission (Rose of Peru) 
* * * * * 

Mustang 
* * * * * 
Petite Pearl 
* * * * * 
Phoenix 
Picardan 
* * * * * 
Pinot bianco (Pinot blanc) 
Pinot blanc (Pinot bianco) 
* * * * * 
Plymouth 
* * * * * 
Ribolla Gialla 
Rieslaner 
* * * * * 
Riverbank 
* * * * * 
Rose of Peru (Mission) 
* * * * * 
Saperavi 
* * * * * 
Schönburger 
* * * * * 
Sheridan 
* * * * * 
Southern Cross 
* * * * * 
Tempranillo (Tinta Roriz, Valdepeñas) 
Terret Noir 
* * * * * 
Tinta Amarela 
Tinta Cao (Tinto cão) 
* * * * * 
Tinta Roriz (Tempranillo, Valdepeñas) 
Tinto cão (Tinta Cao) 
* * * * * 
Touriga Nacional 
* * * * * 
Vaccarèse 
Valdepeñas (Tempranillo, Tinta Roriz) 
* * * * * 
Valjohn 
* * * * * 
Verdejo 
* * * * * 

■ 3. Section 4.92 is amended by adding 
paragraph (e) to read as follows: 

§ 4.92 Alternative names permitted for 
temporary use. 

* * * * * 
(e) Wines bottled prior to [date 1 year 

after publication of the final rule in the 
Federal Register]. 
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1 Office of Management and Budget (OMB) 
Circular A–25 Revised, User Charges, July 8, 1993, 
and Transmittal Memorandum 1. 

Alternative Name/Name 

Geneva Red 7—Geneva Red 

Madeline Angevine—Madeleine 
Angevine 

Signed: September 29, 2016. 
John J. Manfreda, 
Administrator. 

Approved: November 3, 2016. 
Timothy E. Skud, 
Deputy Assistant Secretary (Tax, Trade, and 
Tariff Policy). 
[FR Doc. 2016–27573 Filed 11–16–16; 8:45 am] 

BILLING CODE 4810–31–P 

DEPARTMENT OF THE INTERIOR 

Bureau of Safety and Environmental 
Enforcement 

30 CFR Part 250 

[Docket ID: BSEE–2016–0003; 17XE1700DX 
EEEE500000 EX1SF0000.DAQ000] 

RIN 1014–AA31 

Adjustments to Cost Recovery Fees 
Relating to the Regulation of Oil, Gas, 
and Sulfur Activities on the Outer 
Continental Shelf 

AGENCY: Bureau of Safety and 
Environmental Enforcement, Interior. 
ACTION: Proposed rule. 

SUMMARY: The Bureau of Safety and 
Environmental Enforcement (BSEE) 
currently charges a fee for 31 different 
services (hereafter ‘‘cost recovery fees’’) 
it provides to non-Federal recipients. 
The services were identified by BSEE’s 
predecessor agency, the Minerals 
Management Service (MMS). This 
proposed rule would revise and clarify 
the existing fees; add new fees for 
certain services; revise and codify the 
existing conditions for refunding fees; 
and clarify the acceptable methods of 
fee payment. This proposed rule would 
enable BSEE to recover its full costs 
associated with providing these services 
to recipients of special benefits beyond 
those accruing to the general public. 
DATES: BSEE will consider all comments 
received by January 17, 2017. BSEE may 
not consider comments received after 
this date. Submit comments to the 
Office of Management and Budget 
(OMB) on the information collection 
burden in this proposed rule by 
December 19, 2016. 
ADDRESSES: You may submit comments 
on the proposed rule by any of the 
following methods. Please use the 
Regulatory Identifier Number (RIN) 
1014–AA31 as an identifier to your 

message. See also Public Availability of 
Comments under Procedural Matters. 

• Submit comments electronically. Go 
to http://www.regulations.gov and 
search for ‘‘BSEE–2016–0003.’’ Follow 
the instructions to submit public 
comments and view supporting and 
related materials available for this 
rulemaking. BSEE will post all relevant 
comments. 

• Mail or hand-carry comments to the 
Department of the Interior (DOI); Bureau 
of Safety and Environmental 
Enforcement; Attention: Regulations 
and Standards Branch; 45600 Woodland 
Road, Sterling, VA 20166. Please 
reference Adjustment of Service Fees 
Relating to the Regulation of Oil, Gas, 
and Sulfur Activities on the Outer 
Continental Shelf, AA31 in your 
comments and include your name and 
return address. 

• Comments on the information 
collection contained in this proposed 
rule are separate from those on the 
substance of the proposed rule. Send 
comments on the information collection 
burden in this rule to: OMB, Interior 
Desk Officer, 202–395–5806 (fax); email 
OIRA_submissions@omb.eop.gov. Please 
also send a copy to BSEE at 
regs@bsee.gov, fax number (703) 787– 
1546, or by the address listed above. 

• Public Availability of Comments— 
Before including your address, phone 
number, email address, or other 
personal identifying information in your 
comment, you should be aware that 
your entire comment—including your 
personal identifying information—may 
be made publicly available at any time. 
While you can ask us in your comment 
to withhold your personal identifying 
information from public review, we 
cannot guarantee that we will be able to 
do so. 
FOR FURTHER INFORMATION CONTACT: 
Kimberly Monaco, Budget Analyst, 
Office of Budget at (703) 787–1658, 
Kimberly.Monaco@bsee.gov. 
SUPPLEMENTARY INFORMATION: 

Table of Contents 

I. Background 
A. BSEE Statutory and Regulatory 

Authority 
B. Summary of Existing Cost Recovery Fees 

Regulations and Basis for Proposed 
Amendments 

C. Request for Comments on Potential 
Future Fees 

II. Procedural Matters 

I. Background 

A. BSEE Statutory and Regulatory 
Authority 

In accordance with the Independent 
Offices Appropriation Act, 1952, 31 

U.S.C. 9701 and the Office of 
Management and Budget (OMB) 
Circular A–25,1 BSEE is required to 
assess a charge against each identifiable 
non-Federal recipient of special benefits 
derived from BSEE services beyond 
those received by the public at large. 
The charge BSEE assesses is legally 
sufficient if it recovers BSEE’s full cost 
to provide the service. 

OMB Circular A–25 requires a Federal 
agency to conduct a biennial review of 
its user charges to determine whether 
adjustments are necessary and to review 
other agency programs to determine 
whether new fees should be established 
for any services it provides. BSEE 
reviewed its 31 services and pre- 
production site visits along with the 
associated cost recovery fees to 
determine whether the cost of providing 
each of the services supports the 
existing fee structure in the existing 
regulations. BSEE’s methodology for 
calculating its direct and indirect costs 
to perform the 31 services and the pre- 
production site visits is found later in 
this document. Results from the direct 
and indirect cost calculations indicate 
that 17 fees should be increased, eight 
fees reduced, and six fees subdivided 
into two tiers by complexity, with six of 
the subdivided fees increasing above the 
existing undivided fee, and six 
decreasing. The results also indicate 
that the existing pre-production site 
visit fees for two of the facility 
production safety system applications 
should be decreased for visits to 
facilities offshore and increased for 
visits to facilities while in a shipyard. 
Finally, the results suggest that new pre- 
production site visit fees should be 
implemented for the four facility 
production safety system applications 
that did not previously include site visit 
fees. The details of these proposed fees 
are shown in the Service Fee Table later 
in this document. 

The fees are codified in BSEE’s 
regulations at 30 CFR 250.125(a). This 
proposed rule would: (1) Amend 31 of 
the cost recovery fees in existing 
§ 250.125; (2) establish two tiers of fees 
within the Deepwater Operations Plans 
(DWOPs), New Pipeline Applications, 
Pipeline Modification Applications for 
both Lease Term and Right-of-way 
(ROW) Pipelines, ROW Pipeline Grant 
Applications, and Unitization Revisions 
fee categories; (3) add four new pre- 
production site visit cost recovery fees 
to the existing two pre-production site 
visit fees to support the review and 
approval, if necessary, of production 
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2 Minerals Management Service, MMS Policy on 
Refund Requests for Service Fees, NTL No. 2009– 
N09, November 1, 2009. 

3 The complexity-based fees for these services are 
specified in proposed §§ 250.125(a)(2), (15)–(17), 
(19), and (28) and in the Service Fee Table in this 
document. 

safety system applications; (4) revise the 
two existing pre-production site visit 
cost recovery fees; (5) amend and codify 
conditions for granting fee payment 
refunds in the existing Notice to Lessees 
and Operators (NTL) No. 2009–N09; 2 
(6) amend § 250.126 to provide 
clarification on the payment of cost 
recovery fees and the acceptable 
payment methods; and 7) include 
descriptions of the two complexity- 
based levels of service fees in 30 CFR 
250.292 (DWOPs), § 250.1000 
(Applications to install or modify lease 
term pipelines), § 250.1015 
(Applications for pipeline ROW grants)), 
and § 250.1303 (Requests for voluntary 
unitization). 

In addition to BSEE’s in-depth review 
of the bureau’s existing cost recovery 
fees, the need for adjustments is further 
supported by the fact that, with the 
exception of adjustments for inflation, 
BSEE’s cost recovery fees have not been 
adjusted since the 2005 and 2006 
rulemakings establishing the fees (see 70 
FR 49871 (August 25, 2005) and 71 FR 
40904 (July 19, 2006)). Over the last ten 
years, offshore operations have moved 
into deeper, more complex, and more 
hostile environments. This evolution of 
offshore operations has resulted in 
increasingly technical and more 
complex requests submitted by 
operators. Reviewing and approving 
these requests requires extensive 
communication and collaboration 
between offshore operators, BSEE 
engineers, and BSEE subject matter 
experts (SMEs) who are knowledgeable 
about the safety and environmental 
aspects of the current technologies and 
operational challenges, which require 
additional time and more experienced, 
senior-level individuals at higher pay 
grades to review and approve. In 
addition, the Consolidated 
Appropriations Act of 2012 authorized 
BSEE to ‘‘establish higher minimum 
rates of basic pay for employees of the 
Department of the Interior in the Gulf of 
Mexico Region in the Geophysicist (GS– 
1313), Geologist (GS–1350), and 
Petroleum Engineer (GS–0881) job series 
at grades 5 through 15 at rates no greater 
than 25 percent above the minimum 
rates of basic pay normally scheduled 
. . .’’ Public Law 112–74, sec. 121(c) 
(Dec. 23, 2011). In August 2015, the 
Office of Personnel Management (OPM) 
increased the special pay for the job 

series identified in Public Law 112–74, 
sec. 121(c) (Dec. 23, 2011) to 35 percent 
above basic pay and also used its 
authority to establish the same 35 
percent special pay rate for the 
Inspectors (GS–1801) job series. These 
special pay rates have allowed the 
Bureau to be competitive with the oil 
and gas industry in attracting and 
retaining qualified personnel, but have 
increased the bureau’s personnel costs. 
For these reasons, BSEE’s costs to 
provide certain services have increased 
over the levels set out in the existing 
regulations including, but not limited 
to, the costs to process applications for 
permits to drill and applications for 
permits to modify. For other services, 
the proposed fees may be lower than the 
existing fees due to an overall reduced 
cost to provide those services (i.e., 
efficiencies). 

The proposed adjustments are based 
on an analysis of BSEE’s costs for 
providing services from fiscal year (FY) 
2013 to FY 2015. The proposed fee 
adjustments are necessary to more 
accurately align fees with the cost of 
BSEE’s services provided to the non- 
Federal recipients. BSEE invites 
comments on each of the proposed fee 
adjustments described later in this 
document. 

B. Summary of Existing Cost Recovery 
Fees Regulations and Basis for Proposed 
Amendments 

Existing §§ 250.125 and 250.126 set 
out the amount of cost recovery fees for 
each BSEE service and provide 
instructions for making payments. 
Section 250.125(a) lists the 31 cost 
recovery fees currently imposed by 
BSEE for specific services. Section 
250.125(b) requires that payment of the 
applicable fee(s) must accompany the 
request for service and provides that all 
fees are non-refundable. Section 
250.125(c) requires the submission of a 
written request and accompanying 
payment within 72 hours of a BSEE 
verbal approval. Section 250.126 
requires that all cost recovery fees be 
paid electronically through 
www.pay.gov. 

BSEE proposes to amend § 250.125 by 
revising the fees for specific services 
based on its in-depth review and 
incorporating guidance from NTL No. 
2009–N09 regarding conditions for 
granting fee payment refunds. BSEE 
proposes amendments to § 250.126 to 
provide clarification on the payment of 
cost recovery fees and the acceptable 
payment methods. BSEE also proposes 

to amend the following other sections of 
30 CFR part 250 that are subject to the 
proposed § 250.125 amendments in this 
document: § 250.292 (DWOPs); 
§ 250.1000 (Applications to install or 
modify lease term pipelines); § 250.1015 
(Applications for pipeline ROW grants); 
and § 250.1303 (Requests for voluntary 
unitization). 

What Fees Would This Proposed Rule 
Adjust? 

BSEE is proposing adjustments to its 
31 existing cost recovery fees to fully 
account for the costs of providing the 
services listed in the Service Fee Table 
below. Additionally, BSEE is proposing 
to amend § 250.125(a) to: 

1. Subdivide into two categories and 
add different fee levels for six types of 
cost recovery fees (DWOPs, New 
Pipeline Applications, Pipeline 
Modification Applications for both 
Lease Term and ROW Pipelines, ROW 
Pipeline Grant Applications, and 
Unitization Revisions) to accurately 
reflect the varying levels of complexity 
of the requested services and the 
corresponding levels of costs to BSEE 
from providing those services; 3 and 

2. Add four new pre-production site 
visit fees and revise the two existing 
pre-productions site visit fees to support 
the review and approval of production 
safety system applications, if a site visit 
is deemed necessary. These new and 
revised site visit fees are proposed to be 
included in §§ 250.125(a)(5)–(10). 
The following table lists the type of 
service to be performed by BSEE when 
it receives a plan, application, permit, or 
other request; the associated regulatory 
citation for each type of request; the 
existing and proposed fee; and the 
proposed acceptable payment type for 
each service. The proposed payment 
types are credit card and electronic 
check through the Automated Clearing 
House (ACH-debit). Because the current 
U.S. Treasury limit on credit card 
payments is $24,999.99, an ACH-debit 
must be used for payments of $25,000 
or more. 

In the Service Fee Table below, the 
existing regulations are in regular font; 
proposed text is in italic font; and new 
fees are in bold font. The fifth column, 
payment type, is provided to explain the 
options for payment for a particular 
service. 
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SERVICE FEE TABLE 

Service—processing of the 
following: 30 CFR citation Existing fee Proposed fee Payment type 

(1) Suspension of Operations/Sus-
pension of Production (SOO/ 
SOP) Request.

§ 250.171(e) .................... $2,123 ........................................... $3,055 ........................................... Credit Card or ACH-debit. 

(2) Deepwater Operations Plan ...... § 250.292(q) .................... $3,599.
(a) Deepwater Operations Plan— 

Simple.
......................................... ....................................................... $14,290 ......................................... Credit Card or ACH-debit. 

(b) Deepwater Operations Plan- 
Complex (New Technology).

......................................... ....................................................... $70,333 ......................................... ACH-debit Only. 

(3) Application for Permit to Drill 
(APD; Form BSEE–0123).

§ 250.410(d); 
§ 250.513(b); 
§ 250.1617(a).

$2,113 ........................................... $10,420 ......................................... Credit Card or ACH-debit. 

(4) Application for Permit to Modify 
(APM; Form BSEE–0124).

§ 250.465(b); 
§ 250.513(b); 
§ 250.613(b); 
§ 250.1618(a); 
§ 250.1704(g).

$125 .............................................. $1,680 ........................................... Credit Card or ACH-debit. 

(5) New Facility Production Safety 
System Application for Facility 
with More than 125 Components.

§ 250.842 ......................... $5,426 ...........................................
$14,280 additional fee will be 

charged if BSEE conducts a 
pre-production inspection of a 
facility offshore, and $7,426 for 
an inspection of a facility while 
in a shipyard.

A component is a piece of equip-
ment or an ancillary system that 
is protected by one or more of 
the safety devices required by 
American Petroleum Institute 
(API) Recommended Practice 
(RP) 14C (as incorporated by 
reference in § 250.198).

$3,976 ...........................................
$13,534 additional fee will be 

charged if BSEE conducts a 
pre-production inspection of a 
facility offshore, and $14,567 for 
an inspection of a facility while 
in a shipyard.

A component is a piece of equip-
ment or an ancillary system that 
is protected by one or more of 
the safety devices required by 
API RP 14C (as incorporated by 
reference in § 250.198).

Credit Card or ACH-debit. 

(6) New Facility Production Safety 
System Application for Facility 
with 25–125 Components.

§ 250.842 ......................... $1,314 ...........................................
$8,967 additional fee will be 

charged if BSEE conducts a 
pre-production inspection of a 
facility offshore, and $5,141 for 
an inspection of a facility while 
in a shipyard.

$548 ..............................................
$8,508 additional fee will be 

charged if BSEE conducts a 
pre-production inspection of a 
facility offshore, and $9,818 for 
an inspection of a facility while 
in a shipyard.

Credit Card or ACH-debit. 

(7) New Facility Production Safety 
System Application for Facility 
with Fewer than 25 Components.

§ 250.842 ......................... $652 .............................................. $463 ..............................................
$4,338 additional fee will be 

charged if BSEE conducts a 
pre-production inspection of a 
facility offshore, and $1,967 for 
an inspection of a facility while 
in a shipyard.

Credit Card or ACH-debit. 

(8) Production Safety System Appli-
cation—Modification with More 
than 125 Components Reviewed.

§ 250.842 ......................... $605 .............................................. $1,278 ...........................................
$9,313 additional fee will be 

charged if BSEE conducts a 
pre-production inspection of a 
facility offshore, and $8,100 for 
an inspection of a facility while 
in a shipyard.

Credit Card or ACH-debit. 

(9) Production Safety System Appli-
cation—Modification with 25–125 
Components Reviewed.

§ 250.842 ......................... $217 .............................................. $439 ..............................................
$6,765 additional fee will be 

charged if BSEE conducts a 
pre-production inspection of a 
facility offshore, and $7,326 for 
an inspection of a facility while 
in a shipyard.

Credit Card or ACH-debit. 

(10) Production Safety System Ap-
plication—Modification with 
Fewer than 25 Components Re-
viewed.

§ 250.842 ......................... $92 ................................................ $386 ..............................................
$4,513 additional fee will be 

charged if BSEE conducts a 
pre-production inspection of a 
facility offshore, and $2,141 for 
an inspection of a facility while 
in a shipyard.

Credit Card or ACH-debit. 

(11) Platform Application—Installa-
tion—Under the Platform 
Verification Program.

§ 250.905(l) ..................... $22,734 ......................................... $28,311 ......................................... ACH-debit Only. 

(12) Platform Application—Installa-
tion—Fixed Structure Under the 
Platform Approval Program.

§ 250.905(l) ..................... $3,256 ........................................... $1,914 ........................................... Credit Card or ACH-debit. 

(13) Platform Application—Installa-
tion—Caisson/Well Protector.

§ 250.905(l) ..................... $1,657 ........................................... $1,914 ........................................... Credit Card or ACH-debit. 

(14) Platform Application—Modi-
fication/Repair.

§ 250.905(l) ..................... $3,884 ........................................... $1,975 ........................................... Credit Card or ACH-debit. 

(15) New Pipeline Application 
(Lease Term).

......................................... $3,541.
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SERVICE FEE TABLE—Continued 

Service—processing of the 
following: 30 CFR citation Existing fee Proposed fee Payment type 

(a) New Pipeline Application (Lease 
Term)—Shallow Water (less than 
1000 ft.).

§ 250.1000(b) .................. ....................................................... $1,584 ........................................... Credit Card or ACH-debit. 

(b) New Pipeline Application (Lease 
Term)—Deepwater (greater than 
1000 ft.).

......................................... ....................................................... $3,663 ........................................... Credit Card or ACH-debit. 

(16) Pipeline Application—Modifica-
tion (Lease Term).

......................................... $2,056.

(a) Pipeline Application—Modifica-
tion (Lease Term)—Minor.

§ 250.1000(b) .................. ....................................................... $651 .............................................. Credit Card or ACH-debit. 

(b) Pipeline Application—Modifica-
tion (Lease Term)—Major.

......................................... ....................................................... $1,696 ........................................... Credit Card or ACH-debit. 

(17) Pipeline Application—Modifica-
tion (ROW).

......................................... $4,169.

(a) Pipeline Application—Modifica-
tion (ROW)—Minor.

§ 250.1000(b) .................. ....................................................... $455 .............................................. Credit Card or ACH-debit. 

(b) Pipeline Application—Modifica-
tion (ROW)—Major.

......................................... ....................................................... $1,800 ........................................... Credit Card or ACH-debit. 

(18) Pipeline Repair Notification ..... § 250.1008(e) .................. $388 .............................................. $557 .............................................. Credit Card or ACH-debit. 
(19) Pipeline ROW Grant Applica-

tion.
......................................... $2,771.

(a) Pipeline ROW Grant Applica-
tion—Shallow Water (less than 
1000 ft.).

§ 250.1015(a) .................. ....................................................... $1,662 ........................................... Credit Card or ACH-debit. 

(b) Pipeline ROW Grant Applica-
tion—Deepwater (greater than 
1000 ft.).

......................................... ....................................................... $3,796 ........................................... Credit Card or ACH-debit. 

(20) Pipeline Conversion of Lease 
Term to ROW.

§ 250.1015(a) .................. $236 .............................................. $494 .............................................. Credit Card or ACH-debit. 

(21) Pipeline ROW Assignment ...... § 250.1018(b) .................. $201 .............................................. $397 .............................................. Credit Card or ACH-debit. 
(22) 500 Feet From Lease/Unit 

Line Production Request.
§ 250.1156(a) .................. $3,892 ........................................... $5,440 ........................................... Credit Card or ACH-debit. 

(23) Gas Cap Production Request § 250.1157 ....................... $4,953 ........................................... $11,962 ......................................... Credit Card or ACH-debit. 
(24) Downhole Commingling Re-

quest.
§ 250.1158(a) .................. $5,779 ........................................... $14,064 ......................................... Credit Card or ACH-debit. 

(25) Complex Surface Commingling 
and Measurement Application.

§ 250.1202(a); 
§ 250.1203(b); 
§ 250.1204(a).

$4,056 ........................................... $8,205 ........................................... Credit Card or ACH-debit. 

(26) Simple Surface Commingling 
and Measurement Application.

§ 250.1202(a); 
§ 250.1203(b); 
§ 250.1204(a).

$1,371 ........................................... $3,514 ........................................... Credit Card or ACH-debit. 

(27) Voluntary Unitization Proposal 
or Unit Expansion.

§ 250.1303(d) .................. $12,619 ......................................... $27,288 ......................................... ACH-debit Only. 

(28) Unitization Revision ................. ......................................... $896.
(a) Unitization Revision—Exhibit A, 

Exhibit B, and Successor Unit 
Operator/Sub-operator.

§ 250.1303(d) .................. ....................................................... $1,683 ........................................... Credit Card or ACH-debit. 

(b) Unitization Revision—Exhibit C ......................................... ....................................................... $3,255 ........................................... Credit Card or ACH-debit. 
(29) Application to Remove a Plat-

form or Other Facility.
§ 250.1727 ....................... $4,684 ........................................... $2,846 ........................................... Credit Card or ACH-debit. 

(30) Application to Decommission a 
Pipeline (Lease Term).

§ 250.1751(a) or 
§ 250.1752(a).

$1,142 ........................................... $857 .............................................. Credit Card or ACH-debit. 

(31) Application to Decommission a 
Pipeline (ROW).

§ 250.1751(a) or 
§ 250.1752(a) 

$2,170 ........................................... $980 .............................................. Credit Card or ACH-debit. 

How did BSEE determine the costs to be 
recovered by the proposed fees? 

Federal agency policy covering full 
cost recovery through user charges is 
outlined in OMB Circular A–25. 
According to OMB Circular A–25, BSEE 
should assess fees to recover the 
bureau’s full costs of providing the 
services to the offshore oil and gas 
industry, rather than market price, 
because BSEE is acting on behalf of the 
United States to issue offshore oil and 
gas permits, approve DWOPs, and 
provide the other listed services. 
Therefore, BSEE used the full cost 
recovery approach, described in 
paragraph 6.d.1 of OMB Circular A–25, 
to assess the cost of each process. 

For each of the services provided by 
BSEE, the process begins with the 
submission of an application, plan, 
permit, or other request by an operator. 
BSEE typically provides the service 
requested when an operator submits a 
request and the associated user fee. The 
output of each service is BSEE’s 
issuance of the permit or application/ 
plan approval or denial. 

In order to determine the current cost 
of BSEE’s services, BSEE assessed and 
itemized its services through data 
collection and dialogue with BSEE 
personnel in its Gulf of Mexico Regional 
Office (GOMR) and other BSEE SMEs. 
This process included the identification 
of each task undertaken by BSEE to 

review and approve each type of plan, 
application, permit, or other request. 
These tasks include: The initiating event 
or BSEE’s receipt of a request for 
service; the identification of personnel 
to perform the review of the plan, 
application, permit, or other request; the 
review of the plan, application, permit, 
or other request; and the issuance of the 
permit or approval/denial of the 
application/plan. This information and 
the time spent performing each task 
were used to calculate BSEE’s service 
costs, consistent with the procedures in 
OMB Circular A–25, as explained in the 
following discussion. 
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4 BSEE and BOEM were created on October 1, 
2011 as part of the DOI reorganization and division 
of responsibilities formerly exercised by MMS. 

How were the direct costs calculated? 
The direct costs assessed as part of the 

full cost recovery analysis are direct 
labor costs, e.g., direct salary costs and 
fringe benefits for BSEE staff performing 
the requested services. Direct labor costs 
were established using the average work 
time provided by BSEE staff members 
for each task. The average time was then 
multiplied by the 2016 Office of 
Personnel Management’s (OPM) General 
Schedule (GS) pay grade hourly rate for 
the employee responsible for 
completing that task. The GS pay grade 
was calculated at a step 5 level, which 
was estimated to be the average step 
within each pay grade. A range of GS 
pay grades are involved in certain 
actions (i.e., specific tasks might be 
accomplished by either a GS–7, 9, or 11 
employee). In this case, BSEE averaged 
the hourly rate for a step 5 at all the 
grade levels that could accomplish the 
task to create an average hourly rate for 
that specific task. 

The following 2016 OPM GS rate 
tables were used to identify the 
appropriate hourly rate for the employee 
responsible for completing each task: 

(1) For any task completed by a 
petroleum engineer, OPM’s 2016 special 
rate tables 711 and 712 were utilized. 
These tables provide petroleum 
engineers in GOMR and the Pacific OCS 
Region (POCSR) with a 35 percent 
increase above OPM’s ‘‘Base’’ pay rate. 

(2) For any task completed by a 
geologist or geophysicist, OPM’s 2016 

special rate table 711 was utilized. This 
table provides geologists and 
geophysicists in Jefferson, LA and 
Camarillo, CA with a 35 percent 
increase above OPM’s ‘‘Base’’ pay rate. 
Jefferson, LA includes the GOMR New 
Orleans District where the majority of 
these positions are located. 

(3) For all other tasks not covered by 
(1) or (2) above, the GS ‘‘REST OF 
UNITED STATES’’ 2016 rate table was 
used. 

Along with direct labor salary costs, 
OMB Circular A–25 requires the 
collection of direct labor costs classified 
as fringe benefits, which usually 
includes paid leave, medical insurance, 
and retirement. Historically, BSEE has 
calculated the fringe benefits as 28 
percent of the direct salary costs and 
refers to that percentage as the ‘‘fringe 
benefit factor.’’ The fringe benefit factor 
was applied to all labor categories and 
grades for all cost recovery fee 
calculations. 

How were the indirect costs calculated? 

In accordance with OMB Circular A– 
25, indirect costs include personnel 
fringe benefits, all physical overhead 
costs, and management and supervisory 
costs. In accordance with OMB Circular 
A–25, BSEE assessed indirect costs for 
all headquarters, Regional, and District 
personnel and operations involved in 
the provision of services that are the 
subject of this proposed rule. These 
indirect costs include salaries and fringe 

benefits of personnel providing 
ancillary support functions, material 
and supply costs, utilities, and other 
costs that are allocated across all 
services provided by BSEE. BSEE has an 
extensive activity-based costing code 
table and cost capture database (Cost 
and Performance Management Tool 
(CPMT)) that categorizes all BSEE costs 
as either direct or indirect. Data from 
CPMT, going back to FY 2007, were 
analyzed to develop an appropriate 
methodology for estimating the indirect 
costs component of the cost recovery 
fees. 

Indirect costs were estimated using 
the historical ratio of indirect to direct 
costs observed at the headquarters, 
Regional, or District levels. From FY 
2007 through FY 2015, the ratio was 
consistently between 51 and 56 percent. 
An average ratio of 53.51 percent was 
used. This percentage was applied to 
each service’s direct cost to derive an 
indirect cost estimate for each service. 
The following table provides the 
indirect to direct cost data and ratios for 
BSEE and the Bureau of Ocean Energy 
Management’s (BOEM) predecessor 
agencies, MMS and the Bureau of Ocean 
Energy Management, Regulation, and 
Enforcement, from FY 2007–FY 2011 
and for BSEE from FY 2013–FY 2015.4 
FY 2012 data were not included due to 
inaccurate tracking that occurred as 
BSEE and BOEM were established at the 
beginning of that fiscal year. 

DIRECT AND INDIRECT COST DATA 1 

Fiscal year 
Direct total 

cost 
($ millions) 

Indirect total 
cost 

($ millions) 

Indirect/direct 
cost ratio 
(percent) 

2007 ............................................................................................................................................. 205.62 110.75 53.86 
2008 ............................................................................................................................................. 203.42 114.35 56.22 
2009 ............................................................................................................................................. 219.36 120.14 54.77 
2010 ............................................................................................................................................. 222.91 114.88 51.54 
2011 ............................................................................................................................................. 244.25 135.10 55.31 
2013 ............................................................................................................................................. 113.27 58.26 51.43 
2014 ............................................................................................................................................. 138.21 74.50 53.91 
2015 ............................................................................................................................................. 159.97 81.68 51.06 

Average ................................................................................................................................ ........................ ........................ 53.51 

Why are two fee levels proposed for 
some service categories? 

Two fee levels are proposed for 
certain applications, plans, permits, and 
other requests for BSEE services (e.g., 
simple DWOP vs. complex DWOP, or 
shallow water pipeline application 
(lease term) vs. deepwater pipeline 
application (lease term)) based on the 
varying levels of complexity, and 

resulting costs, associated with 
processing those requests. The six 
categories of BSEE services for which 
two tiers of complexity-based fees are 
proposed are identified in the following 
list, along with clarification for 
operators on which fee is more 
appropriate with regard to an 
application, plan, permit, or other 
request for these services: 

1. DWOP: The complexity of 
processing a DWOP varies and depends 
on whether it includes new or unusual 
technology, as well as the scope and 
scale of the proposed development 
project. 

a. DWOP—Complex: An operator 
would submit payment for this service 
when a DWOP meets any of the 
following criteria: 
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• The plan contains new or unusual 
technology, as defined in 30 CFR 
250.200(b), and the new or unusual 
technology: 
—requires a high degree of specialized 

knowledge; 
—exceeds the limits of existing 

engineering standards; 
—conflicts with existing engineering 

standards; or 
—warrants an additional level of review 

due to the risk associated with 
implementation; or 
• The plan includes installation of a 

new floating production facility. 
b. DWOP—Simple: An operator 

would submit payment for this service 
for all DWOPs that do not meet the 
criteria for Deepwater Operation Plans— 
Complex. This includes, but is not 
limited to: 

• A new or unusual technology as 
defined in 30 CFR 250.200(b) that does 
not require a high degree of specialized 
knowledge. 

• A new or unusual technology that 
is a modification or repair to an existing 
floating production facility or project. 

• A subsea tieback to a new or 
existing floating production facility. 

• A material change, addition or 
revision to an existing, previously 
approved project. 

• A subsea tieback/additional well(s) 
for which only minor or no updates for 
subsea production safety system are 
necessary. 

• Addition of a new subsea 
development to a new or existing 
floating production facility. 

2. New Pipeline Application (Lease 
Term): The complexity of processing an 
application varies and is dependent on 
the water depth of the pipeline. 

a. New Pipeline Application (Lease 
Term)—Shallow Water: An operator 
would submit payment for this service 
when the pipeline in a New Pipeline 
Application (Lease Term) is located in 
its entirety in water depths less than or 
equal to 1,000 feet (ft.). 

b. New Pipeline Application (Lease 
Term)—Deepwater: An operator would 
submit payment for this service when 
any portion of the pipeline in a New 
Pipeline Application (Lease Term) is 
located in water depths greater than 
1,000 ft. 

3. Pipeline Application—Modification 
(Lease Term): The complexity of 
processing an application varies and is 
dependent on the complexity of the 
modification. 

a. Pipeline Application—Modification 
(Lease Term)—Major: An operator 
would submit payment for this service 
when a Pipeline Application— 
Modification (Lease Term) contains a 

route modification request. Actions 
which constitute a ‘‘route modification’’ 
include, but are not limited to, changing 
a pipeline route, installing a new 
portion of pipeline, decommissioning a 
portion of pipeline, and changing 
service or flow direction of a pipeline. 

b. Pipeline Application—Modification 
(Lease Term)—Minor: An operator 
would submit payment for this service 
for all other Pipeline Applications— 
Modification (Lease Term) requests (i.e., 
for all Pipeline Applications— 
Modification (Lease Term) requests that 
do not contain a route modification). 

4. Pipeline Application—Modification 
(ROW): The complexity of processing an 
application varies and is dependent on 
the complexity of the modification. 

a. Pipeline Application—Modification 
(ROW)—Major. An operator would 
submit payment for this service when a 
Pipeline Application—Modification 
(ROW) contains a route modification 
request. Actions that constitute a ‘‘route 
modification’’ include, but are not 
limited to, changing a pipeline route, 
installing a new portion of pipeline, 
decommissioning a portion of pipeline, 
and changing service or flow direction 
of a pipeline. 

b. Pipeline Application—Modification 
(ROW)—Minor: An operator would 
submit payment for this service for all 
other Pipeline Applications— 
Modification (ROW) requests (i.e., for all 
Pipeline Applications—Modification 
(ROW) requests that do not contain a 
route modification). An example is an 
ROW Grant Modification request for 
cessation of operations. 

5. Pipeline ROW Grant Application: 
The complexity of processing an 
application varies and is dependent on 
the water depth of the pipeline. 

a. Pipeline ROW Grant Application— 
Shallow Water: An operator would 
submit payment for this service when 
the pipeline in a Pipeline ROW Grant 
Application is located in its entirety in 
water depths less than or equal to 1,000 
ft. 

b. Pipeline ROW Grant Application— 
Deepwater: An operator would submit 
payment for this service when any 
portion of the pipeline in a Pipeline 
ROW Grant Application is located in 
water depths greater than 1,000 ft. 

6. Unitization Revision: BSEE 
currently charges one fee for the review 
of a Unitization Revision; however, the 
complexity of processing the 
application and resulting cost vary 
based on the specific exhibits being 
revised in the signed unit agreement. 
Typical unitization applications contain 
an Exhibit A, which is the lease plat 
identifying the unit area; Exhibit B, 
which is a listing of the component 

leases and ownership of each; and 
Exhibit C, which is a listing of the 
participation and allocation by lease. 
Payment for unitization revision 
services are as follows: 

a. Unitization Revision—Exhibit A, 
Exhibit B, and Designation of Successor 
Unit Operator/Sub-operator: The Unit 
Operator would submit payment for this 
service when a Unitization Revision is 
submitted for approval that revises 
Exhibit A and/or Exhibit B of the signed 
unit agreement or designates a 
Successor Unit Operator and/or 
Successor Unit Sub-operator. 

b. Unitization Revision—Exhibit C: 
The Unit Operator would submit 
payment for this service when a 
Unitization Revision is submitted for 
approval that revises Exhibit C of the 
signed unit agreement. 

Why are there proposed new and 
adjusted fees for some services that 
involve BSEE site visits? 

In accordance with existing § 250.800, 
production must not commence until 
the production safety system has been 
approved and a pre-production 
inspection has been requested by the 
lessee. If a BSEE application reviewer 
decides that a pre-production inspection 
is necessary as part of the production 
safety system application review and 
approval process, then a team of 
engineers and inspectors visits the 
facility offshore (e.g., a mobile offshore 
drilling unit) or at a shipyard. 

Existing §§ 250.125(a)(5) and (6) 
establish fees for visiting a facility 
offshore or in a shipyard for two of the 
six production safety system 
applications, when necessary, as part of 
the BSEE review and approval process. 
Visits to an offshore facility or a 
shipyard can become necessary in order 
to verify that safety devices are in the 
proper locations or to identify if they are 
missing when compared with the 
associated application submitted for 
approval. Any necessary corrections to 
production safety systems can typically 
be handled more easily while 
construction work is ongoing in a 
shipyard, rather than when the facility 
is offshore. 

BSEE’s costs for travel to offshore 
facilities and shipyard locations and for 
services, as part of the application 
review process, can be recovered in 
accordance with OMB Circular A–25. 
Estimates for BSEE’s costs for these 
services include costs for transportation, 
lodging, and labor hours for each labor 
category involved. 

As illustrated in the Service Fee 
Table, under §§ 250.125(a)(7)–(a)(10), 
BSEE proposes four new fees for 
production safety system visits to 
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offshore facilities or shipyards. BSEE 
also proposes to amend the two existing 
fees for production safety system 
inspection visits to offshore facilities or 
shipyards under §§ 250.125(a)(5) and 
250.125(a)(6). The proposed new and 
amended fees would affect: 

1. New Facility Production Safety 
System Application for Facility with 
more than 125 components; 

2. New Facility Production Safety 
System Application for Facility with 
25–125 components; 

3. New Facility Production Safety 
System Application for Facility with 
fewer than 25 components; 

4. Production Safety System 
Application—Modification with more 
than 125 components reviewed; 

5. Production Safety System 
Application—Modification with 25–125 
components reviewed; and 

6. Production Safety System 
Application—Modification with fewer 
than 25 components reviewed. 

Why are the adjustments to BSEE’s cost 
recovery fees necessary? 

As previously mentioned, offshore 
operations have changed dramatically 
over the last ten years, which has led to 
adjustments in the review and approval 
process for a large portion of the 
services BSEE provides to industry. 
BSEE proposes the listed fee levels 
based on the assessment of the bureau’s 
full costs to provide the associated 
services using the methodology 
described above. However, this full-cost 
methodology is not entirely comparable 
to the methodologies used in the 2005 
and 2006 rulemakings that initially 
established the fees. The following 
examples provide the general rationale 
for some of the fee adjustments as 
compared to the fees in existing 
regulations. 

1. BSEE’s assessment of its costs for 
processing complex DWOPs indicates 
that six employees, ranging in grades 
from GS–5 through GS–14, will spend 
between 310 and 1,094 hours reviewing, 
analyzing, and processing these plans. 
As previously discussed, the increased 
complexity of offshore operations has 
required additional senior-level 
employees to spend added time 
reviewing and approving these plans. 
This is particularly true with regard to 
the increased processing time of DWOPs 
and the associated increased costs to 
BSEE. In addition, the existing $3,599 
fee for processing both complex and 
simple DWOPs does not account for the 
special pay that many BSEE employees 
receive for reviewing and approving 
these plans and the higher indirect cost 
ratio. The fee assessed for DWOP review 
has also not been adjusted since a 2006 

rulemaking that established the existing 
fee. The adjusted fee is the result of 
calculations performed with input from 
BSEE Regional Offices and takes into 
account the increased complexity of 
submitted DWOPs due to the use of new 
or unusual technologies and the 
increased scope or scale of proposed 
plans. Based on its assessment, BSEE 
proposes to subdivide the DWOP 
processing fees and assess a $70,333 fee 
for processing complex DWOPs in 
250.125(a)(2)(ii). 

2. Similarly, BSEE proposes 
subdividing the fees for processing 
unitization revisions based on its 
assessment of the bureau’s direct and 
indirect costs. Typically, seven BSEE 
positions, ranging in grades from GS–5 
through GS–15, spend between 6.6 and 
29.7 hours processing unitization 
revisions impacting exhibits A and B, 
while six BSEE positions spend between 
8.5 to 71.9 hours processing unitization 
revisions impacting exhibit C. As is the 
case with the existing DWOP fee, the 
existing $896 fee for processing 
unitization revisions does not account 
for the special pay that many BSEE 
employees receive for reviewing and 
approving these documents and the 
higher indirect cost ratio. Based on its 
assessment, BSEE proposes a $1,683 fee 
for processing a unitization revision 
related to exhibits A and B and a $3,255 
fee for processing a unitization revision 
related to exhibit C in 250.125(a)(28)(i) 
and (ii). 

3. BSEE is also proposing to reduce 
some existing fees based on its 
assessment of the bureau’s full costs to 
process applications and requests. For 
example, BSEE’s assessment indicated 
that five BSEE employees, ranging in 
grades from GS–5 through GS–14, will 
spend between 5.8 and 12.5 hours 
processing an application for a minor 
lease term pipeline modification, 
resulting in $651 in full bureau costs. 
Since the existing fee of $2,056 was 
established, efficiencies have resulted in 
lower costs to process applications and 
requests (e.g., a technician now 
performs certain steps in the process 
previously performed by an engineer). 
Based on this assessment, BSEE 
proposes to subdivide and reduce the 
existing fee for processing both major 
and minor applications for lease term 
pipeline modifications in 
§ 250.125(a)(16)(i). 

C. Request for Comments on Potential 
Future Fees 

Due to the large number of revised 
applications received by BSEE and the 
associated costs to BSEE to process 
them, BSEE is currently evaluating the 
need for additional fees for revised 

applications for permits to drill (R– 
APD) and revised applications for 
permits to modify (R–APM). 
Accordingly, BSEE requests comments 
on whether separate fee levels for R– 
APD and R–APM should be proposed in 
a future rulemaking. BSEE also requests 
comments on the factors that should be 
the basis for determining the separate 
fee levels for R–APDs and R–APMs (e.g., 
complexity, water depth, etc.). 

II. Procedural Matters 

Regulatory Planning and Review 
(Executive Orders (E.O.) 12866 and 
13563) 

E.O. 12866 provides that OMB, Office 
of Information and Regulatory Affairs 
(OIRA), will review all significant rules. 
BSEE has determined that this proposed 
rule is not a significant regulatory action 
as defined by section 3(f) of E.O. 12866 
because: 
—It is not expected to have an annual 

effect on the economy of $100 million 
or more; 

—It would not adversely affect in a 
material way the economy, 
productivity, competition, jobs, the 
environment, public health or safety, 
or State, local, or tribal governments 
or communities; 

—It would not create a serious 
inconsistency or otherwise interfere 
with an action taken or planned by 
another agency; 

—It would not alter the budgetary 
impact of entitlements, grants, user 
fees, or loan programs, or the rights or 
obligations of their recipients; and 

—It would not raise novel legal or 
policy issues arising out of legal 
mandates, the President’s priorities, 
or the principles set forth in E.O. 
12866. 
Accordingly, BSEE has not prepared 

an economic analysis, and OIRA has not 
reviewed this proposed rule. 

E.O. 13563 reaffirms the principles of 
E.O. 12866 while calling for 
improvements in the Nation’s regulatory 
system to promote predictability, to 
reduce uncertainty, and to use the best, 
most innovative, and least burdensome 
tools for achieving regulatory ends. E.O. 
13563 directs agencies to consider 
regulatory approaches that reduce 
burdens and maintain flexibility and 
freedom of choice for the public where 
these approaches are relevant, feasible, 
and consistent with regulatory 
objectives. It also emphasizes that 
regulations must be based on the best 
available science and that the 
rulemaking process must allow for 
public participation and an open 
exchange of ideas. BSEE is developing 
this rule in a manner consistent with 
these requirements. 
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Regulatory Flexibility Act 
The DOI certifies that this proposed 

rule would not have a significant 
economic effect on a substantial number 
of small entities under the Regulatory 
Flexibility Act, 5 U.S.C. 601 et seq. 
(RFA). The RFA, at 5 U.S.C. 603, 
requires agencies to prepare an initial 
regulatory flexibility analysis to 
determine whether a regulation would 
have a significant economic impact on 
a substantial number of small entities. 
Further, under the Small Business 
Regulatory Enforcement Fairness Act of 
1996, at section 212 of Public Law 104– 
121 (March 29, 1996), an agency is 
required to produce compliance 
guidance for small entities if the rule 
would have a significant economic 
impact. 

The Initial Regulatory Flexibility 
Analysis prepared by BSEE assessed the 
impact of this proposed rule on small 
entities, as defined by the applicable 
Small Business Administration (SBA) 
size standards. BSEE has determined 
that this proposed rule potentially 
affects operators and holders of Federal 
oil and gas leases, as well as right-of- 
way holders, on the OCS. This includes 
an estimated 99 businesses with active 
operations. Businesses that operate 
under this rule fall under the SBA’s 
North American Industry Classification 
System (NAICS) codes 211111 (Crude 
Petroleum and Natural Gas Extraction) 

and 213111 (Drilling Oil and Gas Wells). 
For these NAICS classifications, a small 
business is defined as one with fewer 
than 1,251 employees (for NAICS 
211111) and fewer than 1,001 (for 
NAICS 213111). Based on these criteria, 
54 of the potentially impacted 
businesses are considered small and 45 
are considered large businesses. BSEE 
considers that a rule has an impact on 
a ‘‘substantial number of small entities’’ 
when the total number of small entities 
impacted by the rule is equal to or 
exceeds 10 percent of the relevant 
universe of impacted entities. 
Approximately 55% of the businesses 
that would be affected by this rule are 
considered small; therefore, BSEE has 
determined that this rule would impact 
a substantial number of small 
businesses under the RFA. 

BSEE’s analysis estimates the 
incremental costs for small operators, 
lease holders, and right-of-way holders 
in the offshore oil and natural gas 
industry. Costs already incurred as a 
result of existing fees were not 
considered as costs of this proposed rule 
because they are part of the baseline. 
Among the 54 small businesses 
involved in offshore operations, the 
average annual corporate sales volume, 
from the latest available data, for the 
year 2014, is $186 million, which is 
approximately $192 million in 2016 
dollars. 

The following ‘‘Change in Cost per 
Small Entity’’ table provides an analysis 
and derivation of the estimated average 
cost, per small firm, that would be 
incurred per year as a result of the 
proposed rule. The first column of the 
table displays the list of services 
provided, as they appeared earlier in the 
Service Fee Table. The second column 
displays an estimate of the total counts 
of these services expected over the three 
fiscal year period 2016–2018. The third 
and fourth columns show the existing 
fee, and the proposed fee, respectively, 
for each service provided. The fifth 
column then displays, for each service, 
the expected change in total costs over 
the three-year period, on the basis of the 
data in the previous columns (the 
change in fees and the counts of 
services). The sixth column reflects the 
estimated proportion of the change in 
cost per small firm based on BSEE’s data 
regarding counts of services across firms 
from FY 2013 to FY 2015. Finally, the 
seventh column reflects the estimated 
change in cost per small firm per fiscal 
year, by taking the annualized product 
of columns five and six. The estimated 
additional costs of the proposed rule 
from service fee changes totals 
approximately $8,875 per small firm per 
year, or an estimated 0.0046 percent of 
an average small business’s sales. 

CHANGE IN COST PER SMALL ENTITY BY PROPOSED RULE PROVISION 1 
[Negatives in parentheses] 

Service provided 

Estimated 
(Est.) total 

counts for all 
operators in 
FY 2016– 
FY 2018 

Existing fee 
per incidence 

Proposed fee 
per 

incidence 

Change in 
total cost for 
all firms in 
FY 2016– 
FY 2018 

Est. 
proportion 

of cost 
per small firm 

Est. change in 
cost per small 
firm, per FY 

1 Suspension of Operations/Suspen-
sion of Production (SOO/SOP) Re-
quest ..................................................... 468 $2,123 $3,055 $436,176 0.0085 $1,235 

2a Deepwater Operations Plan—Simple 19 3,599 14,290 203,129 0.0074 502 
2b Deepwater Operations Plan—Com-

plex ....................................................... 11 3,599 70,333 734,074 0.0074 1,813 
3 Application for Permit to Drill (APD; 

Form BSEE–0123) ............................... 244 2,113 10,420 2,026,908 0.0082 5,544 
4 Application for Permit to Modify 

(APM; Form BSEE–0124) .................... 540 125 1,680 839,700 0.0094 2,622 
5 New Facility Production Safety Sys-

tem Application for facility with more 
than 125 components ........................... 3 5,426 3,976 (4,350) 0.0085 (12) 

Pre-Production inspection Facility 
Offshore ................................................ 3 14,280 13,534 (2,238) 0.0085 (6) 

Pre-Production inspection Facility in 
a Shipyard ............................................ 3 7,426 14,567 21,423 0.0085 61 

6 New Facility Production Safety Sys-
tem Application for facility with 25–125 
components .......................................... 12 1,314 548 (9,192) 0.0085 (26) 

Pre-Production inspection Facility 
Offshore ................................................ 3 8,967 8,508 (1,377) 0.0085 (4) 

Pre-Production inspection Facility in 
a Shipyard ............................................ 3 5,141 9,818 14,031 0.0085 40 
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CHANGE IN COST PER SMALL ENTITY BY PROPOSED RULE PROVISION 1—Continued 
[Negatives in parentheses] 

Service provided 

Estimated 
(Est.) total 

counts for all 
operators in 
FY 2016– 
FY 2018 

Existing fee 
per incidence 

Proposed fee 
per 

incidence 

Change in 
total cost for 
all firms in 
FY 2016– 
FY 2018 

Est. 
proportion 

of cost 
per small firm 

Est. change in 
cost per small 
firm, per FY 

7 New Facility Production Safety Sys-
tem Application for facility with fewer 
than 25 components ............................. 29 652 463 (5,481) 0.0085 (15) 

Pre-Production inspection Facility 
Offshore ................................................ 3 ........................ 4,338 13,014 0.0085 37 

Pre-Production inspection Facility in 
a Shipyard ............................................ 3 ........................ 1,967 5,901 0.0085 17 

8 Production Safety System Applica-
tion—Modification with more than 125 
components reviewed .......................... 404 605 1,278 271,892 0.0085 768 

Pre-Production inspection Facility 
Offshore ................................................ 3 ........................ 9,313 27,939 0.0085 79 

Pre-Production inspection Facility in 
a Shipyard ............................................ 3 ........................ 8,100 24,300 0.0085 69 

9 Production Safety System Applica-
tion—Modification with 25–125 compo-
nents reviewed ..................................... 1,424 217 439 316,128 0.0085 893 

Pre-Production inspection Facility 
Offshore ................................................ 3 ........................ 6,765 20,295 0.0085 57 

Pre-Production inspection Facility in 
a Shipyard ............................................ 3 ........................ 7,326 21,978 0.0085 62 

10 Production Safety System Applica-
tion—Modification with fewer than 25 
components reviewed .......................... 880 92 386 258,720 0.0085 731 

Pre-Production inspection Facility 
Offshore ................................................ 3 ........................ 4,513 13,539 0.0085 38 

Pre-Production inspection Facility in 
a Shipyard ............................................ 3 ........................ 2,141 6,423 0.0085 18 

11 Platform Application—Installation— 
Under the Platform Verification Pro-
gram ..................................................... 5 22,734 28,311 27,885 0.0111 103 

12 Platform Application—Installation— 
Fixed Structure Under the Platform Ap-
proval Program ..................................... 27 3,256 1,914 (36,234) 0.0106 (128) 

13 Platform Application—Installation— 
Caisson/Well Protector ......................... 41 1,657 1,914 10,537 0.0126 44 

14 Platform Application—Modification/
Repair ................................................... 108 3,884 1,975 (206,172) 0.0075 (514) 

15a New Pipeline Application (Lease 
Term)—Shallow water (less than 1000 
ft.) ......................................................... 12 3,541 1,584 (23,484) 0.0038 (30) 

15b New Pipeline Application (Lease 
Term)—Deepwater (greater than 1000 
ft.) ......................................................... 369 3,541 3,663 45,018 0.0038 58 

16a Pipeline Application—Modification 
(Lease Term)—Minor ........................... 361 2,056 651 (507,205) 0.0040 (673) 

16b Pipeline Application—Modification 
(Lease Term)—Major ........................... 11 2,056 1,696 (3,960) 0.0040 (5) 

17a Pipeline Application—Modification 
(ROW)—Minor ...................................... 631 4,169 455 (2,343,534) 0.0083 (6,462) 

17b Pipeline Application—Modification 
(ROW)—Major ...................................... 21 4,169 1,800 (49,749) 0.0083 (137) 

18 Pipeline Repair Notification .............. 397 388 557 67,093 0.0081 181 
19a Pipeline ROW Grant Application— 

Shallow water (less than 1000 ft.) ....... 121 2,771 1,662 (134,189) 0.0092 (409) 
19b Pipeline ROW Grant Application— 

Deepwater (greater than 1000 ft.) ........ 77 2,771 3,796 78,925 0.0092 241 
20 Pipeline Conversion of Lease Term 

to ROW ................................................. 35 236 494 9,030 0.0116 35 
21 Pipeline ROW Assignment ............... 800 201 397 156,800 0.0092 478 
22 500 Feet From Lease/Unit Line Pro-

duction Request ................................... 69 3,892 5,440 106,812 0.0093 330 
23 Gas Cap Production Request .......... 87 4,953 11,962 609,783 0.0035 709 
24 Downhole Commingling Request ..... 138 5,779 14,064 1,143,330 0.0048 1,828 
25 Complex Surface Commingling and 

Measurement Application ..................... 164 4,056 8,205 680,436 0.0082 1,863 
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CHANGE IN COST PER SMALL ENTITY BY PROPOSED RULE PROVISION 1—Continued 
[Negatives in parentheses] 

Service provided 

Estimated 
(Est.) total 

counts for all 
operators in 
FY 2016– 
FY 2018 

Existing fee 
per incidence 

Proposed fee 
per 

incidence 

Change in 
total cost for 
all firms in 
FY 2016– 
FY 2018 

Est. 
proportion 

of cost 
per small firm 

Est. change in 
cost per small 
firm, per FY 

26 Simple Surface Commingling and 
Measurement Application ..................... 251 1,371 3,514 537,893 0.0082 1,473 

27 Voluntary Unitization Proposal or 
Unit Expansion ..................................... 50 12,619 27,288 733,450 0.0021 522 

28a Unitization Revision—Exhibit A, 
Exhibit B, and Successor Unit Oper-
ator/Suboperator ................................... 154 896 1,683 121,198 0.0076 309 

28b Unitization Revision—Exhibit C ...... 21 896 3,255 49,539 0.0076 126 
29 Application to Remove a Platform or 

Other Facility ........................................ 687 4,684 2,846 (1,262,706) 0.0089 (3,729) 
30 Application to Decommission a 

Pipeline (Lease Term) .......................... 707 1,142 857 (201,495) 0.0050 (333) 
31 Application to Decommission a 

Pipeline (ROW) .................................... 503 2,170 980 (598,570) 0.0077 (1,526) 

Total 2 ................................................ ........................ ........................ ........................ ........................ ........................ 8,874 
As a Percent of the Average 

Sales Revenue of Small 
Firms ($192 million) ............... ........................ ........................ ........................ ........................ ........................ 0.0046 

1 Estimated dollar amounts are in 2016 dollars. 
2 Numbers may not add up due to rounding. 

BSEE has concluded the additional 
costs of the proposed rule would impose 
an insignificant, negligible burden on 
small entities. 

Small Business Regulatory Enforcement 
Fairness Act 

The proposed rule is not a major rule 
under the Small Business Regulatory 
Enforcement Fairness Act, 5 U.S.C. 
804(2). This proposed rule: 

(a) Would not have an annual effect 
on the economy of $100 million or 
more; 

(b) Would not cause a major increase 
in costs or prices for consumers, 
individual industries, Federal, State, or 
local government agencies, or 
geographic regions; and 

(c) Would not have significant adverse 
effects on competition, employment, 
investment, productivity, innovation, or 
the ability of U.S.-based enterprises to 
compete with foreign-based enterprises. 

The requirements would apply to all 
entities operating on the Outer 
Continental Shelf (OCS) regardless of 
company designation as a small 
business. For more information on costs 
affecting small businesses, see the 
Regulatory Flexibility Act portion of this 
document. 

Your comments are important. The 
Small Business and Agriculture 
Regulatory Enforcement Ombudsman 
and 10 Regional Fairness Boards were 
established to receive comments from 
small businesses about federal agency 
enforcement actions. The Ombudsman 

will annually evaluate the enforcement 
activities and rate each agency’s 
responsiveness to small business. If you 
wish to comment on the actions of 
BSEE, call 1–888–734–3247. You may 
comment to the SBA without fear of 
retaliation. Allegations of 
discrimination/retaliation filed with the 
SBA will be investigated for appropriate 
action. 

Unfunded Mandates Reform Act of 1995 
This proposed rule would not impose 

an unfunded mandate on State, local, or 
tribal governments or the private sector 
of more than $100 million per year. The 
proposed rule would not have a 
significant or unique effect on State, 
local, or tribal governments or the 
private sector. Therefore, a statement 
containing the information required by 
the Unfunded Mandates Reform Act, 2 
U.S.C. 1501 et seq., is not required. 

Takings Implication Assessment (E.O. 
12630) 

Under the criteria in E.O. 12630, this 
proposed rule does not have significant 
takings implications. The proposed rule 
is not a governmental action capable of 
interference with constitutionally 
protected property rights. Therefore, a 
Takings Implication Assessment is not 
required. 

Federalism (E.O. 13132) 
Under the criteria in E.O. 13132, this 

proposed rule does not have federalism 
implications. This proposed rule would 

not substantially and directly affect the 
relationship between the Federal and 
State governments. To the extent that 
State and local governments have a role 
in OCS activities, this proposed rule 
would not affect that role. A federalism 
assessment is not required. 

Civil Justice Reform (E.O. 12988) 

This proposed rule complies with the 
requirements of E.O. 12988. 
Specifically, this proposed rule: 

(1) Meets the criteria of section 3(a) 
requiring that all regulations be 
reviewed to eliminate errors and 
ambiguity and be written to minimize 
litigation; and 

(2) Meets the criteria of section 3(b)(2) 
requiring that all regulations be written 
in clear language and contain clear legal 
standards. 

Consultation With Indian Tribal 
Governments (E.O. 13175) 

Under the criteria in E.O. 13175 and 
the Department’s tribal consultation 
policy, we have evaluated this proposed 
rule and have determined that it has no 
substantial direct effects on federally 
recognized Indian tribes, or on the 
relationship or distribution of power 
and responsibilities between the Federal 
Government and Indian tribes, and that 
consultation under the Department’s 
tribal consultation policy is not 
required. 
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Paperwork Reduction Act (PRA) of 1995 
This proposed rule contains a 

collection of information that will be 
submitted to OMB for review and 
approval under the Paperwork 
Reduction Act of 1995 (44 U.S.C. 3501 
et seq.). As part of our continuing effort 
to reduce paperwork and respondent 
burdens, BSEE invites the public and 
other Federal agencies to comment on 
any aspect of the non-hour cost burden. 
If you wish to comment on the 
information collection (IC) aspects of 
this proposed rule, you may send your 
comments directly to OMB and send a 
copy of your comments to the 
Regulations and Standards Branch (see 
the ADDRESSES section of this proposed 
rule). Please reference Adjustments to 
Cost Recovery Fees Relating to the 
Regulation of Oil, Gas, and Sulfur 
Activities on the Outer Continental 
Shelf, 1014—NEW, in your comments. 
BSEE specifically requests comments 
concerning: The need for the 
information, its practical utility, the 
accuracy of the agency’s burden 
estimate, and ways to minimize the 
burden. You may obtain a copy of the 
supporting statement for the new 
collection of information by contacting 
the Bureau’s Information Collection 
Clearance Officer at (703) 787–1607. To 
see a copy of the entire IC request (ICR) 
submitted to OMB, go to http://
www.reginfo.gov (select Information 
Collection Review, Currently Under 
Review). 

The PRA provides that an agency may 
not conduct or sponsor, and a person is 
not required to respond to, a collection 

of information unless it displays a 
currently valid OMB control number. 
OMB is required to make a decision 
concerning the collection of information 
contained in these proposed regulations 
30 to 60 days after publication of this 
document in the Federal Register. 
Therefore, a comment to OMB is best 
assured of having its full effect if OMB 
receives it by December 19, 2016. 

The title of the collection of 
information for this rule is 30 CFR part 
250, Adjustments to Cost Recovery Fees. 
The proposed regulations pertain to 
BSEE updating its 31 cost recovery fees, 
including additional fees for site visits 
if deemed necessary. These proposed 
changes are designed to recover the full 
cost BSEE incurs for providing these 
services. 

Potential respondents comprise 
Federal OCS oil, gas, and sulfur 
operators and lessees, as well as 
pipeline ROW holders. Responses to 
this collection of information are 
required to obtain or retain a benefit and 
are mandatory. The frequency of 
response varies depending upon the 
requirement. The IC does not include 
questions of a sensitive nature. BSEE 
will protect proprietary information 
according to the Freedom of Information 
Act (5 U.S.C. 552) and DOI’s 
implementing regulations (43 CFR part 
2), 30 CFR 250.197, Data and 
information to be made available to the 
public or for limited inspection, and 30 
CFR part 252, OCS Oil and Gas 
Information Program. 

OMB approved the IC burden of the 
existing 30 CFR part 250 regulations 

under Control Numbers 1014–0022, 
Subpart A (84,391 hour burden, 
$1,371,458 non-hour cost burden; 
expiration 8/31/17); 1014–0024, Subpart 
B ($39,589 non-hour cost burden; 
expiration 11/30/2018); 1014–0025 
Applications for Permit to Drill 
($862,104 non-hour cost burden, 
expiration 4/30/2017); 1014–0026, 
Applications for Permit to Modify 
($361,625 non-hour cost burden, 
expiration 5/31/2017); 1014–0003, 
Subpart H ($323,481 non-hour cost 
burden; expiration 12/31/2017); 1014– 
0011, Subpart I, ($392,874 non-hour 
cost burden, expiration 5/31/2017); 
1014–0016, Subpart J ($1,508,968 non- 
hour cost burden, expiration 8/31/2018); 
1014–0019, Subpart K ($1,361,176 non- 
hour cost burden, expiration 1/31/2019); 
1014–0002, Subpart L ($322,479 non- 
hour cost burden, expiration 10/31/16); 
1014–0015, Subpart M ($138,188 non- 
hour cost burden, expiration 12/31/
2017); and 1014–0010, Subpart Q 
($1,686,396 non-hour cost burden, 
expiration 10/31/2016), respectively. 

If this proposed rule is finalized and 
codified, the various non-hour cost 
burdens and one new hour burden will 
be removed from this collection of 
information and consolidated with their 
primary information collection burden 
under their respective OMB Control 
Numbers. 

Hour burdens are included in the 
regulatory requirements of various 
OMB-approved ICRs, of which only one 
is changing and discussed in this ICR. 

HOUR BURDEN TABLE 

Citation 
30 CFR 250 Reporting and recordkeeping requirements Hour burden 

Average 
number of annual 

responses 
Annual burden hours 

Subpart A 

125; 126; 292; 1000; 
1015; 1303.

Cost recovery fees, applications, confirma-
tion receipts, etc., verbal approvals per-
taining to fees.

Cost Recovery Fees and related items are cov-
ered individually throughout Part 250 

0. 

125(c) ......................... Request refund, including a reason for the 
refund, within 150 days of the initial pay-
ment.

3 min. ......................... 200 requests .............. 10. 

Total .................... ......................................................................... .................................... 200 responses ........... 10 hours. 

BSEE currently receives 
approximately $7,000,000 in cost 
recovery fees (non-hour cost burdens) 
annually. This proposed rulemaking 
would increase that total by 

approximately $9,000,000 for a total of 
$16,000,000 in cost recovery fees. The 
following table provides a breakdown of 
the non-hour cost burdens for this 
proposed rulemaking. 

[Existing non-hour cost burden/cost 
recovery fees are in regular font; 
proposed non-hour cost burden/cost 
recovery fees and text are in italic font; 
new fees are in bold font] 
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NON–HOUR COST BURDEN TABLE 

Citation 30 CFR part 250 Service/cost recovery fee Non-hour cost burdens 

Subpart A 

171(e) ................................... Suspension of Operations and/or Suspension of Pro-
duction (SOO/SOP) Request.

$2,123 × 646 requests = $1,371,458. 
$3,055 × 646 requests = $1,973,530. 

Subpart B 

292(q) ................................... Deepwater Operations Plan [simple and complex] ........ $3,599 × 11 plans = $39,589. 
$14,290 × 7 simple DWOPs = $100,030. 
$70,333 × 4 complex DWOPs = $281,332. 

Applications for Permit to Drill 

410(d); 513(b); 1617(a) ........ Application for Permit to Drill [initial permit] .................... $2,113 × 408 applications = $862,104. 
$10,420 × 408 applications = $4,251,360. 

Application for Permit to Modify 

465(b); 513(b); 613(b); 
1618(a); 1704(g).

Application for Permit to Modify [initial permit] ............... $125 × 2,893 applications = $361,625. 
$1,680 × 2,893 applications = $4,860,240. 

Subpart H 

842 ....................................... New Facility Production Safety System Application for 
facility with more than 125 components.

$5,426 × 1 application = $5,426. 
$3,976 × 1 application = $3,976. 

Pre-production Inspection—offshore ............................... $14,280 × 1 offshore = $14,280. 
$13,534 × 1 offshore = $13,534. 

Pre-production Inspection—shipyard .............................. $7,426 × 1 shipyard = $7,426. 
$14,567 × 1 shipyard = $14,567. 

842 ....................................... New Facility Production Safety System Application for 
facility with 25–125 components.

$1,314 × 4 applications = $5,256. 
$548 × 4 applications = $2,192. 

Pre-production Inspection—offshore ............................... $8,967 × 1 offshore visit = $8,967. 
$8,508 × 1 offshore visit = $8,508. 

Pre-production Inspection—shipyard .............................. $5,141 × 1 shipyard = $5,141. 
$9,818 × 1 shipyard = $9,818. 

842 ....................................... New Facility Production Safety System Application for 
facility with fewer than 25 components.

$652 × 10 applications = $6,520. 
$463 × 10 applications = $4,630. 

Pre-production Inspection—offshore ......................... $4,338 μ 1 offshore visit = $4,338. 
Pre-production Inspection—shipyard ......................... $1,967 μ 1 shipyard = $1,967. 

842 ....................................... Production Safety System Application—Modification 
with more than 125 components reviewed.

$605 × 174 applications = $105,270. 
$1,278 × 174 applications = $222,372. 

Pre-production Inspection—offshore ......................... $9,313 μ 1 shipyard visit = $9,313. 
Pre-production Inspection—shipyard ......................... $8,100 μ 1 shipyard visit = $8,100. 

842 ....................................... Production Safety System Application—Modification 
with 25–125 components reviewed.

$217 × 615 applications = $133,455. 
$439 × 615 applications = $269,985. 

Pre-production Inspection—offshore ......................... $6,765 μ 1 offshore = $6,765. 
Pre-production Inspection—shipyard ......................... $7,326 μ 1 shipyard = $7,326. 

842 ....................................... Production Safety System Application—Modification 
with fewer than 25 components reviewed.

$92 × 345 applications = $31,740. 
$386 × 345 applications = $133,170. 

Pre-production Inspection—offshore ......................... $4,513 μ 1 offshore = $4,513. 
Pre-production Inspection—shipyard ......................... $2,141 μ 1 shipyard = $2,141. 

Subpart I 

905(l) .................................... Platform Application—Installation—Under the Platform 
Verification Program.

$22,734 × 3= $68,202. 
$28,311 × 3 = $84,933. 

905(l) .................................... Platform Application—Installation—Fixed Structure 
Under the Platform Approval Program.

$3,256 × 12 = $39,072. 
$1,914 × 12 = $22,968. 

905(l) .................................... Platform Application—Installation—Caisson/Well Pro-
tector.

$1,657 × 20 = $33,140. 
$1,914 × 20 = $38,280. 

905(1) ................................... Platform Application—Modification/Repair ...................... $3,884 × 65 applications = $252,460. 
$1,975 × 65 applications = $128,375. 

Subpart J 

1000(b) ................................. Submit application and all required information and no-
tices to install new lease term pipeline (L/T P/L)..

$3,541 × 61 L/T P/L applications = $216,001. 

Submit application and all required information and no-
tices to modify a L/T P/L—Shallow Water (less than 
1,000 ft.).

$1,584 × 2 applications = $3,168. 

Submit application and all required information and no-
tices to modify a L/T P/L—Deepwater (greater than 
1,000 ft.).

$3,663 × 59 applications = $216,117. 
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NON–HOUR COST BURDEN TABLE—Continued 

Citation 30 CFR part 250 Service/cost recovery fee Non-hour cost burdens 

1000(b) ................................. Submit application and all required information and no-
tices to modify a L/T P/L.

$2,056 × 102 L/T P/L applications = $209,712. 

Submit application and all required information and no-
tices to modify a L/T P/L—Minor.

$651 × 99 minor modifications = $64,449. 

Submit application and all required information and no-
tices to modify a L/T P/L—Major.

$1,696 × 3 major modifications = $5,088. 

1000(b) ................................. Pipeline Application Modification (ROW) ........................ $4,169 × 190 applications = $792,110. 
Pipeline Application Modification (ROW)—Minor ........... $455 × 184 minor applications = $83,720. 
Pipeline Application Modification (ROW)—Major ........... $1,800 × 6 major applications = $10,800. 

1008(e) ................................. Pipeline Repair Notification ............................................. $388 × 156 = $60,528. 
Pipeline Repair Notification ............................................. $557 × 156 notifications = $86,892. 

1015(a) ................................. Pipeline ROW Grant Application ..................................... $2,771 × 62 applications = $171,802. 
Pipeline ROW Grant Application—Shallow Water (less 

than 1,000 ft.).
$1,662 × 38 ROWs in shallow water = $63,156. 

Pipeline ROW Grant Application—Deepwater (greater 
than 1,000 ft.).

$3,796 × 24 ROWs in Deepwater = $91,104. 

1015(a) ................................. Pipeline Conversion of Lease Term to ROW ................. $236 × 15 applications = $3,540. 
$494 × 15 applications = $7,410. 

1018(b) ................................. Pipeline ROW Assignment .............................................. $201 × 275 P/L ROW requests = $55,275. 
$397 × 275 P/L ROW requests = $109,175. 

Subpart K 

1156(a) ................................. 500 Feet From Lease/Unit Line Production Request ..... $3,892 × 20 requests = $77,840. 
$5,440 × 20 requests = $108,800. 

1157 ..................................... Gas Cap Production Request ......................................... $4,953 × 22 requests = $108,966. 
$11,962 × 22 requests = $263,164. 

1158(a) ................................. Downhole Commingling Request .................................... $5,779 × 30 requests = $173,370. 
$14,064 × 30 requests = $421,920. 

Subpart L 

1202(a); 1203(b); 1204(a) .... Complex Surface Commingling and Measurement Ap-
plication.

$4,056 × 67 applications = $271,752. 

$8,205 × 67 applications = $549,735. 
1202(a); 1203(b); 1204(a) .... Simple Surface Commingling and Measurement Appli-

cation.
$1,371 × 37 applications = $50,727. 

$3,514 × 37 applications = $130,018. 

Subpart M 

1303(d) ................................. Voluntary Unitization Proposal or Unit Expansion .......... $12,619 × 8 requests = $100,952. 
$27,288 × 8 requests =$218,304. 

Unitization Revision ......................................................... $896 × 41 revisions = $36,736. 
Unitization Revision—Exhibit A, Exhibit B, and Suc-

cessor Unit Operator/Sub-operator.
$1,683 × 36 Exhibit A/B = $60,588. 

Unitization Revision—Exhibit C ...................................... $3,255 × 5 Exhibit C = $16,275. 

Subpart Q 

1727 ..................................... Application to Remove a Platform or Other Facility ....... $4,684 × 240 applications = $1,124,160. 
$2,846 × 240 applications = $683,040. 

1751(a); 1752(a) .................. Application to Decommission a Pipeline (Lease Term) .. $1,142 × 213 applications = $243,246. 
$857 × 213 applications = $182,541. 

1751(a); 1752(a) .................. Application to Decommission a Pipeline (ROW) ............ $2,170 × 147 applications = $318,990. 
$980 × 147 applications = $144,060. 

NEW NON-HOUR COST 
BURDEN.

.......................................................................................... $44,463. 

REVISED NON-HOUR 
COST BURDEN.

.......................................................................................... $15,943,324. 

TOTAL NEW and Re-
vised Non-Hour Cost 
Burdens.

.......................................................................................... $15,987,787. 

Although the total new and revised 
Non-Hour Cost Burdens are estimated to 
be $16 million based on 3-year averages 
of the number of plans, applications, 
and permits, due to recent declines in 

the number of these submissions, BSEE 
anticipates that collections will more 
closely approximate $11 million in FY 
2018. 

For further information on this non- 
hour burden estimation process, refer to 
5 CFR 1320.3(b)(1) and (2), or contact 
the BSEE Information Collection 
Clearance Officer at (703) 787–1607. 
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National Environmental Policy Act 
(NEPA) of 1969 

This proposed rule meets the criteria 
set forth in 516 Departmental Manual 
(DM) 15.4C(1) for a categorical 
exclusion because it involves 
modification of existing regulations, the 
impacts of which would be limited to 
administrative or economic effects with 
minimal environmental impacts. BSEE 
also analyzed this proposed rule to 
determine if extraordinary 
circumstances, set forth in 43 CFR 
46.215, exist that would require BSEE to 
prepare an environmental assessment or 
an environmental impact statement for 
actions otherwise eligible for a 
categorical exclusion. BSEE concluded 
that this proposed rule does not trigger 
any of the criteria for extraordinary 
circumstances and, therefore, has not 
prepared an environmental assessment 
or an environmental impact statement. 

Data Quality Act 
In developing this proposed rule, we 

did not conduct or use a study, 
experiment, or survey requiring peer 
review under the Data Quality Act (Pub. 
L. 106–554 § 515). 

Effects on the Nation’s Energy Supply 
(E.O. 13211) 

This proposed rule is not a significant 
energy action under the definition in 
E.O. 13211 because: 
—It is not a significant regulatory action 

under E.O. 12866; 

—It is not likely to have a significant 
adverse effect on the supply, 
distribution, or use of energy; and 

—It has not been designated as a 
significant energy action by the 
Administrator of OIRA. 

Clarity of This Regulation 
We are required by E.O. 12866, E.O. 

12988, E.O. 13563, and by the 
Presidential Memorandum of June 1, 
1998, to write all rules in plain 
language. This means that each rule we 
publish must: 
—Be logically organized; 
—Use the active voice to address 

readers directly; 
—Use clear language rather than jargon; 
—Be divided into short sections and 

sentences; and 
—Use lists and tables wherever 

possible. 

If you feel that we have not met these 
requirements, send us comments by one 
of the methods listed in the ADDRESSES 
section. To better help us revise the 
rule, your comments should be as 
specific as possible. For example, you 
should tell us the numbers of the 
sections or paragraphs that you find 
unclear, which sections or sentences are 
too long, the sections where you feel 
lists or tables would be useful, etc. 

List of Subjects in 30 CFR Part 250 
Administrative practice and 

procedure, Continental Shelf, 
Environmental impact statements, 

Environmental protection, Government 
contracts, Investigations, Oil and gas 
exploration, Penalties, Reporting and 
recordkeeping requirements, Sulfur. 

Dated: October 31, 2016. 

Amanda C. Leiter, 
Acting Assistant Secretary, Land and 
Minerals Management. 

For the reasons stated in the 
preamble, the Bureau of Safety and 
Environmental Enforcement (BSEE) 
proposes to amend 30 CFR part 250 as 
follows: 

PART 250—OIL AND GAS AND 
SULFUR OPERATIONS IN THE OUTER 
CONTINENTAL SHELF 

■ 1. Authority citation for part 250 
continues to read as follow: 

Authority: 30 U.S.C. 1751; 31 U.S.C. 9701, 
33 U.S.C. 1321(j)(1)(C), 43 U.S.C. 1334. 

■ 2. Revise § 250.125 by: 
■ a. Revising the table in paragraph (a) 
to read as follows; 
■ b. Redesignating paragraph (c) as 
paragraph (d); 
■ c. Removing paragraph (b) and adding 
new paragraphs (b) and (c) to read as 
follows: 

§ 250.125 Service fees. 

(a) * * * 

SERVICE FEE TABLE 

Service—processing of the following: Fee amount 30 CFR citation 

(1) Suspension of Operations/Suspension of Pro-
duction (SOO/SOP) Request.

$3,055 ......................................................................................... § 250.171(e). 

(2) Deepwater Operations Plan: 
(i) Deepwater Operations Plan—Simple ........ $14,290 ....................................................................................... § 250.292(q). 
(ii) Deepwater Operations Plan—Complex 

(New Technology).
$70,333.

(3) Application for Permit to Drill (APD; Form 
BSEE–0123).

$10,420 ....................................................................................... § 250.410(d); § 250.513(b); 
§ 250.1617(a). 

(4) Application for Permit to Modify (APM; Form 
BSEE–0124).

$1,680 ......................................................................................... § 250.465(b); § 250.513(b); 
§ 250.613(b); § 250.1618(a); 
§ 250.1704(g). 

(5) New Facility Production Safety System Appli-
cation for Facility with More than 125 Compo-
nents.

$3,976 $13,534 additional fee will be charged if BSEE con-
ducts a pre-production inspection of a facility offshore, and 
$14,567 for an inspection of a facility while in a shipyard.

A component is a piece of equipment or an ancillary system 
that is protected by one or more of the safety devices re-
quired by API RP 14C (as incorporated by reference in 
§ 250.198).

(6) New Facility Production Safety System Appli-
cation for Facility with 25–125 Components.

$548 $8,508 additional fee will be charged if BSEE conducts a 
pre-production inspection of a facility offshore, and $9,818 
for an inspection of a facility while in a shipyard.

§ 250.842. 

(7) New Facility Production Safety System Appli-
cation for Facility with Fewer than 25 Compo-
nents.

$463 $4,338 additional fee will be charged if BSEE conducts a 
pre-production inspection of a facility offshore, and $1,967 
for an inspection of a facility while in a shipyard.

§ 250.842. 
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SERVICE FEE TABLE—Continued 

Service—processing of the following: Fee amount 30 CFR citation 

(8) Production Safety System Application—Modi-
fication with More than 125 Components Re-
viewed.

$1,278 $9,313 additional fee will be charged if BSEE conducts 
a pre-production inspection of a facility offshore, and $8,100 
for an inspection of a facility while in a shipyard.

§ 250.842. 

(9) Production Safety System Application—Modi-
fication with 25–125 Components Reviewed.

$439 $6,765 additional fee will be charged if BSEE conducts a 
pre-production inspection of a facility offshore, and $7,326 
for an inspection of a facility while in a shipyard.

§ 250.842. 

(10) Production Safety System Application— 
Modification with Fewer than 25 Components 
Reviewed.

$386 $4,513 additional fee will be charged if BSEE conducts a 
pre-production inspection of a facility offshore, and $2,141 
for an inspection of a facility while in a shipyard.

§ 250.842. 

(11) Platform Application—Installation—Under 
the Platform Verification Program.

$28,311 ....................................................................................... § 250.905(l). 

(12) Platform Application—Installation—Fixed 
Structure Under the Platform Approval Pro-
gram.

$1,914 ......................................................................................... § 250.905(l). 

(13) Platform Application—Installation—Caisson/
Well Protector.

$1,914 ......................................................................................... § 250.905(l). 

(14) Platform Application—Modification/Repair .... $1,975 ......................................................................................... § 250.905(l). 
(15) New Pipeline Application (Lease Term): 

(i) New Pipeline Application (Lease Term)— 
Shallow Water (less than 1,000 ft.).

$1,584 ......................................................................................... § 250.1000(b). 

(ii) New Pipeline Application (Lease Term)— 
Deepwater (greater than 1,000 ft.).

$3,663 

(16) Pipeline Application—Modification (Lease 
Term): 

(i) Pipeline Application—Modification (Lease 
Term)—Minor.

$651 ............................................................................................ § 250.1000(b). 

(ii) Pipeline Application—Modification (Lease 
Term)—Major.

$1,696 

(17) Pipeline Application—Modification Right-of- 
Way (ROW): 

(i) Pipeline Application—Modification 
(ROW)—Minor.

$455 ............................................................................................ § 250.1000(b). 

(ii) Pipeline Application—Modification 
(ROW)—Major.

$1,800 

(18) Pipeline Repair Notification ........................... $557 ............................................................................................ § 250.1008(e). 
(19) Pipeline ROW Grant Application: 

(i) Pipeline ROW Grant Application—Shallow 
Water (less than 1,000 ft.).

$1,662 ......................................................................................... § 250.1015(a). 

(ii) Pipeline ROW Grant Application—Deep-
water (greater than 1,000 ft.).

$3,796 

(20) Pipeline Conversion of Lease Term to ROW $494 ............................................................................................ § 250.1015(a). 
(21) Pipeline ROW Assignment ............................ $397 ............................................................................................ § 250.1018(b). 
(22) 500 Feet From Lease/Unit Line Production 

Request.
$5,440 ......................................................................................... § 250.1156(a). 

(23) Gas Cap Production Request ....................... $11,962 ....................................................................................... § 250.1157. 
(24) Downhole Commingling Request .................. $14,064 ....................................................................................... § 250.1158(a). 
(25) Complex Surface Commingling and Meas-

urement Application.
$8,205 ......................................................................................... § 250.1202(a); 

§ 250.1203(b); 
§ 250.1204(a). 

(26) Simple Surface Commingling and Measure-
ment Application.

$3,514 ......................................................................................... § 250.1202(a); 
§ 250.1203(b); 
§ 250.1204(a). 

(27) Voluntary Unitization Proposal or Unit Ex-
pansion.

$27,288 ....................................................................................... § 250.1303(d). 

(28) Unitization Revision: 
(i) Unitization Revision—Exhibit A, Exhibit B, 

and Successor Unit Operator/Sub-operator.
$1,683 ......................................................................................... § 250.1303(d). 

(ii) Unitization Revision—Exhibit C ................ $3,225.
(29) Application to Remove a Platform or Other 

Facility.
$2,846 ......................................................................................... § 250.1727. 

(30) Application to Decommission a Pipeline 
(Lease Term).

$857 ............................................................................................ § 250.1751(a) or 
§ 250.1752(a). 

(31) Application to Decommission a Pipeline 
(ROW).

$980 ............................................................................................ § 250.1751(a) or 
§ 250.1752(a). 

(b) Fees specified in paragraph (a) 
must be paid electronically using one of 
the methods required by § 250.126. 
Proof of payment of the fees listed in 

paragraph (a) must accompany the 
submission of the application or other 
request for service. Once a fee is paid, 
it is nonrefundable, except as provided 

in paragraph (c). If your application is 
returned to you as incomplete, you are 
not required to submit a new fee with 
the amended application. 
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(c) BSEE will issue a refund in certain 
situations. 

(1) You are eligible for a refund if you 
submit: 

(i) More than one payment with a 
single request; 

(ii) An incorrect fee or fee amount; or 
(iii) A payment without submitting 

any application or other request and the 
matter does not proceed further. 

(2) If you meet the criteria for a 
refund, you must submit a completed 
Refund Request form, which can be 
found at http://www.bsee.gov/About- 
BSEE/Fees-for-Services/. On the Refund 
Request form, in the ‘‘*Memo (reason 
requesting refund)’’ section, you must 
list the reason for the refund. You must 
use the information from your original 
proof of payment to prepare your refund 
request. 

(3) You must submit all refund 
requests to BSEE within 150 days of the 
initial service fee payment. If you do not 
submit your request within the 150-day 
timeframe, BSEE will not issue a refund. 

(4) If you have any questions 
pertaining to refund eligibility or to the 
preparation of the refund request, 
contact the appropriate Regional Office. 
* * * * * 
■ 3. Revise § 250.126 to read as follows: 

§ 250.126 Electronic payment instructions. 

(a) You must file all payments under 
any provision of this part electronically, 
as provided in paragraphs (a)(1) or (a)(2) 
of this section. 

(1) If you submit an application 
through the eWell Web site at https://
ewell.bsee.gov/ewell/, you must use the 
interactive payment feature in that 
system, which directs you through 
pay.gov to make a payment. A copy of 
your pay.gov payment confirmation or 
pay.gov receipt serves as proof of your 
payment. 

(2) For applications not submitted 
through eWell, you may make a 
payment through the Fees for Services 
page on the BSEE Web site at http://
www.bsee.gov/About-BSEE/Fees-for- 

Services/ or directly through the pay.gov 
Web site. A copy of your pay.gov 
payment confirmation or pay.gov 
receipt serves as proof of your payment 
and must accompany the submission of 
the application or other request for 
service. 

(b) Payments at or below the current 
U.S. Treasury credit card limit may be 
made using a credit card or through the 
automated clearing house (ACH-debit). 
Payments above the current U.S. 
Treasury credit card limit must be made 
through ACH-debit. 

(c) BSEE does not accept wire transfer 
electronic payments. 
■ 4. In § 250.292, revise paragraph (q) to 
read as follows: 

§ 250.292 What must the DWOP contain? 

* * * * * 
(q) Payment of the service fee listed in 

§ 250.125. The service fee is divided 
into two levels based on the complexity 
of the plan, as shown in the following 
table. 

Application type Description 

(1) Complex plans ............................................... Plans containing: 
i. ‘‘new or unusual technology’’ as defined by § 250.200 and such technology: 

A. requires a high degree of specialized knowledge; 
B. exceeds the limits of existing engineering standards; 
C. conflicts with existing engineering standards; or 
D. warrants an additional level of review due to the risk associated with implementation. 

ii. installation of a new floating production facility. 
(2) Simple plans .................................................. All other plans. 

■ 5. Revise § 250.1000 by: 
■ a. Redesignating paragraphs (c) 
through (e) as paragraphs (e) through (g); 
and 

■ b. Adding new paragraphs (c) and (d) 
to read as follows: 

§ 250.1000 General requirements 

* * * * * 

(c) The service fee for a New Pipeline 
Application (Lease Term) is divided 
into two levels based on water depth, as 
shown in the following table: 

Application type Description 

(1) Shallow water applications ............................ Applications for new lease term pipelines that will be located in their entirety within water 
depths of 1,000 feet or less. 

(2) Deepwater applications ................................. Applications for new lease term pipelines, any portion of which will be located in water depths 
greater than 1,000 feet. 

(d) The service fee for a Pipeline 
Application—Modification (Lease Term) 

and a Pipeline Application— 
Modification (Right-of-way) are divided 

into two levels based on complexity, as 
shown in the following table: 

Application type Description 

(1) Major Applications ......................................... Applications containing a route modification. 
(2) Minor Applications ......................................... All other applications. 

* * * * * 
■ 6. In § 250.1015, revise paragraph (a) 
to read as follows: 

§ 250.1015 Applications for pipeline right- 
of-way grants 

(a) You must submit to the Regional 
Supervisor an original and three copies 

of an application for a new or modified 
pipeline ROW grant. The application 
must address those items required by 
§§ 250.1007(a) or (b) of this subpart, as 
applicable. It must also state the 
primary purpose for which you will use 
the ROW grant. If the ROW has been 

used before the application is made, the 
application must state the date such use 
began, by whom, and the date the 
applicant obtained control of the ROW. 
When you file your application, you 
must pay the rental required under 
§ 250.1012 of this subpart, as well as the 
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service fees listed in § 250.125 of this 
part for a pipeline ROW grant to install 
a new pipeline, or to convert an existing 
lease term pipeline into an ROW 
pipeline. An application to modify an 

approved ROW grant must be 
accompanied by the additional rental 
required under § 250.1012, if applicable. 
You must file a separate application for 
each ROW. The service fee for a 

pipeline ROW grant application is 
divided into two levels based on water 
depth, as shown in the following table: 

Application type Description 

(1) Shallow water applications ............................ Applications for a pipeline ROW grant for pipelines that will be located in their entirety within 
water depths of 1,000 feet or less. 

(2) Deepwater applications ................................. Applications for a pipeline ROW grant for pipelines, any portion of which will be located in 
water depths greater than 1,000 feet. 

* * * * * 
■ 7. In § 250.1303, revise paragraph (d) 
to read as follows: 

§ 250.1303 How do I apply for voluntary 
unitization? 

* * * * * 

(d) You must pay the service fee listed 
in § 250.125 of this part with your 
request for a voluntary unitization 
proposal or the expansion of a 
previously approved voluntary unit to 
include additional acreage. 

Additionally, you must pay the service 
fee listed in § 250.125 with your request 
for unitization revision. The service fee 
for a request for unitization revision is 
divided into two levels, as shown in the 
following table: 

Application type Description 

(1) Exhibits A and B ............................................ Applications for revisions to Exhibit A and/or Exhibit B or designation of Successor Unit Oper-
ators and/or Successor Unit Sub-operators. 

(2) Exhibit C ........................................................ Applications for revisions to Exhibit C. 

[FR Doc. 2016–27500 Filed 11–16–16; 8:45 am] 

BILLING CODE 4310–VH–P 

ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Part 180 

[EPA–HQ–OPP–2015–0653; FRL–9954–65] 

Chlorpyrifos; Tolerance Revocations; 
Notice of Data Availability and Request 
for Comment 

AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Proposed rule. 

SUMMARY: EPA is announcing and 
inviting comment on additional 
information obtained and developed by 
EPA in conjunction with the proposed 
tolerance revocation for chlorpyrifos. 
This information includes the revised 
human health risk assessment and the 
drinking water assessment. It also 
includes EPA’s issue paper and 
supporting analyses presented to the 
Federal Insecticide, Fungicide and 
Rodenticide Act (FIFRA) Scientific 
Advisory Panel’s (SAP) meeting in April 
2016 that addressed chlorpyrifos 
biomonitoring data and adverse 
neurodevelopmental outcomes, public 
comments received during the meeting, 
the FIFRA SAP’s meeting minutes and 
the FIFRA SAP report. EPA is 
specifically soliciting comments on the 
validity and propriety of the use of all 
the new information, data, and analyses. 
EPA is accepting comment on the 

information and analysis, as well as 
reopening comment on any other aspect 
of the proposal or the underlying 
support documents that were previously 
available for comment. The EPA 
continues to seek comment on possible 
mitigation strategies, namely, use 
deletions, which might allow the EPA to 
retain a small subset of existing 
chlorpyrifos food uses. Commenters 
need not resubmit comments previously 
submitted. EPA will consider those 
comments, as well as comments in 
response to this notice, in taking a final 
action. 
DATES: Submit comments on or before 
January 17, 2017. 
ADDRESSES: Submit your comments, 
identified by docket identification (ID) 
number EPA–HQ–OPP–2015–0653, by 
one of the following methods: 

• Federal eRulemaking Portal: http:// 
www.regulations.gov. Follow the online 
instructions for submitting comments. 
Do not submit electronically any 
information you consider to be 
Confidential Business Information (CBI) 
or other information whose disclosure is 
restricted by statute. 

• Mail: OPP Docket, Environmental 
Protection Agency Docket Center (EPA/ 
DC), (28221T), 1200 Pennsylvania Ave. 
NW., Washington, DC 20460–0001. 

• Hand Delivery: To make special 
arrangements for hand delivery or 
delivery of boxed information, please 
follow the instructions at http://
www.epa.gov/dockets/contacts.html. 

Additional instructions on 
commenting or visiting the docket, 

along with more information about 
dockets generally, is available at http:// 
www.epa.gov/dockets. 
FOR FURTHER INFORMATION CONTACT: 
Dana Friedman, Pesticide Re-Evaluation 
Division (7508P), Office of Pesticide 
Programs, Environmental Protection 
Agency, 1200 Pennsylvania Ave. NW., 
Washington, DC 20460–0001; telephone 
number: (703) 347–8827; email address: 
friedman.dana@epa.gov. 
SUPPLEMENTARY INFORMATION: 

I. How should I submit Confidential 
Business Information (CBI) to the 
Agency? 

Do not submit this information to EPA 
electronically. Clearly mark the part or 
all of the information that you claim to 
be CBI. For CBI information in a disk or 
CD–ROM that you mail to EPA, mark 
the outside of the disk or CD–ROM as 
CBI and then identify electronically 
within the disk or CD–ROM the specific 
information that is claimed as CBI. In 
addition to one complete version of the 
comment that includes information 
claimed as CBI, a copy of the comment 
that does not contain the information 
claimed as CBI must be submitted for 
inclusion in the public docket. 
Information so marked will not be 
disclosed except in accordance with 
procedures set forth in 40 CFR part 2. 

II. Purpose of This Document 

EPA is reopening the comment period 
on the proposed rule: Entitled 
‘‘Chlorpyrifos; Tolerance Revocations’’ 
(80 FR 69080, November 6, 2015) (FRL– 
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9935–92), herein referred to as the 
‘‘proposed rule,’’ for the purpose of 
obtaining public comment on the 
additional information and analyses 
announced in this document and which 
may be relevant to the development of 
a final action. EPA is also accepting 
comment on any other aspect of the 
proposal or the underlying support 
documents that were previously 
available for comment. As explained in 
the proposed rule, the timing of EPA’s 
issuance of the proposal was dictated by 
an August 10, 2015 order by the U.S. 
Court of Appeals for the Ninth Circuit 
in Pesticide Action Network North 
America (PANNA) v. EPA, No. 14– 
72794. The PANNA decision directed 
EPA to respond by October 31, 2015 to 
PANNA and the Natural Resource 
Defense Council’s (NRDC) petition to 
revoke all chlorpyrifos tolerances and 
cancel all chlorpyrifos registrations. As 
a result of that timing, EPA had not yet 
completed portions of its scientific 
assessment when it issued the proposed 
rule. Specifically, EPA noted that it 
issued the proposed rule in advance of 
completing a refined drinking water 
assessment and without conducting 
additional analysis of the hazard from 
chlorpyrifos in response to comments 
received on EPA’s December 2014 
Revised Human Health Risk 
Assessment. Accordingly, EPA noted in 
the proposed rule that it would update 
the proposal with any new or modified 
analyses, as EPA completed additional 
work after the proposal and, to the 
extent practicable, EPA would provide 
the public an opportunity to comment 
on that work prior to issuing a final rule. 
Consistent with that commitment, EPA 
is today seeking comment on the 
following documents that were not 
available for public comment during the 
prior comment period on the proposed 
rule: Chlorpyrifos: Revised Human 
Health Risk Assessment for Registration 
Review (2016); the materials and final 
report from the 2016 Chlorpyrifos SAP; 
and Chlorpyrifos Registration Review 
Drinking Water Assessment. 

EPA’s revised analyses do not result 
in a change to the EPA’s proposal to 
revoke all tolerances but it does modify 
the methods and risk assessment used to 
support that finding in accordance with 
the advice of the SAP. The revised 
analysis indicates that expected 
residues of chlorpyrifos on most 
individual food crops exceed the 
‘‘reasonable certainty of no harm’’ safety 
standard under the Federal Food, Drug, 
and Cosmetic Act (FFDCA). In addition, 
the majority of estimated drinking water 
exposures from currently registered 
uses, including water exposures from 

non-food uses, continue to exceed safe 
levels even taking into account more 
refined drinking water exposures. 
Accordingly, based on current labeled 
uses, the agency’s analysis provided in 
this notice continues to indicate that the 
risk from the potential aggregate 
exposure does not meet the FFDCA 
safety standard. EPA can only retain 
chlorpyrifos tolerances if it is able to 
conclude that such tolerances are safe. 
EPA has not identified a set of currently 
registered uses that meets the FFDCA 
safety standard because it is likely only 
a limited number of food uses alone, 
and in combination with predicted 
drinking water exposures, would meet 
the standard. Further, EPA has not 
received any proposals for mitigation 
that registrants may be willing to 
undertake that would allow the EPA to 
retain any of the tolerances subject to 
this rulemaking. EPA continues to seek 
comment on possible mitigation 
strategies, namely, use deletions, which 
might allow the EPA to retain a small 
subset of existing chlorpyrifos food 
uses. 

EPA consulted the FIFRA SAP for 
scientific advice on its analysis of 
biomonitoring data at a meeting on 
April 19–21, 2016, at which time, the 
public also had an opportunity to 
provide comment. The FIFRA SAP was 
asked to address the use of the 
epidemiological study The Mothers and 
Newborn Study of North Manhattan and 
South Bronx performed by the Columbia 
Children’s Center for Environmental 
Health (CCCEH) at Columbia University 
to establish a new toxicological 
endpoint and associated point of 
departure for chlorpyrifos based on 
observed adverse neurodevelopmental 
outcomes in children resulting from 
prenatal exposure to chlorpyrifos. While 
the residential uses that resulted in 
chlorpyrifos exposures in the CCCEH 
study were cancelled in 2000, EPA 
believes this study remains relevant in 
evaluating risks from exposure to 
currently registered uses. In its 
presentation to the SAP, EPA proposed 
to use biomonitoring data (cord blood 
concentrations) identified in the CCCEH 
study (Rauh et al., 2006 and Rauh et al., 
2011) as the basis for its point of 
departure. The FIFRA SAP provided 
feedback indicating that it did not 
believe using the cord blood data from 
that study was appropriate to establish 
a new point of departure. The SAP’s 
primary criticism was that there was not 
enough data on the relationship 
between cord blood concentrations at 
birth to exposures at and around the 
time of chlorpyrifos application to 
support its use in quantitative risk 

assessment. Further, the FIFRA SAP 
noted that EPA’s assessment did not 
identify a particular window of 
exposure within the prenatal period 
linked to the effects reported. Generally, 
however, the FIFRA SAP agreed with 
the overall conclusion of the CCCEH 
study, i.e. the association between 
prenatal chlorpyrifos exposure and 
neurodevelopmental outcomes in 
children. 

The final FIFRA SAP report provides 
a detailed account of the uncertainties 
associated with the agency’s April 2016 
proposed approach to selecting the 
point of departure and its use in 
quantitative risk assessment. It also 
outlines the SAP’s concern that 
‘‘epidemiology and toxicology studies 
suggest there is evidence for adverse 
health outcomes associated with 
chlorpyrifos exposures below levels that 
result in 10% red blood cell (RBC) 
acetylcholinesterase (AChE) inhibition’’ 
(FIFRA SAP, 2016, p. 18). The FIFRA 
SAP recommended that EPA should 
derive the point of departure for 
neurodevelopmental effects using the 
‘‘estimated peak blood concentration or 
time weighted average blood 
concentration within the prenatal 
period’’ (FIFRA SAP, 2016, p. 42). 

After careful consideration of public 
comments and the SAP’s 
recommendations, EPA has concluded 
the most appropriate path for 
reconciling the SAP’s concerns is to 
follow through on the SAP’s 
recommendation to use a time weighted 
average approach. The agency agrees 
with the 2016 FIFRA SAP (and previous 
SAPs) that there is a potential for 
neurodevelopmental effects associated 
with chlorpyrifos exposure to occur at 
levels below 10% RBC AChE inhibition, 
and that EPA’s existing point of 
departure (which is based on 10% AChE 
inhibition), is therefore not sufficiently 
health protective. 

As detailed in Chlorpyrifos: Revised 
Human Health Risk Assessment for 
Registration Review (2016), in order to 
follow up on the SAP’s recommendation 
that the point of departure should be 
based on blood concentrations at the 
time of exposure to chlorpyrifos (rather 
than based on cord blood at the time of 
delivery), EPA evaluated the most likely 
chlorpyrifos application method to 
determine peak exposures to the CCCEH 
study cohort experiencing 
neurodevelopmental effects in children. 
EPA contacted the technical pest 
advisor responsible for overseeing New 
York City’s housing authority in order to 
confirm the application method used at 
the time the CCCEH study was 
conducted. Based on those 
conversations and a review of the 
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registered uses available during that 
period, EPA concluded that crack and 
crevice treatments were the most likely 
exposure pattern among those use 
patterns registered at the time of the 
study and therefore has used these 
exposures as the basis for a new point 
of departure. 

EPA generally selects the dose at 
which no toxicological effects are 
demonstrated to ensure our regulatory 
endpoint reflects a level of exposure 
that does not present a risk concern. 
However, the CCCEH study only 
supported the determination of a lowest 
observed adverse effects level (LOAEL). 
In situations where the agency selects a 
POD from a study where a no observed 
adverse effects level (NOAEL) has not 
been identified, EPA generally will 
retain the Food Quality Protection Act 
(FQPA) safety factor of 10X to account 
for the uncertainty in using a LOAEL. 
The 2016 revised risk assessment retains 
this uncertainty factor for chlorpyrifos 
and also applies a 10X uncertainty 
factor for intraspecies variability 
because of the lack of sufficient 
information to reduce or remove this 
factor. 

The external exposure was calculated 
based on the assumptions and methods 
outlined in the EPA’s 2012 Standard 
Operating Procedures (SOPs) for 
Residential Pesticide Exposure 
Assessment and chemical-specific 
exposure data, where available. 
Specifically, the 2012 Residential SOPs, 
which were peer reviewed by the FIFRA 
SAP in October 2009, were used to 
predict the potential exposures which 
could have occurred to individuals in 
the cohort for the indoor crack and 
crevice pesticide use pattern. 

EPA then used the chlorpyrifos 
physiologically based pharmacokinetic 
(PBPK) model to estimate the study 
cohort mothers’ systemic dose related to 
the LOAEL by (1) determining time- 
weighted average (TWA) blood levels 
from women exposed to chlorpyrifos 
from indoor exposures to the cancelled 
crack and crevice use and (2) using the 
crack and crevice TWA blood level as 
the internal dose for determining points 
of departure for infants, children, and 
adults exposed to chlorpyrifos using 
current exposure potential. The use of 
the PBPK model to assess internal 
dosimetry from various exposure 
scenarios continues to be supported by 
the SAP. This applies to the crack and 
crevice scenario identified as the most 
likely exposure pattern in the CCCEH 
study, where women were potential 
exposed via the dermal, oral, and 
inhalation routes. The detailed rationale 
is presented in Chlorpyrifos: Revised 

Human Health Risk Assessment for 
Registration Review (2016). 

EPA has also completed, and is 
making available for public comment, 
Chlorpyrifos Registration Review 
Drinking Water Assessment. EPA 
conducted a national screening level 
drinking water assessment in 2014. 
Because of the court decision ordering 
EPA to respond to the PANNA–NRDC 
Petition by October 31, 2015, EPA was 
not able to complete a more refined 
drinking water assessment for 
chlorpyrifos in advance of the proposed 
rule. Since that time EPA conducted the 
refined drinking water assessment with 
the intention of providing a basis for 
supporting a more tailored approach to 
risk mitigation. In the proposal, EPA 
proposed revoking all tolerances largely 
because the agency could not make a 
safety finding based on drinking water 
exposure in highly-vulnerable 
watersheds. EPA reasoned if it could 
better identify where such vulnerable 
areas might be, it could be possible for 
registrants to amend product labeling in 
ways that might make unnecessary some 
number of the proposed tolerance 
revocations. 

Chlorpyrifos Registration Review 
Drinking Water Assessment serves to 
combine, update and complete the work 
presented in the 2011 and 2014 drinking 
water assessments for chlorpyrifos as 
part of the registration review process. 
This document specifically focuses on 
the exposure estimates for surface water. 
The 2014 assessment presented an 
approach for deriving more regionally- 
specific estimated drinking water 
exposure concentrations for chlorpyrifos 
and chlorpyrifos-oxon for two water 
resource regions, hydrologic unit code 
(HUC)-02. This assessment updates 
those exposure assessments and 
provides estimates for the remaining 
(i.e., 19) HUC-02 regions. Urban uses, 
which had not previously been 
assessed, are included in this update. 
This assessment also includes statistical 
analysis of all available monitoring data 
for chlorpyrifos and chlorpyrifos-oxon. 
While this drinking water assessment is 
more refined than the previous 
assessments, as a general matter, the 
results did not allow for identification 
of many areas where potential 
exposures of concern to drinking water 
can be ruled out. As a result, this 
assessment does not significantly alter 
the conclusions in the proposed rule 
regarding drinking water exposure and 
continues to indicate potential exposure 
to chlorpyrifos or chlorpyrifos-oxon in 
finished drinking water across the 
country based on currently labeled uses. 
This is supported by both model 
estimated concentrations as well as 

measured chlorpyrifos concentrations in 
surface water across the United States. 

Section IV of this Notice of Data 
Availability (NODA) describes all 
additional data and analyses and how 
they impact the EPA’s proposal. Note, 
however, that this NODA does not 
provide an exhaustive presentation of 
the additional data and analysis that 
EPA is placing in the associated docket 
and seeking comment on. All the 
information subject to this notice can be 
accessed as described in section III of 
this notice. 

EPA is providing notice on these 
additional analyses to provide an 
opportunity for the public to submit 
additional data or information for the 
agency’s consideration as it develops 
the final rule. Since EPA is still in the 
process of deliberating the provisions of 
a final rule, EPA cannot definitively 
state whether this information will 
provide support for any provision of the 
final rule, or that the agency has 
determined that it is appropriate to rely 
on this information in developing the 
final rule. 

On December 10, 2015, the Ninth 
Circuit issued a further order requiring 
EPA to complete any final rule and fully 
respond to the PANNA and NRDC 
petition by December 30, 2016. On June 
30, 2016, EPA sought a 6-month 
extension to that deadline in light of the 
SAP’s recommendation at the meeting 
and in order to allow EPA to fully 
consider the SAP’s written report. The 
FIFRA SAP report was finalized and 
made available for EPA consideration 
on July 20, 2016. The court rejected 
EPA’s request for a 6-month extension 
and ordered EPA to complete its final 
action by March 31, 2017 (an extension 
of 3 months). The court also announced 
that no further extensions to that date 
would be granted. 

III. Where can the information 
identified in this document be found? 

The information that EPA is be made 
available for public review and 
comment can be found in the following 
dockets: EPA–HQ–OPP–2015–0653, the 
docket for the proposed tolerance 
revocations, and EPA–HQ–OPP–2016– 
0062, the FIFRA SAP docket, which 
contains the Chlorpyrifos Issue Paper 
and supporting materials. Both dockets 
can be accessed through http://
www.regulations.gov. As noted, EPA is 
also reopening the comment period to 
allow for comment on any aspect of the 
proposed revocation published on 
November 6, 2015 (80 FR 69080) (FRL– 
9935–92). 
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IV. What analysis and data are being 
noticed? 

1. EPA is seeking comment on the 
following updates to the chlorpyrifos 
human health risk assessment: (1) Use 
of the crack and crevice scenario to 
derive an exposure level for women in 
the Columbia study; (2) using the 
LOAEL from the Columbia study and 
PBPK modeling to derive an endpoint 
for use in quantitative risk assessment; 
(3) use of the 10X uncertainty factor for 
intraspecies variability; (4) use of the 
10X FQPA safety factor for LOAEL to 
NOAEL extrapolation (please include 
your rationale for any alternative values 
suggested for this factor). Its analysis is 
included in the Chlorpyrifos: Revised 
Human Health Risk Assessment for 
Registration Review (2016), which is 
available in the chlorpyrifos tolerance 
revocation docket (EPA–HQ–OPP– 
2015–0653). 

2. EPA is also making available for 
comment the issue paper and associated 
materials presented to the April 2016 
FIFRA SAP and the final report of the 
SAP. The FIFRA SAP materials and 
final report are available in the FIFRA 
SAP docket (EPA–HQ–OPP–2016– 
0062). 

3. EPA is also seeking comment on 
Chlorpyrifos Registration Review 
Drinking Water Assessment, a highly 
refined drinking water assessment that 
updates and completes the agency’s 
examination of exposure through 
drinking water for all registered uses of 
chlorpyrifos. This assessment integrates 
regionally specific (i.e., spatially 
relevant) estimated drinking water 
concentrations and an extensive 
evaluation of available surface water 
monitoring data for chlorpyrifos and 
chlorpyrifos-oxon. The assessment 
considers both agricultural and non- 
agricultural uses of chlorpyrifos, a 
sensitivity analysis for model estimated 
concentrations, and statistical 
evaluation of surface water monitoring 
data. 

List of Subjects in 40 CFR Part 180 

Environmental protection, 
Administrative practice and procedure, 

Agricultural commodities, Pesticides 
and pests, Reporting and recordkeeping 
requirements. 

Dated: November 10, 2016. 
Richard P. Keigwin, Jr., 
Acting Director, Office of Pesticide Programs. 
[FR Doc. 2016–27552 Filed 11–16–16; 8:45 am] 

BILLING CODE 6560–50–P 

ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Part 271 

[EPA–R07–RCRA–2016–0637; FRL–9955– 
24-Region 7] 

State of Nebraska; Authorization of 
State Hazardous Waste Management 
Program 

AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Proposed rule. 

SUMMARY: Nebraska has applied to the 
Environmental Protection Agency (EPA) 
for final authorization of revisions to its 
hazardous waste program under the 
Resource Conservation and Recovery 
Act (RCRA). EPA is proposing to grant 
final authorization to Nebraska. 
DATES: Comments on this proposed 
action must be received in writing by 
December 19, 2016. 
ADDRESSES: Submit your comments, 
identified by Docket ID No. EPA–R07– 
RCRA–2016–0637, to http://
www.regulations.gov. Follow the online 
instructions for submitting comments. 
Once submitted, comments cannot be 
edited or removed from Regulations.gov. 
The EPA may publish any comment 
received to its public docket. Do not 
submit electronically any information 
you consider to be Confidential 
Business Information (CBI) or other 
information whose disclosure is 
restricted by statute. Multimedia 
submissions (audio, video, etc.) must be 
accompanied by a written comment. 
The written comment is considered the 
official comment and should include 
discussion of all points you wish to 
make. The EPA will generally not 

consider comments or comment 
contents located outside of the primary 
submission (i.e. on the web, cloud, or 
other file sharing system). For 
additional submission methods, the full 
EPA public comment policy, 
information about CBI or multimedia 
submissions, and general guidance on 
making effective comments, please visit 
http://www2.epa.gov/dockets/ 
commenting-epa-dockets. 
FOR FURTHER INFORMATION CONTACT: Lisa 
Haugen, EPA Region 7, Enforcement 
Coordination Office, 11201 Renner 
Boulevard, Lenexa, Kansas 66219, 
phone number: (913) 551–7877, or email 
address: haugen.lisa@epa.gov. 
SUPPLEMENTARY INFORMATION: In the 
final rules section of the Federal 
Register, EPA is authorizing the 
revisions by a direct final rule. EPA did 
not make a proposal prior to the direct 
final rule because we believe this action 
is not controversial and do not expect 
comments that oppose it. We have 
explained the reasons for this 
authorization in the preamble of the 
direct final rule. If no relevant adverse 
comments are received in response to 
this action, no further activity is 
contemplated in relation to this action. 
If EPA receives relevant adverse 
comments, the direct final rule will be 
withdrawn and all public comments 
received will be addressed in a 
subsequent final rule based on this 
proposed action. EPA will not institute 
a second comment period on this action. 
Any parties interested in commenting 
on this action should do so at this time. 
Please note that if EPA receives adverse 
comment on part of this rule and if that 
part can be severed from the remainder 
of the rule, EPA may adopt as final 
those parts of the rule that are not the 
subject of an adverse comment. For 
additional information, see the direct 
final rule which is located in the rules 
section of this Federal Register. 

Dated: November 3, 2016. 
Mark Hague, 
Regional Administrator, Region 7. 
[FR Doc. 2016–27683 Filed 11–16–16; 8:45 am] 

BILLING CODE 6560–50–P 
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DEPARTMENT OF AGRICULTURE 

Natural Resources Conservation 
Service 

[Docket No. NRCS–2016–0009] 

Notice of Implementation of the Water 
Erosion Prediction Project (WEPP) 
Technology for Soil Erodibility System 
Calculations for the Natural Resources 
Conservation Service 

AGENCY: Natural Resources 
Conservation Service (NRCS), U.S. 
Department of Agriculture (USDA). 
ACTION: Notice of availability of WEPP 
for soil erodibility system calculations 
scheduled for implementation for public 
review and comment. 

SUMMARY: Notice is hereby given of the 
intention of NRCS to implement the 
WEPP technology to replace the use of 
the Revised Universal Soil Loss 
Equation, Version 2 (RUSLE2), where 
applicable. 

DATES: Effective Date: This is effective 
November 17, 2016. 

Comment Date: Submit comments on 
or before December 19, 2016. The final 
version of the new WEPP water erosion 
prediction technology will be adopted 
after the close of the 30-day period, and 
after consideration of all comments. 
ADDRESSES: You may submit comments, 
identified by Docket Number NRCS– 
2016–0009, using any of the following 
methods: 

• Federal eRulemaking Portal: http:// 
www.regulations.gov. Follow the 
instructions for submitting comments. 

• Mail or hand-delivery: Norman 
Widman, National Agronomist, 
Ecological Sciences Division, Natural 
Resources Conservation Service, 1400 
Independence Avenue Southwest, Room 
6150, Washington, DC 20250. 

• Email: norm.widman@
wdc.usda.gov. 

NRCS will post all comments on 
http://www.regulations.gov. In general, 

personal information provided with 
comments will be posted. If your 
comment includes your address, phone 
number, email, or other personal 
identifying information, your 
comments, including personal 
information, may be available to the 
public. You may ask in your comment 
that your personal identifying 
information be withheld from public 
view, but this cannot be guaranteed. 

FOR FURTHER INFORMATION CONTACT: 
Norman Widman, National Agronomist, 
Ecological Sciences Division, Natural 
Resources Conservation Service, 1400 
Independence Avenue Southwest, Room 
6153, Washington, DC 20250. 

SUPPLEMENTARY INFORMATION: The 
RUSLE2, an empirical erosion 
prediction model for calculating sheet 
and rill water erosion, is being replaced 
by WEPP technology for selected highly 
erodible compliance applications. The 
WEPP model is for use where water 
erosion is the primary causal factor for 
comparing the annual level of erosion 
before conservation system application 
to the expected annual level of erosion 
after conservation system application 
(i.e., substantial reduction for highly 
erodible land conservation). The use of 
the Universal Soil Loss Equation (USLE) 
to calculate potential erodibility 
remains unchanged. The regulation for 
USLE is located at 7 CFR 610.14. 

The implementation of the WEPP 
technology does not affect the highly 
erodible soil map unit list contained in 
the NRCS Field Office Technical Guide 
as of January 1, 1990. The factor values 
from the 1990 list will continue to be 
used for all erodibility index 
calculations, including sodbuster 
determinations and review of previous 
determinations. 

The WEPP technology computer 
model is a process-based, daily time- 
step model that predicts soil erosion by 
simulating the fundamental processes 
controlling water erosion. WEPP 
calculates sheet and rill erosion rates 
and sediment deposition and delivery. 
The WEPP model also provides the user 
with spatial information regarding soil 
flux, deposition, and loss from specific 
regions of a field over time. The model 
is intended for conservation planning, 
assessing water erosion for NRCS’ 
National Resources Inventory, and 
aiding the development of regional and 
national policy. 

The WEPP modular design is 
amenable to incorporation of new 
features; thus, WEPP utility also is for 
estimating long-term soil productivity, 
the effect of climate change on crop 
growth and erosion, sediment 
depositional loading of lakes and 
streams, and ephemeral erosion 
prediction. 

Further, WEPP aids in calculating 
onsite and offsite economic costs of 
erosion and assessing impacts of 
management strategies on public lands 
when used in conjunction with other 
models. 

A complete summary of the processes 
utilized by the WEPP model can be seen 
in ‘‘WEPP Model Documentation’’ on 
the USDA Agricultural Research Service 
Web page at http://www.ars.usda.gov/ 
Research/docs.htm?docid=10621. 
Additional WEPP documents also are 
also available on this Web page. 

The proposed implementation 
timeframe for WEPP in each NRCS field 
office with a water erosion concern is 
December 1, 2016. Section 
1201(a)(11)(C) of the Food Security Act 
of 1985, as amended, (16 U.S.C. 
3801(a)(11)(C)) requires NRCS to make 
available for public review and 
comment all proposed changes to 
equations to carry out the highly 
erodible land provisions of the law in a 
manner consistent with section 553 of 
title 5. 

Signed this 4th day of October, 2016, in 
Washington, DC. 
Jason A. Weller, 
Chief, Natural Resources Conservation 
Service. 
[FR Doc. 2016–27633 Filed 11–16–16; 8:45 am] 

BILLING CODE 3410–16–P 

COMMISSION ON CIVIL RIGHTS 

Notice of Public Meeting of the Kansas 
Advisory Committee To Discuss the 
Committee’s Draft Report Regarding 
Voting Rights in the State, as Well as 
Other Civil Rights Issues for Future 
Inquiry 

AGENCY: U.S. Commission on Civil 
Rights. 
ACTION: Announcement of meeting. 

SUMMARY: Notice is hereby given, 
pursuant to the provisions of the rules 
and regulations of the U.S. Commission 
on Civil Rights (Commission) and the 
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Federal Advisory Committee Act that 
the Kansas Advisory Committee 
(Committee) will hold a meeting on 
Monday, December 12, 2016, at 11:00 
a.m. CST. The meeting will include a 
discussion of a (partial) draft report on 
voting rights in the state, and a 
discussion of other current civil rights 
concerns in Kansas for future study. 
DATES: The meeting will take place on 
Monday, December 12, 2016, at 11:00 
a.m. CST. 
ADDRESSES: Public Call Information: 
Dial: 888–397–5335, Conference ID: 
6723214. 

FOR FURTHER INFORMATION CONTACT: 
Melissa Wojnaroski, DFO, at 
mwojnaroski@usccr.gov or 312–353– 
8311. 

SUPPLEMENTARY INFORMATION: Members 
of the public can listen to the 
discussion. This meeting is available to 
the public through the following toll- 
free call-in number: 888–397–5335, 
conference ID: 6723214. Any interested 
member of the public may call this 
number and listen to the meeting. An 
open comment period will be provided 
to allow members of the public to make 
a statement as time allows. The 
conference call operator will ask callers 
to identify themselves, the organization 
they are affiliated with (if any), and an 
email address prior to placing callers 
into the conference room. Callers can 
expect to incur regular charges for calls 
they initiate over wireless lines, 
according to their wireless plan. The 
Commission will not refund any 
incurred charges. Callers will incur no 
charge for calls they initiate over land- 
line connections to the toll-free 
telephone number. Persons with hearing 
impairments may also follow the 
proceedings by first calling the Federal 
Relay Service at 1–800–977–8339 and 
providing the Service with the 
conference call number and conference 
ID number. 

Members of the public are also 
entitled to submit written comments; 
the comments must be received in the 
regional office within 30 days following 
the meeting. Written comments may be 
mailed to the Regional Programs Unit, 
U.S. Commission on Civil Rights, 55 W. 
Monroe St., Suite 410, Chicago, IL 
60615. They may also be faxed to the 
Commission at (312) 353–8324, or 
emailed to Corrine Sanders at csanders@
usccr.gov. Persons who desire 
additional information may contact the 
Regional Programs Unit at (312) 353– 
8311. 

Records generated from this meeting 
may be inspected and reproduced at the 
Regional Programs Unit Office, as they 

become available, both before and after 
the meeting. Records of the meeting will 
be available via www.facadatabase.gov 
under the Commission on Civil Rights, 
Kansas Advisory Committee link (http:// 
www.facadatabase.gov/committee/ 
meetings.aspx?cid=249). Persons 
interested in the work of this Committee 
are directed to the Commission’s Web 
site, http://www.usccr.gov, or may 
contact the Regional Programs Unit at 
the above email or street address. 

Agenda 

Welcome and Roll Call 
Discussion of Committee Report: Voting 

Rights in Kansas 
Civil Rights in Kansas: 2017 Project 

Concepts 
Future Plans and Actions 
Public Comment 
Adjournment 

Dated: November 14, 2016. 
David Mussatt, 
Supervisory Chief, Regional Programs Unit. 
[FR Doc. 2016–27658 Filed 11–16–16; 8:45 am] 

BILLING CODE P 

COMMISSION ON CIVIL RIGHTS 

Notice of Public Meeting of the 
Minnesota Advisory Committee To 
Begin Preparations for a Public 
Hearing To Gather Testimony 
Regarding Civil Rights and Policing 
Practices in Minnesota 

AGENCY: U.S. Commission on Civil 
Rights. 
ACTION: Announcement of meeting. 

SUMMARY: Notice is hereby given, 
pursuant to the provisions of the rules 
and regulations of the U.S. Commission 
on Civil Rights (Commission) and the 
Federal Advisory Committee Act that 
the Minnesota Advisory Committee 
(Committee) will hold a meeting on 
Thursday, December 08, 2016, at 
1:00pm CST for the purpose of 
preparing for a public hearing to gather 
testimony regarding civil rights and 
policing practices in Minnesota. 
DATES: The meeting will be held on 
Thursday, December 8, 2016, at 1:00 
p.m. CST. 

Public Call Information: Dial: 877– 
857–6161, Conference ID: 6681139. 
FOR FURTHER INFORMATION CONTACT: 
Melissa Wojnaroski, DFO, at 
mwojnaroski@usccr.gov or 312–353– 
8311. 

SUPPLEMENTARY INFORMATION: Members 
of the public can listen to the 
discussion. This meeting is available to 
the public through the following toll- 
free call-in number: 877–857–6161, 

conference ID: 6681139. Any interested 
member of the public may call this 
number and listen to the meeting. An 
open comment period will be provided 
to allow members of the public to make 
a statement as time allows. The 
conference call operator will ask callers 
to identify themselves, the organization 
they are affiliated with (if any), and an 
email address prior to placing callers 
into the conference room. Callers can 
expect to incur regular charges for calls 
they initiate over wireless lines, 
according to their wireless plan. The 
Commission will not refund any 
incurred charges. Callers will incur no 
charge for calls they initiate over land- 
line connections to the toll-free 
telephone number. Persons with hearing 
impairments may also follow the 
proceedings by first calling the Federal 
Relay Service at 1–800–977–8339 and 
providing the Service with the 
conference call number and conference 
ID number. 

Members of the public are also 
entitled to submit written comments; 
the comments must be received in the 
regional office within 30 days following 
the meeting. Written comments may be 
mailed to the Regional Programs Unit 
Office, U.S. Commission on Civil Rights, 
55 W. Monroe St., Suite 410, Chicago, 
IL 60615. They may also be faxed to the 
Commission at (312) 353–8324, or 
emailed to Carolyn Allen at callen@
usccr.gov. Persons who desire 
additional information may contact the 
Regional Programs Unit at (312) 353– 
8311. 

Records generated from this meeting 
may be inspected and reproduced at the 
Regional Programs Unit Office, as they 
become available, both before and after 
the meeting. Records of the meeting will 
be available via www.facadatabase.gov 
under the Commission on Civil Rights, 
Minnesota Advisory Committee link 
(http://www.facadatabase.gov/ 
committee/meetings.aspx?cid=256). 
Persons interested in the work of this 
Committee are directed to the 
Commission’s Web site, http://
www.usccr.gov, or may contact the 
Regional Programs Unit at the above 
email or street address. 

Agenda 

Welcome and Introductions 
Discussion of Hearing Preparation: Civil 

Rights and Policing Practices in 
Minnesota 

Public Comment 
Future Plans and Actions 
Adjournment 
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Dated: November 14, 2016. 
David Mussatt, 
Supervisory Chief, Regional Programs Unit. 
[FR Doc. 2016–27657 Filed 11–16–16; 8:45 am] 

BILLING CODE 6335–01–P 

DEPARTMENT OF COMMERCE 

Economics and Statistics 
Administration 

Request for Nominations of Member 
To Serve on the Commerce Data 
Advisory Council (CDAC) 

AGENCY: Economics and Statistics 
Administration (ESA), Department of 
Commerce. 
ACTION: Notice of Request for 
Nominations to the CDAC. 

SUMMARY: The Secretary of Commerce is 
requesting nomination of individuals to 
the Commerce Data Advisory Council. 
The Secretary will consider 
nominations received in response to this 
notice, as well as from other sources. 
The SUPPLEMENTARY INFORMATION 
section of this notice provides 
committee and membership criterial. 
DATES: The Economics and Statistics 
Administration must receive 
nominations for members by midnight 
December 1, 2016. 
ADDRESSES: Please submit nominations 
to the email account 
DataAdvisoryCouncil@doc.gov, this 
account is specifically set up to receive 
Data Advisory Council applications. 
Nominations may also be submitted by 
postal delivery to Burton Reist, Director 
of External Affairs, Economics and 
Statistics Administration/DFO CDAC, 
Department of Commerce, 1401 
Constitution Avenue NW., Washington, 
DC 20230. 
FOR FURTHER INFORMATION CONTACT: 
Burton Reist, Director of External 
Affairs, Economics and Statistics 
Administration, Department of 
Commerce, at (202) 482–3331 or email 
BReist@doc.gov, also at 1401 
Constitution Avenue NW., Washington, 
DC 20230. 
SUPPLEMENTARY INFORMATION: 

I. Background 

The Department of Commerce 
(Department) collects, compiles, 
analyzes, and disseminates a treasure 
trove of data, including data on the 
Nation’s economy, population, and 
environment. This data is fundamental 
to the Department’s mission and is used 
for the protection of life and property, 
for scientific purposes, and to enhance 
economic growth. However, the 

Department’s capacity to disseminate 
the increasing amount of data held and 
to disseminate it in formats most useful 
to its customers is significantly 
constrained. 

In order to realize the potential value 
of the data the Department collects, 
stores, and disseminates, the 
Department must minimize barriers to 
accessing and using the data. Consistent 
with privacy and security 
considerations, the Department is firmly 
committed to unleashing its untapped 
data resources in ways that best support 
downstream information access, 
processing, analysis, and dissemination. 

The Commerce Data Advisory Council 
(CDAC) provides advice and 
recommendations, to include process 
and infrastructure improvements, to the 
Secretary on ways to make Commerce 
data easier to find, access, use, combine 
and disseminate. The aim of this advice 
shall be to maximize the value of 
Commerce data to all users including 
governments, businesses, communities, 
academia, and individuals. 

The Secretary will draw CDAC 
membership from the data industry 
academia, non-profits and state and 
local governments with a focus on 
recognized expertise in collection, 
compilation, analysis, and 
dissemination. As privacy concerns 
span the entire data lifecycle, expertise 
in privacy protection also will be 
represented on the Council. The 
Secretary will select members that 
represent the entire spectrum of 
Commerce data including demographic, 
economic, scientific, environmental, 
patent, and geospatial data. The 
Secretary will select members from the 
information technology, business, non- 
profit, and academic communities, and 
state and local governments. 
Collectively, their knowledge will 
include all types of data Commerce 
distributes and the full lifecycle of data 
collection, compilation, analysis, and 
dissemination. 

II. Description of Duties 
The Council shall advise the Secretary 

on ways to make Commerce data easier 
to find, access, use, combine, and 
disseminate. Such advice may include 
recommended process and 
infrastructure improvements. The aim of 
this advice shall be to maximize the 
value of Commerce data to governments, 
businesses, communities, and 
individuals. 

In carrying out its duties, the Council 
may consider the following: 
—Data management practices that make 

it easier to track and disseminate 
integrated, interoperable data for 
diverse users; 

—Best practices that can be deployed 
across Commerce to achieve common, 
open standards related to taxonomy, 
vocabulary, application programming 
interfaces (APIs), metadata, and other 
key data characteristics; 

—Policy issues that arise from 
expanding access to data, including 
issues related to privacy, 
confidentiality, latency, and 
consistency; 

—Opportunities and risks related to the 
combination of public and private 
data sources and the development of 
joint data products and services 
resulting from public-private 
partnerships; 

—External uses of Commerce data and 
similar federal, state, and private data 
sets by businesses; and, 

—Methods to enhance communication 
and collaboration between 
stakeholders and subject-matter 
experts at Commerce on data access 
and use. 

The Council meets up to four times a 
year, budget permitting. Special 
meetings may be called when 
appropriate. 

Federal Advisory Committee Act (5 
U.S.C. Appendix 2), which sets forth 
standards for the formation and use of 
advisory committees, is the governing 
instrument for the CDAC. 

III. Membership 
1. The Council shall consist of up to 

20 members. 
2. The Secretary shall select and 

appoint members and members shall 
serve at the pleasure of the Secretary. 

3. Members shall represent a cross- 
section of business, academic, non- 
profit, and non-governmental 
organizations. 

4. The Secretary will choose members 
of the Council who ensure objectivity 
and balance, a diversity of perspectives, 
and guard against potential for conflicts 
of interest. 

5. Members shall be prominent 
experts in their fields, recognized for 
their professional and other relevant 
achievements and their objectivity. 

6. In order to ensure the continuity of 
the Commerce Data Advisory Council, 
the Council shall be appointed so that 
each year the terms expire of 
approximately one-third of the members 
of the Council. 

7. Council members serve for terms of 
two years and may be reappointed to 
any number of additional terms. Initial 
appointments may be for 12-, 18-and 24- 
month increments to provide staggered 
terms. 

8. Nominees must be able to actively 
participate in the tasks of the Council, 
including, but not limited to regular 
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meeting attendance, Council meeting 
discussant responsibilities, and review 
of materials, as well as participation in 
conference calls, webinars, working 
groups, and special Council activities. 

9. Should a council member be unable 
to complete a two-year term and when 
vacancies occur, the Secretary will 
select replacements who can best either 
replicate the expertise of the departing 
member or provide the CDAC with a 
new, identified needed area of expertise. 
An individual chosen to fill a vacancy 
shall be appointed for the remainder of 
the term of the member replaced or for 
a two-year term as deemed. A vacancy 
shall not affect the exercise of any 
power of the remaining members to 
execute the duties of the Council. 

10. No employee of the federal 
government can serve as a member of 
the Census Scientific Advisory 
Committee. 

All members of the Commerce Data 
Advisory Council shall adhere to the 
conflict of interest rules applicable to 
Special Government Employees as such 
employees are defined in 18 U.S.C. 
202(a). These rules include relevant 
provisions in 18 U.S.C. related to 
criminal activity, Standards of Ethical 
Conduct for Employees of the Executive 
Branch (5 CFR part 2635), and Executive 
Order 12674 (as modified by Executive 
Order 12731). 

IV. Compensation 
1. Membership is under voluntary 

circumstances and therefore members 
do not receive compensation for service 
on the Commerce Data Advisory 
Council. 

2. Members shall receive per diem 
and travel expenses as authorized by 5 
U.S.C. 5703, as amended, for persons 
employed intermittently in the 
Government service. 

V. Nominations Information 
The Secretary will consider 

nominations of all qualified individuals 
to ensure that the CDAC includes the 
areas of subject matter expertise noted 
above (see ’’Background and 
Membership’’). Individuals may 
nominate themselves or other 
individuals, and professional 
associations and organizations may 
nominate one or more qualified persons 
for membership on the CDAC. 
Nominations shall state that the 
nominee is willing to serve as a member 
of the Council. 

A nomination package should include 
the following information for each 
nominee: 

1. A letter of nomination stating the 
name, affiliation, and contact 
information for the nominee, the basis 

for the nomination (i.e., what specific 
attributes recommend him/her for 
service in this capacity), and the 
nominee’s field(s) of expertise; 

2. A biographical sketch of the 
nominee and a copy of his/her resume 
or curriculum vitae; and 

3. The name, return address, email 
address, and daytime telephone number 
at which the nominator can be 
contacted. 

The Department of Commerce is 
committed to equal opportunity in the 
workplace and seeks diverse Committee 
membership. The Department has 
special interest in assuring that women, 
minority groups, and the physically 
disabled are adequately represented on 
advisory committees; and therefore, 
extends particular encouragement to 
nominations for appropriately qualified 
female, minority, or disabled 
candidates. The Department of 
Commerce also encourages geographic 
diversity in the composition of the 
Council. All nomination information 
should be provided in a single, 
complete package and received by the 
stated deadline, December 1, 2016. 
Interested applicants should send their 
nomination package to the email or 
postal address provided above. 

Potential candidates will be asked to 
provide detailed information concerning 
financial interests, consultancies, 
research grants, and/or contracts that 
might be affected by recommendations 
of the Council to permit evaluation of 
possible sources of conflicts of interest. 
Finally, nominees will be required to 
certify that they are not subject to the 
Foreign Agents Registration Act (22 
U.S.C. 611) or the Lobbying Disclosure 
Act (2 U.S.C. 1601 et seq.). 

Dated: November 4, 2016. 
Austin Durrer, 
Chief of Staff for Under Secretary for 
Economic Affairs. 
[FR Doc. 2016–27668 Filed 11–16–16; 8:45 am] 

BILLING CODE P 

DEPARTMENT OF COMMERCE 

Foreign-Trade Zones Board 

[B–46–2016] 

Foreign-Trade Zone (FTZ) 189—Kent/ 
Ottawa/Muskegon Counties, Michigan, 
Authorization of Production Activity, 
Adient US LLC, Subzone 189D, 
(Motorized Seat Adjusters for Motor 
Vehicles), Holland and Zeeland, 
Michigan 

On July 13, 2016, Adient US LLC 
(Adient), owned by Johnson Controls, 
Inc., submitted a notification of 

proposed production activity to the 
Foreign-Trade Zones (FTZ) Board for its 
facility within FTZ 189D, at sites in 
Holland and Zeeland, Michigan. 

The notification was processed in 
accordance with the regulations of the 
FTZ Board (15 CFR part 400), including 
notice in the Federal Register inviting 
public comment (81 FR 49619, July 28, 
2016). The FTZ Board has determined 
that no further review of the activity is 
warranted at this time. The production 
activity described in the notification is 
authorized, subject to the FTZ Act and 
the Board’s regulations, including 
Section 400.14. 

Elizabeth Whiteman, 
Acting Executive Secretary. 
[FR Doc. 2016–27665 Filed 11–16–16; 8:45 am] 

BILLING CODE 3510–DS–P 

DEPARTMENT OF COMMERCE 

Foreign-Trade Zones Board 

[B–76–2016] 

Foreign-Trade Zone 12—McAllen, 
Texas; Application for Reorganization 
Under Alternative Site Framework 

An application has been submitted to 
the Foreign-Trade Zones (FTZ) Board by 
the McAllen Foreign Trade Zone, Inc., 
grantee of FTZ 12, requesting authority 
to reorganize the zone under the 
alternative site framework (ASF) 
adopted by the FTZ Board (15 CFR Sec. 
400.2(c)). The ASF is an option for 
grantees for the establishment or 
reorganization of zones and can permit 
significantly greater flexibility in the 
designation of new subzones or ‘‘usage- 
driven’’ FTZ sites for operators/users 
located within a grantee’s ‘‘service area’’ 
in the context of the FTZ Board’s 
standard 2,000-acre activation limit for 
a zone. The application was submitted 
pursuant to the Foreign-Trade Zones 
Act, as amended (19 U.S.C. 81a–81u), 
and the regulations of the Board (15 CFR 
part 400). It was formally docketed on 
November 10, 2016. 

FTZ 12 was approved by the FTZ 
Board on October 23, 1970 (Board Order 
84, 35 FR 16962, November 3, 1970), 
and expanded on May 2, 1984 (Board 
Order 254, 49 FR 22842, June 1, 1984), 
on June 19, 1990 (Board Order 469, 55 
FR 26225, June 27, 1990), on April 29, 
1996 (Board Order 819, 61 FR 21157, 
May 9, 1996), and on January 21, 2003 
(Board Order 1266, 68 FR 5271–5272, 
February 3, 2003). 

The current zone includes the 
following sites: Site 1 (865 acres total, 
four parcels)—McAllen Southwest 
Industrial Area located at FM 1016 and 
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1 See Certain Cold-Rolled Steel Flat Products 
From the People’s Republic of China: Final 
Affirmative Countervailing Duty Determination and 
Final Partial Affirmative Critical Circumstances 
Determination, FR 81 (May 24, 2016). 

2 See Cold-Rolled Steel Flat Products From China 
and Japan; Determinations, 81 FR 45305 (July 13, 
2016) 

3 See Certain Cold-Rolled Steel Flat Products 
From Japan and the People’s Republic of China: 
Antidumping Duty Orders, 81 FR 45956 (July 14, 
2016) (AD Order); see also Certain Cold-Rolled Steel 
Flat Products From the People’s Republic of China: 
Countervailing Duty Order, 81 FR 45960 (July 14, 
2016) (CVD Order) (collectively, Orders). 

4 See Letter from Schagrin Associates to the 
Secretary of Commerce, ‘‘Certain Cold-Rolled Steel 
Flat Products from China: Request for 
Circumvention Ruling,’’ dated September 22, 2016 
(Schagrin Request). 

5 See Letter from Kelley Drye & Warren LLP to the 
Secretary of Commerce, ‘‘Certain Cold-Rolled Steel 
Flat Products From the People’s Republic of 
China—Request for Circumvention Ruling Pursuant 
to Section 781(b) of the Tariff Act of 1930,’’ dated 
September 27, 2016 (Kelley Drye Request). 

6 See Letter from United Steelworkers to the 
Secretary of Commerce, ‘‘Certain Cold-Rolled Steel 
Flat Products from the People’s Republic of China,’’ 
dated October 13, 2016. 

7 See Letter from Morris, Manning & Martin, LLP 
to the Secretary of Commerce, ‘‘Certain Cold-Rolled 
Steel Flat Products and Corrosion-Resistant Steel 
Products from the People’s Republic of China: 
Response to Request for Anti-Circumvention 
Inquiry,’’ dated October 17, 2016. 

Ware Road (80 acres), at FM 1016 
between Bentsen Road and Shary Road 
(695 acres), at 3801 West Military 
Highway (50 acres), and at 6800 South 
Ware Road (40 acres) in McAllen; and, 
Site 2 (8.5 acres)—McAllen Miller 
International Airport Air Cargo Facility 
located south of Uvalde Street and East 
of FM 1926 in McAllen. 

The grantee’s proposed service area 
under the ASF would be Hidalgo 
County, Texas, as described in the 
application. If approved, the grantee 
would be able to serve sites throughout 
the service area based on companies’ 
needs for FTZ designation. The 
application indicates that the proposed 
service area is within and adjacent to 
the Hidalgo/Pharr Customs and Border 
Protection port of entry. 

The applicant is requesting authority 
to reorganize its existing zone to include 
all of the existing sites as ‘‘magnet’’ 
sites. The ASF allows for the possible 
exemption of one magnet site from the 
‘‘sunset’’ time limits that generally 
apply to sites under the ASF, and the 
applicant proposes that Site 1 be so 
exempted. No subzones/usage-driven 
sites are being requested at this time. 
The application would have no impact 
on FTZ 12’s previously authorized 
subzone. 

In accordance with the FTZ Board’s 
regulations, Camille Evans of the FTZ 
Staff is designated examiner to evaluate 
and analyze the facts and information 
presented in the application and case 
record and to report findings and 
recommendations to the FTZ Board. 

Public comment is invited from 
interested parties. Submissions shall be 
addressed to the FTZ Board’s Executive 
Secretary at the address below. The 
closing period for their receipt is 
January 17, 2017. Rebuttal comments in 
response to material submitted during 
the foregoing period may be submitted 
during the subsequent 15-day period to 
January 31, 2017. 

A copy of the application will be 
available for public inspection at the 
Office of the Executive Secretary, 
Foreign-Trade Zones Board, Room 
21013, U.S. Department of Commerce, 
1401 Constitution Avenue NW., 
Washington, DC 20230–0002, and in the 
‘‘Reading Room’’ section of the FTZ 
Board’s Web site, which is accessible 
via www.trade.gov/ftz. 

For further information, contact 
Camille Evans at Camille.Evans@
trade.gov or (202) 482–2350. 

Dated: November 10, 2016. 
Elizabeth Whiteman, 
Acting Executive Secretary. 
[FR Doc. 2016–27666 Filed 11–16–16; 8:45 am] 

BILLING CODE 3510–DS–P 

DEPARTMENT OF COMMERCE 

International Trade Administration 

[A–570–029, C–570–030] 

Certain Cold-Rolled Steel Flat Products 
From the People’s Republic of China: 
Initiation of Anti-Circumvention 
Inquiries on the Antidumping Duty and 
Countervailing Duty Orders 

AGENCY: Enforcement and Compliance, 
International Trade Administration, 
Department of Commerce. 
SUMMARY: In response to requests from 
ArcelorMittal USA LLC, Nucor 
Corporation, United States Steel 
Corporation, and AK Steel Corporation, 
as well as Steel Dynamics, Inc. and 
California Steel Industries, (collectively, 
Domestic Producers), the Department of 
Commerce (the Department) is initiating 
anti-circumvention inquiries to 
determine whether imports of certain 
cold-rolled steel flat products (CRS), 
which are produced in the Socialist 
Republic of Vietnam (Vietnam) from 
hot-rolled steel produced in the People’s 
Republic of China (PRC), are 
circumventing the antidumping duty 
(AD) and countervailing duty (CVD) 
orders on CRS from the PRC. 
DATES: Effective November 17, 2016. 
FOR FURTHER INFORMATION CONTACT: John 
K. Drury or Victoria Cho, AD/CVD 
Operations, Office VI, Enforcement and 
Compliance, International Trade 
Administration, U.S. Department of 
Commerce, 1401 Constitution Avenue 
NW., Washington, DC 20230; telephone: 
(202) 482–0195 or (202) 482–5075, 
respectively. 

SUPPLEMENTARY INFORMATION: 

Background 

On July 28, 2015, AK Steel 
Corporation, ArcelorMittal USA EEC, 
Nucor Corporation, Steel Dynamics, 
Inc., and the United States Steel 
Corporation (collectively, Petitioners) 
filed petitions seeking the imposition of 
antidumping and countervailing duties 
on imports of CRS from Brazil, the 
People’s Republic of China, India, 
Japan, the Republic of Korea, the 
Netherlands, Russia, and the United 
Kingdom. Following the Department’s 
final affirmative determinations of 
dumping and countervailable 
subsidies,1 and the U.S. International 
Trade Commission (ITC)’s finding of 

material injury,2 the Department issued 
AD and CVD orders on imports of CRS 
from the PRC.3 

On September 22, 2016, pursuant to 
section 781(b) of the Tariff Act of 1930, 
as amended (the Act) and 19 CFR 
351.225(h), Steel Dynamics, Inc. and 
California Steel Industries submitted a 
request for the Department to initiate 
anti-circumvention inquiries to 
determine whether producers of CRS in 
Vietnam are circumventing the Orders 
by exporting to the United States CRS 
which is completed or assembled in 
Vietnam using hot-rolled steel (HRS) 
sourced from the PRC.4 On September 
27, 2016, ArcelorMittal USA LLC, Nucor 
Corporation, United States Steel 
Corporation, and AK Steel Corporation 
also submitted a request for the 
Department to initiate anti- 
circumvention inquiries and issue 
preliminary determinations of 
circumvention to suspend liquidation of 
imports of CRS from Vietnam.5 On 
October 13, 2016, we received 
comments supporting the allegation 
from the United Steelworkers.6 
Domestic Producers request that the 
Department treat CRS imports from 
Vietnam as subject merchandise under 
the scope of the Orders and impose cash 
deposit requirements on all imports of 
CRS from Vietnam. 

On October 17, 2016, we received 
comments objecting to the allegation 
from Metallia U.S.A., LLC, Metallia, A 
Division of Hartree Partners, LP, Nippon 
Steel and Sumiken Bussan Americas 
Inc., Mitsui & Co. (U.S.A.), Inc., and 
Marubeni-Itochu Steel America Inc. 
(MISA).7 Also on October 17, 2016, we 
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8 See Letter from Minmetals, Inc. to the Secretary 
of Commerce, dated October 17, 2016. 

9 See Letter from Arnold and Porter, LLP to the 
Secretary of Commerce, ‘‘Cold-Rolled Steel Flat 
Products from China: Response to Petitioners’ 
Circumvention Allegation,’’ dated October 17, 2016 
(POSCO Vietnam Submission). 

10 See Letter from Mowry & Grimson, PLLC and 
Sidley Austin LLP to the Secretary of Commerce, 
‘‘Certain Corrosion-Resistant Steel Products from 
China—Response to Petitioners’ Circumvention 
Allegations,’’ dated October 20, 2016. 

11 See Letter from Sandler, Travis, and Rosenberg, 
P.A. to the Secretary of Commerce, ‘‘Certain 
Corrosion-Resistant Steel Products from the 
People’s Republic of China: Response to Request for 
Anti-Circumvention Inquiry,’’ dated October 26, 
2016. 

12 See Letter from Crowell and Moring, LLP to the 
Secretary of Commerce, ‘‘Certain Corrosion- 
Resistant and Cold-Rolled Steel Products from the 
People’s Republic of China: Comments Opposing 
Petitioners’ Circumvention Allegations,’’ dated 
October 28, 2016. 

13 See Letter from Curtis, Mallet-Prevost, Colt & 
Mosle, LLP to the Secretary of Commerce, 
‘‘Opposition to Request for Anti-Circumvention 
Inquiry Certain Corrosion-Resistant Steel Products 
and Cold-Rolled Steel Flat Products from the 
People’s Republic of China,’’ dated October 31, 
2016. 

14 See Letter from Curtis, Mallet-Prevost, Colt & 
Mosle, LLP to the Secretary of Commerce, 
‘‘Opposition to Request for Anti-Circumvention 
Inquiry Certain Corrosion-Resistant Steel Products 
and Cold-Rolled Steel Flat Products from the 
People’s Republic of China,’’ dated October 31, 
2016. 

15 See the Letter from the Vietnam Competition 
Authority to the Secretary of Commerce, ‘‘Certain 
Corrosion-Resistant Steel Products from China; 
Certain Cold-Rolled Steel Flat Products from 
China—Opposition to Initiation of 
Anticircumvention Proceedings,’’ dated November 
1, 2016. 

16 Ball bearing steels are defined as steels which 
contain, in addition to iron, each of the following 
elements by weight in the amount specified: (i) Not 
less than 0.95 nor more than 1.13 percent of carbon; 
(ii) not less than 0.22 nor more than 0.48 percent 
of manganese; (iii) none, or not more than 0.03 
percent of sulfur; (iv) none, or not more than 0.03 
percent of phosphorus; (v) not less than 0.18 nor 
more than 0.37 percent of silicon; (vi) not less than 
1.25 nor more than 1.65 percent of chromium; (vii) 
none, or not more than 0.28 percent of nickel; (viii) 
none, or not more than 0.38 percent of copper; and 
(ix) none, or not more than 0.09 percent of 
molybdenum. 

17 Tool steels are defined as steels which contain 
the following combinations of elements in the 
quantity by weight respectively indicated: (i) More 
than 1.2 percent carbon and more than 10.5 percent 
chromium; or (ii) not less than 0.3 percent carbon 
and 1.25 percent or more but less than 10.5 percent 
chromium; or (iii) not less than 0.85 percent carbon 

received comments objecting to the 
allegation from Minmetals, Inc. 
(Minmetals).8 On October 17, 2016, we 
also received comments objecting to the 
allegation from POSCO-Vietnam Co., 
Ltd. (POSCO Vietnam).9 On October 21, 
2016, we received comments objecting 
to the allegation from China Steel 
Sumikin Vietnam Joint Stock 
Company.10 Also on October 26, 2016, 
we received comments objecting to the 
allegation from Summit Global Trading, 
a Subsidiary of Sumitomo Corporation 
of Americas (Sumitomo).11 On October 
28, 2016, we received comments 
objecting to the allegation from 
thyssenkrupp Materials NA, Inc. 
(thyssenkrupp).12 On October 31, 2016, 
we also received comments objecting to 
the allegation on behalf of Hoa Sen 
Group (HSG) 13 and Maruichi Sun Steel 
Joint Stock Company (Maruichi).14 On 
November 1, 2016, we received 
comments objecting to the allegation 
from behalf of from Vietnam 
Competition Authority.15 

Scope of the Orders 
The products covered by the orders 

are certain cold-rolled (cold-reduced), 
flat-rolled steel products, whether or not 

annealed, painted, varnished, or coated 
with plastics or other nonmetallic 
substances. The products covered do 
not include those that are clad, plated, 
or coated with metal. The products 
covered include coils that have a width 
or other lateral measurement (‘‘width’’) 
of 12.7 mm or greater, regardless of form 
of coil (e.g., in successively 
superimposed layers, spirally 
oscillating, etc.). The products covered 
also include products not in coils (e.g., 
in straight lengths) of a thickness less 
than 4.75 mm and a width that is 12.7 
mm or greater and that measures at least 
10 times the thickness. The products 
covered also include products not in 
coils (e.g., in straight lengths) of a 
thickness of 4.75 mm or more and a 
width exceeding 150 mm and measuring 
at least twice the thickness. The 
products described above may be 
rectangular, square, circular, or other 
shape and include products of either 
rectangular or non-rectangular cross- 
section where such cross-section is 
achieved subsequent to the rolling 
process, i.e., products which have been 
‘‘worked after rolling’’ (e.g., products 
which have been beveled or rounded at 
the edges). For purposes of the width 
and thickness requirements referenced 
above: 

(1) Where the nominal and actual 
measurements vary, a product is within 
the scope if application of either the 
nominal or actual measurement would 
place it within the scope based on the 
definitions set forth above, and 

(2) where the width and thickness 
vary for a specific product (e.g., the 
thickness of certain products with non- 
rectangular cross-section, the width of 
certain products with nonrectangular 
shape, etc.), the measurement at its 
greatest width or thickness applies. 

Steel products included in the scope 
of the orders are products in which: (1) 
Iron predominates, by weight, over each 
of the other contained elements; (2) the 
carbon content is 2 percent or less, by 
weight; and (3) none of the elements 
listed below exceeds the quantity, by 
weight, respectively indicated: 
• 2.50 percent of manganese, or 
• 3.30 percent of silicon, or 
• 1.50 percent of copper, or 
• 1.50 percent of aluminum, or 
• 1.25 percent of chromium, or 
• 0.30 percent of cobalt, or 
• 0.40 percent of lead, or 
• 2.00 percent of nickel, or 
• 0.30 percent of tungsten (also called 

wolfram), or 
• 0.80 percent of molybdenum, or 
• 0.10 percent of niobium (also called 

columbium), or 
• 0.30 percent of vanadium, or 

• 0.30 percent of zirconium 
Unless specifically excluded, 

products are included in this scope 
regardless of levels of boron and 
titanium. 

For example, specifically included in 
this scope are vacuum degassed, fully 
stabilized (commonly referred to as 
interstitial-free (IF)) steels, high strength 
low alloy (HSLA) steels, motor 
lamination steels, Advanced High 
Strength Steels (AHSS), and Ultra High 
Strength Steels (UHSS). If steels are 
recognized as low carbon steels with 
micro-alloying levels of elements such 
as titanium and/or niobium added to 
stabilize carbon and nitrogen elements. 
HSLA steels are recognized as steels 
with micro-alloying levels of elements 
such as chromium, copper, niobium, 
titanium, vanadium, and molybdenum. 
Motor lamination steels contain micro- 
alloying levels of elements such as 
silicon and aluminum. AHSS and UHSS 
are considered high tensile strength and 
high elongation steels, although AHSS 
and UHSS are covered whether or not 
they are high tensile strength or high 
elongation steels. 

Subject merchandise includes cold- 
rolled steel that has been further 
processed in a third country, including 
but not limited to annealing, tempering, 
painting, varnishing, trimming, cutting, 
punching, and/or slitting, or any other 
processing that would not otherwise 
remove the merchandise from the scope 
of the orders if performed in the country 
of manufacture of the cold-rolled steel. 

All products that meet the written 
physical description, and in which the 
chemistry quantities do not exceed any 
one of the noted element levels listed 
above, are within the scope of the orders 
unless specifically excluded. The 
following products are outside of and/ 
or specifically excluded from the scope 
of the orders: 

• Ball bearing steels; 16 
• Tool steels; 17 
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and 1 percent to 1.8 percent, inclusive, manganese; 
or (iv) 0.9 percent to 1.2 percent, inclusive, 
chromium and 0.9 percent to 1.4 percent, inclusive, 
molybdenum; or (v) not less than 0.5 percent carbon 
and not less than 3.5 percent molybdenum; or (vi) 
not less than 0.5 percent carbon and not less than 
5.5 percent tungsten. 

18 Silico-manganese steel is defined as steels 
containing by weight: (i) Not more than 0.7 percent 
of carbon; (ii) 0.5 percent or more but not more than 
1.9 percent of manganese, and (iii) 0.6 percent or 
more but not more than 2.3 percent of silicon. 

19 Grain-Oriented Electrical Steel From Germany, 
Japan, and Poland: Final Determinations of Sales at 
Less Than Fair Value and Certain Final Affirmative 
Determination of Critical Circumstances, 79 FR 
42,501, 42,503 (Dep’t of Commerce, July 22, 2014). 
This determination defines grain-oriented electrical 
steel as ‘‘a flat-rolled alloy steel product containing 
by weight at least 0.6 percent but not more than 6 
percent of silicon, not more than 0.08 percent of 
carbon, not more than 1.0 percent of aluminum, and 
no other element in an amount that would give the 
steel the characteristics of another alloy steel, in 
coils or in straight lengths.’’ 

20 Non-Oriented Electrical Steel From the People’s 
Republic of China, Germany, Japan, the Republic of 
Korea, Sweden, and Taiwan: Antidumping Duty 
Orders, 79 FR 71,741, 71,741–42 (Dep’t of 
Commerce, Dec. 3, 2014). The orders define NOES 
as ‘‘cold-rolled, flat-rolled, alloy steel products, 
whether or not in coils, regardless of width, having 
an actual thickness of 0.20 mm or more, in which 
the core loss is substantially equal in any direction 
of magnetization in the plane of the material. The 
term ‘substantially equal’ means that the cross grain 
direction of core loss is no more than 1.5 times the 
straight grain direction (i.e., the rolling direction) of 
core loss. NOES has a magnetic permeability that 
does not exceed 1.65 Tesla when tested at a field 
of 800 A/m (equivalent to 10 Oersteds) along (i.e., 
parallel to) the rolling direction of the sheet (i.e., 
B800 value). NOES contains by weight more than 
1.00 percent of silicon but less than 3.5 percent of 
silicon, not more than 0.08 percent of carbon, and 
not more than 1.5 percent of aluminum. NOES has 
a surface oxide coating, to which an insulation 
coating may be applied.’’ 

21 See Schagrin Request, at 8; Kelley Drye 
Request, at 8. See also sections 781(b)(1)(A)(i) and 
(iii) of the Act. 

22 See Kelley Drye Request, at Attachment 1. 
23 Id., at 8. 
24 See Schagrin Request, at 10; see also Kelley 

Drye Request, at 8–9. 
25 See Schagrin Request, at 11–14; see also Kelley 

Drye Request, at 9–10. 

• Silico-manganese steel; 18 
• Grain-oriented electrical steels 

(GOES) as defined in the final 
determination of the U.S. Department of 
Commerce in Grain-Oriented Electrical 
Steel From Germany, Japan, and 
Poland.19 

• Non-Oriented Electrical Steels 
(NOES), as defined in the antidumping 
orders issued by the U.S. Department of 
Commerce in Non-Oriented Electrical 
Steel From the People’s Republic of 
China, Germany, Japan, the Republic of 
Korea, Sweden, and Taiwan.20 

The products subject to the orders are 
currently classified in the Harmonized 
Tariff Schedule of the United States 
(HTSUS) under item numbers: 
7209.15.0000, 7209.16.0030, 
7209.16.0060, 7209.16.0070, 
7209.16.0091, 7209.17.0030, 
7209.17.0060, 7209.17.0070, 
7209.17.0091, 7209.18.1530, 
7209.18.1560, 7209.18.2510, 
7209.18.2520, 7209.18.2580, 
7209.18.6020, 7209.18.6090, 
7209.25.0000, 7209.26.0000, 
7209.27.0000, 7209.28.0000, 
7209.90.0000, 7210.70.3000, 

7211.23.1500, 7211.23.2000, 
7211.23.3000, 7211.23.4500, 
7211.23.6030, 7211.23.6060, 
7211.23.6075, 7211.23.6085, 
7211.29.2030, 7211.29.2090, 
7211.29.4500, 7211.29.6030, 
7211.29.6080, 7211.90.0000, 
7212.40.1000, 7212.40.5000, 
7225.50.6000, 7225.50.8015, 
7225.50.8085, 7225.99.0090, 
7226.92.5000, 7226.92.7050, and 
7226.92.8050. 

The products subject to the orders 
may also enter under the following 
HTSUS numbers: 7210.90.9000, 
7212.50.0000, 7215.10.0010, 
7215.10.0080, 7215.50.0016, 
7215.50.0018, 7215.50.0020, 
7215.50.0061, 7215.50.0063, 
7215.50.0065, 7215.50.0090, 
7215.90.5000, 7217.10.1000, 
7217.10.2000, 7217.10.3000, 
7217.10.7000, 7217.90.1000, 
7217.90.5030, 7217.90.5060, 
7217.90.5090, 7225.19.0000, 
7226.19.1000, 7226.19.9000, 
7226.99.0180, 7228.50.5015, 
7228.50.5040, 7228.50.5070, 
7228.60.8000, and 7229.90.1000. 

The HTSUS subheadings above are 
provided for convenience and customs 
purposes only. The written description 
of the scope of the orders is dispositive. 

Merchandise Subject to the Anti- 
Circumvention Inquiries 

These anti-circumvention inquiries 
cover CRS exported from Vietnam 
produced from HRS exported from the 
PRC. 

Initiation of Anti-Circumvention 
Inquiries 

Section 781(b)(1) of the Act provides 
that the Department may find 
circumvention of an AD or CVD order 
when merchandise of the same class or 
kind subject to the order is completed 
or assembled in a foreign country other 
than the country to which the order 
applies. In conducting an anti- 
circumvention inquiry, under section 
781(b)(1) of the Act, the Department 
relies on the following criteria: (A) 
Merchandise imported into the United 
States is of the same class or kind as any 
merchandise produced in a foreign 
country that is the subject of an 
antidumping or countervailing duty 
order or finding; (B) before importation 
into the United States, such imported 
merchandise is completed or assembled 
in another foreign country from 
merchandise which is subject to the 
order or merchandise which is 
produced in the foreign country that is 
subject to the order; (C) the process of 
assembly or completion in the foreign 
country referred to in section (B) is 

minor or insignificant; (D) the value of 
the merchandise produced in the 
foreign country to which the AD or CVD 
order applies is a significant portion of 
the total value of the merchandise 
exported to the United States; and (E) 
the administering authority determines 
that action is appropriate to prevent 
evasion of such order or finding. As 
discussed below, Domestic Producers 
provided evidence with respect to these 
criteria. 

A. Merchandise of the Same Class or 
Kind 

Domestic Producers claim that CRS 
exported to the United States is the 
same class or kind as that covered by 
the Orders in these inquiries.21 
Domestic Producers provided evidence 
to show that the merchandise from 
Vietnam enters the United States under 
the same tariff classification as subject 
merchandise.22 

B. Completion of Merchandise in a 
Foreign Country 

Domestic Producers note that section 
781(b)(l)(B)(ii) of the Act requires that 
‘‘the Department must also determine 
whether, prior to importation into the 
United States, the merchandise in the 
third country is completed from 
merchandise produced in the country 
subject to the antidumping or 
countervailing duty order.’’ 23 Domestic 
Producers presented evidence showing 
after the publication of the preliminary 
affirmative CVD determination in 
December 2015, how the imports of CRS 
from Vietnam to the United States more 
than tripled than the previous two years 
combined. Additionally, Domestic 
Producers provide evidence that no 
capacity currently exists in Vietnam to 
produce HRS and, thus, they contend 
any CRS manufactured in Vietnam must 
use imported HRS.24 Domestic 
Producers also provide information 
reflecting that imports into the United 
States of CRS from the PRC significantly 
decreased after the imposition of the 
Orders, and imports into the United 
States of CRS from Vietnam, as well as 
imports into Vietnam of Chinese HRS, 
also increased significantly.25 Finally, 
Domestic Producers state that 
Minmetals, a U.S. trading company, 
currently has arrangements to ship HRS 
from the PRC to Vietnam and convert 
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26 See Schagrin Request, at 15 and Exhibit 10. 
27 See Schagrin Request, at 16–17; see also Kelley 

Drye Request, at 11–13. 
28 See Schagrin Request, at 17; see also Kelley 

Drye Request, at 12. 
29 See Schagrin Request, at 16; see also Kelley 

Drye Request, at 12 and Attachment 9. 
30 See Kelley Drye Request, at 12. 

31 See Schagrin Request, at 17–18; see also Kelley 
Drye Request at 13. 

32 See Kelley Drye Request at 13 and Attachment 
11. 

33 See Schagrin Request, at 18; see also Kelley 
Drye Request at 14. 

34 See Certain Hot-Rolled Steel Flat Products from 
Australia, Brazil, Japan, Korea, the Netherlands, 
Turkey, and The United Kingdom, Inv. Nos. 70t– 
TA–545–547 and 73l–TA–1291–1297, USITC 
Pub.4570 (October 2015) (Preliminary) at I–19. 
Domestic Producers attached the report as 
Attachment 12. 

35 See Kelley Drye Request, at 14–16 and 
Attachment 12. 

36 Id., at 17. Domestic Producers cite to Certain 
Hot-Rolled Steel Flat Products from Australia, 
Brazil, Japan, Korea, the Netherlands, Turkey, and 
The United Kingdom, Inv. Nos. 70t–TA–545–547 
and 73l–TA–1291–1297, USITC Pub. 4570 
(Oct.2015) (Preliminary) at I–21 in support of their 
description of the CRS production process. 

37 See Schagrin Request, at 18. Domestic 
Producers cite to report on the state of the steel 
industry in Vietnam in support of their statements. 
See Nozomu Kawabata, ‘‘The Vietnamese Iron and 
Steel Industry in Transition to a Market Economy— 
Attainments and Challenges,’’ at 14, 20, & 35 (May, 
2016) (Tohoku Economics Research Group, Tohoku 
University, Discussion Paper No. 349) (Kawabata 
Report), attached as Exhibit 4 to the Request. 

38 See Kelley Drye Request, at 17–18. 
39 See Schagrin Request, at 18–19. 
40 See Kelley Drye Request, at 18–19 and 

Attachment 14. 
41 See Kelley Drye Request, at 19. 

the HRS to CRS for export to the United 
States with the purpose of evading the 
Orders.26 

C. Minor or Insignificant Process 
Domestic Producers maintain that the 

process for completing CRS from HRS is 
minor or insignificant. Under section 
781(b)(2) of the Act, the Department 
considers five factors to determine 
whether the process of assembly or 
completion is minor or insignificant. 
Domestic Producers allege that the 
production of HRS in the PRC, which is 
subsequently further processed into CRS 
in Vietnam, comprises the majority of 
the value associated with the 
merchandise imported into the United 
States, and that the processing of HRS 
into CRS in Vietnam adds relatively 
little value. 

(1) Level of Investment 
Domestic Producers contend that the 

level of investment necessary to 
construct a factory which can produce 
CRS from HRS in Vietnam is 
insignificant. In support of its 
contention, Domestic Producers 
compare the investment necessary to 
install a re-rolling facility with the 
investment necessary to produce HRS 
using a fully-integrated production 
process for melting iron and making 
steel.27 Domestic Producers estimate 
that the investment necessary to 
construct a re-rolling facility in Vietnam 
that uses HRS substrate to produce CRS 
would be between $28 million at $70 
million.28 In contrast, Domestic 
Producers estimate that the investment 
necessary to construct a fully integrated 
steel production facility, including a 
blast furnace and basic oxygen furnace, 
in the PRC would be between $295 
million and $10.1 billion.29 Domestic 
Producers also argue that using 
investment levels in the PRC for a basic 
steel making, including a blast furnace 
and basic oxygen furnace, as opposed to 
an electric arc furnace, is appropriate as 
approximately 90 percent of the steel 
production in the PRC comes from fully 
integrated steel mills.30 

(2) Level of Research and Development 
Domestic Producers assert that the 

level of research and development in 
Vietnam is either minimal or non- 
existent. Domestic Producers state that 
Vietnam is importing technology from 

other sources, rather than developing its 
own technology.31 As an example of the 
importation of technology into Vietnam, 
Domestic Producers provided evidence 
that ‘‘Dong A, a Vietnamese steel 
company, recently announced that it is 
installing European and Japanese 
equipment in a new facility that 
includes a pickling line and a cold- 
rolling mill.’’ 32 

(3) Nature of Production Process 
According to Domestic Producers, the 

production process undertaken by 
Vietnamese producers of CRS is less 
complex than steelmaking, and minimal 
in nature.33 Citing to a report from the 
ITC,34 Domestic Producers describe the 
process to produce HRS as consisting of 
three distinct states: Melting and 
refining, casting molten steel into semi- 
finished forms, and hot-rolling the semi- 
finished forms into HRS.35 In contrast, 
Domestic Producers provide 
information indicating that the 
production of CRS from HRS involves 
only cleaning and pickling, rolling, 
annealing, and tempering.36 

(4) Extent of Production Facilities in 
Vietnam 

Domestic Producers provide 
information indicating that production 
facilities in Vietnam are more limited 
compared to facilities in the PRC.37 As 
noted above, Domestic Producers 
maintain that Vietnam has no HRS 
capacity. Domestic Producers claim that 
Vietnam has fewer than a dozen large 
producers of flat steel products. 
Moreover, Domestic Producers indicate 
that Vietnam has limited production 

facilities that would allow for 
production of CRS to support the 
significant increase of imports into the 
United States from Vietnam.38 

(5) Value of Processing in Vietnam 
Domestic Producers assert that 

producing HRS in the PRC accounts for 
a large percentage of the total value of 
CRS that is produced in Vietnam using 
HRS from the PRC. Using information 
from the recent CRS investigation by the 
ITC, Domestic Producers state that the 
price of HRS is consistently between 80 
percent and 90 percent of the value of 
CRS.39 Using another approach, 
focusing solely on the cost of 
production in Vietnam, Domestic 
Producers estimate that the cost of 
manufacture for the CRS operations 
value added in Vietnam is less than ten 
percent.40 As noted above, Domestic 
Producers argue that the vast majority of 
the processing and value of CRS comes 
from HRS. The value of processing CRS 
in Vietnam is a minor part of the total 
cost of manufacture, unlikely to exceed 
20 percent of the total value. Thus, the 
value of the merchandise produced in 
China is estimated to be at least 80 
percent of the total value of the 
merchandise shipped to the United 
States.41 

D. Additional Factors To Consider in 
Determining Whether Action Is 
Necessary 

Section 781(b)(3) of the Act directs 
the Department to consider additional 
factors in determining whether to 
include merchandise assembled or 
completed in a foreign country within 
the scope of the order, such as: ‘‘(A) the 
pattern of trade, including sourcing 
patterns, (B) whether the manufacturer 
or exporter of the merchandise . . . is 
affiliated with the person who uses the 
merchandise. . . to assemble or 
complete in the foreign country the 
merchandise that is subsequently 
imported into the United States, and (C) 
whether imports into the foreign 
country of the merchandise. . . have 
increased after the initiation of the 
investigation which resulted in the 
issuance of such order or finding.’’ 

(1) Pattern of Trade 
Domestic Producers provide 

information reflecting that at the time 
the petitions were filed for the original 
investigations of CRS from the PRC, 
Vietnam was not a source of U.S. 
imports of CRS in 2014. Domestic 
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42 See Kelley Drye Request, at 19–20 and 
Attachment 1. 

43 Id., at 20 
44 Id. 
45 Id., at 5–6. 
46 See Schagrin Request, at 11–14; see also Kelley 

Drye Request, at 21 and Attachment 3. 
47 See Schagrin Request, at 9; see also Kelly Dry 

Request, at 8 and Attachment 1. 

48 See Schagrin Request, at 6 and 11–18 and 
Exhibits 1–2, 4–5, 7 and 13; see also Kelly Dry 
Request, at 8–11 and Attachments 1–5. 

Producers provide information 
reflecting imports of CRS from Vietnam 
to the United States through July 2015 
were low.42 However, subsequent to the 
preliminary injury determination by the 
ITC, the final quarter of 2015 saw 
increased imports of CRS from Vietnam 
to the United States.43 Domestic 
Producers provide information 
demonstrating that after the 
Department’s preliminary affirmative 
CVD determination for CRS from the 
PRC in December 2015, imports of CRS 
from Vietnam into the United States 
surged dramatically.44 Domestic 
Producers further provide evidence that 
imports of CRS from the PRC to the 
United States decreased substantially 
over the same time period.45 No other 
factual information on the record 
contradicts this claim. 

(2) Affiliation 
Domestic Producers have not 

provided any allegation of affiliation 
between producers of HRS in the PRC 
and producers of CRS in Vietnam. 

(3) Increase of HRS Shipments From the 
PRC to Vietnam After Initiations of the 
AD and CVD Investigations of CRS From 
the PRC 

Domestic Producers presented 
evidence indicating that imports of HRS 
from the PRC to Vietnam have increased 
since the initiation of the investigations 
of CRS from the PRC.46 No other factual 
information on the record contradicts 
this claim. 

Analysis of the Allegations 
Based on our analysis of Domestic 

Producers anti-circumvention 
allegations and the information 
provided therein, the Department 
determines that anti-circumvention 
inquiries of the AD and CVD orders on 
CRS from the PRC are warranted. 

With regard to whether the 
merchandise from Vietnam is of the 
same class or kind as the merchandise 
produced in the PRC, Domestic 
Producers presented information to the 
Department indicating that, pursuant to 
section 781(b)(1)(A) of the Act, the 
merchandise being produced in and/or 
exported from Vietnam is of the same 
class or kind as CRS produced in the 
PRC, which is subject to the Orders.47 
Consequently, the Department finds that 

Domestic Producers provided sufficient 
information in their requests regarding 
the class or kind of merchandise to 
support the initiation of these anti- 
circumvention inquiries. 

With regard to completion or 
assembly of merchandise in a foreign 
country, pursuant to section 781(b)(1)(B) 
of the Act, Domestic Producers also 
presented information to the 
Department indicating that the CRS 
exported from Vietnam to the United 
States is produced in Vietnam using 
HRS from the PRC.48 We find that the 
information presented by Domestic 
Producers regarding this criterion 
supports its request to initiate these 
anti-circumvention inquiries. 

The Department finds that Domestic 
Producers sufficiently addressed the 
factors described in section 781(b)(1)(C) 
and 781(b)(2) of the Act regarding 
whether the process of assembly or 
completion of CRS in Vietnam is minor 
or insignificant. In particular, 
information in Domestic Producers’ 
submission indicates that: (1) The level 
of investment in re-rolling facilities is 
minimal when compared with the level 
of investment for basic steel making 
facilities; (2) there is little or no research 
and development taking place in 
Vietnam; (3) the CRS production 
processes involve the simple processing 
of HRS from a country subject to the 
Orders; (4) the CRS production facilities 
in Vietnam are more limited compared 
to facilities in the PRC; and (5) the value 
of the processing performed in Vietnam 
is a small proportion of the value of the 
CRS imported into the United States, as 
the production of HRS in the PRC 
accounts for 80 to 90 percent of the 
value of finished CRS. 

With respect to the value of the 
merchandise produced in the PRC, 
pursuant to section 781(b)(1)(D) of the 
Act, Domestic Producers relied on 
published sources, a simulated cost 
structure for producing CRS in Vietnam, 
and arguments in the ‘‘minor or 
insignificant process’’ portion of its anti- 
circumvention allegation to indicate 
that the value of the key material, HRS, 
produced in the PRC may be significant 
relative to the total value of the CRS 
exported to the United States. We find 
that this information adequately meets 
the requirements of this factor, as 
discussed above, for the purposes of 
initiating these anti-circumvention 
inquiries. 

Finally, with respect to the additional 
factors listed under section 781(b)(3) of 
the Act, we find that Domestic 

Producers presented evidence 
indicating that shipments of CRS from 
Vietnam to the United States increased 
since the imposition of the Orders and 
that shipments of HRS from the PRC to 
Vietnam also increased since the Orders 
took effect, further supporting initiation 
of these anti-circumvention inquiries. 
Accordingly, we are initiating a formal 
anti-circumvention inquiry concerning 
the AD and CVD Orders on CRS from 
the PRC, pursuant to section 781(b) of 
the Act. 

In connection with these anti- 
circumvention inquiries, in order to 
determine, (1) the extent to which PRC- 
sourced HRS is further processed into 
CRS in Vietnam before shipment to the 
United States, (2) the extent to which a 
country-wide finding applicable to all 
exports might be warranted, as alleged 
by Domestic Producers, and (3) whether 
the process of turning PRC-sourced HRS 
into CRS is minor or insignificant, the 
Department intends to issue 
questionnaires to solicit information 
from interested parties. The Department 
intends to issue questionnaires to solicit 
information from the Vietnamese 
producers and exporters concerning 
their shipments of CRS to the United 
States and the origin of the imported 
HRS being processed into CRS. A 
company’s failure to respond 
completely to the Department’s requests 
for information may result in the 
application of partial or total facts 
available, pursuant to section 776(a) of 
the Act, which may include adverse 
inferences, pursuant to section 776(b) of 
the Act. 

While we believe sufficient factual 
information has been submitted by 
Domestic Producers supporting their 
request for inquiries, we do not find that 
the record supports the simultaneous 
issuance of a preliminary ruling. Such 
inquiries are by their nature typically 
complicated and can require 
information regarding production in 
both the country subject to the order 
and the third country completing the 
product. As noted above, the 
Department intends to request 
additional information regarding the 
statutory criteria to determine whether 
shipments of CRS from Vietnam are 
circumventing the AD and CVD orders 
on CRS from the PRC. Thus, with 
further development of the record 
required before a preliminary ruling can 
be issued, the Department does not find 
it appropriate to issue a preliminary 
ruling at this time. 

Notification to Interested Parties 
In accordance with 19 CFR 

351.225(e), the Department finds that 
the issue of whether a product is 
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1 See Welded Stainless Pressure Pipe from India: 
Final Determination of Sales at Less Than Fair 
Value, 81 FR 66921 (September 29, 2016) (‘‘AD 
Final Determination’’). See also Countervailing 
Duty Investigation of Welded Stainless Pressure 
Pipe from India: Final Affirmative Determination, 
81 FR 66925 (September 29, 2016) (‘‘CVD Final 
Determination’’). 

2 See Letter to Christian Marsh, Deputy Assistant 
Secretary, from Irving Williamson, Chairman of the 
U.S. International Trade Commission, regarding 
antidumping and countervailing duty investigations 
concerning imports of welded stainless pressure 
pipe from India (Investigation Nos 701–TA–548 and 
731–TA–1298), dated November 9, 2016 (‘‘ITC 
Letter’’). 

3 See Welded Stainless Pressure Pipe from India: 
Affirmative Preliminary Determination of Sales at 
Less Than Fair Value and Postponement of Final 
Determination, 81 FR 28824 (May 10, 2016) (‘‘AD 
Preliminary Determination’’). 

included within the scope of an order 
cannot be determined based solely upon 
the application and the descriptions of 
the merchandise. Accordingly, the 
Department will notify by mail all 
parties on the Department’s scope 
service list of the initiation of these anti- 
circumvention inquiries. In addition, in 
accordance with 19 CFR 351.225(f)(1)(i) 
and (ii), in this notice of initiation 
issued under 19 CFR 351.225(e), we 
have included a description of the 
product that is the subject of these anti- 
circumvention inquiries (i.e., CRS that 
contains the characteristics as provided 
in the scope of the Orders) and an 
explanation of the reasons for the 
Department’s decision to initiate an 
anti-circumvention inquiry, as provided 
above. 

In accordance with 19 CFR 
351.225(l)(2), if the Department issues a 
preliminary affirmative determination, 
we will then instruct U.S. Customs and 
Border Protection to suspend 
liquidation and require a cash deposit of 
estimated antidumping and 
countervailing duties, at the applicable 
rate, for each unliquidated entry of the 
merchandise at issue, entered or 
withdrawn from warehouse for 
consumption on or after the date of 
initiation of the inquiry. The 
Department will establish a schedule for 
questionnaires and comments on the 
issues. In accordance with section 781(f) 
of the Act and 19 CFR 351.225(f)(5), the 
Department intends to issue its final 
determination within 300 days of the 
date of publication of this initiation. 

This notice is published in 
accordance with 19 CFR 351.225(f). 

Dated: November 4, 2016. 
Paul Piquado, 
Assistant Secretary for Enforcement and 
Compliance. 
[FR Doc. 2016–27850 Filed 11–16–16; 8:45 am] 

BILLING CODE 3510–DS–P 

DEPARTMENT OF COMMERCE 

International Trade Administration 

[A–533–867, C–533–868] 

Welded Stainless Pressure Pipe From 
India: Antidumping Duty and 
Countervailing Duty Orders 

AGENCY: Enforcement and Compliance, 
International Trade Administration, 
Department of Commerce. 
SUMMARY: Based on affirmative final 
determinations by the Department of 
Commerce (‘‘Department’’) and the 
International Trade Commission 
(‘‘ITC’’), the Department is issuing 
antidumping duty (‘‘AD’’) and 

countervailing duty (‘‘CVD’’) orders on 
welded stainless pressure pipe 
(‘‘WSPP’’) from India. 
DATES: Effective November 17, 2016. 
FOR FURTHER INFORMATION CONTACT: Alex 
Rosen at (202) 482–7814 or Mandy 
Mallot at (202) 482–6430, AD/CVD 
Operations, Office III, Enforcement and 
Compliance, U.S. Department of 
Commerce, 1401 Constitution Avenue 
NW., Washington, DC 20230. 
SUPPLEMENTARY INFORMATION: 

Background 

In accordance with sections 705(d) 
and 735(d) of the Tariff Act of 1930, as 
amended (‘‘Act’’), on September 29, 
2016, the Department published its 
affirmative final determination of sales 
at less than fair value (‘‘LTFV’’) and its 
affirmative final determination that 
countervailable subsidies are being 
provided to producers and exporters of 
WSPP from India.1 On November 9, 
2016, the ITC notified the Department of 
its final affirmative determination that 
an industry in the United States is 
materially injured by reason of LTFV 
imports and subsidized imports of 
WSPP from India, within the meaning of 
sections 735(b)(1)(A)(i) and 
705(b)(1)(A)(i) of the Act.2 

Scope of the Orders 

The merchandise covered by these 
orders is circular welded austenitic 
stainless pressure pipe not greater than 
14 inches in outside diameter. For 
purposes of this scope, references to size 
are in nominal inches and include all 
products within tolerances allowed by 
pipe specifications. This merchandise 
includes, but is not limited to, the 
American Society for Testing and 
Materials (‘‘ASTM’’) A–312 or ASTM 
A–778 specifications, or comparable 
domestic or foreign specifications. 
ASTM A–358 products are only 
included when they are produced to 
meet ASTM A–312 or ASTM A–778 
specifications, or comparable domestic 
or foreign specifications. 

Excluded from the scope are: (1) 
Welded stainless mechanical tubing, 

meeting ASTM A–554 or comparable 
domestic or foreign specifications; (2) 
boiler, heat exchanger, superheater, 
refining furnace, feedwater heater, and 
condenser tubing, meeting ASTM A– 
249, ASTM A–688 or comparable 
domestic or foreign specifications; and 
(3) specialized tubing, meeting ASTM 
A–269, ASTM A–270 or comparable 
domestic or foreign specifications. 

The subject imports are normally 
classified in subheadings 7306.40.5005, 
7306.40.5040, 7306.40.5062, 
7306.40.5064, and 7306.40.5085 of the 
Harmonized Tariff Schedule of the 
United States (‘‘HTSUS’’). They may 
also enter under HTSUS subheadings 
7306.40.1010, 7306.40.1015, 
7306.40.5042, 7306.40.5044, 
7306.40.5080, and 7306.40.5090. The 
HTSUS subheadings are provided for 
convenience and customs purposes 
only; the written description of the 
scope of these orders is dispositive. 

Antidumping Duty Order 
In accordance with sections 

735(b)(1)(A)(i) and 735(d) of the Act, the 
ITC has notified the Department of its 
final determination that an industry in 
the United States is materially injured 
by reason of imports of WSPP that are 
subsidized by the government of India 
and sold in the United States at LTFV. 
Therefore, in accordance with section 
735(c)(2) of the Act, we are publishing 
this antidumping duty order. Because 
the ITC determined that imports of 
WSPP from India are materially injuring 
a U.S. industry, unliquidated entries of 
such merchandise from India, entered or 
withdrawn from warehouse for 
consumption, are subject to the 
assessment of antidumping duties. 

In accordance with section 736(a)(1) 
of the Act, the Department will direct 
U.S. Customs and Border Protection 
(‘‘CBP’’) to assess, upon further 
instruction by the Department, 
antidumping duties equal to the amount 
by which the normal value of the 
merchandise exceeds the export price 
(or constructed export price) of the 
merchandise, for all relevant entries of 
WSPP from India. Antidumping duties 
will be assessed on unliquidated entries 
of WSPP from India entered, or 
withdrawn from warehouse, for 
consumption on or after May 10, 2016, 
the date of publication of the AD 
Preliminary Determination,3 but will 
not include entries occurring after the 
expiration of the provisional measures 
period and before publication of the 
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4 Id. 
5 Id. 
6 See, e.g., Certain Corrosion-Resistant Steel 

Products From India, Italy, the People’s Republic of 
China, the Republic of Korea and Taiwan: 
Amended Final Affirmative Antidumping 
Determination for India and Taiwan, and 
Antidumping Duty Orders, 81 FR 48390 (July 25, 
2016). 

7 See AD Final Determination, 81 FR at 66922 
(describing the adjustments to the AD margins in 
more detail); see also sections 772(c)(1)(C) and 
777A(f) of the Act, respectively. Unlike in 
administrative reviews, the Department calculates 
the adjustment for export subsidies in 
investigations not in the margin calculation 
program, but in the cash deposit instructions issued 
to CBP. See, e.g., Notice of Final Determination of 

Sales at Less Than Fair Value, and Negative 
Determination of Critical Circumstances: Certain 
Lined Paper Products from India, 71 FR 45012 
(August 8, 2006), and accompanying Issues and 
Decision Memorandum at Comment 1. 

8 See CVD Final Determination. 
9 See ITC Letter. 
10 See CVD Preliminary Determination. 
11 See CVD Final Determination. 

ITC’s final injury determination, as 
further described below. 

Provisional Measures (AD) 
Section 733(d) of the Act states that 

instructions issued pursuant to an 
affirmative preliminary determination 
may not remain in effect for more than 
four months, except where exporters 
representing a significant proportion of 
exports of the subject merchandise 
request the Department to extend that 
four-month period to no more than six 
months. At the request of exporters that 
account for a significant proportion of 
WSPP from India, the Department 
extended the four-month period to six 
months.4 In the underlying 
investigation, the Department published 
the AD Preliminary Determination on 
May 10, 2016.5 Therefore, the extended 
period, beginning on the date of the 
publication of the AD Preliminary 
Determination, ended on November 5, 
2016. Furthermore, section 737(b) of the 
Act states that definitive duties are to 
begin on the date of publication of the 
ITC’s final injury determination. 

Therefore, in accordance with section 
733(d) of the Act and our practice,6 we 
will instruct CBP to terminate the 
suspension of liquidation and to 
liquidate, without regard to 

antidumping duties, unliquidated 
entries of WSPP from India entered, or 
withdrawn from warehouse, for 
consumption after November 5, 2016, 
until and through the day preceding the 
date of publication of the ITC’s final 
injury determination in the Federal 
Register. Suspension of liquidation will 
resume on the date of publication of the 
ITC’s final determination in the Federal 
Register. 

Continuation of Suspension of 
Liquidation (AD) 

In accordance with section 
735(c)(1)(B) of the Act, we will instruct 
CBP to continue to suspend liquidation 
on entries of subject merchandise from 
India. These instructions suspending 
liquidation will remain in effect until 
further notice. 

We will also instruct CBP to require 
cash deposits equal to the amounts as 
indicated below, except for Sunrise 
Stainless Pvt. Ltd. and Sun Mark 
Stainless Pvt. Ltd. (collectively, 
‘‘Sunrise Group’’), which are adjusted 
for certain countervailable subsidies, 
where appropriate, as described below.7 
Because Sunrise Group has an estimated 
weighted-average final dumping margin 
of zero, we are directing CBP to 
terminate suspension of liquidation of 

entries of WSPP produced and exported 
by this entity. In addition, subject 
merchandise produced and exported by 
Sunrise Group will be excluded from 
the antidumping duty order. 
Accordingly, effective on the date of 
publication of the ITC’s final affirmative 
injury determination, CBP will require, 
at the same time as importers would 
normally deposit estimated duties on 
this subject merchandise, a cash deposit 
equal to the estimated duties on this 
subject merchandise, a cash deposit 
equal to the estimated weighted-average 
dumping margins listed below. The ‘‘All 
Others’’ rate applies to all exporters of 
subject merchandise not specifically 
listed. For the purpose of determining 
cash deposit rates, the estimated 
weighted-average dumping margins for 
imports of subject merchandise have 
been adjusted, as appropriate, for export 
subsidies found in the final 
determination of the companion 
countervailing duty investigation of this 
merchandise.8 

Estimated Weighted-Average 
Antidumping Duty Margin 

The weighted-average antidumping 
duty margin percentages are as follows: 

Exporter/producer 

Weighted- 
average 
margin 

(%) 

Cash-deposit 
rate 
(%) 

Steamline Industries Ltd .......................................................................................................................................... 12.66 10.17 
All Others ................................................................................................................................................................. 12.66 8.35 

Countervailing Duty Order 

In accordance with sections 
705(b)(1)(A)(i) and 705(d) of the Act, the 
ITC notified the Department of its final 
determination that the industry in the 
United States producing WSPP is 
materially injured by reason of 
subsidized imports of WSPP from 
India.9 Therefore, in accordance with 
section 705(c)(2) and 706(a) of the Act, 
we are publishing this countervailing 
duty order. 

Pursuant to section 706(a) of the Act, 
the Department will direct CBP to 
assess, upon further instruction by the 
Department, countervailing duties on 
unliquidated entries of WSPP entered, 

or withdrawn from warehouse, for 
consumption on or after March 11, 
2016, the date on which the Department 
published its affirmative preliminary 
countervailing duty determination in 
the Federal Register,10 and before July 
9, 2016, the effective date on which the 
Department instructed CBP to 
discontinue the suspension of 
liquidation in accordance with section 
703(d) of the Act.11 Section 703(d) of the 
Act states that the suspension of 
liquidation pursuant to a preliminary 
determination may not remain in effect 
for more than four months. Therefore, 
entries of WSPP made on or after July 
9, 2016, and prior to the date of 

publication of the ITC’s final 
determination in the Federal Register 
are not liable for the assessment of 
countervailing duties, due to the 
Department’s discontinuation, effective 
July 9, 2016, of the suspension of 
liquidation. 

Suspension of Liquidation (CVD) 
In accordance with section 706 of the 

Act, the Department will direct CBP to 
reinstitute suspension of liquidation, 
effective on the date of publication of 
the ITC’s notice of final determination 
in the Federal Register, and to assess, 
upon further instruction by the 
Department pursuant to section 
706(a)(1) of the Act, countervailing 
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12 See CVD Preliminary Determination, in which 
we determined that Sunrise Stainless Private 
Limited, Sun Mark Stainless Pvt. Ltd., and Shah 
Foils Ltd. are entitled to the same subsidy rate. 

1 See Letter to the Department of Commerce from 
Salvi Chemical Industries Limited regarding 
‘‘Glycine from the People’s Republic of China: 
Request for Changed Circumstances Review,’’ dated 
July 18, 2016. 

2 Id. 
3 See Glycine From the People’s Republic of 

China: Final Partial Affirmative Determination of 
Circumvention of the Antidumping Duty Order, 77 
FR 73426 (December 10, 2012) (Circumvention 
Notice) and accompanying Issues and Decision 
Memorandum for the Final Determination of the 
Anti-Circumvention Inquiry of the Antidumping 
Duty Order on Glycine from the People’s Republic 
of China. See also Antidumping Duty Order: 
Glycine From the People’s Republic of China, 60 FR 
16116 (March 29, 1995) (Order) and Final Scope 
Ruling Concerning the Antidumping Duty Order on 
Glycine from the People’s Republic of China, 
Memorandum from Richard Weible to Gary 
Taverman, dated December 3, 2012 (Final Scope 
Ruling). 

4 See Circumvention Notice and Final Scope 
Ruling. 

5 See Final Scope Ruling. 
6 Id. 
7 See Letter to the Department of Commerce from 

GEO Specialty Chemicals, Inc. regarding ‘‘Glycine 
from the People’s Republic of China: GEO’s 
Opposition to Salvi’s Request for Changed 
Circumstances Review,’’ dated July 26, 2016. 

8 See Letter from the Department of Commerce to 
Salvi Chemical Industries Limited regarding 
‘‘Request for Changed Circumstances Review— 
Glycine from the People’s Republic of China,’’ 
dated August 29, 2016. 

9 See Letter from the Department of Commerce to 
Salvi Chemical Industries Limited, dated September 
9, 2016 and Letter to the Department of Commerce 
from Salvi Chemical Industries Limited regarding 
‘‘Glycine from the People’s Republic of China: 
Changed Circumstances Review Response,’’ dated 
September 26, 2016. 

10 See Letter to the Department of Commerce from 
GEO Specialty Chemicals, Inc. regarding ‘‘Glycine 
from the People’s Republic of China: GEO’s 
Comments Regarding Salvi’s September 26, 2016 
Response to the Department September 9, 2016 
Questionnaire,’’ dated October 6, 2016. 

11 See Memorandum to The File from Dena 
Crossland, International Trade Analyst, AD/CVD 
Operations, Office VI, Enforcement and 
Compliance, regarding ‘‘Antidumping Duty 
Administrative Review of Glycine from the People’s 
Republic of China’’ and on the subject of ‘‘Changed 
Circumstances Review Deadline,’’ dated October 13, 
2016. 

12 See Letter to the Department of Commerce from 
Salvi Chemical Industries Limited regarding 
‘‘Glycine from the People’s Republic of China: 
Changed Circumstances Review; Placing 
Information from the 2014–2015 Administrative 

duties for each entry of the subject 
merchandise in an amount based on the 
net countervailable subsidy rates for the 
subject merchandise. The Department 
will also direct CBP to require a cash 
deposit for each entry of subject 
merchandise in an amount equal to the 
net countervailable subsidy rates listed 
below. The all-others rate applies to all 
producers and exporters of subject 
merchandise not specifically listed. 

Exporter/producer 
Subsidy 

rate 
(%) 

Steamline Industries Limited ...... 3.13 
Sunrise Stainless Private Lim-

ited/Sun Mark Stainless Pvt. 
Ltd./Shah Foils Ltd.12 .............. 6.22 

All-Others .................................... 4.65 

Notification to Interested Parties 
This notice constitutes the AD and 

CVD orders with respect to WSPP from 
India pursuant to sections 736(a) and 
706(a) of the Act. Interested parties can 
find an updated list of orders currently 
in effect by either visiting http://
enforcement.trade.gov/stats/ 
iastats1.html or by contacting the 
Department’s Central Records Unit, 
Room B8024 of the main Commerce 
Building. 

These orders are published in 
accordance with sections 706(a), 736(a), 
and 777(i) of the Act, and 19 CFR 
351.211(b). 

Dated: November 14, 2016. 
Paul Piquado, 
Assistant Secretary for Enforcement and 
Compliance. 
[FR Doc. 2016–27846 Filed 11–16–16; 8:45 am] 

BILLING CODE 3510–DS–P 

DEPARTMENT OF COMMERCE 

International Trade Administration 

[A–570–836] 

Glycine From the People’s Republic of 
China: Initiation of Antidumping Duty 
Changed Circumstances Review 

AGENCY: Enforcement and Compliance, 
International Trade Administration, 
Department of Commerce. 
SUMMARY: In response to a request from 
Salvi Chemical Industries Ltd. (Salvi), 
the Department of Commerce (the 
Department) is initiating a changed 
circumstances review of the 
antidumping duty order on glycine from 
the People’s Republic of China (PRC). 

DATES: Effective November 17, 2016. 
FOR FURTHER INFORMATION CONTACT: 
Dena Crossland or Brian Davis, AD/CVD 
Operations, Office VI, Enforcement and 
Compliance, International Trade 
Administration, U.S. Department of 
Commerce, 14th Street and Constitution 
Avenue NW., Washington, DC 20230; 
telephone: (202) 482–3362 or (202) 482– 
7924, respectively. 
SUPPLEMENTARY INFORMATION: 

Background 

On July 18, 2016, the Department 
received a request from Salvi to initiate 
a changed circumstances review in 
order for the Department to determine 
that the glycine produced by Salvi is no 
longer processed from PRC-origin 
glycine.1 Additionally, Salvi requests 
that the Department determine that 
importers of glycine from Salvi are 
eligible to participate in a certification 
process.2 Salvi refers to an anti- 
circumvention inquiry, where the 
Department determined that Salvi was 
processing Chinese glycine, and that 
glycine processed in India of Chinese 
origin does not change country of origin, 
and, therefore, Salvi had circumvented 
the Order.3 As part of our 
determination, we stated that Salvi 
could not take part in a certification 
process, whereby Salvi’s importers 
could certify that they had not imported 
Chinese-origin glycine and would not be 
subject to the antidumping duty rate for 
Chinese glycine.4 This certification 
process was established to ensure that 
merchandise entering the United States 
from India was properly identified as 
subject or non-subject merchandise. 
However, we also stated that Salvi could 
request an administrative review or a 
changed circumstances review to show 
that it is no longer processing PRC- 
glycine and exporting such glycine from 

India.5 If the Department determined 
that Salvi is no longer processing PRC- 
origin glycine, and instead is producing 
glycine from raw materials of non-PRC 
origin, the Department could allow the 
importers of Salvi’s product to certify 
that the glycine being produced and 
exported is not processed PRC-origin 
glycine.6 

On July 26, 2016, the Department 
received comments from domestic 
interested party, GEO Specialty 
Chemicals, Inc. (GEO), regarding Salvi’s 
request.7 On August 29, 2016, we 
extended the deadline to initiate until 
October 17, 2016, in order to collect 
information and legible exhibits from 
Salvi, because it did not submit a 
sufficient response, and to consider 
interested parties’ comments.8 On 
September 9, 2016, we issued a 
questionnaire to Salvi, to which it 
responded on September 26, 2016.9 On 
October 6, 2016, GEO submitted 
comments on Salvi’s questionnaire 
response.10 On October 13, 2016, we 
determined that we had a sufficient 
request from Salvi and that the deadline 
for initiating a changed circumstances 
review should be November 10, 2016.11 
On October 20, 2016, Salvi placed on 
the record certain information issued by 
the Department in the recently 
completed 2014–2015 administrative 
review under this antidumping duty 
order.12 On October 27, 2016, GEO 
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Review on the Administrative Record,’’ dated 
October 20, 2016; and Glycine From the People’s 
Republic of China: Final Results of Antidumping 
Duty Administrative Review; 2014–2015, 81 FR 
72567 (October 20, 2016) and corresponding ‘‘Issues 
and Decision Memorandum for the Final Results of 
the Administrative Review of the Antidumping 
Duty Order on Glycine from the People’s Republic 
of China; 2014–2015.’’ 

13 See Letter to the Department of Commerce from 
GEO Specialty Chemicals, Inc. regarding ‘‘Glycine 
from the People’s Republic of China: GEO’s 
Comments Regarding Salvi’s October 20, 2016 
Placement of Information from the 2014–2015 
Administrative Review on the Record,’’ dated 
October 27, 2016. 

14 In separate scope rulings, the Department 
determined that: (a) D(-) Phenylglycine Ethyl Dane 
Salt is outside the scope of the order and (b) PRC- 
glycine exported from India remains the same class 
or kind of merchandise as the PRC-origin glycine 
imported into India. See Notice of Scope Rulings 
and Anticircumvention Inquiries, 62 FR 62288 
(November 21, 1997) and Circumvention Notice, 
respectively. 

15 See Order. 

provided comments on Salvi’s October 
20, 2016 submission.13 

Scope of the Order 
The product covered by this 

antidumping duty order is glycine, 
which is a free-flowing crystalline 
material, like salt or sugar. Glycine is 
produced at varying levels of purity and 
is used as a sweetener/taste enhancer, a 
buffering agent, reabsorbable amino 
acid, chemical intermediate, and a metal 
complexing agent. This proceeding 
includes glycine of all purity levels. 
Glycine is currently classified under 
subheading 2922.49.4020 of the 
Harmonized Tariff Schedule of the 
United States (HTSUS).14 Although the 
HTSUS subheading is provided for 
convenience and customs purposes, the 
written description of the merchandise 
under the order is dispositive.15 

Initiation of Changed Circumstances 
Review 

Pursuant to section 751(b)(1) of the 
Tariff Act of 1930, as amended (the Act), 
the Department will conduct a changed 
circumstances review upon receipt of 
information concerning, or a request 
from an interested party of, an 
antidumping duty order which shows 
changed circumstances sufficient to 
warrant a review of the order. In 
accordance with 19 CFR 351.216(d), 
based on the information provided by 
Salvi, the Department finds that there is 
sufficient information to initiate a 
changed circumstances review. 
Therefore, we are initiating a changed 
circumstances review pursuant to 
section 751(b)(1) of the Act and 19 CFR 
351.216(d) to determine whether Salvi 
is no longer processing PRC-origin 
glycine, and instead is producing 
glycine from raw materials of non-PRC 
origin, and whether it should be able to 

participate in the certification process 
described in the Final Scope Ruling. 
The Department intends to publish in 
the Federal Register a notice of 
preliminary results of the antidumping 
duty changed circumstances review in 
accordance with 19 CFR 351.221(b)(4) 
and 19 CFR 351.221(c)(3)(i), which will 
set forth the Department’s preliminary 
factual and legal conclusions. The 
Department will issue its final results of 
review in accordance with the time 
limits set forth in 19 CFR 351.216(e). 

This notice is in accordance with 
section 751(b)(1) of the Act. 

Dated: November 10, 2016. 
Christian Marsh, 
Deputy Assistant Secretary for Antidumping 
and Countervailing Duty Operations. 
[FR Doc. 2016–27660 Filed 11–16–16; 8:45 am] 

BILLING CODE 3510–DS–P 

DEPARTMENT OF COMMERCE 

National Oceanic and Atmospheric 
Administration 

Submission for OMB Review; 
Comment Request 

The Department of Commerce will 
submit to the Office of Management and 
Budget (OMB) for clearance the 
following proposal for collection of 
information under the provisions of the 
Paperwork Reduction Act (44 U.S.C. 
Chapter 35). 

Agency: National Oceanic and 
Atmospheric Administration (NOAA). 

Title: Green Sturgeon ESA 4(d) Rule 
Take Exceptions and Exemptions. 

OMB Control Number: 0648–0613. 
Form Number(s): None. 
Type of Request: Regular (extension of 

a currently approved information 
collection). 

Number of Respondents: 46. 
Average Hours per Response: Written 

notification describing research, 
monitoring or habitat restoration 
activities, 40 hours; development of 
fisheries management and evaluation 
plans or state 4(d) research programs, 40 
hours; reports, 5 hours; development of 
a tribal fishery management plan, 20 
hours. 

Burden Hours: 1,760. 
Needs and Uses: This request is for an 

extension of a currently approved 
information collection. 

The Southern Distinct Population 
Segment of North American green 
sturgeon (Acipenser medirostris; 
hereafter, ‘‘Southern DPS’’) was listed as 
a threatened species in April 2006. 
Protective regulations under section 4(d) 
of the ESA were promulgated for the 
species on June 2, 2010 (75 FR 30714) 

(the final ESA 4(d) Rule). To comply 
with the ESA and the protective 
regulations, entities must obtain take 
authorization prior to engaging in 
activities involving take of Southern 
DPS fish unless the activity is covered 
by an exception or exemption. Certain 
activities described in the ‘‘exceptions’’ 
provision of 50 CFR 223.210(b) are not 
subject to the take prohibitions if they 
adhere to specific criteria and reporting 
requirements. Under the ‘‘exemption’’ 
provision of 50 CFR 223.210(c), the take 
prohibitions do not apply to scientific 
research, scientific monitoring, and 
fisheries activities conducted under an 
approved 4(d) program or plan; 
similarly, take prohibitions do not apply 
to tribal resource management activities 
conducted under a Tribal Plan for 
which the requisite determinations 
described in 50 CFR 223.102(c)(3) have 
been made. 

To ensure that activities qualify under 
exceptions to or exemptions from the 
take prohibitions, local, state, and 
federal agencies, non-governmental 
organizations, academic researchers, 
and private organizations are asked to 
voluntarily submit detailed information 
regarding their activity on a schedule to 
be determined by National Marine 
Fisheries Service (NMFS) staff. This 
information is used by NMFS to (1) 
track the number of Southern DPS fish 
taken as a result of each action; (2) 
understand and evaluate the cumulative 
effects of each action on the Southern 
DPS; and (3) determine whether 
additional protections are needed for 
the species, or whether additional 
exceptions may be warranted. NMFS 
designed the criteria to ensure that 
plans meeting the criteria would 
adequately limit impacts on threatened 
Southern DPS fish, such that additional 
protections in the form of a federal take 
prohibition would not be necessary and 
advisable. 

Affected Public: Not-for-profit 
institutions; State, Local, or Tribal 
government; business or other for-profit 
organizations. 

Frequency: On occasion, annually and 
biennially. 

Respondent’s Obligation: Required to 
obtain or retain benefits. 

This information collection request 
may be viewed at reginfo.gov. Follow 
the instructions to view Department of 
Commerce collections currently under 
review by OMB. 

Written comments and 
recommendations for the proposed 
information collection should be sent 
within 30 days of publication of this 
notice to OIRA_Submission@
omb.eop.gov or fax to (202) 395–5806. 
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Dated: November 14, 2016. 
Sarah Brabson, 
NOAA PRA Clearance Officer. 
[FR Doc. 2016–27632 Filed 11–16–16; 8:45 am] 

BILLING CODE 3510–22–P 

DEPARTMENT OF COMMERCE 

National Oceanic and Atmospheric 
Administration 

RIN 0648–XF031 

Revised National Environmental Policy 
Act Implementing Procedures 

AGENCY: National Oceanic and 
Atmospheric Administration, 
Department of Commerce. 
ACTION: Notice of availability; request 
for comments. 

SUMMARY: The National Oceanic and 
Atmospheric Administration (NOAA) 
publishes this notice to request 
comments on its draft Companion 
Manual to NOAA Administrative Order 
NAO 216–6A (‘‘Companion Manual’’) 
containing policy and procedures for 
implementing the National 
Environmental Policy Act (NEPA) and 
related authorities. Included in the 
Companion Manual are NOAA’s 
proposed revised categorical exclusions 
(CE) and related extraordinary 
circumstances. Pursuant to Council on 
Environmental Quality (CEQ) 
regulations, NOAA is soliciting 
comments on its proposed procedures 
from members of the interested public. 
Additionally, in this notice, NOAA is 
providing a synopsis of the proposed 
changes to NOAA’s CEs to assist the 
public in reviewing those changes. 
DATES: Comments on the revised NEPA 
procedures must be received by 
December 19, 2016. 
ADDRESSES: Comments on NOAA’s 
proposed NEPA procedures may be 
submitted through one of these 
methods: (1) Electronic Submission of 
Comments: Submit electronic comments 
via the Federal e-Rulemaking Portal. Go 
to www.regulations.gov/ 
#!docketDetail;D=NOAA-HQ-2016-0145, 
click the ‘‘Comment Now!’’ icon, 
complete the required fields, and enter 
or attach your comments; (2) Mail: Send 
to NOAA NEPA Coordinator, Attention 
Katherine Renshaw, 1315 East-West 
Highway, Room 15132, Silver Spring, 
MD 20910. 

Instructions: NOAA may not consider 
comments if they are sent by any other 
method, to any other address or 
individual, or received after the 
comment period ends. All comments 
received are a part of the public record 

and NOAA will generally post for 
public viewing on www.regulations.gov 
without change. All personal identifying 
information (e.g., name, address, etc.), 
confidential business information, or 
otherwise sensitive information 
submitted voluntarily by the sender is 
publicly accessible. NOAA will accept 
anonymous comments (enter ‘‘N/A’’ in 
the required fields if you wish to remain 
anonymous). NOAA will make this 
notice and the draft Companion Manual 
available online for public inspection at 
http://www.nepa.noaa.gov. 
FOR FURTHER INFORMATION CONTACT: 
Please send questions by email to 
noaa.nepa@noaa.gov; or contact Rachel 
Lipsy at 301–427–8247. 
SUPPLEMENTARY INFORMATION: 

Background 

NEPA (42 U.S.C. 4321 et seq.) 
declares a national policy to promote 
efforts that will prevent or eliminate 
damage to the environment, stimulate 
the health and welfare of man, and 
enrich the understanding of the 
ecological systems and natural resources 
important to the United States. NEPA 
also established the CEQ to, among 
other things, analyze and interpret 
environmental trends and information, 
to review and appraise programs and 
activities of the Federal government in 
light of NEPA’s purpose, and to develop 
policies to promote the improvement of 
environmental quality. As part of these 
responsibilities, the CEQ promulgated 
regulations to implement NEPA (see 40 
CFR part 1500 et seq.). Those 
regulations direct Federal agencies to 
adopt procedures for implementing 
NEPA and to review and revise those 
policies and procedures as necessary to 
ensure full compliance with the 
purposes and provisions of NEPA. 

NEPA and the CEQ implementing 
regulations provide for environmental 
review of a proposed government action 
in the form of an Environmental 
Assessment (EA), Environmental Impact 
Statement (EIS), or Categorical 
Exclusion (CE). A CE is ‘‘a category of 
actions which do not individually or 
cumulatively have a significant effect on 
the human environment,’’ and, based on 
the agency’s past experience, does not 
require further NEPA review in the form 
of either an EA or EIS. See 40 CFR 
1508.4, CEQ, ‘‘Final Guidance for 
Federal Departments and Agencies on 
Establishing, Applying, and Revising 
Categorical Exclusions Under the 
National Environmental Policy Act’’ (75 
FR 75628; December 6, 2010). A CE does 
not exempt an action from NEPA 
review; rather, it is one form of 
environmental review under NEPA. See 

75 FR 75631. A CE may be applied to 
a proposed action after the decision 
maker has carefully reviewed the 
description of the action and 
determined that it fits within the 
category of actions encompassed by the 
CE. See 40 CFR 1508.4. In making this 
determination, the decision maker must 
also consider whether extraordinary 
circumstances apply, which would lead 
to a normally categorically excluded 
action to have the potential for 
significant impacts. Thus, a CE does not 
eliminate environmental review of a 
proposed action but reduces paperwork 
and delay and allows an agency to 
efficiently focus its resources on 
proposed actions with the potential for 
significant environmental effects. 

On April 22, 2016, NOAA issued 
NOAA Administrative Order 216–6A 
(NAO 216–6A), which updated NOAA’s 
policy for compliance with NEPA, the 
CEQ NEPA regulations, and other 
related authorities, including Executive 
Order (EO) 12114, Environmental 
Effects Abroad of Major Federal Actions; 
EO 11988, Floodplain Management; and 
EO 11990, Protection of Wetlands. The 
NAO authorized the development of a 
Companion Manual entitled Policy and 
Procedures for Compliance with the 
National Environmental Policy Act and 
Related Authorities (‘‘Companion 
Manual’’). The draft Companion Manual 
includes NOAA’s proposed revised CEs 
as an appendix. NAO 216–6A 
superseded NOAA Administrative 
Order NAO 216–6 dated May 20, 1999 
(1999 NAO), with the exception of those 
provisions implementing CEQ 
regulation 40 CFR 1507.3(b), including 
the NOAA’s CEs and related provision 
for extraordinary circumstances. Those 
provisions temporarily remain in effect 
until superseded by revised CEs and the 
authorized Companion Manual. 
Additionally, the National Marine 
Fisheries Service’s February 23, 2016 
supplement to NAO 216–6, entitled 
‘‘Revised and Updated NEPA 
Procedures for Magnuson-Stevens 
Fishery Management Actions,’’ remains 
in effect. The supplement sets forth the 
policies and procedures for NEPA 
compliance for such actions. For 
convenience, the supplement is 
reproduced as Appendix C to the 
Companion Manual. Decision makers 
for such actions may also consider and 
apply the guidance in the Companion 
Manual to the extent it is consistent 
with the policies and procedures in the 
supplement. 

Process 
NOAA last updated its NEPA 

Procedures in 1999. In order to ensure 
that its procedures, including CEs and 
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extraordinary circumstances, remain 
appropriate to ensure full compliance 
with the purposes and provisions of 
NEPA, NOAA began an extensive 
review process. As part of its process for 
revising the agency’s NEPA procedures, 
NOAA convened a Working Group 
composed of representatives across 
NOAA’s Staff and Line Offices. The 
Working Group members conducted 
significant scoping within their 
respective offices to assess the need for 
revised NEPA procedures, the need for 
revised CEs, and to gather information 
relevant to proposed new CEs, including 
information necessary to support the 
proposed changes. Throughout the 
revision process, NOAA also conducted 
outreach with other agencies with 
similar missions, and consulted 
extensively with CEQ. See 40 CFR 
1507.3. 

Upon review of NOAA’s overall 
NEPA procedures, the agency 
determined that its existing procedures 
would benefit from clarifying revisions 
and that NOAA’s CEs would benefit 
from revisions to clarify the scope and 
applicability and that several new CEs 
were appropriate to improve NEPA 
review by categorically excluding 
actions that, based on NOAA’s 
experience, have no potential to 
significantly impact the human 
environment. In some instances, NOAA 
determined that providing additional 
language to describe the categories of 
actions covered by an existing CE was 
necessary to clarify the intended scope 
of that CE. In other cases, NOAA 
determined that the scope of a CE was 
unclear because it covered too many 
disparate activities with few meaningful 
limitations. The Working Group 
determined that breaking out 
components of these CEs into discrete 
CEs that accurately described the 
category of actions to be excluded from 
further NEPA review and including 
appropriately limiting language clarified 
the proper scope and application of the 
CE for the decision maker. Additionally, 
NOAA identified CEs that either lacked 
adequate substantiation or were no 
longer necessary because of mission 
changes. Accordingly, NOAA proposes 
to eliminate these types of CEs. 

NOAA proposes to substantiate its 
new and revised CEs by benchmarking 
other agencies’ CEs, relying on 
previously implemented actions, and/or 
relying on the expert opinions of 
NOAA’s professional staff, all of which 
are methods recommended by CEQ to 
substantiate proposed new or revised 
CEs. See 75 FR 75633–34. 
Benchmarking means that NOAA is 
substantiating a CE based on other 
agencies’ experience with a comparable 

CE and the administrative record 
developed by other agencies when they 
established their own CEs. To ensure 
the CEs that NOAA proposes to 
benchmark properly support NOAA’s 
proposed CEs, NOAA analyzed the 
actions encompassed by other agencies’ 
CEs by considering the characteristics of 
the actions, methods of implementing 
the actions, frequency of the actions, 
applicable standard operating 
procedures or implementing guidance, 
and timing and context to determine 
that the actions analyzed by these 
agencies are sufficiently similar to those 
covered by the proposed CE to offer 
support for NOAA’s conclusion that 
these actions will not result in 
individually or cumulatively significant 
impacts on the human environment 
under normal circumstances. 

Additionally, and where appropriate, 
NOAA relied on its professional staff to 
analyze the activities encompassed by 
the proposed CEs and explain the 
expert’s conclusion that those activities 
have no potential for significant effects 
on the environment. Finally, NOAA 
relied on its own experience with 
previously implemented actions (e.g., 
EAs that resulted in Findings of No 
Significant Impacts) to determine that 
the analyses of those actions and the 
resulting absence of environmental 
effects of those actions support the 
proposed CE. 

Synopsis of Proposed Changes to CEs 

Applicable Terms 

Certain terms appear frequently in the 
language of NOAA’s proposed CEs to 
limit their scope and ensure they are 
applied properly and limited to those 
activities that NOAA has determined 
have no potential for significant 
impacts. The following list presents and 
describes these terms: 

(1) ‘‘Previously disturbed ground’’ 
refers to land that has been changed 
such that its functioning ecological 
processes have been and remain 
substantially altered by human activity. 
The term encompasses areas that have 
been transformed from natural cover to 
non-native species or a developed state, 
including but not limited to, utility and 
electrical power transmission corridors 
and rights-of-way, paved and unpaved 
roads, and construction footprints. 

(2) ‘‘Minor’’ and ‘‘small-scale’’ are 
terms NOAA considers in the context of 
the particular proposal, including its 
proposed location. In assessing whether 
a proposed action is small, in addition 
to the actual magnitude of the proposal, 
NOAA considers factors such as 
industry norms and the relationship of 
the proposed action to similar types of 

development or activity in the vicinity 
of the proposed action. When 
considering the size of a proposed 
facility, for example, NOAA would 
review the surround land uses, the scale 
of the proposed action relative to 
existing development, and the capacity 
of existing roads and other 
infrastructure to support the proposed 
action. When these limiting terms are 
used within a specific CE, the 
administrative record for that CE 
provides further explanation of their 
meaning in the context of the activity 
addressed by that CE. 

(3) ‘‘Negligible’’ refers to a level of 
impact that is below significant to the 
point of being hardly detectable. Factors 
for consideration include: Procedures 
that employ generally accepted industry 
standards or best management practices 
that have been tested and verified at the 
time an activity is proposed; whether an 
activity has understood or well- 
documented impacts at the time an 
activity is proposed; whether control 
and quality measures are in place (e.g., 
monitoring and verification; emergency 
plans and preparedness); the direct, 
indirect, and cumulative effects of the 
proposed activity on a resource; and the 
context and intensity of expected 
discharges or deposits and disturbances 
to resources, like the submerged lands 
of any sanctuary, corals, and other 
living, cultural, and historical resources. 

Categorical Exclusions 
NOAA’s proposed revised CEs are 

organized into eight series, based on the 
types of activities encompassed by each 
group. Series A encompasses CEs that 
pertain to Trust Resource Management 
Actions. B pertains to Trust Resource 
Authorization and Permitting Actions. C 
pertains to Habitat Restoration Actions. 
D pertains to Additional External 
Funding. E pertains to Research 
Actions. F pertains to Real and Personal 
Property Improvement, Maintenance, 
and Construction Actions. G pertains to 
Operational Actions. Finally, H pertains 
to Acquisition and Leasing Actions. 

The following list presents NOAA’s 
proposed CEs, followed by a description 
of the CE’s relationship to the existing 
CEs from the 1999 NAO and an 
explanation of how and why a CE was 
revised or developed. 

Trust Resource Management Actions 
[A1]. ‘‘An action that is a technical 

correction or a change to a fishery 
management action or regulation, which 
does not result in a substantial change 
in any of the following: Fishing 
location, timing, effort, authorized gear 
types, access to fishery resources or 
harvest levels.’’ 
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NOAA proposes to consolidate 
components of several CEs from the 
1999 NOA: 6.03a.3(b)(1), 6.03a.3(b)(2), 
6.03d.4(a), and 6.03d.4(b). NOAA 
realized in implementing NEPA since 
1999 that there were several very similar 
CEs that frequently served the same 
purpose. NOAA also determined that it 
would be most helpful for practitioners 
to address different types of 
management plans in separate CEs so 
that limitations to ensure that the 
category of actions would not result in 
significant impacts were appropriate to 
the types of management plan in place. 
Accordingly, consolidating these classes 
of actions into a single CE for fishery 
management actions and regulations 
clarified the CE’s scope and 
applicability for decision makers. The 
proposed revision limits the scope of 
the CE so that any corrections or 
changes to which the CE is to be applied 
may not result in a substantial change 
in fishing location, timing, effort, 
authorized gear types, access to fishery 
resources or harvest levels. The 
proposed changes and revisions do not 
result in a substantial change in scope 
or applicability from the listed CEs in 
the 1999 NAO. 

[A2]. ‘‘Preparation of a recovery plan 
pursuant to section 4(f)(1) of the ESA. 
Such plans are advisory documents that 
provide consultative and technical 
assistance in recovery planning and do 
not implement site-specific or species- 
specific management actions. However, 
implementation of specific tasks 
identified in a recovery plan may 
require an EA or EIS depending on the 
nature of the action.’’ 

NOAA proposes to revise CE 
6.03e.3(a) by adding ‘‘and do not direct 
site-specific or species-specific 
management actions’’ to the definition 
of consultative. NOAA’s use of the 
language ‘‘. . . advisory documents that 
provide consultative and technical 
assistance in recovery planning and do 
not direct site-specific or species- 
specific management actions. However, 
implementation of specific tasks 
identified in a recovery plan may 
require additional NEPA analysis 
depending on the nature of the action’’ 
further clarifies the proper use of the CE 
and ensures that it is not employed to 
cover specific management actions. The 
proposed changes and revisions clarify 
the scope and applicability of the CE 
and do not result in any change in scope 
or applicability from the CE in the 1999 
NAO. 

[A3.] ‘‘Temporary fishery closures or 
extensions of closures under section 
305(c)(3)(C) of the Magnuson-Stevens 
Fishery Conservation and Management 
Act to ensure public health and safety.’’ 

NOAA proposes a new CE to cover 
temporary fishery closures or extensions 
of closures under section 305(c)(3)(C) of 
the Magnuson-Stevens Fishery 
Conservation and Management Act to 
ensure public health and safety 
following a public health emergency or 
an oil spill. 

[A4.] ‘‘Minor updates to existing 
national marine sanctuary management 
plans. This CE does not apply to 
sanctuary designations, expansions, 
changes in terms of designation, or new 
sanctuary management plans.’’ 

NOAA proposes to consolidate 
components of two CEs from the 1999 
NOA: 6.03a.3(b)(1) and 6.03a.3(b)(2). 
NOAA realized in implementing NEPA 
since 1999 that there were several very 
similar CEs that frequently served the 
same purpose. NOAA also determined 
that discrete CEs with appropriately 
limiting language specific to different 
types of management plans would be 
most helpful to decision makers. 
Accordingly, consolidating these classes 
of actions into a single CE for minor 
updates to existing national marine 
sanctuary management plans clarified 
the CE’s scope and applicability for 
decision makers. NOAA proposes to 
explicitly limit the use of this CE by not 
allowing the category to be applied to 
actions that are amendments or changes 
to a management plan that affect 
sanctuary boundaries or to new 
sanctuary management plans. The 
National Marine Sanctuaries Act (16 
U.S.C. 1431 et seq.) mandates that the 
Secretary of Commerce (as delegated to 
NOAA) prepare an environmental 
impact statement for sanctuary 
designations and boundary changes. 
The proposed changes and revisions do 
not result in a substantial change in 
scope or applicability from the listed 
CEs in the 1999 NAO. 

[A5.] ‘‘Updates to existing National 
Estuarine Research Reserve (NERR) 
management plans, provided that the 
update does not change NERR 
boundaries or add or significantly 
change allowable uses, uses requiring a 
permit, or restrictions on uses. This CE 
does not apply to new NERR 
management plans, or to the execution 
of any specific action subsequently 
funded to support the updated NERR 
management plan.’’ 

NOAA proposes to consolidate 
components of two CEs from the 1999 
NOA: 6.03a.3(b)(1) and 6.03a.3(b)(2). 
NOAA realized in implementing NEPA 
since 1999 that there were several very 
similar CEs that frequently served the 
same purpose. NOAA also determined 
that discrete CEs with appropriately 
limiting language specific to different 
types of management plans would be 

most helpful to decision makers. 
Accordingly, consolidating these classes 
of actions into a single CE for updates 
to existing NERR management plans 
clarified the CE’s scope and 
applicability for decision makers. The 
CE is limited so that it may not be 
applied to actions where the update 
changes reserve boundaries and the 
change adds or significantly changes 
allowable uses requiring a permit, or 
restrictions on uses. Additionally the CE 
is limited in that it does not apply to 
new NERR management plans, or to the 
execution of any specific action 
subsequently funded to support the 
updated NERR management plan. The 
proposed changes and revisions do not 
result in a substantial change in scope 
or applicability from the listed CEs in 
the 1999 NAO. 

[A6.] ‘‘Review and approval of 
changes to state coastal management 
programs under the Coastal Zone 
Management Act (CZMA) § 306(e) (16 
U.S.C. 1455(e)) and NOAA’s regulations 
at 15 CFR part 923.’’ 

NOAA proposes to consolidate 
components of two CEs: 6.03a.3(b)(1) 
and 6.03a.3(b)(2). NOAA realized in 
implementing NEPA since 1999 that 
there were several very similar CEs that 
frequently served the same purpose. 
NOAA also determined that discrete 
CEs with appropriately limiting 
language specific to different types of 
management plans would be most 
helpful to decision makers. 
Accordingly, consolidating these classes 
of actions into a single CE for review 
and approval of changes to state coastal 
management programs under the CZMA 
16 U.S.C. 1455(e) and NOAA’s 
regulations at 15 CFR part 923 clarified 
the CE’s scope and applicability for 
decision makers. The Working Group 
determined that these statutory and 
regulatory limitations appropriately 
limited the scope of the CE so that 
activities encompassed by the CE have 
no potential for significant effects on the 
environment under normal 
circumstances. 

Trust Resource Authorization and 
Permitting Actions 

[B1.] ‘‘Issuance of permits or permit 
modifications under section 10(a)(1)(A) 
of the ESA for take, import, or export of 
endangered species for scientific 
purposes or to enhance the propagation 
or survival of the affected species, or in 
accordance with the requirements of an 
ESA section 4(d) regulation for 
threatened species.’’ 

NOAA proposes to make minor 
revisions to CE 6.03e.3(b) by adding 
section 4(d) of the ESA to the text of the 
CE. The intent and purpose of Sections 
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10(a)(1)(a) and 4(d) of the ESA to issue 
permits for scientific or enhancement 
purposes. The proposed changes and 
revisions do not result in any change in 
scope or applicability from the CE in the 
1999 NAO. 

[B2.] ‘‘Issuance of permits or permit 
amendments under section 104 of the 
MMPA for take or import of marine 
mammals for scientific research, 
enhancement, commercial or 
educational photography or public 
display purposes; and issuance of 
Letters of Confirmation under the 
General Authorization for scientific 
research involving only Level B 
harassment.’’ 

NOAA proposes to revise CE 
6.03f.2(a) by removing section 101(a)(1) 
of the MMPA from the text of the CE. 
The reference to section 101(a)(1) was 
incorrect in the 1999 version and the 
revision corrects this error. The 
proposed revision does not result in any 
change in the scope or applicability of 
the CE. 

[B3.] ‘‘Issuance of, and amendments 
to, ‘‘low effect’’ Incidental Take Permits 
and their supporting ‘‘low effect’’ 
Habitat Conservation Plans under 
section 10(a)(1)(B) of the ESA.’’ 

NOAA proposes minor text edits to 
revise CE 6.03e.3(d) for clarification and 
readability. The proposed revision does 
not result in a substantial change on the 
scope or applicability of the CE. 

[B4.] ‘‘Issuance of incidental 
harassment authorizations under section 
101(a)(5)(A) and (D) of the MMPA for 
the incidental, but not intentional, take 
by harassment of marine mammals 
during specified activities and for which 
no serious injury or mortality is 
anticipated.’’ 

NOAA proposes to maintain CE 
6.03f.2(b) and revise the language to 
clarify the proper scope and application 
of the CE. The 1999 NAO included an 
error that referred to only section 
101(a)(5)(A) of the Marine Mammal 
Protection Act—this error has been 
corrected in this revision, which now 
properly refers to both sections 
101(a)(5)(A) and 101(a)(5)(D). 
Additionally, the 1999 version of the CE 
required authorizations to be ‘‘tiered 
from a programmatic environmental 
review’’ and this requirement has been 
removed. NOAA currently reviews 
small take incidental harassment 
authorizations under NEPA without the 
need for a ‘‘tiering’’ process. 
Accordingly, the proposed revision does 
not result in a substantial change in 
scope or applicability from the CEs in 
the 1999 NAO. 

NOAA proposes four new CEs—B5, 
B6, B7, and B8—to cover the issuance 
of, or amendments to general permits, 

special use permits, authorizations, and 
certifications for activities conducted 
within National Marine Sanctuaries. 
Previously, NOAA had applied CEs 
6.03c.3(a), 6.03c.3(c), 6.03c.3(d), and 
6.03c.(3)(i) to address these actions. The 
Working Group determined that 
proposing new CEs that specifically 
encompass the actions described in B5, 
B6, B7, B8, B9, and B10 clarified the 
scope and applicability of the CEs for 
decision makers. Each CE is limited by 
conditions to ensure that activities 
encompassed by the CEs have no 
potential for significant effects on the 
environment under normal 
circumstances. 

[B5.] ‘‘Issuance of, or amendments to, 
general permits for activities that are 
included in established permit 
categories at 15 CFR part 922 and that 
meet the regulatory review criteria at 15 
CFR part 922, that limit any potential 
impacts so that the proposed activity 
will be conducted in a manner 
compatible with the National Marine 
Sanctuaries Act’s primary objective of 
resource protection.’’ 

[B6.] ‘‘Issuance of, or amendments to, 
special use permits for activities in a 
national marine sanctuary that are 
necessary to either establish conditions 
of access to and use of any sanctuary 
resource or promote public use and 
understanding of a sanctuary resource 
and must be conducted in a manner that 
does not destroy, cause the loss of, or 
injure sanctuary resources in 
accordance with the National Marine 
Sanctuaries Act.’’ 

[B7.] ‘‘Issuance of or amendments to, 
authorizations for activities allowed by 
a valid federal, regional, state, local or 
tribal government approval (e.g., leases, 
permits and licenses) issued after the 
effective date of sanctuary designation 
or expansion, so long as such 
authorizations are based upon a 
consideration of the regulatory review 
criteria at 15 CFR part 922, and will 
only result in negligible effects to 
sanctuary resources.’’ 

[B8.] ‘‘Issuance of, or amendments to 
certifications for pre-existing activities 
authorized by a valid federal, regional, 
state, local, or tribal government 
approval (e.g., leases, permits and 
licenses) or rights of subsistence use or 
access in existence on the date of the 
designation or expansion of any 
national marine sanctuary where the 
Office of National Marine Sanctuaries 
issues terms and conditions that are 
either ministerial or prescribe 
avoidance, minimization, or mitigation 
measures designed to ensure negligible 
effects to sanctuary resources.’’ 

[B9.] ‘‘Issuance of, or amendments to 
Papahānaumokuākea Marine National 

Monument (as established by 
Presidential Proclamation 8031) permits 
for activities that are included in 
established permit categories (50 CFR 
part 404) and that meet the regulatory 
review criteria at (50 CFR 404.11), that 
limit any potential impacts so that the 
proposed activity will be conducted in 
a manner compatible with the 
monument’s primary objective of 
resource protection.’’ 

NOAA proposes a new CE to cover 
the issuance of, or amendments to 
Papahānaumokuākea Marine National 
Monument permits for activities that are 
included in established permit 
categories under 50 CFR part 404 and 
that meet the regulatory review criteria 
under 50 CFR 404.11. 

[B10.] ‘‘Issuance of, or amendments 
to, Papahānaumokuākea Marine 
National Monument special ocean use 
permits for activities or use of the 
monument that are engaged in to 
generate revenue or profits for one or 
more of the persons associated with the 
activity or use, and do not destroy, 
cause the loss of, or injure monument 
resources.’’ 

NOAA proposes a new CE to cover 
the issuance of, or amendments to 
Papahānaumokuākea Marine National 
Monument special ocean use permits for 
activities or use of the monument that 
are engaged in to generate revenue or 
profits for one or more of the persons 
associated with the activity or use, and 
do not destroy, cause the loss of, or 
injure monument resources. 

[B11.] ‘‘Issuance of Exempted Fishing 
Permits (EFPs) under the authority of 
the Magnuson-Stevens Act and 
Scientific Research Permits (SRPs) and 
other permits for research that may 
impact species regulated under the 
authority of the Magnuson-Stevens 
Fishery Conservation and Management 
Act (MSA) and the Atlantic Tunas 
Convention Act (ATCA). This includes 
permitted research of limited size, 
magnitude or duration with negligible 
individual or cumulative impacts, 
which requires temporary relief of 
fishery management regulations.’’ 

NOAA proposes a new CE to cover 
the issuance of, or amendments to 
permits or authorizations for activities 
that are conducted within Marine 
National Monuments other than 
Papahānaumokuākea that are limited in 
scope so that the potential impacts of 
the proposed activities will be 
conducted in a manner compatible with 
a monument’s primary objective of 
resource protection, and do not destroy, 
cause the loss of, or injure monument 
resources. 

[B12.] ‘‘Issuance of Exempted Fishing 
Permits (EFPs) under the authority of 
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the Magnuson-Stevens Act and 
Scientific Research Permits (SRPs) and 
other permits for research that may 
impact species regulated under the 
authority of the Magnuson-Stevens 
Fishery Conservation and Management 
Act (MSA) and the Atlantic Tunas 
Convention Act (ATCA). This includes 
permitted research of limited size, 
magnitude or duration with negligible 
individual or cumulative impacts, 
which requires temporary relief of 
fishery management regulations. ‘‘ 

NOAA proposes a new CE to cover 
the issuance of Exempted Fishing 
Permits (EFPs) under the authority of 
the Magnuson-Stevens Act and 
Scientific Research Permits (SRPs) and 
other permits for research that may 
impact species regulated under the 
authority of the Magnuson-Stevens 
Fishery Conservation and Management 
Act (MSA) and the Atlantic Tunas 
Convention Act (ATCA). These 
revisions are intended to encompass 
activities regarding the issuance of EFPs 
and SRPs for research activities within 
the scope of the CE and conducted for 
the benefit of fisheries and the 
environment. 

Habitat Restoration Actions 

[C1.] ‘‘Habitat restoration actions, 
provided that such action: (1) 
Transplants only organisms currently or 
formerly present at the site or in its 
immediate vicinity (if transplant is a 
component of the action); (2) does not 
require substantial placement of fill or 
dredging; (3) does not involve any 
removal of debris, excavation, or 
conditioning of soils unless such 
removal of debris, excavation, or 
conditioning of soils is geographically 
limited to the impact area such that site 
conditions will not impede or 
negatively alter natural processes, is in 
compliance with all permit and disposal 
requirements,), and will not impact 
critical aquifers or recharge areas; and 
(4) does not involve an added risk of 
human or environmental exposure to 
toxic or hazardous substances, 
pathogens, or radioactive materials. 

Notes: If applicable, limitations and 
mitigation measures identified in the NOAA 
Restoration Center Programmatic 
Environmental Impact Statement for Habitat 
Restoration Actions must be followed. This 
CE includes, but is not limited to, response 
or restoration actions under CERLCA, OPA, 
or NMSA, if such actions are intended to 
restore an ecosystem, habitat, biotic 
community, or population of living resources 
to a determinable pre-impact condition prior 
to the incident leading to the response or 
restoration.’’ 

NOAA proposes to revise the version 
of CE 6.03b.2 by removing the condition 

that actions encompassed by this CE 
‘‘are intended to restore an ecosystem, 
habitat, biotic community, or 
population of living resources to a 
determinable pre-impact condition.’’ 
NOAA determined that removing the 
requirement ‘‘(1) are intended to restore 
an ecosystem, habitat, biotic 
community, or population of living 
resources to a determinable pre-impact 
condition’’ clarified the applicability of 
this CE. Previously, the condition 
limited the CE’s application to 
circumstances where NOAA was able to 
determine the pre-impact condition of 
the resource to be restored and this 
created confusion as to the scope and 
applicability of the CE. NOAA also 
added criteria that limit the scope of the 
CE. These four limitations were 
developed and reviewed by the Working 
Group and included to ensure that this 
category of actions is properly limited in 
context and intensity such that there is 
no potential for individual or 
cumulative significant effects on the 
human environment under normal 
circumstances. Finally, NOAA added 
the requirement that, if applicable, 
limitations and mitigation measures 
identified in the NOAA Restoration 
Center Programmatic Environmental 
Impact Statement for Habitat 
Restoration Actions (June 2015) (RC 
PEIS) must be followed. 

Additional External Funding 
[D1.] ‘‘Financial activities for the 

following financial services: (1) Loans 
for purchase, refinancing, or 
reconstruction of fishing vessels and 
purchase or refinancing of individual 
fishing quota through the Fisheries 
Finance Program; (2) Deferred tax 
program provided to fishermen to 
construct, reconstruct, or acquire fishing 
vessels through the Capital Construction 
Fund Program; and (3) Compensation to 
fishermen for economic and property 
losses caused by oil and gas 
obstructions on the U.S. Outer 
Continental Shelf under the Fishermen’s 
Contingency Fund.’’ 

NOAA proposes to break out a portion 
of CE 6.03c.3(b) to explicitly cover only 
the limited financial activities for 
specific financial services under the 
Fisheries Finance Program, the Capital 
Construction Fund Program, and the 
Fisherman’s Contingency Fund. The 
Working Group determined that for the 
vast majority of financial assistance and 
financial services actions, decision 
makers should look at whether the 
underlying activity to be funded falls 
within one of the established CEs. The 
activities addressed in proposed D1, 
however, while appropriate for a CE, 
were not separately addressed in any of 

the other NOAA CEs and thus are 
proposed here as a separate financial 
activities category. The proposed 
revision clarifies the scope and 
applicability of the CE. 

[D2.] ‘‘Provision of a grant, a contract 
or other financial assistance to a State, 
Fishery Management Council or Marine 
Fisheries Commission under 16 U.S.C. 
1881a(d).’’ 

NOAA proposes to break out a portion 
of CE 6.03c.3(d) to explicitly cover the 
provision of a grant, contract, or other 
financial assistance to a State, Fishery 
Management Council or Marine 
Fisheries Commission under 16 U.S.C. 
1881a(d). Similar to the activities 
addressed in D1, the Working Group 
determined that the specific provision 
of funding pursuant to 16 U.S.C. 
1881(a)(d) was appropriately addressed 
in a CE and not otherwise covered by 
other NOAA proposed CEs. The 
proposed revision clarifies the scope 
and applicability of the CE. 

Research Actions 

NOAA proposes to break out a portion 
of CEs 6.03c.3(a) and 6.03c.3(d) to 
explicitly cover a variety of research 
activities with no potential for 
individual or cumulative significant 
effects under normal circumstances. The 
Working Group determined that it 
would be more appropriate to address 
research programs and projects with 
more specificity than the existing 1999 
CE, which broadly covers all ‘‘research 
programs or projects of limited size and 
duration or with only short-term, minor 
effects on the human environment.’’ 
Instead, after an internal scoping 
process evaluating the types of research 
activities that were routinely and 
appropriately relying on the existing CE, 
the Working Group developed the 
following categories of activities in 
proposed CEs E1–E8. For each of the 
proposed research CEs, the Working 
Group proposed limitations appropriate 
to the category of activities to ensure 
that the activities covered by each CE 
have no potential for significant effects 
on the environment under normal 
circumstances. 

[E1.] ‘‘Activities conducted in 
laboratories and facilities where 
research practices and safeguards 
prevent environmental impacts.’’ 

[E2.] ‘‘Social science projects and 
programs, including economic, political 
science, human geography, 
demography, and sociology studies, 
including information collection 
activities in support of studies.’’ 

[E3.] ‘‘Activities to collect aquatic, 
terrestrial, and atmospheric data in a 
non-destructive manner.’’ 
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[E4.] ‘‘Activities that survey or 
observe living resources in the field 
with little to no potential to adversely 
affect the environment or interfere with 
organisms or habitat.’’ 

[E5.] ‘‘Activities involving invasive 
techniques or methods that are 
conducted for scientific purposes, when 
such activities are conducted in 
accordance with all applicable 
provisions of the Endangered Species 
Act, Marine Mammal Protection Act, 
Migratory Bird Treaty Act, and 
Magnuson-Stevens Fishery 
Conservation and Management Act. 
Such activities will be limited to 
impacting living resources on a small 
scale relative to the size of the 
populations, and limited to 
methodologies and locations to ensure 
that there are no long-term adverse 
impacts to benthic habitats, essential 
fish habitat, critical habitat, or listed 
species.’’ 

[E6.] ‘‘Research that involves the 
development and testing of new and 
modified fishing gear and technology in 
order to reduce adverse effects from 
fishing gear on non-target species.’’ 

[E7.] ‘‘Collection of data and 
biological samples on fishing vessels or 
dockside as part of previously 
authorized commercial and/or 
recreational fishing activities.’’ 

[E8.] ‘‘Biological, chemical, or 
toxicological research conducted in 
closed system mesocosm/aquaculture 
facilities that are conducted according 
to recommended protocols that provide 
containment and disposal of chemicals, 
toxins, non-native species, etc., in 
compliance with established Federal 
and state regulatory guidelines, and best 
management practices.’’ 

Real and Personal Property 
Improvement, Maintenance, and 
Construction Actions 

[F1.] ‘‘Siting, construction (or 
modification), and operation of support 
buildings and support structures 
(including, but not limited to, trailers 
and prefabricated buildings) within or 
contiguous to an already developed area 
(where active utilities and currently 
used roads are readily accessible).’’ 

NOAA proposes a new CE to cover 
activities to place and operate trailers, 
modular buildings, storage buildings, or 
shipping units within or contiguous to 
an already developed area. 

[F2.] ‘‘In-kind replacement of personal 
property and fixtures and other 
components of real property when such 
activities do not result in a substantial 
change in the existing construction 
footprint. In-kind replacement includes 
installation of new components to 
replace outmoded components if the 

replacement does not result in a 
substantial change to the design 
capacity, or function of the facility.’’ 

NOAA proposes to make minor 
revisions to CE 6.03c.3(e) by breaking 
out a component of this CE into a 
separate CE. NOAA’s use of the 
language ‘‘In-kind replacement includes 
installation of new components to 
replace outmoded components if the 
replacement does not result in a 
substantial change to the design 
capacity, or function of the facility’’ 
further clarifies the CE. The proposed 
changes and revisions do not result in 
any change in scope or applicability 
from the CEs in the 1999 NAO. 

[F3.] ‘‘(a) Routine repair, 
maintenance, and improvement of real 
and personal property, where such 
activities are required to maintain and 
preserve buildings, structures, 
infrastructures, vehicles, and equipment 
in a condition suitable to be used for its 
designed purpose. 

(b) New construction, expansion and/ 
or improvement of facilities where all of 
the following conditions are met: 

(1) The site is in a developed area 
and/or a previously disturbed site; 

(2) The structure and proposed use 
are compatible with applicable Federal, 
Tribal, State, and local planning and 
zoning standards and consistent with 
Federally approved State coastal 
management programs and the National 
Historic Preservation Act; 

(3) The proposed use will not 
substantially increase the number of 
motor vehicles, marine vessels, or 
aircraft at the facility or in the area; 

(4) The site and scale of construction 
or improvement are consistent with 
those of existing, adjacent, or nearby 
buildings; 

(5) The construction or improvement 
will not result in uses that exceed 
existing infrastructure capacities (e.g., 
electrical, roads, sewer, water, parking); 

(6) The construction or improvement 
will not result in operational uses that 
adversely affect the surrounding 
community (e.g., noise); and 

(7) The community-valued view sheds 
are not adversely affected. 

(c) Installation, repair, maintenance, 
and enhancement of public access 
facilities and infrastructure, if the 
activity: 

(1) Is small-scale and nondestructive; 
(2) Is consistent with applicable right- 

of-way conditions and approved land 
use plans; and 

This CE does not apply where the 
project must be submitted to the 
National Capital Planning Commission 
(NCPC) for review and NCPC 
determines that it does not have an 
applicable Categorical Exclusion.’’ 

NOAA proposes to break out and 
merge several portions of the following 
CEs: 6.03c.3(c) ‘‘minor improvements to 
an existing site (e.g., fences, roads, 
picnic facilities, etc.)’’; 6.03c.3(e) 
‘‘routine facility maintenance and 
repair’’; 6.03c.3(f); 6.03c.3(g); and, 
6.03c.3(i) ‘‘routine maintenance.’’ The 
proposed changes and revisions clarify 
the scope and applicability of the CE. 

[F4]. ‘‘Routine groundskeeping and 
landscaping activities where ground 
disturbance is limited to previously 
disturbed areas (e.g., previously filled 
paved, or cleared areas).’’ 

NOAA proposes to make minor 
revisions to CE 6.03c.3(e) by breaking 
out a portion of this CE into a separate 
CE. These types of actions are already 
covered in the portion of CE 6.03c.3(e) 
in ‘‘grounds-keeping activities.’’ The CE 
is limited to activities where ground 
disturbance is limited to previously 
disturbed areas. The proposed revisions 
do not result in a substantial change in 
scope or applicability from the CE in the 
1999 NAO. 

[F5.] ‘‘Installation, operation, 
maintenance, improvements, repair, 
upgrade, removal, and/or replacement 
of instruments or instrument systems in 
or on: 

1. An existing structure or object (e.g., 
tower, antenna, building, pier, buoy, 
terrestrial vehicle, or bridge) or 

2. On previously disturbed (e.g., 
filled, paved, or cleared) ground, or 

3. On undisturbed ground, if the 
equipment installation, operation, and 
removal will require no or minimal 
ground disturbance.’’ 

Microwave/radio communications 
towers and antennas must be limited to 
200 feet in height without guy wires. 
NOAA proposes a new CE to cover 
activities of installing, operating, 
repairing, maintaining, upgrading, 
removing and/or replacing instruments 
or instrument systems in or on an 
existing structure or object, or on 
previously disturbed ground or on 
undisturbed ground that involve either 
no or minimal ground disturbance. 

[F6.] ‘‘The determination that real 
property is excess to the needs of the 
Agency, when the real property is 
excessed in conformity with General 
Services Administration procedures or 
is legislatively authorized to be 
excessed.’’ 

NOAA proposes a new CE to cover 
declarations of real property as excess in 
conformance with General Services 
Administration procedures or as 
legislatively authorized. 

[F7.] ‘‘The disposal, demolition or 
removal of real property and related 
improvements, buildings and structures, 
including associated site restoration, 
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and the disposal of personal property 
and debris in accordance with all 
applicable agency procedures and legal 
requirements.’’ 

NOAA proposes a new CE to cover 
the disposal, demolition or removal of 
real property and related improvements, 
buildings and structures, including 
associated restoration, and the disposal 
of property and debris in accordance 
with all applicable Agency procedures. 

Operation Actions 
[G1.] ‘‘Routine administrative actions 

such as (1) program planning, direction 
and evaluation, (2) administrative tasks, 
services and support including 
personnel and fiscal management, 
advisory services, document and policy 
preparation, and records management, 
and (3) development, establishment, 
and revisions to documents including, 
but not limited to interagency 
agreements, memoranda of 
understanding, memoranda of 
agreement, cooperative agreements, and 
university agreements. This CE does not 
include any associated activities 
proposed in these documents beyond 
the administrative task of creating and 
establishing the document. Actions 
subsequently funded by or undertaken 
pursuant to the approved documents 
may require additional NEPA review at 
the time those actions are proposed.’’ 

NOAA proposes to break out a portion 
of CE 6.03c.3(d) to explicitly cover 
program planning, direction and 
evaluation; administrative tasks; 
development, establishment and 
revisions to administrative documents, 
including interagency agreements, 
memoranda of understanding, 
memoranda of agreement, cooperative 
agreements, and university agreements. 
Many of these types of activities are 
already covered in the portion of the 
1999 NAO 6.03c.3(d) in ‘‘program 
planning and budgeting, including 
strategic planning and operational 
planning . . . executive direction; 
administrative services.’’ The proposed 
revision to break out a portion of the 
1999 CE does not result in a significant 
change in scope or applicability from 
the CE in the 1999 NAO. 

[G2.] ‘‘Routine movement of mobile 
assets, such as vessels and aircraft, for 
homeport reassignments or repair/ 
overhaul, where no new support 
facilities are required.’’ 

NOAA proposes to break out a portion 
of CE 6.03c.3(d) to explicitly cover 
routine movement of mobile assets. 
These types of activities are already 
covered in the portion of the 1999 NAO 
6.03c.3(d) in ‘‘ship and aircraft 
operations.’’ The CE is limited to the 
routine movement of mobile assets for 

homeport reassignments or repair/ 
overhaul, where no new support 
facilities to ensure that activities 
encompassed by the CE have no 
potential for significant effects on the 
environment under normal 
circumstances. 

[G3.] ‘‘Topographic, bathymetric, land 
use and land cover, geological, 
hydrologic mapping, charting, and 
surveying services that do not involve 
major surface or subsurface land 
disturbance and involve no permanent 
physical, chemical, or biological change 
to the environment.’’ 

NOAA proposes to break out and 
revise a portion of CE 6.03c.3(d) to cover 
certain mapping and surveying services 
and activities. Many of these types of 
activities are already covered in the 
portion of the 1999 NAO 6.03c.3(d) in 
‘‘mapping, charting, and surveying 
services.’’ The CE is limited to activities 
that do not involve major surface or 
subsurface land disturbance and involve 
no permanent physical, chemical, or 
biological change to environment. The 
Working Group determined these 
limitations were necessary to ensure the 
activities encompassed by the CE have 
no potential for significant effects on the 
environment under normal 
circumstances. 

[G4.] ‘‘Basic environmental services 
and monitoring, such as weather 
observations, communications, 
analyses, and predictions; 
environmental satellite operations and 
services; digital and physical 
environmental data and information 
services; air and water quality 
observations and analysis, and IT 
operations. All such activities must be 
conducted within existing facilities.’’ 

[G4.] ‘‘Basic environmental services 
and monitoring, such as weather 
observations, communications, 
analyses, and predictions; 
environmental satellite operations and 
services; digital and physical 
environmental data and information 
services; air and water quality 
observations and analysis, and IT 
operations. All such activities must be 
conducted within existing facilities.’’ 

NOAA proposes to break out a portion 
of CE 6.03c.3(d) to explicitly cover 
environmental satellite and 
environmental data and information 
service activities, environmental service 
activities, and air quality observations 
and analysis activities. These types of 
activities are already covered in the 
portion of the 1999 NAO 6.03c.3(d) in 
‘‘basic environmental services and 
monitoring, such as weather 
observations, communications, 
analyses, and predictions; 
environmental satellite services; 

environmental data and information 
services;’’ and ‘‘air quality observations 
and analysis.’’ The proposed revision to 
break out a portion of the 1999 CE does 
not result in any change in scope of 
applicability from the CE in the 1999 
NAO. 

[G5.] ‘‘Enforcement operations 
conducted under legislative mandate 
such as the MSA, ESA, MMPA, the 
Lacey Act Amendments of 1981 (Lacey), 
and/or the National Marine Sanctuaries 
Act. This does not include bringing 
judicial or administrative civil or 
criminal enforcement actions which are 
outside the scope of NEPA in 
accordance with 40 CFR 1508.18(a).’’ 

NOAA proposes to break out a portion 
of CE 6.03c.3(d) to explicitly cover 
enforcement operations. These types of 
actions are already covered in the 
portion of the 1999 NAO 6.03c.3(d) in 
‘‘enforcement operations.’’ As noted in 
the language of the CE, 40 CFR 
1508.18(a) provides that major federal 
actions subject to NEPA do not include 
‘‘bringing judicial or administrative civil 
or criminal enforcement actions.’’ 
Accordingly, this CE only covers those 
enforcement operations outside of this 
scope that would not otherwise be 
excluded from NEPA. The proposed 
revision to break out a portion of the 
1999 CE does not result in any change 
in scope or applicability from the CE in 
the 1999 NAO. 

[G6.] ‘‘Actions that change the 
NEXRAD radar coverage patterns that 
do not lower the lowest scan elevation 
and do not result in direct scanning of 
previously non-scanned terrain by the 
NEXRAD main beam.’’ 

NOAA proposes no substantive 
changes to CE 6.03c.3(h). The phrase 
‘‘actions that’’ was added for 
grammatical reasons. The proposed 
revision to break out a portion of the 
1999 CE does not result in any change 
in scope or applicability from the CE in 
the 1999 NAO. 

[G7.] ‘‘Preparation of policy 
directives, rules, regulations, and 
guidelines of an administrative, 
financial, legal, technical, or procedural 
nature, or for which the environmental 
effects are too broad, speculative or 
conjectural to lend themselves to 
meaningful analysis and will be subject 
later to the NEPA process, either 
collectively or on a case-by-case basis.’’ 

NOAA proposes to break out a portion 
of CE 6.03c.3(i) to explicitly cover 
policy directives, order, regulations, and 
guidance. These types of activities are 
already covered in the portion of the 
1999 NAO 6.03c.3(i) in ‘‘preparation of 
regulations, Orders, manuals or other 
guidance that implement, but do not 
substantially change these documents’’ 
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and ‘‘policy directives, regulations, and 
guidelines of an administrative 
financial, legal, technical, or procedures 
nature, or the environmental effects of 
which are too broad, speculative, or 
conjectural to lend themselves to 
meaningful analysis and will be subject 
later to the NEPA process, either 
collectively or case-by-case.’’ The 
proposed revision to break out a portion 
of the 1999 CE does not result in any 
change in scope or applicability from 
the CE in the 1999 NAO. 

[G8.] ‘‘Activities that are educational, 
informational, or advisory to other 
agencies, public and private entities, 
visitors, individuals, or the general 
public, including training exercises and 
simulations.’’ 

NOAA proposes to break out a portion 
of CE 6.03c.3(i) to explicitly cover 
educational, informational, advisory, 
and consultative activities. These types 
of activities are already covered in the 
portion of the 1999 NAO 6.03c.3(i) in 
‘‘activities which are educational, 
informational, advisory, or consultative 
to other agencies, public and private 
entities, visitors, individuals or the 
general public.’’ The Working Group 
determined that expressly including 
training exercises and simulations in the 
text of the CE clarified its scope and 
applicability for decision makers. The 
proposed revision to break out a portion 
of the 1999 CE does not result in any 
change in scope or applicability from 
the CE in the 1999 NAO. 

[G9.] ‘‘Actions taken to identify, 
determine sources of, assess, prevent, 
reduce, remove, dispose, or recycle 
marine debris when removal is 
undertaken in a non-destructive manner 
and actions are in accordance with 
Federal, State, and local laws and 
regulations for environmental 
protection, and where all relevant 
regulatory consultation, and/or permit 
requirements have been satisfied.’’ 

NOAA proposes a new CE to cover 
actions taken to identify, determine 
sources of, assess, prevent, reduce, 
remove, dispose, or recycle marine 
debris. The CE is limited by the 
requirement that actions encompassed 
by the CE must be undertaken in a non- 
destructive manner and in accordance 
with Federal, State, and local laws and 
regulations for environmental protection 
and all relevant regulatory consultation 
and/or permit requirements have been 
satisfied. 

Acquisition and Leasing Actions 
[H1.] ‘‘Procurement of labor, 

equipment, materials, data and software 
needed to execute mission requirements 
in accordance with applicable 
procurement regulations, executive 

orders, and policies. This includes, but 
is not limited to, procurement of mobile 
and portable equipment that is stored in 
existing structures or facilities.’’ 

NOAA proposes to break out a portion 
of CE 6.03c.3(e) and broaden the 
coverage of the CE to include activities 
to procure labor, equipment, materials, 
and software necessary to execute 
NOAA’s mission, including, but not 
limited to the purchase of mobile and 
portable equipment to be stored in 
existing structures or facilities. A 
portion of these activities are already 
covered in the portion of the 1999 NAO 
6.0303.c(e) in ‘‘procurement contracts 
for NEPA documents.’’ 

[H2.] ‘‘Procurement of space by 
purchase or lease of or within an 
existing facility or structure in 
accordance with applicable 
procurement regulations, executive 
orders, and policies when there is no 
change in the general type of use, no 
new construction of buildings or 
utilities, and minimal change in design 
from the previous occupancy level.’’ 

NOAA proposes to break out a portion 
of CE 6.03c.3(e) to explicitly cover 
procurement by purchase or lease of 
space within a previously occupied 
structure. These types of activities are 
already covered in the portion of the 
1999 NAO 6.03c.3(e) in ‘‘acquisitions of 
space within an existing previously 
occupied structure, either by purchase 
or lease, where no change in the general 
type or use and minimal change from 
previous occupancy level is proposed.’’ 
The proposed revision to break out a 
portion of the 1999 CE does not result 
in any change in scope or applicability 
from the CE in the 1999 NAO. 

[H3.] ‘‘Outgranting of government- 
controlled property in accordance with 
applicable regulations, executive orders, 
and policies to a Federal entity for any 
purpose consistent with the existing 
land or facility use or to a non-Federal 
entity, when the use will remain 
substantially the same.’’ 

NOAA proposes to break out a portion 
of the CE in the 1999 NAO 6.03c.3(e) to 
explicitly cover outgranting of 
government-controlled space. These 
types of activities are already covered in 
the portion of the 1999 NAO 6.03c.3(e) 
in ‘‘out-lease or license of government- 
controlled space, or sublease of 
government-leased space to a non- 
Federal tenant when the use will remain 
substantially the same.’’ The proposed 
revision to break out a portion of the 
1999 CE does not result in any change 
in scope or applicability from the CE in 
the 1999 NAO; the change in 
terminology from ‘‘out-lease’’ to 
outgranting is intended to more 

accurately capture the type of action 
covered. 

[H4.] ‘‘Acquisition of real property 
(including fee simple estates, 
leaseholds, and easements) that is not 
acquired through condemnation of a 
lease interest, and will not result in 
significant change in use and does not 
involve construction or modification.’’ 

NOAA proposes to break out a portion 
of the CE in the 1999 NAO 6.03c.3(e) to 
explicitly cover procurement and lease 
of land. These types of activities are 
already covered in the portion of the 
1999. 

NAO 6.03c.3(e) in ‘‘acquisition of 
land which is not in a floodplain or 
other environmentally sensitive area 
and does not result in condemnation.’’ 
NOAA proposes to remove the portion 
of the CE explicitly stating ‘‘which is 
not in a floodplain or other 
environmentally sensitive area.’’ NOAA 
revised its extraordinary circumstances 
to include environmental, historic, or 
cultural unique areas and floodplains, 
and therefore no longer required the text 
to be explicit within this CE. The 
proposed revision to break out a portion 
of the 1999 CE does not result in any 
change in scope or applicability from 
the CE in the 1999 NAO. 

[H5.] ‘‘Granting easements or rights of 
entry to use NOAA controlled property 
for activities that, if conducted by 
NOAA, could be categorically excluded. 
Grants of easements or rights-of-way for 
the use of NOAA controlled real 
property complementing the use of 
existing rights-of-way or real property 
use for use by vehicles (not to include 
significant increases in vehicle loading); 
electrical, telephone, and other 
transmission and communication lines; 
water, wastewater, stormwater, and 
irrigation pipelines, pumping stations, 
and facilities; and similar utility and 
transportation uses.’’ 

NOAA proposes to create a new 
categorical exclusion to encompass the 
activity of granting an easement or right 
of entry to use NOAA-controlled 
property for activities that could be 
categorically excluded if conducted by 
NOAA. 

[H6.] ‘‘Relocation of employees into 
existing Federally-owned or 
commercially leased office space within 
the same metropolitan area not 
involving a substantial increase in the 
number of motor or other vehicles at a 
facility.’’ 

NOAA proposes to break out a portion 
of CE 6.03c.3(e) to explicitly cover 
relocation of employees. These types of 
actions are already covered in the 
portion of the 1999 NAO 9.03c.3(e) in 
‘‘relocation of employees into existing 
Federally-owned or commercially 
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leased office space within the same 
metropolitan area not involving a 
substantial number of employees or a 
substantial increase in the number of 
motor vehicles at a facility.’’ The 
proposed revision to break out a portion 
of the 1999 CE does not result in any 
change in scope or applicability from 
the CE in the 1999 NAO. 

[H7.] ‘‘Transferring real property to a 
non-Federal entity, an agency other than 
GSA, as well as to States, local agencies 
and Indian Tribes, including return of 
public domain lands to the Department 
of the Interior.’’ 

NOAA proposes a new CE to cover 
the transfer of real property to a federal 
agency other than the General Services 
Administration as well as to a non- 
Federal entity, including States, local 
agencies, and Indian tribes. This 
proposed CE also applies to the return 
of public domain lands to the 
Department of the Interior. 

Dated: November 9, 2016. 
Lois J. Schiffer, 
General Counsel, National Oceanic and 
Atmospheric Administration. 
[FR Doc. 2016–27567 Filed 11–16–16; 8:45 am] 

BILLING CODE 3510–12–P 

DEPARTMENT OF COMMERCE 

National Oceanic and Atmospheric 
Administration 

[Docket No. 121120640–6943–02] 

RIN 0648–XC365 

Endangered and Threatened Wildlife; 
Determination on Whether To List the 
Harbor Seals in Iliamna Lake, Alaska 
as a Threatened or Endangered 
Species 

AGENCY: National Marine Fisheries 
Service (NMFS), National Oceanic and 
Atmospheric Administration (NOAA), 
Commerce. 
ACTION: Notice of a listing 
determination. 

SUMMARY: We, NMFS, have completed 
our review of the status of eastern North 
Pacific harbor seals (Phoca vitulina 
richardii) in Iliamna Lake, Alaska. Our 
review was in response to a petition to 
list these seals as threatened or 
endangered under the Endangered 
Species Act (ESA). Based on the best 
scientific and commercial information 
available, we conclude that the seals in 
Iliamna Lake do not constitute a species, 
subspecies, or distinct population 
segment (DPS) under the ESA. As a 
result, we conclude that listing the 
harbor seals in Iliamna Lake, Alaska is 
not warranted. 

DATES: This listing determination is 
made as of November 17, 2016. 
ADDRESSES: This finding and supporting 
information are available on our Web 
page at: https://
alaskafisheries.noaa.gov/pr/harbor- 
seals. Supporting documentation used 
in preparing this listing determination is 
available for public inspection, by 
appointment, during normal business 
hours at the office of NMFS Alaska 
Region, Protected Resources Division, 
709 West 9th Street, Room 461, Juneau, 
AK 99801. This documentation includes 
the petition, the Biological Review 
Team’s DPS report, information 
provided by the public and interested 
parties, and scientific and commercial 
data gathered for the review. 
FOR FURTHER INFORMATION CONTACT: 
Mandy Migura, NMFS Alaska Region, 
(907) 271–1332; Jon Kurland, NMFS 
Alaska Region, (907) 586–7638; or Lisa 
Manning, NMFS Office of Protected 
Resources, (301) 427–8466. 
SUPPLEMENTARY INFORMATION: 

Background 

On November 19, 2012, we received 
a petition submitted by the Center for 
Biological Diversity (CBD) to list the 
harbor seals in Iliamna Lake, Alaska as 
a threatened or endangered species 
under the ESA, and to designate critical 
habitat concurrent with listing. CBD 
asserted that the harbor seals found in 
Iliamna Lake constitute a DPS of Pacific 
harbor seals and contended that the 
seals in Iliamna Lake face threats 
warranting protection as a listed species 
under the ESA. Iliamna Lake is the 
largest freshwater lake in Alaska and is 
connected to the Bristol Bay region of 
the Bering Sea by the Kvichak River. 

On May 17, 2013 (78 FR 29098), we 
found that the petition presented 
substantial information indicating that 
listing the seals in Iliamna Lake under 
the ESA may be warranted, and we 
requested comments from the public to 
inform our status review, and to help us 
determine whether these seals should be 
listed as threatened or endangered. To 
assist with our status review, we 
convened a Biological Review Team 
(BRT), composed of federal scientists 
with expertise in marine mammal 
biology and marine mammal genetics, to 
review the available information about 
the status of the species, and provide an 
assessment regarding the seals in 
Iliamna Lake. The BRT compiled 
information about the harbor seals in 
Iliamna Lake in a DPS Report (Boveng 
et al., 2016). 

In this notice, we announce our 
finding that the petitioned action to list 
harbor seals in Iliamna Lake under the 

ESA as either threatened or endangered 
is not warranted because the seals do 
not constitute a distinct population 
segment (DPS) and thus are not a 
separate ‘‘species,’’ as the ESA defines 
that term. Speficically, while we 
conclude that the seals are a discrete 
population, the best scientific and 
commercial data available suggest that 
they are not significant to the greater 
taxon to which they belong, i.e., the 
eastern North Pacific harbor seal 
subspecies (Phoca vitulina richardii). 

ESA Statutory, Regulatory, and Policy 
Considerations 

Section 3 of the ESA defines a 
‘‘species’’ as ‘‘any subspecies of fish or 
wildlife or plants, and any distinct 
population segment of any species of 
vertebrate fish or wildlife which 
interbreeds when mature.’’ Section 3 of 
the ESA further defines an endangered 
species as ‘‘any species which is in 
danger of extinction throughout all or a 
significant portion of its range’’ and a 
threatened species as one ‘‘which is 
likely to become an endangered species 
within the foreseeable future throughout 
all or a significant portion of its range.’’ 
Thus, we interpret an ‘‘endangered 
species’’ to be one that is presently in 
danger of extinction. A ‘‘threatened 
species,’’ on the other hand, is not 
presently in danger of extinction, but is 
likely to become so in the foreseeable 
future. In other words, the primary 
statutory difference between a 
threatened and endangered species is 
the timing of when a species may be in 
danger of extinction, either presently 
(endangered) or in the foreseeable future 
(threatened). 

Under section 4(a)(1) of the ESA, we 
must determine whether a species is 
threatened or endangered because of 
any one or a combination of the 
following factors: (A) The present or 
threatened destruction, modification, or 
curtailment of its habitat or range; (B) 
overutilization for commercial, 
recreational, scientific, or educational 
purposes; (C) disease or predation; (D) 
inadequacy of existing regulatory 
mechanisms; or (E) other natural or 
human-made factors affecting its 
continued existence. We must make this 
determination based solely on the best 
scientific and commercial data available 
after conducting a review of the status 
of the species and taking into account 
those efforts being made by states or 
foreign governments to protect the 
species. 

The first step in determining whether 
the harbor seals in Iliamna Lake warrant 
listing under the ESA is to assess if they 
meet the ESA’s definition of ‘‘species.’’ 
Although there has been speculation 
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regarding the taxonomy of the seals in 
Iliamna Lake (i.e., whether they are 
harbor seals, spotted seals, or hybrids), 
recent genetic analyses (O’Corry-Crowe 
2013) provide a high degree of 
confidence these seals are harbor seals 
(Phoca vitulina). The data available are 
insufficient to suggest the seals in 
Iliamna Lake, Alaska are a separate 
subspecies of harbor seal apart from the 
subspecies P. v. richardii (Boveng et al., 
2016), which ranges from Mexico to 
Alaska. Therefore, we assessed whether 
the harbor seals in Iliamna Lake 
constitute a distinct population segment 
of P. v. richardii. 

The U.S. Fish and Wildlife Service 
(USFWS) and NMFS (the ‘‘Services’’) 
adopted the Policy Regarding the 
Recognition of Distinct Vertebrate 
Population Segments under the ESA 
(the DPS Policy, 61 FR 4722; February 
7, 1996) to clarify the Services’ 
interpretation of the term ‘‘distinct 
population segment’’ for the purposes of 
listing, delisting, and reclassifying 
vertebrates under the ESA. The DPS 
Policy establishes two criteria that must 
be met for a population or group of 
populations to be considered a DPS: (1) 
The population segment must be 
discrete in relation to the remainder of 
the species (or subspecies) to which it 
belongs; and (2) the population segment 
must be significant to the remainder of 
the species (or subspecies) to which it 
belongs. In this case, harbor seals in 
Iliamna Lake would need to be both 
discrete from and significant to the 
eastern North Pacific subspecies of 
harbor seals (P. v. richardii), to be 
designated as a DPS. 

If the seals in Iliamna Lake were 
found to meet the DPS criteria, we 
would then conduct a status review and 
determine whether they are threatened 
or endangered because of any one or a 
combination of the factors from section 
4(a)(1) of the ESA. Such a determination 
would be based solely on the best 
scientific and commercial data 
available. Here, because we concluded 
that the seal population in Iliamna Lake 
is not a DPS, we did not conduct a 
status review of the population under 
section 4(a)(1) of the ESA. 

Harbor Seal Biology and Life History 

Physical Description 

Harbor seals (Phoca vitulina) range in 
length and size from 1.5–1.9 meters (m) 
and 75–180 kilograms (kg) for males, 
and 1.4–1.7 m and 60–145 kg for 
females, with weights varying 
seasonally (Sease 1992). At birth, harbor 
seal pups are approximately 0.75–1.0 m 
in length and weigh 10–20 kg (Sease 
1992). There is a large amount of natural 

variation in harbor seal coats with 
coloration ranging from tan/brown to 
light gray/black with patterns of spots, 
rings, and blotches that vary between 
individuals (Shaughnessy and Fay 1977; 
Kelly 1981). Variable patterns in seal 
coats have been well documented and 
may be a result of the age or sex of the 
animal, season, location, or the 
environment they inhabit (Shaughnessy 
and Fay 1977; Kelly 1981; Moss 1992; 
Caro et al., 2012). The stage of molting 
also has an impact on the appearance of 
their coats. 

Life History 
On average, harbor seals reach sexual 

maturity at the age of five for both 
females and males; however, females 
exhibit a larger range of age at maturity 
(Calkins and Pitcher 1979). The 
variation depends on population size 
and trend, body condition, and prey 
resources (Pitcher and Calkin 1979; 
Mclaren and Smith 1985; Atkinson 
1997). Harbor seals in the eastern North 
Pacific subspecies also exhibit natural 
variation in the timing of pupping, 
ranging from March to September (Bigg 
1969; Temte et al., 1991; Searse 1992), 
depending in part on general geographic 
location. Aerial surveys of harbor seals 
in Iliamna Lake since 2010 have 
documented that pupping occurs in the 
lake, with pups observed during aerial 
surveys in June, July, and August (Burns 
et al., 2012; Burns et al., 2013; Boveng 
et al., 2016; NMML unpubl. data). 

Harbor seals molt annually following 
pupping (Pitcher and Calkins 1979). 
Molting usually lasts 1–2 months, 
during which time seals spend a large 
amount of time hauled-out (Pitcher and 
Calkins 1979; Daniel et al., 2003). 
Molting occurs in stages across the 
body, affecting coloration and pattern of 
the coat throughout the molt. 

Harbor seals are considered 
opportunistic foragers and feed on a 
wide variety of prey found in marine, 
estuarine, and fresh waters (Carretta et 
al., 2015). Since they inhabit coastal 
waters, harbor seal dives are often less 
than 50 m and last 2–5 minutes (Bowen 
et al., 1999; Frost et al., 2001, 2006) 
which influences the prey species 
available for foraging. Alaskan harbor 
seals have been documented to forage 
on pollock, Pacific cod, Pacific sand 
lance, sculpins, Pacific salmon, trout, 
char, graylings, flatfishes, capelin, 
eulachon, smelt, and Pacific herring 
(Hobson et al., 1997; Iverson et al., 1997; 
Houser et al., 2008; Geiger et al., 2013). 
Power and Gregoire (1978) report harbor 
seal diet in Lower Seal Lake, Quebec 
being dominated by lake and brook 
trout. Harbor seals have also been 
documented to follow salmon and other 

anadromous fish up rivers and into 
freshwater lakes where they may remain 
for extended periods (e.g. Bigg 1969a, 
1981, and Hoover 1988 as cited in Sease 
1992; Middlemas et al., 2006). One of 
the largest sockeye salmon populations 
in the world run up the Kvichak River 
into Iliamna Lake annually in June and 
July. Harbor seals have been observed to 
follow these fish runs seasonally from 
Bristol Bay, although whether those 
seals enter Iliamna Lake has not been 
documented. 

Distribution and Abundance 
Harbor seals are one of the most 

widespread pinniped species and are 
found throughout the northern 
hemisphere, ranging from temperate to 
polar regions. As of 2008, the 
worldwide harbor seal population was 
estimated between 350,000 and 500,000 
mature individuals (Thompson and 
Härkönen 2008). Currently, there are 
five recognized subspecies of harbor 
seals: P. v. vitulina in the eastern 
Atlantic; P. v. concolor in the western 
Atlantic; P. v. mellonae in some lakes 
and rivers draining into eastern Hudson 
Bay; P. v. richardii in the eastern North 
Pacific; and P. v. stejnegeri (also known 
as P. v. kurilensis) in the western North 
Pacific (Rice 1998; Berta and Churchill 
2012). 

The harbor seals found in Iliamna 
Lake are classified as part of the 
subspecies P. v. richardii, also 
commonly referred to as eastern North 
Pacific harbor seals. Eastern North 
Pacific harbor seals range from Mexico 
to Alaska (Carretta et al., 2015), with an 
estimated abundance of 360,000 
individuals (DFO 2010). More than 
205,000 harbor seals occur in Alaska 
(Muto and Angliss 2015). 

Eastern North Pacific harbor seals in 
Alaska are divided into 12 separate 
stocks under the Marine Mammal 
Protection Act; however, these stocks do 
not represent taxonomic delineations, 
and all 12 stocks are part of the 
subspecies P. v. richardii. Harbor seals 
in Iliamna Lake are part of the Bristol 
Bay stock, which was estimated at 
approximately 32,350 individuals based 
on a 2011 survey (Muto and Angliss 
2015), an increase from the estimated 
18,577 seals in 2005 (Allen and Angliss 
2014). 

Aerial surveys of harbor seals in 
Iliamna Lake have primarily been 
conducted in the summer and have 
consistently documented fewer than 350 
animals (Mathisen and Kline 1992; 
Small 2001; Withrow and Yano 2009; 
Burns et al., 2012; Burns et al., 2013; 
NMML unpubl. data). The standard 
protocol for harbor seal aerial surveys is 
that only seals on land are counted and 
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seals in the water are not counted 
(Burns et al., 2011; Burns et al., 2013). 
It is likely that not all seals haul-out at 
the same time and some seals present in 
the water were not counted during the 
surveys of Iliamna Lake. Thus, the 
actual number of seals in Iliamna Lake 
at the time of these surveys may have 
been greater than the number of seals 
reported during the aerial surveys. To 
estimate abundance and trends in seal 
numbers in Iliamna Lake, a simple 
demographic model was developed 
(Boveng et al., in prep as reported in 
Boveng et al., 2016). That model 
indicates that the number of seals in the 
lake, about 400, has been relatively 
stable from 1984–2013 with little to no 
evidence of a trend over the past 5,10, 
and 15-year horizons. In 2011, 
household surveys of local residents 
from six communities in the Iliamna 
Lake region were conducted. Based 
upon a synthesis of the information 
provided by this local traditional 
knowledge (LTK) of Iliamna Lake 
residents, the population size of seals in 
the lake was believed to be 
approximately 329 individuals, with a 
general belief that the population was 
increasing (Burns et al., 2013). 

Habitat Use and Movements 
Harbor seals typically inhabit near- 

shore coastal waters, but are well known 
for their use of estuaries and rivers, and 
have been recorded over 200 kilometers 
(km) upstream (see review in COSEWIC 
2007). Harbor seals are known to haul- 
out on a variety of natural and manmade 
substrates which include beaches, 
sandbars, rocks, islands, ice, docks, 
piers, and boats. Their varied haul-out 
substrates are an example of the 
behavioral plasticity of harbor seals to 
adapt to a range of environmental 
settings and conditions (Komers 1997; 
Vincent et al., 2010). 

Harbor seals are often described as a 
sedentary, non-migratory species, with 
considerable site fidelity to one or a few 
haul-outs, with large scale movements 
being rare. Traditional thinking is that 
harbor seals generally stay within 50 km 
of a primary haul-out site (e.g., see 
Peterson et al., 2012). However, Burns 
(2002) states this is a ‘‘gross 
oversimplification’’ and instead states 
that harbor seals move quite extensively 
in some cases, including movements 
characterized as ‘‘migrations, juvenile 
dispersal, seasonal shifts, shifts related 
to breeding activity, responses to seals 
habitat exclusion, responses to acute or 
chronic disturbance, and immigration/ 
emigration, occasionally on a relatively 
large scale.’’ Satellite tagging studies 
document that harbor seals have large 
home ranges with haul-out sites that 

vary seasonally and by individual, with 
some seals migrating hundreds of km 
between breeding and post-breeding 
habitats (e.g., Lowry et al., 2001; Lesage 
et al., 2004; Peterson et al., 2012; 
Womble and Gende 2013). These 
studies also report strong evidence of 
site fidelity by harbor seals to their 
breeding or locations where they were 
tagged during summer. In the St. 
Lawrence estuary in Canada, over half 
of the satellite tagged harbor seals left 
their summer haul-out areas once solid 
ice formed within the bays of the 
estuary, and migrated between 65 km 
and 520 km to over-wintering sites 
(Lesage et al., 2004). In the Pacific 
Northwest region of the United States, 
Hardee (2008) reported that harbor seal 
movements up to 100 km from the 
tagging site occurred most frequently 
outside of the breeding season, and that 
some adult males made trips in excess 
of 200 km roundtrip that lasted 1–8 
weeks between April and August. 
Hardee (2008) observed long-distance 
and long-duration movements by harbor 
seals throughout the study period, with 
males making multiple roundtrip 
movements greater than 200 km that 
were not associated with a migratory 
over-wintering behavior. Hardee’s 
(2008) study, as well as a study of 
harbor seals from the Wadden Sea, 
Denmark (Tougaard et al., 2003 as cited 
in Hardee 2008), contradict the 
traditional view that harbor seals reside 
in a limited geographic area and do not 
leave that home area for extended 
periods of time. Peterson et al. (2012) 
documented adult male harbor seals in 
the Pacific Northwest moving rapidly 
between haul-outs, at times traveling 
over 100 km in about two days. That 
study also concluded that some adult 
male harbor seals had secondary haul- 
out sites greater than 100 km from the 
primary haul-out site; that the locations 
of, and distances between, primary and 
secondary haul-outs varied by seal; and 
that seasonal migrations over 100 km by 
adult male seals were more common 
than previously believed. In Alaska, 
Lowry et al. (2001) reported juvenile 
harbor seal movements of 300–500 km, 
and Womble and Gende (2013) 
documented extensive migrations of 
harbor seals from Glacier Bay during the 
post-breeding season, with some 
females traveling to Prince William 
Sound, a distance up to 900 km one 
way. A harbor seal tagged in the Egegik 
and Ugashik region of eastern Bristol 
Bay traveled in excess of 470 km, and 
8 of 14 tagged harbor seals traveled in 
excess of 100 km from a major haul-out 
site (ADF&G unpubl. data). 

There is also variation in individual 
movements of harbor seals within a 
population, with some seals traveling 
great distances seasonally while others 
stay within a smaller area year-round. 
Womble and Gende (2013) noted that 
some harbor seals in Glacier Bay, 
Alaska, were residents year-round 
whereas others were migratory. For the 
migrating harbor seals, there was a high 
degree of site fidelity back to Glacier 
Bay the following pupping/breeding 
season despite the extensive migration 
away from the breeding area during the 
post-breeding season (Womble and 
Gende 2013). Lesage et al. (2004) 
documented that half of the tagged 
harbor seals in the St. Lawrence estuary 
in Canada left their summer haul-out 
areas and migrated up to 520 km to 
over-wintering sites, whereas the other 
half stayed year-round. Peterson et al. 
(2012) concluded that some harbor seals 
in the Pacific Northwest had spatially 
separated primary and secondary haul- 
outs, while other seals stayed relatively 
close to a primary haul-out year-round. 
Sharples et al. (2012) documented 
highly variable individual harbor seal 
movements for seals tagged in the 
British Isles. This study also concluded 
that region and season better explained 
the variation in foraging movements 
than the individual seal’s sex, size, and 
body condition (Sharples et al. 2012), 
suggesting the local habitat conditions 
and distance to profitable feeding 
grounds may influence the foraging 
movements of the seals. 

No harbor seals in Iliamna Lake have 
been satellite tagged, thus there are no 
data available about harbor seals 
movements in Iliamna Lake comparable 
to those discussed in the preceding 
paragraphs. Data on habitat use and 
movements of harbor seals in Iliamna 
Lake are from aerial surveys 
documenting locations where harbor 
seals were hauled-out (e.g., Mathisen 
and Kline 1992; Small 2001; Withrow 
and Yano 2009; Burns et al., 2012; 
Burns et al., 2013), and the LTK of 
residents, including Alaska Native 
subsistence hunters around Iliamna 
Lake (e.g., Burns et al., 2013; Van Lanen 
et al., 2013). In Iliamna Lake, hauled-out 
harbor seals are observed primarily in 
the northeastern portion of the lake, but 
some local residents report seeing seals 
in the southwestern portion of the lake, 
especially near the Kvichak River and 
Igiugig (Burns et al., 2013). The majority 
of aerial surveys of Iliamna Lake were 
conducted during the summer/ice-free 
season, with a small number of recent 
(2010–2013) surveys also flown during 
the winter/ice-present season. The 
recent aerial surveys documented 
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seasonal variations in seal presence and 
abundance in the lake, with 
significantly greater numbers of seals 
observed hauled-out during the summer 
pupping and molting periods (e.g., 237 
seals observed August 4, 2013) than 
during the winter (e.g., 9 seals observed 
April 4, 2013) (Burns et al., 2011; 
Withrow et al., 2012; Burns et al., 2012; 
Burns et al., 2013; NMML unpubl. data). 

While harbor seals are known to haul- 
out on ice, recent aerial surveys have 
documented few seals hauled-out 
during winter surveys in Iliamna Lake. 
For example, an aerial survey flown in 
April 2010, when the lake was almost 
completely frozen-over, documented 
only 11 seals; observers reported they 
‘‘did not see any areas that could 
support the several hundred seals that 
have been documented in the summer’’ 
(Withrow et al., 2011). Another aerial 
survey in April 2013 observed only nine 
hauled-out seals (NMML unpubl. data). 
Although fewer seals are documented 
during winter months, there has been 
some speculation, primarily by some 
local residents (Burns et al., 2013; Van 
Lanen et al., 2013), that all the seals 
remain in the lake year-round and are 
undetectable during winter aerial 
surveys. It is possible seals present in 
the lake in winter are not observed 
because they are either in the water or 
they are under the ice in areas with air 
pockets, which may become accessible 
along shorelines when the lake’s water 
level drops after a heavy layer of ice has 
formed at the surface. The particular 
environmental condition of under-ice 
air pockets has been scientifically 
documented in the Lacs des Loups 
Marins in Canada (Twomey 1939 as 
cited in Smith and Horonowitsch 1987; 
Smith and Horonowitsch 1987). The 
Lacs des Loups Marins are home to 
harbor seals in subspecies P. v. 
mellonae, who reside in freshwater 
lakes year-round and are believed to use 
under ice haul-outs when the lakes are 
iced-over (Smith and Horonowitsch 
1987; Smith 1997; DFO 2016). While 
neither this environmental condition 
nor the use of under-ice air pockets by 
harbor seals have been scientifically 
assessed in Iliamna Lake, the use of 
under ice air pockets or chambers could 
explain why fewer seals are observed in 
Iliamna Lake when it is frozen 
compared to when it is not. However, 
this theory does not explain why only 
eight seals were counted in November 
2010 (Burns et al., 2011) when the lake 
was not iced-over. There currently is no 
scientific evidence available to 
determine whether air chambers or 
haul-outs are used by seals under the ice 
in Iliamna Lake during the winter; 

however, local residents have reported 
hearing seals under the ice in such 
spaces (Burns et al., 2013). Regardless of 
the number of seals present in winter, 
the aerial surveys provide scientific 
evidence of some level of year-round 
presence of harbor seals in Iliamna 
Lake. 

Conclusions drawn from recent aerial 
surveys suggest that some harbor seals 
may be year-round residents of Iliamna 
Lake whereas other harbor seals may 
seasonally migrate to and from the lake 
(Burns et al., 2011; Withrow et al., 2011; 
Burns et al., 2012; Burns et al., 2013). 
Some of the LTK regarding the 
migration patterns of seals in Iliamna 
Lake are inconsistent, and collectively 
they do not provide clarity (see Burns et 
al., 2013). Some LTK reports indicate 
harbor seals migrate between Iliamna 
Lake and Bristol Bay and are frequently 
seen traversing the Kvichak River (e.g., 
Alvarez 2013; Burns et al., 2013; Igiugig 
Tribal Village Council 2013; Mohr 2013; 
Wilson 2013), while other reports 
indicate that the seals do not migrate 
and are present in the lake year-round 
(e.g., Burns et al., 2013; Jacko 2013; 
Mohr 2013). Local residents around 
Iliamna Lake indicate that observations 
of harbor seals in the Kvichak River are 
typically made beginning in spring, 
peak during mid-summer, and decline 
to zero in the winter months; however, 
some residents of Levelock on the 
Kvichak River have observed seals in 
the river in the winter (Burns et al., 
2013). This suggests that the Kvichak 
River may be used seasonally as a 
migration route between Iliamna Lake 
and Bristol Bay. 

No scientific data are available to 
determine whether enough fish remain 
in Iliamna Lake to support hundreds of 
seals during winter. Some LTK indicates 
that the lake may not have sufficient 
food available to support the number of 
seals observed in summer months on a 
year-round basis. A local seal hunter 
recently noted that two seals harvested 
during two consecutive winters in the 
lake had not ‘‘one drop of food in the 
stomach or intestines’’ (Burns et al., 
2013). Another seal hunter recollected 
shooting a seal in March one year that 
was very skinny and had no fat on it, 
and speculated that during cold winters 
there was inadequate food for the seals 
(Burns et al., 2013). However, the 
hunter also mentioned that it was very 
rare to find a skinny seal in Iliamna 
Lake. During our public comment 
period we received a comment that 
provided calculations of the abundance 
of non-salmonid freshwater fish 
available during the overwinter period 
and indicated that a population of 
approximately 300 seals could not be 

sustained on the levels of freshwater 
fish available in the winter. We have no 
information to support or refute the 
calculations provided by the 
commenter. 

Alternatively, there may be adequate 
abundance of prey available in the lake 
year-round, but some seals could leave 
the lake in winter for other reasons. In 
the St. Lawrence estuary, a study of 
satellite-tagged harbor seals found that 
seals left summer haul-out areas when 
solid ice formed within the bays of the 
estuary despite ‘‘evidence of high 
abundance of potential prey for harbor 
seals in the estuary during winter’’ 
(Lesage et al., 2004). This study 
concluded that availability of prey in 
winter ‘‘is not the primary factor which 
influences the movement and 
distribution patterns of harbor seals’’ 
(Lesage et al., 2004). As discussed 
earlier, harbor seals have been 
documented to have spatially separated 
home ranges which vary seasonally (e.g. 
Lowry et al., 2001; Lesage et al., 2004; 
Peterson et al., 2012; Womble and 
Gende 2013), but also high site fidelity 
to breeding locations. Thus, it is 
plausible that some harbor seals from 
Bristol Bay seasonally follow the salmon 
to Iliamna Lake and return to Bristol 
Bay for winter, but there are no data 
available either to support or refute this 
scenario. 

Whether seals migrate seasonally 
between Iliamna Lake and Bristol Bay 
has not been scientifically investigated, 
with the exception of a few recent aerial 
surveys of Iliamna Lake and the Kvichak 
River. Aerial surveys of the Kvichak 
River (five complete or partial river 
surveys conducted from 2008–2013) 
have failed to document harbor seal 
presence in the river (Burns et al., 2013), 
but it is possible that seals in the river 
may have been missed during the 
surveys or that the surveys were 
conducted when seals were not using 
the river. For example, during an aerial 
survey in 2011, the survey crew 
received a report of seals in a tributary 
of the Kvichak River near Kastinak 
Flats, but the survey crew was unable to 
locate the seals when they flew over the 
area approximately 30 minutes later 
(Burns et al., 2013; D. Withrow, NMML, 
pers. comm.). Additionally, Burns et al., 
(2013) postulated that seals present in 
the Kvichak River may not be accounted 
for as a result of the survey 
methodology, which only counts seals 
hauled-out, not those in the water. 
Other reports suggest harbor seals are 
regularly seen throughout the Kvichak 
River (Burns et al., 2013; Van Lanen et 
al., 2013; ADF&G unpubl. data). Of 14 
harbor seals satellite tagged in Egegik 
and Ugashik Bays within eastern Bristol 
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Bay in 2000 and 2001, none were 
documented in the Kvichak River or 
Iliamna Lake (ADF&G unpubl. data). 
However, the sample size is too small to 
conclude that migration between Bristol 
Bay and Iliamna Lake does not occur. 
We did not find any scientific evidence 
to conclude the harbor seals in Iliamna 
Lake constitute a closed population 
with no migration between the lake and 
marine waters, and the documented 
LTK on this question was inconsistent. 
In the absence of persuasive evidence of 
a closed population, for purposes of our 
DPS assessment, we assumed that 
harbor seal migration between Iliamna 
Lake and Bristol Bay (or beyond) is 
possible. 

Subsistence Harvest 
Harbor seals are an important 

resource for Alaska Native communities 
surrounding Iliamna Lake. Harbor seals 
are not only a food source, but also 
provide materials that can be used for 
clothing, handicrafts, and cultural 
traditions. Reports of harvesting harbor 
seals by indigenous people around 
Iliamna Lake date back to the early 
1800s and LTK suggests that seals have 
inhabited the lake for many centuries 
(Fall et al., 2006; Van Lanen 2012; Burns 
et al., 2013). The majority of hunting 
occurs during February and March; 
however, some animals have been 
harvested in summer and occasionally 
in winter (Burns et al., 2013). Seven 
communities around Iliamna Lake and 
along the Kvichak River were surveyed 
regarding their harvest of marine 
mammals: Pedro Bay, Pope-Vannoy 
Landing, Kokhanok, Newhalen, Igiugig, 
Iliamna, and Levelock (Burns et al., 
2013). Between 1982 and 2011, 
approximately 150 seals were harvested 
in Iliamna Lake; however, there is a 
marked difference in the number of 
seals harvested each of those years 
(Burns et al., 2013). For instance, there 
were no reported harvests of seals in 
1982 and 1996, yet 33 were harvested in 
1991. The most recent survey in 2011 
reported that 44 percent of households 
surveyed from these seven communities 
used ‘‘freshwater’’ harbor seal products 
and 13 percent used ‘‘saltwater’’ harbor 
seal products in some capacity, 
resulting from an estimated harvest of 
29 seals (five ‘‘saltwater’’ and 24 
‘‘freshwater’’) (Burns et al., 2013). 

Distinct Population Segment (DPS) 
Assessment 

As described above, only species, 
subspecies, and DPSs are eligible for 
listing as a threatened or endangered 
species under the ESA. A DPS is a 
population or group of populations of a 
vertebrate species that meet both the 

‘‘discreteness’’ and ‘‘significance’’ 
criteria of our DPS policy (61 FR 4722; 
February 7, 1996). If a population 
segment is found to be discrete and 
significant, it is a DPS and is considered 
a ‘‘species’’ under the ESA. If the 
population is not both discrete and 
significant, it does not meet the criteria 
for designation as a DPS and does not 
qualify as a ‘‘species’’ as defined by the 
ESA; thus, we need not evaluate its 
status relative to the factors in section 
4(a)(1) of the ESA because it cannot be 
listed as a threatened or endangered 
species. Our assessment first addresses 
the discreteness of the harbor seals 
found in Iliamna Lake, and then 
addresses whether these seals are 
significant to P. v. richardii, as these 
terms are defined in our DPS policy (61 
FR 4722; February 7, 1996). 

As discussed above, we know from 
formal scientific studies and LTK that at 
least some harbor seals are present in 
the lake year-round; i.e. are residents of 
Iliamna Lake. What is not clear from the 
science or LTK is whether harbor seals 
from Bristol Bay migrate to Iliamna 
Lake. The BRT considered four 
scenarios: (1) The population of seals in 
Iliamna Lake is self-sustaining with 
seals being year-round residents of the 
lake, and no migration of seals from 
Bristol Bay into the lake occurs; (2) 
there are resident seals in the lake, and 
some seals from Bristol Bay migrate to 
the lake during the summer, but there is 
no interbreeding of seals from the two 
regions and the Bristol Bay seals do not 
stay in the lake during winter; (3) 
Iliamna Lake contains a mix of seals 
born in the lake and those born in the 
marine environment but who migrated 
to the lake (either temporarily or 
permanently), and these seals are 
interbreeding; or (4) there is no self- 
sustaining population of seals in the 
lake and migration is necessary to 
sustain the population of seals in the 
lake. The BRT found three of the four 
scenarios to be plausible, favoring 
explanations 1 and 2, but not ruling out 
3. None of the BRT members considered 
the forth scenario likely (Boveng et al., 
2016). For our DPS analyses, we 
recognize that questions remain 
regarding whether there is migration, 
and references below to seals in or from 
Iliamna Lake are not meant to imply 
that their birth location (either in 
Iliamna Lake or the marine 
environment) is known, but rather are 
an indication of the seals’ location in 
Iliamna Lake at time of observation or 
sampling. 

Discreteness 
We first sought to determine whether 

the harbor seal population in Iliamna 

Lake is discrete in relation to the 
remainder of the taxon to which it 
belongs (i.e., the eastern North Pacific 
harbor seal subspecies, P. v. richardii). 
A population segment of a vertebrate 
species may be considered discrete if it 
satisfies either one of the following 
conditions specified in our DPS policy: 
‘‘(1) it is markedly separated from other 
populations of the same taxon as a 
consequence of physical, physiological, 
ecological, or behavioral factors. 
Quantitative measures of genetic or 
morphological discontinuity may 
provide evidence of this separation; or 
(2) it is delimited by international 
governmental boundaries within which 
differences in control of exploitation, 
management of habitat, conservation 
status, or regulatory mechanisms exist 
that are significant in light of section 
4(a)(1)(D) of the ESA.’’ Because Iliamna 
Lake is entirely within the United 
States, the second discreteness criterion 
identified above is not relevant. Thus, 
we focused our assessment of 
discreteness on whether the harbor seals 
in Iliamna Lake are markedly separated 
from other harbor seals in the 
subspecies P. v. richardii, with 
emphasis on the nearest harbor seal 
stock in adjacent Bristol Bay. In 
addition to examining four categories of 
factors (i.e., physical, physiological, 
ecological, or behavioral factors) as 
mechanisms with the potential for 
providing marked separation by limiting 
the dispersal of breeders between 
populations, the BRT recognized that 
dispersal rates often cannot be directly 
measured in natural populations. As 
such, the BRT also decided to separately 
review the available genetic information 
for evidence of separation. 

Physical Factors: Iliamna Lake is 
located at the base of the Alaska 
Peninsula, where it drains through the 
Kvichak River into Bristol Bay. Thus, 
harbor seal habitat in Iliamna Lake is 
separated from the nearest habitat 
commonly used by harbor seals in 
Bristol Bay by the Kvichak River. 
Reports regarding the length of the 
Kvichak River vary, with some older 
documents reporting the river is 
approximately 80 km (50 mi) in length 
(e.g., Orth 1971; BLM 2004), whereas 
more recent reports suggest it is closer 
to 115–120 km (71–75 mi) (e.g., 
Withrow and Yano 2009; Boveng et al., 
2016; validated by a measurement of the 
river path between Kogging and Iliamna 
Lake using a high resolution 
topographic map). The discrepancy in 
reported distances of the river could be 
explained by changes in the river itself 
over time, variances in the starting and 
ending measurement points, or by using 
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straight-line measurements on a map 
versus tracing the path of the river. 

Although seals are found 
predominantly in the northeast region of 
Iliamna Lake, the most recent studies 
indicate harbor seals are found 
throughout Iliamna Lake, in rivers 
draining into the lake (Iliamna, 
Newhalen, and Gilbralter rivers), and 
throughout the Kvichak River (Alvarez 
2013; Burns et al., 2011; Burns et al., 
2012; Burns et al., 2013; Igiugig Tribal 
Village Council 2013; Mohr 2013; Van 
Lanen et al., 2013; Wilson 2013). The 
distance that seals would have to travel 
from the lake to Bristol Bay is well 
within the known distances that harbor 
seals travel (see previous discussion in 
‘‘Habitat Use and Movements’’). Thus, 
the evidence available does not indicate 
that the length of the Kvichak River nor 
the distance to the northeast region of 
Iliamna Lake (approximately 180 km 
from Bristol Bay) would be a physical 
barrier separating seals in Iliamna Lake 
from those in Bristol Bay. 

Physical factors that could impede 
harbor seal passage in the Kvichak River 
include shallow braided sandbars and 
ice cover during winter. Although 
poorly adapted for travel on land, 
harbor seals in other areas have been 
suspected to cross land up to 0.15 km 
long and on inclines as steep as 25 
degrees to get from one body of water 
to another (COSEWIC 2007), so it is 
reasonable to assume harbor seals have 
the capability to cross shallow braided 
sandbars in the Kvichak River. 

Millions of sockeye salmon enter 
Iliamna Lake from marine waters 
annually via the Kvichak River along 
with other species of anadromous 
salmon. Also, another marine mammal 
species has been reported to travel to 
Iliamna Lake via the Kvichak River. 
Beluga whales, which are less agile and 
much larger than harbor seals, have 
been documented in the Kvichak River 
(Frost et al., 1983; Quakenbush 2002) in 
the spring, summer, and fall (Chythlook 
and Coiley 1994) and have been 
observed near Igiugig (Burns et al., 
2013; Wilson 2013) and in Iliamna Lake 
(Mohr 2013). Thus, the available 
evidence suggests the Kvichak River is 
passable for harbor seals, at least part of 
the year when the river is not frozen 
over. 

Individual BRT members were not in 
agreement regarding the scientific 
support for discreteness due to physical 
factors, but concluded ‘‘no strong 
evidence was found either for or against 
marked separation by physical barriers 
between harbor seals in Iliamna Lake 
and those in Bristol Bay’’ (Boveng et al., 
2016). When we considered the best 
available information indicating that 

there is access between Iliamna Lake 
and Bristol Bay via the Kvichak River, 
which is passable at least part of the 
year, and that the distance between the 
two locations is within documented 
migration distances of harbor seals, 
along with with the opinion of the BRT, 
we concluded that the best available 
information does not support a 
conclusion that there is separation due 
to physical factors. As such, we find 
that harbor seals in Iliamna Lake are not 
markedly separated from other harbor 
seals of the subspecies P. v. richardii as 
a consequence of physical factors. 

Physiological Factors: Unlike the Lacs 
des Loups Marins harbor seals in 
Canada, a landlocked population that 
lives exclusively in freshwater lakes and 
rivers and has documented 
physiological differences from the 
adjacent harbor seal population in 
marine waters (Smith et al., 1994), no 
studies exist suggesting there are 
statistically significant morphological or 
physiological differences between 
harbor seals in Iliamna Lake and other 
members of the subspecies P. v. 
richardii. Consequently, our 
discreteness analysis considered other 
types of evidence which may suggest 
physiological differences. Specifically, 
we considered observations obtained 
primarily from those with LTK of seals 
in Iliamna Lake having a different size, 
taste, pelage, and timing of pupping as 
compared to seals in Bristol Bay. 

The concentration and availability of 
salmon to seals in Iliamna Lake in the 
summer may account for perceived 
differences reported by LTK in size and 
taste of seals in Iliamna Lake compared 
to seals in Bristol Bay. For example, 
several respondents of a recent LTK 
survey indicated that the ‘‘physical size 
of the seals grows every year following 
the salmon runs’’ (Burns et al., 2013), 
suggesting high availability and 
consumption of energy-rich salmon 
results in growth of seals during the 
summer. While the well-fed seals may 
have experienced salmon-fueled growth, 
the flavor of the harvested seals has 
been reported to become less desirable 
after the salmon runs, which is 
reportedly why seals in Iliamna Lake are 
not normally hunted in fall (Burns et al., 
2013). The LTK perception of 
differences in pelage pattern and 
coloration is conflicting (see Burns et 
al., 2013), and no formal studies have 
been conducted to determine if there are 
significant differences in pelage patterns 
for harbor seals in Iliamna Lake versus 
elsewhere. Burns et al., (2013) speculate 
that the timing of the harvest of harbor 
seals in relation to the timing of the 
annual molt may play a role in the 
perceptions of difference in pelage 

texture or coloration. The observed 
variances in taste, body size, and pelage 
traits are more likely a reflection of 
seasonal diet, normal phenotypic 
plasticity, and individual variation 
rather than an indication that the seals 
in Iliamna Lake are physiologically 
distinct from those in the adjacent 
marine environment. 

The timing of pupping for eastern 
North Pacific harbor seals ranges from 
March to September (Bigg 1969; Temte 
et al., 1991; Sease 1992). In Iliamna 
Lake, LTK reports about the timing of 
pupping are variable, with some reports 
of seal pups born on the lake ice during 
March and April, and other reports 
indicating pups are born during the first 
half of June (Burns et al., 2013). LTK 
observations of seal pup sightings in 
Iliamna Lake ranged from February to 
September, with the majority of pup 
sightings between April and August 
(Burns et al., 2013). Between 2009 and 
2013, aerial surveys of Iliamna Lake 
documented newborn pups in June, 
July, and August (Burns et al., 2013). 
Both aerial survey observations and 
local resident observations of newborn 
seal pups in Iliamna Lake are within the 
normal range of pupping dates for the 
eastern North Pacific harbor seal 
subspecies. 

Jemison and Kelly (2001) and 
Reijnders et al. (2010) showed that the 
timing of harbor seal pupping in the 
same location can shift by as much as 
several weeks over the course of a few 
decades. A review of data from 1975– 
2006 for harbor seals in Nanvek Bay, 
Alaska, (which is the main location 
within Bristol Bay for which harbor seal 
pupping data are available) indicates 
that the average peak pupping date can 
vary by a couple of weeks over just a 
few years (e.g., June 18 in 2002 vs. July 
3 in 2006; see Table 1 in Boveng et al., 
2016). This observed natural variation 
in timing of harbor seal pupping, along 
with scarcity of available data, may 
account for seemingly conflicting 
information in the scientific literature 
about the timing of pupping in Iliamna 
Lake relative to other harbor seals in 
Alaska (e.g., Burns et al., 2013 states 
‘‘when compared to Bristol Bay seals 
only, the timing of pupping in Iliamna 
does not appear to be substantially 
delayed’’ versus Withrow et al. (2011) 
which states ‘‘Elsewhere in Alaska we 
observe harbor seals pupping much 
earlier, in May and June’’). According to 
the BRT report (Boveng et al., 2016), the 
latest peak pupping date estimated for 
the Nanvek Bay region of Bristol Bay 
was July 5 (1990). Iliamna Lake aerial 
surveys flown in 2010, 2011, and 2013 
indicate that the earliest peak pupping 
date was July 9 (2010). Sparse data 
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about pupping dates in both Bristol Bay 
and Iliamna Lake lead us to conclude 
that while we do not know the precise 
timing of peak pupping of harbor seals 
in either region, we do know that timing 
of peak pupping can vary by a couple 
of weeks among years within a given 
location. Therefore, an overlap of the 
timing of pupping between seals in 
Bristol Bay and Iliamna Lake is possible, 
even though there may be a 15-day 
delay in the average peak pupping date 
in Iliamna Lake (July 12) versus the 
average peak pupping date in Nanvek 
Bay (June 27) (see Boveng et al., 2016). 
Burns et al. (2013) also concluded that 
compared to Bristol Bay, the timing of 
pupping in Iliamna Lake does not 
appear to be substantially delayed. A 
model developed to estimate the 
abundance and trend of harbor seals in 
Iliamna Lake (Boveng et al., in prep as 
cited in Boveng et al., 2016) predicted 
a peak pupping date of July 20 (versus 
the July 12 peak pupping date suggested 
by a simple average of the dates of 
maximum pup counts presented in 
Table 1 of the BRT Report); however, 
there was substantial imprecision in the 
model’s estimate for the peak of pup 
counts in the lake. 

Individual BRT members were not all 
in agreement regarding the degree of 
scientific support for discreteness based 
upon marked separation due to 
physiological factors. Regarding 
differences in physiological traits such 
as pelage coloration or texture and seal 
size and taste, the BRT report stated 
‘‘whether any of these differences truly 
reflect physiological differences or 
separation is not clear, and the BRT was 
unaware of any documentation that 
these traits are heritable and would 
indicate separation or novel genetic 
diversity’’ (Boveng et al., 2016). 
Regarding physiological separation 
based on the notion that pupping in 
Iliamna Lake is potentially delayed by 
two to six weeks when compared to 
nearby populations, the BRT stated, 
‘‘The sparsity of information currently 
available for Iliamna Lake, imprecision 
in determining the timing for any of the 
comparison populations, and the length 
of the harbor seal pupping period 
(approximately 6–10 weeks), reduce the 
confidence that can be placed on the 
apparent difference’’ (Boveng et al., 
2016). 

When we considered all the evidence 
currently available to us, including the 
lack of direct measures of physiological 
factors, the possibility that perceived 
differences in seals’ appearance may be 
the result of natural individual 
variation, the imprecision of estimating 
pupping dates due to limited data, the 
potential overlap of pupping seasons 

between Iliamna Lake and Bristol Bay, 
and the large timeframe (March to 
September) for typical pupping times 
across the eastern North Pacific harbor 
seal taxon, we concluded that the 
available information is too weak for us 
to make a determination that there is 
separation based on physiological 
factors. As such, based on the available 
evidence, we find that harbor seals in 
Iliamna Lake are not markedly separated 
from other harbor seals of the 
subspecies P. v. richardii as a 
consequence of physiological factors. 

Ecological Factors: Harbor seals are 
known to pursue and aggregate around 
concentrations of anadromous prey, 
particularly salmon (e.g., London et al., 
2001, Orr et al., 2004, and Wright et al., 
2007, as cited in Peterson et al., 2012; 
Middlemas et al., 2006; Hauser et al., 
2008). Changes in distribution of 
seasonally abundant prey in the Pacific 
Northwest have been suggested as a 
possible explanation for seasonal 
movements of harbor seals in that area 
(Peterson et al., 2012), as harbor seals 
may move deliberately to exploit 
regions of higher prey availability 
(Hardee 2008). In Alaska, movements of 
125 km by adult female harbor seals 
have coincided with seasonal eulachon 
runs in the Copper River Delta (Lowry 
et al., 2001). Savarese and Burns (2010) 
documented peak harbor seal numbers 
coincident with peaks in regional 
salmon abundance in the Bering Glacier 
region, and contended the salmon 
attracted large numbers of harbor seals 
to the region. Peterson et al. (2012) 
speculated that the observations of 
harbor seals using spatially separated 
haul-out sites on a seasonal basis may 
be related to seasonal changes in prey 
distribution and foraging opportunities. 

Hauser et al. (2008) examined 
foraging by harbor seals in Iliamna Lake 
during July and August, when salmon 
are very abundant in the lake, and 
reported that the seals predominately 
fed on large salmonids (salmon, trout, 
char, and graylings) during the summer 
months. In addition to salmonids, 
Hauser et al. (2008) documented 
lampreys, smelts, sculpins, whitefishes, 
sticklebacks, and other unidentified 
prey items in the scat samples of harbor 
seals in Iliamna Lake. Thus, harbor seals 
in Iliamna Lake appear to be 
opportunistic feeders, consistent with 
the general pattern of harbor seals 
foraging on a wide variety of fish and 
invertebrate prey across their range, 
with regional differences in diet 
diversity (Jemison 2001; COSEWIC 
2007). The prey items and seasonal 
concentration of salmon in the diet of 
seals in Iliamna Lake are consistent with 
those documented for harbor seals in 

other freshwater systems. For example, 
Middlemas et al. (2006) documented a 
summer peak in the contribution of 
salmonid prey to the diet of harbor seals 
observed in a Scottish river system; 
Beck et al. (1970) documented a seal in 
Edehon Lake, Canada with both trout 
and whitefish in its stomach; and Power 
and Gregoire (1978) reported that harbor 
seals in lakes ate various freshwater fish 
present in the lakes, including trout. 
Smith et al. (1996) examined stomachs 
of four harbor seals from the Lacs des 
Loups Marins which contained in large 
part lake whitefish, lake trout, and 
brook trout. Scat collected in the 
Nanvak Bay region of Bristol Bay also 
showed that harbor seals have a diverse 
diet, including some of the same types 
of prey species consumed in Iliamna 
Lake (e.g., salmon, smelts, sculpins) as 
well as other prey species (e.g., 
codfishes, herring, squid/octopus) 
(Jemison 2001). 

Stable isotope analyses of whiskers 
and muscle tissue can provide some 
insights about harbor seal diets from 
several months prior to the date the 
samples were collected. Samples 
collected from a small number of 
subsistence harvested harbor seals from 
Iliamna Lake provide preliminary 
evidence that those specific seals 
consumed freshwater fish during the 
previous winter (Burns et al., 2013). 
These preliminary data and the typical 
timing of ice melt in the Kvichak River 
and Iliamna Lake (May–June) suggest 
that these samples were most likely 
collected from seals which had 
overwintered in the lake. However, 
these preliminary stable isotope data are 
not especially revealing due to the lack 
of data on whisker growth rates, tissue 
turnover times, and direct measures of 
the isotopic signature of potential prey 
resources (Burns et al., 2013). 

If ecological factors prevented harbor 
seals in Iliamna Lake from mixing with 
other harbors seals during mating 
season, then there could be marked 
separation as a result of lack of 
opportunities for interbreeding. 
However, when considering the timing 
of the annual ice melt in the Kvichak 
River and Iliamna Lake, the sockeye 
salmon runs into Iliamna Lake, and the 
presumed mating seasons of seals in 
Bristol Bay and in Iliamna Lake, the 
BRT concluded that the timing of these 
events would not preclude 
opportunities for interbreeding by seals 
migrating from Bristol Bay to Iliamna 
Lake (Boveng et al., 2016). 

The BRT members were in general 
agreement regarding the degree of 
scientific support for discreteness based 
upon marked separation due to 
ecological factors, and concluded there 
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was ‘‘no strong evidence for separation’’ 
as a result of any of the ecological 
factors considered. Based on the 
available evidence, we find that harbor 
seals in Iliamna Lake are not markedly 
separated from other harbor seals of the 
subspecies P. v. richardii as a result of 
ecological factors. 

Behavioral Factors: There are no 
scientific or LTK data available to assess 
whether mating behaviors (e.g., 
vocalizations or mate attraction 
displays) differ for seals in Iliamna Lake 
relative to those in Bristol Bay or other 
areas of the eastern North Pacific harbor 
seal range. Absent data available 
regarding mating behaviors of harbor 
seals in Iliamna Lake, the BRT 
construed the selection of relatively 
remote pupping sites in the northeastern 
region of Iliamna Lake (nearly 200 km 
from pupping sites in Bristol Bay) to be 
a behavior, and suggested the selection 
of the unusual location was evidence of 
some degree of separation, especially 
given harbor seals’ site fidelity to 
breeding locations. The selection of 
distant pupping sites could be 
interpreted to mean that harbor seals in 
Iliamna Lake are not freely breeding 
with harbor seals in Bristol Bay, and 
lead to a conclusion there is marked 
separation. However, even a small 
amount of breeding dispersal from 
marine populations of harbor seals into 
Iliamna Lake could render the degree of 
genetic differentiation insignificant 
(Boveng et al., 2016), suggesting there 
may not be marked separation. The 
available LTK does not resolve this 
question, as opinions vary regarding 
whether seals in the lake are residents, 
migrants, or a mix of both (see Burns et 
al., 2013). 

Previously we mentioned that harbor 
seals commonly follow anadromous 
prey into freshwater environments, such 
as rivers and lakes. Thus, we do not 
consider the mere presence of harbor 
seals in Iliamna Lake to be a behavioral 
adaptation suggestive of marked 
separation from harbor seals in the 
marine environment. However, some 
Alaska Natives in the Iliamna Lake 
region, including subsistence hunters, 
have postulated that the seals 
overwinter in the lake by using under- 
ice air gaps and haul-outs (Burns et al., 
2013), although such winter habitats 
have not been documented in Iliamna 
Lake. Lack of data complicates a 
determination of whether use of under- 
ice shelters would be a special, learned 
behavioral adaptation that is unique to 
harbor seals over-wintering in 
freshwater environments, or if this 
behavior would be one that any harbor 
seal in a similar environment may 
adopt. Similar under-ice habitats in the 

Lacs des Loups Marins in Canada have 
been suggested as potential harbor seal 
lairs or breathing chambers (e.g., Smith 
and Horonowitsch 1987; COSEWIC 
2007). This, in turn, suggests that use of 
such under-ice habitats may be an 
example of the behavioral plasticity that 
results in harbor seals using a range of 
behaviors and habitats in response to 
environmental conditions (Komers 
1997; Vincent et al., 2010). 

The Lacs des Loups Marins harbor 
seal population has shown evidence of 
modifying typical harbor seal behavior 
and adapting to its environment. It is 
postulated that, because no pups have 
been observed being born on the ice 
during that species’ pupping time 
period (April, when the lakes are 
frozen), the Lacs des Loups Marins 
harbor seals have learned and adapted 
to their situation by whelping in under- 
ice shelters similar to subnivean birth 
lairs (snow caves) used by ringed seals 
(Consortium Gilles Shooner & Associes 
et al., 1991 as cited in Smith 1997). On 
the contrary, Burns et al. (2013) include 
information from local residents near 
Iliamna Lake who suggest some harbor 
seal pups may be born in Iliamna Lake 
in March and April, when the lake is 
still frozen, but pup on the ice, not 
under it. Due to this reported on-ice 
pupping, even if the harbor seals in 
Iliamna Lake utilize under-ice habitats 
as shelters or breathing chambers, such 
behavior would not be an adaptation 
necessary for successful pupping by 
seals that use the lake. Thus, unlike the 
Lacs des Loups Marins harbor seals, the 
evidence suggests that harbor seals in 
Iliamna Lake have not developed novel 
behaviors to facilitate pupping in a lake 
environment. 

The BRT members were in general 
agreement regarding the degree of 
scientific support for discreteness based 
upon marked separation due to 
behavioral factors, as determined by 
selection of pupping locations far from 
those in Bristol Bay, and the ambiguity 
regarding the degree of migration and 
breeding dispersal (if any). Their 
judgment suggests behavioral separation 
is possible, but the available evidence is 
not strong, or is contradicted by other 
evidence. Our review of behavioral 
factors indicates that the observed 
harbor seal behaviors in Iliamna Lake 
are not uncommon; harbor seals in 
Iliamna Lake have not been documented 
to display behaviors outside the range of 
normal harbor seal behaviors (e.g., no 
unique mating, pupping, or foraging 
behaviors reported), although there are 
unresolved questions about migration 
and use of under ice shelters. There is 
no information available to suggest that 
harbor seals living in ice conditions 

year-round in a freshwater system 
would require different behavioral 
adaptations from harbor seals living in 
ice conditions in a saltwater or estuarine 
system. Despite the lack of these 
obvious indications of potential 
behavioral separation, we recognize the 
possibility that the selection of pupping 
locations distant from other known 
pupping locations could be construed as 
a behavior and indicate marked 
separation as a result of the selection of 
pupping sites limiting the potential for 
interbreeding. Therefore, we find that 
the best available evidence is not 
conclusive but indicates that harbor 
seals in Iliamna Lake may be markedly 
separated from other harbor seals of the 
subspecies P. v. richardii as a 
consequence of behavioral factors. 

Genetics: To further consider whether 
harbor seals in Iliamna Lake are 
markedly separated from other 
populations of eastern North Pacific 
harbor seals as a consequence of 
physical, physiological, ecological, or 
behavioral factors, we examined 
available genetic evidence which may 
be indicative of separation. Genetic 
samples available from harbor seals in 
Iliamna Lake were compared to genetic 
samples available from harbor seals in 
the Egegik and Ugashik regions of 
eastern Bristol Bay. Bristol Bay has the 
nearest concentration of seals to Iliamna 
Lake, and the BRT determined ‘‘the 
seals in eastern Bristol Bay would be 
expected to be the most similar to the 
Iliamna Lake seals if there is breeding 
dispersal between the two areas, and 
therefore would be expected to pose the 
most stringent test for demonstrating 
discreteness’’ (Boveng et al., 2016). 

Genetic samples have been collected 
and analyzed from 13 harbor seals in 
Iliamna Lake collected in six years from 
1996 through 2012. The mitochondrial 
DNA (mtDNA) analysis revealed that 11 
of 13 seals sampled from Iliamna Lake 
exhibited the same mtDNA haplotype 
(O’Corry-Crowe 2013), meaning all 11 
seals had the same group of genes 
inherited from their female parent. The 
remaining two DNA samples did not 
yield results for this test. This specific 
mtDNA haplotype (Pvit-Hap#7) is the 
most common haplotype found in 
harbor seals sampled from Bristol Bay 
and is observed in roughly 21 percent of 
harbor seals from the Egegik and 
Ugashik regions of Bristol Bay (Burns et 
al., 2013; O’Corry-Crowe 2013). Thus, 
this haplotype is not unique to harbor 
seals in Iliamna Lake. 

The identification of only one mtDNA 
haplotype in harbor seals from Iliamna 
Lake appears to suggest unusually low 
genetic diversity. For comparison, 76 
harbor seals sampled from the Egegik 
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and Ugashik regions of eastern Bristol 
Bay exhibited 33 different mtDNA 
haplotypes (O’Corry-Crowe 2013; Burns 
et al., 2013). If seals from the Egegik and 
Ugashik regions were immigrating into 
the lake and staying year-round, there 
would be almost an 80 percent 
likelihood that one of the other mtDNA 
haplotypes, not Pvit-Hap#7, would be 
seen in samples collected from Iliamna 
Lake (O’Corry-Crowe 2013). However, 
because mtDNA is inherited from the 
mother, mtDNA diversity analysis 
cannot determine if male seals are 
migrating to and from the lake and 
breeding with resident female seals. 
Hardee (2008) recognized similar 
limitations of mtDNA given 
observations of male harbor seals in the 
Pacific Northwest traveling larger 
distances than previously believed, 
possibly to mate in a separate 
geographic region before returning to 
their home site. Therefore, conclusive 
results about the level of genetic 
diversity require analyses using nuclear 
DNA (nDNA; which also provides 
information from the male parent), and 
more formal analyses of mtDNA with 
statistical comparisons to harbor seals 
sampled from other regions within the 
range of the taxon (O’Corry-Crowe 
2013). These more stringent data 
regarding genetic diversity do not exist. 

In addition to examining the existing 
genetic diversity of the samples, 
analyses were conducted to examine the 
extent of genetic differentiation between 
harbor seals sampled in Iliamna Lake 
from those sampled in the Egegik and 
Ugashik regions of eastern Bristol Bay. 
The results of analyses examining 
genetic differentiation using both 
mtDNA and nDNA suggest that the 
harbor seals sampled in Iliamna Lake 
were genetically differentiated from 
harbor seals sampled in the Egegik and 
Ugashik regions of eastern Bristol Bay 
(Burns et al., 2013; O’Corry-Crowe 
2013). The results of these analyses also 
suggest that male and female-mediated 
dispersal between the Egegik and 
Ugashik regions of eastern Bristol Bay 
and Iliamna Lake was restricted (Burns 
et al., 2013; O’Corry-Crowe 2013). 
Although no directed comparisons were 
conducted between Iliamna Lake 
samples and genetic samples collected 
from harbor seals in other areas of 
Bristol Bay or other portions of the 
range of the taxon, the measure of 
mtDNA genetic differentiation between 
seals in Iliamna Lake and those in 
eastern Bristol Bay yielded results 
showing substantially greater genetic 
differentiation than all previous 
pairwise comparisons between the other 
major centers of harbor seal abundance 

in Alaska (O’Corry-Crowe 2012; Boveng 
et al., 2016). These genetic 
differentiation results are suggestive of 
the presence of a small, isolated 
population of harbor seals in Iliamna 
Lake. 

O’Corry-Crowe (2013) identifies 
several limitations of the findings for 
the Iliamna Lake samples. He cautions 
that the sample size is extremely small 
and that questions regarding the 
patterns of kinship among the collected 
samples remain unresolved (i.e., if some 
of the samples were from related 
individuals, then the data could be 
skewed and not representative of a 
random sampling of the population), 
and indicates that genetic differentiation 
may be enhanced in small populations 
when there is a rapid rate of genetic 
drift, even when there is continued gene 
flow. Although the 13 genetic samples 
from seals in Iliamna Lake were 
collected between 1996 and 2012, most 
samples were collected during months 
when seasonal migrants would not be 
expected to be in the lake, thus the 
power to detect seasonal migrants may 
be low. Conversely, the timing of the 
samples may be benficial for 
considering if the resident seals in the 
lake are discrete from their marine 
counterparts because for most samples 
seasonal migrants would not be 
expected to be present in the lake. 
O’Corry-Crowe (2013) also provides 
recommendations for future genetic 
research to resolve lingering issues, 
including analyzing 20 microsatellite 
loci (only 9–11 loci were analyzed) and 
updating the techniques used for the 
analyses to newer technologies, which 
would increase the power to resolve 
genetic questions. We also note that the 
tests for genetic differentiation 
compared the Iliamna Lake samples 
solely against samples collected from 
the Egegik and Ugashik regions of 
eastern Bristol Bay. Thus, the samples 
used for the comparison group may not 
be representative of all the seals that 
could migrate to Iliamna Lake. 

The genetic data available suggest the 
harbor seals sampled in Iliamna Lake 
have low mtDNA diversity, possess the 
most common mtDNA haplotype found 
in Bristol Bay harbor seals, and are 
genetically differentiated from harbor 
seals sampled in the Egegik and Ugashik 
regions of eastern Bristol Bay. Given the 
concerns about the limited nature of the 
available genetic information previously 
discussed here and by O’Corry-Crowe 
(2013), ambiguity remains regarding the 
degree of separation, and hence 
discreteness, of harbor seals in Iliamna 
Lake. However, in the absence of more 
samples collected from a greater number 
of seals in Iliamna Lake and the Kvichak 

River, to include the potential migration 
season, and/or completion of additional 
tests such as those recommended by 
O’Corry-Crowe (2013), we consider the 
existing genetic results to be the best 
available data upon which to base our 
determination. These genetic results 
support a decision that harbor seals in 
Iliamna Lake are markedly separated 
from harbor seals in eastern Bristol Bay, 
and by assumption, from the remainder 
of the taxon. 

Discreteness Conclusion 
We find the available evidence for 

discreteness based on physical, 
physiological, or ecological factors to be 
unconvincing. The available evidence 
based on behavioral factors is not 
conclusive, but the selection of pupping 
locations distant from other known 
pupping locations could be construed as 
a behavior and indicate marked 
separation as a result of the selection of 
pupping sites limiting the potential for 
interbreeding. The strongest evidence 
for discreteness derives from 13 genetic 
samples collected from seals in Iliamna 
Lake. Analyses of these samples 
strongly indicate the seals from Iliamna 
Lake are genetically differentiated from 
seals sampled in two locations within 
Bristol Bay (Ugashik and Egegik), the 
nearest concentration of seals to Iliamna 
Lake with genetic data available. 
Genetic comparisons of samples for the 
entire taxon do not exist, but this region 
within Bristol Bay was expected to 
provide the most stringent comparison 
for discreteness if there is breeding 
dispersal between the two regions. The 
BRT was in strong agreement that the 
genetic data reflect marked separation, 
although the BRT acknowledged that 
the mechanism of such separation is 
unknown and the data are limited. It is 
possible that the limited available 
genetic data may accurately represent 
the situation in both Iliamna Lake and 
all of Bristol Bay, or that additional 
genetic analysis from P. v. richardii 
animals sampled from elsewhere in 
their range or from additional seals in 
Iliamna Lake, could result in a different 
conclusion. Nonetheless, the best 
available genetic information leads us to 
conclude that some portion, and 
perhaps all, of the harbor seals in 
Iliamna Lake likely constitute a resident 
population that is genetically 
differentiated from harbor seals in 
eastern Bristol Bay, and thus meet the 
criteria for consideration as a discrete 
entity per our DPS policy (61 FR 4722; 
February 7, 1996). 

Significance 
Having determined that resident seals 

from Iliamna Lake are likely discrete, at 
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least from harbor seals in the Egegik and 
Ugashik regions of nearby Bristol Bay, 
we next sought to determine whether 
they are significant to the P. v. richardii 
subspecies. 

In carrying out the significance 
examination per our DPS policy (61 FR 
4722; February 7, 1996), we are to 
consider available scientific evidence of 
the population’s importance to the 
taxon to which it belongs. This 
consideration may include, but is not 
limited to, the following: (1) Persistence 
of the discrete population segment in an 
ecological setting unusual or unique for 
the taxon; (2) evidence that loss of the 
discrete population segment would 
result in a significant gap in the range 
of the taxon; (3) evidence that the 
discrete population segment represents 
the only surviving natural occurrence of 
a taxon that may be more abundant 
elsewhere as an introduced population 
outside its historic range; or (4) 
evidence that the discrete population 
segment differs markedly from other 
populations of the species in its genetic 
characteristics. 

This determination, however, is 
highly fact specific and may consider 
factors besides those enumerated above. 
Further, significance of the discrete 
population segment is not necessarily 
determined by existence of one of these 
classes of information standing alone. 
Information analyzed under these and 
any other applicable considerations is 
evaluated relative to the biological and 
ecological importance of the discrete 
population to the taxon as a whole. 
Accordingly, all relevant and available 
biological and ecological information is 
analyzed. As we explained in the DPS 
policy, ‘‘the principal significance to be 
considered in a potential DPS will be 
the significance to the taxon to which it 
belongs’’ (61 FR 4722, 4724; February 7, 
1996). Finally,we assessed the biological 
and ecological significance of the seals 
in Iliamna Lake to the P. v. richardii (the 
eastern North Pacific harbor seal) taxon 
in light of Congressional guidance that 
the authority to list DPSs be used 
‘‘sparingly’’ while conserving the 
genetic diversity of the species (see 
Senate Report 151, 96th Congress, 1st 
Session). 

Persistence in an Unusual or Unique 
Ecological Setting: In assessing the 
‘‘persistence of the discrete population 
segment in an ecological setting unusual 
or unique for the taxon,’’ we considered 
whether specific characteristics of the 
Iliamna Lake environment are unusual 
or unique; whether persistence in the 
Iliamna Lake environment is unusual or 
unique; and whether there are 
adaptations as a result of persistence in 
an unusual or unique environment 

which would result in the discrete 
population being biologically or 
ecologically significant to the taxon P. v. 
richardii. 

The diet of harbor seals in Iliamna 
Lake is consistent with what we would 
expect for the species occupying a 
freshwater system dominated by 
anadromous salmon. Hauser et al. 
(2008) indicate that harbor seals in 
Iliamna Lake consumed large amounts 
of sockeye salmon when they were 
seasonally abundant, and also fed on 
trout, char, graylings, lampreys, smelts, 
sculpins, whitefishes, sticklebacks, and 
other unidentified prey items. Burns et 
al. (2013) examined eight harbor seal 
stomachs collected from seals harvested 
from Iliamna Lake in 2011 and 2012; 
only three had identifiable prey items 
and the remaining five stomach were 
either empty, only had worms, or had 
unidentifiable contents. An examination 
of the identifiable prey items found that 
these seals had consumed small or 
young salmonids (salmon and/or trout), 
threespine stickleback, and Arctic 
grayling or lake whitefish (Burns et al., 
2013). The variety and types of prey 
items in the diet of these sampled seals 
in Iliamna Lake reflects harbor seals 
being opportunistic feeders (Carretta et 
al., 2015), and the available data suggest 
no unusual or unique prey for the 
habitat occupied. 

We also considered whether the 
habitat available for use by seals in 
Iliamna Lake is unusual or unique. 
Harbor seals commonly use reefs, sand 
and gravel beaches, sand and mud bars, 
island beaches, and ice (glacial ice, pan 
ice, sea ice, or icebergs) as haul-out 
sites. Harbor seals in Iliamna Lake are 
known to haul-out on rocky and sandy 
substrates, sand bars, small islands, and 
ice near pressure cracks or polynas 
(Burns et al., 2011; Burns et al., 2012). 
None of these haul-out substrates are 
unique or unusual for harbor seals. 
Harbor seals in Iliamna Lake are 
reported to pup both on ice (Burns et al. 
2013) and other haul-outs in the absence 
of ice. There is no evidence of seals in 
Iliamna Lake pupping in air pockets 
beneath the ice, which would be 
unusual. Such use has been 
hypothesized for the harbor seals in the 
Lacs des Loups Marins (Consortium 
Gilles Shooner & Associes et al. 1991 as 
cited in Smith 1997; DFO 2016). 
According to LTK, pupping in Iliamna 
Lake likely occurs at island beaches or 
sandbars in the northeastern portion of 
the lake, which is consistent with the 
types of substrates upon which aerial 
surveys documented pups (i.e., on low- 
lying islands and sand spits; Burns et 
al., 2013). Nothing suggests that harbor 
seals in Iliamna Lake display unusual or 

unique pupping behaviors (including 
habitat usage). 

Smith and Horonowitsch (1987) 
studied the ice at one location within 
the Lacs des Loups Marins and 
documented what they refer to as 
‘‘shoreline ice-steps’’ which they 
speculated could be used as breathing 
chambers for over-wintering seals in the 
lake. LTK suggests the presence and use 
of similar under-ice haul-outs in Iliamna 
Lake (Burns et al., 2013). While this 
would represent unusual habitat use for 
harbor seals in general, and unique 
habitat for harbor seals of P. v. richardii, 
it would be consistent with the general 
observation that harbor seals exhibit 
wide variation in habitat use, rather 
than being indicative of an adaptation 
by seals in Iliamna Lake that would be 
significant to the P. v. richardii taxon as 
a whole (see further discussion of 
habitat adaptation below). 

Harbor seals have the broadest 
distribution and occur in more different 
habitats than any other pinniped species 
(Burns 2002; COSEWIC 2007), and are 
frequently and commonly observed in 
freshwater systems (Burns 2002). 
Mansfield (1967) provides information 
about sightings of harbor seals in rivers 
and lakes in Arctic Canada (referencing 
Doutt 1942 and Harper 1961 for detailed 
summaries of Arctic harbor seals’ 
freshwater distribution), indicating that 
harbor seals have ‘‘a strong liking for 
fresh water’’ and are often found in 
estuaries and freshwater habitats ‘‘far 
from the sea.’’ Beck et al., (1970) report 
harbor seals in the Thlewiaza River 
system and associated lakes west of 
Hudson Bay. Smith et al. (1994) and 
Smith (1997) provide an extensive list of 
reports of harbor seals documented in 
freshwater systems. Smith et al. (1996) 
conducted analyses involving both the 
Lacs des Loups Marins harbor seals as 
well as a second group of ‘‘lacustrine’’ 
harbor seals from Kasegalik Lake in 
Canada’s Northwest Territory. 
Middlemas et al. (2006) provide 
documentation of harbor seals in a 
Scottish river system. The Committee on 
the Status of Endangered Wildlife in 
Canada (COSEWIC) reports that harbor 
seals occasionally ascend the St. 
Lawrence River to the Great Lakes 
(COSEWIC 2007). In the Bristol Bay 
region, harbor seals have been observed 
in other lakes in addition to Iliamna 
Lake, such as Lake Becharof and Naknek 
Lake (Mathisen and Kline 1992). Thus, 
the presence of harbor seals in 
freshwater systems or lakes, including 
Iliamna Lake, is not unusual or unique 
for the species. 

Year-round persistence of harbor seals 
in a lake is less common. Besides the 
unknown number of harbor seals 
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occupying Iliamna Lake through the 
winter, the Lacs des Loups Marins 
harbor seals are the only other 
documented instance of harbor seals 
persisting in freshwater systems year- 
round. However, a review of available 
literature suggests the possibility this 
scenario may be more prevalent than 
just these two groups of harbor seals. 
For example, Mansfield (1967) states 
that the population of freshwater harbor 
seals in the Upper and Lower Seal Lakes 
east of Hudson Bay (a.k.a. the Lacs des 
Loups Marins) is not unique given 
reports of harbor seals found in other 
freshwater systems of Canada. Beck et 
al. (1970) postulated that harbor seals 
may live in the Thlewiaza River and 
associated lakes year-round, and 
documented a pup in the Edehon Lake, 
leading them to conclude that harbor 
seal reproduction is successful in that 
freshwater habitat. Beck et al. (1970) 
also concluded that individual seals in 
those lakes may be born and spend most 
or all of their lives in freshwater, but 
there was no reason to believe they were 
an isolated population. In Alaska, 
winter aerial surveys led Savarese and 
Burns (2010) to suggest that harbor seals 
are present year-round in Vitus Lake, a 
tidally-influenced lake near the Bering 
Glacier. No pups were documented 
during that study and diet and genetic 
data indicated seals from various stocks 
moved into Vitus Lake to take advantage 
of local salmon runs (Savarese and 
Burns 2010). These reports of potential 
year-round presence of harbor seals in 
various freshwater systems are sporadic, 
and do not confirm self-sustaining 
populations exist in those other 
freshwater systems. Therefore, it is 
reasonable to conclude that the year- 
round persistence of a discrete 
population of harbor seals in the 
freshwater environment of Iliamna Lake 
is at least unusual, if not unique, to the 
P. v. richardii harbor seal taxon. 

The BRT considered whether the 
persistence of the population of harbor 
seals in this setting is important to the 
taxon as a whole (see discussion in 
Boveng et al., 2016). Specifically, the 
BRT considered whether harbor seals in 
Iliamna Lake exhibit any adaptations to 
the environment which would be 
biologically or ecologically significant to 
the P. v. richardii harbor seal taxon. The 
evidence of such adaptations is not 
necessarily required to demonstrate 
significance; however, the BRT 
examined such evidence here in light of 
harbor seals’ widespread and diverse 
habitat and diet. The BRT considered 
the physiology of the seals in Iliamna 
Lake as well as their over-wintering 
strategy as possible indicators of 

adaptations of potential importance for 
the taxon. 

As previously discussed, some local 
residents of the Iliamna Lake region 
have suggested they think the harbor 
seals harvested from Iliamna Lake taste, 
look, or feel different (e.g., seals are 
fatter; pelage is softer) from those 
harvested in the marine environment 
(Burns et al., 2013). There was, 
however, a lack of consensus regarding 
the perceived differences (e.g., some say 
seals from Iliamna Lake are darker than 
marine counterparts, others say the seals 
are lighter) among the local residents 
interviewed. Moreover, attributes such 
as fatness and softness of the coat, or the 
way the seals taste when consumed, are 
not necessarily inherited traits and 
could be acquired during time spent in 
the lake. Unlike other lake seal species, 
there are no data available to document 
whether morphological (e.g., 
craniometric) differences exist; if such 
morphological differences are present, 
they are not distinct enough to be 
generally recognized in traditional 
knowledge of Alaska Native residents in 
the area (see discussion in Boveng et al., 
2016). There is no evidence to suggest 
these reported physical differences in 
fatness, softness, or taste are adaptations 
that would convey significance of these 
seals to the taxon. 

The use of air gaps under the ice in 
winter is a potential adaptation to 
freshwater life in sub-Arctic regions, 
and is only documented among harbor 
seals in one location (P. v. mellonae of 
Lacs des Loups Marins). Whether the 
use of under-ice shelters would be a true 
adaptation to a freshwater environment 
which freezes over, or would simply be 
a response to habitat conditions that 
may be used by any harbor seal exposed 
to those conditions, remains uncertain. 
On the importance of this particular 
behavior relative to significance of seals 
in Iliamna Lake to the P. v. richardii 
subspecies, the BRT concluded any 
assessment would ‘‘be in the realm of 
judgment or even speculation’’ (Boveng 
et al.,2016). Even though harbor seals in 
Iliamna Lake cope with the extensive 
ice cover in winter, there is no 
indication they have adapted or 
modified their breeding, whelping, or 
pup-rearing behaviors in a manner 
unusual for, or of significance to, the 
taxon. 

The BRT members were in strong 
agreement that harbor seals persisting 
year-round and breeding in a freshwater 
lake that freezes over almost completely 
nearly every year is unique for the 
subspecies P. v. richardii, and unusual 
for the harbor seal species. However, 
there was a lack of consensus amongst 
BRT members whether the available 

evidence reflects physical, life-history, 
or other adaptations as a result of 
persisting in an unusual or unique 
ecological setting which would make 
the harbor seal population in Iliamna 
Lake biologically or ecologically 
significant to the broader taxon. The 
discrepancies in opinion stemmed from 
‘‘differences in assessing the weights of 
several lines of qualitative and indirect 
evidence’’ (Boveng et al., 2016). The 
BRT also concluded (1) seals from the 
marine population would be able to 
persist in the Iliamna Lake setting, and 
(2) even if seals from the marine 
population were unable to persist in 
Iliamna Lake, the ‘‘lack of ‘ecological 
exchangeability’ is not important to the 
persistence of the taxon as a whole’’ 
(Boveng et al., 2016). Ultimately, the 
BRT’s assessment favored ‘‘a conclusion 
that the evidence does not support 
significance’’ (Boveng et al., 2016). We 
agree that persistence of a population of 
harbor seals in the unusual or unique 
ecological setting of Iliamna Lake in and 
of itself does not confer significance of 
that population to the taxon. The 
absence of evidence suggesting the 
harbor seals in Iliamna Lake have 
adaptations to their environment which 
would benefit the taxon to which they 
belong leads us to determine that the 
persistence of a population of harbor 
seals in Iliamna Lake is not significant 
to the subspecies P. v. richardii. 

Evidence That Loss Would Result in 
Significant Gap in Range: Eastern North 
Pacific harbor seals range from Mexico 
northward along the coastlines of the 
continental U.S. and Canada and much 
of Alaska. In Alaska, harbor seals of this 
subspecies are distributed almost 
continuously throughout the southern 
coastal waters in the region surrounding 
Iliamna Lake. In assessing whether the 
loss of harbor seals in Iliamna Lake 
would result in a significant gap in the 
range, we considered a scenario 
whereby all the seals in the lake were 
extirpated and there was no migration 
into the lake, either because there is no 
migration currently occurring or 
because a future physical barrier 
prevents migration. Given the extensive 
and continuous range of the eastern 
North Pacific harbor seals, the loss of 
the small proportion of habitat in 
Iliamna Lake would not result in a 
significant gap in the range. 
Furthermore, the evidence indicating 
possible seasonal movement of some 
harbor seals from Bristol Bay to Iliamna 
Lake suggests that the habitat in this 
portion of the range could be 
reoccupied. 

The loss of harbor seals in Iliamna 
Lake would not have a detrimental 
impact to other harbor seal populations 
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that comprise the subspecies P. v. 
richardii, as this is not an interstitial 
population of harbor seals whose loss 
would isolate another population from 
the main group. Additionally, there are 
only an estimated 400 harbor seals in 
Iliamna Lake (Boveng et al., 2016), so 
this population represents a minute 
fraction of the total population ofeastern 
North Pacific harbor seals, estimated at 
360,000 (DFO 2010). 

The BRT was in strong agreement that 
the evidence is clear that the loss of the 
Iliamna Lake segment would not result 
in a significant gap in the range of the 
taxon, and we agree. 

Evidence of Only Surviving Natural 
Occurrence: Harbor seals in taxon P. v. 
richardii are currently found throughout 
their historic range along the coasts 
from Baja California, Mexico, northward 
to Alaska, and west through the Gulf of 
Alaska and Aleutian Islands, and in the 
Bering Sea north to Cape Newenham 
and the Pribilof Islands. There are no 
known introductions of this species to 
any place outside its historic range, thus 
it is naturally occurring wherever it 
occurs. The BRT was unanimous in its 
assessment that harbor seals in Iliamna 
Lake are not the only surviving natural 
occurrence of the taxon. We concur in 
that determination. 

Evidence of Marked Difference in 
Genetic Characteristics: As discussed 
above, the limited genetic data available 
from seals in Iliamna Lake indicate 11 
of 13 (2 samples did not yield results) 
sampled seals had the same mtDNA 
haplotype, an indication of possible low 
genetic diversity (O’Corry-Crowe 2013). 
Unlike the Lacs des Loups Marins 
harbor seals, which exhibit mtDNA 
haplotypes that are only found in seals 
from the Lacs des Loups Marins (Smith 
1997), the single mtDNA haplotype 
exhibited in the harbor seals in Iliamna 
Lake is not unique to Iliamna Lake. 
Rather, it is the most common mtDNA 
haplotype found in samples from harbor 
seals in Bristol Bay (O’Corry-Crowe 
2013; Van Lanen et al., 2013). One 
plausible explanation for the single 
haplotype found in all the harbor seal 
samples from Iliamna Lake is that these 
seals are simply a genetic subset of seals 
from Bristol Bay, and have lost rather 
than gained substantial amounts of 
genetic diversity since isolation. An 
alternative explanation is the seals in 
Iliamna Lake have been isolated a long 
time, during which they may have 
accumulated genetic differences at other 
loci (not currently examined) via 
mutation, especially for loci under 
selective pressure (i.e., adaptation). 
However, as previously discussed, only 
a small number of genetic loci were 
tested and the sample size was small, so 

the reason for a single mtDNA 
haplotype is undeterminable at this 
time. We conclude that the best 
scientific and commercial data 
available, a single mtDNA haplotype 
which is commonly found in other 
populations of the taxon and the data 
used to assess discreteness of the 
population, do not indicate that harbor 
seals in Iliamna Lake have novel genes 
which could be significant to the taxon 
as a whole. 

There is no strong evidence to 
indicate the existence of phenotypic 
differences between harbor seals in 
Iliamna Lake and those in other portions 
of the taxon’s range. Although there 
have been some LTK reports that the 
seals in Iliamna Lake may taste different 
or have pelage of varying appearance 
from seals in Bristol Bay, there have 
been no studies assessing whether these 
perceived differences are the result of 
significant differences in genetics. The 
BRT members did not reach consensus 
regarding this issue, with a slight 
preponderance of opinion favoring the 
conclusion that the genetic 
characteristics of seals in Iliamna Lake 
did not convey significance to these 
seals in regards to P. v. richardii. Some 
members considered the data available 
as mostly insufficient for drawing a 
conclusion regarding significance, and 
some considered the evidence against 
significance slightly more persuasive 
than the evidence for significance. 
Accordingly, we find that the genetic 
characteristics (i.e., mtDNA haplotype) 
found in seals from Iliamna Lake do not 
differ markedly from those found in 
Bristol Bay and therefore determine that 
the best available genetic data, albeit 
limited, supports a conclusion that 
harbor seals in Iliamna Lake do not have 
genetic characteristics that are 
significant to the taxon as a whole. 

Overall Significance to the Taxon: We 
considered several factors that could 
indicate whether harbor seals in Iliamna 
Lake may be biologically and 
ecologically significant to the taxon as a 
whole. Of the four factors delinated in 
the 1996 DPS policy, we conclude that 
there is evidence of only one: The 
population persists in an unusual or 
unique setting for the taxon. As we 
explained in our policy, ‘‘occurrence in 
an unusual ecological setting is 
potentially an indication that a 
population segment represents a 
significant resource of the kind sought 
to be conserved by the’’ ESA and in 
‘‘any actual case of a DPS recognized in 
part on this basis, the Services will 
describe in detail the nature of this 
significance when accepting a petition 
or proposing a rule’’ (61 FR at 4724). 
While year-round persistence in the 

freshwater environment of Iliamna Lake 
is unique to the taxon P. v. richardii and 
unusual for the entire species, we agree 
with the BRT (Boveng et al., 2016) that 
the best scientific and commercial data 
available are limited and suggest that 
the persistence of the seals in Iliamna 
Lake is not significant to the taxon as a 
whole. The loss of the Iliamna Lake 
segment would not result in a gap in the 
range of the taxon, and the harbor seals 
in Iliamna Lake are not the only 
surviving natural occurrence of the 
taxon; thus harbor seals in Iliamna Lake 
do not demonstrate significance to the 
taxon based on these factors. Further, 
available genetic data suggest that 
harbor seals in Iliamna Lake are not 
significant to the larger taxon. Although 
the best available genetic data indicate 
that at least some of the seals in Iliamna 
Lake are distinct from harbor seals in 
the eastern regions of nearby Bristol 
Bay, the genetic characteristics (e.g., the 
single mtDNA observed in samples from 
seals in Iliamna Lake is the most 
common haplotype found in seals frim 
Bristol Bay) do not appear to differ in 
ways that would convey significance to 
the P. v. richardii subspecies. 

Individual BRT members were not in 
agreement regarding the degree of 
scientific support overall for or against 
the significance of seals in Iliamna Lake 
to the P. v. richardii subspecies, but 
stated ‘‘the slight majority judgment 
against significance of the population 
segment . . . summarized a diversity of 
views about how much weight to place 
on the various lines of mostly weak and 
qualitative evidence’’ and that ‘‘the 
evidence itself must be characterized as 
mostly indirect, qualitative rather than 
quantitative, and equivocal for the 
purpose of demonstrating biological or 
ecological importance to the broader 
taxon’’ (Boveng et al., 2016). Taking into 
consideration the totality of all the 
information discussed above regarding 
the possible significance of harbor seals 
in Iliamna Lake to the P. v. richardii 
taxon, including the qualitative and 
equivocal nature of the available 
information, along with the guidance 
from legislative history to identify DPSs 
‘‘sparingly,’’ we find that the available 
evidence supports a conclusion that the 
harbor seals in Iliamna Lake are not 
significant to the remainder of the 
taxon. 

DPS Conclusion 
Based on the best scientific and 

commercial data available, we find the 
evidence for marked separation of 
harbor seals in Iliamna Lake from the 
remainder of the taxon based on 
physical, physiological, ecological or 
behavioral factors to be unconvincing or 
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1 The Commission voted (4–1) to provisionally 
accept the Settlement Agreement and Order 
regarding PetSmart, Inc. Chairman Kaye, 
Commissioner Adler, Commissioner Robinson and 
Commissioner Mohorovic voted to provisionally 
accept the Settlement Agreement and Order. 
Commissioner Buerkle voted to reject the 
Settlement Agreement and Order. 

weak. The strongest support for marked 
separation comes from the best available 
genetic data which, although limited 
and preliminary, support a conclusion 
that at least some of the harbor seals in 
Iliamna Lake are likely isolated from 
harbor seals in the Egegik and Ugashik 
regions of eastern Bristol Bay. Thus, we 
conclude that the harbor seal population 
in Iliamna Lake is separated from other 
populations of the taxon and meet the 
discreteness criterion of our DPS policy 
(61 FR 4722; February 7, 1996). 

Per the second component of our DPS 
Policy, we are to consider available 
scientific evidence of the discrete 
population’s importance to the taxon to 
which it belongs (61 FR 4722; February 
7, 1996). Our review of the best 
available information suggests the only 
characteristic which may make this 
population of harbor seals unique 
within its taxon is the fact that they 
persist year-round in a freshwater 
system which freezes over to some 
degree in most winters. While that 
characteristic is unique within the 
subspecies P. v. richardii, we 
determined such persistence is not 
biologically or ecologically important to 
the taxon as a whole. Furthermore, the 
information available supports a 
conclusion that loss of this population 
would not be detrimental to the 
persistence of the taxon or constitute a 
gap in the range of the taxon; this 
population is not the only natural 
surviving population; and there are no 
unique genetic characteristics conveying 
significance of this population to the 
taxon. After reviewing the best available 
data as they apply to the significance 
criterion, we conclude that the harbor 
seals in Iliamna Lake are not significant 
to the taxon P. v. richardii. 

Under our DPS Policy, both the 
discreteness and significance elements 
must be met to qualify as a DPS. Our 
review has determined that the seals 
persisting year-round in Iliamna Lake 
are discrete but not significant; 
therefore, the harbor seals in Iliamna 
Lake do not qualify as a DPS and are not 
a listable entity under the ESA. 

Finding 
In assessing whether the actions in 

the petition are warranted, we reviewed 
the best available scientific and 
commercial information available, 
including the BRT report, the petition 
and literature cited in the petition, 
published and grey literature relevant to 
the topic, correspondence with experts 
in academic and government 
institutions, documentation of LTK, and 
public comments. On the basis of this 
review, we have determined that harbor 
seals in Iliamna Lake meet the criteria 

for discreteness but do not meet the 
criteria for significance. As such, the 
harbor seals in Iliamna Lake do not meet 
all the criteria necessary to constitute a 
DPS, and thus are not a listable entity 
under the ESA. Therefore, we find that 
the petitioned actions to list the harbor 
seals in Iliamna Lake as a threatened or 
endangered species under the ESA, and 
to designate critical habitat, are not 
warranted. 

In our 90-day finding (78 FR 29098; 
May 17, 2013), we indicated we were 
commencing a status review of the 
harbor seals in Iliamna Lake. To assist 
our evaluation of whether the seals in 
Iliamna Lake constitute a DPS, the BRT 
prepared a report which compiled 
background information about the 
harbor seals in Iliamna Lake and 
evaluated the scientific information 
relevant to the DPS criteria (Boveng et 
al., 2016). Upon our determination that 
the DPS criteria were not met and the 
seals in Iliamna Lake are not a ‘‘species’’ 
under the ESA, there is no need to 
complete the status review by 
conducting a threats assessment or 
extinction risk assessment in light of the 
factors in section 4(a)(1) of the ESA. 

In some instances, where we find a 
petitioned action is not warranted 
because the petitioned population does 
not constitute a ‘‘species’’ under the 
ESA, we have initiated a status review 
of a related or larger population (e.g., 
the 12-month determination that the 
petitioned action to list Lynn Canal 
Pacific herring was not warranted, 
followed by a status review of the 
Southeast Alaska population of Pacific 
herring; 73 FR 19824; April 11, 2008). 
Here, the scope of the petition was 
limited to the seals in Iliamna Lake, and 
since the most recent abundance data 
for the Bristol Bay harbor seal stock (the 
stock that includes seals in Iliamna 
Lake) indicates this stock increased 
from an estimated 18,577 seals in 2005 
to an estimated 32,350 seals in 2011 
(Allen and Angliss 2014; Muto and 
Angliss 2015), we are not initiating a 
status review of the Bristol Bay harbor 
seal stock at this time. 

References 

A complete list of all references cited 
herein is available upon request (see 
ADDRESSES). 

Authority 

The authority for this action is the 
Endangered Species act of 1973, as 
amended (16 U.S.C. 1531 et seq.). 

Dated: November 10, 2016. 
Samuel D. Rauch, III, 
Deputy Assistant Administrator for 
Regulatory Programs, National Marine 
Fisheries Service. 
[FR Doc. 2016–27690 Filed 11–16–16; 8:45 am] 

BILLING CODE 3510–22–P 

CONSUMER PRODUCT SAFETY 
COMMISSION 

[CPSC Docket No. 17–C0001] 

PetSmart, Inc., Provisional Acceptance 
of a Settlement Agreement and Order 

AGENCY: Consumer Product Safety 
Commission 
ACTION: Notice. 

SUMMARY: It is the policy of the 
Commission to publish settlements 
which it provisionally accepts under the 
Consumer Product Safety Act in the 
Federal Register in accordance with the 
terms of the Consumer Product Safety 
Commission’s regulations. Published 
below is a provisionally-accepted 
Settlement Agreement with PetSmart, 
Inc., containing a civil penalty in the 
amount of four million, two hundred 
fifty thousand dollars ($4,250,000) 
within thirty (30) days of service of the 
Commission’s final Order accepting the 
Settlement Agreement. 
DATES: Any interested person may ask 
the Commission not to accept this 
agreement or otherwise comment on its 
contents by filing a written request with 
the Office of the Secretary by December 
2, 2016. 
ADDRESSES: Persons wishing to 
comment on this Settlement Agreement 
should send written comments to the 
Comment 17–C0001, Office of the 
Secretary, Consumer Product Safety 
Commission, 4330 East-West Highway, 
Room 820, Bethesda, Maryland 20814– 
4408. 
FOR FURTHER INFORMATION CONTACT: 
Philip Z. Brown, Trial Attorney, 
Division of Compliance, Office of the 
General Counsel, Consumer Product 
Safety Commission, 4330 East-West 
Highway, Bethesda, Maryland 20814– 
4408; telephone (301) 504–7645. 
SUPPLEMENTARY INFORMATION: The text of 
the Agreement and Order appears 
below.1 
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Dated: November 14, 2016. 
Todd A. Stevenson, 
Secretary. 

UNITED STATES OF AMERICA 
CONSUMER PRODUCT SAFETY 
COMMISSION 

In the Matter of: PETSMART, INC. CPSC 
Docket No.: 17–C0001 

SETTLEMENT AGREEMENT 

1. In accordance with the Consumer 
Product Safety Act, 15 U.S.C. 
2051¥2089 (‘‘CPSA’’) and 16 CFR 
1118.20, PetSmart, Inc. (‘‘PetSmart’’), 
and the United States Consumer 
Product Safety Commission 
(‘‘Commission’’), through its staff, 
hereby enter into this Settlement 
Agreement (‘‘Agreement’’). The 
Agreement and the incorporated 
attached Order resolve staff’s charges set 
forth below. 

THE PARTIES 

2. The Commission is an independent 
federal regulatory agency, established 
pursuant to, and responsible for, the 
enforcement of the CPSA, 15 U.S.C. 
2051¥2089. By executing the 
Agreement, staff is acting on behalf of 
the Commission, pursuant to 16 CFR 
1118.20(b). The Commission issues the 
Order under the provisions of the CPSA. 

3. PetSmart is a corporation, 
organized and existing under the laws of 
the state of Delaware, with its principal 
place of business in Phoenix, AZ. 

STAFF CHARGES 

4. Between April 2009 and September 
2013, PetSmart imported and offered for 
sale in the United States, approximately 
127,444 ‘‘Great Choice’’ or ‘‘Top Fin’’ 
brand 1.75 gallon, brandy snifter-style 
glass fish bowls (‘‘Fish Bowls’’ or 
‘‘Subject Products’’) . 

5. The Fish Bowls are a ‘‘consumer 
product,’’ ‘‘distribut[ed] in commerce,’’ 
as those terms are defined or used in 
sections 3(a)(5) and (8) of the CPSA, 15 
U.S.C. 2052(a)(5) and (8). PetSmart is an 
‘‘importer,’’ ‘‘manufacturer’’ and 
‘‘retailer’’ of the Fish Bowls, as such 
terms are defined in sections 3(a)(11) 
and (13) of the CPSA, 15 U.S.C. 
2052(a)(11) and (13). 

Violation of CPSA Section 19(a)(4) 

6. The Fish Bowls contain a defect 
which could create a substantial 
product hazard and create an 
unreasonable risk of serious injury 
because they can crack, shatter, or break 
during normal use, posing a laceration 
hazard to consumers. 

7. Between August 2011 and January 
2014, PetSmart received at least 19 
incident reports of Fish Bowls cracking, 

breaking, or shattering during normal 
use, which, in at least 12 instances, 
resulted in serious injuries, including 
deep lacerations requiring stitches and 
severed tendons necessitating surgery. 

8. PetSmart received at least three 
reports of consumers sustaining serious 
injuries during normal use of the Fish 
Bowls between August 2011 and 
September 2011 but neither initiated an 
investigation into the Subject Products 
in response to these reports of serious 
injury nor immediately reported to the 
Commission. 

9. In May 2013, after receiving 
additional reports, including two 
reports of serious injuries to consumers, 
PetSmart initiated an investigation and 
evaluation of the defect and risk 
associated with the Fish Bowls. That 
investigation, which concluded in July 
2013, identified deficiencies in the 
thickness and distribution of the glass in 
the Fish Bowls. During its investigation, 
PetSmart continued to receive reports of 
serious injury caused by the Fish Bowls. 
Firms may conduct a reasonably 
expeditious investigation, not normally 
exceeding 10 days, to evaluate their 
reporting obligations. See 16 CFR 
1115.14(d). PetSmart’s investigation 
took over two months to complete. 

10. PetSmart stopped sale of the Fish 
Bowls in September 2013. At the time 
PetSmart stopped sale of the Fish 
Bowls, PetSmart had received at least 12 
reports of consumers being injured 
during normal use of the Subject 
Products. 

11. PetSmart did not file a Full Report 
with the Commission until January 31, 
2014, pursuant to 15 U.S.C. 2064(b). 
PetSmart and the Commission jointly 
announced a recall of 10,200 Fish Bowls 
on April 24, 2014. 

12. PetSmart’s Full Report contained 
information on only 10,211 Fish Bowls 
imported and sold between February 
2013 and September 2013. However, 
information produced by PetSmart 
during staff’s civil penalty investigation 
revealed that PetSmart had actually sold 
a total of 91,500 Fish Bowls between 
March 2010 and September 2013 that 
posed the same laceration hazard. 
PetSmart and the Commission jointly 
announced an expanded recall of 91,500 
Fish Bowls on November 17, 2015. 

13. By the date of the expanded recall, 
PetSmart received at least 32 reports of 
Fish Bowls cracking, breaking or 
shattering during normal use, including 
18 reports of injury. PetSmart received 
at least six of these reports of injury 
after the first recall. 

14. Despite having information that 
the Fish Bowls contained a defect and 
created an unreasonable risk of serious 
injury, PetSmart did not notify the 

Commission immediately of such defect 
or risk, as required by sections 15(b)(3) 
and (4) of the CPSA, 15 U.S.C. 
2064(b)(3) and (4), in violation of 
section 19(a)(4) of the CPSA, 15 U.S.C. 
2068(a)(4). 

15. Because the information in 
PetSmart’s possession constituted actual 
and presumed knowledge, PetSmart 
knowingly violated section 19(a)(4) of 
the CPSA, 15 U.S.C. 2068(a)(4), as the 
term ‘‘knowingly’’ is defined in section 
20(d) of the CPSA, 15 U.S.C. 2069(d). 

16. Pursuant to Section 20 of the 
CPSA, 15 U.S.C. 2069, PetSmart is 
subject to civil penalties for its knowing 
violation of section 19(a)(4) of the 
CPSA, 15 U.S.C. 2068(a)(4). 

Violation of CPSA Section 19(a)(13) 
17. PetSmart’s January 31, 2014 Full 

Report identified the Subject Products 
as 10,211 Fish Bowls, sold between 
February 2013 and September 2013, 
which posed a laceration hazard to 
consumers. The Full Report did not 
identify an additional 81,300 units of 
Subject Products that were sold prior to 
February 2013 that posed the same 
hazard and had been the subject of 
incident and injury reports received by 
PetSmart. 

18. By failing to identify the correct 
amount and distribution dates of the 
Subject Products in PetSmart’s Full 
Report, PetSmart knowingly 
misrepresented the scope of consumer 
products subject to an action required 
under section 15 of the CPSA. As a 
result of PetSmart’s misrepresentation, 
the April 24, 2014 CPSC press release 
announcing the recall inaccurately 
stated that ‘‘[a]bout 10,200’’ Fish Bowls 
were affected by the hazard posed by 
the Fish Bowls. An expansion of the 
recall was announced on November 17, 
2015. 

19. By knowingly misrepresenting the 
scope of consumer products subject to 
an action under section 15 of the CPSA, 
PetSmart knowingly violated section 
19(a)(13) of the CPSA, 15 U.S.C. 
2068(a)(13), as the term ‘‘knowingly’’ is 
defined in section 20(d) of the CPSA, 15 
U.S.C. 2069(d). 

20. Pursuant to section 20 of the 
CPSA, 15 U.S.C. 2069, PetSmart is 
subject to civil penalties for its knowing 
violation of section 19(a)(13) of the 
CPSA, 15 U.S.C. 2068(a)(13). 

RESPONSE OF PETSMART 

21. PetSmart’s settlement of this 
matter does not constitute an admission 
of staff’s charges in paragraphs 4 
through 20 above. 

22. Between November 2013 and 
January 2014, PetSmart corresponded 
with CPSC staff regarding certain Fish 
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Bowl incidents. In this correspondence, 
PetSmart clearly stated that it first began 
selling the Fish Bowls in 2009. PetSmart 
also stated that it believed any product 
issues were limited to Fish Bowls 
manufactured for sale in 2013. CPSC 
staff did not ask PetSmart anything 
further regarding PetSmart’s 
determination that the issues were 
limited to Fish Bowls sold between 
February 2013 and September 2013. 

23. Following this correspondence, in 
January 2014, PetSmart provided the 
Commission with its report under 
section 15(b) of the CPSA, 15 U.S.C. 
2064(b) concerning PetSmart’s receipt of 
complaints and incident reports about 
the Fish Bowls. PetSmart’s report 
provided information related only to 
Fish Bowls manufactured for sale in 
2013, consistent with its 
communications to CPSC staff. CPSC 
staff did not ask PetSmart anything 
further regarding Fish Bowls sold prior 
to 2013. 

24. On April 24, 2014, in conjunction 
with the Commission, PetSmart 
voluntarily announced a recall of Fish 
Bowls sold at PetSmart between 
February 2013 and September 2013. 

25. PetSmart conducted the April 24, 
2014, voluntary recall of the Fish Bowls, 
as well as the section 15(b) reporting, 
out of an abundance of caution and 
without PetSmart having concluded that 
the Fish Bowls contained a defect, 
posed a substantial product hazard, or 
created an unreasonable risk of serious 
injury or death. 

26. On November 17, 2015, in 
conjunction with the Commission, 
PetSmart voluntarily expanded the 
recall of Fish Bowls to include units 
sold at PetSmart between March 2010 
and February 2013. PetSmart disputes 
Staff’s allegation that PetSmart had 
information that the Fish Bowls 
manufactured prior to 2013 contained a 
defect and created an unreasonable risk 
of serious injury. 

27. PetSmart denies Staff’s allegations 
that PetSmart knowingly 
misrepresented the scope of consumer 
products subject to an action under 
section 15 of the CPSA and that 
PetSmart knowingly violated section 
19(a)(13). 

AGREEMENT OF THE PARTIES 

28. Under the CPSA, the Commission 
has jurisdiction over the matter 
involving the Fish Bowls and over 
PetSmart. 

29. The parties enter into the 
Agreement for settlement purposes only. 
The Agreement does not constitute an 
admission by PetSmart or a 
determination by the Commission that 

PetSmart violated the CPSA’s reporting 
requirements. 

30. In settlement of staff’s charges, 
and to avoid the cost, distraction, delay, 
uncertainty, and inconvenience of 
protracted litigation or other 
proceedings, PetSmart shall pay a civil 
penalty in the amount of four million, 
two hundred fifty thousand dollars 
($4,250,000) within thirty (30) calendar 
days after receiving service of the 
Commission’s final Order accepting the 
Agreement. All payments to be made 
under the Agreement shall constitute 
debts owing to the United States and 
shall be made by electronic wire transfer 
to the United States via: http://
www.pay.gov, for allocation to, and 
credit against, the payment obligations 
of PetSmart under this Agreement. 
Failure to make such payment by the 
date specified in the Commission’s final 
Order shall constitute Default. 

31. All unpaid amounts, if any, due 
and owing under the Agreement, shall 
constitute a debt due and immediately 
owing by PetSmart to the United States, 
and interest shall accrue and be paid by 
PetSmart at the federal legal rate of 
interest set forth at 28 U.S.C. 1961(a) 
and (b) from the date of Default, until all 
amounts due have been paid in full 
(hereinafter ‘‘Default Payment Amount’’ 
and ‘‘Default Interest Balance’’). 
PetSmart shall consent to a Consent 
Judgment in the amount of the Default 
Payment Amount and Default Interest 
Balance, and the United States, at its 
sole option, may collect the entire 
Default Payment Amount and Default 
Interest Balance, or exercise any other 
rights granted by law or in equity, 
including, but not limited to, referring 
such matters for private collection, and 
PetSmart agrees not to contest, and 
hereby waives and discharges any 
defenses to, any collection action 
undertaken by the United States, or its 
agents or contractors, pursuant to this 
paragraph. PetSmart shall pay the 
United States all reasonable costs of 
collection and enforcement under this 
paragraph, respectively, including 
reasonable attorney’s fees and expenses. 

32. After staff receives this Agreement 
executed on behalf of PetSmart, staff 
shall promptly submit the Agreement to 
the Commission for provisional 
acceptance. Promptly following 
provisional acceptance of the 
Agreement by the Commission, the 
Agreement shall be placed on the public 
record and published in the Federal 
Register, in accordance with the 
procedures set forth in 16 CFR 
1118.20(e). If the Commission does not 
receive any written request not to accept 
the Agreement within fifteen (15) 
calendar days, the Agreement shall be 

deemed finally accepted on the 16th 
calendar day after the date the 
Agreement is published in the Federal 
Register, in accordance with 16 CFR 
1118.20(f). 

33. This Agreement is conditioned 
upon, and subject to, the Commission’s 
final acceptance, as set forth above, and 
it is subject to the provisions of 16 CFR 
1118.20(h). Upon the later of: (i) 
Commission’s final acceptance of this 
Agreement and service of the accepted 
Agreement upon PetSmart, and (ii) the 
date of issuance of the final Order, this 
Agreement shall be in full force and 
effect, and shall be binding upon the 
parties. 

34. Effective upon the later of: (i) the 
Commission’s final acceptance of the 
Agreement and service of the accepted 
Agreement upon PetSmart, and (ii) and 
the date of issuance of the final Order, 
for good and valuable consideration, 
PetSmart hereby expressly and 
irrevocably waives and agrees not to 
assert any past, present, or future rights 
to the following, in connection with the 
matter described in this Agreement: (i) 
an administrative or judicial hearing; (ii) 
judicial review or other challenge or 
contest of the Commission’s actions; (iii) 
a determination by the Commission of 
whether PetSmart failed to comply with 
the CPSA and the underlying 
regulations; (iv) a statement of findings 
of fact and conclusions of law; and (v) 
any claims under the Equal Access to 
Justice Act. 

35. PetSmart represents and agrees 
that it has enhanced its compliance 
program to ensure compliance with the 
CPSA with respect to any consumer 
product imported, manufactured, 
distributed or sold by the Firm and will 
maintain said compliance program. 
PetSmart represents that the ongoing 
compliance program contains: (i) 
written standards, policies and 
procedures including those designed to 
ensure that information that may relate 
to or impact CPSA compliance 
(including information obtained by 
quality control personnel) is conveyed 
effectively to personnel responsible for 
CPSA compliance, whether or not an 
injury is referenced; (ii) a mechanism 
for confidential employee reporting of 
compliance-related questions or 
concerns to either a compliance officer 
or to another senior manager with 
authority to act as necessary; (iii) 
effective communication of company 
compliance-related policies and 
procedures regarding the CPSA to all 
applicable employees through training 
programs or otherwise; (iv) management 
oversight of and responsibility for 
compliance; and (v) retention of all 
CPSA compliance-related records for at 
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least five (5) years, and availability of 
such records to staff upon reasonable 
request. 

36. PetSmart represents and agrees 
that it has designed and implemented 
internal controls and procedures 
designed to ensure that, with respect to 
all consumer products imported, 
manufactured, distributed or sold by 
PetSmart: (i) information required to be 
disclosed by PetSmart to the 
Commission is recorded, processed and 
reported in accordance with applicable 
law; (ii) all reporting made to the 
Commission is timely, truthful, 
complete, accurate and in accordance 
with applicable law; and (iii) prompt 
disclosure is made to PetSmart’s 
management of any significant 
deficiencies or material weaknesses in 
the design or operation of such internal 
controls that are reasonably likely to 
affect adversely, in any material respect, 
PetSmart’s ability to record, process and 
report to the Commission in accordance 
with applicable law. 

37. Upon reasonable request of staff, 
PetSmart shall provide written 
documentation of its internal controls 
and procedures, including, but not 
limited to, the effective dates of the 
procedures and improvements thereto. 
PetSmart shall cooperate fully and 
truthfully with staff and shall, upon 
reasonable notice make available all 
non-privileged information and 
materials, and personnel with direct 
involvement in such procedures and 
deemed necessary by staff to evaluate 
PetSmart’s compliance with the terms of 
the Agreement. 

38. The parties acknowledge and 
agree that the Commission may 
publicize the terms of the Agreement 
and the Order. 

39. PetSmart represents that the 
Agreement: (i) is entered into freely and 
voluntarily, without any degree of 
duress or compulsion whatsoever; (ii) 
has been duly authorized; and (iii) 
constitutes the valid and binding 
obligation of PetSmart, enforceable 
against PetSmart in accordance with its 
terms. PetSmart will not directly or 
indirectly receive any reimbursement, 
indemnification, insurance related 
payment, or other payment in 
connection with the civil penalty to be 
paid by PetSmart pursuant to the 
Agreement and Order. The individuals 
signing the Agreement on behalf of 
PetSmart represent and warrant that 
they are duly authorized by PetSmart to 
execute the Agreement. 

40. The signatories represent that they 
are authorized to execute this 
Agreement. 

41. The Agreement is governed by the 
laws of the United States. 

42. The Agreement and the Order 
shall apply to, and be binding upon, 
PetSmart and each of its successors, 
transferees, and assigns; and a violation 
of the Agreement or Order may subject 
PetSmart, and each of its successors, 
transferees, and assigns, to appropriate 
legal action. 

43. The Agreement and the Order 
constitute the complete agreement 
between the parties on the subject 
matter contained therein. 

44. The Agreement may be used in 
interpreting the Order. Understandings, 
agreements, representations, or 
interpretations apart from those 
contained in the Agreement and the 
Order may not be used to vary or 
contradict their terms. For purposes of 
construction, the Agreement shall be 
deemed to have been drafted by both of 
the parties and shall not, therefore, be 
construed against any party, for that 
reason, in any subsequent dispute. 

45. The Agreement may not be 
waived, amended, modified, or 
otherwise altered, except as in 
accordance with the provisions of 16 
CFR 1118.20(h). The Agreement may be 
executed in counterparts. 

46. If any provision of the Agreement 
or the Order is held to be illegal, 
invalid, or unenforceable under present 
or future laws effective during the terms 
of the Agreement and the Order, such 
provision shall be fully severable. The 
balance of the Agreement and the Order 
shall remain in full force and effect, 
unless the Commission and PetSmart 
agree in writing that severing the 
provision materially affects the purpose 
of the Agreement and the Order. 
PETSMART, INC. 

Dated: October 28, 2016 
By: lllllllllllllllllll

Michael J. Massey 
President and Chief Executive Officer 
PetSmart, Inc. 

Dated: October 28, 2016 
By: lllllllllllllllllll

Jeffrey B. Margulies, Esq. 
Norton Rose Fulbright US LLP 
Counsel to PetSmart, Inc. 

U.S. CONSUMER PRODUCT SAFETY 
COMMISSION 

Mary T. Boyle 
General Counsel 

Mary B. Murphy 
Assistant General Counsel 

Dated: October 27, 2016 
By: lllllllllllllllllll

Philip Z. Brown 
Trial Attorney 
Division of Compliance 
Office of the General Counsel 

UNITED STATES OF AMERICA 
CONSUMER PRODUCT SAFETY 
COMMISSION 
In the Matter of: PETSMART, INC. CPSC 

Docket No.: 17–C0001 

ORDER 
Upon consideration of the Settlement 

Agreement entered into between 
PetSmart, Inc. (‘‘PetSmart’’), and the 
U.S. Consumer Product Safety 
Commission (‘‘Commission’’), and the 
Commission having jurisdiction over 
the subject matter and over PetSmart, 
and it appearing that the Settlement 
Agreement and the Order are in the 
public interest, it is: 

ORDERED that the Settlement 
Agreement be, and is, hereby, accepted; 
and it is 

FURTHER ORDERED that PetSmart 
shall comply with the terms of the 
Settlement Agreement and shall pay a 
civil penalty in the amount of four 
million, two hundred fifty thousand 
dollars ($4,250,000), within thirty (30) 
days after service of the Commission’s 
final Order accepting the Settlement 
Agreement. The payment shall be made 
by electronic wire transfer to the 
Commission via: http://www.pay.gov. 
Upon the failure of PetSmart to make 
the foregoing payment when due, 
interest on the unpaid amount shall 
accrue and be paid by PetSmart at the 
federal legal rate of interest set forth at 
28 U.S.C. 1961(a) and (b). If PetSmart 
fails to make such payment or to comply 
in full with any other provision of the 
Settlement Agreement, such conduct 
will be considered a violation of the 
Settlement Agreement and Order. 

Provisionally accepted and provisional 
Order issued on the 14th day of November, 
2016. 
BY ORDER OF THE COMMISSION: 
lllllllllllllllllllll

Todd A. Stevenson, Secretary 
U.S. Consumer Product Safety Commission 

[FR Doc. 2016–27644 Filed 11–16–16; 8:45 am] 

BILLING CODE 6355–01–P 

DEPARTMENT OF ENERGY 

Federal Energy Regulatory 
Commission 

[Project No. 14795–001] 

Shell Energy North America (US), L.P.; 
Notice of Intent To File License 
Application, Filing of Pre-Application 
Document, and Approving Use of the 
Traditional Licensing Process 

a. Type of Filing: Notice of Intent to 
File License Application and Request to 
Use the Traditional Licensing Process. 

b. Project No.: 14795–001. 
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c. Date Filed: October 3, 2016. 
d. Submitted By: Shell Energy North 

America (US), L.P. 
e. Name of Project: Hydro Battery 

Pearl Hill Project. 
f. Location: On the Columbia River 

and Rufus Woods Lake, near Bridgeport, 
Douglas County, Washington. The 
project would be located on state lands 
and the lower reservoir and power 
generation and pumping equipment 
would be located on Rufus Woods Lake, 
a reservoir operated by the Army Corps 
of Engineers. 

g. Filed Pursuant to: 18 CFR 5.3 of the 
Commission’s regulations. 

h. Potential Applicant Contact: Mr. 
Brian Johansen, Vice President Power 
Trading West, Shell Energy North 
America (US), L.P., 601 W. 1st Ave., 
Suite 1700, Spokane, Washington 
99201; phone: (509) 688–6000. 

i. FERC Contact: Ryan Hansen at (202) 
502–8074; or email at ryan.hansen@
ferc.gov. 

j. Shell Energy North America (US), 
L.P. (Shell Energy) filed its request to 
use the Traditional Licensing Process on 
October 3, 2016. Shell Energy provided 
public notice of its request on October 
13, 2016. In a letter dated November 9, 
2016, the Director of the Division of 
Hydropower Licensing approved Shell 
Energy’s request to use the Traditional 
Licensing Process. 

k. With this notice, we are designating 
Shell Energy as the Commission’s non- 
federal representative for carrying out 
informal consultation pursuant to 
section 7 of the Endangered Species Act 
and section 305(b) of the Magnuson- 
Stevens Fishery Conservation and 
Management Act; and consultation 
pursuant to section 106 of the National 
Historic Preservation Act. 

l. Shell Energy filed a Pre-Application 
Document (PAD; including a proposed 
process plan and schedule) with the 
Commission, pursuant to 18 CFR 5.6 of 
the Commission’s regulations. 

m. A copy of the PAD is available for 
review at the Commission in the Public 
Reference Room or may be viewed on 
the Commission’s Web site (http://
www.ferc.gov), using the ‘‘eLibrary’’ 
link. Enter the docket number, 
excluding the last three digits in the 
docket number field to access the 
document. For assistance, contact FERC 
Online Support at 
FERCONlineSupport@ferc.gov, (866) 
208–3676 (toll free), or (202) 502–8659 
(TTY). A copy is also available for 
inspection and reproduction at the 
address in paragraph h. 

n. Register online at http://
www.ferc.gov/docs-filing/ 
esubscription.asp to be notified via 
email of new filing and issuances 

related to this or other pending projects. 
For assistance, contact FERC Online 
Support. 

Dated: November 9, 2016. 
Kimberly D. Bose, 
Secretary. 
[FR Doc. 2016–27619 Filed 11–16–16; 8:45 am] 

BILLING CODE 6717–01–P 

DEPARTMENT OF ENERGY 

Federal Energy Regulatory 
Commission 

[Project Nos. 2593–031; 2823–020] 

Algonquin Power (Beaver Falls), LLC; 
Notice of Scoping Meetings and 
Environmental Site Review and 
Soliciting Scoping Comments 

Take notice that the following 
hydroelectric applications have been 
filed with the Commission and are 
available for public inspection: 

a. Type of Application: Subsequent 
Licenses. 

b. Project Nos.: 2593–031 and 2823– 
020. 

c. Date filed: December 30, 2015. 
d. Applicant: Algonquin Power 

(Beaver Falls), LLC. 
e. Name of Project: Upper Beaver 

Falls Hydroelectric Project and Lower 
Beaver Falls Hydroelectric Project. 

f. Location: On the Beaver River in 
Lewis County, New York. The projects 
are not located on federal lands. 

g. Filed Pursuant to: Federal Power 
Act 16 U.S.C. 791(a)–825(r). 

h. Applicant Contact: Robert A. Gates, 
Executive Vice President, Eagle Creek 
Renewable Energy, 116 N. State Street, 
P.O. Box 167, Neshkoro, WI 54960– 
0167; (973) 998–8403; bob.gates@
eaglecreekre.com. 

i. FERC Contact: Andy Bernick, (202) 
502–8660 or andrew.bernick@ferc.gov. 

j. Deadline for filing scoping 
comments: January 12, 2017. 

The Commission strongly encourages 
electronic filing. Please file scoping 
comments using the Commission’s 
eFiling system at http://www.ferc.gov/ 
docs-filing/efiling.asp. Commenters can 
submit brief comments up to 6,000 
characters, without prior registration, 
using the eComment system at http://
www.ferc.gov/docs-filing/ 
ecomment.asp. You must include your 
name and contact information at the end 
of your comments. For assistance, 
please contact FERC Online Support at 
FERCOnlineSupport@ferc.gov, (866) 
208–3676 (toll free), or (202) 502–8659 
(TTY). In lieu of electronic filing, please 
send a paper copy to: Secretary, Federal 
Energy Regulatory Commission, 888 

First Street NE., Washington, DC 20426. 
The first page of any filing should 
include docket numbers P–2593–031 
and P–2823–020. 

The Commission’s Rules of Practice 
and Procedure require all interveners 
filing documents with the Commission 
to serve a copy of that document on 
each person on the official service list 
for the project. Further, if an intervener 
files comments or documents with the 
Commission relating to the merits of an 
issue that may affect the responsibilities 
of a particular resource agency, they 
must also serve a copy of the document 
on that resource agency. 

k. These applications are not ready for 
environmental analysis at this time. 

l. The existing project works are as 
follows: 

The Upper Beaver Falls Project 
consists of: (1) A 328-foot-long, 25-foot- 
high concrete gravity dam with an 
uncontrolled overflow spillway; (2) a 
48-acre reservoir with a storage capacity 
of 800 acre-feet at elevation 799.4 feet 
North American Vertical Datum of 1988 
(NAVD 88); (3) a 17-foot-high, 26.5-foot- 
wide, 27.5-foot-long intake structure 
with a steel trash rack with 2 5/8-inch 
clear spacing; (4) a 90-foot-long, 16-foot- 
wide, 8-foot-high concrete penstock; (5) 
a powerhouse containing one turbine- 
generator with a nameplate rating of 
1,500 kilowatts (kW); (6) a tailrace 
excavated in the riverbed; (7) a 2,120- 
foot-long, 2.4-kilovolt (kV) overhead and 
underground transmission line 
connecting to an existing substation; 
and (8) other appurtenances. The project 
generates about 8,685 megawatt-hours 
(MWh) annually. 

The Lower Beaver Falls Hydroelectric 
Project consists of: (1) A 400-foot-long 
concrete gravity dam with a maximum 
height of 14 feet, including: (i) A 240- 
foot-long non-overflow section 
containing an 8-foot-wide spillway 
topped with flashboards ranging from 6 
to 8 inches in height and (ii) a 160-foot- 
long overflow section with an ice sluice 
opening; (2) a 4-acre reservoir with a 
storage capacity of 27.9 acre-feet at a 
normal elevation of 769.6 feet NAVD 88; 
(3) an intake structure with a steel trash 
rack with 1 3/4-inch clear spacing, 
integral with a powerhouse containing 
two 500-kW turbine and generator units; 
(4) a tailrace; (5) a 505-foot-long, 2.4-kV 
transmission line connected to the 
Upper Beaver Falls powerhouse; and (6) 
appurtenant facilities. The project 
generates about 5,617 MWh annually. 

The Lower Beaver Falls Project is 
located approximately 600 feet 
downstream of the Upper Beaver Falls 
Project. The dams and existing project 
facilities for both projects are owned by 
the applicant. The applicant proposes 
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1 A pipeline ‘‘loop’’ is a segment of pipe installed 
adjacent to an existing pipeline and connected to 
the existing pipeline at both ends. 

no new project facilities or operational 
changes, but proposes that both projects 
be combined under a single license. 

m. A copy of the application is 
available for review at the Commission 
in the Public Reference Room or may be 
viewed on the Commission’s Web site at 
http://www.ferc.gov using the 
‘‘eLibrary’’ link. Enter the docket 
number excluding the last three digits in 
the docket number field to access the 
document. For assistance, contact FERC 
Online Support. A copy is also available 
for inspection and reproduction at the 
address in item h above. 

You may also register online at http:// 
www.ferc.gov/docs-filing/ 
esubscription.asp to be notified via 
email of new filings and issuances 
related to this or other pending projects. 
For assistance, contact FERC Online 
Support. 

n. Scoping Process: The Commission 
intends to prepare an environmental 
assessment (EA) on the projects in 
accordance with the National 
Environmental Policy Act. The EA will 
consider both site-specific and 
cumulative environmental impacts and 
reasonable alternatives to the proposed 
action. 

Scoping Meetings 

FERC staff will conduct one agency 
scoping meeting and one public 
meeting. The agency scoping meeting 
will focus on resource agency and non- 
governmental organization (NGO) 
concerns, while the public scoping 
meeting is primarily for public input. 
All interested individuals, 
organizations, and agencies are invited 
to attend one or both of the meetings, 
and to assist the staff in identifying the 
scope of the environmental issues that 
should be analyzed in the EA. The times 
and locations of these meetings are as 
follows: 

Agency Scoping Meeting 

Date: Tuesday, December 13, 2016. 
Time: 9:00 a.m. 
Place: Croghan Volunteer Fire 

Department. 
Address: 6860 Fire Hall Street, 

Croghan, New York. 

Public Scoping Meeting 

Date: Tuesday, December 13, 2016. 
Time: 7:00 p.m. 
Place: Croghan Volunteer Fire 

Department. 
Address: 6860 Fire Hall Street, 

Croghan, New York. 
Copies of the Scoping Document 

(SD1) outlining the subject areas to be 
addressed in the EA were distributed to 
the parties on the Commission’s mailing 
list. Copies of the SD1 will be available 

at the scoping meeting or may be 
viewed on the web at http://
www.ferc.gov using the ‘‘eLibrary’’ link 
(see item m above). 

Environmental Site Review 

The Applicant and FERC staff will 
conduct a project Environmental Site 
Review beginning at 1:00 p.m. on 
December 13, 2016. All interested 
individuals, organizations, and agencies 
are invited to attend. All participants 
should meet at the Upper Beaver Falls 
Project facility, located at 9692 New 
York State Route 126, Castorland, New 
York. All participants are responsible 
for their own transportation to the site 
and during the site visit. Anyone with 
questions about the Environmental Site 
Review should contact Mr. Jeff Kirch, 
Northern New York Regional Operator 
for Algonquin Power (Beaver Falls) LLC, 
at 315–783–5854 or Jeffrey.kirch@
eaglecreekre.com. 

Objectives 

At the scoping meetings, the staff will: 
(1) Summarize the environmental issues 
tentatively identified for analysis in the 
EA; (2) solicit from the meeting 
participants all available information, 
especially quantifiable data, on the 
resources at issue; (3) encourage 
statements from experts and the public 
on issues that should be analyzed in the 
EA, including viewpoints in opposition 
to, or in support of, the staff’s 
preliminary views; (4) determine the 
resource issues to be addressed in the 
EA; and (5) identify those issues that 
require a detailed analysis, as well as 
those issues that do not require a 
detailed analysis. 

Procedures 

The meetings are recorded by a 
stenographer and become part of the 
formal record of the Commission 
proceeding on the projects. 

Individuals, organizations, and 
agencies with environmental expertise 
and concerns are encouraged to attend 
the meeting and to assist the staff in 
defining and clarifying the issues to be 
addressed in the EA. 

Dated: November 9, 2016. 

Kimberly D. Bose, 
Secretary. 
[FR Doc. 2016–27618 Filed 11–16–16; 8:45 am] 

BILLING CODE 6717–01–P 

DEPARTMENT OF ENERGY 

Federal Energy Regulatory 
Commission 

[Docket No. CP16–472–000] 

Northern Natural Gas Company; Notice 
of Availability of the Environmental 
Assessment for the Proposed Northern 
Lights 2017 Expansion Project 

The staff of the Federal Energy 
Regulatory Commission (FERC or 
Commission) has prepared an 
environmental assessment (EA) for the 
Northern Lights 2017 Expansion Project, 
proposed by Northern Natural Gas 
Company (Northern) in the above- 
referenced docket. Northern requests 
authorization to construct, operate, and 
maintain new natural gas facilities in 
Sherburne, Isanti, and Rice counties, 
Minnesota, to provide for approximately 
76,000 dekatherms per day to serve 
increased markets for industrial, 
commercial, and residential uses. 

The EA assesses the potential 
environmental effects of the 
construction and operation of the 
Northern Lights 2017 Expansion Project 
in accordance with the requirements of 
the National Environmental Policy Act. 
The FERC staff concludes that approval 
of the proposed project, with 
appropriate mitigating measures, would 
not constitute a major federal action 
significantly affecting the quality of the 
human environment. 

The Northern Lights 2017 Expansion 
Project includes the following facilities: 

• Approximately 2 miles of 8-inch- 
diameter pipeline loop 1 in Sherburne 
County; 

• approximately 2.8 miles of 12-inch- 
diameter pipeline loop in Isanti County; 
and 

• an additional 15,900-horsepower 
compression unit at Northern’s existing 
Faribault Compressor Station in Rice 
County. 

The FERC staff mailed copies of the 
EA to federal, state, and local 
government representatives and 
agencies; elected officials; 
environmental and public interest 
groups; Native American tribes; 
potentially affected landowners and 
other interested individuals and groups; 
and newspapers and libraries in the 
project area. In addition, the EA is 
available for public viewing on the 
FERC’s Web site (www.ferc.gov) using 
the eLibrary link. A limited number of 
copies of the EA are available for 
distribution and public inspection at: 
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2 See the previous discussion on the methods for 
filing comments. 

Federal Energy Regulatory Commission, 
Public Reference Room, 888 First Street 
NE., Room 2A, Washington, DC 20426, 
(202) 502–8371. 

Any person wishing to comment on 
the EA may do so. Your comments 
should focus on the potential 
environmental effects, reasonable 
alternatives, and measures to avoid or 
lessen environmental impacts. The more 
specific your comments, the more useful 
they will be. To ensure that the 
Commission has the opportunity to 
consider your comments prior to 
making its decision on this project, it is 
important that we receive your 
comments in Washington, DC on or 
before on or before Friday, December 9, 
2016. 

For your convenience, there are three 
methods you can use to file your 
comments to the Commission. In all 
instances, please reference the project 
docket number (CP16–472–000) with 
your submission. The Commission 
encourages electronic filing of 
comments and has expert staff available 
to assist you at (202) 502–8258 or 
efiling@ferc.gov. 

(1) You can file your comments 
electronically using the eComment 
feature on the Commission’s Web site 
(www.ferc.gov) under the link to 
Documents and Filings. This is an easy 
method for submitting brief, text-only 
comments on a project; 

(2) You can also file your comments 
electronically using the eFiling feature 
on the Commission’s Web site 
(www.ferc.gov) under the link to 
Documents and Filings. With eFiling, 
you can provide comments in a variety 
of formats by attaching them as a file 
with your submission. New eFiling 
users must first create an account by 
clicking on ‘‘eRegister.’’ You must select 
the type of filing you are making. If you 
are filing a comment on a particular 
project, please select ‘‘Comment on a 
Filing’’; or 

(3) You can file a paper copy of your 
comments by mailing them to the 
following address: Kimberly D. Bose, 
Secretary, Federal Energy Regulatory 
Commission, 888 First Street NE., Room 
1A, Washington, DC 20426. 

Any person seeking to become a party 
to the proceeding must file a motion to 
intervene pursuant to Rule 214 of the 
Commission’s Rules of Practice and 
Procedures (18 CFR 385.214).2 Only 
intervenors have the right to seek 
rehearing of the Commission’s decision. 
The Commission grants affected 
landowners and others with 
environmental concerns intervenor 

status upon showing good cause by 
stating that they have a clear and direct 
interest in this proceeding which no 
other party can adequately represent. 
Simply filing environmental comments 
will not give you intervenor status, but 
you do not need intervenor status to 
have your comments considered. 

Additional information about the 
proposed project is available from the 
Commission’s Office of External Affairs, 
at (866) 208–FERC, or on the FERC Web 
site (www.ferc.gov) using the eLibrary 
link. Click on the eLibrary link, click on 
‘‘General Search,’’ and enter the docket 
number excluding the last three digits in 
the Docket Number field (i.e., CP16– 
472). Be sure you have selected an 
appropriate date range. For assistance, 
please contact FERC Online Support at 
FercOnlineSupport@ferc.gov or toll free 
at (866) 208–3676, or for TTY, contact 
(202) 502–8659. The eLibrary link also 
provides access to the texts of formal 
documents issued by the Commission, 
such as orders, notices, and 
rulemakings. 

In addition, the Commission offers a 
free service called eSubscription which 
allows you to keep track of all formal 
issuances and submittals in specific 
dockets. This can reduce the amount of 
time you spend researching proceedings 
by automatically providing you with 
notification of these filings, document 
summaries, and direct links to the 
documents. Go to www.ferc.gov/docs- 
filing/esubscription.asp. 

Dated: November 9, 2016. 
Kimberly D. Bose, 
Secretary. 
[FR Doc. 2016–27614 Filed 11–16–16; 8:45 am] 

BILLING CODE 6717–01–P 

DEPARTMENT OF ENERGY 

Federal Energy Regulatory 
Commission 

[Project No. 2335–039–ME] 

Brookfield White Pine Hydro LLC; 
Notice of Availability of Environmental 
Assessment 

In accordance with the National 
Environmental Policy Act of 1969 and 
the Federal Energy Regulatory 
Commission’s (Commission) 
regulations, 18 CFR part 380 (Order No. 
486, 52 FR 47897), the Office of Energy 
Projects has reviewed the application 
for a new license for the Williams 
Hydroelectric Project, located on the 
Kennebec River in Somerset County, 
Maine, and has prepared an 
Environmental Assessment (EA). The 

project does not occupy any federal 
land. 

The EA contains the staff’s analysis of 
the potential impacts of the project and 
concludes that licensing the project, 
with appropriate environmental 
protective measures, would not 
constitute a major federal action that 
would significantly affect the quality of 
the human environment. 

A copy of the EA is available for 
review at the Commission in the Public 
Reference Room or may be viewed on 
the Commission’s Web site at http://
www.ferc.gov using the ‘‘eLibrary’’ link. 
Enter the docket number, excluding the 
last three digits in the docket number 
field, to access the document. For 
assistance, contact FERC Online 
Support at FERCOnlineSupport@
ferc.gov, at (866) 208–3676 (toll free), or 
(202) 502–8659 (TTY). 

You may also register online at http:// 
www.ferc.gov/docs-filing/ 
esubscription.asp to be notified via 
email of new filings and issuances 
related to this project or other pending 
projects. For assistance, contact FERC 
Online Support. 

Any comments should be filed within 
30 days from the date of this notice. The 
Commission strongly encourages 
electronic filing. Please file comments 
using the Commission’s eFiling system 
at http://www.ferc.gov/docs-filing/ 
efiling.asp. Commenters can submit 
brief comments up to 6,000 characters, 
without prior registration, using the 
eComment system at http://
www.ferc.gov/docs-filing/ 
ecomment.asp. You must include your 
name and contact information at the end 
of your comments. For assistance, 
please contact FERC Online Support. In 
lieu of electronic filing, please send a 
paper copy to: Secretary, Federal Energy 
Regulatory Commission, 888 First Street 
NE., Washington, DC 20426. The first 
page of any filing should include docket 
number P–2335–039. 

For further information, contact Amy 
Chang at (202) 502–8250 or amy.chang@
ferc.gov. 

Dated: November 9, 2016. 

Kimberly D. Bose, 
Secretary. 
[FR Doc. 2016–27617 Filed 11–16–16; 8:45 am] 

BILLING CODE 6717–01–P 
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DEPARTMENT OF ENERGY 

Federal Energy Regulatory 
Commission 

[Docket No. CP17–6–000] 

Texas Eastern Transmission, LP; 
Notice of Application 

Take notice that on October 28, 2016, 
Texas Eastern Transmission, LP (Texas 
Eastern), 5400 Westheimer Court, 
Houston, Texas 77056, filed an 
application pursuant to section 7(b) of 
the Natural Gas Act (NGA) and Part 157 
of the Commission’s Regulations 
requesting authority to abandon a total 
of approximately 165 miles of its Line 
1 pipeline that has been previously 
removed from active gas service, along 
with other associated facilities, in Ohio, 
West Virginia and Pennsylvania. Texas 
Eastern states that the facilities 
proposed for abandonment are not 
required to meet current firm service 
obligations and that their abandonment 
will eliminate the need for future 
operating and maintenance 
expenditures. 

The filing may be viewed on the web 
at http://www.ferc.gov using the 
‘‘eLibrary’’ link. Enter the docket 
number excluding the last three digits in 
the docket number field to access the 
document. For assistance, contact FERC 
at FERCOnlineSupport@ferc.gov or call 
toll-free, (886) 208–3676 or TYY, (202) 
502–8659. 

Any questions concerning this 
application should be directed to Lisa 
A. Connolly, General Manager, Rates 
and Certificates, Texas Eastern 
Transmission, LP, P.O. Box 1642, 
Houston, Texas 77251, phone: (713) 
627–4102, Fax: (713) 627–5947 or email: 
laconnolly@spectraenergy.com. 

Pursuant to section 157.9 of the 
Commission’s rules, 18 CFR 157.9, 
within 90 days of this Notice the 
Commission staff will either: Complete 
its environmental assessment (EA) and 
place it into the Commission’s public 
record (eLibrary) for this proceeding, or 
issue a Notice of Schedule for 
Environmental Review. If a Notice of 
Schedule for Environmental Review is 
issued, it will indicate, among other 
milestones, the anticipated date for the 
Commission staff’s issuance of the final 
environmental impact statement (FEIS) 
or EA for this proposal. The filing of the 
EA in the Commission’s public record 
for this proceeding or the issuance of a 
Notice of Schedule will serve to notify 
federal and state agencies of the timing 
for the completion of all necessary 
reviews, and the subsequent need to 
complete all federal authorizations 

within 90 days of the date of issuance 
of the Commission staff’s FEIS or EA. 

There are two ways to become 
involved in the Commission’s review of 
this project. First, any person wishing to 
obtain legal status by becoming a party 
to the proceedings for this project 
should, on or before the comment date 
stated below, file with the Federal 
Energy Regulatory Commission, 888 
First Street NE., Washington, DC 20426, 
a motion to intervene in accordance 
with the requirements of the 
Commission’s Rules of Practice and 
Procedure (18 CFR 385.214 or 385.211) 
and the Regulations under the NGA (18 
CFR 157.10). A person obtaining party 
status will be placed on the service list 
maintained by the Secretary of the 
Commission and will receive copies of 
all documents filed by the applicant and 
by all other parties. A party must submit 
5 copies of filings made with the 
Commission and must mail a copy to 
the applicant and to every other party in 
the proceeding. Only parties to the 
proceeding can ask for court review of 
Commission orders in the proceeding. 

However, a person does not have to 
intervene in order to have comments 
considered. The second way to 
participate is by filing with the 
Secretary of the Commission, as soon as 
possible, an original and two copies of 
comments in support of or in opposition 
to this project. The Commission will 
consider these comments in 
determining the appropriate action to be 
taken, but the filing of a comment alone 
will not serve to make the filer a party 
to the proceeding. The Commission’s 
rules require that persons filing 
comments in opposition to the project 
provide copies of their protests only to 
the party or parties directly involved in 
the protest. 

Persons who wish to comment only 
on the environmental review of this 
project should submit an original and 
two copies of their comments to the 
Secretary of the Commission. 
Environmental commenters will be 
placed on the Commission’s 
environmental mailing list, will receive 
copies of the environmental documents, 
and will be notified of meetings 
associated with the Commission’s 
environmental review process. 
Environmental commenters will not be 
required to serve copies of filed 
documents on all other parties. 
However, the non-party commenters 
will not receive copies of all documents 
filed by other parties or issued by the 
Commission (except for the mailing of 
environmental documents issued by the 
Commission) and will not have the right 
to seek court review of the 
Commission’s final order. 

The Commission strongly encourages 
electronic filings of comments, protests 
and interventions in lieu of paper using 
the ‘‘eFiling’’ link at http://
www.ferc.gov. Persons unable to file 
electronically should submit an original 
and 7 copies of the protest or 
intervention to the Federal Energy 
regulatory Commission, 888 First Street 
NE., Washington, DC 20426. 

Comment Date: 5:00 p.m. Eastern time 
on November 30, 2016. 

Dated: November 9, 2016. 
Kimberly D. Bose, 
Secretary. 
[FR Doc. 2016–27615 Filed 11–16–16; 8:45 am] 

BILLING CODE 6717–01–P 

DEPARTMENT OF ENERGY 

Federal Energy Regulatory 
Commission 

[Docket No. CP17–8–000] 

Florida Gas Transmission Company, 
LLC; Notice of Application 

Take notice that on October 31, 2016, 
Florida Gas Transmission Company, 
LLC (FGT), 1300 Main Street, Houston, 
Texas 77002, filed in Docket No. CP17– 
8–000 an application pursuant to 
section 7(c) of the Natural Gas Act 
(NGA) for authorization to construct and 
operate: (i) 13.17 miles of 12-inch- 
diameter pipeline and a meter station in 
Matagorda and Wharton Counties, 
Texas; (ii) 11.01 miles of 16-inch- 
diameter pipeline and a meter station in 
Jefferson County, Texas; (iii) 0.5 miles of 
pipeline and a meter station in Acadia 
Parish, Louisiana; (iv) a meter station in 
Calcasieu Parish, Louisiana; and (v) to 
modify station piping at Compressor 
Station 6 in Orange County, Texas (East- 
West Project). The East-West Project is 
designed to deliver 275 million British 
thermal units per day of firm service. 
The estimated cost of the proposed 
project is approximately $68.9 million, 
all as more fully set forth in the 
application which is on file with the 
Commission and open to public 
inspection. The filing is available for 
review at the Commission in the Public 
Reference Room or may be viewed on 
the Commission’s Web site web at 
http://www.ferc.gov using the 
‘‘eLibrary’’ link. Enter the docket 
number excluding the last three digits in 
the docket number field to access the 
document. For assistance, contact FERC 
at FERCOnlineSupport@ferc.gov or call 
toll-free, (886) 208–3676 or TYY, (202) 
502–8659. 

Any questions concerning this 
application may be directed to Stephen 
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T. Veatch, Senior Director of Certificates 
& Reporting, Florida Gas Transmission 
Company, LLC, 1300 Main Street, 
Houston, Texas 77002, by telephone at 
(713) 989–2024, by fax at (713) 989– 
1205, or by email at stephen.veatch@
energytransfer.com. 

Pursuant to section 157.9 of the 
Commission’s rules, 18 CFR 157.9, 
within 90 days of this Notice the 
Commission staff will either: Complete 
its environmental assessment (EA) and 
place it into the Commission’s public 
record (eLibrary) for this proceeding; or 
issue a Notice of Schedule for 
Environmental Review. If a Notice of 
Schedule for Environmental Review is 
issued, it will indicate, among other 
milestones, the anticipated date for the 
Commission staff’s issuance of the EA 
for this proposal. The filing of the EA 
in the Commission’s public record for 
this proceeding or the issuance of a 
Notice of Schedule for Environmental 
Review will serve to notify federal and 
state agencies of the timing for the 
completion of all necessary reviews, and 
the subsequent need to complete all 
federal authorizations within 90 days of 
the date of issuance of the Commission 
staff’s EA. 

There are two ways to become 
involved in the Commission’s review of 
this project. First, any person wishing to 
obtain legal status by becoming a party 
to the proceedings for this project 
should, on or before the comment date 
stated below file with the Federal 
Energy Regulatory Commission, 888 
First Street NE., Washington, DC 20426, 
a motion to intervene in accordance 
with the requirements of the 
Commission’s Rules of Practice and 
Procedure (18 CFR 385.214 or 385.211) 
and the Regulations under the NGA (18 
CFR 157.10). A person obtaining party 
status will be placed on the service list 
maintained by the Secretary of the 
Commission and will receive copies of 
all documents filed by the applicant and 
by all other parties. A party must submit 
seven copies of filings made in the 
proceeding with the Commission and 
must mail a copy to the applicant and 
to every other party. Only parties to the 
proceeding can ask for court review of 
Commission orders in the proceeding. 

However, a person does not have to 
intervene in order to have comments 
considered. The second way to 
participate is by filing with the 
Secretary of the Commission, as soon as 
possible, an original and two copies of 
comments in support of or in opposition 
to this project. The Commission will 
consider these comments in 
determining the appropriate action to be 
taken, but the filing of a comment alone 
will not serve to make the filer a party 

to the proceeding. The Commission’s 
rules require that persons filing 
comments in opposition to the project 
provide copies of their protests only to 
the party or parties directly involved in 
the protest. 

Persons who wish to comment only 
on the environmental review of this 
project should submit an original and 
two copies of their comments to the 
Secretary of the Commission. 
Environmental commentors will be 
placed on the Commission’s 
environmental mailing list, will receive 
copies of the environmental documents, 
and will be notified of meetings 
associated with the Commission’s 
environmental review process. 
Environmental commentors will not be 
required to serve copies of filed 
documents on all other parties. 
However, the non-party commentors 
will not receive copies of all documents 
filed by other parties or issued by the 
Commission (except for the mailing of 
environmental documents issued by the 
Commission) and will not have the right 
to seek court review of the 
Commission’s final order. 

The Commission strongly encourages 
electronic filings of comments, protests 
and interventions in lieu of paper using 
the ‘‘eFiling’’ link at http://
www.ferc.gov. Persons unable to file 
electronically should submit an original 
and 7 copies of the protest or 
intervention to the Federal Energy 
regulatory Commission, 888 First Street 
NE., Washington, DC 20426. 

Comment Date: 5:00 p.m. Eastern 
Time November 30, 2016. 

Dated: November 9, 2016. 
Kimberly D. Bose, 
Secretary. 
[FR Doc. 2016–27616 Filed 11–16–16; 8:45 am] 

BILLING CODE 6717–01–P 

ENVIRONMENTAL PROTECTION 
AGENCY 

[EPA–HQ–OPPT–2015–0435; FRL–9954–31– 
OEI] 

Information Collection Request 
Submitted to OMB for Review and 
Approval; Comment Request; 
Notification of Chemical Exports— 
TSCA Section 12(b) 

AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Notice. 

SUMMARY: EPA has submitted the 
following information collection request 
(ICR) to the Office of Management and 
Budget (OMB) for review and approval 
in accordance with the Paperwork 

Reduction Act (PRA): ‘‘Notification of 
Chemical Exports—TSCA Section 
12(b)’’ and identified by EPA ICR No. 
0795.15 and OMB Control No. 2070– 
0030. The ICR, which is available in the 
docket along with other related 
materials, provides a detailed 
explanation of the collection activities 
and the burden estimate that is only 
briefly summarized in this document. 
EPA has addressed the comments 
received in response to the previously 
provided public review opportunity 
issued in the Federal Register on 
October 28, 2015 (80 FR 66000). With 
this submission, EPA is providing an 
additional 30 days for public review. 
DATES: Comments must be received on 
or before December 19, 2016. 
ADDRESSES: Submit your comments, 
identified by docket identification (ID) 
number EPA–HQ–OPPT–2015–0435, to 
both EPA and OMB as follows: 

• To EPA online using http://
www.regulations.gov (our preferred 
method) or by mail to: EPA Docket 
Center, Environmental Protection 
Agency, Mail Code 28221T, 1200 
Pennsylvania Ave. NW., Washington, 
DC 20460. 

• To OMB via email to oira_
submission@omb.eop.gov. Address 
comments to OMB Desk Officer for EPA. 

EPA’s policy is that all comments 
received will be included in the docket 
without change, including any personal 
information provided, unless the 
comment includes profanity, threats, 
information claimed to be Confidential 
Business Information (CBI), or other 
information whose disclosure is 
restricted by statute. Do not submit 
electronically any information you 
consider to be CBI or other information 
whose disclosure is restricted by statute. 
FOR FURTHER INFORMATION CONTACT: 
Colby Lintner, Environmental 
Assistance Division (7408M), Office of 
Pollution Prevention and Toxics, 
Environmental Protection Agency, 1200 
Pennsylvania Ave. NW., Washington, 
DC 20460–0001; telephone number: 
(202) 554–1404; email address: TSCA- 
Hotline@epa.gov. 
SUPPLEMENTARY INFORMATION: 

Docket: Supporting documents, 
including the ICR that explains in detail 
the information collection activities and 
the related burden and cost estimates 
that are summarized in this document, 
are available in the docket for this ICR. 
The docket can be viewed online at 
http://www.regulations.gov or in person 
at the EPA Docket Center, West William 
Jefferson Clinton Bldg., Rm. 3334, 1301 
Constitution Ave. NW., Washington, 
DC. The telephone number for the 
Docket Center is (202) 566–1744. For 
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additional information about EPA’s 
public docket, visit http://www.epa.gov/ 
dockets. 

ICR Status: OMB approval for this ICR 
expired on September 1, 2016, due to 
administrative error. This action is a 
request to reinstate OMB approval for 
the information collection activities 
outlined in this document. 

Under PRA, 44 U.S.C. 3501 et seq., an 
agency may not conduct or sponsor, and 
a person is not required to respond to, 
a collection of information, unless it 
displays a currently valid OMB control 
number. The OMB control numbers are 
displayed either by publication in the 
Federal Register or by other appropriate 
means, such as on the related collection 
instrument or form, if applicable. The 
display of OMB control numbers for 
certain EPA regulations is consolidated 
in 40 CFR part 9. 

Abstract: Section 12(b) of the Toxic 
Substances Control Act (TSCA) requires 
any person who exports or intends to 
export a chemical substance or mixture 
that is regulated under TSCA sections 4, 
5, 6 and/or 7 to notify EPA of such 
export or intent to export. This 
requirement is described in more detail 
in the Code of Federal Regulations 
(CFR) at 40 CFR part 707, subpart D. 
Upon receipt of notification, EPA 
advises the government of the importing 
country of the U.S. regulatory action 
that required the notification with 
respect to that substance. EPA uses the 
information obtained from the submitter 
via this collection to advise the 
government of the importing country. 
This information collection addresses 
the burden associated with industry 
reporting of export notifications. 

EPA will disclose information that is 
covered by a claim of confidentiality 
only to the extent permitted by, and in 
accordance with, the procedures in 
TSCA section 14 and 40 CFR part 2. 

Respondents/Affected Entities: 
Entities potentially affected by this ICR 
are companies that export chemical 
substances or mixtures from the United 
States to foreign countries. 

Respondent’s Obligation To Respond: 
Responses to the collection of 
information are mandatory (see 40 CFR 
part 707, subpart D). Respondents may 
claim all or part of a notice confidential. 

Estimated Total Number of Potential 
Respondents: 240. 

Frequency of Response: On occasion. 
Estimated Total Burden: 4,032 hours 

(per year). Burden is defined at 5 CFR 
1320.3(b). 

Estimated Total Costs: $278,118 (per 
year), includes no annualized capital 
investment or maintenance and 
operational costs. 

Changes in the Estimates: There is an 
increase of seven hours in the total 
estimated respondent burden compared 
with that identified in the ICR 
previously approved by OMB. This 
increase reflects EPA’s correction of 
arithmetic errors in the previous 
submission. This change is an 
adjustment. 

Authority: 44 U.S.C. 3501 et seq. 

Courtney Kerwin, 
Director, Regulatory Support Division. 
[FR Doc. 2016–27580 Filed 11–16–16; 8:45 am] 

BILLING CODE 6560–50–P 

ENVIRONMENTAL PROTECTION 
AGENCY 

[EPA–HQ–OECA–2013–0339; FRL–9954– 
00–OEI] 

Information Collection Request 
Submitted to OMB for Review and 
Approval; Comment Request; NESHAP 
for Boat Manufacturing (Renewal) 

AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Notice. 

SUMMARY: The Environmental Protection 
Agency has submitted an information 
collection request (ICR), ‘‘NESHAP for 
Boat Manufacturing (40 CFR part 63, 
subpart VVVV) (Renewal)’’ (EPA ICR 
No. 1966.06, OMB Control No. 2060– 
0546), to the Office of Management and 
Budget (OMB) for review and approval 
in accordance with the Paperwork 
Reduction Act (44 U.S.C. 3501 et seq.). 
This is a proposed extension of the ICR, 
which is currently approved through 
November 30, 2016. Public comments 
were previously requested via the 
Federal Register (81 FR 26546) on May 
3, 2016, during a 60-day comment 
period. This notice allows for an 
additional 30 days for public comments. 
A fuller description of the ICR is given 
below, including its estimated burden 
and cost to the public. An Agency may 
neither conduct nor sponsor, and a 
person is not required to respond to, a 
collection of information unless it 
displays a currently valid OMB control 
number. 
DATES: Additional comments may be 
submitted on or before December 19, 
2016. 

ADDRESSES: Submit your comments, 
referencing Docket ID Number EPA– 
HQ–OECA–2013–0339, to: (1) EPA 
online using www.regulations.gov (our 
preferred method), or by email to 
docket.oeca@epa.gov, or by mail to: EPA 
Docket Center, Environmental 
Protection Agency, Mail Code 28221T, 

1200 Pennsylvania Ave. NW., 
Washington, DC 20460; and (2) OMB via 
email to oira_submission@omb.eop.gov. 
Address comments to OMB Desk Officer 
for EPA. 

EPA’s policy is that all comments 
received will be included in the public 
docket without change including any 
personal information provided, unless 
the comment includes profanity, threats, 
information claimed to be Confidential 
Business Information (CBI), or other 
information whose disclosure is 
restricted by statute. 
FOR FURTHER INFORMATION CONTACT: 
Patrick Yellin, Monitoring, Assistance, 
and Media Programs Division, Office of 
Compliance, Mail Code 2227A, 
Environmental Protection Agency, 1200 
Pennsylvania Ave. NW., Washington, 
DC 20460; telephone number: (202) 
564–2970; fax number: (202) 564–0050; 
email address: yellin.patrick@epa.gov. 
SUPPLEMENTARY INFORMATION: 
Supporting documents which explain in 
detail the information that the EPA will 
be collecting are available in the public 
docket for this ICR. The docket can be 
viewed online at www.regulations.gov 
or in person at the EPA Docket Center, 
EPA West, Room 3334, 1301 
Constitution Ave. NW., Washington, 
DC. The telephone number for the 
Docket Center is 202–566–1744. For 
additional information about EPA’s 
public docket, visit: http://
www.epa.gov/dockets. 

Abstract: Owners and operators of 
affected facilities are required to comply 
with reporting and recordkeeping 
requirements for the General Provisions 
(40 CFR part 63, subpart A), as well as 
for the standards at 40 CFR part 63, 
subpart VVVV. This includes submittal 
initial notifications, performance tests 
and periodic reports and results, and 
maintaining records of the occurrence 
and duration of any startup, shutdown, 
or malfunction in the operation of an 
affected facility, or any period during 
which the monitoring systems is 
inoperative. These reports are used by 
EPA to determine compliance with the 
standards. 

Form Numbers: None. 
Respondents/affected entities: Boat 

manufacturing facilities. 
Respondent’s obligation to respond: 

Mandatory (40 CFR part 63, subpart 
VVVV). 

Estimated number of respondents: 
144 (total). 

Frequency of response: Initially, 
occasionally and semiannually. 

Total estimated burden: 23,500 hours 
(per year). Burden is defined at 5 CFR 
1320.3(b). 

Total estimated cost: $2,430,000 (per 
year), includes $800 in annualized 
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capital/startup and/or operation & 
maintenance costs. 

Changes in the Estimates: There is no 
change in the labor hours in this ICR 
compared to the previous ICR. This is 
due to two considerations. First, the 
regulations have not changed over the 
past three years and are not anticipated 
to change over the next three years. 
Secondly, the growth rate for the 
industry is very low, negative or non- 
existent, so there is no significant 
change in the overall burden. However, 
there is an adjustment increase in the 
respondent burden costs due to an 
increase in labor rates. This ICR uses 
updated labor rates from the Bureau of 
Labor Statistics to calculate burden 
costs. This ICR also rounds all 
calculated total values to 3 significant 
figures. 

Courtney Kerwin, 
Director, Regulatory Support Division. 
[FR Doc. 2016–27578 Filed 11–16–16; 8:45 am] 

BILLING CODE 6560–50–P 

ENVIRONMENTAL PROTECTION 
AGENCY 

[EPA–HQ–OW–2015–0714; FRL–9955–26– 
OW] 

Notice of a Public Meeting of the 
National Drinking Water Advisory 
Council 

AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Notice of a public meeting, new 
Designated Federal Officer and NDWAC 
membership. 

SUMMARY: The U.S. Environmental 
Protection Agency (EPA) is announcing 
a meeting of the National Drinking 
Water Advisory Council (NDWC), as 
authorized under the Safe Drinking 
Water Act. The meeting is scheduled for 
December 6 and 7, 2016. EPA is also 
announcing Ms. Tracey Ward as EPA’s 
new Designated Federal Officer (DFO) 
for the NDWAC, Ms. Carrie Lewis as the 
NDWAC Chairperson, and Ms. June 
Anne Swallow, P.E., as a new member 
of NDWAC. The NDWAC typically 
considers issues associated with 
drinking water protection and public 
drinking water systems. During this 
meeting, the NDWAC will focus 
discussions on developing 
recommendations for the EPA 
Administrator on the Lead and Copper 
National Primary Drinking Water 
Regulation—Long Term Revisions. 
DATES: The meeting on December 6, 
2016, will be held from 9:30 a.m. to 4:15 
p.m., eastern time; and December 7, 

2016, from 8:30 a.m. to noon, eastern 
time. 
ADDRESSES: The public meeting will be 
held in the City of Washington, District 
of Columbia. The exact location of the 
meeting will be noticed in the Federal 
Register no later than the week before 
the meeting, posted at http://
water.epa.gov/drink/ndwac/ and posted 
at www.regulations.gov under Docket ID 
No. EPA–HQ–OW–2015–0714. 
FOR FURTHER INFORMATION CONTACT: For 
more information about this meeting or 
to request written materials, contact 
Tracey M. Ward of the Office of Ground 
Water and Drinking Water, U.S. 
Environmental Protection Agency, by 
phone at (202) 564–3796 or by email at 
ward.tracey@epa.gov. For additional 
information about the NDWAC meeting, 
please visit http://water.epa.gov/drink/ 
ndwac/ or www.regulations.gov (search 
for Docket ID No. EPA–HQ–OW–2015– 
0714). 
SUPPLEMENTARY INFORMATION: 

Details about Participating in the 
Meeting: Teleconferencing will be 
available during the meeting. The 
number of teleconference connections 
available for the meeting is limited and 
will be offered on a first-come, first- 
served basis. The teleconference number 
is (1) 866–299–3188; when prompted, 
enter conference code (202) 564–3796. 

To ensure adequate time for public 
involvement, individuals or 
organizations interested in presenting 
an oral statement should notify Tracey 
M. Ward by November 22, 2016, by 
email at ward.tracey@epa.gov or by 
phone at (202) 564–3796. The NDWAC 
will allocate 45 minutes for the public’s 
input (from 10:45 a.m. to 11:30 a.m., 
eastern time) at the meeting on 
December 7, 2016. Oral statements will 
be limited to three minutes at the 
meeting. It is preferred that only one 
person present a statement on behalf of 
a group or organization. Any person 
who wishes to file a written statement 
can do so before or after the NDWAC 
meeting. Written statements intended 
for the meeting must be received before 
November 22, 2016, to be distributed to 
all members of the NDWAC before any 
final discussion or vote is completed. 
Any statement received on or after the 
date specified will become part of the 
permanent file for the meeting and will 
be forwarded to the NDWAC members 
for their information. 

National Drinking Water Advisory 
Council: The NDWAC was created by 
Congress on December 16, 1974, as part 
of the Safe Drinking Water Act (SDWA) 
of 1974, Public Law 93–523, 42 U.S.C. 
300j–5, and is operated in accordance 
with the provisions of the Federal 

Advisory Committee Act (FACA), 5 
U.S.C. App. 2. The NDWAC was 
established under the SDWA to provide 
practical and independent advice, 
consultation and recommendations to 
the EPA Administrator on the activities, 
functions, policies and regulations 
required by the SDWA. 

Special Accommodations: For 
information on access or services for 
individuals with disabilities, please 
contact Tracey Ward at (202) 564–3796 
or by email at ward.tracey@epa.gov. To 
request an accommodation for a 
disability, please contact Tracey Ward at 
least 10 days prior to the meeting to give 
the hosting facility as much time as 
possible to process your request. 

Dated: November 9, 2016. 
Jennifer McLain, 
Acting Director, Office of Ground Water and 
Drinking Water. 
[FR Doc. 2016–27671 Filed 11–16–16; 8:45 am] 

BILLING CODE 6560–50–P 

ENVIRONMENTAL PROTECTION 
AGENCY 

[FRL–9955–30–OEI] 

Privacy Act of 1974; System of 
Records 

AGENCY: Office of Environmental 
Information, Environmental Protection 
Agency (EPA). 
ACTION: Notice of amended Privacy Act 
system of records final. 

SUMMARY: The FOIA Request and 
Appeal File system of records is being 
amended to include all information and 
data elements that are being collected by 
the Environmental Protection Agency 
(EPA) and participating agencies as it 
relates to FOIA requests, appeals and 
responses. This information is being 
removed from the Federal Docket 
Management System (FDMS) system of 
records and being added to the FOIA 
Request and Appeal File (EPA–9) 
system of records. The FOIA Request 
and Appeal File system of records is 
also being amended to provide an 
additional routine use for the system. 
The additional routine use being added 
to this system of records, will allow the 
National Archives and Records 
Administration (NARA), Office of 
Government Information Services 
(OGIS), and the EPA to share 
information in the FOIA Request and 
Appeal File system in order to mediate 
and resolve disputes between requesters 
and administrative agencies without 
delay. OGIS will work directly with 
each agency using FOIAonline to access 
case level information that is not 
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publically available in order to perform 
mediation services. 

Records are stored in a secure, 
password protected electronic system 
that utilizes security hardware and 
software to include multiple firewalls, 
active intruder detection and role-based 
accessed controls. Additional safeguards 
vary by participating agencies. EPA also 
has records from the period prior to its 
use of the FOIAonline system which are 
stored in file folders in lockable file 
cabinets. The FOIA Request and Appeal 
File system is maintained under the 
authority of the Freedom of Information 
Act, 5 U.S.C. 552. 
DATES: Persons wishing to comment on 
this system or records notice must do so 
by December 27, 2016. 
ADDRESSES: Submit your comments, 
identified by Docket ID No. EPA–HQ– 
OEI–2015–0758, by one of the following 
methods: 

www.regulations.gov: Follow the 
online instructions for submitting 
comments. 

Email: oei.docket@epa.gov. 
Fax: 202–566–1752. 
Mail: OEI Docket, Environmental 

Protection Agency, Mailcode: 2822T, 
1200 Pennsylvania Ave. NW., 
Washington, DC 20460. 

Hand Delivery: OEI Docket, EPA/DC, 
WJC West Building, Room 3334, 1301 
Constitution Ave. NW., Washington, 
DC. Such deliveries are only accepted 
during the Docket’s normal hours of 
operation, and special arrangements 
should be made for deliveries of boxed 
information. 

Instructions: Direct your comments to 
Docket ID No. EPA–HQ–OEI–2015– 
0758. The EPA’s policy is that all 
comments received will be included in 
the public docket without change and 
may be made available online at 
www.regulations.gov, including any 
personal information provided, unless 
the comment includes information 
claimed to be Confidential Business 
Information (CBI) or other information 
for which disclosure is restricted by 
statute. Do not submit information that 
you consider to be CBI or otherwise 
protected through www.regulations.gov. 
The www.regulations.gov Web site is an 
‘‘anonymous access’’ system, which 
means the EPA will not know your 
identity or contact information unless 
you provide it in the body of your 
comment. If you send an email 
comment directly to the EPA without 
going through www.regulations.gov your 
email address will be automatically 
captured and included as part of the 
comment that is placed in the public 
docket and made available on the 
Internet. If you submit an electronic 

comment, the EPA recommends that 
you include your name and other 
contact information in the body of your 
comment and with any disk or CD–ROM 
you submit. If the EPA cannot read your 
comment due to technical difficulties 
and cannot contact you for clarification, 
the EPA may not be able to consider 
your comment. Electronic files should 
avoid the use of special characters, any 
form of encryption, and be free of any 
defects or viruses. For additional 
information about the EPA’s public 
docket visit the EPA Docket Center 
homepage at http://www.epa.gov/ 
epahome/dockets.htm. 

Docket: All documents in the docket 
are listed in the www.regulations.gov 
index. Although listed in the index, 
some information is not publicly 
available, e.g., CBI or other information 
for which disclosure is restricted by 
statute. Certain other material, such as 
copyrighted material, will be publicly 
available only in hard copy. Publicly 
available docket materials are available 
either electronically in 
www.regulations.gov or in hard copy at 
the OEI Docket, EPA/DC, WJC West 
Building, Room 3334, 1301 Constitution 
Ave. NW., Washington, DC. The Public 
Reading Room is open from 8:30 a.m. to 
4:30 p.m., Monday through Friday 
excluding legal holidays. The telephone 
number for the Public Reading Room is 
(202) 566–1744, and the telephone 
number for the OEI Docket is (202) 566– 
1752. 
FOR FURTHER INFORMATION CONTACT: 
Larry Gottesman, FOIA, Library and 
Accessibility Division, Office of 
Environmental Information, Office, 
(202) 566–2162, U.S. EPA, Office of 
Environmental Information, MC 2282T, 
1200 Pennsylvania Ave. NW., 
Washington, DC 20460. 
SUPPLEMENTARY INFORMATION: The 
Freedom of Information Act (FOIA) 
Request and Appeal File (EPA–9) 
system contains a copy of each FOIA 
request and appeal received by the EPA 
and a copy of all correspondence related 
to the request, including name, 
affiliation address, telephone numbers, 
and other information about a requester. 
FOIAonline is managed and used by the 
EPA and other agencies to process, track 
and respond to FOIA requests and 
appeals. The FOIAonline system 
provides the EPA and partner agencies 
with a secure, password protected Web 
site to electronically receive, process, 
track and store requests from the public 
for federal records; post responsive 
records to a Web site; collect data for 
annual reporting requirements to the 
Department of Justice and manage 
internal FOIA administration activities. 

In addition, the FOIA system allows the 
public to submit and track FOIA 
requests and appeals; access requests 
and responsive records online and 
obtain the status of requests filed with 
the EPA and partner agencies. 
FOIAonline is a software application 
used by the EPA and other agencies. 
Social security numbers and other types 
of personally identifiable information 
may be provided in requests or in 
responsive documents. In some cases, 
agencies may require this information to 
fulfill a request. All participating 
agencies will ensure that sensitive PII is 
not made publicly available. The name 
of a FOIA requester may be publicly 
available and searchable by the public 
based on an agency’s policies. With the 
exception of a requester’s name, any 
other personally identifiable 
information provided by a requester 
during the process of completing the 
online request form or creating an 
online account (e.g., home addresses, 
email address and contact information) 
will not be posted to the Web site, nor 
will it be searchable by the public. 
Personally identifiable information 
determined to be publicly releasable 
and contained in documents released to 
the public under FOIA (e.g., the names 
and official contact information of 
government employees or the names of 
agency correspondents) will be publicly 
available and searchable by the public if 
posted by a participating agency. 
Individuals accessing the system are 
FOIA Officers, FOIA coordinators, 
subject matter experts and members of 
the public. Computer records are 
maintained in a secure, password 
protected computer system that operates 
in compliance with Federal Security 
Information Modernization Act (FISMA) 
moderate level requirements located at 
EPA’s National Computer Center located 
at 109 T.W. Alexander Drive, Durham, 
NC 27709. All records are maintained in 
secure, access-controlled areas or 
buildings. The system is maintained in 
the EPA’s Office of Environmental 
Information, Headquarter Program 
Offices, Regional Offices and the Office 
of General Counsel. 

Dated: October 21, 2016. 
Ann Dunkin, 
Chief Information Officer. 

EPA–9 

SYSTEM NAME AND NUMBER: 
Freedom of Information Act (FOIA) 

Request and Appeal File. 

SYSTEM LOCATION: 
EPA’s National Computer Center 

located at 109 T.W. Alexander Drive, 
Durham, NC 27709. 
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AUTHORITY FOR MAINTENANCE OF THE SYSTEM: 
Freedom of Information Act, 5 U.S.C. 

552. 

PURPOSE(S): 
To provide the public a single 

location to submit and track FOIA 
requests and appeals filed with the EPA 
and participating agencies, to manage 
internal FOIA administration activities 
and to collect data for annual reporting 
requirements to the Department of 
Justice. 

CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 

All persons requesting information or 
filing appeals under the Freedom of 
Information Act. 

CATEGORIES OF RECORDS IN THE SYSTEM: 
A copy of each Freedom of 

Information Act (FOIA) request received 
by the EPA and other participating 
agencies and a copy of all 
correspondence related to the request, 
including individuals’ names, mailing 
addresses, email addresses, phone 
numbers, social security numbers, dates 
of birth, alias(es) used by the requester, 
alien numbers assigned to travelers 
crossing national borders, requesters’ 
parents’ names, user names and 
passwords for registered users, FOIA 
tracking numbers, dates requests are 
submitted and received, related appeals 
and agency responses. Records also 
include communications with 
requesters, internal FOIA administrative 
documents (e.g., billing invoices) and 
responsive records. 

ROUTINE USES OF RECORDS MAINTAINED IN THE 
SYSTEM, INCLUDING CATEGORIES OF USERS AND 
PURPOSES OF SUCH USES: 

General routine uses A, E, F, G, H, K, 
and L apply to this system. Records may 
also be disclosed to: 

1. Another federal agency (a) with an 
interest in the record in connection with 
a referral of a Freedom of Information 
Act (FOIA) request to that agency for its 
views or decision on disclosure, or (b) 
in order to obtain advice and 
recommendations concerning matters 
on which the agency has specialized 
experience or particular competence 
that may be useful to an agency in 
making required determinations under 
the FOIA. 

2. To the National Archives and 
Records Administration, Office of 
Government Information Services 
(OGIS), to the extent necessary to fulfill 
its responsibilities in 5 U.S.C. 552(h), to 
review administrative agency policies, 
procedures and compliance with the 
Freedom of Information Act (FOIA), and 
to facilitate OGIS’ offering of mediation 
services to resolve disputes between 

persons making FOIA requests and 
administrative agencies. 

POLICIES AND PRACTICES FOR STORAGE OF 
RECORDS: 

Records are stored in file folders in 
lockable file cabinets. Records are also 
stored in a secure, password protected 
electronic system that utilizes security 
hardware and software to include 
multiple firewalls, active intruder 
detection and role-based accessed 
controls. Additional safeguards vary by 
participating agencies. 

POLICIES AND PRACTICES FOR RETRIEVABILITY 
OF RECORDS: 

Requests are retrieved from the 
system by numerous data elements and 
key word searches, including name, 
agency, dates, subject, FOIA tracking 
number and other information 
retrievable with full-text searching 
capability. 

POLICIES AND PRACTICES FOR RETENTION AND 
DISPOSAL OF RECORDS: 

Each federal agency handles its 
records in accordance with its records 
schedule as approved by NARA. FOIA 
records are covered under NARA 
General Record Schedule 14— 
Information Services Records unless a 
participating agency’s records are 
managed under other record schedules 
approved by NARA. 

PHYSICAL, PROCEDURAL, AND ADMINISTRATIVE 
SAFEGUARDS: 

Computer records are maintained in a 
secure, password protected computer 
system. Paper records are maintained in 
lockable file cabinets. All records are 
maintained in secure, access-controlled 
areas or buildings. 

SYSTEM MANAGER(S): 

Tim Crawford, crawford.tim@epa.gov, 
U.S. EPA, Office of Environmental 
Information, MC 2822T, 1200 
Pennsylvania Ave. NW., Washington, 
DC 20460. 

RECORD ACCESS PROCEDURES: 

Individuals seeking access to their 
own personal information in this system 
of records is required to provide 
adequate identification (e.g., driver’s 
license, military identification card, 
employee badge or identification card). 
Additional identity verification 
procedures may be required as 
warranted. Requests must meet the 
requirements of EPA regulations at 40 
CFR part 16. 

CONTESTING RECORD PROCEDURES: 

Requests for correction or amendment 
must identify the record to be changed 
and the corrective action sought. 

Requests must be submitted to the 
agency contact indicated on the initial 
document for which the related 
contested record was submitted. 

NOTIFICATION PROCEDURE: 
Any individual who wants to know 

whether this system of records contains 
a record about him or her, should make 
a written request to the EPA Privacy 
Officer, MC 2822T, 1200 Pennsylvania 
Avenue NW., Washington, DC 20460. 

EXEMPTIONS PROMULGATED FOR THE SYSTEM: 
None. 

[FR Doc. 2016–27669 Filed 11–16–16; 8:45 am] 

BILLING CODE 6560–50–P 

ENVIRONMENTAL PROTECTION 
AGENCY 

[EPA–HQ–OECA–2013–0318; FRL—9952– 
07–OEI] 

Information Collection Request 
Submitted to OMB for Review and 
Approval; Comment Request; NSPS 
for Magnetic Tape Coating Facilities 
(Renewal) 

AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Notice. 

SUMMARY: The Environmental Protection 
Agency has submitted an information 
collection request (ICR), ‘‘NSPS for 
Magnetic Tape Coating Facilities (40 
CFR part 60, subpart SSS) (Renewal)’’ 
(EPA ICR No. 1135.12, OMB Control No. 
2060–0171), to the Office of 
Management and Budget (OMB) for 
review and approval in accordance with 
the Paperwork Reduction Act (44 U.S.C. 
3501 et seq.). This is a proposed 
extension of the ICR, which is currently 
approved through November 30, 2016. 
Public comments were previously 
requested via the Federal Register (81 
FR 26546) on May 3, 2016 during a 60- 
day comment period. This notice allows 
for an additional 30 days for public 
comments. A fuller description of the 
ICR is given below, including its 
estimated burden and cost to the public. 
An Agency may neither conduct nor 
sponsor, and a person is not required to 
respond to, a collection of information 
unless it displays a currently valid OMB 
control number. 
DATES: Additional comments may be 
submitted on or before December 19, 
2016. 
ADDRESSES: Submit your comments, 
referencing Docket ID EPA–HQ–OECA– 
2013–0318, to: (1) EPA online using 
www.regulations.gov (our preferred 
method), or by email to docket.oeca@
epa.gov, or by mail to: EPA Docket 
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Center, Environmental Protection 
Agency, Mail Code 28221T, 1200 
Pennsylvania Ave. NW., Washington, 
DC 20460; and (2) OMB via email to 
oira_submission@omb.eop.gov. Address 
comments to OMB Desk Officer for EPA. 

EPA’s policy is that all comments 
received will be included in the public 
docket without change, including any 
personal information provided, unless 
the comment includes profanity, threats, 
information claimed to be Confidential 
Business Information (CBI), or other 
information whose disclosure is 
restricted by statute. 
FOR FURTHER INFORMATION CONTACT: 
Patrick Yellin, Monitoring, Assistance, 
and Media Programs Division, Office of 
Compliance, Mail Code 2227A, 
Environmental Protection Agency, 1200 
Pennsylvania Ave. NW., Washington, 
DC 20460; telephone number: (202) 
564–2970; fax number: (202) 564–0050; 
email address: yellin.patrick@epa.gov. 
SUPPLEMENTARY INFORMATION: 
Supporting documents which explain in 
detail the information that the EPA will 
be collecting are available in the public 
docket for this ICR. The docket can be 
viewed online at www.regulations.gov 
or in person at the EPA Docket Center, 
WJC West, Room 3334, 1301 
Constitution Ave. NW., Washington, 
DC. The telephone number for the 
Docket Center is 202–566–1744. For 
additional information about EPA’s 
public docket, visit: http://
www.epa.gov/dockets. 

Abstract: Owners and operators of 
affected facilities are required to comply 
with reporting and record keeping 
requirements for the General Provisions 
(40 CFR part 60, subpart A), as well as 
for the specific requirements at 40 CFR 
part 60, subpart SSS. This includes 
submitting initial notification reports, 
performance tests and periodic reports 
and results, and maintaining records of 
the occurrence and duration of any 
startup, shutdown, or malfunction in 
the operation of an affected facility, or 
any period during which the monitoring 
system is inoperative. These reports are 
used by EPA to determine compliance 
with these standards. 

Form Numbers: None. 
Respondents/affected entities: 

Magnetic tape coating facilities 
constructed or modified after January 
22, 1986. 

Respondent’s obligation to respond: 
Mandatory (40 CFR part 60, subpart 
SSS). 

Estimated number of respondents: 6 
(total). 

Frequency of response: Initially, 
quarterly and semiannually. 

Total estimated burden: 2,030 hours 
(per year). Burden is defined at 5 CFR 
1320.3(b). 

Total estimated cost: $295,000 (per 
year), includes which $86,400 in 
annualized capital/startup and 
operation & maintenance costs. 

Changes in the Estimates: There is an 
adjustment increase in the respondent 
labor hours as currently identified in the 
OMB Inventory of Approved Burdens. 
This increase is not due to any program 
changes. Instead, the change in labor 
hour and cost estimates occurred 
because of a change in assumption. This 
ICR assumes all existing sources will 
have to re-familiarize with the 
regulatory requirements each year. 

Courtney Kerwin, 
Director, Regulatory Support Division. 
[FR Doc. 2016–27576 Filed 11–16–16; 8:45 am] 

BILLING CODE 6560–50–P 

ENVIRONMENTAL PROTECTION 
AGENCY 

[EPA–HQ–OW–2012–0217; FRL–9955–27– 
OW] 

Drinking Water Contaminant Candidate 
List 4—Final 

AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Notice. 

SUMMARY: The U.S. Environmental 
Protection Agency (EPA) is publishing a 
final list of contaminants that are 
currently not subject to any proposed or 
promulgated national primary drinking 
water regulation. These contaminants 
are known or anticipated to occur in 
public water systems and may require 
regulation under the Safe Drinking 
Water Act (SDWA). This list is the 
Fourth Contaminant Candidate List 
(CCL 4) published by EPA since the 
SDWA amendments of 1996. This Final 
CCL 4 includes 97 chemicals or 
chemical groups and 12 microbial 
contaminants. 
FOR FURTHER INFORMATION CONTACT: For 
information on chemical contaminants 
contact Meredith Russell, Office of 
Ground Water and Drinking Water, 
Standards and Risk Management 
Division, at (202) 564–0814 or email 
russell.meredith@epa.gov. For 
information on microbial contaminants 
contact Hannah Holsinger, Office of 
Ground Water and Drinking Water, 
Standards and Risk Management 
Division, at (202) 564–0403 or email 
holsinger.hannah@epa.gov. For general 
information contact the EPA Safe 
Drinking Water Hotline at (800) 426– 
4791. The Safe Drinking Water Hotline 

is open Monday through Friday, 
excluding legal holidays, from 10 a.m. 
to 4 p.m. eastern time. 

Abbreviations and Acronyms 

CASRN—Chemical Abstract Services 
Registry Number 

CCL—Contaminant Candidate List 
CCL 1—EPA’s First Contaminant Candidate 

List 
CCL 2—EPA’s Second Contaminant 

Candidate List 
CCL 3—EPA’s Third Contaminant Candidate 

List 
CCL 4—EPA’s Fourth Contaminant 

Candidate List 
CFR—Code of Federal Regulations 
CIS—Contaminant Information Sheet 
DWC—Drinking Water Committee 
EPA—United States Environmental 

Protection Agency 
ESA—Ethanesulfonic acid 
FR—Federal Register 
HPC—Heterotrophic Plate Count 
HRL—Health Reference Level 
MCL—Maximum Contaminant Level 
MCLG—Maximum Contaminant Level Goal 
MRL— Minimum Reporting Level 
NAWQA—National Water-Quality 

Assessment 
NDEA—N-Nitrosodiethylamine 
NDMA—N-nitrosodimethylamine 
NDPA—N-Nitroso-di-n-propylamine 
NDPhA—N-Nitrosodiphenylamine 
NDWAC—National Drinking Water Advisory 

Council 
NIRS—National Inorganics and 

Radionuclides Survey 
NRC—National Academy of Science’s 

National Research Council 
NPDWR—National Primary Drinking Water 

Regulation 
NPYR—N-nitrosopyrrolidine 
PCCL 4—Preliminary Contaminant Candidate 

List 4 
PFOA—Perfluorooctanoic Acid 
PFOS—Perfluorooctane Sulfonic Acid 
PWS—Public Water System 
RD—Regulatory Determination 
RD 1—Regulatory Determination 1 
RD 2—Regulatory Determination 2 
RD 3—Regulatory Determination 3 
SAB—Science Advisory Board 
SDWA—Safe Drinking Water Act 
SS—Screening Survey 
TRI—Toxics Release Inventory 
UCMR 1—First Unregulated Contaminant 

Monitoring Rule 
UCMR 2—Second Unregulated Contaminant 

Monitoring Rule 
UCMR 3—Third Unregulated Contaminant 

Monitoring Rule 
USGS—United States Geological Survey 
WBDO—Waterborne Disease Outbreaks 

SUPPLEMENTARY INFORMATION: 

Table of Contents 

I. General Information 
A. Does this action apply to me? 
B. How can I get copies of this document 

and other related information? 
1. Docket 
2. Electronic Access 
C. What is the purpose of this action? 
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D. Statutory Requirements for CCL, 
Regulatory Determination and 
Unregulated Contaminant Monitoring 

1. Interrelationship of the CCL, Regulatory 
Determination and Unregulated 
Contaminant Monitoring 

2. Contaminant Candidate List 
3. Unregulated Contaminant Monitoring 
4. Regulatory Determinations 
E. Where can I find information on 

previous CCLs and Regulatory 
Determinations? 

1. Summary of Previous CCLs and 
Regulatory Determinations 

2. Summary of the CCL 3 
3. Summary of the Regulatory 

Determination 3 
II. What is on EPA’s Drinking Water 

Contaminant Candidate List 4? 
The Final CCL 4 and a Cross-Walk of 

Contaminants Between the CCL 4, 
Regulatory Determination 3, and UCMRs 

III. Summary of the Approach Used To 
Identify and Evaluate Candidates for the 
Draft CCL 4 

A. Carry Forward of CCL 3 Contaminants 
B. Summary and Evaluation of CCL 4 

nominated contaminants 
1. CCL 4 Nominations Summary 
2. How Nominated Contaminants Were 

Evaluated for the Draft CCL 4 
C. Evaluation of Previous Negative 

Regulatory Determinations 
IV. What comments did EPA receive on the 

Draft CCL 4 and how did the Agency 
respond? 

A. Recommendations From the EPA 
Science Advisory Board 

B. Public Comments 
1. General Comments on CCL 4 
2. Chemical Contaminants 
a. Contaminants With Release Data 
b. Cyanotoxins 
c. Perfluorinated Compounds (PFOA and 

PFOS) 
d. Pesticides 
e. Manganese 
f. Nonylphenol 
3. Microbial Contaminants 
a. Overall Process Comments 
b. Pathogens for Inclusion 
c. Pathogens for Exclusion 

V. Data Needs for CCL 4 Contaminants 
Categorization of Contaminants 
A. Health Effects 
B. Occurrence 
C. Analytical Methods 

VI. Next Steps and Future Contaminant 
Candidate Lists 

VII. References 

I. General Information 

A. Does this action apply to me? 

The Final CCL 4 will not impose any 
requirements on anyone. Instead, this 
action notifies interested parties of the 
EPA’s Final CCL 4 of unregulated 
drinking water contaminants and 
provides a summary of the major 
comments received on the February 4, 
2015, Draft CCL 4 Federal Register 
notice and EPA’s responses (80 FR 6076 
(USEPA, 2015a)). 

B. How can I get copies of this document 
and other related information? 

1. Docket 
EPA has established a docket for this 

action under Docket ID No. EPA–HQ– 
OW–2012–0217. Although listed in the 
index, some information is not publicly 
available, e.g., CBI or other information 
whose disclosure is restricted by statute. 
Certain other material, such as 
copyrighted material, will be publicly 
available only in hard copy. Publicly 
available docket materials are available 
either electronically through 
www.regulations.gov or in hard copy at 
the Water Docket, EPA/DC, EPA West, 
Room 3334, 1301 Constitution Ave. 
NW., Washington, DC 20004. The Public 
Reading Room is open from 8:30 a.m. to 
4:30 p.m., Monday through Friday, 
excluding legal holidays. The telephone 
number for the Public Reading Room is 
(202) 566–1744, and the telephone 
number for the EPA Docket Center is 
(202) 566–2426. 

2. Electronic Access 
You may access this Federal Register 

document electronically from the 
Government Publishing Office under the 
Federal Register listings at FDsys 
(http://www.gpo.gov/fdsys/browse/ 
collection.action?collectionCode=FR). 

C. What is the purpose of this action? 
The Safe Drinking Water Act (SDWA), 

as amended in 1996, requires EPA to 
publish a list every five years of 
currently unregulated contaminants that 
may pose risks for drinking water 
(referred to as the Contaminant 
Candidate List, or CCL). This list is 
subsequently used to make regulatory 
determinations on whether or not to 
regulate at least five contaminants from 
the CCL with national primary drinking 
water regulations (NPDWRs) ((SDWA 
section 1412(b)(1)). The purpose of 
today’s action is to present EPA’s final 
list of contaminants on the CCL 4, a 
summary of the major public comments 
received on the Draft CCL 4 and EPA’s 
responses. Today’s action only 
addresses the Final CCL 4. Regulatory 
Determination (RD) for contaminants on 
the CCL is a separate agency action. 

D. Statutory Requirements for CCL, 
Regulatory Determination and 
Unregulated Contaminant Monitoring 

1. Interrelationship of the CCL, 
Regulatory Determination and 
Unregulated Contaminant Monitoring 

Under the 1996 amendments to 
SDWA, Congress established a risk- 
based approach for determining which 
contaminants would become subject to 
drinking water standards. The approach 

includes three components, the CCL, the 
Unregulated Contaminant Monitoring 
Rule (UCMR), and RD. In preparing the 
CCL, EPA screens and evaluates 
unregulated contaminants to identify 
those that may require future drinking 
water regulations. Inclusion on the CCL 
does not mean that any particular 
contaminant will necessarily be 
regulated in the future. The UCMR 
provides a mechanism to obtain 
nationally representative occurrence 
data for unregulated contaminants. The 
data provided by UCMR is one of the 
primary sources of occurrence 
information used to evaluate 
contaminants in the RD process. 

Under the RD process, EPA evaluates 
UCMR and other occurrence data along 
with health effects data for 
contaminants on the CCL to see which 
ones present the greatest public health 
concern and have sufficient information 
for the agency to make a regulatory 
determination. EPA must make 
regulatory determinations for at least 
five contaminants listed on the CCL 
every five years. Today’s action 
addresses only the CCL 4 and not the 
UCMR or RD stages of the SDWA 
contaminant regulatory development 
process. 

2. Contaminant Candidate List 
Section 1412(b)(1) of the SDWA, as 

amended in 1996, requires EPA to 
publish the CCL every five years. The 
SDWA specifies that the list must 
include contaminants that are not 
subject to any proposed or promulgated 
NPDWRs, are known or anticipated to 
occur in public water systems (PWSs), 
and may require regulation under the 
SDWA. The unregulated contaminants 
considered for listing shall include, but 
not be limited to, hazardous substances 
identified in section 101(14) of the 
Comprehensive Environmental 
Response, Compensation, and Liability 
Act of 1980, and substances registered 
as pesticides under the Federal 
Insecticide, Fungicide, and Rodenticide 
Act. 

The SDWA directs the agency to 
consider the health effects and 
occurrence information for unregulated 
contaminants to identify those 
contaminants that present the greatest 
public health concern related to 
exposure from drinking water. The 
statute further directs the agency to take 
into consideration the effect of 
contaminants upon subgroups that 
comprise a meaningful portion of the 
general population (such as infants, 
children, pregnant women, the elderly 
and individuals with a history of serious 
illness or other subpopulations) that are 
identifiable as being at greater risk of 
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1 The MCLG is the ‘‘maximum level of a 
contaminant in drinking water at which no known 
or anticipated adverse effect on the health of 
persons would occur, and which allows an 
adequate margin of safety. MCLGs are non- 
enforceable health goals.’’ (40 CFR 141.2; 42 U.S.C. 
300g–1) 

2 An NPDWR is a legally enforceable standard 
that applies to public water systems. An NPDWR 
sets a legal limit (called a maximum contaminant 
level or MCL) or specifies a certain treatment 
technique for public water systems for a specific 
contaminant or group of contaminants. The MCL is 
the highest level of a contaminant that is allowed 
in drinking water and is set as close to the MCLG 
as feasible, using the best available treatment 
technology and taking cost into consideration. 

3 The statute authorizes a nine month extension 
of this promulgation date. 

adverse health effects due to exposure to 
contaminants in drinking water than the 
general population. Additionally, EPA’s 
1995 Policy on Evaluating Health Risks 
to Children states that the agency will 
consider the risks to infants and 
children consistently and explicitly as a 
part of risk assessments generated 
during its decision-making process, 
including the setting of standards to 
protect public health (USEPA, 1995a). 
EPA considers age-related subgroups as 
‘‘lifestages’’ in reference to a 
distinguishable time frame in an 
individual’s life, characterized by 
unique and relatively stable behavioral 
and/or physiological characteristics that 
are associated with development and 
growth. Thus, childhood is viewed as a 
sequence of lifestages, from conception 
through fetal development, infancy and 
adolescence (see http://www.epa.gov/ 
children/early-life-stages). 

3. Unregulated Contaminant Monitoring 
Section 1445(a)(2) of the SDWA 

mandates that EPA promulgate 
regulations (known as the Unregulated 
Contaminant Monitoring Rule or UCMR) 
to establish criteria for a monitoring 
program for unregulated contaminants. 
This section, as amended in 1996, 
requires that once every five years, EPA 
issue a list of no more than 30 
unregulated contaminants to be 
monitored by PWSs. SDWA requires 
that EPA enter the monitoring data into 
the agency’s publicly available National 
Contaminant Occurrence Database. 
EPA’s UCMR program must ensure that 
systems serving a population larger than 
10,000 people, as well as a nationally 
representative sample of PWSs serving 
10,000 or fewer people, are required to 
monitor. 

4. Regulatory Determination 
Section 1412(b)(1)(B)(ii) of the SDWA, 

as amended in 1996, requires EPA at 
five year intervals, to make 
determinations of whether or not to 
regulate no fewer than five 
contaminants from the CCL. EPA 
evaluates the CCL contaminants with 
sufficient health effects and occurrence 
information to determine whether a 
regulation is required or not required. 
The 1996 SDWA Amendments specify 
three criteria to determine whether a 
contaminant may require regulation: 

• The contaminant may have an 
adverse effect on the health of persons; 

• the contaminant is known to occur 
or there is a substantial likelihood that 
the contaminant will occur in PWSs 
with a frequency and at levels of public 
health concern; and 

• in the sole judgment of the 
Administrator, regulation of such 

contaminant presents a meaningful 
opportunity for health risk reduction for 
persons served by PWSs. 

If EPA determines that these three 
statutory criteria are met and makes a 
final determination to regulate a 
contaminant, the agency has 24 months 
to publish a proposed maximum 
contaminant level goal 1 (MCLG) and 
NPDWR.2 After the proposal, the agency 
has 18 months to publish and 
promulgate a final MCLG and NPDWR 
(SDWA section 1412(b)(1)(E)).3 For 
those contaminants without sufficient 
information to allow the agency to make 
a regulatory determination, EPA 
encourages research to provide the 
information needed to determine 
whether to regulate the contaminant. 

E. Where can I find information on 
previous CCLs, UCMRs, and Regulatory 
Determinations 

1. Summary of previous CCLs, UCMRs, 
and Regulatory Determinations 

A brief summary of CCL 1, CCL 2, 
Regulatory Determination 1 (RD 1) and 
Regulatory Determination 2 (RD 2) was 
published in the Federal Register for 
the Draft CCL 4 notice (80 FR 6076, 
February 4, 2015 (USEPA, 2015a)). 
Information on previous UCMRs, can be 
found at the following Web site: https:// 
www.epa.gov/dwucmr. 

2. Summary of the CCL 3 
The CCL 3 included 104 chemicals or 

chemical groups and 12 microbiological 
contaminants. In developing the CCL 3, 
EPA implemented an improved process 
from the process used for CCL 1 and 
CCL 2. This new process built on 
evaluations used for previous CCLs and 
was based on substantial expert input 
and recommendations from the National 
Academy of Sciences’ National Research 
Council (NRC) and the National 
Drinking Water Advisory Council 
(NDWAC). EPA used a multi-step CCL 
process to identify contaminants for 
inclusion on the Final CCL 3. The key 
steps included: 

• Identifying a broad universe of 
potential drinking water contaminants 
(called the CCL 3 Universe). EPA 
initially considered approximately 
7,500 potential chemical and microbial 
contaminants (more information on the 
identification of the CCL 3 Universe can 
be found in USEPA, 2009a and USEPA, 
2009b). 

• Applying screening criteria to the 
universe, EPA identified almost 600 of 
those contaminants that should be 
further evaluated (the preliminary CCL 
or PCCL) based on a contaminant’s 
potential to occur in PWSs and the 
potential for public health concern 
(more information on the CCL 3 
screening process can be found in 
USEPA, 2009c and USEPA, 2009d). 

• Selecting the final list of 116 
contaminants from the PCCL to include 
on the CCL based on more detailed 
evaluation of occurrence and health 
effects and expert judgment as well as 
public input (this step of the CCL 3 
process is called the classification 
process and more information can be 
found in USEPA, 2009e and USEPA, 
2009f). 

The CCL 3 interpreted the criterion 
that contaminants are known or 
anticipated to occur in public water 
systems broadly. In evaluating this 
criterion, EPA considered not only 
public water system monitoring data, 
but also data on concentrations in 
ambient surface and ground waters, 
releases to the environment (e.g., Toxics 
Release Inventory (TRI)), and 
production. While such data may not 
establish conclusively that 
contaminants are known to occur in 
public water systems, EPA believes 
these data are sufficient to anticipate 
that contaminants may occur in public 
water systems and support their 
inclusion on the CCL. The agency 
considered adverse health effects that 
may pose a greater risk to life stages and 
other sensitive groups which represent 
a meaningful portion of the population. 
Adverse health effects associated with 
infants, children, pregnant women, the 
elderly, and individuals with a history 
of serious illness were evaluated as part 
of the screening and classification 
processes. A detailed summary of the 
CCL 3 process can be found in the Draft 
CCL 3 (73 FR 9628, February 21, 2008 
(USEPA, 2008a) and Final CCL 3 (74 FR 
51850, October 8, 2009 (USEPA, 2009a)) 
Federal Register notices. 

3. Summary of the Regulatory 
Determination 3 

EPA published the Announcement of 
Final Regulatory Determinations for 
Contaminants on CCL 3 in the Federal 
Register on January 4, 2016 (81 FR 13 

VerDate Sep<11>2014 21:24 Nov 16, 2016 Jkt 241001 PO 00000 Frm 00049 Fmt 4703 Sfmt 4703 E:\FR\FM\17NON1.SGM 17NON1as
ab

al
ia

us
ka

s 
on

 D
S

K
3S

P
T

V
N

1P
R

O
D

 w
ith

 N
O

T
IC

E
S

http://www.epa.gov/children/early-life-stages
http://www.epa.gov/children/early-life-stages
https://www.epa.gov/dwucmr
https://www.epa.gov/dwucmr


81102 Federal Register / Vol. 81, No. 222 / Thursday, November 17, 2016 / Notices 

4 The non-CCL 3 contaminants, N-Nitroso-di-n- 
butylamine (NDBA) and N- 
Nitrosomethylethylamine (NMEA), were included 
because they are part of a larger group 
(nitrosamines) that also includes a number of CCL 
3 contaminants. 

(USEPA, 2016a)). The agency made final 
determinations not to regulate four 
contaminants: 1, 3-dinitrobenzene; 
dimethoate; terbufos; and terbufos 
sulfone. The agency delayed the final 
regulatory determination for strontium 
in order to consider additional data and 
decide whether there is a meaningful 
opportunity for health risk reduction by 
regulating strontium in drinking water. 
These five contaminants are not 
included on the Final CCL 4. 

This section provides an overview of 
the process used for the Third 
Regulatory Determination (RD 3). A 
summary of the process can be found in 
the Federal Register notice announcing 
the preliminary regulatory 
determinations (79 FR 62716, October 
24, 2014 (USEPA, 2014a)), and a 
detailed explanation of this process can 
be found in the ‘‘Protocol for the 
Regulatory Determination 3’’ support 
document (USEPA, 2014b). This 
overview of the RD process is provided 
to give an understanding of how 
contaminants have previously been 
evaluated after they have been listed on 
past CCLs. The RD 4 process may 
continue to follow this process although 
it is possible that some modifications 
may be made to this process. The RD 
process occurs subsequent to a Final 
CCL, and is a separate agency action. 
The RD 3 process, was divided into 
three phases: (1) The Data Availability 
Phase, (2) the Data Evaluation Phase and 
(3) the Regulatory Determination 
Assessment Phase. 

The purpose of the first phase, the 
Data Availability Phase, was to 
determine if the agency may have 
sufficient data to characterize the 
potential health effects and known or 
likely occurrence in drinking water. 
With regard to sufficient health effects 
data used to identify potential adverse 
health effect(s), the agency considered 
whether a peer reviewed health risk 
assessment was available or in process 
from an EPA or a comparable non-EPA 
source. In regard to sufficient 
occurrence data, the agency considered 
the availability of nationally 
representative finished water data and 
whether other finished water data were 
available that indicated known and/or 
likely occurrence in PWSs. After 
conducting the health and occurrence 
data availability assessments, the agency 
identified those contaminants and 
contaminant groups that meet the 

following Phase 1 data availability 
criteria: 

(a) A peer reviewed health assessment 
is available or in process, and 

(b) A widely available analytical 
method for monitoring exists, and 

(c) Either nationally representative 
finished water occurrence data are 
available, or other finished water 
occurrence data shows occurrence at 
levels greater than one-half of the CCL 
3 health reference level (HRL). 

If a contaminant met these three 
criteria, it was placed on a ‘‘short list’’ 
and proceeded to Phase 2. From the 116 
CCL 3 contaminants, the agency 
identified a short list of 37 contaminants 
(35 CCL 3 contaminants and two non- 
CCL 3 contaminants 4) to further 
evaluate in the second phase. 

During the second phase, the Data 
Evaluation Phase, the agency further 
evaluated each of the 37 contaminants 
on the short list to identify those that 
had sufficient data (or were expected to 
have sufficient data) for EPA to assess 
the three statutory criteria listed in 
section I.D.4 of this notice. 

To identify the contaminants that 
present the greatest public health 
concern, the agency specifically focused 
its efforts on identifying those 
contaminants or contaminant groups 
that are occurring or have substantial 
likelihood to occur at levels and 
frequencies of public health concern, 
based on the best available peer 
reviewed data. In addition to health and 
occurrence information data assessed in 
Phase 1, the agency collected additional 
health and occurrence data and more 
thoroughly evaluated this information to 
identify a list of contaminants that 
should proceed to Phase 3. If the agency 
found that sufficient data were not 
available or not likely to be available to 
evaluate the three statutory criteria 
during the first and second phases, then 
the contaminant was not considered a 
candidate for making a regulatory 
determination during the current cycle, 
and the agency will conduct research, 
collect information or find other 
avenues to fill the data and information 
gaps. For these contaminants, additional 
data that becomes available in the future 

may be considered for future CCLs and 
RDs. 

If sufficient data were available for a 
contaminant to characterize the 
potential health effects and known or 
likely occurrence in drinking water, the 
contaminant was evaluated against the 
three statutory criteria (listed in section 
I.D.4) in the third phase of the process, 
the Regulatory Determination 
Assessment Phase. 

II. What is on EPA’s Drinking Water 
Contaminant Candidate List 4? 

The Final CCL 4 and a Cross-Walk of 
Contaminants Between the CCL 4, 
Regulatory Determination 3, and 
UCMRs 

The Final CCL 4 includes 97 
chemicals or chemical groups and 12 
microbes listed in Exhibit 1. Exhibit 1 
also shows chemical abstract service 
registry numbers (CASRNs) of the 
contaminants on the Final CCL 4 and 
their status across other EPA programs 
related to CCL (i.e., RD and UCMR). The 
list of contaminants is presented by 
CASRN when available, common name, 
or by aggregate groupings (e.g., 
cyanotoxins). Further data and 
information for the contaminants 
included on the CCL 4 are available in 
the technical support documents and 
Contaminant Information Sheets 
available on EPA’s CCL 4 Web site and 
in the docket for this action (EPA–HQ– 
OW–2012–0217). All contaminants 
listed on the Final CCL 4 were also 
included on CCL 3, with the exception 
of manganese and nonylphenol, which 
were nominated by the public and 
added to the CCL 4. Twenty-eight CCL 
4 chemicals that were carried forward 
from CCL 3 had been further analyzed 
and evaluated under the RD 3 process 
and included on the RD 3 Short List 
(further described in section I.E.3. of 
this notice). The RD 3 process also 
included an evaluation of occurrence 
data from the UCMR 2 for 13 CCL 4 
chemicals. Twenty-one CCL 4 
contaminants were monitored under 
UCMR 3 (19 chemicals and 2 microbes). 
The UCMR data will be used to further 
evaluate CCL 4 contaminants during the 
RD 4 process. In addition, EPA has 
proposed gathering occurrence data for 
16 individual CCL 4 chemicals and 
several cyanotoxins, including anatoxin- 
a, cylindrospermopsin, nodularin, total 
microcystin and several microcystin 
congeners under the proposed UCMR 4. 
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EXHIBIT 1—CONTAMINANTS ON THE FINAL CCL 4, REGULATORY DETERMINATION 3, UCMR 2, UCMR 3 AND PROPOSED 
UCMR 4 

CASRN Chemical or chemical group CCL 4 
nomination RD 3 short list UCMR 2 UCMR 3 Proposed 

UCMR 4 a 

630–20–6 ...... 1,1,1,2-Tetrachloroethane ........................ ........................ X ........................ ........................ ........................
75–34–3 ........ 1,1-Dichloroethane ................................... ........................ ........................ ........................ X ........................
96–18–4 ........ 1,2,3-Trichloropropane ............................. ........................ X ........................ X ........................
106–99–0 ...... 1,3-Butadiene ........................................... ........................ ........................ ........................ X ........................
123–91–1 ...... 1,4-Dioxane .............................................. ........................ X ........................ X ........................
57–91–0 ........ 17 alpha-Estradiol .................................... ........................ ........................ ........................ ........................ ........................
71–36–3 ........ 1-Butanol .................................................. ........................ ........................ ........................ ........................ X 
109–86–4 ...... 2-Methoxyethanol ..................................... ........................ ........................ ........................ ........................ X 
107–18–6 ...... 2-Propen-1-ol ........................................... ........................ ........................ ........................ ........................ X 
16655–82–6 .. 3-Hydroxycarbofuran ................................ ........................ ........................ ........................ ........................ ........................
101–77–9 ...... 4,4′-Methylenedianiline ............................ ........................ ........................ ........................ ........................ ........................
30560–19–1 .. Acephate .................................................. ........................ X ........................ ........................ ........................
75–07–0 ........ Acetaldehyde ........................................... ........................ ........................ ........................ ........................ ........................
60–35–5 ........ Acetamide ................................................ ........................ ........................ ........................ ........................ ........................
34256–82–1 .. Acetochlor ................................................ ........................ X X ........................ ........................
187022–11–3 Acetochlor ethanesulfonic acid (ESA) ..... ........................ X X ........................ ........................
194992–44–4 Acetochlor oxanilic acid (OA) ................... ........................ X X ........................ ........................
107–02–8 ...... Acrolein .................................................... ........................ ........................ ........................ ........................ ........................
142363–53–9 Alachlor ethanesulfonic acid (ESA) ......... ........................ X X ........................ ........................
171262–17–2 Alachlor oxanilic acid (OA) ....................... ........................ X X ........................ ........................
319–84–6 ...... alpha-Hexachlorocyclohexane ................. X ........................ ........................ ........................ X 
62–53–3 ........ Aniline ...................................................... ........................ ........................ ........................ ........................ ........................
741–58–2 ...... Bensulide ................................................. ........................ ........................ ........................ ........................ ........................
100–44–7 ...... Benzyl chloride ......................................... ........................ ........................ ........................ ........................ ........................
25013–16–5 .. Butylated hydroxyanisole ......................... ........................ ........................ ........................ ........................ X 
133–06–2 ...... Captan ...................................................... ........................ ........................ ........................ ........................ ........................
14866–68–3 .. Chlorate .................................................... ........................ X ........................ X ........................
74–87–3 ........ Chloromethane (Methyl chloride) ............. ........................ ........................ ........................ X ........................
110429–62–4 Clethodim ................................................. ........................ ........................ ........................ ........................ ........................
7440–48–4 .... Cobalt ....................................................... ........................ X ........................ X ........................
80–15–9 ........ Cumene hydroperoxide ............................ ........................ ........................ ........................ ........................ ........................
N/A ................ Cyanotoxins a ........................................... X ........................ ........................ ........................ X 
141–66–2 ...... Dicrotophos .............................................. ........................ ........................ ........................ ........................ ........................
55290–64–7 .. Dimethipin ................................................ ........................ ........................ ........................ ........................ X 
330–54–1 ...... Diuron ....................................................... ........................ X ........................ ........................ ........................
517–09–9 ...... Equilenin .................................................. ........................ ........................ ........................ ........................ ........................
474–86–2 ...... Equilin ...................................................... ........................ ........................ ........................ X ........................
114–07–8 ...... Erythromycin ............................................ ........................ ........................ ........................ ........................ ........................
50–28–2 ........ Estradiol (17-beta estradiol) ..................... ........................ ........................ ........................ X ........................
50–27–1 ........ Estriol ....................................................... ........................ ........................ ........................ X ........................
53–16–7 ........ Estrone ..................................................... ........................ ........................ ........................ X ........................
57–63–6 ........ Ethinyl Estradiol (17-alpha ethynyl estra-

diol).
........................ ........................ ........................ X ........................

13194–48–4 .. Ethoprop ................................................... ........................ ........................ ........................ ........................ X 
107–21–1 ...... Ethylene glycol ......................................... ........................ ........................ ........................ ........................ ........................
75–21–8 ........ Ethylene Oxide ......................................... ........................ ........................ ........................ ........................ ........................
96–45–7 ........ Ethylene thiourea ..................................... ........................ ........................ ........................ ........................ ........................
50–00–0 ........ Formaldehyde .......................................... ........................ ........................ ........................ ........................ ........................
7440–56–4 .... Germanium .............................................. ........................ ........................ ........................ ........................ X 
74–97–5 ........ Halon 1011 (bromochloromethane) ......... ........................ ........................ ........................ X ........................
75–45–6 ........ HCFC–22 ................................................. ........................ ........................ ........................ X ........................
110–54–3 ...... Hexane ..................................................... ........................ ........................ ........................ ........................ ........................
302–01–2 ...... Hydrazine ................................................. ........................ ........................ ........................ ........................ ........................
7439–96–5 .... Manganese .............................................. X ........................ ........................ ........................ X 
72–33–3 ........ Mestranol ................................................. ........................ ........................ ........................ ........................ ........................
10265–92–6 .. Methamidophos ........................................ ........................ ........................ ........................ ........................ ........................
67–56–1 ........ Methanol .................................................. ........................ ........................ ........................ ........................ ........................
74–83–9 ........ Methyl bromide (Bromomethane) ............ ........................ X ........................ X ........................
1634–04–4 .... Methyl tert-butyl ether .............................. X X ........................ ........................ ........................
51218–45–2 .. Metolachlor ............................................... ........................ X X ........................ ........................
171118–09–5 Metolachlor ethanesulfonic acid (ESA) .... ........................ X X ........................ ........................
152019–73–3 Metolachlor oxanilic acid (OA) ................. ........................ X X ........................ ........................
7439–98–7 .... Molybdenum ............................................. ........................ X ........................ X ........................
98–95–3 ........ Nitrobenzene ............................................ ........................ X ........................ ........................ ........................
55–63–0 ........ Nitroglycerin ............................................. ........................ ........................ ........................ ........................ ........................
872–50–4 ...... N-Methyl-2-pyrrolidone ............................. ........................ ........................ ........................ ........................ ........................
55–18–5 ........ N-Nitrosodiethylamine (NDEA) ................ ........................ X X ........................ ........................
62–75–9 ........ N-Nitrosodimethylamine (NDMA) ............. ........................ X X ........................ ........................
621–64–7 ...... N-Nitroso-di-n-propylamine (NDPA) ......... ........................ X X ........................ ........................
86–30–6 ........ N-Nitrosodiphenylamine ........................... ........................ X ........................ ........................ ........................
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EXHIBIT 1—CONTAMINANTS ON THE FINAL CCL 4, REGULATORY DETERMINATION 3, UCMR 2, UCMR 3 AND PROPOSED 
UCMR 4—Continued 

CASRN Chemical or chemical group CCL 4 
nomination RD 3 short list UCMR 2 UCMR 3 Proposed 

UCMR 4 a 

930–55–2 ...... N-Nitrosopyrrolidine (NPYR) .................... ........................ X X ........................ ........................
25154–52–3 b Nonylphenol ............................................. X ........................ ........................ ........................ ........................
68–22–4 ........ Norethindrone (19-Norethisterone) .......... ........................ ........................ ........................ ........................ ........................
103–65–1 ...... n-Propylbenzene ...................................... ........................ ........................ ........................ ........................ ........................
95–53–4 ........ o-Toluidine ............................................... ........................ ........................ ........................ ........................ X 
75–56–9 ........ Oxirane, methyl- ....................................... ........................ ........................ ........................ ........................ ........................
301–12–2 ...... Oxydemeton-methyl ................................. ........................ ........................ ........................ ........................ ........................
42874–03–3 .. Oxyfluorfen ............................................... ........................ ........................ ........................ ........................ X 
1763–23–1 .... Perfluorooctane sulfonic acid (PFOS) ..... ........................ X ........................ X ........................
335–67–1 ...... Perfluorooctanoic acid (PFOA) ................ X X ........................ X ........................
52645–53–1 .. Permethrin ................................................ X ........................ ........................ ........................ X 
41198–08–7 .. Profenofos ................................................ ........................ ........................ ........................ ........................ X 
91–22–5 ........ Quinoline .................................................. ........................ ........................ ........................ ........................ X 
121–82–4 ...... RDX .......................................................... ........................ X X ........................ ........................
135–98–8 ...... sec-Butylbenzene ..................................... ........................ ........................ ........................ ........................ ........................
107534–96–3 Tebuconazole ........................................... ........................ ........................ ........................ ........................ X 
112410–23–8 Tebufenozide ........................................... ........................ ........................ ........................ ........................ ........................
13494–80–9 .. Tellurium ................................................... ........................ ........................ ........................ ........................ ........................
59669–26–0 .. Thiodicarb ................................................ ........................ ........................ ........................ ........................ ........................
23564–05–8 .. Thiophanate-methyl .................................. ........................ ........................ ........................ ........................ ........................
26471–62–5 .. Toluene diisocyanate ............................... ........................ ........................ ........................ ........................ ........................
78–48–8 ........ Tribufos .................................................... ........................ ........................ ........................ ........................ X 
121–44–8 ...... Triethylamine ............................................ ........................ ........................ ........................ ........................ ........................
76–87–9 ........ Triphenyltin hydroxide (TPTH) ................. ........................ ........................ ........................ ........................ ........................
51–79–6 ........ Urethane .................................................. ........................ ........................ ........................ ........................ ........................
7440–62–2 .... Vanadium ................................................. ........................ X ........................ X ........................
50471–44–8 .. Vinclozolin ................................................ ........................ ........................ ........................ ........................ ........................
137–30–4 ...... Ziram ........................................................ ........................ ........................ ........................ ........................ ........................

a Anatoxin-a, cylindrospermopsin, nodularin, total microcystin and several microcystin congeners are proposed for monitoring under UCMR 4. 
b The organization that nominated ‘‘nonylphenol’’ for CCL 4 provided the CASRN of 25451–52–3. The name ‘‘nonylphenol’’ does not allow for a 

definitive identification of chemical structure since nonylphenol can exhibit two forms of isomerism. There are at least five CASRNs known to be 
associated with ‘‘nonylphenol’’: In addition to 25154–52–3 (which represents n-nonylphenol with the ortho-, meta-, or para-substitution unspec-
ified), other CASRNs include: 104–40–5 (4-n-nonylphenol); 84852–15–3 (4-nonylphenol, branched); 91672–41–2 (2-nonylphenol, branched); and 
139–84–4 (3-n-nonylphenol). None of these five CASRNs is adequately general enough to represent both forms of isomerism. For the sake of 
consistency, the CASRN provided by the nominator was selected and the additional possible CASRNs and structures are delineated here. 

Microbe * CCL 4 
nomination UCMR 3 

Adenovirus ............................................................................................................................................................... X ........................
Caliciviruses ............................................................................................................................................................. ........................ X 
Campylobacter jejuni ............................................................................................................................................... ........................ ........................
Enterovirus ............................................................................................................................................................... ........................ X 
Escherichia coli (O157) ........................................................................................................................................... ........................ ........................
Helicobacter pylori ................................................................................................................................................... ........................ ........................
Hepatitis A virus ....................................................................................................................................................... ........................ ........................
Legionella pneumophila ........................................................................................................................................... ........................ ........................
Mycobacterium avium .............................................................................................................................................. ........................ ........................
Naegleria fowleri ...................................................................................................................................................... X ........................
Salmonella enterica ................................................................................................................................................. ........................ ........................
Shigella sonnei ........................................................................................................................................................ ........................ ........................

* There were no CCL 4 microbes monitored under UCMR 2, and none are proposed for monitoring under UCMR 4. The UCMR 4 Candidate 
Contaminants Information Compendium (USEPA, 2015b) provides a rationale for why contaminants, including microbes, were not included in the 
proposed UCMR 4. No CCL 4 microbes were included in the RD 3 Short List. Norovirus, a member of the calicivirus family, was included on 
UCMR 3 pre-screen testing. 

III. Summary of the Approach Used To 
Identify and Evaluate Candidates for 
the Draft CCL 4 

The Draft CCL 4 was published in the 
Federal Register on February 4, 2015 
(80 FR 6076 (USEPA, 2015a)). EPA used 
a three step evaluation and selection 
process to identify candidates for the 
Draft CCL 4: (1) Carry forward CCL 3 
contaminants (except those with 

regulatory determinations), (2) seek and 
evaluate nominations from the public 
for additional contaminants to consider, 
(3) evaluate any new data for those 
contaminants with previous negative 
regulatory determinations from CCL 1 or 
CCL 2 for potential inclusion on the 
CCL 4. The CCL 3 process is 
summarized in section I.E.2. A brief 
summary of steps 1–3 that were used to 
develop the Draft CCL 4 is provided in 

the section that follows, and a more 
detailed summary is provided in the 
Draft CCL 4 Federal Register notice (80 
FR 6076 (USEPA, 2015a)). A summary 
of the public comments on the Draft 
CCL 4 and EPA’s responses can be 
found in section IV. 
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A. Carry Forward of CCL 3 
Contaminants to the Draft CCL 4 

EPA carried forward all contaminants 
listed on CCL 3 to the Draft CCL 4 with 
the exception of perchlorate, for which 
the agency made a positive regulatory 
determination, and the five CCL 3 
contaminants with preliminary 
regulatory determinations at that time, 
pending their final regulatory 
determinations. This carry forward 
process is consistent with that 
previously used in CCL 2. The agency 
took this approach based on the 
following considerations: (1) In 
developing the CCL 3, the agency 
implemented a robust process 
recommended by the NRC and the 
NDWAC to screen and score the 
universe of potential contaminants; (2) 
EPA used the best available, peer 
reviewed data and information to 
evaluate contaminants for CCL 3; and 
(3) Carrying forward CCL 3 
contaminants allowed the agency to 
focus resources on evaluating 
contaminants nominated by the public 
for CCL 4 and review new data for CCL 
1 or CCL 2 contaminants with previous 
negative regulatory determinations (68 
FR 42897, July 18, 2003 (USEPA, 2003); 
73 FR 44251, July 30, 2008 (USEPA, 
2008b)). Carrying forward CCL 3 
contaminants also allowed EPA to focus 
resources on UCMR 3 monitoring and 
analysis and RD 3 analyses. 

B. Summary and Evaluation of CCL 4 
Nominated Contaminants 

1. CCL 4 Nominations Summary 
EPA sought public nominations in a 

Federal Register notice on May 8, 2012 
(77 FR 27057), for contaminants to be 
considered for possible inclusion in the 
CCL 4 (USEPA, 2012)). EPA received 
nominations for 59 unique 
contaminants for the CCL 4, including 
54 chemical and five microbial 
contaminants. After carefully reviewing 
and evaluating the information and data 
for the nominated contaminants, EPA 
added two of the nominated chemicals 
(manganese and nonylphenol) to the 
Draft CCL 4. Detailed information on the 
nominations is contained in the 
‘‘Summary of Nominations for the 
Fourth Contaminant Candidate List’’ 
support document (USEPA, 2016b). 

2. How Nominated Contaminants Were 
Evaluated for the Draft CCL 4 

Four nominated contaminants were 
already covered by a proposed or 
existing NPDWR and were not eligible 
for the CCL 4 since the SDWA specifies 
that the CCL only include those 
contaminants without any proposed or 
promulgated NPDWRs. Seven of the 

nominated contaminants were on CCL 3 
and were carried forward to the Draft 
CCL 4. EPA reviewed the nominations 
and supporting information to 
determine if any new data were 
provided that had not been previously 
evaluated for CCL 3. The agency also 
collected and evaluated additional data 
for the nominated contaminants, when 
it was available, including the seven 
nominated contaminants carried 
forward from CCL 3. The additional data 
was obtained from both updated CCL 3 
data sources and from new data sources 
that were not available at the time the 
agency finalized CCL 3. These data 
sources are listed in the ‘‘Data Sources 
for the Contaminant Candidate List 4’’ 
support document (USEPA, 2016c). 

Nominated contaminants with new 
data were screened and scored using the 
same process used in CCL 3. Through 
this analysis, EPA added manganese 
and nonylphenol to the Draft CCL 4 
because, as discussed in more detail in 
the Draft CCL 4 Federal Register notice 
(80 FR 6076 (USEPA, 2015a)), EPA 
determined that the new and updated 
health effects information and 
additional occurrence data merited 
listing the contaminants. Detailed 
information on the data used to screen 
the nominated contaminants to 
determine whether or not they were 
included in the PCCL 4 is available in 
the ‘‘Screening Document for the PCCL 
4 Nominated Contaminants’’ (USEPA, 
2016d). More detailed information on 
the process and the data used to 
evaluate nominated contaminants for 
listing on the CCL 4 can be found in the 
‘‘Contaminants Information Sheets 
(CISs) for the Final Contaminant 
Candidate List 4 (CCL 4)’’ support 
documents (USEPA, 2016e). 

C. Evaluation of Previous Negative 
Regulatory Determinations for the Draft 
CCL 4 

EPA evaluated the 20 contaminants 
from CCL 1 and CCL 2 for which the 
agency made negative regulatory 
determinations. EPA collected and 
evaluated new or updated data for the 
previous negative regulatory 
determination chemicals. Since RD 3 
was recently published using the best 
available data, EPA did not include the 
RD 3 negative regulatory determinations 
in this evaluation. The agency 
concluded there was not sufficient new 
information for 19 of the 20 
contaminants with previous negative 
regulatory determinations to justify 
including them on the Draft CCL 4. 
Because commenters also did not 
identify such information, EPA has not 
included these contaminants on the 
Final CCL 4. EPA added manganese, a 

previous negative regulatory 
determination from RD 1, to the Draft 
and Final CCL 4 as previously discussed 
in section III.B. 

IV. What comments did EPA receive on 
the Draft CCL 4 and how did the 
Agency respond? 

EPA requested comment on the Draft 
CCL 4 and how to further improve upon 
the selection process developed for CCL 
3 as a tool for future CCLs. The agency 
received 27 public comment letters on 
the Draft CCL 4. EPA considered all 
public comments and evaluated the data 
and information provided by 
commenters in selecting the Final CCL 
4. EPA used the same process used in 
the CCL 3 to screen and score any 
contaminants with new data or 
information provided by commenters. 
EPA prepared responses to all public 
comments that are in the ‘‘Comment 
Response Document for the Fourth 
Drinking Water Contaminant Candidate 
List (Categorized Public Comments)’’ 
document, which is available in the 
docket for this action (USEPA, 2016f). 

Based on the analyses conducted as a 
result of public comments, EPA 
determined not to list three cancelled 
pesticides (disulfoton, fenamiphos, and 
molinate) on the Final CCL 4 that were 
included on the Draft CCL 4 because, as 
discussed more fully in the following 
sections, these chemicals are not known 
or anticipated to occur in PWSs and are 
not anticipated to require regulation. 
With the exception of these three 
pesticides, all of the contaminants listed 
on the Draft CCL 4 are listed on the 
Final CCL 4. 

A summary of some of the key public 
comments received, recommendations 
from EPA’s Science Advisory Board 
(SAB) on the CCL 4, and EPA’s 
responses are provided in this section. 
Data used to evaluate the contaminants 
for the CCL 4 can be found in the 
Contaminant Information Sheets (CISs) 
for the Final Fourth Contaminant 
Candidate List (CCL 4) (USEPA, 2016e), 
which can be found in the docket for 
this action available at 
www.regulations.gov by searching for 
docket EPA–HQ–OW–2012–0217. 

A. Recommendations From the EPA 
Science Advisory Board 

The EPA SAB and its Drinking Water 
Committee (DWC) reviewed the Draft 
CCL 4 and provided recommendations 
to the Administrator on January 11, 
2016, in their report ‘‘Review of the 
EPA’s Draft Fourth Drinking Water 
Contaminant Candidate List (CCL 4)’’ 
(USEPA, 2016g). On April 29–30, 2015, 
the SAB DWC held a public meeting to 
discuss responses to EPA charge 
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questions. During this meeting, EPA 
provided an overview of the process 
used to develop the Draft CCL 4 and 
answered questions from the 
Committee. 

The SAB’s recommendations and 
comments on the overall CCL 4 process 
and documentation are summarized in 
the following bullet points: 

• The SAB stated that the general 
protocol used to evaluate contaminants 
on the CCL 4 is well described and 
conceptually clear. They concluded the 
transparency and clarity of the process 
has improved since CCL 3 was finalized. 

• The SAB said that the 
documentation for CCL 4 lacked specific 
information necessary in order to follow 
the decision-making process for listing 
an individual contaminant on the Draft 
CCL 4. Specific suggestions to improve 
transparency and clarity of the support 
documents include: 

Æ Develop a summary table that 
consolidates summary information on 
all carried forward and nominated 
contaminants. 

Æ Display results of the CCL 4 
screening and classification process in a 
manner that explicitly outlines the 
scoring schemes used and the scientific 
rationale in applying the selection 
criteria. 

Æ Provide examples for both 
microbial and chemical contaminants 
that display the process of how 
contaminants were included on or 
eliminated from the Draft CCL 4. 

Æ Clearly describe and improve the 
process for removing contaminants from 
prior CCLs, where appropriate, when 
such lists serve as the basis for a new 
CCL. 

Æ Explain the evaluation of CCL 
contaminants during the RD process. 

• The SAB recommended that EPA 
should utilize data from UCMR 3 
monitoring as it becomes available. 

• The SAB stated that the CCL 4 list 
includes a number of contaminants 
carried forward from the CCL 3 without 
providing a sense of the relative priority 
of the listed chemicals. The SAB 
recommended EPA prioritize the list to 
inform future regulatory decision- 
making and to help researchers focus 
their efforts. 

EPA Response: EPA has provided a 
more detailed response to the SAB in 
the document, ‘‘Response to SAB 
recommendations on the Draft CCL 4’’ 
(USEPA, 2016h), which can be found in 
the docket for this action available at 
www.regulations.gov by searching for 
docket EPA–HQ–OW–2012–0217. This 
section summarizes EPA’s response to 
some of the key SAB recommendations. 

The agency has updated the technical 
support documents for the CCL 4 to 

increase the transparency of its 
decisions relative to the contaminants 
included on the Final CCL 4. For 
instance, the CIS support document 
provides examples showing the criteria 
and process for including or excluding 
chemical and microbial contaminants 
from the CCL 4. Additionally, a 
summary table in the same support 
document presents factors used to 
determine how the CCL 4 contaminants 
were selected. The agency also 
summarizes the process used to evaluate 
contaminants under RD 3 in section 
I.E.3 of this notice. 

While EPA agrees with the SAB about 
the importance of using UCMR data to 
inform the CCL, the agency does not 
believe it is appropriate to use 
preliminary UCMR 3 data to make final 
CCL 4 decisions. The UCMR 3 data set 
was not finalized within the timeframe 
for use and analysis under CCL 4. The 
UCMR 3 monitoring period ended in 
December 2015 and results are reported 
to EPA through 2016. After the 
monitoring period is completed, the 
results undergo review for quality 
assurance and are subject to change 
following further review by the 
analytical laboratory, the PWS, the State 
and EPA. The agency will perform 
further analysis of both the health 
effects and occurrence of contaminants 
monitored under UCMR 3 during the RD 
4 and CCL 5 development process. 

EPA identified the current 
occurrence, health effects and analytical 
methods data needs of CCL 4 
contaminants for RD 4 evaluations in 
section V of this notice. This data needs 
table is presented to provide a sense of 
relative priority for listed contaminants 
by identifying those contaminants likely 
to have sufficient data for further 
evaluation under the next RD and those 
that have research needs. As the agency 
continues to evaluate contaminants on 
the CCL 4, EPA will work with agency 
and non-EPA scientists to develop and 
collect the best available science to 
support decision-making for future 
determinations. 

B. Public Comments 

1. General Comments on CCL 4 

EPA received comments, both in 
support of and against the carry forward 
of contaminants from the CCL 3 to the 
Draft CCL 4. One commenter asked for 
more information on the decision to 
carry forward CCL 3 contaminants to the 
Draft CCL 4. Commenters not in support 
of the carry forward of CCL 3 
contaminants thought EPA should 
reassess the science on all the CCL 3 
contaminants. One commenter also 
thought EPA should limit the number of 

contaminants on the CCL so that 
research for the contaminants could be 
completed between one CCL and the 
next. One commenter supported the 
carry forward approach because the CCL 
3 contaminants already have data 
available that shows there may be a 
potential public health impact. They 
also suggested that EPA should continue 
to evaluate these contaminants until 
enough data are collected to support a 
regulatory determination. 

EPA response: The reasons for 
carrying forward contaminants from the 
CCL 3 to the CCL 4 are presented in 
section III.A of this notice. EPA has 
continued to collect data and further 
evaluate the science for many of the 
contaminants that were carried forward 
from the CCL 3 to the CCL 4. For 
example, since the listing of 
contaminants on CCL 3, EPA has 
monitored and collected occurrence 
data for several CCL contaminants 
through the UCMR program. EPA has 
also further analyzed and evaluated 
many of the CCL 3 contaminants that 
were carried forward to CCL 4 under the 
RD 3 process. Exhibit 1 in section II.A 
of this notice lists CCL 4 contaminants 
that were evaluated under these other 
agency efforts. Although EPA carried 
forward contaminants from the CCL 3 to 
the CCL 4, EPA intends to collect new 
data and conduct further evaluations of 
unregulated contaminants for CCL 5. 

EPA does not agree that the CCL 
should be limited to a certain number of 
contaminants. The CCL identifies 
contaminants that are ‘‘known, or 
anticipated to occur in PWSs,’’ and is 
the first step in identifying 
contaminants that may require 
regulation. Some of the contaminants on 
the list may have sufficient information 
to make regulatory determinations in 
the near term and some of the 
contaminants on the list need additional 
data in order to determine the 
appropriate agency action. While the 
SDWA does not limit the CCL to a 
particular number of contaminants, the 
agency recognizes the need to 
communicate data needs for 
contaminants included on the Final CCL 
4. Therefore, EPA has provided a 
summary of the current data needs for 
RD 4 evaluations in section V of this 
notice. The agency will continue to 
evaluate data needs through the RD 4 
process and will continue to work with 
internal and external researchers to 
discuss research needs and priorities. 

2. Chemical Contaminants 

a. Contaminants With Release Data 

EPA received comments that several 
contaminants listed based on 
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environmental release data for 
evaluating occurrence (e.g., ethylene 
oxide, ethylene glycol, and toluene 
diisocyanate) should not be on the CCL 
4 because one or more of their intrinsic 
physical or chemical properties would 
result in limited occurrence in water. 
Commenters cited the hydrolysis and 
biodegradation rate, or quick 
volatilization from water as reasons 
these chemicals should be removed 
from the Final CCL 4. Additionally, 
commenters noted that some of these 
contaminants have relatively short half- 
lives in water or may not be long-lived 
in the environment and thus should not 
be listed on the Final CCL 4. 

EPA Response: EPA is including 
ethylene oxide, ethylene glycol, and 
toluene diisocyanate on the Final CCL 4 
because these contaminants may be 
anticipated to occur in PWSs and may 
require regulation. Although no 
occurrence information in finished or 
ambient water is available for these 
contaminants, to be consistent with the 
CCL 4 protocol, EPA used total 
environmental release data reported in 
the TRI to evaluate and score the 
occurrence attributes. In response to 
comments citing that EPA should 
consider physical and chemical 
properties, EPA conducted additional 
analyses that considers physical and 
chemical properties and environmental 
fate parameters to provide an alternate 
score for the magnitude attribute. For 
this additional analysis on the specific 
contaminants commented on (e.g., 
ethylene oxide, ethylene glycol, and 
toluene diisocyanate), EPA used the 
persistence and mobility scoring 
protocol (which is the protocol used for 
those chemicals with only production 
data) as the basis for scoring the 
magnitude attribute as described in the 
Final CCL 3: Classification of the PCCL 
to the CCL (USEPA, 2009e), available in 
the docket for this action. The model 
results for these contaminants using this 
alternate magnitude score still indicated 
that the contaminants should be listed 
(for a summary of how the classification 
model results were used to select 
contaminants for CCL 4, please see 
USEPA, 2016e, available in the docket 
for this action). These additional 
analyses are further described in the 
‘‘Comment Response Document for the 
Fourth Drinking Water Contaminant 
Candidate List (Categorized Public 
Comments)’’ document, which is 
available in the docket for this action 
(USEPA, 2016f). Additionally, as the 
SAB (USEPA, 2016h) noted, 
‘‘contaminants with a half-life in 
drinking water sources of days to weeks 
may still pose a public health concern.’’ 

Considering the comments received 
on the Draft CCL 4, in future CCLs, EPA 
may refine analyses to consider if 
physical and chemical properties can be 
incorporated into the evaluations of 
contaminants listed based on 
environmental release data for 
occurrence. 

b. Cyanotoxins 
EPA received comments supporting 

the inclusion of cyanotoxins on the CCL 
4. Some comments requested that 
cyanotoxins be listed by individual 
toxins rather than including 
cyanotoxins as a group on the Final CCL 
4 in order to prioritize research on 
health effects, analytical methods, 
occurrence and treatment. Comments 
specifically requested listing the key 
variants of microcystins, 
cylindrospermopsin, anatoxin-a, 
saxitoxin and euglenophycin. 

EPA Response: EPA agrees that 
cyanotoxins should be included on the 
CCL 4, and has included cyanotoxins as 
a group on the Final CCL 4. The group 
of cyanotoxins includes all toxins 
produced by cyanobacteria including 
but not limited to microcystins, 
cylindrospermopsin, anatoxin-a and 
saxitoxin. EPA has provided CIS sheets 
for microcystin-LR, 
cylindrospermopsin, anatoxin-a and 
saxitoxin. Under CCL 3, cyanotoxins 
were listed as a group and EPA released 
CIS sheets for microcystin-LR, 
cylindrospermopsin and anatoxin-a. 
Based on data submitted in public 
comments, EPA updated previous CIS 
sheets and developed a CIS sheet for 
saxitoxin. EPA was unable to develop a 
CIS sheet for euglenophycin due to 
insufficient information on health and 
occurrence. EPA acknowledges the 
comments to list specific cyanotoxin 
compounds on the CCL instead of 
listing cyanotoxins as a group. However, 
because of the similar sources of 
cyanotoxins (i.e., cyanobacteria) their 
management may be similar. 
Furthermore, due to significant 
information gaps for some cyanotoxins 
(e.g., euglenophycin and nodularin and 
many microcystin congeners), EPA has 
determined it most appropriate to 
continue to list cyanotoxins as a group 
at this time. EPA agrees that 
microcystins, cylindrospermopsin, 
anatoxin-a and saxitoxin can be of 
concern for drinking water supplies. 
EPA acknowledges associated data gaps 
for euglenophycin as well as those for 
other cyanotoxins. EPA included total 
microcystins and six microcystin 
congeners (-LA, -LF, -LR, -LY, -RR, and 
-YR), cylindrospermopsin, anatoxin-a 
and nodularin on the proposed UCMR 
4 for monitoring by PWSs. The 

occurrence information collected under 
the UCMR 4 will be used to further 
evaluate the appropriate agency 
regulatory determination and research 
actions. 

c. Perfluorinated Compounds (PFOA 
and PFOS) 

EPA received a comment supporting 
the inclusion of perfluorooctanoic acid 
(PFOA) and perfluorooctane sulfonic 
acid (PFOS) on the CCL 4. EPA also 
received comments that PFOS and/or 
PFOA should not be listed on the Final 
CCL 4. The commenter supporting 
inclusion of these chemicals on the CCL 
4 cited their persistence in the 
environment and toxicological effects as 
reasons to include them on the Final 
CCL 4, and encouraged EPA to consider 
these chemicals for drinking water 
regulation. Commenters supporting 
removal of PFOA and/or PFOS from the 
CCL 4 cited the low frequency of 
detections of PFOA and/or PFOS under 
the UCMR 3 monitoring as of January 
2015. Additional reasons cited by 
commenters that these chemicals should 
not be listed on the Final CCL 4 are the 
voluntary efforts by manufacturers to 
reduce emissions and work towards 
elimination of these chemicals from 
products. 

EPA Response: EPA is including 
PFOA and PFOS on the Final CCL 4 
because these contaminants are known 
to occur in drinking water, are 
persistent in the environment and in the 
human body, have shown to be toxic in 
animal studies and may require 
regulation. 

As discussed in the summary of EPA 
responses to the SAB in this section 
(IV.A) of the notice, EPA did not use 
preliminary UCMR 3 monitoring results 
for the CCL 4. 

EPA acknowledges the industry 
commitments to voluntarily reduce the 
use and production of PFOA and PFOS; 
however, there are still a limited 
number of ongoing uses of PFOA and 
PFOS. Additionally, these chemicals are 
persistent in the environment and in the 
human body, which indicates they may 
be present in water or migrate to 
drinking water sources even after uses 
and production have been reduced or 
ceased, and therefore potential exposure 
may still be of concern. 

In May 2016, EPA released lifetime 
health advisories for PFOA and PFOS 
(USEPA, 2016i, available in the docket 
for today’s action) and Health Effects 
Support Documents based on the 
agency’s assessment of the latest peer 
reviewed science. The health advisories 
provide federal, state, tribal and local 
officials with information on the health 
risks of these chemicals, occurrence, 
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analytical methods and treatment 
technologies so that they can determine 
what actions to take to protect 
consumers. 

In accordance with the SDWA, EPA 
will consider the occurrence data from 
the final UCMR 3 data set, along with 
the peer reviewed health effects 
assessments supporting the May 2016 
PFOA and PFOS Health Advisories, to 
make a regulatory determination 
whether or not PFOA and PFOS require 
NPDWRs. 

d. Pesticides 
Several public commenters requested 

that specific pesticides be removed from 
the Final CCL 4. EPA agrees with 
commenters that three of these 
pesticides (disulfoton, fenamiphos, and 
molinate) should not be listed on the 
Final CCL 4; therefore, EPA is removing 
them from the Final CCL 4. The 
evaluation of these three pesticides is 
summarized in the following 
paragraphs. 

(i) Disulfoton 
EPA received a comment from the 

public that disulfoton should not be 
included on the Final CCL 4. The 
commenter noted that disulfoton had 
zero or very few detections nationally 
on any previous round of UCMR 
monitoring and therefore does not 
warrant national regulation. 

EPA Response: EPA agrees with the 
commenter that disulfoton should not 
be included on the Final CCL 4. 
Disulfoton sales and distribution were 
cancelled in the U.S., effective 
December 31, 2010, with remaining 
product stocks to be used until depleted 
(74 FR 48551, September 23, 2009 
(USEPA, 2009g)). The UCMR 1 finished 
water screening survey (SS) found no 
detections of disulfoton in 2,300 
samples from 295 PWSs. The United 
States Geological Survey (USGS) has 
detected disulfoton infrequently in 
ambient water. During the 1992–2001 
USGS National Water-Quality 
Assessment (NAWQA) Program 
monitoring, disulfoton was detected in 
only 17 sites out of 7,118 ambient water 
sites sampled (see the CIS for this 
contaminant (USEPA, 2016e)). Out of 
the 17 sites with detections, only two 
sites had detects at levels greater than 
the health reference level of potential 
concern for drinking water. Given that 
disulfoton was detected in those two 
sites prior to its cancellation, the agency 
expects that any potential disulfoton 
occurrence in water will likely continue 
to decrease in the future. Although 
persistent environmental contaminants 
may occur in a PWS after its uses are 
cancelled, based on its physical and 

chemical properties, disulfoton has low 
to moderate mobility in water and it is 
only moderately persistent in the 
environment (see the CIS for this 
contaminant (USEPA, 2016e), which 
can be found in the docket for this 
action). Therefore its occurrence is 
expected to decrease over time. 

EPA is not including disulfoton on 
the Final CCL 4 because it is not known 
or anticipated to occur in drinking 
water. Disulfoton likely has low 
potential for public health concern 
based on its cancellation status, zero 
detections in PWSs (from UCMR 1 data), 
and very few detections in ambient 
water from a large number of sites 
sampled (by the USGS NAWQA 
program). 

(ii) Fenamiphos 
EPA received a comment from the 

public that fenamiphos should not be 
included on the Final CCL 4. The 
commenter stated that the registrant for 
fenamiphos agreed to cancel all uses, 
and all existing stocks are to be used by 
October 6, 2017. The commenter stated 
that very limited uses remain of 
products containing fenamiphos in the 
U.S. and use will be discontinued after 
2017. 

EPA Response: EPA agrees with the 
commenter that fenamiphos should not 
be included on the Final CCL 4 because 
it is not anticipated to occur in drinking 
water and is not likely to require 
regulation. Fenamiphos product 
registrations were cancelled, and the 
sale and distribution of fenamiphos by 
the registrant was prohibited on May 31, 
2007. This cancellation followed a five- 
year phase-out period, beginning in 
2003, intended to limit and reduce 
production of fenamiphos. The sale and 
distribution of any remaining stocks 
will be prohibited after October 6, 2017 
(79 FR 59262, October 1, 2014; USEPA, 
2014c). Fenamiphos was not monitored 
under UCMR, thus no national scale 
monitoring has been conducted in 
PWSs. While fenamiphos was not 
included in the USGS NAWQA 
national-scale ambient water monitoring 
(1992–2001), based on the USGS 
Pesticide National Synthesis Project 
(USGS, 2012), fenamiphos use is 
estimated to have steadily declined. The 
USGS estimated a usage level of 
approximately 1.0 million pounds/year 
of widespread use in certain regions per 
year in 1992, which declined to an 
estimated 0.2 million pounds/year in 
2002 and further declined to an 
estimated 0.03 million pounds/year of 
limited regional uses in 2012. EPA 
expects fenamiphos occurrence in water 
will likely continue to decrease due to 
the declining trend in usage for many 

years and the prohibition on usage of 
existing stocks in the U.S. effective after 
October 6, 2017. 

In summary, due to its registration 
cancellation status, significant decline 
in usage (based on estimated data from 
1992–2013), moderate persistence in the 
environment, and the prohibition of 
existing stocks (effective after October 6, 
2017), EPA does not anticipate 
fenamiphos to occur in PWSs or to 
require regulation, therefore, it is not 
included on the Final CCL 4. 

(iii) Molinate 
EPA received a comment from the 

public that molinate should not be 
included on the Final CCL 4. The 
commenter noted that molinate had zero 
or very few detections nationally on any 
previous round of UCMR monitoring 
and therefore does not warrant national 
regulation. 

EPA Response: EPA agrees with the 
commenter that molinate should not be 
included on the Final CCL 4. The UCMR 
1 finished water assessment monitoring 
found only one sample with a detection 
of molinate out of 33,799 samples taken 
from 3,873 PWSs. The single sample 
detection was below the health 
reference level of potential concern for 
molinate in drinking water. Further, 
molinate sales and distribution were 
cancelled in the U.S. effective July 1, 
2009, with remaining stocks required to 
be used by August 31, 2009, (73 FR 
44261, July 30, 2008 (USEPA, 2008c)). 
This cancellation action concluded a 
six-year scheduled phaseout of 
molinate. The agency is not including 
molinate on the Final CCL 4 because it 
is not anticipated to occur in PWSs at 
levels of public health concern. The 
agency expects the potential for 
molinate to occur in water will likely 
continue to decrease due to the 
prohibition on product use in the U.S. 
since 2009. 

e. Manganese 
EPA received four comments that 

support the inclusion of manganese and 
two comments that do not support the 
inclusion of manganese on CCL 4. 
Commenters supporting the inclusion of 
manganese on CCL 4 cited recent 
studies that showed neurological effects 
in children and infants exposed to 
excess manganese via drinking water. 
Commenters also noted manganese 
frequently occurs in water and should 
be included on CCL 4 so that national 
occurrence data can be obtained through 
UCMR monitoring. Commenters who 
did not support the inclusion of 
manganese on the CCL 4 cited that the 
primary route of human exposure to 
manganese is through food, not drinking 
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water. Also, commenters question the 
link between the consumption of 
drinking water and developmental 
neurotoxicity from manganese exposure 
to warrant inclusion on the CCL 4. 

EPA Response: EPA agrees with the 
commenters that support manganese 
inclusion on the CCL 4, and is including 
manganese on the Final CCL 4 because 
it is known to occur in PWSs and may 
require regulation. The evidence from 
the studies provided by commenters 
indicate that exposure to excess 
manganese may present a substantial 
health threat to children and infants. 
EPA is continuing to evaluate the 
potential risks to children and infants 
based on over 30 recent studies cited by 
the public during the nomination and 
comment period including those by 
Bouchard et al. (2011), Oulhote et al. 
(2014) and Kern and colleagues (2010, 
2011), whom have indicated 
neurological effects stemming from the 
exposure to excess manganese. 

EPA also agrees with the commenters 
assertion that manganese is known to 
occur in PWSs. EPA has included the 
occurrence data used to evaluate 
manganese in the CIS for this 
contaminant. This data includes USGS 
monitoring of ambient water, as well as 
drinking water data from several states. 
The data indicates that manganese is 
known to occur in public drinking water 
supply wells and supports the previous 
information from the National 
Inorganics and Radionuclides Survey 
(NIRS). EPA has proposed to monitor 
manganese under UCMR 4. 

EPA has reviewed all of the current 
data submitted by commenters on the 
manganese health effects and found that 
the existing 2004 Health Advisory could 
warrant an update. Since manganese is 
not a regulated contaminant in drinking 
water, the Secondary Maximum 
Contaminant Level of 0.05 mg/L is not 
mandatory and does not require 
monitoring. The current IRIS assessment 
for manganese dates to 1995 (USEPA, 
1995b) and the Health Advisory to 2004. 
The Agency for Toxic Substances and 
Disease Registry 2012 Toxicological 
Profile did not establish guidelines that 
applied to oral exposures and the 
Institute of Medicine (2001) provides 
Tolerable Upper Intake Levels for 
developmental lifestages and adults. 
The database of health effects studies for 
oral manganese exposures has expanded 
considerably since the last EPA 
assessment, therefore manganese is a 
good candidate for re-evaluation. EPA 
intends to evaluate the new 
toxicological findings and UCMR 4 
monitoring data and will use this 
information in future regulatory 
decision-making, and to revise the 

current Health Advisory, if appropriate. 
More detailed evaluations of the routes 
of exposure usually occur in the 
regulatory determination and regulatory 
development processes. 

f. Nonylphenol 

EPA received two comments 
supporting the inclusion of nonylphenol 
and three comments that nonylphenol 
should not be included on the Final 
CCL 4. The commenters supporting 
inclusion of nonylphenol on the CCL 4 
cited new health effects and occurrence 
data as reasons to include them on the 
Final CCL 4 and stated that EPA has 
adequate justification to include 
nonylphenol on the CCL based on this 
information. The commenters 
requesting that nonylphenol not be 
included on the Final CCL 4 cited a 
surface water monitoring study from 
2002 and industry efforts to reduce 
surfactant usage as reasons nonylphenol 
should not be listed on the Final CCL 
4. The main use of nonylphenol is in the 
manufacture of nonylphenol 
ethoxylates, which have been used in a 
wide range of industrial applications 
and consumer products including 
laundry detergents, cleaners, degreasers, 
paints and coatings and other uses (79 
FR 59186, October 1, 2014 (USEPA, 
2014d)). 

EPA Response: EPA is including 
nonylphenol on the Final CCL 4 as 
proposed because it is anticipated to 
occur in drinking water, has potential 
adverse health effects (Bontje et al., 
2005), and may require regulation. EPA 
evaluated the 2002 USGS 
reconnaissance study (Kolpin et al., 
2002) identified by the commenter and 
used it to evaluate the occurrence of 
nonylphenol. While there were more 
recent finished water studies available, 
EPA considers the 2002 USGS study as 
the most appropriate study to evaluate 
the occurrence of nonylphenol for CCL 
4 given the greater number of samples 
and larger geographic scale. 
Additionally, more recent studies 
indicate that nonylphenol has been 
detected in drinking water. While EPA 
appreciates the information from 
commenters on reduced usage of 
nonylphenol, we believe measured 
occurrence data from water sources are 
preferred over production or usage 
information when evaluating the 
likelihood of occurrence in drinking 
water. 

3. Microbial Contaminants 

a. Overall Process Comments 

EPA received comments arguing that 
the follow-through on the microbes 
listed in previous CCLs has been 

inadequate, that EPA should identify 
high priority pathogens on the CCL 4 
and identify information gaps and 
barriers to obtaining information 
associated with each pathogen. EPA 
received comments requesting an open 
process for prioritizing and collecting 
information, to adopt a collaborative 
method development process and to 
rank microbes by treatability. EPA also 
received comments to focus priorities 
on distribution and plumbing system 
biofilm concerns and to evaluate 
microbial contaminants in the context of 
diverse water supplies such as drinking 
water sources from water reuse 
treatment facilities. 

EPA Response: EPA’s criteria for 
evaluating and prioritizing pathogens 
for inclusion in the CCL 3 included 
health effects, waterborne disease 
outbreaks (WBDO) and occurrence 
information (73 FR 9628 (USEPA, 
2008a)). EPA developed and 
implemented a systematic strategy and 
set of criteria for selecting the pathogens 
for CCL 3. This is the screening and 
scoring process described in detail in 
the support documents in the docket of 
the Final CCL 3 (e.g., see the Final 
Contaminant Candidate List 3 Microbes: 
PCCL to CCL Process for more 
information on all of the scores). The 
CCL 3 and CCL 4 processes provided 
multiple opportunities for public input 
(e.g., nominations, public comment) to 
allow for an open process. In order to 
provide additional clarity to the scoring 
process, EPA is including an example 
schematic describing the process of 
evaluating a pathogen for inclusion on 
the list and a pathogen for exclusion 
from the list. This schematic can be 
found in the CIS’s for the Final Fourth 
Contaminant Candidate List (USEPA, 
2016e). EPA acknowledges the request 
to identify information gaps; therefore, 
data needs are described in section V of 
this Federal Register notice. 

The EPA’s Office of Water coordinates 
with EPA’s Office of Research and 
Development to discuss research needs 
and priorities. Research on distribution 
system and premise plumbing biofilm 
concerns has been incorporated into 
EPA’s strategic research plan. EPA 
acknowledges the comments on diverse 
water supplies and method 
development and will consider these 
comments as it develops future research 
priorities. 

b. Pathogens for Inclusion 
EPA received comments supporting 

the proposed inclusion of 
Mycobacterium avium, Legionella 
pneumophila, Naegleria fowleri, 
enteroviruses and Heterotrophic Plate 
Count (HPC). EPA also received 
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comments requesting recommendations 
for Legionella pneumophila 
management. 

EPA Response: EPA included 
Mycobacterium avium, Legionella 
pneumophila, Naegleria fowleri, and 
enteroviruses on the Final CCL 3 and 
were therefore carried forward to the 
draft and Final CCL 4. While the 
broader issue of the management of 
Legionella pneumophila is outside the 
scope of today’s action, the agency 
agrees it is of great importance and 
Legionella remains a risk to building 
water systems. In September 2016, EPA 
released a document reviewing the 
available technology to treat Legionella 
titled Technologies for Legionella 
Control in Premise Plumbing Systems: 
Scientific Literature Review (USEPA, 
2016j). This document provides 
information to state and local decision- 
makers about how they might utilize 
treatment as part of their efforts to 
manage Legionella risks in building 
water systems. 

EPA disagrees that HPC should be 
included on CCL 4. The group of HPC 
usually includes a diverse group of 
microorganisms that are part of the 
natural environment in water. Available 
epidemiological evidence shows no 
relationship between gastrointestinal 
illness and HPC bacteria in drinking 
water (Calderon, 1988; Calderon and 
Mood, 1991; Payment et al., 1997; 
Bartram J et al., 2003). Thus, EPA 
considers the potential health risk of 
HPC bacteria in drinking water as likely 
negligible and is not including HPC on 
the Final CCL 4. In addition, HPC 
bacteria are addressed under the Surface 
Water Treatment Rule as a treatment 
technique where they can be monitored 
in lieu of a disinfectant residual because 
HPC is an alternative method of 
determining disinfectant residual levels. 

c. Pathogens for Exclusion 
EPA received comments not 

supporting the proposed inclusion of 
Escherichia coli O157 and Helicobacter 
pylori, noting these pathogens were 
unlikely to occur in treated drinking 
water. 

EPA Response: EPA’s criteria for 
evaluating and prioritizing pathogens 
for inclusion in the Draft CCL 3 Federal 
Register notice, included health effects, 
WBDO and occurrence information (73 
FR 9628 (USEPA, 2008a)). Treatability 
was not part of the scoring criteria 
considered for CCL 3 inclusion. 
Although some of the microbes listed in 
the Draft CCL 4 may be well controlled 
by drinking water treatment (i.e., 
disinfection), not all PWSs in the U.S. 
are required to treat. For example, 
approximately thirty percent of the 

40,000 community ground water 
systems do not have disinfection 
treatment (USEPA, 2013). For the 
reasons discussed in detail in the Draft 
CCL 3 Federal Register notice (73 FR 
9628 ((USEPA, 2008a)), EPA did not 
preclude pathogens from CCL 3 and 
CCL 4 based on their potential to be 
controlled by existing treatment 
technique regulations. 

V. Data Needs for CCL 4 Contaminants 
After the listing process, the CCL 4 

contaminants will be further evaluated 
in a separate action called Regulatory 
Determination 4 (RD 4). The process 
used to previously evaluate CCL 3 
contaminants under RD 3 is described 
in section I.E.3 of this notice. EPA 
anticipates using a similar process to 
evaluate CCL 4 contaminants under RD 
4, although it is possible that some 
modifications may be made to this 
process. In the initial phases of this 
process, EPA determines if sufficient 
data are available to meet the three RD 
criteria set forth in SDWA section 
1412(b)(1) and previously outlined in 
section I.D.4 of this notice. If sufficient 
data are available to meet all three 
statutory criteria, a regulatory 
determination may be made. As 
discussed in section I.D.4, SDWA 
requires EPA to make regulatory 
determinations every five years on at 
least five CCL contaminants. 

The SAB and other commenters have 
recommended additional prioritization 
of the CCL 4 contaminants to 
communicate research needs, help focus 
efforts for researchers, and inform future 
regulatory decision-making. EPA 
acknowledges that many contaminants 
on the CCL 4 have substantial data and 
information needs to fulfill in order for 
the agency to make a regulatory 
determination in accordance with 
SDWA 1412 (b)(1)(A). These current 
data needs are described in the 
following section, and are presented in 
Exhibit 2. By identifying those 
contaminants that need additional 
research and information, EPA is 
communicating to stakeholders both 
research priorities and gaps for these 
contaminants. 

Categorization of Contaminants 
EPA assessed the data and 

information gathered on the CCL 4 
contaminants and generated a table 
(Exhibit 2) to help identify data/ 
information needs for further evaluation 
under RD 4. To develop this table, EPA 
began with the information contained in 
the data availability/Phase 1 table 
included in Appendix D of the Protocol 
for the RD 3 (USEPA, 2014b), which 
describes the status of the best available 

occurrence data and health effects 
assessments for CCL 3 contaminants. 
EPA updated the occurrence data needs 
for CCL 4 contaminants by including 
which contaminants were monitored on 
the UCMR 3, and updated the health 
effects data needs based on available 
EPA or other non-EPA peer reviewed 
assessments as of May 2016. Since 
manganese and nonylphenol were 
nominated and added to the CCL 4 (not 
carried forward from CCL 3), data 
collected under CCL 4 was included in 
the Contaminant Information Sheets 
(USEPA, 2016e) for these contaminants 
and was used to assess the data needs. 
EPA characterized each chemical 
contaminant included on the Final CCL 
4 based on their health effects, 
occurrence and analytical methods data 
needs. 

EPA then categorized contaminants 
into six categories depending upon the 
availability of their occurrence data and 
health assessment. Contaminants in 
Group A have nationally representative 
finished drinking water data and a peer 
reviewed health assessment and are 
likely to have sufficient data available to 
be placed on a short list for further 
assessment under RD 4. Contaminants 
in Group B have finished drinking water 
data that is not nationally representative 
and peer reviewed health assessments. 
These contaminants may have sufficient 
data to be placed on a short list for 
further assessment under RD 4, 
particularly if the non-nationally 
representative occurrence data shows 
detections at levels of public health 
concern. Contaminants in groups C, D, 
E, and F of Exhibit 2 that lack either a 
peer reviewed health assessment or 
finished water data have more 
substantial data needs and are unlikely 
to have sufficient information to allow 
further assessment under the RD 4. For 
these contaminants, EPA plans to 
identify them as research priorities and 
work to fill their research needs such as 
evaluating the potential for monitoring 
under the UCMR or identifying those 
contaminants as priorities for health 
effects research. The health effects and 
occurrence data sources used to classify 
data needs are featured in Appendix 6 
of the CISs for the Final Fourth CCL in 
the docket (USEPA, 2016e). The 
following sections describe the types of 
data or information gaps outlined in 
Exhibit 2 and provide examples. 

A. Health Effects 
Under the RD process, EPA relies on 

external peer-reviewed health 
assessments to determine if and at what 
level a contaminant ‘‘may have an 
adverse effect on the health of persons.’’ 
Health effects data sources evaluated for 
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RD 3 included EPA health assessments, 
or peer reviewed health assessments 
developed by other organizations such 
as the National Academy of Sciences, 
the Agency for Toxic Substances and 
Disease Registry, World Health 
Organization, the California EPA’s 
Office of Environmental Health Hazard 
Assessment, Registry of Toxic Effects of 
Chemical Substances, and/or 
supplemental data from a single study, 
if the health assessment is peer 
reviewed and uses comparable methods, 
standards and guidelines to an EPA 
health assessment. 

As shown in Exhibit 2, EPA 
categorized the health effects data needs 
in the following way: 

1. If a peer reviewed health 
assessment is available or is in the 
process of being revised, the 
contaminant is considered to have 
health effects data available. 

2. If a peer reviewed health 
assessment is not available, then the 
contaminant is considered to not have 
health effects data currently available. 

B. Occurrence 
For RD evaluations, the occurrence 

data availability assessment is used to 
identify contaminants that may have 
sufficient data and information to 
characterize their status as known or 
likely to occur in PWSs. EPA uses data 
from many sources to evaluate 
occurrence for contaminants considered 
for RD (see Appendix C of USEPA, 
2014b for occurrence data sources 
evaluated under RD 3). For this 
evaluation, EPA prefers to have 
nationally representative finished 
drinking water occurrence data, but 
finished drinking water data that are not 
nationally representative may also be 
used to determine if the contaminant 
occurs frequently at levels of public 
health concern. In addition, the agency 
evaluates supplemental sources of 
information (e.g., ambient/source water 
occurrence, production/use and 
environmental release data). For the 
purposes of identifying current data 
needs for RD 4, as shown in Exhibit 2, 
EPA categorized the occurrence data 
needs in the following way: 

• Finished drinking water occurrence 
data that are nationally representative 
are available. 

Æ Data sources may include UCMRs 
(i.e., UCMR 1, UCMR 2 and UCMR 3), 
the Unregulated Contaminant 
Monitoring Program (Round 1 and 
Round 2) and NIRS. 

• Finished drinking water occurrence 
data that are not nationally 
representative are available. These data 
may include: 

Æ Finished water assessments by 
federal agencies (e.g., EPA, the U.S. 
Department of Agriculture and USGS). 
These may include assessments that are 
geographically distributed across the 
nation but are not intended to be 
statistically representative of the nation 
(e.g., the Disinfection By-Product Rule 
Information Collection Request). 

Æ State-level finished water 
monitoring data. 

Æ Research performed by institutions 
and universities (e.g., scientific 
literature), including targeted or local 
monitoring studies. 

Æ Various reports from the Centers for 
Disease Control and the scientific 
literature for microbes. 

• Finished drinking water occurrence 
data are not available. 

Æ The best available data sources may 
include environmental release data 
(such as TRI data or pesticide 
application data) or ambient water data. 

EPA has also indicated with a 
footnote in the occurrence data column, 
highlighting which contaminants are 
proposed for monitoring under the 
UCMR 4 from 2018–2020. Therefore, 
although some of the contaminants that 
may be monitored under UCMR 4 are 
shown in this table as currently having 
data gaps for occurrence (e.g., they only 
have drinking water data that is not 
nationally representative or release 
data), EPA has proposed to fill those 
occurrence data needs for future RD 
evaluations. 

C. Analytical Methods 

To conduct nationally representative 
drinking water occurrence studies that 
could support a regulatory 
determination, EPA needs to have an 

analytical method that is suitable for the 
drinking water matrix and is robust 
enough to be used by many laboratories 
to conduct national studies and/or 
compliance monitoring. For the purpose 
of CCL 4, EPA assessed the status of the 
development of analytical methods for 
drinking water and determined 
estimated reporting levels for each 
contaminant. EPA also assessed method 
sensitivity with respect to the HRL for 
the chemical contaminants. Method 
sensitivity is measured by using method 
specific reporting levels, lowest 
concentration minimum reporting 
levels, and promulgated minimum 
reporting level. While there are many 
methods for monitoring the CCL 4 
pathogens available from scientific 
papers and consensus organizations, not 
all of them may be appropriate for use 
in drinking water or for a national 
monitoring effort. Of the CCL 4 
pathogens, only enterovirus and 
caliciviruses have an EPA-approved 
method for drinking water. The status of 
drinking water analytical methods for 
the CCL chemical contaminants, as of 
May 2016, is presented in Exhibit 2. 
EPA categorized the analytical method 
needs in the following way: 

• An EPA drinking water method, 
with estimated reporting levels that are 
adequate for analysis relative to the 
current HRL or health assessment is 
available. 

• An EPA drinking water method is 
available but the minimum reporting 
level (MRL) does not allow for 
quantitation of the contaminant at a 
concentration below the current HRL. 
These methods are denoted in Exhibit 2 
by ‘‘(MRL>HRL)’’. 

• An EPA drinking water method is 
currently being developed. 

• An EPA drinking water method is 
not available. 

Although not shown in Exhibit 2, EPA 
also considers other government and 
consensus methods (e.g., Standard 
Methods and ASTM, International) 
when considering analytical methods 
that may be used or modified for UCMR 
monitoring. 

EXHIBIT 2—REGULATORY DETERMINATION DATA/INFORMATION NEEDS FOR CCL 4 CONTAMINANTS 

CASRN Common name What is the best available 
occurrence data? 

Is a health assessment 
available? 

Is an EPA analytical 
method available? 

(A) Contaminants with Nationally Representative Finished Water Occurrence Data and Peer Reviewed Health Assessments 

630–20–6 ................... 1,1,1,2-Tetrachloroethane .................... National ........................... Yes a ................................ Yes. 
96–18–4 ..................... 1,2,3-Trichloropropane ......................... National ........................... Yes .................................. Yes (MRL > HRL). 
123–91–1 ................... 1,4-Dioxane .......................................... National ........................... Yes .................................. Yes. 
16655–82–6 ............... 3-Hydroxycarbofuran ............................ National ........................... Yes b ................................ Yes. 
34256–82–1 ............... Acetochlor ............................................ National ........................... Yes .................................. Yes. 
187022–11–3 ............. Acetochlor ethanesulfonic acid (ESA) National ........................... Yes b ................................ Yes. 
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EXHIBIT 2—REGULATORY DETERMINATION DATA/INFORMATION NEEDS FOR CCL 4 CONTAMINANTS—Continued 

CASRN Common name What is the best available 
occurrence data? 

Is a health assessment 
available? 

Is an EPA analytical 
method available? 

194992–44–4 ............. Acetochlor oxanilic acid (OA) .............. National ........................... Yes b ................................ Yes. 
142363–53–9 ............. Alachlor ethanesulfonic acid (ESA) ..... National ........................... Yes .................................. Yes. 
171262–17–2 ............. Alachlor oxanilic acid (OA) .................. National ........................... Yes b ................................ Yes (MRL > HRL). 
14866–68–3 ............... Chlorate ................................................ National ........................... Yes .................................. Yes. 
7440–48–4 ................. Cobalt ................................................... National ........................... Yes a ................................ Yes. 
NA .............................. Enterovirus ........................................... National ........................... Yes .................................. Yes. 
7439–96–5 ................. Manganese .......................................... National c ................... In Development ............... Yes. 
74–83–9 ..................... Methyl bromide (Bromomethane) ........ National ........................... Yes a ................................ Yes. 
51218–45–2 ............... Metolachlor ........................................... National ........................... Yes .................................. Yes. 
171118–09–5 ............. Metolachlor ethanesulfonic acid (ESA) National ........................... Yes .................................. Yes. 
152019–73–3 ............. Metolachlor oxanilic acid (OA) ............. National ........................... Yes .................................. Yes. 
7439–98–7 ................. Molybdenum ......................................... National ........................... In Development ............... Yes. 
98–95–3 ..................... Nitrobenzene ........................................ National ........................... Yes .................................. Yes. 
55–18–5 ..................... N-Nitrosodiethylamine (NDEA) ............ National ........................... Yes .................................. Yes (MRL > HRL). 
62–75–9 ..................... N-nitrosodimethylamine (NDMA) ......... National ........................... Yes a ................................ Yes (MRL > HRL). 
621–64–7 ................... N-Nitroso-di-n-propylamine (NDPA) .... National ........................... Yes .................................. Yes (MRL > HRL). 
930–55–2 ................... N-nitrosopyrrolidine (NPYR) ................ National ........................... Yes a ................................ Yes. 
1763–23–1 ................. Perfluorooctane sulfonic acid (PFOS) National ........................... Yes .................................. Yes. 
335–67–1 ................... Perfluorooctanoic acid (PFOA) ............ National ........................... Yes .................................. Yes. 
121–82–4 ................... RDX ...................................................... National ........................... In Development ............... Yes. 
7440–62–2 ................. Vanadium ............................................. National ........................... Yes a ................................ Yes. 

(B) Contaminants With Non-Nationally Representative Finished Water Occurrence Data and Peer Reviewed Health Assessments 

71–36–3 ..................... 1-Butanol .............................................. Non-National c ................. In Development ............... Yes. 
30560–19–1 ............... Acephate .............................................. Non-National ................... Yes .................................. Yes. 
107–02–8 ................... Acrolein ................................................ Non-National ................... Yes a ................................ No. 
NA .............................. Adenovirus ........................................... Non-National ................... Yes .................................. No. 
319–84–6 ................... alpha-Hexachlorocyclohexane ............. Non-National c ................. Yes .................................. Yes (MRL > HRL). 
741–58–2 ................... Bensulide ............................................. Non-National ................... Yes .................................. Yes. 
100–44–7 ................... Benzyl chloride ..................................... Non-National ................... Yes a ................................ No. 
NA .............................. Caliciviruses ......................................... Non-National ................... Yes .................................. Yes. 
133–06–2 ................... Captan .................................................. Non-National ................... Yes .................................. No. 
NA .............................. Cyanotoxins ......................................... Non-National d ................. Yes for microcystins and 

cylindrospermopsin, no 
for other cyanotoxins.

Yes. 

141–66–2 ................... Dicrotophos .......................................... Non-National ................... Yes .................................. Yes. 
330–54–1 ................... Diuron ................................................... Non-National ................... Yes .................................. Yes. 
13194–48–4 ............... Ethoprop ............................................... Non-National c ................. Yes .................................. Yes. 
107–21–1 ................... Ethylene glycol ..................................... Non-National ................... Yes .................................. No. 
96–45–7 ..................... Ethylene thiourea ................................. Non-National ................... Yes .................................. No. 
50–00–0 ..................... Formaldehyde ...................................... Non-National ................... Yes .................................. Yes. 
NA .............................. Legionella pneumophila ....................... Non-National ................... Yes .................................. In Development. 
10265–92–6 ............... Methamidophos .................................... Non-National ................... Yes .................................. Yes. 
NA .............................. Mycobacterium avium .......................... Non-National ................... Yes .................................. In Development. 
86–30–6 ..................... N-Nitrosodiphenylamine (NDPhA) ....... Non-National ................... Yes a ................................ No. 
301–12–2 ................... Oxydemeton-methyl ............................. Non-National ................... Yes .................................. Yes. 
42874–03–3 ............... Oxyfluorfen ........................................... Non-National c ................. Yes .................................. Yes. 
52645–53–1 ............... Permethrin ............................................ Non-National c ................. Yes .................................. Yes. 
41198–08–7 ............... Profenofos ............................................ Non-National c ................. Yes .................................. Yes. 
107534–96–3 ............. Tebuconazole ....................................... Non-National c ................. Yes .................................. Yes. 
78–48–8 ..................... Tribufos ................................................ Non-National c ................. Yes .................................. Yes. 
50471–44–8 ............... Vinclozolin ............................................ Non-National ................... Yes .................................. Yes. 
137–30–4 ................... Ziram .................................................... Non-National ................... Yes .................................. No. 

(C) Contaminants With Nationally Representative Finished Water Occurrence Data Lacking Peer Reviewed Health Assessments 

75–34–3 ..................... 1,1-Dichloroethane ............................... National ........................... No a .................................. Yes. 
106–99–0 ................... 1,3-Butadiene ....................................... National ........................... No .................................... Yes (MRL > HRL). 
74–87–3 ..................... Chloromethane (Methyl chloride) ......... National ........................... No .................................... Yes. 
474–86–2 ................... Equilin .................................................. National ........................... No .................................... Yes. 
50–28–2 ..................... Estradiol (17-beta estradiol) ................. National ........................... No .................................... Yes. 
50–27–1 ..................... Estriol ................................................... National ........................... No .................................... Yes. 
53–16–7 ..................... Estrone ................................................. National ........................... No .................................... Yes. 
57–63–6 ..................... Ethinyl Estradiol (17-alpha ethynyl es-

tradiol).
National ........................... No .................................... Yes. 

7440–56–4 ................. Germanium .......................................... National c ......................... No .................................... Yes. 
74–97–5 ..................... Halon 1011 (bromochloromethane) ..... National ........................... No .................................... Yes. 
75–45–6 ..................... HCFC–22 ............................................. National ........................... No .................................... Yes. 
1634–04–4 ................. Methyl tert-butyl ether (MTBE) ............ National ........................... No .................................... Yes. 
103–65–1 ................... n-Propylbenzene .................................. National ........................... No a .................................. Yes. 
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EXHIBIT 2—REGULATORY DETERMINATION DATA/INFORMATION NEEDS FOR CCL 4 CONTAMINANTS—Continued 

CASRN Common name What is the best available 
occurrence data? 

Is a health assessment 
available? 

Is an EPA analytical 
method available? 

135–98–8 ................... sec-Butylbenzene ................................. National ........................... No a .................................. Yes. 
13494–80–9 ............... Tellurium .............................................. National ........................... No .................................... No. 

(D) Contaminants With Non-Nationally Representative Finished Water Occurrence Data Lacking Peer Reviewed Health Assessments 

57–91–0 ..................... 17alpha-estradiol .................................. Non-National ................... No .................................... In Development. 
75–07–0 ..................... Acetaldehyde ....................................... Non-National ................... No .................................... Yes. 
62–53–3 ..................... Aniline .................................................. Non-National ................... No a .................................. No. 
25013–16–5 ............... Butylated hydroxyanisole ..................... Non-National c ................. No .................................... Yes. 
517–09–9 ................... Equilenin .............................................. Non-National ................... No .................................... In Development. 
114–07–8 ................... Erythromycin ........................................ Non-National ................... No .................................... In Development. 
110–54–3 ................... Hexane ................................................. Non-National ................... No a .................................. No. 
72–33–3 ..................... Mestranol ............................................. Non-National ................... No .................................... No. 
NA .............................. Naegleria fowleri .................................. Non-National ................... No .................................... No. 
25154–52–3 ............... Nonylphenol ......................................... Non-National ................... No .................................... No. 
68–22–4 ..................... Norethindrone (19-Norethisterone) ...... Non-National ................... No .................................... In Development. 

(E) Contaminants With Peer Reviewed Health Assessments Lacking Finished Water Occurrence Data 

107–18–6 ................... 2-Propen-1-ol ....................................... Release c ......................... Yes a ................................ Yes. 
110429–62–4 ............. Clethodim ............................................. Release ........................... Yes .................................. No. 
55290–64–7 ............... Dimethipin ............................................ Release c ......................... Yes .................................. Yes. 
NA .............................. Escherichia coli (O157) ........................ No Data ........................... Yes .................................. No. 
NA .............................. Helicobacter pylori e ............................. No Data ........................... Yes .................................. No. 
NA .............................. Hepatitis A virus ................................... No Data ........................... Yes .................................. No. 
302–01–2 ................... Hydrazine ............................................. Release ........................... Yes a ................................ No. 
67–56–1 ..................... Methanol .............................................. Release ........................... Yes .................................. No. 
55–63–0 ..................... Nitroglycerin ......................................... Release ........................... Yes a ................................ No. 
872–50–4 ................... N-Methyl-2-pyrrolidone ......................... Release ........................... Yes .................................. No. 
75–56–9 ..................... Oxirane, methyl- ................................... Release ........................... Yes .................................. No. 
91–22–5 ..................... Quinoline .............................................. Release c ......................... Yes .................................. Yes (MRL > HRL). 
112410–23–8 ............. Tebufenozide ....................................... Release ........................... Yes .................................. Yes. 
59669–26–0 ............... Thiodicarb ............................................ Release ........................... Yes .................................. No. 
23564–05–8 ............... Thiophanate-methyl ............................. Release ........................... Yes .................................. No. 
76–87–9 ..................... Triphenyltin hydroxide (TPTH) ............. Release ........................... Yes .................................. No. 

(F) Contaminants Lacking Finished Water Occurrence Data and Current, Peer Reviewed Health Assessments 

109–86–4 ................... 2-Methoxyethanol ................................. Release c ......................... No a .................................. Yes. 
101–77–9 ................... 4,4′-Methylenedianiline ........................ Release ........................... No .................................... No. 
60–35–5 ..................... Acetamide ............................................ Release ........................... No .................................... No. 
NA .............................. Campylobacter jejuni ........................... No Data ........................... No .................................... No. 
80–15–9 ..................... Cumene hydroperoxide ........................ Release ........................... No .................................... No. 
75–21–8 ..................... Ethylene oxide ..................................... Release ........................... No .................................... No. 
95–53–4 ..................... o-Toluidine ........................................... Release c ......................... No a .................................. Yes. 
NA .............................. Salmonella enteric ............................... No Data ........................... No .................................... No. 
NA .............................. Shigella sonnei ..................................... No Data ........................... No .................................... No. 
26471–62–5 ............... Toluene diisocyanate ........................... Release ........................... No .................................... No. 
121–44–8 ................... Triethylamine ........................................ Release ........................... No .................................... No. 
51–79–6 ..................... Urethane .............................................. Release ........................... No .................................... No. 

Key to Exhibit: 
National = Finished drinking water occurrence data that are nationally representative are available. 
Non-National = Finished drinking water occurrence data that are not nationally representative are available. 
In Development = Revised health assessment or analytical method is currently being developed. 
a Provisional Peer Reviewed Toxicity Value (PPRTV) in the form of chronic, oral RfD subchronic, oral RfD, cancer weight evidence, or cancer 

slope factor available. 
b The parent health assessment was used for the metabolite. There is no independent health assessment available for the metabolite. 
c Proposed for UCMR 4. 
d Evaluations of occurrence data availability for cyanotoxins in this table are based on anatoxin-a, cylindrospermopsin, and microcystin-LR. 

Cyanotoxins proposed for UCMR 4 monitoring include total microcystins (MC), MC-LA, MC-LF, MC-LR, MC-LY, MC-RR, MC-YR, nodularin, 
anatoxin-a and cylindrospermopsin. 

VI. Next Steps and Future Contaminant 
Candidate Lists 

The CCL process is critical to shaping 
the future direction of the drinking 
water program. The agency will 
continue to gather information and 
evaluate contaminants on the CCL 4 to 

make regulatory determinations for at 
least five contaminants. The agency will 
also continue to refine the CCL process 
and gather more data to identify 
contaminants for CCL 5. EPA will 
continue to work to prioritize 
contaminants on the CCL 4, both for RD 

and for additional research and data 
collection. 
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ENVIRONMENTAL PROTECTION 
AGENCY 

[EPA–HQ–OECA–2013–0334; FRL–9953– 
08–OEI] 

NSPS for Secondary Brass and Bronze 
Production, Primary Copper Smelters, 
Primary Zinc Smelters, Primary Lead 
Smelters, Primary Aluminum 
Reduction Plants, and Ferroalloy 
Production Facilities (Renewal) 

AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Notice. 

SUMMARY: The Environmental Protection 
Agency has submitted an information 
collection request (ICR), ‘‘NSPS for 
Secondary Brass and Bronze Production 
(40 CFR part 60, subpart M), Primary 
Copper Smelters (40 CFR part 60, 
subpart P), Primary Zinc Smelters (40 
CFR part 60, subpart Q), Primary Lead 
Smelters (40 CFR part 60, subpart R), 
Primary Aluminum Reduction Plants 
(40 CFR part 60, subpart S), and 
Ferroalloy Production Facilities (40 CFR 
part 60, subpart Z) (Renewal)’’ (EPA ICR 
No. 1604.11, OMB Control No. 2060– 
0110), to the Office of Management and 
Budget (OMB) for review and approval 
in accordance with the Paperwork 
Reduction Act (44 U.S.C. 3501 et seq.). 
This is a proposed extension of the ICR, 
which is currently approved through 
November 30, 2016. Public comments 
were previously requested via the 
Federal Register (81 FR 26546) on May 
3, 2016 during a 60-day comment 
period. This notice allows for an 
additional 30 days for public comments. 
A fuller description of the ICR is given 
below, including its estimated burden 
and cost to the public. An Agency may 
neither conduct nor sponsor, and a 
person is not required to respond to, a 
collection of information unless it 
displays a currently valid OMB control 
number. 
DATES: Additional comments may be 
submitted on or before December 19, 
2016. 

ADDRESSES: Submit your comments, 
referencing Docket ID Number EPA– 
HQ–OECA–2013–0334, to: (1) EPA 
online using www.regulations.gov (our 
preferred method), by email to 
docket.oeca@epa.gov, or by mail to: EPA 
Docket Center, Environmental 
Protection Agency, Mail Code 28221T, 
1200 Pennsylvania Ave. NW., 
Washington, DC 20460, and (2) OMB via 
email to oira_submission@omb.eop.gov. 
Address comments to OMB Desk Officer 
for EPA. 

EPA’s policy is that all comments 
received will be included in the public 

docket without change including any 
personal information provided, unless 
the comment includes profanity, threats, 
information claimed to be Confidential 
Business Information (CBI) or other 
information whose disclosure is 
restricted by statute. 
FOR FURTHER INFORMATION CONTACT: 
Patrick Yellin, Monitoring, Assistance, 
and Media Programs Division, Office of 
Compliance, Mail Code 2227A, 
Environmental Protection Agency, 1200 
Pennsylvania Ave. NW., Washington, 
DC 20460; telephone number: (202) 
564–2970; fax number: (202) 564–0050; 
email address: yellin.patrick@epa.gov. 
SUPPLEMENTARY INFORMATION: 
Supporting documents, which explain 
in detail the information that the EPA 
will be collecting, are available in the 
public docket for this ICR. The docket 
can be viewed online at 
www.regulations.gov or in person at the 
EPA Docket Center, EPA West, Room 
3334, 1301 Constitution Ave. NW., 
Washington, DC. The telephone number 
for the Docket Center is 202–566–1744. 
For additional information about EPA’s 
public docket, visit: http://
www.epa.gov/dockets. 

Abstract: Owners and operators of 
secondary brass and bronze production, 
primary copper smelters, primary zinc 
smelters, primary lead smelters, primary 
aluminum reduction plants, and 
ferroalloy production facilities are 
required to comply with reporting and 
record keeping requirements for the 
General Provisions (40 CFR part 60, 
subpart A), as well as for the applicable 
standards in 40 CFR part 60, subparts 
M, P, Q, R, S, and Z, respectively. This 
includes submitting initial notifications, 
performance tests and periodic reports 
and results, and maintaining records of 
the occurrence and duration of any 
startup, shutdown, or malfunction in 
the operation of an affected facility, or 
any period during which the monitoring 
system is inoperative. These reports are 
used by EPA to determine compliance 
with the standards. 

Form Numbers: None. 
Respondents/Affected Entities: 

Secondary brass and bronze production, 
primary copper smelters, primary zinc 
smelters, primary lead smelters, primary 
aluminum reduction plants, and 
ferroalloy production facilities. 

Respondent’s Obligation to Respond: 
Mandatory (40 CFR part 60 Subparts M, 
P, Q, R, S, and Z). 

Estimated Number of Respondents: 18 
(total). 

Frequency of Response: Initially, 
monthly, semiannually and annually. 

Total Estimated Burden: 3,880 hours 
(per year). Burden is defined at 5 CFR 
1320.3(b). 

Total Estimated Cost: $527,000 (per 
year), which includes $127,000 in either 
annualized capital/startup or operation 
& maintenance costs. 

Changes in the Estimates: There is an 
overall decrease in the respondent labor 
hours and costs compared to the 
estimated burden currently identified in 
the OMB Inventory of Approved 
Burdens. This decrease is not due to any 
program changes, but is a result of 
corrections. First, the previous ICR 
assumed all five secondary brass and 
bronze production sources subject to 
Subpart M would comply with the 
opacity standard using the Reference 
Method 9 performance test instead of 
continuous opacity monitoring (COM), 
and that the sources are not using any 
other continuous monitoring systems 
(CMS). However, the ICR included 
burden estimates for monitoring 
emissions and system performance 
associated with CMS and COM. 
Correcting this error consequently 
reduced the total labor hours for 
Subpart M. 

Second, the previous ICR incorrectly 
estimated that all four primary 
aluminum reduction plants subject to 
Subpart S would need to submit 
performance test results every month. 
This estimate is incorrect because only 
two out of four sources are required to 
perform monthly performance tests, and 
the other two sources are allowed to 
perform an annual performance test. 
Therefore, the requirement to submit 
performance test results was reduced to 
once per year for two sources, which 
consequently reduced the total labor 
hours for Subpart S. 

There is, however, a small adjustment 
increase in the total labor hours for 
Subparts P, Q, R, and Z due to a change 
in assumption; this ICR assumes all 
existing sources will need to re- 
familiarize with the regulation each 
year, even when the burden for Subpart 
R is now zero due to Doe Run no longer 
being a primary lead smelter. 

Courtney Kerwin, 
Director, Regulatory Support Division. 
[FR Doc. 2016–27577 Filed 11–16–16; 8:45 am] 

BILLING CODE 6560–50–P 
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ENVIRONMENTAL PROTECTION 
AGENCY 

[EPA–HQ–OECA–2013–0345; FRL–9953– 
00–OEI] 

Information Collection Request 
Submitted to OMB for Review and 
Approval; Comment Request; NESHAP 
for Metal Can Manufacturing Surface 
Coating (Renewal) 

AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Notice. 

SUMMARY: The Environmental Protection 
Agency has submitted an information 
collection request (ICR), ‘‘NESHAP for 
Metal Can Manufacturing Surface 
Coating (40 CFR part 63, subpart KKKK) 
(Renewal)’’ (EPA ICR No. 2079.06, OMB 
Control No. 2060–0541), to the Office of 
Management and Budget (OMB) for 
review and approval in accordance with 
the Paperwork Reduction Act (44 U.S.C. 
3501 et seq.). This is a proposed 
extension of the ICR, which is currently 
approved through November 30, 2016. 
Public comments were previously 
requested via the Federal Register (81 
FR 26546) on May 3, 2016 during a 60- 
day comment period. This notice allows 
for an additional 30 days for public 
comments. A fuller description of the 
ICR is given below, including its 
estimated burden and cost to the public. 
An Agency may neither conduct nor 
sponsor, and a person is not required to 
respond to, a collection of information 
unless it displays a currently valid OMB 
control number. 
DATES: Additional comments may be 
submitted on or before December 19, 
2016. 

ADDRESSES: Submit your comments, 
referencing Docket ID Number EPA– 
HQ–OECA–2013–0345, to: (1) EPA 
online using www.regulations.gov (our 
preferred method), or by email to 
docket.oeca@epa.gov, or by mail to: EPA 
Docket Center, Environmental 
Protection Agency, Mail Code 28221T, 
1200 Pennsylvania Ave. NW., 
Washington, DC 20460; and (2) OMB via 
email to oira_submission@omb.eop.gov. 
Address comments to OMB Desk Officer 
for EPA. 

EPA’s policy is that all comments 
received will be included in the public 
docket without change, including any 
personal information provided, unless 
the comment includes profanity, threats, 
information claimed to be Confidential 
Business Information (CBI), or other 
information whose disclosure is 
restricted by statute. 
FOR FURTHER INFORMATION CONTACT: 
Patrick Yellin, Monitoring, Assistance, 

and Media Programs Division, Office of 
Compliance, Mail Code 2227A, 
Environmental Protection Agency, 1200 
Pennsylvania Ave. NW., Washington, 
DC 20460; telephone number: (202) 
564–2970; fax number: (202) 564–0050; 
email address: yellin.patrick@epa.gov. 

SUPPLEMENTARY INFORMATION: 
Supporting documents which explain in 
detail the information that the EPA will 
be collecting are available in the public 
docket for this ICR. The docket can be 
viewed online at www.regulations.gov 
or in person at the EPA Docket Center, 
WJC West, Room 3334, 1301 
Constitution Ave. NW., Washington, 
DC. The telephone number for the 
Docket Center is 202–566–1744. For 
additional information about EPA’s 
public docket, visit: http://
www.epa.gov/dockets. 

Abstract: The affected entities are 
subject to the General Provisions of the 
NESHAP for Metal Can Manufacturing 
Surface Coating (40 CFR part 63, subpart 
A), and any changes, or additions, to the 
Provisions are specified at 40 CFR part 
63, subpart KKKK. Owners or operators 
of the affected facilities must submit a 
one-time-only report of any physical or 
operational changes, initial performance 
tests, and periodic reports and results. 
Owners or operators are also required to 
maintain records of the occurrence and 
duration of any startup, shutdown, or 
malfunction in the operation of an 
affected facility, or any period during 
which the monitoring system is 
inoperative. Reports are required 
semiannually at a minimum. 

Form Numbers: None. 
Respondents/affected entities: Metal 

can manufacturing facilities that use 
1,500 gallons or more of surface 
coatings. 

Respondent’s obligation to respond: 
Mandatory (40 CFR part 63, subpart 
KKKK). 

Estimated number of respondents: 5 
(total). 

Frequency of response: Initially, 
occasionally and semiannually. 

Total estimated burden: 1,940 hours 
(per year). Burden is defined at 5 CFR 
1320.3(b). 

Total estimated cost: $206,000 (per 
year), which includes $6,000 in 
annualized capital/startup or operation 
& maintenance costs. 

Changes in the Estimates: There is a 
small adjustment increase of 2 
respondent labor hours due to rounding 
of all total calculated values to three 

significant digits. The increase is not 
due to any program change. 

Courtney Kerwin, 
Director, Regulatory Support Division. 
[FR Doc. 2016–27579 Filed 11–16–16; 8:45 am] 

BILLING CODE 6560–50–P 

EQUAL EMPLOYMENT OPPORTUNITY 
COMMISSION 

Privacy Act of 1974; Publication of 
Notices of Systems of Records and 
Proposed New Systems of Records 

AGENCY: Equal Employment 
Opportunity Commission. 
ACTION: Notice; publication of notices of 
systems of records, and proposed new 
systems of records. 

SUMMARY: This notice proposes one new 
system of records, changes to a number 
of existing systems of records, and 
removes obsolete systems of records. 
This notice republishes all of EEOC’s 
notices for its systems of records subject 
to the Privacy Act in one issue of the 
Federal Register so that an accurate and 
complete text of the notices is available 
for use by individuals and by agency 
Privacy Act officers. 
DATES: The changes to the existing 
systems of records are effective on 
November 17, 2016. The proposed new 
system of records will become effective, 
without further notice, on January 17, 
2017 unless comments dictate 
otherwise. 
ADDRESSES: Comments on this notice 
may be submitted to the EEOC in three 
ways; please use only one. 

• Comments and attachments may be 
submitted online at http://
www.regulations.gov, which is the 
Federal eRulemaking Portal. Follow the 
instructions on the Web site for 
submitting comments. Comments 
received here will be posted publicly on 
the same portal without change, 
including any personal information you 
provide. However, the EEOC reserves 
the right to refrain from posting 
comments: That contain obscene, 
indecent, or profane language; that 
contain threats or defamatory 
statements; that contain hate speech 
directed at race, color, sex, sexual 
orientation, national origin, ethnicity, 
age, religion, or disability; or that 
promote or endorse services or 
products. 

• Hard copy comments may be 
submitted to Bernadette Wilson, Acting 
Executive Officer, Executive Secretariat, 
Equal Employment Opportunity 
Commission, 131 M Street NE., 
Washington, DC 20507. 

VerDate Sep<11>2014 21:24 Nov 16, 2016 Jkt 241001 PO 00000 Frm 00064 Fmt 4703 Sfmt 4703 E:\FR\FM\17NON1.SGM 17NON1as
ab

al
ia

us
ka

s 
on

 D
S

K
3S

P
T

V
N

1P
R

O
D

 w
ith

 N
O

T
IC

E
S

mailto:oira_submission@omb.eop.gov
http://www.epa.gov/dockets
http://www.epa.gov/dockets
http://www.regulations.gov
http://www.regulations.gov
mailto:yellin.patrick@epa.gov
http://www.regulations.gov
mailto:docket.oeca@epa.gov
http://www.regulations.gov


81117 Federal Register / Vol. 81, No. 222 / Thursday, November 17, 2016 / Notices 

• The Executive Secretariat also will 
accept documents totaling six or fewer 
pages by facsimile (‘‘fax’’) machine. This 
limitation is necessary to assure access 
to the equipment. The telephone 
number of the fax receiver is (202) 663– 
4114. (This is not a toll-free number.) 
Receipt of fax transmittals will not be 
acknowledged, except that the sender 
may request confirmation of receipt by 
calling the Executive Secretariat staff at 
(202) 663–4070 (voice) or (202) 663– 
4074 (TTY). (These are not toll-free 
telephone numbers.) 

Subject to the conditions noted above, 
the EEOC will post online at http://
www.regulations.gov all comments 
submitted in hard copy or by fax with 
the Executive Secretariat. The EEOC 
Headquarters’ library also will make 
available hard copies of all comments, 
by advance appointment only, between 
the hours of 9 a.m. and 5 p.m. Eastern 
Time. To schedule an appointment to 
inspect the comments at the EEOC’s 
library, contact the library staff at (202) 
663–4630 (voice) or (202) 663–4641 
(TTY). (These are not toll-free numbers.) 

Copies of this notice are available in 
the following alternate formats: Large 
print, braille, electronic file on 
computer disk, and audio-tape. Copies 
may be obtained from the Publications 
Center by calling 1–800–699–3362. 
FOR FURTHER INFORMATION CONTACT: 
Thomas J. Schlageter, Assistant Legal 
Counsel, (202) 663–4668 (voice), 
Kathleen Oram, Senior Attorney (202) 
663–4681 (voice), or Savannah Marion, 
(202) 663–4909 or (202) 663–7026 
(TDD). 
SUPPLEMENTARY INFORMATION: The Equal 
Employment Opportunity Commission 
last published its Privacy Act systems 
notices in 2002. The Commission 
proposes one new system of records to 
cover Freedom of Information Act and 
Privacy Act records. EEOC previously 
covered these records in its general 
correspondence system of records. The 
Commission is deleting EEOC–6 
Employee Assistance Program records 
and EEOC–14 Employee Parking records 
because it no longer collects and keeps 
those records and is replacing EEOC–6 
with the new Freedom of Information 
Act and Privacy Act Records system. 
The Employee Assistance Program 
records are now maintained by the 
Department of Health and Human 
Services, and Employee Parking records 
are maintained by a private building 
management company. In addition, the 
Commission is amending a number of 
its systems to recognize more 
widespread electronic storage, and 
remove requirements that persons 
submit social security numbers when 

requesting records. The Commission is 
adding a statement of general routine 
uses to include two new routine uses 
permitting disclosure of records from all 
of its systems of records for suspected 
or confirmed breach notification and 
response. The Commission is removing 
three obsolete routine uses from its 
Claims Collection Records notice and 
one routine use from its Internal 
Harassment Inquires Records notice. 
EEOC is adding a new routine use to its 
two Discrimination Case Files systems 
of records, a new routine use to its 
Internal Harassment Inquiries system of 
records, and one new routine use to its 
Office of Inspector General system of 
records. Finally, the Commission has 
amended several system notices to 
reflect current office names and has 
amended Appendix A to reflect current 
addresses of Commission offices. To 
ensure that users will have a copy of the 
current text of each of its system 
notices, the Commission is publishing 
the complete text of all of its systems 
notices. 

A brief description of the major 
changes follows: 

Universal Routine Uses: EEOC 
proposes to add two routine uses 
applicable to all systems of records. One 
would permit EEOC to disclose records 
reasonably necessary to respond to a 
suspected or confirmed breach of the 
system of records where EEOC 
determines there may be a risk of harm 
to individuals, EEOC, or the Federal 
government. The second proposed 
routine use would allow EEOC to 
disclose records to other Federal 
agencies to assist in their efforts to 
respond to a suspected or confirmed 
breach. 

EEOC–1 Age and Equal Pay Act 
Discrimination Case Files and EEOC–3 
Title VII, Americans with Disabilities 
Act, and Genetic Information 
Nondiscrimination Act Discrimination 
Case Files: A routine use that permits 
disclosure to other federal agencies in 
accordance with Memoranda of 
Understanding or similar agreements 
between EEOC and other agencies that 
provide for coordination and 
cooperation in EEOC’s employment 
discrimination enforcement efforts is 
proposed. The retention and disposal 
sections are updated. 

EEOC–3 Title VII, Americans with 
Disabilities Act, and Genetic 
Information Nondiscrimination Act 
Discrimination Case Files: The system 
was updated to add Genetic Information 
Nondiscrimination Act (GINA) files. A 
routine use that permits disclosure to 
other federal agencies in accordance 
with Memoranda of Understanding or 
similar agreements between EEOC and 

other agencies that provide for 
coordination and cooperation in EEOC’s 
employment discrimination 
enforcement efforts is proposed. 

EEOC 6 Freedom of Information Act 
and Privacy Act Records: This new 
system of records replaces the obsolete 
Employee Assistance Program Records 
system and covers all Freedom of 
Information Act (FOIA) and Privacy Act 
requests, administrative appeals, 
responses, and related records. These 
records were previously included in 
EEOC–5 Correspondence and 
Communications. Nine routine uses are 
proposed for the system. 

EEOC–9 Claims Collection Records: 
Three obsolete routine uses are 
removed, as is an obsolete reference to 
consumer reporting agencies. 

EEOC–14 Reserved: We have 
removed the Employee Parking Records 
system because those records are no 
longer collected by EEOC, but are 
collected by the private building 
management company at EEOC’s 
headquarters building. 

EEOC–15 Internal Harassment 
Inquiries: We have removed routine use 
(h) as unnecessary since disclosures 
could be made under the ‘‘need to 
know’’ exception. We propose to add a 
new routine use (h) to permit 
disclosures to the alleged harasser in the 
event of a disciplinary proceeding. 

EEOC–16 Office of Inspector General 
Investigative Files: We propose a new 
routine use permitting disclosures 
during peer reviews. 

EEOC–17 Defensive Litigation Files: 
The system is updated to reflect that 
internal defensive litigation files are 
maintained in the Office of General 
Counsel and external defensive 
litigation files are maintained in the 
Office of Legal Counsel. 

EEOC–18 Reasonable 
Accommodation Records: We added 
notification procedures, record access 
procedures, contesting records 
procedures, and record source 
categories. 

The proposed universal routine uses, 
the routine uses in the one new system 
of records noted above and the proposed 
new routine uses in two existing 
systems meet the compatibility criteria 
since the information involved is 
collected for the purpose of the 
applicable routine uses. We anticipate 
that any disclosure pursuant to these 
routine uses will not result in any 
unwarranted adverse effects on personal 
privacy. 

A complete list of all EEOC systems 
of records is published below. The 
complete text of the notices follows. 
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For the Commission. 
Jenny R. Yang, 
Chair. 

EEOC Systems of Records 

Universal Routine Uses. 
EEOC–1 Age Discrimination in 

Employment Act, Equal Pay Act, and 
Section 304 of the Government 
Employee Rights Act Discrimination 
Case Files. 

EEOC–2 Attorney Referral List. 
EEOC–3 Title VII, Americans with 

Disabilities Act, and Genetic 
Information Nondiscrimination Act 

EEOC–4 Biographical Files. 
EEOC–5 Correspondence and 

Communications. 
EEOC–6 Freedom of Information Act 

and Privacy Act Records 
EEOC–7 Employee Pay and Leave 

Records. 
EEOC–8 Employee Travel and 

Reimbursement Records. 
EEOC–9 Claims Collection Records. 
EEOC–10 Grievance Records. 
EEOC–11 Adverse Actions Against 

Nonpreference Eligibles in the Excepted 
Service Records 

EEOC–12 Telephone Call Detail 
Records. 

EEOC–13 Employee Identification 
Cards. 

EEOC–14 Reserved 
EEOC–15 Internal Harassment 

Investigation Files. 
EEOC–16 Office of Inspector General 

Investigative Files. 
EEOC–17 Defensive Litigation Files. 
EEOC–18 Reasonable 

Accommodation Records. 
EEOC–19 Revolving Fund 

Registrations. 
EEOC–20 RESOLVE Program 

Records. 
EEOC–21 Emergency Management 

Records. 
EEOC–22 EEOC Personnel Security 

Records. 
EEOC/GOVT–1 Equal Employment 

Opportunity in the Federal Government 
Complaint and Appeal Records. 

Universal Routine Uses: The 
following routine uses of the records 
apply to and are incorporated by 
reference into each system of records 
published below: 

a. To appropriate agencies, entities, 
and persons when: (1) EEOC suspects or 
has confirmed that there has been a 
breach of the system of records; (2) 
EEOC has determined that as a result of 
the suspected or confirmed breach there 
is a risk of harm to individuals, the 
agency (including its information 
systems, programs, and operations), or 
the Federal government; and (3) the 
disclosure made to such agencies, 
entities, and persons is reasonably 

necessary to assist in connection with 
EEOC’s efforts to respond to the 
suspected or confirmed breach or to 
prevent, minimize, or remedy such 
harm. 

b. To another Federal agency or 
Federal entity when information from 
this system of records is reasonably 
necessary to assist the recipient agency 
or entity in (1) responding to a 
suspected or confirmed breach or (2) 
preventing, minimizing, or remedying 
the risk of harm to individuals, the 
agency (including its information 
systems, programs, and operations), or 
the Federal government. 

EEOC–1 

SYSTEM NAME: 

Age Discrimination in Employment 
Act, Equal Pay Act, and Section 304 of 
the Government Employee Rights Act 
Discrimination Case Files. 

SYSTEM LOCATION: 

Field Office where the charge or 
complaint of discrimination was filed 
(see Appendix A). Records of 
complaints filed under section 321 of 
the Government Employees Rights Act 
of 1991 are located in the Office of 
Federal Operations 131 M Street NE., 
Washington, DC 20507, after a hearing 
has been requested. 

CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 

Persons other than federal employees 
and applicants who file charges or 
complaints with EEOC alleging that an 
employer, employment agency or labor 
organization has violated the Age 
Discrimination in Employment Act of 
1967 or the Equal Pay Act of 1963, or 
who file complaints under section 304 
of the Government Employees Rights 
Act of 1991. 

CATEGORIES OF RECORDS IN THE SYSTEM: 

This system contains the records 
compiled during the investigation of age 
and equal pay discrimination cases and 
during the investigation and hearing of 
complaints filed under section 304 of 
the Government Employees Rights Act 
of 1991. These records include: 

a. Documents submitted by charging 
party or complainant such as charge of 
discrimination, personal interview 
statement, and correspondence. 

b. Documents submitted by employer 
such as statement of position, 
correspondence, statements of 
witnesses, documentary evidence such 
as personnel files, records of earnings, 
employee benefit plans, seniority list, 
job titles and descriptions, applicant 
data, organizational charts, collective 

bargaining agreements, and petitions to 
revoke or modify subpoenas. 

c. Records gathered and generated by 
EEOC in the course of its investigation 
and, in complaints filed under section 
304 of the Government Employees 
Rights Act of 1991, during the hearing, 
such as letters of referral to state fair 
employment practices agencies, 
correspondence with state fair 
employment practices agencies, witness 
statements, investigator’s notes, 
investigative plan, report of initial and 
exit interview, investigator’s analyses of 
evidence and charge, subpoenas, 
decisions and letters of determination, 
conciliation agreements, 
correspondence and any additional 
evidence gathered during the course of 
the investigation. 

AUTHORITY FOR MAINTENANCE OF THE SYSTEM: 
5 U.S.C. 301; 29 U.S.C. 209, 211, 623, 

626; 42 U.S.C. 2000e–16c; 44 U.S.C. 
3101; 2 U.S.C. 1220. 

PURPOSE: 
This system is maintained for the 

purpose of enforcing the prohibitions 
against employment discrimination 
contained in the Age Discrimination in 
Employment Act, the Equal Pay Act and 
section 304 of the Government 
Employees Rights Act of 1991. 

ROUTINE USES OF RECORDS MAINTAINED IN THE 
SYSTEM, INCLUDING CATEGORIES OF USERS AND 
THE PURPOSES OF SUCH USES: 

These records and information in 
these records may be used: 

a. To disclose pertinent information to 
a federal, state, or local agency or third 
party as may be appropriate or 
necessary to perform the Commission’s 
functions under the Age Discrimination 
in Employment Act, Equal Pay Act, or 
section 304 of the Government 
Employee Rights Act of 1991. 

b. To disclose information contained 
in these records to state and local 
agencies administering state or local fair 
employment practices laws. 

c. To disclose non-confidential and 
non-privileged information from closed 
ADEA/EPA case files (a file is closed 
when the Commission has terminated 
its investigation and has decided not to 
sue) to the employer where a lawsuit 
has been filed against the employer 
involving that information, to other 
employees of the same employer who 
have been notified by the Commission 
of their right under 29 U.S.C. 216 to file 
a lawsuit on their own behalf, and their 
representatives. 

d. To provide information to a 
congressional office from the record of 
an individual in response to an inquiry 
from the congressional office made at 
the request of a party to the charge. 
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e. To disclose pertinent information to 
the appropriate federal, state, or local 
agency responsible for investigating, 
prosecuting, enforcing, or implementing 
a statute, rule, regulation, or order, 
where the EEOC becomes aware of an 
indication of a violation or potential 
violation of civil or criminal law or 
regulation. 

f. To disclose information to another 
federal agency, to a court, or to a party 
in litigation before a court or in an 
administrative proceeding being 
conducted by a federal agency when the 
government is a party to the judicial or 
administrative proceeding. 

g. To disclose information to officials 
of state or local bar associations or 
disciplinary boards or committees when 
they are investigating complaints 
against attorneys in connection with 
their representation of a party before 
EEOC. 

h. To disclose to a Federal agency in 
the executive, legislative, or judicial 
branch of government, in response to its 
request for information in connection 
with the hiring of an employee, the 
issuance of a security clearance, the 
conducting of a security or suitability 
investigation of an individual, the 
classifying of jobs, or the lawful 
statutory, administrative, or 
investigative purpose of the agency to 
the extent that the information is 
relevant and necessary to the requesting 
agency’s decision. 

i. To disclose information to other 
federal agencies in accordance with 
Memoranda of Understanding or similar 
agreements between EEOC and other 
agencies that provide for coordination, 
cooperation, and confidentiality of 
documents in EEOC’s employment 
discrimination enforcement efforts. 

POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECORDS IN THE SYSTEM: 

STORAGE: 
These records are maintained in file 

folders and electronically. 

RETRIEVABILITY: 
These records are retrievable by 

charging party name, employer name, 
and charge number. 

SAFEGUARDS: 
Paper records are maintained in a 

secured area to which only authorized 
personnel have access. Access to and 
use of these records is limited to those 
persons whose official duties require 
such access. The premises are locked 
when authorized personnel are not on 
duty. Access to electronic records is 
limited, through use of usernames and 
passwords, to those whose official 
duties require access. 

RETENTION AND DISPOSAL: 

All private sector charge files not 
designated for permanent retention will 
be retained for three years following the 
fiscal year in which they were closed. 
(For example, if a charge was closed on 
March 31, 2014, in FY 2014, the three- 
year retention period would begin on 
October 1, 2014, which is the first day 
of FY 2015.) These non-permanent files 
will be retained for one year in the 
EEOC field office where the charge of 
discrimination was filed. Afterwards, 
the non-permanent files will be 
transferred to the Federal Records 
Center (FRC). The FRC will destroy the 
files after the three-year retention period 
is met. Permanent files will be retained 
in the field office for three years and 
then transferred to FRC. FRC will 
transfer the files to the National 
Archives and Records Administration 
(NARA) for permanent retention when 
eligible. 

Closed non-permanent private sector 
charge files that are the subject of 
Freedom of Information Act (FOIA) 
requests are retained for six years after 
the FOIA response is provided. The files 
will be transferred to FRC one year after 
completion of all actions taken under 
FOIA/Privacy Act. Alternatively, the 
files may be included as part of the 
permanent files retained by the EEOC 
field office. 

Closed private sector charge files that 
are the subject of a Section 83 request 
are retained for six years after the 
Section 83 response is provided. The 
files will be transferred to FRC one year 
after completion of all actions taken 
under FOIA. Alternatively, the files may 
be included as part of the permanent 
files retained by the EEOC field office. 

SYSTEM MANAGER(S) AND ADDRESS: 

Director of the office in the field 
where the charge was filed (see 
Appendix A). Director of the Office of 
Field Programs, 131 M Street NE., 
Washington, DC 20507. Director of the 
Office of Federal Operations, 131 M 
Street NE., Washington, DC 20507 (only 
for complaints filed under section 321 
of the Government Employees Right Act 
of 1991). 

SYSTEM EXEMPTED FROM CERTAIN PROVISIONS 
OF THE ACT: 

This system is exempt under 5 U.S.C. 
552a(k)(2) from subsections (c)(3), (d), 
(e)(1), (e)(4)(G), (e)(4)(H), (e)(4)(I) and (f) 
of the Act. 

EEOC–2 

SYSTEM NAME: 

Attorney Referral List. 

SYSTEM LOCATION: 

All District Offices (see Appendix A). 

CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 

Attorneys who represent plaintiffs in 
employment discrimination litigation. 

CATEGORIES OF RECORDS IN THE SYSTEM: 

This system contains attorneys’ 
names, business addresses and 
telephone numbers, the nature and 
amount of their civil rights litigation 
experience; their state and federal bar 
admissions; whether the attorneys have 
the capacity and desire to handle class 
actions; whether the attorneys charge 
consultation fees (and how much); 
whether the attorneys will waive the 
consultation fee; the types of fee 
arrangements the attorneys will accept; 
and whether the attorney speaks a 
foreign language fluently. 

AUTHORITY FOR MAINTENANCE OF THE SYSTEM: 

42 U.S.C. 2000e–4(g); 44 U.S.C. 3101. 

PURPOSE: 

This system is maintained for the 
purpose of providing charging parties, 
upon their request, with information 
about local attorneys who represent 
plaintiffs in employment discrimination 
litigation. 

ROUTINE USES OF RECORDS MAINTAINED IN THE 
SYSTEM, INCLUDING CATEGORIES OF USERS AND 
THE PURPOSES OF SUCH USES: 

These records and information in 
these records may be used: 

a. To refer charging parties to 
attorneys who handle litigation of 
employment discrimination lawsuits. 

b. To provide information to a 
congressional office from the record of 
an individual in response to an inquiry 
from the congressional office made at 
the request of the individual. 

POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECORDS IN THE SYSTEM: 

STORAGE: 

Stored on prepared forms, on index 
cards and electronically. 

RETRIEVABILITY: 

Indexed alphabetically by names of 
the attorneys. 

SAFEGUARDS: 

Access to this system of records is 
restricted to EEOC personnel who have 
a legitimate use for the information. 
This system is stored in filing cabinets. 
Access to electronic records is limited, 
through use of access codes and entry 
logs, to those whose official duties 
require access. 
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RETENTION AND DISPOSAL: 
Files are reviewed and updated 

annually. 

SYSTEM MANAGERS AND ADDRESS: 
Regional Attorney at each District 

Office (see Appendix A). 

NOTIFICATION PROCEDURE: 
Inquiries concerning this system of 

records should be addressed to the 
appropriate system manager. It is 
necessary to furnish the following 
information: (1) Full name of the 
individual whose records are requested; 
(2) mailing address to which the reply 
should be sent. 

RECORD ACCESS PROCEDURES: 
Same as above. 

CONTESTING RECORD PROCEDURES: 
Same as above. 

RECORD SOURCE CATEGORIES: 
The individual on whom the record is 

maintained. 

EEOC–3 

SYSTEM NAME: 
Title VII, Americans with Disabilities 

Act, and Genetic Information 
Nondiscrimination Act Discrimination 
Case Files. 

SYSTEM LOCATION: 
Field Office where the charge of 

discrimination was filed (see Appendix 
A). 

CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 

Persons, other than federal employees 
and applicants, who file charges 
alleging that an employer, employment 
agency, labor organization or joint labor- 
management apprenticeship committee 
has violated Title VII of the Civil Rights 
Act of 1964, the Americans with 
Disabilities Act of 1990, Title II of the 
Genetic Information Nondiscrimination 
Act of 2008 (GINA), or any combination 
of the three. 

CATEGORIES OF RECORDS IN THE SYSTEM: 
This system contains records 

compiled during the investigation of 
race, color, religion, sex, national origin, 
disability, and genetic information 
discrimination cases. These records 
include: 

a. Documents submitted by charging 
party, such as a charge of 
discrimination, a personal interview 
statement, medical records, and 
correspondence. 

b. Documents submitted by employer 
such as position statement, 
correspondence, statements of 
witnesses, documentary evidence such 

as personnel files, records of earnings, 
EEO data, employee benefit plans, 
seniority lists, job titles and 
descriptions, applicant data, 
organizational charts, collective 
bargaining agreements, and petition to 
revoke or modify subpoenas. 

c. Records gathered and generated by 
EEOC in the course of its investigation 
such as letters to state or local fair 
employment practice agencies, 
correspondence with state fair 
employment practice agencies, witness 
statements, investigator’s notes, 
investigative plan, investigator’s 
analysis of the evidence and charge, 
report of initial and exit interviews, 
copy of deferral to state, subpoenas, 
decisions and letters of determination, 
analysis of deferral agency action, 
conciliation agreements, 
correspondence, and any additional 
evidence gathered during the course of 
the investigation. 

AUTHORITY FOR MAINTENANCE OF THE SYSTEM: 
5 U.S.C. 301; 42 U.S.C. 2000e–5, –8 

and –9; 42 U.S.C. 12117; 44 U.S.C. 3101, 
42 U.S.C. 2000ff–10. 

PURPOSE: 
This system is maintained for the 

purpose of enforcing the prohibitions 
against employment discrimination 
contained in Title VII of the Civil Rights 
Act of 1964, the Americans with 
Disabilities Act of 1990, and Title II of 
the Genetic Information 
Nondiscrimination Act of 2008 

ROUTINE USES OF RECORDS MAINTAINED IN THE 
SYSTEM, INCLUDING CATEGORIES OF USERS AND 
THE PURPOSES OF SUCH USES: 

These records and information in 
these records may be used: 

a. To disclose pertinent information to 
a federal, state, or local agency or third 
party as may be appropriate or 
necessary to perform the Commission’s 
functions under Title VII of the Civil 
Rights Act of 1964, the Americans with 
Disabilities Act of 1990, or Title II of the 
Genetic Information Nondiscrimination 
Act of 2008. 

b. To disclose information contained 
in these records to state and local 
agencies administering state or local fair 
employment practices laws. 

c. To disclose non-confidential or 
non-privileged information contained in 
these records to the following persons 
after a notice of right to sue has been 
issued: 

1. Aggrieved persons and their 
attorneys in case files involving 
Commissioner Charges provided that 
such persons have been notified of their 
status as aggrieved persons; 

2. Persons or organizations filing on 
behalf of an aggrieved person provided 

that the aggrieved person has given 
written authorization to the person who 
filed on his or her behalf to act as the 
aggrieved person’s agent for this 
purpose, and their attorneys; 

3. Employers and their attorneys, 
provided that the charging party or 
aggrieved person has filed suit under 
Title VII, the Americans with 
Disabilities Act, Title II of the Genetic 
Information Nondiscrimination Act of 
2008, or any combination of the three. 

d. To provide information to a 
congressional office from the record of 
an individual in response to an inquiry 
from the congressional office made at 
the request of a party to the charge. 

e. To disclose pertinent information to 
the appropriate federal, state, or local 
agencies responsible for investigating, 
prosecuting, enforcing, or implementing 
a statute, rule, regulation, or order, 
where EEOC becomes aware of an 
indication of a violation or potential 
violation of civil or criminal law or 
regulation. 

f. To disclose information to another 
federal agency, to a court, or to a party 
in litigation before a court or in an 
administrative proceeding being 
conducted by a federal agency when the 
government is a party to the judicial or 
administrative proceeding. 

g. To disclose information to officials 
of disciplinary boards or committees 
under the control of a state or local 
government when they are investigating 
complaints against attorneys in 
connection with their representation of 
a party before EEOC. 

h. To disclose to a Federal agency in 
the executive, legislative, or judicial 
branch of government, in response to its 
request for information in connection 
with the hiring of an employee, the 
issuance of a security clearance, the 
conducting of a security or suitability 
investigation of an individual, the 
classifying of jobs, or the lawful 
statutory, administrative, or 
investigative purpose of the agency to 
the extent that the information is 
relevant and necessary to the requesting 
agency’s decision. 

i. To disclose information to other 
federal agencies in accordance with 
Memoranda of Understanding or similar 
agreements between EEOC and other 
agencies that provide for coordination, 
cooperation, and confidentiality of 
documents in EEOC’s employment 
discrimination enforcement efforts. 

POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECORDS IN THE SYSTEM 

STORAGE: 
These records are maintained in file 

folders and electronically. 
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RETRIEVABILITY: 

These records are retrievable by 
charging party name, employer name, 
and charge number. 

SAFEGUARDS: 

Paper records are maintained in a 
secured area to which only authorized 
personnel have access. Access to and 
use of these records is limited to those 
persons whose official duties require 
such access. The premises are locked 
when authorized personnel are not on 
duty. Access to electronic records is 
limited, through use of usernames and 
passwords, to those whose official 
duties require access. 

RETENTION AND DISPOSAL: 

All private sector charge files not 
designated for permanent retention will 
be retained for three years following the 
fiscal year in which they were closed. 
(For example, if a charge was closed on 
March 31, 2014, in FY 2014, the three- 
year retention period would begin on 
October 1, 2014, which is the first day 
of FY 2015.) These non-permanent files 
will be retained for one year in the 
EEOC field office where the charge of 
discrimination was filed. Afterwards, 
the non-permanent files will be 
transferred to the Federal Records 
Center (FRC). The FRC will destroy the 
files after the three-year retention period 
is met. Permanent files will be retained 
in the field office for three years and 
then transferred to FRC. FRC will 
transfer the files to the National 
Archives and Records Administration 
(NARA) for permanent retention when 
eligible. 

Closed non-permanent private sector 
charge files that are the subject of 
Freedom of Information Act (FOIA) 
requests are retained for six years after 
the FOIA response is provided. The files 
will be transferred to FRC one year after 
completion of all actions taken under 
FOIA/Privacy Act. Alternatively, the 
files may be included as part of the 
permanent files retained by the EEOC 
field office. 

Closed private sector charge files that 
are the subject of a Section 83 request 
are retained for six years after the 
Section 83 response is provided. The 
files will be transferred to FRC one year 
after completion of all actions taken 
under FOIA/Privacy Act. Alternatively, 
the files may be included as part of the 
permanent files retained by the EEOC 
field office. 

SYSTEM MANAGER(S) AND ADDRESS: 

Director of the office in the field 
where the charge was filed (see 
Appendix A). Director of the Office of 

Field Programs, 131 M Street NE., 
Washington, DC 20507. 

SYSTEMS EXEMPTED FROM CERTAIN PROVISIONS 
OF THE ACT: 

This system is exempt under 5 U.S.C. 
552a(k)(2) from subsections (c)(3), (d), 
(e)(1), (e)(4)(G), (e)(4)(H), (e)(4)(I), and (f) 
of the Act. 

EEOC–4 

SYSTEM NAME: 

Biographical Files. 

SYSTEM LOCATION: 

Office of Communications and 
Legislative Affairs, Equal Employment 
Opportunity Commission, 131 M Street 
NE., Washington, DC 20507. 

CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 

Current and former Commissioners, 
General Counsels and Commission 
officials. 

CATEGORIES OF RECORDS IN THE SYSTEM: 

Includes for each the name, date and 
place of birth, education, employment 
history, and other biographical 
information. 

AUTHORITY FOR MAINTENANCE OF THE SYSTEM: 

44 U.S.C. 3101, 42 U.S.C. 2000e–4. 

PURPOSE: 

This system is maintained for the 
purpose of providing information about 
EEOC officials to members of the 
Congress and the public. 

ROUTINE USES OF RECORDS MAINTAINED IN THE 
SYSTEM, INCLUDING CATEGORIES OF USERS AND 
THE PURPOSES OF SUCH USES: 

These records and information in 
these records may be used 

a. To answer public and congressional 
inquiries regarding EEOC 
Commissioners, General Counsels and 
Commission officials. 

POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECORDS IN THE SYSTEM: 

STORAGE: 

Stored electronically. 

RETRIEVABILITY: 

Indexed by last name of the 
Commissioner, General Counsel or 
Commission official. 

SAFEGUARDS: 

Files are kept in the Office of 
Communications and Legislative 
Affairs, which is locked evenings, 
weekends, and holidays. 

RETENTION AND DISPOSAL: 

Maintained permanently. 

SYSTEM MANAGER AND ADDRESS: 
Director, Office of Communications 

and Legislative Affairs, Equal 
Employment Opportunity Commission, 
131 M Street NE., Washington, DC 
20507. 

NOTIFICATION PROCEDURES: 
Inquiries concerning this system of 

records should be addressed to the 
system manager. All inquiries should 
furnish the full name of the individual 
and the mailing address to which the 
reply should be mailed. 

RECORD ACCESS PROCEDURES: 
Same as above. 

CONTESTING RECORDS PROCEDURES: 
Same as above. 

RECORD SOURCE CATEGORIES: 
The individual to whom the record 

pertains. 

EEOC–5 

SYSTEM NAME: 
Correspondence and 

Communications. 

SYSTEM LOCATION: 
All locations listed in appendix A and 

all headquarters offices, 131 M Street 
NE., Washington, DC 20507. 

CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 

Charging parties, members of the 
general public, members of Congress 
and current and former federal 
employees who seek information or 
assistance from EEOC. 

CATEGORIES OF RECORDS IN THE SYSTEM: 
a. Inquiries from members of 

Congress, the White House and 
members of the general public, 
including current and former federal 
employees. 

b. EEOC responses to the above 
inquiries. 

c. Computer tracking system 
indicating the dates inquiries are 
received, to whom and when they are 
assigned for response and the dates they 
are answered. 

AUTHORITY FOR MAINTENANCE OF THE SYSTEM: 
44 U.S.C. 3101; 42 U.S.C. 2000e–4. 

PURPOSE: 
This system is maintained for the 

purpose of responding to inquiries from 
members of Congress and the public 
seeking information or assistance. 

ROUTINE USES OF RECORDS MAINTAINED IN THE 
SYSTEM INCLUDING CATEGORIES OF USERS AND 
THE PURPOSES OF SUCH USES: 

These records and information in 
these records may be used: 
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a. To provide information to a 
congressional office from the record of 
an individual in response to an inquiry 
from the congressional office at the 
request of the individual. 

b. To disclose information to another 
federal agency, to a court, or to a party 
in litigation before a court or in an 
administrative proceeding being 
conducted by a federal agency when the 
government is a party to the judicial or 
administrative proceeding. 

POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECORDS IN THE SYSTEM: 

STORAGE: 
These records are maintained in file 

cabinets and electronically. 

RETRIEVABILITY: 
Computer entries are retrievable by 

name of author of a letter, by subject, by 
key word, by reference number, by 
name of person to whom assigned, and 
by dates assigned, due, and answered. 

SAFEGUARDS: 
These records are kept in a secured 

area to which only authorized personnel 
have access. Access to and use of these 
records is limited to those persons 
whose official duties require such 
access. The premises are locked when 
authorized personnel are not on duty. 
Access to electronic records is limited, 
through use of usernames and 
passwords, to those whose official 
duties require access. 

RETENTION AND DISPOSAL: 
Records are maintained for three years 

from the date of the last communication 
and then destroyed. Tracking system 
information is maintained in the 
computer for four years. 

SYSTEM MANAGER AND ADDRESS: 
Director of each Commission office in 

the field and Headquarters office. (See 
Appendix A.) 

NOTIFICATION PROCEDURE: 
Inquiries concerning this system of 

records should be addressed to the 
system manager. All inquiries should 
furnish the full name of the individual 
and the mailing address to which the 
reply should be mailed. 

RECORD ACCESS PROCEDURES: 
Same as above. 

CONTESTING RECORDS PROCEDURES: 
Same as above. 

RECORD SOURCE CATEGORIES: 
Members of Congress, their staffs, the 

White House, charging parties, members 
of the general public, current and former 
federal employees. 

EEOC–6 

SYSTEM NAME: 

Freedom of Information Act and 
Privacy Act Records. 

SYSTEM LOCATION: 

Field Office where Freedom of 
Information Act or Privacy Act request 
was submitted (see Appendix A); Office 
of Legal Counsel, Equal Employment 
Opportunity Commission, 131 M Street 
NE., Washington, DC 20507. 

CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 

Persons who submit Freedom of 
Information Act (FOIA) and Privacy Act 
requests and administrative appeals to 
the Equal Employment Opportunity 
Commission (EEOC); and persons whose 
requests and/or records have been 
submitted to EEOC by other agencies. 

CATEGORIES OF RECORDS IN THE SYSTEM: 

This system consists of records 
created or compiled in response to FOIA 
or Privacy Act requests and 
administrative appeals, including the 
original requests and administrative 
appeals, responses to such requests and 
administrative appeals, all related 
memoranda, correspondence, notes and 
other related or supporting 
documentation, and, in some instances, 
copies of requested records and records 
under administrative appeal. 

AUTHORITY FOR MAINTENANCE OF THE SYSTEM: 

5 U.S.C. 301; 44 U.S.C. 3101; 5 U.S.C 
552; and 5 U.S.C. 552a. 

PURPOSE(S): 

This system is maintained for the 
purpose of processing requests and 
administrative appeals under the FOIA, 
and access and amendment requests and 
administrative appeals under the 
Privacy Act; for the purpose of 
participating in litigation regarding 
agency action on such requests and 
appeals; and for the purpose of assisting 
EEOC in carrying out any other 
responsibilities under the FOIA and the 
Privacy Act. 

ROUTINE USES OF RECORDS MAINTAINED IN THE 
SYSTEM, INCLUDING CATEGORIES OF USERS AND 
THE PURPOSES OF SUCH USES: 

These records and information in 
these records may be used: 

a. To provide information to a federal, 
state, local, or foreign agency or entity 
for the purpose of consulting with that 
agency or entity to enable the EEOC to 
make a determination as to the propriety 
of access to, or correction of, 
information, or for the purpose of 
verifying the identity of an individual or 
the accuracy of information submitted 

by an individual who has requested 
access to or amendment of information. 

b. To provide information to a federal 
agency or entity that furnished the 
record or information for the purpose of 
permitting that agency or entity to make 
a decision as to access to, or correction 
of, the record or information. 

c. To provide information to a 
submitter or subject of a record or 
information in order to obtain assistance 
to EEOC in making a determination as 
to access or amendment. 

d. To provide information to the 
National Archives and Records 
Administration, Office of Government 
Information Services (OGIS), to the 
extent necessary to fulfill its 
responsibilities under 5 U.S.C. 552(h) to 
review federal agency policies, 
procedures, and compliance with the 
FOIA, and to facilitate OGIS’s offering of 
mediation services to resolve disputes 
between persons making FOIA requests 
and federal agencies. 

e. To provide information to 
contractors, experts, consultants, 
students, and others performing or 
working on a contract, service, or other 
assignment for the federal government, 
when necessary to accomplish an 
agency function related to this system of 
records. 

f. To provide information to a 
congressional office from the record of 
the individual in response to an inquiry 
from that congressional office made at 
the request of that individual. 

g. To disclose information to another 
federal agency, to a court, or to a party 
in litigation before a court or in an 
administrative proceeding being 
conducted by a federal agency when the 
government is a party to the judicial or 
administrative proceeding. 

h. To disclose pertinent information 
to the appropriate federal, state, or local 
agency responsible for investigating, 
prosecuting, enforcing, or implementing 
a statute, rule, regulation, or order, 
when the EEOC becomes aware of an 
indication of a violation or potential 
violation of civil or criminal law or 
regulation. 

i. To disclose in response to a request 
for discovery or for appearance of a 
witness, information that is relevant to 
the subject matter involved in the 
pending judicial or administrative 
proceeding. 

DISCLOSURE TO CONSUMER REPORTING 
AGENCIES: 

None. 
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POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECORDS IN THE SYSTEM: 

STORAGE: 
Records in this system are stored on 

paper and/or in electronic form. 

RETRIEVABILITY: 
Records are retrieved by the name of 

the requester or appellant; the number 
assigned to the request or appeal; and, 
in some instances, the name of the 
attorney representing the requester or 
appellant or the name of the EEOC 
personnel assigned to handle such 
requests and appeals. 

SAFEGUARDS: 
Information in this system is 

safeguarded in accordance with 
applicable laws, rules, and policies, 
including EEOC’s automated systems 
security and access policies. Records 
and electronic equipment are 
maintained in buildings with restricted 
access. The required use of password 
protection identification features and 
other system protection methods also 
restrict access. Access is limited to those 
EEOC officers and employees who have 
an official need for access to perform 
their duties. 

RETENTION AND DISPOSAL: 
Records are retained and disposed of 

in accordance with the National 
Archives and Records Administration’s 
General Records Schedule 14. 

SYSTEM MANAGER(S) AND ADDRESS: 
Director of the field office where the 

Freedom of Information Act or Privacy 
Act request was submitted (see 
Appendix A) or the Legal Counsel, 131 
M Street NE., Washington, DC 20507. 

NOTIFICATION PROCEDURE: 
Inquiries concerning this system of 

records should be addressed to the 
system manager. All inquiries should 
furnish the full name of the individual 
and the mailing address or email 
address to which the reply should be 
mailed. 

RECORD ACCESS PROCEDURES: 
Same as above. 

CONTESTING RECORDS PROCEDURES: 
Same as above. 

RECORD SOURCE CATEGORIES: 
Individuals who submit initial 

requests and administrative appeals 
pursuant to the FOIA and the Privacy 
Act; the agency records searched in the 
process of responding to such requests 
and appeals; EEOC personnel assigned 
to handle such requests and appeals; 
and other agencies or entities that have 

referred to EEOC requests concerning 
EEOC records. 

EEOC–7 

SYSTEM NAME: 
Employee Pay and Leave Records. 

SYSTEM LOCATION: 
All locations listed in Appendix A. 

CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 

Current and former employees of 
EEOC. 

CATEGORIES OF RECORDS IN THE SYSTEM: 
Time and attendance records; leave 

records (includes employee name, 
branch or office, pay period ending, 
leave and overtime used during the pay 
period); requests for leave (earned or 
advance) or leave of absence; requests 
for an authorization of overtime; annual 
attendance record (indicates name, 
social security number, service 
computation date, hours and dates 
worked and taken as leave, pay plan, 
salary and occupation code, grade, leave 
earned and used); thrift savings plan 
participation, deductions for Medicare, 
FICA, taxes, life, health, and long term 
care insurance, union contributions, 
charitable contributions, savings 
allotments and bond issuance and bond 
balance. 

AUTHORITY FOR MAINTENANCE OF THE SYSTEM: 
5 U.S.C. 301; 44 U.S.C. 3101. 

PURPOSE: 
The records in this system are 

maintained in accordance with the 
requirements set forth by statutes, 
regulations and guidance from the 
Office of Personnel Management, the 
General Services Administration, and 
the Thrift Savings Board. They are 
maintained for the purpose of providing 
salaries and other benefits to EEOC 
employees. 

ROUTINE USES OF RECORDS MAINTAINED IN THE 
SYSTEM, INCLUDING CATEGORIES OF USERS AND 
THE PURPOSES OF SUCH USES: 

These records and information in 
these records may be used: 

a. To provide information to a 
congressional office from the record of 
an individual in response to an inquiry 
from the congressional office made at 
the request of the individual. 

b. To provide a copy of an employee’s 
Department of the Treasury Form W–2, 
Wage and Tax Statement, to the state, 
city or other local jurisdiction which is 
authorized to tax the employee’s 
compensation. The record will be 
provided in accordance with a 
withholding agreement between the 
state, city, or other jurisdiction and the 

Department of Treasury pursuant to 5 
U.S.C. 5516, 5517 or 5520, or in 
response to a written request from an 
appropriate official of the taxing 
jurisdiction. The request must include a 
copy of the applicable statute or 
ordinance authorizing the taxation of 
compensation and should indicate 
whether the authority of the jurisdiction 
to tax the employee is based on place of 
residence, place of employment, or 
both. 

c. To disclose copies of executed city 
tax withholding certificates to a city 
pursuant to a withholding agreement 
between the city and the Department of 
the Treasury (5 U.S.C. 5520) in response 
to a written request from an appropriate 
city official. 

d. To disclose the social security 
number only, in the absence of a 
withholding agreement, to a taxing 
jurisdiction that has furnished this 
agency with evidence of its independent 
authority to compel disclosure of the 
social security number, in accordance 
with section 7 of the Privacy Act, 5 
U.S.C. 552a note. 

e. To disclose pertinent information to 
the appropriate federal, state, or local 
agency responsible for investigating, 
prosecuting, enforcing, or implementing 
a statute, rule, regulation, or order, 
where EEOC becomes aware of an 
indication of a violation or potential 
violation of civil or criminal law or 
regulation. 

f. To disclose to an agency in the 
executive, legislative, or judicial branch 
or the District of Columbia’s 
Government information in connection 
with the hiring of an employee, the 
issuance of a security clearance, the 
conducting of a security or suitability 
investigation of an individual, the 
classifying of jobs, the letting of a 
contract, the issuance of a license, grant, 
or other benefits by the requesting 
agency, or the lawful statutory, 
administrative, or investigative purpose 
of the agency to the extent that the 
information is relevant and necessary to 
the requesting agency’s decision. 

g. To disclose to an authorized appeal 
grievance examiner, formal complaints 
examiner, administrative judge, equal 
employment opportunity investigator, 
arbitrator, or other duly authorized 
official engaged in investigation or 
settlement of a grievance, complaint, or 
appeal filed by an employee. 

h. To disclose to the Office of 
Personnel Management in accordance 
with the agency’s responsibility for 
evaluation and oversight of Federal 
personnel management. 

i. To disclose to officers and 
employees of the Department of the 
Interior in connection with 
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administrative services provided to this 
agency under agreement with DOI. 

j. To disclose information to another 
federal agency, to a court, or to a party 
in litigation before a court or in an 
administrative proceeding being 
conducted by a federal agency when the 
government is a party to the judicial or 
administrative proceeding. 

k. To disclose information to the 
Office of Child Support Enforcement, 
Administration for Children and 
Families, Department of Health and 
Human Services Federal Parent Locator 
system (FPLS) and Federal Tax Offset 
system for use in locating individuals 
and identifying their income sources to 
establish paternity, establish and modify 
orders of support and for enforcement 
action. 

l. To disclose information to the 
Office of Child Support Enforcement for 
release to the Social Security 
Administration for verifying social 
security numbers in connection with the 
operation of the FPLS by the Office of 
Child Support Enforcement. 

m. To disclose information to the 
Office of Child Support Enforcement for 
release to the Department of Treasury 
for purposes of administering the 
Earned Income Tax Credit Program 
(Section 32, Internal Revenue Code of 
1986) and verifying a claim with respect 
to employment in a tax return. 

DISCLOSURE TO CONSUMER REPORTING 
AGENCIES: 

Disclosures may be made from this 
system to consumer reporting agencies 
as defined in the Fair Credit Reporting 
Act (15 U.S.C. 1681a(f)) or the Federal 
Claims Collection Act of 1966 (31 U.S.C. 
3701(a)(3)). 

POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECORDS IN THE SYSTEM: 

STORAGE: 

Stored electronically and in file 
folders. 

RETRIEVABILITY: 

Indexed by an assigned employee 
code. 

SAFEGUARDS: 

Access to these records is limited to 
employees whose official duties require 
such access. 

RETENTION AND DISPOSAL: 

The records are destroyed after three 
years. 

SYSTEM MANAGER AND ADDRESS: 

Director of each Commission Office 
(See Appendix A). 

NOTIFICATION PROCEDURE: 
Inquiries concerning this system of 

records should be addressed to the 
system manager. It is necessary to 
furnish the following information: (1) 
Name and (2) mailing address to which 
the response is to be sent. 

RECORD SOURCE CATEGORIES: 
Official personnel folder, data 

submitted by employees and data 
submitted by the offices where the 
individuals are or were employed. 

EEOC–8 

SYSTEM NAME: 
Employee Travel and Reimbursement 

Records. 

SYSTEM LOCATION: 
All locations listed in Appendix A. 

CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 

Current and former employees. 

CATEGORIES OF RECORDS IN THE SYSTEM: 
Includes travel orders, travel 

vouchers, records of travel advances, 
amounts owed the agency by employees 
for travel and other purposes, amounts 
payable to the employee for travel and 
other purposes, payments made to the 
employees for travel and other 
reimbursable transactions, and a record 
of the difference between the cost of 
official travel as estimated in the travel 
order and the amount actually expended 
by the employee. 

AUTHORITY FOR MAINTENANCE OF THE SYSTEM: 
31 U.S.C. 3512, 44 U.S.C. 3101. 

PURPOSE: 
These records are maintained in 

accordance with the General Service 
Administration’s regulations for the 
purpose of allowing EEOC employees to 
travel for official business and 
reimbursing travel expenses. 

ROUTINE USES OF RECORDS MAINTAINED IN THE 
SYSTEM, INCLUDING CATEGORIES OF USERS AND 
THE PURPOSES OF SUCH USES: 

These records and information in 
these records may be used: 

a. To disclose pertinent information to 
the appropriate Federal, State, or local 
agency responsible for investigating, 
prosecuting, enforcing, or implementing 
a statute, rule, regulation, or order, 
where EEOC becomes aware of an 
indication of a violation or potential 
violation of civil or criminal law or 
regulation. 

b. To disclose to an agency in the 
executive, legislative, or judicial branch 
or the District of Columbia’s 
Government, information in connection 
with the hiring of an employee, the 

issuance of a security clearance, the 
conducting of a security or suitability 
investigation of an individual, the 
classifying of jobs, the letting of a 
contract, the issuance of a license, grant, 
or other benefits by the requesting 
agency, or the lawful statutory, 
administrative, or investigative purpose 
of the agency to the extent that the 
information is relevant and necessary to 
the requesting agency’s decision. 

c. To disclose to an authorized appeal 
grievance examiner, formal complaints 
examiner, administrative judge, equal 
employment opportunity investigator, 
arbitrator, or other duly authorized 
official engaged in investigation or 
settlement of a grievance, complaint, or 
appeal filed by an employee. 

d. To disclose to the Office of 
Personnel Management in accordance 
with the agency’s responsibility for 
evaluation and oversight of Federal 
personnel management. 

e. To disclose to officers and 
employees of the Department of the 
Interior in connection with 
administrative services provided to this 
agency under agreement with DOI. 

f. To disclose information to another 
federal agency, to a court, or to a party 
in litigation before a court or in an 
administrative proceeding being 
conducted by a federal agency when the 
government is a party to the judicial or 
administrative proceeding. 

g. To provide information to a 
congressional office from the record of 
an individual in response to an inquiry 
from the congressional office made at 
the request of the individual. 

DISCLOSURE TO CONSUMER REPORTING 
AGENCIES: 

Disclosures may be made from this 
system to consumer reporting agencies 
as defined in the Fair Credit Reporting 
Act (15 U.S.C. 1681a(f)) or the Federal 
Claims Collection Act of 1966 (31 U.S.C. 
3701(a)(3)). 

POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECORDS IN THE SYSTEM: 

STORAGE: 
Stored on prepared forms and 

electronically. 

RETRIEVABILITY: 
Indexed alphabetically by name and/ 

or chronologically by event and name. 
Access to and use of these records is 
limited to those persons whose official 
duties require such access. Personnel 
screening is employed to prevent 
unauthorized disclosure. Files are 
stored electronically and in standard 
cabinets, safes, and secured rooms. 
Access to electronic records is limited, 
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through use of user names and 
passwords, to those whose official 
duties require access. 

RETENTION AND DISPOSAL: 
These records are destroyed in 

accordance with GSA General Records 
Schedule 2. 

SYSTEM MANAGER AND ADDRESS: 
Director, Finance and Systems 

Services Division, Office of the Chief 
Financial Officer, EEOC, 131 M Street 
NE., Washington, DC 20507. 

NOTIFICATION PROCEDURE: 
Employees of the Commission 

wishing to know whether information 
about them is maintained in this system 
of records should address inquiries to 
the Director of the Office where 
employed (see Appendix A). The 
individual should provide his or her full 
name, date of birth, and mailing 
address. 

RECORD ACCESS PROCEDURES: 
Same as above. 

CONTESTING RECORD PROCEDURES: 
Same as above. 

RECORD SOURCE CATEGORIES: 
Bills, receipts, and claims presented 

by employees and original data 
generated by the Commission. 

EEOC–9 

SYSTEM NAME: 
Claims Collection Records. 

SYSTEM LOCATION: 
These records are located in the 

Finance and Systems Services Division, 
Office of Chief Financial Officer, Equal 
Employment Opportunity Commission, 
131 M Street NE., Washington, DC 
20507. 

CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 

Any individual who is indebted to the 
United States as a result of his or her 
interaction or financial activities with 
the Commission or another federal 
agency including, but not limited to, 
any current or former Commission 
employee. 

CATEGORIES OF RECORDS IN THE SYSTEM: 
This system contains: 
Debtor Files. These files contain 

information and evidence on the 
identity and location of the individual 
who is subject to a claim, the origin and 
amount of the indebtedness, decisions 
and determinations regarding a claim, 
actions taken to collect a claim, and the 
results of those actions. Depending on 
the status of a claim, a case file may 

include such records as documents 
evidencing indebtedness, written 
demands for payment, required notices, 
financial statements, medical disability 
statements, agency investigative reports, 
credit reports, written agreements for 
payment, intra-agency and inter-agency 
memoranda of consultation and opinion 
on the collection action, documentation 
resulting from a hearing, requests for 
waiver, requests for reconsideration, 
written determinations and decisions, 
certifications of indebtedness by this or 
another agency, counterclaims, 
judgments, and documents evidencing 
payment or compromise of the debt. 

AUTHORITY FOR MAINTENANCE OF THE SYSTEM: 

5 U.S.C. 301, 5514, 5522, 5584, 5705, 
5724(f); 15 U.S.C. 1692; 26 U.S.C. 6331; 
31 U.S.C. 3701, 3702, 3711, 3716, 3717, 
3718, 3719; 44 U.S.C. 3101; 4 CFR parts 
91–93, 101–105. 

PURPOSE: 

This system is maintained for the 
purpose of collecting debts owed the 
United States by individuals as a result 
of their interaction with the 
Commission or another federal agency. 
The debts are collected in accordance 
with the Commission’s regulatory debt 
collection procedures, which include 
salary offset, administrative offset, 
Federal income tax refund offset, and 
wage garnishment. 

ROUTINE USES OF RECORDS MAINTAINED IN THE 
SYSTEM, INCLUDING CATEGORIES OF USERS AND 
THE PURPOSES OF SUCH USES: 

These records and information in 
these records may be used: 

a. To disclose information to 
appropriate officials and employees of 
the Department of Justice for the 
purposes of litigation and forced 
collection on administratively 
uncollected debts. 

b. To disclose information to 
appropriate officials of the Department 
of the Treasury and the Office of 
Management and Budget to provide 
reports on debt collection activities. 

c. To disclose information to another 
federal agency for the purpose of 
collecting a debt owed to the 
Commission by an individual through 
EEOC’s debt collection procedures 
undertaken by the other agency upon 
proper certification or evidence of the 
debt owed from the Commission. 

d. To disclose information to another 
federal agency for the purpose of 
collecting a debt owed to that agency by 
an individual through EEOC’s debt 
collection procedures undertaken by the 
Commission upon proper certification 
or evidence of the debt owed from the 
other agency. 

e. To disclose a debtor’s name and 
identification number to the Secretary of 
the Treasury or his or her designee for 
the purpose of obtaining the debtor’s 
mailing address from the IRS. 

f. To provide information to a 
congressional office from the record of 
an individual in response to an inquiry 
from the congressional office made at 
the request of the individual. 

g. To disclose pertinent information to 
the appropriate federal, state, or local 
agency responsible for investigating, 
prosecuting, enforcing, or implementing 
a statute, rule, regulation, or order, 
where EEOC becomes aware of an 
indication of a violation or potential 
violation of civil or criminal law or 
regulation. 

h. To disclose to an agency in the 
executive, legislative, or judicial branch 
or the District of Columbia’s government 
in response to its request, or at the 
initiation of the agency maintaining the 
records, information in connection with 
the hiring of an employee, the issuance 
of a security clearance, the conducting 
of a security or suitability investigation 
of an individual, the classifying of jobs, 
the letting of a contract, the issuance of 
a license, grant, or other benefit by the 
requesting agency, or the lawful 
statutory, administrative, or 
investigative purpose of the agency to 
the extent that the information is 
relevant and necessary to the requesting 
agency’s decision. 

i. To disclose to officers and 
employees of the Department of the 
Interior Business Center, in connection 
with administrative services provided to 
this agency under agreement with DOI. 

POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECORDS IN THE SYSTEM: 

STORAGE: 
These records are maintained in file 

folders and electronically. 

RETRIEVABILITY: 

These records are indexed by the 
name of the individual. 

SAFEGUARDS: 

Records are maintained and stored in 
file cabinets in a secured area and 
electronically to which only authorized 
personnel have access. Access to and 
use of these records is limited to those 
persons whose official duties require 
such access. 

RETENTION AND DISPOSAL: 
Individual case files are usually 

retained for two years after the claim is 
collected. Case records on individuals 
whose delinquent debts are reported to 
consumer reporting agencies are 
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retained indefinitely. Other case files 
may be maintained for a period up to 
ten years. IRS Mailing Address Index on 
any individual is not maintained 
beyond six years. 

SYSTEM MANAGER AND ADDRESS: 
Director, Finance and Systems 

Services Division, Office of Chief 
Financial Officer Equal Employment 
Opportunity Commission, 131 M Street 
NE., Washington, DC 20507. 

NOTIFICATION PROCEDURES: 
Under the Debt Collection Act, 

individuals are notified if claims 
collection records are maintained on 
them in accordance with statutory 
procedures for debt collection. 
Individuals may also contact the System 
Manager in order to obtain notification 
of claims collection records on 
themselves. 

Individuals must provide their full 
names under which records may be 
maintained, and a mailing address to 
which a reply should be sent. 

RECORD ACCESS PROCEDURES: 
Same as above. 

CONTESTING RECORD PROCEDURES: 
Same as above. 

RECORD SOURCE CATEGORIES: 
Information in this system of records 

is provided by or from: 
a. The individual on whom the record 

is maintained; 
b. Other Federal agencies; 
c. Personnel, payroll, travel records, 

contract records, or other records; 
d. Administrative hearings; 
e. Court records. 

EEOC–10 

SYSTEM NAME: 
Grievance Records. 

SYSTEM LOCATION: 
These records are located in the Office 

of the Chief Human Capital Officer, 
Equal Employment Opportunity 
Commission, 131 M Street NE., 
Washington, DC 20507, and in other 
headquarter offices and offices in the 
field where the grievances were filed 
(see Appendix A). 

CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 

Current or former EEOC employees 
who have submitted grievances to the 
EEOC, or pursuant to a negotiated 
procedure. 

CATEGORIES OF RECORDS IN THE SYSTEM: 
The system contains all documents 

related to the grievance, including 
statements of witnesses, reports of 

interviews and hearings, examiners’ 
findings and recommendations, a copy 
of the original and final decision, and 
related correspondence and exhibits. 
This system includes files and records 
of internal grievance and arbitration 
systems that EEOC has or may establish 
through negotiations with recognized 
labor organizations. 

AUTHORITY FOR MAINTENANCE OF THE SYSTEM: 

5 U.S.C. 301; 44 U.S.C. 3101; 5 U.S.C. 
7121. 

PURPOSE: 

These records result from EEOC 
employees’ grievances, filed under the 
Commission’s administrative grievance 
procedures or the formal grievance 
procedures contained in section 7121 of 
the Civil Service Reform Act. 

ROUTINE USES OF RECORDS MAINTAINED IN THE 
SYSTEM, INCLUDING CATEGORIES OF USERS AND 
THE PURPOSES OF SUCH USES: 

These records and information in 
these records may be used: 

a. To disclose information to any 
source from which additional 
information is requested in the course of 
processing a grievance, to the extent 
necessary to identify the individual, 
inform the source of the purpose(s) of 
the request, and identify the type of 
information requested. 

b. To disclose pertinent information 
to the appropriate federal, state, or local 
agency responsible for investigating, 
prosecuting, enforcing, or implementing 
a statute, rule, regulation, or order, 
where EEOC becomes aware of an 
indication of a violation or potential 
violation of civil or criminal law or 
regulation. 

c. To disclose to an agency in the 
executive, legislative, or judicial branch 
or the District of Columbia’s 
government, information in connection 
with the hiring of an employee, the 
issuance of a security clearance, the 
conducting of a security or suitability 
investigation of an individual, the 
classifying of jobs, the letting of a 
contract, the issuance of a license, grant, 
or other benefits by the requesting 
agency, or the lawful statutory, 
administrative, or investigative purpose 
of the agency to the extent that the 
information is relevant and necessary to 
the requesting agency’s decision. 

d. To disclose information to another 
federal agency, to a court, or to a party 
in litigation before a court or in an 
administrative proceeding being 
conducted by a federal agency when the 
government is a party to the judicial or 
administrative proceeding. 

e. To provide information to a 
congressional office from the record of 

an individual in response to an inquiry 
from that congressional office made at 
the request of that individual. 

f. To disclose to an authorized appeal 
grievance examiner, formal complaints 
examiner, administrative judge, equal 
employment opportunity investigator, 
arbitrator, or other duly authorized 
official engaged in investigation or 
settlement of a grievance, complaint, or 
appeal filed by an employee. 

g. To disclose in response to a request 
for discovery or for appearance of a 
witness, information that is relevant to 
the subject matter involved in a pending 
judicial or administrative proceeding. 

h. To provide information to officials 
of labor organizations recognized under 
the Civil Service Reform Act when 
relevant and necessary to their duties of 
exclusive representation concerning 
personnel policies, practices, and 
matters affecting work conditions. 

POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECORDS IN THE SYSTEM: 

STORAGE: 
These records are maintained in file 

folders and electronically. 

RETRIEVABILITY: 
These records are retrieved by 

grievance numbers and the names of the 
individuals on whom they are 
maintained. 

SAFEGUARDS: 
These records are maintained in 

lockable metal filing cabinets to which 
only authorized personnel have access. 
Access to electronic records is limited, 
through use of usernames and 
passwords, to those whose official 
duties require access. 

RETENTION AND DISPOSAL: 
These records are shredded or burned 

3 years after closing the case. 

SYSTEM MANAGER AND ADDRESS: 
If the grievance is pending at or was 

never raised beyond the Step 1 or Step 
2 level, the system manager is the office 
director, administrative officer, or 
district resource manager. (See 
Appendix A.) For grievances that were 
raised beyond Step 2, the system 
manager is the Chief Human Capital 
Officer, EEOC, 131 M Street NE., 
Washington, DC 20507. 

NOTIFICATION PROCEDURES: 
It is required that individuals 

submitting grievances be provided a 
copy of the record under the grievance 
process. They may, however, contact the 
agency personnel or designated office 
where the action was processed 
regarding the existence of such records 
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regarding them. They must furnish the 
following information for their records 
to be located and identified: (a) Name; 
(b) approximate date of closing of the 
case and kind of action taken; (c) 
organizational component involved. 

RECORDS ACCESS PROCEDURES: 
Same as above. 

CONTESTING RECORD PROCEDURES: 
Same as above. 

RECORD SOURCE CATEGORIES: 
Information in this system of records 

is provided: 
a. By the individual on whom the 

record is maintained; 
b. By testimony of witnesses; 
c. By agency officials; 
d. From related correspondence from 

organizations or persons. 

EEOC–11 

SYSTEM NAME: 
Records of Adverse Actions Against 

Nonpreference Eligibles in the Excepted 
Service. 

SYSTEM LOCATION: 
These records are located in Office of 

Chief Human Capital Officer, Equal 
Employment Opportunity Commission, 
131 M Street NE., Washington, DC 
20507 or in the headquarters and offices 
in the field in which the actions have 
been taken. 

CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 

Current or former nonpreference- 
eligible, excepted service Equal 
Employment Opportunity Commission 
(EEOC) employees against whom an 
adverse action has been proposed or 
taken and who have not completed two 
years of current and continuous service 
in the same or similar positions. [This 
system covers only those adverse action 
files not covered by OPM/GOVT–3.] 

CATEGORIES OF RECORDS IN THE SYSTEM: 
This system contains records and 

documents on the processing of adverse 
actions for employees who are 
nonpreference eligible in the excepted 
service and who do not have two years 
of continuous service in their positions. 
The records include copies of the notice 
of proposed action, materials relied on 
by the agency to support the reasons in 
the notice, replies by the employee, 
statements of witnesses, reports, and 
agency decisions. 

AUTHORITY FOR MAINTENANCE OF THE SYSTEM: 
44 U.S.C. 3101. 

PURPOSE: 
These records result from the 

proposal, processing, and 

documentation of adverse actions taken 
by the Commission against 
nonpreference-eligible, excepted service 
EEOC employees. 

ROUTINE USES OF RECORDS MAINTAINED IN THE 
SYSTEM, INCLUDING CATEGORIES OF USERS AND 
THE PURPOSES OF SUCH USES: 

These records and information in 
records may be used: 

a. To provide information to officials 
of labor organizations recognized under 
5 U.S.C. Chapter 71 when relevant and 
necessary to their duties of exclusive 
representation concerning personnel 
policies, practices, and matters affecting 
work conditions. 

b. To disclose pertinent information 
to the appropriate federal, state, or local 
agency responsible for investigating, 
prosecuting, enforcing, or implementing 
a statute, rule, regulation, or order, 
when the EEOC becomes aware of an 
indication of a violation or potential 
violation of civil or criminal law or 
regulation. 

c. To disclose information to any 
source from which additional 
information is requested for processing 
any of the covered actions or in regard 
to any appeal or administrative review 
procedure, to the extent necessary to 
identify the individual, inform the 
source of the purpose(s) of the request, 
and identify the type of information 
requested. 

d. To disclose information to a federal 
agency, in response to its request, in 
connection with the hiring or retention 
of an employee, the issuance of a 
security clearance, the conducting of a 
security or suitability investigation of an 
individual, or the classifying of jobs, to 
the extent that the information is 
relevant and necessary to the requesting 
agency’s decision on the matter. 

e. To provide information to a 
congressional office from the record of 
an individual in response to an inquiry 
from that congressional office made at 
the request of that individual. 

f. To disclose information to another 
federal agency, to a court, or to a party 
in litigation before a court or in an 
administrative proceeding being 
conducted by a federal agency when the 
government is a party to the judicial or 
administrative proceeding. 

g. To disclose, in response to a request 
for discovery or for appearance of a 
witness, information that is relevant to 
the subject matter involved in a pending 
judicial, or administrative proceeding. 

h. To disclose to an authorized appeal 
grievance examiner, formal complaints 
examiner, administrative judge, equal 
employment opportunity investigator, 
arbitrator, or other duly authorized 
official engaged in the investigation or 

settlement of a grievance, complaint, or 
appeal filed by an employee. 

POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, SAFEGUARDING, RETAINING, AND 
DISPOSING OF RECORDS IN THE SYSTEM: 

STORAGE: 
These records are maintained in file 

folders and electronically. 

RETRIEVABILITY: 
These records are retrieved by the 

names of the individuals on whom they 
are maintained. 

SAFEGUARDS: 
These records are maintained in 

locked metal filing cabinets to which 
only authorized personnel have access. 
Access to electronic records is limited, 
through use of usernames and 
passwords, to those whose official 
duties require access. 

RETENTION AND DISPOSAL: 
Records documenting an adverse 

action are disposed of 4 years after the 
closing of the case. 

SYSTEM MANAGER AND ADDRESS: 
Chief Human Capital Officer, and 

Directors of offices in the field (see 
Appendix A). 

NOTIFICATION PROCEDURES: 
Individuals receiving notice of a 

proposed action are provided access to 
all documents supporting the notice. 
They may also contact the personnel 
office where the action was processed 
regarding the existence of such records 
on them. They must furnish the 
following information for their records 
to be located and identified: 

a. Name 
b. Approximate date of closing of case 

and kind of action taken 
c. Organizational component 

involved. 

RECORD ACCESS PROCEDURES: 
Same as above. 

CONTESTING RECORD PROCEDURES: 
Same as above. 

RECORD SOURCE CATEGORIES: 
Information in this system of records 

is provided: 
a. By the individual on whom the 

record is maintained 
b. By witnesses 
c. By agency officials. 

EEOC–12 

SYSTEM NAME: 
Telephone Call Detail Records. 

SYSTEM LOCATION: 
Telecommunications Manager, 

Customer Services Management 
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Division, Office of Information 
Technology, EEOC, 131 MM Street NE., 
Washington DC 20507, and each office 
in the field listed in Appendix A. 

CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 

Individuals (generally EEOC 
employees) who made telephone calls 
from EEOC telephones, individuals who 
received telephone calls from, or 
charged to, EEOC telephones., and 
individuals who are assigned U.S. 
government phone cards by EEOC. 

CATEGORIES OF RECORDS IN THE SYSTEM: 
Records relating to the use of EEOC 

telephones and government phone cards 
to make calls; records indicating the 
assignment of telephone numbers to 
employees; records relating to the 
location of telephones. 

AUTHORITY FOR MAINTENANCE OF THE SYSTEM: 
44 U.S.C. 3101. 

PURPOSE: 
These records are maintained for the 

purpose of keeping an account of 
telephone calls made from EEOC 
telephones and ensuring that phone 
calls and card charges are made for 
official business only. 

ROUTINE USES OF RECORDS MAINTAINED IN THE 
SYSTEM, INCLUDING CATEGORIES OF USERS AND 
THE PURPOSES OF SUCH USES: 

These records and information from 
these records may be used: 

a. To provide information to a 
congressional office from the record of 
an individual in response to an inquiry 
from that congressional office made at 
the request of that individual. 

b. To disclose to representatives of the 
General Services Administration or the 
National Archives and Records 
Administration who are conducting 
records management inspections under 
the authority of 44 U.S.C. 2904 and 
2906. 

c. To disclose information to another 
federal agency, to a court, or to a party 
in litigation before a court or in an 
administrative proceeding being 
conducted by a federal agency when the 
government is a party to the judicial or 
administrative proceeding. 

d. To disclose pertinent information 
to the appropriate federal, state, or local 
agency responsible for investigating, 
prosecuting, enforcing, or implementing 
a statute, rule, regulation, or order, 
where the disclosing agency becomes 
aware of an indication of a violation or 
potential violation of civil or criminal 
law or regulation. 

e. To disclose to an agency in the 
executive, legislative, or judicial branch 
or the District of Columbia’s government 

in response to its request, or at the 
initiation of the EEOC, information in 
connection with the hiring of an 
employee, the issuance of a security 
clearance, the conducting of a security 
or suitability investigation of an 
individual, the classifying of jobs, the 
letting of a contract, the issuance of a 
license, grant or other benefits by the 
requesting agency, or the lawful 
statutory, administrative, or 
investigative purpose of the agency to 
the extent that the information is 
relevant and necessary to the requesting 
agency’s decision. 

f. To disclose to a telecommunications 
company providing telecommunications 
support to permit servicing the account. 

POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECORDS IN THE SYSTEM: 

STORAGE: 
These records are maintained in file 

folders and electronically. 

RETRIEVABILITY: 
Records are retrieved by employee 

name or identification number and by 
name of recipient of telephone call or 
telephone number. 

SAFEGUARDS: 
Records are maintained and stored in 

file cabinets in a secured area to which 
only authorized personnel have access. 
Access to electronic records is limited, 
through use of usernames and 
passwords, to those whose official 
duties require access. 

RETENTION AND DISPOSAL: 
Records are disposed of as provided 

in the National Archives and Records 
Administration’s General Records 
Schedule 12. 

SYSTEM MANAGER AND ADDRESS: 
Telecommunications Manager, 

Customer Services Management 
Division, Office of Information 
Technology, EEOC, 131M Street NE., 
Washington DC, 20507 and the Directors 
of the field offices listed in Appendix A. 

NOTIFICATION PROCEDURES: 
Inquiries concerning this system of 

records should be addressed to the 
system manager. It is necessary to 
provide the following information: (1) 
Name; (2) telephone number (office 
number if Commission employee); (3) 
mailing address to which response is to 
be sent. 

RECORD ACCESS PROCEDURES: 
Same as above. 

CONTESTING RECORD PROCEDURES: 
Same as above. 

RECORD SOURCE CATEGORIES: 
Telephone assignment records; call 

detail listings; results of administrative 
inquiries relating to assignment of 
responsibilities for placement of specific 
local and long distance calls. on 
government phone card bills 

EEOC–13 

SYSTEM NAME: 
Employee Identification Cards. 

SYSTEM LOCATION: 
Operations Services Division, Office 

of the Chief Human Capital Officer, 
EEOC, 131 M Street NE., Washington 
DC 20507, and each of the field offices 
in Appendix A. 

CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 

Current EEOC employees, and other 
individuals who require regular, 
ongoing access to EEOC facilities or 
information technology systems 
including, but not limited to, federal 
employees, contractors, interns, 
volunteers, and individuals formerly in 
any of these positions. This system does 
not apply to occasional or short-term 
visitors. 

CATEGORIES OF RECORDS IN THE SYSTEM: 
Records maintained on individuals 

issued identification cards, including 
Personal Identification Verification 
(PIV) cards, by EEOC include the 
following information: Full name; 
signature; social security number; date 
of birth; photograph; fingerprints; hair 
color; eye color; height; weight; office of 
assignment; telephone number; copy of 
background investigation form; card 
issue and expiration dates; personal 
identification number; results of 
background investigation; PIV request 
form; PIV registrar approval signature; 
PIV card serial number; and a list of all 
persons who possess current 
identification cards. In addition, for 
office locations permitting access by 
proximity cards, numbered proximity 
cards and a list of all persons with their 
assigned proximity card numbers, all 
doors controlled by the proximity cards, 
and all persons permitted access to each 
door. 

AUTHORITY FOR MAINTENANCE OF SYSTEM: 
44 U.S.C. 3101; 41 CFR 101–20.3. 

5 U.S.C. 301; Federal Information 
Security Act (Pub. L. 104–106, 5113); 
Electronic Government Act (Pub. L. 
104–347, 203); Homeland Security 
Presidential Directive (HSPD) 12, Policy 
for Common Identification Standard for 
Federal Employees and Contractors, 
August 27, 2004; and Office of 
Personnel Management Memorandum, 
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Final Credentialing Standards for 
Issuing Personal Identity Verification 
Cards under HSPD–12, July 31, 2008. 

PURPOSE: 
These records are maintained for the 

purpose of ensuring that EEOC offices 
and information systems are secure and 
that only authorized individuals have 
access to those offices and systems. 

ROUTINE USES OF RECORDS MAINTAINED IN THE 
SYSTEM, INCLUDING CATEGORIES OF USERS AND 
THE PURPOSES OF SUCH USES: 

These records and information from 
these records may be used: 

a. To provide information to a 
congressional office from the record of 
an individual in response to an inquiry 
from that congressional office made at 
the request of that individual. 

b. To disclose to other government 
agencies and to the public whether an 
individual is a current employee of the 
EEOC. 

c. To disclose information to another 
federal agency, to a court, or to a party 
in litigation before a court or in an 
administrative proceeding being 
conducted by a federal agency when the 
government is a party to the judicial or 
administrative proceeding. 

d. To disclose pertinent information 
to the appropriate federal, state, or local 
agency responsible for investigating, 
prosecuting, enforcing, or implementing 
a statute, rule, regulation, or order, 
where EEOC becomes aware of an 
indication of a violation or potential 
violation of civil or criminal law or 
regulation. 

e. To disclose information to agency 
contractors who have been engaged to 
assist the agency in the performance of 
a contract or other activity related to 
this system of records and who need to 
have access to the records in order to 
perform their activity. 

f. To notify another federal agency 
when, or verify whether, a PIV card is 
no longer valid. 

POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECORDS IN THE SYSTEM: 

STORAGE: 
These records are maintained in paper 

files and in electronic media. 

RETRIEVABILITY: 
Records are retrieved by name, social 

security number, other ID number, PIV 
card serial number, photograph, or 
fingerprint. 

SAFEGUARDS: 
Records are maintained and stored in 

file cabinets in a secured area to which 
only authorized personnel have access. 
Access to electronic records is limited, 

through use of usernames and 
passwords, to those whose official 
duties require access. 

RETENTION AND DISPOSAL: 
Records are destroyed not later than 

five years after the separation or transfer 
of the employee. In accordance with 
HSPD–12, PIV cards are deactivated 
within 18 hours of cardholder 
separation, loss of card, or expiration. 
The information on PIV cards is 
maintained in accordance with General 
Records Schedule 11, Item 4. PIV cards 
are destroyed by cross-cut shredding no 
later than 90 days after deactivation. 

SYSTEM MANAGER AND ADDRESS: 
Director, Operations Services 

Division, Office of the Chief Human 
Capital Officer, EEOC, 131 M Street NE., 
Washington DC 20507, and the Directors 
of the field offices listed in Appendix A. 

NOTIFICATION PROCEDURES: 
Inquiries concerning this system of 

records should be addressed to the 
system manager. It is necessary to 
provide the following information: (1) 
Name; (2) date of birth; and (3) mailing 
address to which the response is to be 
sent. 

RECORD ACCESS PROCEDURES: 
Same as above. 

CONTESTING RECORD PROCEDURES: 
Same as above. 

RECORD SOURCE CATEGORIES: 
Information contained in this system 

is obtained from the employee or 
contractor; other federal agencies; 
contract employer; or former employer. 

EEOC–14 

Reserved 

EEOC–15 

SYSTEM NAME: 
Internal Harassment Inquiries. 

SYSTEM LOCATION: 
Office of the Chief Human Capital 

Officer, Equal Employment Opportunity 
Commission, 131 M Street NE., 
Washington, DC 20507. 

CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 

Current or former EEOC employees, 
contractors, applicants, interns, and 
volunteers who have submitted 
complaints or reports of harassment 
under EEOC Order 560.005, Prevention 
and Elimination of Harassment in the 
Workplace, and current and former 
EEOC employees, contractors, 
applicants, interns, and volunteers who 
have been accused of harassment under 
that Order. 

CATEGORIES OF RECORDS IN THE SYSTEM: 

The system contains all documents 
related to a complaint or report of 
harassment, including statements of 
witnesses, reports of interviews, 
investigator’s and Coordinator’s findings 
and recommendations, final decisions 
and corrective action taken, and related 
correspondence and exhibits. 

AUTHORITY FOR MAINTENANCE OF THE SYSTEM: 

29 U.S.C. 633a; 29 U.S.C. 791; 42 
U.S.C. 2000e–16; 44 U.S.C. 3101; Exec. 
Order No. 11478, 34 FR 12985; Exec. 
Order No. 13087, 63 FR 30097. 

PURPOSE: 

These records are maintained for the 
purpose of conducting internal 
investigations into allegations of 
harassment brought by current or former 
EEOC employees, contractors, 
applicants, interns, and volunteers and 
taking appropriate action in accordance 
with EEOC Order 560.005. 

ROUTINE USES OF RECORDS MAINTAINED IN THE 
SYSTEM, INCLUDING CATEGORIES OF USERS AND 
THE PURPOSES OF SUCH USES: 

These records and information in 
these records may be used: 

a. To disclose information as 
necessary to any source from which 
additional information is requested in 
the course of processing a complaint or 
report of harassment made pursuant to 
EEOC Order 560.005. 

b. To disclose pertinent information 
to the appropriate federal, state, or local 
agency responsible for investigating, 
prosecuting, enforcing, or implementing 
a statute, rule, regulation, or order, 
when the EEOC becomes aware of an 
indication of a violation or potential 
violation of civil or criminal law or 
regulation. 

c. To disclose information to another 
federal agency, to a court, or to a party 
in ligation before a court or in an 
administrative proceeding being 
conducted by a federal agency when the 
government is a party to the judicial or 
administrative proceeding. 

d. To provide information to a 
congressional office from the record of 
an individual in response to an inquiry 
from that congressional office made at 
the request of that individual. 

e. To disclose to an authorized appeal 
grievance examiner, formal complaints 
examiner, administrative judge, equal 
employment opportunity investigator, 
arbitrator, or other duly authorized 
official engaged in investigation or 
settlement of a grievance, complaint, or 
appeal filed by an employee. 

f. To disclose to the individual who 
filed the complaint or report of 
harassment and to the alleged harasser 
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the outcome of any inquiry that may 
have been conducted and of 
disciplinary and corrective steps taken. 

g. To provide to officials of labor 
organizations recognized under the Civil 
Service Reform Act information to 
which they are statutorily entitled when 
relevant and necessary to their duties of 
exclusive representation concerning 
personnel policies, practices, and 
matters affecting work conditions. 

h. To provide to the alleged harasser 
information in the event of a 
disciplinary hearing. 

POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECORDS IN THE SYSTEM: 

STORAGE: 
These records are maintained in file 

folders and electronically. 

RETRIEVABILITY: 
These records are cross-indexed by 

the name of the individual who files a 
complaint or report of harassment, the 
name of the alleged victim of 
harassment, if any, and the name of the 
alleged harasser. The records may be 
retrieved by any of the above three 
indexes. 

SAFEGUARDS: 
The records are maintained in locked 

metal filing cabinets to which only 
authorized personnel have access. 
Access to electronic records is limited, 
through use of logins and passwords, to 
those whose official duties require 
access. 

RETENTION AND DISPOSAL: 
These records are maintained for one 

year after the complaint or report of 
harassment is closed and then 
transferred to the Federal Records 
Center where they are destroyed after 
three years. 

SYSTEM MANAGER(S) AND ADDRESS: 
Harassment Coordinator, Office of 

Chief Human Capital Officer, EEOC, 131 
M Street NE., Washington, DC 20507. 

SYSTEM EXEMPTED FROM CERTAIN PROVISIONS 
OF THE ACT: 

This system is exempt under 5 U.S.C. 
552a(k)(2) from subsections (c)(3), (d), 
(e)(1), (e)(4)(G), (e)(4)(H), (e)(4)(I) and (f) 
of the Act. 

EEOC–16 

SYSTEM NAME: 
Office of Inspector General 

Investigative Files. 

SYSTEM LOCATION: 
Office of Inspector General (OIG), 

Equal Employment Opportunity 
Commission, 131 M Street NE., 
Washington, DC 20507. 

CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 

Individuals who are subjects of 
investigations by the Office of Inspector 
General relating to the programs and 
operations of the Equal Employment 
Opportunity Commission. Subject 
individuals include, but are not limited 
to, current and former employees; 
current and former agents or employees 
of contractors and subcontractors in 
their personal capacity, where 
applicable; and other individuals whose 
actions affect the EEOC, its programs or 
operations. 

CATEGORIES OF RECORDS IN THE SYSTEM: 
Correspondence relating to the 

investigation; internal staff memoranda; 
copies of subpoenas issued during the 
investigation, affidavits, statements from 
witnesses, transcripts of testimony taken 
during the investigation, and 
accompanying exhibits; documents, 
notes, investigative notes, staff working 
papers, draft materials, and other 
documents and records relating to the 
investigation; opening reports, progress 
reports, and closing reports; video and 
audio recordings; and other 
investigatory information or data 
relating to the alleged or suspected 
criminal, civil, or administrative 
violations or similar wrongdoing by 
subject individuals. 

AUTHORITY FOR MAINTENANCE OF THE SYSTEM: 
The Inspector General Act of 1978, as 

amended, 5 U.S.C. App. 3. 

PURPOSES: 
Pursuant to the Inspector General Act 

of 1978, as amended, this system of 
records is maintained for the purpose of: 
(1) Documenting the conduct and 
outcome of investigations by the OIG 
and other investigative agencies 
regarding EEOC programs and 
operations; (2) reporting the results of 
investigations to other Federal agencies, 
other public authorities or professional 
organizations which have the authority 
to bring criminal prosecutions, or civil 
or administrative actions, or to impose 
other disciplinary sanctions; (3) 
maintaining a record of the activities 
which were the subject of 
investigations; (4) reporting 
investigative findings to other 
components of EEOC for their use in 
operating and evaluating their programs 
or operations, and in the imposition of 
civil or administrative sanctions; (5) 
coordinating relationships with other 
Federal agencies, state and local 
governmental agencies and 
nongovernmental entities in matters 
relating to the statutory responsibilities 
of the OIG; and (6) acting as a repository 

and source for information necessary to 
fulfill the reporting requirements of the 
Inspector General Act, 5 U.S.C. App. 3. 

ROUTINE USES OF RECORDS MAINTAINED IN THE 
SYSTEM, INCLUDING CATEGORIES OF USERS AND 
PURPOSES OF SUCH USES: 

a. To disclose pertinent information to 
the appropriate federal, state, or local 
agency responsible for investigating, 
prosecuting, enforcing, or implementing 
a statute, rule, regulation or order, 
where the EEOC becomes aware of an 
indication of a violation or potential 
violation of civil or criminal law or 
regulation. 

b. To disclose information to any 
source, private or governmental, to the 
extent necessary to secure from such 
source information relevant to and in 
furtherance of a legitimate OIG 
investigation, audit, evaluation, or other 
inquiry. 

c. To disclose information to agencies, 
offices or establishments of the 
executive, legislative, or judicial 
branches of the Federal or state 
governments: 

(1) Where such agency, office, or 
establishment has an interest in an 
individual for employment purposes, 
including a security clearance or 
determination as to access to classified 
information, and needs to evaluate the 
individual’s qualifications, suitability, 
or loyalty to the United States 
Government, or access to classified 
information or restricted areas, or 

(2) Where such agency, office, or 
establishment conducts an investigation 
of the individual for purposes of 
granting a security clearance, or for 
making a determination of 
qualifications, suitability or loyalty to 
the United States Government, or access 
to classified information or restricted 
areas, or 

(3) Where the records or information 
in those records is relevant and 
necessary to a decision with regard to 
the hiring or retention of an employee 
or disciplinary or other administrative 
action concerning an employee. 

d. To disclose information to another 
federal agency, to a court, or to a party 
in litigation before a court or in an 
administrative proceeding being 
conducted by a federal agency when the 
government is a party to the judicial or 
administrative proceeding. 

e. To disclose information to a 
Congressional office from the record of 
an individual in response to an inquiry 
from the Congressional office made at 
the written request of that individual. 

f. To private contractors who have 
been retained by OIG to perform any 
functions or analyses that facilitate or 
are relevant to an OIG investigation, 
audit, inspection, or inquiry. 
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g. To disclose information to 
authorized officials of the Council of 
Inspectors General for Integrity and 
Efficiency (CIGIE), the Department of 
Justice, and the Federal Bureau of 
Investigation for the purpose of 
conducting qualitative assessment 
reviews of the Office of Inspector 
General’s investigative operations. 

h. To disclose information to 
authorized officials of the CIGIE for 
their preparation of reports to the 
President and Congress on the activities 
of the Inspectors General. 

i. To disclose to an agency, 
organization or individual for the 
purpose of performing audit or oversight 
operations as authorized by law, 
including peer reviews, but only such 
information as is necessary and relevant 
to such audit or oversight operation.’’ 

POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECORDS IN THE SYSTEM: 

STORAGE: 

Information in this system is stored 
manually in file folders and 
electronically. 

RETRIEVABILITY: 

The records are retrieved by the name 
of the subject of the investigation or by 
a unique control number assigned to 
each investigation. 

SAFEGUARDS: 

Information is stored in locked file 
cabinets in a secured space. Access to 
electronic records is limited through the 
use of logins and passwords to those 
whose official duties require access. 

RETENTION AND DISPOSAL: 

Records are held for five (5) years and 
then retired to the Federal Records 
Center. 

SYSTEM MANAGER AND ADDRESS: 

Inspector General, Equal Employment 
Opportunity Commission, P.O. Box 
18858, Washington, DC 20036–8858. 

SYSTEM EXEMPTED FROM CERTAIN PROVISIONS 
OF THE ACT: 

Specific: Pursuant to 5 U.S.C. 
552a(k)(2) the Office of Inspector 
General Investigative Files are exempt 
from subsections (c)(3), (d)(1), (d)(2) and 
(e)(1) of the Privacy Act. 

General: Pursuant to 5 U.S.C. 
552a(j)(2), investigatory materials 
compiled for criminal law enforcement 
in the Office of Inspector General 
Investigative Files are exempt from 
subsections (c)(3), (d)(1), (d)(2), (e)(1), 
(e)(2), and (e)(3) of the Privacy Act. 

EEOC–17 

SYSTEM NAME: 

Defensive Litigation Files. 

SYSTEM LOCATION: 

External Defensive Litigation Files are 
located in the Office of Legal Counsel, 
Equal Employment Opportunity 
Commission, 131 M Street NE., 
Washington, DC 20507. Internal 
Defensive Litigation Files are located in 
the Office of General Counsel, Equal 
Employment Opportunity Commission, 
131 M Street NE., Washington, DC 
20507. 

CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 

Individuals who have filed civil or 
administrative litigation against EEOC 
and individuals who have given sworn 
testimony, affidavits, or declarations 
under penalty of perjury in such 
actions. External cases are brought by 
members of the public; internal cases 
are brought by applicants, current, and 
former EEOC employees. 

CATEGORIES OF RECORDS IN THE SYSTEM: 

This system contains all documents 
related to external and internal litigation 
brought against the Commission. These 
records include: 

a. Documents submitted or filed by 
plaintiffs, grievants, and EEO 
complainants to prosecute civil or 
administrative litigation against the 
EEOC, such as complaints, grievances, 
unfair labor practice claims, motions, 
and briefs. 

b. Documents submitted by the EEOC 
to defend the action against it such as 
an answer to a civil complaint or a 
motion to dismiss or for summary 
judgment, and a reply to an 
administrative EEO complaint, 
grievance, or unfair labor practice. 

c. Administrative determinations at 
issue in the litigation such as final 
agency EEO decisions, final grievance 
decisions, final decisions on personnel 
actions, final agency administrative 
dispositions of tort claims, and agency 
determinations under the Freedom of 
Information Act. 

d. Discovery and investigatory 
materials such as witness statements, 
affidavits, declarations under penalty of 
perjury, correspondence, records, 
exhibits, and other documentary 
evidence. 

e. Litigation materials, such as 
attorney work product, attorney notes, 
hearing transcripts, legal memoranda, 
and related correspondence and 
exhibits. 

f. Final judgments, orders, decisions, 
decrees, and settlement agreements. 

AUTHORITY FOR MAINTENANCE OF THE SYSTEM: 

44 U.S.C. 3101. 

PURPOSE: 

These records are maintained for the 
purpose of defending EEOC in litigation 
brought against it by current and former 
employees (internal files), charging 
parties, respondents and members of the 
public (external files). 

ROUTINE USES OF RECORDS MAINTAINED IN THE 
SYSTEM, INCLUDING CATEGORIES OF USERS AND 
THE PURPOSES OF SUCH USES: 

These records and information in 
these records may be used: 

a. To disclose pertinent information 
as may be appropriate or necessary for 
the Commission to defend itself in a 
civil action or administrative 
proceeding, or to seek enforcement of a 
settlement, order, or final decision 
involving the same or a similar matter. 

b. To provide information to a 
congressional office in response to an 
inquiry from the congressional office 
made at the request of a party to the 
administrative or civil proceeding to 
which the record pertains. 

c. To disclose pertinent information to 
an appropriate federal court, agency, or 
administrative body responsible for 
investigating, prosecuting, enforcing, or 
implementing a statute, rule, regulation, 
or order, where the EEOC becomes 
aware of an indication of a violation or 
potential violation of civil or criminal 
law or regulation, or in order to seek 
enforcement or clarification of an order 
or decision for or against the EEOC to 
which the record pertains. 

d. To disclose information to another 
federal agency or to a court when the 
government is a party to the judicial or 
administrative proceeding. 

e. To disclose, in response to an order, 
information that is relevant to a pending 
judicial or administrative proceeding. 

POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECORDS IN THE SYSTEM: 

STORAGE: 

External defensive litigation files are 
maintained in a locked filing system in 
the Office of Legal Counsel. Internal 
defensive litigation files are maintained 
in a locked filing system in the Office 
of General Counsel. Information 
identifying existing external and 
internal defensive litigation files is 
maintained electronically. 

RETRIEVABILITY: 

External Defensive Litigation records 
are cross-indexed by name of the 
plaintiff, and Office of Legal Counsel 
reference number. Internal Defensive 
Litigation records are maintained by 
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name of plaintiff, complainant, grievant, 
or aggrieved individual, and by Office of 
General Counsel reference number. The 
records may be retrieved by either 
index. 

SAFEGUARDS: 
External Defensive Litigation paper 

records maintained at EEOC 
headquarters are kept in locked cabinets 
in the Office of Legal Counsel. Internal 
Defensive Litigation paper records 
maintained at EEOC headquarters are 
kept in locked cabinets in the Office of 
General Counsel. Access to and use of 
these records is limited to those persons 
whose official duties require such 
access. The premises are locked 
evenings, weekends, and holidays. 
Paper records which have been retired 
are maintained at the Federal Records 
Center. Access to electronic External 
and Internal Defensive Litigation 
records is limited through use of 
passwords to those whose official duties 
require access, input, and retrieval of 
information. 

RETENTION AND DISPOSAL: 
Two years after the date of closure of 

the underlying civil or administrative 
action (e.g., final order, decision on 
appeal), records pertaining to that action 
are retired to the Federal Records 
Center. Thereafter, non-permanent files 
are destroyed six years after the date of 
closure of the underlying action. 

SYSTEM MANAGER(S) AND ADDRESS: 
The System Manager for External 

Defensive Litigation files is the 
Assistant Legal Counsel, Advice & 
Litigation Division, Office of Legal 
Counsel, Equal Employment 
Opportunity Commission, 131 M Street 
NE., Washington, DC 20507. The System 
Manager for Internal Defensive 
Litigation files is the Assistant General 
Counsel for Internal Litigation Services, 
Office of General Counsel, Equal 
Employment Opportunity Commission, 
131 M Street NE., Washington, DC 
20507. 

NOTIFICATION PROCEDURES: 
Any person wanting to know whether 

this system of records contains 
information about him or her should 
contact the System Manager. Such 
person should provide his or her full 
name and mailing address to which a 
response is to be sent, and forum, filing 
date, and docket number of the action 
involved, if available. 

RECORD ACCESS PROCEDURES: 
The records described herein are 

compiled in reasonable anticipation of a 
civil action or proceeding. Pursuant to 
section (d)(5) of the Privacy Act of 1974, 

as amended, 5 U.S.C. 552a(d)(5), an 
individual is precluded from access to 
such records. 

CONTESTING RECORDS PROCEDURES: 
Same as the Notification Procedures 

above. 

RECORD SOURCE CATEGORIES: 
Plaintiffs, grievants, complainants, 

aggrieved individuals, current and 
former EEOC employees. 

EEOC–18 

SYSTEM NAME: 
Reasonable Accommodation Records 

SYSTEM LOCATION: 
Office of the Chief Human Capital 

Officer, Equal Employment Opportunity 
Commission, 131 M Street NE., 
Washington, DC 20507. 

CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 

Current and former EEOC employees 
and applicants who have requested 
reasonable accommodations under the 
Rehabilitation Act of 1973. 

CATEGORIES OF RECORDS IN THE SYSTEM: 

Requests for reasonable 
accommodations; medical records; notes 
or records made during consideration of 
requests; decisions on requests; records 
made to implement or track decisions 
on requests. 

AUTHORITY FOR MAINTENANCE OF THE SYSTEM: 
The Rehabilitation Act of 1973, 29 

U.S.C. 791; E.O. 13164. 

PURPOSE: 
This system is maintained for the 

purpose of considering, deciding, and 
implementing requests for reasonable 
accommodation made by EEOC 
employees and applicants. 

ROUTINE USES OF RECORDS MAINTAINED IN THE 
SYSTEM, INCLUDING CATEGORIES OF USERS AND 
THE PURPOSES OF SUCH USES: 

a. To disclose information to medical 
personnel to meet a bona fide medical 
emergency. 

b. To disclose information to another 
Federal agency, to a court, or to a party 
in litigation before a court or in an 
administrative proceeding being 
conducted by a Federal agency when 
the Government is a party to the judicial 
or administrative proceeding. 

c. To disclose information to a 
congressional office from the record of 
an individual in response to an inquiry 
from the congressional office made at 
the request of the individual. 

d. To disclose to an authorized appeal 
grievance examiner, formal complaints 
examiner, administrative judge, equal 

employment opportunity investigator, 
arbitrator, or other duly authorized 
official engaged in investigation or 
settlement of a grievance, complaint, or 
appeal filed by an employee. 

POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECORDS IN THE SYSTEM: 

STORAGE: 

Maintained in locked file cabinets and 
electronically. 

RETRIEVABILITY: 

Indexed by name of employee or 
applicant and office location. 

SAFEGUARDS: 

Files are maintained in locked 
cabinets. Access is restricted to EEOC 
personnel whose official duties require 
such access. Access to computerized 
records is limited, through use of logins 
and passwords, to those whose official 
duties require access. 

RETENTION AND DISPOSAL: 

These records will be maintained in 
the Office of the Human Capital Officer 
for the longer of an employee’s tenure 
with EEOC or 5 years. Thereafter, they 
will be destroyed. 

SYSTEM MANAGER(S) AND ADDRESS: 

Disability Program Manager, Office of 
the Chief Human Capital Officer, Equal 
Employment Opportunity Commission, 
131 M Street NE., Washington, DC 
20507. 

NOTIFICATION PROCEDURES: 

Any person wanting to know whether 
this system of records contains 
information about him or her should 
contact the System Manager. Such 
person should provide his or her full 
name, position title and office location 
at the time the accommodation was 
requested, and mailing address to which 
a response is to be sent. 

RECORD ACCESS PROCEDURES: 

Same as the Notification Procedures 
above. 

CONTESTING RECORDS PROCEDURES: 

Same as the Notification Procedures 
above. 

RECORD SOURCE CATEGORIES: 

Information contained in this system 
is obtained from the current or former 
employee, the Office of the Chief 
Human Capital Officer, and 
management officials. 

EEOC–19 

SYSTEM NAME: 

Revolving Fund Registrations. 
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SYSTEM LOCATION: 

Revolving Fund Division, Office of 
Field Programs, Equal Employment 
Opportunity Commission, 131 M Street 
NE., Washington, DC 20507. 

CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 

Individuals who register for or attend 
EEOC Revolving Fund programs, 
courses and conferences and who 
purchase publications and products. 

CATEGORIES OF RECORDS IN THE SYSTEM: 
The system contains the names, job 

titles, company, organization or agency 
names, business addresses and phone 
numbers, email addresses, any 
reasonable accommodation requested, 
and attendance or purchase dates. Some 
of the records may contain payment 
information, the industry of the 
company, and the size of the 
establishment. 

AUTHORITY FOR MAINTENANCE OF THE SYSTEM: 
42 U.S.C. 2000e–4(k). 

PURPOSE(S): 
These records are maintained for the 

purpose of administering Revolving 
Fund programs and publicizing future 
programs. 

ROUTINE USES OF RECORDS MAINTAINED IN THE 
SYSTEM, INCLUDING CATEGORIES OF USERS AND 
THE PURPOSES OF SUCH USES: 

These records and information in 
these records may be used: 

a. To send mailings to registrants and 
attendees advertising future Revolving 
Fund programs. 

b. To provide information to a 
congressional office from the record of 
the individual in response to an inquiry 
from that congressional office made at 
the request of that individual. 

c. To disclose information to another 
federal agency, to a court, or to a party 
in litigation before a court or in an 
administrative proceeding being 
conducted by a federal agency when the 
government is a party to the judicial or 
administrative proceeding. 

POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECORDS IN THE SYSTEM: 

STORAGE: 
These records are maintained 

electronically. 

RETRIEVABILITY: 

These records are indexed by the 
names of the registrants or attendees, by 
company, organization, or agency name. 

SAFEGUARDS: 

Access to and use of these records is 
limited, through use of access codes and 

entry logs, to those whose official duties 
require access. 

RETENTION AND DISPOSAL: 
These records are kept indefinitely. 

SYSTEM MANAGER AND ADDRESS: 
Director, Revolving Fund Division, 

Office of Field Programs, Equal 
Employment Opportunity Commission, 
131 M Street NE., Washington, DC 
20507. 

NOTIFICATION PROCEDURE: 
Inquiries concerning this system of 

records should be addressed to the 
system manager. All inquiries should 
furnish the full name of the individual 
and the mailing address to which the 
reply should be mailed. 

RECORD ACCESS PROCEDURES: 
Same as above. 

CONTESTING RECORDS PROCEDURES: 
Same as above. 

RECORD SOURCE CATEGORIES: 
Information contained in this system 

is obtained from the registrant or 
attendee. 

EEOC–20 

SYSTEM NAME: 
RESOLVE Program Records. 

SYSTEM LOCATION: 
RESOLVE Program, Equal 

Employment Opportunity Commission, 
131 M Street NE., Washington, DC 
20507. 

CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 

Current and former EEOC employees 
who request alternative dispute 
resolution during the counseling or 
investigative process of their EEO 
complaints against EEOC, as well as 
EEOC employees who contact the 
RESOLVE program for alternative 
dispute resolution of disputes occurring 
in their EEOC employment. 

CATEGORIES OF RECORDS IN THE SYSTEM: 
The system contains the records 

generated in the course of receiving and 
attempting to resolve disputes brought 
to the RESOLVE program, including, as 
appropriate, intake interview notes, 
mediation scheduling notices, the 
mediator’s outcome form, and 
settlement agreements. 

AUTHORITY FOR MAINTENANCE OF THE SYSTEM: 
5 U.S.C. 571–574; 44 U.S.C. 3101; 29 

CFR part 1614. 

PURPOSE(S): 
These records are maintained for the 

purpose of administering EEOC’s 

RESOLVE Program, which provides a 
forum for the informal resolution of a 
variety of workplace disputes as an 
alternative to the formal procedures that 
employees traditionally use to resolve 
disputes. 

ROUTINE USES OF RECORDS MAINTAINED IN THE 
SYSTEM, INCLUDING CATEGORIES OF USERS AND 
THE PURPOSES OF SUCH USES: 

These records and information in 
these records may be used: 

a. To disclose pertinent information to 
the appropriate federal, state, or local 
agency responsible for investigating, 
prosecuting, enforcing, or implementing 
a statute, rule, regulation, or order, 
when the EEOC becomes aware of an 
indication of a violation or potential 
violation of civil or criminal law or 
regulation. 

b. To provide information to a 
congressional office from the record of 
the individual in response to an inquiry 
from that congressional office made at 
the request of that individual. 

c. To disclose information to another 
federal agency, to a court, or to a party 
in litigation before a court or in an 
administrative proceeding being 
conducted by a federal agency when the 
government is a party to the judicial or 
administrative proceeding. 

POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECORDS IN THE SYSTEM: 

STORAGE: 
These records are maintained in file 

folders and electronically. 

RETRIEVABILITY: 
These records are indexed by the 

names of the employee. 

SAFEGUARDS: 
The records are maintained in locked 

metal filing cabinets to which only 
authorized personnel have access. 
Access to and use of electronic records 
is limited, through use of logins and 
passwords, to those whose official 
duties require access. 

RETENTION AND DISPOSAL: 
These records are maintained for one 

year after the complaint or dispute 
matter brought to RESOLVE is closed 
and then transferred to the Federal 
Records Center where they are 
destroyed after three years. 

SYSTEM MANAGER AND ADDRESS: 
Chief Mediation Officer, Equal 

Employment Opportunity Commission, 
131 M Street NE., Washington, DC 
20507. 

NOTIFICATION PROCEDURE: 
Inquiries concerning this system of 

records should be addressed to the 
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system manager. All inquiries should 
furnish the full name of the individual 
and the mailing address to which the 
reply should be mailed. 

RECORD ACCESS PROCEDURES: 
Same as above. 

CONTESTING RECORDS PROCEDURES: 
Same as above. 

RECORD SOURCE CATEGORIES: 
Information contained in this system 

is obtained from the current or former 
employee, the Office of Equal 
Opportunity, the Office of the Chief 
Human Capital Officer, management 
officials, union officials, and the 
mediator. 

EEOC–21 

SYSTEM NAME: 
Emergency Management Records. 

SYSTEM LOCATION: 
Headquarters, District, Field, Area, 

and Local Offices may maintain 
emergency contact files. The Office of 
the Chief Financial Officer maintains 
emergency management and continuity 
of operations (COOP) files. The Office of 
the Chief Human Capital Officer 
maintains the orders of succession, 
which are part of the COOP files. 

CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 

EEOC employees, contractors, and 
other governmental and non- 
governmental persons essential to 
carrying out emergency activities. 

CATEGORIES OF RECORDS IN THE SYSTEM: 
The records, composed of emergency 

notification rosters and files, emergency 
contact information, and COOP files, 
may contain the following personal 
information: Name; office, cellular and 
home telephone numbers; home 
address; email address; primary contact 
name, relationship, address, cellular, 
work and home telephone numbers; 
alternate contact’s name, relationship, 
address, cellular, work and home 
telephone numbers. Each office may 
collect a different set of information. 
System records may include special 
needs information such as medical, 
mobility, and transportation 
requirements for individuals. 
Additional information may include 
official titles and emergency 
assignments. 

AUTHORITY FOR MAINTENANCE OF THE SYSTEM: 
5 U.S.C. 301; 44 U.S.C. 3101; 

Executive Order 12565, Assignment of 
Emergency Preparedness 
Responsibilities, (Nov. 18, 1989); 
Presidential Decision Directive 67, 

Ensuring Constitutional Government 
and Continuity of Government 
Operations. 

PURPOSE: 

To maintain current information on 
EEOC employees and other persons 
covered by this system to allow persons 
with emergency management 
responsibilities to notify or contact them 
about conditions that require their 
urgent assistance or attention during an 
emergency. 

ROUTINE USES OF RECORDS MAINTAINED IN THE 
SYSTEM, INCLUDING CATEGORIES OF USERS AND 
THE PURPOSES OF SUCH USES: 

These records and information in 
these records may be used: 

a. To disclose pertinent information to 
the appropriate federal, state, or local 
agency responsible for investigating, 
prosecuting, enforcing, or implementing 
a statute, rule, regulation, or order, 
where EEOC becomes aware of an 
indication of a violation or potential 
violation of civil or criminal law or 
regulation. 

b. To disclose information to a 
congressional office from the record of 
an individual in response to an inquiry 
from the congressional office made at 
the request of the individual. 

c. To disclose information to an 
expert, consultant or contractor in the 
performance of a federal government 
duty involving EEOC emergency 
management. 

d. To disclose information about an 
individual during an emergency in 
order to locate or contact that 
individual. 

POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECORDS IN THE SYSTEM: 

STORAGE: 

These records are maintained in paper 
files and in electronic media. 

RETRIEVABILITY: 

Records are retrieved by name, 
organization, or location. 

SAFEGUARDS: 

Records are maintained and stored in 
file cabinets in a secured area to which 
only authorized personnel have access. 
Access to electronic records is limited 
through use of logins and passwords for 
those whose official duties require 
access. 

RETENTION AND DISPOSAL: 

Records are destroyed one year after 
termination of the employment 
relationship or contract termination. 

SYSTEM MANAGER(S) AND ADDRESS: 
Headquarters, District, Field, Area, 

and Local Office Directors. Addresses 
listed in Appendix A. 

NOTIFICATION PROCEDURES: 
Inquiries concerning this system of 

records should be made to the system 
manager. It is necessary to provide the 
name of the individual and the mailing 
address to which the response should be 
sent. 

RECORD ACCESS PROCEDURES: 
Same as above. 

CONTESTING RECORD PROCEDURES: 
Same as above. 

RECORD SOURCE CATEGORIES: 
Information in this system is obtained 

from the individuals themselves, their 
supervisors or office. 

EEOC–22 

SYSTEM NAME: 
EEOC Personnel Security Files. 

SYSTEM LOCATION: 
Office of the Chief Human Capital 

Officer, Operations Services Division, 
Equal Employment Opportunity 
Commission, 131 M Street NE., 
Washington, DC 20507. 

CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 

EEOC employees, applicants, former 
employees, interns, volunteers, and 
contractors. 

CATEGORIES OF RECORDS IN THE SYSTEM: 
Name, former names, birth date, birth 

place, social security number, home 
address, telephone numbers, 
employment history, residential history, 
education and degrees earned, names of 
associates and references and their 
contact information, citizenship, names 
of relatives, citizenship of relatives, 
names of relatives who work for the 
federal government, criminal history, 
drug use, financial information, 
fingerprints, summary report of 
investigation, results of suitability 
decisions, requests for appeal, witness 
statements, investigator’s notes, tax 
return information, credit reports, 
security violations (including 
circumstances of violation and agency 
action taken). 

AUTHORITY FOR MAINTENANCE OF THE SYSTEM: 
5 U.S.C. 3101; 5 CFR parts 731, 732, 

and 736; Executive Orders 10450, 
10865, 12333, 12356, and 13467; 
Homeland Security Presidential 
Directive 12 (HSPD 12), Policy for a 
Common Identification Standard for 
Federal Employees and Contractors, 
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August 27, 2004; and Office of 
Personnel Management Memorandum, 
Final Credentialing Standards for 
Issuing Personal Identity Verification 
Cards under HSPD–12, July 31, 2008. 

PURPOSE: 
The records in this system are used to 

document and support decisions 
regarding the suitability, eligibility, and 
fitness for service of applicants for 
EEOC employment and contract 
positions, including criminal 
background screening for interns, or 
volunteers, to the extent their duties 
require access to federal facilities, 
information, systems, or applications. 
The records may be used to document 
security violations and supervisory 
actions taken. 

ROUTINE USES OF RECORDS MAINTAINED IN THE 
SYSTEM, INCLUDING CATEGORIES OF USERS AND 
THE PURPOSES OF SUCH USES: 

a. To provide information to a 
congressional office from the record of 
an individual in response to an inquiry 
from the congressional office made at 
the request of the individual. 

b. Except as noted on Standard Forms 
85, 85P, and 86, to disclose pertinent 
information to the appropriate federal, 
state, or local agency responsible for 
investigating, prosecuting, enforcing, or 
implementing a statute, rule, regulation, 
or order, where EEOC becomes aware of 
an indication of a violation or potential 
violation of civil or criminal law or 
regulation. 

c. To disclose information to another 
federal agency, to a court, or to a party 
in litigation before a court or in an 
administrative proceeding being 
conducted by a federal agency when the 
government is a party to the judicial or 
administrative proceeding. 

d. To disclose information to any 
source or potential source from which 
information is requested in the course of 
an investigation concerning the 
retention of an employee or other 
personnel action (other than hiring), to 
the extent necessary to identify the 
individual, inform the source of the 
nature and purpose of the investigation, 
and to identify the type of information 
requested. 

e. To disclose information to 
employees of contractors who have been 
engaged by EEOC to perform an activity 
related to suitability, eligibility, and 
fitness for service of EEOC applicants 
and employees. 

POLICIES AND PRACTICE FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECORDS IN THE SYSTEM: 

STORAGE: 
These records are maintained in paper 

files and in electronic media. 

RETRIEVABILITY: 
Background investigation files are 

retrieved by name, social security 
number, or fingerprint. 

SAFEGUARDS: 
Records are maintained and stored in 

file cabinets in a secured area to which 
only authorized personnel have access. 
Access to electronic records is limited 
through use of logins and passwords to 
those whose official duties require 
access. 

RETENTION AND DISPOSAL: 

These records are destroyed upon 
notification of death or not later than 
five years after separation or transfer of 
employee to another agency or 
department. 

SYSTEM MANAGER AND ADDRESS: 
Director, Operations Services 

Division, Office of the Chief Human 
Capital Officer, EEOC, 131 M Street NE., 
Washington, DC 20507. 

NOTIFICATION PROCEDURE: 

Inquiries concerning this system of 
records should be addressed to the 
system manager. It is necessary to 
provide the following information: (1) 
Name; (2) date of birth; and (3) mailing 
address to which response is to be sent. 

RECORDS ACCESS PROCEDURES: 
Same as above. 

CONTESTING RECORD PROCEDURES: 
Same as above. 

RECORD SOURCE CATEGORIES: 
Information is obtained from a variety 

of sources, including the employee, 
contractor or applicant via use of the 
SF–85, SF–85P, or SF–86 and personal 
interviews; employers’ and former 
employers’ records; FBI criminal history 
records and other databases; financial 
institutions and credit reports; 
interviews of witnesses, such as 
neighbors, friends, co-workers, business 
associates, teachers, landlords, or family 
members; tax records; and other public 
records. Security violation information 
is obtained from a variety of sources, 
such as guard reports, security 
inspections, witnesses, supervisor’s 
reports, audit reports. 

SYSTEMS EXEMPTED FROM CERTAIN PROVISIONS 
OF THE PRIVACY ACT: 

This system of records is exempt in 
accordance with 5 U.S.C. 552a(k)(5) 
from subsection (c)(3) and (d)(1) of the 
Privacy Act, but only to the extent that 
the information identifies witnesses 
promised confidentiality as a condition 
of providing information during the 
course of the background investigation. 

EEOC/GOVT–1 

SYSTEM NAME: 
Equal Employment Opportunity 

(EEO) in the Federal Government 
Complaint and Appeal Records. 

SYSTEM LOCATION: 
Equal employment opportunity 

complaint files are maintained in an 
Office of Equal Employment 
Opportunity or other designated office 
of the agency or department where the 
complaint was filed. EEO hearing 
records are maintained in the EEOC 
office in the field that handles the 
hearing request (See Appendix A). EEO 
Appeal files (including appeals from 
final negotiated grievance decisions 
involving allegations of discrimination) 
and petitions for review of decisions of 
the Merit Systems Protection Board are 
maintained in the Office of Federal 
Operations, Equal Employment 
Opportunity Commission, 131 M St. 
NE., Washington, DC 20507. Applicants 
for federal employment and current and 
former federal employees who contact 
an EEO counselor, file complaints of 
discrimination or reprisal with their 
agency, file requests for hearings, or file 
appeals of EEO complaints, petitions for 
review of decisions of the Merit Systems 
Protection Board, or appeals of final 
decisions in negotiated grievance 
actions involving allegations of 
discrimination. 

CATEGORIES OF RECORDS IN THE SYSTEM: 
This system of records contains 

information or documents compiled 
during the pre-complaint counseling, 
investigation, hearing, and appeal of 
complaints filed under section 717 of 
Title VII, section 15 of the Age 
Discrimination in Employment Act, 
section 501 of the Rehabilitation Act, 
and the Equal Pay Act and all appeals. 

AUTHORITY FOR MAINTENANCE OF SYSTEM: 
42 U.S.C. 2000e–16(b) and (c); 29 

U.S.C. 204(f) and 206(d); 29 U.S.C. 
633(a); 29 U.S.C. 791; Reorg. Plan No. 1 
of 1978, 43 FR 19607 (May 9, 1978); 
Exec. Order No. 12106, 44 FR 1053 (Jan. 
3, 1979). 

PURPOSE: 
These records are maintained for the 

purpose of counseling, investigating, 
and adjudicating complaints of 
employment discrimination brought by 
applicants and current and former 
federal employees against federal 
employers. 

ROUTINE USES OF RECORDS MAINTAINED IN THE 
SYSTEM, INCLUDING CATEGORIES OF USERS AND 
THE PURPOSES OF SUCH USES: 

These records and information in 
these records may be used: 
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a. To disclose pertinent information to 
the appropriate federal, state, or local 
agency responsible for investigating, 
prosecuting, enforcing, or implementing 
a statute, rule, regulation, or order, 
where the disclosing agency becomes 
aware of an indication of a violation or 
potential violation of civil or criminal 
law or regulation. 

b. To disclose information to another 
federal agency, to a court, or to a party 
in litigation before a court or in an 
administrative proceeding being 
conducted by a federal agency when the 
government is a party to the judicial or 
administrative proceeding. 

c. To provide information to a 
congressional office from the record of 
an individual in response to an inquiry 
from that congressional office made at 
the request of that individual. 

d. To disclose to an authorized appeal 
grievance examiner, formal complaints 
examiner, administrative judge, equal 
employment opportunity investigator, 
arbitrator, or other duly authorized 
official engaged in investigation or 
settlement of a grievance, complaint, or 
appeal filed by an employee. 

e. To disclose, in response to a request 
for discovery or for appearance of a 
witness, information that is relevant to 
the subject matter involved in a pending 
judicial or administrative proceeding. 

f. To disclose information to officials 
of state or local bar associations or 
disciplinary boards or committees when 
they are investigating complaints 
against attorneys in connection with 
their representation of a party before 
EEOC. 

g. To disclose to a Federal agency in 
the executive, legislative, or judicial 
branch of government, in response to its 
request for information in connection 
with the hiring of an employee, the 
issuance of a security clearance, the 
conducting of a security or suitability 
investigation of an individual, the 
classifying of jobs, or the lawful 
statutory, administrative, or 
investigative purpose of the agency to 
the extent that the information is 
relevant and necessary to the requesting 
agency’s decision. 

h. To disclose information to 
employees of contractors engaged by an 
agency to carry out the agency’s 
responsibilities under 29 CFR part 1614. 

i. To disclose information to potential 
witnesses as appropriate and necessary 
to perform the agency’s functions under 
29 CFR part 1614. 

POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECORDS IN THE SYSTEM: 

STORAGE: 

These records are maintained in file 
folders and electronically. 

RETRIEVABILITY: 

These records are indexed by the 
names of the individuals on whom they 
are maintained. 

SAFEGUARDS: 

Access to and use of these records are 
limited to those persons whose official 
duties require such access. 

RETENTION AND DISPOSAL: 

These records are maintained for one 
year after resolution of the case and then 
transferred to the Federal Records 
Center where they are destroyed after 
three years. 

SYSTEM MANAGER(S) AND ADDRESS: 

Within the agency or department 
where the complaint of discrimination 
was filed, the system manager is the 
Director of the Office of Equal 
Employment Opportunity or other 
official designated as responsible for the 
administration and enforcement of 
equal employment opportunity laws 
and regulations within the agency or 
department. 

Where an individual has requested a 
hearing, the system manager of hearing 
records is the Director of the Office of 
Field Programs, 131 M Street NE., 
Washington, DC 20507. 

Where an EEO complaint or final 
negotiated grievance decision has been 
appealed to EEOC or an individual has 
petitioned EEOC for review of a 
decision of the Merit Systems Protection 
Board, the system manager of the appeal 
or petition file is the Director, Office of 
Federal Operations, 131 M Street NE., 
Washington, DC 

SYSTEMS EXEMPTED FROM CERTAIN PROVISIONS 
OF THE ACT: 

Pursuant to subsection (k)(2) of the 
Privacy Act, 5 U.S.C. 552a(k)(2), this 
system of records is exempt from 
subsections (c)(3), (d), (e)(1), (e)(4)(G), 
(e)(4)(H), (e)(4)(I) and (f) of the Act. 

Appendix A 

U.S. EEOC Albuquerque Area Office, 505 
Marquette Avenue NW., Suite 900—9th 
Floor, Albuquerque, New Mexico 87102– 
2158 

U.S. EEOC Atlanta District Office, Sam Nunn 
Atlanta Federal Center, 100 Alabama Street 
SW., Suite 4R30, Atlanta, Georgia 30303 

U.S. EEOC Baltimore Field Office, City 
Crescent Building, 10 South Howard 
Street, 3rd Floor, Baltimore, Maryland 
21201–2526 

U.S. EEOC Birmingham District Office, Ridge 
Park Place, 1130 22nd Street, Suite 2000, 
Birmingham, Alabama 35205 

U.S. EEOC Boston Area Office, John F. 
Kennedy Fed Bldg., 475 Government 
Center, Boston, Massachusetts 02203 

U.S. EEOC Buffalo Local Office, 6 Fountain 
Plaza, Suite 350, Buffalo, New York 14202 

U.S. EEOC Charlotte District Office, 129 West 
Trade Street, Suite 400, Charlotte, North 
Carolina 28202 

U.S. EEOC Chicago District Office, 500 West 
Madison Street, Suite 2000, Chicago, 
Illinois 60661 

U.S. EEOC Cincinnati Area Office, John W. 
Peck Fed. Office Bldg., 550 Main Street, 
10th Floor, Cincinnati, Ohio 45202 

U.S. EEOC Cleveland Field Office, Anthony 
J. Celebrezze Fed. Bldg., 1240 E. 9th Street, 
Suite 3001, Cleveland, Ohio 44199 

U.S. EEOC Dallas District Office, 207 South 
Houston Street, 3rd Floor, Dallas, Texas 
75202–4726 

U.S. EEOC Denver Field Office, 303 East 17th 
Avenue, Suite 510, Denver, Colorado 
80203 

U.S. EEOC Detroit Field Office, Patrick V. 
McNamara Bldg., 477 Michigan Avenue, 
Room 865, Detroit, Michigan 48226–9704 

U.S. EEOC El Paso Area Office, 300 E. Main 
Dr., Suite 500, El Paso, Texas 79901 

U.S. EEOC Fresno Local Office, 2300 Tulare 
Street, Suite 215, Fresno, California 93727 

U.S. EEOC Greensboro Local Office, 2303 W. 
Meadowview Road, Suite 201, Greensboro, 
North Carolina 27407 

U.S. EEOC Greenvile Local Office, 301 North 
Main Street, Suite 1402, Greenville, South 
Carolina 29601 

U.S. EEOC Honolulu Local Office, 300 Ala 
Moana Boulevard, Room 7–127, P.O. Box 
50082, Honolulu, Hawaii 96850–0051 

U.S. EEOC Houston District Office, Mickey 
Leland Bldg., 1919 Smith Street, 6th Floor, 
Houston, Texas 77002 

U.S. EEOC Indianapolis District Office, 101 
West Ohio Street, Suite 1900, Indianapolis, 
Indiana 46204–4203 

U.S. EEOC Jackson Area Office, Dr. A. H. 
McCoy Fed. Bldg., 100 West Capitol Street, 
Suite 338, Jackson, Mississippi 39269 

U.S. EEOC Kansas City Area Office, Gateway 
Tower II, 400 State Avenue, Suite 905, 
Kansas City, Kansas 66101 

U.S. EEOC Little Rock Area Office, 820 
Louiaina Street, Suite 200, Little Rock, 
Arkansas 72201 

U.S. EEOC Los Angeles District Office, 
Roybal Fed. Bldg., 255 East Temple Street, 
4th Floor, Los Angeles, California 90012 

U.S. EEOC Las Vegas Local Office, 333 Las 
Vegas Boulevard South, Suite 8112, Las 
Vegas, Nevada 89101 

U.S. EEOC Louisville Area Office, 600 Dr. 
Martin Luther King Jr., Place, Suite 268, 
Louisville, Kentucky 40202 

U.S. EEOC Memphis District Office, 1407 
Union Avenue, 9th Floor, Memphis, 
Tennessee 38104 

U.S. EEOC Miami District Office, 100 SE 2nd 
Street, Suite 1500, Miami, Florida 33131 

U.S. EEOC Milwaukee District Office, Reuss 
Fed. Plaza, 310 West Wisconsin Avenue, 
Suite 500, Milwaukee, Wisconsin 53203– 
2292 
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U.S. EEOC Minneapolis Area Office, Towle 
Bldg., 330 South Second Avenue, Suite 
720, Minneapolis, Minnesota 55401–2224 

U.S. EEOC Mobile Local Office, 63 South 
Royal Street, Suite 504, Mobile, Alabama 
36602 

U.S. EEOC Nashville Area Office, 220 Athens 
Way, Suite 350, Nashville, Tennessee 
37228–9940 

U.S. EEOC Newark Area Office, Two 
Gateway Center, Suite 1703, 283–299 
Market Street, Newark, New Jersey 07102 

EEOC New Orleans District Office, Hale 
Boggs Fed. Bldg., 500 Poydras Street, Suite 
809, New Orleans, Louisiana 70130 

U.S. EEOC New York District Office, 33 
Whitehall Street, 5th Floor, New York, 
New York 10004 

U.S. EEOC Norfolk Local Office, Federal 
Building, Suite 739, 200 Granby Street, 
Norfolk, Virginia 23510 

U.S. EEOC Oakland Local Office, 1301 Clay 
Street, Suite 1170–N, Oakland, California 
94612–5217 

U.S. EEOC Oklahoma City Area Office, 215 
Dean A McGee Avenue, Oklahoma City, 
Oklahoma 73102 

U.S. EEOC Philadelphia District Office, 801 
Market Street, Suite 1300, Philadelphia, 
Pennsylvania 19107 

U.S. EEOC Phoenix District Office, 3300 
North Central Avenue, Suite 690, Phoenix, 
Arizona 85012–2504 

U.S. EEOC Pittsburgh Area Office, William S. 
Moorhead Fed. Bldg., 1001 Liberty 
Avenue, Suite 1112, Pittsburgh, 
Pennsylvania 15222–4187 

U.S. EEOC Raleigh Area Office, 434 
Fayetteville Street, Suite 700, Raleigh, 
North Carolina 27601–1701 

U.S. EEOC Richmond Local Office, 400 N. 
Eight Street, Suite 350, Richmond, Virginia 
23219 

EEOC San Antonio Field Office, Legacy Oaks, 
Bldg. A, 5410 Fredericksburg Road, Suite 
200, San Antonio, Texas 78229–3555 

U.S. EEOC San Diego Local Office, 555 West 
Beech Street, Suite 504, San Diego, 
California 92101 

U.S. EEOC San Francisco District Office, 450 
Golden Gate Avenue, 5 West, P.O. Box 
36025, San Francisco, California 94102 

U.S. EEOC San Jose Local Office, 96 North 
3rd Street, Suite 250, San Jose, California 
95112 

U.S. EEOC San Juan Local Office, 525 F.D. 
Roosevelt Avenue, Plaza Las Americas, 
Suite 1202, San Juan, Puerto Rico 00918– 
8001 

U.S. EEOC Savannah Local Office, 7391 
Hodgson Memorial Drive, Suite 200, 
Savannah, Georgia 31406–2579 

U.S. EEOC Seattle Field Office, Federal 
Office Building, 909 First Avenue, Suite 
400, Seattle, Washington 98104–1061 

U.S. EEOC St. Louis District Office, Robert A. 
Young Building, 1222 Spruce Street, Room 
8.100, St. Louis, Missouri 63103 

U.S. EEOC Tampa Field Office, 501 East Polk 
Street, Suite 1000, Tampa, Florida 33602 

U.S. EEOC Washington Field Office, 131 M 
Street NE., Fourth Floor, Suite 4NWO2F, 
Washington, DC 20507–0100 

[FR Doc. 2016–27702 Filed 11–16–16; 8:45 am] 

BILLING CODE 6570–01–P 

FEDERAL COMMUNICATIONS 
COMMISSION 

[DA 16–1230] 

Consumer Advisory Committee 

AGENCY: Federal Communications 
Commission. 
ACTION: Notice. 

SUMMARY: The Commission announces 
renewal of charter, appointment of 
members, designation of chairperson, 
and next meeting date, time, and agenda 
of its Consumer Advisory Committee 
(hereinafter the Committee). The 
mission of the Committee is to make 
recommendations to the Commission 
regarding consumer issues within the 
jurisdiction of the Commission and to 
facilitate the participation of consumers 
(including underserved populations, 
such as Native Americans, persons 
living in rural areas, older persons, 
people with disabilities, and persons for 
whom English is not their primary 
language) in proceedings before the 
Commission. 

DATES: January 27, 2017, 9:00 a.m. to 
4:00 p.m. 
ADDRESSES: Federal Communications 
Commission, Commission Meeting 
Room TW–C305, 445 12th Street SW., 
Washington, DC 20554. 
FOR FURTHER INFORMATION CONTACT: 
Scott Marshall, Designated Federal 
Officer of the Committee at: 202–418– 
2809 (voice or relay) or Scott.Marshall@
fcc.gov (email), or Beau Finley, Deputy 
Designated Federal Officer of the 
Committee at: 202–418–7835 (voice or 
relay) or Robert.Finley@fcc.gov (email). 
SUPPLEMENTARY INFORMATION: This is a 
summary of the Commission’s 
document DA 16–1230, released 
October 31, 2016 announcing the 
charter renewal, appointment of 
members, designation of chairperson, 
and the Agenda, Date, and Time of the 
Committee’s first Meeting under its 
renewed charter. 

Mission and Functions 
The mission of the Committee is to 

make recommendations to the 
Commission regarding consumer issues 
within the jurisdiction of the 
Commission and to facilitate the 
participation of consumers (including 
underserved populations, such as 
Native Americans, persons living in 
rural areas, older persons, people with 
disabilities, and persons for whom 
English is not their primary language) in 
proceedings before the Commission. 
The Committee may consider issues 
including, but not limited to, the 
following topics: 

• Consumer protection and 
education; 

• Implementation of Commission 
rules and consumer participation in the 
FCC rulemaking process; and, 

• The impact of new and emerging 
communication technologies (including 
availability and affordability of 
broadband service and Universal 
Service programs). 
The duties of the Committee will 
include providing guidance to the 
Commission, to gather data and 
information, and to perform those 
analyses that are necessary to respond to 
the questions or matters before it. 

Background 
In November 2000, the Committee 

was initially established for a period of 
two (2) years from the original charter 
date. Following expiration of the 
original charter, the Committee was 
subsequently renewed several times. On 
October 14, 2016, the Committee held 
the final meeting of its most recent term, 
and thereafter, the Committee’s charter, 
and all member appointments, 
terminated. The charter was renewed on 
October 21, 2016, for another two-year 
term, the ninth such renewal. This 
renewal is necessary and in the public 
interest. The Committee will operate in 
accordance with the provisions of the 
Federal Advisory Committee Act, 5 
U.S.C. App. 2 (1988). Each meeting of 
the Committee will be open to the 
public. A notice of each meeting will be 
published in the Federal Register at 
least fifteen (15) days in advance of the 
meeting. Records will be maintained of 
each meeting and made available for 
public inspection. 

During the Committee’s ninth term, it 
is anticipated that the Committee will 
meet in Washington, DC for a minimum 
of three (3) one-day plenary meetings 
per year. In addition, as needed, 
working groups or subcommittees will 
be established to facilitate the 
Committee’s work between meetings of 
the full Committee. Meetings will be 
fully accessible to individuals with 
disabilities. 

Members must be willing to commit 
to a two (2) year term of service, and 
should be willing and able to attend a 
minimum of three (3) one-day plenary 
committee meetings per year in 
Washington, DC. Committee members 
are also expected to participate in 
deliberations of at least one (1) working 
group or subcommittee. 

Appointment of Members and 
Chairperson 

In anticipation of the renewal of the 
Committee’s charter, by a Public Notice 
(DA 16–657) released June 14, 2016, the 
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Commission solicited applications for 
membership on the Committee for its 
ninth two-year term. The application 
deadline was July 25, 2016. 

After a review of the applications 
received, Chairman Tom Wheeler 
hereby appoints twenty-nine (29) 
members to the Committee. Of these, 
seventeen (17) represent interests of 
general consumers, two (2) represent 
interests of people with disabilities, six 
(6) represent interest of industry, one (1) 
represents minority interests, two (2) 
represent interests of quasi-government/ 
regulators, and one (1) represents 
interests of seniors. The Committee’s 
membership is designed to be 
representative of the Commission’s 
many constituencies, and the diversity 
of the selected members will provide a 
balanced point of view as required by 
the Federal Advisory Committee Act. In 
addition, Chairman Wheeler designates 
Eduard Bartholme representing Call For 
Action as Chairperson of the Committee. 
All appointments and reappointments 
are effective October 21, 2016, and shall 
terminate October 21, 2018, or when the 
Committee is terminated, whichever is 
earlier. 

The Committee’s roster by 
organization name and primary 
representative is as follows: 
(1) AARP, Coralette Hannon, Senior 

Legislative Representative 
(2) American Cable Association, Ross J. 

Lieberman, Senior Vice President, 
Governmental Affairs 

(3) American Consumer Institute, Steve 
Pociask, President/CEO 

(4) American Foundation for the Blind, 
Mark Richert, Director Public Policy 
and Senior Advisor Strategic 
Initiatives 

(5) Americans for Tax Reform, Katie 
McAuliffe, Federal Affairs Manager 

(6) Appalachian Regional Commission, 
Mark Defalco, Manager 

(7) Benton Foundation, Ms. Amina 
Fazlullah, Director of Policy 

(8) Call For Action, Eduard Bartholme, 
Executive Director 

(9) Center for Media Justice/Media 
Action Grassroots Network 
(MAGNET), Paul Goodman, Legal 
Counsel, Greenlining Institute 

(10) Competitive Carriers Association, 
Elizabeth Barket, Law and 
Regulatory Counsel 

(11) Consumer Action, Ken 
McEldowney, Executive Director 

(12) Consumer Federation of America, 
Irene E. Leech, Ph.D. 

(13) Consumers Union, Jonathan 
Schwantes, Senior Counsel, 
Telecommunications Policy 

(14) CTIA, Krista L. Witanowski, 
Assistant Vice President, Regulatory 
Affairs 

(15) Deaf and Hard of Hearing Consumer 
Advocacy Network, Zainab Alkebsi, 
Policy Counsel, National 
Association of the Deaf 

(16) Electronic Privacy Information 
Center, Claire Gartland, EPIC 
Consumer Protection Counsel 

(17) Free Press, Dana Floberg, Research 
Fellow 

(18) Mass. Department of 
Telecommunications & Cable, 
Joslyn Day, Director, Consumer 
Division 

(19) National Association of 
Broadcasters, Larry Walke, 
Associate General Counsel, Legal 
and Regulatory Affairs 

(20) National Association of State Utility 
Consumer Advocates, Kenneth 
Mallory, Esq., Assistant People’s 
Counsel 

(21) National Hispanic Media Coalition, 
Andy Lomeli, Policy Associate 

(22) National Association of 
Telecommunications Officers and 
Advisors, Mitsuko R. Herrera, Tech 
Policy, Planning 

(23) National Consumers League, Debra 
R. Berlyn, Board Member & Officer 

(24) National Consumer Law Center, 
Olivia Wein, Lead Telecom 
Attorney 

(25) National Cable and 
Telecommunications Association, 
Steven Morris, Vice President and 
Associate General Counsel 

(26) National Digital Inclusion Alliance, 
Angela Siefer, Director 

(27) New America Foundation, Open 
Technology Institute, Eric Null, 
Policy Counsel 

(28) Public Knowledge, Dallas Harris, 
Policy Fellow 

(29) USTelecom, B. Lynn Follansbee, 
Vice President Law & Policy 

Meeting Agenda 

At its January 27, 2017, meeting, the 
Committee will consider administrative 
and procedural matters relating to its 
functions. The Committee may receive 
briefings from commission staff on 
issues of interest to the Committee. A 
limited amount of time will be available 
on the agenda for comments from the 
public. If time permits, the public may 
ask questions of presenters via the email 
address livequestions@fcc.gov or via 
Twitter using the hashtag #fcclive. 
Alternatively, members of the public 
may send written comments to: Scott 
Marshall, Designated Federal Officer of 
the Committee at the address provided 
below. 

The meeting is open to the public and 
the site is fully accessible to people 
using wheelchairs or other mobility 
aids. Sign language interpreters, open 
captioning, assistive listening devices, 

and Braille copies of the agenda and 
committee roster will be provided on 
site. Meetings of the Committee are also 
broadcast live with open captioning 
over the Internet from the FCC Live Web 
page at www.fcc.gov/live/. In addition, 
the public may also follow the meeting 
on Twitter @fcc or via the Commission’s 
Facebook page at www.facebook.com/ 
fcc. 

Other reasonable accommodations for 
people with disabilities are available 
upon request. The request should 
include a detailed description of the 
accommodation needed and contact 
information. Please provide as much 
advance notice as possible; last minute 
requests will be accepted, but may not 
be possible to fill. To request an 
accommodation, send an email to 
fcc504@fcc.gov or call the Consumer 
and Governmental Affairs Bureau at 
202–418–0530 (voice), 202–418–0432 
(TTY). 

For further information contact the 
Designated Federal Officer of the 
Committee, Scott Marshall, at 202–418– 
2809 (voice or relay) or Scott.Marshall@
fcc.gov (email), or the Deputy 
Designated Federal Officer of the 
Committee, Beau Finley, at 202–418– 
7835 (voice or relay) or Robert.Finley@
fcc.gov (email). 
Federal Communications Commission. 
D’wana R. Terry, 
Acting Deputy Chief, Consumer and 
Governmental Affairs Bureau. 
[FR Doc. 2016–27583 Filed 11–16–16; 8:45 am] 

BILLING CODE 6712–01–P 

FEDERAL COMMUNICATIONS 
COMMISSION 

[DA 16–1272] 

Disability Advisory Committee; 
Announcement of Next Meeting 

AGENCY: Federal Communications 
Commission. 
ACTION: Notice. 

SUMMARY: This document announces the 
date of the next meeting of the 
Commission’s Disability Advisory 
Committee (Committee or DAC). The 
meeting is open to the public. During 
this meeting, members of the Committee 
will receive and discuss summaries of 
activities and recommendations from its 
subcommittees. 
DATES: The Committee’s next meeting 
will take place on Tuesday, December 6, 
2016, from 9:00 a.m. to approximately 
3:30 p.m. (EST). 
ADDRESSES: Federal Communications 
Commission, 445 12th Street SW., 
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Washington, DC 20554, in the 
Commission Meeting Room. 
FOR FURTHER INFORMATION CONTACT: 
Elaine Gardner, Consumer and 
Governmental Affairs Bureau: (202) 
418–0581 (voice); email: DAC@fcc.gov. 
SUPPLEMENTARY INFORMATION: The 
Committee was established in December 
2014 to make recommendations to the 
Commission on a wide array of 
disability matters within the jurisdiction 
of the Commission, and to facilitate the 
participation of people with disabilities 
in proceedings before the Commission. 
The Committee is organized under, and 
operated in accordance with, the 
provisions of the Federal Advisory 
Committee Act (FACA). The Committee 
held its first meeting on March 17, 2015. 

At its December 6, 2016 meeting, the 
Committee is expected to receive and 
consider: Reports on the activities of its 
Communications and Emergency 
Communications Subcommittees; a 
report and recommendation from its 
Technology Transitions Subcommittee 
regarding the accessibility of the 
Internet of Things; a report and 
recommendation from its Video 
Programming Subcommittee on video 
description services; and a report and 
four recommendations from its Relay & 
Equipment Distribution Subcommittee 
regarding: Videomail-to-text services for 
Video Relay Services consumers who 
are Deaf-Blind; mobile device support 
for USB connectivity to Braille displays; 
best practices for the development and 
testing of Augmentative-Alternative 
Communication (AAC) devices; and the 
portability of ten-digit telephone 
numbers and associated features from 
one IP-enabled relay provider to 
another. The Committee also anticipates 
presentations from Commission staff on 
recent activities, and a presentation on 
the future of television. A limited 
amount of time may be available on the 
agenda for comments and inquiries from 
the public. The public may comment or 
ask questions of presenters via the email 
address livequestions@fcc.gov. 

The meeting site is fully accessible to 
people using wheelchairs or other 
mobility aids. Sign language 
interpreters, open captioning, and 
assistive listening devices will be 
provided on site. Other reasonable 
accommodations for people with 
disabilities are available upon request. If 
making a request for an accommodation, 
please include a description of the 
accommodation you will need and tell 
us how to contact you if we need more 
information. Make your request as early 
as possible by sending an email to 
fcc504@fcc.gov or calling the Consumer 
and Governmental Affairs Bureau at 

(202) 418–0530 (voice), (202) 418–0432 
(TTY). Last minute requests will be 
accepted, but may be impossible to fill. 
The meeting will be webcast with open 
captioning, at: www.fcc.gov/live. 

To request materials in accessible 
formats for people with disabilities 
(Braille, large print, electronic files, 
audio format), send an email to fcc504@
fcc.gov or call the Consumer and 
Governmental Affairs Bureau at (202) 
418–0530 (voice), (202) 418–0432 
(TTY). 
Federal Communications Commission. 
Karen Peltz Strauss, 
Deputy Chief, Consumer and Governmental 
Affairs Bureau. 
[FR Doc. 2016–27663 Filed 11–16–16; 8:45 am] 

BILLING CODE 6712–01–P 

FEDERAL DEPOSIT INSURANCE 
CORPORATION 

Sunshine Act Meeting 

Pursuant to the provisions of the 
‘‘Government in the Sunshine Act’’ (5 
U.S.C. 552b), notice is hereby given that 
at 10:28 a.m. on Tuesday, November 15, 
2016, the Board of Directors of the 
Federal Deposit Insurance Corporation 
met in closed session to consider 
matters related to the Corporation’s 
supervision, corporate, and resolution 
activities. 

In calling the meeting, the Board 
determined, on motion of Vice 
Chairman Thomas M. Hoenig, seconded 
by Director Richard Cordray (Director, 
Consumer Financial Protection Bureau), 
concurred in by Director Thomas J. 
Curry (Comptroller of the Currency) and 
Chairman Martin J. Gruenberg, that 
Corporation business required its 
consideration of the matters which were 
to be the subject of this meeting on less 
than seven days’ notice to the public; 
that no earlier notice of the meeting was 
practicable; that the public interest did 
not require consideration of the matters 
in a meeting open to public observation; 
and that the matters could be 
considered in a closed meeting by 
authority of subsections (c)(2), (c)(4), 
(c)(6), (c)(8), (c)(9)(A)(ii), (c)(9)(B), and 
(c)(10) of the ‘‘Government in the 
Sunshine Act’’ (5 U.S.C. 552b(c)(2), 
(c)(4), (c)(6), (c)(8), (c)(9)(A)(ii), (c)(9)(B), 
and (c)(10). 

Dated: November 15, 2016. 
Federal Deposit Insurance Corporation. 

Robert E. Feldman, 
Executive Secretary. 
[FR Doc. 2016–27829 Filed 11–15–16; 4:15 pm] 

BILLING CODE 6714–01–P 

FEDERAL MARITIME COMMISSION 

Notice of Agreements Filed 

The Commission hereby gives notice 
of the filing of the following agreements 
under the Shipping Act of 1984. 
Interested parties may submit comments 
on the agreements to the Secretary, 
Federal Maritime Commission, 
Washington, DC 20573, within twelve 
days of the date this notice appears in 
the Federal Register. Copies of the 
agreements are available through the 
Commission’s Web site (www.fmc.gov) 
or by contacting the Office of 
Agreements at (202)–523–5793 or 
tradeanalysis@fmc.gov. 

Agreement No.: 012367–003. 
Title: MSC/Maersk Line Trans- 

Atlantic Space Charter Agreement. 
Parties: Maersk Line A/S and MSC 

Mediterranean Shipping Company S.A. 
Filing Party: Wayne R. Rohde, Esq.; 

Cozen O’Conner; 1200 19th Street NW., 
Washington, DC 20036. 

Synopsis: The amendment makes a 
minor revision to Article 5.1(a) with 
respect to the timing of a change in the 
amount of space to be chartered. 

Agreement No.: 012440. 
Title: WWL and NYK Space Charter 

Agreement. 
Parties: Wallenius Wilhelmsen 

Logistics AS and Nippon Yusen Kaisha. 
Filing Party: Kristen Chung, Corporate 

Counsel, NYK Line (North America) 
Inc.; 300 Lighting Way, 5th Floor; 
Secaucus, NJ 07094. 

Synopsis: The Agreement authorizes 
the parties to charter space to/from one 
another for the carriage of vehicles, 
equipment or other cargo suitable for 
carriage on Ro/Ro vessels in the U.S. 
trades. 

By Order of the Federal Maritime 
Commission. 

Dated: November 14, 2016. 
Rachel E. Dickon, 
Assistant Secretary. 
[FR Doc. 2016–27647 Filed 11–16–16; 8:45 am] 

BILLING CODE P 

FEDERAL RESERVE SYSTEM 

Formations of, Acquisitions by, and 
Mergers of Bank Holding Companies 

The companies listed in this notice 
have applied to the Board for approval, 
pursuant to the Bank Holding Company 
Act of 1956 (12 U.S.C. 1841 et seq.) 
(BHC Act), Regulation Y (12 CFR part 
225), and all other applicable statutes 
and regulations to become a bank 
holding company and/or to acquire the 
assets or the ownership of, control of, or 
the power to vote shares of a bank or 
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1 Public Law 111–8, section 626, 123 Stat. 524 
(Mar. 11, 2009). 

2 Dodd-Frank Act, § 1061, 12 U.S.C. 5581 (2010). 
3 76 FR 78130. 
4 77 FR 22200 (April 13, 2012). 

bank holding company and all of the 
banks and nonbanking companies 
owned by the bank holding company, 
including the companies listed below. 

The applications listed below, as well 
as other related filings required by the 
Board, are available for immediate 
inspection at the Federal Reserve Bank 
indicated. The applications will also be 
available for inspection at the offices of 
the Board of Governors. Interested 
persons may express their views in 
writing on the standards enumerated in 
the BHC Act (12 U.S.C. 1842(c)). If the 
proposal also involves the acquisition of 
a nonbanking company, the review also 
includes whether the acquisition of the 
nonbanking company complies with the 
standards in section 4 of the BHC Act 
(12 U.S.C. 1843). Unless otherwise 
noted, nonbanking activities will be 
conducted throughout the United States. 

Unless otherwise noted, comments 
regarding each of these applications 
must be received at the Reserve Bank 
indicated or the offices of the Board of 
Governors not later than December 12, 
2016. 

A. Federal Reserve Bank of St. Louis 
(David L. Hubbard, Senior Manager) 
P.O. Box 442, St. Louis, Missouri 
63166–2034. Comments can also be sent 
electronically to 
Comments.applications@stls.frb.org: 

1. Northeast Missouri Bancshares, 
Inc., to become a bank holding company 
by acquiring 100 percent of The 
Mercantile Bank of Louisiana, all of 
Louisiana, Missouri. 

Board of Governors of the Federal Reserve 
System, November 10, 2016. 
Yao-Chin Chao, 
Assistant Secretary of the Board. 
[FR Doc. 2016–27558 Filed 11–16–16; 8:45 am] 

BILLING CODE 6210–01–P 

FEDERAL RESERVE SYSTEM 

Change in Bank Control Notices; 
Acquisitions of Shares of a Bank or 
Bank Holding Company 

The notificants listed below have 
applied under the Change in Bank 
Control Act (12 U.S.C. 1817(j)) and 
§ 225.41 of the Board’s Regulation Y (12 
CFR 225.41) to acquire shares of a bank 
or bank holding company. The factors 
that are considered in acting on the 
notices are set forth in paragraph 7 of 
the Act (12 U.S.C. 1817(j)(7)). 

The notices are available for 
immediate inspection at the Federal 
Reserve Bank indicated. The notices 
also will be available for inspection at 
the offices of the Board of Governors. 
Interested persons may express their 
views in writing to the Reserve Bank 

indicated for that notice or to the offices 
of the Board of Governors. Comments 
must be received not later than 
December 1, 2016. 

A. Federal Reserve Bank of Dallas 
(Robert L. Triplett III, Senior Vice 
President) 2200 North Pearl Street, 
Dallas, Texas 75201–2272: 

1. Kemp Family 2016 Trust, Gillespie 
County, Texas, Brian Daniel Kemp, San 
Marcos, Texas, Cynthia Susan Kemp, 
Fredericksburg, Texas, and Daniel 
Wesley Kemp, Fredericksburg, Texas, as 
trustees of the Kemp Family 2016 Trust; 
the Keller Family 2016 Trust, Gillespie, 
Texas, Stephanie Ann Igler, San Angelo, 
Texas, Kory Allen Keller, 
Fredericksburg, Texas, and Stacy Lynn 
Loth, Harper, Texas, as trustees of the 
Keller Family 2016 Trust; the Kathleen 
Keller 2016 Trust, Blanco County, 
Texas, Jody Lynn Lapp, Cottonsville, 
Maryland, as trustee of the Kathleen 
Keller 2016 Trust; and the Kay Durst 
Family 2016 Trust, Gillespie County, 
Texas, Kimberly Durst Bonnen, 
Friendswood, Texas, and Kristy Kay 
LeJeune, College Station, Texas, as 
trustees of the Kay Durst Family 2016 
Trust; to join the Bonnen/Durst/Hayne/ 
Igler/Keller/Kemp/LeJeune/Loth control 
group, to retain voting shares of Security 
Holding Company (the ‘‘Company’’), 
and indirectly Security State Bank & 
Trust (the ‘‘Bank’’), both of 
Fredericksburg, Texas. In addition, 
Brian Daniel Kemp, San Marcos, Texas, 
Cynthia Susan Kemp, Fredericksburg, 
Texas, and Daniel Wesley Kemp, 
Fredericksburg, Texas, have applied to 
acquire shares of the Company and 
indirectly the Bank. 

Board of Governors of the Federal 
Reserve System, November 10, 2016. 

Yao-Chin Chao, 
Assistant Secretary of the Board. 
[FR Doc. 2016–27559 Filed 11–16–16; 8:45 am] 

BILLING CODE 6210–01–P 

FEDERAL TRADE COMMISSION 

Agency Information Collection 
Activities; Proposed Collection; 
Comment Request 

AGENCY: Federal Trade Commission 
(FTC or Commission). 
ACTION: Notice. 

SUMMARY: The information collection 
requirements described below will be 
submitted to the Office of Management 
and Budget (OMB) for review, as 
required by the Paperwork Reduction 
Act (PRA). The FTC seeks public 
comments on its proposal to extend, for 
three years, the current PRA clearance 

for its portion of the information 
collection requirements contained in the 
Consumer Financial Protection Bureau’s 
Regulation O (the Mortgage Assistance 
Relief Services Rule). The FTC shares 
enforcement of Regulation O with the 
Consumer Financial Protection Bureau 
(CFPB). This clearance expires on 
January 31, 2017. 
DATES: Comments must be received on 
or before January 17, 2017. 
ADDRESSES: Interested parties may file a 
comment online or on paper by 
following the instructions in the 
Request for Comments part of the 
Supplementary Information section 
below. Write ‘‘Regulation O, PRA 
Comment, FTC File No. P134812’’ on 
your comment, and file your comment 
online at https://
ftcpublic.commentworks.com/ftc/ 
regulationopra by following the 
instructions on the web-based form. If 
you prefer to file your comment on 
paper, mail or deliver your comment to 
the following address: Federal Trade 
Commission, Office of the Secretary, 
600 Pennsylvania Avenue NW., Suite 
CC–5610 (Annex J), Washington, DC 
20580, or deliver your comment to the 
following address: Federal Trade 
Commission, Office of the Secretary, 
Constitution Center, 400 7th Street SW., 
5th Floor, Suite 5610 (Annex J), 
Washington, DC 20024. 
FOR FURTHER INFORMATION CONTACT: 
Requests for copies of the collection of 
information and supporting 
documentation should be addressed to 
Rebecca Unruh, Attorney, Division of 
Financial Practices, Bureau of Consumer 
Protection, Federal Trade Commission, 
600 Pennsylvania Avenue NW., CC– 
10232, Washington, DC 20580, (202) 
326–3365. 
SUPPLEMENTARY INFORMATION: Title X of 
the Dodd-Frank Wall Street Reform and 
Consumer Protection Act (‘‘Dodd-Frank 
Act’’), Public Law 111–203, 124 Stat. 
1376 (2010), transferred the 
Commission’s rulemaking authority 
under the mortgage provisions in 
section 626 of the 2009 Omnibus 
Appropriations Act, as amended,1 to the 
CFPB.2 On December 16, 2011, the 
CFPB republished the Mortgage 
Assistance Relief Services (‘‘MARS’’) 
Rule as Regulation O (12 CFR part 
1015).3 As a result, the Commission 
subsequently rescinded its MARS Rule 
(16 CFR part 322).4 Nonetheless, under 
the Dodd-Frank Act, the FTC retains its 
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5 Dodd-Frank Act, § 1061(b)(5), 12 U.S.C. 
5581(b)(5). 

6 The OMB Control Number for the FTC’s existing 
PRA clearance associated with Regulation O is 
3084–0157. 7 See 12 CFR 1015.2, 1015.5. 

authority to bring law enforcement 
actions to enforce Regulation O.5 

Regulation O contains information 
requirements that have been approved 
by OMB under the PRA, 44 U.S.C. 3501 
et seq. The discussion below details the 
nature of and justification for the 
information collection requirements of 
Regulation O for which the FTC, as a co- 
enforcer, seeks OMB clearance renewal 
for its share of the estimated PRA 
burden.6 

Disclosure Requirements 

In commercial communications for a 
general audience, MARS providers are 
required to make the following 
disclosure: 

(1) ‘‘(Name of company) is not 
associated with the government and our 
service is not approved by the 
government or your lender’’; and 

(2) In some instances, that ‘‘[e]ven if 
you accept this offer and use our 
service, your lender may not agree to 
change your loan.’’ 

In addition, MARS providers must 
disclose to consumers, in any 
subsequent commercial communication 
directed to a specific consumer, the 
following information: 

(1) That ‘‘You may stop doing 
business with us at any time. You may 
accept or reject the offer of mortgage 
assistance we obtain from your lender 
[or servicer]. If you reject the offer, you 
do not have to pay us. If you accept the 
offer, you will have to pay us (insert 
amount or method for calculating the 
amount) for our services’’; 

(2) That ‘‘(Name of company) is not 
associated with the government and our 
service is not approved by the 
government or your lender’’; and 

(3) In some instances, that ‘‘[e]ven if 
you accept this offer and use our 
service, your lender may not agree to 
change your loan.’’ 

Furthermore, MARS providers are 
required to disclose to consumers in all 
communications in which the provider 
represents that the consumer should 
temporarily or permanently discontinue 
payments, in whole or in part, the 
following information: 

‘‘If you stop paying your mortgage, 
you could lose your home and damage 
your credit rating.’’ 

Finally, after a provider has obtained 
an offer of mortgage assistance relief 
from the lender or servicer and 
presented the consumer with a written 
agreement incorporating the offer, the 

MARS provider must disclose the 
following: 

(1) ‘‘This is an offer of mortgage 
assistance relief service from your 
lender [or servicer]. You may accept or 
reject the offer. If you accept the offer, 
you will have to pay us [same amount 
as disclosed pursuant to § 1015.4(b)(1)] 
for our services’’; and 

(2) A description of all ‘‘material 
differences’’ between the terms, 
conditions, and limitations of the 
consumer’s current mortgage and those 
associated with the offer for mortgage 
relief, provided in a written notice from 
the consumer’s lender or servicer. 

Regulation O also requires that the 
disclosures be ‘‘clear and prominent,’’ 
as defined specific to the media used.7 

These disclosures are necessary for 
the following reasons: 

• Non-affiliation with the government 
or lenders: Federal and state law 
enforcement officials have brought 
numerous law enforcement actions 
against MARS providers who have 
misrepresented their affiliation with 
government agencies or programs, 
lenders, or servicers, in connection with 
offering MARS. These providers have 
used a variety of techniques to create 
such misimpressions, including 
advertising under trade names that 
resemble the names of legitimate 
government programs. Given that the 
government, for-profit entities, and 
nonprofit entities assist financially 
distressed consumers with their 
mortgages, and the frequency of 
deceptive affiliation claims, the 
requirement that MARS providers 
disclose their nonaffiliation with the 
government or with consumers’ lenders 
or servicers is reasonably related to the 
goal of preventing deception. 

• Risk of Nonpayment of Mortgage: 
Law enforcement experience and the 
FTC’s rulemaking record for the former 
MARS Rule demonstrates that MARS 
providers frequently encourage 
consumers, often through deception, to 
stop paying their mortgages and instead 
pay providers. Consumers who rely on 
these deceptive statements frequently 
suffer grave financial harm. Requiring 
MARS providers who encourage 
consumers not to pay their mortgages to 
disclose the risks of following this 
advice is necessary to prevent 
deception. 

• Total amount a consumer must pay: 
The total cost of MARS is perhaps most 
material to consumers in making well- 
informed decisions about whether to 
purchase those services. Requiring the 
clear and prominent disclosure of total 
cost information in every 

communication directed at a specific 
consumer before the consumer enters 
into an agreement would decrease the 
likelihood that MARS providers will 
deceive prospective customers with 
incomplete, inaccurate, or confusing 
cost information. Requiring MARS 
providers to disclose total cost 
information clearly and prominently is 
reasonably related to the prevention of 
deception. 

• Right to accept or reject offer of 
mortgage assistance: To effectuate fully 
the advance fee ban under 12 CFR 
1015.5, which prohibits providers from 
collecting fees until the consumer has 
accepted the results obtained by the 
provider, it also is necessary for a MARS 
provider to inform consumers that they 
may withdraw from the service and may 
accept or reject the result delivered by 
the provider. This disclosure is 
reasonably related to preventing unfair 
and deceptive acts and practices by 
MARS providers. 

• No guarantee: Law enforcement 
experience and the FTC’s rulemaking 
record reveals that MARS providers 
often misrepresent their likelihood of 
success in obtaining a significant loan 
modification for consumers. These 
deceptive success claims lead 
consumers to overestimate MARS 
providers’ abilities to obtain substantial 
loan modifications or other relief. 
Requiring MARS providers to inform 
consumers that lenders might not agree 
to change consumers’ loans, even if 
those consumers purchase the services 
that the MARS provider offers, is 
reasonably related to the goal of 
preventing deception. 

• Written Notice from Lender or 
Servicer: Based on law enforcement 
experience and the rulemaking record, 
providing the consumer with a notice 
from the consumer’s lender or servicer 
describing all material differences 
between the consumer’s current 
mortgage loan and the offered mortgage 
relief is essential to consumers’ ability 
to evaluate whether they should accept 
the offer. Requiring that the lender or 
servicer prepare the written disclosure 
also better ensures that the information 
provided is consistent with the terms of 
the offer, and mitigates the risk that 
MARS providers would mislead 
consumers about the offer. This 
disclosure is reasonably related to the 
goal of protecting consumers from 
deception. 

Recordkeeping Requirements 
Regulation O’s recordkeeping 

requirements pertain to records that are 
customarily kept in the ordinary course 
of business, such as copies of contracts 
and consumer files containing the name 
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8 5 CFR 1320.3(b)(2). 
9 See Bureau of Consumer Financial Protection, 

Agency Information Collection Activities: 
Submission for OMB Review; Supporting Statement 
(Jul. 23, 2015), available at http://www.reginfo.gov/ 
public/do/PRAViewDocument?ref_nbr=201507- 
3170-002; OMB Control No: 3170–0007, clearance 
expires on Sept. 30, 2018. 

10 Id. 
11 Id. Both the FTC and CFPB attribute the 

significant drop in burden hours from prior 
estimates to several factors, including the lack of 
one-time startup costs associated with new entrants 
into the market (since there are not expected to be 
any new market entrants in the next three years), 
the lack of rule modification, and a reduction in the 
estimated number of MARS providers. The decrease 
in the estimated number of MARS providers is 
consistent with Regulation O’s causing a reduction 
in purported providers of mortgage relief services 
who were not in fact providing legitimate relief 
services, causing overestimation. 

12 This estimate is based on the mean hourly wage 
for a Compliance Officer provided by the Bureau of 

Labor Statistics in its Table entitled ‘‘National 
employment and wage data from the Occupational 
Employment Statistics survey by occupation, May 
2015.’’ 

13 See supra note 9. 

and address of the borrower and 
materially different versions of sales 
scripts and related promotional 
materials. Thus, the retention of these 
documents does not constitute a 
‘‘collection of information,’’ as defined 
by OMB’s regulations that implement 
the PRA.8 

Burden Statement 
Because the FTC and CFPB share 

enforcement authority for this rule, the 
FTC is seeking clearance for one-half of 
the following estimated PRA burden 
that the FTC attributes to the disclosure 
and recordkeeping requirements under 
Regulation O. The potential entities 
providing MARS services are varied, 
and there are no ways to formally track 
them. By extension, there is no clear 
path to track how many affected 
individual entities have newly entered 
and departed from one year to the next 
or from one triennial PRA clearance 
cycle to the next. However, based on 
law enforcement experience and the 
CFPB’s recent analysis conducted after 
the MARS Rule was restated as 
Regulation O, the FTC estimates that 
Regulation O affects roughly 107 MARS 
providers.9 This estimate informs the 
additional estimates detailed below. 

Estimated annual hours burden: 321 
(for the FTC). 

The above hours estimate is based on 
the assumption that compliance with all 
MARS disclosures requires 6 hours of 
labor annually.10 Multiplying this figure 
by 107 entities yields a total burden of 
642 hours, of which 321 hours are 
attributed to the FTC.11 

Estimated associated labor cost: 
$10,677 (for the FTC). 

Commission staff assumes that a 
compliance officer or equivalent will 
prepare the required disclosures for 6 
hours annually at an hourly rate of 
$33.26.12 Thus, the estimated labor cost 

is $21,353 (107 providers × 6 hours × 
$33.26) of which the FTC assumes half, 
or $10,677. 

Estimated non-labor cost: $29,425 (for 
the FTC). 

Based on the CFPB’s analysis, the FTC 
assumes that each of the estimated 107 
MARS providers bears an additional 
$550 in material fees for acquiring 
relevant legal and technical compliance 
information, for a total additional 
burden of $58,850, of which the FTC 
assumes half, or $29,425.13 Based on 
law enforcement experience, the FTC 
assumes that any disclosures will likely 
be made electronically and thus will not 
generate additional non-labor costs such 
as printing and distribution. 

Request for Comments 
Under the PRA, 44 U.S.C. 3501–3521, 

federal agencies must obtain approval 
from OMB for each collection of 
information they conduct or sponsor. 
‘‘Collection of information’’ means 
agency requests or requirements that 
members of the public submit reports, 
keep records, or provide information to 
a third party. 44 U.S.C. 3502(3); 5 CFR 
1320.3(c). As required by section 
3506(c)(2)(A) of the PRA, the FTC is 
providing this opportunity for public 
comment before requesting that OMB 
extend the existing paperwork clearance 
for the regulations noted herein. 

Pursuant to Section 3506(c)(2)(A) of 
the PRA, the FTC invites comments on: 

(1) Whether the disclosure and 
recordkeeping requirements are 
necessary, including whether the 
information will be practically useful; 

(2) the accuracy of our burden 
estimates, including whether the 
methodology and assumptions used are 
valid; 

(3) ways to enhance the quality, 
utility, and clarity of the information to 
be collected; and 

(4) ways to minimize the burden of 
the collection of information. All 
comments should be filed as prescribed 
in the ADDRESSES section above, and 
must be received on or before January 
17, 2017. 

You can file a comment online or on 
paper. Write ‘‘Regulation O, PRA 
Comment, FTC File No. P134812’’ on 
your comment. Your comment— 
including your name and your state— 
will be placed on the public record of 
this proceeding, including, to the extent 
practicable, on the public Commission 
Web site, at http://www.ftc.gov/os/ 
publiccomments.shtm. As a matter of 

discretion, the Commission tries to 
remove individuals’ home contact 
information from comments before 
placing them on the Commission Web 
site. 

Because your comment will be made 
public, you are solely responsible for 
making sure that your comment does 
not include any sensitive personal 
information, such as a Social Security 
number, date of birth, driver’s license 
number or other state identification 
number or foreign country equivalent, 
passport number, financial account 
number, or credit or debit card number. 
You are also solely responsible for 
making sure that your comment does 
not include any sensitive health 
information, such as medical records or 
other individually identifiable health 
information. In addition, do not include 
any ‘‘[t]rade secret or any commercial or 
financial information which is . . . 
privileged or confidential,’’ as discussed 
in section 6(f) of the FTC Act, 15 U.S.C. 
46(f), and FTC Rule 4.10(a)(2), 16 CFR 
4.10(a)(2). In particular, do not include 
competitively sensitive information 
such as costs, sales statistics, 
inventories, formulas, patterns, devices, 
manufacturing processes, or customer 
names. 

If you want the Commission to give 
your comment confidential treatment, 
you must file it in paper form, with a 
request for confidential treatment, and 
you must follow the procedure 
explained in FTC Rule 4.9(c), 16 CFR 
4.9(c). Your comment will be kept 
confidential only if the FTC General 
Counsel grants your request in 
accordance with the law and the public 
interest. Postal mail addressed to the 
Commission is subject to delay due to 
heightened security screening. As a 
result, the Commission encourages you 
to submit your comments online. To 
make sure that the Commission 
considers your online comment, you 
must file it at https://
ftcpublic.commentworks.com/ftc/ 
regulationopra by following the 
instructions on the web-based form. If 
this Notice appears at http://
www.regulations.gov, you also may file 
a comment through that Web site. 

If you file your comment on paper, 
write ‘‘Regulation O, PRA Comment, 
FTC File No. P134812’’ on your 
comment and on the envelope, and mail 
it to the following address: Federal 
Trade Commission, Office of the 
Secretary, 600 Pennsylvania Avenue 
NW., Suite CC–5610, (Annex J), 
Washington, DC 20580, or deliver your 
comment to the following address: 
Federal Trade Commission, Office of the 
Secretary, Constitution Center, 400 7th 
Street SW., 5th Floor, Suite 5610, 
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(Annex J), Washington, DC 20024. If 
possible, submit your paper comment to 
the Commission by courier or overnight 
service. 

The FTC Act and other laws that the 
Commission administers permit the 
collection of public comments to 
consider and use in this proceeding as 
appropriate. The Commission will 
consider all timely and responsive 
public comments that it receives on or 
before January 17, 2017. You can find 
more information, including routine 
uses permitted by the Privacy Act, in 
the Commission’s privacy policy, at 
http://www.ftc.gov/ftc/privacy.htm. 

David C. Shonka, 
Acting General Counsel. 
[FR Doc. 2016–27701 Filed 11–16–16; 8:45 am] 

BILLING CODE 6750–01–P 

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Centers for Disease Control and 
Prevention 

[60Day–17–17ZQ; Docket No. CDC–2016– 
0107] 

Proposed Data Collection Submitted 
for Public Comment and 
Recommendations 

AGENCY: Centers for Disease Control and 
Prevention (CDC), Department of Health 
and Human Services (HHS). 
ACTION: Notice with comment period. 

SUMMARY: The Centers for Disease 
Control and Prevention (CDC), as part of 
its continuing efforts to reduce public 
burden and maximize the utility of 
government information, invites the 
general public and other Federal 
agencies to take this opportunity to 
comment on proposed and/or 
continuing information collections, as 
required by the Paperwork Reduction 
Act of 1995. This notice invites 
comment on Zika Virus Associated 
Neurologic Illness Case Control Study. 
This collection intends to identify 
potential risk factors for the 
development of severe neurologic 
illnesses using a case-control 
investigation. 

DATES: Written comments must be 
received on or before January 17, 2017. 
ADDRESSES: You may submit comments, 
identified by Docket No. CDC–2016– 
0107 by any of the following methods: 

• Federal eRulemaking Portal: 
Regulations.gov. Follow the instructions 
for submitting comments. 

• Mail: Leroy A. Richardson, 
Information Collection Review Office, 

Centers for Disease Control and 
Prevention, 1600 Clifton Road NE., MS– 
D74, Atlanta, Georgia 30329. 

Instructions: All submissions received 
must include the agency name and 
Docket Number. All relevant comments 
received will be posted without change 
to Regulations.gov, including any 
personal information provided. For 
access to the docket to read background 
documents or comments received, go to 
Regulations.gov. 

Please note: All public comment 
should be submitted through the 
Federal eRulemaking portal 
(Regulations.gov) or by U.S. mail to the 
address listed above. 
FOR FURTHER INFORMATION CONTACT: To 
request more information on the 
proposed project or to obtain a copy of 
the information collection plan and 
instruments, contact the Information 
Collection Review Office, Centers for 
Disease Control and Prevention, 1600 
Clifton Road NE., MS–D74, Atlanta, 
Georgia 30329; phone: 404–639–7570; 
Email: omb@cdc.gov. 
SUPPLEMENTARY INFORMATION: Under the 
Paperwork Reduction Act of 1995 (PRA) 
(44 U.S.C. 3501–3520), Federal agencies 
must obtain approval from the Office of 
Management and Budget (OMB) for each 
collection of information they conduct 
or sponsor. In addition, the PRA also 
requires Federal agencies to provide a 
60-day notice in the Federal Register 
concerning each proposed collection of 
information, including each new 
proposed collection, each proposed 
extension of existing collection of 
information, and each reinstatement of 
previously approved information 
collection before submitting the 
collection to OMB for approval. To 
comply with this requirement, we are 
publishing this notice of a proposed 
data collection as described below. 

Comments are invited on: (a) Whether 
the proposed collection of information 
is necessary for the proper performance 
of the functions of the agency, including 
whether the information shall have 
practical utility; (b) the accuracy of the 
agency’s estimate of the burden of the 
proposed collection of information; (c) 
ways to enhance the quality, utility, and 
clarity of the information to be 
collected; (d) ways to minimize the 
burden of the collection of information 
on respondents, including through the 
use of automated collection techniques 
or other forms of information 
technology; and (e) estimates of capital 
or start-up costs and costs of operation, 
maintenance, and purchase of services 
to provide information. Burden means 
the total time, effort, or financial 
resources expended by persons to 

generate, maintain, retain, disclose or 
provide information to or for a Federal 
agency. This includes the time needed 
to review instructions; to develop, 
acquire, install and utilize technology 
and systems for the purpose of 
collecting, validating and verifying 
information, processing and 
maintaining information, and disclosing 
and providing information; to train 
personnel and to be able to respond to 
a collection of information, to search 
data sources, to complete and review 
the collection of information; and to 
transmit or otherwise disclose the 
information. 

Proposed Project 
Zika Virus Associated Neurologic 

Illness Case Control Study—New— 
National Center for Emerging and 
Zoonotic Infectious Diseases (NCEZID), 
Centers for Disease Control and 
Prevention (CDC). 

Background and Brief Description 
There is an urgent public health need 

to understand the potential association 
between neurological illness and Zika 
Virus (ZIKV) infection. Currently, 
increased numbers of neurologic illness 
cases have been reported in ZIKV- 
affected contexts, but it is not known if 
this is due to ZIKV, another etiologic 
agent, or some combination/interaction 
thereof. The Puerto Rico Department of 
Health (PRDH) is establishing 
neurologic illness surveillance and 
defining baseline incidence toward 
investigating the association between 
neurologic illness and ZIKV infection in 
Puerto Rico. More broadly, the results of 
this investigation would be relevant to 
other ZIKV-affected contexts, serving 
toward enabling clinical and/or public 
health action to manage and prevent 
additional cases. 

A case-control investigation will be 
conducted to identify potential risk 
factors for the development of 
neurological illness. As part of the 
investigation, blood specimens will be 
collected from cases and matched 
controls to evaluate for antibodies 
against several pathogens known to 
cause neurological illness (e.g., 
influenza) or pathogens hypothesized to 
contribute to this illness cluster (e.g., 
ZIKV, dengue virus, chikungunya virus, 
HIV, Campylobacter jejuni, Leptospira 
species bacteria). 

This information collection request is 
a continuation on the work begun under 
the following Emergency Clearance: 
OMB 0920–1106 (Expiration date 9/30/ 
16). Specifically, beginning in March 
2016, CDC collaborated with the PRDH 
on the collection of very similar data for 
a Guillain-Barre syndrome case-control 
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investigation. After clinical reports and 
field observation of a broader range of 
health endpoints, this larger 
investigation is now being undertaken 
to expand the exploration of the 
association of Zika virus infection with 
not only Guillain-Barre syndrome but 
also other severe neurologic illnesses. 

Under this request, case and control 
interviews similar to those conducted 
under the previously approved 
information collection will be 
conducted using the questionnaire 
developed by the investigation team. All 
cases and controls will be asked 
questions about activities, antecedent 
signs and symptoms of illness, and 
exposures in the two months prior to 
onset of neurologic illness for cases and 
the same time period for their matched 
controls. A calendar will be used to 
orient cases and controls to the time 
period of interest. 

As in the previously approved 
information collection activities, sera, 
urine, and saliva will be collected from 
cases and controls at the time of 

interview using standard techniques. 
The sera will be tested for antibodies 
against suspected infectious pathogens, 
such as ZIKV, dengue virus, 
chikungunya virus, influenza virus, 
human immunodeficiency virus, and 
Leptospira species bacteria. Urine 
specimens will be tested by rRT–PCR to 
identify ZIKV, dengue virus, or 
chikungunya virus. 

If any residual specimens are 
available from cases, those will also be 
obtained and undergo testing for 
infectious pathogens. It is not expected 
that matched controls will have any 
previously collected clinical specimens; 
however, in cases where controls had 
specimens collected while seeking 
medical care for an acute illness 
experienced within two months of GBS 
symptom onset of the matching case, 
these specimens will also be collected 
and tested for evidence of infection with 
the aforementioned pathogens. 

Residual samples will be stored after 
infectious testing is complete at the U.S. 
CDC with an identification number for 

possible additional testing for GBS- 
associated biological markers or other 
infectious pathogens as clinically 
indicated. If a participant does not 
provide consent to store the specimens, 
all specimens for that participant will be 
destroyed once testing for infectious 
disease pathogens has been completed. 
As with cases, written consent will also 
be obtained to review controls’ medical 
records, where applicable and available, 
using a standardized chart abstraction 
form. Diagnostic test results will be 
securely transmitted from CDC to PRDH, 
which will then transmit diagnostic test 
results to participants by telephone or 
mail, as they prefer. 

Data analysis will focus on potential 
demographic, environmental, and/or 
medical risk factors for developing 
neurologic illness, as well as laboratory 
evidence for infection with the 
aforementioned pathogens. 

The total number of estimated 
annualized burden hours for this project 
is 90. There are no other costs to 
respondents other than their time. 

ESTIMATED ANNUALIZED BURDEN HOURS 

Type of respondents Form name Number of 
respondents 

Number of 
responses per 

respondent 

Average 
burden per 
response 
(in hours) 

Total burden 
(in hours) 

Public Health Personnel ................... Severe Neurologic Illness Chart Ab-
straction Questionnaire.

10 6 1 60 

General Public .................................. Severe Neurologic Illness Question-
naire for Cases and Controls.

120 1 15/60 30 

Total ........................................... ........................................................... ........................ ........................ ........................ 90 

Leroy A. Richardson, 
Chief, Information Collection Review Office, 
Office of Scientific Integrity, Office of the 
Associate Director for Science, Office of the 
Director, Centers for Disease Control and 
Prevention. 
[FR Doc. 2016–27692 Filed 11–16–16; 8:45 am] 

BILLING CODE 4163–18–P 

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Centers for Disease Control and 
Prevention 

[60Day–17–16BGA; Docket No. CDC–2016– 
0106] 

Proposed Data Collection Submitted 
for Public Comment and 
Recommendations 

AGENCY: Centers for Disease Control and 
Prevention (CDC), Department of Health 
and Human Services (HHS). 
ACTION: Notice with comment period. 

SUMMARY: The Centers for Disease 
Control and Prevention (CDC), as part of 
its continuing efforts to reduce public 
burden and maximize the utility of 
government information, invites the 
general public and other Federal 
agencies to take this opportunity to 
comment on proposed and/or 
continuing information collections, as 
required by the Paperwork Reduction 
Act of 1995. This notice invites 
comment on a proposed information 
collection project entitled ‘‘ZEN 
Colombia Study: Zika in Pregnant 
Women and Children in Colombia.’’ 
This collection intends to identify risk 
factors for Zika virus (ZIKV) infection in 
pregnant women and their infants, 
assess the risk for adverse maternal, 
fetal, and infant outcomes associated 
with ZIKV infection and, assess 
modifiers of the risk for adverse 
outcomes among pregnant women and 
their infants following ZIKV infection. 

DATES: Written comments must be 
received on or before January 17, 2017. 

ADDRESSES: You may submit comments, 
identified by Docket No. CDC–2016– 
0106 by any of the following methods: 

• Federal eRulemaking Portal: 
Regulations.gov. Follow the instructions 
for submitting comments. 

• Mail: Leroy A. Richardson, 
Information Collection Review Office, 
Centers for Disease Control and 
Prevention, 1600 Clifton Road NE., MS– 
D74, Atlanta, Georgia 30329. 

Instructions: All submissions received 
must include the agency name and 
Docket Number. All relevant comments 
received will be posted without change 
to Regulations.gov, including any 
personal information provided. For 
access to the docket to read background 
documents or comments received, go to 
Regulations.gov. 

Please note: All public comment 
should be submitted through the 
Federal eRulemaking portal 
(Regulations.gov) or by U.S. mail to the 
address listed above. 
FOR FURTHER INFORMATION CONTACT: To 
request more information on the 
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proposed project or to obtain a copy of 
the information collection plan and 
instruments, contact the Information 
Collection Review Office, Centers for 
Disease Control and Prevention, 1600 
Clifton Road NE., MS–D74, Atlanta, 
Georgia 30329; phone: 404–639–7570; 
Email: omb@cdc.gov. 

SUPPLEMENTARY INFORMATION: Under the 
Paperwork Reduction Act of 1995 (PRA) 
(44 U.S.C. 3501–3520), Federal agencies 
must obtain approval from the Office of 
Management and Budget (OMB) for each 
collection of information they conduct 
or sponsor. In addition, the PRA also 
requires Federal agencies to provide a 
60-day notice in the Federal Register 
concerning each proposed collection of 
information, including each new 
proposed collection, each proposed 
extension of existing collection of 
information, and each reinstatement of 
previously approved information 
collection before submitting the 
collection to OMB for approval. To 
comply with this requirement, we are 
publishing this notice of a proposed 
data collection as described below. 

Comments are invited on: (a) Whether 
the proposed collection of information 
is necessary for the proper performance 
of the functions of the agency, including 
whether the information shall have 
practical utility; (b) the accuracy of the 
agency’s estimate of the burden of the 
proposed collection of information; (c) 
ways to enhance the quality, utility, and 
clarity of the information to be 
collected; (d) ways to minimize the 
burden of the collection of information 
on respondents, including through the 
use of automated collection techniques 
or other forms of information 
technology; and (e) estimates of capital 
or start-up costs and costs of operation, 
maintenance, and purchase of services 
to provide information. Burden means 
the total time, effort, or financial 
resources expended by persons to 
generate, maintain, retain, disclose or 
provide information to or for a Federal 
agency. This includes the time needed 
to review instructions; to develop, 
acquire, install and utilize technology 
and systems for the purpose of 
collecting, validating and verifying 
information, processing and 
maintaining information, and disclosing 
and providing information; to train 
personnel and to be able to respond to 
a collection of information, to search 
data sources, to complete and review 
the collection of information; and to 
transmit or otherwise disclose the 
information. 

Proposed Project 

ZEN Colombia Study: Zika in 
Pregnant Women and Children in 
Colombia—New—Pregnancy and Birth 
Defects Task Force, National Center for 
Emerging and Zoonotic Infectious 
Diseases (NCEZID), Centers for Disease 
Control and Prevention (CDC). 

Background and Brief Description 

Zika virus (ZIKV) infection is a 
mosquito-borne flavivirus transmitted 
by Aedes species mosquitoes; sexual 
transmission, mother-to-child 
transmission, and laboratory-acquired 
infections have also been reported. 
Evidence of human ZIKV infection was 
observed sporadically in Africa and 
Asia prior to 2007, when an outbreak of 
ZIKV caused an estimated 5,000 
infections in the State of Yap, Federated 
States of Micronesia. Since then, 
evidence of ZIKV has been found in 65 
countries and territories, mostly in 
Central and South America. Common 
symptoms of ZIKV in humans include 
rash, fever, arthralgia, and nonpurulent 
conjunctivitis. The illness is usually 
mild and self-limited, with symptoms 
lasting for several days to a week; 
however, based on previous outbreaks, 
some infections are asymptomatic. The 
prevalence of asymptomatic infection in 
the current Central and South American 
epidemic is unknown. 

Although the clinical presentation of 
ZIKV infection is typically mild, ZIKV 
infection in pregnancy can cause 
microcephaly and related brain 
abnormalities when fetuses are exposed 
in utero. Other adverse pregnancy 
outcomes related to ZIKV infection 
remain under study, and include 
pregnancy loss, other major birth 
defects, arthrogryposis, eye 
abnormalities, and neurologic 
abnormalities. 

As the spectrum of adverse health 
outcomes related to ZIKV infection 
continues to grow, large gaps remain in 
our understanding of ZIKV infection in 
pregnancy. These include the full 
spectrum of adverse health outcomes in 
pregnant women, fetuses, and infants 
associated with ZIKV infection; the 
relative contributions of sexual 
transmission and mosquito-borne 
transmission to occurrence of infections 
in pregnancy; variability in the risk of 
adverse fetal outcomes by gestational 
week of maternal infection or symptoms 
of infection. There is an urgency to fill 
these large gaps in our understanding 
given the rapidity of the epidemic’s 
spread and the severe health outcomes 
associated with ZIKV to date. 

Colombia’s Instituto Nacional de 
Salud (INS) began surveillance for ZIKV 

in 2015, reporting the first 
autochthonous transmission in October 
2015 in the north of the country. As of 
August 2016, Colombia has reported 
over 102,000 suspected ZIKV cases, over 
18,000 of them among pregnant women. 
With a causal link established between 
ZIKV infection in pregnancy and 
microcephaly, there is an urgent need to 
understand how ZIKV transmission can 
be prevented; the full spectrum of 
adverse maternal, fetal, and infant 
health outcomes associated with ZIKV 
infection; and risk factors for occurrence 
of these outcomes. To answer these 
questions, INS and the U.S. Centers for 
Disease Control and Prevention (CDC) 
will follow 5,000 women enrolled in the 
first trimester of pregnancy, their male 
partners, and their infants, in two to 
four cities in Colombia where ZIKV 
transmission is currently ongoing. 

The primary objectives of the study 
are to (1) Identify risk factors for ZIKV 
infection in pregnant women and their 
infants. These include behaviors such as 
use of mosquito-bite prevention 
measures or condoms, and factors 
associated with maternal-to-child 
transmission; (2) Assess the risk for 
adverse maternal, fetal, and infant 
outcomes associated with ZIKV 
infection and; (3) Assess modifiers of 
the risk for adverse outcomes among 
pregnant women and their infants 
following ZIKV infection. This includes 
investigating associations with 
gestational age at infection, presence of 
ZIKV symptoms, extended viremia, 
mode of transmission, prior infections 
or immunizations, and co-infections. 

Pregnant women will be recruited in 
the first trimester of pregnancy at 
participating clinics in Colombia’s 
private and public health care systems 
and followed through their pregnancy, 
delivery, and immediate postpartum 
period. Study visits will coincide with 
routine prenatal care clinic visits 
(monthly), and at these visits, mothers 
will be monitored for incident ZIKV 
infection by collection of blood. In 
addition, women will be asked to 
complete a questionnaire about 
behavioral, sexual, environmental, or 
other risk factors for ZIKV or adverse 
pregnancy outcomes and a ZIKV 
symptoms questionnaire. In between 
clinic visits (approximately two weeks 
after the clinic visit), a home visit will 
be conducted where a urine sample 
from the pregnant woman will be 
collected. Mothers will complete a ZIKV 
symptom questionnaire at the time of 
the home visit. Fetal ultrasound 
evaluation will occur once per trimester. 
If ZIKV is detected during pregnancy, 
monthly fetal ultrasounds will be 
conducted and women will provide 
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blood biweekly at the clinic or hospital 
until there are 2 consecutive negative 
blood tests for ZIKV. Fetal tissue will be 
collected for pregnancy losses to assess 
fetal ZIKV infection. All pregnancy 
outcomes and any additional testing 
during pregnancy or in the immediate 
neonatal period as part of clinical care 
will be abstracted from medical records. 

Male partners will be recruited via 
their pregnant partners around the time 
of their pregnant partners’ enrollment 
into the study. At enrollment, men will 
complete a baseline questionnaire and 
ZIKV symptom questionnaire and 
provide a blood sample. Urine samples 
in men will be collected at home every 
2 weeks through the second trimester of 
pregnancy to monitor for incident ZIKV 

infection. Men will complete a ZIKV 
symptom questionnaire at the time of 
each specimen collection. If a man 
becomes symptomatic, he will be asked 
to provide a blood sample at the clinic 
for ZIKV testing. If ZIKV is detected, 
semen collection at home will be 
scheduled every two weeks until there 
are 2 consecutive negative tests, or the 
end of pregnancy. In addition, if a man’s 
at-home urine sample is positive, he 
will again be asked to participate in 
semen collection at home every two 
weeks until there are 2 consecutive 
negative tests, or the end of pregnancy. 

All newborns of mothers participating 
in the study will be followed from birth 
to 6 months of age. A blood sample will 
be collected at delivery or no later than 

3 days after delivery. Urine samples and 
information on infant’s symptoms will 
be collected every 2 weeks at home 
visits to monitor for ZIKV infection in 
infancy. Additionally, any infant health 
conditions or results from medical 
testing during this 6-month period 
conducted as part of routine clinical 
care will be abstracted from medical 
records. 

INS and CDC will use the study 
results to guide their recommendations 
to prevent ZIKV infection; to improve 
counseling of patients about risks to 
themselves, their pregnancies, their 
partners, and their infants; and to help 
agencies prepare to provide services to 
affected children and families. 

ESTIMATED ANNUALIZED BURDEN HOURS 

Respondents Form name Number of 
respondents 

Number of 
responses per 

respondent 

Average 
burden per 
response 
(in hours) 

Total burden 
hours 

Pregnant women ............................... Pregnant women eligibility question-
naire.

6,250 1 5/60 520 

Pregnant women enrollment ques-
tionnaire.

5,000 1 20/60 1,666 

Adult symptom questionnaire ........... 5,000 12 5/60 5,000 
Pregnant women follow-up question-

naire.
5,000 12 15/60 15,000 

Infant symptoms questionnaire ........ 4,500 4 5/60 1,500 
Male partners .................................... Male partner eligibility questionnaire 5,000 1 5/60 417 

Male enrollment questionnaire ......... 1,250 1 15/60 312 
Adult symptom questionnaire ........... 1,250 12 5/60 1,250 

Total ........................................... ........................................................... ........................ ........................ ........................ 25,665 

Leroy A. Richardson, 
Chief, Information Collection Review Office, 
Office of Scientific Integrity, Office of the 
Associate Director for Science, Office of the 
Director, Centers for Disease Control and 
Prevention. 
[FR Doc. 2016–27691 Filed 11–16–16; 8:45 am] 

BILLING CODE 4163–18–P 

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Centers for Disease Control and 
Prevention 

[60Day–17–0881; Docket No. CDC–2016– 
0109] 

Proposed Data Collection Submitted 
for Public Comment and 
Recommendations 

AGENCY: Centers for Disease Control and 
Prevention (CDC), Department of Health 
and Human Services (HHS). 
ACTION: Notice with comment period. 

SUMMARY: The Centers for Disease 
Control and Prevention (CDC), as part of 

its continuing efforts to reduce public 
burden and maximize the utility of 
government information, invites the 
general public and other Federal 
agencies to take this opportunity to 
comment on proposed and/or 
continuing information collections, as 
required by the Paperwork Reduction 
Act of 1995. This notice invites 
comment on ‘‘Data Calls for the 
Laboratory Response Network’’ 
collected from its members concerning 
their capacity to respond to public 
health threat emergencies. 

DATES: Written comments must be 
received on or before January 17, 2017. 

ADDRESSES: You may submit comments, 
identified by Docket No. CDC–2017– 
0109 by any of the following methods: 

• Federal eRulemaking Portal: 
Regulations.gov. Follow the instructions 
for submitting comments. 

• Mail: Leroy A. Richardson, 
Information Collection Review Office, 
Centers for Disease Control and 
Prevention, 1600 Clifton Road NE., MS– 
D74, Atlanta, Georgia 30329. 

Instructions: All submissions received 
must include the agency name and 
Docket Number. All relevant comments 
received will be posted without change 
to Regulations.gov, including any 
personal information provided. For 
access to the docket to read background 
documents or comments received, go to 
Regulations.gov. 

Please note: All public comment 
should be submitted through the 
Federal eRulemaking portal 
(Regulations.gov) or by U.S. mail to the 
address listed above. 
FOR FURTHER INFORMATION CONTACT: To 
request more information on the 
proposed project or to obtain a copy of 
the information collection plan and 
instruments, contact the Information 
Collection Review Office, Centers for 
Disease Control and Prevention, 1600 
Clifton Road NE., MS–D74, Atlanta, 
Georgia 30329; phone: 404–639–7570; 
Email: omb@cdc.gov. 
SUPPLEMENTARY INFORMATION: Under the 
Paperwork Reduction Act of 1995 (PRA) 
(44 U.S.C. 3501–3520), Federal agencies 
must obtain approval from the Office of 
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Management and Budget (OMB) for each 
collection of information they conduct 
or sponsor. In addition, the PRA also 
requires Federal agencies to provide a 
60-day notice in the Federal Register 
concerning each proposed collection of 
information, including each new 
proposed collection, each proposed 
extension of existing collection of 
information, and each reinstatement of 
previously approved information 
collection before submitting the 
collection to OMB for approval. To 
comply with this requirement, we are 
publishing this notice of a proposed 
data collection as described below. 

Comments are invited on: (a) Whether 
the proposed collection of information 
is necessary for the proper performance 
of the functions of the agency, including 
whether the information shall have 
practical utility; (b) the accuracy of the 
agency’s estimate of the burden of the 
proposed collection of information; (c) 
ways to enhance the quality, utility, and 
clarity of the information to be 
collected; (d) ways to minimize the 
burden of the collection of information 
on respondents, including through the 
use of automated collection techniques 
or other forms of information 
technology; and (e) estimates of capital 
or start-up costs and costs of operation, 
maintenance, and purchase of services 
to provide information. Burden means 
the total time, effort, or financial 
resources expended by persons to 
generate, maintain, retain, disclose or 
provide information to or for a Federal 
agency. This includes the time needed 
to review instructions; to develop, 
acquire, install and utilize technology 

and systems for the purpose of 
collecting, validating and verifying 
information, processing and 
maintaining information, and disclosing 
and providing information; to train 
personnel and to be able to respond to 
a collection of information, to search 
data sources, to complete and review 
the collection of information; and to 
transmit or otherwise disclose the 
information. 

Proposed Project 
Data Calls for the Laboratory 

Response Network, (OMB Control No. 
0920–0881 exp. 4/30/2017)— 
Extension—National Center for 
Emerging and Zoonotic Infectious 
Diseases (NCEZID), Centers for Disease 
Control and Prevention (CDC). 

Background and Brief Description 
The Laboratory Response Network 

(LRN) was established by the 
Department of Health and Human 
Services, Centers for Disease Control 
and Prevention (CDC) in accordance 
with Presidential Decision Directive 39, 
which outlined national anti-terrorism 
policies and assigned specific missions 
to Federal departments and agencies. 
The LRN’s mission is to maintain an 
integrated national and international 
network of laboratories that can respond 
to acts of biological, chemical, or 
radiological terrorism and other public 
health emergencies. Federal, state and 
local public health laboratories 
voluntarily join the LRN. 

The LRN Program Office maintains a 
database of information for each 
member laboratory that includes contact 

information as well as staff and 
equipment inventories. However, 
semiannually or during emergency 
response the LRN Program Office may 
conduct a Special Data Call to obtain 
additional information from LRN 
Member Laboratories in regards to 
biological or chemical terrorism 
preparedness. 

LRN has used the currently approved 
generic information collection plan 
twice during the last three years. Once 
in 2014, LRN surveyed its members to 
ascertain which, if any, labs would be 
willing to test clinical specimens for 
Ebola virus. 

The information gathered led to an 
emergency deployment of a new Ebola 
assay for LRN members. It is critical for 
the LRN to know which labs have 
equipment to support an agent specific 
assay during an emergency. In 2015, 
LRN surveyed members via broadcast 
email asking how many facilities had a 
specific version of an instrument. The 
information was used to help the LRN 
program office determine if new 
procedures should be written and made 
available to members to support the 
instrument in question. 

Special Data calls may be conducted 
via queries that are distributed by 
broadcast emails or by survey tools (i.e. 
Survey Monkey). 

This is a request for a three year 
extension to this generic clearance. 

The only cost to respondents is their 
time to respond to the data call. 
Authorizing legislation comes from 
Section 301 of the Public Health Service 
Act. 

ESTIMATED ANNUALIZED BURDEN HOURS 

Type of respondents Form name Number of 
respondents 

Number of 
responses per 

respondent 

Average 
burden 

per response 
(in hours) 

Total burden 
(in hours) 

Public Health Laboratorians .............. Special Data Call ............................. 136 1 30/60 68 

Total ........................................... ........................................................... ........................ ........................ ........................ 68 

Leroy A. Richardson, 
Chief, Information Collection Review Office, 
Office of Scientific Integrity, Office of the 
Associate Director for Science, Office of the 
Director, Centers for Disease Control and 
Prevention. 
[FR Doc. 2016–27693 Filed 11–16–16; 8:45 am] 

BILLING CODE 4163–18–P 

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Centers for Medicare & Medicaid 
Services 

[Document Identifier CMS–10169] 

Agency Information Collection 
Activities: Proposed Collection; 
Comment Request; Correction 

AGENCY: Centers for Medicare & 
Medicaid Services (CMS), HHS. 
ACTION: Correction of notice. 

SUMMARY: This document corrects the 
information provided for [Document 
Identifier: CMS–10169] titled ‘‘Durable 
Medical Equipment, Prosthetics, 
Orthotics, and Supplies (DMEPOS) 
Competitive Bidding Program; Change 
of Ownership Forms.’’ 

FOR FURTHER INFORMATION CONTACT: 
William N. Parham, III, (410) 786–4669. 

SUPPLEMENTARY INFORMATION: 

I. Background 

In the October 14, 2016, issue of the 
Federal Register (81 FR 71100), we 
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published a Paperwork Reduction Act 
notice requesting a 60-day public 
comment period for the information 
collection request identified under 
CMS–10169, OMB control number 
0938–1016, and titled ‘‘Durable Medical 
Equipment, Prosthetics, Orthotics, and 
Supplies (DMEPOS) Competitive 
Bidding Program; Change of Ownership 
Forms.’’ 

II. Explanation of Error 

In the October 14, 2016, notice, the 
information provided in the first 
column under paragraph 2, on page 
71101, inadvertently published 
information in the ‘‘Use’’ section that 
pertained to an older iteration of the 
information collection request. This 
notice corrects the language found in 
the ‘‘Use’’ section under the 2nd 
paragraph on page 71101 of the October 
14th notice. All of the other information 
contained in the October 14, 2016, 
notice is correct. The related public 
comment period remains in effect and 
ends December 13, 2016. 

III. Correction of Error 

In FR Doc. 2016–24910 of October 14, 
2016 (81 FR 71100), on page 71101, the 
language beginning with the word 
‘‘Use:’’ in the first column, in the first 
full paragraph, in the 8th line, and 
ending in the second column, with the 
word ‘‘basis’’, in the second column, in 
the 33rd line, is corrected to read as 
follows: 

Use: The MMA requires the Secretary 
to recompete contracts not less often 
than once every 3 years. Section 
1847(a)(1)(G) of the Act, added by 
section 522(a) of the MACRA, now 
requires a bid surety bond for bidding 
entities beginning not earlier than 
January 1, 2017 and not later than 
January 1, 2019. The addition to the Act 
states that a bidding entity may not 
submit a bid for a CBA unless, as of the 
deadline for bid submission, the entity 
has (1) obtained a bid surety bond, in 
the range of $50,000 to $100,000 and (2) 
provided the Secretary with proof of 
having obtained the bid surety bond for 
each CBA in which the entity submits 
its bid(s). 

Based on the passage of MACRA, we 
put forth proposed additions to 
§ 414.412, ‘‘Submission of bids under a 
competitive bidding program,’’ to add a 
new paragraph (h) that would allow 
CMS to implement section 1847(a)(1)(G) 
of the Act, as amended by section 522(a) 
of MACRA, to state that an entity may 
not submit a bid for a CBA unless, as of 
the deadline for bid submission, the 
entity has obtained a bid surety bond for 
the CBA. 

We are now seeking approval to 
update our burden estimates to all 
Forms to account for the consolidation 
of all rounds in Round 2019. For Round 
2019 and the proposed rule, CMS will 
publish a slightly modified version of 
Form A so that suppliers will be better 
able to identify and understand the new 
requirement related to surety bonds. We 
have made no changes to Forms B, C, D, 
Change of Ownership (CHOW) Contract 
Supplier Notification and Purchaser 
Forms, and Subcontracting Disclosure 
Form. However, the burden has been 
adjusted to account for the increase in 
the number of respondents due to the 
consolidation of all CBAs into Round 
2019 under this ICR. We intend to 
continue use of these Forms on an 
ongoing basis. 

Dated: November 10, 2016. 
William N. Parham, III, 
Director, Paperwork Reduction Staff, Office 
of Strategic Operations and Regulatory 
Affairs. 
[FR Doc. 2016–27549 Filed 11–16–16; 8:45 am] 

BILLING CODE 4120–01–P 

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Centers for Medicare & Medicaid 
Services 

[Document Identifier CMS–10069] 

Agency Information Collection 
Activities: Proposed Collection; 
Comment Request 

AGENCY: Centers for Medicare & 
Medicaid Services, HHS. 
ACTION: Notice. 

SUMMARY: The Centers for Medicare & 
Medicaid Services (CMS) is announcing 
an opportunity for the public to 
comment on CMS’ intention to collect 
information from the public. Under the 
Paperwork Reduction Act of 1995 (the 
PRA), federal agencies are required to 
publish notice in the Federal Register 
concerning each proposed collection of 
information (including each proposed 
extension or reinstatement of an existing 
collection of information) and to allow 
60 days for public comment on the 
proposed action. Interested persons are 
invited to send comments regarding our 
burden estimates or any other aspect of 
this collection of information, including 
any of the following subjects: (1) The 
necessity and utility of the proposed 
information collection for the proper 
performance of the agency’s functions; 
(2) the accuracy of the estimated 
burden; (3) ways to enhance the quality, 
utility, and clarity of the information to 
be collected; and (4) the use of 

automated collection techniques or 
other forms of information technology to 
minimize the information collection 
burden. 

DATES: Comments must be received by 
January 17, 2017. 
ADDRESSES: When commenting, please 
reference the document identifier or 
OMB control number. To be assured 
consideration, comments and 
recommendations must be submitted in 
any one of the following ways: 

1. Electronically. You may send your 
comments electronically to http:// 
www.regulations.gov. Follow the 
instructions for ‘‘Comment or 
Submission’’ or ‘‘More Search Options’’ 
to find the information collection 
document(s) that are accepting 
comments. 

2. By regular mail. You may mail 
written comments to the following 
address: CMS, Office of Strategic 
Operations and Regulatory Affairs, 
Division of Regulations Development, 
Attention: Document Identifier/OMB 
Control Numberll, Room C4–26–05, 
7500 Security Boulevard, Baltimore, 
Maryland 21244–1850. 

To obtain copies of a supporting 
statement and any related forms for the 
proposed collection(s) summarized in 
this notice, you may make your request 
using one of following: 

1. Access CMS’ Web site address at 
http://www.cms.hhs.gov/ 
PaperworkReductionActof1995. 

2. Email your request, including your 
address, phone number, OMB number, 
and CMS document identifier, to 
Paperwork@cms.hhs.gov. 

3. Call the Reports Clearance Office at 
(410) 786–1326. 
FOR FURTHER INFORMATION CONTACT: 
Reports Clearance Office at (410) 786– 
1326. 

SUPPLEMENTARY INFORMATION: 

Contents 

This notice sets out a summary of the 
use and burden associated with the 
following information collections. More 
detailed information can be found in 
each collection’s supporting statement 
and associated materials (see 
ADDRESSES). 

CMS–10069 Medicare/Medicaid 
Demonstration/Model Application 

Under the PRA (44 U.S.C. 3501– 
3520), federal agencies must obtain 
approval from the Office of Management 
and Budget (OMB) for each collection of 
information they conduct or sponsor. 
The term ‘‘collection of information’’ is 
defined in 44 U.S.C. 3502(3) and 5 CFR 
1320.3(c) and includes agency requests 
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or requirements that members of the 
public submit reports, keep records, or 
provide information to a third party. 
Section 3506(c)(2)(A) of the PRA 
requires federal agencies to publish a 
60-day notice in the Federal Register 
concerning each proposed collection of 
information, including each proposed 
extension or reinstatement of an existing 
collection of information, before 
submitting the collection to OMB for 
approval. To comply with this 
requirement, CMS is publishing this 
notice. 

Information Collection 

1. Type of Information Collection 
Request: Extension of a currently 
approved collection; Title of 
Information Collection: Medicare/ 
Medicaid Demonstration/Model 
Application; Use: The application is 
used for solicitation of proposals that 
are either congressionally mandated or 
Administration high priority 
demonstration initiatives which would 
be used to strengthen and modernize the 
Medicare and/or Medicaid programs. 
The standardized proposal format is not 
controversial and will reduce burden on 
applicants and reviewers. Responses are 
strictly voluntary. The standard format 
will enable CMS to select proposals that 
meet CMS objectives and show the best 
potential for success. Form Number: 
CMS–10069 (OMB control number: 
0938–0880); Frequency: Once; Affected 
Public: Private sector—Business or other 
for-profits and Not-for-profit 
institutions; Number of Respondents: 
75; Total Annual Responses: 75; Total 
Annual Hours: 6,000. (For policy 
questions regarding this collection 
contact John Amoh at 410–786–4910). 

Dated: November 10, 2016. 
William N. Parham, III, 
Director, Paperwork Reduction Staff, Office 
of Strategic Operations and Regulatory 
Affairs. 
[FR Doc. 2016–27550 Filed 11–16–16; 8:45 am] 

BILLING CODE 4120–01–P 

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

National Institutes of Health 

Government-Owned Invention; 
Availability for Licensing 

AGENCY: National Institutes of Health, 
HHS. 
ACTION: Notice. 

SUMMARY: The invention listed below is 
owned by an agency of the U.S. 
Government and is available for 
licensing in the U.S. to achieve 

expeditious commercialization of 
results of federally-funded research and 
development. Foreign patent 
applications are filed on selected 
inventions to extend market coverage 
for companies and may also be available 
for licensing. 
FOR FURTHER INFORMATION CONTACT: 
Licensing information may be obtained 
by communicating with the indicated 
licensing contact at the Technology 
Transfer and Intellectual Property 
Office, National Institute of Allergy and 
Infectious Diseases, 5601 Fishers Lane, 
Rockville, MD 20852; tel. 301–496– 
2644. A signed Confidential Disclosure 
Agreement will be required to receive 
copies of unpublished scientific data. 
SUPPLEMENTARY INFORMATION: 
Technology description follows. 

Polyvalent Influenza Virus-Like 
Particles (VLPs) and Use as Vaccines 

Description of Technology: This virus- 
like particle (VLP) vaccine technology 
for influenza viruses, based on a 
mixture of VLPs expressing the 
hemagglutinin protein or the 
neuraminidase protein from influenza 
virus strains belonging to different virus 
subtypes, has demonstrated broad 
protection against lethal challenge in 
mice with various influenza virus 
strains and virus subtypes. Results from 
ferret and mouse studies demonstrate 
broad heterosubtypic protection against 
various influenza virus subtypes further 
supporting and strengthening the 
proposed application of this technology 
as a universal influenza virus vaccine. 

This technology is available for 
licensing for commercial development 
in accordance with 35 U.S.C. 209 and 37 
CFR part 404, as well as for further 
development and evaluation under a 
research collaboration. 

Potential Commercial Applications: 
• Vaccines 
Competitive Advantages: 
• Broad/universal protection against 

influenza viruses 
• does not require reformulating 

vaccine each year as is currently 
necessary with vaccines available on the 
market 

• can potentially provide protection 
against novel influenza viruses that may 
arise in the future, including potentially 
pandemic influenza viruses 

Inventors: Dr. Jeffery Taubenberger of 
NIAID. 

Publications: Schwartzman, et al. An 
Intranasal Virus-Like Particle Vaccine 
Broadly Protects Mice from Multiple 
Subtypes of Influenza A Virus. 2015. 
MBio. 6(4): e01044–15. 

Intellectual Property: HHS Reference 
No. E–195–2014, U.S. Provisional 

Application No. 62/014,814; PCT/ 
US2015/029843. 

Licensing Contact: Dr. Jenish Patel, 
(240) 669–2894, jenish.patel@nih.gov. 

Collaborative Research Opportunity: 
The National Institute of Allergy and 
Infectious Diseases is seeking statements 
of capability or interest from parties 
interested in collaborative research to 
further develop, evaluate or 
commercialize this invention, especially 
for GMP manufacture and clinical 
evaluation. For collaboration 
opportunities, please contact Dr. Jenish 
Patel, (240) 669–2894, jenish.patel@
nih.gov. 

Dated: November 14, 2016. 
Suzanne Frisbie, 
Deputy Director, Technology Transfer and 
Intellectual Property Office, National Institute 
of Allergy and Infectious Diseases. 
[FR Doc. 2016–27676 Filed 11–16–16; 8:45 am] 

BILLING CODE 4140–01–P 

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

National Institutes of Health 

National Institute of Allergy and 
Infectious Diseases; Notice of Closed 
Meetings 

Pursuant to section 10(d) of the 
Federal Advisory Committee Act, as 
amended (5 U.S.C. App.), notice is 
hereby given of the following meetings. 

The meetings will be closed to the 
public in accordance with the 
provisions set forth in sections 
552b(c)(4) and 552b(c)(6), Title 5 U.S.C., 
as amended. The grant applications and 
the discussions could disclose 
confidential trade secrets or commercial 
property such as patentable material, 
and personal information concerning 
individuals associated with the grant 
applications, the disclosure of which 
would constitute a clearly unwarranted 
invasion of personal privacy. 

Name of Committee: National Institute of 
Allergy and Infectious Diseases Special 
Emphasis Panel; ‘‘Advancing HIV 
Therapeutic Vaccine Science (U01)’’. 

Date: December 12, 2016. 
Time: 10:00 a.m. to 4:00 p.m. 
Agenda: To review and evaluate grant 

applications. 
Place: National Institutes of Health, 5601 

Fishers Lane, Rockville, MD 20892 
(Telephone Conference Call). 

Contact Person: Jay R. Radke, Ph.D., AIDS 
Review Branch, Scientific Review Program, 
Division of Extramural Activities, Room 
#3G11B, National Institutes of Health, NIAID, 
5601 Fishers Lane MSC–9823, Bethesda, MD 
20892–9823, (240) 669–5046, jay.radke@
nih.gov. 

Name of Committee: National Institute of 
Allergy and Infectious Diseases Special 
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Emphasis Panel; NIAID Resource-Related 
Research Projects (R24). 

Date: December 12, 2016. 
Time: 2:00 p.m. to 3:00 p.m. 
Agenda: To review and evaluate grant 

applications. 
Place: National Institutes of Health, 5601 

Fishers Lane, Room 3E73, Rockville, MD 
20892 (Telephone Conference Call). 

Contact Person: Audrey O. Lau, Ph.D., 
Scientific Review Officer, Scientific Review 
Program, DEA/NIAID/NIH/DHHS, 5601 
Fishers Lane, MSC–9823, Rockville, MD 
20852, 240–669–2081, audrey.lau@nih.gov. 
(Catalogue of Federal Domestic Assistance 
Program Nos. 93.855, Allergy, Immunology, 
and Transplantation Research; 93.856, 
Microbiology and Infectious Diseases 
Research, National Institutes of Health, HHS) 

Dated: November 14, 2016. 
Natasha M. Copeland, 
Program Analyst, Office of Federal Advisory 
Committee Policy. 
[FR Doc. 2016–27675 Filed 11–16–16; 8:45 am] 

BILLING CODE 4140–01–P 

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

National Institutes of Health 

National Institute on Drug Abuse; 
Notice of Closed Meetings 

Pursuant to section 10(d) of the 
Federal Advisory Committee Act, as 
amended (5 U.S.C. App), notice is 
hereby given of the following meetings. 

The meetings will be closed to the 
public in accordance with the 
provisions set forth in sections 
552b(c)(4) and 552b(c)(6), Title 5 U.S.C., 
as amended. The grant applications and 
the discussions could disclose 
confidential trade secrets or commercial 
property such as patentable material, 
and personal information concerning 
individuals associated with the grant 
applications, the disclosure of which 
would constitute a clearly unwarranted 
invasion of personal privacy. 

Name of Committee: National Institute on 
Drug Abuse Special Emphasis Panel; Phase II 
In-person Interview: NIDA Avant-Garde 
Award Program for HIV/AIDS Research 
(DP1). 

Date: December 12, 2016. 
Time: 8:00 a.m. to 5:00 p.m. 
Agenda: To review and evaluate grant 

applications. 
Place: Courtyard by Marriott, 5520 

Wisconsin Avenue, Chevy Chase, MD 20815. 
Contact Person: Hiromi Ono, Ph.D., 

Scientific Review Officer, Office of 
Extramural Affairs, National Institute on 
Drug Abuse, National Institutes of Health, 
DHHS, 6001 Executive Boulevard, Room 
4238, MSC 9550, Bethesda, MD 20892, (301) 
827–5820, hiromi.ono@nih.gov. 

Name of Committee: National Institute on 
Drug Abuse Special Emphasis Panel; 

Laboratory and Diagnostic Tools to Advance 
Microbiome-Brain Research (R41/R42/R43/ 
R44). 

Date: December 13, 2016. 
Time: 10:00 a.m. to 3:00 p.m. 
Agenda: To review and evaluate grant 

applications. 
Place: Hilton Garden Inn Bethesda, 7301 

Waverly Street, Bethesda, MD 20814. 
Contact Person: Gerald L. McLaughlin, 

Ph.D., Scientific Review Officer, Office of 
Extramural Policy and Review, National 
Institute on Drug Abuse, NIH, DHHS, 6001 
Executive Blvd., Room 4238, MSC 9550, 
Bethesda, MD 20892–9550, 301–827–5819, 
gm145a@nih.gov. 

Name of Committee: National Institute on 
Drug Abuse Special Emphasis Panel; Multi- 
site Clinical Trials SEP II. 

Date: December 14, 2016. 
Time: 1:00 p.m. to 3:00 p.m. 
Agenda: To review and evaluate grant 

applications. 
Place: National Institutes of Health, 

Neuroscience Center, 6001 Executive 
Boulevard, Rockville, MD 20852 (Telephone 
Conference Call). 

Contact Person: Susan O. McGuire, Ph.D., 
Scientific Review Officer, Office of 
Extramural Affairs, National Institute on 
Drug Abuse, National Institutes of Health, 
DHHS, 6001 Executive Blvd., Room 4245, 
Rockville, MD 20852, (301) 827–5817, 
mcguireso@mail.nih.gov. 
(Catalogue of Federal Domestic Assistance 
Program Nos.: 93.279, Drug Abuse and 
Addiction Research Programs, National 
Institutes of Health, HHS) 

Dated: November 14, 2016. 
Natasha M. Copeland, 
Program Analyst, Office of Federal Advisory 
Committee Policy. 
[FR Doc. 2016–27677 Filed 11–16–16; 8:45 am] 

BILLING CODE 4140–01–P 

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

National Institutes of Health 

Government-Owned Inventions; 
Availability for Licensing and/or Co- 
Development 

AGENCY: National Institutes of Health. 
HHS. 
ACTION: Notice. 

SUMMARY: The invention listed below is 
owned by an agency of the U.S. 
Government and is available for 
licensing and/or co-development in the 
U.S. to achieve expeditious 
commercialization of results of 
federally-funded research and 
development. Foreign patent 
applications are filed on selected 
inventions to extend market coverage 
for companies and may also be available 
for licensing and/or co-development. 
ADDRESSES: Invention Development and 
Marketing Unit, Technology Transfer 

Center, National Cancer Institute, 9609 
Medical Center Drive, Mail Stop 9702, 
Rockville, MD 20850–9702. 
FOR FURTHER INFORMATION CONTACT: 
Information on licensing and co- 
development research collaborations, 
and copies of the U.S. patent 
applications listed below may be 
obtained by contacting: Attn. Invention 
Development and Marketing Unit, 
Technology Transfer Center, National 
Cancer Institute, 9609 Medical Center 
Drive, Mail Stop 9702, Rockville, MD, 
20850–9702, Tel. 240–276–5515 or 
email ncitechtransfer@mail.nih.gov. A 
signed Confidential Disclosure 
Agreement may be required to receive 
copies of the patent applications. 
SUPPLEMENTARY INFORMATION: 
Technology description follows. 

Title of invention: Gene Signature 
Predictive of Hepatocellular Carcinoma 
Response to Transcatheter Arterial 
Chemoembolization (TACE). 

Keywords: Diagnostic, Biomarker, 
Prognostic, Hepatocellular Carcinoma, 
Patient Stratification, TACE, HCC. 

Description of Technology: 
Hepatocellular Carcinoma (HCC) is one 
of the most common cancers worldwide 
with largely unfavorable outcomes due 
to a lack of effective treatment options 
for patients in the later state of disease. 
The gold standard of care for HCC 
patients with intermediate to locally 
advanced tumors is transcatheter 
arterial chemoembolization (TACE), a 
procedure whereby the tumor is targeted 
both with local chemotherapy and 
restriction of local blood supply. TACE 
procedures are often not effective, 
however, and a need exists to identify 
patients that will respond to TACE. 

Scientists in NCI’s Laboratory of 
Human Carcinogenesis have identified a 
14-gene signature that is predictive of 
response to TACE. The ‘‘TACE 
Navigator Gene Signature Assay,’’ based 
on a Nanostring Technologies platform, 
is useful in identifying those HCC 
patients, prior to treatment, who will 
respond to and have the greatest 
survival benefit following TACE. The 
signature can also identify patients who 
need additional/alternative therapeutic 
modalities. 

This invention is owned by an agency 
of the U.S. Government and is available 
for licensing and/or co-development in 
the U.S., in accordance with 35 U.S.C. 
209 and 37 CFR part 404, to achieve 
expeditious commercialization of 
results of federally-funded research and 
development. Foreign patent 
applications are filed on selected 
inventions to extend market coverage 
for companies and may also be available 
for licensing and/or co-development. 
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Potential Commercial Applications: 
• Prognostic test for HCC patient 

response to TACE procedure 
• Companion diagnostic for TACE 

procedure 

Value Proposition: 
• First in class prognostic diagnostic for 

frontline therapy in highly prevalent 
HCC 
Development Stage: Basic (Target ID). 
Inventor(s): Xin Wei Wang, Ph.D. and 

Valerie Miller, Ph.D. (NCI). 
Intellectual Property: 

HHS Reference No. E–101–2016 
U.S. Provisional Application 62/292,789 

(HHS Reference No. E–101–2016/0– 
US–01) filed February 8, 2016 entitled 
‘‘Gene Signature Predictive of 
Hepatocellular Carcinoma Response 
to Transcatheter Arterial 
Chemoembolization (TACE)’’ 
Related Technologies: NIH Reference 

No. E–024–2009 entitled ‘‘Gene 
Signature for Predicting Solid Tumors 
Patient Response’’. 

Collaboration Opportunity: 
Researchers at the NCI seek licensing 
and/or co-development research 
collaborations for the commercialization 
of a companion diagnostic for HCC 
patients undergoing TACE procedures. 

Contact Information: Requests for 
copies of the patent application or 
inquiries about licensing, research 
collaborations, and co-development 
opportunities should be sent to John D. 
Hewes, Ph.D., email: john.hewes@
nih.gov. 

Dated: November 8, 2016. 
John D. Hewes, 
Technology Transfer Specialist, Technology 
Transfer Center, National Cancer Institute. 
[FR Doc. 2016–27613 Filed 11–16–16; 8:45 am] 

BILLING CODE 4140–01–P 

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

National Institutes of Health 

National Institute of Allergy and 
Infectious Diseases; Notice of Closed 
Meeting 

Pursuant to section 10(d) of the 
Federal Advisory Committee Act, as 
amended (5 U.S.C. App.), notice is 
hereby given of the following meeting. 

The meeting will be closed to the 
public in accordance with the 
provisions set forth in sections 
552b(c)(4) and 552b(c)(6), Title 5 U.S.C., 
as amended. The grant applications and 
the discussions could disclose 
confidential trade secrets or commercial 
property such as patentable material, 
and personal information concerning 

individuals associated with the grant 
applications, the disclosure of which 
would constitute a clearly unwarranted 
invasion of personal privacy. 

Name of Committee: National Institute of 
Allergy and Infectious Diseases Special 
Emphasis Panel; Rapid Assessment of Zika 
Virus (ZIKV) Complications (R21). 

Date: December 9, 2016. 
Time: 11:00 a.m. to 5:00 p.m. 
Agenda: To review and evaluate grant 

applications. 
Place: National Institutes of Health, 5601 

Fishers Lane, Rockville, MD 20892 
(Telephone Conference Call). 

Contact Person: Raymond R. Schleef, 
Ph.D., Senior Scientific Review Officer, 
Scientific Review Program, Division of 
Extramural Activities, Room 3E61, National 
Institutes of Health/NIAID, 5601 Fishers 
Lane, MSC 9823, Bethesda, MD 20892–9823, 
(240) 669–5019, schleefrr@niaid.nih.gov. 
(Catalogue of Federal Domestic Assistance 
Program Nos. 93.855, Allergy, Immunology, 
and Transplantation Research; 93.856, 
Microbiology and Infectious Diseases 
Research, National Institutes of Health, HHS) 

Dated: November 14, 2016. 
Natasha M. Copeland, 
Program Analyst, Office of Federal Advisory 
Committee Policy. 
[FR Doc. 2016–27674 Filed 11–16–16; 8:45 am] 

BILLING CODE 4140–01–P 

DEPARTMENT OF THE INTERIOR 

Fish and Wildlife Service 

[FWS–R1–ES–2016–N185; 
FXES11120100000–167–FF01E00000] 

Final Habitat Conservation Plan and 
Supplemental Final Environmental 
Impact Statement; Na Pua Makani 
Wind Energy Project, Oahu, Hawaii 

AGENCY: Fish and Wildlife Service, 
Interior. 
ACTION: Notice of availability; notice of 
permit application; request for 
comments. 

SUMMARY: We, the U.S. Fish and 
Wildlife Service (Service), received an 
incidental take permit application from 
Na Pua Makani Power Partners, LLC, 
pursuant to the Endangered Species Act 
of 1973, as amended (ESA). The 
requested permit would authorize the 
take of one threatened and six 
endangered species caused by covered 
activities associated with a wind energy 
generation project on the island of 
Oahu, Hawaii. The permit application 
included the proposed Na Pua Makani 
Wind Energy Project Habitat 
Conservation Plan (HCP), which 
described the activities that may result 
in the incidental taking of listed species, 
and the measures the applicant will take 

to minimize, mitigate, and monitor for 
adverse impacts to the covered species. 
The applicant modified the proposed 
action in the HCP in response to public 
comments and the modified HCP is 
available for public review pursuant to 
this notice. The Service also announces 
the availability of a Supplemental Final 
Environmental Impact Statement (SEIS) 
addressing the modified proposed 
action in accordance with the 
requirements of the National 
Environmental Policy Act of 1969 
(NEPA). If issued, the ITP would 
authorize incidental take of the covered 
species that may occur as a result of the 
construction and operation of the Na 
Pua Makani Wind Energy Project 
(Project) over a 21-year period. We are 
making the permit application package, 
including the modified HCP and SEIS, 
available for public review and 
comment. 
DATES: To ensure consideration, written 
comments must be received from 
interested parties no later than 
December 19, 2016. 

The Service’s decision on issuance of 
an ITP will occur no sooner than 30 
days after the publication of the U.S. 
Environmental Protection Agency’s 
notice of the SEIS in the Federal 
Register and will be documented in a 
Record of Decision (ROD). (For 
information about the EPA notice, see 
The Environmental Protection Agency’s 
Role in the EIS Process under 
SUPPLEMENTARY INFORMATION.) 
ADDRESSES: To request further 
information or submit written 
comments, please use one of the 
following methods, and note that your 
information request or comments are in 
reference to the Na Pua Makani Wind 
Energy Project HCP. 

• Internet: Documents may be viewed 
and downloaded on the Internet at 
http://www.fws.gov/pacificislands/. 

• Email: NaPuaMakanihcp@fws.gov. 
• U.S. Mail: You may obtain a 

compact disk with electronic copies of 
these documents by writing to Mary 
Abrams, Field Supervisor; U.S. Fish and 
Wildlife Service; Pacific Islands Fish 
and Wildlife Office; 300 Ala Moana 
Boulevard, Room 3–122; Honolulu, HI 
96850. 

• Telephone: Call 808–792–9400 
during regular business hours. 
FOR FURTHER INFORMATION CONTACT: Ms. 
Jodi Charrier or Mr. Aaron Nadig, U.S. 
Fish and Wildlife Service (see 
ADDRESSES); by telephone 808–792– 
9400; or by email at NaPuaMakanihcp@
fws.gov. If you use a 
telecommunications device for the deaf, 
please call the Federal Relay Service at 
800–877–8339. 
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SUPPLEMENTARY INFORMATION: The Na 
Pua Makani Power Partners, LLC 
(applicant) a subsidiary of Champlin 
Hawaii Wind Holdings, LLC, is 
requesting an ITP for a 21-year permit 
term to authorize take of the threatened 
Newell’s shearwater (Puffinus newelli), 
and the endangered Hawaiian stilt 
(Himantopus mexicanus knudseni), 
Hawaiian coot (Fulica americana alai), 
Hawaiian moorhen, (Gallinula 
chloropus sandvicensis), Hawaiian duck 
(Anas wyvilliana), Hawaiian goose 
(Branta sandvicensis), and Hawaiian 
hoary bat (Lasiurus cinereus semotus) 
that may occur as a result of the 
construction and operation of the 
project. Based on a public comment, the 
applicant modified its HCP to reduce 
the maximum number of wind turbines 
that could be built from ten to nine. The 
modified HCP also provides for an 
increase in the maximum size of those 
turbines to maintain the same 
generating capacity. The Service is 
providing an opportunity for the public 
to review and comment on this 
modified HCP. The Service has also 
prepared the SEIS and is providing an 
additional opportunity for public review 
and comment on the modified proposed 
action option (the refined Project design 
with fewer but larger wind turbines). 

Background 
The applicant proposes to construct 

and operate the wind energy generation 
project on approximately 707 acres of 
public and private lands near the town 
of Kahuku on the island of Oahu, 
Hawaii. The proposed project, as 
modified, would have a generating 
capacity of up to approximately 25 
megawatts (MW) and would supply 
wind-generated electricity to the Hawaii 
Electric Company. The project would 
consist of up to nine wind turbine 
generators (WTG), one permanent un- 
guyed lattice-frame meteorological 
tower, up to 4.9 miles of new and 
existing access roads, an operations and 
maintenance facility, electrical 
collection and interconnection 
infrastructure, an electrical substation, 
and a temporary laydown area. The 
applicant is considering a variety of 
WTG models, each ranging from 427 
feet to 656 feet in height, and having up 
to 3.3 MW of generating capacity. The 
applicant would select the most 
appropriate WTG models prior to 
construction. The SEIS analyzes 
whether there would be any different 
impacts to the covered species and other 
environmental resources from the 
modified proposed action. 

To offset anticipated take associated 
with construction and operation of the 
project over a period of 21 years, the 

applicant is proposing mitigation 
measures on Oahu that include: (1) 
Funding research to support effective 
management of Newell’s shearwaters; 
(2) fencing and predator control to 
conserve the Hawaiian goose at James 
Campbell National Wildlife Refuge; (3) 
a combination of bat research and native 
forest restoration and management to 
increase Hawaiian hoary bat habitat; (4) 
acoustic surveys to document 
occupancy of the affected area by the 
Hawaiian hoary bat; and (5) fencing and 
public outreach at Hamakua Marsh to 
benefit conservation of the Hawaiian 
stilt, Hawaiian coot, Hawaiian moorhen, 
and Hawaiian duck. 

National Environmental Policy Act 
Compliance 

The development of the HCP and the 
proposed issuance of an ITP under this 
plan are Federal actions that trigger the 
need for compliance with NEPA (42 
U.S.C. 4321 et seq.). The DEIS included 
three alternatives: No-action (alternative 
1), proposed action (alternative 2), and 
a larger wind energy generation project 
alternative (alternative 3). The option of 
fewer but larger turbines was not 
considered in the DEIS. In response to 
a comment suggesting consideration of 
an alternative with fewer turbines, we 
included a modified proposed action in 
the FEIS as alternative 2a. 

Under the no-action alternative, the 
proposed project would not be 
constructed, the proposed HCP would 
not be implemented, and no ITP would 
be issued. The proposed action 
alternative is construction and operation 
of the project, consisting of between 8 
and 10 wind turbines, implementation 
of the HCP, and issuance of the ITP. In 
response to public comments on the 
draft EIS related to visual impacts and 
consideration of fewer turbines with 
larger generating capacities, a modified 
proposed action option with a reduced 
maximum number of turbines consisting 
of only nine turbines with larger 
generating capacities and taller 
dimensions was added to the final EIS. 
The modified proposed action option 
also includes implementation of the 
HCP and issuance of the ITP. The larger 
wind energy generation project 
alternative would include the 
construction and operation of a larger 
generation facility of up to 42 MW. This 
alternative would consist of up to 12 
WTGs, each with a generating capacity 
of up to 3.3 MW, implementation of an 
HCP, and issuance of the ITP. 

In accordance with NEPA (40 CFR 
1502.14(e)), the Service has identified 
the proposed action (alternative 2) 
including the modified proposed action 
option (alternative 2a) as the preferred 

alternative. Under NEPA, the ‘‘agency’s 
preferred alternative’’ is a preliminary 
indication of the Federal responsible 
official’s preference of action, which is 
chosen from among the alternatives 
analyzed in an EIS. It is the alternative 
which the agency believes would fulfill 
its statutory mission and 
responsibilities, giving consideration to 
economic, environmental, technical and 
other factors (43 CFR 46.420(d)). The 
preferred alternative is not a final 
agency decision; rather, it is an 
indication of the agency’s preference. 
The final agency decision is presented 
in the Record of Decision. 

Based on input from the public, the 
Service has concluded that providing an 
additional opportunity for public review 
of the modified HCP and SEIS would 
further the purposes of the ESA and 
NEPA. The SEIS provides the public 
with an opportunity to review and 
comment on the effects of the Modified 
Proposed Action Alternative (the 
refined project design with fewer but 
larger wind turbines). Clarification on 
the following topics is also included in 
the SEIS: 

• The effect of the modified proposed 
action option on estimates of incidental 
take of threatened and endangered 
species (see SEIS Section 4.11— 
Threatened and Endangered Species); 

• Traffic and associated impacts 
along the Kahuku Agricultural Park 
Interior Roadway, accessing the DLNR 
portion of the wind farm site (see SEIS 
Section 4.17—Traffic); and 

• Best available science regarding 
wind turbines and public health (see 
SEIS Section 4.18—Public Health and 
Safety). 

The Environmental Protection Agency’s 
Role in the EIS Process 

The Environmental Protection Agency 
(EPA) is charged under section 309 of 
the Clean Air Act to review all Federal 
agencies’ EISs and to comment on the 
adequacy and the acceptability of the 
environmental impacts of proposed 
actions described in the EISs. 

EPA also serves as the repository (EIS 
database) for EISs prepared by Federal 
agencies and provides notice of their 
availability in the Federal Register. The 
EIS database provides information about 
EISs prepared by Federal agencies, as 
well as EPA’s comments concerning the 
EISs. All EISs are filed with EPA, which 
publishes a notice of availability on 
Fridays in the Federal Register. 

For more information, see http://
www.epa.gov/compliance/nepa/ 
eisdata.html. You may search for EPA 
comments on EISs, along with the EISs 
themselves, at https://
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cdxnodengn.epa.gov/cdx-enepa-public/ 
action/eis/search. 

Public Involvement 
The draft EIS began as a joint 

document between the Service and The 
State of Hawaii’s Department of Land 
and Natural Resources (DLNR). Due to 
differences in procedural requirements, 
the environmental process diverged 
after the draft EIS was published and 
the project incorporated the modified 
proposed action alternative. 

In May of 2013, the applicant began 
holding community meetings, small 
focus group meetings with stakeholders, 
and individual meetings with 
community leaders and legislators to 
discuss the proposed project and engage 
the public in the project’s planning and 
design. 

On November 5, 2013, the Service 
published a notice of intent (NOI) to 
prepare a draft EIS in the Federal 
Register (78 FR 66377). The NOI also 
announced a public scoping period 
(November 5 to December 5, 2013), 
during which we invited interested 
parties to provide written comments 
related to the proposal. A public 
scoping meeting was held in Kahuku, 
Hawaii, on November 13, 2013, in 
accordance with NEPA (40 CFR 1501.7). 

Utilizing public scoping comments, 
we prepared a draft EIS to analyze the 
effects of project alternatives on the 
human environment. The Service 
published a notice of availability (NOA) 
of the draft EIS in the Federal Register 
on June 12, 2015 (80 FR 33535), opening 
a 60-day public comment period. The 
Service also posted the Federal Register 
NOA, Notice of Public Scoping Meeting, 
draft HCP, draft EIS, and a news release 
on their Web site at http://www.fws.gov/ 
pacificislands/. A public open-house 
meeting was held on June 23, 2015, in 
Kahuku, Hawaii, to solicit additional 
input from the public on the draft EIS 
and draft HCP. A total of 90 comment 
letters and emails were received from 
the public. The official comment period 
ended on August 11, 2015. The NOA of 
the final EIS and final HCP was 
published in the Federal Register by the 
Service on July 12, 2016 (81 FR 45174– 
45176), initiating a 30-day waiting 
period. 

The State of Hawaii’s environmental 
impact statement preparation notice 
(EISPN) was distributed to interested 
parties for review between December 23, 
2013, and January 23, 2014, and again 
between November 8 and December 8, 
2014 (republished to reflect the addition 
of a second access into the project site). 
During the initial public scoping period 
for the EISPN, three public scoping 
meetings were held at Kahuku 

Community Center: On November 13, 
2013, January 10, 2014, and November 
19, 2014. In addition to the public 
meetings, a media advisory was sent out 
prior to each meeting. DLNR hosted a 
public hearing at the Kahuku 
Community Center on June 4, 2015. The 
draft EIS was published in the State of 
Hawaii Office of Environmental Quality 
Control’s The Environmental Notice on 
June 8, 2015, in accordance with 
requirements set forth under the Hawaii 
Environmental Policy Act (HRS § 343– 
3). Public comments were accepted 
during the 45-day State public comment 
period. On April 23, 2016, DLNR 
published a second draft EIS with an 
additional 45-day State public comment 
period to address the modified proposed 
action option. The Board of Land and 
Natural Resources published acceptance 
of the final EIS in The Environmental 
Notice on August 8, 2016, which 
initiated a 60-day legal challenge period 
that ended on October 8, 2016. 

Next Steps 

We will evaluate the permit 
application, associated documents, and 
public comments in reaching a final 
decision on whether the application 
meets the requirements of section 10(a) 
of the ESA (16 U.S.C. 1531 et seq.). We 
will evaluate whether the proposed 
permit action would comply with 
section 7 of the ESA by conducting an 
intra-Service section 7 consultation on 
the proposed permit action. We will use 
the results of this consultation, in 
combination with the above findings, in 
our final analysis to determine whether 
or not to issue an incidental take permit. 
If the requirements are met, we will 
issue the permit to the applicant. We 
will issue a Record of Decision and 
issue or deny the permit no sooner than 
30 days after publication of the U.S. 
Environmental Protection Agency’s 
notice of availability of the SEIS. 

Authority 

We provide this notice in accordance 
with the requirements of section 10(c) of 
the ESA and its implementing 
regulations (50 CFR 17.22 and 17.32), 
and NEPA and its implementing 
regulations (40 CFR 1506.6). 

Theresa Rabot, 
Deputy Regional Director, Pacific Region, U.S. 
Fish and Wildlife Service, Portland, Oregon. 
[FR Doc. 2016–27635 Filed 11–16–16; 8:45 am] 

BILLING CODE 4333–15–P 

DEPARTMENT OF THE INTERIOR 

Fish and Wildlife Service 

[FWS–HQ–MB–2016–N201; FF09M21200– 
167–FXMB1231099BPP0] 

Proposed Information Collection; 
Approval Procedures for Nontoxic 
Shot and Shot Coatings 

AGENCY: Fish and Wildlife Service, 
Interior. 
ACTION: Notice; request for comments. 

SUMMARY: We (U.S. Fish and Wildlife 
Service) will ask the Office of 
Management and Budget (OMB) to 
approve the information collection (IC) 
described below. As required by the 
Paperwork Reduction Act of 1995 and 
as part of our continuing efforts to 
reduce paperwork and respondent 
burden, we invite the general public and 
other Federal agencies to take this 
opportunity to comment on this IC. This 
IC is scheduled to expire on January 31, 
2017. We may not conduct or sponsor 
and a person is not required to respond 
to a collection of information unless it 
displays a currently valid OMB control 
number. 
DATES: To ensure that we are able to 
consider your comments on this IC, we 
must receive them by January 17, 2017. 
ADDRESSES: Send your comments on the 
IC to the Information Collection 
Clearance Officer, U.S. Fish and 
Wildlife Service, MS BPHC, 5275 
Leesburg Pike, Falls Church, VA 22041– 
3803 (mail); or tina_campbell@fws.gov 
(email). Please include ‘‘1018–0067’’ in 
the subject line of your comments. 
FOR FURTHER INFORMATION CONTACT: To 
request additional information about 
this IC, contact Tina Campbell at Tina_
Campbell@fws.gov (email) or 703–358– 
2676 (telephone). 
SUPPLEMENTARY INFORMATION: 

I. Abstract 

The Migratory Bird Treaty Act (16 
U.S.C. 703 et seq.) prohibits the 
unauthorized take of migratory birds 
and authorizes the Secretary of the 
Interior to regulate take of migratory 
birds in the United States. Under this 
authority, we control the hunting of 
migratory game birds through 
regulations in 50 CFR part 20. On 
January 1, 1991, we banned the use of 
lead shot for hunting waterfowl and 
coots in the United States. 

The regulations at 50 CFR 20.134 
outline the application and approval 
processes for new types of nontoxic 
shot. When considering approval of a 
candidate material as nontoxic, we must 
ensure that it is not hazardous in the 
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environment and that secondary 
exposure (ingestion of spent shot or its 
components) is not a hazard to 
migratory birds. To make that decision, 
we require each applicant to provide 
information about the solubility and 
toxicity of the candidate material. 
Additionally, for law enforcement 
purposes, a noninvasive field detection 
device must be available to distinguish 
candidate shot from lead shot. This 
information constitutes the bulk of an 
application for approval of nontoxic 
shot. The Director of the U.S. Fish and 
Wildlife Service uses the data in the 
application to decide whether or not to 
approve a material as nontoxic. 

II. Data 

OMB Control Number: 1018–0067. 
Title: Approval Procedures for 

Nontoxic Shot and Shot Coatings, 50 
CFR 20.134. 

Service Form Number: None. 
Type of Request: Extension of a 

previously approved collection. 
Description of Respondents: 

Businesses that produce and/or market 
approved nontoxic shot types or 
nontoxic shot coatings. 

Respondent’s Obligation: Required to 
obtain or retain a benefit. 

Frequency of Collection: On occasion. 
Estimated Number of Annual 

Responses: 1. 
Estimated Completion Time per 

Response (Hours): 3,200. 
Estimated Number of Annual Burden 

Hours: 3,200. 
Estimated Nonhour Cost Burden: 

$25,000. 

III. Comments 

We invite comments concerning this 
information collection on: 

• Whether or not the collection of 
information is necessary, including 
whether or not the information will 
have practical utility; 

• The accuracy of our estimate of the 
burden for this collection of 
information; 

• Ways to enhance the quality, utility, 
and clarity of the information to be 
collected; and 

• Ways to minimize the burden of the 
collection of information on 
respondents. 

Comments that you submit in 
response to this notice are a matter of 
public record. We will include or 
summarize each comment in our request 
to OMB to approve this IC. Before 
including your address, phone number, 
email address, or other personal 
identifying information in your 
comment, you should be aware that 
your entire comment, including your 
personal identifying information, may 

be made publicly available at any time. 
While you can ask us in your comment 
to withhold your personal identifying 
information from public review, we 
cannot guarantee that we will be able to 
do so. 

Dated: November 12, 2016. 
Tina A. Campbell, 
Chief, Division of Policy, Performance, and 
Management Programs, U.S. Fish and Wildlife 
Service. 
[FR Doc. 2016–27634 Filed 11–16–16; 8:45 am] 

BILLING CODE 4333–55–P 

DEPARTMENT OF THE INTERIOR 

Bureau of Land Management 

[LLMTC 00900.L16100000.DP0000 
#MO4500101745] 

Notice of Public Meeting, Eastern 
Montana Resource Advisory Council 
Meeting 

AGENCY: Bureau of Land Management, 
Interior. 
ACTION: Notice of public meeting. 

SUMMARY: In accordance with the 
Federal Land Policy and Management 
Act (FLPMA) and the Federal Advisory 
Committee Act of 1972 (FACA), the U.S. 
Department of the Interior, Bureau of 
Land Management (BLM) Eastern 
Montana Resource Advisory Council 
(RAC) will meet as indicated below. 
DATES: The Eastern Montana Resource 
Advisory Council meeting will be held 
on December 15, 2016, in Miles City, 
Montana. When determined, the 
meeting location and times will be 
announced in a news release. 
FOR FURTHER INFORMATION CONTACT: 
Mark Jacobsen, Public Affairs Specialist, 
BLM Eastern Montana/Dakotas District, 
111 Garryowen Road, Miles City, 
Montana 59301; (406) 233–2831; 
mjacobse@blm.gov. Persons who use a 
telecommunications device for the deaf 
(TDD) may call the Federal Information 
Relay Service (FIRS) at 1–800–677–8339 
to contact the above individual during 
normal business hours. The FIRS is 
available 24 hours a day, 7 days a week 
to leave a message or question with the 
above individual. You will receive a 
reply during normal business hours. 

SUPPLEMENTARY INFORMATION: The 15- 
member council advises the Secretary of 
the Interior through the BLM on a 
variety of planning and management 
issues associated with public land 
management in eastern Montana. At this 
meeting, topics will include: An Eastern 
Montana/Dakotas District report, Billing 
Field Office and Miles City Field Office 
manager reports, a travel management, 

recreation planning, individual RAC 
member reports and other issues the 
council may raise. All meetings are 
open to the public and the public may 
present written comments to the 
council. Each formal RAC meeting will 
have time allocated for hearing public 
comments. Depending on the number of 
persons wishing to comment and time 
available, the time for individual oral 
comments may be limited. Individuals 
who plan to attend and need special 
assistance, such as sign language 
interpretation, tour transportation or 
other reasonable accommodations 
should contact the BLM as provided 
above. 

Authority: 43 CFR 1784.4–2. 

Cornelia Hudson, 
Acting, Eastern Montana/Dakotas District 
Manager. 
[FR Doc. 2016–27636 Filed 11–16–16; 8:45 am] 

BILLING CODE 4310–DN–P 

INTERNATIONAL TRADE 
COMMISSION 

[Investigation No. 337–TA–965] 

Certain Table Saws Incorporating 
Active Injury Mitigation Technology 
and Components Thereof; 
Commission Determination Not To 
Review a Final Initial Determination 
Finding a Violation of Section 337; 
Schedule for Briefing on Remedy, the 
Public Interest, and Bonding 

AGENCY: U.S. International Trade 
Commission. 
ACTION: Notice. 

SUMMARY: Notice is hereby given that 
the U.S. International Trade 
Commission has determined not to 
review a final initial determination 
(‘‘ID’’) issued by the presiding 
administrative law judge (‘‘ALJ’’), 
finding a violation of section 337 of the 
Tariff Act of 1930, as amended. The 
Commission has also set a schedule for 
briefing on remedy, the public interest, 
and bonding. 
FOR FURTHER INFORMATION CONTACT: 
Robert Needham, Office of the General 
Counsel, U.S. International Trade 
Commission, 500 E Street SW., 
Washington, DC 20436, telephone (202) 
708–5468. Copies of non-confidential 
documents filed in connection with this 
investigation are or will be available for 
inspection during official business 
hours (8:45 a.m. to 5:15 p.m.) in the 
Office of the Secretary, U.S. 
International Trade Commission, 500 E 
Street SW., Washington, DC 20436, 
telephone (202) 205–2000. General 
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information concerning the Commission 
may also be obtained by accessing its 
Internet server (https://www.usitc.gov). 
The public record for this investigation 
may be viewed on the Commission’s 
electronic docket (EDIS) at https://
edis.usitc.gov. Hearing-impaired 
persons are advised that information on 
this matter can be obtained by 
contacting the Commission’s TDD 
terminal on (202) 205–1810. 
SUPPLEMENTARY INFORMATION: The 
Commission instituted this investigation 
on September 1, 2015, based on a 
complaint filed by SawStop, LLC, and 
SD3, LLC (together, ‘‘SawStop’’). 80 FR 
52791–92 (Sept. 1, 2015). The amended 
complaint alleged violations of section 
337 of the Tariff Act of 1930, as 
amended, 19 U.S.C. 1337, in the 
importation into the United States, the 
sale for importation, and the sale within 
the United States after importation of 
certain table saws incorporating active 
injury mitigation technology and 
components thereof by reason of 
infringement of certain claims of United 
States Patent Nos. 7,225,712 (‘‘the ’712 
patent’’); 7,600,455 (‘‘the ’455 patent’’); 
7,610,836 (‘‘the ’836 patent’’); 7,895,927 
(‘‘the ’927 patent’’); 8,011,279 (‘‘the ’279 
patent’’); and 8,191,450 (‘‘the ’450 
patent’’). The notice of investigation 
named as respondents Robert Bosch 
Tool Corp. of Mount Prospect, Illinois, 
and Robert Bosch GmbH of Baden- 
Wuerttemberg, Germany (together, 
‘‘Bosch’’). Id. at 52792. The Office of 
Unfair Import Investigations is not a 
party to the investigation. Id. 

The Commission terminated the 
investigation with respect to the ’836 
and ’450 patents based on SawStop’s 
withdrawal of allegations concerning 
those patents. Order No. 8 (Mar. 10, 
2016), not reviewed, Notice (Apr. 4, 
2016); Order No. 13 (May 3, 2016), not 
reviewed, Notice (May 23, 2016). 

On January 27, 2016, SawStop moved 
for a summary determination that it 
satisfied the economic prong of the 
domestic industry requirement. On 
February 8, 2016, Bosch indicated that 
it did not oppose the motion. On March 
22, 2016, the ALJ granted the 
unopposed motion and determined that 
SawStop satisfied the economic prong 
of the domestic industry requirement. 
Order No. 10 (Mar. 22, 2016), not 
reviewed, Notice (Apr. 21, 2016). 

On September 9, 2016, the ALJ issued 
his final initial determination finding a 
violation of section 337 with respect to 
the ’927 and ’279 patents, and no 
violation of section 337 with respect to 
the ’712 and ’455 patents. Specifically, 
he found that Bosch did not directly or 
contributorily infringe the ’712 and ’455 

patents, but found that Bosch’s REAXX 
table saw directly infringed the ’927 and 
’279 patents and that Bosch’s activation 
cartridges contributorily infringed the 
’927 and ’279 patents. He also found 
that Bosch had failed to show that any 
of the patent claims were invalid, and 
that SawStop satisfied the domestic 
industry requirement with respect to all 
four patents. Based on these findings, 
the ALJ recommended that a limited 
exclusion order issue against Bosch, that 
a cease and desist order issue against 
Robert Bosch Tool Corp., and that the 
bond during the period of Presidential 
review be set at zero percent. He also 
recommended that the scope of the 
exclusion order and cease and desist 
order specifically cover the 
contributorily infringing activation 
cartridges. 

On September 26, 2016, SawStop and 
Bosch each petitioned for review of the 
ID. On October 4, 2016, the parties 
opposed each other’s petitions. Having 
examined the record of this 
investigation, including the ALJ’s final 
ID, the petitions for review, and the 
responses thereto, the Commission has 
determined not to review the final ID. 

In connection with the final 
disposition of this investigation, the 
Commission may (1) issue an order that 
could result in the exclusion of the 
subject articles from entry into the 
United States, and/or (2) issue a cease 
and desist order that could result in the 
respondent being required to cease and 
desist from engaging in unfair acts in 
the importation and sale of such 
articles. Accordingly, the Commission is 
interested in receiving written 
submissions that address the form of 
remedy, if any, that should be ordered. 
If a party seeks exclusion of an article 
from entry into the United States for 
purposes other than entry for 
consumption, the party should so 
indicate and provide information 
establishing that activities involving 
other types of entry either are adversely 
affecting it or likely to do so. For 
background, see Certain Devices for 
Connecting Computers via Telephone 
Lines, Inv. No. 337–TA–360, USITC 
Pub. No. 2843 (December 1994) 
(Commission Opinion). 

If the Commission contemplates some 
form of remedy, it must consider the 
effects of that remedy upon the public 
interest. The factors the Commission 
will consider include the effect that an 
exclusion order and/or a cease and 
desist order would have on (1) the 
public health and welfare, (2) 
competitive conditions in the U.S. 
economy, (3) U.S. production of articles 
that are like or directly competitive with 
those that are subject to investigation, 

and (4) U.S. consumers. The 
Commission is therefore interested in 
receiving written submissions that 
address the aforementioned public 
interest factors in the context of this 
investigation. The Commission is 
particularly interested in briefing on the 
following issues: 

1. The parties dispute whether SawStop 
would be able to satisfy the market demand 
for table saws with active injury mitigation 
technology if the Commission issues a 
remedy against Bosch. Please discuss 
whether SawStop would be able to satisfy 
that demand quantitatively and qualitatively. 
How could remedial orders be tailored to 
address any concerns about the ability of 
SawStop (or other suppliers) to satisfy 
demand? 

2. Bosch requests that any Commission 
remedial order have a service and repair 
provision allowing Bosch to import and sell 
replacement parts, including its activation 
cartridges. Please discuss whether such a 
provision is appropriate. 

If the Commission orders some form 
of remedy, the U.S. Trade 
Representative, as delegated by the 
President, has 60 days to approve or 
disapprove the Commission’s action. 
See Presidential Memorandum of July 
21, 2005, 70 FR 43251 (July 26, 2005). 
During this period, the subject articles 
would be entitled to enter the United 
States under bond, in an amount 
determined by the Commission and 
prescribed by the Secretary of the 
Treasury. The Commission is therefore 
interested in receiving submissions 
concerning the amount of the bond that 
should be imposed if a remedy is 
ordered. 

Written Submissions: Parties to the 
investigation, interested government 
agencies, and any other interested 
parties are encouraged to file written 
submissions on the issues of remedy, 
the public interest, and bonding. Such 
submissions should address the 
recommended determination by the ALJ 
on remedy and bonding, which issued 
on September 20, 2016. SawStop is also 
requested to submit proposed remedial 
orders for the Commission’s 
consideration. SawStop is additionally 
requested to state the date that the ’927 
and ’279 patents expire, the HTSUS 
numbers under which the subject 
articles are imported, and to supply a 
list of known importers of the subject 
articles. The written submissions, 
exclusive of any exhibits, must not 
exceed 20 pages, and must be filed no 
later than close of business on 
November 22, 2016. Reply submissions 
must not exceed 10 pages, and must be 
filed no later than the close of business 
on December 2, 2016. No further 
submissions on these issues will be 
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1 All contract personnel will sign appropriate 
nondisclosure agreements. 

permitted unless otherwise ordered by 
the Commission. 

Persons filing written submissions 
must file the original document 
electronically on or before the deadlines 
stated above and submit 8 true paper 
copies to the Office of the Secretary by 
noon the next day pursuant to section 
210.4(f) of the Commission’s Rules of 
Practice and Procedure (19 CFR 
210.4(f)). Submissions should refer to 
the investigation number (‘‘Inv. No. 
337–TA–965’’) in a prominent place on 
the cover page and/or the first page. (See 
Handbook for Electronic Filing 
Procedures, http://www.usitc.gov/ 
secretary/fed_reg_notices/rules/ 
handbook_on_electronic_filing.pdf). 
Persons with questions regarding filing 
should contact the Secretary (202–205– 
2000). 

Any person desiring to submit a 
document to the Commission in 
confidence must request confidential 
treatment. All such requests should be 
directed to the Secretary to the 
Commission and must include a full 
statement of the reasons why the 
Commission should grant such 
treatment. See 19 CFR 201.6. Documents 
for which confidential treatment by the 
Commission is properly sought will be 
treated accordingly. All information, 
including confidential business 
information and documents for which 
confidential treatment is properly 
sought, submitted to the Commission for 
purposes of this Investigation may be 
disclosed to and used: (i) By the 
Commission, its employees and Offices, 
and contract personnel (a) for 
developing or maintaining the records 
of this or a related proceeding, or (b) in 
internal investigations, audits, reviews, 
and evaluations relating to the 
programs, personnel, and operations of 
the Commission including under 5 
U.S.C. Appendix 3; or (ii) by U.S. 
government employees and contract 
personnel,1 solely for cybersecurity 
purposes. All nonconfidential written 
submissions will be available for public 
inspection at the Office of the Secretary 
and on EDIS. 

The authority for the Commission’s 
determination is contained in section 
337 of the Tariff Act of 1930, as 
amended (19 U.S.C. 1337), and in part 
210 of the Commission’s Rules of 
Practice and Procedure (19 CFR part 
210). 

By order of the Commission. 

Issued: November 10, 2016. 
Lisa R. Barton, 
Secretary to the Commission. 
[FR Doc. 2016–27622 Filed 11–16–16; 8:45 am] 

BILLING CODE 7020–02–P 

DEPARTMENT OF JUSTICE 

Bureau of Alcohol, Tobacco, Firearms 
and Explosives 

[OMB Number 1140–0105] 

Agency Information Collection 
Activities; Proposed eCollection 
eComments Requested; Request for 
ATF Background Investigation 
Information (ATF F 8620.65) 

AGENCY: Bureau of Alcohol, Tobacco, 
Firearms and Explosives, Department of 
Justice. 
ACTION: 60-Day notice. 

SUMMARY: The Department of Justice 
(DOJ), Bureau of Alcohol, Tobacco, 
Firearms and Explosives (ATF), will 
submit the following information 
collection request to the Office of 
Management and Budget (OMB) for 
review and approval in accordance with 
the Paperwork Reduction Act of 1995. 
DATES: Comments are encouraged and 
will be accepted for 60 days until 
January 17, 2017. 
FOR FURTHER INFORMATION CONTACT: If 
you have additional comments, 
particularly with respect to the 
estimated public burden or associated 
response time, have suggestions, need a 
copy of the proposed information 
collection instrument with instructions, 
or desire any additional information, 
please contact Renee Reid, Chief, 
Personnel Security Branch, either by 
mail at Bureau of Alcohol, Tobacco, 
Firearms and Explosives (ATF), 
Washington, DC 20226, or by email at 
Renee.Reid@atf.gov. 
SUPPLEMENTARY INFORMATION: Written 
comments and suggestions from the 
public and affected agencies concerning 
the proposed collection of information 
are encouraged. Your comments should 
address one or more of the following 
four points: 

• Evaluate whether the proposed 
collection of information is necessary 
for the proper performance of the 
functions of the agency, including 
whether the information will have 
practical utility; 

• Evaluate the accuracy of the 
agency’s estimate of the burden of the 
proposed collection of information, 
including the validity of the 
methodology and assumptions used; 

• Evaluate whether and if so how the 
quality, utility, and clarity of the 
information to be collected can be 
enhanced; and 

• Minimize the burden of the 
collection of information on those who 
are to respond, including through the 
use of appropriate automated, 
electronic, mechanical, or other 
technological collection techniques or 
other forms of information technology, 
e.g., permitting electronic submission of 
responses. 

Overview of this information 
collection: 

1. Type of Information Collection 
(check justification or form 83–I): 
Extension, without change, of a 
currently approved collection. 

2. The Title of the Form/Collection: 
Request for ATF Background 
Investigation Information. 

3. The agency form number, if any, 
and the applicable component of the 
Department sponsoring the collection: 

Form number (if applicable): ATF F 
8620.65 

Component: Bureau of Alcohol, 
Tobacco, Firearms and Explosives, U.S. 
Department of Justice. 

4. Affected public who will be asked 
or required to respond, as well as a brief 
abstract: 

Primary: State, Local, or Tribal 
Government. 

Other (if applicable): Federal 
Government. 

Abstract: This form is necessary to 
maintain a record of another agency’s 
official request for an individual’s 
background investigation record. The 
documented request will assist the ATF 
in ensuring that unauthorized 
disclosures of information do no occur. 

5. An estimate of the total number of 
respondents and the amount of time 
estimated for an average respondent to 
respond: An estimated 300 respondents 
will utilize the form, and it will take 
each respondent approximately 5 
minutes to complete the form. 

6. An estimate of the total public 
burden (in hours) associated with the 
collection: The estimated annual public 
burden associated with this collection is 
25 hours. 

If additional information is required 
contact: Jerri Murray, Department 
Clearance Officer, United States 
Department of Justice, Justice 
Management Division, Policy and 
Planning Staff, Two Constitution 
Square, 145 N Street NE., Room 3E– 
405B, Washington, DC 20530. 
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Dated: November 14, 2016. 
Jerri Murray, 
Department Clearance Officer for PRA, U.S. 
Department of Justice. 
[FR Doc. 2016–27648 Filed 11–16–16; 8:45 am] 

BILLING CODE 4410–FY–P 

DEPARTMENT OF JUSTICE 

Notice of Proposed Administrative 
Settlement Order on Consent and 
Bona Fide Prospective Purchaser 
Agreement 

The United States Department of 
Justice, on behalf of the Environmental 
Protection Agency (‘‘United States’’), 
proposes to enter into an Administrative 
Settlement Order on Consent and Bona 
Fide Prospective Purchaser Agreement 
(‘‘BFPP Agreement’’) with Star Forge, 
LLC (‘‘Purchaser’’) regarding real 
property located at 8531 East Marginal 
Way South in Seattle, Washington (the 
‘‘Property’’). The Property is located in 
and part of the ‘‘Lower Duwamish 
Waterway Superfund Site’’ (the ‘‘LDW 
Site’’). Under the BFPP Agreement, 
Purchaser agrees to perform a removal 
action in accordance with the 
Comprehensive Environmental 
Response, Compensation, and Liability 
Act (‘‘CERCLA’’), 42 U.S.C. 9601–9675, 
at the Property. Additionally, Purchaser 
agrees to pay $500,000 to an escrow 
account to be established by Purchaser 
and dedicated to the ongoing cleanup of 
the LDW Site. 

The proposed BFPP Agreement helps 
to ensure the timely performance of all 
response actions EPA has selected for 
the Property by specifying that the 
Purchaser cooperate with the United 
States to satisfy remaining obligations 
under an existing Administrative Order 
between EPA, the current owner of the 
Property (Jorgensen Forge Corporation, 
in bankruptcy), and an adjoining 
landowner. The BFPP Agreement also 
requires Purchaser to institute and abide 
by appropriate institutional controls at 
the Property and requires Purchaser to 
exercise due care in its future operations 
to ensure that those operations will not 
exacerbate or contribute to existing 
contamination. 

In exchange, EPA provides the Buyer 
with a covenant not to sue for response 
costs, and potential response costs, 
incurred in connection with existing 
contamination at the Facility. The BFPP 
expressly reserves EPA’s rights against 
the Purchaser for any activities that 
result in new releases of hazardous 
substances or aggravation of existing 
contamination at or from the Property. 
The proposed settlement, including the 
$500,000 payment, represents fair 

consideration for the covenant provided 
to the Purchaser, given the Purchaser’s 
limited potential liability for existing 
contamination. 

The publication of this notice opens 
a period for public comment on the 
proposed Administrative Settlement 
and Bona Fide Prospective Purchaser 
Agreement. Comments should be 
addressed to the Assistant Attorney 
General, Environment and Natural 
Resources Division, and should refer to 
In the Matter of Lower Duwamish 
Waterway Superfund Site, 
ADMINISTRATIVE SETTLEMENT 
ORDER ON CONSENT AND BONA 
FIDE PROSPECTIVE PURCHASER 
AGREEMENT, DJ Reference Number 90– 
11–3–07227/9. All comments must be 
submitted no later than seven (7) days 
after the publication date of this notice. 
Comments may be submitted either by 
email or by mail: 

To submit 
comments: Send them to: 

By email ....... pubcomment-ees.enrd@
usdoj.gov. 

By mail ......... Assistant Attorney General, 
U.S. DOJ—ENRD, P.O. 
Box 7611, Washington, DC 
20044–7611. 

During the public comment period, 
the proposed Settlement Agreement and 
Bona Fide Prospective Purchaser 
Agreement may be examined and 
downloaded at this Justice Department 
Web site: http://www.justice.gov/enrd/ 
consent_decrees.html. We will provide 
a paper copy of the Consent Decree 
upon written request and payment of 
reproduction costs. Please mail your 
request and payment to: Consent Decree 
Library, U.S. DOJ—ENRD, P.O. Box 
7611, Washington, DC 20044–7611. 

Please enclose a check or money order 
for $ 5.25 (25 cents per page 
reproduction cost, excluding 
attachments) payable to the United 
States Treasury. 

Susan M. Akers, 
Assistant Section Chief, Environmental 
Enforcement Section, Environment and 
Natural Resources Division. 
[FR Doc. 2016–27624 Filed 11–16–16; 8:45 am] 

BILLING CODE 4410–16–P 

DEPARTMENT OF JUSTICE 

Notice of Lodging of Proposed 
Consent Decree and Proposed First 
Amendment to Another Consent 
Decree Under the Clean Air Act 

On November 10, 2016, the 
Department of Justice lodged a proposed 
Consent Decree with the United States 

District Court for the Northern District 
of Illinois in the lawsuit entitled United 
States v. CITGO Petroleum Corp., et al., 
Civil Action No. 16 C 10484. In a related 
filing, on that same date, the 
Department of Justice lodged a proposed 
First Amendment to Consent Decree 
with the United States District Court for 
the Southern District of Texas in the 
lawsuit entitled United States, et al. v. 
CITGO Petroleum Corp., et al., Civil 
Action No. 4:04–cv–3883. 

Under the proposed Consent Decree 
lodged with the Northern District of 
Illinois (‘‘Lemont Refinery Consent 
Decree’’), CITGO will install low 
nitrogen oxide burners on three heaters 
at one of its refineries in Lemont, 
Illinois (‘‘Lemont Refinery’’); comply 
with a stringent limit for particulate 
matter emissions from the Lemont 
Refinery’s fluid catalytic cracking unit; 
develop and implement operation and 
maintenance plans to improve 
operations and prevent violations at the 
Lemont Refinery’s sulfur recovery plant; 
implement a flare minimization and 
flare efficiency program; implement an 
enhanced leak detection and repair 
program; and use carbon canisters to 
control benzene emissions from purged 
process fluids and samples. CITGO also 
will implement a $650,000 fence line 
monitoring supplemental environmental 
project and a $350,000 ‘‘green lighting’’ 
supplemental environmental project at 
the local school district. As a mitigation 
project, CITGO will control a benzene 
waste stream that it is not otherwise 
required to control at a cost of 
approximately $1.14 million. CITGO 
will pay a civil penalty of $1,955,000. 

Under the proposed First Amendment 
to Consent Decree lodged with the 
Southern District of Texas (‘‘First 
Amendment’’), a consent decree that the 
Southern District of Texas entered in 
2005 (‘‘2005 Consent Decree’’) that 
covered six refineries that CITGO then 
owned will be amended to terminate all 
provisions therein related to the Lemont 
Refinery. CITGO demonstrated to EPA 
that it had complied with the vast 
majority of the 2005 Consent Decree 
provisions related to the Lemont 
Refinery and CITGO agreed to have the 
remaining few, outstanding provisions 
transferred to the new, stand-alone 
Lemont Refinery Consent Decree filed in 
the Northern District of Illinois. Under 
the First Amendment, CITGO will also 
pay a stipulated penalty of $323,500, 
split equally between the United States 
and Illinois, for alleged violations of the 
2005 Consent Decree at the Lemont 
Refinery. 

The publication of this notice opens 
a period for public comment on the 
Lemont Refinery Consent Decree and 
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the First Amendment to the 2005 
Consent Decree. Comments should be 
addressed to the Assistant Attorney 
General, Environment and Natural 
Resources Division, and should refer to 
United States v. CITGO Petroleum Corp. 
et al., D.J. Ref. No. 90–5–2–1–07277/4. 
All comments must be submitted no 
later than thirty (30) days after the 
publication date of this notice. 
Comments may be submitted either by 
email or by mail: 

To submit 
comments: Send them to: 

By email ....... pubcomment-ees.enrd@
usdoj.gov. 

By mail ......... Assistant Attorney General, 
U.S. DOJ—ENRD, P.O. 
Box 7611, Washington, DC 
20044–7611. 

During the public comment period, 
the Lemont Refinery Consent Decree 
and the First Amendment may be 
examined and downloaded at this 
Justice Department Web site: https://
www.justice.gov/enrd/consent-decrees. 
We will provide a paper copy of the 
Lemont Refinery Consent Decree and/or 
the First Amendment to the 2005 
Consent Decree upon written request 
and payment of reproduction costs. 
Please mail your request and payment 
to: Consent Decree Library, U.S. DOJ— 
ENRD, P.O. Box 7611, Washington, DC 
20044–7611. 

For the Lemont Refinery Consent 
Decree, please enclose a check or money 
order for $68.00 (25 cents per page 
reproduction cost) payable to the United 
States Treasury. For the First 
Amendment to the 2005 Consent 
Decree, please enclose a check or money 
order for $2.00 (25 cents per page 
reproduction cost) payable to the United 
States Treasury. For both, one check or 
money order in the amount of $70.00 
can be enclosed. 

Robert D. Brook, 
Assistant Section Chief, Environmental 
Enforcement Section, Environment and 
Natural Resources Division. 
[FR Doc. 2016–27623 Filed 11–16–16; 8:45 am] 

BILLING CODE 4410–15–P 

DEPARTMENT OF LABOR 

Employee Benefits Security 
Administration 

[Application No. D–11863] 

Notice of Proposed Exemption 
Involving UBS Assets Management 
(Americas) Inc.; UBS Realty Investors 
LLC; UBS Hedge Fund Solutions LLC; 
UBS O’Connor LLC; and Certain 
Future Affiliates in UBS’s Asset 
Management and Wealth Management 
Americas Divisions (Collectively, the 
Applicants or the UBS QPAMs) 
Located in Chicago, Illinois; Hartford, 
Connecticut; New York, New York; and 
Chicago, Illinois, Respectively 

AGENCY: Employee Benefits Security 
Administration, U.S. Department of 
Labor. 
ACTION: Notice of Proposed Temporary 
Exemption. 

SUMMARY: This document contains a 
notice of pendency before the 
Department of Labor (the Department) of 
a proposed temporary individual 
exemption from certain prohibited 
transaction restrictions of the Employee 
Retirement Income Security Act of 1974, 
as amended (ERISA), and the Internal 
Revenue Code of 1986, as amended (the 
Code). The proposed temporary 
exemption, if granted, would affect the 
ability of certain entities with specified 
relationships to UBS AG (UBS) to 
continue to rely upon the relief 
provided by Prohibited Transaction 
Class Exemption 84–14. 
DATES: This proposed temporary 
exemption will be effective for the 
period beginning on the Conviction 
Date, and ending on the earlier of: The 
date that is twelve months following the 
Conviction Date; or the effective date of 
a final agency action made by the 
Department in connection with 
Exemption Application No. D–11907, an 
application for long-term exemptive 
relief for the covered transactions 
described herein. 

Written comments and requests for a 
public hearing on the proposed 
exemption should be submitted to the 
Department within five days from the 
date of publication of this Federal 
Register Notice. Given the short 
comment period, the Department will 
consider comments received after such 
date, in connection with its 
consideration of more permanent relief. 
ADDRESSES: Comments should state the 
nature of the person’s interest in the 
proposed exemption and the manner in 
which the person would be adversely 
affected by the exemption, if granted. A 

request for a hearing can be requested 
by any interested person who may be 
adversely affected by an exemption. A 
request for a hearing must state: (1) The 
name, address, telephone number, and 
email address of the person making the 
request; (2) the nature of the person’s 
interest in the exemption and the 
manner in which the person would be 
adversely affected by the exemption; 
and (3) a statement of the issues to be 
addressed and a general description of 
the evidence to be presented at the 
hearing. The Department will grant a 
request for a hearing made in 
accordance with the requirements above 
where a hearing is necessary to fully 
explore material factual issues 
identified by the person requesting the 
hearing. A notice of such hearing shall 
be published by the Department in the 
Federal Register. The Department may 
decline to hold a hearing where: (1) The 
request for the hearing does not meet 
the requirements above; (2) the only 
issues identified for exploration at the 
hearing are matters of law; or (3) the 
factual issues identified can be fully 
explored through the submission of 
evidence in written (including 
electronic) form. 

All written comments and requests for 
a public hearing concerning the 
proposed exemption should be directed 
to the following addresses: Office of 
Exemption Determinations, Employee 
Benefits Security Administration, Suite 
400, U.S. Department of Labor, 200 
Constitution Avenue NW., Washington, 
DC 20210, Attention: Application No. 
D–11863. Interested persons may also 
submit comments and/or hearing 
requests to EBSA via email to 
moffitt.betty@dol.gov, by FAX to (202) 
219–0204, or online through http://
www.regulations.gov. Any such 
comments or requests should be sent by 
the end of the scheduled comment 
period. The application for exemption 
and the comments received will be 
available for public inspection in the 
Public Disclosure Room of the 
Employee Benefits Security 
Administration, U.S. Department of 
Labor, Room N–1515, 200 Constitution 
Avenue NW., Washington, DC 20210. 

Warning: All comments and hearing 
requests received will be included in 
the public record without change and 
may be made available online at http:// 
www.regulations.gov, including any 
personal information provided, unless 
the comment includes information 
claimed to be confidential or other 
information whose disclosure is 
restricted by statute. If you submit a 
comment, EBSA recommends that you 
include your name and other contact 
information in the body of your 
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1 The Summary of Facts and Representations is 
based on the Applicants’ representations, unless 
indicated otherwise. 

comment, but DO NOT submit 
information that you consider to be 
confidential, or otherwise protected 
(such as Social Security number or an 
unlisted phone number) or confidential 
business information that you do not 
want publicly disclosed. However, if 
EBSA cannot read your comment due to 
technical difficulties and cannot contact 
you for clarification, EBSA might not be 
able to consider your comment. 
Additionally, the http://
www.regulations.gov Web site is an 
‘‘anonymous access’’ system, which 
means EBSA will not know your 
identity or contact information unless 
you provide it in the body of your 
comment. If you send an email directly 
to EBSA without going through http:// 
www.regulations.gov, your email 
address will be automatically captured 
and included as part of the comment 
that is placed in the public record and 
made available on the Internet. 
FOR FURTHER INFORMATION CONTACT: Mr. 
Brian Mica of the Department, 
telephone (202) 693–8402. (This is not 
a toll-free number.) 
SUPPLEMENTARY INFORMATION: The 
Department is publishing this proposed 
temporary exemption in order to protect 
ERISA-covered plans and IRAs from 
certain costs and/or investment losses 
for up to one year, that may arise to the 
extent entities with a corporate 
relationship to UBS lose their ability to 
rely on PTE 84–14 as of the Conviction 
Date, as described below. Elsewhere in 
the Federal Register, the Department is 
also proposing a five-year proposed 
exemption, Exemption Application No. 
D–11907 that would provide the same 
relief that is described herein, but for a 
longer effective period. The five-year 
proposed exemption is subject to 
enhanced conditions and a longer 
comment period. Comments received in 
response to this proposed temporary 
exemption will be considered in 
connection with the Department’s 
determination whether or not to grant 
such five-year exemption. 

This proposed temporary exemption 
would provide relief from certain of the 
restrictions set forth in sections 406 and 
407 of ERISA. If granted, no relief from 
a violation of any other law would be 
provided by this proposed temporary 
exemption. 

Furthermore, the Department cautions 
that the relief in this proposed 
temporary exemption would terminate 
immediately if, among other things, an 
entity within the UBS corporate 
structure is convicted of a crime 
described in Section I(g) of PTE 84–14 
(other than the Convictions described 
below) during the effective period of the 

proposed temporary exemption, if 
granted. While such an entity could 
apply for a new exemption in that 
circumstance, the Department would 
not be obligated to grant the exemption. 
The terms of this proposed temporary 
exemption have been specifically 
designed to permit plans to terminate 
their relationships in an orderly and 
cost effective fashion in the event of an 
additional conviction or a determination 
that it is otherwise prudent for a plan to 
terminate its relationship with an entity 
covered by the proposed temporary 
exemption. 

The proposed temporary exemption 
has been requested by the Applicants 
pursuant to section 408(a) of the Act 
and section 4975(c)(2) of the Code, and 
in accordance with the procedures set 
forth in 29 CFR part 2570, subpart B (76 
FR 66637, 66644, October 27, 2011). 
Effective December 31, 1978, section 
102 of the Reorganization Plan No. 4 of 
1978, 5 U.S.C. App. 1 (1996), transferred 
the authority of the Secretary of the 
Treasury to issue administrative 
exemptions under section 4975(c)(2) of 
the Code to the Secretary of Labor. 
Accordingly, this notice of proposed 
exemption is being issued solely by the 
Department. 

Summary of Facts and 
Representations 1 

The Applicants 
1. UBS AG (UBS) is a Swiss-based 

global financial services company 
organized under the laws of 
Switzerland. UBS has banking divisions 
and subsidiaries throughout the world, 
with its United States headquarters 
located in New York, New York and 
Stamford, Connecticut. UBS and its 
affiliates employ approximately 20,000 
people in the United States. 

2. The operational structure of UBS 
and its affiliates (collectively, the UBS 
Group) consists of a Corporate Center 
function and five business divisions: 
Wealth Management; Wealth 
Management Americas; Retail & 
Corporate; Asset Management; and the 
Investment Bank. 

3. LIBOR NPA. On December 18, 
2012, UBS and the United States 
Department of Justice (DOJ) entered into 
a Non-Prosecution Agreement (the 
LIBOR NPA) related to UBS’s 
misconduct and involving its 
submission of Yen London Interbank 
Offer Rate (Yen LIBOR) rates and other 
benchmark rates between 2001 and 
2010. In exchange for UBS promising, 
among other things, not to commit any 

crime in violation of U.S. laws for a 
period of two years from the date of the 
LIBOR NPA, DOJ agreed that it would 
not prosecute UBS for any crimes 
related to the submission of Yen LIBOR 
rates and other benchmark rates. For its 
part, UBS agreed to, among other things: 
(i) Pay a monetary penalty of 
$500,000,000; and (ii) take steps to 
further strengthen its internal controls, 
as required by certain other U.S. and 
non-U.S. regulatory agencies that had 
addressed the misconduct described in 
the LIBOR NPA. Such requirements 
include those imposed by the United 
States Commodity Futures Trading 
Commission’s (CFTC) order dated 
December 19, 2012 (the CFTC Order) 
which requires UBS to comply with 
significant auditing and monitoring 
conditions that set standards for 
submissions related to interest rate 
benchmarks such as LIBOR, 
qualifications of submitters and 
supervisors, documentation, training, 
and firewalls. Under the CFTC Order, 
UBS must maintain monitoring systems 
or electronic exception reporting 
systems that identify possible improper 
or unsubstantiated submissions. The 
CFTC Order requires UBS to conduct 
internal audits of reasonable and 
random samples of its submissions 
every six months. Additionally, UBS 
must retain an independent, third-party 
auditor to conduct a yearly audit of the 
submission process for five years and a 
copy of the report must be provided to 
the CFTC. Furthermore, the Japanese 
Financial Service Authority’s (JFSA) 
Business Improvement Order dated 
December 16, 2011 requires UBS 
Securities Japan to (i) develop a plan to 
ensure compliance with its legal and 
regulatory obligations and to establish a 
control framework that is designed to 
prevent recurrences of the fraudulent 
submissions for benchmark interest 
rates; and (ii) provide periodic written 
reports to the JFSA regarding UBS 
Securities Japan’s implementation of the 
measures required by the order. 

4. 2013 Conviction. Although UBS, 
the parent entity, was not criminally 
charged in connection with the 
submission of benchmark rates when it 
entered into the LIBOR NPA, UBS 
Securities Japan Co. Ltd. (UBS 
Securities Japan), a wholly-owned 
subsidiary of UBS incorporated under 
the laws of Japan, pled guilty on 
December 19, 2012, to one count of wire 
fraud in violation of Title 18, United 
Sates Code, sections 1343 and 2. UBS 
Securities Japan’s guilty plea arose out 
of its fraudulent submission of Yen 
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2 Section 1343 generally imposes criminal 
liability for fraud, including fines and/or 
imprisonment, when a person utilizes wire, radio, 
or television communication in interstate or foreign 
commerce. Section 2 generally imposes criminal 
liability on a person as a principal if that person 
aids, counsels, commands, induces, or willfully 
causes another person to engage in criminal 
activity. 

3 United States of America v. UBS Securities 
Japan Limited, Case Number 3:12–cr–00268–RNC. 

4 United States of America vs. UBS, Case Number 
3:15–cr–00076–RNC. 

5 For purposes of the Summary of Facts and 
Representations, references to specific provisions of 
Title I of ERISA, unless otherwise specified, refer 
also to the corresponding provisions of the Code. 

6 The prohibited transaction provisions also 
include certain fiduciary prohibited transactions 
under section 406(b) of ERISA. These include 
transactions involving fiduciary self-dealing; 
fiduciary conflicts of interest, and kickbacks to 
fiduciaries. 

7 49 FR 9494 (March 13, 1984), as corrected at 50 
FR 41430 (October 10, 1985), as amended at 70 FR 
49305 (August 23, 2005), and as amended at 75 FR 
38837 (July 6, 2010). 

8 An ‘‘investment fund’’ includes single customer 
and pooled separate accounts maintained by an 
insurance company, individual trusts and common, 
collective or group trusts maintained by a bank, and 
any other account or fund to the extent that the 
disposition of its assets (whether or not in the 
custody of the QPAM) is subject to the discretionary 
authority of the QPAM. 

9 See 75 FR 38837, 38839 (July 6, 2010). 
10 Section VI(d) of PTE 84–14 defines the term 

‘‘affiliate’’ for purposes of Section I(g) as ‘‘(1) Any 
person directly or indirectly through one or more 
intermediaries, controlling, controlled by, or under 
common control with the person, (2) Any director 
of, relative of, or partner in, any such person, (3) 
Any corporation, partnership, trust or 
unincorporated enterprise of which such person is 
an officer, director, or a 5 percent or more partner 
or owner, and (4) Any employee or officer of the 
person who- (A) Is a highly compensated employee 
(as defined in Section 4975(e)(2)(H) of the Code) or 
officer (earning 10 percent or more of the yearly 
wages of such person), or (B) Has direct or indirect 
authority, responsibility or control regarding the 
custody, management or disposition of plan assets.’’ 

11 See 47 FR 56945, 56947 (December 21, 1982). 

LIBOR rates between 2006 and 2009,2 
and its participation in a scheme to 
defraud counterparties to interest rate 
derivatives trades executed on its 
behalf, by secretly manipulating certain 
benchmark interest rates, namely Yen 
LIBOR and the Euroyen Tokyo 
InterBank Offered Rate (EuroYen 
TIBOR), to which the profitability of 
those trades was tied. On September 18, 
2013 (the 2013 Conviction Date), UBS 
Securities Japan was sentenced by the 
United States District Court for the 
District of Connecticut (the 2013 
Conviction).3 

5. FX Misconduct and Breach of 
LIBOR NPA. At approximately the same 
time, the DOJ was conducting an 
investigation of several multi-national 
banks, including UBS, in connection 
with the reported manipulation of the 
foreign exchange (FX) markets. The DOJ 
determined, among other things, that 
UBS had engaged in deceptive currency 
trading and sales practices in 
conducting certain FX market 
transactions, as well as collusive 
conduct in certain FX markets. The DOJ 
did not file separate charges in 
connection with the FX-related 
misconduct, but instead determined that 
the LIBOR NPA had been breached. The 
DOJ terminated the LIBOR NPA and 
filed a one-count criminal information 
(the Information), Case Number 3:15– 
cr–00076–RNC, in the U.S. District 
Court for the District of Connecticut. 
The Information charged that, on or 
about June 29, 2009, in furtherance of a 
scheme to defraud counterparties to 
interest rate derivatives transactions 
UBS transmitted or caused the 
transmission of electronic 
communications in interstate and 
foreign commerce, in violation of Title 
18, United States Code, Sections 1343 
and 2. 

6. 2016 Conviction. UBS entered into 
a Plea Agreement with the DOJ dated 
May 20, 2015 (the Plea Agreement), 
pleading guilty to the charges in the 
Information, and agreeing to pay a 
$203,000,000 criminal penalty.4 In 
addition, UBS agreed not to commit 
another federal crime during a three 
year probation period; to continue to 
implement a compliance program 

designed to prevent and detect, or 
otherwise remedy, conduct that led to 
the LIBOR NPA; and to provide annual 
reports to the probation officer and the 
DOJ on its progress in implementing the 
program. UBS also agreed to continue to 
strengthen its compliance program and 
internal controls as required by: The 
U.S. Commodity Futures Trading 
Commission (CFTC); the United 
Kingdom’s Financial Conduct Authority 
(UK FCA); the Swiss Financial Market 
Supervisory Authority (FINMA); and 
any other regulatory enforcement 
agency, in connection with resolutions 
involving conduct in FX markets or 
conduct related to benchmark rates. 
UBS must provide information 
regarding its compliance programs to 
the probation officer, upon request. A 
judgment of conviction (the 2016 
Conviction) against UBS in Case 
Number 3:15–cr–00076–RNC is 
scheduled to be entered in the U.S. 
District Court for the District of 
Connecticut on or about November 29, 
2016. 

PTE 84–14 

7. The Department notes that the rules 
set forth in section 406 of the Employee 
Retirement Income Security Act of 1974, 
as amended (ERISA) and section 4975(c) 
of the Internal Revenue Code of 1986, as 
amended (the Code) proscribe certain 
‘‘prohibited transactions’’ between plans 
and related parties with respect to those 
plans, known as ‘‘parties in interest.’’ 5 
Under section 3(14) of ERISA, parties in 
interest with respect to a plan include, 
among others, the plan fiduciary, a 
sponsoring employer of the plan, a 
union whose members are covered by 
the plan, service providers with respect 
to the plan, and certain of their 
affiliates. The prohibited transaction 
provisions under section 406(a) of 
ERISA prohibit, in relevant part, sales, 
leases, loans or the provision of services 
between a party in interest and a plan 
(or an entity whose assets are deemed to 
constitute the assets of a plan), as well 
as the use of plan assets by or for the 
benefit of, or a transfer of plan assets to, 
a party in interest.6 Under the authority 
of section 408(a) of ERISA and section 
4975(c)(2) of the Code, the Department 
has the authority to grant exemptions 
from such ‘‘prohibited transactions’’ in 

accordance with the procedures set 
forth in 29 CFR part 2570, subpart B (76 
FR 66637, 66644, October 27, 2011). 

8. Prohibited Transaction Exemption 
84–14 (PTE 84–14) 7 exempts certain 
prohibited transactions between a party 
in interest and an ‘‘investment fund’’ (as 
defined in Section VI (b) of PTE 84–14) 8 
in which a plan has an interest, if the 
investment manager satisfies the 
definition of ‘‘qualified professional 
asset manager’’ (QPAM) and satisfies 
additional conditions for the exemption. 
In this regard, PTE 84–14 was 
developed and granted based on the 
essential premise that broad relief could 
be afforded for all types of transactions 
in which a plan engages only if the 
commitments and the investments of 
plan assets and the negotiations leading 
thereto are the sole responsibility of an 
independent, discretionary, manager.9 

9. However, Section I(g) of PTE 84–14 
prevents an entity that may otherwise 
meet the definition of QPAM from 
utilizing the exemptive relief provided 
by PTE 84–14, for itself and its client 
plans, if that entity or an ‘‘affiliate’’ 10 
thereof or any owner, direct or indirect, 
of a 5 percent or more interest in the 
QPAM has, within 10 years immediately 
preceding the transaction, been either 
convicted or released from 
imprisonment, whichever is later, as a 
result of certain specified criminal 
activity described in that section. The 
Department notes that Section I(g) was 
included in PTE 84–14, in part, based 
on the expectation that a QPAM, and 
those who may be in a position to 
influence its policies, maintain a high 
standard of integrity.11 Accordingly, as 
a result of the Convictions, QPAMs with 
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12 UBS Asset Management (Americas) Inc. and 
UBS Realty Investors LLC are wholly owned by 
UBS Americas, Inc., a wholly-owned subsidiary of 
UBS AG. UBS Hedge Fund Solutions LLC (formerly 
UBS Alternative and Quantitative Investments, 
LLC) and UBS O’Connor LLC are wholly owned by 
UBS Americas Holding LLC, a wholly subsidiary of 
UBS AG. 

13 The circumstances of UBS’s violation of the 
terms of the LIBOR NPA are described in Exhibit 
1 to the Plea Agreement, entitled ‘‘The Factual Basis 
for Breach of the Non-Prosecution Agreement’’ (the 
Factual Basis for Breach). 

14 In addition to the 2012 LIBOR NPA described 
above, in February 2009, UBS entered into a 
deferred prosecution agreement with the DOJ’s Tax 
Division for conspiring to defraud the United States 
of tax revenue through secret Swiss bank accounts 
for United States tax payers. In connection 
therewith, UBS agreed to pay $780 million. In May 
of 2011, UBS entered into a non-prosecution 
agreement with the DOJ’s Antitrust Division to 
resolve allegations of bid-rigging in the municipal 
bond derivatives market, and agreed to pay $160 
million. 

certain corporate relationships to UBS 
and UBS Securities Japan, as well as 
their client plans that are subject to Part 
4 of Title I of ERISA (ERISA-covered 
plans) or section 4975 of the Code 
(IRAs), will no longer be able to rely on 
PTE 84–14 without an individual 
exemption issued by the Department. 

The UBS QPAMs 

10. UBS Asset Management 
(Americas) Inc., UBS Realty Investors 
LLC, UBS Hedge Fund Solutions LLC, 
and UBS O’Connor LLC are affiliates of 
UBS, AG (UBS) 12 within UBS’s Asset 
Management division, and may rely on 
PTE 84–14. Such entities, along with 
future entities in UBS’s Assets 
Management and Wealth Management 
Americas divisions that qualify as 
‘‘qualified professional asset managers’’ 
(as defined in Part VI(a) of PTE 84–14) 
and rely on the relief provided by PTE 
84–14 and with respect to which UBS 
AG is an ‘‘affiliate’’ (as defined in Part 
VI(d) of PTE 84–14) are hereinafter 
referred to as the ‘‘UBS QPAMs’’. The 
Applicants represent that currently, the 
Asset Management division is the only 
division that has entities functioning as 
QPAMs and that UBS itself does not 
provide investment management 
services to client plans that are subject 
to Part 4 of Title I of ERISA (ERISA 
plans) or section 4975 of the Code 
(IRAs), or otherwise exercise 
discretionary control over ERISA assets. 

11. The Applicants represent further 
that the UBS QPAMs provide 
investment management services to 36 
ERISA plan and IRA clients through 
separately-managed accounts and 
pooled funds. These ERISA plan clients 
are all large plans and several have more 
than 500,000 participants and 
beneficiaries. Collectively, the UBS 
QPAMs currently manage 
approximately $22.1 billion of ERISA 
Plan and IRA assets (excluding ERISA 
Plan and IRA assets invested in pooled 
funds that are not plan asset funds). 
Several types of investment strategies 
are used by the UBS QPAMs to invest 
ERISA plan and IRA assets. These 
strategies include investments of 
approximately $3.3 billion in alternative 
investments/hedge funds, $835 million 
in equity investments, $8.6 billion in 
fixed income, $2.2 billion in multi-asset 
investments, $5.8 billion in derivative 

investments and $1.4 billion in real 
estate investments. 

UBS’s FX Misconduct 
12. The DOJ determined that, prior to 

and after UBS signed the LIBOR NPA on 
December 18, 2012, certain employees 
of UBS engaged in fraudulent and 
deceptive currency trading and sales 
practices in conducting certain FX 
market transactions via telephone, email 
and/or electronic chat, to the detriment 
of UBS’s customers.13 These employees 
also engaged in collusion with other 
participants in certain FX markets (such 
conduct, as further detailed below, is 
hereinafter referred to as the ‘‘FX 
Misconduct’’). 

13. According to the Factual Basis for 
Breach, the FX Misconduct included the 
addition of undisclosed markups to 
certain FX transactions. In that regard, 
sales staff misrepresented to customers 
on certain transactions that markups 
were not being added, when in fact they 
were. 

14. The Factual Basis for Breach 
explains that for certain limit orders, 
UBS personnel would use a price level 
different from the one specified by the 
customers, without the customers’ 
knowledge, to ‘‘track’’ certain limit 
orders. This practice was done to obtain 
an undisclosed markup on the trade for 
UBS if the market hit both the 
customer’s limit price and UBS’s altered 
tracking price. Additionally, the 
practice also subjected customers to the 
potential that their limit orders would 
be delayed or not filled when the market 
hit the customer’s limit price but not 
UBS’s altered tracking price. 

15. The Factual Basis for Breach also 
details how certain customers obtaining 
quotes and placing trades over the 
phone would, on occasion, request an 
‘‘open-line’’ so they could hear the 
conversation regarding price quotes 
between the UBS trader and 
salesperson. Certain of these customers 
had an expectation the price they heard 
from the trader did not include a sales 
markup for their transaction currency. 
While on certain ‘‘open-line’’ 
conversations, UBS traders and 
salespeople used hand signals to 
fraudulently conceal markups from 
these customers. 

16. The Factual Basis for Breach 
describes how, from about October 2011 
to at least January 2013, a UBS FX trader 
conspired with other financial services 
firms acting as dealers in the FX spot 
market, by agreeing to restrain 

competition in the purchase and sale of 
the Euro/U.S. dollar currency pair. To 
achieve this, among other things, the 
conspirators: (i) Coordinated the trading 
of the Euro/U.S. dollar currency pair in 
connection with the European Central 
Bank and the World Markets/Reuters 
benchmark currency ‘‘fixes;’’ and (ii) 
refrained from certain trading behavior 
by withholding offers and bids when 
one conspirator held an open risk 
position. They did this so that the price 
of the currency traded would not move 
in a direction adverse to the conspirator 
with an open risk position. 

17. The Factual Basis for Breach 
explains that in determining that UBS 
was in breach of the LIBOR NPA, the 
DOJ considered UBS’s FX Misconduct 
described above in light of UBS’s 
obligation under the LIBOR NPA to 
commit no further crimes. The DOJ also 
took into account UBS’s three recent 
prior criminal resolutions 14 and 
multiple civil and regulatory 
resolutions. In addition, the DOJ also 
considered that the compliance 
programs and remedial efforts put in 
place by UBS following the LIBOR NPA 
failed to detect the collusive and 
deceptive conduct in the FX markets 
until an article was published pointing 
to potential misconduct in the FX 
markets. 

UBS’s LIBOR Misconduct 

18. The Statement of Facts (SOF) in 
Exhibit 3 of the Plea Agreement 
describes the circumstances of UBS’s 
scheme to defraud counterparties to 
interest rate derivatives transactions, by 
secretly manipulating benchmark 
interest rates to which the profitability 
of those transactions was tied. 
According to the SOF, LIBOR is a 
benchmark interest rate used in 
financial markets worldwide, namely on 
exchanges and in over-the-counter 
markets, to settle trades for futures, 
options, swaps, and other derivative 
financial instruments. In addition, 
LIBOR is often used as a reference rate 
for mortgages, credit cards, student 
loans, and other consumer lending 
products. LIBOR and the other 
benchmark interest rates play a 
fundamentally important role in 
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15 According to the SOF, UBS personnel on 
occasion also engaged in the internal manipulation 
of UBS’s interest rate submissions in connection 
with the Swiss Franc LIBOR, the British Pound 
Sterling LIBOR, the Euribor, and the U.S. Dollar 
LIBOR. 

16 Bids and offers for cash are tracked in the 
market by cash brokers. These cash brokers also act 
as intermediaries by assisting derivatives and 
money market traders in arranging transactions 
between financial institutions. 

17 78 FR 56740 (September 13, 2013). 
18 Section I(h) of PTE 2013–09, at 78 FR 56741 

(September 18, 2013). 

financial markets throughout the world 
due their widespread use. 

19. Each business day the LIBOR 
average benchmark interest rates are 
calculated and published by Thomson 
Reuters, acting as agent for the British 
Bankers’ Association (BBA), for ten 
currencies (including the United States 
Dollar, the British Pound Sterling, and 
the Japanese Yen) and for various 
maturities (ranging from overnight to 
twelve months). The calculation for a 
given currency is based upon rate 
submissions from a panel of banks for 
that currency (the Contributor Panel). In 
general terms, LIBOR is the rate at 
which the Contributor Panel member 
could borrow funds. According to the 
BBA, the Contributor Bank Panel must 
submit the rate considered by the bank’s 
cash management staff, and not the 
bank’s personnel responsible for 
derivative trading, as the rate the bank 
could borrow unsecured inter-bank 
funds in the London money market, 
without reference to rates contributed 
by other Contributor Panel banks. 
Additionally, a Contributor Panel bank 
may not contribute a rate based on the 
pricing of any derivative financial 
instrument. Once each Contributor 
Panel bank has submitted its rate, the 
contributed rates are ranked and 
averaged, discarding the highest and 
lowest 25%, to formulate the LIBOR 
‘‘Fix’’ for that particular currency and 
maturity. Since 2005, UBS has been a 
member of the Contributor Panels for 
the Dollar LIBOR, Yen LIBOR, Euro 
LIBOR, Swiss Franc LIBOR, and Pound 
Sterling LIBOR. 

20. UBS has also been a member of 
the Contributor Panel for the Euro 
Interbank Offered Rate (Euribor) since 
2005. The European Banking Federation 
(EBF) oversees the Euribor reference rate 
which is the rate expected to be offered 
by one prime bank to another for Euro 
interbank term deposits within the Euro 
zone. The Euribor Contributor Panel 
bank rate submissions are ranked, and 
the highest and lowest 15% of all the 
submissions are excluded from the 
calculation. The Euribor fix is then 
formulated using the average of the 
remaining rate submissions. 

21. In addition, UBS was also a 
member of the Contributor Panel for the 
Euroyen TIBOR from at least 2005 until 
2012. The Japanese Bankers Association 
(JBA) oversees the TIBOR reference rate. 
Yen deposits maintained in accounts 
outside of Japan are referred to as 
‘‘Euroyen’’ and the prevailing lending 
market rates between prime banks in the 
Japan Offshore Market is Euroyen 
TIBOR. Euroyen TIBOR is calculated by 
averaging the rate submissions of 
Contributor Panel members after 

discarding the two highest and lowest 
rate submissions. The Euroyen TIBOR 
rates and the Contributor Panel 
members’ rate submissions are made 
available worldwide. 

22. The SOF also describes the wide- 
ranging and systematic efforts, practiced 
nearly on a daily basis, by several UBS 
employees to manipulate YEN LIBOR in 
order to benefit UBS’s trading positions 
through internal manipulation within 
UBS, by using cash brokers to influence 
other Contributor Panel banks’ Yen 
LIBOR submissions, and by colluding 
directly with employees at other 
Contributor Panel banks to influence 
those banks’ Yen LIBOR submissions. 

23. The SOF provides that, at various 
times from at least 2001 through June 
2010, certain UBS derivatives traders 
manipulated submissions for various 
interest rate benchmarks, and colluded 
with employees at other banks and cash 
brokers to influence certain benchmark 
rates to benefit their trading positions. 
The SOF explains that the UBS 
derivatives traders directly and 
indirectly exercised improper influence 
over UBS’s submissions for LIBOR, 
Euroyen TIBOR and Euribor. In this 
regard, those UBS derivatives traders 
requested, and sometimes directed, that 
certain UBS benchmark interest 
submitters submit a particular 
benchmark interest rate contribution or 
a higher, lower, or unchanged rate for 
LIBOR, Euroyen TIBOR, and Euribor 
that would be beneficial to the traders. 
These UBS traders’ requests for 
favorable benchmark rates submissions 
were regularly accommodated by the 
UBS submitters.15 

24. The SOF also details how cash 
brokers 16 were used by certain UBS Yen 
derivatives traders to distribute 
misinformation to other Contributor 
Panel banks regarding Yen LIBOR in 
order to manipulate Yen LIBOR 
submissions to the benefit of UBS. The 
SOF details further how the UBS 
traders, submitters, supervisors and 
certain UBS managers, continued to 
encourage, allow, or participate in the 
conduct even though they were aware 
that manipulation of LIBOR 
submissions was inappropriate and they 
attempted to conceal the manipulation 
and obstruct the LIBOR investigation. 

25. UBS acknowledges that the SOF is 
true and correct and that the wrongful 
acts taken by the participating 
employees in furtherance of the 
misconduct set forth above were within 
the scope of their employment at UBS. 
Furthermore, UBS acknowledges that 
the participating employees intended, at 
least in part, to benefit UBS through the 
actions described above. 

Prior and Anticipated Convictions and 
Failure To Comply With Section I(g) of 
PTE 84–14 

26. The 2013 Conviction caused the 
UBS QPAMs to violate Section I(g) of 
PTE 84–14. On September 13, 2013, the 
Department granted PTE 2013–09, 
which allows the UBS QPAMs to rely 
on the relief provided in PTE 84–14, 
notwithstanding the 2013 Conviction of 
UBS Securities Japan.17 Under PTE 
2013–09, the UBS QPAMs must comply 
with a number of conditions, including 
the condition in Section I(h) which 
provides that, ‘‘Notwithstanding the 
[2013 Conviction], UBS complies with 
each condition of PTE 84–14, as 
amended.’’ 18 As a result of this 
requirement, if UBS or one of its 
affiliates is convicted of another crime 
(besides the 2013 Conviction) described 
in Section I(g) of PTE 84–14, then the 
relief provided by PTE 2013–09 would 
be unavailable. 

27. The 2016 Conviction will cause 
the UBS QPAMs to violate Section I(g) 
of PTE 84–14, once a judgment of 
conviction is entered by the District 
Court. As a consequence, the UBS 
QPAMs will not be able to rely upon the 
exemptive relief provided by PTE 84–14 
for a period of ten years as of the 2016 
Conviction Date. Furthermore, the 2016 
Conviction will also cause Section I(h) 
of PTE 2013–09 to be violated, as of the 
2016 Conviction Date. UBS QPAMs will 
become ineligible for the relief provided 
by PTE 84–14 as a result of both the 
2013 Conviction and 2016 Conviction. 
Therefore, the Applicants request a 
single, new exemption that provides 
relief for the UBS QPAMs to rely on PTE 
84–14 notwithstanding the 2013 
Conviction and the 2016 Conviction, 
effective as of the 2016 Conviction Date. 

28. The Department is proposing a 
temporary exemption herein to allow 
the UBS QPAMs to rely on PTE 84–14 
notwithstanding the Convictions, 
subject to a comprehensive suite of 
protective conditions designed to 
protect the rights of the participants and 
beneficiaries of the ERISA-covered 
plans and IRAs that are managed by 
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UBS QPAMs. This proposed temporary 
exemption would be effective for twelve 
months beginning on the 2016 
Conviction Date and ending on the 
earlier of twelve months after such 
effective date or until the effective date 
of a final agency action made by the 
Department in connection with 
Exemption Application No. D–11907. In 
this regard, elsewhere in the Federal 
Register, the Department is proposing 
Exemption Application No. D–11907, a 
five-year proposed exemption subject to 
enhanced protective conditions that 
would provide the same exemptive 
relief that is described herein, but for a 
longer effective period. 

This proposed temporary exemption 
will allow the Department sufficient 
time to contemplate whether or not to 
grant the five-year exemption without 
risking the sudden loss of exemptive 
relief for the UBS QPAMs upon entry of 
a judgment of conviction in Case 
Number 3:15–00076–RNC. 

29. Finally, excluding the Convictions 
and the FX Misconduct, UBS represents 
that it currently does not have a 
reasonable basis to believe there are any 
pending criminal investigations 
involving the Applicants or any of their 
affiliated companies that would cause a 
reasonable plan or IRA customer not to 
hire or retain the institution as a QPAM. 
Furthermore, this proposed temporary 
exemption will not apply to any other 
conviction(s) of UBS or its affiliates for 
crimes described in Section I(g) of PTE 
84–14. The Department notes that, in 
such event, the Applicants and their 
ERISA-covered plan and IRA clients 
should be prepared to rely on exemptive 
relief other than PTE 84–14 for any 
prohibited transactions entered into 
after the date of such conviction(s), 
withdraw from any arrangements that 
solely rely on PTE 84–14 for exemptive 
relief; or avoid engaging in any such 
prohibited transactions in the first 
place. 

Remedial Measures Taken by UBS To 
Address the LIBOR Conduct and FX 
Misconduct 

30. The Applicants represent that 
UBS took extensive remedial actions 
and implemented internal control 
procedures before, during, and after the 
LIBOR investigations and FX 
Misconduct, in order to reform its 
compliance structure and strengthen its 
corporate culture. UBS represents that it 
undertook the following structural 
reforms and compliance enhancements: 

Corporate Culture. UBS represents 
that it has significantly revised and 
strengthened its Code of Business 
Conduct and Ethics from approximately 
2008 through 2011, and instituted a 

‘‘Principles of Behavior’’ program from 
approximately late 2013 through the 
present. In 2013, UBS adopted a firm- 
wide definition of ‘‘conduct risk,’’ and 
defined the roles and responsibilities of 
UBS’s business divisions with respect to 
such conduct risk. In 2013 UBS also 
enhanced employee supervision 
policies. 

Annual Risk Assessments. Beginning 
in approximately 2008, UBS instituted 
annual business and operational risk 
assessments for each UBS sub-division 
and for particular risks across the firm, 
such as fraud risk and market risk. 

Coordination of High-Risk Matters 
and Compliance Reorganization. During 
2011 through 2013, UBS established the 
cross-functional Investigation Sounding 
Board (ISB) chaired by UBS’s Global 
Head of Litigation and Investigations, 
which oversees and coordinates all 
investigations of high risk issues. In 
2013, UBS integrated its compliance 
function and operational risk control 
functions to avoid gaps in risk coverage. 

Transactional and Employee 
Monitoring. In 2013, UBS adopted and 
began to implement an automated 
system to monitor transactions covering 
all asset classes. UBS enhanced the 
monitoring of all email and group 
messaging, and implemented a system 
to monitor audio communications 
including land lines and cell phones. 
UBS implemented a trader surveillance 
system, and developed and 
implemented a tool to monitor and 
assess employee behavioral indicators. 
UBS also expanded cross border 
monitoring, and improved the processes 
associated with the UBS Group’s 
whistleblowing policy. 

Compensation Reformation. From 
approximately 2008 through 2011, UBS 
reformed its compensation and 
incentives structure, including longer 
deferred compensation periods, greater 
claw-back and forfeiture provisions. 
UBS enhanced processes to ensure that 
disciplinary sanctions and compliance 
related violations (such as failure to 
complete training) are considered when 
determining employee compensation 
and in an individual’s performance 
review. 

Corporate Reforms. In October 2012, 
UBS announced a transformation of the 
Investment Bank—where the LIBOR and 
FX Misconduct occurred—by reducing 
the size and complexity of the 
Investment Bank to ensure it can 
operate within strict risk and financial 
resource limitations. 

Benchmark Interest Rate Submissions. 
From 2011 through 2013, UBS created a 
dedicated, independent benchmark 
submissions team and index group 
segregated from the for-profit activities 

of the bank. UBS also imposed 
appropriate communications firewalls 
between those functions of the bank, 
and implemented strict controls and 
procedures for determining benchmark 
submissions. UBS enhanced supervisory 
oversight of benchmark and indices 
submissions, and implemented 
appropriate monitoring systems to 
identify unsubstantiated submissions. 

Risk Management and Control. In 
2013, UBS adopted or strengthened 
firm-wide policies that set forth and 
established: Standards for market 
conduct; a ‘‘zero tolerance’’ approach to 
fraud; standard approaches for fraud 
risk management and issue escalation 
across the firm; a firm-wide approach to 
identifying, managing, and escalating 
actual and potential conflicts of interest; 
and key principles to ensure that UBS 
complies with all applicable 
competition laws. 

Front Office Processes. UBS invested 
approximately $100 million to address 
the FX business conduct and control 
deficiencies identified during the FX 
investigation, including initiating 
continuous transaction monitoring and 
detailed time stamping of orders and 
implementing controls, principles and 
systems similar to those required by the 
regulated markets for its FX business. 
UBS states that it has: Standardized the 
FX fixing order process; updated 
chatroom standards and controls; 
prohibited the use of mobile phones on 
trading floors; implemented new 
requirements for client and market 
conduct, behavior, and 
communications; established enhanced 
supervisory procedures; and required all 
Investment Bank personnel to take 
market conduct training. 

31. Furthermore, the Applicants 
represent that UBS took disciplinary 
action against forty-four individuals in 
connection with the LIBOR misconduct, 
and against sixteen individuals in 
connection with the FX Misconduct. 
The individuals involved in the 
disciplinary actions included traders, 
benchmark submitters, compliance 
personnel, salespeople and managers. 
The disciplinary actions encompassed 
the termination or separation of thirty 
employees and also included financial 
consequences, such as forfeiture of 
deferred compensation, loss of bonuses 
and bonus reductions. 

Statutory Findings—In the Interest of 
Affected ERISA Plans and IRAs 

32. The Applicants represent that the 
requested exemption is in the interest of 
affected plans and their participants and 
beneficiaries because it will enable 
ERISA plan and IRA clients to have the 
opportunity to enter into transactions 
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19 The Applicants state that the estimates that 
UBS developed do not assume a ‘‘fire sale’’ of any 
assets; rather, they assume that assets would be 
liquidated quickly as reasonably possible consistent 
with the UBS QPAMs’ fiduciary obligations to their 
ERISA plan clients. 

20 The Department notes that, if this temporary 
exemption is granted, compliance with the 
condition in Section I(j) of the exemption would 
require the UBS QPAMs to clearly demonstrate that 
any ‘‘early redemption penalties’’ are ‘‘specifically 
designed to prevent generally recognized abusive 
investment practices or specifically designed to 
ensure equitable treatment of all investors in a 
pooled fund in the event such withdrawal or 
termination may have adverse consequences for all 
other investors. . . .’’ In addition, under Section 
I(j), the UBS QPAMs would have to hold their plan 
customers harmless for any losses attributable to, 
inter alia, any prohibited transactions or violations 
of the duty of prudence and loyalty. 

that are beneficial to the plan and may 
otherwise be prohibited or more costly. 
The Applicants maintain that if the 
exemption request is denied, the UBS 
QPAMs will be unable to cause ERISA- 
covered plan clients to engage in many 
routine and standard transactions that 
occur across many asset classes. 
According to the Applicants, these 
transactions encompass the following 
asset classes: 

Real Estate. UBS QPAMs manage 
approximately $1.4 billion of real estate 
assets in a separate account as an ERISA 
section 3(38) investment manager for a 
large multiemployer pension plan with 
many participating employers (and 
therefore, numerous parties in interest). 
The investments constitute equity and 
debt investments in operating real 
properties, including apartments, office 
buildings, retail centers, and industrial 
buildings. The Applicants represent that 
they rely on PTE 84–14 for the 
acquisitions of properties in the separate 
account, as well as mortgage loans 
entered into in connection with the 
purchases of the properties; leases of 
space in commercial properties and 
residential leases in apartment 
properties; property management 
agreements and agreements with 
vendors providing services at the 
properties (e.g. janitorial services); and 
sales to potential buyers of the 
properties. 

Alternative Investments. The UBS 
QPAMs manage three hedge funds of 
funds that hold assets deemed to 
constitute ‘‘plan assets’’ under ERISA, 
with approximately $825 million under 
management. The Applicants state that 
they rely on PTE 84–14 to enter into and 
manage the credit facilities totaling 
approximately $56 million entered into 
by the funds. 

Derivatives. The UBS QPAMs manage 
approximately $8.3 billion of assets for 
ERISA plan separate account clients and 
plan assets funds whose investment 
guidelines permit or require investment 
in derivatives contracts documented 
through International Swaps and 
Derivatives Association, Inc. (ISDA) 
agreements or cleared swap agreements. 
According to the Applicants, 
approximately 12 ERISA plan separate 
account clients and 23 plan asset funds 
are counterparties to ISDA umbrella 
agreements and cleared swaps account 
agreements, and the UBS QPAMs 
currently manage approximately 350 
separate trading lines on behalf of those 
clients and funds. According to the 
Applicants, PTE 84–14 is primarily 
relied upon for these transactions, and 
the counterparties to these agreements 
almost always require representations to 

such effect to be included in the 
agreements. 

Fixed Income. The Applicants state 
that, as a result of regulatory proposals 
by the Financial Regulatory Authority 
(FINRA) and the Federal Reserve of New 
York Treasury Markers Practice Group, 
Master Securities Forward Transaction 
Agreements (MSFTAs) are beginning to 
be required to be in place in order to 
enter into several broad categories of 
agency mortgage-backed securities 
transactions. According to the 
Applicants, similar to ISDAs, the 
counterparties to MSFTAs universally 
require UBS QPAMs to represent that 
they can rely on PTE 84–14, making it 
impossible for the UBS QPAMs to 
execute such transactions on behalf of 
their ERISA plan and IRA clients. The 
UBS QPAMs manage approximately 
$5.3 billion of assets for ERISA separate 
account clients and plan asset funds 
whose investment guidelines permit 
these types of transactions, of which 
approximately $25 million has been 
invested in these types of fixed income 
transactions. 

Equity Investments. The Applicants 
state that, although direct investments 
in equities typically do not require 
reliance on PTE 84–14, certain related 
transactions do, such as futures 
contracts. Moreover, according to the 
Applicants, even when another 
exemption is available for equity 
investments, ERISA plan and IRA 
clients may not want to retain an 
investment manager that cannot rely on 
PTE 84–14 for the reasons discussed 
above. 

OCIO Services. The Applicants 
explain that in addition to providing 
investment management services, the 
UBS QPAMs also provide outsourced 
chief investment officer (OCIO) services 
to a number of ERISA plan clients, one 
of which, to the Applicants knowledge, 
is the largest ERISA plan to enter into 
an OCIO arrangement. According to the 
Applicants, OCIO services generally 
provide that UBS has the authority to 
manage a plan’s entire investment 
portfolio, including selecting and 
negotiating contracts with other 
investment managers, allocating assets, 
developing investment policies, 
assisting with regulatory reporting, and 
advising plan fiduciaries. The 
Applicants represent that PTE 84–14 is 
the only exemption the UBS QPAMs 
can rely on for the large OCIO ERISA 
plan client because no other exemptions 
are available for transactions involving 
futures, derivatives, and other 
investments that are not widely-traded. 

33. The Applicants represent that, if 
the exemption request is denied, and 
ERISA plan and IRA clients leave the 

UBS QPAMs, these clients would 
typically incur transition costs 
associated with identifying appropriate 
replacement investment managers and 
liquidating and re-investing the assets 
currently managed by the UBS QPAMs. 
The Applicants estimate that the 
aggregate transition costs for liquidating 
and re-investing of each asset class for 
UBS’s ERISA plan and IRA clients 
would be approximately $280 million.19 
These cost estimates are described 
below: 

Real Estate. The Applicants estimate 
transition costs of 1,152 basis points for 
the $1.4 billion of ERISA plan and IRA 
real estate assets under UBS QPAMs’ 
management. These costs include the 
losses incurred from selling properties 
for 90 cents on the dollar, closing costs 
of 1.5 percent of the sale price and 
mortgage prepayment fees of one 
percent of the outstanding mortgages. 
This would result in a total estimated 
cost of $160 million for the real estate 
assets, all of which would be absorbed 
by one ERISA plan client. 

Alternative Investments. UBS states 
that, combined with early redemption 
penalties,20 the cost of liquidating the 
alternative investments managed by 
UBS QPAMs on behalf of ERISA- 
covered plans and IRAs would be 212 
basis points of the NAV for a total cost 
of about $69 million (of which 
approximately $58 million would be to 
one ERISA plan client). 

Fixed Income. According to the 
Applicants, the approximate transition 
costs for liquidating domestic and 
international fixed income investments 
is estimated by the Applicants to be $48 
million. The Applicants explain that 
they estimated the costs of liquidating 
domestic and international bonds using 
Barclays Capital’s ‘‘liquidity cost score’’ 
methodology (LCS), which reflects the 
percentage of a bond’s price that is 
estimated to be incurred in transaction 
costs in a standard institutional 
transaction. The Applicants note that 
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21 The Applicants assume that the costs of 
liquidating and re-investing cash equivalent and 
currency holdings would be negligible, given the 
liquidity associated with those assets. 

the LCS is primarily driven by the 
liquidity of the market, but is also 
impacted by other factors, including the 
time to maturity for the bond. Using 
LCS, the Applicants state that 
liquidating and re-investing fixed 
income products, emerging market debt 
securities, and fixed income funds 
would result in transition costs, 
respectively, of 94, 91, and 97 basis 
points.21 

Equities. The Applicants state that 
UBS’ investment professionals 
conducted trading simulations to 
determine the impact of selling the 
aggregate block of each class of equity 
securities currently held by the UBS 
QPAMs on behalf of their clients. 
According to the Applicants, the trading 
simulations yielded transition cost 
assumptions of 32 basis points for U.S. 
large-cap equities; 79 basis points for 
U.S. small-cap equities; 19 basis points 
for global equities; 40 basis points for 
emerging market equities; and 17 basis 
points for equity funds. The Applicants 
represent that the total estimated costs 
for liquidating equities held by UBS 
QPAMs’ ERISA plan and IRA clients 
would be approximately $2.5 million. 

Derivatives. Lastly, the Applicants 
estimate the transition costs for 
derivative investments such as swaps, 
forwards, futures, and options would be 
approximately $2.3 million. The 
Applicants also used the LCS 
methodology to arrive at a transition 
cost assumption of 10 basis points for 
credit default swaps; 6 basis points for 
interest rate swaps; 35 basis points for 
total return swaps; and 4 basis points for 
fixed income futures. Transition costs 
for equities futures were assumed to be 
6 basis points given the liquidity of the 
indices underlying those transactions. 
Finally, the Applicants note that, 
because of the liquidity associated with 
currency forwards and the relatively 
small amount of the UBS QPAMs’ 
investments in equity and fixed income 
options, UBS assumed that the costs of 
liquidating and re-investing those assets 
would be negligible. 

OCIO Relationship. In the absence of 
granted relief, the Applicants estimate 
that it would take this large OCIO 
ERISA plan client 18 to 24 months to 
find providers to replicate all the OCIO 
services provided by the UBS QPAMs. 
UBS represents that this estimate is 
consistent with the following 
projections for the steps this plan client 
would need to take to secure and fully 
implement replacement OCIO services: 

(i) 6–9 months to issue a Request for 
Proposals, receive and evaluate 
proposals, and select a new service 
provider(s); (ii) 3–6 months to negotiate 
a contract and complete other necessary 
transition tasks (e.g., establishing 
custodial accounts) with the new 
service provider(s); and (iii) 9–12 
months for the new service provider(s) 
to implement its own investment 
program, which would include 
evaluating the client’s existing 
investments and performing due 
diligence on existing sub-managers. The 
Applicants note that the estimate is also 
consistent with the amount of time it 
took UBS to establish the current OCIO 
relationship with this client. 

The Applicants represents in addition 
to these transition costs, the ERISA plan 
client would pay substantially more in 
fees than it is currently paying if it had 
to obtain all these services from a 
variety of different providers. 

Statutory Findings—Protective of the 
Rights of Participants of Affected Plans 
and IRAs 

34. The Applicants have proposed 
certain conditions it believes are 
protective of ERISA-covered plans and 
IRAs with respect to the transactions 
described herein. The Department has 
determined to revise and supplement 
the proposed conditions so that it can 
make its required finding that the 
requested temporary exemption is 
protective of the rights of participants 
and beneficiaries of affected plans and 
IRAs. 

35. Several of these conditions 
underscore the Department’s 
understanding, based on the Applicants’ 
representations, that the affected UBS 
QPAMs were not involved in the FX 
Misconduct or the misconduct that is 
the subject of the Convictions. For 
example, the temporary exemption, if 
granted as proposed, mandates that the 
UBS QPAMs (including their officers, 
directors, agents other than UBS, and 
employees of such UBS QPAMs) did not 
know of, have reason to know of, or 
participate in: (1) The FX Misconduct; 
or (2) the criminal conduct that is the 
subject of the Convictions. For purposes 
of this requirement, ‘‘participate in’’ 
includes an individual’s knowing or 
tacit approval of the FX Misconduct and 
the misconduct that is the subject of the 
Convictions. Under this the proposed 
temporary exemption, the term 
‘‘Convictions’’ includes the 2013 
Conviction and the 2016 Conviction. 
The term ‘‘2013 Conviction’’ means the 
judgment of conviction against UBS 
Securities Japan Co. Ltd. in Case 
Number 3:12–cr–00268–RNC in the U.S. 
District Court for the District of 

Connecticut for one count of wire fraud 
in violation of Title 18, United Sates 
Code, sections 1343 and 2 in connection 
with submission of YEN London 
Interbank Offered Rates and other 
benchmark interest rates. The term 
‘‘2016 Conviction’’ means the 
anticipated judgment of conviction 
against UBS AG in Case Number 3:15– 
cr–00076–RNC in the U.S. District Court 
for the District of Connecticut for one 
count of wire fraud in violation of Title 
18, United States Code, Sections 1343 
and 2 in connection with UBS’s 
submission of Yen London Interbank 
Offered Rates and other benchmark 
interest rates between 2001 and 2010. 
Furthermore, for all purposes under the 
proposed temporary exemption, 
‘‘conduct’’ of any person or entity that 
is the ‘‘subject of [a] Conviction’’ 
encompasses any conduct of UBS and/ 
or their personnel, that is described in 
the Plea Agreement, (including Exhibits 
1 and 3 attached thereto), the plea 
agreement entered into between UBS 
Securities Japan and the Department of 
Justice Criminal Division, on December 
19, 2012, in connection with Case 
Number 3:12–cr–00268–RNC the 
December 19, 2012 (and attachments 
thereto), and other official regulatory or 
judicial factual findings that are a part 
of this record. The proposed temporary 
exemption defines the FX Misconduct 
as the conduct engaged in by UBS 
personnel described in Exhibit 1 of the 
Plea Agreement entered into between 
UBS AG and the Department of Justice 
Criminal Division, on May 20, 2015 in 
connection with Case Number 3:15–cr– 
00076–RNC filed in the U.S. District 
Court for the District of Connecticut. 

36. Further, the UBS QPAMs 
(including their officers, directors, 
agents other than UBS, and employees 
of such UBS QPAMs) may not have 
received direct compensation, or 
knowingly have received indirect 
compensation, in connection with: (1) 
The FX Misconduct; or (2) the criminal 
conduct that is the subject of the 
Convictions. 

37. The Department expects the UBS 
QPAMs to rigorously ensure that the 
individuals associated with the 
misconduct will not be employed or 
knowingly engaged by such QPAMs. In 
this regard, the proposed temporary 
exemption mandates that the UBS 
QPAMs will not employ or knowingly 
engage any of the individuals that 
participated in: (1) The FX Misconduct 
or (2) the criminal conduct that is the 
subject of the Convictions. For purposes 
of this condition, ‘‘participated in’’ 
includes an individual’s knowing or 
tacit approval of the behavior that is the 
subject of the FX Misconduct or the 
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22 With respect to any ERISA-covered plan or IRA 
sponsored by an ‘‘affiliate’’ (as defined in Part VI(d) 
of PTE 84–14) of UBS or beneficially owned by an 
employee of UBS or its affiliates, such fiduciary 
does not need to be independent of UBS. 

Convictions. Further, a UBS QPAM will 
not use its authority or influence to 
direct an ‘‘investment fund’’ (as defined 
in Section VI(b) of PTE 84–14) that is 
subject to ERISA or the Code and 
managed by such UBS QPAM to enter 
into any transaction with UBS or UBS 
Securities Japan, nor otherwise engage 
UBS or UBS Securities Japan to provide 
additional services to such investment 
fund, for a direct or indirect fee borne 
by such investment fund, regardless of 
whether such transaction or services 
may otherwise be within the scope of 
relief provided by an administrative or 
statutory exemption. 

38. The UBS QPAMs must comply 
with each condition of PTE 84–14, as 
amended, with the sole exceptions of 
the violations of Section I(g) of PTE 84– 
14 that are attributable to the 
Convictions. Further, any failure of the 
UBS QPAMs to satisfy Section I(g) of 
PTE 84–14 must result solely from the 
Convictions. 

39. No relief will be provided by this 
proposed temporary exemption to the 
extent a UBS QPAM exercised its 
authority over the assets of any plan 
subject to Part 4 of Title I of ERISA (an 
ERISA-covered plan) or section 4975 of 
the Code (an IRA) in a manner that it 
knew or should have known would: 
Further the FX Misconduct or the 
criminal conduct that is the subject of 
the Convictions; or cause the UBS 
QPAM, its affiliates or related parties to 
directly or indirectly profit from the FX 
Misconduct or the criminal conduct that 
is the subject of the Convictions. The 
conduct that is the subject of the 
Convictions includes that which is 
described in the Plea Agreement 
(including Exhibits 1 and 3 attached 
thereto) and the plea agreement entered 
into between UBS Securities Japan and 
the Department of Justice Criminal 
Division, on December 19, 2012, in 
connection with Case Number 3:12–cr– 
00268–RNC (and attachments thereto). 
The FX Misconduct engaged in by UBS 
personnel includes that which is 
described in Exhibit 1 of the Plea 
Agreement (Factual Basis for Breach) 
entered into between UBS AG and the 
Department of Justice Criminal Division, 
on May 20, 2015 in connection with 
Case Number 3:15–cr–00076–RNC filed 
in the US District Court for the District 
of Connecticut. Further, no relief will be 
provided to the extent UBS, or UBS 
Securities Japan, provides any 
discretionary asset management services 
to ERISA-covered plans or IRAs or 
otherwise act as a fiduciary with respect 
to ERISA-covered plan or IRA assets. 

40. Policies. The Department believes 
that robust policies and training are 
warranted where, as here, extensive 

criminal misconduct has occurred 
within a corporate organization that 
includes one or more QPAMs managing 
plan investments in reliance on PTE 84– 
14. Therefore, this proposed temporary 
exemption requires that each UBS 
QPAM must immediately develop, 
implement, maintain, and follow 
written policies and procedures (the 
Policies) requiring and reasonably 
designed to ensure that: The asset 
management decisions of the UBS 
QPAM are conducted independently of 
the management and business activities 
of UBS, including the Investment Bank 
division and UBS Securities Japan; the 
UBS QPAM fully complies with 
ERISA’s fiduciary duties and ERISA and 
the Code’s prohibited transaction 
provisions and does not knowingly 
participate in any violations of these 
duties and provisions with respect to 
ERISA-covered plans and IRAs; the UBS 
QPAM does not knowingly participate 
in any other person’s violation of ERISA 
or the Code with respect to ERISA- 
covered plans and IRAs; any filings or 
statements made by the UBS QPAM to 
regulators, including but not limited to, 
the Department of Labor, the 
Department of the Treasury, the 
Department of Justice, and the Pension 
Benefit Guaranty Corporation, on behalf 
of ERISA-covered plans or IRAs are 
materially accurate and complete, to the 
best of such QPAM’s knowledge at that 
time; the UBS QPAM does not make 
material misrepresentations or omit 
material information in its 
communications with such regulators 
with respect to ERISA-covered plans or 
IRAs, or make material 
misrepresentations or omit material 
information in its communications with 
ERISA-covered plan and IRA clients; 
and the UBS QPAM complies with the 
terms of this proposed temporary 
exemption. Any violation of, or failure 
to comply with, the Policies must be 
corrected promptly upon discovery, and 
any such violation or compliance failure 
not promptly corrected must be 
reported, upon discovering the failure to 
promptly correct, in writing, to 
appropriate corporate officers, the head 
of Compliance and the General Counsel 
of the relevant UBS QPAM (or their 
functional equivalent), the independent 
auditor responsible for reviewing 
compliance with the Policies, and an 
appropriate fiduciary of any affected 
ERISA-covered plan or IRA that is 
independent of UBS.22 A UBS QPAM 

will not be treated as having failed to 
develop, implement, maintain, or follow 
the Policies, provided that it corrects 
any instance of noncompliance 
promptly when discovered or when it 
reasonably should have known of the 
noncompliance (whichever is earlier), 
and provided that it reports such 
instance of noncompliance as explained 
above. 

41. Training. The Department has also 
imposed a condition that requires each 
UBS QPAM to immediately develop and 
implement a program of training (the 
Training), for all relevant UBS QPAM 
asset/portfolio management, trading, 
legal, compliance, and internal audit 
personnel. The Training must be set 
forth in the Policies and at a minimum, 
cover the Policies, ERISA and Code 
compliance (including applicable 
fiduciary duties and the prohibited 
transaction provisions) and ethical 
conduct, the consequences for not 
complying with the conditions of this 
proposed temporary exemption 
(including the loss of the exemptive 
relief provided herein), and prompt 
reporting of wrongdoing. Furthermore, 
the Training must be conducted by an 
independent professional who has been 
prudently selected and who has 
appropriate technical training and 
proficiency with ERISA and the Code. 

42. Independent Transparent Audit. 
The Department views a rigorous, 
transparent audit that is conducted by 
an independent party as essential to 
ensuring that the conditions for 
exemptive relief described herein are 
followed by the UBS QPAMs. Therefore, 
Section I(i) of this proposed temporary 
exemption requires that each UBS 
QPAM submits to an audit conducted 
by an independent auditor, who has 
been prudently selected and who has 
appropriate technical training and 
proficiency with ERISA and the Code, to 
evaluate the adequacy of, and the UBS 
QPAM’s compliance with, the Policies 
and Training described herein. The 
audit requirement must be incorporated 
in the Policies. The audit must cover the 
twelve month period which begins on 
the date of the 2016 Conviction, and 
must be completed no later than six (6) 
months after the end of the twelve (12) 
month period. For time periods prior to 
the Conviction Date and covered under 
PTE 2013–09, the audit requirements in 
Section (g) of PTE 2013–09 will remain 
in effect. 

43. The audit condition requires that, 
to the extent necessary for the auditor, 
in its sole opinion, to complete its audit 
and comply with the conditions for 
relief described herein, and as permitted 
by law, each UBS QPAM and, if 
applicable, UBS, will grant the auditor 
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unconditional access to its business, 
including, but not limited to: Its 
computer systems; business records; 
transactional data; workplace locations; 
training materials; and personnel. 

44. The auditor’s engagement must 
specifically require the auditor to 
determine whether each UBS QPAM has 
complied with the Policies and Training 
conditions described herein, and must 
further require the auditor to test each 
UBS QPAM’s operational compliance 
with the Policies and Training. 

45. On or before the end of the 
relevant period described in Section 
I(i)(1) for completing the audit, the 
auditor must issue a written report (the 
Audit Report) to UBS and the UBS 
QPAM to which the audit applies that 
describes the procedures performed by 
the auditor during the course of its 
examination. The Audit Report must 
include the auditor’s specific 
determinations regarding: The adequacy 
of the UBS QPAM’s Policies and 
Training; the UBS QPAM’s compliance 
with the Policies and Training; the 
need, if any, to strengthen such Policies 
and Training; and any instance of the 
respective UBS QPAM’s noncompliance 
with the written Policies and Training. 
Any determination by the auditor 
regarding the adequacy of the Policies 
and Training and the auditor’s 
recommendations (if any) with respect 
to strengthening the Policies and 
Training of the respective UBS QPAM 
must be promptly addressed by such 
UBS QPAM, and any action taken by 
such UBS QPAM to address such 
recommendations must be included in 
an addendum to the Audit Report. Any 
determination by the auditor that the 
respective UBS QPAM has 
implemented, maintained, and followed 
sufficient Policies and Training must 
not be based solely or in substantial part 
on an absence of evidence indicating 
noncompliance. In this last regard, any 
finding that the UBS QPAM has 
complied with the requirements under 
this subsection must be based on 
evidence that demonstrates the UBS 
QPAM has actually implemented, 
maintained, and followed the Policies 
and Training required by this proposed 
temporary exemption. 

46. Furthermore, the auditor must 
notify the respective UBS QPAM of any 
instance of noncompliance identified by 
the auditor within five (5) business days 
after such noncompliance is identified 
by the auditor, regardless of whether the 
audit has been completed as of that 
date. This proposed temporary 
exemption requires that certain senior 
personnel of UBS review the Audit 
Report, make certain certifications, and 
take various corrective actions. In this 

regard, the General Counsel, or one of 
the three most senior executive officers 
of the UBS QPAM to which the Audit 
Report applies, must certify in writing, 
under penalty of perjury, that the officer 
has reviewed the Audit Report and this 
proposed temporary exemption; 
addressed, corrected, or remedied any 
inadequacy identified in the Audit 
Report; and determined that the Policies 
and Training in effect at the time of 
signing are adequate to ensure 
compliance with the conditions of this 
proposed temporary exemption and 
with the applicable provisions of ERISA 
and the Code. 

47. The Risk Committee, the Audit 
Committee, and the Corporate Culture 
and Responsibility Committee of UBS’s 
Board of Directors are provided a copy 
of each Audit Report; and a senior 
executive officer of UBS’s Compliance 
and Operational Risk Control function 
must review the Audit Report for each 
UBS QPAM and must certify in writing, 
under penalty of perjury, that such 
officer has reviewed each Audit Report. 
In order to create a more transparent 
record in the event that the proposed 
temporary relief is granted, each UBS 
QPAM must provide its certified Audit 
Report to the Department no later than 
45 days following its completion. The 
Audit Report will be part of the public 
record regarding this proposed 
temporary exemption. Furthermore, 
each UBS QPAM must make its Audit 
Report unconditionally available for 
examination by any duly authorized 
employee or representative of the 
Department, other relevant regulators, 
and any fiduciary of an ERISA-covered 
plan or IRA, the assets of which are 
managed by such UBS QPAM. 

48. Additionally, each UBS QPAM 
and the auditor must submit to the 
Department any engagement agreement 
entered into pursuant to the engagement 
of the auditor under this proposed 
temporary exemption; and any 
engagement agreement entered into with 
any other entity retained in connection 
with such QPAM’s compliance with the 
Training or Policies conditions of this 
proposed temporary exemption no later 
than six (6) months after the date of the 
Conviction Date (and one month after 
the execution of any agreement 
thereafter). Finally, if the temporary 
exemption is granted, the auditor must 
provide the Department, upon request, 
all of the workpapers created and 
utilized in the course of the audit, 
including, but not limited to: The audit 
plan; audit testing; identification of any 
instance of noncompliance by the 
relevant UBS QPAM; and an 
explanation of any corrective or 

remedial action taken by the applicable 
UBS QPAM. 

In order to enhance oversight of the 
compliance with the temporary 
exemption UBS must notify the 
Department at least 30 days prior to any 
substitution of an auditor, and UBS 
must demonstrate to the Department’s 
satisfaction that any new auditor is 
independent of UBS, experienced in the 
matters that are the subject of the 
proposed temporary exemption and 
capable of making the determinations 
required of this proposed temporary 
exemption. 

49. Contractual Obligations. This 
proposed temporary exemption requires 
UBS QPAMs to enter into certain 
contractual obligations in connection 
with the provision of services to their 
clients. It is the Department’s view that 
the condition in Section I(j) is essential 
to the Department’s ability to make its 
findings that the proposed temporary 
exemption is protective of the rights of 
the participants and beneficiaries of 
ERISA-covered plan and IRA clients. In 
this regard, effective as of the 
Conviction Date, with respect to any 
arrangement, agreement, or contract 
between a UBS QPAM and an ERISA- 
covered plan or IRA for which a UBS 
QPAM provides asset management or 
other discretionary fiduciary services, 
each UBS QPAM agrees: To comply 
with ERISA and the Code, as applicable 
with respect to such ERISA-covered 
plan or IRA; to refrain from engaging in 
prohibited transactions that are not 
otherwise exempt (and to promptly 
correct any inadvertent prohibited 
transactions); to comply with the 
standards of prudence and loyalty set 
forth in section 404, as applicable; and 
to indemnify and hold harmless the 
ERISA-covered plan and IRA for any 
damages resulting from a UBS QPAM’s 
violation of applicable laws, a UBS 
QPAM’s breach of contract, or any claim 
brought in connection with the failure 
of such UBS QPAM to qualify for the 
exemptive relief provided by PTE 84–14 
as a result of a violation of Section I(g) 
of PTE 84–14 other than the 
Convictions. Furthermore, UBS QPAMs 
must agree not to require (or otherwise 
cause) the ERISA-covered plan or IRA to 
waive, limit, or qualify the liability of 
the UBS QPAM for violating ERISA or 
the Code or engaging in prohibited 
transactions; not to require the ERISA- 
covered plan or IRA (or sponsor of such 
ERISA-covered plan or beneficial owner 
of such IRA) to indemnify the UBS 
QPAM for violating ERISA or engaging 
in prohibited transactions, except for 
violations or prohibited transactions 
caused by an error, misrepresentation, 
or misconduct of a plan fiduciary or 
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other party hired by the plan fiduciary 
who is independent of UBS; not to 
restrict the ability of such ERISA- 
covered plan or IRA to terminate or 
withdraw from its arrangement with the 
UBS QPAM (including any investment 
in a separately managed account or 
pooled fund subject to ERISA and 
managed by such QPAM), with the 
exception of reasonable restrictions, 
appropriately disclosed in advance, that 
are specifically designed to ensure 
equitable treatment of all investors in a 
pooled fund in the event such 
withdrawal or termination may have 
adverse consequences for all other 
investors as a result of an actual lack of 
liquidity of the underlying assets, 
provided that such restrictions are 
applied consistently and in like manner 
to all such investors; not to impose any 
fees, penalties, or charges for such 
termination or withdrawal with the 
exception of reasonable fees, 
appropriately disclosed in advance, that 
are specifically designed to prevent 
generally recognized abusive investment 
practices or specifically designed to 
ensure equitable treatment of all 
investors in a pooled fund in the event 
such withdrawal or termination may 
have adverse consequences for all other 
investors, provided that such fees are 
applied consistently and in like manner 
to all such investors; and not to include 
exculpatory provisions disclaiming or 
otherwise limiting liability of the UBS 
QPAMs for a violation of such 
agreement’s terms, except for liability 
caused by an error, misrepresentation, 
or misconduct of a plan fiduciary or 
other party hired by the plan fiduciary 
who is independent of UBS. 

50. Within four (4) months of the 
effective date of this proposed 
temporary exemption, each UBS QPAM 
will provide a notice of its obligations 
under Section I(j) to each ERISA- 
covered plan and IRA client for which 
the UBS QPAM provides asset 
management or other discretionary 
fiduciary services. 

51. Certain conditions of the proposed 
temporary exemption are directed UBS 
and UBS Securities Japan. In this regard, 
UBS must impose internal procedures, 
controls, and protocols on UBS 
Securities Japan to: (1) Reduce the 
likelihood of any recurrence of conduct 
that that is the subject of the 2013 
Conviction, and (2) comply in all 
material respects with the Business 
Improvement Order, dated December 
16, 2011, issued by the Japanese 
Financial Services Authority. 
Additionally, UBS must comply in all 
material respects with the audit and 
monitoring procedures imposed on UBS 
by the United States Commodity 

Futures Trading Commission Order, 
dated December 19, 2012. 

52. Each UBS QPAM must maintain 
records necessary to demonstrate that 
the conditions of this proposed 
temporary exemption have been met, for 
six (6) years following the date of any 
transaction for which such UBS QPAM 
relies upon the relief in the proposed 
temporary exemption. 

53. The proposed temporary 
exemption requires that, during the 
effective period of this temporary 
exemption UBS: (1) Immediately 
discloses to the Department any 
Deferred Prosecution Agreement (a 
DPA) or Non-Prosecution Agreement (an 
NPA) that UBS or an affiliate enters into 
with the U.S. Department of Justice, to 
the extent such DPA or NPA involves 
conduct described in Section I(g) of PTE 
84–14 or section 411 of ERISA; and (2) 
immediately provides the Department 
any information requested by the 
Department, as permitted by law, 
regarding the agreement and/or the 
conduct and allegations that led to the 
agreements. 

Statutory Findings—Administratively 
Feasible 

54. The Applicants represents that the 
proposed temporary exemption is 
administratively feasible because it does 
not require any monitoring by the 
Department but relies on an 
independent auditor to determine that 
the exemption conditions are being 
complied with. Furthermore, the 
requested temporary exemption does 
not require the Department’s oversight 
because, as a condition of this proposed 
temporary exemption, neither UBS nor 
UBS Securities Japan will provide any 
fiduciary or QPAM services to ERISA 
covered plans and IRAs. 

Notice to Interrested Persons 

Written comments and/or requests for 
a public hearing on the proposed 
temporary exemption should be 
submitted to the Department within five 
(5) days from the date of publication of 
this Federal Register Notice. Given the 
short comment period, the Department 
will consider comments received after 
such date, in connection with its 
consideration of more permanent relief. 

Warning: Do not include any 
personally identifiable information 
(such as name, address, or other contact 
information) or confidential business 
information that you do not want 
publicly disclosed. All comments may 
be posted on the Internet and can be 
retrieved by most Internet search 
engines. 

General Information 

The attention of interested persons is 
directed to the following: 

(1) The fact that a transaction is the 
subject of an exemption under section 
408(a) of the Act and/or section 
4975(c)(2) of the Code does not relieve 
a fiduciary or other party in interest or 
disqualified person from certain other 
provisions of the Act and/or the Code, 
including any prohibited transaction 
provisions to which the exemption does 
not apply and the general fiduciary 
responsibility provisions of section 404 
of the Act, which, among other things, 
require a fiduciary to discharge his 
duties respecting the plan solely in the 
interest of the participants and 
beneficiaries of the plan and in a 
prudent fashion in accordance with 
section 404(a)(1)(B) of the Act; nor does 
it affect the requirement of section 
401(a) of the Code that the plan must 
operate for the exclusive benefit of the 
employees of the employer maintaining 
the plan and their beneficiaries; 

(2) Before an exemption may be 
granted under section 408(a) of the Act 
and/or section 4975(c)(2) of the Code, 
the Department must find that the 
exemption is administratively feasible, 
in the interests of the plan and of its 
participants and beneficiaries, and 
protective of the rights of participants 
and beneficiaries of the plan; 

(3) The proposed temporary 
exemption will be supplemental to, and 
not in derogation of, any other 
provisions of the Act and/or the Code, 
including statutory or administrative 
exemptions and transitional rules. 
Furthermore, the fact that a transaction 
is subject to an administrative or 
statutory exemption is not dispositive of 
whether the transaction is in fact a 
prohibited transaction; and 

(4) The proposed temporary 
exemption will be subject to the express 
condition that the material facts and 
representations contained in the 
application are true and complete, and 
that the application accurately describes 
all material terms of the transaction 
which is the subject of the exemption. 

Proposed Temporary Exemption 

The Department is considering 
granting a temporary exemption under 
the authority of section 408(a) of the 
Employee Retirement Income Security 
Act of 1974, as amended (ERISA or the 
Act), and section 4975(c)(2) of the 
Internal Revenue Code of 1986, as 
amended (the Code), and in accordance 
with the procedures set forth in 29 CFR 

VerDate Sep<11>2014 21:24 Nov 16, 2016 Jkt 241001 PO 00000 Frm 00116 Fmt 4703 Sfmt 4703 E:\FR\FM\17NON1.SGM 17NON1as
ab

al
ia

us
ka

s 
on

 D
S

K
3S

P
T

V
N

1P
R

O
D

 w
ith

 N
O

T
IC

E
S



81169 Federal Register / Vol. 81, No. 222 / Thursday, November 17, 2016 / Notices 

23 For purposes of this proposed temporary 
exemption, references to section 406 of Title I of the 
Act, unless otherwise specified, should be read to 
refer as well to the corresponding provisions of 
section 4975 of the Code. 

24 49 FR 9494 (March 13, 1984), as corrected at 
50 FR 41430 (October 10, 1985), as amended at 70 
FR 49305 (August 23, 2005), and as amended at 75 
FR 38837 (July 6, 2010). 

25 Section I(g) of PTE 84–14 generally provides 
that ‘‘[n]either the QPAM nor any affiliate thereof 
. . . nor any owner . . . of a 5 percent or more 
interest in the QPAM is a person who within the 
10 years immediately preceding the transaction has 
been either convicted or released from 
imprisonment, whichever is later, as a result of’’ 
certain criminal activity therein described. 

part 2570, subpart B (76 FR 66637, 
66644, October 27, 2011).23 

Section I: Covered Transactions 

If the proposed temporary exemption 
is granted, certain entities with 
specified relationships to UBS, AG 
(hereinafter, the UBS QPAMs as further 
defined in Section II(b)) shall not be 
precluded from relying on the 
exemptive relief provided by Prohibited 
Transaction Exemption 84–14 (PTE 84– 
14),24 notwithstanding the ‘‘2013 
Conviction’’ against UBS Securities 
Japan Co., Ltd. entered on September 
18, 2013 and the ‘‘2016 Conviction’’ 
against UBS AG scheduled to be entered 
on November 29, 2016 (collectively the 
Convictions, as further defined in 
Section II(a)),25 for a period of up to 
twelve months beginning on the 
Conviction Date (as defined in Section 
II(d)), provided that the following 
conditions are satisfied: 

(a) The UBS QPAMs (including their 
officers, directors, agents other than 
UBS, and employees of such UBS 
QPAMs) did not know of, have reason 
to know of, or participate in: (1) The FX 
Misconduct; or (2) the criminal conduct 
that is the subject of the Convictions (for 
the purposes of this Section I(a), 
‘‘participate in’’ includes the knowing 
or tacit approval of the FX Misconduct 
or the misconduct that is the subject of 
the Convictions); 

(b) The UBS QPAMs (including their 
officers, directors, agents other than 
UBS, and employees of such UBS 
QPAMs) did not receive direct 
compensation, or knowingly receive 
indirect compensation, in connection 
with: (1) The FX Misconduct; or (2) the 
criminal conduct that is the subject of 
the Convictions; 

(c) The UBS QPAMs will not employ 
or knowingly engage any of the 
individuals that participated in: (1) The 
FX Misconduct or (2) the criminal 
conduct that is the subject of the 
Convictions (for purposes of this 
Section I(c), ‘‘participated in’’ includes 
the knowing or tacit approval of the FX 

Misconduct or the misconduct that is 
the subject of the Convictions); 

(d) A UBS QPAM will not use its 
authority or influence to direct an 
‘‘investment fund’’ (as defined in 
Section VI(b) of PTE 84–14) that is 
subject to ERISA or the Code and 
managed by such UBS QPAM, to enter 
into any transaction with UBS or UBS 
Securities Japan or engage UBS or UBS 
Securities Japan to provide any service 
to such investment fund, for a direct or 
indirect fee borne by such investment 
fund, regardless of whether such 
transaction or service may otherwise be 
within the scope of relief provided by 
an administrative or statutory 
exemption; 

(e) Any failure of the UBS QPAMs to 
satisfy Section I(g) of PTE 84–14 arose 
solely from the Convictions; 

(f) A UBS QPAM did not exercise 
authority over the assets of any plan 
subject to Part 4 of Title I of ERISA (an 
ERISA-covered plan) or section 4975 of 
the Code (an IRA) in a manner that it 
knew or should have known would: 
Further the FX Misconduct or the 
criminal conduct that is the subject of 
the Convictions; or cause the UBS 
QPAM, its affiliates or related parties to 
directly or indirectly profit from the FX 
Misconduct or the criminal conduct that 
is the subject of the Convictions; 

(g) UBS and UBS Securities Japan will 
not provide discretionary asset 
management services to ERISA-covered 
plans or IRAs, nor will otherwise act as 
a fiduciary with respect to ERISA- 
covered plan or IRA assets; 

(h)(1) Each UBS QPAM must 
immediately develop, implement, 
maintain, and follow written policies 
and procedures (the Policies) requiring 
and reasonably designed to ensure that: 

(i) The asset management decisions of 
the UBS QPAM are conducted 
independently of UBS’s corporate 
management and business activities, 
including the corporate management 
and business activities of the Investment 
Bank division and UBS Securities Japan; 

(ii) The UBS QPAM fully complies 
with ERISA’s fiduciary duties and with 
ERISA and the Code’s prohibited 
transaction provisions, and does not 
knowingly participate in any violation 
of these duties and provisions with 
respect to ERISA-covered plans and 
IRAs; 

(iii) The UBS QPAM does not 
knowingly participate in any other 
person’s violation of ERISA or the Code 
with respect to ERISA-covered plans 
and IRAs; 

(iv) Any filings or statements made by 
the UBS QPAM to regulators, including 
but not limited to, the Department of 
Labor, the Department of the Treasury, 

the Department of Justice, and the 
Pension Benefit Guaranty Corporation, 
on behalf of ERISA-covered plans or 
IRAs are materially accurate and 
complete, to the best of such QPAM’s 
knowledge at that time; 

(v) The UBS QPAM does not make 
material misrepresentations or omit 
material information in its 
communications with such regulators 
with respect to ERISA-covered plans or 
IRAs, or make material 
misrepresentations or omit material 
information in its communications with 
ERISA-covered plan and IRA clients; 

(vi) The UBS QPAM complies with 
the terms of this temporary exemption; 
and 

(vii) Any violation of, or failure to 
comply with, an item in subparagraph 
(ii) through (vi), is corrected promptly 
upon discovery, and any such violation 
or compliance failure not promptly 
corrected is reported, upon the 
discovery of such failure to promptly 
correct, in writing, to appropriate 
corporate officers, the head of 
compliance and the General Counsel (or 
their functional equivalent) of the 
relevant UBS QPAM, the independent 
auditor responsible for reviewing 
compliance with the Policies, and an 
appropriate fiduciary of any affected 
ERISA-covered plan or IRA that is 
independent of UBS; however, with 
respect to any ERISA-covered plan or 
IRA sponsored by an ‘‘affiliate’’ (as 
defined in Section VI(d) of PTE 84–14) 
of UBS or beneficially owned by an 
employee of UBS or its affiliates, such 
fiduciary does not need to be 
independent of UBS. A UBS QPAM will 
not be treated as having failed to 
develop, implement, maintain, or follow 
the Policies, provided that it corrects 
any instance of noncompliance 
promptly when discovered or when it 
reasonably should have known of the 
noncompliance (whichever is earlier), 
and provided that it adheres to the 
reporting requirements set forth in this 
subparagraph (vii); 

(2) Each UBS QPAM must 
immediately develop and implement a 
program of training (the Training), 
conducted at least annually, for all 
relevant UBS QPAM asset/portfolio 
management, trading, legal, compliance, 
and internal audit personnel. The 
Training must: 

(i) Be set forth in the Policies and at 
a minimum, cover the Policies, ERISA 
and Code compliance (including 
applicable fiduciary duties and the 
prohibited transaction provisions), 
ethical conduct, the consequences for 
not complying with the conditions of 
this temporary exemption (including 
any loss of exemptive relief provided 
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herein), and prompt reporting of 
wrongdoing; and 

(ii) Be conducted by an independent 
professional who has been prudently 
selected and who has appropriate 
technical training and proficiency with 
ERISA and the Code; 

(i)(1) Each UBS QPAM submits to an 
audit conducted by an independent 
auditor, who has been prudently 
selected and who has appropriate 
technical training and proficiency with 
ERISA and the Code, to evaluate the 
adequacy of, and the UBS QPAM’s 
compliance with, the Policies and 
Training described herein. The audit 
requirement must be incorporated in the 
Policies. The audit must cover the 
twelve month period that begins on the 
Conviction Date, and must be completed 
no later than six (6) months after the 
twelve month period. For time periods 
prior to the Conviction Date and 
covered under PTE 2013–09, the audit 
requirements in Section (g) of PTE 
2013–09 will remain in effect; 

(2) To the extent necessary for the 
auditor, in its sole opinion, to complete 
its audit and comply with the 
conditions for relief described herein, 
and as permitted by law, each UBS 
QPAM and, if applicable, UBS, will 
grant the auditor unconditional access 
to its business, including, but not 
limited to: Its computer systems; 
business records; transactional data; 
workplace locations; training materials; 
and personnel; 

(3) The auditor’s engagement must 
specifically require the auditor to 
determine whether each UBS QPAM has 
developed, implemented, maintained, 
and followed the Policies in accordance 
with the conditions of this temporary 
exemption and has developed and 
implemented the Training, as required 
herein; 

(4) The auditor’s engagement must 
specifically require the auditor to test 
each UBS QPAM’s operational 
compliance with the Policies and 
Training. In this regard, the auditor 
must test a sample of each QPAM’s 
transactions involving ERISA-covered 
plans and IRAs sufficient in size and 
nature to afford the auditor a reasonable 
basis to determine the operational 
compliance with the Policies and 
Training; 

(5) On or before the end of the 
relevant period described in Section 
I(i)(1) for completing the audit, the 
auditor must issue a written report (the 
Audit Report) to UBS and the UBS 
QPAM to which the audit applies that 
describes the procedures performed by 
the auditor during the course of its 
examination. The Audit Report must 
include the auditor’s specific 

determinations regarding: The adequacy 
of the UBS QPAM’s Policies and 
Training; the UBS QPAM’s compliance 
with the Policies and Training; the 
need, if any, to strengthen such Policies 
and Training; and any instance of the 
respective UBS QPAM’s noncompliance 
with the written Policies and Training 
described in Section I(h) above. Any 
determination by the auditor regarding 
the adequacy of the Policies and 
Training and the auditor’s 
recommendations (if any) with respect 
to strengthening the Policies and 
Training of the respective UBS QPAM 
must be promptly addressed by such 
UBS QPAM, and any action taken by 
such UBS QPAM to address such 
recommendations must be included in 
an addendum to the Audit Report 
(which addendum is completed prior to 
the certification described in Section 
I(i)(7) below). Any determination by the 
auditor that the respective UBS QPAM 
has implemented, maintained, and 
followed sufficient Policies and 
Training must not be based solely or in 
substantial part on an absence of 
evidence indicating noncompliance. In 
this last regard, any finding that the 
UBS QPAM has complied with the 
requirements under this subsection 
must be based on evidence that 
demonstrates the UBS QPAM has 
actually implemented, maintained, and 
followed the Policies and Training 
required by this temporary exemption; 

(6) The auditor must notify the 
respective UBS QPAM of any instance 
of noncompliance identified by the 
auditor within five (5) business days 
after such noncompliance is identified 
by the auditor, regardless of whether the 
audit has been completed as of that 
date; 

(7) With respect to each Audit Report, 
the General Counsel, or one of the three 
most senior executive officers of the 
UBS QPAM to which the Audit Report 
applies, must certify in writing, under 
penalty of perjury, that the officer has 
reviewed the Audit Report and this 
temporary exemption; addressed, 
corrected, or remedied any inadequacy 
identified in the Audit Report; and 
determined that the Policies and 
Training in effect at the time of signing 
are adequate to ensure compliance with 
the conditions of this proposed 
temporary exemption and with the 
applicable provisions of ERISA and the 
Code; 

(8) The Risk Committee, the Audit 
Committee, and the Corporate Culture 
and Responsibility Committee of UBS’s 
Board of Directors are provided a copy 
of each Audit Report; and a senior 
executive officer of UBS’s Compliance 
and Operational Risk Control function 

must review the Audit Report for each 
UBS QPAM and must certify in writing, 
under penalty of perjury, that such 
officer has reviewed each Audit Report; 

(9) Each UBS QPAM must provide its 
certified Audit Report, by regular mail 
to: The Department’s Office of 
Exemption Determinations (OED), 200 
Constitution Avenue NW., Suite 400, 
Washington, DC 20210, or by private 
carrier to: 122 C Street NW., Suite 400, 
Washington, DC 20001–2109, no later 
than 45 days following its completion. 
The Audit Report will be part of the 
public record regarding this temporary 
exemption. Furthermore, each UBS 
QPAM must make its Audit Report 
unconditionally available for 
examination by any duly authorized 
employee or representative of the 
Department, other relevant regulators, 
and any fiduciary of an ERISA-covered 
plan or IRA, the assets of which are 
managed by such UBS QPAM; 

(10) Each UBS QPAM and the auditor 
must submit to OED: (A) Any 
engagement agreement entered into 
pursuant to the engagement of the 
auditor under this proposed temporary 
exemption; and (B) any engagement 
agreement entered into with any other 
entity retained in connection with such 
QPAM’s compliance with the Training 
or Policies conditions of this temporary 
exemption no later than six (6) months 
after the Conviction Date (and one 
month after the execution of any 
agreement thereafter); 

(11) The auditor must provide OED, 
upon request, all of the workpapers 
created and utilized in the course of the 
audit, including, but not limited to: The 
audit plan; audit testing; identification 
of any instance of noncompliance by the 
relevant UBS QPAM; and an 
explanation of any corrective or 
remedial action taken by the applicable 
UBS QPAM; and 

(12) UBS must notify the Department 
at least 30 days prior to any substitution 
of an auditor, except that no such 
replacement will meet the requirements 
of this paragraph unless and until UBS 
demonstrates to the Department’s 
satisfaction that such new auditor is 
independent of UBS, experienced in the 
matters that are the subject of the 
temporary exemption and capable of 
making the determinations required of 
this temporary exemption; 

(j) Effective as of the Conviction Date, 
with respect to any arrangement, 
agreement, or contract between a UBS 
QPAM and an ERISA-covered plan or 
IRA for which such UBS QPAM 
provides asset management or other 
discretionary fiduciary services, each 
UBS QPAM agrees: 

VerDate Sep<11>2014 21:24 Nov 16, 2016 Jkt 241001 PO 00000 Frm 00118 Fmt 4703 Sfmt 4703 E:\FR\FM\17NON1.SGM 17NON1as
ab

al
ia

us
ka

s 
on

 D
S

K
3S

P
T

V
N

1P
R

O
D

 w
ith

 N
O

T
IC

E
S



81171 Federal Register / Vol. 81, No. 222 / Thursday, November 17, 2016 / Notices 

26 In general terms, a QPAM is an independent 
fiduciary that is a bank, savings and loan 
association, insurance company, or investment 
adviser that meets certain equity or net worth 
requirements and other licensure requirements and 
that has acknowledged in a written management 
agreement that it is a fiduciary with respect to each 
plan that has retained the QPAM. 

(1) To comply with ERISA and the 
Code, as applicable with respect to such 
ERISA-covered plan or IRA; to refrain 
from engaging in prohibited transactions 
that are not otherwise exempt (and to 
promptly correct any inadvertent 
prohibited transactions); and to comply 
with the standards of prudence and 
loyalty set forth in section 404 of ERISA, 
as applicable; 

(2) Not to require (or otherwise cause) 
the ERISA-covered plan or IRA to 
waive, limit, or qualify the liability of 
the UBS QPAM for violating ERISA or 
the Code or engaging in prohibited 
transactions; 

(3) Not to require the ERISA-covered 
plan or IRA (or sponsor of such ERISA- 
covered plan or beneficial owner of 
such IRA) to indemnify the UBS QPAM 
for violating ERISA or engaging in 
prohibited transactions, except for 
violations or prohibited transactions 
caused by an error, misrepresentation, 
or misconduct of a plan fiduciary or 
other party hired by the plan fiduciary 
who is independent of UBS; 

(4) Not to restrict the ability of such 
ERISA-covered plan or IRA to terminate 
or withdraw from its arrangement with 
the UBS QPAM (including any 
investment in a separately managed 
account or pooled fund subject to ERISA 
and managed by such QPAM), with the 
exception of reasonable restrictions, 
appropriately disclosed in advance, that 
are specifically designed to ensure 
equitable treatment of all investors in a 
pooled fund in the event such 
withdrawal or termination may have 
adverse consequences for all other 
investors as a result of an actual lack of 
liquidity of the underlying assets, 
provided that such restrictions are 
applied consistently and in like manner 
to all such investors; 

(5) Not to impose any fees, penalties, 
or charges for such termination or 
withdrawal with the exception of 
reasonable fees, appropriately disclosed 
in advance, that are specifically 
designed to prevent generally 
recognized abusive investment practices 
or specifically designed to ensure 
equitable treatment of all investors in a 
pooled fund in the event such 
withdrawal or termination may have 
adverse consequences for all other 
investors, provided that such fees are 
applied consistently and in like manner 
to all such investors; 

(6) Not to include exculpatory 
provisions disclaiming or otherwise 
limiting liability of the UBS QPAM for 
a violation of such agreement’s terms, 
except for liability caused by an error, 
misrepresentation, or misconduct of a 
plan fiduciary or other party hired by 

the plan fiduciary who is independent 
of UBS and its affiliates; and 

(7) To indemnify and hold harmless 
the ERISA-covered plan or IRA for any 
damages resulting from a violation of 
applicable laws, a breach of contract, or 
any claim arising out of the failure of 
such UBS QPAM to qualify for the 
exemptive relief provided by PTE 84–14 
as a result of a violation of Section I(g) 
of PTE 84–14 other than the 
Convictions; 

(8) Within four (4) months of the 
effective date of this temporary 
exemption each UBS QPAM will: 
Provide a notice of its obligations under 
this Section I(j) to each ERISA-covered 
plan and IRA for which a UBS QPAM 
provides asset management or other 
discretionary fiduciary services; 

(k) The UBS QPAMs comply with 
each condition of PTE 84–14, as 
amended, with the sole exceptions of 
the violations of Section I(g) of PTE 84– 
14 that are attributable to the 
Convictions; 

(l) UBS imposes its internal 
procedures, controls, and protocols on 
UBS Securities Japan to: (1) Reduce the 
likelihood of any recurrence of conduct 
that that is the subject of the 2013 
Conviction, and (2) comply in all 
material respects with the Business 
Improvement Order, dated December 
16, 2011, issued by the Japanese 
Financial Services Authority; 

(m) UBS complies in all material 
respects with the audit and monitoring 
procedures imposed on UBS by the 
United States Commodity Futures 
Trading Commission Order, dated 
December 19, 2012; 

(n) Each UBS QPAM will maintain 
records necessary to demonstrate that 
the conditions of this temporary 
exemption have been met, for six (6) 
years following the date of any 
transaction for which such UBS QPAM 
relies upon the relief in the temporary 
exemption; 

(o) During the effective period of this 
temporary exemption UBS: (1) 
Immediately discloses to the 
Department any Deferred Prosecution 
Agreement (a DPA) or Non-Prosecution 
Agreement (an NPA) that UBS or any of 
its affiliates enters into with the U.S. 
Department of Justice, to the extent such 
DPA or NPA involves conduct described 
in Section I(g) of PTE 84–14 or section 
411 of ERISA; and (2) immediately 
provides the Department any 
information requested by the 
Department, as permitted by law, 
regarding the agreement and/or the 
conduct and allegations that led to the 
agreement; and 

(p) A UBS QPAM will not fail to meet 
the terms of this proposed temporary 

exemption solely because a different 
UBS QPAM fails to satisfy a condition 
for relief under this proposed temporary 
exemption described in Sections I(c), 
(d), (h), (i), (j), (k), and (n). 

Section II: Definitions 

(a) The term ‘‘Convictions’’ means the 
2013 Conviction and the 2016 
Conviction. The term ‘‘2013 
Conviction’’ means the judgment of 
conviction against UBS Securities Japan 
Co. Ltd. in Case Number 3:12–cr– 
00268–RNC in the U.S. District Court for 
the District of Connecticut for one count 
of wire fraud in violation of Title 18, 
United Sates Code, sections 1343 and 2 
in connection with submission of YEN 
London Interbank Offered Rates and 
other benchmark interest rates. The term 
‘‘2016 Conviction’’ means the 
anticipated judgment of conviction 
against UBS AG in Case Number 3:15– 
cr–00076–RNC in the U.S. District Court 
for the District of Connecticut for one 
count of wire fraud in violation of Title 
18, United States Code, Sections 1343 
and 2 in connection with UBS’s 
submission of Yen London Interbank 
Offered Rates and other benchmark 
interest rates between 2001 and 2010. 
For all purposes under this proposed 
temporary exemption, ‘‘conduct’’ of any 
person or entity that is the ‘‘subject of 
[a] Conviction’’ encompasses any 
conduct of UBS and/or their personnel, 
that is described in the Plea Agreement, 
(including Exhibits 1 and 3 attached 
thereto), and other official regulatory or 
judicial factual findings that are a part 
of this record 

(b) The term ‘‘UBS QPAM’’ means 
UBS Asset Management (Americas) Inc., 
UBS Realty Investors LLC, UBS Hedge 
Fund Solutions LLC, UBS O’Connor 
LLC, and any future entity within the 
Asset Management or the Wealth 
Management Americas divisions of UBS 
AG that qualifies as a ‘‘qualified 
professional asset manager’’ (as defined 
in Section VI(a) 26 of PTE 84–14) and 
that relies on the relief provided by PTE 
84–14 and with respect to which UBS 
AG is an ‘‘affiliate’’ (as defined in Part 
VI(d) of PTE 84–14). The term ‘‘UBS 
QPAM’’ excludes the parent entity, UBS 
AG and UBS Securities Japan. 

(c) The term ‘‘UBS’’ means UBS AG. 
(d) The term ‘‘Conviction Date’’ 

means the date that a judgment of 
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conviction against UBS is entered in the 
2016 Conviction. 

(e) The term ‘‘FX Misconduct’’ means 
the conduct engaged in by UBS 
personnel described in Exhibit 1 of the 
Plea Agreement (Factual Basis for 
Breach) entered into between UBS AG 
and the Department of Justice Criminal 
Division, on May 20, 2015 in connection 
with Case Number 3:15–cr–00076–RNC 
filed in the U.S. District Court for the 
District of Connecticut. 

(f) The term ‘‘UBS Securities Japan’’ 
means UBS Securities Japan Co. Ltd, a 
wholly-owned subsidiary of UBS 
incorporated under the laws of Japan. 

(g) The term ‘‘Plea Agreement’’ means 
the Plea Agreement (including Exhibits 
1 and 3 attached thereto) entered into 
between UBS AG and the Department of 
Justice Criminal Division, on May 20, 
2015 in connection with Case Number 
3:15–cr–00076–RNC filed in the U.S. 
District Court for the District of 
Connecticut. 

Signed at Washington, DC, this 10th day of 
November 2016. 
Lyssa Hall, 
Director of Exemption Determinations, 
Employee Benefits Security Administration, 
U.S. Department of Labor. 
[FR Doc. 2016–27564 Filed 11–16–16; 8:45 am] 

BILLING CODE 4510–29–P 

DEPARTMENT OF LABOR 

Employment and Training 
Administration 

Job Corps: Environmental Assessment 
(EA) for the Rehabilitation or 
Replacement of Buildings at the 
Gulfport Job Corps Center, Gulfport, 
Mississippi 

AGENCY: Employment and Training 
Administration (ETA), Labor. 
ACTION: Notice of availability for 
comment of an environmental 
assessment 

SUMMARY: Building 1 (Administration/ 
Education Building) and Building 2 
(Gymnasium)and Building 5 (Cafeteria) 
at the Gulfport JCC, originally built as 
the 33rd Avenue High School, were 
completed in 1954 and are considered 
eligible for the National Register of 
Historic Places (NRHP). These buildings 
(Buildings 1, 2, and 5) sustained 
extensive damage during Hurricane 
Katrina and have not been rehabilitated. 
The Gulfport JCC has been operating at 
reduced student capacity in the 
remaining three buildings and eight 
modular buildings. DOL proposes to 
redevelop the Gulfport Job Corps Center 
(JCC) so that it can provide training for 

the 280-student capacity for which it 
was originally designed. 

DATES: Submittal of public comments 
must be received no later than 
December 19, 2016. 

ADDRESSES: Comments can be submitted 
by email to Marsha Fitzhugh at 
fitzhugh.marsha@dol.gov, or mailed to: 
Ann Guissinger, Gulf South Research 
Corporation, 8081 Innovation Park Dr., 
Baton Rouge, LA 70820. 

FOR FURTHER INFORMATION CONTACT: 
Marsha Fitzhugh, Division of Facilities 
and Asset Management, 200 
Constitution Avenue NW., Room N– 
4463, Washington, DC 20210, 202–693– 
3099. 

SUPPLEMENTARY INFORMATION: The 
Preferred Alternative would retain the 
historic appearance of the Building 1 
(Administration/Education Building) 
and Building 2 (Gymnasium) façades 
while providing modern facilities 
behind the façades. Building 5 
(Cafeteria) would be demolished and 
replaced by a new, modern cafeteria, 
and a new building would be 
constructed for vocational training for 
shop-related trades and for storage and 
maintenance. 

Pursuant to the Council on 
Environmental Quality Regulations (40 
CFR part 1500–08) implementing 
procedural provisions of the National 
Environmental Policy Act (NEPA), the 
Department of Labor, ETA, in 
accordance with 29 CFR 11.11(d) is 
announcing the availability of an 
Environmental Assessment (EA) that 
has been prepared for the Restoration or 
Replacement of Buildings at the 
Gulfport Job Corps Center located at 
3300 20th Street, Gulfport, MS 39501. 

Availability of the Environmental 
Assessment 

This EA will be available at the 
Gulfport Public Library, 1708 25th 
Avenue, Gulfport, MS 39501 and at 
http://www.jobcorps.gov/home.aspx. 

Signed in Washington, DC. 

Portia Wu, 
Assistant Secretary for Employment and 
Training. 
[FR Doc. 2016–27696 Filed 11–16–16; 8:45 am] 

BILLING CODE 4510–FT–P 

DEPARTMENT OF LABOR 

Office of the Secretary 

Agency Information Collection 
Activities; Submission for OMB 
Review; Comment Request; Evaluation 
of Strategies Used in TechHire and 
Strengthening Working Families 
Initiative Grant Programs 

AGENCY: Office of the Assistant 
Secretary for Policy, Chief Evaluation 
Office, Department of Labor. 
ACTION: Notice. 

SUMMARY: The Department of Labor 
(DOL), as part of its continuing effort to 
reduce paperwork and respondent 
burden, conducts a preclearance 
consultation program to provide the 
general public and Federal agencies 
with an opportunity to comment on 
proposed and/or continuing collections 
of information in accordance with the 
Paperwork Reduction Act of 1995 
(PRA95) [44 U.S.C. 3506(c)(2)(A)]. This 
program helps to ensure that requested 
data can be provided in the desired 
format, reporting burden (time and 
financial resources) is minimized, 
collection instruments are clearly 
understood, and the impact of collection 
requirements on respondents is properly 
assessed. 

Currently, the Department of Labor is 
soliciting comments concerning the 
collection of data about the Evaluation 
of Strategies Used in TechHire and 
Strengthening Working Families 
Initiative Grant Programs. A copy of the 
proposed Information Collection 
Request (ICR) can be obtained by 
contacting the office listed below in the 
addressee section of this notice. 
DATES: Written comments must be 
submitted to the office listed in the 
addressee section below on or before 
January 17, 2017. 
ADDRESSES: You may submit comments 
by either one of the following methods: 
Email: ChiefEvaluationOffice@dol.gov; 
Mail or Courier: Christina Yancey, Chief 
Evaluation Office, OASP, U.S. 
Department of Labor, Room S–2312, 200 
Constitution Avenue NW., Washington, 
DC 20210. Instructions: Please submit 
one copy of your comments by only one 
method. All submissions received must 
include the agency name and OMB 
Control Number identified above for 
this information collection. Because we 
continue to experience delays in 
receiving mail in the Washington, DC 
area, commenters are strongly 
encouraged to transmit their comments 
electronically via email or to submit 
them by mail early. Comments, 
including any personal information 
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provided, become a matter of public 
record. They will also be summarized 
and/or included in the request for OMB 
approval of the information collection 
request. 
FOR FURTHER INFORMATION CONTACT: 
Christina Yancey by email at 
ChiefEvaluationOffice@dol.gov. 
SUPPLEMENTARY INFORMATION: 

I. Background: The Chief Evaluation 
Office (CEO), in collaboration with the 
Employment and Training 
Administration (ETA), of the U.S. 
Department of Labor (DOL) seeks to 
build evidence about effective 
approaches to prepare Americans with 
skills and connect them to well-paying, 
middle- and high-skilled, and high 
growth jobs in H-lB industries (such as 
IT, healthcare, advanced manufacturing, 
financial services, and broadband). 
There is a particular interest in special 
populations and individuals who have 
traditionally faced barriers to training 
and employment opportunities and in 
learning about approaches to serving 
these populations and addressing 
barriers they may face, such as youth 
and young adults, parents with 
childcare needs, individuals with 
disabilities, individuals with limited 
English proficiency, and individuals 
with criminal records. The evaluation 
will advance the evidence on innovative 
approaches being used to meet these 
goals in the TechHire Partnership 
(TechHire) and Strengthening Working 
Families Initiative (SWFI) grant 
programs. The evaluation will include 
two components, an implementation 
study and an impact study. 

The goal of the impact study is to 
provide rigorous evidence on the 
effectiveness of strategies used in the 
TechHire and SWFI grant programs. The 
impact study will consist of both a 
randomized controlled trial (RCT) and a 
quasi-experimental design (QED) 
evaluation. Six grantees will be selected 
to participate in an RCT. Eligible 
program applicants will be randomly 
assigned to either a program group that 
is offered the program or a control group 
that is not. The RCT will collect 
baseline data on key demographics and 
other characteristics through a random 
assignment intake form, employment 
and earnings outcomes through 
unemployment insurance (UI), wage 
record data from the National Directory 
of New Hires (NDNH), or, as needed, UI 
records from state agencies, and follow 
up surveys of study participants at 
about 6 and 18 to 24 months after 
random assignment. The follow up 
surveys will provide additional outcome 
measures such as employment stability 
and quality, completion of training, and 

involvement with the criminal justice 
system. 

The QED will include all 53 TechHire 
and SWFI grantees and use the pooled 
RCT control group as the comparison 
group using propensity score matching. 
The QED will collect data from an 
existing MIS and UI wage record data 
from NDNH and/or state agencies. It 
will also use data from the 
implementation study (described below) 
in an effort to analyze how variation in 
program impacts correlates with 
implementation factors. 

A key goal of the implementation 
study is to provide systematic 
information on all of the grantees and 
link the findings to impacts. For all 53 
grantees, the implementation study will 
review grantee applications, conduct 
web-based surveys with grantees and 
partners, conduct semi-structured 
telephone interviews with grantees and 
partners, and collect data on individual 
participants through an existing grantee 
quarterly reports MIS. Additionally, for 
the 6 grantees in the RCT, the 
implementation study will include two 
rounds of field visits involving a mix of 
observations, interviews, and case file 
reviews. This will provide critical 
context for understanding the impact 
findings from the RCT. 

This Federal Register Notice provides 
the opportunity to comment on 
proposed data collection instruments 
that will be used in the evaluation: 

* Random assignment intake form. 
The random assignment process will 
begin with a short baseline form that 
collects electronically key demographic 
and other individual characteristics and 
contact information for follow-up. 

* 6 Month Participant Follow-up 
Survey. The survey will be administered 
6 months after random assignment to 
the treated and control groups. To better 
understand the contrast between the 
treated and control groups 6 months 
after random assignment, this relatively 
brief survey will collect information on 
service receipt, employment, and job 
placement. 

* 18 Month Participant Follow-up 
Survey. The survey will be administered 
18 months after random assignment to 
the treated and control groups. The 
purpose of the survey is to collect 
information on outcomes not available 
in existing data. These include current 
and past employment situation, hours 
worked, wages, shift work, employer 
benefits, job search activities, job 
satisfaction, promotion, education and 
training participation, criminal justice 
involvement, and child care. 

* Grantee Survey. The survey will be 
administered to all 53 TechHire and 
SWFI grantees in 2018. The purpose of 

the survey is to collect uniform 
information on implementation status 
and a variety of program characteristics 
to support implementation analysis of 
the grant programs. These data will 
allow us to examine whether there is a 
correlation between program 
characteristics and impacts. 

* Partner Survey. The survey will be 
administered to all partners of all 53 
TechHire and SWFI grantees. The 
survey will explore the strength of 
relationships between the partners in 
the TechHire and SWFI grant programs. 
The survey will collect information on 
select elements of partner interactions 
(frequency of communication, level of 
collaboration, and service referrals). 

* Protocol for In-depth Telephone 
Interview with Grantees. Within 6 
months after the grantee survey, the 
evaluation team will conduct in-depth 
telephone interviews with each grantee. 
The protocol will be used to learn about 
challenges, successes, and barriers to 
implementation that are difficult to 
obtain using a survey. 

* Protocol for In-depth Telephone 
Interview with Partners. Within 6 
months after the partner survey, the 
evaluation team will conduct in-depth 
telephone interviews with one partner 
for each grantee. The protocol will be 
used to learn about the degree of 
engagement and successful strategies 
that are difficult to obtain using a 
survey. 

* Site Visit Protocols. During two 
rounds of implementation site visits to 
the 6 grantees in the RCT, the evaluation 
team will conduct in-depth interviews 
with program staff and partners. The 
site visit protocols will be tailored to 
each grantee and collect information on 
implementation status, changes in 
implementation during random 
assignment, and degree of coordination. 

II. Desired Focus of Comments: 
Currently, the Department of Labor is 
soliciting comments concerning the 
above data collection for the Evaluation 
of Strategies Used in the TechHire and 
SWFI programs. DOL is particularly 
interested in comments that do the 
following: 

* Evaluate whether the proposed 
collection of information is necessary 
for the proper performance functions of 
the agency, including whether the 
information will have practical utility; 

* evaluate the accuracy of the 
agency’s burden estimate of the 
proposed information collection, 
including the validity of the 
methodology and assumptions; 

* enhance the quality, utility, and 
clarity of the information to be 
collected; and 
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* minimize the burden of the 
collection of information on those who 
are to respond, including through the 
use of appropriate automated, 
electronic, mechanical, or other 
technological collection techniques or 
other forms of information technology— 

for example, permitting electronic 
submissions of responses. 

III. Current Actions: At this time, the 
Department of Labor is requesting 
clearance for the implementation site 
visit protocols, the focus group 
protocols, and a survey. 

Type of Review: New information 
collection request. 

OMB Control Number: 1290–0NEW. 
Affected Public: TechHire and SWFI 

program applicants, grantees, and 
partners. 

ESTIMATED TOTAL BURDEN HOURS 

Respondents 
Estimated 

total 
respondents 

Number of 
responses per 

respondent 

Average 
burden time 

per response 
(hours) 

Estimated 
total burden 

(hours) 

Impact Study 

Baseline Intake Form ....................................................................................... 4,800 1 .50 2,400 
Participant Survey at 6-months ....................................................................... * 3,840 1 .50 1,920 
Participant Survey at 18–24 months ............................................................... * 3,840 1 .75 2,880 

Implementation Study 

Web-based survey of grantees ....................................................................... 53 1 .50 26.50 
Web-based survey of partners ........................................................................ a 530 1 .50 265 
Semi-structured telephone interviews with grantees ....................................... 53 1 .75 39.75 
Semi-structured telephone interviews with partners ........................................ 53 1 .75 39.75 
Implementation site visits 

Program staff ............................................................................................ 120 1 .50 60.0 
Partners .................................................................................................... 96 1 .50 48.0 

Total ................................................................................................... b 5,705 ........................ ........................ 7,679 

* Assumes a sample of 4,800 with an 80 percent response rate. 
a Assumes 10 partners per grantee. 
b So as not to double-count participants who complete the baseline intake form and then also complete the follow-up participant surveys, this 

total only counts the 4,800 from the baseline intake form. However, all hours are calculated for the total burden. 

Comments submitted in response to 
this request will be summarized and/or 
included in the request for Office of 
Management and Budget approval of the 
information collection request; they will 
also become a matter of public record. 

Dated: November 3, 2016. 
Sharon Block, 
Principal Deputy Assistant Secretary for 
Policy, U.S. Department of Labor. 
[FR Doc. 2016–27681 Filed 11–16–16; 8:45 am] 

BILLING CODE 4510–HX–P 

DEPARTMENT OF LABOR 

Occupational Safety and Health 
Administration 

[Docket No. OSHA–2016–0009] 

Advisory Committee on Construction 
Safety and Health (ACCSH); Notice of 
Renewal of Charter 

AGENCY: Occupational Safety and Health 
Administration (OSHA), Labor. 
ACTION: Notice of renewal of the ACCSH 
Charter. 

SUMMARY: The Secretary of Labor has 
renewed the Charter of the Advisory 
Committee on Construction Safety and 
Health (ACCSH) for two years. The 

current ACCSH Charter will expire on 
November 17, 2016. 
FOR FURTHER INFORMATION CONTACT: Mr. 
Damon S. Bonneau, Office of 
Construction Services, Directorate of 
Construction, Occupational Safety and 
Health Administration, Room N–3468, 
U.S. Department of Labor, 200 
Constitution Avenue NW., Washington, 
DC 20210; telephone (202) 693–2020 
(TTY (877) 889–5627); email: 
bonneau.damon@dol.gov. 
SUPPLEMENTARY INFORMATION: ACCSH is 
a continuing advisory committee 
established under Section 107 of the 
Contract Work Hours and Safety 
Standards Act (Construction Safety Act 
(CSA)) (40 U.S.C. 3704(d)(4)), to advise 
the Secretary and the Assistant 
Secretary of Labor for Occupational 
Safety and Health in the formulation of 
construction safety and health standards 
as well as on policy matters arising 
under the CSA and the Occupational 
Safety and Health Act of 1970 (OSH 
Act) (29 U.S.C. 651 et seq.). 

In accordance with the Federal 
Advisory Committee Act (FACA), as 
amended (5 U.S.C. App. 2 § 14(b)(2)), 
and its implementing regulations (41 
CFR 102–3 et seq.), the ACCSH Charter 
must be renewed every two years. The 
current ACCSH Charter will expire on 

November 17, 2016. The new Charter 
includes minor updates to better 
describe the management of the 
Committee’s records. 

Authority and Signature 
David Michaels, Ph.D., MPH, 

Assistant Secretary of Labor for 
Occupational Safety and Health, 
directed the preparation of this notice 
under the authority granted by 29 U.S.C. 
656; 40 U.S.C. 3704; 5 U.S.C. App. 2; 29 
CFR parts 1911 and 1912; 41 CFR 102– 
3; and Secretary of Labor’s Order No. 1– 
2012 (77 FR 3912, Jan. 25, 2012). 

Signed at Washington, DC, on November 8, 
2016. 
David Michaels, 
Assistant Secretary of Labor for Occupational 
Safety and Health. 
[FR Doc. 2016–27695 Filed 11–16–16; 8:45 am] 

BILLING CODE 4510–26–P 

NATIONAL AERONAUTICS AND 
SPACE ADMINISTRATION 

[Notice: (16–081)] 

NASA Advisory Council; Meeting 

AGENCY: National Aeronautics and 
Space Administration. 
ACTION: Notice of meeting. 
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SUMMARY: In accordance with the 
Federal Advisory Committee Act, as 
amended, the National Aeronautics and 
Space Administration (NASA) 
announces a meeting of the NASA 
Advisory Council. 
DATES: Wednesday, November 30, 2016, 
10:30 a.m.–6:30 p.m., Local Time. 
ADDRESSES: The NASA AERO Institute, 
38256 Sierra Highway, Palmdale, CA 
93550 

FOR FURTHER INFORMATION CONTACT: Ms. 
Marla King, NAC Administrative 
Officer, NASA Headquarters, 
Washington, DC 20546, (202) 358–1148. 
SUPPLEMENTARY INFORMATION: This 
meeting will be open to the public up 
to the capacity of the meeting room. 
This meeting is also available 
telephonically and by WebEx. You must 
use a touch-tone phone to participate in 
this meeting. Any interested person may 
dial the toll-free number 1–888–831– 
6084 or toll number 1–312–470–7172, 
Passcode: 4690949 followed by the # 
sign. If dialing in, please ‘‘mute’’ your 
phone. To join via WebEx, the link is 
https://nasa.webex.com/ the meeting 
number is 998 278 065 and the 
password is NACNOV16! (case 
sensitive). The agenda for the meeting 
will include reports from the following: 
—Aeronautics Committee 
—Human Exploration and Operations 

Committee 
—Institutional Committee 
—Science Committee 
—Technology, Innovation and 

Engineering Committee 
—Ad Hoc Task Force on STEM 

Education 

Attendees will be required to sign a 
register. It is imperative that the meeting 
be held on this date to accommodate the 
scheduling priorities of the key 
participants. 

Carol J. Hamilton, 
Acting Advisory Committee Management 
Officer, National Aeronautics and Space 
Administration. 
[FR Doc. 2016–27560 Filed 11–16–16; 8:45 am] 

BILLING CODE 7510–13–P 

NATIONAL SCIENCE FOUNDATION 

Proposal Review Panel for Computing 
and Communication Foundations; 
Notice of Meeting 

In accordance with the Federal 
Advisory Committee Act (Pub. L. 92– 
463, as amended), the National Science 
Foundation (NSF) announces the 
following meeting: 

Name: Proposal Panel Review for 
Computing and Communication 

Foundations—Science and Technology 
Centers Integrative Partnerships (#1192) 
Site Visit. 

Date/Time: 
December 5, 2016; 6:30 p.m.–8:30 p.m. 
December 6, 2016; 8:00 a.m.–8:00 p.m. 
December 7, 2016; 8:30a.m.–3:00 p.m. 

Place: Purdue University, West 
Lafayette, IN. 

Type of Meeting: Part-Open. 
Contact Person: John Cozzens, 

National Science Foundation, 4201 
Wilson Boulevard, Room 1115, 
Arlington, VA 22230. Telephone: (703) 
292–8910. 

Purpose of Meeting: To assess the 
progress of the STC Award: 0939370, 
‘‘Emerging Frontiers of Science of 
Information’’, and to provide advise and 
recommendations concerning further 
NSF support for the Center. 

Agenda: CSol Site Visit. 

Monday, December 5, 2016 

6:30 p.m. to 8:30 p.m.: CLOSED—Site 
Team and NSF Staff meets to 
discuss Site Visit materials, review 
process and charge. 

Tuesday, December 6, 2016 

8:00 a.m. to 1:00 p.m.: OPEN— 
Presentations by Awardee 
Institution, faculty staff and 
students, to Site Team and NSF 
Staff. Discussions and question and 
answer sessions. 

1:00 p.m.–8:00 p.m.: CLOSED—Draft 
report on education and research 
activities. 

Wednesday, December 7, 2016 

8:30 a.m.–12:00 p.m.: OPEN—Response 
presentations by Site Team and 
NSF Staff Awardee Institution 
faculty staff. Discussions and 
question and answer sessions. 

12:00 p.m. to 3:00 p.m.: CLOSED— 
Complete written site visit report 
with preliminary recommendations. 

Reason for Closing: The closed 
portions of the site review will include 
information of a proprietary or 
confidential nature, including technical 
information; financial data, such as 
salaries; and personal information 
concerning individuals associated with 
the award. These matters are exempt 
under 5 U.S.C. 552b(c), (4) and (6) of the 
Government in the Sunshine Act. 

Dated: November 14, 2016. 
Crystal Robinson, 
Committee Management Officer. 
[FR Doc. 2016–27689 Filed 11–16–16; 8:45 am] 

BILLING CODE 7555–01–P 

NATIONAL SCIENCE FOUNDATION 

Proposal Review; Notice of Meetings 

In accordance with the Federal 
Advisory Committee Act (Pub., L. 92– 
463, as amended), the National Science 
Foundation (NSF) announces its intent 
to hold proposal review meetings 
throughout the year. The purpose of 
these meetings is to provide advice and 
recommendations concerning proposals 
submitted to the NSF for financial 
support. The agenda for each of these 
meetings is to review and evaluate 
proposals as part of the selection 
process for awards. The review and 
evaluation may also include assessment 
of the progress of awarded proposals. 
The majority of these meetings will take 
place at NSF, 4201 Wilson Blvd., 
Arlington, Virginia 22230. 

These meetings will be closed to the 
public. The proposals being reviewed 
include information of a proprietary or 
confidential nature, including technical 
information; financial data, such as 
salaries; and personal information 
concerning individuals associated with 
the proposals. These matters are exempt 
under 5 U.S.C. 552b(c), (4) and (6) of the 
Government in the Sunshine Act. NSF 
will continue to review the agenda and 
merits of each meeting for overall 
compliance of the Federal Advisory 
Committee Act. 

These closed proposal review 
meetings will not be announced on an 
individual basis in the Federal Register. 
NSF intends to publish a notice similar 
to this on a quarterly basis. For an 
advance listing of the closed proposal 
review meetings that include the names 
of the proposal review panel and the 
time, date, place, and any information 
on changes, corrections, or 
cancellations, please visit the NSF Web 
site: http://www.nsf.gov/events/. This 
information may also be requested by 
telephoning, 703–292–8687. 

Dated: November 14, 2016. 
Crystal Robinson, 
Committee Management Officer. 
[FR Doc. 2016–27629 Filed 11–16–16; 8:45 am] 

BILLING CODE 7555–01–P 

NUCLEAR REGULATORY 
COMMISSION 

[Docket Nos. 50–275 and 50–323; NRC– 
2016–0237] 

Diablo Canyon Power Plant, Units 1 
and 2 

AGENCY: Nuclear Regulatory 
Commission. 
ACTION: Request for action; receipt. 
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SUMMARY: The U.S. Nuclear Regulatory 
Commission (NRC) is giving notice that, 
by petition dated July 14, 2016, and 
submitted by Mr. Lochbaum (the 
petitioner) on behalf of the Union of 
Concerned Scientists, the petitioner has 
requested that the NRC take action with 
regard to Diablo Canyon Power Plant, 
Units 1 and 2 (DCPP). The petitioner’s 
requests are included in the 
SUPPLEMENTARY INFORMATION section of 
this document. 
ADDRESSES: Please refer to Docket ID 
NRC–2016–0237 when contacting the 
NRC about the availability of 
information regarding this document. 
You may obtain publicly-available 
information related to this document 
using any of the following methods: 

• Federal Rulemaking Web site: Go to 
http://www.regulations.gov and search 
for Docket ID NRC–2016–0237. Address 
questions about NRC dockets to Carol 
Gallagher; telephone: 301–415–3463; 
email: Carol.Gallagher@nrc.gov. For 
technical questions, contact the 
individual listed in the FOR FURTHER 
INFORMATION CONTACT section of this 
document. 

• NRC’s Agencywide Documents 
Access and Management System 
(ADAMS): You may obtain publicly- 
available documents online in the 
ADAMS Public Documents collection at 
http://www.nrc.gov/reading-rm/ 
adams.html. To begin the search, select 
‘‘ADAMS Public Documents’’ and then 
select ‘‘Begin Web-based ADAMS 
Search.’’ For problems with ADAMS, 
please contact the NRC’s Public 
Document Room (PDR) reference staff at 
1–800–397–4209, 301–415–4737, or by 
email to pdr.resource@nrc.gov. The 
ADAMS accession number for each 
document referenced (if that document 
is available in ADAMS) is provided the 
first time that a document is referenced. 

• NRC’s PDR: You may examine and 
purchase copies of public documents at 
the NRC’s PDR, Room O1–F21, One 
White Flint North, 11555 Rockville 
Pike, Rockville, Maryland 20852. 
FOR FURTHER INFORMATION CONTACT: 
Margaret M. Watford, Office of Nuclear 
Reactor Regulation, U.S. Nuclear 
Regulatory Commission, Washington DC 
20555–0001; telephone: 301–415–1233, 
email: Margaret.Watford@nrc.gov. 
SUPPLEMENTARY INFORMATION: On July 
14, 2016, the petitioner requested that 
the NRC take action with regard to 
DCPP (ADAMS Accession No. 
ML16196A294). The petitioner 
requested the NRC to issue a Demand 
for Information pursuant to section 
2.204 of title 10 of the Code of Federal 
Regulations (10 CFR), to Pacific Gas and 
Electric Company (PG&E, the licensee 

for DCPP) requiring the company to 
provide the NRC with a written 
explanation as to why its license 
amendment request dated June 17, 2015 
(ADAMS Package Accession No. 
ML15176A539), failed to provide 
complete and accurate information 
needed by the NRC staff to complete its 
review and the measures it will 
implement so as to comply with 10 CFR 
50.9, ‘‘Completeness and accuracy of 
information,’’ in future submittals to the 
NRC. 

As a basis for this request, the 
petitioner states that the NRC’s 
numerous requests for additional 
information during the license 
amendment process constitute prima 
facie evidence that PG&E violated 10 
CFR 50.9 due to the incomplete and 
inaccurate information in the original 
license amendment request. 

The request is being treated pursuant 
to 10 CFR 2.206 of the Commission’s 
regulations and has been referred to the 
Director of the Office of Nuclear Reactor 
Regulation. The petitioner submitted 
supplemental information (ADAMS 
Accession No. ML16215A109) and 
addressed the Petition Review Board via 
teleconference on August 2, 2016, to 
discuss the petition; the transcript of 
that meeting is an additional 
supplement to the petition (ADAMS 
Accession No. ML16232A570). The 
results of that discussion were 
considered in the Board’s determination 
regarding the petitioner’s request for 
enforcement action and in establishing 
the schedule for the review of the 
petition. The Director determined that 
the petitioner’s request for enforcement 
action at DCPP met the criteria for 
review under the 10 CFR 2.206 process. 
The NRC will take appropriate action on 
this petition within a reasonable time. 

Dated at Rockville, Maryland, this 9th day 
of November, 2016. 

For the Nuclear Regulatory Commission. 
William M. Dean, 
Director, Office of Nuclear Reactor 
Regulation. 
[FR Doc. 2016–27656 Filed 11–16–16; 8:45 am] 

BILLING CODE 7590–01–P 

NUCLEAR REGULATORY 
COMMISSION 

[Docket No. 50–482; NRC–2016–0234] 

Wolf Creek Generating Station; 
Consideration of Approval of Transfer 
of License 

AGENCY: Nuclear Regulatory 
Commission. 
ACTION: Application for indirect transfer 
of license; opportunity to comment, 

request a hearing, and petition for leave 
to intervene. 

SUMMARY: The U.S. Nuclear Regulatory 
Commission (NRC) received and is 
considering approval of an indirect 
license transfer application filed by 
Wolf Creek Nuclear Operating Company 
(WCNOC) on July 22, 2016. The 
WCNOC is the licensed operator of Wolf 
Creek Generating Station (WCGS). 
Kansas City Power and Light Company 
(KCP&L) and Kansas Gas and Electric 
Company (KG&E) are two of the three 
non-operating owner licensees, each 
holding 47 percent undivided interest in 
WCGS and 47 percent of the stock of 
WCNOC. The KCP&L is a subsidiary of 
Great Plains Energy Incorporated (Great 
Plains) and KG&E is a subsidiary of 
Westar Energy Incorporated (Westar). 
The indirect license transfer will result 
from the proposed merger of Great 
Plains and Westar, with Westar as 
wholly-owned subsidiary of Great 
Plains. 

DATES: Comments must be filed by 
December 19, 2016. A request for a 
hearing must be filed by December 7, 
2016. 

ADDRESSES: You may submit comments 
by any of the following methods (unless 
this document describes a different 
method for submitting comments on a 
specific subject): 

• Federal Rulemaking Web site: Go to 
http://www.regulations.gov and search 
for Docket ID NRC–2016–0234. Address 
questions about NRC dockets to Carol 
Gallagher; telephone: 301–415–3463; 
email: Carol.Gallagher@nrc.gov. For 
technical questions contact the 
individual listed in the FOR FURTHER 
INFORMATION CONTACT section of this 
document. 

• Email comments to: 
Hearingdocket@nrc.gov. If you do not 
receive an automatic email reply 
confirming receipt, then contact us at 
301–415–1677. 

• Fax comments to: Secretary, U.S. 
Nuclear Regulatory Commission at 301– 
415–1101. 

• Mail comments to: Secretary, U.S. 
Nuclear Regulatory Commission, 
Washington, DC 20555–0001, ATTN: 
Rulemakings and Adjudications Staff. 

• Hand deliver comments to: 11555 
Rockville Pike, Rockville, Maryland 
20852, between 7:30 a.m. and 4:15 p.m. 
(Eastern Time) Federal workdays; 
telephone: 301–415–1677. 

For additional direction on obtaining 
information and submitting comments, 
see ‘‘Obtaining Information and 
Submitting Comments’’ in the 
SUPPLEMENTARY INFORMATION section of 
this document. 
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FOR FURTHER INFORMATION CONTACT: 
Balwant K. Singal, Office of Nuclear 
Reactor Regulation, U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555–0001; telephone: 301–415– 
3016, email: Balwant.Singal@nrc.gov. 
SUPPLEMENTARY INFORMATION: 

I. Obtaining Information and 
Submitting Comments 

A. Obtaining Information 

Please refer to Docket ID NRC–2016– 
0234 when contacting the NRC about 
the availability of information for this 
action. You may obtain publicly- 
available information related to this 
action by any of the following methods: 

• Federal Rulemaking Web site: Go to 
http://www.regulations.gov and search 
for Docket ID NRC–2016–0234. 

• NRC’s Agencywide Documents 
Access and Management System 
(ADAMS): You may obtain publicly- 
available documents online in the 
ADAMS Public Documents collection at 
http://www.nrc.gov/reading-rm/ 
adams.html. To begin the search, select 
‘‘ADAMS Public Documents’’ and then 
select ‘‘Begin Web-based ADAMS 
Search.’’ For problems with ADAMS, 
please contact the NRC’s Public 
Document Room (PDR) reference staff at 
1–800–397–4209, 301–415–4737, or by 
email to pdr.resource@nrc.gov. The 
application for indirect transfer of the 
license dated July 22, 2016, is available 
in ADAMS under Accession No. 
ML16208A250. 

• NRC’s PDR: You may examine and 
purchase copies of public documents at 
the NRC’s PDR, Room O1–F21, One 
White Flint North, 11555 Rockville 
Pike, Rockville, Maryland 20852. 

B. Submitting Comments 

Please include Docket ID NRC–2016– 
0234 in your comment submission. 

The NRC cautions you not to include 
identifying or contact information that 
you do not want to be publicly 
disclosed in your comment submission. 
The NRC posts all comment 
submissions at http://
www.regulations.gov as well as entering 
the comment submissions into ADAMS. 
The NRC does not routinely edit 
comment submissions to remove 
identifying or contact information. 

If you are requesting or aggregating 
comments from other persons for 
submission to the NRC, then you should 
inform those persons not to include 
identifying or contact information that 
they do not want to be publicly 
disclosed in their comment submission. 
Your request should state that the NRC 
does not routinely edit comment 
submissions to remove such information 

before making the comment 
submissions available to the public or 
entering the comment submissions into 
ADAMS. 

II. Introduction 

The NRC is considering the issuance 
of an order under § 50.80 of title 10 of 
the Code of Federal Regulations (10 
CFR), approving the indirect transfer of 
control of WCGS, Facility Operating 
License No. NPF–42, currently held by 
WCNOC. The WCNOC is the licensed 
operator of WCGS. The KCP&L and 
KG&E are two of the three non-operating 
owner licensees, each holding 47 
percent undivided interest in WCGS 
and 47 percent of the stock of WCNOC. 
Kansas Electric Power Cooperative, 
Incorporated (KEPCo) holds rest of the 
6 percent undivided interest in WCGS 
and 6 percent of the stock of WCNOC. 
The KCP&L is a subsidiary of Great 
Plains Energy Incorporated (Great 
Plains) and KG&E is a subsidiary of 
Westar Energy Incorporated (Westar). 
The indirect license transfer will result 
from the proposed merger of Great 
Plains and Westar, with Westar as 
wholly-owned subsidiary of Great 
Plains. The current and intended 
ownership structure of the facility is 
depicted in the simplified organization 
chart provided in Figures 1 and 2 of the 
letter dated July 22, 2016. The KCP&L 
and KG&E will each continue to hold 
their respective 47.0 percent interests in 
WCNOC and WCGS. The KCP&L and 
KG&E will continue to operate as 
separate electric utilities responsible for 
their pro rata shares of the costs of 
operating WCGS and entitled to their 
pro rata shares of the capacity, energy 
and other energy products produced by 
WCGS. Great Plains will indirectly own 
a combined interest in WCGS of 94.0 
percent. The WCNOC will continue to 
be the operator of WCGS. The remaining 
6.0 percent ownership interest of KEPCo 
is not affected by the Merger. 

No physical changes to the WCGS or 
operational changes are being proposed 
in the application. 

The NRC’s regulations at 10 CFR 
50.80 state that no license, or any right 
thereunder, shall be transferred, directly 
or indirectly, through transfer of control 
of the license, unless the Commission 
gives its consent in writing. The 
Commission will approve an 
application for the indirect transfer of a 
license, if the Commission determines 
that the proposed merger will not affect 
the qualifications of the licensee to hold 
the license, and that the transfer is 
otherwise consistent with applicable 
provisions of law, regulations, and 
orders issued by the Commission. 

III. Opportunity To Comment 

Within 30 days from the date of 
publication of this notice, persons may 
submit written comments regarding the 
license transfer application, as provided 
for in 10 CFR 2.1305. The Commission 
will consider and, if appropriate, 
respond to these comments, but such 
comments will not otherwise constitute 
part of the decisional record. Comments 
should be submitted as described in the 
ADDRESSES section of this document. 

IV. Opportunity To Request a Hearing 
and Petition for Leave To Intervene 

Within 20 days after the date of 
publication of this notice, any person 
(petitioner) whose interest may be 
affected by this action may file a request 
for a hearing and a petition to intervene 
(petition) with respect to the action. 
Petitions shall be filed in accordance 
with the Commission’s ‘‘Agency Rules 
of Practice and Procedure’’ in 10 CFR 
part 2. Interested persons should 
consult a current copy of 10 CFR 2.309, 
which is available at the NRC’s PDR, 
located at One White Flint North, Room 
O1–F21, 11555 Rockville Pike (first 
floor), Rockville, Maryland 20852. The 
NRC’s regulations are accessible 
electronically from the NRC Library on 
the NRC’s Web site at http://
www.nrc.gov/reading-rm/doc- 
collections/cfr/. If a petition is filed 
within 20 days, the Commission or a 
presiding officer designated by the 
Commission or by the Chief 
Administrative Judge of the Atomic 
Safety and Licensing Board Panel, will 
rule on the petition, and the Secretary 
or the Chief Administrative Judge of the 
Atomic Safety and Licensing Board 
Panel will issue a notice of a hearing or 
an appropriate order. 

As required by 10 CFR 2.309, a 
petition shall set forth with particularity 
the interest of the petitioner in the 
proceeding, and how that interest may 
be affected by the results of the 
proceeding. The petition should 
specifically explain the reasons why 
intervention should be permitted with 
particular reference to the following 
general requirements: (1) The name, 
address, and telephone number of the 
petitioner; (2) the nature of the 
petitioner’s right under the Act to be 
made a party to the proceeding; (3) the 
nature and extent of the petitioner’s 
property, financial, or other interest in 
the proceeding; and (4) the possible 
effect of any decision or order which 
may be entered in the proceeding on the 
petitioner’s interest. The petition must 
also set forth the specific contentions 
which the petitioner seeks to have 
litigated at the proceeding. 
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Each contention must consist of a 
specific statement of the issue of law or 
fact to be raised or controverted. In 
addition, the petitioner shall provide a 
brief explanation of the bases for the 
contention and a concise statement of 
the alleged facts or expert opinion 
which support the contention and on 
which the petitioner intends to rely in 
proving the contention at the hearing. 
The petitioner must also provide 
references to those specific sources and 
documents of which the petitioner is 
aware and on which the petitioner 
intends to rely to establish those facts or 
expert opinion to support its position on 
the issue. The petition must include 
sufficient information to show that a 
genuine dispute exists with the 
applicant on a material issue of law or 
fact. Contentions shall be limited to 
matters within the scope of the 
proceeding. The contention must be one 
which, if proven, would entitle the 
petitioner to relief. A petitioner who 
fails to satisfy these requirements with 
respect to at least one contention will 
not be permitted to participate as a 
party. 

Those permitted to intervene become 
parties to the proceeding, subject to any 
limitations in the order granting leave to 
intervene, and have the opportunity to 
participate fully in the conduct of the 
hearing with respect to resolution of 
that person’s admitted contentions 
consistent with the NRC’s regulations, 
policies, and procedures. 

Petitions for leave to intervene must 
be filed no later than 20 days from the 
date of publication of this notice. 
Requests for hearing, petitions for leave 
to intervene, and motions for leave to 
file new or amended contentions that 
are filed after the 20-day deadline will 
not be entertained absent a 
determination by the presiding officer 
that the filing demonstrates good cause 
by satisfying the three factors in 10 CFR 
2.309(c)(1)(i) through (iii). 

A State, local governmental body, 
Federally-recognized Indian Tribe, or 
agency thereof, may submit a petition to 
the Commission to participate as a party 
under 10 CFR 2.309(h)(1). 

The petition should state the nature 
and extent of the petitioner’s interest in 
the proceeding. The petition should be 
submitted to the Commission by 
December 7, 2016. The petition must be 
filed in accordance with the filing 
instructions in the ‘‘Electronic 
Submissions (E-Filing)’’ section of this 
document, and should meet the 
requirements for petitions set forth in 
this section, except that under 10 CFR 
2.309(h)(2) a State, local governmental 
body, or Federally-recognized Indian 
Tribe, or agency thereof does not need 

to address the standing requirements in 
10 CFR 2.309(d) if the facility is located 
within its boundaries. A State, local 
governmental body, Federally- 
recognized Indian Tribe, or agency 
thereof may also have the opportunity to 
participate under 10 CFR 2.315(c). 

If a hearing is granted, any person 
who does not wish, or is not qualified, 
to become a party to the proceeding 
may, in the discretion of the presiding 
officer, be permitted to make a limited 
appearance pursuant to the provisions 
of 10 CFR 2.315(a). A person making a 
limited appearance may make an oral or 
written statement of position on the 
issues, but may not otherwise 
participate in the proceeding. A limited 
appearance may be made at any session 
of the hearing or at any prehearing 
conference, subject to the limits and 
conditions as may be imposed by the 
presiding officer. Details regarding the 
opportunity to make a limited 
appearance will be provided by the 
presiding officer if such sessions are 
scheduled. 

V. Electronic Submissions (E-Filing) 
All documents filed in NRC 

adjudicatory proceedings, including a 
request for hearing, a petition for leave 
to intervene, any motion or other 
document filed in the proceeding prior 
to the submission of a request for 
hearing or petition to intervene 
(hereinafter ‘‘petition’’), and documents 
filed by interested governmental entities 
participating under 10 CFR 2.315(c), 
must be filed in accordance with the 
NRC’s E-Filing rule (72 FR 49139; 
August 28, 2007, as amended at 77 FR 
46562, August 3, 2012). The E-Filing 
process requires participants to submit 
and serve all adjudicatory documents 
over the internet, or in some cases to 
mail copies on electronic storage media. 
Participants may not submit paper 
copies of their filings unless they seek 
an exemption in accordance with the 
procedures described below. 

To comply with the procedural 
requirements of E-Filing, at least 10 
days prior to the filing deadline, the 
participant should contact the Office of 
the Secretary by email at 
hearing.docket@nrc.gov, or by telephone 
at 301–415–1677, to request (1) a digital 
identification (ID) certificate, which 
allows the participant (or its counsel or 
representative) to digitally sign 
documents and access the E-Submittal 
server for any proceeding in which it is 
participating; and (2) advise the 
Secretary that the participant will be 
submitting a petition (even in instances 
in which the participant, or its counsel 
or representative, already holds an NRC- 
issued digital ID certificate). Based upon 

this information, the Secretary will 
establish an electronic docket for the 
hearing in this proceeding if the 
Secretary has not already established an 
electronic docket. 

Information about applying for a 
digital ID certificate is available on the 
NRC’s public Web site at http://
www.nrc.gov/site-help/e-submittals/ 
getting-started.html. System 
requirements for accessing the E- 
Submittal server are available on the 
NRC’s public Web site at http://
www.nrc.gov/site-help/e-submittals/ 
adjudicatory-sub.html. Participants may 
attempt to use other software not listed 
on the Web site, but should note that the 
NRC’s E-Filing system does not support 
unlisted software, and the NRC 
Electronic Filing Help Desk will not be 
able to offer assistance in using unlisted 
software. 

Once a participant has obtained a 
digital ID certificate and a docket has 
been created, the participant can then 
submit a petition. Submissions should 
be in Portable Document Format (PDF). 
Additional guidance on PDF 
submissions is available on the NRC’s 
public Web site at http://www.nrc.gov/ 
site-help/electronic-sub-ref-mat.html. A 
filing is considered complete at the time 
the documents are submitted through 
the NRC’s E-Filing system. To be timely, 
an electronic filing must be submitted to 
the E-Filing system no later than 11:59 
p.m. Eastern Time on the due date. 
Upon receipt of a transmission, the E- 
Filing system time-stamps the document 
and sends the submitter an email notice 
confirming receipt of the document. The 
E-Filing system also distributes an email 
notice that provides access to the 
document to the NRC’s Office of the 
General Counsel and any others who 
have advised the Office of the Secretary 
that they wish to participate in the 
proceeding, so that the filer need not 
serve the documents on those 
participants separately. Therefore, 
applicants and other participants (or 
their counsel or representative) must 
apply for and receive a digital ID 
certificate before a hearing petition to 
intervene is filed so that they can obtain 
access to the document via the E-Filing 
system. 

A person filing electronically using 
the NRC’s adjudicatory E-Filing system 
may seek assistance by contacting the 
NRC Electronic Filing Help Desk 
through the ‘‘Contact Us’’ link located 
on the NRC’s public Web site at http:// 
www.nrc.gov/site-help/e- 
submittals.html, by email to 
MSHD.Resource@nrc.gov, or by a toll- 
free call at 1–866–672–7640. The NRC 
Electronic Filing Help Desk is available 
between 9 a.m. and 7 p.m., Eastern 
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Time, Monday through Friday, 
excluding government holidays. 

Participants who believe that they 
have a good cause for not submitting 
documents electronically must file an 
exemption request, in accordance with 
10 CFR 2.302(g), with their initial paper 
filing stating why there is good cause for 
not filing electronically and requesting 
authorization to continue to submit 
documents in paper format. Such filings 
must be submitted by: (1) First class 
mail addressed to the Office of the 
Secretary of the Commission, U.S. 
Nuclear Regulatory Commission, 
Washington, DC 20555–0001, Attention: 
Rulemaking and Adjudications Staff; or 
(2) courier, express mail, or expedited 
delivery service to the Office of the 
Secretary, 11555 Rockville Pike, 
Rockville, Maryland, 20852, Attention: 
Rulemaking and Adjudications Staff. 
Participants filing a document in this 
manner are responsible for serving the 
document on all other participants. 
Filing is considered complete by first- 
class mail as of the time of deposit in 
the mail, or by courier, express mail, or 
expedited delivery service upon 
depositing the document with the 
provider of the service. A presiding 
officer, having granted an exemption 
request from using E-Filing, may require 
a participant or party to use E-Filing if 
the presiding officer subsequently 
determines that the reason for granting 
the exemption from use of E-Filing no 
longer exists. 

Documents submitted in adjudicatory 
proceedings will appear in the NRC’s 
electronic hearing docket which is 
available to the public at http://
ehd1.nrc.gov/ehd/, unless excluded 
pursuant to an order of the Commission, 
or the presiding officer. Participants are 
requested not to include personal 
privacy information, such as social 
security numbers, home addresses, or 
home phone numbers in their filings, 
unless an NRC regulation or other law 
requires submission of such 
information. However, in some 
instances, a petition will require 
including information on local 
residence in order to demonstrate a 
proximity assertion of interest in the 
proceeding. With respect to copyrighted 
works, except for limited excerpts that 
serve the purpose of the adjudicatory 
filings and would constitute a Fair Use 
application, participants are requested 
not to include copyrighted materials in 
their submission. 

The Commission will issue a notice or 
order granting or denying a hearing 
request or intervention petition, 
designating the issues for any hearing 
that will be held and designating the 

Presiding Officer. A notice granting a 
hearing will be published in the Federal 
Register and served on the parties to the 
hearing. 

For further details with respect to this 
application, see the application dated 
July 22, 2016. 

Dated at Rockville, Maryland, this 8th day 
of November 2016. 

For the Nuclear Regulatory Commission. 
Balwant K. Singal, 
Senior Project Manager, Plant Licensing 
Branch IV–1, Division of Operating Reactor 
Licensing, Office of Nuclear Reactor 
Regulation. 
[FR Doc. 2016–27654 Filed 11–16–16; 8:45 am] 

BILLING CODE 7590–01–P 

PEACE CORPS 

Information Collection Request 
Submission for OMB Review 

AGENCY: Peace Corps. 
ACTION: 60-day notice and request for 
comments. 

SUMMARY: The Peace Corps will be 
submitting the following information 
collection request to the Office of 
Management and Budget (OMB) for 
review and approval. The purpose of 
this notice is to allow 60 days for public 
comment in the Federal Register 
preceding submission to OMB. We are 
conducting this process in accordance 
with the Paperwork Reduction Act of 
1995 (44 U.S.C. Chapter 35). 
DATES: Submit comments on or before 
January 17, 2017. 
ADDRESSES: Comments should be 
addressed to Denora Miller, FOIA/ 
Privacy Act Officer. Denora Miller can 
be contacted by telephone at 202–692– 
1236 or email at pcfr@peacecorps.gov. 
Email comments must be made in text 
and not in attachments. 
FOR FURTHER INFORMATION CONTACT: 
Denora Miller at Peace Corps address 
above. 

SUPPLEMENTARY INFORMATION: 
Title: Individual Specific Medical 

Evaluation Forms (15). 
OMB Control Number: 0420–0550. 
Type of Request: Revision/New. 
Affected Public: Individuals/ 

Physicians. 
Respondents Obligation to Reply: 

Voluntary. 
Respondents: Potential and current 

volunteers. 
Burden to the Public: 

• Asthma Evaluation Form 

(a) Estimated number of Ap-
plicants/physicians.

700/700. 

(b) Frequency of response ... one time. 

(c) Estimated average bur-
den per response.

75 minutes/30 min-
utes. 

(d) Estimated total reporting 
burden.

875 hours/350 
hours. 

(e) Estimated annual cost to 
respondents.

Indeterminate. 

General Description of Collection: 
When an Applicant reports on the 
Health History Form any history of 
asthma, he or she will be provided an 
Asthma Evaluation Form for the treating 
physician to complete The Asthma 
Evaluation Form asks for the physician 
to document the Applicant’s condition 
of asthma, including any asthma 
symptoms, triggers, treatments, or 
limitations or restrictions due to the 
condition. This form will be used as the 
basis for an individualized 
determination as to whether the 
Applicant will, with reasonable 
accommodation, be able to perform the 
essential functions of a Peace Corps 
Volunteer and complete a tour of service 
without unreasonable disruption due to 
health problems. This form will also be 
used to determine the type of 
accommodation that may be needed, 
such as placement of the Applicant 
within reasonable proximity to a 
hospital in case treatment is needed for 
a severe asthma attack. 

• Diabetes Diagnosis Form 

(a) Estimated number of Ap-
plicants/physicians.

55/55. 

(b) Frequency of response ... one time. 
(c) Estimated average bur-

den per response.
75 minutes/30 min-

utes. 
(d) Estimated total reporting 

burden.
69 hours/28 hours. 

(e) Estimated annual cost to 
respondents.

Indeterminate. 

General Description of Collection: 
When an Applicant reports the 
condition of diabetes Type 1 on the 
Health History Form, the Applicant will 
be provided a Diabetes Diagnosis Form 
for the treating physician to complete. 
In certain cases, the Applicant may also 
be asked to have the treating physician 
complete a Diabetes Diagnosis Form if 
the Applicant reports the condition of 
diabetes Type 2 on the Health History 
Form. The Diabetes Diagnosis Form asks 
the physician to document the diabetes 
diagnosis, etiology, possible 
complications, and treatment. This form 
will be used as the basis for an 
individualized determination as to 
whether the Applicant will, with 
reasonable accommodation, be able to 
perform the essential functions of a 
Peace Corps Volunteer assignment and 
complete a tour of service without 
unreasonable disruption due to health 
problems. This form will also be used to 
determine the type of accommodation 
that may be needed, such as placement 
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of an Applicant who requires the use of 
insulin in order to ensure that adequate 
insulin storage facilities are available at 
the Applicant’s site. 

• Transfer of Care—Request for Information Form 

(a) Estimated number of Ap-
plicants/physicians.

1270/1270. 

(b) Frequency of response ... one time. 
(c) Estimated average bur-

den per response.
75 minutes/30 min-

utes. 
(d) Estimated total reporting 

burden.
1588 hours/635 

hours. 
(e) Estimated annual cost to 

respondents.
Indeterminate. 

General Description of Collection: 
When an Applicant reports on the 
Health History Form a medical 
condition of significant severity (other 
than one covered by another form), he 
or she may be provided the Transfer of 
Care—Request for Information Form for 
the treating physician to complete. The 
Transfer of Care—Request for 
Information Form may also be provided 
to an Applicant whose responses on the 
Health History Form indicate that the 
Applicant may have an unstable 
medical condition that requires ongoing 
treatment. The Transfer of Care— 
Request for Information Form asks the 
physician to document the diagnosis, 
current treatment, physical limitations 
and the likelihood of significant 
progression of the condition over the 
next three years. This form will be used 
as the basis for an individualized 
determination as to whether the 
Applicant will, with reasonable 
accommodation, be able to perform the 
essential functions of a Peace Corps 
Volunteer assignment and complete a 
tour of service without unreasonable 
disruption due to health problems. This 
form will also be used to determine the 
type of accommodation (e.g., avoidance 
of high altitudes or proximity to a 
hospital) that may be needed to manage 
the Applicant’s medical condition. 

• Mental Health Current Evaluation and Treatment 
Summary Form 

(a) Estimated number of Ap-
plicants/professional.

1221/1221. 

(b) Frequency of response ... one time. 
(c) Estimated average bur-

den per response.
105 minutes/60 

minutes. 
(d) Estimated total reporting 

burden.
2137 hours/1221 

hours. 
(e) Estimated annual cost to 

respondents.
Indeterminate. 

General Description of Collection: The 
Mental Health Current Evaluation Form 
will be used when an Applicant reports 
on the Health History Form a history of 
certain serious mental health 
conditions, such as bipolar disorder, 
schizophrenia, mental health 
hospitalization, attempted suicide or 

cutting, or treatments or medications 
related to these conditions. In these 
cases, an Applicant will be provided a 
Mental Health Current Evaluation and 
Treatment Summary Form for a licensed 
mental health counselor, psychiatrist or 
psychologist to complete. The Mental 
Health Current Evaluation and 
Treatment Summary Form asks the 
counselor, psychiatrist or psychologist 
to document the dates and frequency of 
therapy sessions, clinical diagnoses, 
symptoms, course of treatment, 
psychotropic medications, mental 
health history, level of functioning, 
prognosis, risk of exacerbation or 
recurrence while overseas, 
recommendations for follow up and any 
concerns that would prevent the 
Applicant from completing 27 months 
of service without unreasonable 
disruption. A current mental health 
evaluation might be needed if 
information on the condition is out- 
dated or previous reports on the 
condition do not provide enough 
information to adequately assess the 
current status of the condition. This 
form will be used as the basis for an 
individualized determination as to 
whether the Applicant will, with 
reasonable accommodation, be able to 
perform the essential functions of a 
Peace Corps Volunteer and complete a 
tour of service without unreasonable 
disruption due to health problems. This 
form will also be used to determine the 
type of accommodation that may be 
needed, such as placement of the 
Applicant in a country with appropriate 
mental health support. 

• Functional Abilities Evaluation Form 

(a) Estimated number of Ap-
plicants/professional.

300/300. 

(b) Frequency of response ... one time. 
(c) Estimated average bur-

den per response.
90 minutes/45 min-

utes. 
(d) Estimated total reporting 

burden.
390 hours/225 

hours. 
(e) Estimated annual cost to 

respondents.
Indeterminate. 

General Description of Collection: 
When an Applicant reports on the 
Health History Form a functional ability 
limitation he or she will be provided 
this form to determine the type of 
accommodation and/or placement 
program support (e.g., proximity to 
program site, support support devices) 
that may be needed to manage the 
Applicant’s medical condition. This 
form will be used as the basis for an 
individualized determination as to 
whether the Applicant will, with 
reasonable accommodation, be able to 
perform the essential functions of a 
Peace Corps Volunteer assignment and 
complete a tour of service without 

unreasonable disruption due to health 
problems. 

• Eating Disorder Treatment Summary Form 

(a) Estimated number of Ap-
plicants/physicians.

282/282. 

(b) Frequency of response ... one time. 
(c) Estimated average bur-

den per response.
105 minutes/60 

minutes. 
(d) Estimated total reporting 

burden.
494 hours/282 

hours. 
(e) Estimated annual cost to 

respondents.
Indeterminate. 

General Description of Collection: The 
Eating Disorder Treatment Summary 
will be used when an Applicant reports 
a past or current eating disorder 
diagnosis in the Health History Form. In 
these cases the Applicant is provided an 
Eating Disorder Treatment Summary 
Form for a mental health specialist, 
preferably with eating disorder training, 
to complete. The Eating Disorder 
Treatment Summary Form asks the 
mental health specialist to document 
the dates and frequency of therapy 
sessions, clinical diagnoses, presenting 
problems and precipitating factors, 
symptoms, Applicant’s weight over the 
past three years, relevant family history, 
course of treatment, psychotropic 
medications, mental health history 
inclusive of eating disorder behaviors, 
level of functioning, prognosis, risk of 
recurrence in a stressful overseas 
environment, recommendations for 
follow up, and any concerns that would 
prevent the Applicant from completing 
27 months of service without 
unreasonable disruption due to the 
diagnosis. This form will be used as the 
basis for an individualized 
determination as to whether the 
Applicant will, with reasonable 
accommodation, be able to perform the 
essential functions of a Peace Corps 
Volunteer assignment and complete a 
tour of service without unreasonable 
disruption due to health problems. This 
form will also be used to determine the 
type of accommodation that may be 
needed, such as placement of the 
Applicant in a country with appropriate 
mental health support. 

• Substance-Related and Addictive Disorders Cur-
rent Evaluation Form 

(a) Estimated number of Ap-
plicants/specialist.

373/373. 

(b) Frequency of response ... one time. 
(c) Estimated average bur-

den per response165 min-
utes/60.

minutes. 

(d) Estimated total reporting 
burden1026 hours/373 
hours.

. 

(e) Estimated annual cost to 
respondents.

Indeterminate. 

General Description of Collection: The 
Alcohol/Substance Abuse Current 
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Evaluation Form is used when an 
Applicant reports in the Health History 
Form a history of substance abuse (i.e., 
alcohol or drug related problems such as 
blackouts, daily or heavy drinking 
patterns or the misuse of illegal or 
prescription drugs) and that this 
substance abuse affects the Applicant’s 
daily living or that the Applicant has 
ongoing symptoms of substance abuse. 
In these cases, the Applicant is provided 
an Substance-Related and Addictive 
Disorders Current Evaluation Form for a 
substance abuse specialist to complete. 
The Substance-Related and Addictive 
Disorders Current Evaluation Form asks 
the substance abuse specialist to 
document the history of alcohol/ 
substance abuse, dates and frequency of 
any therapy sessions, which alcohol/ 
substance abuse assessment tools were 
administered, mental health diagnoses, 
psychotropic medications, self harm 
behavior, current clinical assessment of 
alcohol/substance use, clinical 
observations, risk of recurrence in a 
stressful overseas environment, 
recommendations for follow up, and 
any concerns that would prevent the 
Applicant from completing a tour of 
service without unreasonable disruption 
due to the diagnosis. This form will be 
used as the basis for an individualized 
determination as to whether the 
Applicant will, with reasonable 
accommodation, be able to perform the 
essential functions of a Peace Corps 
Volunteer and complete a tour of service 
without unreasonable disruption due to 
health problems. This form will also be 
used to determine the type of 
accommodation that may be needed, 
such as placement of the Applicant in 
a country with appropriate sobriety 
support or counseling support. 

• Mammogram Waiver Form 

(a) Estimated number of Ap-
plicants.

148. 

(b) Frequency of response ... one time. 
(c) Estimated average bur-

den per response.
105 minutes. 

(d) Estimated total reporting 
burden.

259 hours. 

(e) Estimated annual cost to 
respondents.

Indeterminate. 

General Description of Collection: The 
Mammogram Form is used for all 
Applicants who have female breasts and 
will be 50 years of age or older during 
service who wish to waive routine 
mammogram screening during service. 
If an Applicant waives routine 
mammogram screening during service, 
the Applicant’s physician is asked to 
complete this form in order to make a 
general assessment of the Applicant’s 
statistical breast cancer risk and 
discussed the results with the Applicant 

including the potential adverse health 
consequence of foregoing screening 
mammography. 

• Cervical Cancer Screening Form 

(a) Estimated number of Ap-
plicants.

3600/3600. 

(b) Frequency of response ... one time. 
(c) Estimated average bur-

den per response.
40 minutes/30 min-

utes. 
(d) Estimated total reporting 

burden.
2400 hours/1800 

hours. 
(e) Estimated annual cost to 

respondents.
Indeterminate. 

General Description of Collection: The 
Cervical Cancer Screening Form is used 
with all Applicants with a cervix. Prior 
to medical clearance, female Applicants 
are required to submit a current cervical 
cancer screening examination and Pap 
cytology report based the American 
Society for Colploscopy and Cervical 
Pathology (ASCCP) screening time-line 
for their age and Pap history. This form 
assists the Peace Corps in determining 
whether an Applicant with mildly 
abnormal Pap history will need to be 
placed in a country with appropriate 
support. 

• Colon Cancer Screening Form 

(a) Estimated number of Ap-
plicants.

575. 

(b) Frequency of response ... one time. 
(c) Estimated average bur-

den per response.
60 minutes—165 

minutes. 
(d) Estimated total reporting 

burden.
575 hours—1581 

hours. 
(e) Estimated annual cost to 

respondents.
Indeterminate. 

General Description of Collection: The 
Colon Cancer Screening Form is used 
with all Applicants who are 50 years of 
age or older to provide the Peace Corps 
with the results of the Applicant’s latest 
colon cancer screening. Any testing 
deemed appropriate by the American 
Cancer Society is accepted. The Peace 
Corps uses the information in the Colon 
Cancer Screening Form to determine if 
the Applicant currently has colon 
cancer. Additional instructions are 
included pertaining to abnormal test 
results. 

• ECG Form 

(a) Estimated number of Ap-
plicants/physicians.

575/575. 

(b) Frequency of response ... one time. 
(c) Estimated average bur-

den per response.
25 minutes/15 min-

utes. 
(d) Estimated total reporting 

burden.
240 hours/144 

hours. 
(e) Estimated annual cost to 

respondents.
Indeterminate. 

General Description of Collection: The 
ECG/EKG Form is used with all 
Applicants who are 50 years of age or 
older to provide the Peace Corps with 
the results of an electrocardiogram. The 

Peace Corps uses the information in the 
electrocardiogram to assess whether the 
Applicant has any cardiac abnormalities 
that might affect the Applicant’s service. 
Additional instructions are included 
pertaining to abnormal test results. The 
electrocardiogram is performed as part 
of the Applicant’s physical examination. 

• Reactive Tuberculin Test Evaluation Form 

(a) Estimated number of Ap-
plicants/physicians.

392/392. 

(b) Frequency of response ... one time. 
(c) Estimated average bur-

den per response.
75–105 minutes/30 

minutes. 
(d) Estimated total reporting 

burden.
490–686 hours/ 

196 hours. 
(e) Estimated annual cost to 

respondents Indeterminate.

General Description of Collection: The 
Reactive Tuberculin Test Evaluation 
Form is used when an Applicant reports 
a history of treatment for active 
tuberculosis or a history of a positive 
tuberculosis (TB) test on their Health 
History Form or if a positive TB test 
result is noted as a component of the 
Applicant’s physical examination 
findings. In these cases, the Applicant is 
provided a Reactive Tuberculin Test 
Evaluation Form for the treating 
physician to complete. The treating 
physician is asked to document the type 
and date of a current TB test, TB test 
history, diagnostic tests if indicated, 
treatment history, risk assessment for 
developing active TB, current TB 
symptoms, and recommendations for 
further evaluation and treatment. In the 
case of a positive result on the TB test, 
a chest x-ray may be required, along 
with treatment for latent TB. 

• Insulin Dependent Supplemental Documentation 
Form 

(a) Estimated number of Ap-
plicants/physicians.

14/14. 

(b) Frequency of response ... one time. 
(c) Estimated average bur-

den per response.
70 minutes/60 min-

utes. 
(d) Estimated total reporting 

burden.
16 hours/14 hours. 

(e) Estimated annual cost to 
respondents.

Indeterminate. 

General Description of Collection: The 
Insulin Dependent Supplemental 
Documentation Form is used with 
Applicants who have reported on the 
Health History Form that they have 
insulin dependent diabetes. In these 
cases, the Applicant is provided an 
Insulin Dependent Supplemental 
Documentation Form for the treating 
physician to complete. The Insulin 
Dependent Supplemental 
Documentation Form asks the treating 
physician to document that he or she 
has discussed with the Applicant 
medication (insulin) management, 
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1 15 U.S.C. 78s(b)(1). 
2 15 U.S.C. 78a. 
3 17 CFR 240.19b–4. 

including whether an insulin pump is 
required, as well as the care and 
maintenance of all required diabetes 
related monitors and equipment. This 
form assists the Peace Corps in 
determining whether the Applicant will 
be in need of insulin storage while in 
service and, if so, will assist the Peace 
Corps in determining an appropriate 
placement for the Applicant. 

• Prescription for Eyeglasses Form 

(a) Estimated number of Ap-
plicants/physicians.

3,293/3,293. 

(b) Frequency of response ... one time. 
(c) Estimated average bur-

den per response.
60 minutes/15 min-

utes. 
(d) Estimated total reporting 

burden.
3,293 hours/824 

hours. 
(e) Estimated annual cost to 

respondents.
Indeterminate. 

General Description of Collection: The 
Prescription for Eyeglasses is used with 
Applicants who have reported on the 
Health History Form that they use 
corrective lenses or otherwise have 
uncorrected vision that is worse than 
20/40. In these cases, Applicants are 
provided a Prescription for Eyeglasses 
Form for their prescriber to indicate 
eyeglasses frame measurements, lens 
instructions, type of lens, gross vision 
and any special instructions. This form 
is used in order to enable the Peace 
Corps to obtain replacement eyeglasses 
for a Volunteer during service. 

• Required Peace Corps Immunizations Form 

(a) Estimated number of Ap-
plicants/physicians.

5,600. 

(b) Frequency of response ... one time. 
(c) Estimated average bur-

den per response.
60 minutes. 

(d) Estimated total reporting 
burden.

5,600 hours. 

(e) Estimated annual cost to 
respondents.

Indeterminate. 

General Description of Collection: The 
Required Peace Corps Immunizations 
Form is used to informed Applicants of 
the specific vaccines and/or 
documented proof of immunity required 
for medical clearance for the specific 
country of service. The form advises the 
Applicant that all other Center for 
Disease Control (CDC) recommended 
vaccinations will be administered after 
arrival in-country. This form assists the 
Peace Corps with establishing a baseline 
of the Applicants immunization history 
and prepare for any additional vaccines 
recommended for country of service. 

Request for Comment: Peace Corps 
invites comments on whether the 
proposed collections of information are 
necessary for proper performance of the 
functions of the Peace Corps, including 
whether the information will have 
practical use; the accuracy of the 

agency’s estimate of the burden of the 
proposed collection of information, 
including the validity of the information 
to be collected; and, ways to minimize 
the burden of the collection of 
information on those who are to 
respond, including through the use of 
automated collection techniques, when 
appropriate, and other forms of 
information technology. 

This notice is issued in Washington, DC, 
on November 8, 2016. 

Monique Harris, 
FOIA/Privacy Act Specialist, Management. 
[FR Doc. 2016–27565 Filed 11–16–16; 8:45 am] 

BILLING CODE 6051–01–P3 

SECURITIES AND EXCHANGE 
COMMISSION 

[Release No. 34–79291; File No. SR– 
NYSEArca–2016–144] 

Self-Regulatory Organizations; NYSE 
Arca, Inc.; Notice of Filing and 
Immediate Effectiveness of Proposed 
Rule Change To Amend the NYSE Arca 
Options Fee Schedule Effective 
November 3, 2016 

November 10, 2016. 

Pursuant to Section 19(b)(1) 1 of the 
Securities Exchange Act of 1934 (the 
‘‘Act’’) 2 and Rule 19b–4 thereunder,3 
notice is hereby given that, on 
November 3, 2016, NYSE Arca, Inc. (the 
‘‘Exchange’’ or ‘‘NYSE Arca’’) filed with 
the Securities and Exchange 
Commission (the ‘‘Commission’’) the 
proposed rule change as described in 
Items I, II, and III below, which Items 
have been prepared by the self- 
regulatory organization. The 
Commission is publishing this notice to 
solicit comments on the proposed rule 
change from interested persons. 

I. Self-Regulatory Organization’s 
Statement of the Terms of the Substance 
of the Proposed Rule Change 

The Exchange proposes to amend the 
NYSE Arca Options Fee Schedule (‘‘Fee 
Schedule’’). The Exchange proposes to 
implement the fee change effective 
November 3, 2016. The proposed rule 
change is available on the Exchange’s 
Web site at www.nyse.com, at the 
principal office of the Exchange, and at 
the Commission’s Public Reference 
Room. 

II. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 

In its filing with the Commission, the 
self-regulatory organization included 
statements concerning the purpose of, 
and basis for, the proposed rule change 
and discussed any comments it received 
on the proposed rule change. The text 
of those statements may be examined at 
the places specified in Item IV below. 
The Exchange has prepared summaries, 
set forth in sections A, B, and C below, 
of the most significant parts of such 
statements. 

A. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 

1. Purpose 

The purpose of this filing is to amend 
the Fee Schedule effective November 3, 
2016. Specifically, the Exchange 
proposes to (i) modify the qualification 
for Tier 6 of Customer and Professional 
Customer Monthly Posting Credit Tiers 
and Qualifications in Penny Pilot Issues 
(the ‘‘Posting Tiers’’); and (ii) modify 
one aspect of the Customer and 
Professional Customer Incentive 
Program. 

Currently, to qualify for Tier 6 of the 
Posting Tiers, OTP Holders and OTP 
Firms (‘‘OTPs’’) must execute at least 
0.50% of Total Industry Customer 
equity and ETF option ADV (‘‘TCADV’’) 
from Customer and Professional 
Customer posted orders in all issues 
(‘‘the options component’’), plus 
executed ADV of 0.70% of U.S. equity 
market share posted and executed on 
NYSE Arca Equity Market (‘‘the equity 
component’’). OTPs that achieve Tier 6 
are eligible to receive a $0.48 credit 
applied to posted electronic Customer 
and Professional Customer executions 
in Penny Pilot Issues. 

In addition, the Customer and 
Professional Customer Incentive 
Program (‘‘the Incentive Program’’), 
which provides OTPs six alternatives to 
earn additional posting credits ranging 
from $0.01 to $0.05, currently affords 
OTPs the ability to earn an additional 
$0.03 credit on Customer and 
Professional Customer Posting Credits 
by meeting the same 0.70% minimum 
qualification of the equity component as 
set forth in Tier 6. 

The Exchange is proposing to modify 
Tier 6 of the Posting Tiers by reducing 
the options component from 0.50% 
TCADV to 0.35% TCADV, while 
increasing the threshold of the equity 
component from 0.70% to 0.80% of U.S. 
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4 15 U.S.C. 78f(b). 
5 15 U.S.C. 78f(b)(4) and (5). 

6 15 U.S.C. 78f(b)(8). 
7 15 U.S.C. 78s(b)(3)(A). 

8 17 CFR 240.19b–4(f)(2). 
9 15 U.S.C. 78s(b)(2)(B). 

equity market share posted and 
executed on NYSE Arca Equity Market. 

In addition, to maintain parity with 
the Incentive Program that likewise 
offers a credit when an OTP meets the 
same 0.70% minimum qualification of 
the equity component as set forth in 
current Tier 6, the Exchange similarly 
proposes to increase this qualification 
basis. Specifically, the Exchange 
proposes to increase the equity 
threshold alternative from 0.70% to 
0.80% of U.S. equity market share 
posted and executed on NYSE Arca 
Equity Market qualification in order for 
OTPs to qualify to earn an additional 
$0.03 credit. 

The Exchange believes that the 
proposal to modify Tier 6 of the Posting 
Tiers by reducing the option 
component, while increasing the equity 
component would encourage greater 
participation on both the options and 
equity exchanges. The Exchange 
likewise believes that the proposed 
change to the Incentive Program would 
operate to maintain parity with the 
similar, alternative incentives offered by 
the Exchange and would also encourage 
participation in the NYSE Arca Equity 
Market. 

2. Statutory Basis 
The Exchange believes that the 

proposed rule change is consistent with 
Section 6(b) of the Act,4 in general, and 
furthers the objectives of Sections 
6(b)(4) and (5) of the Act,5 in particular, 
because it provides for the equitable 
allocation of reasonable dues, fees, and 
other charges among its members, 
issuers and other persons using its 
facilities and does not unfairly 
discriminate between customers, 
issuers, brokers or dealers. 

The Exchange believes that the 
proposed to modifications to the 
qualifications for Tier 6 of the Posting 
Tiers, and the similar adjustment to the 
Incentive Program, are reasonable, 
equitable, and not unfairly 
discriminatory because the changes are 
designed to attract additional Customer 
and Professional Customer electronic 
equity and ETF option volume to the 
Exchange, which would benefit all 
participants by offering greater price 
discovery, increased transparency, and 
an increased opportunity to trade on the 
Exchange. The Exchange believes that 
adjusting the methods for achieving the 
credits available on the Exchange (i.e., 
by reducing the qualification basis for 
the options component, while 
increasing the qualification basis for the 
equity component) is reasonable, 

equitable and not unfairly 
discriminatory because it would 
encourage more OTPs to direct both 
options and equity volume to the 
Exchange in an effort to qualify for the 
credits. 

For these reasons, the Exchange 
believes that the proposal is consistent 
with the Act. 

B. Self-Regulatory Organization’s 
Statement on Burden on Competition 

In accordance with Section 6(b)(8) of 
the Act,6 the Exchange does not believe 
that the proposed rule change will 
impose any burden on competition that 
is not necessary or appropriate in 
furtherance of the purposes of the Act. 
Instead, the Exchange believes that the 
proposed changes would continue to 
encourage competition, including by 
attracting additional liquidity to the 
Exchange, which would continue to 
make the Exchange a more competitive 
venue for, among other things, order 
execution and price discovery. The 
Exchange does not believe that the 
proposed change would impair the 
ability of any market participants or 
competing order execution venues to 
maintain their competitive standing in 
the financial markets. 

The Exchange notes that it operates in 
a highly competitive market in which 
market participants can readily favor 
competing venues. In such an 
environment, the Exchange must 
continually review, and consider 
adjusting, its fees and credits to remain 
competitive with other exchanges. 
Because competitors are free to modify 
their own fees and credits in response, 
and because market participants may 
readily adjust their order routing 
practices, the degree to which fee 
changes in this market may impose any 
burden on competition is extremely 
limited. For the reasons described 
above, the Exchange believes that the 
proposed rule change reflects this 
competitive environment. 

C. Self-Regulatory Organization’s 
Statement on Comments on the 
Proposed Rule Change Received From 
Members, Participants, or Others 

No written comments were solicited 
or received with respect to the proposed 
rule change. 

III. Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Action 

The foregoing rule change is effective 
upon filing pursuant to Section 
19(b)(3)(A) 7 of the Act and 

subparagraph (f)(2) of Rule 19b–4 8 
thereunder, because it establishes a due, 
fee, or other charge imposed by the 
Exchange. 

At any time within 60 days of the 
filing of such proposed rule change, the 
Commission summarily may 
temporarily suspend such rule change if 
it appears to the Commission that such 
action is necessary or appropriate in the 
public interest, for the protection of 
investors, or otherwise in furtherance of 
the purposes of the Act. If the 
Commission takes such action, the 
Commission shall institute proceedings 
under Section 19(b)(2)(B) 9 of the Act to 
determine whether the proposed rule 
change should be approved or 
disapproved. 

IV. Solicitation of Comments 
Interested persons are invited to 

submit written data, views, and 
arguments concerning the foregoing, 
including whether the proposed rule 
change is consistent with the Act. 
Comments may be submitted by any of 
the following methods: 

Electronic Comments 
• Use the Commission’s Internet 

comment form (http://www.sec.gov/ 
rules/sro.shtml); or 

• Send an email to rule-comments@
sec.gov. Please include File Number SR– 
NYSEArca–2016–144 on the subject 
line. 

Paper Comments 
• Send paper comments in triplicate 

to Secretary, Securities and Exchange 
Commission, 100 F Street NE., 
Washington, DC 20549–1090. 
All submissions should refer to File 
Number SR–NYSEArca–2016–144. This 
file number should be included on the 
subject line if email is used. To help the 
Commission process and review your 
comments more efficiently, please use 
only one method. The Commission will 
post all comments on the Commission’s 
Internet Web site (http://www.sec.gov/ 
rules/sro.shtml). Copies of the 
submission, all subsequent 
amendments, all written statements 
with respect to the proposed rule 
change that are filed with the 
Commission, and all written 
communications relating to the 
proposed rule change between the 
Commission and any person, other than 
those that may be withheld from the 
public in accordance with the 
provisions of 5 U.S.C. 552, will be 
available for Web site viewing and 
printing in the Commission’s Public 
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10 17 CFR 200.30–3(a)(12). 
1 15 U.S.C. 78s(b)(1). 
2 17 CFR 240.19b–4. 
3 See Securities Exchange Act Release Nos. 78909 

(September 22, 2016), 81 FR 66708 (‘‘BX Notice’’) 
and 78908 (September 22, 2016), 81 FR 66702 
(‘‘Nasdaq Notice’’). 

4 In their respective Amendment No. 1, BX and 
Nasdaq modified the discussion of their respective 
proposal to reflect that, pursuant to proposed BX 
and Nasdaq Rules 4702(b)(4)(A), if the adjusted 
price of a Post-Only Order would lock or cross a 
non-displayed price on the respective Exchange’s 
Book, the Post-Only Order would be posted in the 
same manner as a Price to Comply Order. BX 
Amendment No. 1 is available at: https://
www.sec.gov/comments/sr-bx-2016-046/bx2016046- 
1.pdf and Nasdaq Amendment No. 1 is available at: 
https://www.sec.gov/comments/sr-nasdaq-2016- 
111/nasdaq2016111-1.pdf. Because these 
amendments are technical in nature and do not 
materially alter the substance of the proposed rule 
changes, they are not subject to notice and 
comment. 

5 See Letter from Joseph Saluzzi and Sal Arnuk, 
Partners, Themis Trading LLC, to Brent J. Fields, 
Secretary, Commission, dated October 10, 2016 
(‘‘Themis Letter’’). 

6 See Letter from Jeffrey S. Davis, Vice President 
and Deputy General Counsel, The NASDAQ Stock 
Market LLC, to Brent J. Fields, Secretary, 
Commission, dated November 8, 2016 (‘‘Response 
Letter’’). 

7 For more details regarding the Exchanges’ 
proposals, see Nasdaq Notice and BX Notice, supra 
note 3. 

8 According to BX and Nasdaq Rules 
4702(b)(4)(A), if a Post-Only Order would lock or 
cross a Protected Quotation, the price of the Order 
would first be adjusted. If the Order is Attributable, 
its adjusted price would be one minimum price 
increment lower than the current Best Offer (for 
bids) or higher than the current Best Bid (for offers). 
If the Order is not Attributable, its adjusted price 
would be equal to the current Best Offer (for bids) 
or the current Best Bid (for offers). However, the 
Order would not post or execute until the Order, 
as adjusted, is evaluated with respect to Orders on 
the respective Exchange’s Book. 

9 The Exchanges are also proposing conforming 
changes throughout BX and Nasdaq Rules 
4702(b)(4)(A) to reflect this change. 

10 According to BX and Nasdaq Rules 
4702(b)(1)(A), if the entered limit price of a Price 
to Comply Order would lock or cross a Protected 
Quotation and the Price to Comply Order could not 
execute against an Order on the respective 
Exchange’s Book at a price equal to or better than 
the price of the Protected Quotation, the Price to 
Comply Order will be displayed on the respective 
Exchange’s Book at a price one minimum price 
increment lower than the current Best Offer (for a 
Price to Comply Order to buy) or higher than the 
current Best Bid (for a Price to Comply Order to 
sell), but will also be ranked on the respective 
Exchange’s Book with a non-displayed price equal 
to the current Best Offer (for a Price to Comply 
Order to buy) or the current Best Bid (for a Price 
to Comply Order to sell). 

11 This behavior related to the execution of the 
Post-Only Order is not changed by Nasdaq’s 
proposal. 

12 On BX, unlike on Nasdaq, executions in 
securities priced at or above $1 result in rebates for 
the accessor of liquidity and as such it is always 
in the best interest of the incoming Post-Only Order 
to execute in securities at or above $1. 

13 This behavior related to the execution of the 
Post-Only Order is not changed by BX’s proposal. 

Reference Room, 100 F Street NE., 
Washington, DC 20549 on official 
business days between the hours of 
10:00 a.m. and 3:00 p.m. Copies of such 
filing also will be available for 
inspection and copying at the principal 
office of the Exchange. All comments 
received will be posted without change; 
the Commission does not edit personal 
identifying information from 
submissions. You should submit only 
information that you wish to make 
available publicly. All submissions 
should refer to File Number SR– 
NYSEArca–2016–144, and should be 
submitted on or before December 8, 
2016. 

For the Commission, by the Division of 
Trading and Markets, pursuant to delegated 
authority.10 
Brent J. Fields, 
Secretary. 
[FR Doc. 2016–27602 Filed 11–16–16; 8:45 am] 

BILLING CODE 8011–01–P 

SECURITIES AND EXCHANGE 
COMMISSION 

[Release No. 34–79290; File Nos. SR–BX– 
2016–046; SR–NASDAQ–2016–111] 

Self-Regulatory Organizations; 
NASDAQ BX, Inc.; The Nasdaq Stock 
Market LLC; Order Approving 
Proposed Rule Changes, as Modified 
by Amendments No. 1, Relating to 
Post-Only Orders and Orders With 
Midpoint Pegging 

November 10, 2016. 

I. Introduction 
On September 13, 2016, NASDAQ BX, 

Inc. (‘‘BX’’) and The Nasdaq Stock 
Market LLC (‘‘Nasdaq’’) (individually, 
an ‘‘Exchange,’’ and together, the 
‘‘Exchanges’’) filed with the Securities 
and Exchange Commission 
(‘‘Commission’’), pursuant to Section 
19(b)(1) of the Securities Exchange Act 
of 1934 (‘‘Act’’) 1 and Rule 19b–4 
thereunder,2 proposed rule changes 
relating to Post-Only Orders and Orders 
with Midpoint Pegging. The proposed 
rule changes were published for 
comment in the Federal Register on 
September 28, 2016.3 On October 5, 
2016, Nasdaq filed Amendment No. 1 to 
its proposed rule change (‘‘Nasdaq 
Amendment No. 1’’) and on November 
3, 2016, BX filed Amendment No. 1 to 
its proposed rule change (‘‘BX 

Amendment No. 1’’).4 The Commission 
received one comment letter on 
Nasdaq’s proposed rule change 5 and a 
response letter from Nasdaq.6 The 
Commission is approving the 
Exchanges’ proposals, as modified by 
their corresponding Amendment No. 1. 

II. Description of the Proposed Rule 
Changes 

The Exchanges are proposing to 
amend the behavior of Post-Only Orders 
when they interact with resting Non- 
Displayed Orders, and the behavior of 
Orders with Midpoint Pegging in a 
crossed market. The Exchanges’ 
proposals are substantively identical in 
many respects. Therefore, the 
description below describes the 
proposals jointly but notes material 
differences where applicable.7 

Currently, BX and Nasdaq Rules 
4702(b)(4)(A) provide that, if the 
adjusted price 8 of a Post-Only Order 
would lock or cross an Order on the 
respective Exchange’s Book, the Post- 
Only Order would be repriced, ranked, 
and displayed at one minimum price 
increment below the current best-priced 
Order to sell on the respective 
Exchange’s Book (for bids) or above the 
current best-priced Order to buy on the 
respective Exchange’s Book (for offers). 

Under the proposals,9 if the adjusted 
price of the Post-Only Order would lock 
or cross a non-displayed price on the 
respective Exchange’s Book, the Post- 
Only order would be posted in the same 
manner as a Price to Comply Order.10 
However, the Post Only Order would 
execute: 

• On Nasdaq if (i) it is priced below 
$1.00 and the value of price 
improvement associated with executing 
against an Order on the Nasdaq Book (as 
measured against the original limit price 
of the Order) equals or exceeds the sum 
of fees changed for such execution and 
the value of any rebate that would be 
provided if the Order posted to the 
Nasdaq Book and subsequently 
provided liquidity, or (ii) it is priced at 
$1.00 or more and the value of price 
improvement associated with executing 
against an Order on the Nasdaq Book (as 
measured against the original limit price 
of the Order) equals or exceeds $0.01 
per share; 11 and 

• on BX, if (i) it is priced at $1.00 or 
more,12 or (ii) it is priced below $1.00 
and the value of price improvement 
associated with executing against an 
Order on the Exchange Book (as 
measured against the original limit price 
of the Order) equals or exceeds the sum 
of fees charged for such execution and 
the value of any rebate that would be 
provided if the Order posted to the 
Exchange Book and subsequently 
provided liquidity.13 

Currently, BX and Nasdaq Rules 
4702(b)(4)(A) also provide that, if the 
Post-Only Order would not lock or cross 
a Protected Quotation but would lock or 
cross an Order on the respective 
Exchange’s Book, the Post Only Order 
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14 The Exchanges are also proposing conforming 
changes throughout BX and Nasdaq Rules 
4702(b)(4)(A) to reflect this change. 

15 One effect of this proposal is that, when a Post- 
Only Order encounters a Non-Displayed Order that 
is a Midpoint Peg Order and posts at its limit price, 
the Post-Only Order would establish a new NBBO 
and the Midpoint Peg Order would either be 
cancelled or re-adjusted based on the change to the 
NBBO. 

16 This behavior related to the execution of the 
Post-Only Order is not changed by Nasdaq’s 
proposal. 

17 On BX, unlike on Nasdaq, executions in 
securities priced at or above $1 result in rebates for 
the accessor of liquidity and as such it is always 
in the best interest of the incoming Post-Only Order 
to execute in securities at or above $1. 

18 This behavior related to the execution of the 
Post-Only Order is not changed by BX’s proposal. 

19 According to Nasdaq Rule 4702(b)(5)(A), a 
Midpoint Peg Post-Only Order is an Order Type 
with a Non-Display Order Attribute that is priced 
at the midpoint between the NBBO and that would 
execute upon entry only in circumstances where 
economically beneficial to the party entering the 
Order. 

20 According to BX and Nasdaq Rules 4703(d), 
Midpoint Pegging means Pegging with reference to 
the midpoint between the Inside Bid and the Inside 
Offer. The price to which an Order is pegged is 
referred to as the Inside Quotation, Inside Bid, or 
Inside Offer, as appropriate. 

21 See supra notes 5 and 6. 
22 See Themis Letter at 3. 
23 See id. 
24 See id. at 4. 
25 See id. This commenter also urges the 

Commission to eliminate all post-only order types. 
See id. at 1. The Commission notes that the 
comment urging the elimination of all post-only 
orders types is beyond the scope of the proposals. 

26 See Response Letter at 1–2. 
27 See id. at 2. 
28 See id. at 3. 
29 See id. 
30 See id. 
31 See id. 
32 See id. 
33 See id. 
34 In approving this proposed rule change, the 

Commission has considered the proposed rule’s 
impact on efficiency, competition, and capital 
formation. See 15 U.S.C. 78c(f). 

35 15 U.S.C. 78f(b)(5). 

would be repriced, ranked, and 
displayed at one minimum price 
increment below the current best-priced 
Order to sell on the respective 
Exchange’s Book (for bids) or above the 
current best-priced Order to buy on the 
respective Exchange’s Book (for offers). 
Under the proposals,14 if the Post-Only 
Order would not lock or cross a 
Protected Quotation but would lock or 
cross a Non-Displayed Order on the 
respective Exchange’s Book, the Post- 
Only Order would be posted, ranked, 
and displayed at its limit price.15 
However, the Post Only Order would 
execute: 

• On Nasdaq if (i) it is priced below 
$1.00 and the value of price 
improvement associated with executing 
against an Order on the Nasdaq Book 
equals or exceeds the sum of fees 
charged for such execution and the 
value of any rebate that would be 
provided if the Order posted to the 
Nasdaq Book and subsequently 
provided liquidity, or (ii) it is priced at 
$1.00 or more and the value of price 
improvement associated with executing 
against an Order on the Nasdaq Book 
equals or exceeds $0.01 per share; 16 and 

• on BX, if (i) it is priced at $1.00 or 
more,17 or (ii) it is priced below $1.00 
and the value of price improvement 
associated with executing against an 
Order on the Exchange Book equals or 
exceeds the sum of fees charged for such 
execution and the value of any rebate 
that would be provided if the Order 
posted to the Exchange Book and 
subsequently provided liquidity.18 

Currently, Nasdaq Rule 4702(b)(5)(A) 
provides that, if the NBBO is crossed, a 
Midpoint Peg Post-Only Order 19 would 
nevertheless be priced at the midpoint 
between the NBBO. Currently, BX and 

Nasdaq Rules 4703(d) provide that, in 
the case of an Order with Midpoint 
Pegging,20 if the Inside Bid and Inside 
Offer are crossed, the Order would 
nevertheless be priced at the midpoint 
between the Inside Bid and the Inside 
Offer. Moreover, even if the Inside Bid 
and Inside Offer are crossed, an Order 
with Midpoint Pegging that crossed an 
Order on the respective Exchange’s 
Book would execute. Under the 
proposed amendments to Nasdaq Rule 
4702(b)(5)(A), if the NBBO is crossed, 
any existing Midpoint Peg Post-Only 
Order would be cancelled and any new 
Midpoint Peg Post-Only Order would be 
rejected. Similarly, under the proposed 
amendments to BX and Nasdaq Rules 
4703(d), if the Inside Bid and Inside 
Offer are crossed, any existing Order 
with Midpoint Pegging would be 
rejected and any new Order with 
Midpoint Pegging would be cancelled. 

III. Summary of Comments and 
Response to Comments 

The Commission received a comment 
letter opposing Nasdaq’s proposal and a 
response letter from Nasdaq.21 

Regarding Nasdaq’s proposal, the 
commenter specifically questions 
whether allowing Post-Only Orders to 
lock Non-Displayed Orders would help 
or enhance price discovery.22 The 
commenter also questions whether 
allowing this locking behavior would 
undermine investors’ reliance on the 
public market of bids, offers, and trades 
to reflect the true price of an asset.23 
Moreover, the commenter questions the 
impact of this proposal on the ban 
against locked and crossed markets.24 
Finally, the commenter questions 
whether allowing a non-displayed 
locked market would maintain fair and 
orderly efficient markets, facilitate 
capital formation, and protect and serve 
the interests of investors.25 

In response to these comments, 
Nasdaq states that its proposal to modify 
the processing of Post-Only Orders 
under a narrow set of conditions would 
ensure that the market operates as 
efficiently as possible, reduce 
information leakage, and improve 

execution quality.26 In addition, 
according to Nasdaq, posting Post-Only 
Orders at their limit price would result 
in tighter bid-ask spreads relative to the 
current re-pricing practice, and tighter 
spreads would reflect enhanced price 
discovery.27 Moreover, according to 
Nasdaq, many economists believe that a 
locked market is ‘‘the truest reflection of 
the price of an asset.’’ 28 Therefore, 
Nasdaq believes that allowing buyers 
and sellers to reflect their true demand 
and supply prices, rather than re-pricing 
to an artificial price, would enhance 
investors’ experience on Nasdaq.29 
Nasdaq notes that the proposal does not 
permit a locked market as defined by 
Rule 610 of Regulation NMS, as Rule 
610 defines a locked market as the 
display of bids and offers at the same 
price, while Nasdaq’s proposal would 
involve only the display of a bid or an 
offer, but not both.30 Finally, Nasdaq 
states its belief that the proposal is 
consistent with maintaining fair and 
orderly markets, efficient capital 
formation, and the protection of 
investors.31 According to Nasdaq, the 
proposal would lead to tighter spreads, 
better execution prices, and lower 
information leakage for investors who 
currently quote and trade on Nasdaq.32 
Nasdaq states that it anticipates that, as 
a result of the proposal, current 
members would quote and trade more 
actively and new members would 
commence quoting and trading, which 
would further enhance the quality of the 
Nasdaq market.33 

IV. Commission Findings 
After careful review, the Commission 

finds that the proposed rule changes, as 
modified by Amendments No. 1, are 
consistent with the requirements of the 
Act and the rules and regulations 
thereunder applicable to a national 
securities exchange.34 In particular, the 
Commission finds that the proposed 
rule changes, as modified by 
Amendments No. 1, are consistent with 
Section 6(b)(5) of the Act,35 which 
requires, among other things, that the 
rules of a national securities exchange 
be designed to prevent fraudulent and 
manipulative acts and practices, to 
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36 The Commission notes that, in conjunction 
with these proposals, the Exchanges are adopting 
the Trade Now instruction, which is an Order 
Attribute that would allow a resting Order that 
becomes locked by an incoming Displayed Order to 
execute against the available size of the contra-side 
locking Order as a liquidity taker. See Securities 
Exchange Act Release Nos. 79281 (November 10, 
2016) (SR–BX–2016–059) and 79282 (November 10, 
2016) (SR–NASDAQ–2016–156). 

37 See, e.g., BatsBZX Rule 11.9(c)(9). 

38 15 U.S.C. 78s(b)(2). 
39 17 CFR 200.30–3(a)(12). 
1 15 U.S.C. 78s(b)(1). 
2 17 CFR 240.19b–4. 

3 See Securities Exchange Act Release Nos. 59202 
(January 6, 2009), 74 FR 1744 (January 13, 2009) 
(SR–NYSE–2008–132—Notice of Filing of Proposed 
Rule Change to Introduce a NYSE Order Imbalance 
Information Fee); and 59543 (March 9, 2009), 74 FR 
11159 (March 16, 2009) (SR–NYSE–2008–132— 
Approval Order). See also Securities Exchange Act 
Release Nos. 72923 (Aug. 26, 2014), 79 FR 52079 
(Sept. 2, 2014) (SR–NYSE–2014–43) (establishing 
fees for non-display use of NYSE Order 
Imbalances); and 76972 (January 26, 2016), 81 FR 
5142 (February 1, 2016) (SR–NYSE–2016–08) 
(amending fees for NYSE Order Imbalances and 
NYSE Alerts). 

4 See Rules 15 (Pre-Opening Indications and 
Opening Order Imbalance Information) and 123C 
(The Closing Procedures). 

promote just and equitable principles of 
trade, to remove impediments to and 
perfect the mechanism of a free and 
open market and a national market 
system, and, in general, to protect 
investors and the public interest. 

The Commission notes that the 
Exchanges believe that the proposals 
related to the interaction between Post- 
Only Orders and Non-Displayed Orders 
would help to reduce the information 
leakage that can occur when a Post-Only 
Order re-prices to avoid locking or 
crossing the price of a Non-Displayed 
Order resting on the respective 
Exchange’s book.36 Specifically, under 
the proposals, if a Post-Only Order 
would not lock or cross a Protected 
Quotation but would lock or cross a 
Non-Displayed Order on the respective 
Exchange’s Book, the Post-Only Order 
would be posted, ranked, and displayed 
at its limit price, rather than be re- 
priced. In addition, if the adjusted price 
of a Post-Only Order would lock or 
cross a non-displayed price on the 
respective Exchange’s Book, the Post- 
Only Order would be posted in the same 
manner as a Price to Comply Order (i.e., 
displayed at a price one minimum price 
increment lower than the current Best 
Offer (for a buy order) or higher than the 
current Best Bid (for a sell order); 
ranked with a non-displayed price equal 
to the current Best Offer (for a buy 
order) or the current Best Bid (for a sell 
order)). 

The Commission notes that the 
Exchanges’ proposals to discontinue 
pricing and executing Midpoint Peg 
Post-Only Orders (Nasdaq only) and 
Orders with Midpoint Pegging when the 
NBBO is crossed would reflect that the 
midpoint of a crossed market is not a 
clear and accurate indication of a valid 
price and would avoid mispriced 
executions. The Commission also notes 
that this proposed behavior is similar to 
the rules of other exchanges.37 

Based on the foregoing and the 
Exchanges’ representations, the 
Commission believes that the proposed 
rule changes, as modified by 
Amendments No. 1, are consistent with 
the Act. 

V. Conclusion 

It is therefore ordered, pursuant to 
Section 19(b)(2) of the Act,38 that the 
proposed rule changes (SR–BX–2016– 
046 and SR–NASDAQ–2016–111), as 
modified by their respective 
Amendment No. 1, be, and they hereby 
are, approved. 

For the Commission, by the Division of 
Trading and Markets, pursuant to delegated 
authority.39 

Brent J. Fields, 
Secretary. 
[FR Doc. 2016–27600 Filed 11–16–16; 8:45 am] 
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Proposed Rule Change Adopting a 
Decommission Extension Fee for 
Receipt of the NYSE Order Imbalances 
Market Data Product 

November 10, 2016. 

Pursuant to Section 19(b)(1) of the 
Securities Exchange Act of 1934 
(‘‘Act’’) 1 and Rule 19b–4 thereunder,2 
notice is hereby given that on October 
28, 2016, New York Stock Exchange 
LLC (‘‘NYSE’’ or the ‘‘Exchange’’) filed 
with the Securities and Exchange 
Commission (‘‘Commission’’) the 
proposed rule change as described in 
Items I, II, and III below, which Items 
have been prepared by the Exchange. 
The Commission is publishing this 
notice to solicit comments on the 
proposed rule change from interested 
persons. 

I. Self-Regulatory Organization’s 
Statement of the Terms of Substance of 
the Proposed Rule Change 

The Exchange proposes to adopt a 
Decommission Extension Fee for receipt 
of the NYSE Order Imbalances market 
data product. The proposed change is 
available on the Exchange’s Web site at 
www.nyse.com, at the principal office of 
the Exchange, and at the Commission’s 
Public Reference Room. 

II. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 

In its filing with the Commission, the 
Exchange included statements 
concerning the purpose of, and basis for, 
the proposed rule change and discussed 
any comments it received on the 
proposed rule change. The text of these 
statements may be examined at the 
places specified in Item IV below. The 
Exchange has prepared summaries, set 
forth in sections A, B, and C below, of 
the most significant aspects of such 
statements. 

A. Self-Regulatory Organization’s 
Statement of the Purpose of, and the 
Statutory Basis for, the Proposed Rule 
Change 

1. Purpose 
The Exchange proposes to adopt a 

Decommission Extension Fee for receipt 
of the NYSE Order Imbalances market 
data product,3 as set forth on the NYSE 
Proprietary Market Data Fee Schedule 
(‘‘Fee Schedule’’). Recipients of NYSE 
Order Imbalances would continue to be 
subject to the already existing 
subscription fees currently set forth in 
the Fee Schedule. The proposed 
Decommission Extension Fee would 
apply only to those subscribers who 
decide to continue to receive the NYSE 
Order Imbalances feed in its legacy 
format for up to two months after which 
the feed will be distributed exclusively 
in the new format explained below. 

NYSE Order Imbalances is an NYSE- 
only market data feed of real-time order 
imbalances that accumulate prior to the 
opening of trading on the Exchange and 
prior to the close of trading on the 
Exchange. The Exchange distributes 
information about these imbalances in 
real-time at specified intervals prior to 
the opening and closing auction each 
day.4 

As part of the Exchange’s efforts to 
regularly upgrade systems to support 
more modern data distribution formats 
and protocols as technology evolves, 
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5 The concept of a Decommission Extension Fee 
is not novel. The Exchange recently adopted a 
Decommission Extension Fee for receipt of the 
NYSE BBO and NYSE Trades market data products 
when the Exchange migrated those products to the 
XDP format. See Securities Exchange Act Release 
No. 77388 (March 17, 2016), 81 FR 15363 (March 
22, 2016) (SR–NYSE–2016–21). 

6 15 U.S.C. 78f(b). 
7 15 U.S.C. 78f(b)(4), (5). 

8 See, e.g., Proposing Release on Regulation of 
NMS Stock Alternative Trading Systems, Securities 
Exchange Act Release No. 76474 (Nov. 18, 2015) 
(File No. S7–23–15). See also, ‘‘Brokers Warned Not 
to Steer Clients’ Stock Trades Into Slow Lane,’’ 
Bloomberg Business, December 14, 2015 (Sigma X 
dark pool to use direct exchange feeds as the 
primary source of price data). 

9 NetCoalition, 615 F.3d at 535. 

10 The Exchange believes that cost-based pricing 
would be impractical because it would create 
enormous administrative burdens for all parties and 
the Commission to cost-regulate a large number of 
participants and standardize and analyze 
extraordinary amounts of information, accounts, 
and reports. In addition, and as described below, it 
is impossible to regulate market data prices in 
isolation from prices charged by markets for other 
services that are joint products. Cost-based rate 
regulation would also lead to litigation and may 
distort incentives, including those to minimize 
costs and to innovate, leading to further waste. 
Under cost-based pricing, the Commission would 
be burdened with determining a fair rate of return, 
and the industry could experience frequent rate 
increases based on escalating expense levels. Even 
in industries historically subject to utility 
regulation, cost-based ratemaking has been 
discredited. As such, the Exchange believes that 
cost-based ratemaking would be inappropriate for 
proprietary market data and inconsistent with 
Congress’s direction that the Commission use its 
authority to foster the development of the national 
market system, and that market forces will continue 
to provide appropriate pricing discipline. See 
Appendix C to NYSE’s comments to the 
Commission’s 2000 Concept Release on the 
Regulation of Market Information Fees and 
Revenues, which can be found on the Commission’s 
Web site at http://www.sec.gov/rules/concept/ 
s72899/buck1.htm. Finally, the prices set herein are 
prices for continuing to support distribution 
formats the Exchange has elected to retire in favor 
of new and more efficient distribution formats, 
making cost-based analyses even less relevant. 

beginning October 31, 2016, NYSE 
Order Imbalances will be transmitted in 
a new format, Exchange Data Protocol 
(XDP). Beginning October 31, 2016, the 
Exchange will transmit NYSE Order 
Imbalances in both the legacy format 
and in XDP format without any 
additional fee being charged for 
providing this data feed in both formats. 
The dual dissemination will remain in 
place until February 28, 2017, the 
planned decommission date of the 
legacy format. Beginning March 1, 2017, 
recipients of NYSE Order Imbalances 
who wish to continue to receive NYSE 
Order Imbalances in the legacy format 
will be subject to the proposed 
Decommission Extension Fee of $5,000 
per month.5 During the extension 
period, recipients of NYSE Order 
Imbalances would continue to be 
subject to the subscription fees currently 
noted in the Fee Schedule. The 
extension period for receiving this data 
feed in the legacy format will expire on 
April 28, 2017, on which date 
distribution of NYSE Order Imbalances 
in the legacy format will be permanently 
discontinued. 

2. Statutory Basis 

The Exchange believes that the 
proposed rule change is consistent with 
the provisions of Section 6 of the Act,6 
in general, and Sections 6(b)(4) and 
6(b)(5) of the Act,7 in particular, in that 
it provides an equitable allocation of 
reasonable fees among users and 
recipients of the data and is not 
designed to permit unfair 
discrimination among customers, 
issuers, and brokers. 

The Exchange believes that adopting 
an extension fee for subscribers of NYSE 
Order Imbalances who wish to receive 
this data feed in the legacy format for a 
period of time beyond the built-in 
overlap period is reasonable, equitable 
and not unfairly discriminatory because 
the proposed fee would apply equally to 
all data recipients that currently 
subscribe to NYSE Order Imbalances. 
The Exchange believes that it is 
reasonable to require data recipients to 
pay an additional fee for taking the data 
feed in the legacy format beyond the 
period of time specifically allotted by 
the Exchange for data feed customers to 
adapt to the new XDP format at no extra 

cost. To that end, the extension fee is 
designed to encourage data recipients to 
migrate to the XDP format in order to 
continue to receive NYSE Order 
Imbalances in XDP as the legacy format 
would no longer be available after that 
date. The Exchange does not intend to 
support the legacy format at all after 
April 28, 2017. 

The Exchange notes that NYSE Order 
Imbalances is entirely optional. The 
Exchange is not required to make NYSE 
Order Imbalances available or to offer 
any specific pricing alternatives to any 
customers, nor is any firm required to 
purchase NYSE Order Imbalances, nor 
is the Exchange required to offer any 
feed (NYSE Order Imbalances, or 
otherwise) in a particular format, and it 
is a benefit to the markets generally that 
NYSE update its distribution technology 
to make it more efficient (and at the 
same time eliminate less efficient forms 
of dissemination). Firms that do 
purchase NYSE Order Imbalances do so 
for the primary goals of using them to 
increase revenues, reduce expenses, and 
in some instances compete directly with 
the Exchange (including for order flow); 
those firms are able to determine for 
themselves whether NYSE Order 
Imbalances or any other similar 
products are attractively priced or not.8 

The decision of the United States 
Court of Appeals for the District of 
Columbia Circuit in NetCoalition v. 
SEC, 615 F.3d 525 (D.C. Cir. 2010), 
upheld reliance by the Securities and 
Exchange Commission (‘‘Commission’’) 
upon the existence of competitive 
market mechanisms to set reasonable 
and equitably allocated fees for 
proprietary market data: 

In fact, the legislative history indicates that 
the Congress intended that the market system 
‘evolve through the interplay of competitive 
forces as unnecessary regulatory restrictions 
are removed’ and that the SEC wield its 
regulatory power ‘in those situations where 
competition may not be sufficient,’ such as 
in the creation of a ‘consolidated 
transactional reporting system.’ 

Id. at 535 (quoting H.R. Rep. No. 94–229 
at 92 (1975), as reprinted in 1975 
U.S.C.C.A.N. 323). The court agreed 
with the Commission’s conclusion that 
‘‘Congress intended that ‘competitive 
forces should dictate the services and 
practices that constitute the U.S. 
national market system for trading 
equity securities.’ ’’ 9 

As explained below in the Exchange’s 
Statement on Burden on Competition, 
the Exchange believes that there is 
substantial evidence of competition in 
the marketplace for proprietary market 
data and that the Commission can rely 
upon such evidence in concluding that 
the fees established in this filing are the 
product of competition and therefore 
satisfy the relevant statutory standards. 
In addition, the existence of alternatives 
to the legacy format, such as converting 
to XDP as soon as possible, further 
ensures that the Exchange cannot set 
unreasonable fees, or fees that are 
unreasonably discriminatory, when 
vendors and subscribers can select such 
alternatives. 

As the NetCoalition decision noted, 
the Commission is not required to 
undertake a cost-of-service or 
ratemaking approach. The Exchange 
believes that, even if it were possible as 
a matter of economic theory, cost-based 
pricing for proprietary market data 
would be so complicated that it could 
not be done practically or offer any 
significant benefits.10 For these reasons, 
the Exchange believes that the proposed 
fees are reasonable, equitable, and not 
unfairly discriminatory. 

B. Self-Regulatory Organization’s 
Statement on Burden on Competition 

The Exchange does not believe that 
the proposed rule change will impose 
any burden on competition that is not 
necessary or appropriate in furtherance 
of the purposes of the Act. An 

VerDate Sep<11>2014 21:24 Nov 16, 2016 Jkt 241001 PO 00000 Frm 00135 Fmt 4703 Sfmt 4703 E:\FR\FM\17NON1.SGM 17NON1as
ab

al
ia

us
ka

s 
on

 D
S

K
3S

P
T

V
N

1P
R

O
D

 w
ith

 N
O

T
IC

E
S

http://www.sec.gov/rules/concept/s72899/buck1.htm
http://www.sec.gov/rules/concept/s72899/buck1.htm


81188 Federal Register / Vol. 81, No. 222 / Thursday, November 17, 2016 / Notices 

11 Press Release, U.S. Department of Justice, 
Assistant Attorney General Christine Varney Holds 
Conference Call Regarding NASDAQ OMX Group 
Inc. and IntercontinentalExchange Inc. Abandoning 
Their Bid for NYSE Euronext (May 16, 2011), 
available at http://www.justice.gov/iso/opa/atr/ 
speeches/2011/at-speech-110516.html; see also 
Complaint in U.S. v. Deutsche Borse AG and NYSE 
Euronext, Case No. 11–cv–2280 (D.C. Dist.) ¶ 24 
(‘‘NYSE and Direct Edge compete head-to-head . . . 
in the provision of real-time proprietary equity data 
products.’’). 

12 Concept Release on Equity Market Structure, 
Securities Exchange Act Release No. 61358 (Jan. 14, 
2010), 75 FR 3594 (Jan. 21, 2010) (File No. S7–02– 
10). This Concept Release included data from the 
third quarter of 2009 showing that no market center 
traded more than 20% of the volume of listed 
stocks, further evidencing the dispersal of and 
competition for trading activity. Id. at 3598. Data 
available on ArcaVision show that from June 30, 
2013 to June 30, 2014, no exchange traded more 
than 12% of the volume of listed stocks by either 
trade or dollar volume, further evidencing the 
continued dispersal of and fierce competition for 
trading activity. See https://www.arcavision.com/ 
Arcavision/arcalogin.jsp. 

13 Mary Jo White, Enhancing Our Equity Market 
Structure, Sandler O’Neill & Partners, L.P. Global 
Exchange and Brokerage Conference (June 5, 2014) 
(available on the Commission Web site), citing 
Tuttle, Laura, 2014, ‘‘OTC Trading: Description of 
Non-ATS OTC Trading in National Market System 
Stocks,’’ at 7–8. 

14 15 U.S.C. 78s(b)(3)(A). 
15 17 CFR 240.19b–4(f). 

exchange’s ability to price its 
proprietary market data feed products is 
constrained by actual competition for 
the sale of proprietary market data 
products, the joint product nature of 
exchange platforms, and the existence of 
alternatives to the Exchange’s 
proprietary data (and in this instance, 
the ability of any firm to switch to the 
new distribution format in a time frame 
that eliminates the need to pay these 
fees entirely). 

The Existence of Actual Competition 
The market for proprietary data 

products is currently competitive and 
inherently contestable because there is 
fierce competition for the inputs 
necessary for the creation of proprietary 
data and strict pricing discipline for the 
proprietary products themselves. 
Numerous exchanges compete with one 
another for listings and order flow and 
sales of market data itself, providing 
ample opportunities for entrepreneurs 
who wish to compete in any or all of 
those areas, including producing and 
distributing their own market data. 
Proprietary data products are produced 
and distributed by each individual 
exchange, as well as other entities, in a 
vigorously competitive market. Indeed, 
the U.S. Department of Justice (‘‘DOJ’’) 
(the primary antitrust regulator) has 
expressly acknowledged the aggressive 
actual competition among exchanges, 
including for the sale of proprietary 
market data. In 2011, the DOJ stated that 
exchanges ‘‘compete head to head to 
offer real-time equity data products. 
These data products include the best bid 
and offer of every exchange and 
information on each equity trade, 
including the last sale.’’ 11 

Moreover, competitive markets for 
listings, order flow, executions, and 
transaction reports provide pricing 
discipline for the inputs of proprietary 
data products and therefore constrain 
markets from overpricing proprietary 
market data. Broker-dealers send their 
order flow and transaction reports to 
multiple venues, rather than providing 
them all to a single venue, which in turn 
reinforces this competitive constraint. 
As a 2010 Commission Concept Release 
noted, the ‘‘current market structure can 
be described as dispersed and complex’’ 

with ‘‘trading volume . . . dispersed 
among many highly automated trading 
centers that compete for order flow in 
the same stocks’’ and ‘‘trading centers 
offer[ing] a wide range of services that 
are designed to attract different types of 
market participants with varying trading 
needs.’’ 12 More recently, SEC Chair 
Mary Jo White has noted that 
competition for order flow in exchange- 
listed equities is ‘‘intense’’ and divided 
among many trading venues, including 
exchanges, more than 40 alternative 
trading systems, and more than 250 
broker-dealers.13 

If an exchange succeeds in competing 
for quotations, order flow, and trade 
executions, then it earns trading 
revenues and increases the value of its 
proprietary market data products 
because they will contain greater quote 
and trade information. Conversely, if an 
exchange is less successful in attracting 
quotes, order flow, and trade 
executions, then its market data 
products may be less desirable to 
customers in light of the diminished 
content and data products offered by 
competing venues may become more 
attractive. Thus, competition for 
quotations, order flow, and trade 
executions puts significant pressure on 
an exchange to maintain both execution 
and data fees at reasonable levels. 

In addition, in the case of products 
that are also redistributed through 
market data vendors, such as Bloomberg 
and Thompson Reuters, the vendors 
themselves provide additional price 
discipline for proprietary data products 
because they control the primary means 
of access to certain end users. These 
vendors impose price discipline based 
upon their business models. For 
example, vendors that assess a 
surcharge on data they sell are able to 
refuse to offer proprietary products that 
their end users do not or will not 
purchase in sufficient numbers. Vendors 
will not elect to make available NYSE 

Order Imbalances in the legacy format 
unless their customers request it, and 
customers will not elect to pay the 
proposed fees unless NYSE Order 
Imbalances can provide value in the 
legacy formats by sufficiently increasing 
revenues or reducing costs in the 
customer’s business in a manner that 
will offset the fees. The Exchange has 
provided customers with adequate 
notice that it intends to discontinue 
dissemination of the data feed in the 
legacy format. Therefore, the proposed 
Decommission Extension Fee would 
only be applicable to those customers 
who have a need or desire to continue 
to take the data feed in the legacy format 
beyond the period provided for 
migration to the XDP format. Customers 
who timely migrate to the XDP format 
to receive the data feed would not need 
to receive the data feed in the legacy 
format and therefore would not be 
subject to the Decommission Extension 
Fee at all. All of these factors operate as 
constraints on pricing proprietary data 
products. 

C. Self-Regulatory Organization’s 
Statement on Comments on the 
Proposed Rule Change Received From 
Members, Participants, or Others 

No written comments were solicited 
or received with respect to the proposed 
rule change. 

III. Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Action 

The foregoing rule change has become 
effective pursuant to Section 19(b)(3)(A) 
of the Act 14 and paragraph (f) of Rule 
19b–4 15 thereunder. At any time within 
60 days of the filing of the proposed rule 
change, the Commission summarily may 
temporarily suspend such rule change if 
it appears to the Commission that such 
action is necessary or appropriate in the 
public interest, for the protection of 
investors, or otherwise in furtherance of 
the purposes of the Act. If the 
Commission takes such action, the 
Commission will institute proceedings 
to determine whether the proposed rule 
change should be approved or 
disapproved. 

IV. Solicitation of Comments 

Interested persons are invited to 
submit written data, views, and 
arguments concerning the foregoing, 
including whether the proposed rule 
change is consistent with the Act. 
Comments may be submitted by any of 
the following methods: 
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16 17 CFR 200.30–3(a)(12). 

1 15 U.S.C. 78s(b)(1). 
2 17 CFR 240.19b–4. 
3 See Securities Exchange Act Release No. 78523 

(Aug. 9, 2016), 81 FR 54155 (‘‘Notice’’). 
4 In Amendment No. 1, which amended and 

replaced the proposed rule change in its entirety, 
the Exchange: (1) Described additional 
diversification requirements that would apply to 
the Fund’s holdings in municipal bonds; (2) 
clarified the Fund’s holdings in non-exchange- 
traded investment company securities; and (3) 
corrected certain references to the regular trading 
session of the Exchange. Amendment No. 1 to the 
proposed rule change is available at: https://
www.sec.gov/comments/sr-nysearca-2016-107/ 
nysearca2016107-1.pdf. 

5 15 U.S.C. 78s(b)(2). 
6 See Securities Exchange Act Release No. 78949, 

81 FR 68078 (Oct. 3, 2016). The Commission 
designated November 13, 2016, as the date by 
which the Commission shall either approve or 
disapprove, or institute proceedings to determine 
whether to disapprove, the proposed rule change. 

7 In Amendment No. 2, which amended and 
replaced the proposed rule change, as modified by 
Amendment No. 1 thereto, in its entirety, the 
Exchange: (1) Described additional diversification 
criteria that would apply to the Fund’s holdings in 
municipal bonds; and (2) clarified the Fund’s 

holdings in non-exchange-traded or other 
investment company securities. Amendment No. 2 
to the proposed rule change is available at: https:// 
www.sec.gov/comments/sr-nysearca-2016-107/ 
nysearca2016107.shtml. 

8 A Managed Fund Share is a security that 
represents an interest in an investment company 
registered under the Investment Company Act of 
1940 (15 U.S.C. 80a–1) (‘‘1940 Act’’) organized as 
an open-end investment company or similar entity 
that invests in a portfolio of securities selected by 
its investment adviser consistent with its 
investment objectives and policies. In contrast, an 
open-end investment company that issues 
Investment Company Units, listed and traded on 
the Exchange under NYSE Arca Equities Rule 
5.2(j)(3), seeks to provide investment results that 
correspond generally to the price and yield 
performance of a specific foreign or domestic stock 
index, fixed income securities index or combination 
thereof. 

9 The Securities and Exchange Commission 
(‘‘Commission’’) has approved listing and trading 
on the Exchange of a number of actively managed 
funds under Rule 8.600. See, e.g., Securities 
Exchange Act Release Nos. 69591 (May 16, 2013), 
78 FR 30372 (May 22, 2013) (SR–NYSEArca–2013– 
33) (order approving Exchange listing and trading 
of International Bear ETF); 69061 (March 7, 2013), 
78 FR 15990 (March 13, 2013) (SR–NYSEArca– 
2013–01) (order approving Exchange listing and 
trading of Newfleet Multi-Sector Income ETF). The 
Commission has approved for Exchange listing and 
trading shares of two actively managed funds of the 
PIMCO ETF Trust that principally hold municipal 
bonds. See Securities Exchange Act Release No. 
60981 (November 10, 2009), 74 FR 59594 
(November 18, 2009) (SR–NYSEArca–2009–79) 
(order approving listing and trading of shares of the 
PIMCO Short-Term Municipal Bond Strategy Fund 
and PIMCO Intermediate Municipal Bond Strategy 
Fund). The Commission also has approved listing 
and trading on the Exchange of shares of the SPDR 

Continued 

Electronic Comments 

• Use the Commission’s Internet 
comment form (http://www.sec.gov/ 
rules/sro.shtml); or 

• Send an email to rule-comments@
sec.gov. Please include File Number SR– 
NYSE–2016–73 on the subject line. 

Paper Comments 

• Send paper comments in triplicate 
to Brent J. Fields, Secretary, Securities 
and Exchange Commission, 100 F Street 
NE., Washington, DC 20549–1090. 

All submissions should refer to File 
Number SR–NYSE–2016–73. This file 
number should be included on the 
subject line if email is used. To help the 
Commission process and review your 
comments more efficiently, please use 
only one method. The Commission will 
post all comments on the Commission’s 
Internet Web site (http://www.sec.gov/ 
rules/sro.shtml). Copies of the 
submission, all subsequent 
amendments, all written statements 
with respect to the proposed rule 
change that are filed with the 
Commission, and all written 
communications relating to the 
proposed rule change between the 
Commission and any person, other than 
those that may be withheld from the 
public in accordance with the 
provisions of 5 U.S.C. 552, will be 
available for Web site viewing and 
printing in the Commission’s Public 
Reference Room, 100 F Street NE., 
Washington, DC 20549 on official 
business days between the hours of 
10:00 a.m. and 3:00 p.m. Copies of such 
filing also will be available for 
inspection and copying at the principal 
office of the Exchange. All comments 
received will be posted without change; 
the Commission does not edit personal 
identifying information from 
submissions. You should submit only 
information that you wish to make 
available publicly. All submissions 
should refer to File Number SR–NYSE– 
2016–73, and should be submitted on or 
before December 8, 2016. 

For the Commission, by the Division of 
Trading and Markets, pursuant to delegated 
authority.16 

Brent J. Fields, 
Secretary. 
[FR Doc. 2016–27596 Filed 11–16–16; 8:45 am] 
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SECURITIES AND EXCHANGE 
COMMISSION 

[Release No. 34–79293; File No. SR– 
NYSEArca–2016–107] 

Self-Regulatory Organizations; NYSE 
Arca, Inc.; Notice of Filing of 
Amendment No. 2 to, and Order 
Granting Accelerated Approval of, a 
Proposed Rule Change, as Modified by 
Amendment No. 2 Thereto, Relating To 
Listing and Trading of Shares of 
Cumberland Municipal Bond ETF 
under NYSE Arca Equities Rule 8.600 

DATE: November 10, 2016. 

I. Introduction 

On July 26, 2016, NYSE Arca, Inc. 
filed with the Securities and Exchange 
Commission (‘‘Commission’’), pursuant 
to Section 19(b)(1) of the Securities 
Exchange Act of 1934 (‘‘Act’’) 1 and Rule 
19b–4 thereunder,2 a proposed rule 
change to list and trade shares of the 
Cumberland Municipal Bond ETF 
(‘‘Fund’’) under NYSE Arca Equities 
Rule 8.600. The proposed rule change 
was published for comment in the 
Federal Register on August 15, 2016.3 
On September 15, 2016, the Exchange 
filed Amendment No. 1 to the proposed 
rule change.4 On September 27, 2016, 
pursuant to Section 19(b)(2) of the Act,5 
the Commission designated a longer 
period within which to approve the 
proposed rule change, disapprove the 
proposed rule change, or institute 
proceedings to determine whether to 
disapprove the proposed rule change.6 
On November 8, 2016, the Exchange 
filed Amendment No. 2 to the proposed 
rule change.7 

The Commission has not received any 
comments on the proposed rule change. 
The Commission is publishing this 
notice to solicit comments on 
Amendment No. 2 from interested 
persons and is approving the proposed 
rule change, as modified by Amendment 
No. 2 thereto, on an accelerated basis. 

II. The Exchange’s Description of the 
Proposed Rule Change 

In its filing with the Commission, the 
Exchange included statements 
concerning the purpose of, and basis for, 
the proposed rule change and discussed 
any comments it received on the 
proposed rule change. The Exchange 
has prepared summaries, set forth in 
sections A, B, and C below, of the most 
significant parts of such statements. 

A. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 

1. Purpose 
The Exchange proposes to list and 

trade shares (‘‘Shares’’) of the following 
under NYSE Arca Equities Rule 8.600, 
which governs the listing and trading of 
Managed Fund Shares: 8 Cumberland 
Municipal Bond ETF (the ‘‘Fund’’),9 a 
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Nuveen S&P High Yield Municipal Bond Fund 
under Commentary .02 of NYSE Arca Equities Rule 
5.2(j)(3). See Securities Exchange Act Release 
No.63881 (February 9, 2011), 76 FR 9065 (February 
16, 2011) (SR–NYSEArca–2010–120). 

10 The Trust is registered under the 1940 Act. On 
May 20, 2015, the Trust filed with the Commission 
an amendment to its registration statement on Form 
N–1A under the Securities Act of 1933 (15 U.S.C. 
77a) (‘‘Securities Act’’), and under the 1940 Act 
relating to the Fund (File Nos. 333–187668 and 
811–22819) (‘‘Registration Statement’’). The 
description of the operation of the Trust and the 
Fund herein is based, in part, on the Registration 
Statement. In addition, the Commission has issued 
an order granting certain exemptive relief to the 
Trust under the 1940 Act. See Investment Company 
Act Release No. 30607 (July 23, 2013) (File No. 812– 
14080) (‘‘Exemptive Order’’). This Amendment No. 
2 to SR–NYSEArca–2016–107 replaces SR– 
NYSEArca–2016–107 as originally filed and 
Amendment No. 1 thereto and supersedes such 
filings in their entirety. 

11 An investment adviser to an open-end fund is 
required to be registered under the Investment 
Advisers Act of 1940 (the ‘‘Advisers Act’’). As a 
result, the Adviser and Sub-Adviser and their 
related personnel are subject to the provisions of 
Rule 204A–1 under the Advisers Act relating to 
codes of ethics. This Rule requires investment 
advisers to adopt a code of ethics that reflects the 
fiduciary nature of the relationship to clients as 
well as compliance with other applicable securities 
laws. Accordingly, procedures designed to prevent 
the communication and misuse of non-public 
information by an investment adviser must be 
consistent with Rule 204A–1 under the Advisers 
Act. In addition, Rule 206(4)–7 under the Advisers 
Act makes it unlawful for an investment adviser to 
provide investment advice to clients unless such 
investment adviser has (i) adopted and 
implemented written policies and procedures 
reasonably designed to prevent violation, by the 
investment adviser and its supervised persons, of 
the Advisers Act and the Commission rules adopted 
thereunder; (ii) implemented, at a minimum, an 
annual review regarding the adequacy of the 
policies and procedures established pursuant to 
subparagraph (i) above and the effectiveness of their 
implementation; and (iii) designated an individual 

(who is a supervised person) responsible for 
administering the policies and procedures adopted 
under subparagraph (i) above. 

12 The term ‘‘normal market conditions’’ is 
defined in NYSE Arca Equities Rule 8.600(c)(5). 

13 Duration measures the interest rate sensitivity 
of a debt security by assessing and weighting the 
present value of the security’s payment pattern. 
Generally, the longer the maturity, the greater the 
duration and, therefore, the greater effect interest 
rate changes have on the price of the security. 

14 The Fund’s investments in Municipal Bonds 
will include investments in state and local (e.g., 
county, city, town) Municipal Bonds relating to 
such sectors as the following: Dedicated tax; public 
power; tax increment; toll road; port revenue; 
airport revenue; water revenue; sewer revenue; 
higher education (colleges and universities); 
wastewater revenue; school districts; sales tax 
revenue; and pre-refunded bonds. 

series of the ETFis Series Trust I 
(‘‘Trust’’).10 

The investment adviser to the Fund 
will be Virtus ETF Advisers LLC (the 
‘‘Adviser’’). The Fund’s sub-adviser will 
be Cumberland Advisors Inc. (‘‘Sub- 
Adviser’’). Virtus ETF Solutions LLC 
will serve as the Fund’s operational 
administrator. ETF Distributors LLC will 
serve as the distributor (the 
‘‘Distributor’’) of Fund Shares on an 
agency basis. The Bank of New York 
Mellon (the ‘‘Administrator’’) will serve 
as the administrator, custodian, transfer 
agent and fund accounting agent for the 
Fund. 

Commentary .06 to Rule 8.600 
provides that, if the investment adviser 
to the investment company issuing 
Managed Fund Shares is affiliated with 
a broker-dealer, such investment adviser 
shall erect a ‘‘fire wall’’ between the 
investment adviser and the broker- 
dealer with respect to access to 
information concerning the composition 
and/or changes to such investment 
company portfolio.11 In addition, 

Commentary .06 further requires that 
personnel who make decisions on the 
open-end fund’s portfolio composition 
must be subject to procedures designed 
to prevent the use and dissemination of 
material nonpublic information 
regarding the open-end fund’s portfolio. 
The Adviser and Sub-Adviser are not 
registered as broker-dealers. The 
Adviser (but not the Sub-Adviser) is 
affiliated with one or more broker- 
dealers and the Adviser has 
implemented and will maintain a fire 
wall with respect to each such broker- 
dealer affiliate regarding access to 
information concerning the composition 
and/or changes to the portfolio. In the 
event (a) the Adviser or Sub-Adviser 
become registered broker-dealers or 
newly affiliated with a broker-dealer, or 
(b) any new adviser or sub-adviser is a 
registered broker-dealer or becomes 
affiliated with a broker-dealer, it will 
implement a fire wall with respect to its 
relevant personnel or its broker-dealer 
affiliate regarding access to information 
concerning the composition and/or 
changes to the portfolio, and will be 
subject to procedures designed to 
prevent the use and dissemination of 
material non-public information 
regarding such portfolio. 

Description of the Fund 

Principal Investments 
According to the Registration 

Statement, the Fund will seek to 
provide a competitive level of current 
income exempt from federal income tax, 
while preserving capital. The Fund, 
under normal market conditions,12 will 
invest at least eighty percent (80%) of 
the Fund’s net assets in debt securities 
whose interest is, in the opinion of bond 
counsel for the issuer at the time of 
issuance, exempt from U.S. federal 
income tax (‘‘Municipal Bonds’’). The 
Sub-Adviser will invest the Fund’s 
assets using a barbell strategy, which 
means that the Sub-Adviser will 
overweight the Fund’s investments in 
Municipal Bonds with maturities on the 
short and long ends of the fixed income 
yield curve, while underweighting 
exposure to Municipal Bonds with 
intermediate maturities. 

According to the Registration 
Statement, Municipal Bonds in which 
the Fund may invest include one or 
more of the following: 

• General obligation bonds, which are 
typically backed by the full faith, credit, 
and taxing power of the issuer; 

• revenue bonds, which are typically 
secured by revenues generated by the 
issuer; 

• discount bonds, which may be 
originally issued at a discount to par 
value or sold at market price below par 
value; 

• premium bonds, which are sold at 
a premium to par value; 

• zero coupon bonds, which are 
issued at an original issue discount, 
with the full value, including accrued 
interest, paid at maturity; and 

• private activity bonds, which are 
typically issued by or on behalf of local 
or state government for the purpose of 
financing the project of a private user. 

The Fund will have no target duration 
for its investment portfolio, and the 
Sub-Adviser may target a shorter or 
longer average portfolio duration based 
on the Sub-Adviser’s forecast of interest 
rates and view of fixed-income markets 
generally.13 The Sub-Adviser will 
generally apply a heavier weight toward 
Municipal Bonds with shorter 
maturities during periods of high 
interest rates and longer maturities 
during periods of lower interest rates. At 
least 80% of the weight of the Fund’s 
assets will be in Municipal Bonds with 
a modified duration of 15 years or less. 

With respect to credit quality, under 
normal market conditions, at least 90% 
of the Fund’s assets invested in 
Municipal Bonds will be in Municipal 
Bonds rated ‘‘A’’ or better by at least one 
major credit rating agency or, if unrated, 
deemed to be of comparable quality in 
the Adviser’s opinion. From time to 
time, the Fund may concentrate in 
particular sectors; however, the Fund’s 
investments will be diversified among a 
minimum of ten distinct Municipal 
Bond sectors.14 In addition, the Fund 
will limit its investments in Municipal 
Bonds in any single sector to 25% of the 
Fund’s assets. The Fund may sell 
investments for a variety of reasons, 
such as to adjust the portfolio’s average 
maturity, duration, or overall credit 
quality, or to shift assets into and out of 
higher-yielding or lower-yielding 
securities or certain sectors. 

Under normal market conditions, 
each Municipal Bond held by the Fund 
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15 For purposes of this restriction, each state and 
each separate political subdivision, agency, 
authority, or instrumentality of such state, each 
multi-state agency or authority, and each guarantor, 
if any, will be treated as separate issuers of 
Municipal Bonds. 

16 The ETFs in which the Fund may invest will 
be registered under the 1940 Act and include 
Investment Company Units (as described in NYSE 
Arca Equities Rule 5.2(j)(3)); Portfolio Depositary 
Receipts (as described in NYSE Arca Equities Rule 
8.100); and Managed Fund Shares (as described in 
NYSE Arca Equities Rule 8.600). Such ETFs all will 
be listed and traded in the U.S. on registered 
exchanges. 

17 With respect to its exchange-traded equity 
securities investments, the Fund will normally 
invest in equity securities that are listed and traded 
on a U.S. exchange or in markets that are members 
of the Intermarket Surveillance Group (‘‘ISG’’) or 
parties to a comprehensive surveillance sharing 
agreement with the Exchange. In any case, not more 
than 10% of the net assets of the Fund in the 

aggregate invested in equity securities (except for 
money market funds) will consist of equity 
securities whose principal market is not a member 
of ISG or a market with which the Exchange does 
not have a comprehensive surveillance sharing 
agreement. See note 34, infra. 

18 The criteria in note 16 above also will apply 
to exchange-traded convertible preferred stocks and 
exchange-traded stocks into which convertible 
bonds may be converted. 

19 Banker’s acceptances are time drafts drawn on 
and ‘‘accepted’’ by a bank. When a bank ‘‘accepts’’ 
such a time draft, it assumes liability for its 
payment. When the Fund acquires a banker’s 
acceptance, the bank that ‘‘accepted’’ the time draft 
is liable for payment of interest and principal when 
due. The banker’s acceptance carries the full faith 
and credit of such bank. 

20 A certificate of deposit is an unsecured, interest 
bearing debt obligation of a bank. 

21 Commercial paper is an unsecured, short-term 
debt obligation of a bank, corporation, or other 
borrower. Commercial paper maturity generally 
ranges from two to 270 days and is usually sold on 
a discounted basis rather than as an interest-bearing 
instrument. The Fund will invest directly in 
commercial paper only if it is rated in one of the 
top two rating categories by Moody’s, S&P or Fitch 
or, if not rated, is of equivalent quality in the 
Adviser’s opinion. Commercial paper may include 
master notes of the same quality. Master notes are 
unsecured obligations which are redeemable upon 
demand of the holder and which permit the 
investment of fluctuating amounts at varying rates 
of interest. 

22 Master notes may be acquired by the Fund 
through the master note program of the Fund’s 
custodian bank. 

23 15 U.S.C. 80a–12(d)(1)(E), (F) and (G). 
24 The Commission has stated that long-standing 

Commission guidelines have required open-end 
funds to hold no more than 15% of their net assets 
in illiquid securities and other illiquid assets. See 
Investment Company Act Release No. 28193 (March 
11, 2008), 73 FR 14618 (March 18, 2008), footnote 
34. See also, Investment Company Act Release No. 
5847 (October 21, 1969), 35 FR 19989 (December 
31, 1970) (Statement Regarding ‘‘Restricted 
Securities’’); Investment Company Act Release No. 
18612 (March 12, 1992), 57 FR 9828 (March 20, 
1992) (Revisions of Guidelines to Form N–1A). A 

Continued 

must be a constituent of a deal where 
the deal’s original offering amount was 
at least $100 million. The Fund will 
hold a minimum of 75 different 
Municipal Bonds. No Municipal Bond 
held by the Fund will exceed 4% of the 
weight of the Fund’s portfolio and no 
single Municipal Bond issuer will 
account for more than 10% of the 
weight of the Fund’s portfolio. The 
Fund will hold Municipal Bonds of a 
minimum of 40 non-affiliated issuers 
diversified among issuers in at least 20 
different states, with no more than 30% 
of the Fund’s assets comprised of 
Municipal Bonds that provide exposure 
to any single state.15 

According to the Registration 
Statement, under normal market 
conditions, at least 80% of the Fund’s 
income will be exempt from federal 
income taxes. However, a significant 
portion of the Fund’s income could be 
derived from securities subject to the 
alternative minimum tax. 

Other Investments 
While the Fund, under normal market 

conditions, will invest at least eighty 
percent (80%) of its assets in Municipal 
Bonds, as described above, the Fund 
may invest its remaining assets in other 
assets and financial instruments, as 
described below. 

The Fund may invest in equity 
securities, both directly and indirectly 
through investment in shares of 
exchange-traded funds (‘‘ETFs’’),16 
money market funds, and other types of 
securities and instruments described 
below. The equity portion of the Fund’s 
portfolio may include common stocks 
traded on securities exchanges or in the 
over-the-counter (‘‘OTC’’) market. In 
addition to common stocks, the equity 
portion of the Fund’s portfolio may also 
include exchange-traded and OTC 
preferred stocks, and exchange-traded 
and OTC warrants.17 

The Fund may purchase taxable 
municipal bonds when the Sub-Adviser 
believes they offer opportunities for the 
Fund, or variable rate demand notes 
(VRDNs) that pay interest monthly or 
quarterly based on a floating rate that is 
reset daily or weekly based on an index 
of short-term municipal rates. 

The Fund may invest in exchange- 
traded and OTC securities convertible 
into common stock. Such securities are 
the following: Convertible bonds and 
convertible preferred stocks.18 

The Fund may invest directly and 
indirectly in cash equivalents, namely, 
money market instruments that are the 
following: U.S. Government obligations 
or corporate debt obligations (including 
those subject to repurchase agreements); 
banker’s acceptances 19 and certificates 
of deposit 20 of domestic branches of 
banks, commercial paper,21 and master 
notes.22 

In order to maintain sufficient 
liquidity, to implement investment 
strategies or for temporary defensive 
purposes, the Fund may invest a 
significant portion of its assets in shares 
of one or more money market funds. 
Generally, money market mutual funds 
are registered investment companies 
that seek to earn income consistent with 
the preservation of capital and 
maintenance of liquidity by investing 
primarily in high quality money market 
instruments. 

The Fund may invest in compliance 
with Section 12(d)(1)(E), (F) and (G) of 
the 1940 Act and the rules thereunder.23 

The Fund may write U.S. exchange- 
traded call and put options on 
securities, ETFs or security indexes to 
seek income or may purchase or write 
U.S. exchange-traded put or call options 
for hedging purposes. 

The Fund may purchase securities on 
a when-issued basis or for settlement at 
a future date (forward commitment) if 
the Fund holds sufficient liquid assets 
to meet the purchase price. 

Additionally, the Trust, on behalf of 
the Fund, has claimed an exclusion 
from the definition of the term 
‘‘commodity pool operator’’ pursuant to 
Rule 4.5 under the Commodity 
Exchange Act, as amended (the ‘‘CEA’’). 
Therefore, the Fund is not subject to 
regulation or registration as a 
commodity pool operator under the 
CEA. 

Investment Restrictions 

The Fund may, from time to time, 
take temporary defensive positions that 
are inconsistent with its principal 
investment strategies in an attempt to 
respond to adverse market, economic, 
political or other conditions. In such 
circumstances, the Fund may also hold 
up to 100% of its portfolio in cash and 
cash equivalent positions. 

The Fund may hold up to an aggregate 
amount of 15% of its net assets in 
illiquid assets (calculated at the time of 
investment), consistent with 
Commission guidance. The Fund will 
monitor its portfolio liquidity on an 
ongoing basis to determine whether, in 
light of current circumstances, an 
adequate level of liquidity is being 
maintained, and will consider taking 
appropriate steps in order to maintain 
adequate liquidity if, through a change 
in values, net assets, or other 
circumstances, more than 15% of the 
Fund’s net assets are held in illiquid 
assets. Illiquid assets include securities 
subject to contractual or other 
restrictions on resale and other 
instruments that lack readily available 
markets as determined in accordance 
with Commission staff guidance.24 
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fund’s portfolio security is illiquid if it cannot be 
disposed of in the ordinary course of business 
within seven days at approximately the value 
ascribed to it by the fund. See Investment Company 
Act Release No. 14983 (March 12, 1986), 51 FR 
9773 (March 21, 1986) (adopting amendments to 
Rule 2a–7 under the 1940 Act); Investment 
Company Act Release No. 17452 (April 23, 1990), 
55 FR 17933 (April 30, 1990) (adopting Rule 144A 
under the 1933 Act). 

25 26 U.S.C. 851. 

The Fund will seek to qualify for 
treatment as a regulated investment 
company under the Internal Revenue 
Code of 1986.25 

The Fund’s investments will be 
consistent with its investment objective 
and will not be used to provide multiple 
returns of a benchmark or to produce 
leveraged returns. 

Creation and Redemption of Shares 
According to the Registration 

Statement, the Trust will issue and sell 
Shares of the Fund only in ‘‘Creation 
Units’’ on a continuous basis through 
the Distributor, at their net asset value 
(‘‘NAV’’) next determined after receipt, 
on any business day, for an order 
received in proper form. All orders to 
create Creation Units must be placed for 
one or more Creation Unit size 
aggregations of Shares (50,000 Shares 
per Creation Unit). The Creation Unit 
size is subject to change. Cash creations 
will be the default mechanism for 
creation of Shares. 

However, the Fund will retain the 
ability to utilize an in-kind mechanism 
for creation of Shares, upon approval of 
the Distributor. In such case, the 
consideration for purchase of a Creation 
Unit of the Fund generally will consist 
of an in-kind deposit of ‘‘Deposit 
Securities’’ for each Creation Unit 
constituting a substantial replication, or 
a representation, of the securities 
included in the Fund’s portfolio and a 
‘‘Cash Component’’ computed as 
described below. Together, the Deposit 
Securities and the Cash Component 
constitute the ‘‘Fund Deposit’’, which 
represents the minimum initial and 
subsequent investment amount for a 
Creation Unit of the Fund. The Cash 
Component is an amount equal to the 
difference between the NAV of the 
Shares (per Creation Unit) and the 
market value of the Deposit Securities. 
If the Cash Component is a positive 
number (i.e., the NAV per Creation Unit 
exceeds the market value of the Deposit 
Securities), the Cash Component will be 
such positive amount. If the Cash 
Component is a negative number (i.e., 
the NAV per Creation Unit is less than 
the market value of the Deposit 
Securities), the Cash Component will be 
such negative amount, and the creator 
will be entitled to receive cash from the 

Fund in an amount equal to the Cash 
Component. The Cash Component 
serves the function of compensating for 
any differences between the NAV per 
Creation Unit and the market value of 
the Deposit Securities. 

The Administrator, through the 
National Securities Clearing Corporation 
(‘‘NSCC’’), will make available on each 
business day, immediately prior to the 
opening of business on the Exchange 
(currently 9:30 a.m., Eastern Time), the 
list of the names and the required 
number of Shares of each Deposit 
Security to be included in the current 
Fund Deposit (based on information at 
the end of the previous business day) for 
the Fund. Such Fund Deposit will be 
applicable, subject to any adjustments 
as described below, in order to effect 
creations of Creation Units of the Fund 
until such time as the next-announced 
composition of the Deposit Securities is 
made available. 

The identity and number of Shares of 
the Deposit Securities required for the 
Fund Deposit for the Fund will change 
as rebalancing adjustments and 
corporate action events occur from time 
to time. In addition, the Trust reserves 
the right to permit or require the 
substitution of an amount of cash—i.e., 
a ‘‘cash in lieu’’ amount—to be added to 
the Cash Component to replace any 
Deposit Security that may not be 
available in sufficient quantity for 
delivery, that may not be eligible for 
transfer or that may not be eligible for 
trading by an ‘‘Authorized Participant’’ 
(as described below) or the investor for 
which it is acting. 

In addition to the list of names and 
numbers of securities constituting the 
current Deposit Securities of the Fund 
Deposit, the Administrator, through 
NSCC, also will make available on each 
business day the estimated Cash 
Component, effective through and 
including the previous business day, per 
outstanding Creation Unit of the Fund. 

Procedures for Creation of Creation 
Units 

To be eligible to place orders to create 
a Creation Unit of the Fund, an entity 
must be (i) a ‘‘Participating Party’’, i.e., 
a broker-dealer or other participant in 
the clearing process through the 
Continuous Net Settlement System of 
NSCC (the ‘‘Clearing Process’’) or a 
clearing agency that is registered with 
the Commission, or (ii) a Depositary 
Trust Company (‘‘DTC’’) Participant 
and, in each case, must have executed 
an agreement with the Trust, the 
Distributor and the Administrator with 
respect to creations and redemptions of 
Creation Units (‘‘Participant 
Agreement’’). A Participating Party and 

DTC Participant are collectively referred 
to as an ‘‘Authorized Participant’’. 

All orders to create Creation Units 
must be received by the Distributor no 
later than the close of the Core Trading 
Session on the Exchange (ordinarily 
4:00 p.m., Eastern Time), in each case 
on the date such order is placed in order 
for the creation of Creation Units to be 
effected based on the NAV of Shares of 
the Fund as next determined on such 
date after receipt of the order in proper 
form. 

Redemption of Creation Units 
Shares may be redeemed only in 

Creation Units at their NAV next 
determined after receipt of a redemption 
request in proper form by the 
Distributor and the Fund through the 
Administrator and only on a business 
day. Cash redemptions will be the 
default mechanism for redemptions of 
Shares. 

However, the Fund will retain the 
ability to utilize an in-kind mechanism 
for redemption of Shares, upon approval 
of the Distributor. In such case, the 
redemption proceeds for a Creation Unit 
generally consist of Deposit Securities, 
as announced by the Administrator on 
the business day of the request for 
redemption received in proper form, 
plus cash in an amount equal to the 
difference between the NAV of the 
Shares being redeemed, as next 
determined after a receipt of a request 
in proper form, and the value of the 
Deposit Securities (the ‘‘Cash 
Redemption Amount’’), less a 
redemption transaction fee. In the event 
that the Deposit Securities have a value 
greater than the NAV of the Shares, a 
compensating cash payment equal to the 
differential is required to be made by or 
through an Authorized Participant by 
the redeeming shareholder. 

With respect to the Fund, the 
Administrator, through NSCC, will 
make available immediately prior to the 
opening of business on the Exchange 
(currently 9:30 a.m., Eastern Time) on 
each business day, the Deposit 
Securities that will be applicable 
(subject to possible amendment or 
correction) to redemption requests 
received in proper form on that day. 
Deposit Securities received on 
redemption may not be identical to 
Deposit Securities which are applicable 
to creations of Creation Units. 

If it is not possible to effect deliveries 
of the Deposit Securities, the Trust may 
in its discretion exercise its option to 
redeem such shares in cash, and the 
redeeming beneficial owner will be 
required to receive its redemption 
proceeds in cash. In addition, an 
investor may request a redemption in 
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26 The Adviser represents that, to the extent the 
Trust effects the creation or redemption of Shares 
in cash, such transactions will be effected in the 
same manner for all Authorized Participants. 

27 The Bid/Ask Price of the Fund’s Shares will be 
determined using the mid-point of the highest bid 
and the lowest offer on the Exchange as of the time 
of calculation of the Fund’s NAV. The records 
relating to Bid/Ask Prices will be retained by the 
Fund and its service providers. 

28 Under accounting procedures followed by the 
Fund, trades made on the prior business day (‘‘T’’) 
will be booked and reflected in NAV on the current 
business day (‘‘T+1’’). Accordingly, the Fund will 
be able to disclose at the beginning of the business 

Continued 

cash which the Fund may, in its sole 
discretion, permit.26 In either case, the 
investor will receive a cash payment 
equal to the NAV of its Shares based on 
the NAV of Shares of the Fund next 
determined after the redemption request 
is received in proper form (minus a 
redemption transaction fee and 
additional charge for requested cash 
redemptions, to offset the Trust’s 
brokerage and other transaction costs 
associated with the disposition of 
Deposit Securities). 

The right of redemption may be 
suspended or the date of payment 
postponed with respect to the Fund (1) 
for any period during which the 
Exchange is closed (other than 
customary weekend and holiday 
closings); (2) for any period during 
which trading on the Exchange is 
suspended or restricted; (3) for any 
period during which an emergency 
exists as a result of which disposal of 
the Shares of the Fund or determination 
of the Shares’ NAV is not reasonably 
practicable; or (4) in such other 
circumstance as is permitted by the 
Commission. 

Net Asset Value 

The NAV per Share for the Fund will 
be computed by dividing the value of 
the net assets of the Fund (i.e., the value 
of its total assets less total liabilities) by 
the total number of Shares outstanding, 
rounded to the nearest cent. Expenses 
and fees, including the management fee, 
will be accrued daily and taken into 
account for purposes of determining 
NAV. The NAV of the Fund will be 
determined as of the close of the Core 
Trading Session on the Exchange 
(ordinarily 4:00 p.m., Eastern Time) on 
each day that the Exchange is open. Any 
assets or liabilities denominated in 
currencies other than the U.S. dollar 
will be converted into U.S. dollars at the 
current market rates on the date of 
valuation as quoted by one or more 
sources. 

The pricing and valuation of portfolio 
securities will be determined in good 
faith in accordance with procedures 
approved by, and under the direction of, 
the Trust’s Board of Trustees (‘‘Board’’). 
In determining the value of the Fund’s 
assets, equity securities will be 
generally valued at market using 
quotations from the primary market in 
which they are traded. Debt securities 
(other than short-term investments) will 
be valued on the basis of broker quotes 
or valuations provided by a pricing 

service, which in determining value will 
utilize information regarding recent 
sales, market transactions in comparable 
securities, quotations from dealers, and 
various relationships between 
securities. Other assets, such as accrued 
interest, accrued dividends and cash 
also will be included in determining the 
NAV. The Fund normally will use third 
party pricing services to obtain portfolio 
security prices. 

Municipal Bonds, money market 
instruments, convertible bonds, taxable 
municipal bonds, and VRDNs will 
generally be valued at bid prices 
received from independent pricing 
services as of the announced closing 
time for trading in fixed-income 
instruments in the respective market. 

Exchange-traded equity securities, 
including common stocks, ETFs, 
preferred stocks, convertible preferred 
stocks and warrants, will be valued at 
market value, which will generally be 
determined using the last reported 
official closing or last trading price on 
the exchange or market on which the 
security is primarily traded at the time 
of valuation or, if no sale has occurred, 
at the last quoted bid price on the 
primary market or exchange on which 
they are traded. If market prices are 
unavailable or the Fund believes that 
they are unreliable, or when the value 
of a security has been materially 
affected by events occurring after the 
relevant market closes, the Fund will 
price those securities at fair value as 
determined in good faith using methods 
approved by the Trust’s Board. 

Equity securities traded in the OTC 
market, including common stocks, 
preferred stocks, and warrants, will be 
valued at the last reported sale price on 
the valuation date. OTC traded 
convertible preferred stocks will be 
valued based on price quotations 
obtained from a broker-dealer who 
makes markets in such securities or 
other equivalent indications of value 
provided by a third-party pricing 
service. Securities of money market 
funds will be valued at NAV. 

Option contracts will be valued at 
their most recent sale price on the 
applicable exchange. If no such sales are 
reported, these contracts will be valued 
at their most recent bid price. 

To the extent the assets of the Fund 
are invested in other open-end 
investment companies that are 
registered under the 1940 Act, the 
Fund’s NAV will be calculated based 
upon the NAVs reported by such 
registered open-end investment 
companies. 

Securities and assets for which market 
quotations are not readily available or 
which cannot be accurately valued 

using the Fund’s normal pricing 
procedures will be valued by the Trust’s 
Fair Value Pricing Committee at fair 
value as determined in good faith under 
policies approved by the Board. Fair 
value pricing may be used, for example, 
in situations where (i) portfolio 
securities, such as securities with small 
capitalizations, are so thinly traded that 
there have been no transactions for that 
security over an extended period of 
time; (ii) an event occurs after the close 
of the exchange on which a portfolio 
security is principally traded that is 
likely to change the value of the 
portfolio security prior to the Fund’s 
NAV calculation; (iii) the exchange on 
which the portfolio security is 
principally traded closes early; or (iv) 
trading of the particular portfolio 
security is halted during the day and 
does not resume prior to the Fund’s 
NAV calculation. The Board will 
monitor and evaluate the Fund’s use of 
fair value pricing, and periodically 
reviews the results of any fair valuation 
under the Trust’s policies. 

Availability of Information 
The Fund’s Web site 

(www.cumberetfs.com), which will be 
publicly available prior to the public 
offering of Shares, will include a form 
of the prospectus for the Fund that may 
be downloaded. The Fund’s Web site 
will include additional quantitative 
information updated on a daily basis, 
including, for the Fund, (1) daily trading 
volume, the prior business day’s 
reported closing price, NAV and mid- 
point of the bid/ask spread at the time 
of calculation of such NAV (the ‘‘Bid/ 
Ask Price’’),27 and a calculation of the 
premium and discount of the Bid/Ask 
Price against the NAV, and (2) data in 
chart format displaying the frequency 
distribution of discounts and premiums 
of the daily Bid/Ask Price against the 
NAV, within appropriate ranges, for 
each of the four previous calendar 
quarters. On each business day, before 
commencement of trading in Shares in 
the Core Trading Session on the 
Exchange (ordinarily 9:30 a.m., Eastern 
Time), the Fund’s Web site will disclose 
the Disclosed Portfolio that will form 
the basis for the Fund’s calculation of 
NAV at the end of the business day.28 
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day the portfolio that will form the basis for the 
NAV calculation at the end of the business day. 

29 Currently, it is the Exchange’s understanding 
that several major market data vendors display and/ 
or make widely available IIVs taken from CTA or 
other data feeds. 

30 See NYSE Arca Equities Rule 7.12, 
Commentary .04. 

The Fund will disclose on the Fund’s 
Web site the following information 
regarding each portfolio holding, as 
applicable to the type of holding: Ticker 
symbol, CUSIP number or other 
identifier, if any; a description of the 
holding (including the type of holding); 
the identity of the security, index or 
other asset or instrument underlying the 
holding, if any; for options, the option 
strike price; quantity held (as measured 
by, for example, par value, notional 
value or number of shares, contracts or 
units); maturity date, if any; coupon 
rate, if any; effective date, if any; market 
value of the holding; and the percentage 
weighting of the holding in the Fund’s 
portfolio. The Web site information will 
be publicly available at no charge. 

In addition, a basket composition file, 
which includes the security names and 
share quantities, if applicable, required 
to be delivered in exchange for the 
Fund’s Shares, together with estimates 
and actual cash components, will be 
publicly disseminated daily prior to the 
opening of the Exchange via the NSCC. 
The basket represents one Creation Unit 
of the Fund. The NAV of Shares of the 
Fund will normally be determined as of 
the close of the Core Trading Session on 
the Exchange (ordinarily 4:00 p.m., 
Eastern Time) on each business day. 
Authorized Participants may refer to the 
basket composition file for information 
regarding securities and financial 
instruments that may comprise the 
Fund’s basket on a given day. 

The approximate value of the Fund’s 
investments on a per-Share basis, the 
Indicative Intra-Day Value (‘‘IIV’’), will 
be disseminated every 15 seconds 
during the Exchange Core Trading 
Session (ordinarily 9:30 a.m. to 4:00 
p.m., Eastern Time). The IIV should not 
be viewed as a ‘‘real-time’’ update of 
NAV because the IIV will be calculated 
by an independent third party and may 
not be calculated in the exact same 
manner as NAV, which will be 
computed daily. 

The IIV for the Fund will be 
calculated by dividing the ‘‘Estimated 
Fund Value’’ as of the time of the 
calculation by the total number of 
outstanding Shares. ‘‘Estimated Fund 
Value’’ is the sum of the estimated 
amount of cash held in the Fund’s 
portfolio, the estimated amount of 
accrued interest owing to the Fund and 
the estimated value of the securities 
held in the Fund’s portfolio, minus the 
estimated amount of the Fund’s 
liabilities. The IIV will be calculated 
based on the same portfolio holdings 
disclosed on the Fund’s Web site. In 

determining the estimated value for 
each of the component securities, the 
IIV will use last sale, market prices or 
other methods that would be considered 
appropriate for pricing securities held 
by registered investment companies. 

Investors can also obtain the Trust’s 
Statement of Additional Information 
(‘‘SAI’’), the Fund’s shareholder reports, 
and its Form N–CSR and Form N–SAR, 
filed twice a year. The Trust’s SAI and 
Shareholder Reports will be available 
free upon request from the Trust, and 
those documents and the Form N–CSR 
and Form N–SAR may be viewed on- 
screen or downloaded from the 
Commission’s Web site at www.sec.gov. 
Information regarding market price and 
trading volume of the Shares will be 
continually available on a real-time 
basis throughout the day on brokers’ 
computer screens and other electronic 
services. Information regarding the 
previous day’s closing price and trading 
volume information for the Shares will 
be published daily in the financial 
section of newspapers. 

Quotation and last sale information 
for the Shares and the underlying U.S. 
exchange-traded equity securities will 
be available via the Consolidated Tape 
Association (‘‘CTA’’) high-speed line, 
and from the national securities 
exchange on which they are listed. Price 
information regarding non-U.S. 
exchange-traded equity securities held 
by the Fund will be available from the 
exchanges trading such assets. 

Quotation information from brokers 
and dealers or pricing services will be 
available for Municipal Bonds, taxable 
municipal bonds, convertible bonds, 
OTC traded convertible preferred stocks, 
corporate debt obligations, VRDNs, and 
cash equivalents. Price information for 
money market funds will be available 
from the applicable investment 
company’s Web site and from market 
data vendors. Intra-day and closing 
price information for OTC equity 
securities will be available from major 
market data vendors. Pricing 
information regarding each asset class in 
which the Fund will invest will 
generally be available through 
nationally recognized data service 
providers through subscription 
agreements. Quotation and last sale 
information for exchange-traded options 
will be available via the Options Price 
Reporting Authority and from the 
applicable U.S. options exchange. In 
addition, the IIV, (which is the Portfolio 
Indicative Value, as defined in NYSE 
Arca Equities Rule 8.600(c)(3)), will be 
widely disseminated at least every 15 
seconds during the Core Trading 
Session by one or more major market 

data vendors.29 The dissemination of 
the IIV, together with the Disclosed 
Portfolio, will allow investors to 
determine the value of the underlying 
portfolio of the Fund on a daily basis 
and will provide a close estimate of that 
value throughout the trading day. 

Trading Halts 
With respect to trading halts, the 

Exchange may consider all relevant 
factors in exercising its discretion to 
halt or suspend trading in the Shares of 
the Fund.30 Trading in Shares of the 
Fund will be halted if the circuit breaker 
parameters in NYSE Arca Equities Rule 
7.12 have been reached. Trading also 
may be halted because of market 
conditions or for reasons that, in the 
view of the Exchange, make trading in 
the Shares inadvisable. These may 
include: (1) The extent to which trading 
is not occurring in the securities and/or 
the financial instruments comprising 
the Disclosed Portfolio of the Fund; or 
(2) whether other unusual conditions or 
circumstances detrimental to the 
maintenance of a fair and orderly 
market are present. Trading in the 
Shares will be subject to NYSE Arca 
Equities Rule 8.600(d)(2)(D), which sets 
forth circumstances under which Shares 
of the Fund may be halted. 

Trading Rules 
The Exchange deems the Shares to be 

equity securities, thus rendering trading 
in the Shares subject to the Exchange’s 
existing rules governing the trading of 
equity securities. Shares will trade on 
the NYSE Arca Marketplace from 4 a.m. 
to 8 p.m., Eastern Time in accordance 
with NYSE Arca Equities Rule 7.34 
(Opening, Core, and Late Trading 
Sessions). The Exchange has 
appropriate rules to facilitate 
transactions in the Shares during all 
trading sessions. As provided in NYSE 
Arca Equities Rule 7.6, Commentary .03, 
the minimum price variation (‘‘MPV’’) 
for quoting and entry of orders in equity 
securities traded on the NYSE Arca 
Marketplace is $0.01, with the exception 
of securities that are priced less than 
$1.00 for which the MPV for order entry 
is $0.0001. 

The Shares will conform to the initial 
and continued listing criteria under 
NYSE Arca Equities Rule 8.600. 
Consistent with NYSE Arca Equities 
Rule 8.600(d)(2)(B)(ii), the Adviser will 
implement and maintain, or be subject 
to, procedures designed to prevent the 
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31 17 CFR 240.10A–3. 
32 The term ‘‘Disclosed Portfolio’’ is defined in 

NYSE Arca Equities Rule 8.600(c)(2). 
33 FINRA surveils trading on the Exchange 

pursuant to a regulatory services agreement. The 
Exchange is responsible for FINRA’s performance 
under this regulatory services agreement. 

34 For a list of the current members of ISG, see 
www.isgportal.org. The Exchange notes that not all 
components of the Disclosed Portfolio may trade on 
markets that are members of ISG or with which the 
Exchange has in place a comprehensive 
surveillance sharing agreement. 35 15 U.S.C. 78f(b)(5). 

use and dissemination of material non- 
public information regarding the actual 
components of the Fund’s portfolio. The 
Exchange represents that, for initial 
and/or continued listing, the Fund will 
be in compliance with Rule 10A–3 31 
under the Act, as provided by NYSE 
Arca Equities Rule 5.3. A minimum of 
100,000 Shares will be outstanding at 
the commencement of trading on the 
Exchange. The Exchange will obtain a 
representation from the issuer of the 
Shares that the NAV per Share will be 
calculated daily and that the NAV and 
the Disclosed Portfolio 32 as defined in 
NYSE Arca Equities Rule 8.600(c)(2) 
will be made available to all market 
participants at the same time. The 
Fund’s investments will be consistent 
with the Fund’s investment objective 
and will not be used to enhance 
leverage. 

Surveillance 
The Exchange represents that trading 

in the Shares will be subject to the 
existing trading surveillances, 
administered by the Financial Industry 
Regulatory Authority (‘‘FINRA’’) on 
behalf of the Exchange, or by regulatory 
staff of the Exchange, which are 
designed to detect violations of 
Exchange rules and applicable federal 
securities laws. The Exchange 
represents that these procedures are 
adequate to properly monitor Exchange 
trading of the Shares in all trading 
sessions and to deter and detect 
violations of Exchange rules and federal 
securities laws applicable to trading on 
the Exchange.33 

The surveillances referred to above 
generally focus on detecting securities 
trading outside their normal patterns, 
which could be indicative of 
manipulative or other violative activity. 
When such situations are detected, 
surveillance analysis follows and 
investigations are opened, where 
appropriate, to review the behavior of 
all relevant parties for all relevant 
trading violations.34 

FINRA, on behalf of the Exchange, or 
regulatory staff of the Exchange, will 
communicate as needed regarding 
trading in the Shares, options and 
certain exchange-traded equity 

securities with other markets and other 
entities that are members of the ISG, and 
FINRA, on behalf of the Exchange, or 
regulatory staff of the Exchange, may 
obtain trading information regarding 
trading in the Shares, options and 
certain exchange-traded equity 
securities from such markets and other 
entities. In addition, the Exchange may 
obtain information regarding trading in 
the Shares, options and certain 
exchange-traded equity securities from 
markets and other entities that are 
members of ISG or with which the 
Exchange has in place a comprehensive 
surveillance sharing agreement. In 
addition, FINRA, on behalf of the 
Exchange, is able to access, as needed, 
trade information for certain fixed 
income securities held by the Fund 
reported to FINRA’s Trade Reporting 
and Compliance Engine (‘‘TRACE’’). 
FINRA also can access data obtained 
from the Municipal Securities 
Rulemaking Board (‘‘MSRB’’) relating to 
municipal bond trading activity for 
surveillance purposes in connection 
with trading in the Shares. 

In addition, the Exchange also has a 
general policy prohibiting the 
distribution of material, non-public 
information by its employees. 

All statements and representations 
made in this filing regarding (a) the 
description of the portfolio, (b) 
limitations on portfolio holdings or 
reference assets, or (c) the applicability 
of Exchange rules and surveillance 
procedures shall constitute continued 
listing requirements for listing the 
Shares of the Fund on the Exchange. 

The issuer has represented to the 
Exchange that it will advise the 
Exchange of any failure by the Fund to 
comply with the continued listing 
requirements, and, pursuant to its 
obligations under Section 19(g)(1) of the 
Act, the Exchange will monitor for 
compliance with the continued listing 
requirements. If the Fund is not in 
compliance with the applicable listing 
requirements, the Exchange will 
commence delisting procedures under 
NYSE Arca Equities Rule 5.5(m). 

Information Bulletin 
Prior to the commencement of 

trading, the Exchange will inform its 
Equity Trading Permit Holders in an 
Information Bulletin (‘‘Bulletin’’) of the 
special characteristics and risks 
associated with trading the Shares. 
Specifically, the Bulletin will discuss 
the following: (1) The procedures for 
purchases and redemptions of Shares in 
Creation Unit aggregations (and that 
Shares are not individually redeemable); 
(2) NYSE Arca Equities Rule 9.2(a), 
which imposes a duty of due diligence 

on its Equity Trading Permit Holders to 
learn the essential facts relating to every 
customer prior to trading the Shares; (3) 
the risks involved in trading the Shares 
during the Opening and Late Trading 
Sessions when an updated IIV will not 
be calculated or publicly disseminated; 
(4) how information regarding the IIV 
and the Disclosed Portfolio is 
disseminated; (5) the requirement that 
Equity Trading Permit Holders deliver a 
prospectus to investors purchasing 
newly issued Shares prior to or 
concurrently with the confirmation of a 
transaction; and (6) trading information. 

In addition, the Bulletin will 
reference that the Fund is subject to 
various fees and expenses described in 
the Registration Statement. The Bulletin 
will discuss any exemptive, no-action, 
and interpretive relief granted by the 
Commission from any rules under the 
Act. The Bulletin will also disclose that 
the NAV for the Shares will be 
calculated after 4:00 p.m., Eastern Time 
each trading day. 

2. Statutory Basis 
The basis under the Act for this 

proposed rule change is the requirement 
under Section 6(b)(5) 35 that an 
exchange have rules that are designed to 
prevent fraudulent and manipulative 
acts and practices, to promote just and 
equitable principles of trade, to remove 
impediments to, and perfect the 
mechanism of a free and open market 
and, in general, to protect investors and 
the public interest. 

The Exchange believes that the 
proposed rule change is designed to 
prevent fraudulent and manipulative 
acts and practices in that the Shares will 
be listed and traded on the Exchange 
pursuant to the initial and continued 
listing criteria in NYSE Arca Equities 
Rule 8.600. The Exchange has in place 
surveillance procedures that are 
adequate to properly monitor trading in 
the Shares in all trading sessions and to 
deter and detect violations of Exchange 
rules and applicable federal securities 
laws. FINRA, on behalf of the Exchange, 
or regulatory staff of the Exchange, will 
communicate as needed regarding 
trading in the Shares, options and 
certain exchange-traded equity 
securities with other markets and other 
entities that are members of the ISG, and 
FINRA, on behalf of the Exchange, or 
regulatory staff of the Exchange, may 
obtain trading information regarding 
trading in the Shares, options and 
certain exchange-traded equity 
securities from such markets and other 
entities. In addition, the Exchange may 
obtain information regarding trading in 
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36 In approving this proposed rule change, the 
Commission has considered the proposed rule’s 
impact on efficiency, competition, and capital 
formation. See 15 U.S.C. 78c(f). 

37 15 U.S.C. 78f(b)(5). 
38 15 U.S.C. 78k–1(a)(1)(C)(iii). 

the Shares, options and certain 
exchange-traded equity securities from 
markets and other entities that are 
members of ISG or with which the 
Exchange has in place a comprehensive 
surveillance sharing agreement. In 
addition, FINRA, on behalf of the 
Exchange, is able to access, as needed, 
trade information for certain fixed 
income securities held by the Fund 
reported to TRACE. FINRA also can 
access data obtained from the MSRB 
relating to municipal bond trading 
activity for surveillance purposes in 
connection with trading in the Shares. 
The Fund may not purchase or hold 
illiquid assets if, in the aggregate, more 
than 15% of its net assets would be 
invested in illiquid assets. The Adviser 
and Sub-Adviser are not registered as 
broker-dealers but the Adviser is 
affiliated with one or more broker- 
dealers and has implemented and will 
maintain a fire wall with respect to each 
such broker-dealer affiliate regarding 
access to information concerning the 
composition and/or changes to the 
portfolio. The Fund’s investments in 
Municipal Bonds will be well- 
diversified in that, under normal market 
conditions, the Fund will hold a 
minimum of 75 different Municipal 
Bonds; no Municipal Bond held by the 
Fund will exceed 4% of the weight of 
the Fund’s portfolio; no single 
Municipal Bond issuer will account for 
more than 10% of the weight of the 
Fund’s portfolio; and the Fund will hold 
Municipal Bonds of a minimum of 40 
non-affiliated issuers, diversified among 
issuers in at least 20 different states, 
with no more than 30% of the Fund’s 
assets comprised of Municipal Bonds 
that provide exposure to any single 
state. In addition, each Municipal Bond 
held by the Fund must be a constituent 
of a deal where the deal’s original 
offering amount was at least $100 
million. The Fund’s investments will be 
diversified among a minimum of ten 
distinct Municipal Bond sectors and the 
Fund will limit its investments in 
Municipal Bonds in any single sector to 
25% of the Fund’s assets. 

The proposed rule change is designed 
to promote just and equitable principles 
of trade and to protect investors and the 
public interest in that the Exchange will 
obtain a representation from the issuer 
of the Shares that the NAV per Share 
will be calculated daily and that the 
NAV and the Disclosed Portfolio will be 
made available to all market 
participants at the same time. In 
addition, a large amount of information 
is publicly available regarding the Fund 
and the Shares, thereby promoting 
market transparency. Quotation and last 

sale information for the Shares and the 
underlying U.S. exchange-traded equity 
securities will be available via the CTA 
high-speed line, and from the national 
securities exchange on which they are 
listed. The Fund will disclose on the 
Fund’s Web site the following 
information regarding each portfolio 
holding, as applicable to the type of 
holding: Ticker symbol, CUSIP number 
or other identifier, if any; a description 
of the holding (including the type of 
holding); the identity of the security, 
index or other asset or instrument 
underlying the holding, if any; for 
options, the option strike price; quantity 
held (as measured by, for example, par 
value, notional value or number of 
shares, contracts or units); maturity 
date, if any; coupon rate, if any; 
effective date, if any; market value of the 
holding; and the percentage weighting 
of the holding in the Fund’s portfolio. 
Moreover, prior to the commencement 
of trading, the Exchange will inform its 
Equity Trading Permit Holders in an 
Information Bulletin of the special 
characteristics and risks associated with 
trading the Shares. Trading in Shares of 
the Fund will be halted if the circuit 
breaker parameters in NYSE Arca 
Equities Rule 7.12 have been reached or 
because of market conditions or for 
reasons that, in the view of the 
Exchange, make trading in the Shares 
inadvisable. Trading in the Shares will 
be subject to NYSE Arca Equities Rule 
8.600(d)(2)(D), which sets forth 
circumstances under which Shares of 
the Fund may be halted. In addition, as 
noted above, investors will have ready 
access to information regarding the 
Fund’s holdings, the IIV, the Disclosed 
Portfolio, and quotation and last sale 
information for the Shares. 

The proposed rule change is designed 
to perfect the mechanism of a free and 
open market and, in general, to protect 
investors and the public interest in that 
it will facilitate the listing and trading 
of an additional type of actively- 
managed exchange-traded product that 
principally holds municipal bonds and 
that will enhance competition among 
market participants, to the benefit of 
investors and the marketplace. As noted 
above, the Exchange has in place 
surveillance procedures relating to 
trading in the Shares and may obtain 
information via ISG from other 
exchanges that are members of ISG or 
with which the Exchange has entered 
into a comprehensive surveillance 
sharing agreement. In addition, as noted 
above, investors will have ready access 
to information regarding the Fund’s 
holdings, the IIV, the Disclosed 

Portfolio, and quotation and last sale 
information for the Shares. 

B. Self-Regulatory Organization’s 
Statement on Burden on Competition 

The Exchange does not believe that 
the proposed rule change will impose 
any burden on competition that is not 
necessary or appropriate in furtherance 
of the purpose of the Act. The Exchange 
notes that the proposed rule change will 
facilitate the listing and trading of an 
additional type of actively-managed 
exchange-traded product that 
principally holds municipal bonds and 
that will enhance competition among 
market participants, to the benefit of 
investors and the marketplace. 

C. Self-Regulatory Organization’s 
Statement on Comments on the 
Proposed Rule Change Received From 
Members, Participants or Others 

No written comments were solicited 
or received with respect to the proposed 
rule change. 

III. Discussion and Commission 
Findings 

After careful review, the Commission 
finds that the Exchange’s proposal to list 
and trade the Shares is consistent with 
the Act and the rules and regulations 
thereunder applicable to a national 
securities exchange.36 In particular, the 
Commission finds that the proposed 
rule change is consistent with Section 
6(b)(5) of the Act,37 which requires, 
among other things, that the Exchange’s 
rules be designed to prevent fraudulent 
and manipulative acts and practices, 
promote just and equitable principles of 
trade, to remove impediments to and 
perfect the mechanism of a free and 
open market and a national market 
system, and, in general, to protect 
investors and the public interest. 

The Commission also finds that the 
proposal to list and trade the Shares on 
the Exchange is consistent with Section 
11A(a)(1)(C)(iii) of the Act,38 which sets 
forth Congress’ finding that it is in the 
public interest and appropriate for the 
protection of investors and the 
maintenance of fair and orderly markets 
to assure the availability to brokers, 
dealers, and investors of information 
with respect to quotations for and 
transactions in securities. Quotation and 
last-sale information for the Shares and 
the underlying U.S. exchange-traded 
equity securities will be available via 
the CTA high-speed line, and from the 
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39 The Exchange represents that several major 
market data vendors display and/or make widely 
available IIVs taken from CTA or other data feeds. 
According to the Exchange, the IIV for the Fund 
will be calculated by dividing the ‘‘Estimated Fund 
Value’’ as of the time of the calculation by the total 
number of outstanding Shares. ‘‘Estimated Fund 
Value’’ is the sum of the estimated amount of cash 
held in the Fund’s portfolio, the estimated amount 
of accrued interest owing to the Fund, and the 
estimated value of the securities held in the Fund’s 
portfolio, minus the estimated amount of the Fund’s 
liabilities. The IIV will be calculated based on the 
same portfolio holdings disclosed on the Fund’s 
Web site. In determining the estimated value for 
each of the component securities, the IIV will use 
last sale, market prices, or other methods that 
would be considered appropriate for pricing 
securities held by registered investment companies. 

40 The Fund will disclose on the Fund’s Web site 
the following information regarding each portfolio 
holding, as applicable to the type of holding: Ticker 
symbol, CUSIP number or other identifier, if any; 
a description of the holding (including the type of 
holding); the identity of the security, index, or other 
asset or instrument underlying the holding, if any; 
for options, the option strike price; quantity held (as 
measured by, for example, par value, notional value 
or number of shares, contracts or units); maturity 
date, if any; coupon rate, if any; effective date, if 
any; market value of the holding; and the 
percentage weighting of the holding in the Fund’s 
portfolio. The Web site information will be publicly 
available at no charge. 

41 These reasons may include: (1) The extent to 
which trading is not occurring in the securities or 
financial instruments comprising the Disclosed 
Portfolio of the Fund; or (2) whether other unusual 
conditions or circumstances detrimental to the 
maintenance of a fair and orderly market are 
present. With respect to trading halts, the Exchange 

may consider all relevant factors in exercising its 
discretion to halt or suspend trading in the Shares 
of the Fund. 

42 See supra note 11. 
43 The Exchange states that FINRA surveils 

trading on the Exchange pursuant to a regulatory 
services agreement and that the Exchange is 
responsible for FINRA’s performance under this 
regulatory services agreement. See supra note 33. 

national securities exchange on which 
they are listed. 

The approximate value of the Fund’s 
investments on a per-Share basis, the 
IIV (which is the Portfolio Indicative 
Value, as defined in NYSE Arca Equities 
Rule 8.600(c)(3)), will be disseminated 
every 15 seconds during the Exchange 
Core Trading Session (ordinarily 9:30 
a.m. to 4:00 p.m., Eastern Time) by one 
or more major market data vendors.39 
On each business day, before 
commencement of trading in Shares in 
the Core Trading Session on the 
Exchange (ordinarily 9:30 a.m., Eastern 
Time), the Fund’s Web site will disclose 
the Disclosed Portfolio that will form 
the basis for the Fund’s calculation of 
NAV at the end of the business day.40 
In addition, a basket composition file, 
which includes the security names and 
share quantities, if applicable, required 
to be delivered in exchange for the 
Fund’s Shares, together with estimates 
and actual cash components, will be 
publicly disseminated daily prior to the 
opening of the Exchange via the NSCC. 
The basket represents one Creation Unit 
of the Fund. The NAV of Shares of the 
Fund will normally be determined as of 
the close of the Core Trading Session on 
the Exchange (ordinarily 4:00 p.m., 
Eastern Time) on each business day. 
Authorized Participants may refer to the 
basket composition file for information 
regarding securities and financial 
instruments that may comprise the 
Fund’s basket on a given day. 

Information regarding market price 
and trading volume of the Shares will be 

continually available on a real-time 
basis throughout the day on brokers’ 
computer screens and other electronic 
services. Information regarding the 
previous day’s closing price and trading 
volume information for the Shares will 
be published daily in the financial 
section of newspapers. In addition, 
price information regarding non-U.S. 
exchange-traded equity securities held 
by the Fund will be available from the 
exchanges trading such assets. 
Quotation information from brokers and 
dealers or pricing services will be 
available for Municipal Bonds, taxable 
municipal bonds, convertible bonds, 
OTC traded convertible preferred stocks, 
corporate debt obligations, VRDNs, and 
cash equivalents. Price information for 
money market funds will be available 
from the applicable investment 
company’s Web site and from market 
data vendors. Intra-day and closing 
price information for OTC equity 
securities will be available from major 
market data vendors. Pricing 
information regarding each asset class in 
which the Fund will invest will 
generally be available through 
nationally recognized data service 
providers through subscription 
agreements. Quotation and last-sale 
information for exchange-traded options 
will be available via the Options Price 
Reporting Authority and from the 
applicable U.S. options exchange. The 
Fund’s Web site will include a form of 
the prospectus for the Fund and 
additional data relating to NAV and 
other applicable quantitative 
information. 

The Commission further believes that 
the proposal to list and trade the Shares 
is reasonably designed to promote fair 
disclosure of information that may be 
necessary to price the Shares 
appropriately and to prevent trading 
when a reasonable degree of 
transparency cannot be assured. The 
Exchange will obtain a representation 
from the issuer of the Shares that the 
NAV per Share will be calculated daily 
and that the NAV and the Disclosed 
Portfolio will be made available to all 
market participants at the same time. 
Trading in Shares of the Fund will be 
halted if the circuit breaker parameters 
in NYSE Arca Equities Rule 7.12 have 
been reached or because of market 
conditions or for reasons that, in the 
view of the Exchange, make trading in 
the Shares inadvisable,41 and trading in 

the Shares will be subject to NYSE Arca 
Equities Rule 8.600(d)(2)(D), which sets 
forth additional circumstances under 
which Shares of the Fund may be 
halted. 

The Exchange represents that it has a 
general policy prohibiting the 
distribution of material, non-public 
information by its employees. In 
addition, Commentary .06 to NYSE Arca 
Equities Rule 8.600 further requires that 
personnel who make decisions on the 
open-end fund’s portfolio composition 
must be subject to procedures designed 
to prevent the use and dissemination of 
material, non-public information 
regarding the open-end fund’s portfolio. 
The Exchange represents that the 
Adviser and Sub-Adviser are not 
registered as broker-dealers; however, 
the Adviser (but not the Sub-Adviser) is 
affiliated with one or more broker- 
dealers, and the Adviser has 
implemented and will maintain a fire 
wall with respect to each such broker- 
dealer affiliate regarding access to 
information concerning the composition 
of, or changes to, the portfolio.42 

Prior to the commencement of 
trading, the Exchange will inform its 
Equity Trading Permit Holders in a 
Bulletin of the special characteristics 
and risks associated with trading the 
Shares. The Exchange represents that 
trading in the Shares will be subject to 
the existing trading surveillances, 
administered by the FINRA on behalf of 
the Exchange, or by regulatory staff of 
the Exchange, which are designed to 
detect violations of Exchange rules and 
applicable federal securities laws.43 The 
Commission believes that the 
Exchange’s initial and continued listing 
requirements, combined with the 
Fund’s investment criteria that would 
apply to Municipal Bonds in the 
portfolio, are designed to mitigate the 
potential for price manipulation of the 
Shares. 

The Exchange represents that it deems 
the Shares to be equity securities, thus 
rendering the trading of the Shares 
subject to the Exchange’s existing rules 
governing the trading of equity 
securities. 

In support of this proposal, the 
Exchange has made the following 
additional representations: 
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44 See 17 CFR 240.10A–3. 
45 The Fund’s investments in Municipal Bonds 

will include investments in state and local (e.g., 
county, city, town) Municipal Bonds relating to 
such sectors as the following: Dedicated tax; public 
power; tax increment; toll road; port revenue; 
airport revenue; water revenue; sewer revenue; 
higher education (colleges and universities); 
wastewater revenue; school districts; sales tax 
revenue; and pre-refunded bonds. 

46 For purposes of this restriction, each state and 
each separate political subdivision, agency, 
authority, or instrumentality of such state, each 
multi-state agency or authority, and each guarantor, 
if any, will be treated as separate issuers of 
Municipal Bonds. 

(1) The Shares will conform to the 
initial and continued listing criteria 
under NYSE Arca Equities Rule 8.600. 

(2) The Exchange has appropriate 
rules to facilitate transactions in the 
Shares during all trading sessions. 

(3) Trading in the Shares will be 
subject to the existing trading 
surveillances, administered by FINRA 
on behalf of the Exchange, or by 
regulatory staff of the Exchange, which 
are designed to detect violations of 
Exchange rules and applicable federal 
securities laws. The Exchange 
represents that these procedures are 
adequate to properly monitor Exchange 
trading of the Shares in all trading 
sessions and to deter and detect 
violations of Exchange rules and federal 
securities laws applicable to trading on 
the Exchange. These surveillances focus 
on detecting securities trading outside 
their normal patterns, which could be 
indicative of manipulative or other 
violative activity. When such situations 
are detected, surveillance analysis 
follows and investigations are opened, 
where appropriate, to review the 
behavior of all relevant parties for all 
relevant trading violations. 

(4) FINRA, on behalf of the Exchange, 
or regulatory staff of the Exchange, will 
communicate as needed regarding 
trading in the Shares, options, and 
certain exchange-traded equity 
securities with other markets and other 
entities that are members of the ISG, and 
FINRA, on behalf of the Exchange, or 
regulatory staff of the Exchange, may 
obtain trading information regarding 
trading in the Shares, options, and 
certain exchange-traded equity 
securities from such markets and other 
entities. In addition, the Exchange may 
obtain information regarding trading in 
the Shares, options, and certain 
exchange-traded equity securities from 
markets and other entities that are 
members of ISG or with which the 
Exchange has in place a comprehensive 
surveillance sharing agreement. In 
addition, FINRA, on behalf of the 
Exchange, is able to access, as needed, 
trade information for certain fixed 
income securities held by the Fund 
reported to FINRA’s Trade Reporting 
and Compliance Engine. FINRA also can 
access data obtained from the Municipal 
Securities Rulemaking Board relating to 
municipal bond trading activity for 
surveillance purposes in connection 
with trading in the Shares. 

(5) Prior to the commencement of 
trading, the Exchange will inform its 
Equity Trading Permit Holders in a 
Bulletin of the special characteristics 
and risks associated with trading the 
Shares. Specifically, the Bulletin will 
discuss the following: (a) The 

procedures for purchases and 
redemptions of Shares in Creation Unit 
aggregations (and that Shares are not 
individually redeemable); (b) NYSE 
Arca Equities Rule 9.2(a), which 
imposes a duty of due diligence on its 
Equity Trading Permit Holders to learn 
the essential facts relating to every 
customer prior to trading the Shares; (c) 
the risks involved in trading the Shares 
during the Opening and Late Trading 
Sessions when an updated IIV will not 
be calculated or publicly disseminated; 
(d) how information regarding the IIV 
and the Disclosed Portfolio is 
disseminated; (e) the requirement that 
Equity Trading Permit Holders deliver a 
prospectus to investors purchasing 
newly issued Shares prior to or 
concurrently with the confirmation of a 
transaction; and (f) trading information. 
The Bulletin will also discuss any 
exemptive, no-action, and interpretive 
relief granted by the Commission from 
any rules under the Act. 

(6) For initial and continued listing, 
the Fund must be in compliance with 
Rule 10A–3 under the Act.44 

(7) At least 80% of the weight of the 
Fund’s assets will be in Municipal 
Bonds with a modified duration of 15 
years or less. With respect to credit 
quality, under normal market 
conditions, at least 90% of the Fund’s 
assets invested in Municipal Bonds will 
be in Municipal Bonds rated ‘‘A’’ or 
better by at least one major credit rating 
agency or, if unrated, deemed to be of 
comparable quality in the Adviser’s 
opinion. 

(8) The Fund’s Municipal Bond 
investments will be diversified among a 
minimum of ten distinct Municipal 
Bond sectors.45 In addition, the Fund 
will limit its investments in Municipal 
Bonds in any single sector to 25% of the 
Fund’s assets. 

(9) Under normal market conditions, 
each Municipal Bond held by the Fund 
must be a constituent of a deal where 
the deal’s original offering amount was 
at least $100 million. The Fund will 
hold a minimum of 75 different 
Municipal Bonds. No Municipal Bond 
held by the Fund will exceed 4% of the 
weight of the Fund’s portfolio and no 
single Municipal Bond issuer will 
account for more than 10% of the 
weight of the Fund’s portfolio. The 

Fund will hold Municipal Bonds of a 
minimum of 40 non-affiliated issuers 
diversified among issuers in at least 20 
different states, with no more than 30% 
of the Fund’s assets comprised of 
Municipal Bonds that provide exposure 
to any single state.46 

(10) The ETFs in which the Fund may 
invest will be registered under the 1940 
Act and will be listed and traded in the 
U.S. on registered exchanges. With 
respect to its exchange-traded equity 
securities investments (including 
exchange-traded convertible preferred 
stocks and exchange-traded stocks into 
which convertible bonds may be 
converted), the Fund will normally 
invest in equity securities that are listed 
and traded on a U.S. exchange or in 
markets that are members of the ISG or 
parties to a comprehensive surveillance 
sharing agreement with the Exchange. In 
any case, not more than 10% of the net 
assets of the Fund in the aggregate 
invested in equity securities (except for 
money market funds) will consist of 
equity securities whose principal 
market is not a member of ISG or a 
market with which the Exchange does 
not have a comprehensive surveillance 
sharing agreement. 

(11) The Fund may hold up to an 
aggregate amount of 15% of its net 
assets in illiquid assets (calculated at 
the time of investment), consistent with 
Commission guidance. The Fund will 
monitor its portfolio liquidity on an 
ongoing basis to determine whether, in 
light of current circumstances, an 
adequate level of liquidity is being 
maintained, and will consider taking 
appropriate steps in order to maintain 
adequate liquidity if, through a change 
in values, net assets, or other 
circumstances, more than 15% of the 
Fund’s net assets are held in illiquid 
assets. Illiquid assets include securities 
subject to contractual or other 
restrictions on resale and other 
instruments that lack readily available 
markets as determined in accordance 
with Commission staff guidance. 

(12) The Fund’s investments will be 
consistent with its investment objective 
and will not be used to provide multiple 
returns of a benchmark or to produce 
leveraged returns. 

The Exchange also represents that all 
statements and representations made in 
this filing regarding (a) the description 
of the portfolio, (b) limitations on 
portfolio holdings or reference assets, or 
(c) the applicability of Exchange rules 
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47 The Commission notes that certain other 
proposals for the listing and trading of Managed 
Fund Shares include a representation that the 
exchange will ‘‘surveil’’ for compliance with the 
continued listing requirements. See, e.g., Securities 
Exchange Act Release No. 78005 (Jun. 7, 2016), 81 
FR 38247 (Jun. 13, 2016) (SR–BATS–2015–100). In 
the context of this representation, it is the 
Commission’s view that ‘‘monitor’’ and ‘‘surveil’’ 
both mean ongoing oversight of a fund’s compliance 
with the continued listing requirements. Therefore, 
the Commission does not view ‘‘monitor’’ as a more 
or less stringent obligation than ‘‘surveil’’ with 
respect to the continued listing requirements. 

48 15 U.S.C. 78f(b)(5). 

49 15 U.S.C. 78f(b)(5). 
50 15 U.S.C. 78s(b)(2). 
51 Id. 
52 17 CFR 200.30–3(a)(12). 

and surveillance procedures shall 
constitute continued listing 
requirements for listing the Shares of 
the Fund on the Exchange. 

The issuer has represented to the 
Exchange that it will advise the 
Exchange of any failure by the Fund to 
comply with the continued listing 
requirements, and, pursuant to its 
obligations under Section 19(g)(1) of the 
Act, the Exchange will monitor for 
compliance with the continued listing 
requirements.47 If the Fund is not in 
compliance with the applicable listing 
requirements, the Exchange will 
commence delisting procedures under 
NYSE Arca Equities Rule 5.5(m). 

This approval order is based on all of 
the Exchange’s representations, 
including those set forth above and in 
the Notice, and the Exchange’s 
description of the Fund. The 
Commission notes that the Fund and the 
Shares must comply with the 
requirements of NYSE Arca Equities 
Rule 8.600 to be listed and traded on the 
Exchange. 

For the foregoing reasons, the 
Commission finds that the proposed 
rule change is consistent with Section 
6(b)(5) of the Act 48 and the rules and 
regulations thereunder applicable to a 
national securities exchange. 

IV. Solicitation of Comments on 
Amendment No. 2 to the Proposed Rule 
Change 

Interested persons are invited to 
submit written data, views, and 
arguments concerning whether 
Amendment No. 2 to the proposed rule 
change is consistent with the Act. 
Comments may be submitted by any of 
the following methods: 

Electronic Comments 

• Use the Commission’s Internet 
comment form (http://www.sec.gov/ 
rules/sro.shtml); or 

• Send an email to rule-comments@
sec.gov. Please include File Number SR– 
NYSEArca–2016–107 on the subject 
line. 

Paper Comments 

• Send paper comments in triplicate 
to Secretary, Securities and Exchange 
Commission, 100 F Street NE., 
Washington, DC 20549–1090. 

All submissions should refer to File 
Number SR–NYSEArca–2016–107. This 
file number should be included on the 
subject line if email is used. To help the 
Commission process and review your 
comments more efficiently, please use 
only one method. The Commission will 
post all comments on the Commission’s 
Internet Web site (http://www.sec.gov/ 
rules/sro.shtml). Copies of the 
submission, all subsequent 
amendments, all written statements 
with respect to the proposed rule 
change that are filed with the 
Commission, and all written 
communications relating to the 
proposed rule change between the 
Commission and any person, other than 
those that may be withheld from the 
public in accordance with the 
provisions of 5 U.S.C. 552, will be 
available for Web site viewing and 
printing in the Commission’s Public 
Reference Room, 100 F Street NE., 
Washington, DC 20549, on official 
business days between the hours of 
10:00 a.m. and 3:00 p.m. Copies of the 
filing also will be available for 
inspection and copying at the principal 
office of the Exchange. All comments 
received will be posted without change; 
the Commission does not edit personal 
identifying information from 
submissions. You should submit only 
information that you wish to make 
available publicly. All submissions 
should refer to File Number SR– 
NYSEArca–2016–107 and should be 
submitted on or before December 8, 
2016. 

V. Accelerated Approval of Proposed 
Rule Change as Modified by 
Amendment No. 2 Thereto 

The Commission finds good cause to 
approve the proposed rule change, as 
modified by Amendment No. 2 thereto, 
prior to the thirtieth day after the date 
of publication of notice of the filing of 
Amendment No. 2 in the Federal 
Register. Amendment No. 2 
supplements the proposed rule change 
by, among other things, incorporating 
additional diversification criteria to the 
Fund’s investments in Municipal 
Bonds. Specifically, the Exchange 
represents that the Fund would adhere 
to certain investment restrictions, 
including but not limited to, the 
following: 

(1) The Fund’s Municipal Bond 
investments will be diversified among a 

minimum of ten distinct Municipal 
Bond sectors. 

(2) The Fund will limit its 
investments in Municipal Bonds in any 
single sector to 25% of the Fund’s 
assets. 

(3) Each Municipal Bond held by the 
Fund must be a constituent of a deal 
where the deal’s original offering 
amount was at least $100 million. 

(4) The Fund will hold a minimum of 
75 different Municipal Bonds. 

(5) No Municipal Bond held by the 
Fund will exceed 4% of the weight of 
the Fund’s portfolio, and no single 
Municipal Bond issuer will account for 
more than 10% of the weight of the 
Fund’s portfolio. 

(6) The Fund will hold Municipal 
Bonds of a minimum of 40 non- 
affiliated issuers diversified among 
issuers in at least 20 different states, 
with no more than 30% of the Fund’s 
assets comprised of Municipal Bonds 
that provide exposure to any single 
state. 

The Commission believes that the 
addition of these investment restrictions 
helps to ensure that the proposed listing 
and trading of the Shares is consistent 
with the portion of Section 6(b)(5) of the 
Act,49 which requires that the rules of 
a national securities exchange must be 
designed to, among other things, 
prevent fraudulent and manipulative 
acts and practices and, in general, to 
protect investors and the public interest. 
Accordingly, the Commission finds 
good cause, pursuant to Section 19(b)(2) 
of the Act,50 to approve the proposed 
rule change, as modified by Amendment 
No. 2 thereto, on an accelerated basis. 

VI. Conclusion 

It is therefore ordered, pursuant to 
Section 19(b)(2) of the Act,51 that the 
proposed rule change (SR–NYSEArca– 
2016–107), as modified by Amendment 
No. 2 thereto, be, and it hereby is, 
approved on an accelerated basis. 

For the Commission, by the Division of 
Trading and Markets, pursuant to delegated 
authority.52 

Brent J. Fields, 
Secretary. 
[FR Doc. 2016–27603 Filed 11–16–16; 8:45 am] 

BILLING CODE 8011–01–P 
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1 15 U.S.C. 78s(b)(1). 
2 17 CFR 240.19b–4. 

3 For example, an out-of-the-money SPX option 
market-maker transaction may be worth only a few 
pennies per contract, but would cost approximately 

$0.33 per contract ($0.20 transaction fee plus $0.13 
SPX Index License Surcharge) to close out. 

4 See Securities Exchange Act Release No. 76842 
(January 6, 2016) 81 FR 1455 (January 12, 2016) 
(SR–CBOE–2015–117). 

5 Rebate of transaction fees would include the 
transaction fee assessed along with any other 
surcharges assessed per contract (e.g., the Index 
License Surcharge). 

6 For example, the third quarter of 2016 standard- 
Friday expiration occurred on September 16, 2016. 
For that quarter, qualifying transactions needed to 
be entered no earlier than September 19, 2016 and 
no later than September 30, 2016. 

SECURITIES AND EXCHANGE 
COMMISSION 

[Release No. 34–79279; File No. SR–CBOE– 
2016–074] 

Self-Regulatory Organizations; 
Chicago Board Options Exchange, 
Incorporated; Notice of Filing and 
Immediate Effectiveness of a Proposed 
Rule Change To Amend the Fees 
Schedule 

November 10, 2016. 
Pursuant to Section 19(b)(1) of the 

Securities Exchange Act of 1934 
(‘‘Act’’) 1 and Rule 19b–4 thereunder,2 
notice is hereby given that on October 
27, 2016, Chicago Board Options 
Exchange, Incorporated (‘‘CBOE’’ or the 
‘‘Exchange’’) filed with the Securities 
and Exchange Commission 
(‘‘Commission’’) the proposed rule 
change as described in Items I, II, and 
III below, which Items have been 
prepared by the Exchange. The 
Commission is publishing this notice to 
solicit comments on the proposed rule 
change from interested persons. 

I. Self-Regulatory Organization’s 
Statement of the Terms of Substance of 
the Proposed Rule Change 

The text of the proposed rule change 
is available on the Exchange’s Web site 
(http://www.cboe.com/AboutCBOE/ 
CBOELegalRegulatoryHome.aspx), at 
the Exchange’s Office of the Secretary, 
and at the Commission’s Public 
Reference Room. 

II. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 

In its filing with the Commission, the 
Exchange included statements 
concerning the purpose of and basis for 
the proposed rule change and discussed 
any comments it received on the 
proposed rule change. The text of these 
statements may be examined at the 
places specified in Item IV below. The 
Exchange has prepared summaries, set 
forth in sections A, B, and C below, of 
the most significant aspects of such 
statements. 

A. Self-Regulatory Organization’s 
Statement of the Purpose of, and the 
Statutory Basis for, the Proposed Rule 
Change 

1. Purpose 
The Exchange proposes to amend its 

Fees Schedule. Specifically, the 
Exchange proposes to amend its Fees 
Schedule with respect to waiving 

transaction fees incurred as a result of 
transactions that compress or reduce 
certain Clearing Trading Permit Holder 
(‘‘TPH’’) open positions. 

By way of background, SEC Rule 
15c3–1, Net Capital Requirements for 
Brokers or Dealers (‘‘Net Capital 
Rules’’), requires that every registered 
broker-dealer maintain certain specified 
minimum levels of capital. The primary 
purpose of these rules is to regulate the 
ability of broker-dealers to meet their 
financial obligations to customers and 
other creditors. All of the broker-dealers 
that are clearing members of the Options 
Clearing Corporation (‘‘OCC’’) are 
subject to the Net Capital Rules. 
However, a subset of OCC’s clearing 
members are subsidiaries of U.S. bank 
holding companies and these broker- 
dealers, through their affiliation with 
their parent U.S. bank holding 
companies, must also comply with bank 
regulatory capital requirements 
pursuant to rule-making required under 
the Dodd-Frank Wall Street Reform and 
Consumer Protection Act (‘‘Dodd- 
Frank’’). Recent rule-making enacted 
under Dodd-Frank now requires U.S. 
bank holding companies to hold 
substantially more bank regulatory 
capital than would otherwise be 
required under the Net Capital Rules. 
Additionally, due to the large contract 
size of S&P 500 Index (‘‘SPX’’) options, 
open interest in certain SPX series can 
result in extremely large bank regulatory 
capital requirements, even though the 
positions incur minimal requirements 
under the Net Capital Rules. As such, 
transactions that would result in the 
closing of this open interest have a 
beneficial impact on the bank regulatory 
capital requirements of the Clearing 
TPH’s parent company with a minimal 
impact on regulatory capital required 
under the capital rules. The Exchange 
notes that most of these open positions 
are in out-of-the-money options and 
certain spread positions that are 
essentially riskless strategies because 
they have little or no market exposure. 
Particularly, the Exchange notes that 
given the nature of these options, there 
is minimal chance for large losses to 
occur, yet these positions are still 
subject to large bank regulatory capital 
requirements. Exchange transaction 
fees, however, if not waived, could 
discourage market participants from 
closing these positions out even though 
those market participants may also 
prefer to close them rather than carry 
them to expiration.3 Accordingly, in 

order to encourage the compression of 
certain out-of-the-money and riskless 
option positions, the Exchange 
previously adopted a rebate of all 
transactions fees for transactions that 
close these positions, provided they 
meet certain criteria, as described more 
fully below.4 

The rebate of transaction fees 5 is 
currently limited to those transactions 
that the Exchange believes would have 
the greatest impact on bank regulatory 
capital requirements but are also 
constrained to those positions that have 
little economic risk associated with 
them. Specifically, to be eligible for a 
rebate, a transaction must be: (i) For a 
complex order with at least five (5) 
different series in S&P 500 Index (SPX) 
options, SPX Weeklys (SPXW) options 
or p.m.-settled SPX options (SPXPM), 
(ii) a closing-only transaction or, if the 
transaction involves a Firm order (origin 
code ‘‘F’’), an opening transaction 
executed to facilitate a compression of 
option positions for a market-maker or 
joint-back office (‘‘JBO’’) account; (iii) 
for a position with a required capital 
charge equal to the minimum capital 
charge under OCC rules RBH Calculator 
or a position comprised of option series 
with a delta of ten (10) or less and (iv) 
entered between the first business day 
following a quarterly expiration through 
the last business day of that quarter.6 To 
receive a rebate, a rebate request with 
supporting documentation must also be 
submitted to the Exchange within 3 
business days of the transactions. The 
Exchange proposes to amend the last 
criteria (i.e., the time period for which 
a Trading Permit Holder can enter these 
transactions and be eligible for the 
rebate). Specifically, the Exchange 
proposes to provide that in addition to 
meeting the first three criteria described 
above, the transaction would be eligible 
for a rebate if entered on any of the final 
three (3) trading days of any calendar 
month. The proposed rule change 
allows TPHs to mitigate their regulatory 
capital requirements on a monthly basis, 
instead of quarterly. 
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7 15 U.S.C. 78f(b). 
8 15 U.S.C. 78f(b)(5). 
9 15 U.S.C. 78f(b)(4). 

10 15 U.S.C. 78s(b)(3)(A). 
11 17 CFR 240.19b-4(f). 

2. Statutory Basis 
The Exchange believes the proposed 

rule change is consistent with the 
Securities Exchange Act of 1934 (the 
‘‘Act’’) and the rules and regulations 
thereunder applicable to the Exchange 
and, in particular, the requirements of 
Section 6(b) of the Act.7 Specifically, 
the Exchange believes the proposed rule 
change is consistent with the Section 
6(b)(5) 8 requirements that the rules of 
an exchange be designed to prevent 
fraudulent and manipulative acts and 
practices, to promote just and equitable 
principles of trade, to foster cooperation 
and coordination with persons engaged 
in regulating, clearing, settling, 
processing information with respect to, 
and facilitation transactions in 
securities, to remove impediments to 
and perfect the mechanism of a free and 
open market and a national market 
system, and, in general, to protect 
investors and the public interest. 
Additionally, the Exchange believes the 
proposed rule change is consistent with 
Section 6(b)(4) of the Act,9 which 
requires that Exchange rules provide for 
the equitable allocation of reasonable 
dues, fees, and other charges among its 
Trading Permit Holders and other 
persons using its facilities. 

The Exchange believes providing a 
rebate of fees for transactions that 
compress certain out-of-the-money and 
riskless options positions is reasonable, 
equitable and not unfairly 
discriminatory because these positions 
would result in extremely large bank 
regulatory capital requirements for 
Clearing TPHs even though there is 
minimal chance for large losses to 
occur. Additionally, these positions 
have little or no economic benefit to the 
TPHs that hold the positions, who 
would likely prefer to close them but for 
the associated transaction fees. The fee 
rebate therefore allows TPHs to close 
out of these positions that are needlessly 
burdensome on themselves and Clearing 
TPHs. 

The Exchange believes the proposed 
rule change is reasonable, equitable and 
not unfairly discriminatory because 
TPHs can now mitigate their regulatory 
capital requirements on a monthly basis, 
instead of quarterly. The proposed 
change would encourage the closing of 
positions at the end of each month that 
needlessly result in burdensome capital 
requirements that, once closed, would 
alleviate the capital requirement 
constraints on TPHs and improve 
overall market liquidity by freeing 
capital currently tied up in certain out- 

of-the-money and riskless positions. The 
Exchange also notes that the proposed 
amended requirement would apply to 
all TPHs seeking a rebate for these 
transactions. 

B. Self-Regulatory Organization’s 
Statement on Burden on Competition 

The Exchange does not believe that 
the proposed rule changes will impose 
any burden on competition that are not 
necessary or appropriate in furtherance 
of the purposes of the Act. The 
Exchange does not believe that the 
proposed rule change will impose any 
burden on intramarket competition that 
is not necessary or appropriate in 
furtherance of the Act because it applies 
to all market participants in the same 
manner with positions that meet the 
eligible criteria. The proposed change 
would encourage the closing of 
positions, on a monthly basis, that 
needlessly result in burdensome capital 
requirements that, once closed, would 
alleviate the capital requirement 
constraints on TPHs and improve 
overall market liquidity by freeing 
capital currently tied up in certain out- 
of-the-money and riskless positions. The 
Exchange does not believe that the 
proposed rule change will impose any 
burden on intermarket competition that 
is not necessary or appropriate in 
furtherance of the purposes of the Act 
because the proposed rule change 
applies only to CBOE. To the extent that 
the proposed change makes CBOE a 
more attractive marketplace for market 
participants at other exchanges, such 
market participants are welcome to 
become CBOE market participants. 

C. Self-Regulatory Organization’s 
Statement on Comments on the 
Proposed Rule Change Received From 
Members, Participants, or Others 

The Exchange neither solicited nor 
received comments on the proposed 
rule change. 

III. Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Action 

The foregoing rule change has become 
effective pursuant to Section 19(b)(3)(A) 
of the Act 10 and paragraph (f) of Rule 
19b-4 11 thereunder. At any time within 
60 days of the filing of the proposed rule 
change, the Commission summarily may 
temporarily suspend such rule change if 
it appears to the Commission that such 
action is necessary or appropriate in the 
public interest, for the protection of 
investors, or otherwise in furtherance of 
the purposes of the Act. If the 

Commission takes such action, the 
Commission will institute proceedings 
to determine whether the proposed rule 
change should be approved or 
disapproved. 

IV. Solicitation of Comments 

Interested persons are invited to 
submit written data, views, and 
arguments concerning the foregoing, 
including whether the proposed rule 
change is consistent with the Act. 
Comments may be submitted by any of 
the following methods: 

Electronic Comments 

• Use the Commission’s Internet 
comment form (http://www.sec.gov/ 
rules/sro.shtml); or 

• Send an email to rule-comments@
sec.gov. Please include File Number SR– 
CBOE–2016–074 on the subject line. 

Paper Comments 

• Send paper comments in triplicate 
to Brent J. Fields, Secretary, Securities 
and Exchange Commission, 100 F Street 
NE., Washington, DC 20549–1090. 

All submissions should refer to File 
Number SR–CBOE–2016–074. This file 
number should be included on the 
subject line if email is used. To help the 
Commission process and review your 
comments more efficiently, please use 
only one method. The Commission will 
post all comments on the Commission’s 
Internet Web site (http://www.sec.gov/ 
rules/sro.shtml). Copies of the 
submission, all subsequent 
amendments, all written statements 
with respect to the proposed rule 
change that are filed with the 
Commission, and all written 
communications relating to the 
proposed rule change between the 
Commission and any person, other than 
those that may be withheld from the 
public in accordance with the 
provisions of 5 U.S.C. 552, will be 
available for Web site viewing and 
printing in the Commission’s Public 
Reference Room, 100 F Street NE., 
Washington, DC 20549 on official 
business days between the hours of 
10:00 a.m. and 3:00 p.m. Copies of such 
filing also will be available for 
inspection and copying at the principal 
office of the Exchange. All comments 
received will be posted without change; 
the Commission does not edit personal 
identifying information from 
submissions. You should submit only 
information that you wish to make 
available publicly. All submissions 
should refer to File Number SR–CBOE– 
2016–074, and should be submitted on 
or before December 8, 2016. 
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12 17 CFR 200.30–3(a)(12). 
1 15 U.S.C. 78s(b)(1). 
2 17 CFR 240.19b–4. 
3 17 CFR 240.19b–4(f)(6). 

4 See Securities Exchange Act Release No. 77798 
(May 10, 2016), 81 FR 30395 (May 16, 2016) (SR– 
FINRA–2016–010). Some of these requirements do 
not apply to all ATSs. 

5 Rule 4554(b)(8). Rule 4554(b) also requires all 
ATSs, at the time of order receipt, to report: (1) 
Whether the ATS displays subscriber orders outside 
of the ATS and, if the ATS displays subscriber 
orders outside of the ATS, whether subscriber 
orders are displayed to subscribers only, or are 
distributed for publication in the consolidated 
quotation data; (2) whether the ATS is an ADF 
Trading Center as defined in FINRA Rule 6220; (3) 
whether the order can be routed away from the ATS 
for execution; (4) whether there are any counter- 
party restrictions on the order; (5) a unique 
identifier representing the specific order type other 
than market and limit orders that have no other 
special handling instructions; (6) the NBBO (or 
relevant reference price) in effect at the time of 
order receipt and the timestamp of when the ATS 
captured the effective NBBO (or relevant reference 
price); and (7) the market data feed the ATS used 
to obtain the NBBO (or relevant reference price). 

6 See Regulatory Notice 16–28, at n.3 (August 
2016). 

7 Id. 
8 15 U.S.C. 78o–3(b)(6). 

For the Commission, by the Division of 
Trading and Markets, pursuant to 
delegated authority.12 

Brent J. Fields, 
Secretary. 
[FR Doc. 2016–27590 Filed 11–16–16; 8:45 am] 

BILLING CODE 8011–01–P 

SECURITIES AND EXCHANGE 
COMMISSION 

[Release No. 34–79289; File No. SR–FINRA– 
2016–041] 

Self-Regulatory Organizations; 
Financial Industry Regulatory 
Authority, Inc.; Notice of Filing and 
Immediate Effectiveness of a Proposed 
Rule Change Relating to the 
Implementation Date for Alternative 
Trading Systems To Report Sequence 
Numbers Under Rule 4554 

November 10, 2016. 
Pursuant to Section 19(b)(1) of the 

Securities Exchange Act of 1934 
(‘‘Act’’) 1 and Rule 19b–4 thereunder,2 
notice is hereby given that on November 
8. 2016, Financial Industry Regulatory 
Authority, Inc. (‘‘FINRA’’) filed with the 
Securities and Exchange Commission 
(‘‘SEC’’ or ‘‘Commission’’) the proposed 
rule change as described in Items I and 
II below, which Items have been 
prepared by FINRA. FINRA has 
designated the proposed rule change as 
constituting a ‘‘non-controversial’’ rule 
change under paragraph (f)(6) of Rule 
19b–4 under the Act,3 which renders 
the proposal effective upon receipt of 
this filing by the Commission. 

I. Self-Regulatory Organization’s 
Statement of the Terms of the Substance 
of the Proposed Rule Change 

FINRA is proposing to delay 
implementation of Rule 4554(b)(8). The 
proposed rule change would not make 
any other changes to FINRA rules. 

The proposed rule change does not 
make any changes to the text of FINRA 
rules. 

II. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 

In its filing with the Commission, 
FINRA included statements concerning 
the purpose of and basis for the 
proposed rule change and discussed any 
comments it received on the proposed 
rule change. The text of these statements 
may be examined at the places specified 

in Item IV below. FINRA has prepared 
summaries, set forth in sections A, B, 
and C below, of the most significant 
aspects of such statements. 

A. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 

1. Purpose 

In May 2016, the SEC approved Rule 
4554 to further enhance FINRA’s ability 
to reconstruct an ATS’s order book and 
better perform its order-based 
surveillance, which includes 
surveillance for layering, quote 
spoofing, and mid-point pricing 
manipulation. To accomplish this, Rule 
4554 requires ATSs to report order 
information for each order they receive 
in an NMS stock beyond that set forth 
in the OATS rules, such as order re- 
pricing events (e.g., changes to an order 
that is pegged to the National Best Bid 
or Offer (‘‘NBBO’’)) and order display 
and reserve size information.4 Rule 4554 
sets forth four categories of reporting 
requirements: (1) Data to be reported by 
all ATSs at the time of order receipt; (2) 
data to be reported by all ATSs at the 
time of order execution; (3) data to be 
reported by ATSs that display 
subscriber orders; and (4) data specific 
to ATSs that are registered as ADF 
Trading Centers. 

Rule 4554(b) requires that all ATSs 
report eight categories of information at 
the time of order receipt, including the 
sequence number assigned to the order 
event by the ATS’s matching engine.5 
When FINRA announced the SEC’s 
approval of Rule 4554, it established an 
implementation date of November 7, 
2016; however, FINRA noted that it 
anticipated submitting a proposed rule 
change to the SEC that would require 
ATSs to provide a sequence number for 

all OATS event types.6 FINRA noted 
that it ‘‘is deferring the implementation 
of this requirement to report a sequence 
number for new orders.’’ 7 In this 
proposed rule change, FINRA is 
proposing that the requirement that 
ATSs report a sequence number when 
reporting new orders not be 
implemented on November 7, 2016. 

FINRA anticipates filing a proposed 
rule change with the SEC in the near 
future to extend the requirement to 
report a sequence number beyond order 
receipt because, without a sequence 
number on all order events, FINRA is 
unable to properly sequence events 
when a single ATS MPID reports order 
events in the same symbol with 
identical timestamps. However, because 
a proposed rule change has not yet been 
filed, FINRA is filing this proposed rule 
change to delay the implementation of 
the requirement in Rule 4554(b)(8) that 
ATSs report the sequence number 
assigned to the order event by the ATS’s 
matching engine at the time of order 
receipt. FINRA will announce the 
implementation date for this 
requirement at the time it announces the 
implementation date for the extension 
of the requirement to all OATS order 
events. 

FINRA has filed the proposed rule 
change for immediate effectiveness and 
has requested that the SEC waive the 
requirement that the proposed rule 
change not become operative for 30 days 
after the date of the filing, so FINRA can 
implement the proposed rule change 
immediately. 

2. Statutory Basis 

FINRA believes that the proposed rule 
change is consistent with the provisions 
of Section 15A(b)(6) of the Act,8 which 
requires, among other things, that 
FINRA rules must be designed to 
prevent fraudulent and manipulative 
acts and practices, to promote just and 
equitable principles of trade, and, in 
general, to protect investors and the 
public interest. FINRA believes the 
proposed rule change is consistent with 
the Act in that it will provide ATSs with 
additional time to implement the 
requirement in Rule 4554(b)(8) and will 
not require ATSs to begin reporting the 
sequence number assigned to the order 
event by the ATS’s matching engine at 
the time of order receipt until such time 
as sequence numbers are required for all 
OATS event types. 
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9 15 U.S.C. 78s(b)(3)(A)(iii). 
10 17 CFR 240.19b–4(f)(6). 
11 17 CFR 240.19b–4(f)(6)(iii). 

12 For purposes only of waiving the 30-day 
operative delay, the Commission also has 
considered the proposed rule’s impact on 
efficiency, competition, and capital formation. See 
15 U.S.C. 78c(f). 

13 17 CFR 200.30–3(a)(12). 
1 15 U.S.C. 78s(b)(1). 
2 17 CFR 240.19b–4. 

B. Self-Regulatory Organization’s 
Statement on Burden on Competition 

FINRA does not believe that the 
proposed rule change will result in any 
burden on competition that is not 
necessary or appropriate in furtherance 
of the purposes of the Act. The 
proposed delay in implementation of 
Rule 4554(b)(8) will reduce the burden 
on members by allowing additional time 
to implement the requirement to report 
the sequence number assigned to the 
order event by the ATS’s matching 
engine at the time of order receipt. 

C. Self-Regulatory Organization’s 
Statement on Comments on the 
Proposed Rule Change Received From 
Members, Participants, or Others 

Written comments were neither 
solicited nor received. 

III. Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Action 

Because the foregoing proposed rule 
change does not (i) significantly affect 
the protection of investors or the public 
interest; (ii) impose any significant 
burden on competition; and (iii) become 
operative for 30 days from the date on 
which it was filed, or such shorter time 
as the Commission may designate, it has 
become effective pursuant to Section 
19(b)(3)(A)(iii) of the Act 9 and 
subparagraph (f)(6) of Rule 19b–4 
thereunder.10 

A proposed rule change filed under 
Rule 19b–4(f)(6) normally does not 
become operative for 30 days after the 
date of its filing. However, Rule 19b– 
4(f)(6)(iii)11 permits the Commission to 
designate a shorter time if such action 
is consistent with the protection of 
investors and the public interest. FINRA 
has requested that the Commission 
waive the 30-day operative delay so that 
the proposed rule change will become 
operative on filing. FINRA stated that it 
anticipates extending the requirement to 
report a sequence number beyond order 
receipt because, without a sequence 
number on all order events, FINRA is 
unable to properly sequence events 
when a single ATS MPID reports order 
events in the same symbol with 
identical timestamps. However, because 
a proposed rule change has not been 
filed, FINRA is delaying the 
implementation of the requirement in 
Rule 4554(b)(8). For these reasons, the 
Commission believes that waiver of the 
30-day operative delay is consistent 
with the protection of investors and the 
public interest. Therefore, the 

Commission designates the proposed 
rule change to be operative upon 
filing.12 

At any time within 60 days of the 
filing of such proposed rule change, the 
Commission summarily may 
temporarily suspend such rule change if 
it appears to the Commission that such 
action is necessary or appropriate in the 
public interest, for the protection of 
investors, or otherwise in furtherance of 
the purposes of the Act. If the 
Commission takes such action, the 
Commission shall institute proceedings 
to determine whether the proposed rule 
change should be approved or 
disapproved. 

IV. Solicitation of Comments 
Interested persons are invited to 

submit written data, views, and 
arguments concerning the foregoing, 
including whether the proposed rule 
change is consistent with the Act. 
Comments may be submitted by any of 
the following methods: 

Electronic Comments 
• Use the Commission’s Internet 

comment form (http://www.sec.gov/ 
rules/sro.shtml); or 

• Send an email to rule-comments@
sec.gov. Please include File Number SR– 
FINRA–2016–041 on the subject line. 

Paper Comments 
• Send paper comments in triplicate 

to Secretary, Securities and Exchange 
Commission, 100 F Street NE., 
Washington, DC 20549–1090. 
All submissions should refer to File 
Number SR–FINRA–2016–041. This file 
number should be included on the 
subject line if email is used. To help the 
Commission process and review your 
comments more efficiently, please use 
only one method. The Commission will 
post all comments on the Commission’s 
Internet Web site (http://www.sec.gov/ 
rules/sro.shtml). Copies of the 
submission, all subsequent 
amendments, all written statements 
with respect to the proposed rule 
change that are filed with the 
Commission, and all written 
communications relating to the 
proposed rule change between the 
Commission and any person, other than 
those that may be withheld from the 
public in accordance with the 
provisions of 5 U.S.C. 552, will be 
available for Web site viewing and 
printing in the Commission’s Public 
Reference Room, 100 F Street NE., 

Washington, DC 20549 on official 
business days between the hours of 
10:00 a.m. and 3:00 p.m. Copies of such 
filing also will be available for 
inspection and copying at the principal 
office of FINRA. All comments received 
will be posted without change; the 
Commission does not edit personal 
identifying information from 
submissions. You should submit only 
information that you wish to make 
available publicly. All submissions 
should refer to File Number SR–FINRA– 
2016–041, and should be submitted on 
or before December 8, 2016. 

For the Commission, by the Division of 
Trading and Markets, pursuant to delegated 
authority.13 
Brent J. Fields, 
Secretary. 
[FR Doc. 2016–27599 Filed 11–16–16; 8:45 am] 

BILLING CODE 8011–01–P 

SECURITIES AND EXCHANGE 
COMMISSION 
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Instruction to Certain Order Types 

November 10, 2016. 
Pursuant to Section 19(b)(1) of the 

Securities Exchange Act of 1934 (the 
‘‘Act’’),1 and Rule 19b–4 thereunder,2 
notice is hereby given that on November 
8, 2016, NASDAQ BX, Inc. (‘‘BX’’ or 
‘‘Exchange’’) filed with the Securities 
and Exchange Commission (‘‘SEC’’ or 
‘‘Commission’’) the proposed rule 
change as described in Items I and II 
below, which Items have been prepared 
by the Exchange. The Commission is 
publishing this notice to solicit 
comments on the proposed rule change 
from interested persons. 

I. Self-Regulatory Organization’s 
Statement of the Terms of the Substance 
of the Proposed Rule Change 

The Exchange proposes to amend 
Rule 4702 (Order Types) and Rule 4703 
(Order Attributes) to add a ‘‘Trade Now’’ 
instruction to certain order types. 

The text of the proposed rule change 
is available on the Exchange’s Web site 
at http://nasdaqbx.cchwallstreet.com/, 
at the principal office of the Exchange, 
and at the Commission’s Public 
Reference Room. 
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3 The Exchange recently submitted a proposal to 
amend BX Rules 4702 and 4703 to change the way 
in which Post Only Orders interact with resting 

Non-Display orders and preventing the execution of 
midpoint pegged orders during a crossed market. 
See Securities Exchange Act 78909 (September 22, 
2016), 81 FR 66708 (September 28, 2016) (SR–BX– 
2016–046). 

II. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 

In its filing with the Commission, the 
Exchange included statements 
concerning the purpose of and basis for 
the proposed rule change and discussed 
any comments it received on the 
proposed rule change. The text of these 
statements may be examined at the 
places specified in Item IV below. The 
Exchange has prepared summaries, set 
forth in sections A, B, and C below, of 
the most significant aspects of such 
statements. 

A. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 

1. Purpose 

BX proposes to amend Rules [sic] 
4702 (Order Types) and Rule 4703 
(Order Attributes) to add a ‘‘Trade Now’’ 
instruction to certain order types. BX 
will offer this functionality through its 
OUCH, RASH, FLITE, and FIX 
protocols. This instruction will provide 
resting orders with a greater ability to 
receive an execution when that resting 
order is locked, e.g., the price of a 
resting non-display buy order equals the 
price of a resting displayed sell order on 
the BX book. The Trade Now instruction 
will allow participants to enter an 
instruction to have a locked resting buy 
(sell) order execute against the locking 
sell (buy) order. Depending on the 
protocol used by the participant to 
access the BX system, the participant 
may either specify that the order 
execute against locking interest 
automatically, or the participant may be 
required to send a Trade Now 
instruction to the Exchange once the 
order has become locked. As discussed 
in greater detail below, BX is offering 
the Trade Now instruction for all orders 
that may be sent to the BX book and that 
are not subject to other BX rules 
regarding the display and execution of 
those orders. 

When a Trade Now instruction is 
applied to a resting buy (sell) order, the 
order will execute against the available 
size of the locking sell (buy) order at the 
locked price. The following example 
illustrates this scenario: 

• Participant A enters a Non-Display 
buy order for 200 shares at $0.95, and 
specifies the Trade Now instruction; 

• Participant B enters a Post Only sell 
order for 100 shares at $0.95; 3 

• The Post Only order is posted at 
$0.95 and locks the Non-Display order; 

• The buy order will execute for 100 
shares at $0.95 as the remover of 
liquidity. 

If a buy (sell) order with the Trade 
Now instruction is only partially 
executed, the unexecuted portion of that 
order remains on the BX book and 
maintains its priority. When a Trade 
Now instruction is entered through the 
OUCH or FLITE protocol for a resting 
buy (sell) order and there is no locking 
order on the opposite side of the market, 
the Trade Now instruction will be 
ignored and the buy (sell) order will 
remain on the BX book, retaining its 
priority. 

As noted above, BX is proposing to 
offer the Trade Now instruction for all 
orders that may be sent to the BX book 
and that are not subject to other BX 
rules regarding the display and 
execution of those orders. Accordingly, 
the Trade Now instruction shall not be 
available for Retail Price Improving 
Orders (Rule 4702(b)(5)) or Retail Orders 
(Rule 4702(b)(6)). A Retail Price 
Improving Order is held on the 
Exchange Book in order to provide 
liquidity at a price at least $0.001 better 
than the NBBO, and may execute only 
against a Retail Order, and only if its 
price is at least $0.001 better than the 
NBBO. A Retail Order will attempt to 
execute against Retail Price Improving 
Orders and any other orders on the 
Exchange Book with a price that is (i) 
equal to or better than the price of the 
Retail Order and (ii) at least $0.001 
better than the NBBO. Given that Retail 
Price Improving Orders and Retail 
Orders are already subject to rules 
governing the handling and execution of 
such orders, there is not a need to 
implement the Trade Now instruction 
for these order types. 

Depending on the interface being used 
by the participant, the Trade Now 
attribute may either allow the order to 
execute against locking interest 
automatically (‘‘Reactive Trade Now’’), 
or the participant may be required to 
send a Trade Now instruction to the 
Exchange once the order has become 
locked (‘‘Non-Reactive Trade Now’’). All 
orders that are entered through the 
RASH and FIX protocols with a Trade 
Now order attribute will be Reactive 
Trade Now, and those orders shall 
execute against locking interest 
automatically. 

The Reactive Trade Now instruction 
will be available on an order-by-order 

basis, and will also be available as an 
optional port level setting. If the 
Reactive Trade Now setting is enabled 
on a specific port, all orders entered via 
the specific port will, by default, be 
designated with the Reactive Trade Now 
instruction. If the Reactive Trade Now 
setting is enabled on a specific port, 
participants will have the ability to 
designate on an order-by-order basis 
that a particular order entered via the 
specific port will not be designated with 
the Reactive Trade Now instruction, 
thereby overriding the port level setting 
for the order. If the Reactive Trade Now 
instruction is specified for an order for 
which the Trade Now instruction does 
not apply, e.g., a Retail Price Improving 
Order or a Retail Order, the system will 
not invoke the Trade Now instruction 
for that order. 

In contrast, orders entered through the 
OUCH and FLITE protocols will use the 
Non-Reactive Trade Now functionality, 
and participants must send the Trade 
Now instruction after the order becomes 
locked. If a participant enters a Non- 
Reactive Trade Now instruction when 
there is no locking interest, the 
instruction will be ignored by the 
system and the order will remain on the 
BX Book with the same priority. 

The Non-Reactive Trade Now 
instruction will be available to 
participants on order-by-order basis. If 
the Non-Reactive Trade Now instruction 
is entered for an order for which the 
Trade Now instruction does not apply, 
the system will not invoke the Trade 
Now instruction for that order. 

BX is offering two different variations 
of the Trade Now instruction to reflect 
the differences in behavior among 
participants who use the different BX 
protocols. For example, BX typically 
assumes a more active role in managing 
the order flow submitted by users of the 
RASH and FIX protocols. Allowing 
these participants to use the Reactive 
Trade Now instruction at the time of 
order entry will allow for the automatic 
execution of orders, and reflects the 
order flow management practices of 
these participants. In contrast, users of 
the OUCH and FLITE protocols 
generally assume a more active role in 
managing their order flow. Offering the 
Non-Reactive Trade Now instruction for 
these protocols, and its requirement that 
the instruction must be sent after the 
order becomes locked, reflects the order 
flow management practices of these 
participants. 

BX notes that a similar functionality 
currently exists on NYSE Arca, Inc. 
(‘‘NYSE Arca’’), which NYSE Arca refers 
to as a ‘‘Non-Display Remove Modifier.’’ 
As set forth in NYSE Arca Rule 7.31, a 
Limit Non-Displayed Order may be 
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4 See NYSE Arca Rule 7.31(d)(2)(B). 
5 See NYSE Arca Rule 7.31(d)(3)(G). 
6 See NYSE Arca Rule 7.31(e)(1)(C). To the extent 

that the Trade-Now functionality will be made 
available for Price to Comply Orders, Price to 
Display Orders, Non-Displayed Orders, Post-Only 
Orders, and Market Maker Peg Orders, BX notes 
that the Trade-Now functionality will apply to 
different order types than the NYSE Arca Non- 
Display Remove Modifier functionality. 

7 15 U.S.C. 78f(b). 
8 15 U.S.C. 78f(b)(5). 

9 17 CFR 240.19b–4(f)(6). As required under Rule 
19b–4(f)(6)(iii), the Exchange provided the 
Commission with written notice of its intent to file 
the proposed rule change, along with a brief 
description and the text of the proposed rule 
change, at least five business days prior to the date 
of filing of the proposed rule change, or such 
shorter time as designated by the Commission. 

10 17 CFR 240.19b–4(f)(6). 
11 17 CFR 240.19b–4(f)(6)(iii). 
12 See supra note 3. 

13 For purposes only of waiving the 30-day 
operative delay, the Commission has considered the 
proposed rule’s impact on efficiency, competition, 
and capital formation. See 15 U.S.C. 78c(f). 

designated with a Non-Display Remove 
Modifier. If so designated, a Limit Non- 
Displayed Order to buy (sell) will trade 
as the liquidity-taking order with an 
incoming Adding Liquidity Only Order 
(‘‘ALO Order’’) to sell (buy) that has a 
working price equal to the working 
price of the Limit Non-Displayed 
Order.4 NYSE Arca also provides this 
functionality for other orders, such as 
Mid-Point Passive Liquidity Orders 
(‘‘MPL Orders’’) designated Day and 
MPL–ALO Orders 5 and Arca Only 
Orders.6 

2. Statutory Basis 
The Exchange believes that its 

proposal is consistent with Section 6(b) 
of the Act,7 in general, and furthers the 
objectives of Section 6(b)(5) of the Act,8 
in particular, in that it is designed to 
promote just and equitable principles of 
trade, to remove impediments to and 
perfect the mechanism of a free and 
open market and a national market 
system, and, in general to protect 
investors and the public interest, by 
offering participants an additional 
functionality that will facilitate the 
execution of locked orders, thereby 
increasing the efficient functioning of 
the BX market. The Trade Now 
functionality is an optional feature that 
is being offered at no additional charge, 
and is designed to reflect both the 
objectives of the BX market, and the 
order flow management practices of 
various market participants. For these 
reasons, the Trade Now functionality 
will only be made available for orders 
that are entered in the BX book and that 
are not subject to other BX rules 
regarding the display and execution of 
those orders, i.e., Retail Price Improving 
Orders and Retail Orders. Depending on 
the protocol, the Trade Now 
functionality will be offered as either 
the Reactive Trade Now or Non-Reactive 
Trade Now functionality. 

B. Self-Regulatory Organization’s 
Statement on Burden on Competition 

The Exchange does not believe that 
the proposed rule change will impose 
any burden on competition not 
necessary or appropriate in furtherance 
of the purposes of the Act. This is an 
optional functionality that is being 

offered at no charge, and which may be 
used equally by similarly-situated 
participants. Although the functionality 
of the Trade Now instruction will differ 
depending upon the protocol that is 
being used to access BX, BX believes 
that the difference in functionality 
reflects the different ways in which 
participants enter and manage their 
order flow. 

C. Self-Regulatory Organization’s 
Statement on Comments on the 
Proposed Rule Change Received From 
Members, Participants, or Others 

No written comments were either 
solicited or received. 

III. Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Action 

Because the foregoing proposed rule 
change does not: (i) Significantly affect 
the protection of investors or the public 
interest; (ii) impose any significant 
burden on competition; and (iii) become 
operative for 30 days from the date on 
which it was filed, or such shorter time 
as the Commission may designate, it has 
become effective pursuant to Section 
19(b)(3)(A) of the Act and Rule 19b– 
4(f)(6) thereunder.9 

A proposed rule change filed 
pursuant to Rule 19b–4(f)(6) under the 
Act 10 normally does not become 
operative for 30 days after the date of its 
filing. However, Rule 19b–4(f)(6)(iii) 11 
permits the Commission to designate a 
shorter time if such action is consistent 
with the protection of investors and the 
public interest. The Exchange has asked 
the Commission to waive the 30-day 
operative delay so that the proposal may 
become operative immediately upon 
filing. The Exchange states that the 
Trade Now functionality is 
complementary to its recent proposal to 
change the way in which Post Only 
Orders interact with resting Non- 
Display orders.12 The Exchange believes 
that releasing both complementary 
functionalities at the same time will be 
easier for market participants to manage 
and implement. The Exchange further 
believes that the Trade Now 
functionality will facilitate the 
execution of locked orders, thereby 
increasing the efficient functioning of 
the BX market, and that waiver of the 

operative delay will allow this 
functionality to be made available at an 
earlier date. Finally, the Exchange notes 
that NYSE Arca currently utilizes a 
similar functionality in the form of its 
Non-Display Remove Modifier. The 
Commission believes that waiving the 
30-day operative delay is consistent 
with the protection of investors and the 
public interest. Therefore, the 
Commission hereby waives the 
operative delay and designates the 
proposed rule change operative upon 
filing.13 

At any time within 60 days of the 
filing of the proposed rule change, the 
Commission summarily may 
temporarily suspend such rule change if 
it appears to the Commission that such 
action is necessary or appropriate in the 
public interest, for the protection of 
investors, or otherwise in furtherance of 
the purposes of the Act. If the 
Commission takes such action, the 
Commission shall institute proceedings 
to determine whether the proposed rule 
change should be approved or 
disapproved. 

IV. Solicitation of Comments 

Interested persons are invited to 
submit written data, views, and 
arguments concerning the foregoing, 
including whether the proposed rule 
change is consistent with the Act. 
Comments may be submitted by any of 
the following methods: 

Electronic Comments 

• Use the Commission’s Internet 
comment form (http://www.sec.gov/ 
rules/sro.shtml); or 

• Send an email to rule-comments@
sec.gov. Please include File Number SR– 
BX–2016–059 on the subject line. 

Paper Comments 

• Send paper comments in triplicate 
to Brent J. Fields, Secretary, Securities 
and Exchange Commission, 100 F Street 
NE., Washington, DC 20549–1090. 
All submissions should refer to File 
Number SR–BX–2016–059. This file 
number should be included on the 
subject line if email is used. To help the 
Commission process and review your 
comments more efficiently, please use 
only one method. The Commission will 
post all comments on the Commission’s 
Internet Web site (http://www.sec.gov/ 
rules/sro.shtml). Copies of the 
submission, all subsequent 
amendments, all written statements 
with respect to the proposed rule 
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14 17 CFR 200.30–3(a)(12). 
1 15 U.S.C. 78s(b)(1). 
2 17 CFR 240.19b–4. 

3 MARS is described in Chapter XV, Section 2(6). 
A NOM Participant must have System Eligibility to 
qualify for MARS. In order to be eligible the NOM 
Participant’s routing system must qualify under the 
conditions specified in Chapter XV, Section 2(6), 
which were amended by SR–NASDAQ–2016–149. 
MARS Payments are made to NOM Participants that 
have System Eligibility and have routed the 
requisite number of Eligible Contracts daily in a 
month (‘‘Average Daily Volume’’), which were 
executed on NOM. For the purpose of qualifying for 
the MARS Payment, Eligible Contracts may include 
Firm, Non-NOM Market Maker, Broker-Dealer, or 
Joint Back Office or ‘‘JBO’’ equity option orders that 
add liquidity and are electronically delivered and 
executed. Eligible Contracts do not include Mini 
Option orders. The specified MARS Payment will 
be paid on all executed Eligible Contracts that add 
liquidity, which are routed to NOM through a 
participating NOM Participant’s System and meet 
the requisite Eligible Contracts ADV. No payment 
will be made with respect to orders that are routed 
to NOM, but not executed. 

4 See SR–NASDAQ–2016–149 (not yet 
published). 

5 The Penny Pilot was established in March 2008 
and was last extended in 2016. See Securities 
Exchange Act Release Nos. 57579 (March 28, 2008), 
73 FR 18587 (April 4, 2008) (SR–NASDAQ–2008– 
026) (notice of filing and immediate effectiveness 
establishing Penny Pilot); and 78037 (June 10, 
2016), 81 FR 39299 (June 16, 2016) (SR–NASDAQ– 
2016–052) (notice of filing and immediate 
effectiveness extending the Penny Pilot through 
December 31, 2016). All Penny Pilot Options listed 
on the Exchange can be found at http://
www.nasdaqtrader.com/ 
MicroNews.aspx?id=OTA2016-15. 

6 The note ‘‘c’’ incentive currently provides, 
‘‘Participants that: (1) add Customer, Professional, 
Firm, Non-NOM Market Maker and/or Broker- 
Dealer liquidity in Penny Pilot Options and/or Non- 
Penny Pilot Options of 1.15% or more of total 
industry customer equity and ETF option ADV 
contracts per day in a month will receive an 
additional $0.02 per contract Penny Pilot Options 
Customer and/or Professional Rebate to Add 
Liquidity for each transaction which adds liquidity 
in Penny Pilot Options in that month; or (2) add 
Customer, Professional, Firm, Non-NOM Market 
Maker and/or Broker-Dealer liquidity in Penny Pilot 
Options and/or Non-Penny Pilot Options of 1.30% 
or more of total industry customer equity and ETF 
option ADV contracts per day in a month will 
receive an additional $0.05 per contract Penny Pilot 
Options Customer and/or Professional Rebate to 
Add Liquidity for each transaction which adds 
liquidity in Penny Pilot Options in that month; or 
(3) (a) add Customer, Professional, Firm, Non-NOM 
Market Maker and/or Broker-Dealer liquidity in 
Penny Pilot Options and/or Non-Penny Pilot 
Options above 0.80% of total industry customer 
equity and ETF option ADV contracts per day in a 

change that are filed with the 
Commission, and all written 
communications relating to the 
proposed rule change between the 
Commission and any person, other than 
those that may be withheld from the 
public in accordance with the 
provisions of 5 U.S.C. 552, will be 
available for Web site viewing and 
printing in the Commission’s Public 
Reference Room, 100 F Street NE., 
Washington, DC 20549 on official 
business days between the hours of 
10:00 a.m. and 3:00 p.m. Copies of such 
filing also will be available for 
inspection and copying at the principal 
office of the Exchange. All comments 
received will be posted without change; 
the Commission does not edit personal 
identifying information from 
submissions. You should submit only 
information that you wish to make 
available publicly. All submissions 
should refer to File Number SR–BX– 
2016–059, and should be submitted on 
or before December 8, 2016. 

For the Commission, by the Division of 
Trading and Markets, pursuant to delegated 
authority.14 
Brent J. Fields, 
Secretary. 
[FR Doc. 2016–27591 Filed 11–16–16; 8:45 am] 

BILLING CODE 8011–01–P 

SECURITIES AND EXCHANGE 
COMMISSION 

[Release No. 34–79288; File No. SR– 
NASDAQ–2016–152] 

Self-Regulatory Organizations; The 
NASDAQ Stock Market LLC; Notice of 
Filing and Immediate Effectiveness of 
Proposed Rule Change To Amend the 
Transaction Fees at Chapter XV, 
Section 2 Entitled ‘‘NASDAQ Options 
Market—Fees and Rebates’’ 

November 10, 2016. 
Pursuant to Section 19(b)(1) of the 

Securities Exchange Act of 1934 
(‘‘Act’’),1 and Rule 19b–4 thereunder,2 
notice is hereby given that on November 
1, 2016, The NASDAQ Stock Market 
LLC (‘‘Nasdaq’’ or ‘‘Exchange’’) filed 
with the Securities and Exchange 
Commission (‘‘SEC’’ or ‘‘Commission’’) 
the proposed rule change as described 
in Items I, II, and III, below, which Items 
have been prepared by the Exchange. 
The Commission is publishing this 
notice to solicit comments on the 
proposed rule change from interested 
persons. 

I. Self-Regulatory Organization’s 
Statement of the Terms of Substance of 
the Proposed Rule Change 

The Exchange proposes to amend the 
transaction fees at Chapter XV, Section 
2 entitled ‘‘NASDAQ Options Market— 
Fees and Rebates,’’ which governs 
pricing for Nasdaq Participants using 
the NASDAQ Options Market (‘‘NOM’’), 
Nasdaq’s facility for executing and 
routing standardized equity and index 
options. The Exchange proposes to 
expand certain existing rebates related 
to the Market Access and Routing 
Subsidy or ‘‘MARS,’’ for NOM 
Participants that are eligible for MARS. 

The text of the proposed rule change 
is available on the Exchange’s Web site 
at http://nasdaq.cchwallstreet.com, at 
the principal office of the Exchange, and 
at the Commission’s Public Reference 
Room. 

II. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 

In its filing with the Commission, the 
Exchange included statements 
concerning the purpose of and basis for 
the proposed rule change and discussed 
any comments it received on the 
proposed rule change. The text of these 
statements may be examined at the 
places specified in Item IV below. The 
Exchange has prepared summaries, set 
forth in sections A, B, and C below, of 
the most significant aspects of such 
statements. 

A. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 

1. Purpose 

NOM recently filed a proposal to its 
MARS subsidy program,3 which pays a 
subsidy to NOM Participants that 

provide certain order routing 
functionalities to other NOM 
Participants and/or use such 
functionalities themselves.4 Generally, 
under MARS, the Exchange pays 
participating NOM Participants to 
subsidize their costs of providing 
routing services to route orders to NOM. 
At this time, the Exchange proposes to 
amend two rebates at Chapter XV, 
Section 2(1) which pay NOM 
Participants an additional rebate 
provided the NOM Participant adds or 
removes liquidity on NOM as specified 
in more detail below. The Exchange 
believes that these incentives would 
continue to attract greater liquidity to 
NOM, to the benefit of all market 
participants. 

Amendment to Note ‘‘d’’ 
Today, note ‘‘d’’ in Chapter XV, 

Section 2(1) provides that NOM 
Participants that qualify for MARS 
Payment Tiers 1, 2 or 3 will receive an 
additional $0.03 per contract Penny 
Pilot 5 Options Customer and/or 
Professional Rebate to Add Liquidity for 
each transaction which adds liquidity in 
Penny Pilot Options in that month, in 
addition to qualifying Penny Pilot 
Options Customer and/or Professional 
Rebate to Add Liquidity Tiers 1–8. NOM 
Participants that qualify for a note ‘‘c’’ 
incentive 6 will receive the greater of the 
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month, (b) add Customer, Professional, Firm, Non- 
NOM Market Maker and/or Broker-Dealer liquidity 
in Non-Penny Pilot Options above 0.15% of total 
industry customer equity and ETF option ADV 
contracts per day in a month, and (c) execute 
greater than 0.04% of Consolidated Volume (‘‘CV’’) 
via Market-on-Close/Limit-on-Close (‘‘MOC/LOC’’) 
volume within the NASDAQ Stock Market Closing 
Cross within a month will receive an additional 
$0.05 per contract Penny Pilot Options Customer 
and/or Professional Rebate to Add Liquidity for 
each transaction which adds liquidity in Penny 
Pilot Options in a month. Consolidated Volume 
shall mean the total consolidated volume reported 

to all consolidated transaction reporting plans by all 
exchanges and trade reporting facilities during a 
month in equity securities, excluding executed 
orders with a size of less than one round lot. For 
purposes of calculating Consolidated Volume and 
the extent of an equity member’s trading activity, 
expressed as a percentage of or ratio to 
Consolidated Volume, the date of the annual 
reconstitution of the Russell Investments Indexes 
shall be excluded from both total Consolidated 
Volume and the member’s trading activity.’’ 

7 The term ‘‘Customer’’ or (‘‘C’’) applies to any 
transaction that is identified by a Participant for 
clearing in the Customer range at The Options 

Clearing Corporation which is not for the account 
of broker or dealer or for the account of a 
‘‘Professional.’’ See Chapter XV. 

8 The term ‘‘Professional’’ or (‘‘P’’) means any 
person or entity that (i) is not a broker or dealer in 
securities, and (ii) places more than 390 orders in 
listed options per day on average during a calendar 
month for its own beneficial account(s) pursuant to 
Chapter I, Section 1(a)(48). All Professional orders 
shall be appropriately marked by Participants. 

9 SR–NASDAQ–2016–149 also bifurcated the 
MARS Payments to pay different rebates, per tier, 
for Penny and Non-Penny Pilot Options. 

note ‘‘c’’ or note ‘‘d’’ incentive. The 
Exchange pays Customers 7 and 
Professionals 8 a Penny Pilot Options 
Rebate to Add Liquidity on an 8 tiered 
rebate schedule as described below: 

*** The Customer and Professional 
Rebate to Add Liquidity in Penny Pilot 
Options will be paid as noted below. To 
determine the applicable percentage of 
total industry customer equity and ETF 

option average daily volume, unless 
otherwise stated, the Participant’s 
Penny Pilot and Non-Penny Pilot 
Customer and/or Professional volume 
that adds liquidity will be included. 

Monthly volume Rebate to 
add liquidity 

Tier 1— .... Participant adds Customer, Professional, Firm, Non-NOM Market Maker and/or Broker-Dealer liquidity in Penny Pilot 
Options and/or Non-Penny Pilot Options of up to 0.10% of total industry customer equity and ETF option average 
daily volume (‘‘ADV’’) contracts per day in a month.

$0.20 

Tier 2— .... Participant adds Customer, Professional, Firm, Non-NOM Market Maker and/or Broker-Dealer liquidity in Penny Pilot 
Options and/or Non-Penny Pilot Options above 0.10% to 0.20% of total industry customer equity and ETF option 
ADV contracts per day in a month.

0.25 

Tier 3— .... Participant adds Customer, Professional, Firm, Non-NOM Market Maker and/or Broker-Dealer liquidity in Penny Pilot 
Options and/or Non-Penny Pilot Options above 0.20% to 0.30% of total industry customer equity and ETF option 
ADV contracts per day in a month.

0.42 

Tier 4— .... Participant adds Customer, Professional, Firm, Non-NOM Market Maker and/or Broker-Dealer liquidity in Penny Pilot 
Options and/or Non-Penny Pilot Options above 0.30% to 0.40% of total industry customer equity and ETF option 
ADV contracts per day in a month.

0.43 

Tier 5— .... Participant adds Customer, Professional, Firm, Non-NOM Market Maker and/or Broker-Dealer liquidity in Penny Pilot 
Options and/or Non-Penny Pilot Options above 0.40% to 0.75% of total industry customer equity and ETF option 
ADV contracts per day in a month.

0.45 

Tier 6— .... Participant has Total Volume of 100,000 or more contracts per day in a month, of which 25,000 or more contracts 
per day in a month must be Customer and/or Professional liquidity in Penny Pilot Options.

0.45 

Tier 7— .... Participant has Total Volume of 150,000 or more contracts per day in a month, of which 50,000 or more contracts 
per day in a month must be Customer and/or Professional liquidity in Penny Pilot Options.

0.47 

Tier 8— .... Participant adds Customer, Professional, Firm, Non-NOM Market Maker and/or Broker-Dealer liquidity in Penny Pilot 
Options and/or Non-Penny Pilot Options above 0.75% or more of total industry customer equity and ETF option 
ADV contracts per day in a month, or Participant adds: (1) Customer and/or Professional liquidity in Penny Pilot 
Options and/or Non-Penny Pilot Options of 0.25% or more of total industry customer equity and ETF option ADV 
contracts per day in a month, and (2) has added liquidity in all securities through one or more of its Nasdaq Mar-
ket Center MPIDs that represent 1.00% or more of Consolidated Volume in a month or qualifies for MARS (de-
fined below).

0.48 

The Exchange proposes to amend note 
‘‘d,’’ to provide that NOM Participants 
that qualify for MARS Payment Tiers 1, 
2, 3 or 4 will receive an additional $0.03 
per contract in addition to any Penny 
Pilot Options Customer and/or 
Professional Rebate to Add Liquidity 
Tiers they may qualify for in that 
month, unless the Participant qualifies 

for a higher note ‘‘c’’ rebate, in which 
case the Participants would receive the 
appropriate note ‘‘c’’ rebate they 
qualified for in that month. The 
Exchange recently amended its MARS 
Payment Tiers to add a new tier 4 
rebate.9 The MARS Payment tiers, 
which are effective, are as follows: 

MARS Payment 

NOM Participants that have System 
Eligibility and have executed the 
requisite number of Eligible Contracts in 
a month will be paid the following 
rebates: 

Tiers 
Average daily 

volume 
(‘‘ADV’’) 

MARS Payment 
(penny) 

MARS Payment 
(non-penny) 

1 ................................................................................................................................. 2,500 * $0.07 * $0.15 
2 ................................................................................................................................. 5,000 * 0.09 * 0.20 
3 ................................................................................................................................. 10,000 * 0.11 * 0.30 
4 ................................................................................................................................. 20,000 * 0.15 * 0.50 

The Exchange proposes to amend note 
‘‘d’’ in Chapter XV, Section 2(1) to allow 

all tiers in the MARS Payment to qualify 
a NOM Participant for the additional 

$0.03 per contract incentive provided 
the NOM Participant qualifies for one of 
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10 A Customer or Professional that removes 
liquidity in SPY Options will be assessed a fee of 
$0.48 per contract. 

11 See note 4 above. 
12 15 U.S.C. 78f(b). 
13 15 U.S.C. 78f(b)(4) and (5). 

14 Securities Exchange Act Release No. 51808 
(June 9, 2005), 70 FR 37496, 37499 (June 29, 2005) 
(‘‘Regulation NMS Adopting Release’’). 

15 NetCoalition v. SEC, 615 F.3d 525 (D.C. Cir. 
2010). 

16 See NetCoalition, at 534–535. 
17 Id. at 537. 
18 Id. at 539 (quoting Securities Exchange Act 

Release No. 59039 (December 2, 2008), 73 FR 
74770, 74782–83 (December 9, 2008) (SR– 
NYSEArca–2006–21)). 

19 If the Participant qualified for a higher note ‘‘c’’ 
rebate, the Participant would receive the 
appropriate note ‘‘c’’ rebate they qualified for in 
that month. 

20 Id. 
21 A Customer or Professional that removes 

liquidity in SPY Options will be assessed a fee of 
$0.48 per contract. 

the Penny Pilot Options Customer and/ 
or Professional Rebate to Add Liquidity 
tiers. The Exchange believes that this 
proposal will continue to attract Penny 
Pilot and Non-Penny Pilot Options 
liquidity to NOM. All market 
participants benefit from the increased 
order interaction when more order flow 
is available on NOM. 

Amendment to Note ‘‘4’’ 
Today, note ‘‘4’’ in Chapter XV, 

Section 2(1) provides that NOM 
Participants that qualify for MARS 
Payment Tiers 1, 2 or 3 will be assessed 
a Customer or Professional Penny Pilot 
Options Fee for Removing Liquidity of 
$0.48 per contract, excluding SPY.10 
Today, Customers and Professionals are 
assessed a $0.50 per contract Fee for 
Removing Liquidity in Penny Pilot 
Options. This incentive permits NOM 
Participants removing Customer and 
Professional Penny Pilot Options to 
lower their fee. 

The Exchange proposes to amend note 
‘‘4,’’ to provide that NOM Participants 
that qualify for MARS Payment Tiers 1, 
2, 3 or 4 will be assessed a Customer or 
Professional Penny Pilot Options Fee for 
Removing Liquidity of $0.48 per 
contract, excluding SPY. As described 
above, the Exchange recently amended 
its MARS Payment Tiers to add a new 
tier 4 rebate.11 The Exchange proposes 
to amend note ‘‘4’’ to permit all MARS 
Payment tiers to qualify a NOM 
Participant for this incentive. The 
Exchange believes this amendment will 
incentive NOM Participants to remove 
more liquidity in Penny Pilot Options. 

2. Statutory Basis 
The Exchange believes that its 

proposal is consistent with Section 6(b) 
of the Act,12 in general, and furthers the 
objectives of Sections 6(b)(4) and 6(b)(5) 
of the Act,13 in particular, in that it 
provides for the equitable allocation of 
reasonable dues, fees and other charges 
among Participants and issuers and 
other persons using any facility or 
system which the Exchange operates or 
controls, and is not designed to permit 
unfair discrimination between 
customers, issuers, brokers, or dealers. 

The Commission and the courts have 
repeatedly expressed their preference 
for competition over regulatory 
intervention in determining prices, 
products, and services in the securities 
markets. In Regulation NMS, while 
adopting a series of steps to improve the 

current market model, the Commission 
highlighted the importance of market 
forces in determining prices and SRO 
revenues and, also, recognized that 
current regulation of the market system 
‘‘has been remarkably successful in 
promoting market competition in its 
broader forms that are most important to 
investors and listed companies.’’ 14 

Likewise, in NetCoalition v. Securities 
and Exchange Commission 15 
(‘‘NetCoalition’’) the D.C. Circuit upheld 
the Commission’s use of a market-based 
approach in evaluating the fairness of 
market data fees against a challenge 
claiming that Congress mandated a cost- 
based approach.16 As the court 
emphasized, the Commission ‘‘intended 
in Regulation NMS that ‘market forces, 
rather than regulatory requirements’ 
play a role in determining the market 
data . . . to be made available to 
investors and at what cost.’’ 17 

Further, ‘‘[n]o one disputes that 
competition for order flow is ‘fierce.’ 
. . . As the SEC explained, ‘[i]n the U.S. 
national market system, buyers and 
sellers of securities, and the broker- 
dealers that act as their order-routing 
agents, have a wide range of choices of 
where to route orders for execution’; 
[and] ‘no exchange can afford to take its 
market share percentages for granted’ 
because ‘no exchange possesses a 
monopoly, regulatory or otherwise, in 
the execution of order flow from broker 
dealers’ . . . .’’ 18 Although the court 
and the SEC were discussing the cash 
equities markets, the Exchange believes 
that these views apply with equal force 
to the options markets. 

Amendment to Note ‘‘d’’ 
The Exchange’s proposal to amend 

note ‘‘d’’ in Chapter XV, Section 2(1) to 
permit any MARS Payment tier to 
qualify a NOM Participant for an 
additional $0.03 per contract Penny 
Pilot Options Customer and/or 
Professional Rebate to Add Liquidity for 
each transaction which adds liquidity in 
Penny Pilot Options in that month, in 
addition to qualifying for Penny Pilot 
Options Customer and/or Professional 
Rebate to Add Liquidity Tiers 1–8 19 is 

reasonable for the reasons which follow. 
The amendment will encourage NOM 
Participants to qualify for both a MARS 
Payment tier and a Penny Pilot Options 
Customer and/or Professional Rebate to 
Add Liquidity, thereby executing a 
greater amount of order flow on NOM to 
the benefit of all market participants 
who may interact with the order flow. 

The Exchange’s proposal to amend 
note ‘‘d’’ in Chapter XV, Section 2(1) to 
permit any MARS Payment tier to 
qualify a NOM Participant for an 
additional $0.03 per contract Penny 
Pilot Options Customer and/or 
Professional Rebate to Add Liquidity for 
each transaction which adds liquidity in 
Penny Pilot Options in that month, in 
addition to qualifying for Penny Pilot 
Options Customer and/or Professional 
Rebate to Add Liquidity Tiers 1–8 20 is 
equitable and not unfairly 
discriminatory for the reasons which 
follow. All NOM Participants are 
eligible to qualify for a MARS Payment, 
provided they have System Eligibility 
and all NOM Participants may be 
eligible for a Penny Pilot Options 
Customer and/or Professional Rebate to 
Add Liquidity provided they execute 
qualifying volume. All NOM 
Participants would therefore be eligible 
to qualify for the note ‘‘d’’ incentive if 
they meet the requirements. 

Amendment to Note‘‘4’’ 

The Exchange’s proposal to amend 
note ‘‘4’’ in Chapter XV, Section 2(1) to 
permit NOM Participants to qualify for 
any MARS Payment tier and be assessed 
a Customer or Professional Penny Pilot 
Options, Fee for Removing Liquidity of 
$0.48 per contract, excluding SPY,21 is 
reasonable because it will encourage 
NOM Participants to continue to remove 
Customer and Professional Penny Pilot 
Options liquidity to lower their fee. 

The Exchange’s proposal to amend 
note ‘‘4’’ in Chapter XV, Section 2(1) to 
permit NOM Participants to qualify for 
any MARS Payment tier and be assessed 
a Customer or Professional Penny Pilot 
Options, Fee for Removing Liquidity of 
$0.48 per contract, excluding SPY, is 
equitable and not unfairly 
discriminatory because all NOM 
Participants are eligible to qualify for a 
MARS Payment, provided they have 
System Eligibility. All NOM 
Participants would therefore be eligible 
to qualify for the note ‘‘4’’ incentive if 
they meet the requirements. 
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22 Id. 23 15 U.S.C. 78s(b)(3)(A)(ii). 24 17 CFR 200.30–3(a)(12). 

B. Self-Regulatory Organization’s 
Statement on Burden on Competition 

The Exchange does not believe that 
the proposed rule change will impose 
any burden on competition not 
necessary or appropriate in furtherance 
of the purposes of the Act. In terms of 
inter-market competition, the Exchange 
notes that it operates in a highly 
competitive market in which market 
participants can readily favor competing 
venues if they deem fee levels at a 
particular venue to be excessive, or 
rebate opportunities available at other 
venues to be more favorable. In such an 
environment, the Exchange must 
continually adjust its fees to remain 
competitive with other exchanges and 
with alternative trading systems that 
have been exempted from compliance 
with the statutory standards applicable 
to exchanges. Because competitors are 
free to modify their own fees in 
response, and because market 
participants may readily adjust their 
order routing practices, the Exchange 
believes that the degree to which fee 
changes in this market may impose any 
burden on competition is extremely 
limited. In sum, if the changes proposed 
herein are unattractive to market 
participants, it is likely that the 
Exchange will lose market share as a 
result. Accordingly, the Exchange does 
not believe that the proposed changes 
will impair the ability of members or 
competing order execution venues to 
maintain their competitive standing in 
the financial markets. 

Amendment to Note ‘‘d’’ 

The Exchange’s proposal to amend 
note ‘‘d’’ in Chapter XV, Section 2(1) to 
permit any MARS Payment tier to 
qualify a NOM Participant for an 
additional $0.03 per contract Penny 
Pilot Options Customer and/or 
Professional Rebate to Add Liquidity for 
each transaction which adds liquidity in 
Penny Pilot Options in that month, in 
addition to qualifying for Penny Pilot 
Options Customer and/or Professional 
Rebate to Add Liquidity Tiers 1–8 22 
does not impose an undue burden on 
intra-market competition. All NOM 
Participants are eligible to qualify for a 
MARS Payment, provided they have 
System Eligibility and all NOM 
Participants may receive a Penny Pilot 
Options Customer and/or Professional 
Rebate to Add Liquidity provided they 
execute qualifying volume. All NOM 
Participants would therefore be eligible 
to qualify for the note ‘‘d’’ incentive if 
they meet the requirements. 

Amendment to Note ‘‘4’’ 

The Exchange’s proposal to amend 
note ‘‘4’’ in Chapter XV, Section 2(1) to 
permit NOM Participants to qualify for 
any MARS Payment tier and be assessed 
a Customer or Professional Penny Pilot 
Options, Fee for Removing Liquidity of 
$0.48 per contract, excluding SPY, does 
not impose an undue burden on intra- 
market competition because all NOM 
Participants are eligible to qualify for a 
MARS Payment, provided they have 
System Eligibility. All NOM 
Participants would therefore be eligible 
to qualify for the note ‘‘4’’ incentive if 
they meet the requirements. 

C. Self-Regulatory Organization’s 
Statement on Comments on the 
Proposed Rule Change Received From 
Members, Participants, or Others 

No written comments were either 
solicited or received. 

III. Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Action 

The foregoing rule change has become 
effective pursuant to Section 
19(b)(3)(A)(ii) of the Act.23 

At any time within 60 days of the 
filing of the proposed rule change, the 
Commission summarily may 
temporarily suspend such rule change if 
it appears to the Commission that such 
action is: (i) Necessary or appropriate in 
the public interest; (ii) for the protection 
of investors; or (iii) otherwise in 
furtherance of the purposes of the Act. 
If the Commission takes such action, the 
Commission shall institute proceedings 
to determine whether the proposed rule 
should be approved or disapproved. 

IV. Solicitation of Comments 

Interested persons are invited to 
submit written data, views, and 
arguments concerning the foregoing, 
including whether the proposed rule 
change is consistent with the Act. 
Comments may be submitted by any of 
the following methods: 

Electronic Comments 

• Use the Commission’s Internet 
comment form (http://www.sec.gov/ 
rules/sro.shtml); or 

• Send an email to rule-comments@
sec.gov. Please include File Number SR– 
NASDAQ–2016–152 on the subject line. 

Paper Comments 

• Send paper comments in triplicate 
to Brent J. Fields, Secretary, Securities 
and Exchange Commission, 100 F Street 
NE., Washington, DC 20549–1090. 

All submissions should refer to File 
Number SR–NASDAQ–2016–152. This 
file number should be included on the 
subject line if email is used. To help the 
Commission process and review your 
comments more efficiently, please use 
only one method. The Commission will 
post all comments on the Commission’s 
Internet Web site (http://www.sec.gov/ 
rules/sro.shtml). 

Copies of the submission, all 
subsequent amendments, all written 
statements with respect to the proposed 
rule change that are filed with the 
Commission, and all written 
communications relating to the 
proposed rule change between the 
Commission and any person, other than 
those that may be withheld from the 
public in accordance with the 
provisions of 5 U.S.C. 552, will be 
available for Web site viewing and 
printing in the Commission’s Public 
Reference Room, 100 F Street NE., 
Washington, DC 20549, on official 
business days between the hours of 
10:00 a.m. and 3:00 p.m. Copies of the 
filing also will be available for 
inspection and copying at the principal 
office of the Exchange. All comments 
received will be posted without change; 
the Commission does not edit personal 
identifying information from 
submissions. You should submit only 
information that you wish to make 
available publicly. 

All submissions should refer to File 
Number SR–NASDAQ–2016–152 and 
should be submitted on or before 
December 8, 2016. 

For the Commission, by the Division of 
Trading and Markets, pursuant to delegated 
authority.24 

Brent J. Fields, 
Secretary. 
[FR Doc. 2016–27598 Filed 11–16–16; 8:45 am] 

BILLING CODE 8011–01–P 
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1 15 U.S.C.78s(b)(1). 
2 15 U.S.C. 78a. 
3 17 CFR 240.19b–4. 

4 See Rule 104(a)(1). 
5 See id. at (2)–(3). Rule 104(e) further provides 

that DMM units must provide contra-side liquidity 
as needed for the execution of odd-lot quantities 
eligible to be executed as part of the opening, 
reopening, and closing transactions but that remain 
unpaired after the DMM has paired all other eligible 
round lot sized interest. 

6 Rule 104(h)(i) defines a Conditional Transaction 
as a DMM transaction in a security that establishes 
or increases a position and reaches across the 
market to trade as the contra-side to the Exchange 
published bid or offer. A DMM reaches across the 
market when the DMM buys from the Exchange 
offer or sells to the Exchange bid. 

7 The Exchange’s re-entry obligations for 
Conditional Transactions are set forth in Rule 
104(h)(iii). However, Rule 104(h)(iv) permits certain 
other Conditional Transactions without restriction 
as to price, and Rule 104(i) provides that re-entry 
obligations following such Conditional 
Transactions would be the same as the re-entry 
obligations for Non-Conditional Transactions 
pursuant to Rule 104(g). 

8 The principles embodied in Rule 104 are based 
on New York Stock Exchange LLC (‘‘NYSE’’) Rule 
104. On October 1, 2008, the Commission approved 
the Exchange’s rule proposal to establish new 
membership, member firm conduct, and equity 
trading rules that were based on the existing NYSE 
rules to reflect that equities trading on the Exchange 
would be supported by the NYSE’s trading system. 
See Securities Exchange Act Release Nos. 58705 
(Oct. 1, 2008), 73 FR 58995 (Oct. 8. 2008) (SR– 
Amex–2008–63) (approval order) and 59022 (Nov. 
26, 2008), 73 FR 73683 (Dec. 3, 2008) (SR– 
NYSEALTR–2008–10) (amending equity rules to 
conform to NYSE New Market Model Pilot rules) 
(‘‘Release No. 59022’’). Because the Exchange’s 
rules are based on existing NYSE rules, the 
Exchange believes that pre-October 1, 2008 NYSE 
rule filings provide relevant guidance concerning 
Exchange equity rules. 

SECURITIES AND EXCHANGE 
COMMISSION 

[Release No. 34–79283; File No. SR– 
NYSEMKT–2016–99] 

Self-Regulatory Organizations; NYSE 
MKT LLC; Notice of Filing of Proposed 
Rule Change Amending Rule 104— 
Equities To Delete Subsection 
(g)(i)(A)(III) Prohibiting Designated 
Market Makers From Establishing a 
New High (Low) Price on the Exchange 
in a Security the DMM Has a Long 
(Short) Position During the Last Ten 
Minutes Prior to the Close of Trading 

November 10, 2016. 
Pursuant to Section 19(b)(1) 1 of the 

Securities Exchange Act of 1934 
(‘‘Act’’) 2 and Rule 19b–4 thereunder,3 
notice is hereby given that, on October 
27, 2016, NYSE MKT LLC (‘‘Exchange’’ 
or ‘‘NYSE MKT’’) filed with the 
Securities and Exchange Commission 
(‘‘Commission’’) the proposed rule 
change as described in Items I, II, and 
III below, which Items have been 
prepared by the self-regulatory 
organization. The Commission is 
publishing this notice to solicit 
comments on the proposed rule change 
from interested persons. 

I. Self-Regulatory Organization’s 
Statement of the Terms of Substance of 
the Proposed Rule Change 

The Exchange proposes to amend 
Rule 104—Equities to delete subsection 
(g)(i)(A)(III) prohibiting Designated 
Market Makers (‘‘DMM’’) from 
establishing a new high (low) price on 
the Exchange in a security the DMM has 
a long (short) position during the last 
ten minutes prior to the close of trading. 
The proposed rule change is available 
on the Exchange’s Web site at 
www.nyse.com, at the principal office of 
the Exchange, and at the Commission’s 
Public Reference Room. 

II. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 

In its filing with the Commission, the 
self-regulatory organization included 
statements concerning the purpose of, 
and basis for, the proposed rule change 
and discussed any comments it received 
on the proposed rule change. The text 
of those statements may be examined at 
the places specified in Item IV below. 
The Exchange has prepared summaries, 
set forth in sections A, B, and C below, 

of the most significant parts of such 
statements. 

A. Self-Regulatory Organization’s 
Statement of the Purpose of, and the 
Statutory Basis for, the Proposed Rule 
Change 

1. Purpose 
The Exchange proposes to amend 

Rule 104—Equities (‘‘Rule 104’’) to 
delete subsection (g)(i)(A)(III), which 
prohibits DMMs with a long (short) 
position in a security from making a 
purchase (sale) in such security during 
the last ten minutes prior to the close of 
trading that results in a new high (low) 
price on the Exchange in that security 
for that day. 

Background 
Rule 104 sets forth the obligations of 

Exchange DMMs. Under Rule 104(a), 
DMMs registered in one or more 
securities traded on the Exchange are 
required to engage in a course of 
dealings for their own account to assist 
in the maintenance of a fair and orderly 
market insofar as reasonably practicable. 
Rule 104(a) also enumerates the specific 
responsibilities and duties of a DMM, 
including: (1) Maintenance of a 
continuous two–sided quote, which 
mandates that each DMM maintain a bid 
or an offer at the National Best Bid 
(‘‘NBB’’) and National Best Offer 
(‘‘NBO,’’ together the ‘‘NBBO’’) for a 
certain percentage of the trading day,4 
and (2) the facilitation of, among other 
things, openings, re-openings, and the 
close of trading for the DMM’s assigned 
securities, all of which may include 
supplying liquidity as needed.5 Rule 
104(f) imposes an affirmative obligation 
on DMMs to maintain, insofar as 
reasonably practicable, a fair and 
orderly market on the Exchange in 
assigned securities, including 
maintaining price continuity with 
reasonable depth and trading for the 
DMM’s own account when lack of price 
continuity, lack of depth, or disparity 
between supply and demand exists or is 
reasonably to be anticipated. 

Rule 104(g) governs transactions by 
DMMs. NYSE Rule 104(g) provides that 
transactions on the Exchange by a DMM 
for the DMM’s account must be effected 
in a reasonable and orderly manner in 
relation to the condition of the general 
market and the market in the particular 
stock. Rule 104(g) describes certain 

permitted transactions, including 
neutral transactions and Non- 
Conditional Transactions, as defined 
therein. Rule 104(g)(i)(A)(III) provides 
that, except as otherwise permitted by 
Rule 104, during the last ten minutes 
prior to the close of trading, a DMM 
with a long or short position in a 
security is prohibited from making a 
purchase or sale in such security that 
results in a new high or low price, 
respectively, on the Exchange for the 
day at the time of the DMM’s 
transaction (‘‘Prohibited Transactions’’). 
Finally, Rule 104(h) addresses DMM 
transactions in securities that establish 
or increase the DMM’s position. Rule 
104(h)(ii) permits certain ‘‘Conditional 
Transactions’’ 6 without restriction as to 
price if they are followed by appropriate 
re-entry on the opposite side of the 
market commensurate with the size of 
the DMM’s transaction.7 This 
requirement assures that if a DMM 
establishes or increases a long position 
by buying from the Exchange best offer, 
which would likely be the new high 
price, or establishes or increases a short 
position by selling to the Exchange best 
bid, which would likely be the new low 
price, such transaction would be 
followed by the DMM quoting on the 
opposite side of the last transaction in 
order to dampen the impact of that 
transaction on the market. 

Proposed Rule Change 
The Exchange proposes to delete 

subsection (g)(i)(A)(III) of Rule 104.8 As 
discussed below, in today’s electronic 
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9 See, e.g., Securities Exchange Act Release No. 
56209 (August 6, 2007), 72 FR 45290, 45291 
(August 13, 2007) (SR–NYSE–2007–65) (noting in 
connection with the NYSE trading Floor that 
changes in the marketplace have included, among 
other things, ‘‘the decentralization of control of 
pricing decisions away from the specialist and 
Floor broker’’). 

10 Currently, Conditional Transactions by DMMs 
during the last ten minutes of trading that establish 
a new high or low price on the Exchange are 
prohibited under Rule 104 (g)(i)(A)(III). 

11 See Securities Exchange Act Release No. 53539 
(March 22, 2006), 71 FR 16353 (March 31, 2006) 
(SR–NYSE–2004–05). 

12 See Securities Exchange Act Release No. 54860 
(December 1, 2006), 71 FR 71221 (December 8, 
2006) (SR–NYSE–2006–76) (‘‘Release No. 54860’’). 
At the time, Prohibited Transactions were set forth 
in Supplementary Material .10 of NYSE Rule 104. 

13 See id., 71 FR at 71223. 
14 See id. at 71229. 
15 See Securities Exchange Act Release No. 

58845(October 24, 2008), 73 FR 64379, 64381 
(October 29, 2008) (SR–NYSE–2008–46). See also 
Release No. 59022, supra note 8. 

16 See Release No. 54860, 71 FR at 71229. 

17 See Rule 104(f)(iii). 
18 See Rule 104(h)(iii). Immediate re-entry is 

required after certain Conditional Transactions. 
19 See NYSE Rule 104(h)(iii)(A). 

marketplace where specialists have 
become DMMs and control of pricing 
decisions has moved away from market 
participants on the Exchange trading 
Floor,9 retaining a prohibition designed 
to prevent specialists from setting a 
price in the final ten minutes of trading 
in a security in which the specialist had 
a position is no longer necessary. 
Eliminating the prohibition would not 
weaken existing safeguards against 
DMMs inappropriately influencing or 
manipulating the close because existing 
DMM obligations, including the 
obligation not to destabilize the market 
when buying or selling to increase a 
position or reaching across the market, 
would govern DMM trading during the 
final ten minutes of trading. 
Specifically, to the extent a Prohibited 
Transaction is also a Conditional 
Transaction, with the elimination of 
Prohibited Transactions, the obligation 
to re-enter the market following a 
Conditional Transaction, which is 
designed to ensure that DMMs do not 
inappropriately influence or manipulate 
the close, would become applicable in 
the last ten minutes of trading for such 
transactions,10 thereby achieving the 
same goal without an outright 
prohibition. 

In 2006, the Commission approved 
the NYSE’s ‘‘hybrid market’’ under 
which Exchange systems assumed the 
function of matching and executing 
electronically-entered orders, but 
specialists remained the responsible 
broker-dealer for orders on the 
Exchange’s limit order book.11 Rule 
104(g)(III), adopted at the same time, 
was intended to prevent NYSE 
specialists from setting the closing 
price.12 However, specialists were 
permitted to effect transactions during 
the last ten minutes of trading that 
resulted in a new high or low for the 
day in order to match another market’s 
better bid or offer or to bring the price 
of the security into parity with an 

underlying or related security or asset.13 
This exception was considered 
appropriate because in those situations 
an independent party and not the 
specialist had set the price.14 

With the increasing automation of 
trading and the accompanying 
decentralization of pricing decisions 
away from specialists, in 2008, the 
NYSE and the Exchange proposed and 
the Commission approved its New 
Market Model, which transformed 
specialists into DMMs, who are no 
longer agents for the Exchange’s limit 
order book and whose trading activity 
on the Exchange is limited to 
proprietary trading.15 Nevertheless, the 
Exchange retained the obligations set 
forth in Rule 104(g) and (h), even 
though Regulation NMS was 
implemented prior to the Exchange 
proposing the New Market Model. 

In light of these developments, Rule 
104(g)(i)(A)(III) has lost its original 
purpose and utility. The rationale 
behind preventing specialists from 
setting the price of a security on the 
Exchange in the final ten minutes of 
trading was to prevent specialists from 
inappropriately influencing the price of 
a security at the close to advantage a 
specialist’s proprietary position.16 In 
today’s fragmented marketplace, a new 
high or low price for a security on the 
Exchange in the last ten minutes of 
trading does not have a significant effect 
on the market price for such security. 
For example, a new high or low price 
on the Exchange may not be the new 
high or low for a security because prices 
may be higher or lower in away markets, 
where the majority of intra-day trading 
in NYSEMKT-listed securities takes 
place. Indeed, any advantage to a DMM 
by establishing a new high or low on the 
Exchange during the last ten minutes 
can rapidly evaporate following trades 
in away markets, which happen very 
quickly and over which the DMM has 
no control. In short, since DMMs do not 
have the ability to direct or influence 
trading or control intra-day prices as 
specialists had before the 
implementation of Regulation NMS, 
Prohibited Transactions are 
anachronistic. 

Moreover, although Prohibited 
Transactions would be eliminated, 
DMMs would still have the obligation 
under Rule 104 to ensure that they do 
not destabilize the market when they are 
buying or selling to increase a position 

or reaching across the market during the 
final ten minutes of trading. 

As noted, DMMs have affirmative 
obligations under Rule 104(a) to engage 
in a course of dealings for their own 
account to assist in the maintenance of 
a fair and orderly market insofar as 
reasonably practicable. Specifically, 
Rule 104(f)(ii) sets forth the DMM’s 
obligation to act as reasonably necessary 
to ensure appropriate depth and 
maintain reasonable price variations 
between transactions (also known as 
price continuity) and prevent 
unexpected variations in trading. 
Further, under Rule 123D(a), openings 
and reopenings must be fair and orderly, 
reflecting the DMM’s professional 
assessment of market conditions at the 
time, and appropriate consideration of 
the balance of supply and demand as 
reflected by orders represented in the 
market. The Exchange supplies DMMs 
with suggested Depth Guidelines for 
each security in which a DMM is 
registered, and DMMs are expected to 
quote and trade with reference to the 
Depth Guidelines.17 

Further, the DMM’s affirmative 
obligation includes obligations to re- 
enter the market when reaching across 
to execute against available interest. 
Under Rule 104(h), DMMs that engage 
in Conditional Transactions must follow 
up with appropriate re-entry on the 
opposite side of the market 
commensurate with the size of the 
DMM’s transaction.18 The Exchange 
issues guidelines, called price 
participation points (‘‘PPP’’), that 
identify the price at or before which a 
DMM is expected to re-enter the market 
after effecting a conditional 
transaction.19 Currently, a Conditional 
Transaction that is also a Prohibited 
Transaction would not be permitted in 
the last ten minutes of trading. With the 
proposed deletion of Rule 
104(g)(i)(A)(III), what is currently 
defined as a Prohibited Transaction 
would be permitted, however, such 
transactions would be subject to re-entry 
obligations associated with Conditional 
Transactions. As such, in lieu of Rule 
104(g)(i)(A)(III), in the last ten minutes 
of trading, DMMs would instead be 
subject to affirmative obligations 
specified under Rule 104(h). 

Finally, DMM pricing decisions at the 
close would remain subject to specific 
DMM obligations with respect to the 
quality of the markets in securities to 
which they are assigned. In general, as 
noted above, transactions on the 
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20 15 U.S.C. 78f(b). 
21 15 U.S.C. 78f(b)(5). 

Exchange by a DMM for the DMM’s 
account must be effected in a reasonable 
and orderly manner in relation to the 
condition of the general market and the 
market in the particular stock, and 
DMMs must refrain from causing or 
exacerbating excessive price 
movements. 

DMM trading activity on the 
Exchange is actively surveiled for 
compliance with each of these 
obligations. The Exchange currently 
employs a suite of surveillances for 
trading by DMMs and other market 
participants in and around the close of 
trading. The Exchange believes that the 
existing DMM obligations and the 
Exchange’s regulatory program for 
reviewing DMM trading provides an 
appropriate framework in today’s 
market structure for ensuring that 
DMMs are not establishing a price to 
benefit their own account. 

For all of the foregoing reasons, the 
Exchange believes that retaining 
Prohibited Transactions is no longer 
necessary. 

2. Statutory Basis 
The Exchange believes that the 

proposed rule change is consistent with 
Section 6(b) of the Act,20 in general, and 
furthers the objectives of Section 6(b)(5) 
of the Act,21 in particular, because it is 
designed to prevent fraudulent and 
manipulative acts and practices, 
promote just and equitable principles of 
trade, remove impediments to and 
perfect the mechanism of a free and 
open market and a national market 
system, and protect investors and the 
public interest. 

In particular, the Exchange believes 
that eliminating Rule 104(g)(III) would 
remove impediments to and perfect the 
mechanism of a free and open market 
and a national market system by 
permitting DMMs to enter trades in the 
last ten minutes of trading that establish 
a new high or low in a security even 
though the DMM has a position in that 
security. As proprietary traders without 
the ability to direct or influence trading 
or control the quote, restricting DMM 
trading in the final ten minutes of 
trading is no longer necessary. 

The Exchange believes that 
eliminating Prohibited Transactions 
would not be inconsistent with the 
public interest and the protection of 
investors because DMM trading 
decisions going into the closing trade 
would continue to be evaluated from the 
perspective of their obligations to the 
marketplace, including the obligation to 
arrange a fair and orderly close, as set 

forth in Exchange rules. Further, the 
Exchange believes that eliminating Rule 
104(g)(i)(A)(III) would not be 
inconsistent with the public interest and 
the protection of investors because 
existing safeguards would remain in 
place to ensure that DMMs do not 
inappropriately influence or manipulate 
the close, thereby establishing 
substantially the same result without an 
outright prohibition. As noted above, 
DMM trading would remain subject to 
Exchange rules, including the obligation 
to maintain a fair and orderly market 
under Rule 104. More specifically, in 
lieu of the obligations associated with 
Rule 104(g)(i)(A)(III), in the last ten 
minutes of trading the DMMs would be 
subject to the reentry obligations 
associated with Conditional 
Transactions. Accordingly, during that 
period, DMMs would have an obligation 
to reenter the market if their trading 
both reaches across the market and 
increases or establishes a position. 

For the foregoing reasons, the 
Exchange believes that the proposal is 
consistent with the Act. 

B. Self-Regulatory Organization’s 
Statement on Burden on Competition 

The Exchange does not believe that 
the proposed rule change will impose 
any burden on competition that is not 
necessary or appropriate in furtherance 
of the purposes of the Act. The 
proposed rule change is not intended to 
address competitive issues but rather to 
eliminate redundant approvals of 
manual trades on its trading Floor. 

C. Self-Regulatory Organization’s 
Statement on Comments on the 
Proposed Rule Change Received From 
Members, Participants, or Others 

No written comments were solicited 
or received with respect to the proposed 
rule change. 

III. Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Action 

Within 45 days of the date of 
publication of this notice in the Federal 
Register or up to 90 days (i) as the 
Commission may designate if it finds 
such longer period to be appropriate 
and publishes its reasons for so finding 
or (ii) as to which the self-regulatory 
organization consents, the Commission 
will: 

(A) By order approve or disapprove 
the proposed rule change, or 

(B) institute proceedings to determine 
whether the proposed rule change 
should be disapproved. 

IV. Solicitation of Comments 

Interested persons are invited to 
submit written data, views, and 
arguments concerning the foregoing, 
including whether the proposed rule 
change is consistent with the Act. 
Comments may be submitted by any of 
the following methods: 

Electronic Comments 

• Use the Commission’s Internet 
comment form (http://www.sec.gov/ 
rules/sro.shtml); or 

• Send an email to rule-comments@
sec.gov. Please include File Number SR– 
NYSEMKT–2016–99 on the subject line. 

Paper Comments 

• Send paper comments in triplicate 
to Brent J. Fields, Secretary, Securities 
and Exchange Commission, 100 F Street 
NE., Washington, DC 20549–1090. 

All submissions should refer to File 
Number SR–NYSEMKT–2016–99. This 
file number should be included on the 
subject line if email is used. To help the 
Commission process and review your 
comments more efficiently, please use 
only one method. The Commission will 
post all comments on the Commission’s 
Internet Web site (http://www.sec.gov/ 
rules/sro.shtml). Copies of the 
submission, all subsequent 
amendments, all written statements 
with respect to the proposed rule 
change that are filed with the 
Commission, and all written 
communications relating to the 
proposed rule change between the 
Commission and any person, other than 
those that may be withheld from the 
public in accordance with the 
provisions of 5 U.S.C. 552, will be 
available for Web site viewing and 
printing in the Commission’s Public 
Reference Room, 100 F Street NE., 
Washington, DC 20549 on official 
business days between the hours of 
10:00 a.m. and 3:00 p.m. Copies of the 
filing also will be available for 
inspection and copying at the principal 
office of the Exchange. All comments 
received will be posted without change; 
the Commission does not edit personal 
identifying information from 
submissions. 

You should submit only information 
that you wish to make available 
publicly. All submissions should refer 
to File Number SR–NYSEMKT–2016–99 
and should be submitted on or before 
December 8, 2016. 
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22 17 CFR 200.30–3(a)(12). 
1 15 U.S.C. 78s(b)(1). 
2 17 CFR 240.19b–4. 
3 See File No. SR–FINRA–2016–030. 
4 See Exchange Act Release No. 78553 (Aug. 11, 

2016); 81 FR at 54888 (Aug. 17, 2016) (‘‘Notice’’). 
5 See Letters from Steven B. Caruso, Maddox 

Hargett Caruso, P.C. (Aug. 11, 2016) (‘‘Caruso 
Letter’’); David T. Bellaire, Esq., Executive Vice 

President & General Counsel, Financial Services 
Institute (Sept. 7, 2016) (‘‘FSI Letter’’); Hugh 
Berkson, President, Public Investors Arbitration Bar 
Association (Sept. 7, 2016) (‘‘PIABA Letter’’); and 
William A. Jacobson, Esq., Clinical Professor of 
Law, Cornell Law School, Director, Cornell 
Securities Law Clinic, and Arjun A. Ajjegowda, 
Student, Cornell Law School (Sept. 7, 2016) 
(‘‘Cornell Letter’’). The comment letters are 
available on FINRA’s Web site at http://
www.finra.org, at the principal office of FINRA, at 
the Commission’s Web site at https://www.sec.gov/ 
comments/sr-finra-2016–029/finra2016029.shtml, 
and at the Commission’s Public Reference Room. 

6 See Letter from Margo A. Hassan, Associate 
Chief Counsel, FINRA, to Lourdes Gonzalez, 
Assistant Chief Counsel—Sales Practices, Division 
of Trading and Markets, Securities and Exchange 
Commission, dated September 19, 2016. 

7 See Letter from Margo A. Hassan, Associate 
Chief Counsel, FINRA, to Brent J. Fields, Secretary, 
Securities and Exchange the Commission, dated 
October 31, 2016 (‘‘FINRA Letter’’). The FINRA 
Letter is available on FINRA’s Web site at http://
www.finra.org, at the principal office of FINRA, at 
the Commission’s Web site at https://www.sec.gov/ 
comments/sr-finra-2016–029/finra2016029.shtml, 
and at the Commission’s Public Reference Room. 

8 The subsequent description of the proposed rule 
change is substantially excerpted from FINRA’s 
description in the Notice. See Notice, 81 FR at 
54889–54889. 

9 See Exchange Act Release No. 59189 (Dec. 31, 
2008), 74 FR 731 (Jan. 7, 2009) (Order Approving 
Proposed Rule Change, As Modified by Amendment 
No. 1 Thereto, Relating to Amendment to the Code 
of Arbitration Procedure for Customer Disputes and 
the Code of Arbitration Procedure for Industry 
Disputes to Address Motions to Dismiss and to 
Amend the Eligibility rule related to Dismissals) 
(File No. SR–FINRA–2007–021) (‘‘2009 Order’’). 

10 See FINRA Rules 12504(a)(2) and 13504(a)(2). 
11 See FINRA Rules 12504(a)(4) and 13504(a)(4). 
12 See FINRA Rules 12504(a)(5) and 13504(a)(5). 
13 See FINRA Rules 12504(a)(7) and 13504(a)(7). 
14 See FINRA Rules 12504(a)(6)(A) and 

13504(a)(6)(A). 
15 See FINRA Rules 12504(a)(6)(B) and 

13504(a)(6)(B). 
16 See FINRA Rules 12206 and 13206 (Time 

Limits), which provide that no claim shall be 
eligible for submission to arbitration where six 
years have elapsed from the occurrence or event 
giving rise to the claim. 

17 See FINRA Rules 12504(a)(9) and 13504(a)(9). 
18 See FINRA Rules 12504(a)(10) and 

13504(a)(10). 
19 See FINRA Rules 12504(a)(11) and 

13504(a)(11); see also FINRA Rules 12212 and 
13212 (Sanctions) relating to available sanctions. 

For the Commission, by the Division of 
Trading and Markets, pursuant to delegated 
authority.22 
Brent J. Fields, 
Secretary. 
[FR Doc. 2016–27593 Filed 11–16–16; 8:45 am] 

BILLING CODE 8011–01–P 

SECURITIES AND EXCHANGE 
COMMISSION 

[Release No. 34–79285; File No. SR–FINRA– 
2016–030] 

Self-Regulatory Organizations; 
Financial Industry Regulatory 
Authority, Inc.; Order Approving 
Proposed Rule Change To Amend Rule 
12504 of the Code of Arbitration 
Procedure for Customer Disputes and 
Rule 13504 of the Code of Arbitration 
Procedure for Industry Disputes 
Relating to Motions To Dismiss in 
Arbitration 

November 10, 2016. 

I. Introduction 
On August 3, 2016, Financial Industry 

Regulatory Authority, Inc. (‘‘FINRA’’) 
filed with the Securities and Exchange 
Commission (‘‘Commission’’), pursuant 
to Section 19(b)(1) of the Securities 
Exchange Act of 1934 (‘‘Exchange 
Act’’) 1 and Rule 19b–4 thereunder,2 a 
proposed rule change to amend Rules 
12504 of the Code of Arbitration 
Procedure for Customer Disputes 
(‘‘Customer Code’’) and Rule 13504 of 
the Code of Arbitration Procedure for 
Industry Disputes (‘‘Industry Code’’ and, 
together with the Customer Code, 
‘‘Codes’’).3 The proposed rule change 
would allow arbitrators to act upon a 
motion to dismiss a party or claim prior 
to the conclusion of a party’s case in 
chief if the arbitrators determine that the 
non-moving party previously brought a 
claim regarding the same dispute 
against the same party, and the dispute 
was fully and finally adjudicated on the 
merits and memorialized in an order, 
judgment, award, or decision. 

The proposed rule change was 
published for comment in the Federal 
Register on August 17, 2016.4 The 
public comment period closed on 
September 7, 2016. The Commission 
received four (4) comment letters on the 
proposed amendments.5 On September 

19, 2016, FINRA extended the time 
period in which the Commission must 
approve the proposed rule change, 
disapprove the proposed rule change, or 
institute proceedings to determine 
whether to approve or disapprove the 
proposed rule change to November 15, 
2016.6 On October 31, 2016, FINRA 
responded to the comment letters 
received in response to the Notice.7 This 
order approves the proposed rule 
change. 

II. Description of the Proposed Rule 
Change 8 

Background 
In 2009, FINRA amended the Codes to 

adopt FINRA Rules 12504 and 13504 
(Motions to Dismiss), and to amend 
FINRA Rules 12206 and 13206 (Time 
Limits), to establish procedures limiting 
motions to dismiss in arbitration.9 A 
motion to dismiss is a request made to 
the arbitrators to remove a party or some 
or all claims raised by a party filing a 
claim. If the arbitrators grant a motion 
to dismiss before a hearing is held (a 
prehearing motion), the party bringing 
the claim loses the opportunity to have 
his or her arbitration case heard in 
whole or in part by the arbitrators. The 
procedures set forth in the Codes 
significantly limit the use of motions to 
dismiss because FINRA believed that 

respondents were filing prehearing 
motions routinely and repetitively in an 
effort to delay scheduled hearing 
sessions on the merits, increase 
investors’ costs, and intimidate less 
sophisticated investors. 

Among other requirements, the Codes 
require parties to file prehearing 
motions to dismiss in writing, 
separately from the answer, and only 
after they file the answer.10 The full 
panel of arbitrators must decide a 
motion to dismiss,11 and the panel must 
hold a hearing on the motion unless the 
parties waive the hearing.12 If a panel 
grants a motion to dismiss, the decision 
must be unanimous, and must be 
accompanied by a written 
explanation.13 

Under the Codes, arbitrators cannot 
act upon a motion prior to the 
conclusion of the non-moving party’s 
case in chief unless the arbitrators 
determine that: (1) The non-moving 
party previously released the claim in 
dispute by a signed settlement or 
written release,14 (2) the moving party 
was not associated with the account, 
security, or conduct at issue,15 or (3) a 
claim is not eligible for arbitration 
because it does not meet the six-year 
time limit for submitting a claim.16 

Furthermore, the Codes impose 
sanctions against parties for engaging in 
abusive practices. For instance, if the 
arbitrators deny a motion to dismiss 
prior to the conclusion of the non- 
moving party’s case in chief, the 
arbitrators must assess forum fees 
associated with hearing the motion 
against the moving party.17 Moreover, if 
they find the motion to be frivolous, 
they must award reasonable costs and 
attorneys’ fees to a party that opposed 
the motion.18 In addition, the arbitrators 
may issue sanctions under the Codes if 
they determine that a party filed a 
motion under the rule in bad faith.19 

Proposed Rule Change 
FINRA is proposing to amend the 

Codes to add an additional ground for 
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20 See FINRA Rules 12203 and 13303 (Denial of 
the Forum), which provide that the Director may 
decline to permit the use of the FINRA arbitration 
forum if the Director determines that, given the 
purposes of FINRA and the intent of the Codes, the 
subject matter of the dispute is inappropriate. 
FINRA states that the Director rarely invokes this 
authority. 

21 FINRA Rules 12100 and 13100 provide that 
‘‘dispute’’ means a dispute, claim or controversy, 
and that it may consist of one or more claims. 

22 See supra note 5. 
23 See supra note 7. 

24 See Caruso Letter and FSI Letter. 
25 See PIABA Letter. 
26 See Cornell Letter. 
27 See Caruso Letter. 
28 See FSI Letter. 
29 See PIABA Letter (citing FINRA Rules 

12504(a)(6)(A) and 13504(a)(6)(A)). 
30 The commenter argues that ‘‘without 

clarification, a claimant might be improperly 
precluded from pursuing claims against 
respondents not originally named in an adjudicated 
case.’’ See PIABA Letter. 

31 See id. 

32 See FINRA Letter. 
33 See Caruso Letter. 
34 See FINRA Letter. 
35 See Cornell Letter (expressing no position with 

respect to the proposed change to FINRA Rule 
13504 of the Industry Code). 

arbitrators to act on motions to dismiss 
prior to the conclusion of the claimant’s 
case in chief in both customer and 
industry cases. Currently, FINRA’s 
Director of Arbitration (‘‘Director’’) can 
deny use of the forum for customer and 
industry claims if it is clear that a party 
is bringing exactly the same claims 
against the same parties that were 
already heard at the forum.20 FINRA 
states, however, that if there are 
questions about whether the matter 
concerns a different claim, the Director 
is likely to deny the motion and allow 
the arbitration to proceed so that the 
arbitrators can decide the merits of the 
parties’ assertions. FINRA believes that 
adding the additional ground for 
arbitrators to act on motions to dismiss 
is appropriate because parties should 
not be subject to the legal fees 
associated with arbitrating claims that 
have been fully adjudicated in a prior 
proceeding. FINRA also believes that 
the proposed rule change would deter 
parties’ use of repeated filings as a 
means of leverage during settlement 
negotiations. 

Specifically, FINRA is proposing to 
amend FINRA Rules 12504(a)(6) and 
13504(a)(6) to add new paragraph (C) 
which would specify that arbitrators can 
also act upon a motion to dismiss a 
party or claim if they determine that the 
non-moving party previously brought a 
claim regarding the same dispute 21 
against the same party that was fully 
and finally adjudicated on the merits 
and memorialized in an order, 
judgment, award, or decision. For 
example, FINRA states that the 
proposed rule change would allow the 
arbitrators to grant a motion to dismiss 
relating to a particular controversy if 
they believe the matter was adjudicated 
fully even in instances where a claimant 
adds a new cause of action, or adds 
additional facts. 

III. Summary of Comments and 
FINRA’s Response 

As noted above, the Commission 
received four (4) comment letters on the 
proposed rule change,22 and a response 
letter from FINRA.23 As discussed in 
more detail below, two commenters 

supported the proposal,24 one generally 
supported the proposal but 
recommended modifications,25 and one 
opposed the proposal.26 

Of the two commenters who 
supported the proposal, one commenter 
stated that the proposed amendments 
‘‘would be a fair, equitable and 
reasonable approach and should be 
approved by the SEC on an expedited 
basis.’’ 27 The other commenter stated 
that the proposal would ‘‘appropriately 
enhance the arbitration process by 
eliminating claims that have already 
been heard and decided on the merits in 
another forum’’ and would 
consequently ‘‘promote both the 
integrity and fairness of arbitration 
proceedings.’’ 28 

Scope of the Proposal 
A third commenter generally 

supported the proposal, stating that ‘‘a 
current ground for dismissal under the 
present rule, that ‘the non-moving party 
previously released the claim(s) in 
dispute by a signed settlement 
agreement and/or written release,’ and 
the proposed additional language are in 
line with the same reasoning: that a 
final, enforceable resolution has already 
been reached.’’ 29 This commenter 
suggested, however, that FINRA should 
continue to discourage motions to 
dismiss prior to the conclusion of a 
party’s case in chief. Accordingly, the 
commenter recommended that FINRA 
should: (1) Clarify that the proposal 
should be narrowly construed such that 
it applies to ‘‘adjudications on the 
merits where the non-moving parties 
have had a full and fair opportunity to 
argue their claims;’’ (2) narrowly define 
the term ‘‘same party’’ to mean ‘‘the 
specific party named in the previous 
arbitration;’’ 30 and (3) stress ‘‘the 
importance of continuing to permit the 
non-moving party to have a full 
opportunity to oppose such motion to 
dismiss, and to present evidence and 
testimony to the arbitrators on the 
merits of the motion prior to their 
decision.’’ 31 

In its response, FINRA stated that it 
drafted the proposed amendments 
narrowly, in continued adherence ‘‘to 
the principle that motions to dismiss a 

claim prior to the conclusion of a party’s 
case in chief are discouraged in 
arbitration.’’ FINRA stated that it would 
not reject a claim initiated against a 
related, but previously unnamed party, 
and that it would be a moving party’s 
responsibility to demonstrate to the 
arbitrators that such a party is the ‘‘same 
party’’ for purposes of the proposed rule 
change. FINRA also expressed its 
intention to train its arbitrators on the 
rule change, emphasizing that the 
moving party must demonstrate that the 
non-moving party brought the same 
dispute against the same party and that 
the non-moving party had a full 
opportunity to present its claims in the 
earlier proceeding.32 

Summary Judgment 
One supportive commenter noted that 

the Codes do not permit a claimant to 
file a motion for summary judgment, 
and suggested that this ‘‘disparity’’ be 
corrected ‘‘so that the playing field in 
the securities arbitration arena is level 
and equal for all of the participants in 
the forum.’’ 33 

In its response, FINRA stated that it 
limited the grounds on which motions 
to dismiss could be filed based on the 
belief that some respondents were filing 
prehearing motions ‘‘routinely and 
repetitively in an effort to delay 
scheduled hearing sessions on the 
merits, increase investors’ costs, and 
intimidate less sophisticated investors.’’ 
FINRA asserted that the rules were 
‘‘designed to deter the inappropriate use 
of dispositive motions, not to provide 
respondents with a new vehicle to seek 
early dismissal of a claimant’s claims.’’ 
Accordingly, FINRA declined to amend 
the Codes to permit parties to bring 
motions for summary judgment, as it 
believes that such an amendment would 
conflict with its goal of limiting 
dispositive motions that curtail the 
opportunity for parties to fully present 
their cases.34 

Demonstrated Need for the Proposal 
One commenter opposed the 

proposed rule change, stating that 
FINRA has not demonstrated a need to 
broaden the scope of the rule, and that 
‘‘FINRA has not provided any statistical 
evidence as to the frequency of repeat 
claims being brought under 
circumstances that the Proposed Rule 
Change would remedy.’’ 35 In addition, 
the commenter asserted that courts 
already provide remedies for the alleged 
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36 See id. 
37 See SR–FINRA–2016–030 at page 9. FINRA 

staff provided the Task Force with statistics for 
2013 and 2014. 

38 See FINRA Letter. 

39 In approving the proposed rule change, the 
Commission has also considered its impact on 
efficiency, competition, and capital formation. See 
15 U.S.C. 78c(f). 

40 15 U.S.C. 78o–3(b)(6). 
41 See supra note 5. 
42 See supra note 7. 
43 See Caruso Letter. 
44 See FSI Letter. 
45 See PIABA Letter. 
46 See supra notes 25–26. 

47 See PIABA Letter. 
48 See FINRA Letter. 
49 See Caruso Letter. 
50 See FINRA Letter. 
51 See Cornell Letter. 
52 See FINRA Letter. 
53 See Cornell Letter. 
54 See FINRA Letter. 

problem of repeat filing of claims by 
enjoining or staying the arbitration 
proceedings and FINRA has failed to 
demonstrate that the court remedy is 
less effective and fair to all parties.36 

In its response, FINRA asserted that it 
had demonstrated a need for the 
proposed rule change. According to 
FINRA, statistics suggest that the 
proposed rule change would impact a 
small number of cases.37 However, 
FINRA believes that the proposed rule 
change would reduce both parties’ costs 
where these motions are granted at an 
earlier stage in the proceeding, and that 
the rule change would nevertheless 
allow the non-moving party to present 
evidence and testimony to the 
arbitrators concerning the merits of the 
motion prior to the decision on the 
motion—thus limiting the risk that 
arbitrators might act on incomplete or 
insufficient information. FINRA 
therefore believes that the benefit of the 
cost savings to the impacted parties 
outweighs the commenter’s concern 
regarding the demonstrated need for the 
proposal. 

With regard to the same commenter’s 
suggestion that parties use the courts to 
address the issue of repeat filings, 
FINRA stated that parties ‘‘would be 
better served by having issues relating to 
the earlier adjudication of a dispute 
resolved in the forum where the 
claimant chose to initiate the arbitration 
proceeding.’’ According to FINRA, 
‘‘[t]he moving party should not have to 
seek a remedy in a separate court 
proceeding, and the non-moving party 
should not be subject to additional 
litigation costs outside of the arbitration 
forum.’’ FINRA stated that ‘‘this is 
especially important for pro se 
investors,’’ who might be unable to 
argue the law in court without counsel. 
Accordingly, FINRA believes that 
‘‘forcing [pro se investors] into a court 
proceeding might preclude them from 
pursuing their claims.’’ 38 

IV. Discussion and Commission 
Findings 

The Commission has carefully 
considered the proposal, the comments 
received, and FINRA’s response to the 
comments. Based on its review of the 
record, the Commission finds that the 
proposed rule change is consistent with 
the requirements of the Exchange Act 
and the rules and regulations 
thereunder applicable to a national 

securities association.39 In particular, 
the Commission finds that the proposed 
rule change is consistent with Section 
15A(b)(6) of the Exchange Act,40 which 
requires, among other things, that 
FINRA’s rules be designed to prevent 
fraudulent and manipulative acts and 
practices, to promote just and equitable 
principles of trade, and, in general, to 
protect investors and the public interest. 

As discussed above, the proposal 
would amend Rules 12504(a)(6) and 
13504(a)(6) to add new paragraph (C), 
allowing arbitrators to also act upon a 
motion to dismiss a party or claim if 
they determine that the non-moving 
party previously brought a claim 
regarding the same dispute against the 
same party that was fully and finally 
adjudicated on the merits and 
memorialized in an order, judgment, 
award, or decision. The proposed rule 
change would allow the arbitrators to 
grant a motion to dismiss relating to a 
particular controversy if they believe the 
matter was adjudicated fully even in 
instances where a claimant adds a new 
cause of action, or adds additional facts. 

The Commission has considered the 
four (4) comment letters received on the 
proposed rule change,41 along with 
FINRA’s response to the comments.42 
The Commission acknowledges 
commenters’ beliefs that the proposed 
rule change ‘‘would be a fair, equitable 
and reasonable approach,’’ 43 that it 
would promote the ‘‘integrity and 
fairness of arbitration proceedings’’ by 
‘‘eliminating claims that have already 
been heard and decided on the merits in 
another forum,’’ 44 and that the proposal 
was in line with the reasoning of the 
current rule—‘‘that a final, enforceable 
resolution has already been reached.’’ 45 
However, the Commission also 
recognizes commenters’ concerns and 
opposition to the proposal.46 

Scope of the Proposal 

The Commission agrees with a 
commenter’s concern that the proposed 
rule change should be applied narrowly, 
where a claim has previously been 
adjudicated on the merits against the 
same party, and the non-moving party 
has had a full and fair opportunity to 
argue their claims in opposition to the 

motion to dismiss.47 However, the 
Commission believes that FINRA has 
drafted the proposed rule change 
narrowly, so as to discourage the filing 
of motions to dismiss except in these 
limited circumstances. The Commission 
also recognizes FINRA’s stated effort to 
help ensure that claims initiated against 
related, but previously unnamed parties 
will not be rejected, as well as its stated 
effort to train arbitrators on the rule 
change. The Commission believes that 
FINRA’s response should address the 
commenter’s concerns.48 

Summary Judgment 
The Commission also recognizes a 

commenter’s suggestion that the FINRA 
Codes should permit parties to file 
motions for summary judgment.49 The 
Commission preliminarily believes that 
such an amendment would conflict with 
FINRA’s goal of limiting dispositive 
motions that curtail the opportunity for 
parties to fully present their cases.50 The 
Commission therefore supports FINRA’s 
decision not to expand the scope of the 
rule change to permit motions for 
summary judgment. 

Demonstrated Need for the Proposal 
The Commission further recognizes a 

commenter’s assertion that FINRA has 
not demonstrated a need for the rule 
change.51 However, although few cases 
might be impacted by the rule change, 
according to FINRA, the Commission 
agrees with FINRA’s belief that, if 
implemented properly, the rule change 
can benefit those parties by reducing 
their arbitration costs while still 
allowing the non-moving party to 
present evidence and testimony 
concerning the merits of the motion.52 

With regard to the same commenter’s 
suggestion that parties use the courts to 
address the issue of repeat filings,53 the 
Commission generally supports FINRA’s 
view that the parties should not be 
required to file a separate court 
proceeding to seek dismissal of repeat 
filings, and that such matters would be 
better resolved in the original arbitration 
forum.54 

To note, the Commission additionally 
recognizes that the FINRA Dispute 
Resolution Task Force (‘‘Task Force’’) 
reviewed the topic of motions to dismiss 
and recommended that FINRA amend 
the motions to dismiss rule in customer 
cases to include one additional category 
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55 In July 2014, FINRA formed the Task Force to 
‘‘suggest strategies to enhance the transparency, 
impartiality, and efficiency of FINRA’s securities 
dispute resolution forum for all participants.’’ See 
FINRA News Release, FINRA Announces 
Arbitration Task Force, dated July 17, 2014, 
available at http://www.finra.org/newsroom/2014/ 
finra-announces-arbitration-task-force; see also 
Notice, 81 FR at 54889. 

The Task Force ultimately found that FINRA 
Rules 12504 and 13504 appeared to be working as 
intended to prevent the filing of frivolous motions 
to dismiss, but recommended that, in instances 
where arbitrations involve claims previously 
adjudicated by a court or arbitrated by an 
arbitration panel, respondents should be able to 
seek early dismissal. See FINRA Dispute Resolution 
Task Force, Final Report and Recommendations of 
the FINRA Dispute Resolution Task Force, dated 
December 16, 2015, available at http://
www.finra.org/sites/default/files/Final-DR-task- 
force-report.pdf; see also Notice, 81 FR at 54889. 

56 See FINRA Rule 12504(a)(6)(A); FINRA Rule 
13504(a)(6)(A). 

57 15 U.S.C. 78s(b)(2). 
58 17 CFR 200.30–3(a)(12). 
1 15 U.S.C. 78s(b)(1). 
2 17 CFR 240.19b–4. 

3 See Securities Exchange Act Release Nos. 59743 
(April 9, 2009), 74 FR 17699 (April 16, 2009) (SR– 
NYSEAmex–2009–11—Notice of Filing and 
Immediate Effectiveness of Proposed Rule Change 
Making Available an NYSE Amex Order Imbalance 
Information Datafeed); and 60385 (July 24, 2009), 74 
FR 38249 (July 31, 2009) (SR–NYSEAmex–2009– 
26—Order Approving Proposed Rule Change to 
Charge a $500 Monthly Fee to Recipients of the 
NYSE Amex Order Imbalance Information 
Datafeed). See also Securities Exchange Act Release 
Nos. 72020 (September 9, 2014), 79 FR 55040 
(September 15, 2014) (SR–NYSEMKT–2014–72) 
(establishing fees for non-display use of NYSE MKT 
Order Imbalances); and 76911 (January 14, 2016), 
81 FR 3496 (January 21, 2016) (SR–NYSEMKT– 
2016–05) (amending fees for NYSE MKT Order 
Imbalances). 

4 See Rules 15—Equities (Pre-Opening Indications 
and Opening Order Imbalance Information) and 
123C—Equities (The Closing Procedures). 

for which motions to dismiss may be 
made before the conclusion of the case 
in chief—situations where the dispute 
was previously concluded through 
adjudication or arbitration and 
memorialized in an order, judgment, 
award, or decision.55 This amendment 
is consistent with the Task Force’s 
recommendation. 

Taking into consideration the 
comments and FINRA’s responses, the 
Commission believes that the proposal 
is consistent with the Exchange Act. 
The Commission believes that the 
proposal will help protect investors and 
the public interest by, among other 
things, providing an additional ground 
for arbitrators to act on motions to 
dismiss prior to the conclusion of the 
claimant’s case in chief in both 
customer and industry cases, while 
preserving the ability of a non-moving 
party to present evidence and testimony 
to the arbitrators concerning the merits 
of the motion. In addition, the 
Commission believes that the reasoning 
for the proposed new ground for 
dismissal is consistent with the 
reasoning for an existing ground for 
dismissal—that ‘‘the non-moving party 
previously released the claim(s) in 
dispute by a signed settlement 
agreement and/or written release.’’ 56 
Furthermore, the Commission believes 
that FINRA’s responses, as discussed in 
more detail above, appropriately 
addressed commenters’ concerns and 
adequately explained FINRA’s reasons 
for declining to modify its proposal. 
Accordingly, the Commission believes 
that the approach proposed by FINRA is 
appropriate and designed to protect 
investors and the public interest, 
consistent with Section 15A(b)(6) of the 
Exchange Act and the rules and 
regulations thereunder. 

V. Conclusion 
It is therefore ordered, pursuant to 

Section 19(b)(2) of the Exchange Act,57 
that the proposed rule change (SR– 
FINRA–2016–030) be, and hereby is, 
approved. 

For the Commission, by the Division of 
Trading and Markets, pursuant to delegated 
authority.58 
Brent J. Fields, 
Secretary. 
[FR Doc. 2016–27595 Filed 11–16–16; 8:45 am] 

BILLING CODE 8011–01–P 

SECURITIES AND EXCHANGE 
COMMISSION 

[Release No. 34–79287; File No. SR– 
NYSEMKT–2016–100] 

Self-Regulatory Organizations; NYSE 
MKT LLC; Notice of Filing and 
Immediate Effectiveness of Proposed 
Change Adopting a Decommission 
Extension Fee for Receipt of the NYSE 
MKT Order Imbalances Market Data 
Product 

November 10, 2016. 
Pursuant to Section 19(b)(1) of the 

Securities Exchange Act of 1934 
(‘‘Act’’) 1 and Rule 19b–4 thereunder,2 
notice is hereby given that on October 
28, 2016, NYSE MKT LLC (‘‘NYSE 
MKT’’ or the ‘‘Exchange’’) filed with the 
Securities and Exchange Commission 
(‘‘Commission’’) the proposed rule 
change as described in Items I, II, and 
III below, which Items have been 
prepared by the Exchange. The 
Commission is publishing this notice to 
solicit comments on the proposed rule 
change from interested persons. 

I. Self-Regulatory Organization’s 
Statement of the Terms of Substance of 
the Proposed Rule Change 

The Exchange proposes to adopt a 
Decommission Extension Fee for receipt 
of the NYSE MKT Order Imbalances 
market data product. The proposed 
change is available on the Exchange’s 
Web site at www.nyse.com, at the 
principal office of the Exchange, and at 
the Commission’s Public Reference 
Room. 

II. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 

In its filing with the Commission, the 
Exchange included statements 
concerning the purpose of, and basis for, 

the proposed rule change and discussed 
any comments it received on the 
proposed rule change. The text of these 
statements may be examined at the 
places specified in Item IV below. The 
Exchange has prepared summaries, set 
forth in sections A, B, and C below, of 
the most significant aspects of such 
statements. 

A. Self-Regulatory Organization’s 
Statement of the Purpose of, and the 
Statutory Basis for, the Proposed Rule 
Change 

1. Purpose 
The Exchange proposes to adopt a 

Decommission Extension Fee for receipt 
of the NYSE MKT Order Imbalances 
market data product,3 as set forth on the 
NYSE MKT Proprietary Market Data Fee 
Schedule (‘‘Fee Schedule’’). Recipients 
of NYSE MKT Order Imbalances would 
continue to be subject to the already 
existing subscription fees currently set 
forth in the Fee Schedule. The proposed 
Decommission Extension Fee would 
apply only to those subscribers who 
decide to continue to receive the NYSE 
MKT Order Imbalances feed in its 
legacy format for up to two months after 
which the feed will be distributed 
exclusively in the new format explained 
below. 

NYSE MKT Order Imbalances is an 
NYSE MKT-only market data feed of 
real-time order imbalances that 
accumulate prior to the opening of 
trading on the Exchange and prior to the 
close of trading on the Exchange. The 
Exchange distributes information about 
these imbalances in real-time at 
specified intervals prior to the opening 
and closing auction each day.4 

As part of the Exchange’s efforts to 
regularly upgrade systems to support 
more modern data distribution formats 
and protocols as technology evolves, 
beginning October 31, 2016, NYSE MKT 
Order Imbalances will be transmitted in 
a new format, Exchange Data Protocol 
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5 The concept of a Decommission Extension Fee 
is not novel. The Exchange recently adopted a 
Decommission Extension Fee for receipt of the 
NYSE MKT BBO and NYSE MKT Trades market 
data products when the Exchange migrated those 
products to the XDP format. See Securities 
Exchange Act Release No. 77389 (March 17, 2016), 
81 FR 15363 (March 22, 2016) (SR–NYSEMKT– 
2016–37). 

6 15 U.S.C. 78f(b). 
7 15 U.S.C. 78f(b)(4), (5). 

8 See, e.g., Proposing Release on Regulation of 
NMS Stock Alternative Trading Systems, Securities 
Exchange Act Release No. 76474 (Nov. 18, 2015) 
(File No. S7–23–15). See also, ‘‘Brokers Warned Not 
to Steer Clients’ Stock Trades Into Slow Lane,’’ 
Bloomberg Business, December 14, 2015 (Sigma X 
dark pool to use direct exchange feeds as the 
primary source of price data). 

9 NetCoalition, 615 F.3d at 535. 

10 The Exchange believes that cost-based pricing 
would be impractical because it would create 
enormous administrative burdens for all parties and 
the Commission to cost-regulate a large number of 
participants and standardize and analyze 
extraordinary amounts of information, accounts, 
and reports. In addition, and as described below, it 
is impossible to regulate market data prices in 
isolation from prices charged by markets for other 
services that are joint products. Cost-based rate 
regulation would also lead to litigation and may 
distort incentives, including those to minimize 
costs and to innovate, leading to further waste. 
Under cost-based pricing, the Commission would 
be burdened with determining a fair rate of return, 
and the industry could experience frequent rate 
increases based on escalating expense levels. Even 
in industries historically subject to utility 
regulation, cost-based ratemaking has been 
discredited. As such, the Exchange believes that 
cost-based ratemaking would be inappropriate for 
proprietary market data and inconsistent with 
Congress’s direction that the Commission use its 
authority to foster the development of the national 
market system, and that market forces will continue 
to provide appropriate pricing discipline. See 
Appendix C to NYSE’s comments to the 
Commission’s 2000 Concept Release on the 
Regulation of Market Information Fees and 
Revenues, which can be found on the Commission’s 
Web site at http://www.sec.gov/rules/concept/ 
s72899/buck1.htm. Finally, the prices set herein are 
prices for continuing to support distribution 
formats the Exchange has elected to retire in favor 
of new and more efficient distribution formats, 
making cost-based analyses even less relevant. 

(XDP). Beginning October 31, 2016, the 
Exchange will transmit NYSE MKT 
Order Imbalances in both the legacy 
format and in XDP format without any 
additional fee being charged for 
providing this data feed in both formats. 
The dual dissemination will remain in 
place until February 28, 2017, the 
planned decommission date of the 
legacy format. Beginning March 1, 2017, 
recipients of NYSE MKT Order 
Imbalances who wish to continue to 
receive NYSE MKT Order Imbalances in 
the legacy format will be subject to the 
proposed Decommission Extension Fee 
of $5,000 per month.5 During the 
extension period, recipients of NYSE 
MKT Order Imbalances would continue 
to be subject to the subscription fees 
currently noted in the Fee Schedule. 
The extension period for receiving this 
data feed in the legacy format will 
expire on April 28, 2017, on which date 
distribution of NYSE MKT Order 
Imbalances in the legacy format will be 
permanently discontinued. 

2. Statutory Basis 
The Exchange believes that the 

proposed rule change is consistent with 
the provisions of Section 6 of the Act,6 
in general, and Sections 6(b)(4) and 
6(b)(5) of the Act,7 in particular, in that 
it provides an equitable allocation of 
reasonable fees among users and 
recipients of the data and is not 
designed to permit unfair 
discrimination among customers, 
issuers, and brokers. 

The Exchange believes that adopting 
an extension fee for subscribers of NYSE 
MKT Order Imbalances who wish to 
receive this data feed in the legacy 
format for a period of time beyond the 
built-in overlap period is reasonable, 
equitable and not unfairly 
discriminatory because the proposed fee 
would apply equally to all data 
recipients that currently subscribe to 
NYSE MKT Order Imbalances. The 
Exchange believes that it is reasonable 
to require data recipients to pay an 
additional fee for taking the data feed in 
the legacy format beyond the period of 
time specifically allotted by the 
Exchange for data feed customers to 
adapt to the new XDP format at no extra 
cost. To that end, the extension fee is 
designed to encourage data recipients to 

migrate to the XDP format in order to 
continue to receive NYSE MKT Order 
Imbalances in XDP as the legacy format 
would no longer be available after that 
date. The Exchange does not intend to 
support the legacy format at all after 
April 28, 2017. 

The Exchange notes that NYSE MKT 
Order Imbalances is entirely optional. 
The Exchange is not required to make 
NYSE MKT Order Imbalances available 
or to offer any specific pricing 
alternatives to any customers, nor is any 
firm required to purchase NYSE MKT 
Order Imbalances, nor is the Exchange 
required to offer any feed (NYSE MKT 
Order Imbalances, or otherwise) in a 
particular format, and it is a benefit to 
the markets generally that NYSE MKT 
update its distribution technology to 
make it more efficient (and at the same 
time eliminate less efficient forms of 
dissemination). Firms that do purchase 
NYSE MKT Order Imbalances do so for 
the primary goals of using them to 
increase revenues, reduce expenses, and 
in some instances compete directly with 
the Exchange (including for order flow); 
those firms are able to determine for 
themselves whether NYSE MKT Order 
Imbalances or any other similar 
products are attractively priced or not.8 

The decision of the United States 
Court of Appeals for the District of 
Columbia Circuit in NetCoalition v. 
SEC, 615 F.3d 525 (D.C. Cir. 2010), 
upheld reliance by the Securities and 
Exchange Commission (‘‘Commission’’) 
upon the existence of competitive 
market mechanisms to set reasonable 
and equitably allocated fees for 
proprietary market data: 

In fact, the legislative history indicates that 
the Congress intended that the market system 
‘evolve through the interplay of competitive 
forces as unnecessary regulatory restrictions 
are removed’ and that the SEC wield its 
regulatory power ‘in those situations where 
competition may not be sufficient,’ such as 
in the creation of a ‘consolidated 
transactional reporting system.’ 

Id. at 535 (quoting H.R. Rep. No. 94–229 
at 92 (1975), as reprinted in 1975 
U.S.C.C.A.N. 323). The court agreed 
with the Commission’s conclusion that 
‘‘Congress intended that ‘competitive 
forces should dictate the services and 
practices that constitute the U.S. 
national market system for trading 
equity securities.’ ’’ 9 

As explained below in the Exchange’s 
Statement on Burden on Competition, 
the Exchange believes that there is 
substantial evidence of competition in 
the marketplace for proprietary market 
data and that the Commission can rely 
upon such evidence in concluding that 
the fees established in this filing are the 
product of competition and therefore 
satisfy the relevant statutory standards. 
In addition, the existence of alternatives 
to the legacy format, such as converting 
to XDP as soon as possible, further 
ensures that the Exchange cannot set 
unreasonable fees, or fees that are 
unreasonably discriminatory, when 
vendors and subscribers can select such 
alternatives. 

As the NetCoalition decision noted, 
the Commission is not required to 
undertake a cost-of-service or 
ratemaking approach. The Exchange 
believes that, even if it were possible as 
a matter of economic theory, cost-based 
pricing for proprietary market data 
would be so complicated that it could 
not be done practically or offer any 
significant benefits.10 

For these reasons, the Exchange 
believes that the proposed fees are 
reasonable, equitable, and not unfairly 
discriminatory. 

B. Self-Regulatory Organization’s 
Statement on Burden on Competition 

The Exchange does not believe that 
the proposed rule change will impose 
any burden on competition that is not 
necessary or appropriate in furtherance 
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11 Press Release, U.S. Department of Justice, 
Assistant Attorney General Christine Varney Holds 
Conference Call Regarding NASDAQ OMX Group 
Inc. and IntercontinentalExchange Inc. Abandoning 
Their Bid for NYSE Euronext (May 16, 2011), 
available at http://www.justice.gov/iso/opa/atr/ 
speeches/2011/at-speech-110516.html; see also 
Complaint in U.S. v. Deutsche Borse AG and NYSE 
Euronext, Case No. 11–cv–2280 (D.C. Dist.) ¶ 24 
(‘‘NYSE and Direct Edge compete head-to-head . . . 
in the provision of real-time proprietary equity data 
products.’’). 

12 Concept Release on Equity Market Structure, 
Securities Exchange Act Release No. 61358 (Jan. 14, 
2010), 75 FR 3594 (Jan. 21, 2010) (File No. S7–02– 
10). This Concept Release included data from the 
third quarter of 2009 showing that no market center 
traded more than 20% of the volume of listed 
stocks, further evidencing the dispersal of and 
competition for trading activity. Id. at 3598. Data 
available on ArcaVision show that from June 30, 
2013 to June 30, 2014, no exchange traded more 
than 12% of the volume of listed stocks by either 
trade or dollar volume, further evidencing the 
continued dispersal of and fierce competition for 
trading activity. See https://www.arcavision.com/ 
Arcavision/arcalogin.jsp. 

13 Mary Jo White, Enhancing Our Equity Market 
Structure, Sandler O’Neill & Partners, L.P. Global 
Exchange and Brokerage Conference (June 5, 2014) 
(available on the Commission Web site), citing 
Tuttle, Laura, 2014, ‘‘OTC Trading: Description of 
Non-ATS OTC Trading in National Market System 
Stocks,’’ at 7–8. 

14 15 U.S.C. 78s(b)(3)(A). 
15 17 CFR 240.19b–4(f). 

of the purposes of the Act. An 
exchange’s ability to price its 
proprietary market data feed products is 
constrained by actual competition for 
the sale of proprietary market data 
products, the joint product nature of 
exchange platforms, and the existence of 
alternatives to the Exchange’s 
proprietary data (and in this instance, 
the ability of any firm to switch to the 
new distribution format in a time frame 
that eliminates the need to pay these 
fees entirely). 

The Existence of Actual Competition 
The market for proprietary data 

products is currently competitive and 
inherently contestable because there is 
fierce competition for the inputs 
necessary for the creation of proprietary 
data and strict pricing discipline for the 
proprietary products themselves. 
Numerous exchanges compete with one 
another for listings and order flow and 
sales of market data itself, providing 
ample opportunities for entrepreneurs 
who wish to compete in any or all of 
those areas, including producing and 
distributing their own market data. 
Proprietary data products are produced 
and distributed by each individual 
exchange, as well as other entities, in a 
vigorously competitive market. Indeed, 
the U.S. Department of Justice (‘‘DOJ’’) 
(the primary antitrust regulator) has 
expressly acknowledged the aggressive 
actual competition among exchanges, 
including for the sale of proprietary 
market data. In 2011, the DOJ stated that 
exchanges ‘‘compete head to head to 
offer real-time equity data products. 
These data products include the best bid 
and offer of every exchange and 
information on each equity trade, 
including the last sale.’’ 11 

Moreover, competitive markets for 
listings, order flow, executions, and 
transaction reports provide pricing 
discipline for the inputs of proprietary 
data products and therefore constrain 
markets from overpricing proprietary 
market data. Broker-dealers send their 
order flow and transaction reports to 
multiple venues, rather than providing 
them all to a single venue, which in turn 
reinforces this competitive constraint. 
As a 2010 Commission Concept Release 
noted, the ‘‘current market structure can 

be described as dispersed and complex’’ 
with ‘‘trading volume . . . dispersed 
among many highly automated trading 
centers that compete for order flow in 
the same stocks’’ and ‘‘trading centers 
offer[ing] a wide range of services that 
are designed to attract different types of 
market participants with varying trading 
needs.’’ 12 More recently, SEC Chair 
Mary Jo White has noted that 
competition for order flow in exchange- 
listed equities is ‘‘intense’’ and divided 
among many trading venues, including 
exchanges, more than 40 alternative 
trading systems, and more than 250 
broker-dealers.13 

If an exchange succeeds in competing 
for quotations, order flow, and trade 
executions, then it earns trading 
revenues and increases the value of its 
proprietary market data products 
because they will contain greater quote 
and trade information. Conversely, if an 
exchange is less successful in attracting 
quotes, order flow, and trade 
executions, then its market data 
products may be less desirable to 
customers in light of the diminished 
content and data products offered by 
competing venues may become more 
attractive. Thus, competition for 
quotations, order flow, and trade 
executions puts significant pressure on 
an exchange to maintain both execution 
and data fees at reasonable levels. 

In addition, in the case of products 
that are also redistributed through 
market data vendors, such as Bloomberg 
and Thompson Reuters, the vendors 
themselves provide additional price 
discipline for proprietary data products 
because they control the primary means 
of access to certain end users. These 
vendors impose price discipline based 
upon their business models. For 
example, vendors that assess a 
surcharge on data they sell are able to 
refuse to offer proprietary products that 
their end users do not or will not 
purchase in sufficient numbers. Vendors 

will not elect to make available NYSE 
MKT Order Imbalances in the legacy 
format unless their customers request it, 
and customers will not elect to pay the 
proposed fees unless NYSE MKT Order 
Imbalances can provide value in the 
legacy formats by sufficiently increasing 
revenues or reducing costs in the 
customer’s business in a manner that 
will offset the fees. The Exchange has 
provided customers with adequate 
notice that it intends to discontinue 
dissemination of the data feed in the 
legacy format. Therefore, the proposed 
Decommission Extension Fee would 
only be applicable to those customers 
who have a need or desire to continue 
to take the data feed in the legacy format 
beyond the period provided for 
migration to the XDP format. Customers 
who timely migrate to the XDP format 
to receive the data feed would not need 
to receive the data feed in the legacy 
format and therefore would not be 
subject to the Decommission Extension 
Fee at all. All of these factors operate as 
constraints on pricing proprietary data 
products. 

C. Self-Regulatory Organization’s 
Statement on Comments on the 
Proposed Rule Change Received From 
Members, Participants, or Others 

No written comments were solicited 
or received with respect to the proposed 
rule change. 

III. Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Action 

The foregoing rule change has become 
effective pursuant to Section 19(b)(3)(A) 
of the Act 14 and paragraph (f) of Rule 
19b–4 15 thereunder. At any time within 
60 days of the filing of the proposed rule 
change, the Commission summarily may 
temporarily suspend such rule change if 
it appears to the Commission that such 
action is necessary or appropriate in the 
public interest, for the protection of 
investors, or otherwise in furtherance of 
the purposes of the Act. If the 
Commission takes such action, the 
Commission will institute proceedings 
to determine whether the proposed rule 
change should be approved or 
disapproved. 

IV. Solicitation of Comments 
Interested persons are invited to 

submit written data, views, and 
arguments concerning the foregoing, 
including whether the proposed rule 
change is consistent with the Act. 
Comments may be submitted by any of 
the following methods: 
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16 17 CFR 200.30–3(a)(12). 

1 15 U.S.C. 78s(b)(1). 
2 17 CFR 240.19b–4. 

3 The Exchange recently submitted a proposal to 
amend Nasdaq Rules 4702 and 4703 to change the 
way in which Post Only Orders interact with resting 
Non-Display orders and preventing the execution of 
midpoint pegged orders during a crossed market. 
See Securities Exchange Act Release No. 78908 
(September 22, 2016), 81 FR 66702 (September 28, 
2016) (SR–NASDAQ–2016–111). 

Electronic Comments 

• Use the Commission’s Internet 
comment form (http://www.sec.gov/ 
rules/sro.shtml); or 

• Send an email to rule-comments@
sec.gov. Please include File Number SR– 
NYSEMKT–2016–100 on the subject 
line. 

Paper Comments 

• Send paper comments in triplicate 
to Brent J. Fields, Secretary, Securities 
and Exchange Commission, 100 F Street 
NE., Washington, DC 20549–1090. 

All submissions should refer to File 
Number SR–NYSEMKT–2016–100. This 
file number should be included on the 
subject line if email is used. To help the 
Commission process and review your 
comments more efficiently, please use 
only one method. The Commission will 
post all comments on the Commission’s 
Internet Web site (http://www.sec.gov/ 
rules/sro.shtml). Copies of the 
submission, all subsequent 
amendments, all written statements 
with respect to the proposed rule 
change that are filed with the 
Commission, and all written 
communications relating to the 
proposed rule change between the 
Commission and any person, other than 
those that may be withheld from the 
public in accordance with the 
provisions of 5 U.S.C. 552, will be 
available for Web site viewing and 
printing in the Commission’s Public 
Reference Room, 100 F Street NE., 
Washington, DC 20549 on official 
business days between the hours of 
10:00 a.m. and 3:00 p.m. Copies of such 
filing also will be available for 
inspection and copying at the principal 
office of the Exchange. All comments 
received will be posted without change; 
the Commission does not edit personal 
identifying information from 
submissions. You should submit only 
information that you wish to make 
available publicly. All submissions 
should refer to File Number SR– 
NYSEMKT–2016–100, and should be 
submitted on or before December 8, 
2016. 

For the Commission, by the Division of 
Trading and Markets, pursuant to delegated 
authority.16 

Brent J. Fields, 
Secretary. 
[FR Doc. 2016–27597 Filed 11–16–16; 8:45 am] 

BILLING CODE 8011–01–P 

SECURITIES AND EXCHANGE 
COMMISSION 

[Release No. 34–79282; File No. SR– 
NASDAQ–2016–156] 

Self-Regulatory Organizations; The 
NASDAQ Stock Market LLC; Notice of 
Filing and Immediate Effectiveness of 
Proposed Rule Change To Amend Rule 
4702 and Rule 4703 To Add a ‘‘Trade 
Now’’ Instruction to Certain Order 
Types 

November 10, 2016. 

Pursuant to Section 19(b)(1) of the 
Securities Exchange Act of 1934 (the 
‘‘Act’’),1 and Rule 19b–4 thereunder,2 
notice is hereby given that on November 
8, 2016, The NASDAQ Stock Market 
LLC (‘‘Nasdaq’’ or ‘‘Exchange’’) filed 
with the Securities and Exchange 
Commission (‘‘SEC’’ or ‘‘Commission’’) 
the proposed rule change as described 
in Items I and II below, which Items 
have been prepared by the Exchange. 
The Commission is publishing this 
notice to solicit comments on the 
proposed rule change from interested 
persons. 

I. Self-Regulatory Organization’s 
Statement of the Terms of the Substance 
of the Proposed Rule Change 

The Exchange proposes to amend 
Rule 4702 (Order Types) and Rule 4703 
(Order Attributes) to add a ‘‘Trade Now’’ 
instruction to certain order types. 

The text of the proposed rule change 
is available on the Exchange’s Web site 
at http://nasdaq.cchwallstreet.com/, at 
the principal office of the Exchange, and 
at the Commission’s Public Reference 
Room. 

II. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 

In its filing with the Commission, the 
Exchange included statements 
concerning the purpose of and basis for 
the proposed rule change and discussed 
any comments it received on the 
proposed rule change. The text of these 
statements may be examined at the 
places specified in Item IV below. The 
Exchange has prepared summaries, set 
forth in sections A, B, and C below, of 
the most significant aspects of such 
statements. 

A. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 

1. Purpose 

Nasdaq proposes to amend Rules [sic] 
4702 (Order Types) and Rule 4703 
(Order Attributes) to add a ‘‘Trade Now’’ 
instruction to certain order types. 
Nasdaq will offer this functionality 
through its OUCH, RASH, FLITE, and 
FIX protocols. This instruction will 
provide resting orders with a greater 
ability to receive an execution when 
that resting order is locked, e.g., the 
price of a resting non-display buy order 
equals the price of a resting displayed 
sell order on the Nasdaq book. The 
Trade Now instruction will allow 
participants to enter an instruction to 
have a locked resting buy (sell) order 
execute against the locking sell (buy) 
order. Depending on the protocol used 
by the participant to access the Nasdaq 
system, the participant may either 
specify that the order execute against 
locking interest automatically, or the 
participant may be required to send a 
Trade Now instruction to the Exchange 
once the order has become locked. As 
discussed in greater detail below, 
Nasdaq is offering the Trade Now 
instruction for all orders that may be 
sent to the continuous Nasdaq book, and 
will not offer the instruction for orders 
that do not execute on the continuous 
book. 

When a Trade Now instruction is 
applied to a resting buy (sell) order, the 
order will execute against the available 
size of the locking sell (buy) order at the 
locked price. The following example 
illustrates this scenario: 

• Participant A enters a Non-Display 
buy order for 200 shares at $10, and 
specifies the Trade Now instruction; 

• Participant B enters a Post Only sell 
order for 100 shares at $10; 3 

• The Post Only order is posted at 
$10 and locks the Non-Display order; 

• The buy order will execute for 100 
shares at $10 as the remover of liquidity. 

If a buy (sell) order with the Trade 
Now instruction is only partially 
executed, the unexecuted portion of that 
order remains on the Nasdaq book and 
maintains its priority. When a Trade 
Now instruction is entered through the 
OUCH or FLITE protocol for a resting 
buy (sell) order and there is no locking 
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4 For example, a Supplemental Order is an order 
type with a Non-Display Order attribute that is held 
on the Nasdaq Book in order to provide liquidity 
at the NBBO through a special execution process 
described in Rule 4757(a)(1)(D). Rule 4757(a)(1)(D) 
provides that a Supplemental Order will be 
matched against an order only at the National Best 
Bid or Offer, and only if the size of the order is less 
than or equal to the aggregate size of Supplemental 
Order interest available at the price of the order. In 
addition, a Supplemental Order will not execute if 
the NBBO is locked or crossed. See Rule 
4757(a)(1)(D). To the extent that a Supplemental 
Order will only be matched at the National Best Bid 
or Offer, and the Trade-Now instruction allows a 
locked resting order to execute at a price that is 
potentially better than the NBBO, the function of 
the Trade-Now instruction is inconsistent with the 
function of the Supplemental Order. Similarly, the 
purpose of the various Cross mechanisms is to 
establish a price that maximizes the number of 
applicable quotes and orders that may be executed. 
See, e.g., Rule 4752(d)(2). Allowing an order to 
automatically execute against locking interest 
without regard to the price of other same-side 
interest is inconsistent with a process that 
establishes a price at which the maximum number 
of shares may be paired. 

5 See NYSE Arca Rule 7.31(d)(2)(B). 
6 See NYSE Arca Rule 7.31(d)(3)(G). 
7 See NYSE Arca Rule 7.31(e)(1)(C). To the extent 

that the Trade-Now functionality will be made 
available for Price to Comply Orders, Price to 
Display Orders, Non-Displayed Orders, Post-Only 
Orders, Midpoint Peg Post-Only Orders, and Market 
Maker Peg Orders, Nasdaq notes that the Trade- 
Now functionality will apply to different order 
types than the NYSE Arca Non-Display Remove 
Modifier functionality. 

8 15 U.S.C. 78f(b). 
9 15 U.S.C. 78f(b)(5). 

order on the opposite side of the market, 
the Trade Now instruction will be 
ignored and the buy (sell) order will 
remain on the Nasdaq book, retaining its 
priority. 

As noted above, Nasdaq is proposing 
to offer the Trade Now instruction for 
all orders that may be sent to the 
continuous Nasdaq book (as opposed to 
the opening and closing book), and will 
not offer the instruction for orders that 
do not execute on the continuous book. 
Accordingly, the Trade Now instruction 
shall not be available for Supplemental 
Orders (Rule 4702(b)(6)), Market On 
Open Orders (Rule 4702(b)(8)), Limit On 
Open Orders (Rule 4702(b)(9)), Opening 
Imbalance Only Orders (Rule 
4702(b)(10)), Market On Close Orders 
(Rule 4702(b)(11)), Limit on Close 
Orders (Rule 4702(b)(12)), and 
Imbalance Only Orders (Rule 
4702(b)(13)). These order types are 
subject to other Nasdaq rules regarding 
the display and execution of those 
orders, and the use of the Trade Now 
instruction would be inconsistent with 
those other Nasdaq rules.4 Accordingly, 
Nasdaq is not offering the Trade Now 
instruction for those order types. 

Depending on the interface being used 
by the participant, the Trade Now 
attribute may either allow the order to 
execute against locking interest 
automatically (‘‘Reactive Trade Now’’), 
or the participant may be required to 
send a Trade Now instruction to the 
Exchange once the order has become 
locked (‘‘Non-Reactive Trade Now’’). All 
orders that are entered through the 
RASH and FIX protocols with a Trade 
Now order attribute will be Reactive 
Trade Now, and those orders shall 
execute against locking interest 
automatically. 

The Reactive Trade Now instruction 
will be available on an order-by-order 
basis, and will also be available as an 
optional port level setting. If the 
Reactive Trade Now setting is enabled 
on a specific port, all orders entered via 
the specific port will, by default, be 
designated with the Reactive Trade Now 
instruction. If the Reactive Trade Now 
setting is enabled on a specific port, 
participants will have the ability to 
designate on an order-by-order basis 
that a particular order entered via the 
specific port will not be designated with 
the Reactive Trade Now instruction, 
thereby overriding the port level setting 
for the order. If the Reactive Trade Now 
instruction is specified for an order for 
which the Trade Now instruction does 
not apply, e.g., a Supplemental Order or 
a Market On Open Order, the system 
will not invoke the Trade Now 
instruction for that order. 

In contrast, orders entered through the 
OUCH and FLITE protocols will use the 
Non-Reactive Trade Now functionality, 
and participants must send the Trade 
Now instruction after the order becomes 
locked. If a participant enters a Non- 
Reactive Trade Now instruction when 
there is no locking interest, the 
instruction will be ignored by the 
system and the order will remain on the 
Nasdaq Book with the same priority. 

The Non-Reactive Trade Now 
instruction will be available to 
participants on order-by-order basis. If 
the Non-Reactive Trade Now instruction 
is entered for an order for which the 
Trade Now instruction does not apply, 
the system will not invoke the Trade 
Now instruction for that order. 

Nasdaq is offering two different 
variations of the Trade Now instruction 
to reflect the differences in behavior 
among participants who use the 
different Nasdaq protocols. For 
example, Nasdaq typically assumes a 
more active role in managing the order 
flow submitted by users of the RASH 
and FIX protocols. Allowing these 
participants to use the Reactive Trade 
Now instruction at the time of order 
entry will allow for the automatic 
execution of orders, and reflects the 
order flow management practices of 
these participants. In contrast, users of 
the OUCH and FLITE protocols 
generally assume a more active role in 
managing their order flow. Offering the 
Non-Reactive Trade Now instruction for 
these protocols, and its requirement that 
the instruction must be sent after the 
order becomes locked, reflects the order 
flow management practices of these 
participants. 

Nasdaq notes that a similar 
functionality currently exists on NYSE 
Arca, Inc. (‘‘NYSE Arca’’), which NYSE 

Arca refers to as a ‘‘Non-Display 
Remove Modifier.’’ As set forth in NYSE 
Arca Rule 7.31, a Limit Non-Displayed 
Order may be designated with a Non- 
Display Remove Modifier. If so 
designated, a Limit Non-Displayed 
Order to buy (sell) will trade as the 
liquidity-taking order with an incoming 
Adding Liquidity Only Order (‘‘ALO 
Order’’) to sell (buy) that has a working 
price equal to the working price of the 
Limit Non-Displayed Order.5 NYSE 
Arca also provides this functionality for 
other orders, such as Mid-Point Passive 
Liquidity Orders (‘‘MPL Orders’’) 
designated Day and MPL–ALO Orders 6 
and Arca Only Orders.7 

2. Statutory Basis 
The Exchange believes that its 

proposal is consistent with Section 6(b) 
of the Act,8 in general, and furthers the 
objectives of Section 6(b)(5) of the Act,9 
in particular, in that it is designed to 
promote just and equitable principles of 
trade, to remove impediments to and 
perfect the mechanism of a free and 
open market and a national market 
system, and, in general to protect 
investors and the public interest, by 
offering participants an additional 
functionality that will facilitate the 
execution of locked orders, thereby 
increasing the efficient functioning of 
the Nasdaq market. The Trade Now 
functionality is an optional feature that 
is being offered at no additional charge, 
and is designed to reflect both the 
objectives of the Nasdaq market, and the 
order flow management practices of 
various market participants. For these 
reasons, the Trade Now functionality 
will only be made available for orders 
that are entered in the continuous 
Nasdaq book, and, depending on the 
protocol, will be offered as either the 
Reactive Trade Now or Non-Reactive 
Trade Now functionality. 

B. Self-Regulatory Organization’s 
Statement on Burden on Competition 

The Exchange does not believe that 
the proposed rule change will impose 
any burden on competition not 
necessary or appropriate in furtherance 
of the purposes of the Act. This is an 
optional functionality that is being 
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10 Although participants may use other protocols, 
such as DROP, those protocols are not related to 
order entry, and so the Trade Now functionality is 
not being offered for those protocols. 

11 As of September 15, 2016, of the 5,090 
customer ports for the various Nasdaq protocols, 
only 124 of those ports are QIX protocol. 

12 17 CFR 240.19b–4(f)(6). As required under Rule 
19b–4(f)(6)(iii), the Exchange provided the 
Commission with written notice of its intent to file 
the proposed rule change, along with a brief 
description and the text of the proposed rule 
change, at least five business days prior to the date 
of filing of the proposed rule change, or such 
shorter time as designated by the Commission. 

13 17 CFR 240.19b–4(f)(6). 
14 17 CFR 240.19b–4(f)(6)(iii). 
15 See supra note 3. 
16 For purposes only of waiving the 30-day 

operative delay, the Commission has considered the 
proposed rule’s impact on efficiency, competition, 
and capital formation. See 15 U.S.C. 78c(f). 17 17 CFR 200.30–3(a)(12). 

offered at no charge, and which may be 
used equally by similarly-situated 
participants. Although the functionality 
of the Trade Now instruction will differ 
depending upon the protocol that is 
being used to access Nasdaq, Nasdaq 
believes that the difference in 
functionality reflects the different ways 
in which participants enter and manage 
their order flow. 

As noted above, Nasdaq will offer the 
Trade Now functionality through the 
OUCH, RASH, FLITE, and FIX 
protocols. Nasdaq will not offer the 
Trade Now functionality through the 
QIX protocol.10 Nasdaq notes that, 
although the QIX protocol can support 
the removing of liquidity, QIX is 
designed to provide two-sided quote 
messages to the trading system, unlike 
the OUCH, RASH, FLITE and FIX 
protocols, which are designed to 
facilitate order submission. Nasdaq also 
notes that QIX is an infrequently-used 
protocol,11 and that this protocol cannot 
support the expansion of fields that 
adopting the Trade Now instruction 
would require. Nasdaq therefore 
believes that its decision to offer the 
Trade Now instruction through the 
OUCH, RASH, FLITE, and FIX protocols 
will not impose any burden on 
competition that is not necessary or 
appropriate. 

C. Self-Regulatory Organization’s 
Statement on Comments on the 
Proposed Rule Change Received From 
Members, Participants, or Others 

No written comments were either 
solicited or received. 

III. Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Action 

Because the foregoing proposed rule 
change does not: (i) Significantly affect 
the protection of investors or the public 
interest; (ii) impose any significant 
burden on competition; and (iii) become 
operative for 30 days from the date on 
which it was filed, or such shorter time 
as the Commission may designate, it has 
become effective pursuant to Section 
19(b)(3)(A) of the Act and Rule 19b– 
4(f)(6) thereunder.12 

A proposed rule change filed 
pursuant to Rule 19b–4(f)(6) under the 
Act 13 normally does not become 
operative for 30 days after the date of its 
filing. However, Rule 19b–4(f)(6)(iii) 14 
permits the Commission to designate a 
shorter time if such action is consistent 
with the protection of investors and the 
public interest. The Exchange has asked 
the Commission to waive the 30-day 
operative delay so that the proposal may 
become operative immediately upon 
filing. The Exchange states that the 
Trade Now functionality is 
complementary to its recent proposal to 
change the way in which Post Only 
Orders interact with resting Non- 
Display orders.15 The Exchange believes 
that releasing both complementary 
functionalities at the same time will be 
easier for market participants to manage 
and implement. The Exchange further 
believes that the Trade Now 
functionality will facilitate the 
execution of locked orders, thereby 
increasing the efficient functioning of 
the Nasdaq market, and that waiver of 
the operative delay will allow this 
functionality to be made available at an 
earlier date. Finally, the Exchange notes 
that NYSE Arca currently utilizes a 
similar functionality in the form of its 
Non-Display Remove Modifier. The 
Commission believes that waiving the 
30-day operative delay is consistent 
with the protection of investors and the 
public interest. Therefore, the 
Commission hereby waives the 
operative delay and designates the 
proposed rule change operative upon 
filing.16 

At any time within 60 days of the 
filing of the proposed rule change, the 
Commission summarily may 
temporarily suspend such rule change if 
it appears to the Commission that such 
action is necessary or appropriate in the 
public interest, for the protection of 
investors, or otherwise in furtherance of 
the purposes of the Act. If the 
Commission takes such action, the 
Commission shall institute proceedings 
to determine whether the proposed rule 
change should be approved or 
disapproved. 

IV. Solicitation of Comments 
Interested persons are invited to 

submit written data, views, and 
arguments concerning the foregoing, 
including whether the proposed rule 
change is consistent with the Act. 

Comments may be submitted by any of 
the following methods: 

Electronic Comments 

• Use the Commission’s Internet 
comment form (http://www.sec.gov/ 
rules/sro.shtml); or 

• Send an email to rule-comments@
sec.gov. Please include File Number SR– 
NASDAQ–2016–156 on the subject line. 

Paper Comments 

• Send paper comments in triplicate 
to Brent J. Fields, Secretary, Securities 
and Exchange Commission, 100 F Street 
NE., Washington, DC 20549–1090. 

All submissions should refer to File 
Number SR–NASDAQ–2016–156. This 
file number should be included on the 
subject line if email is used. To help the 
Commission process and review your 
comments more efficiently, please use 
only one method. The Commission will 
post all comments on the Commission’s 
Internet Web site (http://www.sec.gov/ 
rules/sro.shtml). Copies of the 
submission, all subsequent 
amendments, all written statements 
with respect to the proposed rule 
change that are filed with the 
Commission, and all written 
communications relating to the 
proposed rule change between the 
Commission and any person, other than 
those that may be withheld from the 
public in accordance with the 
provisions of 5 U.S.C. 552, will be 
available for Web site viewing and 
printing in the Commission’s Public 
Reference Room, 100 F Street NE., 
Washington, DC 20549 on official 
business days between the hours of 
10:00 a.m. and 3:00 p.m. Copies of such 
filing also will be available for 
inspection and copying at the principal 
office of the Exchange. All comments 
received will be posted without change; 
the Commission does not edit personal 
identifying information from 
submissions. You should submit only 
information that you wish to make 
available publicly. All submissions 
should refer to File Number SR– 
NASDAQ–2016–156, and should be 
submitted on or before December 8, 
2016. 

For the Commission, by the Division of 
Trading and Markets, pursuant to delegated 
authority.17 

Brent J. Fields, 
Secretary. 
[FR Doc. 2016–27592 Filed 11–16–16; 8:45 am] 

BILLING CODE 8011–01–P 
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1 15 U.S.C. 78s(b)(1). 
2 15 U.S.C. 78a. 
3 17 CFR 240.19b–4. 

4 See Rule 104(a)(1). 
5 See id. at (2)–(3). Rule 104(e) further provides 

that DMM units must provide contra-side liquidity 
as needed for the execution of odd-lot quantities 
eligible to be executed as part of the opening, 
reopening, and closing transactions but that remain 
unpaired after the DMM has paired all other eligible 
round lot sized interest. 

6 Rule 104(h)(i) defines a Conditional Transaction 
as a DMM transaction in a security that establishes 
or increases a position and reaches across the 
market to trade as the contra-side to the Exchange 
published bid or offer. A DMM reaches across the 
market when the DMM buys from the NYSE offer 
or sells to the NYSE bid. 

7 The Exchange’s re-entry obligations for 
Conditional Transactions are set forth in Rule 
104(h)(iii). However, Rule 104(h)(iv) permits certain 
other Conditional Transactions without restriction 
as to price, and Rule 104(i) provides that re-entry 
obligations following such Conditional 
Transactions would be the same as the re-entry 
obligations for Non-Conditional Transactions 
pursuant to Rule 104(g). 

8 See, e.g., Securities Exchange Act Release No. 
56209 (August 6, 2007), 72 FR 45290, 45291 
(August 13, 2007) (SR–NYSE–2007–65) (noting that 
changes in the marketplace have included, among 
other things, ‘‘the decentralization of control of 
pricing decisions away from the specialist and 
Floor broker’’). 

SECURITIES AND EXCHANGE 
COMMISSION 

[Release No. 34–79284; File No. SR–NYSE– 
2016–71] 

Self-Regulatory Organizations; New 
York Stock Exchange LLC; Notice of 
Filing of Proposed Rule Change 
Amending Rule 104 To Delete 
Subsection (g)(i)(A)(III) Prohibiting 
Designated Market Makers From 
Establishing a New High (Low) Price 
on the Exchange in a Security the DMM 
Has a Long (Short) Position During the 
Last Ten Minutes Prior to the Close of 
Trading 

November 10, 2016. 
Pursuant to Section 19(b)(1) 1 of the 

Securities Exchange Act of 1934 
(‘‘Act’’) 2 and Rule 19b–4 thereunder,3 
notice is hereby given that, on October 
27, 2016, New York Stock Exchange 
LLC (‘‘NYSE’’ or ‘‘Exchange’’) filed with 
the Securities and Exchange 
Commission (‘‘Commission’’) the 
proposed rule change as described in 
Items I, II, and III below, which Items 
have been prepared by the self- 
regulatory organization. The 
Commission is publishing this notice to 
solicit comments on the proposed rule 
change from interested persons. 

I. Self-Regulatory Organization’s 
Statement of the Terms of Substance of 
the Proposed Rule Change 

The Exchange proposes to amend 
Rule 104 to delete subsection 
(g)(i)(A)(III) prohibiting Designated 
Market Makers (‘‘DMM’’) from 
establishing a new high (low) price on 
the Exchange in a security the DMM has 
a long (short) position during the last 
ten minutes prior to the close of trading. 
The proposed rule change is available 
on the Exchange’s Web site at 
www.nyse.com, at the principal office of 
the Exchange, and at the Commission’s 
Public Reference Room. 

II. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 

In its filing with the Commission, the 
self-regulatory organization included 
statements concerning the purpose of, 
and basis for, the proposed rule change 
and discussed any comments it received 
on the proposed rule change. The text 
of those statements may be examined at 
the places specified in Item IV below. 
The Exchange has prepared summaries, 
set forth in sections A, B, and C below, 

of the most significant parts of such 
statements. 

A. Self-Regulatory Organization’s 
Statement of the Purpose of, and the 
Statutory Basis for, the Proposed Rule 
Change 

1. Purpose 
The Exchange proposes to amend 

Rule 104 to delete subsection 
(g)(i)(A)(III), which prohibits DMMs 
with a long (short) position in a security 
from making a purchase (sale) in such 
security during the last ten minutes 
prior to the close of trading that results 
in a new high (low) price on the 
Exchange in that security for that day. 

Background 
Rule 104 sets forth the obligations of 

Exchange DMMs. Under Rule 104(a), 
DMMs registered in one or more 
securities traded on the Exchange are 
required to engage in a course of 
dealings for their own account to assist 
in the maintenance of a fair and orderly 
market insofar as reasonably practicable. 
Rule 104(a) also enumerates the specific 
responsibilities and duties of a DMM, 
including: (1) Maintenance of a 
continuous two-sided quote, which 
mandates that each DMM maintain a bid 
or an offer at the National Best Bid 
(‘‘NBB’’) and National Best Offer 
(‘‘NBO,’’ together the ‘‘NBBO’’) for a 
certain percentage of the trading day,4 
and (2) the facilitation of, among other 
things, openings, re-openings, and the 
close of trading for the DMM’s assigned 
securities, all of which may include 
supplying liquidity as needed.5 Rule 
104(f) imposes an affirmative obligation 
on DMMs to maintain, insofar as 
reasonably practicable, a fair and 
orderly market on the Exchange in 
assigned securities, including 
maintaining price continuity with 
reasonable depth and trading for the 
DMM’s own account when lack of price 
continuity, lack of depth, or disparity 
between supply and demand exists or is 
reasonably to be anticipated. 

Rule 104(g) governs transactions by 
DMMs. NYSE Rule 104(g) provides that 
transactions on the Exchange by a DMM 
for the DMM’s account must be effected 
in a reasonable and orderly manner in 
relation to the condition of the general 
market and the market in the particular 
stock. Rule 104(g) describes certain 
permitted transactions, including 

neutral transactions and Non- 
Conditional Transactions, as defined 
therein. Rule 104(g)(i)(A)(III) provides 
that, except as otherwise permitted by 
Rule 104, during the last ten minutes 
prior to the close of trading, a DMM 
with a long or short position in a 
security is prohibited from making a 
purchase or sale in such security that 
results in a new high or low price, 
respectively, on the Exchange for the 
day at the time of the DMM’s 
transaction (‘‘Prohibited Transactions’’). 
Finally, Rule 104(h) addresses DMM 
transactions in securities that establish 
or increase the DMM’s position. Rule 
104(h)(ii) permits certain ‘‘Conditional 
Transactions’’ 6 without restriction as to 
price if they are followed by appropriate 
re-entry on the opposite side of the 
market commensurate with the size of 
the DMM’s transaction.7 This 
requirement assures that if a DMM 
establishes or increases a long position 
by buying from the Exchange best offer, 
which would likely be the new high 
price, or establishes or increases a short 
position by selling to the Exchange best 
bid, which would likely be the new low 
price, such transaction would be 
followed by the DMM quoting on the 
opposite side of the last transaction in 
order to dampen the impact of that 
transaction on the market. 

Proposed Rule Change 
The Exchange proposes to delete 

subsection (g)(i)(A)(III) of Rule 104. As 
discussed below, in today’s electronic 
marketplace where specialists have 
become DMMs and control of pricing 
decisions has moved away from market 
participants on the Exchange trading 
Floor,8 retaining a prohibition designed 
to prevent specialists from setting a 
price in the final ten minutes of trading 
in a security in which the specialist had 
a position is no longer necessary. 
Eliminating the prohibition would not 
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9 Currently, Conditional Transactions by DMMs 
during the last ten minutes of trading that establish 
a new high or low price on the Exchange are 
prohibited under Rule 104(g)(i)(A)(III). 

10 See Securities Exchange Act Release No. 53539 
(March 22, 2006), 71 FR 16353 (March 31, 2006) 
(SR–NYSE–2004–05). 

11 See Securities Exchange Act Release No. 54860 
(December 1, 2006), 71 FR 71221 (December 8, 
2006) (SR–NYSE–2006–76) (‘‘Release No. 54860’’). 
At the time, Prohibited Transactions were set forth 
in Supplementary Material .10 of Rule 104. 

12 See id., 71 FR at 71223. 
13 See id. at 71229. 

14 See Securities Exchange Act Release No. 58845 
(October 24, 2008), 73 FR 64379, 64381 (October 29, 
2008) (SR–NYSE–2008–46). 

15 See Release No. 54860, 71 FR at 71229. 

16 See Rule 104(f)(iii). 
17 See Rule 104(h)(iii). Immediate re-entry is 

required after certain Conditional Transactions. 
18 See NYSE Rule 104(h)(iii)(A). 

weaken existing safeguards against 
DMMs inappropriately influencing or 
manipulating the close because existing 
DMM obligations, including the 
obligation not to destabilize the market 
when buying or selling to increase a 
position or reaching across the market, 
would govern DMM trading during the 
final ten minutes of trading. 
Specifically, to the extent a Prohibited 
Transaction is also a Conditional 
Transaction, with the elimination of 
Prohibited Transactions, the obligation 
to re-enter the market following a 
Conditional Transaction, which is 
designed to ensure that DMMs do not 
inappropriately influence or manipulate 
the close, would become applicable in 
the last ten minutes of trading for such 
transactions,9 thereby achieving the 
same goal without an outright 
prohibition. 

In 2006, the Commission approved 
the Exchange’s ‘‘hybrid market’’ under 
which Exchange systems assumed the 
function of matching and executing 
electronically-entered orders, but 
specialists remained the responsible 
broker-dealer for orders on the 
Exchange’s limit order book.10 Rule 
104(g)(III), adopted at the same time, 
was intended to prevent Exchange 
specialists from setting the closing 
price.11 However, specialists were 
permitted to effect transactions during 
the last ten minutes of trading that 
resulted in a new high or low for the 
day in order to match another market’s 
better bid or offer or to bring the price 
of the security into parity with an 
underlying or related security or asset.12 
This exception was considered 
appropriate because in those situations 
an independent party and not the 
specialist had set the price.13 

With the increasing automation of 
trading and the accompanying 
decentralization of pricing decisions 
away from specialists, in 2008, the 
Exchange proposed and the Commission 
approved its New Market Model, which 
transformed specialists into DMMs, who 
are no longer agents for the Exchange’s 
limit order book and whose trading 
activity on the Exchange is limited to 

proprietary trading.14 Nevertheless, the 
Exchange retained the obligations set 
forth in Rule 104(g) and (h), even 
though Regulation NMS was 
implemented prior to the Exchange 
proposing the New Market Model. 

In light of these developments, Rule 
104(g)(i)(A)(III) has lost its original 
purpose and utility. The rationale 
behind preventing specialists from 
setting the price of a security on the 
Exchange in the final ten minutes of 
trading was to prevent specialists from 
inappropriately influencing the price of 
a security at the close to advantage a 
specialist’s proprietary position.15 In 
today’s fragmented marketplace, a new 
high or low price for a security on the 
Exchange in the last ten minutes of 
trading does not have a significant effect 
on the market price for such security. 
For example, a new high or low price 
on the Exchange may not be the new 
high or low for a security because prices 
may be higher or lower in away markets, 
where the majority of intra-day trading 
in NYSE-listed securities takes place. 
Indeed, any advantage to a DMM by 
establishing a new high or low on the 
Exchange during the last ten minutes 
can rapidly evaporate following trades 
in away markets, which happen very 
quickly and over which the DMM has 
no control. In short, since DMMs do not 
have the ability to direct or influence 
trading or control intra-day prices as 
specialists had before the 
implementation of Regulation NMS, 
Prohibited Transactions are 
anachronistic. 

Moreover, although Prohibited 
Transactions would be eliminated, 
DMMs would still have the obligation 
under Rule 104 to ensure that they do 
not destabilize the market when they are 
buying or selling to increase a position 
or reaching across the market during the 
final ten minutes of trading. 

As noted, DMMs have affirmative 
obligations under Rule 104(a) to engage 
in a course of dealings for their own 
account to assist in the maintenance of 
a fair and orderly market insofar as 
reasonably practicable. Specifically, 
Rule 104(f)(ii) sets forth the DMM’s 
obligation to act as reasonably necessary 
to ensure appropriate depth and 
maintain reasonable price variations 
between transactions (also known as 
price continuity) and prevent 
unexpected variations in trading. 
Further, under Rule 123D(a), openings 
and reopenings must be fair and orderly, 
reflecting the DMM’s professional 

assessment of market conditions at the 
time, and appropriate consideration of 
the balance of supply and demand as 
reflected by orders represented in the 
market. The Exchange supplies DMMs 
with suggested Depth Guidelines for 
each security in which a DMM is 
registered, and DMMs are expected to 
quote and trade with reference to the 
Depth Guidelines.16 

Further, the DMM’s affirmative 
obligation includes obligations to re- 
enter the market when reaching across 
to execute against available interest. 
Under Rule 104(h), DMMs that engage 
in Conditional Transactions must follow 
up with appropriate re-entry on the 
opposite side of the market 
commensurate with the size of the 
DMM’s transaction.17 The Exchange 
issues guidelines, called price 
participation points (‘‘PPP’’), that 
identify the price at or before which a 
DMM is expected to re-enter the market 
after effecting a conditional 
transaction.18 Currently, a Conditional 
Transaction that is also a Prohibited 
Transaction would not be permitted in 
the last ten minutes of trading. With the 
proposed deletion of Rule 
104(g)(i)(A)(III), what is currently 
defined as a Prohibited Transaction 
would be permitted, however, such 
transactions would be subject to re-entry 
obligations associated with Conditional 
Transactions. As such, in lieu of Rule 
104(g)(i)(A)(III), in the last ten minutes 
of trading, DMMs would instead be 
subject to affirmative obligations 
specified under Rule 104(h). 

Finally, DMM pricing decisions at the 
close would remain subject to specific 
DMM obligations with respect to the 
quality of the markets in securities to 
which they are assigned. In general, as 
noted above, transactions on the 
Exchange by a DMM for the DMM’s 
account must be effected in a reasonable 
and orderly manner in relation to the 
condition of the general market and the 
market in the particular stock, and 
DMMs must refrain from causing or 
exacerbating excessive price 
movements. 

DMM trading activity on the 
Exchange is actively surveiled for 
compliance with each of these 
obligations. The Exchange currently 
employs a suite of surveillances for 
trading by DMMs and other market 
participants in and around the close of 
trading. The Exchange believes that the 
existing DMM obligations and the 
Exchange’s regulatory program for 
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19 15 U.S.C. 78f(b). 
20 15 U.S.C. 78f(b)(5). 21 17 CFR 200.30–3(a)(12). 

reviewing DMM trading provides an 
appropriate framework in today’s 
market structure for ensuring that 
DMMs are not establishing a price to 
benefit their own account. 

For all of the foregoing reasons, the 
Exchange believes that retaining 
Prohibited Transactions is no longer 
necessary. 

2. Statutory Basis 
The Exchange believes that the 

proposed rule change is consistent with 
Section 6(b) of the Act,19 in general, and 
furthers the objectives of Section 6(b)(5) 
of the Act,20 in particular, because it is 
designed to prevent fraudulent and 
manipulative acts and practices, 
promote just and equitable principles of 
trade, remove impediments to and 
perfect the mechanism of a free and 
open market and a national market 
system, and protect investors and the 
public interest. 

In particular, the Exchange believes 
that eliminating Rule 104(g)(III) would 
remove impediments to and perfect the 
mechanism of a free and open market 
and a national market system by 
permitting DMMs to enter trades in the 
last ten minutes of trading that establish 
a new high or low in a security even 
though the DMM has a position in that 
security. As proprietary traders without 
the ability to direct or influence trading 
or control the quote, restricting DMM 
trading in the final ten minutes of 
trading is no longer necessary. 

The Exchange believes that 
eliminating Prohibited Transactions 
would not be inconsistent with the 
public interest and the protection of 
investors because DMM trading 
decisions going into the closing trade 
would continue to be evaluated from the 
perspective of their obligations to the 
marketplace, including the obligation to 
arrange a fair and orderly close, as set 
forth in Exchange rules. Further, the 
Exchange believes that eliminating Rule 
104(g)(i)(A)(III) would not be 
inconsistent with the public interest and 
the protection of investors because 
existing safeguards would remain in 
place to ensure that DMMs do not 
inappropriately influence or manipulate 
the close, thereby establishing 
substantially the same result without an 
outright prohibition. As noted above, 
DMM trading would remain subject to 
Exchange rules, including the obligation 
to maintain a fair and orderly market 
under Rule 104. More specifically, in 
lieu of the obligations associated with 
Rule 104(g)(i)(A)(III), in the last ten 
minutes of trading the DMMs would be 

subject to the reentry obligations 
associated with Conditional 
Transactions. Accordingly, during that 
period, DMMs would have an obligation 
to reenter the market if their trading 
both reaches across the market and 
increases or establishes a position. 

For the foregoing reasons, the 
Exchange believes that the proposal is 
consistent with the Act. 

B. Self-Regulatory Organization’s 
Statement on Burden on Competition 

The Exchange does not believe that 
the proposed rule change will impose 
any burden on competition that is not 
necessary or appropriate in furtherance 
of the purposes of the Act. The 
proposed rule change is not intended to 
address competitive issues but rather to 
eliminate redundant approvals of 
manual trades on its trading Floor. 

C. Self-Regulatory Organization’s 
Statement on Comments on the 
Proposed Rule Change Received From 
Members, Participants, or Others 

No written comments were solicited 
or received with respect to the proposed 
rule change. 

III. Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Action 

Within 45 days of the date of 
publication of this notice in the Federal 
Register or up to 90 days (i) as the 
Commission may designate if it finds 
such longer period to be appropriate 
and publishes its reasons for so finding 
or (ii) as to which the self-regulatory 
organization consents, the Commission 
will: 

(A) By order approve or disapprove 
the proposed rule change, or 

(B) institute proceedings to determine 
whether the proposed rule change 
should be disapproved. 

IV. Solicitation of Comments 

Interested persons are invited to 
submit written data, views, and 
arguments concerning the foregoing, 
including whether the proposed rule 
change is consistent with the Act. 
Comments may be submitted by any of 
the following methods: 

Electronic Comments 

• Use the Commission’s Internet 
comment form (http://www.sec.gov/ 
rules/sro.shtml); or 

• Send an email to rule-comments@
sec.gov. Please include File Number SR– 
NYSE–2016–71 on the subject line. 

Paper Comments 

• Send paper comments in triplicate 
to Brent J. Fields, Secretary, Securities 

and Exchange Commission, 100 F Street 
NE., Washington, DC 20549–1090. 
All submissions should refer to File 
Number SR–NYSE–2016–71. This file 
number should be included on the 
subject line if email is used. To help the 
Commission process and review your 
comments more efficiently, please use 
only one method. The Commission will 
post all comments on the Commission’s 
Internet Web site (http://www.sec.gov/ 
rules/sro.shtml). Copies of the 
submission, all subsequent 
amendments, all written statements 
with respect to the proposed rule 
change that are filed with the 
Commission, and all written 
communications relating to the 
proposed rule change between the 
Commission and any person, other than 
those that may be withheld from the 
public in accordance with the 
provisions of 5 U.S.C. 552, will be 
available for Web site viewing and 
printing in the Commission’s Public 
Reference Room, 100 F Street NE., 
Washington, DC 20549 on official 
business days between the hours of 
10:00 a.m. and 3:00 p.m. Copies of the 
filing also will be available for 
inspection and copying at the principal 
office of the Exchange. All comments 
received will be posted without change; 
the Commission does not edit personal 
identifying information from 
submissions. 

You should submit only information 
that you wish to make available 
publicly. All submissions should refer 
to File Number SR–NYSE–2016–71 and 
should be submitted on or before 
December 8, 2016. 

For the Commission, by the Division of 
Trading and Markets, pursuant to delegated 
authority.21 
Brent J. Fields, 
Secretary. 
[FR Doc. 2016–27594 Filed 11–16–16; 8:45 am] 

BILLING CODE 8011–01–P 

SOCIAL SECURITY ADMINISTRATION 

[Docket No: SSA–2016–0059] 

Agency Information Collection 
Activities: Proposed Request and 
Comment Request 

The Social Security Administration 
(SSA) publishes a list of information 
collection packages requiring clearance 
by the Office of Management and 
Budget (OMB) in compliance with 
Public Law 104–13, the Paperwork 
Reduction Act of 1995, effective October 
1, 1995. This notice includes revisions 

VerDate Sep<11>2014 21:24 Nov 16, 2016 Jkt 241001 PO 00000 Frm 00172 Fmt 4703 Sfmt 4703 E:\FR\FM\17NON1.SGM 17NON1as
ab

al
ia

us
ka

s 
on

 D
S

K
3S

P
T

V
N

1P
R

O
D

 w
ith

 N
O

T
IC

E
S

http://www.sec.gov/rules/sro.shtml
http://www.sec.gov/rules/sro.shtml
http://www.sec.gov/rules/sro.shtml
http://www.sec.gov/rules/sro.shtml
mailto:rule-comments@sec.gov
mailto:rule-comments@sec.gov


81225 Federal Register / Vol. 81, No. 222 / Thursday, November 17, 2016 / Notices 

of OMB-approved information 
collections. 

SSA is soliciting comments on the 
accuracy of the agency’s burden 
estimate; the need for the information; 
its practical utility; ways to enhance its 
quality, utility, and clarity; and ways to 
minimize burden on respondents, 
including the use of automated 
collection techniques or other forms of 
information technology. Mail, email, or 
fax your comments and 
recommendations on the information 
collection(s) to the OMB Desk Officer 
and SSA Reports Clearance Officer at 
the following addresses or fax numbers. 

(OMB) 

Office of Management and Budget, Attn: 
Desk Officer for SSA, Fax: 202–395– 
6974, Email address: OIRA_
Submission@omb.eop.gov 

(SSA) 

Social Security Administration, OLCA, 
Attn: Reports Clearance Director, 3100 
West High Rise, 6401 Security Blvd., 
Baltimore, MD 21235, Fax: 410–966– 
2830, Email address: 
OR.Reports.Clearance@ssa.gov 

Or you may submit your comments 
online through www.regulations.gov, 
referencing Docket ID Number [SSA– 
2016–0059]. 

I. The information collection below is 
pending at SSA. SSA will submit it to 
OMB within 60 days from the date of 
this notice. To be sure we consider your 
comments, we must receive them no 
later than January 17, 2017. Individuals 
can obtain copies of the collection 
instrument by writing to the above 
email address. 

Petition to Obtain Approval of a Fee 
for Representing a Claimant Before the 
Social Security Administration—20 CFR 
404.1720, 404.1725, 416.1520, and 
416.1525—0960–0104. A Social Security 
claimant’s representative, whether an 
attorney or a non-attorney, uses Form 
SSA–1560–U4 to petition SSA for 
authorization to charge and collect a fee. 
A claimant may also use the form to 
agree or disagree with the requested fee 
amount or other information the 
representative provides on the form. 
The SSA official responsible for setting 
the fee uses the information from the 
form to determine a reasonable fee 
amount representatives may charge for 
their services. The respondents are 
attorneys and non-attorneys who 
represent Social Security claimants. 

Type of Request: Revision of an OMB- 
approved information collection. 

Modality of completion Number of 
respondents 

Frequency of 
response 

Average 
burden per 
response 
(minutes) 

Esti-
mated 
total 

annual 
burden 
(hours) 

SSA–1560–U4 .............................................................................................................. 44,365 1 30 22,183 

II. SSA submitted the information 
collections below to OMB for clearance. 
Your comments regarding the 
information collections would be most 
useful if OMB and SSA receive them 30 
days from the date of this publication. 
To be sure we consider your comments, 
we must receive them no later than 
December 19, 2016. Individuals can 
obtain copies of the OMB clearance 

packages by writing to 
OR.Reports.Clearance@ssa.gov. 

1. Request for Corrections of Earnings 
Record—20 CFR 404.820 and 20 CFR 
422.125—0960–0029. Individuals 
alleging inaccurate earnings records in 
SSA’s files use paper Form SSA–7008, 
or a personal interview during which 
SSA employees key their answers into 
our electronic Earnings Modernization 

Item Correction system, to provide the 
information SSA needs to check 
earnings posted, and, as necessary, 
initiate development to resolve any 
inaccuracies. The respondents are 
individuals who request correction of 
earnings posted to their Social Security 
earnings record. 

Type of Request: Revision of an OMB- 
approved information collection. 

Modality of completion Number of 
respondents 

Frequency of 
response 

Average 
burden per 
response 
(minutes) 

Estimated total 
annual burden 

(hours) 

Paper form ....................................................................................................... 37,500 1 10 6,250 
In person or telephone interview ..................................................................... 337,500 1 10 56,250 

Totals ........................................................................................................ 375,000 ........................ ........................ 62,500 

2. Supplemental Security Income 
(SSI)—Quality Review Case Analysis— 
0960–0133. To assess the SSI program 
and ensure the accuracy of its payments, 
SSA conducts legally mandated 
periodic SSI case analysis quality 
reviews. SSA uses Form SSA–8508 to 

conduct these reviews, collecting 
information on operating efficiency, the 
quality of underlying policies, and the 
effect of incorrect payments. SSA also 
uses the data to determine SSI program 
payment accuracy rate, which is a 
performance measure for the agency’s 

service delivery goals. Respondents are 
recipients of SSI payments selected for 
quality reviews. 

Type of Request: Revision of an OMB 
approved information collection. 

Modality of completion Number of 
respondents 

Frequency of 
response 

Average 
burden per 
response 
(minutes) 

Estimated total 
annual burden 

(hours) 

SSA–8508–BK (paper interview) ..................................................................... 225 1 60 225 
SSA–8508–BK (electronic) .............................................................................. 4,275 1 60 4,275 
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Modality of completion Number of 
respondents 

Frequency of 
response 

Average 
burden per 
response 
(minutes) 

Estimated total 
annual burden 

(hours) 

Totals ........................................................................................................ 4,500 ........................ ........................ 4,500 

3. Application for Supplemental 
Security Income—20 CFR 416.305– 
416.335, Subpart C—0960–0444. SSA 
uses Form SSA–8001–BK to determine 
an applicant’s eligibility for SSI, and SSI 
payment amounts. SSA employees also 
collect this information during 

interviews with members of the public 
who wish to file for SSI. SSA uses the 
information for two purposes: (1) To 
formally deny SSI for non-medical 
reasons when information the applicant 
provides results in ineligibility; or (2) to 
establish a disability claim, but defer the 

complete development of non-medical 
issues until SSA approves the disability. 
The respondents are applicants for SSI. 

Type of Request: Revision of an OMB- 
approved information collection. 

Modality of completion Number of 
respondents 

Frequency of 
response 

Average 
burden per 
response 
(minutes) 

Estimated total 
annual burden 

(hours) 

MSSICS/Signature Proxy ................................................................................ 937,207 1 20 312,402 
Non-MSSICS (Paper) ...................................................................................... 1,033 1 20 344 

Totals ........................................................................................................ 938,240 ........................ ........................ 312,746 

4. Employer Reports of Special Wage 
Payments—20 CFR 404.428–404.429— 
0960–0565. SSA collects information on 
the SSA–131 to prevent earnings-related 
overpayments, and to avoid erroneous 
withholding of benefits. SSA field 

offices and program service centers also 
use Form SSA–131 for awards and post- 
entitlement events requiring special 
wage payment verification from 
employers. While we need this 
information to ensure the correct 

payment of benefits, we do not require 
employers to respond. The respondents 
are large and small businesses that make 
special wage payments to retirees. 

Type of Request: Revision of an OMB- 
approved information collection. 

Modality of completion Number of 
respondents 

Frequency of 
response 

Average 
burden per 
response 
(minutes) 

Estimated total 
annual burden 

(hours) 

Paper Version: SSA–131 (without #6) ............................................................. 105,000 1 20 35,000 
Paper Version: SSA–131 (#6 only) ................................................................. 1,050 1 2 35 
Electronic Version: Business Services Online Special Wage Payments ........ 26 1 5 2 

Totals ........................................................................................................ 106,076 ........................ ........................ 35,037 

5. Social Security Benefits 
Application—20 CFR 404.310–404.311; 
404.315–404.322; 404.330–404.333; 
404.601–404.603; and 404.1501– 
404.1512—0960–0618. Title II of the 
Social Security Act provides retirement, 
survivors, and disability benefits to 
members of the public who meet the 
required eligibility criteria and file the 
appropriate application. This collection 
comprises the various application 
methods for each type of benefits. SSA 
uses the information we gather through 
the multiple information collection 
tools in this information collection 
request to determine applicants’ 

eligibility for specific Social Security 
benefits, as well as the amount of the 
benefits. Individuals filing for disability 
benefits can, and in some instances SSA 
may require them to, file applications 
under both Title II, Social Security 
disability benefits, and Title XVI, SSI 
payments. We refer to disability 
applications filed under both titles as 
‘‘concurrent applications.’’ This 
collection comprises the various 
application methods for each type of 
benefits. These methods include the 
following modalities: Paper forms 
(Forms SSA–1, SSA–2, and SSA–16); 
Modernized Claims System (MCS) 

screens for in-person interview 
applications; and Internet-based iClaim 
and iAppointment applications. SSA 
uses the information we collect through 
these modalities to determine: (1) The 
applicants’ eligibility for the above- 
mentioned Social Security benefits, and 
(2) the amount of the benefits. The 
respondents are applicants for 
retirement, survivors, and disability 
benefits under Title II of the Social 
Security Act. 

Type of Request: Revision of an OMB- 
approved information collection. 

FORM SSA–1 

Modality of completion Number of 
respondents 

Frequency of 
Response 

Average 
burden per 
response 
(minutes) 

Estimated total 
annual burden 

(hours) 

MCS/Signature Proxy ...................................................................................... 2,793,597 1 10 465,600 
Paper ............................................................................................................... 115,678 1 11 21,208 

VerDate Sep<11>2014 21:24 Nov 16, 2016 Jkt 241001 PO 00000 Frm 00174 Fmt 4703 Sfmt 4703 E:\FR\FM\17NON1.SGM 17NON1as
ab

al
ia

us
ka

s 
on

 D
S

K
3S

P
T

V
N

1P
R

O
D

 w
ith

 N
O

T
IC

E
S



81227 Federal Register / Vol. 81, No. 222 / Thursday, November 17, 2016 / Notices 

FORM SSA–1—Continued 

Modality of completion Number of 
respondents 

Frequency of 
Response 

Average 
burden per 
response 
(minutes) 

Estimated total 
annual burden 

(hours) 

Medicare-only MCS ......................................................................................... 880,763 1 7 102,756 
Medicare-only Paper ........................................................................................ 9,549 1 7 1,114 

Totals ........................................................................................................ 3,779,587 ........................ ........................ 590,678 

FORM SSA–2 

Modality of completion Number of 
respondents 

Frequency of 
response 

Average 
burden per 
response 
(minutes) 

Estimated total 
annual burden 

(hours) 

MCS/Signature Proxy ...................................................................................... 518,598 1 14 121,006 
Paper ............................................................................................................... 54,661 1 15 13,665 

Totals ........................................................................................................ 573,259 ........................ ........................ 134,671 

FORM SSA–16 

Modality of completion Number of 
respondents 

Frequency of 
response 

Average 
burden per 
response 
(minutes) 

Estimated total 
annual burden 

(hours) 

MCS/Signature Proxy ...................................................................................... 2,483,952 1 19 786,585 
Paper ............................................................................................................... 116,294 1 20 38,765 

Totals ........................................................................................................ 2,600,246 ........................ ........................ 825,350 

ICLAIM SCREENS 

Modality of completion Number of 
respondents 

Frequency of 
response 

Average 
burden per 
response 
(minutes) 

Estimated total 
annual burden 

(hours) 

iClaim 3rd Party ............................................................................................... 345,267 1 15 86,317 
iClaim Applicant after 3rd Party Completion ................................................... 345,267 1 5 28,772 
First Party iClaim—Domestic Applicant ........................................................... 2,956,208 1 15 739,052 
First Party iClaim—Foreign Applicant .............................................................. 11,650 1 3 583 
Medicare-only iClaim ....................................................................................... 723,062 1 10 120,510 

Totals ........................................................................................................ 4,381,454 ........................ ........................ 975,234 

IAPPOINTMENT SCREENS 

Modality of completion Number of 
respondents 

Frequency of 
response 

Average 
burden per 
response 
(minutes) 

Estimated total 
annual burden 

(hours) 

iAppointment .................................................................................................... 20,218 1 10 3,370 

GRAND TOTAL 

Modality of completion Number of 
respondents 

Frequency of 
response 

Average 
burden per 
response 
(minutes) 

Estimated total 
annual burden 

(hours) 

Total ................................................................................................................. 11,374,764 ........................ ........................ 2,529,303 
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Dated: November 11, 2016. 
Naomi R. Sipple, 
Reports Clearance Officer, Social Security 
Administration. 
[FR Doc. 2016–27627 Filed 11–16–16; 8:45 am] 

BILLING CODE 4191–02–P 

DEPARTMENT OF STATE 

[Public Notice: 9794] 

U.S. Advisory Commission on Public 
Diplomacy; Notice of Meeting 

The U.S. Advisory Commission on 
Public Diplomacy will hold a public 
meeting from 10:00a.m. until 11:30a.m., 
Thursday, December 8, 2016 in the 
Russell Senate Office Building, Room 
385 in Washington, DC 20515. 

The meeting will be a discussion on 
the use of public diplomacy tools to 
combat violent extremism and will 
feature a panel of experts. 

This meeting is open to the public, 
Members and staff of Congress, the State 
Department, Defense Department, the 
media, and other governmental and 
non-governmental organizations. To 
attend and make any requests for 
reasonable accommodation, email 
pdcommission@state.gov by 5pm on 
Tuesday, December 6, 2016. Please 
arrive for the meeting by 9:45am to 
allow for a prompt meeting start. 

The United States Advisory 
Commission on Public Diplomacy 
appraises U.S. Government activities 
intended to understand, inform, and 
influence foreign publics. The Advisory 
Commission may conduct studies, 
inquiries, and meetings, as it deems 
necessary. It may assemble and 
disseminate information and issue 
reports and other publications, subject 
to the approval of the Chairperson, in 
consultation with the Executive 
Director. The Advisory Commission 
may undertake foreign travel in pursuit 
of its studies and coordinate, sponsor, or 
oversee projects, studies, events, or 
other activities that it deems desirable 
and necessary in fulfilling its functions. 

The Commission consists of seven 
members appointed by the President, by 
and with the advice and consent of the 
Senate. The members of the 
Commission shall represent the public 
interest and shall be selected from a 
cross section of educational, 
communications, cultural, scientific, 
technical, public service, labor, 
business, and professional backgrounds. 
Not more than four members shall be 
from any one political party. The 
President designates a member to chair 
the Commission. 

The current members of the 
Commission are: Mr. Sim Farar of 

California, Chairman; Mr. William Hybl 
of Colorado, Vice Chairman; 
Ambassador Lyndon Olson of Texas, 
Vice Chairman; Ambassador Penne 
Korth-Peacock of Texas; Anne Terman 
Wedner of Illinois; and Ms. Georgette 
Mosbacher of New York. One seat on 
the Commission is currently vacant. 

The following individuals have been 
nominated to the Commission but await 
Senate confirmation as of this writing: 
Douglas Wilson of Delaware and Markos 
Kounalakis of California. 

To request further information about 
the meeting or the U.S. Advisory 
Commission on Public Diplomacy, you 
may contact its Senior Advisor, Chris 
Hensman, at HensmanCD@state.gov. 

Dated: November 1, 2016. 
Martha Estell, 
Senior Advisor, Department of State. 
[FR Doc. 2016–27664 Filed 11–16–16; 8:45 am] 

BILLING CODE 4710–05–P 

DEPARTMENT OF STATE 

[Public Notice: 9793] 

Culturally Significant Objects Imported 
for Exhibition Determinations: 
‘‘Bouchardon: Royal Artist of the 
Enlightenment’’ Exhibition 

Notice is hereby given of the 
following determinations: Pursuant to 
the authority vested in me by the Act of 
October 19, 1965 (79 Stat. 985; 22 U.S.C. 
2459), E.O. 12047 of March 27, 1978, the 
Foreign Affairs Reform and 
Restructuring Act of 1998 (112 Stat. 
2681, et seq.; 22 U.S.C. 6501 note, et 
seq.), Delegation of Authority No. 234 of 
October 1, 1999, Delegation of Authority 
No. 236–3 of August 28, 2000 (and, as 
appropriate, Delegation of Authority No. 
257 of April 15, 2003), I hereby 
determine that the objects to be 
included in the exhibition 
‘‘Bouchardon: Royal Artist of the 
Enlightenment,’’ imported from abroad 
for temporary exhibition within the 
United States, are of cultural 
significance. The objects are imported 
pursuant to loan agreements with the 
foreign owners or custodians. I also 
determine that the exhibition or display 
of the exhibit objects at the J. Paul Getty 
Museum at the Getty Center, Los 
Angeles, California, from on or about 
January 10, 2017, until on or about April 
2, 2017, and at possible additional 
exhibitions or venues yet to be 
determined, is in the national interest. 
I have ordered that Public Notice of 
these Determinations be published in 
the Federal Register. 

For further information, including a 
list of the imported objects, contact the 

Office of Public Diplomacy and Public 
Affairs in the Office of the Legal 
Adviser, U.S. Department of State 
(telephone: 202–632–6471; email: 
section2459@state.gov). The mailing 
address is U.S. Department of State, 
L/PD, SA–5, Suite 5H03, Washington, 
DC 20522–0505. 

Dated: November 7, 2016. 
Evan Ryan, 
Assistant Secretary, Bureau of Educational 
and Cultural Affairs, Department of State. 
[FR Doc. 2016–27662 Filed 11–16–16; 8:45 am] 

BILLING CODE 4710–05–P 

TENNESSEE VALLEY AUTHORITY 

Agency Information Collection 
Activities: Proposed Collection; 
Comment Request 

AGENCY: Tennessee Valley Authority. 
ACTION: 30-Day Notice of submission of 
information collection approval and 
request for comments. 

SUMMARY: This is a renewal request for 
approval of Employment Application 
(OMB No. 3316–0063). The information 
collection described below will be 
submitted to the Office of Management 
and Budget (OMB) at oira_submission@
omb.eop.gov, for review, as required by 
the Paperwork Reduction Act of 1995. 
The Tennessee Valley Authority is 
soliciting public comments on this 
proposed collection. 
ADDRESSES: Requests for information, 
including copies of the information 
collection proposed and supporting 
documentation, should be directed to 
the Senior Privacy Program Manager: 
Christopher A. Marsalis, Tennessee 
Valley Authority, 400 W. Summit Hill 
Dr. (WT 5D), Knoxville, Tennessee 
37902–1401; telephone (865) 632–2467 
or by email at camarsalis@tva.gov; or to 
Joy L. Lloyd, Tennessee Valley 
Authority, 400 W. Summit Hill Dr. (WT 
5A), Knoxville, Tennessee 37902–1401; 
telephone (865) 632–8370 or by email at 
jllloyd@tva.gov; or to the Agency 
Clearance Officer: Philip D. Propes, 
Tennessee Valley Authority, 1101 
Market Street (MP 2C), Chattanooga, 
Tennessee 37402–2801; telephone (423) 
751–8593 or email at pdpropes@tva.gov. 
DATES: Comments should be sent to the 
Agency Clearance Officer and the OMB 
Office of Information & Regulatory 
Affairs, Attention: Desk Officer for 
Tennessee Valley Authority, 
Washington, DC 20503, or email: oira_
submission@omb.eop.gov, no later than 
December 19, 2016. 
SUPPLEMENTARY INFORMATION: 

Type of Request: Reauthorization. 
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Title of Information Collection: 
Employment Application. 

Frequency of Use: On Occasion. 
Type of Affected Public: Individuals. 
Small Businesses or Organizations 

Affected: No. 
Federal Budget Functional Category 

Code: 999. 
Estimated Number of Annual 

Responses: 50,102. 
Estimated Total Annual Burden 

Hours: 45,913. 
Estimated Average Burden Hours per 

Response: .92. 
Need For and Use of Information: 

Applications for employment are 
needed to collect information on 
qualifications, suitability for 
employment, and eligibility for 
veteran’s preference. The information is 
used to make comparative appraisals 
and to assist in selections. The affected 
public consists of individuals who 
apply for TVA employment. 

Philip D. Propes, 
Director, Enterprise Information Security and 
Policy. 
[FR Doc. 2016–27653 Filed 11–16–16; 8:45 am] 

BILLING CODE 8120–08–P 

DEPARTMENT OF TRANSPORTATION 

Federal Aviation Administration 

[Summary Notice No. PE–2016–110] 

Petition for Exemption; Summary of 
Petition Received; Northrop Grumman 
Corporation 

AGENCY: Federal Aviation 
Administration (FAA), DOT. 
ACTION: Notice of petition for exemption 
received. 

SUMMARY: This notice contains a 
summary of a petition seeking relief 
from specified requirements of Title 14, 
Code of Federal Regulations (14 CFR). 
The purpose of this notice is to improve 
the public’s awareness of, and 
participation in, this aspect of the FAA’s 
regulatory activities. Neither publication 
of this notice nor the inclusion or 
omission of information in the summary 
is intended to affect the legal status of 
the petition or its final disposition. 
DATES: Comments on this petition must 
identify the petition docket number 
involved and must be received on or 
before December 7, 2016. 
ADDRESSES: You may send comments 
identified by docket number FAA– 
2016–9132 using any of the following 
methods: 

• Government-wide rulemaking Web 
site: Go to http://www.regulations.gov 
and follow the instructions for sending 
your comments digitally. 

• Mail: Send comments to the Docket 
Management Facility; U.S. Department 
of Transportation, 1200 New Jersey 
Avenue SE., West Building Ground 
Floor, Room W12–140, Washington, DC 
20590. 

• Fax: Fax comments to the Docket 
Management Facility at 202–493–2251. 

• Hand Delivery: Bring comments to 
the Docket Management Facility in 
Room W12–140 of the West Building 
Ground Floor at 1200 New Jersey 
Avenue SE., Washington, DC, between 9 
a.m. and 5 p.m., Monday through 
Friday, except Federal holidays. 

Privacy: We will post all comments 
we receive, without change, to http://
www.regulations.gov, including any 
personal information you provide. 
Using the search function of our docket 
Web site, anyone can find and read the 
comments received into any of our 
dockets, including the name of the 
individual sending the comment (or 
signing the comment for an association, 
business, labor union, etc.). You may 
review the DOT’s complete Privacy Act 
Statement in the Federal Register 
published on April 11, 2000 (65 FR 
19477–78). 

Docket: To read background 
documents or comments received, go to 
http://www.regulations.gov at any time 
or to the Docket Management Facility in 
Room W12–140 of the West Building 
Ground Floor at 1200 New Jersey 
Avenue SE., Washington, DC, between 9 
a.m. and 5 p.m., Monday through 
Friday, except Federal holidays. 
FOR FURTHER INFORMATION CONTACT: 
Alphonso Pendergrass, ARM–207, 
Federal Aviation Administration, 800 
Independence Avenue SW., Washington 
DC, 20591, email 
Alphonso.Pendergrass@faa.gov, phone 
(202) 267–4713. 

This notice is published pursuant to 
14 CFR 11.85. 

Issued in Washington, DC, on November 8, 
2016. 
Lirio Liu, 
Director, Office of Rulemaking. 

Petition for Exemption 

Docket No.: FAA–2016–9132. 
Petitioner: Northrop Grumman 

Corporation. 
Section of 14 CFR Affected: 

§§ 43.1(b),(1), and Appendix B to part 
43(a),(1),(2) and (3). 

Description of Relief Sought: The 
petitioner is seeking relief to allow 
Northrop Grumman Corporation 
exemption from the requirements of 
using the FAA, Major Repair and 
Alteration Form 337, when recording 
Major Repairs and Minor Alliterations 
to aircraft designated as experimental 

but previously issued a different type 
of airworthiness certificate for that 
aircraft. 

[FR Doc. 2016–27679 Filed 11–16–16; 8:45 am] 

BILLING CODE 4910–13–P 

DEPARTMENT OF TRANSPORTATION 

Federal Aviation Administration 

[Summary Notice No. PE–2016–106] 

Petition for Exemption; Summary of 
Petition Received, Airbus SAS 

AGENCY: Federal Aviation 
Administration (FAA), DOT. 
ACTION: Notice of petition for exemption 
received. 

SUMMARY: This notice contains a 
summary of a petition seeking relief 
from specified requirements of Title 14, 
Code of Federal Regulations (14 CFR). 
The purpose of this notice is to improve 
the public’s awareness of, and 
participation in, this aspect of the FAA’s 
regulatory activities. Neither publication 
of this notice nor the inclusion or 
omission of information in the summary 
is intended to affect the legal status of 
the petition or its final disposition. 
DATES: Comments on this petition must 
identify the petition docket number 
involved and must be received on or 
before December 7, 2016. 
ADDRESSES: You may send comments 
identified by docket number FAA– 
2016–9122 using any of the following 
methods: 

• Government-wide rulemaking Web 
site: Go to http://www.regulations.gov 
and follow the instructions for sending 
your comments digitally. 

• Mail: Send comments to the Docket 
Management Facility; U.S. Department 
of Transportation, 1200 New Jersey 
Avenue SE., West Building Ground 
Floor, Room W12–140, Washington, DC 
20590. 

• Fax: Fax comments to the Docket 
Management Facility at 202–493–2251. 

• Hand Delivery: Bring comments to 
the Docket Management Facility in 
Room W12–140 of the West Building 
Ground Floor at 1200 New Jersey 
Avenue SE., Washington, DC, between 9 
a.m. and 5 p.m., Monday through 
Friday, except Federal holidays. 

Privacy: We will post all comments 
we receive, without change, to http://
www.regulations.gov, including any 
personal information you provide. 
Using the search function of our docket 
Web site, anyone can find and read the 
comments received into any of our 
dockets, including the name of the 
individual sending the comment (or 
signing the comment for an association, 
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business, labor union, etc.). You may 
review the DOT’s complete Privacy Act 
Statement in the Federal Register 
published on April 11, 2000 (65 FR 
19477–78). 

Docket: To read background 
documents or comments received, go to 
http://www.regulations.gov at any time 
or to the Docket Management Facility in 
Room W12–140 of the West Building 
Ground Floor at 1200 New Jersey 
Avenue SE., Washington, DC, between 9 
a.m. and 5 p.m., Monday through 
Friday, except Federal holidays. 
FOR FURTHER INFORMATION CONTACT: 
Lynette Mitterer, ANM–113, Federal 
Aviation Administration, 1601 Lind 
Avenue SW., Renton, WA 98057–3356, 
email Lynette.Mitterer@faa.gov, phone 
(425) 227–1047. 

This notice is published pursuant to 
14 CFR 11.85. 

Issued in Washington, DC, on October 6, 
2016. 
Lirio Liu, 
Director, Office of Rulemaking. 

Petition for Exemption 

Docket No.: FAA–2016–9122. 
Petitioner: Airbus SAS. 
Section of 14 CFR Affected: §§ 25.901(c) 

and 25.981(a)(3). 
Description of Relief Sought: Petitioner 

seeks an exemption from the 
requirements of 14 CFR 25.901(c) 
Amendment 25–126 and 25.981(a)(3) 
Amendment 25–125 to allow planned 
type design changes to the center 
wing tank Fuel Quantity Indication 
System (FQIS) fuselage wiring 
installation on Model A300–600 and 
A310 airplanes. 

[FR Doc. 2016–27682 Filed 11–16–16; 8:45 am] 

BILLING CODE 4910–13–P 

DEPARTMENT OF TRANSPORTATION 

Federal Aviation Administration 

[Summary Notice No. 2016–99] 

Petition for Exemption; Summary of 
Petition Received; Page, Andrew K. 

AGENCY: Federal Aviation 
Administration (FAA), DOT. 
ACTION: Notice. 

SUMMARY: This notice contains a 
summary of a petition seeking relief 
from specified requirements of Title 14 
of the Code of Federal Regulations. The 
purpose of this notice is to improve the 
public’s awareness of, and participation 
in, the FAA’s exemption process. 
Neither publication of this notice nor 
the inclusion or omission of information 
in the summary is intended to affect the 

legal status of the petition or its final 
disposition. 

DATES: Comments on this petition must 
identify the petition docket number and 
must be received on or before December 
7, 2016. 
ADDRESSES: Send comments identified 
by docket number FAA–2016–8912 
using any of the following methods: 

• Federal eRulemaking Portal: Go to 
http://www.regulations.gov and follow 
the online instructions for sending your 
comments electronically. 

• Mail: Send comments to Docket 
Operations, M–30; U.S. Department of 
Transportation (DOT), 1200 New Jersey 
Avenue SE., Room W12–140, West 
Building Ground Floor, Washington, DC 
20590–0001. 

• Hand Delivery or Courier: Take 
comments to Docket Operations in 
Room W12–140 of the West Building 
Ground Floor at 1200 New Jersey 
Avenue SE., Washington, DC, between 9 
a.m. and 5 p.m., Monday through 
Friday, except Federal holidays. 

• Fax: Fax comments to Docket 
Operations at 202–493–2251. 

Privacy: In accordance with 5 U.S.C. 
553(c), DOT solicits comments from the 
public to better inform its rulemaking 
process. DOT posts these comments, 
without edit, including any personal 
information the commenter provides, to 
http://www.regulations.gov, as 
described in the system of records 
notice (DOT/ALL–14 FDMS), which can 
be reviewed at http://www.dot.gov/ 
privacy. 

Docket: Background documents or 
comments received may be read at 
http://www.regulations.gov at any time. 
Follow the online instructions for 
accessing the docket or go to the Docket 
Operations in Room W12–140 of the 
West Building Ground Floor at 1200 
New Jersey Avenue SE., Washington, 
DC, between 9 a.m. and 5 p.m., Monday 
through Friday, except Federal holidays. 
FOR FURTHER INFORMATION CONTACT: For 
technical questions concerning this 
action, contact Nia Daniels, (202) 267– 
7626, 800 Independence Avenue SW., 
Washington, DC 20591. 

This notice is published pursuant to 
14 CFR 11.85. 

Issued in Washington, DC, on November 1, 
2016. 
Dale Bouffiou, 
Director, Office of Rulemaking. 

Petition for Exemption 
Docket No.: FAA–2016–8912. 
Petitioner: Page, Andrew K. 
Section of 14 CFR Affected: 

121.436(a)(3). 
Description of Relief Sought: Mr. 

Andrew K. Page seeks an exemption 

from 121.436(a)(3) to allow use of his 
pilot in command (PIC) experience 
with foreign air carriers to fulfill the 
1,000 hours as second in command 
under part 121 operations 
requirement. If not granted the full 
exemption, Mr. Page seeks a condition 
that would allow him to operate as a 
PIC under part 121 only outside of 
U.S. airspace. 

[FR Doc. 2016–27678 Filed 11–16–16; 8:45 am] 

BILLING CODE 4910–13–P 

DEPARTMENT OF TRANSPORTATION 

Federal Motor Carrier Safety 
Administration 

[Docket No. FMCSA–1999–6480; FMCSA– 
2000–7006; FMCSA–2000–7165; FMCSA– 
2002–12294; FMCSA–2002–13411; FMCSA– 
2004–17195; FMCSA–2006–24015; FMCSA– 
2006–24783; FMCSA–2007–0017; FMCSA– 
2008–0021; FMCSA–2008–0106; FMCSA– 
2008–0174; FMCSA–2008–0231; FMCSA– 
2009–0206; FMCSA–2010–0082; FMCSA– 
2010–0114; FMCSA–2011–0142; FMCSA– 
2011–0276; FMCSA–2011–0299; FMCSA– 
2012–0104; FMCSA–2012–0161; FMCSA– 
2012–0214; FMCSA–2013–0027; FMCSA– 
2013–0166; FMCSA–2013–0168; FMCSA– 
2013–0170; FMCSA–2014–0002; FMCSA– 
2014–0003; FMCSA–2014–0005; FMCSA– 
2014–0006; FMCSA–2014–0007; FMCSA– 
2014–0008; FMCSA–2014–0010] 

Qualification of Drivers; Exemption 
Applications; Vision 

AGENCY: Federal Motor Carrier Safety 
Administration (FMCSA), DOT. 
ACTION: Notice of renewal of 
exemptions; request for comments. 

SUMMARY: FMCSA announces its 
decision to renew the exemptions from 
the vision requirement in the Federal 
Motor Carrier Safety Regulations for 79 
individuals. FMCSA has statutory 
authority to exempt individuals from 
the vision requirement if the 
exemptions granted will not 
compromise safety. The Agency has 
concluded that granting these 
exemption renewals will provide a level 
of safety that is equivalent to or greater 
than the level of safety maintained 
without the exemptions for these 
commercial motor vehicle (CMV) 
drivers. 
DATES: Each group of renewed 
exemptions are effective from the dates 
stated in the discussions below. 
Comments must be received on or 
before December 19, 2016. 
ADDRESSES: You may submit comments 
bearing the Federal Docket Management 
System (FDMS) numbers: [Docket No. 
FMCSA–1999–6480; FMCSA–2000– 
7006; FMCSA–2000–7165; FMCSA– 
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2002–12294; FMCSA–2002–13411; 
FMCSA–2004–17195; FMCSA–2006– 
24015; FMCSA–2006–24783; FMCSA– 
2007–0017; FMCSA–2008–0021; 
FMCSA–2008–0106; FMCSA–2008– 
0174; FMCSA–2008–0231; FMCSA– 
2009–0206; FMCSA–2010–0082; 
FMCSA–2010–0114; FMCSA–2011– 
0142; FMCSA–2011–0276; FMCSA– 
2011–0299; FMCSA–2012–0104; 
FMCSA–2012–0161; FMCSA–2012– 
0214; FMCSA–2013–0027; FMCSA– 
2013–0166; FMCSA–2013–0168; 
FMCSA–2013–0170; FMCSA–2014– 
0002; FMCSA–2014–0003; FMCSA– 
2014–0005; FMCSA–2014–0006; 
FMCSA–2014–0007; FMCSA–2014– 
0008; FMCSA–2014–0010], using any of 
the following methods: 

• Federal eRulemaking Portal: Go to 
http://www.regulations.gov. Follow the 
on-line instructions for submitting 
comments. 

• Mail: Docket Management Facility; 
U.S. Department of Transportation, 1200 
New Jersey Avenue SE., West Building 
Ground Floor, Room W12–140, 
Washington, DC 20590–0001. 

• Hand Delivery or Courier: West 
Building Ground Floor, Room W12–140, 
1200 New Jersey Avenue SE., 
Washington, DC, between 9 a.m. and 5 
p.m., Monday through Friday, except 
Federal Holidays. 

• Fax: 1–202–493–2251. 
Instructions: Each submission must 

include the Agency name and the 
docket number for this notice. Note that 
DOT posts all comments received 
without change to http://
www.regulations.gov, including any 
personal information included in a 
comment. Please see the Privacy Act 
heading below. 

Docket: For access to the docket to 
read background documents or 
comments, go to http://
www.regulations.gov at any time or 
Room W12–140 on the ground level of 
the West Building, 1200 New Jersey 
Avenue SE., Washington, DC, between 9 
a.m. and 5 p.m., Monday through 
Friday, except Federal holidays. The 
Federal Docket Management System 
(FDMS) is available 24 hours each day, 
365 days each year. If you want 
acknowledgment that we received your 
comments, please include a self- 
addressed, stamped envelope or 
postcard or print the acknowledgement 
page that appears after submitting 
comments on-line. 

Privacy Act: Anyone may search the 
electronic form of all comments 
received into any of our dockets by the 
name of the individual submitting the 
comment (or of the person signing the 
comment, if submitted on behalf of an 
association, business, labor union, etc.). 

You may review DOT’s Privacy Act 
Statement for the Federal Docket 
Management System (FDMS) published 
in the Federal Register on January 17, 
2008 (73 FR 3316). 
FOR FURTHER INFORMATION CONTACT: Ms. 
Christine A. Hydock, Chief, Medical 
Programs Division, Medical Programs 
Division, 202–366–4001, 
fmcsamedical@dot.gov, FMCSA, 
Department of Transportation, 1200 
New Jersey Avenue SE., Room W64– 
224, Washington, DC 20590–0001. 
Office hours are from 8:30 a.m. to 5 p.m. 
Monday through Friday, except Federal 
holidays. 
SUPPLEMENTARY INFORMATION: 

Background 

Under 49 U.S.C. 31136(e) and 31315, 
FMCSA may renew an exemption from 
the vision requirements in 49 CFR 
391.41(b)(10), which applies to drivers 
of CMVs in interstate commerce, for a 
two-year period if it finds ‘‘such 
exemption would likely achieve a level 
of safety that is equivalent to or greater 
than the level that would be achieved 
absent such exemption.’’ The 
procedures for requesting an exemption 
(including renewals) are set out in 49 
CFR part 381. 

Exemption Decision 

This notice addresses 79 individuals 
who have requested renewal of their 
exemptions in accordance with FMCSA 
procedures. FMCSA has evaluated these 
79 applications for renewal on their 
merits and decided to extend each 
exemption for a renewable two-year 
period. Each individual is identified 
according to the renewal date. 

The exemptions are extended subject 
to the following conditions: (1) That 
each individual has a physical 
examination every year (a) by an 
ophthalmologist or optometrist who 
attests that the vision in the better eye 
continues to meet the requirements in 
49 CFR 391.41(b)(10), and (b) by a 
medical examiner who attests that the 
individual is otherwise physically 
qualified under 49 CFR 391.41; (2) that 
each individual provides a copy of the 
ophthalmologist’s or optometrist’s 
report to the medical examiner at the 
time of the annual medical examination; 
and (3) that each individual provide a 
copy of the annual medical certification 
to the employer for retention in the 
driver’s qualification file and retains a 
copy of the certification on his/her 
person while driving for presentation to 
a duly authorized Federal, State, or local 
enforcement official. Each exemption 
will be valid for two years unless 
rescinded earlier by FMCSA. The 

exemption will be rescinded if: (1) The 
person fails to comply with the terms 
and conditions of the exemption; (2) the 
exemption has resulted in a lower level 
of safety than was maintained before it 
was granted; or (3) continuation of the 
exemption would not be consistent with 
the goals and objectives of 49 U.S.C. 
31136(e) and 31315. 

Basis for Renewing Exemptions 
Under 49 U.S.C. 31315(b)(1), an 

exemption may be granted for no longer 
than two years from its approval date 
and may be renewed upon application 
for additional two year periods. The 
following group(s) of drivers will 
receive renewed exemptions effective in 
the month of September and are 
discussed below. 

As of September 9, 2016, and in 
accordance with 49 U.S.C. 31136(e) and 
31315, the following 41 individuals 
have satisfied the conditions for 
obtaining a renewed exemption from the 
vision requirements (64 FR 68195; 65 
FR 20251; 67 FR 38311; 67 FR 46016; 
67 FR 57267; 67 FR 76439; 68 FR 10298; 
69 FR 17263; 69 FR 26921; 69 FR 31447; 
69 FR 51346; 70 FR 44946; 71 FR 14566; 
71 FR 16410; 71 FR 27033; 71 FR 30227; 
71 FR 32184; 71 FR 41311; 71 FR 50970; 
72 FR 67340; 73 FR 1395; 73 FR 15567; 
73 FR 15568; 73 FR 27014; 73 FR 27015; 
73 FR 27017; 73 FR 28186; 73 FR 35197; 
73 FR 35199; 73 FR 36955; 73 FR 38499; 
73 FR 42403; 73 FR 48270; 73 FR 48273; 
73 FR 48275; 74 FR 43217; 74 FR 57551; 
75 FR 19674; 75 FR 25917; 75 FR 25919; 
75 FR 27623; 75 FR 27624; 75 FR 34212; 
75 FR 36779; 75 FR 38602; 75 FR 39729; 
75 FR 44051; 75 FR 47888; 75 FR 50799; 
76 FR 49528; 76 FR 61143; 76 FR 66123; 
76 FR 67248; 76 FR 73769; 76 FR 79761; 
77 FR 3547; 77 FR 23797; 77 FR 27847; 
77 FR 36338; 77 FR 38384; 77 FR 38386; 
77 FR 40945; 77 FR 40946; 77 FR 41879; 
77 FR 46153; 77 FR 48590; 77 FR 52391; 
78 FR 24798; 78 FR 46407; 78 FR 62935; 
78 FR 63302; 78 FR 67454; 78 FR 67460; 
78 FR 76395; 78 FR 76705; 78 FR 77780; 
78 FR 77782; 79 FR 4803; 79 FR 10606; 
79 FR 14331; 79 FR 14571; 79 FR 22003; 
79 FR 23797; 79 FR 79 27681; 79 FR 
28588; 79 FR 29495; 79 FR 35212; 79 FR 
35218; 79 FR 35220; 79 FR 37842; 79 FR 
38649; 79 FR 38659; 79 FR 41735; 79 FR 
41737; 79 FR 45868; 79 FR 46153; 79 FR 
47175; 79 FR 53514; 79 FR 56102): 

Don R. Alexander (OR), Paul J. 
Bannon (DE), Frank R. Berritto (NY), 
Timothy W. Bickford (ME), Christopher 
D. Bolomey (ME), Thomas J. Bommer 
(ND), Tracy L. Bowers (IA), Tracy L. 
Butcher (VA), Clare H. Buxton (MI), 
Thomas L. Corey (IN), Layne C. 
Coscorrosa (WA), James H. Facemyre 
(WV), Anton Filic (TX), Raleigh K. 
Franklin (UT), Michael Giagnacova 
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(PA), Brian C. Hagen (IL), Jeffrey M. Hall 
(AL), George M. Hapchuk (PA), Clarence 
K. Hill (NC), Michael J. Hoffarth (WA), 
Brandon S. Langston (WY), Ronnie R. 
Lockamy (NC), Michael G. Martin (CT), 
Bobby L. Mashburn (GA), Shane N. 
Maul (IN), Larry McCoy, Sr. (OH), 
Jeremy L. Miller (OR), Aaron L. Paustian 
(IA), Daniel S. Rebstad (FL), Kenneth R. 
Riener (MT), Terry L. Rubendall (PA), 
Benjamin R. Sauder (PA), James C. 
Sharp (PA), Robert F. Skinner, Jr. (NY), 
Robert Smiley (NM), Wolfgang V. Spekis 
(MD), Leon F. Stephens (CO), Patrick D. 
Talley (SC), George R. Tieskoetter (IA), 
Bert M. Valiante (CT), James W. Van 
Ryswyk (IA). 

The drivers were included in one of 
the following dockets: Docket Nos. 
FMCSA–1999–6480; FMCSA–2002– 
12294; FMCSA–2002–13411; FMCSA– 
2004–17195; FMCSA–2006–24015; 
FMCSA–2006–24783; FMCSA–2007– 
0017; FMCSA–2008–0021; FMCSA– 
2008–0106; FMCSA–2008–0174; 
FMCSA–2009–0206; FMCSA–2010– 
0082; FMCSA–2010–0114; FMCSA– 
2011–0142; FMCSA–2011–0276; 
FMCSA–2011–0299; FMCSA–2012– 
0104; FMCSA–2012–0161; FMCSA– 
2013–0027; FMCSA–2013–0166; 
FMCSA–2013–0168; FMCSA–2013– 
0170; FMCSA–2014–0002; FMCSA– 
2014–0003; FMCSA–2014–0005; 
FMCSA–2014–0006; FMCSA–2014– 
0007; FMCSA–2014–0008. Their 
exemptions are effective as of 
September 9, 2016 and will expire on 
September 9, 2018. 

As of September 21, 2016, and in 
accordance with 49 U.S.C. 31136(e) and 
31315, the following 17 individuals 
have satisfied the conditions for 
obtaining a renewed exemption from the 
vision requirements (65 FR 20245; 65 
FR 33406; 65 FR 57230; 65 FR 57234; 
67 FR 46016; 67 FR 57266; 67 FR 57267; 
69 FR 51346; 69 FR 52741; 71 FR 32185; 
71 FR 41311; 71 FR 50970; 71 FR 53489; 
73 FR 42403; 73 FR 48270; 73 FR 51336; 
75 FR 34210; 75 FR 47888; 75 FR 50799; 
75 FR 52062; 77 FR 40945; 77 FR 52389; 
79 FR 46300): 

Jack D. Clodfelter (NC), Tommy J. 
Cross, Jr. (TN), Daniel K. Davis, III (MA), 
Richard L. Derick (NH), Joseph A. 
Dunlap (OH), James F. Gereau (WI), 
Esteban G. Gonzalez (TX), Reginald I. 
Hall (TX), George R. House (MO), Alfred 
C. Jewell, Jr. (WY), John C. Lewis (SC), 
Lewis V. McNeice (TX), Kevin J. 
O’Donnell (IL), Gregory M. Preves (GA), 
Daniel Salinas (OR), Lee R. Sidwell 
(OH), Jeffrey D. Wilson (CO). 

The drivers were included in one of 
the following dockets: Docket No. 
FMCSA–2000–7006; FMCSA–2000– 
7165; FMCSA–2002–12294; FMCSA– 
2006–24783; FMCSA–2010–0114. Their 

exemptions are effective as of 
September 21, 2016 and will expire on 
September 21, 2018. 

As of September 23, 2016, and in 
accordance with 49 U.S.C. 31136(e) and 
31315, the following 5 individuals have 
satisfied the conditions for obtaining a 
renewed exemption from the vision 
requirements (73 FR 46973; 73 FR 
54888; 75 FR 52063; 77 FR 52388; 79 FR 
52388): 

Terrence L. Benning (WI), Larry D. 
Curry (GA), Kelly M. Greene (FL), Garry 
R. Lomen (WA), Thomas P. Shank (NY). 

The drivers were included on the 
following docket: Docket No. FMCSA– 
2008–0231. Their exemptions are 
effective as of September 23, 2016 and 
will expire on September 23, 2018. 

As of September 26, 2016, and in 
accordance with 49 U.S.C. 31136(e) and 
31315, the following 6 individuals have 
satisfied the conditions for obtaining a 
renewed exemption from the vision 
requirements (77 FR 46793; 77 FR 
59245): 

Bryan Brockus (ID), Michael T. 
Dekorte (MI), Erric L. Gomersall (WI), 
Larry Johnsonbaugh, Jr. (PA), John 
Middleton (OH), John C. Steedley (GA). 

The drivers were included on the 
following docket: Docket No. FMCSA– 
2012–0214. Their exemptions are 
effective as of September 26, 2016 and 
will expire on September 26, 2018. 

As of September 30, 2016, and in 
accordance with 49 U.S.C. 31136(e) and 
31315, the following 10 individuals 
have satisfied the conditions for 
obtaining a renewed exemption from the 
vision requirements (63 FR 66227; 64 
FR 16520; 71 FR 14567; 71 FR 30228; 
73 FR 28187; 73 FR 35195; 73 FR 35196; 
73 FR 35197; 73 FR 35198; 73 FR 35199; 
73 FR 35200; 73 FR 35201; 73 FR 38497; 
38498; 73 FR 38499; 73 FR 48273; 73 FR 
48275; 74 FR 37299; 74 FR 48344; 75 FR 
25919; 75 FR 39729; 75 FR 44051; 77 FR 
40946; 77 FR 46153; 79 FR 46153): 

Ronald A. Bolyard (WV), David A. 
Coburn, Sr. (VT), Ronald Holshouser 
(MO), Kelly R. Knopf, Sr. (SC), Edward 
J. Kosior (NY), Frazier A. Luckerson 
(GA), Ross A. Miceli II (PA), Donald L. 
Minney (OH), Philip L. Neff (PA), Loran 
J. Weiler (IA). 

The drivers were included on the 
following docket: Docket No. FMCSA– 
2014–0010. Their exemptions are 
effective as of September 30, 2016 and 
will expire on September 30, 2018. 

Each of the 79 applicants listed in the 
groups above has requested renewal of 
the exemption and has submitted 
evidence showing that the vision in the 
better eye continues to meet the 
requirement specified at 49 CFR 
391.41(b)(10) and that the vision 
impairment is stable. In addition, a 

review of each record of safety while 
driving with the respective vision 
deficiencies over the past two years 
indicates each applicant continues to 
meet the vision exemption 
requirements. 

These factors provide an adequate 
basis for predicting each driver’s ability 
to continue to drive safely in interstate 
commerce. Therefore, FMCSA 
concludes that extending the exemption 
for each renewal applicant for a period 
of two years is likely to achieve a level 
of safety equal to that existing without 
the exemption. 

Request for Comments 

FMCSA will review comments 
received at any time concerning a 
particular driver’s safety record and 
determine if the continuation of the 
exemption is consistent with the 
requirements at 49 U.S.C. 31136(e) and 
31315. However, FMCSA requests that 
interested parties with specific data 
concerning the safety records of these 
drivers submit comments by December 
19, 2016. 

FMCSA believes that the 
requirements for a renewal of an 
exemption under 49 U.S.C. 31136(e) and 
31315 can be satisfied by initially 
granting the renewal and then 
requesting and evaluating, if needed, 
subsequent comments submitted by 
interested parties. As indicated above, 
the Agency previously published 
notices of final disposition announcing 
its decision to exempt these 79 
individuals from the vision requirement 
in 49 CFR 391.41(b)(10). The final 
decision to grant an exemption to each 
of these individuals was made on the 
merits of each case and made only after 
careful consideration of the comments 
received to its notices of applications. 
The notices of applications stated in 
detail the qualifications, experience, 
and medical condition of each applicant 
for an exemption from the vision 
requirements. That information is 
available by consulting the above cited 
Federal Register publications. 

Interested parties or organizations 
possessing information that would 
otherwise show that any, or all, of these 
drivers are not currently achieving the 
statutory level of safety should 
immediately notify FMCSA. The 
Agency will evaluate any adverse 
evidence submitted and, if safety is 
being compromised or if continuation of 
the exemption would not be consistent 
with the goals and objectives of 49 
U.S.C. 31136(e) and 31315, FMCSA will 
take immediate steps to revoke the 
exemption of a driver. 
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Submitting Comments 

You may submit your comments and 
material online or by fax, mail, or hand 
delivery, but please use only one of 
these means. FMCSA recommends that 
you include your name and a mailing 
address, an email address, or a phone 
number in the body of your document 
so that FMCSA can contact you if there 
are questions regarding your 
submission. 

To submit your comment online, go to 
http://www.regulations.gov and in the 
search box insert the docket numbers 
FMCSA–1999–6480; FMCSA–2000– 
7006; FMCSA–2000–7165; FMCSA– 
2002–12294; FMCSA–2002–13411; 
FMCSA–2004–17195; FMCSA–2006– 
24015; FMCSA–2006–24783; FMCSA– 
2007–0017; FMCSA–2008–0021; 
FMCSA–2008–0106; FMCSA–2008– 
0174; FMCSA–2008–0231; FMCSA– 
2009–0206; FMCSA–2010–0082; 
FMCSA–2010–0114; FMCSA–2011– 
0142; FMCSA–2011–0276; FMCSA– 
2011–0299; FMCSA–2012–0104; 
FMCSA–2012–0161; FMCSA–2012– 
0214; FMCSA–2013–0027; FMCSA– 
2013–0166; FMCSA–2013–0168; 
FMCSA–2013–0170; FMCSA–2014– 
0002; FMCSA–2014–0003; FMCSA– 
2014–0005; FMCSA–2014–0006; 
FMCSA–2014–0007; FMCSA–2014– 
0008; FMCSA–2014–0010 and click the 
search button. When the new screen 
appears, click on the blue ‘‘Comment 
Now!’’ button on the right hand side of 
the page. On the new page, enter 
information required including the 
specific section of this document to 
which each comment applies, and 
provide a reason for each suggestion or 
recommendation. If you submit your 
comments by mail or hand delivery, 
submit them in an unbound format, no 
larger than 81⁄2 by 11 inches, suitable for 
copying and electronic filing. If you 
submit comments by mail and would 
like to know that they reached the 
facility, please enclose a stamped, self- 
addressed postcard or envelope. 

We will consider all comments and 
material received during the comment 
period. FMCSA may issue a final rule at 
any time after the close of the comment 
period. 

Viewing Comments and Documents 

To view comments, as well as any 
documents mentioned in this preamble, 
go to http://www.regulations.gov and in 
the search box insert the docket number 
FMCSA–1999–6480; FMCSA–2000– 
7006; FMCSA–2000–7165; FMCSA– 
2002–12294; FMCSA–2002–13411; 
FMCSA–2004–17195; FMCSA–2006– 
24015; FMCSA–2006–24783; FMCSA– 
2007–0017; FMCSA–2008–0021; 

FMCSA–2008–0106; FMCSA–2008– 
0174; FMCSA–2008–0231; FMCSA– 
2009–0206; FMCSA–2010–0082; 
FMCSA–2010–0114; FMCSA–2011– 
0142; FMCSA–2011–0276; FMCSA– 
2011–0299; FMCSA–2012–0104; 
FMCSA–2012–0161; FMCSA–2012– 
0214; FMCSA–2013–0027; FMCSA– 
2013–0166; FMCSA–2013–0168; 
FMCSA–2013–0170; FMCSA–2014– 
0002; FMCSA–2014–0003; FMCSA– 
2014–0005; FMCSA–2014–0006; 
FMCSA–2014–0007; FMCSA–2014– 
0008; FMCSA–2014–0010 and click 
‘‘Search.’’ Next, click ‘‘Open Docket 
Folder’’ and you will find all documents 
and comments related to this notice. 

Issued on: November 8, 2016. 
Larry W. Minor, 
Associate Administrator for Policy. 
[FR Doc. 2016–27649 Filed 11–16–16; 8:45 am] 

BILLING CODE 4910–EX–P 

DEPARTMENT OF TRANSPORTATION 

Federal Motor Carrier Safety 
Administration 

Sunshine Act Meetings; Unified Carrier 
Registration Plan Board of Directors 

AGENCY: Federal Motor Carrier Safety 
Administration (FMCSA), DOT. 

ACTION: Notice of Unified Carrier 
Registration Plan Board of Directors 
Meeting. 

DATES: The meeting will be held on 
December 15, 2016, from 12:00 Noon to 
3:00 p.m., Eastern Standard Time. 

ADDRESSES: This meeting will be open 
to the public via conference call. Any 
interested person may call 1–877–422– 
1931, passcode 2855443940, to listen 
and participate in this meeting. 

FOR FURTHER INFORMATION CONTACT: Mr. 
Avelino Gutierrez, Chair, Unified 
Carrier Registration Board of Directors at 
(505) 827–4565. 

SUPPLEMENTARY INFORMATION: 
Status: Open to the public. 
Matters to be Considered: The Unified 

Carrier Registration Plan Board of 
Directors (the Board) will continue its 
work in developing and implementing 
the Unified Carrier Registration Plan 
and Agreement and to that end, may 
consider matters properly before the 
Board. 

Issued on: November 11, 2016. 
Larry W. Minor, 
Associate Administrator, Office of Policy, 
Federal Motor Carrier Safety Administration. 
[FR Doc. 2016–27781 Filed 11–15–16; 11:15 am] 

BILLING CODE 4910–EX–P 

DEPARTMENT OF TRANSPORTATION 

Federal Motor Carrier Safety 
Administration 

[Docket No. FMCSA–2016–0008] 

Qualification of Drivers; Exemption 
Applications; Epilepsy and Seizure 
Disorders 

AGENCY: Federal Motor Carrier Safety 
Administration (FMCSA), DOT. 
ACTION: Notice of applications for 
exemption; request for comments. 

SUMMARY: FMCSA announces receipt of 
applications from nine individuals for 
an exemption from the prohibition in 
the Federal Motor Carrier Safety 
Regulations (FMCSRs) against persons 
with a clinical diagnosis of epilepsy or 
any other condition that is likely to 
cause a loss of consciousness or any loss 
of ability to control a commercial motor 
vehicle (CMV) to drive in interstate 
commerce. If granted, the exemptions 
would enable these individuals who 
have had one or more seizures and are 
taking anti-seizure medication to 
operate CMVs in interstate commerce. 
DATES: Comments must be received on 
or before December 19, 2016. 
ADDRESSES: You may submit comments 
bearing the Federal Docket Management 
System (FDMS) Docket No. FMCSA– 
2016–0008 using any of the following 
methods: 

• Federal eRulemaking Portal: Go to 
http://www.regulations.gov. Follow the 
online instructions for submitting 
comments. 

• Mail: Docket Management Facility; 
U.S. Department of Transportation, 1200 
New Jersey Avenue SE., West Building 
Ground Floor, Room W12–140, 
Washington, DC 20590–0001. 

• Hand Delivery: West Building 
Ground Floor, Room W12–140, 1200 
New Jersey Avenue SE., Washington, 
DC, between 9 a.m. and 5 p.m., Monday 
through Friday, except Federal 
Holidays. 

• Fax: 1–202–493–2251. 
Instructions: Each submission must 

include the Agency name and the 
docket number(s) for this notice. Note 
that all comments received will be 
posted without change to http://
www.regulations.gov, including any 
personal information provided. Please 
see the Privacy Act heading below for 
further information. 

Docket: For access to the docket to 
read background documents or 
comments, go to http://
www.regulations.gov at any time or 
Room W12–140 on the ground level of 
the West Building, 1200 New Jersey 
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1 See http://www.ecfr.gov/cgi-bin/text-idx?SID=
e47b48a9ea42dd67d999246e23d97970&mc=true&
node=pt49.5.391&rgn=div5#ap49.5.391_171.a and 
https://www.gpo.gov/fdsys/pkg/CFR-2015-title49- 
vol5/pdf/CFR-2015-title49-vol5-part391-appA.pdf. 

Avenue SE., Washington, DC, between 9 
a.m. and 5 p.m., e.t., Monday through 
Friday, except Federal holidays. The 
FDMS is available 24 hours each day, 
365 days each year. If you want 
acknowledgment that we received your 
comments, please include a self- 
addressed, stamped envelope or 
postcard or print the acknowledgement 
page that appears after submitting 
comments online. 

Privacy Act: In accordance with 5 
U.S.C. 553(c), DOT solicits comments 
from the public to better inform its 
rulemaking process. DOT posts these 
comments, without edit, including any 
personal information the commenter 
provides, to http://www.regulations.gov 
as described in the system records 
notice (DOT/ALL–14 FDMS), which can 
be reviewed at http://www.dot.gov/ 
privacy. 

FOR FURTHER INFORMATION CONTACT: Ms. 
Christine A. Hydock, Chief, Medical 
Programs Division, (202) 366–4001, 
fmcsamedical@dot.gov, FMCSA, 
Department of Transportation, 1200 
New Jersey Avenue SE., Room W64– 
224, Washington, DC 20590–0001. 
Office hours are 8:30 a.m. to 5 p.m., e.t., 
Monday through Friday, except Federal 
holidays. If you have questions 
regarding viewing or submitting 
material to the docket, contact Docket 
Services, telephone (202) 366–9826. 

SUPPLEMENTARY INFORMATION: 

I. Background 

Under 49 U.S.C. 31136(e) and 31315, 
FMCSA may grant an exemption from 
the FMCSRs for a two-year period if it 
finds ‘‘such exemption would likely 
achieve a level of safety that is 
equivalent to or greater than the level 
that would be achieved absent such 
exemption.’’ The statute also allows the 
Agency to renew exemptions at the end 
of the two-year period. 

The nine individuals listed in this 
notice have requested an exemption 
from the epilepsy prohibition in 49 CFR 
391.41(b)(8). Accordingly, the Agency 
will evaluate the qualifications of each 
applicant to determine whether granting 
the exemption will achieve the required 
level of safety mandated by statute. 

The physical qualification standard 
for drivers regarding epilepsy found in 
49 CFR 391.41(b)(8) states that a person 
is physically qualified to drive a CMV 
if that person: 

Has no established medical history or 
clinical diagnosis of epilepsy or any other 
condition which is likely to cause the loss of 
consciousness or any loss of ability to control 
a CMV. 

In addition to the regulations, FMCSA 
has published advisory criteria 1 to 
assist Medical Examiners in 
determining whether drivers with 
certain medical conditions are qualified 
to operate a CMV in interstate 
commerce. [49 CFR part 391, Appendix 
A to part 391—Medical Advisory 
Criteria, section H. Epilepsy: 
§ 391.41(b)(8), paragraphs 3, 4, and 5.] 

The advisory criteria state the 
following: 

If an individual has had a sudden 
episode of a non-epileptic seizure or 
loss of consciousness of unknown cause 
that did not require anti-seizure 
medication, the decision whether that 
person’s condition is likely to cause the 
loss of consciousness or loss of ability 
to control a CMV should be made on an 
individual basis by the Medical 
Examiner in consultation with the 
treating physician. Prior to considering 
certification, it is suggested there be a 
six-month waiting period from the time 
of the episode. Following the waiting 
period, it is suggested that the 
individual undergo a complete 
neurological examination. If the results 
of the examination are negative and 
anti-seizure medication is not required, 
the driver may be qualified. 

In those individual cases where a 
driver had a seizure or an episode of 
loss of consciousness that resulted from 
a known medical condition (e.g., drug 
reaction, high temperature, acute 
infectious disease, dehydration, or acute 
metabolic disturbance), certification 
should be deferred until the driver has 
recovered fully from that condition, has 
no existing residual complications, and 
is not taking anti-seizure medication. 

Drivers who have a history of 
epilepsy/seizures, off anti-seizure 
medication and seizure-free for 10 years, 
may be qualified to operate a CMV in 
interstate commerce. Interstate drivers 
who have had a single unprovoked 
seizure may be qualified to drive a CMV 
in interstate commerce if seizure-free 
and off anti-seizure medication for five 
years or more. 

As a result of Medical Examiners 
misinterpreting advisory criteria as 
regulation, numerous drivers have been 
prohibited from operating a CMV in 
interstate commerce based on the fact 
that they have had one or more seizures 
and are taking anti-seizure medication, 
rather than an individual analysis of 
their circumstances by a qualified 
Medical Examiner based on the physical 

qualification standards and medical best 
practices. 

On January 15, 2013, in a Notice of 
Final Disposition entitled, 
‘‘Qualification of Drivers; Exemption 
Applications; Epilepsy and Seizure 
Disorders,’’ (78 FR 3069), FMCSA 
announced its decision to grant requests 
from 22 individuals for exemptions 
from the regulatory requirement that 
interstate CMV drivers have ‘‘no 
established medical history or clinical 
diagnosis of epilepsy or any other 
condition which is likely to cause loss 
of consciousness or any loss of ability to 
control a CMV.’’ Since the January 15, 
2013 notice, the Agency has published 
additional notices granting requests 
from individuals for exemptions from 
the regulatory requirement regarding 
epilepsy found in 49 CFR 391.41(b)(8). 

To be considered for an exemption 
from the epilepsy prohibition in 49 CFR 
391.41(b)(8), applicants must meet the 
criteria in the 2007 recommendations of 
the Agency’s Medical Expert Panel 
(MEP) (78 FR 3069). 

II. Qualifications of Applicants 

Mark W. Beery 
Mr. Beery is a 64 year-old class A CDL 

holder in Pennsylvania. He has a history 
of a seizure disorder and his last seizure 
was in 2000. He takes anti-seizure 
medication with the dosage and 
frequency remaining the same since that 
time. His physician states that he is 
supportive of Mr. Beery receiving an 
exemption. 

Douglas Eugene Cantwell 
Mr. Cantwell is a 54 year-old class B 

CDL holder in Tennessee. He has a 
history of epilepsy and his last seizure 
was in 1986. He takes anti-seizure 
medication with the dosage and 
frequency remaining the same since that 
time. His physician states that he is 
supportive of Mr. Cantwell receiving an 
exemption. 

Mark Allen McDaniel 
Mr. McDaniel is a 44 year-old driver 

in Illinois. He has a history of a seizure 
disorder and his last seizure was in 
1996. He takes anti-seizure medication 
with the dosage and frequency 
remaining the same since that time. His 
physician states that he is supportive of 
Mr. McDaniel receiving an exemption. 

Ronnie Dean Moody 
Mr. Moody is a 57 year-old class A 

CDL holder in North Carolina. He has a 
history of a seizure disorder and his last 
seizure was in 2006. He takes anti- 
seizure medication with the dosage and 
frequency remaining the same since that 
time. His physician states that he is 
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supportive of Mr. Moody receiving an 
exemption. 

Tye Moore 

Mr. Moore is a 50 year-old driver in 
Indiana. He has a history of a seizure 
disorder and his last seizure was in 
1984. He takes anti-seizure medication 
with the dosage and frequency 
remaining the same since that time. His 
physician states that he is supportive of 
Mr. Moore receiving an exemption. 

Jack D. Porcellini 

Mr. Porcellini is a 26 year-old driver 
in Pennsylvania. He has a history of a 
seizure disorder and his last seizure was 
in 2003. He discontinued anti-seizure 
medication in 2008. His physician states 
that he is supportive of Mr. Porcellini 
receiving an exemption. 

Jeffrey C. Rathman 

Mr. Rathman is a 47 year-old driver in 
Colorado. He has a history of a seizure 
disorder and his last seizure was in 
1999. He takes anti-seizure medication 
with the dosage and frequency 
remaining the same since that time. His 
physician states that he is supportive of 
Mr. Rathman receiving an exemption. 

Douglas Joseph Simms Jr. 

Mr. Simms is a 48 year-old class B 
CDL holder in North Carolina. He has a 
history of a single seizure in 1990. He 
takes anti-seizure medication with the 
dosage and frequency remaining the 
same since that time. His physician 
states that he is supportive of Mr. 
Simms receiving an exemption. 

Tara Van Horne 

Ms. Van Horne is a 38 year-old driver 
in Pennsylvania. She has a history of a 
seizure disorder and her last seizure was 
in 1998. She takes anti-seizure 
medication with the dosage and 
frequency remaining the same since that 
time. Her physician states that he is 
supportive of Ms. Van Horne receiving 
an exemption. 

III. Request for Comments 

In accordance with 49 U.S.C. 31136(e) 
and 31315, FMCSA requests public 
comment from all interested persons on 
the exemption petitions described in 
this notice. We will consider all 
comments received before the close of 
business on the closing date indicated 
in the dates section of the notice. 

IV. Submitting Comments 

You may submit your comments and 
material online or by fax, mail, or hand 
delivery, but please use only one of 
these means. FMCSA recommends that 
you include your name and a mailing 

address, an email address, or a phone 
number in the body of your document 
so that FMCSA can contact you if there 
are questions regarding your 
submission. 

To submit your comment online, go to 
http://www.regulations.gov and in the 
search box insert the docket number 
‘‘FMCSA–2016–0008’’ and click the 
search button. When the new screen 
appears, click on the blue ‘‘Comment 
Now!’’ button on the right hand side of 
the page. On the new page, enter 
information required including the 
specific section of this document to 
which each comment applies, and 
provide a reason for each suggestion or 
recommendation. If you submit your 
comments by mail or hand delivery, 
submit them in an unbound format, no 
larger than 81⁄2 by 11 inches, suitable for 
copying and electronic filing. If you 
submit comments by mail and would 
like to know that they reached the 
facility, please enclose a stamped, self- 
addressed postcard or envelope. 

We will consider all comments and 
materials received during the comment 
period. FMCSA may issue a final 
determination any time after the close of 
the comment period. 

V. Viewing Comments and Documents 
To view comments, as well as any 

documents mentioned in this preamble, 
go to http://www.regulations.gov and in 
the search box insert the docket number 
FMCSA–2016–0008 and click ‘‘Search.’’ 
Next, click ‘‘Open Docket Folder’’ and 
you will find all documents and 
comments related to this notice. 

Issued on: November 8, 2016. 
Larry W. Minor, 
Associate Administrator for Policy. 
[FR Doc. 2016–27651 Filed 11–16–16; 8:45 am] 

BILLING CODE 4910–EX–P 

DEPARTMENT OF TRANSPORTATION 

Federal Motor Carrier Safety 
Administration 

[Docket No. FMCSA–2009–0294; FMCSA– 
2011–0326; FMCSA–2011–0327; FMCSA– 
2011–0367; FMCSA–2013–0192] 

Qualification of Drivers; Exemption 
Applications; Diabetes 

AGENCY: Federal Motor Carrier Safety 
Administration (FMCSA), DOT. 
ACTION: Notice of final disposition. 

SUMMARY: FMCSA announces its 
decision to renew exemptions of 36 
individuals from its prohibition in the 
Federal Motor Carrier Safety 
Regulations (FMCSRs) against persons 
with insulin-treated diabetes mellitus 

(ITDM) from operating commercial 
motor vehicles (CMVs) in interstate 
commerce. The exemptions enable these 
individuals with ITDM to continue to 
operate CMVs in interstate commerce. 
DATES: Each group of renewed 
exemptions were effective on the dates 
stated in the discussions below and will 
expire on the dates stated in the 
discussions below. 
FOR FURTHER INFORMATION CONTACT: Ms. 
Christine A. Hydock, Chief, Medical 
Programs Division, 202–366–4001, 
fmcsamedical@dot.gov, FMCSA, 
Department of Transportation, 1200 
New Jersey Avenue SE., Room W64– 
224, Washington, DC 20590–0001. 
Office hours are from 8 a.m. to 5:30 
p.m., e.t., Monday through Friday, 
except Federal holidays. If you have 
questions regarding viewing or 
submitting material to the docket, 
contact Docket Services, telephone (202) 
366–9826. 
SUPPLEMENTARY INFORMATION: 

I. Electronic Access 

You may see all the comments online 
through the Federal Document 
Management System (FDMS) at: http:// 
www.regulations.gov. 

Docket: For access to the docket to 
read background documents or 
comments, go to http://
www.regulations.gov and/or Room 
W12–140 on the ground level of the 
West Building, 1200 New Jersey Avenue 
SE., Washington, DC, between 9 a.m. 
and 5 p.m., Monday through Friday, 
except Federal holidays. 

Privacy Act: In accordance with 5 
U.S.C. 553(c), DOT solicits comments 
from the public to better inform its 
rulemaking process. DOT posts these 
comments, without edit, including any 
personal information the commenter 
provides, to http://www.regulations.gov, 
as described in the system of records 
notice (DOT/ALL–14 FDMS), which can 
be reviewed at http://www.dot.gov/ 
privacy. 

II. Background 

On January 11, 2016, FMCSA 
published a notice announcing its 
decision to renew exemptions for 36 
individuals from the insulin-treated 
diabetes mellitus prohibition in 49 CFR 
391.41(b)(3) to operate a CMV in 
interstate commerce and requested 
comments from the public (80 FR 
74196). The public comment period 
ended on February 10, 2016 and no 
comments were received. 

As stated in the previous notice, 
FMCSA has evaluated the eligibility of 
these applicants and determined that 
renewing these exemptions would 
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achieve a level of safety equivalent to or 
greater than the level that would be 
achieved by complying with the current 
regulation 49 CFR 391.41(b)(3). 

The physical qualification standard 
for drivers regarding diabetes found in 
49 CFR 391.41(b)(3) states that a person 
is physically qualified to drive a CMV 
if that person has no established 
medical history or clinical diagnosis of 
diabetes mellitus currently requiring 
insulin for control. 

III. Discussion of Comments 

FMCSA received no comments in this 
preceding. 

IV. Conclusion 

Based upon its evaluation of the 36 
renewal exemption applications and 
that no comments were received, 
FMCSA confirms its decision to exempt 
the following drivers from the rule 
prohibiting drivers with ITDM from 
driving CMVs in interstate commerce in 
49 CFR 391.64(3): 

As of February 6, 2016, and in 
accordance with 49 U.S.C. 31136(e) and 
31315, the following 6 individuals have 
satisfied the renewal conditions for 
obtaining an exemption from the rule 
prohibiting drivers with ITDM from 
driving CMVs in interstate commerce 
(76 FR 79756; 77 FR 5873; 81 FR 1281): 
Howard A. Betz (OH) 
Kevin J. Coppens (ME) 
Frank H. Ford, Jr. (PA) 
Daniel R. Harris (TX) 
Joseph L. Owings (AL) 
Jerry H. Small (NC) 

The drivers were included in Docket 
No. FMCSA–2011–0326. Their 
exemptions are effective as of February 
6, 2016, and will expire on February 6, 
2018. 

As of February 10, 2016, and in 
accordance with 49 U.S.C. 31136(e) and 
31315, the following 6 individuals, have 
satisfied the renewal conditions for 
obtaining an exemption from the rule 
prohibiting drivers with ITDM from 
driving CMVs in interstate commerce 
(76 FR 78720; 77 FR 7232; 81 FR 1281): 
Steve R. Fortunat (NJ) 
Kenneth J. Hill (OH) 
Cecil T. Keith (GA) 
Frank E. Ray (KS) 
Stanley L. Rybarcyzk (IL) 
Gene A. Willias (WV) 

The drivers were included in Docket 
No. FMCSA–2011–0327. Their 
exemptions are effective as of February 
10, 2016, and will expire on February 
10, 2018. 

As of February 12, 2015, and in 
accordance with 49 U.S.C. 31136(e) and 
31315, the following individual, Guy B. 
Mayes (WA) has satisfied the renewal 

conditions for obtaining an exemption 
from the rule prohibiting drivers with 
ITDM from driving CMVs in interstate 
commerce (78 FR 78479; 79 FR 13086; 
81 FR 1281). 

The driver was included in Docket 
No. FMCSA–2013–0192. The exemption 
is effective as of February 12, 2016, and 
will expire on February 12, 2018. 

As of February 22, 2016, and in 
accordance with 49 U.S.C. 31136(e) and 
31315, the following 11 individuals 
have satisfied the renewal conditions for 
obtaining an exemption from the rule 
prohibiting drivers with ITDM from 
driving CMVs in interstate commerce 
(77 FR 533; 77 FR 10607; 81 FR 1281): 
Garry L. Camden (IN) 
Loren A. Cox (NY) 
Darryl F. Gilbertson (WI) 
Alfred Gutierrez II (OK) 
Matthew D. Hulse (KS) 
Neil E. Karvonen (WA) 
Damon A. Kruger (CO) 
Earl T. Morton, Jr. (VA) 
Richard A. Norstebon (ND) 
Donald J. Olbinski (IL) 
Kevin E. Risley (IN) 

The drivers were included in Docket 
No. FMCSA–2011–0367. Their 
exemptions are effective as of February 
22, 2016, and will expire on February 
22, 2018. 

As of February 24, 2016, and in 
accordance with 49 U.S.C. 31136(e) and 
31315, the following 11 individuals 
have satisfied the renewal conditions for 
obtaining an exemption from the rule 
prohibiting drivers with ITDM from 
driving CMVs in interstate commerce 
(78 FR 68092; 79 FR 8182; 81 FR 1281): 
Daniel C. Druffel (WA) 
Gregory J. Godley (WA) 
Troy A. Gortmaker (SD) 
Charles M. Griswold (MA) 
Justin R. Henneinke (CA) 
William R. Huntley (MI) 
Joseph I. Kulp (PA) 
Kevin R. Mooney (WA) 
Daniel D. Neale (CA) 
Richard L. Sulzberger (IL) 
Dirk Vanstralen (CA) 

The drivers were included in Docket 
No. FMCSA–2009–0294. Their 
exemptions are effective as of February 
24, 2016, and will expire on February 
24, 2018. 

As of February 27, 2015, and in 
accordance with 49 U.S.C. 31136(e) and 
31315, the following individual, Charles 
R. Clayton (NJ) has satisfied the renewal 
conditions for obtaining an exemption 
from the rule prohibiting drivers with 
ITDM from driving CMVs in interstate 
commerce (78 FR 78479; 79 FR 13086; 
81 FR 1281). 

The driver was included in Docket 
No. FMCSA–2013–0192. The exemption 

is effective as of February 27, 2016, and 
will expire on February 27, 2018. 

In accordance with 49 U.S.C. 31315, 
each exemption will be valid for two 
years from the effective date unless 
revoked earlier by FMCSA. The 
exemption will be revoked if the 
following occurs: (1) The person fails to 
comply with the terms and conditions 
of the exemption; (2) the exemption has 
resulted in a lower level of safety than 
was maintained prior to being granted; 
or (3) continuation of the exemption 
would not be consistent with the goals 
and objectives of 49 U.S.C. 31136 and 
31315. 

Issued on: November 8, 2016. 
Larry W. Minor, 
Associate Administrator for Policy. 
[FR Doc. 2016–27646 Filed 11–16–16; 8:45 am] 

BILLING CODE 4910–EX–P 

DEPARTMENT OF TRANSPORTATION 

Federal Motor Carrier Safety 
Administration 

[Docket No. FMCSA–2016–0211] 

Qualification of Drivers; Exemption 
Applications; Vision 

AGENCY: Federal Motor Carrier Safety 
Administration (FMCSA), DOT. 
ACTION: Notice of denials. 

SUMMARY: FMCSA announces its denial 
of 84 applications from individuals who 
requested an exemption from the 
Federal vision standard applicable to 
interstate truck and bus drivers and the 
reasons for the denials. FMCSA has 
statutory authority to exempt 
individuals from the vision requirement 
if the exemptions granted will not 
compromise safety. The Agency has 
concluded that granting these 
exemptions does not provide a level of 
safety that will be equivalent to, or 
greater than, the level of safety 
maintained without the exemptions for 
these commercial motor vehicle (CMV) 
drivers. 
FOR FURTHER INFORMATION CONTACT: Ms. 
Christine A. Hydock, Chief, Medical 
Programs Division, (202) 366–4001, 
fmcsamedical@dot.gov, FMCSA, 
Department of Transportation, 1200 
New Jersey Avenue SE., Room W64– 
113, Washington, DC 20590–0001. 
Office hours are 8:30 a.m. to 5 p.m., e.t., 
Monday through Friday, except Federal 
holidays. 
SUPPLEMENTARY INFORMATION: 

Background 

Under 49 U.S.C. 31136(e) and 31315, 
FMCSA may grant an exemption from 
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the Federal vision standard for a 
renewable 2-year period if it finds ‘‘such 
an exemption would likely achieve a 
level of safety that is equivalent to or 
greater than the level that would be 
achieved absent such an exemption.’’ 
The procedures for requesting an 
exemption are set forth in 49 CFR part 
381. 

Accordingly, FMCSA evaluated 84 
individual exemption requests on their 
merit and made a determination that 
these applicants do not satisfy the 
criteria eligibility or meet the terms and 
conditions of the Federal exemption 
program. Each applicant has, prior to 
this notice, received a letter of final 
disposition on the exemption request. 
Those decision letters fully outlined the 
basis for the denial and constitute final 
Agency action. The list published in 
this notice summarizes the Agency’s 
recent denials as required under 49 
U.S.C. 31315(b)(4) by periodically 
publishing names and reasons for 
denial. 

The following 3 applicants did not 
have sufficient driving experience over 
the past 3 years under normal highway 
operating conditions: 
Joseph L. Duey III (PA) 
Randy C. Kephart (MN) 
Cody C. Mendenhall (IL) 

The following 19 applicants had no 
experience operating a CMV: 
Joseph W. Adkisson (CA) 
Muhammad S. Chaudry (NY) 
Connie M. Dessaso (VA) 
Kira A. Gordon (NC) 
Donald J. Jannuzzi (OR) 
Justin E. Johnson (MN) 
Trevor M. Kayser (IA) 
Brandon P. Krippner (MN) 
Angel E. Lee (VA) 
James D. Longworth (TN) 
Donald O. McGee (MO) 
Daniel C. McLain (VA) 
Steve A. Nicks (WI) 
William T. Oates (OR) 
George A. Rodriguez (NC) 
Chad A. Sager (VA) 
Roger T. Scharlack (CT) 
Phillip J. Shipp (TX) 
Susan B. Williams (VA) 

The following 15 applicants did not 
have 3 years of experience driving a 
CMV on public highways with their 
vision deficiencies: 
Dionel Arroyo (NJ) 
Herald J. Cox (IN) 
William H. Darden (MS) 
Matthew A. Edmonds )OH) 
Roberto Flores (IL) 
Jerry L. Foreman (IN) 
Jerimiah C. Garon (SD) 
Jason S. Gessele (ND) 
Morris L. Hickman (VA) 
Robert V. Lang, Jr. (MI) 

Michael K. Leonhardt (NM) 
Hollisa I. Richardson (IL) 
Sylvester L. Richardson (IL) 
Lanny R. Rumbo (OK) 
Sean D. Shuemake (PA) 

The following 7 applicants did not 
have 3 years of recent experience 
driving a CMV with the vision 
deficiency: 
Phillip E. Bukovsky (OH) 
Erick S. Cardenas (CA) 
William J. Cuadra (FL) 
Albert B. Lott (SC) 
Jose O. Quinto (UT) 
Joe L. Richey (TX) 
Gary M. Stokes (AL) 

The following 5 applicants did not 
have sufficient driving experience 
during the past 3 years under normal 
highway operating conditions: 
Tanner H. Brooks (MS) 
Mervin Duplessis, Jr. (LA) 
Thomas Gonzalez (PA) 
Anatolio Gracia (CA) 
Samuel L. Kirkpatrick (OH) 

The following 14 applicants were 
denied for multiple reasons: 
Douglas Berry (PA) 
Daniel M. Cervantes (NE) 
Kevin J. Embrey (IN) 
Trina L. Garcia (CA) 
Eugene K. Lockwood (OH) 
Caleb D. Moses (IA) 
Glenn P. Nickerson (ME) 
Eric E. Olson (VT) 
Timothy Parramore (NC) 
Jeffrey W. Pike, Jr. (MN) 
Rodger S. Simmons (LA) 
Steven T. Stasiak (NY) 
Zachary M. Tarryk (CT) 
Octavia E. Williams (MO) 

The following applicant, Kelly L. 
Ewing (PA), held 2 commercial driver’s 
licenses simultaneously. 

The following 7 applicants met the 
current federal vision standards. 
Exemptions are not required for 
applicants who meet the current 
regulations for vision: 
Michael E. Baker (VT) 
William C. Christiansen (NH) 
Mihail Crudu (FL) 
Franklin T. Harrell, Jr. (GA) 
Suzanne Morgan (FL) 
Rene J. Patenuade (VT) 
Leif H. Stensrud (NV) 

The following applicant, Edward A. 
Iverson (ND), drove interstate while 
restricted to intrastate driving. 

The following 8 applicants will not be 
driving interstate, in interstate 
commerce, or are not required to carry 
a DOT medical card: 
Laurance D. Coppa (FL) 
Tyler L. Gentry (OH) 
Billy W. Hysmith (FL) 
Randy W. Lindsey (GA) 

Mark L. McHenry (PA) 
Lucio Nieves (FL) 
Jeremy D. Pruemer (IL) 
Robert D. Schatz (PA) 

Finally, the following 4 applicants 
perform transportation for the Federal 
government, State, or any political 
subdivision of the state. 
Andrew R. Clere (OH) 
Robert J. Drumm (NM) 
Veronica Gray (NJ) 
John P. Steffens (CO) 

Issued on: November 4, 2015. 
Larry W. Minor, 
Associate Administrator for Policy. 
[FR Doc. 2016–27650 Filed 11–16–16; 8:45 am] 

BILLING CODE 4910–EX–P 

DEPARTMENT OF TRANSPORTATION 

Federal Transit Administration 

[FTA Docket No. FTA–2016–0043] 

Agency Information Collection Activity 
Under OMB Review 

AGENCY: Federal Transit Administration, 
DOT. 
ACTION: Notice of request for comments. 

SUMMARY: In compliance with the 
Paperwork Reduction Act of 1995 (44 
U.S.C. 3501 et seq.), this notice 
announces that the Information 
Collection Requirements (ICRs) 
abstracted below have been forwarded 
to the Office of Management and Budget 
(OMB) for review and comment. The 
ICR describe the nature of the 
information collection and their 
expected burdens. The Federal Register 
notice with a 60-day comment period 
soliciting comments on the following 
collections of information was 
published on August 16, 2016 (81 FR 
54658). 

DATES: Comments must be submitted on 
or before December 19, 2016. 
ADDRESSES: All written comments must 
refer to the docket number that appears 
at the top of this document and be 
submitted to the Office of Information 
and Regulatory Affairs, Office of 
Management and Budget, 725—17th 
Street NW., Washington, DC 20503, 
Attention: FTA Desk Officer. 
Alternatively, comments may be sent 
via email to the Office of Information 
and Regulatory Affairs (OIRA), Office of 
Management and Budget, at the 
following address: oira_submissions@
omb.eop.gov. 

FOR FURTHER INFORMATION CONTACT: Tia 
Swain, Office of Administration, 
Management Planning Division, 1200 
New Jersey Avenue SE., Mail Stop 
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TAD–10, Washington, DC 20590, (202) 
366–0354 or tia.swain@dot.gov. 
SUPPLEMENTARY INFORMATION: The 
Paperwork Reduction Act of 1995 
(PRA), Public Law 104–13, Section 2, 
109 Stat. 163 (1995) (codified as revised 
at 44 U.S.C. 3501–3520), and its 
implementing regulations, 5 CFR part 
1320, require Federal agencies to issue 
two notices seeking public comment on 
information collection activities before 
OMB may approve paperwork packages. 
44 U.S.C. 3506, 3507; 5 CFR 1320.5, 
1320.8(d)(1), 1320.12. On August 16, 
2016, FTA published a 60-day notice 
(81 FR 54658) in the Federal Register 
soliciting comments on the ICR that the 
agency was seeking OMB approval. FTA 
received no comments after issuing this 
60-day notice. Accordingly, DOT 
announces that these information 
collection activities have been re- 
evaluated and certified under 5 CFR 
1320.5(a) and forwarded to OMB for 
review and approval pursuant to 5 CFR 
1320.12(c). 

Before OMB decides whether to 
approve these proposed collections of 
information, it must provide 30 days for 
public comment. 44 U.S.C. 3507(b); 5 
CFR 1320.12(d). Federal law requires 
OMB to approve or disapprove 
paperwork packages between 30 and 60 
days after the 30 day notice is 
published. 44 U.S.C. 3507(b)–(c); 5 CFR 
1320.12(d); see also 60 FR 44978, 44983, 
Aug. 29, 1995. OMB believes that the 30 
day notice informs the regulated 
community to file relevant comments 
and affords the agency adequate time to 
digest public comments before it 
renders a decision. 60 FR 44983, Aug. 
29, 1995. Therefore, respondents should 
submit their respective comments to 
OMB within 30 days of publication to 
best ensure having their full effect. 5 
CFR 1320.12(c); see also 60 FR 44983, 
Aug. 29, 1995. 

The summaries below describe the 
nature of the information collection 
requirements (ICRs) and the expected 
burden. The requirements are being 
submitted for clearance by OMB as 
required by the PRA. 

Title: 49 U.S.C. 5307 Urbanized Area 
Formula Program. 

OMB Control Number: 2132–0502. 
Type of Request: Revision of a 

currently approved information 
collection. 

Abstract: 49 U.S.C. 5307 The 
Urbanized Area Formula Funding 
program (49 U.S.C. 5307) makes Federal 
resources available to urbanized areas 
and to Governors for transit capital and 
operating assistance and for 
transportation related planning in 
urbanized areas. An urbanized area is a 

Census-designated area with a 
population of 50,000 or more as 
determined by the U.S. Department of 
Commerce, Bureau of the Census. 
Funding is made available to designated 
recipients, which must be public bodies 
with the legal authority to receive and 
dispense Federal funds. Governors, 
responsible local officials and publicly 
owned operators of transit services are 
required to designate a recipient to 
apply for, receive, and dispense funds 
for urbanized areas pursuant to 49 
U.S.C. 5307(a)(2). The Governor or 
Governor’s designee is the designated 
recipient for urbanized areas between 
50,000 and 200,000. Eligible activities 
include planning, engineering, design 
and evaluation of transit projects and 
other technical transportation-related 
studies; capital investments in bus and 
bus-related activities such as 
replacement of buses, overhaul of buses, 
rebuilding of buses, crime prevention 
and security equipment and 
construction of maintenance and 
passenger facilities; and capital 
investments in new and existing fixed 
guideway systems including rolling 
stock, overhaul and rebuilding of 
vehicles, track, signals, 
communications, and computer 
hardware and software. All preventive 
maintenance and some Americans with 
Disabilities Act complementary 
paratransit service costs are considered 
capital costs. For urbanized areas with 
populations less than 200,000, operating 
assistance is an eligible expense. For 
urbanized areas with 200,000 in 
population and over, funds are 
apportioned and flow directly to a 
designated recipient selected locally to 
apply for and receive Federal funds. For 
urbanized areas under 200,000 in 
population, the funds are apportioned to 
the Governor of each state for 
distribution. With the passing of Fixing 
America’s Surface Transportation Act, 
the 100 Bus Rule was been expanded to 
include demand response service, 
excluding ADA complementary 
paratransit service. An exception to the 
100 Bus Rule has been added as well. 
If a public transportation system 
executes a written agreement with one 
or more other public transportation 
systems within the urbanized area to 
allocate funds by a method other than 
by measuring vehicle revenue hours, 
each public transportation system that is 
part of the written agreement may 
follow the terms of the written 
agreement instead of the measured 
vehicle revenue hours. Under Grant 
Recipient Requirements, a provision has 
been added that directs recipients to 
maintain equipment and facilities in 

accordance with their transit asset 
management plan. Recipients are no 
longer required to expend 1% of their 
funding for associated transit 
improvements. However, recipients are 
still required to submit an annual report 
listing projects that were carried out in 
the preceding fiscal year. The Passenger 
Ferry Grant Program is also available to 
urbanized areas under the authority 
provided through 49 U.S.C. 5307 
(Section 5307). This program provides 
discretionary opportunity to capital 
projects. Capital projects include, but 
are not limited to, the purchase, 
replacement, or rehabilitation of ferries 
and terminals and related equipment. 
Funds may not be used to fund 
operating expenses, planning, or 
preventive maintenance. 

Annual Estimated Total Burden 
Hours: 117,000 hours. 

Comments Are Invited on: Whether 
the proposed collection of information 
is necessary for the proper performance 
of the functions of the Department, 
including whether the information will 
have practical utility; the accuracy of 
the Department’s estimate of the burden 
of the proposed information collection; 
ways to enhance the quality, utility, and 
clarity of the information to be 
collected; and ways to minimize the 
burden of the collection of information 
on respondents, including the use of 
automated collection techniques or 
other forms of information technology. 
A comment to OMB is best assured of 
having its full effect if OMB receives it 
within 30 days of publication of this 
notice in the Federal Register. 

William Hyre, 
Deputy Associate Administrator for 
Administration. 
[FR Doc. 2016–27641 Filed 11–16–16; 8:45 am] 

BILLING CODE P 

DEPARTMENT OF TRANSPORTATION 

Federal Transit Administration 

Limitation on Claims Against Proposed 
Public Transportation Projects 

AGENCY: Federal Transit Administration 
(FTA), DOT. 
ACTION: Notice. 

SUMMARY: This notice announces final 
environmental actions taken by the 
Federal Transit Administration (FTA) 
for projects in the City of Alexandria, 
VA and the City of Jersey City, NJ. The 
purpose of this notice is to announce 
publicly the environmental decisions by 
FTA on the subject projects and to 
activate the limitation on any claims 
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that may challenge these final 
environmental actions. 
DATES: By this notice, FTA is advising 
the public of final agency actions 
subject to Section 139(l) of Title 23, 
United States Code (U.S.C.). A claim 
seeking judicial review of FTA actions 
announced herein for the listed public 
transportation projects will be barred 
unless the claim is filed on or before 
April 17, 2017. 
FOR FURTHER INFORMATION CONTACT: 
Nancy-Ellen Zusman, Assistant Chief 
Counsel, Office of Chief Counsel, (312) 
353–2577 or Meghan Kelley, 
Environmental Protection Specialist, 
Office of Environmental Programs, (202) 
366–6098. FTA is located at 1200 New 
Jersey Avenue SE., Washington, DC 
20590. Office hours are from 9:00 a.m. 
to 5:00 p.m., Monday through Friday, 
except Federal holidays. 
SUPPLEMENTARY INFORMATION: Notice is 
hereby given that FTA has taken final 
agency actions by issuing certain 
approvals for the public transportation 
projects listed below. The actions on the 
projects, as well as the laws under 
which such actions were taken, are 
described in the documentation issued 
in connection with the projects to 
comply with the National 
Environmental Policy Act (NEPA) and 
in other documents in the FTA 
administrative record for the projects. 
Interested parties may contact either the 
project sponsor or the relevant FTA 
Regional Office for more information. 
Contact information for FTA’s Regional 
Offices may be found at https://
www.fta.dot.gov. 

This notice applies to all FTA 
decisions on the listed projects as of the 
issuance date of this notice and all laws 
under which such actions were taken, 
including, but not limited to, NEPA [42 
U.S.C. 4321–4375], Section 4(f) of the 
Department of Transportation Act of 
1966 [49 U.S.C. 303], Section 106 of the 
National Historic Preservation Act [16 
U.S.C. 470f], and the Clean Air Act [42 
U.S.C. 7401–7671q]. This notice does 
not, however, alter or extend the 
limitation period for challenges of 
project decisions subject to previous 
notices published in the Federal 
Register. The projects and actions that 
are the subject of this notice are: 

1. Project name and location: Long 
Slip Fill and Rail Enhancement Project, 
City of Jersey City, NJ. Project sponsor: 
New Jersey Transit Corporation (NJ 
TRANSIT). Project description: The 
proposed project would fill the Long 
Slip Canal in Hoboken Yard and 
construct six new elevated tracks, 
passenger platforms, and a passenger 
station and crew facility structure on 

top of the filled canal. The project 
would also include a walkway 
extension to existing Hoboken Terminal 
facilities and new track extensions to 
existing track. Final agency actions: 
Section 4(f) de minimis impact 
determination; Section 106 finding of no 
adverse effect; project-level air quality 
conformity; and a Finding of No 
Significant Impact, dated October 20, 
2016. Supporting Documentation: 
Supplemental Environmental 
Assessment, dated June 2016. 

2. Project name and location: Potomac 
Yard Metrorail Station Project, City of 
Alexandria, VA. Project sponsor: City of 
Alexandria. Project description: The 
proposed project would include a new 
Washington Metropolitan Area Transit 
Authority Metrorail station, associated 
track improvements, and pedestrian 
bridges at Potomac Yard within the City 
of Alexandria. The station would be 
located along the existing Metrorail Blue 
and Yellow Lines between the Ronald 
Regan Washington National Airport 
Metrorail Station and the Braddock 
Road Metrorail Station. Final agency 
actions: Section 4(f) determination; a 
Section 106 Memorandum of 
Agreement, dated October 24, 2016; 
project-level air quality conformity; and 
a Record of Decision, dated October 31, 
2016. Supporting documentation: Final 
Environmental Impact Statement, dated 
June 1, 2016. 

Lucy Garliauskas, 
Associate Administrator Planning and 
Environment. 
[FR Doc. 2016–27575 Filed 11–16–16; 8:45 am] 

BILLING CODE 4910–57–P 

DEPARTMENT OF TRANSPORTATION 

Federal Transit Administration 

[FTA Docket No. FTA–2016–0042] 

Agency Information Collection Activity 
Under OMB Review 

AGENCY: Federal Transit Administration, 
DOT. 
ACTION: Notice of request for comments. 

SUMMARY: In compliance with the 
Paperwork Reduction Act of 1995 (44 
U.S.C. 3501 et seq.), this notice 
announces that the Information 
Collection Requirements (ICRs) 
abstracted below have been forwarded 
to the Office of Management and Budget 
(OMB) for review and comment. The 
ICR describe the nature of the 
information collection and their 
expected burdens. The Federal Register 
notice with a 60-day comment period 
soliciting comments on the following 

collections of information was 
published on August 16, 2016 (81 FR 
54660). 

DATES: Comments must be submitted on 
or before December 19, 2016. 
ADDRESSES: All written comments must 
refer to the docket number that appears 
at the top of this document and be 
submitted to the Office of Information 
and Regulatory Affairs, Office of 
Management and Budget, 725 17th 
Street NW., Washington, DC 20503, 
Attention: FTA Desk Officer. 
Alternatively, comments may be sent 
via email to the Office of Information 
and Regulatory Affairs (OIRA), Office of 
Management and Budget, at the 
following address: oira_submissions@
omb.eop.gov. 

FOR FURTHER INFORMATION CONTACT: Tia 
Swain, Office of Administration, 
Management Planning Division, 1200 
New Jersey Avenue SE., Mail Stop 
TAD–10, Washington, DC 20590 (202) 
366–0354 or tia.swain@dot.gov. 
SUPPLEMENTARY INFORMATION: The 
Paperwork Reduction Act of 1995 
(PRA), Public Law 104–13, Section 2, 
109 Stat. 163 (1995) (codified as revised 
at 44 U.S.C. 3501–3520), and its 
implementing regulations, 5 CFR part 
1320, require Federal agencies to issue 
two notices seeking public comment on 
information collection activities before 
OMB may approve paperwork packages. 
44 U.S.C. 3506, 3507; 5 CFR 1320.5, 
1320.8(d)(1), 1320.12. On August 16, 
2016, FTA published a 60-day notice 
(81 FR 54660) in the Federal Register 
soliciting comments on the ICR that the 
agency was seeking OMB approval. FTA 
received no comments after issuing this 
60-day notice. Accordingly, DOT 
announces that these information 
collection activities have been re- 
evaluated and certified under 5 CFR 
1320.5(a) and forwarded to OMB for 
review and approval pursuant to 5 CFR 
1320.12(c). 

Before OMB decides whether to 
approve these proposed collections of 
information, it must provide 30 days for 
public comment. 44 U.S.C. 3507(b); 5 
CFR 1320.12(d). Federal law requires 
OMB to approve or disapprove 
paperwork packages between 30 and 60 
days after the 30 day notice is 
published. 44 U.S.C. 3507 (b)–(c); 5 CFR 
1320.12(d); see also 60 FR 44978, 44983, 
Aug. 29, 1995. OMB believes that the 30 
day notice informs the regulated 
community to file relevant comments 
and affords the agency adequate time to 
digest public comments before it 
renders a decision. 60 FR 44983, Aug. 
29, 1995. Therefore, respondents should 
submit their respective comments to 
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OMB within 30 days of publication to 
best ensure having their full effect. 5 
CFR 1320.12(c); see also 60 FR 44983, 
Aug. 29, 1995. 

The summaries below describe the 
nature of the information collection 
requirements (ICRs) and the expected 
burden. The requirements are being 
submitted for clearance by OMB as 
required by the PRA. 

Title: Transit Investments in 
Greenhouse Gas and Energy Reduction 
(TIGGER) Program. 

OMB Control Number: 2132–0566. 
Type of Request: Revision of a 

currently approved information 
collection. 

Abstract: The American Recovery and 
Reinvestment Act of 2009 (ARRA) 
established the Transit Investments in 
Greenhouse Gas and Energy Reduction 
(TIGGER) Program with $100 million in 
new discretionary grant program 
funding to support public transit 
agencies in making capital investments 
that would assist in the reduction of 
energy consumption or greenhouse gas 
emissions within their public 
transportation systems. In two 
subsequent years, The Transportation, 
Housing and Urban Development, 
Related Agencies Appropriations Act, 
The Department of Defense and Full- 
Year Continuing Appropriations Act 
appropriated an additional $75 million 
and $49.9 million, respectively, for FY 
2010 and FY 2011. The TIGGER 
Program has awarded 87 competitively 
selected projects, implementing a wide 
variety of technologies to meet program 
goals. The awarded projects were 
geographically diverse, covering 35 
states and 67 different transit agencies 
in both urban and rural settings. Since 
there has been no new funding since 
2011, the information that’s currently 
being collected for this program is 
submitted as part of the Project 
Management reporting requirements for 
TIGGER. The collection of Project 
Management information provides 
documentation that the recipients of 
TIGGER funds are meeting program 
objectives and are complying with FTA 
Circular 5010.1D, ‘‘Grant Management 
Requirements’’ and other federal 
requirements. FTA has published a 
Federal Register notice for the 
Announcement of Project Selections for 
each NOFA in consecutive FY, 2009, 
2010, and 2011, identifying program 
recipients. 

Annual Estimated Total Burden 
Hours: 3,072 hours. 

Comments Are Invited on: Whether 
the proposed collection of information 
is necessary for the proper performance 
of the functions of the Department, 
including whether the information will 

have practical utility; the accuracy of 
the Department’s estimate of the burden 
of the proposed information collection; 
ways to enhance the quality, utility, and 
clarity of the information to be 
collected; and ways to minimize the 
burden of the collection of information 
on respondents, including the use of 
automated collection techniques or 
other forms of information technology. 
A comment to OMB is best assured of 
having its full effect if OMB receives it 
within 30 days of publication of this 
notice in the Federal Register. 

William Hyre, 
Deputy Associate Administrator for 
Administration. 
[FR Doc. 2016–27642 Filed 11–16–16; 8:45 am] 

BILLING CODE P 

DEPARTMENT OF THE TREASURY 

Office of Foreign Assets Control 

Sanctions Action Pursuant to 
Executive Order 13224 

AGENCY: Office of Foreign Assets 
Control, Treasury. 
ACTION: Notice. 

SUMMARY: The Department of the 
Treasury’s Office of Foreign Assets 
Control (OFAC) is publishing the names 
of four individuals whose property and 
interests in property are blocked 
pursuant to Executive Order 13224 of 
September 23, 2001, ‘‘Blocking Property 
and Prohibiting Transactions With 
Persons Who Commit, Threaten To 
Commit, or Support Terrorism.’’ 
DATES: OFAC’s action described in this 
notice was effective on November 10, 
2016. 

FOR FURTHER INFORMATION CONTACT: 
Associate Director for Global Targeting, 
tel.: 202–622–2420, Assistant Director 
for Sanctions Compliance & Evaluation, 
tel.: 202–622–2490, Assistant Director 
for Licensing, tel.: 202–622–2480, Office 
of Foreign Assets Control, or Chief 
Counsel (Foreign Assets Control), tel.: 
202–622–2410, Office of the General 
Counsel, Department of the Treasury 
(not toll free numbers). 
SUPPLEMENTARY INFORMATION: 

Electronic Availability 

The SDN List and additional 
information concerning OFAC sanctions 
programs are available from OFAC’s 
Web site (www.treas.gov/ofac). 

Notice of OFAC Action 

On November 10, 2016, OFAC 
blocked the property and interests in 
property of the following four 

individuals pursuant to E.O. 13224, 
‘‘Blocking Property and Prohibiting 
Transactions With Persons Who 
Commit, Threaten To Commit, or 
Support Terrorism’’: 

Individuals 

1. AL-MUHAYSINI, ’Abdallah 
Muhammad Bin-Sulayman (a.k.a. 
ALMUHAYSINI, Abdullah); DOB 30 Oct 
1987; POB Al Qasim, Saudi Arabia; 
nationality Saudi Arabia; Passport 
K163255 (Saudi Arabia) issued 11 Jun 
2011 expires 16 Apr 2016 (individual) 
[SDGT] (Linked To: AL-NUSRAH 
FRONT). 

2. JASHARI, Abdul (a.k.a. AL- 
ALBANI, Abu Qatada; a.k.a. AL- 
ALBANI, Abu-Qatadah; a.k.a. JASHARI, 
Abdulj; a.k.a. JASHARI, Abdyl; a.k.a. 
‘‘IRAKI, Commander’’), Syria; DOB 25 
Sep 1976; POB Skopje, Macedonia; 
nationality Macedonia, The Former 
Yugoslav Republic of (individual) 
[SDGT] (Linked To: AL-NUSRAH 
FRONT). 

3. ZAYNIYAH, Jamal Husayn (a.k.a. 
AL-ANSARI, Abu-Malik; a.k.a. AL- 
SHAMI, Abu-Malik; a.k.a. AL-TALLI, 
Abu-Malik), Al-Qalamun, Syria; DOB 17 
Aug 1972; alt. DOB 01 Jan 1972; POB 
Al-Tal, Syria; alt. POB Tell Mnin, Syria; 
nationality Syria; Passport 3987189 
(individual) [SDGT] (Linked To: AL- 
NUSRAH FRONT). 

4. AL-’ALLAK, Ashraf Ahmad Fari’ 
(a.k.a. AL-ALLAL, Ashraf Ahmad Fari; 
a.k.a. AL-URDUNI, Abu Raghad; a.k.a. 
BASHQ, Abu Raghad; a.k.a. FARI’, 
Ashraf Ahmad; a.k.a. ‘‘BASHIQ’’), Dar’a, 
Syria; DOB 15 Dec 1978; POB Amman, 
Jordan; nationality Jordan (individual) 
[SDGT] (Linked To: AL-NUSRAH 
FRONT). 

Dated: November 10, 2016. 
John E. Smith, 
Acting Director, Office of Foreign Assets 
Control. 
[FR Doc. 2016–27562 Filed 11–16–16; 8:45 am] 

BILLING CODE 4810–AL–P 

DEPARTMENT OF THE TREASURY 

Internal Revenue Service 

Proposed Collection; Comment 
Request for Forms 8821 and 8821–A 

AGENCY: Internal Revenue Service (IRS), 
Treasury. 
ACTION: Notice and request for 
comments. 

SUMMARY: The Department of the 
Treasury, as part of its continuing effort 
to reduce paperwork and respondent 
burden, invites the general public and 
other Federal agencies to take this 
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opportunity to comment on proposed 
and/or continuing information 
collections, as required by the 
Paperwork Reduction Act of 1995, 
Public Law 104–13 (44 U.S.C. 
3506(c)(2)(A)). Currently, the IRS is 
soliciting comments concerning Form 
8821, Tax Information Authorization 
and Form 8821–A, IRS Disclosure 
Authorization for Victims of Identity 
Theft. 

DATES: Written comments should be 
received on or before January 17, 2017 
to be assured of consideration. 
ADDRESSES: Direct all written comments 
to Tuawana Pinkston, Internal Revenue 
Service, Room 6526, 1111 Constitution 
Avenue NW., Washington, DC 20224. 
FOR FURTHER INFORMATION CONTACT: 
Requests for additional information or 
copies of the form and instructions 
should be directed to Kerry Dennis at 
Internal Revenue Service, Room 6526, 
1111 Constitution Avenue NW., 
Washington, DC 20224, or through the 
Internet at Kerry.Dennis@irs.gov. 
SUPPLEMENTARY INFORMATION: 

Title: Tax Information Authorization 
and IRS Disclosure Authorization for 
Victims of Identity Theft. 

OMB Number: 1545–1165. 
Form Number: 8821 and 8821–A. 
Abstract: Form 8821 is used to 

appoint someone to receive or inspect 
certain tax information. The information 
on the form is used to identify 
appointees and to ensure that 
confidential tax information is not 
divulged to unauthorized persons. Form 
8821–A is an authorization signed by a 
taxpayer for the IRS to disclose returns 
and return information to local law 
enforcement in the event of a possible 
identity theft. 

Current Actions: There are no changes 
being made to the forms at this time. 

Type of Review: Extension of a 
currently approved collection. 

Affected Public: Individuals or 
households, business or other for-profit 
organizations, not for profit institutions, 
and farms. 

Estimated Number of Respondents: 
183,333. 

Estimated Time per Respondent: 48 
minutes. 

Estimated Total Annual Burden 
Hours: 147,800. 

The following paragraph applies to all 
of the collections of information covered 
by this notice: 

An agency may not conduct or 
sponsor, and a person is not required to 
respond to, a collection of information 
unless the collection of information 
displays a valid OMB control number. 
Books or records relating to a collection 
of information must be retained as long 

as their contents may become material 
in the administration of any internal 
revenue law. Generally, tax returns and 
tax return information are confidential, 
as required by 26 U.S.C. 6103. 

Request for Comments: Comments 
submitted in response to this notice will 
be summarized and/or included in the 
request for OMB approval. All 
comments will become a matter of 
public record. Comments are invited on: 
(a) Whether the collection of 
information is necessary for the proper 
performance of the functions of the 
agency, including whether the 
information shall have practical utility; 
(b) the accuracy of the agency’s estimate 
of the burden of the collection of 
information; (c) ways to enhance the 
quality, utility, and clarity of the 
information to be collected; (d) ways to 
minimize the burden of the collection of 
information on respondents, including 
through the use of automated collection 
techniques or other forms of information 
technology; and (e) estimates of capital 
or start-up costs and costs of operation, 
maintenance, and purchase of services 
to provide information. 

Approved: November 8, 2016. 
Tuawana Pinkston, 
IRS Reports Clearance Officer. 
[FR Doc. 2016–27609 Filed 11–16–16; 8:45 am] 

BILLING CODE 4830–01–P 

DEPARTMENT OF THE TREASURY 

Internal Revenue Service 

Proposed Collection; Comment 
Request for Regulation Project 

AGENCY: Internal Revenue Service (IRS), 
Treasury. 
ACTION: Notice and request for 
comments. 

SUMMARY: The Department of the 
Treasury, as part of its continuing effort 
to reduce paperwork and respondent 
burden, invites the general public and 
other Federal agencies to take this 
opportunity to comment on proposed 
and/or continuing information 
collections, as required by the 
Paperwork Reduction Act of 1995, 
Public Law 104–13 (44 U.S.C. 
3506(c)(2)(A)). Currently, the IRS is 
soliciting comments concerning, 
Requirements to Ensure Collection of 
Section 2056A Estate Tax. 
DATES: Written comments should be 
received on or before January 17, 2017 
to be assured of consideration. 
ADDRESSES: Direct all written comments 
to Tuawana Pinkston, Internal Revenue 
Service, Room 6526, 1111 Constitution 
Avenue NW., Washington, DC 20224. 

FOR FURTHER INFORMATION CONTACT: 
Requests for additional information or 
copies of the regulations should be 
directed to Kerry Dennis at Internal 
Revenue Service, Room 6526, 1111 
Constitution Avenue NW., Washington, 
DC 20224, or through the Internet at 
Kerry.Dennis@irs.gov. 
SUPPLEMENTARY INFORMATION: 

Title: Requirements to Ensure 
Collection of Section 2056A Estate Tax. 

OMB Number: 1545–1443. 
Regulation Project Number: TD 8686. 
Abstract: This regulation provides 

guidance relating to the additional 
requirements necessary to ensure the 
collection of the estate tax imposed 
under Internal Revenue Code section 
2056A(b) with respect to taxable events 
involving qualified domestic trusts 
(QDOT’S). In order to ensure collection 
of the tax, the regulation provides 
various security options that may be 
selected by the trust and the 
requirements associated with each 
option. In addition, under certain 
circumstances the trust is required to 
file an annual statement with the IRS 
disclosing the assets held by the trust. 

Current Actions: There is no change to 
this existing regulation. 

Type of Review: Extension of a 
currently approved collection. 

Affected Public: Individuals or 
households. 

Estimated Number of Respondents: 
4,390. 

Estimated Time per Respondent: 1 
hour, 23 minutes. 

Estimated Total Annual Burden 
Hours: 6,070. 

The following paragraph applies to all 
of the collections of information covered 
by this notice: 

An agency may not conduct or 
sponsor, and a person is not required to 
respond to, a collection of information 
unless the collection of information 
displays a valid OMB control number. 
Books or records relating to a collection 
of information must be retained as long 
as their contents may become material 
in the administration of any internal 
revenue law. Generally, tax returns and 
tax return information are confidential, 
as required by 26 U.S.C. 6103. 

Request for Comments: Comments 
submitted in response to this notice will 
be summarized and/or included in the 
request for OMB approval. All 
comments will become a matter of 
public record. Comments are invited on: 
(a) Whether the collection of 
information is necessary for the proper 
performance of the functions of the 
agency, including whether the 
information shall have practical utility; 
(b) the accuracy of the agency’s estimate 
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of the burden of the collection of 
information; (c) ways to enhance the 
quality, utility, and clarity of the 
information to be collected; (d) ways to 
minimize the burden of the collection of 
information on respondents, including 
through the use of automated collection 
techniques or other forms of information 
technology; and (e) estimates of capital 
or start-up costs and costs of operation, 
maintenance, and purchase of services 
to provide information. 

Approved: November 8, 2016. 
Tuawana Pinkston, 
IRS Reports Clearance Officer. 
[FR Doc. 2016–27586 Filed 11–16–16; 8:45 am] 

BILLING CODE 4830–01–P 

DEPARTMENT OF THE TREASURY 

Internal Revenue Service 

Proposed Collection; Comment 
Request for Form 8855 

AGENCY: Internal Revenue Service (IRS), 
Treasury. 
ACTION: Notice and request for 
comments. 

SUMMARY: The Department of the 
Treasury, as part of its continuing effort 
to reduce paperwork and respondent 
burden, invites the general public and 
other Federal agencies to take this 
opportunity to comment on proposed 
and/or continuing information 
collections, as required by the 
Paperwork Reduction Act of 1995, 
Public Law 104–13 (44 U.S.C. 
3506(c)(2)(A)). Currently, the IRS is 
soliciting comments concerning Form 
8855, Election To Treat a Qualified 
Revocable Trust as Party of an Estate. 
DATES: Written comments should be 
received on or before January 17, 2017 
to be assured of consideration. 
ADDRESSES: Direct all written comments 
to Tuawana Pinkston, Internal Revenue 
Service, Room 6526, 1111 Constitution 
Avenue NW., Washington, DC 20224. 
FOR FURTHER INFORMATION CONTACT: 
Requests for additional information or 
copies of the form and instructions 
should be directed to Kerry Dennis at 
Internal Revenue Service, Room 6526, 
1111 Constitution Avenue NW., 
Washington, DC 20224, or through the 
Internet at Kerry.Dennis@irs.gov. 
SUPPLEMENTARY INFORMATION: 

Title: Election To Treat a Qualified 
Revocable Trust as Party of an Estate. 

OMB Number: 1545–1881. 
Form Number: 8855. 
Abstract: Form 8855 is used to make 

a section 645 election that allows a 
qualified revocable trust to be treated 

and taxed (for income tax purposes) as 
part of its related estate during the 
election period. 

Current Actions: There are no changes 
being made to the form at this time. 

Type of Review: Extension of a 
currently approved collection. 

Affected Public: Business or other for- 
profit organizations. 

Estimated Number of Respondents: 
5,000. 

Estimated Time per Respondent: 5 
hours, 38 minutes. 

Estimated Total Annual Burden 
Hours: 28,200. 

The following paragraph applies to all 
of the collections of information covered 
by this notice: 

An agency may not conduct or 
sponsor, and a person is not required to 
respond to, a collection of information 
unless the collection of information 
displays a valid OMB control number. 
Books or records relating to a collection 
of information must be retained as long 
as their contents may become material 
in the administration of any internal 
revenue law. Generally, tax returns and 
tax return information are confidential, 
as required by 26 U.S.C. 6103. 

Request for Comments: Comments 
submitted in response to this notice will 
be summarized and/or included in the 
request for OMB approval. All 
comments will become a matter of 
public record. Comments are invited on: 
(a) Whether the collection of 
information is necessary for the proper 
performance of the functions of the 
agency, including whether the 
information shall have practical utility; 
(b) the accuracy of the agency’s estimate 
of the burden of the collection of 
information; (c) ways to enhance the 
quality, utility, and clarity of the 
information to be collected; (d) ways to 
minimize the burden of the collection of 
information on respondents, including 
through the use of automated collection 
techniques or other forms of information 
technology; and (e) estimates of capital 
or start-up costs and costs of operation, 
maintenance, and purchase of services 
to provide information. 

Approved: November 8, 2016. 

Tuawana Pinkston, 
IRS Reports Clearance Officer. 
[FR Doc. 2016–27607 Filed 11–16–16; 8:45 am] 

BILLING CODE 4830–01–P 

DEPARTMENT OF THE TREASURY 

Internal Revenue Service 

Proposed Collection; Comment 
Request for Regulation Project 

AGENCY: Internal Revenue Service (IRS), 
Treasury. 
ACTION: Notice and request for 
comments. 

SUMMARY: The Department of the 
Treasury, as part of its continuing effort 
to reduce paperwork and respondent 
burden, invites the general public and 
other Federal agencies to take this 
opportunity to comment on proposed 
and/or continuing information 
collections, as required by the 
Paperwork Reduction Act of 1995, 
Public Law 104–13 (44 U.S.C. 
3506(c)(2)(A)). Currently, the IRS is 
soliciting comments concerning 
Arbitrage Restrictions on Tax-Exempt 
Bonds. 

DATES: Written comments should be 
received on or before January 17, 2017 
to be assured of consideration. 
ADDRESSES: Direct all written comments 
to Tuawana Pinkston, Internal Revenue 
Service, Room 6526, 1111 Constitution 
Avenue NW., Washington, DC 20224. 
FOR FURTHER INFORMATION CONTACT: 
Requests for additional information or 
copies of regulations should be directed 
to Sara Covington at Internal Revenue 
Service, Room 6526, 1111 Constitution 
Avenue NW., Washington, DC 20224, or 
through the Internet, at 
Sara.L.Covington@irs.gov. 
SUPPLEMENTARY INFORMATION: 

Title: Arbitrage Restrictions and Issue 
Price Definition for Tax-Exempt Bonds. 

OMB Number: 1545–1347. 
Regulation: TD 8476, TD 8718, TD 

9777 and REG–138526–14 (NPRM). 
Abstract: Section 148 of the Internal 

Revenue Code requires issuers of tax- 
exempt bonds to rebate certain arbitrage 
profits earned on nonpurpose 
investments acquired with the bond 
proceeds. 

Under section 148(f), interest on a 
state or local bond is not tax exempt 
unless the issuer of the bond rebates to 
the United States arbitrage profits 
earned from investing proceeds of the 
bond in higher yielding nonpurpose 
investments. Form 8038–T is used to 
pay the arbitrage rebate to the United 
States and to pay penalty in lieu of 
rebates. Burden for the form is being 
reported under 1545–1219. 

Issuers are also required to keep 
records of certain interest rate hedges so 
that the hedges are taken into account 
in determining arbitrage profits. Under 

VerDate Sep<11>2014 21:24 Nov 16, 2016 Jkt 241001 PO 00000 Frm 00190 Fmt 4703 Sfmt 4703 E:\FR\FM\17NON1.SGM 17NON1as
ab

al
ia

us
ka

s 
on

 D
S

K
3S

P
T

V
N

1P
R

O
D

 w
ith

 N
O

T
IC

E
S

mailto:Sara.L.Covington@irs.gov
mailto:Kerry.Dennis@irs.gov


81243 Federal Register / Vol. 81, No. 222 / Thursday, November 17, 2016 / Notices 

TD 8718, the scope of interest rate 
hedging transactions covered by the 
arbitrage regulations was broadened by 
requiring that hedges entered into prior 
to the sale date of the bonds are covered 
as well. 

The collection of information in the 
proposed regulation (REG–138526–14) 
is in § 1.148–1(f)(2)(ii) which contains a 
requirement that the issuer obtain 
certifications and supporting 
documentation regarding the 
underwriter’s sales of the issuer’s bonds. 

Current Actions: There is no change to 
the final regulations (TD 8476, TD 8718, 
TD 9777), and proposed Regulation 
138526–14 to the information collection 
request. 

Type of Review: Extension of a 
currently approved collection. 

Affected Public: State, local or tribal 
governments. 

Estimated Number of Respondents: 
15,646 

Estimated Number of Responses: 
24,010. 

Estimated Time per Respondent: 4 
hours. 

Estimated Total Annual Burden 
Hours: 94,326. 

The following paragraph applies to all 
of the collections of information covered 
by this notice: 

An agency may not conduct or 
sponsor, and a person is not required to 
respond to, a collection of information 
unless the collection of information 
displays a valid OMB control number. 
Books or records relating to a collection 
of information must be retained as long 
as their contents may become material 
in the administration of any internal 
revenue law. Generally, tax returns and 
tax return information are confidential, 
as required by 26 U.S.C. 6103. 

Request for Comments: Comments 
submitted in response to this notice will 
be summarized and/or included in the 
request for OMB approval. All 
comments will become a matter of 
public record. Comments are invited on: 
(a) Whether the collection of 
information is necessary for the proper 
performance of the functions of the 
agency, including whether the 
information shall have practical utility; 
(b) the accuracy of the agency’s estimate 
of the burden of the collection of 
information; (c) ways to enhance the 
quality, utility, and clarity of the 
information to be collected; (d) ways to 
minimize the burden of the collection of 
collection techniques or other forms of 
information technology; and (e) 
estimates of capital or start-up costs and 
costs of operation, maintenance, and 
purchase of services to provide 
information. 

Approved: November 8, 2016. 
Tuawana Pinkston, 
IRS Supervisory Tax Analyst. 
[FR Doc. 2016–27606 Filed 11–16–16; 8:45 am] 

BILLING CODE 4830–01–P 

DEPARTMENT OF THE TREASURY 

Internal Revenue Service 

Proposed Collection; Comment 
Request for Regulation Project 

AGENCY: Internal Revenue Service (IRS), 
Treasury. 
ACTION: Notice and request for 
comments. 

SUMMARY: The Department of the 
Treasury, as part of its continuing effort 
to reduce paperwork and respondent 
burden, invites the general public and 
other Federal agencies to take this 
opportunity to comment on proposed 
and/or continuing information 
collections, as required by the 
Paperwork Reduction Act of 1995, 
Public Law 104–13 (44 U.S.C. 
3506(c)(2)(A)). Currently, the IRS is 
soliciting comments concerning, Special 
Lien for Estate Taxes Deferred Under 
Section 6166 or 6166A. 
DATES: Written comments should be 
received on or before January 17, 2017 
to be assured of consideration. 
ADDRESSES: Direct all written comments 
to Tuawana Pinkston, Internal Revenue 
Service, Room 6526, 1111 Constitution 
Avenue NW., Washington, DC 20224. 
FOR FURTHER INFORMATION CONTACT: 
Requests for additional information or 
copies of the regulations should be 
directed to Kerry Dennis at Internal 
Revenue Service, Room 6526, 1111 
Constitution Avenue NW., Washington, 
DC 20224, or through the Internet at 
Kerry.Dennis@irs.gov. 
SUPPLEMENTARY INFORMATION: 

Title: Special Lien for Estate Taxes 
Deferred Under Section 6166 or 6166A. 

OMB Number: 1545–0757. 
Regulation Project Number: TD 7941. 
Abstract: Internal Revenue Code 

section 6324A permits the executor of a 
decedent’s estate to elect a lien on 
section 6166 property in favor of the 
United States in lieu of a bond or 
personal liability if an election under 
section 6166 was made and the executor 
files an agreement under section 
6324A(c). This regulation clarifies the 
procedures for complying with the 
statutory requirements. 

Current Actions: There is no change to 
this existing regulation. 

Type of Review: Extension of a 
currently approved collection. 

Affected Public: Individuals or 
households, and business or other for- 
profit organizations. 

Estimated Number of Respondents: 
34,600. 

Estimated Time per Respondent: 15 
minutes. 

Estimated Total Annual Burden 
Hours: 8,650. 

The following paragraph applies to all 
of the collections of information covered 
by this notice: 

An agency may not conduct or 
sponsor, and a person is not required to 
respond to, a collection of information 
unless the collection of information 
displays a valid OMB control number. 
Books or records relating to a collection 
of information must be retained as long 
as their contents may become material 
in the administration of any internal 
revenue law. Generally, tax returns and 
tax return information are confidential, 
as required by 26 U.S.C. 6103. 

Request for Comments: Comments 
submitted in response to this notice will 
be summarized and/or included in the 
request for OMB approval. All 
comments will become a matter of 
public record. Comments are invited on: 
(a) Whether the collection of 
information is necessary for the proper 
performance of the functions of the 
agency, including whether the 
information shall have practical utility; 
(b) the accuracy of the agency’s estimate 
of the burden of the collection of 
information; (c) ways to enhance the 
quality, utility, and clarity of the 
information to be collected; (d) ways to 
minimize the burden of the collection of 
information on respondents, including 
through the use of automated collection 
techniques or other forms of information 
technology; and (e) estimates of capital 
or start-up costs and costs of operation, 
maintenance, and purchase of services 
to provide information. 

Approved: November 8, 2016. 
Tuawana Pinkston, 
IRS Reports Clearance Officer. 
[FR Doc. 2016–27608 Filed 11–16–16; 8:45 am] 

BILLING CODE 4830–01–P 

DEPARTMENT OF THE TREASURY 

Internal Revenue Service 

Proposed Collection; Comment 
Request for Form 8879–EO 

AGENCY: Internal Revenue Service (IRS), 
Treasury. 
ACTION: Notice and request for 
comments. 

SUMMARY: The Department of the 
Treasury, as part of its continuing effort 
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to reduce paperwork and respondent 
burden, invites the general public and 
other Federal agencies to take this 
opportunity to comment on proposed 
and/or continuing information 
collections, as required by the 
Paperwork Reduction Act of 1995, 
Public Law 104–13 (44 U.S.C. 
3506(c)(2)(A)). Currently, the IRS is 
soliciting comments concerning Form 
8879–EO, IRS e-file Signature 
Authorization for an Exempt 
Organization. 
DATES: Written comments should be 
received on or before January 17, 2017 
to be assured of consideration. 
ADDRESSES: Direct all written comments 
to Tuawana Pinkston, Internal Revenue 
Service, Room 6526, 1111 Constitution 
Avenue NW., Washington, DC 20224. 
FOR FURTHER INFORMATION CONTACT: 
Requests for additional information or 
copies of the form and instructions 
should be directed to Sara Covington at 
Internal Revenue Service, Room 6526, 
1111 Constitution Avenue NW., 
Washington, DC 20224, or through the 
Internet at Sara.L.Covington@irs.gov. 
SUPPLEMENTARY INFORMATION: 

Title: IRS e-file Signature 
Authorization for an Exempt 
Organization. 

OMB Number: 1545–1878. 
Form Number: 8879–EO. 
Abstract: Form 8879–EO authorizes 

an officer of an exempt organization and 
electronic return originator (ERO) to use 
a personal identification number (PIN) 
to electronically sign an organization’s 
electronic income tax return and, if 
applicable, Electronic Funds 
Withdrawal Consent. 

Current Actions: There are no changes 
being made to the form at this time. 

Type of Review: Extension of a 
currently approved collection. 

Affected Public: Not-for-profit 
institutions. 

Estimated Number of Respondents: 
94,603. 

Estimated Time per Respondent: 4 
hours, 29 minutes. 

Estimated Total Annual Burden 
Hours: 425,714. 

The following paragraph applies to all 
of the collections of information covered 
by this notice: 

An agency may not conduct or 
sponsor, and a person is not required to 
respond to, a collection of information 
unless the collection of information 
displays a valid OMB control number. 
Books or records relating to a collection 
of information must be retained as long 
as their contents may become material 
in the administration of any internal 
revenue law. Generally, tax returns and 
tax return information are confidential, 
as required by 26 U.S.C. 6103. 

Request for Comments: Comments 
submitted in response to this notice will 
be summarized and/or included in the 
request for OMB approval. All 
comments will become a matter of 
public record. Comments are invited on: 
(a) Whether the collection of 
information is necessary for the proper 
performance of the functions of the 
agency, including whether the 
information shall have practical utility; 
(b) the accuracy of the agency’s estimate 
of the burden of the collection of 
information; (c) ways to enhance the 
quality, utility, and clarity of the 
information to be collected; (d) ways to 
minimize the burden of the collection of 
information on respondents, including 
through the use of automated collection 
techniques or other forms of information 
technology; and (e) estimates of capital 
or start-up costs and costs of operation, 
maintenance, and purchase of services 
to provide information. 

Approved: November 8, 2016. 
Tuawana Pinkston, 
IRS Supervisory Tax Analyst. 
[FR Doc. 2016–27611 Filed 11–16–16; 8:45 am] 

BILLING CODE 4830–01–P 

DEPARTMENT OF THE TREASURY 

Internal Revenue Service 

Proposed Collection; Comment 
Request for Regulation Project 

AGENCY: Internal Revenue Service (IRS), 
Treasury. 
ACTION: Notice and request for 
comments. 

SUMMARY: The Department of the 
Treasury, as part of its continuing effort 
to reduce paperwork and respondent 
burden, invites the general public and 
other Federal agencies to take this 
opportunity to comment on proposed 
and/or continuing information 
collections, as required by the 
Paperwork Reduction Act of 1995, 
Public Law 104–13 (44 U.S.C. 
3506(c)(2)(A)). 

Currently, the IRS is soliciting 
comments concerning T.D. 8124, 
Certain Elections Under the Tax Reform 
Act of 1986. 
DATES: Written comments should be 
received on or before January 17, 2017 
to be assured of consideration. 
ADDRESSES: Direct all written comments 
to Tuawana Pinkston, Internal Revenue 
Service, Room 6526, 1111 Constitution 
Avenue NW., Washington, DC 20224. 
FOR FURTHER INFORMATION CONTACT: 
Requests for additional information or 
copies of the regulation should be 

directed to Martha R. Brinson, Internal 
Revenue Service, Room 6129, 1111 
Constitution Avenue NW., Washington, 
DC 20224, or through the Internet at 
Martha.R.Brinson@irs.gov. 
SUPPLEMENTARY INFORMATION: 

Title: Certain Elections Under the Tax 
Reform Act of 1986. OMB Number: 
1545–0982. 

Regulation Project Numbers: T.D. 
8124. 

Abstract: Section 5h.5(a) of this 
regulation sets forth general rules for the 
time and manner of making various 
elections under the Tax Reform Act of 
1986. The regulation enables taxpayers 
to take advantage of various benefits 
provided by the Internal Revenue Code. 

Current Actions: There are no changes 
previously approved for this collection. 

Type of Review: Extension of 
currently approved collection. 

Affected Public: Individuals or 
households, Business or other for-profit 
organizations, Not-for-profit 
institutions, Farms, and State, Local, or 
Tribal Governments. 

Estimated Number of Respondents: 
39,000. 

Estimated Time per Respondent: 15 
minutes. 

Estimated Total Annual Burden 
Hours: 9,750. 

The following paragraph applies to all 
of the collections of information covered 
by this notice: 

An agency may not conduct or 
sponsor, and a person is not required to 
respond to, a collection of information 
unless the collection of information 
displays a valid OMB control number. 
Books or records relating to a collection 
of information must be retained as long 
as their contents may become material 
in the administration of any internal 
revenue law. Generally, tax returns and 
tax return information are confidential, 
as required by 26 U.S.C. 6103. 

Request for Comments: Comments 
submitted in response to this notice will 
be summarized and/or included in the 
request for OMB approval. All 
comments will become a matter of 
public record. 

Comments are invited on: (a) whether 
the collection of information is 
necessary for the proper performance of 
the functions of the agency, including 
whether the information shall have 
practical utility; (b) the accuracy of the 
agency’s estimate of the burden of the 
collection of information; (c) ways to 
enhance the quality, utility, and clarity 
of the information to be collected; (d) 
ways to minimize the burden of the 
collection of information on 
respondents, including through the use 
of automated collection techniques or 
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other forms of information technology; 
and (e) estimates of capital or start-up 
costs and costs of operation, 
maintenance, and purchase of services 
to provide information. 

Approved: November 3, 2016. 
Tuawana Pinkston, 
IRS Reports Clearance Officer. 
[FR Doc. 2016–27588 Filed 11–16–16; 8:45 am] 

BILLING CODE 4830–01–P 

DEPARTMENT OF THE TREASURY 

Internal Revenue Service 

Proposed Collection; Comment 
Request for Form 8453–EO 

AGENCY: Internal Revenue Service (IRS), 
Treasury. 
ACTION: Notice and request for 
comments. 

SUMMARY: The Department of the 
Treasury, as part of its continuing effort 
to reduce paperwork and respondent 
burden, invites the general public and 
other Federal agencies to take this 
opportunity to comment on proposed 
and/or continuing information 
collections, as required by the 
Paperwork Reduction Act of 1995, 
Public Law 104–13 (44 U.S.C. 
3506(c)(2)(A)). Currently, the IRS is 
soliciting comments concerning Form 
8453–EO, Exempt Organization 
Declaration and Signature for Electronic 
Filing. 
DATES: Written comments should be 
received on or before January 17, 2017 
to be assured of consideration. 
ADDRESSES: Direct all written comments 
to Tuawana Pinkston, Internal Revenue 
Service, Room 6526, 1111 Constitution 
Avenue NW., Washington, DC 20224. 
FOR FURTHER INFORMATION CONTACT: 
Requests for additional information or 
copies of notice should be directed to 
Allan Hopkins at Internal Revenue 
Service, Room 6129, 1111 Constitution 
Avenue NW., Washington, DC 20224, or 
through the Internet, at 
Allan.M.Hopkins@irs.gov. 
SUPPLEMENTARY INFORMATION: 

Title: Exempt Organization 
Declaration and Signature for Electronic 
Filing. 

OMB Number: 1545–1879. 
Notice Number: Form 8453–EO. 
Abstract: Form 8453–EO is used to 

enable the electronic filing of Forms 
990, 990–EZ, or 1120–POL. 

Current Actions: There are no changes 
being made to this collection at this 
time. 

Type of Review: Extension of 
currently approved collection. 

Affected Public: Not-for-profit 
institutions. 

Estimated Number of Respondents: 
200. 

Estimated Average Time per 
Respondent: 5 hours, 14 minutes. 

Estimated Total Annual Burden 
Hours: 1,046. 

The following paragraph applies to all 
of the collections of information covered 
by this notice: 

An agency may not conduct or 
sponsor, and a person is not required to 
respond to, a collection of information 
unless the collection of information 
displays a valid OMB control number. 
Books or records relating to a collection 
of information must be retained as long 
as their contents may become material 
in the administration of any internal 
revenue law. Generally, tax returns and 
tax return information are confidential, 
as required by 26 U.S.C. 6103. 

Request for Comments: Comments 
submitted in response to this notice will 
be summarized and/or included in the 
request for OMB approval. All 
comments will become a matter of 
public record. Comments are invited on: 
(a) Whether the collection of 
information is necessary for the proper 
performance of the functions of the 
agency, including whether the 
information shall have practical utility; 
(b) the accuracy of the agency’s estimate 
of the burden of the collection of 
information; (c) ways to enhance the 
quality, utility, and clarity of the 
information to be collected; (d) ways to 
minimize the burden of the collection of 
information on respondents, including 
through the use of automated collection 
techniques or other forms of information 
technology; and (e) estimates of capital 
or start-up costs and costs of operation, 
maintenance, and purchase of services 
to provide information. 

Approved: November 9, 2016. 
Allan Hopkins, 
Tax Analyst. 
[FR Doc. 2016–27610 Filed 11–16–16; 8:45 am] 

BILLING CODE 4830–01–P 

DEPARTMENT OF THE TREASURY 

Internal Revenue Service 

Proposed Collection; Comment 
Request for Regulation Project 

AGENCY: Internal Revenue Service (IRS), 
Treasury. 
ACTION: Notice and request for 
comments. 

SUMMARY: The Department of the 
Treasury, as part of its continuing effort 
to reduce paperwork and respondent 

burden, invites the general public and 
other Federal agencies to take this 
opportunity to comment on proposed 
and/or continuing information 
collections, as required by the 
Paperwork Reduction Act of 1995, 
Public Law 104–13 (44 U.S.C. 
3506(c)(2)(A)). Currently, the IRS is 
soliciting comments concerning, INTL– 
952–86 (Final–TD 8410), Allocation and 
Apportionment of Interest Expense and 
Certain Other Expenses. 
DATES: Written comments should be 
received on or before January 17, 2017 
to be assured of consideration. 
ADDRESSES: Direct all written comments 
to Tuawana Pinkston, Internal Revenue 
Service, Room 6526, 1111 Constitution 
Avenue NW., Washington, DC 20224. 
FOR FURTHER INFORMATION CONTACT: 
Requests for additional information or 
copies of the regulations should be 
directed to Sara Covington at Internal 
Revenue Service, Room 6526, 1111 
Constitution Avenue NW., Washington, 
DC 20224, or through the Internet at 
Sara.L.Covington@irs.gov. 
SUPPLEMENTARY INFORMATION: 

Title: Allocation and Apportionment 
of Interest Expense. 

OMB Number: 1545–1072. 
Regulation Project Number: INTL– 

952–86 (Final–TD 8410). 
Abstract: Section 864(e) of the 

Internal Revenue Code provides rules 
concerning the allocation and 
apportionment of expenses to foreign 
source income for purposes of the 
foreign tax credit and other provisions. 

Current Actions: There is no change to 
these existing regulations. 

Type of Review: Extension of a 
currently approved collection. 

Affected Public: Individuals or 
households, and Business or other for- 
profit organizations. 

Estimated Number of Respondents/ 
Recordkeepers: 15,000. 

Estimated Time per Respondent/ 
Recordkeeper: 15 minutes. 

Estimated Total Annual Reporting/ 
Recordkeeping Hours: 3,750. 

The following paragraph applies to all 
of the collections of information covered 
by this notice: 

An agency may not conduct or 
sponsor, and a person is not required to 
respond to, a collection of information 
unless the collection of information 
displays a valid OMB control number. 

Books or records relating to a 
collection of information must be 
retained as long as their contents may 
become material in the administration 
of any internal revenue law. Generally, 
tax returns and tax return information 
are confidential, as required by 26 
U.S.C. 6103. 
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Request for Comments: Comments 
submitted in response to this notice will 
be summarized and/or included in the 
request for OMB approval. All 
comments will become a matter of 
public record. Comments are invited on: 
(a) Whether the collection of 
information is necessary for the proper 
performance of the functions of the 
agency, including whether the 
information shall have practical utility; 
(b) the accuracy of the agency’s estimate 
of the burden of the collection of 
information; (c) ways to enhance the 
quality, utility, and clarity of the 
information to be collected; (d) ways to 
minimize the burden of the collection of 
information on respondents, including 
through the use of automated collection 
techniques or other forms of information 
technology; and (e) estimates of capital 
or start-up costs and costs of operation, 
maintenance, and purchase of services 
to provide information. 

Approved: November 7, 2016. 
Tuawana Pinkston, 
IRS Supervisory Tax Analyst. 
[FR Doc. 2016–27605 Filed 11–16–16; 8:45 am] 

BILLING CODE 4830–01–P 

DEPARTMENT OF THE TREASURY 

Internal Revenue Service 

Proposed Collection; Comment 
Request for Regulation Project 

AGENCY: Internal Revenue Service (IRS), 
Treasury. 

ACTION: Notice and request for 
comments. 

SUMMARY: The Department of the 
Treasury, as part of its continuing effort 
to reduce paperwork and respondent 
burden, invites the general public and 
other Federal agencies to take this 
opportunity to comment on proposed 
and/or continuing information 
collections, as required by the 
Paperwork Reduction Act of 1995, 
Public Law 104–13 (44 U.S.C. 
3506(c)(2)(A)). Currently, the IRS is 
soliciting comments concerning 
consolidated groups and controlled 
groups-intercompany transactions and 
related rules, and consolidated groups- 
intercompany transactions and related 
rules. 

DATES: Written comments should be 
received on or before January 17, 2017 
to be assured of consideration. 

ADDRESSES: Direct all written comments 
to Tuawana Pinkston, Internal Revenue 
Service, Room 6526, 1111 Constitution 
Avenue NW., Washington, DC 20224. 

FOR FURTHER INFORMATION CONTACT: 
Requests for additional information or 
copies of the regulations should be 
directed to Allan Hopkins, at Internal 
Revenue Service, Room 6129, 1111 
Constitution Avenue NW., Washington, 
DC 20224, or through the Internet at 
Allan.M.Hopkins@irs.gov. 
SUPPLEMENTARY INFORMATION: 

Title: Consolidated Groups and 
Controlled Groups-Intercompany 
Transactions and Related Rules, and 
Consolidated Groups-Intercompany 
Transactions and Related Rules. 

OMB Number: 1545–1433. 
Regulation Project Number: CO–11– 

91 (TD 8597), CO–24–95 (TD 8660. 
Abstract: The regulations require 

common parents that make elections 
under regulation section 1.1502–13 to 
provide certain information. The 
information will be used to identify and 
assure that the amount, location, timing 
and attributes of intercompany 
transactions and corresponding items 
are properly maintained. 

Current Actions: There is no change to 
this existing regulation. 

Type of Review: Extension of 
currently approved collection. 

Affected Public: Business or other for- 
profit organizations. 

Estimated Number of Respondents: 
2,200. 

Estimated Time per Respondent: 30 
minutes. 

Estimated Total Annual Reporting 
Burden Hours: 1,050. 
The following paragraph applies to all 
of the collections of information covered 
by this notice: 

An agency may not conduct or 
sponsor, and a person is not required to 
respond to, a collection of information 
unless the collection of information 
displays a valid OMB control number. 

Books or records relating to a 
collection of information must be 
retained as long as their contents may 
become material in the administration 
of any internal revenue law. Generally, 
tax returns and tax return information 
are confidential, as required by 26 
U.S.C. 6103. 

Request for Comments: Comments 
submitted in response to this notice will 
be summarized and/or included in the 
request for OMB approval. All 
comments will become a matter of 
public record. Comments are invited on: 
(a) Whether the collection of 
information is necessary for the proper 
performance of the functions of the 
agency, including whether the 
information shall have practical utility; 
(b) the accuracy of the agency’s estimate 
of the burden of the collection of 
information; (c) ways to enhance the 

quality, utility, and clarity of the 
information to be collected; (d) ways to 
minimize the burden of the collection of 
information on respondents, including 
through the use of automated collection 
techniques or other forms of information 
technology; and (e) estimates of capital 
or start-up costs and costs of operation, 
maintenance, and purchase of services 
to provide information. 

Approved: November 9, 2016. 
Allan Hopkins, 
Tax analyst. 
[FR Doc. 2016–27601 Filed 11–16–16; 8:45 am] 

BILLING CODE 4830–01–P 

DEPARTMENT OF THE TREASURY 

Internal Revenue Service 

Proposed Collection; Comment 
Request for Regulation Project 

AGENCY: Internal Revenue Service (IRS), 
Treasury. 
ACTION: Notice and request for 
comments. 

SUMMARY: The Department of the 
Treasury, as part of its continuing effort 
to reduce paperwork and respondent 
burden, invites the general public and 
other Federal agencies to take this 
opportunity to comment on proposed 
and/or continuing information 
collections, as required by the 
Paperwork Reduction Act of 1995, 
Public Law 104–13 (44 U.S.C. 
3506(c)(2)(A)). Currently, the IRS is 
soliciting comments concerning 
requirements for investments to qualify 
under section 936(d)(4) as investments 
in qualified Caribbean Basin countries. 
DATES: Written comments should be 
received on or before January 17, 2017 
to be assured of consideration. 
ADDRESSES: Direct all written comments 
to Tuawana Pinkston, Internal Revenue 
Service, Room 6526, 1111 Constitution 
Avenue NW., Washington, DC 20224. 
FOR FURTHER INFORMATION CONTACT: 
Requests for additional information or 
copies of the regulations should be 
directed to Allan Hopkins, at Internal 
Revenue Service, Room 6129, 1111 
Constitution Avenue NW., Washington, 
DC 20224, or through the Internet at 
Allan.M.Hopkins@irs.gov. 
SUPPLEMENTARY INFORMATION: 

Title: Requirements for Investments 
To Qualify Under Section 936(d)(4) as 
Investments in Qualified Caribbean 
Basin Countries. 

OMB Number: 1545–1138. 
Regulation Project Number: TD 8350. 
Abstract: The collection of 

information is required by the Internal 
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Revenue Service to verify that an 
investment qualifies under IRC section 
936(d)(4). The recordkeepers will be 
possession corporations, certain 
financial institutions located in Puerto 
Rico, and borrowers of funds covered by 
this regulation. 

Current Actions: There is no change to 
this existing regulation. 

Type of Review: Extension of 
currently approved collection. 

Affected Public: Business or other for- 
profit organizations. 

Estimated Number of Respondents: 
50. 

Estimated Time per Respondent: 30 
minutes. 

Estimated Total Annual Reporting 
Burden Hours: 1,500. 

The following paragraph applies to all 
of the collections of information covered 
by this notice: 

An agency may not conduct or 
sponsor, and a person is not required to 
respond to, a collection of information 
unless the collection of information 
displays a valid OMB control number. 

Books or records relating to a 
collection of information must be 
retained as long as their contents may 
become material in the administration 
of any internal revenue law. Generally, 
tax returns and tax return information 
are confidential, as required by 26 
U.S.C. 6103. 

Request for Comments: Comments 
submitted in response to this notice will 
be summarized and/or included in the 
request for OMB approval. All 
comments will become a matter of 
public record. Comments are invited on: 
(a) Whether the collection of 
information is necessary for the proper 
performance of the functions of the 
agency, including whether the 
information shall have practical utility; 
(b) the accuracy of the agency’s estimate 
of the burden of the collection of 
information; (c) ways to enhance the 
quality, utility, and clarity of the 
information to be collected; (d) ways to 
minimize the burden of the collection of 
information on respondents, including 
through the use of automated collection 
techniques or other forms of information 
technology; and (e) estimates of capital 
or start-up costs and costs of operation, 
maintenance, and purchase of services 
to provide information. 

Approved: November 9, 2016. 
Allan Hopkins, 
Tax analyst. 
[FR Doc. 2016–27612 Filed 11–16–16; 8:45 am] 

BILLING CODE 4830–01–P 

DEPARTMENT OF THE TREASURY 

Internal Revenue Service 

Proposed Collection; Comment 
Request for Form 4952 

AGENCY: Internal Revenue Service (IRS), 
Treasury. 
ACTION: Notice and request for 
comments. 

SUMMARY: The Department of the 
Treasury, as part of its continuing effort 
to reduce paperwork and respondent 
burden, invites the general public and 
other Federal agencies to take this 
opportunity to comment on proposed 
and/or continuing information 
collections, as required by the 
Paperwork Reduction Act of 1995, 
Public Law 104–13 (44 U.S.C. 
3506(c)(2)(A)). Currently, the IRS is 
soliciting comments concerning Form 
4952, Investment Interest Expense 
Deduction. 

DATES: Written comments should be 
received on or before January 17, 2017 
to be assured of consideration. 
ADDRESSES: Direct all written comments 
to Tuawana Pinkston, Internal Revenue 
Service, Room 6526, 1111 Constitution 
Avenue NW., Washington, DC 20224. 
FOR FURTHER INFORMATION CONTACT: 
Requests for additional information or 
copies of notice should be directed to 
Allan Hopkins at Internal Revenue 
Service, Room 6129, 1111 Constitution 
Avenue NW., Washington, DC 20224, or 
through the Internet, at 
Allan.M.Hopkins@irs.gov. 
SUPPLEMENTARY INFORMATION: Title: 
Investment Interest Expense Deduction. 

OMB Number: 1545–0191. 
Notice Number: Form 4952. 
Abstract: Individuals, estates, and 

trusts use Form 4952 to figure the 
amount of investment interest expense 
(interest paid on loans allocable to 
investment property) they can deduct 
and the amount they can carry forward 
to future years. 

Current Actions: There are no changes 
being made to this collection at this 
time. 

Type of Review: Extension of 
currently approved collection. 

Affected Public: Individuals or 
households and business or other for- 
profit organizations. 

Estimated Number of Respondents: 
137,064. 

Estimated Average Time per 
Respondent: 1 hour, 30 minutes. 

Estimated Total Annual Burden 
Hours: 205,596. 

The following paragraph applies to all 
of the collections of information covered 
by this notice: 

An agency may not conduct or 
sponsor, and a person is not required to 
respond to, a collection of information 
unless the collection of information 
displays a valid OMB control number. 
Books or records relating to a collection 
of information must be retained as long 
as their contents may become material 
in the administration of any internal 
revenue law. Generally, tax returns and 
tax return information are confidential, 
as required by 26 U.S.C. 6103. 

Request for Comments: Comments 
submitted in response to this notice will 
be summarized and/or included in the 
request for OMB approval. All 
comments will become a matter of 
public record. Comments are invited on: 
(a) Whether the collection of 
information is necessary for the proper 
performance of the functions of the 
agency, including whether the 
information shall have practical utility; 
(b) the accuracy of the agency’s estimate 
of the burden of the collection of 
information; (c) ways to enhance the 
quality, utility, and clarity of the 
information to be collected; (d) ways to 
minimize the burden of the collection of 
information on respondents, including 
through the use of automated collection 
techniques or other forms of information 
technology; and (e) estimates of capital 
or start-up costs and costs of operation, 
maintenance, and purchase of services 
to provide information. 

Approved: November 9, 2016. 
Allan Hopkins, 
Tax Analyst. 
[FR Doc. 2016–27589 Filed 11–16–16; 8:45 am] 

BILLING CODE 4830–01–P 

DEPARTMENT OF THE TREASURY 

Internal Revenue Service 

Proposed Collection; Comment 
Request for Form 926 

AGENCY: Internal Revenue Service (IRS), 
Treasury. 
ACTION: Notice and request for 
comments. 

SUMMARY: The Department of the 
Treasury, as part of its continuing effort 
to reduce paperwork and respondent 
burden, invites the general public and 
other Federal agencies to take this 
opportunity to comment on proposed 
and/or continuing information 
collections, as required by the 
Paperwork Reduction Act of 1995, 
Public Law 104–13 (44 U.S.C. 
3506(c)(2)(A)). Currently the IRS is 
soliciting comments concerning Form 
926, Return by a U.S. Transferor of 
Property to a Foreign Corporation. 
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DATES: Written comments should be 
received on or before January 17, 2017 
to be assured of consideration. 
ADDRESSES: Direct all written comments 
to Tuawana Pinkston, Internal Revenue 
Service, Room 6526, 1111 Constitution 
Avenue NW., Washington, DC 20224. 
FOR FURTHER INFORMATION CONTACT: 
Requests for additional information or 
copies of the form and instructions 
should be directed to Martha R. Brinson, 
Internal Revenue Service, Room 6129, 
1111 Constitution Avenue NW., 
Washington, DC 20224, or through the 
Internet at Martha.R.Brinson@irs.gov. 
SUPPLEMENTARY INFORMATION: 

Title: Return by a U.S. Transferor of 
Property to a Foreign Corporation. 

OMB Number: 1545–0026. 
Form Number: Form 926. 
Abstract: Form 926 is filed by any 

U.S. person who transfers certain 
tangible or intangible property to a 
foreign corporation to report 
information required by section 6038B. 

Current Actions: There are no changes 
being made to the form at this time. 

Type of Review: Extension of a 
currently approved collection. 

Affected Public: Business or other for- 
profit organizations and Individuals or 
households. 

Estimated Number of Respondents: 
667. 

Estimated Time per Respondent: 45 
hours, 16 minutes. 

Estimated Total Annual Burden 
Hours: 30,195. 

The following paragraph applies to all 
of the collections of information covered 
by this notice: 

An agency may not conduct or 
sponsor, and a person is not required to 
respond to, a collection of information 
unless the collection of information 
displays a valid OMB control number. 
Books or records relating to a collection 
of information must be retained as long 
as their contents may become material 
in the administration of any internal 
revenue law. Generally, tax returns and 
tax return information are confidential, 
as required by 26 U.S.C. 6103. 

Request for Comments: Comments 
submitted in response to this notice will 
be summarized and/or included in the 
request for OMB approval. All 
comments will become a matter of 
public record. Comments are invited on: 
(a) Whether the collection of 
information is necessary for the proper 
performance of the functions of the 
agency, including whether the 
information shall have practical utility; 
(b) the accuracy of the agency’s estimate 
of the burden of the collection of 
information; (c) ways to enhance the 

quality, utility, and clarity of the 
information to be collected; (d) ways to 
minimize the burden of the collection of 
information on respondents, including 
through the use of automated collection 
techniques or other forms of information 
technology; and (e) estimates of capital 
or start-up costs and costs of operation, 
maintenance, and purchase of services 
to provide information. 

Approved: November 8, 2016. 
Tuawana Pinkston, 
IRS Reports Clearance Officer. 
[FR Doc. 2016–27587 Filed 11–16–16; 8:45 am] 

BILLING CODE 4830–01–P 

DEPARTMENT OF THE TREASURY 

Internal Revenue Service 

Proposed Collection; Comment 
Request for Revenue Procedure 2004– 
19 

AGENCY: Internal Revenue Service (IRS), 
Treasury. 
ACTION: Notice and request for 
comments. 

SUMMARY: The Department of the 
Treasury, as part of its continuing effort 
to reduce paperwork and respondent 
burden, invites the general public and 
other Federal agencies to take this 
opportunity to comment on proposed 
and/or continuing information 
collections, as required by the 
Paperwork Reduction Act of 1995, 
Public Law 104–13 (44 U.S.C. 
3506(c)(2)(A)). Currently, the IRS is 
soliciting comments concerning 
Revenue Procedure 2004–19, Probable 
or Prospective Reserves Safe Harbor. 
DATES: Written comments should be 
received on or before January 17, 2017 
to be assured of consideration. 
ADDRESSES: Direct all written comments 
to Tuawana Pinkston, Internal Revenue 
Service, Room 6526, 1111 Constitution 
Avenue NW., Washington, DC 20224. 
FOR FURTHER INFORMATION CONTACT: 
Requests for additional information or 
copies of the revenue procedure should 
be directed to Martha R. Brinson, 
Internal Revenue Service, Room 6129, 
1111 Constitution Avenue NW., 
Washington, DC 20224, or through the 
Internet at Martha.R.Brinson@irs.gov. 
SUPPLEMENTARY INFORMATION: 

Title: Probable or Prospective 
Reserves Safe Harbor. 

OMB Number: 1545–1861. 
Revenue Procedure Number: Revenue 

Procedure 2004–19. 
Abstract: Revenue Procedure 2004–19 

requires a taxpayer to file an election 

statement with the Service if the 
taxpayer wants to use the safe harbor to 
estimate the taxpayers’ oil and gas 
properties’ probable or prospective 
reserves for purposes of computing cost 
depletion under § 611 of the Internal 
Revenue Code. 

Current Actions: There are no changes 
being made to the revenue procedure at 
this time. 

Type of Review: Extension of a 
currently approved collection. 

Affected Public: Business or other for- 
profit organizations. 

Estimated Number of Respondents: 
100. 

Estimated Annual Average Time per 
Respondent: 30 minutes. 

Estimated Total Annual Hours: 50. 
The following paragraph applies to all 

of the collections of information covered 
by this notice: 

An agency may not conduct or 
sponsor, and a person is not required to 
respond to, a collection of information 
unless the collection of information 
displays a valid OMB control number. 

Books or records relating to a 
collection of information must be 
retained as long as their contents may 
become material in the administration 
of any internal revenue law. Generally, 
tax returns and tax return information 
are confidential, as required by 26 
U.S.C. 6103. 

Request for Comments: Comments 
submitted in response to this notice will 
be summarized and/or included in the 
request for OMB approval. All 
comments will become a matter of 
public record. Comments are invited on: 
(a) Whether the collection of 
information is necessary for the proper 
performance of the functions of the 
agency, including whether the 
information shall have practical utility; 
(b) the accuracy of the agency’s estimate 
of the burden of the collection of 
information; (c) ways to enhance the 
quality, utility, and clarity of the 
information to be collected; (d) ways to 
minimize the burden of the collection of 
information on respondents, including 
through the use of automated collection 
techniques or other forms of information 
technology; and (e) estimates of capital 
or start-up costs and costs of operation, 
maintenance, and purchase of services 
to provide information. 

Approved: November 3, 2016. 
Tuawana Pinkston, 
IRS Reports Clearance Officer. 
[FR Doc. 2016–27585 Filed 11–16–16; 8:45 am] 

BILLING CODE 4830–01–P 
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ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Parts 9 and 721 

[EPA–HQ–OPPT–2016–0207; FRL–9953–41] 

RIN 2070–AB27 

Significant New Use Rules on Certain 
Chemical Substances 

AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Direct final rule. 

SUMMARY: EPA is promulgating 
significant new use rules (SNURs) under 
the Toxic Substances Control Act 
(TSCA) for 57 chemical substances 
which were the subject of 
premanufacture notices (PMNs). The 
applicable review periods for the PMNs 
submitted for these 57 chemical 
substances all ended prior to June 22, 
2016 (i.e., the date on which President 
Obama signed into law the Frank R. 
Lautenberg Chemical Safety for the 21st 
Century Act which amends TSCA). 
Thirty-four of these chemical substances 
are subject to TSCA section 5(e) consent 
orders issued by EPA. This action 
requires persons who intend to 
manufacture (defined by statute to 
include import) or process any of these 
57 chemical substances for an activity 
that is designated as a significant new 
use by this rule to notify EPA at least 
90 days before commencing that 
activity. The required notification 
initiates EPA’s evaluation of the 
intended use within the applicable 
review period. Manufacture and 
processing for the significant new use is 
unable to commence until EPA has 
conducted a review of the notice, made 
an appropriate determination on the 
notice, and take such actions as are 
required with that determination. 
DATES: This rule is effective on January 
17, 2017. For purposes of judicial 
review, this rule shall be promulgated at 
1 p.m. (e.s.t.) on December 1, 2016. 

Written adverse or critical comments, 
or notice of intent to submit adverse or 
critical comments, on one or more of 
these SNURs must be received on or 
before December 19, 2016 (see Unit VI. 
of the SUPPLEMENTARY INFORMATION). If 
EPA receives written adverse or critical 
comments, or notice of intent to submit 
adverse or critical comments, on one or 
more of these SNURs December 19, 
2016, EPA will withdraw the relevant 
sections of this direct final rule before 
its effective date. 

For additional information on related 
reporting requirement dates, see Units 
I.A., VI., and VII. of the SUPPLEMENTARY 
INFORMATION. 

ADDRESSES: Submit your comments, 
identified by docket identification (ID) 
number EPA–HQ–OPPT–2016–0207, by 
one of the following methods: 

• Federal eRulemaking Portal: http:// 
www.regulations.gov. Follow the online 
instructions for submitting comments. 
Do not submit electronically any 
information you consider to be 
Confidential Business Information (CBI) 
or other information whose disclosure is 
restricted by statute. 

• Mail: Document Control Office 
(7407M), Office of Pollution Prevention 
and Toxics (OPPT), Environmental 
Protection Agency, 1200 Pennsylvania 
Ave. NW., Washington, DC 20460–0001. 

• Hand Delivery: To make special 
arrangements for hand delivery or 
delivery of boxed information, please 
follow the instructions at http://
www.epa.gov/dockets/contacts.html. 

Additional instructions on 
commenting or visiting the docket, 
along with more information about 
dockets generally, is available at http:// 
www.epa.gov/dockets. 
FOR FURTHER INFORMATION CONTACT: 

For technical information contact: 
Kenneth Moss, Chemical Control 
Division (7405M), Office of Pollution 
Prevention and Toxics, Environmental 
Protection Agency, 1200 Pennsylvania 
Ave. NW., Washington, DC 20460–0001; 
telephone number: (202) 564–9232; 
email address: moss.kenneth@epa.gov. 

For general information contact: The 
TSCA-Hotline, ABVI-Goodwill, 422 
South Clinton Ave., Rochester, NY 
14620; telephone number: (202) 554– 
1404; email address: TSCA-Hotline@
epa.gov. 

SUPPLEMENTARY INFORMATION: 

I. General Information 

A. Does this action apply to me? 

You may be potentially affected by 
this action if you manufacture, process, 
or use the chemical substances 
contained in this rule. The following list 
of North American Industrial 
Classification System (NAICS) codes is 
not intended to be exhaustive, but rather 
provides a guide to help readers 
determine whether this document 
applies to them. Potentially affected 
entities may include: 

• Manufacturers or processors of one 
or more subject chemical substances 
(NAICS codes 325 and 324110), e.g., 
chemical manufacturing and petroleum 
refineries. 

This action may also affect certain 
entities through pre-existing import 
certification and export notification 
rules under TSCA. Chemical importers 
are subject to the TSCA section 13 (15 
U.S.C. 2612) import certification 

requirements promulgated at 19 CFR 
12.118 through 12.127 and 19 CFR 
127.28. Chemical importers must certify 
that the shipment of the chemical 
substance complies with all applicable 
rules and orders under TSCA. Importers 
of chemicals subject to these SNURs 
must certify their compliance with the 
SNUR requirements. The EPA policy in 
support of import certification appears 
at 40 CFR part 707, subpart B. In 
addition, any persons who export or 
intend to export a chemical substance 
that is the subject of this rule on or after 
December 19, 2016 are subject to the 
export notification provisions of TSCA 
section 12(b) (15 U.S.C. 2611(b)) (see 
§ 721.20), and must comply with the 
export notification requirements in 40 
CFR part 707, subpart D. 

B. What should I consider as I prepare 
my comments for EPA? 

1. Submitting CBI. Do not submit this 
information to EPA through 
regulations.gov or email. Clearly mark 
the part or all of the information that 
you claim to be CBI. For CBI 
information in a disk or CD–ROM that 
you mail to EPA, mark the outside of the 
disk or CD–ROM as CBI and then 
identify electronically within the disk or 
CD–ROM the specific information that 
is claimed as CBI. In addition to one 
complete version of the comment that 
includes information claimed as CBI, a 
copy of the comment that does not 
contain the information claimed as CBI 
must be submitted for inclusion in the 
public docket. Information so marked 
will not be disclosed except in 
accordance with procedures set forth in 
40 CFR part 2. 

2. Tips for preparing your comments. 
When preparing and submitting your 
comments, see the commenting tips at 
http://www.epa.gov/dockets/ 
comments.html. 

II. Background 

A. What action is the Agency taking? 

EPA is promulgating these SNURs 
using direct final procedures. These 
SNURs will require persons to notify 
EPA at least 90 days before commencing 
the manufacture or processing of a 
chemical substance for any activity 
designated by these SNURs as a 
significant new use. Receipt of such 
notices allows EPA to assess risks that 
may be presented by the intended uses 
and, if appropriate, to regulate the 
proposed use before it occurs. 
Additional rationale and background to 
these rules are more fully set out in the 
preamble to EPA’s first direct final 
SNUR published in the Federal Register 
issue of April 24, 1990 (55 FR 17376). 
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Consult that preamble for further 
information on the objectives, rationale, 
and procedures for SNURs and on the 
basis for significant new use 
designations, including provisions for 
developing test data. 

B. What is the Agency’s authority for 
taking this action? 

Section 5(a)(2) of TSCA (15 U.S.C. 
2604(a)(2)) authorizes EPA to determine 
that a use of a chemical substance is a 
‘‘significant new use.’’ EPA must make 
this determination by rule after 
considering all relevant factors, 
including the four bulleted TSCA 
section 5(a)(2) factors listed in Unit III. 
Once EPA determines that a use of a 
chemical substance is a significant new 
use, TSCA section 5(a)(1)(B) requires 
persons to submit a significant new use 
notice (SNUN) to EPA at least 90 days 
before they manufacture or process the 
chemical substance for that use (15 
U.S.C. 2604(a)(1)(B)(i)). TSCA 
furthermore prohibits such 
manufacturing or processing from 
commencing until EPA has conducted a 
review of the notice, made an 
appropriate determination on the notice, 
and taken such actions as are required 
in association with that determination 
(15 U.S.C. 2604(a)(1)(B)(ii)). As 
described in Unit V., the general SNUR 
provisions are found at 40 CFR part 721, 
subpart A. 

C. Applicability of General Provisions 
General provisions for SNURs appear 

in 40 CFR part 721, subpart A. These 
provisions describe persons subject to 
the rule, recordkeeping requirements, 
exemptions to reporting requirements, 
and applicability of the rule to uses 
occurring before the effective date of the 
rule. Provisions relating to user fees 
appear at 40 CFR part 700. According to 
§ 721.1(c), persons subject to these 
SNURs must comply with the same 
SNUN requirements and EPA regulatory 
procedures as submitters of PMNs under 
TSCA section 5(a)(1)(A). In particular, 
these requirements include the 
information submission requirements of 
TSCA section 5(b) and 5(d)(1), the 
exemptions authorized by TSCA 
sections 5(h)(1), (h)(2), (h)(3), and (h)(5), 
and the regulations at 40 CFR part 720. 
Once EPA receives a SNUN, EPA must 
either determine that the significant 
new use is not likely to present an 
unreasonable risk of injury or take such 
regulatory action as is associated with 
an alternative determination before the 
manufacture or processing for the 
significant new use can commence. If 
EPA determines that the significant new 
use is not likely to present an 
unreasonable risk, EPA is required 

under TSCA section 5(g) to make public, 
and submit for publication in the 
Federal Register, a statement of EPA’s 
findings. 

III. Significant New Use Determination 

Section 5(a)(2) of TSCA states that 
EPA’s determination that a use of a 
chemical substance is a significant new 
use must be made after consideration of 
all relevant factors, including: 

• The projected volume of 
manufacturing and processing of a 
chemical substance. 

• The extent to which a use changes 
the type or form of exposure of human 
beings or the environment to a chemical 
substance. 

• The extent to which a use increases 
the magnitude and duration of exposure 
of human beings or the environment to 
a chemical substance. 

• The reasonably anticipated manner 
and methods of manufacturing, 
processing, distribution in commerce, 
and disposal of a chemical substance. 

In addition to these factors 
enumerated in TSCA section 5(a)(2), the 
statute authorized EPA to consider any 
other relevant factors. 

To determine what would constitute a 
significant new use for the 57 chemical 
substances that are the subject of these 
SNURs, EPA considered relevant 
information about the toxicity of the 
chemical substances, likely human 
exposures and environmental releases 
associated with possible uses, and the 
four bulleted TSCA section 5(a)(2) 
factors listed in this unit. 

IV. Substances Subject to This Rule 

EPA is establishing significant new 
use and recordkeeping requirements for 
57 chemical substances in 40 CFR part 
721, subpart E. In this unit, EPA 
provides the following information for 
each chemical substance: 

• PMN number. 
• Chemical name (generic name, if 

the specific name is claimed as CBI). 
• Chemical Abstracts Service (CAS) 

Registry number (if assigned for non- 
confidential chemical identities). 

• Basis for the TSCA section 5(e) 
consent order or, for non-section 5(e) 
SNURs, the basis for the SNUR (i.e., 
SNURs without TSCA section 5(e) 
consent orders). 

• Tests recommended by EPA to 
provide sufficient information to 
evaluate the chemical substance (see 
Unit VIII. for more information). 

• CFR citation assigned in the 
regulatory text section of this rule. 

The regulatory text section of this rule 
specifies the activities designated as 
significant new uses. Certain new uses, 
including production volume limits 

(i.e., limits on manufacture volume) and 
other uses designated in this rule, may 
be claimed as CBI. Unit IX. discusses a 
procedure companies may use to 
ascertain whether a proposed use 
constitutes a significant new use. 

This rule includes 34 PMN substances 
that are subject to ‘‘risk-based’’ consent 
orders under TSCA section 
5(e)(1)(A)(ii)(I) where EPA determined 
that activities associated with the PMN 
substances may present unreasonable 
risk to human health or the 
environment. Those consent orders 
require protective measures to limit 
exposures or otherwise mitigate the 
potential unreasonable risk. The so- 
called ‘‘TSCA section 5(e) SNURs’’ on 
these PMN substances are promulgated 
pursuant to § 721.160, and are based on 
and consistent with the provisions in 
the underlying consent orders. The 
TSCA section 5(e) SNURs designate as 
a ‘‘significant new use’’ the absence of 
the protective measures required in the 
corresponding consent orders. 

Where EPA determined that the PMN 
substance may present an unreasonable 
risk of injury to human health via 
inhalation exposure, the underlying 
TSCA section 5(e) consent order usually 
requires, among other things, that 
potentially exposed employees wear 
specified respirators unless actual 
measurements of the workplace air 
show that air-borne concentrations of 
the PMN substance are below a New 
Chemical Exposure Limit (NCEL) that is 
established by EPA to provide adequate 
protection to human health. In addition 
to the actual NCEL concentration, the 
comprehensive NCELs provisions in 
TSCA section 5(e) consent orders, 
which are modeled after Occupational 
Safety and Health Administration 
(OSHA) Permissible Exposure Limits 
(PELs) provisions, include requirements 
addressing performance criteria for 
sampling and analytical methods, 
periodic monitoring, respiratory 
protection, and recordkeeping. 
However, no comparable NCEL 
provisions currently exist in 40 CFR 
part 721, subpart B, for SNURs. 
Therefore, for these cases, the 
individual SNURs in 40 CFR part 721, 
subpart E, will state that persons subject 
to the SNUR who wish to pursue NCELs 
as an alternative to the § 721.63 
respirator requirements may request to 
do so under § 721.30. EPA expects that 
persons whose § 721.30 requests to use 
the NCELs approach for SNURs are 
approved by EPA will be required to 
comply with NCELs provisions that are 
comparable to those contained in the 
corresponding TSCA section 5(e) 
consent order for the same chemical 
substance. 
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This rule also includes SNURs on 23 
PMN substances that are not subject to 
consent orders under TSCA section 5(e). 
These cases completed Agency review 
prior to June 22, 2016. Under TSCA, 
prior to the enactment of the Frank R. 
Lautenberg Chemical Safety for the 21st 
Century Act on June 22, 2016, EPA did 
not find that the use scenario described 
in the PMN triggered the determinations 
set forth under TSCA section 5(e). 
However, EPA does believe that certain 
changes from the use scenario described 
in the PMN could result in increased 
exposures, thereby constituting a 
‘‘significant new use.’’ These so-called 
‘‘non-TSCA section 5(e) SNURs’’ are 
consistent with the determination made 
at the time and are promulgated 
pursuant to § 721.170. EPA has 
determined that every activity 
designated as a ‘‘significant new use’’ in 
all non-TSCA section 5(e) SNURs issued 
under § 721.170 satisfies the two 
requirements stipulated in 
§ 721.170(c)(2), i.e., these significant 
new use activities, ‘‘(i) are different from 
those described in the premanufacture 
notice for the substance, including any 
amendments, deletions, and additions 
of activities to the premanufacture 
notice, and (ii) may be accompanied by 
changes in exposure or release levels 
that are significant in relation to the 
health or environmental concerns 
identified’’ for the PMN substance. 

PMN Number P–11–482 
Chemical name: Bimodal mixture 

consisting of multi-walled carbon 
nanotubes and other classes of carbon 
nanotubes (generic). 

CAS number: Claimed confidential. 
Effective date of TSCA section 5(e) 

consent order: September 30, 2015. 
The PMN states that the generic use 

of the PMN substance will be as a 
specialty additive. Based on test data on 
analogous respirable, poorly soluble 
particulates and nanocarbon materials, 
EPA identified concerns for pulmonary 
toxicity and oncogenicity. Based on test 
data for other nanocarbon materials EPA 
identified concerns for environmental 
toxicity. The Order was issued under 
TSCA sections 5(e)(1)(A)(i) and 
5(e)(1)(A)(ii)(I), based on a finding that 
the substance may present an 
unreasonable risk of injury to human 
health and the environment. To protect 
against these risks, the consent order 
requires: 

1. Use of personal protective 
equipment involving impervious gloves 
and protective clothing (where there is 
a potential for dermal exposures) and a 
National Institute for Occupational 
Safety and Health (NIOSH)-certified air 
purifying, tight-fitting full-face 

respirator equipped with N–100, P–100, 
or R–100 cartridges, or power air 
purifying particulate respirator with an 
Assigned Protection Factor (APF) of at 
least 50 (where there is a potential for 
inhalation exposures). 

2. Submission of a dustiness test 
within six months of notice of 
commencement of manufacture (NOC). 

3. Submission of certain physical- 
chemical properties data within the 
time limits specified in the consent 
order. 

4. Processing and use of the PMN 
substance only for the use specified in 
the consent order, including no 
application method that generates a 
vapor, mist or aerosol unless the 
application method occurs in an 
enclosed process. 

5. No use of the PMN substance 
resulting in releases to surface waters 
and disposal of the PMN substance only 
by landfill or incineration. 

The SNUR would designate as a 
‘‘significant new use’’ the absence of 
these protective measures. 

Recommended testing: EPA has 
determined that the development of 
data on certain physical-chemical 
properties, as well as certain human 
health and environmental toxicity 
testing would help characterize possible 
effects of the substance. The submitter 
has agreed to provide a dustiness test 
(European Standard EU 15051) by six 
months from commencement of 
manufacture. In addition, the submitter 
has agreed to provide certain physical- 
chemical property testing as required in 
the consent order after the 
commencement of manufacture. 
Although the order does not require a 
90-day inhalation toxicity test (OPPTS 
Test Guideline 870.3465 or Organisation 
for Economic Co-operation and 
Development (OECD) Test Guideline 
413) in rats with a post-exposure 
observation period of up to 9 months 
(including BALF analysis, a 
determination of cardiovascular toxicity 
(clinically-based blood/plasma protein 
analyses), and histopathology of the 
heart), a two-year inhalation bioassay 
(OPPTS Test Guideline 870.4200), a 
daphnid chronic toxicity test (OPPTS 
Test Guideline 850.1300), a fish early- 
life stage toxicity test (OPPTS Test 
Guideline 850.1400), or an algal toxicity 
test (OCSPP Test Guideline 850.4500), 
the Order’s restrictions on manufacture, 
processing, distribution in commerce, 
and disposal will remain in effect until 
the Order is modified or revoked by 
EPA based on submission of this or 
other relevant information. 

CFR citation: 40 CFR 721.10927. 

PMN Number P–12–292 

Chemical name: Coke (coal), 
secondary pitch. 

Definition: A carbon-containing 
residue from the coking of air blown 
pitch coke oil and/or pitch distillate. 
Composed primarily of isotropic carbon, 
it contains small amounts of sulfur and 
ash constituents. 

CAS number: 94113–91–4. 
Effective date of TSCA section 5(e) 

consent order: July 1. 2015. 
Basis for TSCA section 5(e) consent 

order: The PMN states that the generic 
(non-confidential) use of the substance 
will be in the carbon graphite industry. 
Based on SAR analysis of test data on 
analogous respirable, poorly soluble 
particulates, subcategory carbon black, 
EPA identified concerns for lung effects 
and cancer to workers exposed to the 
PMN substance by the inhalation route. 
The Order was issued under TSCA 
sections 5(e)(1)(A)(i) and 5(e)(1)(A)(ii)(I) 
based on a finding that the substance 
may present an unreasonable risk of 
injury to human health. To protect 
against these risks, the consent order 
requires: 

1. Use of personal protective 
equipment including a NIOSH-certified 
respirator with an APF of at least 50 or 
compliance with a NCEL of 0.0025 mg/ 
m3 as an 8-hour time-weighted average, 
when there is a potential for inhalation 
exposures. 

2. Hazard communication. 
Establishment and use of a hazard 
communication program, including 
human health precautionary statements 
on each label and in the Material Safety 
Data Sheet (MSDS). 

3. No domestic manufacture of the 
PMN substance. 

4. Use of the PMN substances only for 
the confidential uses specified in the 
consent order. 

5. Submission of certain toxicity 
testing on the PMN substance prior to 
exceeding the confidential production 
volume limit as specified in the consent 
order of the PMN substance. 

The SNUR designates as a ‘‘significant 
new use’’ the absence of these protective 
measures. 

Recommended testing: EPA has 
determined that the development of 
data on certain physical-chemical 
properties, as well as certain human 
health toxicity testing would help 
characterize possible effects of the 
substance. The submitter has agreed to 
provide the physical/chemical 
properties data and a 90-day inhalation 
toxicity test (OPPTS Test Guideline 
870.3465) in rats with a post-exposure 
observation period of 60 days (including 
BALF analysis) before exceeding the 
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production volume limits in the consent 
order. Although the order does not 
require a two-year inhalation bioassay 
(OPPTS Test Guideline 870.4200), the 
Order’s restrictions on manufacture, 
processing, distribution in commerce, 
and disposal will remain in effect until 
the Order is modified or revoked by 
EPA based on submission of this or 
other relevant information 

CFR citation: 40 CFR 721.10928. 

PMN Numbers P–13–718, P–13–719, P– 
13–720, P–13–721, P–14–655, P–14–656, 
P–14–657, and P–14–658 

Chemical name: Single-walled carbon 
nanotubes (generic). 

CAS number: Claimed confidential. 
Effective date of TSCA section 5(e) 

consent order: July 1. 2015. 
Basis for TSCA section 5(e) consent 

order: The PMNs state that the use of 
the PMN substances will be as: a semi- 
conductor, conductive, or resistive 
element in electronic circuitry and 
devices; an electro-mechanical switch in 
electronic circuitry and devices; a film 
laminate to improve structural, 
electrical or electro-chemical properties 
of composite materials; a film laminate 
to improve conductivity in batteries, 
capacitors and fuels cells; with 
composite materials to improve their 
mechanical properties and electrical 
conductivities; catalyst support for use 
in fuel cells; in a nanoporous network 
in gas diffusion layers; for separation of 
chemicals; an additive to improve 
corrosion resistance of metals; an 
additive in lubricants and greases to 
improve wear resistance; an additive for 
transparency and conductivity in 
electronic devices; an additive for fibers 
in structural and electrical applications; 
an additive for fibers in fabrics and as 
a chemical intermediate. Based on test 
data on analogous respirable, poorly 
soluble particulates and other carbon 
nanotubes, EPA identified concerns for 
pulmonary toxicity and oncogenicity. 
Based on test data for other carbon 
nanotubes, EPA identified concerns for 
environmental toxicity. The Order was 
issued under TSCA sections 5(e)(1)(A)(i) 
and 5(e)(1)(A)(ii)(I), based on a finding 
that the substances may present an 
unreasonable risk of injury to human 
health and the environment. To protect 
against these risks, the consent order 
requires: 

1. Use of personal protective 
equipment involving impervious gloves 
and protective clothing (where there is 
a potential for dermal exposures) and a 
National Institute for Occupational 
Safety and Health (NIOSH)-certified air 
purifying, tight-fitting full-face 
respirator equipped with N–100, P–100, 
or R–100 cartridges, or power air 

purifying particulate respirator with an 
Assigned Protection Factor (APF) of at 
least 50 (where there is a potential for 
inhalation exposures). 

2. Submission of certain physical- 
chemical data for the PMN substances 
within the time triggers specified in the 
consent order. 

3. Submission of certain human 
health testing prior to exceeding the 
confidential production volume limit 
specified in the consent order. 

4. Establishment of a medical 
surveillance program as specified in the 
consent order. 

5. Processing and use of the PMN 
substances only for the uses specified in 
the consent order, including no 
application method that generates a 
vapor, mist or aerosol unless the 
application method occurs in an 
enclosed process. 

6. No use of the PMN substances 
resulting in releases to surface waters 
and disposal of the PMN substances 
only by landfill or incineration. 

The SNUR would designate as a 
‘‘significant new use’’ the absence of 
these protective measures. 

Recommended testing: EPA has 
determined that the development of 
data on certain physical-chemical 
properties, as well as certain human 
health and environmental toxicity 
testing would help characterize possible 
effects of the substance. The submitter 
has agreed to provide the physical/ 
chemical properties data within the 
specified time limits. In addition, the 
submitter has agreed not to exceed the 
confidential production limit without 
performing a 90-day inhalation toxicity 
test (OPPTS Test Guideline 870.3465 or 
OECD Test Guideline 413) in rats with 
a post-exposure observation period of 
up to 9 months (including BALF 
analysis, a determination of 
cardiovascular toxicity (clinically-based 
blood/plasma protein analyses), and 
histopathology of the heart). Although 
the order does not require a two-year 
inhalation bioassay (OPPTS Test 
Guideline 870.4200), a daphnid chronic 
toxicity test (OPPTS Test Guideline 
850.1300), a fish early-life stage toxicity 
test (OPPTS Test Guideline 850.1400), 
or an algal toxicity test (OCSPP Test 
Guideline 850.4500), the Order’s 
restrictions on manufacture, processing, 
distribution in commerce, and disposal 
will remain in effect until the Order is 
modified or revoked by EPA based on 
submission of this or other relevant 
information. 

CFR citation: 40 CFR 721.10929. 

PMN Numbers P–14–150, P–14–151, P– 
14–152, P–14–165, and P–14–166 

Chemical name: Fatty acid amides 
(generic). 

CAS number: Claimed confidential. 
Basis for Action: The PMNs states that 

these substances will be used as 
chemical intermediates, additives for 
flotation products, and adhesion 
promoters for use in asphalt 
applications. Based on SAR analysis of 
test data on analogous amides and 
aliphatic amines, EPA expects toxicity 
to aquatic organisms may occur at 
concentrations that exceed 1 ppb of 
PMNs P–14–150 and P–14–165, 2 ppb of 
PMN P–16–166, and 4 ppb of PMNs P– 
14–151 and P–14–152 in surface waters. 
For the uses described in the PMNs, 
releases of the substances are not 
expected to result in surface water 
concentrations that exceed their 
respective concern concentration levels. 
Therefore, EPA has not determined that 
the proposed manufacturing, 
processing, or use of the substances may 
present an unreasonable risk. EPA has 
determined, however, that any use of 
the substances, excluding the uses 
described in the PMNs, resulting in 
releases to surface waters exceeding 1 
ppb (P–15–150 and P–14–165), 2 ppb 
(P–16–166), or 4 ppb (P–15–151 and P– 
15–152) may result in significant 
adverse environmental effects. Based on 
this information, the PMN substances 
meet the concern criteria at 
§ 721.170(b)(4)(ii). 

Recommended testing: EPA has 
determined that the results of a fish 
acute toxicity test, freshwater and 
marine (OPPTS Test Guideline 
850.1075); an aquatic invertebrate acute 
toxicity test (OPPTS Test Guideline 
850.1010); and an algal toxicity test 
(OCSPP Test Guideline 850.4500) would 
help characterize the environmental 
effects of the PMN substances P–14– 
150, P–14–151, and P–14–152. Further, 
EPA has determined results of a fish 
early-life stage toxicity test (OPPTS Test 
Guideline 850.1400); a daphnid chronic 
toxicity test (OPPTS Test Guideline 
850.1300); an algal toxicity test (OCSPP 
Test Guideline 850.4500); log Kow and 
water solubility measurements, as well 
as either the fish acute toxicity 
mitigated by humic acid test (OPPTS 
Test Guideline 850.1085) or the whole 
sediment acute toxicity invertebrates, 
freshwater test (OPPTS Test Guideline 
850.1735) would help characterize the 
environmental effects of the PMN 
substances P–14–165 and P–14–166. 
EPA also recommends that the guidance 
document on aquatic toxicity testing of 
difficult substances and mixtures (OECD 
Test Guideline 23) be followed to 
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facilitate solubility in the test media, 
because of the low water solubility of 
the PMNs. EPA recommends conducting 
the water solubility and log Kow 
measurements testing first as the results 
may mitigate the need for further 
toxicity testing or change the testing 
recommendations. 

CFR citation: 40 CFR 721.10930. 

PMN Number P–14–413 

Chemical name: Kaolin, reaction 
products with polysiloxane (generic). 

CAS number: Claimed confidential. 
Effective date of TSCA section 5(e) 

consent order: October 22, 2015. 
Basis for TSCA section 5(e) consent 

order: The PMN states that the generic 
(non-confidential) use of the substance 
will be as an insulator. Based on SAR 
analysis of test data on analogous 
respirable, poorly soluble particulates, 
EPA identified concerns for lung effects 
to workers exposed to the PMN 
substance by the inhalation route. The 
Order was issued under TSCA sections 
5(e)(1)(A)(i) and 5(e)(1)(A)(ii)(I) based 
on a finding that the substance may 
present an unreasonable risk of injury to 
human health. To protect against these 
risks, the consent order requires: 

1. Use of personal protective 
equipment including a NIOSH-certified 
respirator with an APF of at least 1,000 
or compliance with a NCEL of 0.1 mg/ 
m3 as an 8-hour time-weighted average, 
when there is a potential for inhalation 
exposures. 

2. Establishment and use of a hazard 
communication program, including 
human health precautionary statements 
on each label and in the MSDS. 

3. Submission of a 90-day inhalation 
study on the PMN substance prior to 
exceeding the confidential production 
volume limit as specified in the consent 
order of the PMN substance. 

The SNUR designates as a ‘‘significant 
new use’’ the absence of these protective 
measures. 

Recommended testing: The submitter 
has agreed to provide a 90-day 
inhalation toxicity test (OPPTS Test 
Guideline 870.3465) in rats with a post- 
exposure observation period of 60 days 
(including BALF analysis) before 
exceeding the production volume limit 
in the consent order. Although the order 
does not require a two-year inhalation 
bioassay (OPPTS Test Guideline 
870.4200), the Order’s restrictions on 
manufacture, processing, distribution in 
commerce, and disposal will remain in 
effect until the Order is modified or 
revoked by EPA based on submission of 
this or other relevant information. 

CFR citation: 40 CFR 721.10931. 

PMN Numbers P–14–428, P–14–429, 
P–14–430, and P–14–431 

Chemical name: Fatty acid amides 
(generic). 

CAS number: Claimed confidential. 
Basis for Action: The consolidated 

PMN states that the substances will be 
used as adhesion promoters and 
emulsifier intermediates for use in 
asphalt applications. Based on SAR 
analysis of test data on analogous 
aliphatic amines, EPA predicts toxicity 
to aquatic organisms may occur at 
concentrations that exceed 1 ppb of 
P–14–428 and P–14–430, and 2 ppb of 
P–14–429 and P–14–431 in surface 
waters. For the uses described in the 
PMNs, releases of the substances are not 
expected to result in surface water 
concentrations that exceed their 
respective concentration values. 
Therefore, EPA has not determined that 
the proposed manufacturing, 
processing, or use of the substances may 
present an unreasonable risk. EPA has 
determined, however, that any use of 
the substances, excluding the uses 
described in the PMNs, resulting in 
releases to surface waters exceeding 1 
ppb of P–14–428 and P–14–430, and 2 
ppb of P–14–429 and P–14–431, may 
cause significant adverse environmental 
effects. Based on this information, the 
PMN substances meet the concern 
criteria at § 721.170(b)(4)(ii). 

Recommended testing: EPA has 
determined that the results of a fish 
early-life stage toxicity test (OPPTS Test 
Guideline 850.1400); a daphnid chronic 
toxicity test (OPPTS Test Guideline 
850.1300); and an algal toxicity test 
(OCSPP Test Guideline 850.4500) would 
help characterize the environmental 
effects of the PMN substances. 

CFR citation: 40 CFR 721.10932. 

PMN Numbers P–14–523, P–14–524, 
P–14–525, P–14–526, and P–14–527 

Chemical name: Copolymers of 
perfluorinated and alkyl methacrylates 
(generic). 

CAS number: Claimed confidential. 
Effective date of TSCA section 5(e) 

consent order: August 24, 2015. 
Basis for TSCA section 5(e) consent 

order: The PMNs state that the generic 
(non-confidential) use of the substances 
will be as additives for textile finishing. 
Based on physical-chemical properties 
data, as well as test data on analogous 
perfluorinated chemicals and potential 
perfluorinated degradation products, 
EPA identified concerns for irritation to 
skin, eyes, lungs, mucous membranes, 
lung toxicity, liver toxicity, blood 
toxicity, male reproductive toxicity, 
immunosupression, and oncogenicity. 
EPA has concerns that these degradation 

products will persist in the 
environment, could bioaccumulate or 
biomagnify, and could be toxic (PBT) to 
people, wild mammals, and birds. The 
Order was issued under TSCA sections 
5(e)(1)(A)(i), 5(e)(1)(A)(ii)(I), and 
5(e)(1)(A)(ii)(II) based on a finding that 
the substances may present an 
unreasonable risk of injury to the 
environment and human health, the 
substances may be produced in 
substantial quantities and may 
reasonably be anticipated to enter the 
environment in substantial quantities, 
and there may be significant (or 
substantial) human exposure to the 
substances and their potential 
degradation products. To protect against 
these exposures and risks, the consent 
order requires: 

1. Use of personal protective 
equipment including a NIOSH-certified 
respirator when there is a potential for 
inhalation exposures. 

2. Risk notification. If as a result of 
the test data required, the company 
becomes aware that the PMN substances 
may present a risk of injury to human 
health or the environment, the company 
must incorporate this new information, 
and any information on methods for 
protecting against such risk into an 
MSDS, within 90 days. 

3. Manufacture of the PMN 
substances: (a) According to the 
chemical composition section of the 
consent order, including analyzing and 
reporting certain starting raw material 
impurities to EPA; and (b) within the 
maximum established limits of certain 
fluorinated impurities of the PMN 
substance as stated in the consent order. 

4. Submission of certain toxicity, 
physical-chemical property, and 
environmental fate testing on the PMN 
substance prior to exceeding the 
confidential production volume limits 
as specified in the consent order. 

5. Use of the PMN substances only for 
water and oil repellent use on military 
protective clothing. 

6. No distribution of the PMN 
substances for consumer use. 

7. No manufacture of the PMN 
substances in the United States. 

8. No water releases of the PMN 
substances exceeding 17 ppb. 

Recommended testing: EPA has 
determined that the results of certain 
toxicity and environmental fate testing 
would help characterize the PMN 
substance. The submitter has agreed to 
complete the testing identified in the 
testing section of the consent order by 
the confidential limits specified. In 
addition, EPA has determined that the 
results of a 90-day inhalation toxicity 
test in rats (OPPTS Test Guideline 
870.3465/OECD Test Guideline 413) 

VerDate Sep<11>2014 22:04 Nov 16, 2016 Jkt 241001 PO 00000 Frm 00006 Fmt 4701 Sfmt 4700 E:\FR\FM\17NOR2.SGM 17NOR2m
st

oc
ks

til
l o

n 
D

S
K

3G
9T

08
2P

R
O

D
 w

ith
 R

U
LE

S
2



81255 Federal Register / Vol. 81, No. 222 / Thursday, November 17, 2016 / Rules and Regulations 

with a 60-day holding period, and an 
avian reproduction test (OECD Test 
Guideline 206) in mallard ducks would 
help characterize potential human 
health and environmental effects of the 
PMN substances. The Order does not 
require this testing at any specified time 
or production volume. However, the 
Order’s restrictions on manufacture, 
processing, distribution in commerce, 
use, and disposal of the PMN substances 
will remain in effect until the Order is 
modified or revoked by EPA based on 
submission of that or other relevant 
information. 

CFR citation: 40 CFR 721.10933. 

PMN Number P–14–580 
Chemical name: Alkenoic acid, 

polymer with alkyl alkenoate, 
alkylalkylalkenoate, alkenoic acid and 
tridecafluoro alkylalkenoate, compds. 
with alkylaminoalcanol (generic). 

CAS number: Claimed confidential. 
Effective date of TSCA section 5(e) 

consent order: October 21, 2015. 
Basis for TSCA section 5(e) consent 

order: The PMN states that the generic 
(non-confidential) use of the substance 
will be as a coating additive. Based on 
physical chemical properties data, as 
well as test data on analogous 
perfluorinated chemicals and potential 
perfluorinated degradation products, 
EPA identified concerns for irritation to 
skin, eyes, lungs, mucous membranes, 
lung toxicity, liver toxicity, blood 
toxicity, male reproductive toxicity, 
immunosupression, and oncogenicity. 
EPA has concerns that these degradation 
products will persist in the 
environment, could bioaccumulate or 
biomagnify, and could be toxic (PBT) to 
people, wild mammals, and birds. The 
Order was issued under TSCA sections 
5(e)(1)(A)(i), 5(e)(1)(A)(ii)(I), and 
5(e)(1)(A)(ii)(II) based on a finding that 
the substance may present an 
unreasonable risk of injury to the 
environment and human health, the 
substance may be produced in 
substantial quantities and may 
reasonably be anticipated to enter the 
environment in substantial quantities, 
and there may be significant (or 
substantial) human exposure to the 
substance and its potential degradation 
products. To protect against these 
exposures and risks, the consent order 
requires: 

1. Use of a NIOSH-certified respirator 
when there is a potential for inhalation 
exposures. 

2. Use of impervious gloves where 
there is a potential for dermal 
exposures. 

3. Risk notification. If as a result of 
the test data required, the company 
becomes aware that the PMN substances 

may present a risk of injury to human 
health or the environment, the company 
must incorporate this new information, 
and any information on methods for 
protecting against such risk into an 
MSDS, within 90 days. 

4. Manufacture of the PMN substance: 
(a) According to the chemical 
composition section of the consent 
order, including analyzing and reporting 
certain starting raw material impurities 
to EPA; and (b) within the maximum 
established limits of certain fluorinated 
impurities of the PMN substance as 
stated in the consent order. 

5. Submission of certain toxicity, 
physical-chemical property, and 
environmental fate testing on the PMN 
substance prior to exceeding the 
confidential production volume limits 
as specified in the consent order. 

6. Use of the PMN substance only for 
the confidential uses specified in the 
consent order. 

Recommended testing: EPA has 
determined that the results of certain 
toxicity and environmental fate testing 
would help characterize the PMN 
substance. The submitter has agreed to 
complete the testing identified in the 
testing section of the consent order by 
the confidential limits specified. In 
addition, EPA has determined that the 
results of a hydrolysis as a function of 
pH and temperature (OPPTS Test 
Guideline 835.2130); an indirect 
photolysis screening test (OPPTS Test 
Guideline 835.5270); a modified semi- 
continuous activated sludge (SCAS) test 
(OPPTS Test Guideline 835.5045 or 
OECD Test Guideline 302A) with 
analysis of degradation products; a 
simulation test-aerobic sewage 
treatment (activated sludge units) OECD 
Test Guideline OECD 303A); a 
phototransformation of chemicals in 
soils surfaces (Draft OECD Test 
Guideline Jan. 2002); an acute 
inhalation toxicity test (OPPTS Test 
Guideline 870.1300); and a fish short- 
term reproduction test (OPPTS Test 
Guideline 890.1350) would help 
characterize potential human health and 
environmental effects of the PMN 
substances. The Order does not require 
this testing at any specified time or 
production volume. However, the 
Order’s restrictions on manufacture, 
processing, distribution in commerce, 
use, and disposal of the PMN substances 
will remain in effect until the Order is 
modified or revoked by EPA based on 
submission of that or other relevant 
information. 

CFR citation: 40 CFR 721.10934. 

PMN Number P–14–643 
Chemical name: Titanium oxide 

compound (generic). 

CAS number: Claimed confidential. 
Effective date of TSCA section 5(e) 

consent order: July 15, 2015. 
Basis for TSCA section 5(e) consent 

order: The PMN states that the generic 
(non-confidential) use of the substance 
will be as a physical characteristics 
modifier for composite articles. Based 
on SAR analysis of test data on 
analogous respirable, poorly soluble 
particulates, EPA identified concerns for 
lung effects to workers exposed to the 
PMN substance by the inhalation route. 
The Order was issued under TSCA 
sections 5(e)(1)(A)(i) and 5(e)(1)(A)(ii)(I) 
based on a finding that the substance 
may present an unreasonable risk of 
injury to human health. To protect 
against these risks, the consent order 
requires: 

1. Use of personal protective 
equipment including a NIOSH-certified 
respirator with an APF of at least 10 or 
compliance with a NCEL of 2.4 mg/m3 
as an 8-hour time-weighted average, 
when there is a potential for inhalation 
exposures. 

2. Establishment and use of a hazard 
communication program, including 
human health precautionary statements 
on each label and in the MSDS. 

3. Submission of a 90-day inhalation 
study on the PMN substance prior to 
exceeding the production volume limit 
specified in the consent order of the 
PMN substance. 

The SNUR designates as a ‘‘significant 
new use’’ the absence of these protective 
measures. 

Recommended testing: The submitter 
has agreed to provide a 90-day 
inhalation toxicity test (OPPTS Test 
Guideline 870.3465) in rats with a post- 
exposure observation period of 60 days 
(including BALF analysis) before 
exceeding the production volume limit 
in the consent order. Although the order 
does not require a two-year inhalation 
bioassay (OPPTS Test Guideline 
870.4200), the Order’s restrictions on 
manufacture, processing, distribution in 
commerce, and disposal will remain in 
effect until the Order is modified or 
revoked by EPA based on submission of 
this or other relevant information. 

CFR citation: 40 CFR 721.10935. 

PMN Numbers P–14–688, P–14–689, 
P–14–690, and P–14–691 

Chemical name: Fatty acid amide 
hydrochlorides (generic). 

CAS number: Claimed confidential. 
Basis for Action: The PMNs state that 

the substances will be used as 
surfactants for use in asphalt emulsions. 
Based on SAR analysis of test data on 
analogous aliphatic amines, EPA 
predicts toxicity to aquatic organisms 
may occur at concentrations that exceed 
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1 ppb for P–14–688, P–14–689, P–14– 
690, and 2 ppb for P–14–691 in surface 
waters. For the uses described in the 
PMNs, releases of the substances are not 
expected to result in surface water 
concentrations that exceed their 
respective concern concentration levels. 
Therefore, EPA has not determined that 
the proposed manufacturing, 
processing, or use of the substances may 
present an unreasonable risk. EPA has 
determined, however, that any use of 
the substances, excluding the uses 
described in the PMNs, resulting in 
releases to surface waters exceeding 1 
ppb for P–14–688, P–14–689, P–14–690, 
and 2 ppb for P–14–691, may result in 
significant adverse environmental 
effects. Based on this information, the 
PMN substances meet the concern 
criteria at § 721.170(b)(4)(ii). 

Recommended testing: EPA has 
determined that the results of a fish 
early-life stage toxicity test (OPPTS Test 
Guideline 850.1400); a daphnid chronic 
toxicity test (OPPTS Test Guideline 
850.1300); and an algal toxicity test 
(OCSPP Test Guideline 850.4500) would 
help characterize the environmental 
effects of the PMN substances. EPA 
recommends that testing be conducted 
on P–14–688. 

CFR citation: 40 CFR 721.10936. 

PMN Numbers P–14–712, P–14–713, 
P–14–714, and P–14–715 

Chemical names: Plastics, wastes, 
pyrolyzed, bulk pyrolysate (generic) 
(P–14–712); Plastics, wastes, pyrolyzed, 
light distillate (generic) (P–14–713); 
Plastics, wastes, pyrolyzed, middle 
distillate (generic) (P–14–714); and 
Plastics, wastes, pyrolyzed, heavy 
distillate (generic) (P–14–715). 

CAS numbers: Claimed confidential. 
Effective date of TSCA section 5(e) 

consent order: July 27, 2015. 
Basis for TSCA section 5(e) consent 

order: The PMNs state that the generic 
(non-confidential) use of P–14–712 is a 
petroleum blend stock, of P–14–713 and 
P–14–714 is a fuel blend stock, and of 
P–14–715 is a component of grease or 
wax products. Based on the presence of 
benzene and naphthalene, EPA 
identified concerns for oncogenicity, 
immunotoxicity, liver toxicity, and 
blood toxicity. There is also a concern 
that polychlorinated dibenzo-p-dioxins 
and dibenzofurans could be present in 
the PMN substances. The Order was 
issued under TSCA sections 5(e)(1)(A)(i) 
and 5(e)(1)(A)(ii)(I), based on a finding 
that the substances may present an 
unreasonable risk of injury to human 
health and the environment. To protect 
against these risks, the consent order 
requires: 

1. Use of a NIOSH-certified respirator 
with an APF of at least 10 (where there 
is a potential for inhalation exposures) 
or, as an alternative, maintaining 
workplace airborne concentrations of 
the chemical substances identified in 
the consent order at a level below the 
specified Exposure Limit (EL) of 0.1 
ppm and 10 ppm respectively for an 
8-hour time weighted average. 

2. Use of the PMN substances only for 
the uses specified in the consent order. 

3. Manufacture P–14–712 only as 
described in the PMN. 

4. Provide personal protective 
equipment to workers to prevent dermal 
exposure, where there is a potential for 
dermal exposures. 

5. Establishment and use of a hazard 
communication program, including 
human health precautionary statements 
on each label and in the MSDS. 

6. Record and report on a quarterly 
basis polychlorinated dibenzo-p-dioxin 
and dibenzofuran levels for P–14–712. 

Recommended testing: EPA has 
determined that quarterly testing of 
polychlorinated dibenzo-p-dioxin and 
dibenzofuran levels for P–14–712 will 
characterize potential health effects of 
the PMN substances. 

CFR citations: 40 CFR 721.10937 
(P–14–712); 40 CFR 721.10938 (P–14– 
713); 40 CFR 721.10939 (P–14–714); and 
40 CFR 721.10940 (P–14–715). 

PMN Number P–15–28 

Chemical name: Carbon silicon oxide. 
CAS number: 39345–87–4. 
Effective date of TSCA section 5(e) 

consent order: September 22, 2015. 
Basis for TSCA section 5(e) consent 

order: The PMN states that the generic 
(non-confidential) use of P–15–28 is a 
colorant for industrial, architecture, 
plastics, inks and automotive 
applications. Based on the presence on 
data on structurally analogous poorly 
soluble particulates, EPA identified 
concerns for lung overload. The Order 
was issued under TSCA sections 
5(e)(1)(A)(i), 5(e)(1)(A)(ii)(I), and 
5(e)(1)(A)(ii)(II), based on a finding that 
the substance may present an 
unreasonable risk of injury to human 
health, and that the substance will be 
produced in substantial quantities and 
may reasonably be anticipated to enter 
the environment in substantial 
quantities, and there may be significant 
(or substantial) human exposure to the 
substance. To protect against these risks, 
the consent order requires: 

1. Use of personal protective 
equipment including a NIOSH-certified 
respirator with an APF of at least 10 or 
compliance with a NCEL of 6 mg/m3 as 
an 8-hour time-weighted average, when 

there is a potential for inhalation 
exposures. 

2. Hazard communication. 
Establishment and use of a hazard 
communication program, including 
human health precautionary statements 
on each label and in the MSDS. 

3. Manufacture of the PMN substance 
only as described in the Consent Order. 

4. Submission of certain toxicity 
testing on the PMN substance within 
two years of submission of the NOC, as 
specified in the consent order of the 
PMN substance. 

Recommended testing: EPA has 
determined that the results of a 90-day 
inhalation toxicity study, with a 60-day 
holding period (OPPTS Test Guideline 
870.3465), would help characterize 
human health and environmental effects 
of the PMN substance. The submitter 
has agreed to conduct this test within 
two years of submission of the Notice of 
Commencement of Manufacture (NOC). 
EPA has also determined that the results 
of a Chronic Toxicity test (OPPTS Test 
Guideline 870.4100) via the inhalation 
route would further help characterize 
human health effects of the PMN 
substance, The Order does not require 
this testing at any specified time or 
production volume. However, the 
Order’s restrictions on manufacture, 
processing, distribution in commerce, 
use, and disposal of the PMN substance 
will remain in effect until the Order is 
modified or revoked by EPA based on 
submission of that or other relevant 
information. 

CFR citation: 40 CFR 721.10941. 

PMN Number P–15–54 

Chemical name: Carbon nanotubes 
(generic). 

CAS number: Claimed confidential. 
Effective date of TSCA section 5(e) 

consent order: August 31, 2015. 
Basis for TSCA section 5(e) consent 

order: The PMN states that the generic 
(non-confidential) use of the PMN 
substance will be as a chemical 
intermediate. Based on test data on 
analogous respirable, poorly soluble 
particulates and carbon nanotubes, EPA 
identified concerns for pulmonary 
toxicity and oncogenicity. Based on test 
data for other nanocarbon materials EPA 
identified concerns for environmental 
toxicity. The Order was issued under 
TSCA sections 5(e)(1)(A)(i) and 
5(e)(1)(A)(ii)(I), based on a finding that 
the substance may present an 
unreasonable risk of injury to human 
health and the environment. To protect 
against these risks, the consent order 
requires: 

1. Use of personal protective 
equipment involving impervious gloves 
and protective clothing (where there is 
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a potential for dermal exposures) and a 
National Institute for Occupational 
Safety and Health (NIOSH)-certified air 
purifying, tight-fitting full-face 
respirator equipped with N–100, P–100, 
or R–100 cartridges, or power air 
purifying particulate respirator with an 
Assigned Protection Factor (APF) of at 
least 50 (where there is a potential for 
inhalation exposures). 

2. Submission of certain physical 
chemical properties according to the 
time limits described in the order. 

3. Submission of a 90-day inhalation 
study within one year of notice of 
commencement. 

4. Use of the PMN substance only as 
a chemical intermediate. 

5. No use of the PMN substance 
resulting in releases to surface waters 
and disposal of the PMN substance only 
by landfill or incineration. 

The SNUR would designate as a 
‘‘significant new use’’ the absence of 
these protective measures. 

Recommended testing: EPA has 
determined that the development of 
data on certain physical-chemical 
properties, as well as certain human 
health and environmental toxicity 
testing would help characterize possible 
effects of the substance. The submitter 
has agreed to provide the results of 
certain physical-chemical property 
testing annually for at least three years 
after the commencement of 
manufacture. The submitter has also 
agreed to provide the results of a 90-day 
inhalation toxicity study already being 
conducted. Although the order does not 
require a daphnid chronic toxicity test 
(OPPTS Test Guideline 850.1300), a fish 
early-life stage toxicity test (OPPTS Test 
Guideline 850.1400), or an algal toxicity 
test (OCSPP Test Guideline 850.4500), 
the Order’s restrictions on manufacture, 
processing, distribution in commerce, 
and disposal will remain in effect until 
the Order is modified or revoked by 
EPA based on submission of this or 
other relevant information. 

CFR citation: 40 CFR 721.10942. 

PMN Number P–15–149 

Chemical name: Sulfonated 
alkylbenzene salts (generic). 

CAS number: Claimed confidential. 
Effective date of TSCA section 5(e) 

consent order: September 15, 2015. 
Basis for TSCA section 5(e) consent 

order: The PMN states that the generic 
(non-confidential) use of the substance 
will be for enhanced oil recovery. Based 
on test data on analogous surfactants, 
EPA identified concerns for surfactant 
effects on the lung and irritation to eyes 
and mucous membranes. Further, based 
on structural activity relationship (SAR) 
analysis of test data on analogous 

anionic surfactants, EPA predicts 
toxicity to aquatic organisms may occur 
at concentrations that exceed 2 ppb of 
the PMN substance in surface waters. 
The Order was issued under TSCA 
sections 5(e)(1)(A)(i) and 5(e)(1)(A)(ii)(I) 
based on a finding that the substance 
may present an unreasonable risk of 
injury to human health and the 
environment. To protect against these 
risks, the consent order requires: 

1. Hazard communication. 
Establishment and use of a hazard 
communication program, including 
environmental and human health 
precautionary statements on each label 
and in the MSDS. 

2. Submission of certain toxicity 
testing on the PMN substance prior to 
exceeding the confidential production 
volume limit as specified in the consent 
order of the PMN substance. 

3. Use of the PMN substance only for 
the confidential use specified in the 
consent order. 

4. Comply with the release to water 
provisions specified in the consent 
order. 

The SNUR designates as a ‘‘significant 
new use’’ the absence of these protective 
measures. 

Recommended testing: EPA has 
determined that the results of a fish 
acute toxicity test, freshwater and 
marine (OPPTS Test Guideline 
850.1075); an acute invertebrate toxicity 
test, freshwater daphnids (OPPTS Test 
Guideline 850.1010); and an algal 
toxicity test (OCSPP Test Guideline 
850.4500) would help characterize the 
environmental effects of the PMN 
substance. The submitter has agreed to 
complete this testing by the confidential 
production volume identified in the 
consent order. In addition, EPA has 
determined that the results of a fish 
early-life stage toxicity test (OPPTS Test 
Guideline 850.1400); a daphnid chronic 
toxicity test (OPPTS Test Guideline 
850.1300); acute inhalation toxicity test 
(OPPTS Test Guideline 870.1300); acute 
eye irritation test (OPPTS Test 
Guideline 870.2400); and acute dermal 
irritation test (OPPTS Test Guideline 
OPPTS 870.2500) would help 
characterize the potential environmental 
and human health effects of the PMN 
substance. The Order does not require 
these tests at any specified time or 
production volume. However, the 
Order’s restrictions on manufacture, 
processing, distribution in commerce, 
use, and disposal of the PMN substance 
will remain in effect until the Order is 
modified or revoked by EPA based on 
submission of that or other relevant 
information. 

CFR citation: 40 CFR 721.10943. 

PMN Number P–15–267 

Chemical name: Substituted 
quinoline derivative (generic). 

CAS number: Claimed confidential. 
Basis for Action: The PMN states that 

the generic (non-confidential) use of the 
substance will be as a pesticide 
additive. Based on test data on the PMN 
substance, EPA identified concerns for 
chronic toxicity including blood, 
kidney, and spleen toxicity. As 
described in the PMN, occupational 
exposures are expected to be minimal 
due to the use of adequate personal 
protective equipment. Therefore, EPA 
has not determined that the proposed 
manufacturing, processing, or use of the 
substance may present an unreasonable 
risk. EPA has determined, however, that 
use of the substance without use of 
impervious dermal protection where 
there is potential for dermal exposures, 
use of a NIOSH-certified respirator with 
an APF of at least 10, where there is a 
potential for inhalation exposures, and 
use other than as a pesticide additive 
may result in serious health effects. 
Based on this information, the PMN 
substance meets the concern criteria at 
§ 721.170(b)(3)(i). 

Recommended testing: EPA has 
determined that the results of a 90-day 
inhalation toxicity test (OPPTS Test 
Guideline 870.3465) would help 
characterize the human health effects of 
the PMN substance. 

CFR citation: 40 CFR 721.10944. 

PMN Number P–15–470 

Chemical name: Algal oil amide 
(generic). 

CAS number: Claimed confidential. 
Basis for Action: The PMN states that 

the generic (non-confidential) use of the 
substance will be as a chemical 
intermediate. Based on SAR analysis of 
test data on analogous aliphatic amines, 
EPA predicts toxicity to aquatic 
organisms may occur at concentrations 
that exceed 2 ppb of the PMN substance 
in surface waters for greater than 20 
days per year. This 20-day criterion is 
derived from partial life cycle tests 
(daphnid chronic and fish early life 
stage tests) that typically range from 21 
to 28 days in duration. EPA predicts 
toxicity to aquatic organisms may occur 
if releases of the substance to surface 
water, from uses other than as described 
in the PMN, exceed releases from the 
use described in the PMN. For the use 
described in the PMN, environmental 
releases did not exceed 2 ppb for more 
than 20 days per year. Therefore, EPA 
has not determined that the proposed 
manufacturing, processing, or use of the 
substance may present an unreasonable 
risk. EPA has determined, however, that 
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any use of the substance other than as 
listed in the PMN may result in 
significant adverse environmental 
effects. Based on this information, the 
PMN substance meets the concern 
criteria at § 721.170(b)(4)(ii). 

Recommended testing: EPA has 
determined that the results of a fish 
acute toxicity test, freshwater and 
marine (OPPTS Test Guideline 
850.1075); an acute invertebrate toxicity 
test, freshwater daphnids (OPPTS Test 
Guideline 850.1010); and an algal 
toxicity test (OCSPP Test Guideline 
850.4500) would help characterize the 
environmental effects of the PMN 
substance. 

CFR citation: 40 CFR 721.10945. 

PMN Number P–15–485 

Chemical name: Bismuth compound 
(generic). 

CAS number: Claimed confidential. 
Effective date of TSCA section 5(e) 

consent order: December 21, 2015. 
Basis for TSCA section 5(e) consent 

order: The PMN states that the generic 
(non-confidential) use of the substance 
will be as an additive for industrial 
coatings. Based on SAR analysis of test 
data on analogous respirable, poorly 
soluble particulates, EPA identified 
concerns for lung toxicity. The Order 
was issued under TSCA sections 
5(e)(1)(A)(i) and 5(e)(1)(A)(ii)(I) based 
on a finding that the substance may 
present an unreasonable risk of injury to 
human health. To protect against these 
risks, the consent order requires: 

1. Use of personal protective 
equipment including a NIOSH-certified 
respirator with an APF of at least 10 or 
compliance with a NCEL of 2.4 mg/m3 
as an 8-hour time-weighted average, 
when there is a potential for inhalation 
exposures. 

2. Establishment and use of a hazard 
communication program, including 
human health precautionary statements 
on each label and in the MSDS. 

3. Submission of certain toxicity 
testing on the PMN substance prior to 
exceeding the production volume limit 
as specified in the consent order. 

The SNUR designates as a ‘‘significant 
new use’’ the absence of these protective 
measures. 

Recommended testing: EPA has 
determined that the results of a 90-day 
inhalation toxicity test (OPPTS Test 
Guideline 870.3465) with special 
attention to histopathology 
(inflammation and cell proliferation) of 
the lung tissues and various parameters 
of the bronchoalveolar lavage fluid 
(BALF) (e.g., maker enzyme activities, 
total protein content, total cell count, 
cell differential, and cell viability) 
would help to characterize the health 

effects of the PMN substance. The 
submitter has agreed to complete this 
testing by the aggregate production 
volume identified in the consent order. 
In addition, EPA has determined that 
the results of a 2-year inhalation 
bioassay (OCSPP Test Guideline 
870.4200) would help characterize the 
potential human health effects of the 
PMN substance. The Order does not 
require this test at any specified time or 
production volume. However, the 
Order’s restrictions on manufacture, 
processing, distribution in commerce, 
use, and disposal of the PMN substance 
will remain in effect until the Order is 
modified or revoked by EPA based on 
submission of that or other relevant 
information. 

CFR citation: 40 CFR 721.10946. 

PMN Numbers P–15–612, P–15–613, P– 
15–614, P–15–615, P–15–616, P–15–617, 
and P–15–618 

Chemical names: Sulfur thulium 
ytterbium yttrium oxide (P–15–612); 
Gadolinium sulfur ytterbium yttrium 
oxide, erbium- and thulium-doped (P– 
15–613); Neodymium sulfur yttrium 
oxide (P–15–614); Erbium gadolinium 
neodymium sulfur ytterbium yttrium 
oxide (P–15–615); Erbium gadolinium 
sulfur ytterbium yttrium oxide (P–15– 
616); Erbium gadolinium ytterbium 
oxide (P–15–617); and Erbium 
gadolinium sulfur ytterbium oxide (P– 
15–618). 

CAS numbers: 180189–40–6 (P–15– 
612); 1651187–84–6 (P–15–613); 
1651158–45–5 (P–15–614); 1651152– 
96–3 (P–15–615); 1622295–07–1 (P–15– 
616); 1651152–05–4 (P–15–617); and 
934388–91–7 (P–15–618). 

Effective date of TSCA section 5(e) 
consent order: December 21, 2015. 

Basis for TSCA section 5(e) consent 
order: The PMNs state that the use of 
the substances will be as additives for 
brand protection and anti-counterfeiting 
inks and polymers. Based on SAR 
analysis of test data on analogous 
respirable, poorly soluble particulates, 
EPA identified concerns for lung 
toxicity. The Order was issued under 
TSCA sections 5(e)(1)(A)(i) and 
5(e)(1)(A)(ii)(I) based on a finding that 
the substance may present an 
unreasonable risk of injury to human 
health. To protect against these risks, 
the consent order requires: 

1. Use of personal protective 
equipment including a NIOSH-certified 
respirator with an APF of at least 10 or 
compliance with a NCEL of 0.07 mg/m3 
as an 8-hour time-weighted average, 
when there is a potential for inhalation 
exposures. 

2. Establishment and use of a hazard 
communication program, including 

human health precautionary statements 
on each label and in the MSDS. 

3. Submission of certain toxicity 
testing on the PMN substances prior to 
exceeding the production volume limit 
as specified in the consent order. 

The SNUR designates as a ‘‘significant 
new use’’ the absence of these protective 
measures. 

Recommended testing: EPA has 
determined that the results of a 90-day 
inhalation toxicity test (OPPTS Test 
Guideline 870.3465) with special 
attention to histopathology 
(inflammation and cell proliferation) of 
the lung tissues and various parameters 
of the bronchoalveolar lavage fluid 
(BALF) (e.g., maker enzyme activities, 
total protein content, total cell count, 
cell differential, and cell viability) 
would help to characterize the health 
effects of the PMN substance. The 
submitter has agreed to complete this 
testing by the aggregate production 
volume identified in the consent order. 
In addition, EPA has determined that 
the results of a 2-year inhalation 
bioassay (OCSPP Test Guideline 
870.4200) would help characterize the 
potential human health effects of the 
PMN substances. The Order does not 
require this test at any specified time or 
production volume. However, the 
Order’s restrictions on manufacture, 
processing, distribution in commerce, 
use, and disposal of the PMN substances 
will remain in effect until the Order is 
modified or revoked by EPA based on 
submission of that or other relevant 
information. 

CFR citations: 40 CFR 721.10947 (P– 
15–612); 40 CFR 721.10948 (P–15–613); 
40 CFR 721.10949 (P–15–614); 40 CFR 
721.10950 (P–15–615); 40 CFR 
721.10951 (P–15–616); 40 CFR 
721.10952 (P–15–617); and 40 CFR 
721.10953 (P–15–618). 

PMN Number P–15–655 
Chemical names: 2-Ethylhexanoic 

acid, compound with alkyamino 
cyclohexane (generic) (P–15–0655, 
chemical A); and 2-Ethylhexanoic acid, 
compound with cyclohexylamine 
(generic) (P–15–0655, chemical B). 

CAS numbers: Claimed confidential. 
Basis for Action: The PMN states that 

the generic (non-confidential) use of the 
substances will be as an epoxy curing 
agent. Based on SAR analysis of test 
data on analogous aliphatic amines, 
EPA predicts toxicity to aquatic 
organisms may occur at concentrations 
that exceed 34 ppb of the PMN 
substances in surface waters. As 
described in the PMN, releases of the 
substances are not expected to result in 
surface water concentrations that exceed 
34 ppb. Therefore, EPA has not 
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determined that the proposed 
manufacturing, processing, or use of the 
substance may present an unreasonable 
risk. EPA has determined, however, that 
any use of the substances that results in 
releases to surface water concentrations 
exceeding 34 ppb may cause significant 
adverse environmental effects. Based on 
this information, the PMN substances 
meet the concern criteria at 
§ 721.170(b)(4)(ii). 

Recommended testing: EPA has 
determined that the results of a fish 
acute toxicity test, freshwater and 
marine (OPPTS Test Guideline 
850.1075); an acute invertebrate toxicity 
test, freshwater daphnids (OPPTS Test 
Guideline 850.1010); and an algal 
toxicity test (OCSPP Test Guideline 
850.4500) would help characterize the 
environmental effects of the PMN 
substances. 

CFR citation: 40 CFR 721.10954. 

PMN Number P–15–680 

Chemical name: Propenoic acid, alkyl 
ester, polymer with 1,3- 
cyclohexanedialkylamine, reaction 
products with oxirane(alkoxyalkyl) 
(generic). 

CAS number: Claimed confidential. 
Basis for Action: The PMN states that 

the generic (non-confidential) use of the 
substance will be as an ingredient in 
liquid paint coating. Based on data on 
the PMN substance as well as SAR 
analysis of test data on analogous 
aliphatic amines, EPA predicts toxicity 
to aquatic organisms may occur at 
concentrations that exceed 1 ppb of the 
PMN substance in surface waters. As 
described in the PMN, releases of the 
substance are not expected to result in 
surface water concentrations that exceed 
1 ppb. Therefore, EPA has not 
determined that the proposed 
manufacturing, processing, or use of the 
substance may present an unreasonable 
risk. EPA has determined, however, that 
any use of the substance that results in 
releases to surface water concentrations 
exceeding 1 ppb may result in 
significant adverse environmental 
effects. Based on this information, the 
PMN substance meets the concern 
criteria at § 721.170(b)(4)(i) and 
(b)(4)(ii). 

Recommended testing: EPA has 
determined that the results of an 
activated sludge sorption isotherm test 
(OPPTS Test Guideline 835.1110); a fish 
early-life stage toxicity test (OPPTS Test 
Guideline 850.1400); and a daphnid 
chronic toxicity test (OPPTS Test 
Guideline 850.1300) would help 
characterize the environmental effects of 
the PMN substance. 

CFR citation: 40 CFR 721.10955. 

PMN Number P–15–691 

Chemical name: Acrylic acid, 
polymer with polyalkylene polyamine 
(generic). 

CAS number: Claimed confidential. 
Basis for Action: The PMN states that 

the use of the substance will be as a 
chemical intermediate. Based on data on 
the PMN substance and SAR analysis of 
test data on analogous polycationic 
polymers, EPA predicts toxicity to 
aquatic organisms may occur at 
concentrations that exceed 5 ppb of the 
PMN substance in surface waters for 
greater than 20 days per year. This 20- 
day criterion is derived from partial life 
cycle tests (daphnid chronic and fish 
early life stage tests) that typically range 
from 21 to 28 days in duration. EPA 
predicts toxicity to aquatic organisms 
may occur if releases of the substance to 
surface water, from uses other than as 
described in the PMN, exceed releases 
from the use described in the PMN. For 
the use described in the PMN, 
environmental releases did not exceed 5 
ppb for more than 20 days per year. 
Therefore, EPA has not determined that 
the proposed manufacturing, 
processing, or use of the substance may 
present an unreasonable risk. EPA has 
determined, however, that any use of 
the substance other than as listed in the 
PMN may result in significant adverse 
environmental effects. Based on this 
information, the PMN substance meets 
the concern criteria at § 721.170(b)(4)(i) 
and (b)(4)(ii). 

Recommended testing: EPA has 
determined that the results of a Zahn- 
Wellens/EMPA Test (OPPTS Test 
Guideline 835.3200); a fish early-life 
stage toxicity test (OPPTS Test 
Guideline 850.1400); a fish acute- 
toxicity test (OPPTS Test Guideline 
850.1085) mitigated by humic acid test; 
and a daphnid chronic toxicity test 
(OPPTS Test Guideline 850.1300); 
would help characterize the 
environmental effects of the PMN 
substance. EPA recommends that the 
fate testing be performed first as the 
results may mitigate the need for further 
toxicity testing or change the testing 
recommendations. 

CFR citation: 40 CFR 721.10956. 

PMN Number P–16–30 

Chemical name: 1,2- 
Cyclohexanedicarboxylic acid, 1-(2- 
phenylhydrazide). 

CAS number: 1807977–72–5. 
Basis for Action: The PMN states that 

the substance will be used as a curing 
agent in anaerobic adhesive and sealant 
formulations. Based on test data on 
analogous hydrazines, EPA identified 
concerns for blood toxicity, 

neurotoxicity, oncogenicity, and 
mutagenicity. Hydrazides are expected 
to be positive in the chromosome 
aberration test and positive for lung 
sensitization. Based on the presence of 
a free acid, irritation to moist tissue 
(eyes, lungs, and mucous membranes) is 
expected. As described in the PMN, 
occupational exposures are expected to 
be minimal due to the use of adequate 
personal protective equipment. 
Therefore, EPA has not determined that 
the proposed manufacturing, 
processing, or use of the substance may 
present an unreasonable risk. EPA has 
determined, however, that use of the 
substance without use of impervious 
gloves and impervious clothing where 
there is a potential for dermal 
exposures, may result in serious health 
effects. Based on this information, the 
PMN substance meets the concern 
criteria at § 721.170(b)(1)(i)(C) and 
(b)(3)(ii). 

Recommended testing: EPA has 
determined that the results of a 90-day 
dermal toxicity test (OPPTS Test 
Guideline 870.3250) and a 
carcinogenicity test (OPPTS Test 
Guideline 870.4200) by the expected 
route of exposure in two species of 
rodents, would help characterize the 
human health effects of the PMN 
substance. 

CFR citation: 40 CFR 721.10957. 

PMN Number P–16–52 
Chemical name: 2,5-Furandione, 

dihydro-, polymer with 1,1’-iminobis[2- 
propanol], benzoate (ester), N-benzoyl 
derivs. 

CAS number: 592479–38–4. 
Basis for Action: The PMN states that 

the generic (non-confidential) use of the 
substance will be as printing ink. Based 
on SAR analysis of test data on 
analogous esters and amides, EPA 
predicts toxicity to aquatic organisms 
may occur at concentrations that exceed 
5 ppb of the PMN substance in surface 
waters. As described in the PMN, 
releases of the substance are not 
expected to result in surface water 
concentrations that exceed 5 ppb. 
Therefore, EPA has not determined that 
the proposed manufacturing, 
processing, or use of the substance may 
present an unreasonable risk. EPA has 
determined, however, that any use of 
the substance resulting in surface water 
concentrations exceeding 5 ppb may 
cause significant adverse environmental 
effects. Based on this information, the 
PMN substance meets the concern 
criteria at § 721.170(b)(4)(ii). 

Recommended testing: EPA has 
determined that the results of a fish 
acute toxicity test, freshwater and 
marine (OPPTS Test Guideline 
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850.1075); an acute invertebrate toxicity 
test, freshwater daphnids (OPPTS Test 
Guideline 850.1010); and an algal 
toxicity test (OCSPP Test Guideline 
850.4500) would help characterize the 
environmental effects of the PMN 
substance. 

CFR citation: 40 CFR 721.10958. 

PMN Numbers P–16–56 and P–16–57 

Chemical name: Dialkyl 
fattyalkylamino propanamide 
alkylamine acetates (generic). 

CAS number: Claimed confidential. 
Basis for Action: The PMNs state that 

the generic (non-confidential) use of the 
substances is in oil production. Based 
on SAR analysis of test data on 
analogous aliphatic amines, EPA 
predicts toxicity to aquatic organisms 
may occur at concentrations that exceed 
1 ppb of the PMN substances in surface 
waters. As described in the PMNs, 
releases of the substances are not 
expected to result in surface water 
concentrations that exceed 1 ppb. 
Therefore, EPA has not determined that 
the proposed manufacturing, 
processing, or use of the substances may 
present an unreasonable risk. EPA has 
determined, however, that any use of 
the substances that results in releases to 
surface water concentrations exceeding 
1 ppb may cause significant adverse 
environmental effects. Based on this 
information, the PMN substances meets 
the concern criteria at § 721.170(b)(4)(i). 

Recommended testing: EPA has 
determined that the results of a fish 
early-life stage toxicity test (OPPTS Test 
Guideline 850.1400); a mysid chronic 
toxicity test (OPPTS Test Guideline 
850.1350); and an algal toxicity test 
(OCSPP Test Guideline 850.4500) would 
help characterize the environmental 
effects of the PMN substances. 

CFR citation: 40 CFR 721.10959. 

PMN Number P–16–58 

Chemical name: 
Dialkylaminopropylaminopropanoate 
ester (generic). 

CAS number: Claimed confidential. 
Basis for Action: The PMN states that 

the substance will be used as a chemical 
intermediate. Based on SAR analysis of 
test data on analogous aliphatic amines, 
EPA predicts toxicity to aquatic 
organisms may occur at concentrations 
that exceed 14 ppb of the PMN 
substance in surface waters. As 
described in the PMN, releases of the 
substance are not expected to result in 
surface water concentrations that exceed 
14 ppb. Therefore, EPA has not 
determined that the proposed 
manufacturing, processing, or use of the 
substance may present an unreasonable 
risk. EPA has determined, however, that 

any use of the substance resulting in 
surface water concentrations exceeding 
14 ppb may cause significant adverse 
environmental effects. Based on this 
information, the PMN substance meets 
the concern criteria at 
§ 721.170(b)(4)(ii). 

Recommended testing: EPA has 
determined that the results of a fish 
acute toxicity test, freshwater and 
marine (OPPTS Test Guideline 
850.1075); an acute invertebrate toxicity 
test, freshwater daphnids (OPPTS Test 
Guideline 850.1010); and an algal 
toxicity test (OCSPP Test Guideline 
850.4500) would help characterize the 
environmental effects of the PMN 
substance. 

CFR citation: 40 CFR 721.10960. 

V. Rationale and Objectives of the Rule 

A. Rationale 
During review of the PMNs submitted 

for the chemical substances that are 
subject to these SNURs, EPA concluded 
that for 34 of the 57 chemical 
substances, regulation was warranted 
under TSCA section 5(e), pending the 
development of information sufficient to 
make reasoned evaluations of the health 
or environmental effects of the chemical 
substances. The basis for such findings 
is outlined in Unit IV. Based on these 
findings, TSCA section 5(e) consent 
orders requiring the use of appropriate 
exposure controls were negotiated with 
the PMN submitters. The SNUR 
provisions for these chemical 
substances are consistent with the 
provisions of the TSCA section 5(e) 
consent orders. These SNURs are 
promulgated pursuant to § 721.160 (see 
Unit VI.). 

In the other 23 cases, where the uses 
are not regulated under a TSCA section 
5(e) consent order, EPA determined that 
one or more of the criteria of concern 
established at § 721.170 were met, as 
discussed in Unit IV. 

B. Objectives 
EPA is issuing these SNURs for 

specific chemical substances which 
have undergone premanufacture review 
because the Agency wants to achieve 
the following objectives with regard to 
the significant new uses designated in 
this rule: 

• EPA will receive notice of any 
person’s intent to manufacture or 
process a listed chemical substance for 
the described significant new use before 
that activity begins. 

• EPA will have an opportunity to 
review and evaluate data submitted in a 
SNUN before the notice submitter 
begins manufacturing or processing a 
listed chemical substance for the 
described significant new use. 

• EPA will be able to either determine 
that the prospective manufacture or 
processing is not likely to present an 
unreasonable risk, or to take necessary 
regulatory action associated with any 
other determination, before the 
described significant new use of the 
chemical substance occurs. 

• EPA will ensure that all 
manufacturers and processors of the 
same chemical substance that is subject 
to a TSCA section 5(e) consent order are 
subject to similar requirements. 

Issuance of a SNUR for a chemical 
substance does not signify that the 
chemical substance is listed on the 
TSCA Chemical Substance Inventory 
(TSCA Inventory). Guidance on how to 
determine if a chemical substance is on 
the TSCA Inventory is available on the 
Internet at http://www.epa.gov/opptintr/ 
existingchemicals/pubs/tscainventory/ 
index.html. 

VI. Direct Final Procedures 
EPA is issuing these SNURs as a 

direct final rule, as described in 
§ 721.160(c)(3) and § 721.170(d)(4). In 
accordance with § 721.160(c)(3)(ii) and 
§ 721.170(d)(4)(i)(B), the effective date 
of this rule is January 17, 2017 without 
further notice, unless EPA receives 
written adverse or critical comments, or 
notice of intent to submit adverse or 
critical comments before December 19, 
2016. 

If EPA receives written adverse or 
critical comments, or notice of intent to 
submit adverse or critical comments, on 
one or more of these SNURs before 
December 19, 2016, EPA will withdraw 
the relevant sections of this direct final 
rule before its effective date. EPA will 
then issue a proposed SNUR for the 
chemical substance(s) on which adverse 
or critical comments were received, 
providing a 30-day period for public 
comment. 

This rule establishes SNURs for a 
number of chemical substances. Any 
person who submits adverse or critical 
comments, or notice of intent to submit 
adverse or critical comments, must 
identify the chemical substance and the 
new use to which it applies. EPA will 
not withdraw a SNUR for a chemical 
substance not identified in the 
comment. 

VII. Applicability of Rule to Uses 
Occurring Before Effective Date of the 
Final Rule 

To establish a significant new use, 
EPA must determine that the use is not 
ongoing. The chemical substances 
subject to this rule have undergone 
premanufacture review. In cases where 
EPA has not received a notice of 
commencement (NOC) and the chemical 
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substance has not been added to the 
TSCA Inventory, no person may 
commence such activities without first 
submitting a PMN. Therefore, for 
chemical substances for which an NOC 
has not been submitted EPA concludes 
that the designated significant new uses 
are not ongoing. 

When chemical substances identified 
in this rule are added to the TSCA 
Inventory, EPA recognizes that, before 
the rule is effective, other persons might 
engage in a use that has been identified 
as a significant new use. However, 
TSCA section 5(e) consent orders have 
been issued for 34 of the 57 chemical 
substances, and the PMN submitters are 
prohibited by the TSCA section 5(e) 
consent orders from undertaking 
activities which would be designated as 
significant new uses. The identities of 
46 of the 57 chemical substances subject 
to this rule have been claimed as 
confidential and EPA has received no 
post-PMN bona fide submissions (per 
§§ 720.25 and 721.11). Based on this, 
the Agency believes that it is highly 
unlikely that any of the significant new 
uses described in the regulatory text of 
this rule are ongoing. 

Therefore, EPA designates November 
9, 2016 (the date of public release/web 
posting of this rule) as the cutoff date for 
determining whether the new use is 
ongoing. This designation varies slightly 
from EPA’s past practice of designating 
the date of Federal Register publication 
as the date for making this 
determination. The objective of EPA’s 
approach has been to ensure that a 
person could not defeat a SNUR by 
initiating a significant new use before 
the effective date of the direct final rule. 
In developing this rule, EPA has 
recognized that, given EPA’s practice of 
now posting rules on its Web site a 
week or more in advance of Federal 
Register publication, this objective 
could be thwarted even before that 
publication. Thus, EPA has slightly 
modified its approach in this 
rulemaking and plans to follow this 
modified approach in future significant 
new use rulemakings. 

Persons who begin commercial 
manufacture or processing of the 
chemical substances for a significant 
new use identified as of that date would 
have to cease any such activity upon the 
effective date of the final rule. To 
resume their activities, these persons 
would have to first comply with all 
applicable SNUR notification 
requirements and wait until the notice 
review period, including any 
extensions, expires. If such a person met 
the conditions of advance compliance 
under § 721.45(h), the person would be 
considered exempt from the 

requirements of the SNUR. Consult the 
Federal Register document of April 24, 
1990 for a more detailed discussion of 
the cutoff date for ongoing uses. 

VIII. Development and Submission of 
Information 

EPA recognizes that TSCA section 5 
does not require developing any 
particular new information (e.g., 
generating test data) before submission 
of a SNUN. There is an exception: 
development of test data is required 
where the chemical substance subject to 
the SNUR is also subject to a rule, order 
or consent agreement under TSCA 
section 4 (see TSCA section 5(b)(1)). 

In the absence of a TSCA section 4 
test rule covering the chemical 
substance, persons are required only to 
submit information in their possession 
or control and to describe any other 
information known to or reasonably 
ascertainable by them (see 40 CFR 
720.50). However, upon review of PMNs 
and SNUNs, the Agency has the 
authority to require appropriate testing. 
In cases where EPA issued a TSCA 
section 5(e) consent order that requires 
or recommends certain testing, Unit IV. 
lists those tests. Unit IV. also lists 
recommended testing for non-5(e) 
SNURs. Descriptions of tests are 
provided for informational purposes. 
EPA strongly encourages persons, before 
performing any testing, to consult with 
the Agency pertaining to protocol 
selection. To access the OCSPP test 
guidelines referenced in this document 
electronically, please go to http://
www.epa.gov/ocspp and select ‘‘Test 
Methods and Guidelines.’’ The 
Organisation for Economic Co-operation 
and Development (OECD) test 
guidelines are available from the OECD 
Bookshop at http://
www.oecdbookshop.org or SourceOECD 
at http://www.sourceoecd.org. ASTM 
International standards are available at 
http://www.astm.org/Standard/ 
index.shtml. 

In the TSCA section 5(e) consent 
orders for several of the chemical 
substances regulated under this rule, 
EPA has established production volume 
limits in view of the lack of data on the 
potential health and environmental 
risks that may be posed by the 
significant new uses or increased 
exposure to the chemical substances. 
These limits cannot be exceeded unless 
the PMN submitter first submits the 
results of toxicity tests that would 
permit a reasoned evaluation of the 
potential risks posed by these chemical 
substances. Under recent TSCA section 
5(e) consent orders, each PMN submitter 
is required to submit each study at least 
14 weeks (earlier TSCA section 5(e) 

consent orders required submissions at 
least 12 weeks) before reaching the 
specified production limit. Listings of 
the tests specified in the TSCA section 
5(e) consent orders are included in Unit 
IV. The SNURs contain the same 
production volume limits as the TSCA 
section 5(e) consent orders. Exceeding 
these production limits is defined as a 
significant new use. Persons who intend 
to exceed the production limit must 
notify the Agency by submitting a 
SNUN at least 90 days in advance of 
commencement of non-exempt 
commercial manufacture or processing. 

The recommended tests specified in 
Unit IV. may not be the only means of 
addressing the potential risks of the 
chemical substance. However, 
submitting a SNUN without any test 
data may increase the likelihood that 
EPA will take action under TSCA 
section 5(e), particularly if satisfactory 
test results have not been obtained from 
a prior PMN or SNUN submitter. EPA 
recommends that potential SNUN 
submitters contact EPA early enough so 
that they will be able to conduct the 
appropriate tests. 

SNUN submitters should be aware 
that EPA will be better able to evaluate 
SNUNs which provide detailed 
information on the following: 

• Human exposure and 
environmental release that may result 
from the significant new use of the 
chemical substances. 

• Potential benefits of the chemical 
substances. 

• Information on risks posed by the 
chemical substances compared to risks 
posed by potential substitutes. 

IX. Procedural Determinations 
By this rule, EPA is establishing 

certain significant new uses which have 
been claimed as CBI subject to Agency 
confidentiality regulations at 40 CFR 
part 2 and 40 CFR part 720, subpart E. 
Absent a final determination or other 
disposition of the confidentiality claim 
under 40 CFR part 2 procedures, EPA is 
required to keep this information 
confidential. EPA promulgated a 
procedure to deal with the situation 
where a specific significant new use is 
CBI, at 40 CFR 721.1725(b)(1). 

Under these procedures a 
manufacturer or processor may request 
EPA to determine whether a proposed 
use would be a significant new use 
under the rule. The manufacturer or 
processor must show that it has a bona 
fide intent to manufacture or process the 
chemical substance and must identify 
the specific use for which it intends to 
manufacture or process the chemical 
substance. If EPA concludes that the 
person has shown a bona fide intent to 

VerDate Sep<11>2014 22:04 Nov 16, 2016 Jkt 241001 PO 00000 Frm 00013 Fmt 4701 Sfmt 4700 E:\FR\FM\17NOR2.SGM 17NOR2m
st

oc
ks

til
l o

n 
D

S
K

3G
9T

08
2P

R
O

D
 w

ith
 R

U
LE

S
2

http://www.astm.org/Standard/index.shtml
http://www.astm.org/Standard/index.shtml
http://www.oecdbookshop.org
http://www.oecdbookshop.org
http://www.epa.gov/ocspp
http://www.epa.gov/ocspp
http://www.sourceoecd.org


81262 Federal Register / Vol. 81, No. 222 / Thursday, November 17, 2016 / Rules and Regulations 

manufacture or process the chemical 
substance, EPA will tell the person 
whether the use identified in the bona 
fide submission would be a significant 
new use under the rule. Since most of 
the chemical identities of the chemical 
substances subject to these SNURs are 
also CBI, manufacturers and processors 
can combine the bona fide submission 
under the procedure in § 721.1725(b)(1) 
with that under § 721.11 into a single 
step. 

If EPA determines that the use 
identified in the bona fide submission 
would not be a significant new use, i.e., 
the use does not meet the criteria 
specified in the rule for a significant 
new use, that person can manufacture or 
process the chemical substance so long 
as the significant new use trigger is not 
met. In the case of a production volume 
trigger, this means that the aggregate 
annual production volume does not 
exceed that identified in the bona fide 
submission to EPA. Because of 
confidentiality concerns, EPA does not 
typically disclose the actual production 
volume that constitutes the use trigger. 
Thus, if the person later intends to 
exceed that volume, a new bona fide 
submission would be necessary to 
determine whether that higher volume 
would be a significant new use. 

X. SNUN Submissions 
According to § 721.1(c), persons 

submitting a SNUN must comply with 
the same notification requirements and 
EPA regulatory procedures as persons 
submitting a PMN, including 
submission of test data on health and 
environmental effects as described in 40 
CFR 720.50. SNUNs must be submitted 
on EPA Form No. 7710–25, generated 
using e-PMN software, and submitted to 
the Agency in accordance with the 
procedures set forth in 40 CFR 720.40 
and § 721.25. E–PMN software is 
available electronically at http://
www.epa.gov/opptintr/newchems. 

XI. Economic Analysis 
EPA has evaluated the potential costs 

of establishing SNUN requirements for 
potential manufacturers and processors 
of the chemical substances subject to 
this rule. EPA’s complete economic 
analysis is available in the docket under 
docket ID number EPA–HQ–OPPT– 
2016–0207. 

XII. Scientific Standards, Evidence, and 
Available Information 

EPA has used scientific information, 
technical procedures, measures, 
methods, protocols, methodologies, and 
models consistent with the risk 
assessment documents included in the 
public docket. These information 

sources supply information relevant to 
whether a particular use would be a 
significant new use, based on relevant 
factors including those listed under 
TSCA section 5(a)(2). 

The clarity and completeness of the 
data, assumptions, methods, quality 
assurance, and analyses employed in 
EPA’s decision are documented, as 
applicable and to the extent necessary 
for purposes of this significant new use 
rule, in Unit II and in the documents 
noted above. EPA recognizes, based on 
the available information, that there is 
variability and uncertainty in whether 
any particular significant new use 
would actually present an unreasonable 
risk. For precisely this reason, it is 
appropriate to secure a future notice and 
review process for these uses, at such 
time as they are known more definitely. 
The extent to which the various 
information, procedures, measures, 
methods, protocols, methodologies or 
models used in EPA’s decision have 
been subject to independent verification 
or peer review is adequate to justify 
their use, collectively, in the record for 
a significant new use rule. 

XIII. Statutory and Executive Order 
Reviews 

A. Executive Order 12866 

This action establishes SNURs for 
several new chemical substances that 
were the subject of PMNs, or TSCA 
section 5(e) consent orders. The Office 
of Management and Budget (OMB) has 
exempted these types of actions from 
review under Executive Order 12866, 
entitled ‘‘Regulatory Planning and 
Review’’ (58 FR 51735, October 4, 1993). 

B. Paperwork Reduction Act (PRA) 

According to PRA (44 U.S.C. 3501 et 
seq.), an agency may not conduct or 
sponsor, and a person is not required to 
respond to a collection of information 
that requires OMB approval under PRA, 
unless it has been approved by OMB 
and displays a currently valid OMB 
control number. The OMB control 
numbers for EPA’s regulations in title 40 
of the CFR, after appearing in the 
Federal Register, are listed in 40 CFR 
part 9, and included on the related 
collection instrument or form, if 
applicable. EPA is amending the table in 
40 CFR part 9 to list the OMB approval 
number for the information collection 
requirements contained in this action. 
This listing of the OMB control numbers 
and their subsequent codification in the 
CFR satisfies the display requirements 
of PRA and OMB’s implementing 
regulations at 5 CFR part 1320. This 
Information Collection Request (ICR) 
was previously subject to public notice 

and comment prior to OMB approval, 
and given the technical nature of the 
table, EPA finds that further notice and 
comment to amend it is unnecessary. As 
a result, EPA finds that there is ‘‘good 
cause’’ under section 553(b)(3)(B) of the 
Administrative Procedure Act (5 U.S.C. 
553(b)(3)(B)) to amend this table 
without further notice and comment. 

The information collection 
requirements related to this action have 
already been approved by OMB 
pursuant to PRA under OMB control 
number 2070–0012 (EPA ICR No. 574). 
This action does not impose any burden 
requiring additional OMB approval. If 
an entity were to submit a SNUN to the 
Agency, the annual burden is estimated 
to average between 30 and 170 hours 
per response. This burden estimate 
includes the time needed to review 
instructions, search existing data 
sources, gather and maintain the data 
needed, and complete, review, and 
submit the required SNUN. 

Send any comments about the 
accuracy of the burden estimate, and 
any suggested methods for minimizing 
respondent burden, including through 
the use of automated collection 
techniques, to the Director, Collection 
Strategies Division, Office of 
Environmental Information (2822T), 
Environmental Protection Agency, 1200 
Pennsylvania Ave. NW., Washington, 
DC 20460–0001. Please remember to 
include the OMB control number in any 
correspondence, but do not submit any 
completed forms to this address. 

C. Regulatory Flexibility Act (RFA) 
On February 18, 2012, EPA certified 

pursuant to RFA section 605(b) (5 U.S.C. 
601 et seq.), that promulgation of a 
SNUR does not have a significant 
economic impact on a substantial 
number of small entities where the 
following are true: 

1. A significant number of SNUNs 
would not be submitted by small 
entities in response to the SNUR. 

2. The SNUR submitted by any small 
entity would not cost significantly more 
than $8,300. 

A copy of that certification is 
available in the docket for this action. 

This action is within the scope of the 
February 18, 2012 certification. Based 
on the Economic Analysis discussed in 
Unit XI. and EPA’s experience 
promulgating SNURs (discussed in the 
certification), EPA believes that the 
following are true: 

• A significant number of SNUNs 
would not be submitted by small 
entities in response to the SNUR. 

• Submission of the SNUN would not 
cost any small entity significantly more 
than $8,300. 
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Therefore, the promulgation of the 
SNUR would not have a significant 
economic impact on a substantial 
number of small entities. 

D. Unfunded Mandates Reform Act 
(UMRA) 

Based on EPA’s experience with 
proposing and finalizing SNURs, State, 
local, and Tribal governments have not 
been impacted by these rulemakings, 
and EPA does not have any reasons to 
believe that any State, local, or Tribal 
government will be impacted by this 
action. As such, EPA has determined 
that this action does not impose any 
enforceable duty, contain any unfunded 
mandate, or otherwise have any effect 
on small governments subject to the 
requirements of UMRA sections 202, 
203, 204, or 205 (2 U.S.C. 1501 et seq.). 

E. Executive Order 13132 

This action will not have a substantial 
direct effect on States, on the 
relationship between the national 
government and the States, or on the 
distribution of power and 
responsibilities among the various 
levels of government, as specified in 
Executive Order 13132, entitled 
‘‘Federalism’’ (64 FR 43255, August 10, 
1999). 

F. Executive Order 13175 

This action does not have Tribal 
implications because it is not expected 
to have substantial direct effects on 
Indian Tribes. This action does not 
significantly nor uniquely affect the 
communities of Indian Tribal 
governments, nor does it involve or 
impose any requirements that affect 
Indian Tribes. Accordingly, the 
requirements of Executive Order 13175, 
entitled ‘‘Consultation and Coordination 
with Indian Tribal Governments’’ (65 FR 
67249, November 9, 2000), do not apply 
to this action. 

G. Executive Order 13045 

This action is not subject to Executive 
Order 13045, entitled ‘‘Protection of 
Children from Environmental Health 
Risks and Safety Risks’’ (62 FR 19885, 
April 23, 1997), because this is not an 
economically significant regulatory 
action as defined by Executive Order 
12866, and this action does not address 
environmental health or safety risks 
disproportionately affecting children. 

H. Executive Order 13211 

This action is not subject to Executive 
Order 13211, entitled ‘‘Actions 
Concerning Regulations That 
Significantly Affect Energy Supply, 
Distribution, or Use’’ (66 FR 28355, May 
22, 2001), because this action is not 

expected to affect energy supply, 
distribution, or use and because this 
action is not a significant regulatory 
action under Executive Order 12866. 

I. National Technology Transfer and 
Advancement Act (NTTAA) 

In addition, since this action does not 
involve any technical standards, 
NTTAA section 12(d) (15 U.S.C. 272 
note), does not apply to this action. 

J. Executive Order 12898 

This action does not entail special 
considerations of environmental justice 
related issues as delineated by 
Executive Order 12898, entitled 
‘‘Federal Actions to Address 
Environmental Justice in Minority 
Populations and Low-Income 
Populations’’ (59 FR 7629, February 16, 
1994). 

XIV. Congressional Review Act 

Pursuant to the Congressional Review 
Act (5 U.S.C. 801 et seq.), EPA will 
submit a report containing this rule and 
other required information to the U.S. 
Senate, the U.S. House of 
Representatives, and the Comptroller 
General of the United States prior to 
publication of the rule in the Federal 
Register. This action is not a ‘‘major 
rule’’ as defined by 5 U.S.C. 804(2). 

List of Subjects 

40 CFR Part 9 

Environmental protection, Reporting 
and recordkeeping requirements. 

40 CFR Part 721 

Environmental protection, Chemicals, 
Hazardous substances, Reporting and 
recordkeeping requirements. 

Dated: November 3, 2016. 
Maria J. Doa, 
Director, Chemical Control Division, Office 
of Pollution Prevention and Toxics. 

Therefore, 40 CFR parts 9 and 721 are 
amended as follows: 

PART 9—[AMENDED] 

■ 1. The authority citation for part 9 
continues to read as follows: 

Authority: 7 U.S.C. 135 et seq., 136–136y; 
15 U.S.C. 2001, 2003, 2005, 2006, 2601–2671; 
21 U.S.C. 331j, 346a, 348; 31 U.S.C. 9701; 33 
U.S.C. 1251 et seq., 1311, 1313d, 1314, 1318, 
1321, 1326, 1330, 1342, 1344, 1345(d) and 
(e), 1361; E.O. 11735, 38 FR 21243, 3 CFR, 
1971–1975 Comp. p. 973; 42 U.S.C. 241, 
242b, 243, 246, 300f, 300g, 300g–1, 300g–2, 
300g–3, 300g–4, 300g–5, 300g–6, 300j–1, 
300j–2, 300j–3, 300j–4, 300j–9, 1857 et seq., 
6901–6992k, 7401–7671q, 7542, 9601–9657, 
11023, 11048. 
■ 2. In § 9.1, add the following sections 
in numerical order under the 

undesignated center heading 
‘‘Significant New Uses of Chemical 
Substances’’ to read as follows: 

§ 9.1 OMB approvals under the Paperwork 
Reduction Act. 
* * * * * 

40 CFR citation OMB 
Control No. 

* * * * * 

Significant New Uses of Chemical Substances 

* * * * * 
721.10927 ............................. 2070–0012 
721.10928 ............................. 2070–0012 
721.10929 ............................. 2070–0012 
721.10930 ............................. 2070–0012 
721.10931 ............................. 2070–0012 
721.10932 ............................. 2070–0012 
721.10933 ............................. 2070–0012 
721.10934 ............................. 2070–0012 
721.10935 ............................. 2070–0012 
721.10936 ............................. 2070–0012 
721.10937 ............................. 2070–0012 
721.10938 ............................. 2070–0012 
721.10939 ............................. 2070–0012 
721.10940 ............................. 2070–0012 
721.10941 ............................. 2070–0012 
721.10942 ............................. 2070–0012 
721.10943 ............................. 2070–0012 
721.10944 ............................. 2070–0012 
721.10945 ............................. 2070–0012 
721.10946 ............................. 2070–0012 
721.10947 ............................. 2070–0012 
721.10948 ............................. 2070–0012 
721.10949 ............................. 2070–0012 
721.10950 ............................. 2070–0012 
721.10951 ............................. 2070–0012 
721.10952 ............................. 2070–0012 
721.10953 ............................. 2070–0012 
721.10954 ............................. 2070–0012 
721.10955 ............................. 2070–0012 
721.10956 ............................. 2070–0012 
721.10957 ............................. 2070–0012 
721.10958 ............................. 2070–0012 
721.10959 ............................. 2070–0012 
721.10960 ............................. 2070–0012 

* * * * * 

* * * * * 

PART 721—[AMENDED] 

■ 3. The authority citation for part 721 
continues to read as follows: 

Authority: 15 U.S.C. 2604, 2607, and 
2625(c). 

■ 4. Add § 721.10927 to subpart E to 
read as follows: 

§ 721.10927 Bimodal mixture consisting 
of multi-walled carbon nanotubes and other 
classes of carbon nanotubes (generic). 

(a) Chemical substance and 
significant new uses subject to reporting. 
(1) The chemical substance identified 
generically as a bimodal mixture 
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consisting of multi-walled carbon 
nanotubes and other classes of carbon 
nanotubes (PMN P–11–482) is subject to 
reporting under this section for the 
significant new uses described in 
paragraph (a)(2) of this section. 

(2) The significant new uses are: 
(i) Protection in the workplace. 

Requirements as specified in 
§ 721.63(a)(1), (a)(2)(i), (a)(2)(ii), (a)(3), 
(a)(4), (a)(6) (particulate), and (c). When 
determining which persons are 
reasonably likely to be exposed as 
required for § 721.63(a)(1) and (a)(4), 
engineering control measures (e.g., 
enclosure or confinement of the 
operation, general and local ventilation) 
or administrative control measures (e.g., 
workplace policies and procedures) 
shall be considered and implemented to 
prevent exposure, where feasible. A 
National Institute for Occupational 
Safety and Health (NIOSH)-certified air 
purifying, tight-fitting full-face 
respirator equipped with N–100, P–100, 
or R–100 cartridges, or power air 
purifying particulate respirator with an 
Assigned Protection Factor (APF) of at 
least 50 meets the requirements of 
§ 721.63(a)(4). 

(ii) Industrial, commercial, and 
consumer activities. Requirements as 
specified in § 721.80(k) and (q). A 
significant new use is any use involving 
an application method that generates a 
vapor, mist or aerosol. 

(iii) Disposal. Requirements as 
specified in § 721.85(a)(1), (a)(2), (b)(1), 
(b)(2), (c)(1), and (c)(2). 

(iv) Release to water. Requirements as 
specified in § 721.90(a)(1), (b)(1), and 
(c)(1). 

(b) Specific requirements. The 
provisions of subpart A of this part 
apply to this section except as modified 
by this paragraph. 

(1) Recordkeeping. Recordkeeping 
requirements as specified in 
§ 721.125(a) through (e), (i), (j), and (k) 
are applicable to manufacturers and 
processors of this substance. 

(2) Limitations or revocation of 
certain notification requirements. The 
provisions of § 721.185 apply to this 
section. 

(3) Determining whether a specific use 
is subject to this section. The provisions 
of § 721.1725(b)(1) apply to paragraph 
(a)(2)(ii) of this section. 
■ 5. Add § 721.10928 to subpart E to 
read as follows: 

§ 721.10928 Coke (coal), secondary pitch; 
a carbon-containing residue from the 
coking of air blown pitch coke oil and/or 
pitch distillate; composed primarily of 
isotropic carbon, it contains small amounts 
of sulfur and ash constituents. 

(a) Chemical substance and 
significant new uses subject to reporting. 

(1) The chemical substance identified as 
coke (coal), secondary pitch. Definition: 
A carbon-containing residue from the 
coking of air blown pitch coke oil and/ 
or pitch distillate. Composed primarily 
of isotropic carbon, it contains small 
amounts of sulfur and ash constituents 
(PMN P–12–292; CAS No. 94113–91–4) 
is subject to reporting under this section 
for the significant new uses described in 
paragraph (a)(2) of this section. 

(2) The significant new uses are: 
(i) Protection in the workplace. 

Requirements as specified in 
§ 721.63(a)(1), (a)(4), (a)(6)(particulate), 
(b)(concentration set at 0.1 percent), and 
(c). When determining which persons 
are reasonably likely to be exposed as 
required for § 721.63(a)(1) and (a)(4), 
engineering control measures (e.g., 
enclosure or confinement of the 
operation, general and local ventilation) 
or administrative control measures (e.g., 
workplace policies and procedures) 
shall be considered and implemented to 
prevent exposure, where feasible. A 
National Institute for Occupational 
Safety and Health (NIOSH)-certified air 
purifying, tight-fitting full-face 
respirator equipped with N–100, P–100, 
or R–100 cartridges, or power air 
purifying particulate respirator with an 
Assigned Protection Factor (APF) of at 
least 50 meets the requirements of 
§ 721.63(a)(4). 

(A) As an alternative to the respirator 
requirements in paragraph (a)(2)(i) of 
this section, a manufacturer or processor 
may choose to follow the new chemical 
exposure limit (NCEL) provision listed 
in the TSCA section 5(e) consent order 
for this substance. The NCEL is 0.0025 
mg/m3 as an 8-hour time weighted 
average. Persons who wish to pursue 
NCELs as an alternative to § 721.63 
respirator requirements may request to 
so under § 721.30. Persons whose 
§ 721.30 requests to use the NCELs 
approach are approved by EPA will be 
required to follow NCELs provisions 
comparable to those contained in the 
corresponding TSCA section 5(e) 
consent order. 

(B) [Reserved] 
(ii) Hazard communication program. 

Requirements as specified in § 721.72(a) 
through (e)(concentration set at 0.1 
percent), (f), (g)(1)(vii), (g)(2)(ii), 
(g)(2)(iv), (g)(1)(This substance may 
cause lung effects), and (g)(5). 

(iii) Industrial, commercial, and 
consumer activities. Requirements as 
specified in § 721.80(f), (k), and (q). 

(b) Specific requirements. The 
provisions of subpart A of this part 
apply to this section except as modified 
by this paragraph. 

(1) Recordkeeping. Recordkeeping 
requirements as specified in 

§ 721.125(a) through (d), and (f) through 
(i) are applicable to manufacturers and 
processors of this substance. 

(2) Limitations or revocation of 
certain notification requirements. The 
provisions of § 721.185 apply to this 
section. 

(3) Determining whether a specific use 
is subject to this section. The provisions 
of § 721.1725(b)(1) apply to paragraph 
(a)(2)(iii) of this section. 
■ 6. Add § 721.10929 to subpart E to 
read as follows: 

§ 721.10929 Single-walled carbon 
nanotubes (generic). 

(a) Chemical substance and 
significant new uses subject to reporting. 
(1) The chemical substances identified 
generically as single walled carbon 
nanotubes (PMNs P–13–718, P–13–719, 
P–13–720, P–13–721, P–14–655, P–14– 
656, P–14–657, and P–14–658) are 
subject to reporting under this section 
for the significant new uses described in 
paragraph (a)(2) of this section. The 
requirements of this rule do not apply 
to the PMN substance when it is 
embedded or incorporated into a 
polymer matrix that itself has been 
reacted (cured), embedded in a 
permanent solid polymer form that is 
not intended to undergo further 
processing, except mechanical 
processing, or incorporated into an 
article as defined at 40 CFR 720.3(c). 

(2) The significant new uses are: 
(i) Protection in the workplace. 

Requirements as specified in 
§ 721.63(a)(1), (a)(2)(i), (a)(2)(ii), (a)(3), 
(a)(4), (a)(6)(particulate), (b), and (c). 
When determining which persons are 
reasonably likely to be exposed as 
required for § 721.63(a)(1) and (a)(4), 
engineering control measures (e.g., 
enclosure or confinement of the 
operation, general and local ventilation) 
or administrative control measures (e.g., 
workplace policies and procedures) 
shall be considered and implemented to 
prevent exposure, where feasible. A 
National Institute for Occupational 
Safety and Health (NIOSH)-certified air 
purifying, tight-fitting full-face 
respirator equipped with N–100, P–100, 
or R–100 cartridges, or power air 
purifying particulate respirator with an 
Assigned Protection Factor (APF) of at 
least 50 meets the requirements of 
§ 721.63(a)(4). 

(ii) Industrial, commercial, and 
consumer activities. Requirements as 
specified in § 721.80(k)(A significant 
new use is use other than as: A semi- 
conductor, conductive, or resistive 
element in electronic circuitry and 
devices; an electro-mechanical switch in 
electronic circuitry and devices; a film 
laminate to improve structural, 
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electrical or electro-chemical properties 
of composite materials; a film laminate 
to improve conductivity in batteries, 
capacitors and fuels cells; with 
composite materials to improve their 
mechanical properties and electrical 
conductivities; catalyst support for use 
in fuel cells; in a nanoporous network 
in gas diffusion layers; for separation of 
chemicals; an additive to improve 
corrosion resistance of metals; an 
additive in lubricants and greases to 
improve wear resistance; an additive for 
transparency and conductivity in 
electronic devices; an additive for fibers 
in structural and electrical applications; 
an additive for fibers in fabrics and as 
a chemical intermediate) and (q). A 
significant new use is any use involving 
an application method that generates a 
vapor, mist or aerosol unless such 
application method occurs in an 
enclosed process. An enclosed process 
is defined as an operation that is 
designed and operated so that there is 
no release associated with normal or 
routine production processes into the 
environment of any substance present in 
the operation. An operation with 
inadvertent or emergency pressure relief 
releases remains an enclosed process so 
long as measures are taken to prevent 
worker exposure to and environmental 
contamination from the releases. 

(iii) Disposal. Requirements as 
specified in § 721.85(a)(1), (a)(2), (b)(1), 
(b)(2), (c)(1), and (c)(2). 

(iv) Release to water. Requirements as 
specified in § 721.90(a)(1), (b)(1), and 
(c)(1). 

(b) Specific requirements. The 
provisions of subpart A of this part 
apply to this section except as modified 
by this paragraph. 

(1) Recordkeeping. Recordkeeping 
requirements as specified in 
§ 721.125(a) through (e), (i), (j), and (k) 
are applicable to manufacturers and 
processors of this substance. 

(2) Limitations or revocation of 
certain notification requirements. The 
provisions of § 721.185 apply to this 
section. 

(3) Determining whether a specific use 
is subject to this section. The provisions 
of § 721.1725(b)(1) apply to paragraph 
(a)(2)(ii) of this section. 
■ 7. Add § 721.10930 to subpart E to 
read as follows: 

§ 721.10930 Fatty acid amides (generic). 

(a) Chemical substance and 
significant new uses subject to reporting. 
(1) The chemical substances identified 
generically as fatty acid amides (PMNs 
P–14–150, P–14–151, P–14–152, P–14– 
165, and P–14–166) are subject to 
reporting under this section for the 

significant new uses described in 
paragraph (a)(2) of this section. 

(2) The significant new uses are: 
(i) Industrial, commercial, and 

consumer activities. Requirements as 
specified in § 721.80. A significant new 
use of the substances is any use other 
than as chemical intermediates, 
additives for flotation products, or 
adhesion promoters for use in asphalt 
applications where the surface water 
concentrations described under 
paragraph (a)(3)(i) of this section are 
exceeded. 

(ii) [Reserved] 
(3) The significant new uses for any 

use other than as chemical 
intermediates, additives for flotation 
products, or adhesion promoters for use 
in asphalt applications are: 

(i) Release to water. Requirements as 
specified in § 721.90(a)(4), (b)(4), and 
(c)(4) where (N=1 for PMNs P–15–150 
and P–14–165), (N=2 for PMN P–14– 
166), and (N=4 for PMNs P–14–151 and 
P–14–152). 

(ii) [Reserved] 
(b) Specific requirements. The 

provisions of subpart A of this part 
apply to this section except as modified 
by this paragraph. 

(1) Recordkeeping. Recordkeeping 
requirements as specified in 
§ 721.125(a), (b), (c), (i), and (k) are 
applicable to manufacturers and 
processors of these substances. 

(2) Limitations or revocation of 
certain notification requirements. The 
provisions of § 721.185 apply to this 
section. 
■ 8. Add § 721.10931 to subpart E to 
read as follows: 

§ 721.10931 Kaolin, reaction products with 
polysiloxane (generic). 

(a) Chemical substance and 
significant new uses subject to reporting. 
(1) The chemical substance identified 
generically as kaolin, reaction products 
with polysiloxane (PMN P–14–413) is 
subject to reporting under this section 
for the significant new uses described in 
paragraph (a)(2) of this section. 

(i) Protection in the workplace. 
Requirements as specified in 
§ 721.63(a)(1), (a)(4), (a)(6) (particulate), 
(b) (concentration set at 1.0 percent), 
and (c). When determining which 
persons are reasonably likely to be 
exposed as required for § 721.63(a)(1) 
and (a)(4), engineering control measures 
(e.g., enclosure or confinement of the 
operation, general and local ventilation) 
or administrative control measures (e.g., 
workplace policies and procedures) 
shall be considered and implemented to 
prevent exposure, where feasible. A 
NIOSH-certified powered air purifying 
full facepiece respirator with an 

Assigned Protection Factor (APF) of at 
least 1,000 equipped with an 
appropriate gas/vapor (acid gas, organic 
vapor, or substance specific) cartridge in 
combination with HEPA filters or a 
NIOSH-certified continuous flow 
supplied air respirator equipped with a 
full facepiece meet the requirements of 
§ 721.63(a)(4). 

(A) As an alternative to the respirator 
requirements in paragraph (a)(2)(i) of 
this section, a manufacturer or processor 
may choose to follow the new chemical 
exposure limit (NCEL) provision listed 
in the TSCA section 5(e) consent order 
for this substance. The NCEL is 0.1 
mg/m3 as an 8-hour time weighted 
average. Persons who wish to pursue 
NCELs as an alternative to § 721.63 
respirator requirements may request to 
do so under § 721.30. Persons whose 
§ 721.30 requests to use the NCELs 
approach are approved by EPA will be 
required to follow NCELs provisions 
comparable to those contained in the 
corresponding TSCA section 5(e) 
consent order. 

(B) [Reserved] 
(ii) Hazard communication program. 

Requirements as specified in 
§ 721.72(a), through (e) (concentration 
set at 1.0 percent), (f), (g)(1)(ii), (g)(2)(ii), 
(g)(2)(iii), (g)(2)(iv), and (g)(5). 

(iii) Industrial, commercial, and 
consumer activities. Requirements as 
specified in § 721.80(q). 

(b) Specific requirements. The 
provisions of subpart A of this part 
apply to this section except as modified 
by this paragraph. 

(1) Recordkeeping. Recordkeeping 
requirements as specified in 
§ 721.125(a) through (d), and (f), through 
(i) are applicable to manufacturers and 
processors of this substance. 

(2) Limitations or revocation of 
certain notification requirements. The 
provisions of § 721.185 apply to this 
section. 

(3) Determining whether a specific use 
is subject to this section. The provisions 
of § 721.1725(b)(1) apply to paragraph 
(a)(2)(iii) of this section. 
■ 9. Add § 721.10932 to subpart E to 
read as follows: 

§ 721.10932 Fatty acid amides (generic). 
(a) Chemical substance and 

significant new uses subject to reporting. 
(1) The chemical substances identified 
generically as fatty acid amides (PMNs 
P–14–428, P–14–429, P–14–430, and P– 
14–431) are subject to reporting under 
this section for the significant new uses 
described in paragraph (a)(2) of this 
section. 

(2) The significant new uses are: 
(i) Industrial, commercial, and 

consumer activities. Requirements as 
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specified in § 721.80. A significant new 
use of the substances is any use other 
than as emulsifier intermediates or 
adhesion promoters for use in asphalt 
applications where the surface water 
concentrations described under 
paragraph (a)(3)(i) of this section are 
exceeded. 

(ii) [Reserved] 
(3) The significant new uses for any 

use other than as emulsifier 
intermediates or adhesion promoters for 
use in asphalt applications are: 

(i) Release to water. Requirements as 
specified in § 721.90(a)(4), (b)(4), and 
(c)(4) where (N=1 for PMNs P–14–428 
and P–14–429) and (N=2 for PMNs 
P–14–429 and P–14–431). 

(ii) [Reserved] 
(b) Specific requirements. The 

provisions of subpart A of this part 
apply to this section except as modified 
by this paragraph. 

(1) Recordkeeping. Recordkeeping 
requirements as specified in 
§ 721.125(a), (b), (c), (i), and (k) are 
applicable to manufacturers and 
processors of these substances. 

(2) Limitations or revocation of 
certain notification requirements. The 
provisions of § 721.185 apply to this 
section. 
■ 10. Add § 721.10933 to subpart E to 
read as follows: 

§ 721.10933 Copolymers of perfluorinated 
and alkyl methacrylates (generic). 

(a) Chemical substance and 
significant new uses subject to reporting. 
(1) The chemical substances identified 
generically as copolymers of 
perfluorinated and alkyl methacrylates 
(PMNs P–14–523, P–14–524, P–14–525, 
P–14–526, and P–14–527) are subject to 
reporting under this section for the 
significant new uses described in 
paragraph (a)(2) of this section. 

(2) The significant new uses are: 
(i) Protection in the workplace. 

Requirements as specified in 
§ 721.63(a)(1), (a)(4), (a)(6) (particulate, 
gas/vapor or a combination gas/vapor 
and particulate)), and (c). When 
determining which persons are 
reasonably likely to be exposed as 
required for § 721.63(a)(1) engineering 
control measures (e.g., enclosure or 
confinement of the operation, general 
and local ventilation) or administrative 
control measures (e.g., workplace 
policies and procedures) shall be 
considered and implemented to prevent 
exposure, where feasible. 

(ii) Industrial, commercial, and 
consumer activities. Requirements as 
specified in § 721.80(f), (k) (analysis and 
reporting and limitations of maximum 
impurity levels of certain impurities), 
(o) and (q). It is a significant new use to 

use the PMN substance other than for 
water and oil repellent use on military 
protective clothing. 

(iii) Release to water. Requirements as 
specified in § 721.90(a)(4), (b)(4), and 
(c)(4) where N=17. 

(b) Specific requirements. The 
provisions of subpart A of this part 
apply to this section except as modified 
by this paragraph. 

(1) Recordkeeping. Recordkeeping 
requirements as specified in 
§ 721.125(a) through (e), and (i) are 
applicable to manufacturers and 
processors of this substance. 

(2) Limitations or revocation of 
certain notification requirements. The 
provisions of § 721.185 apply to this 
section. 

(3) Determining whether a specific use 
is subject to this section. The provisions 
of § 721.1725(b)(1) apply to paragraph 
(a)(2)(ii) of this section. 
■ 11. Add § 721.10934 to subpart E to 
read as follows: 

§ 721.10934 Alkenoic acid, polymer with 
alkyl alkenoate, alkylalkylalkenoate, 
alkenoic acid and tridecafluoro 
alkylalkenoate, compds. with 
alkylaminoalcanol (generic). 

(a) Chemical substance and 
significant new uses subject to reporting. 
(1) The chemical substance identified 
generically as alkenoic acid, polymer 
with alkyl alkenoate, 
alkylalkylalkenoate, alkenoic acid and 
tridecafluoro alkylalkenoate, compds. 
with alkylaminoalcanol (PMN P–14– 
580) is subject to reporting under this 
section for the significant new uses 
described in paragraph (a)(2) of this 
section. 

(2) The significant new uses are: 
(i) Protection in the workplace. 

Requirements as specified in 
§ 721.63(a)(1), (a)(4), (a)(6) (particulate, 
gas/vapor or a combination gas/vapor 
and particulate), and (c). When 
determining which persons are 
reasonably likely to be exposed as 
required for § 721.63(a)(1) engineering 
control measures (e.g., enclosure or 
confinement of the operation, general 
and local ventilation) or administrative 
control measures (e.g., workplace 
policies and procedures) shall be 
considered and implemented to prevent 
exposure, where feasible. 

(ii) Industrial, commercial, and 
consumer activities. Requirements as 
specified in § 721.80(k) (analysis and 
reporting and limitations of maximum 
impurity levels of certain impurities; 
and use other described in the consent 
order) and (q). 

(b) Specific requirements. The 
provisions of subpart A of this part 
apply to this section except as modified 
by this paragraph. 

(1) Recordkeeping. Recordkeeping 
requirements as specified in 
§ 721.125(a) through (e), and (i) are 
applicable to manufacturers and 
processors of this substance. 

(2) Limitations or revocation of 
certain notification requirements. The 
provisions of § 721.185 apply to this 
section. 

(3) Determining whether a specific use 
is subject to this section. The provisions 
of § 721.1725(b)(1) apply to paragraphs 
(a)(2)(ii) of this section. 
■ 12. Add § 721.10935 to subpart E to 
read as follows: 

§ 721.10935 Titanium oxide compound 
(generic). 

(a) Chemical substance and 
significant new uses subject to reporting. 
(1) The chemical substance identified 
generically as titanium oxide compound 
(PMN P–14–643) is subject to reporting 
under this section for the significant 
new uses described in paragraph (a)(2) 
of this section. 

(2) The significant new uses are: 
(i) Protection in the workplace. 

Requirements as specified in 
§ 721.63(a)(1), (a)(4) (respirators must 
provide a National Institute for 
Occupational Safety and Health 
(NIOSH) assigned protection factor of at 
least 10), (a)(6) (particulate), (b) 
(concentration set at 1.0 percent), and 
(c). When determining which persons 
are reasonably likely to be exposed as 
required for § 721.63(a)(1) and (a)(4), 
engineering control measures (e.g., 
enclosure or confinement of the 
operation, general and local ventilation) 
or administrative control measures (e.g., 
workplace policies and procedures) 
shall be considered and implemented to 
prevent exposure, where feasible. 

(A) As an alternative to the respirator 
requirements in paragraph (a)(2)(i) of 
this section, a manufacturer or processor 
may choose to follow the new chemical 
exposure limit (NCEL) provision listed 
in the TSCA section 5(e) consent order 
for this substance. The NCEL is 2.4 
mg/m3 as an 8-hour time weighted 
average. Persons who wish to pursue 
NCELs as an alternative to § 721.63 
respirator requirements may request to 
do so under § 721.30. Persons whose 
§ 721.30 requests to use the NCELs 
approach are approved by EPA will be 
required to follow NCELs provisions 
comparable to those contained in the 
corresponding TSCA section 5(e) 
consent order. 

(B) [Reserved] 
(ii) Hazard communication program. 

Requirements as specified in 
§ 721.72(a), through (e) (concentration 
set at 1.0 percent), (f), (g)(1)(ii), (g)(2)(ii), 
(g)(2)(iii), and (g)(2)(iv), and (g)(5). 
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(iii) Industrial, commercial, and 
consumer activities. Requirements as 
specified in § 721.80(p) (4,300,000 
kilograms). 

(b) Specific requirements. The 
provisions of subpart A of this part 
apply to this section except as modified 
by this paragraph. 

(1) Recordkeeping. Recordkeeping 
requirements as specified in 
§ 721.125(a) through (d), and (f), through 
(i) are applicable to manufacturers and 
processors of this. 

(2) Limitations or revocation of 
certain notification requirements. The 
provisions of § 721.185 apply to this 
section. 

■ 13. Add § 721.10936 to subpart E to 
read as follows: 

§ 721.10936 Fatty acid amide 
hydrochlorides (generic). 

(a) Chemical substance and 
significant new uses subject to reporting. 
(1) The chemical substances identified 
generically as fatty acid amide 
hydrochlorides (PMNs P–14–688, P–14– 
689, P–14–690, and P–14–691) are 
subject to reporting under this section 
for the significant new uses described in 
paragraph (a)(2) of this section. 

(2) The significant new uses are: 
(i) Industrial, commercial, and 

consumer activities. Requirements as 
specified in § 721.80. A significant new 
use of the substances is any use other 
than as surfactants for use in asphalt 
applications where the surface water 
concentrations described under 
paragraph (a)(3)(i) of this section are 
exceeded. 

(ii) [Reserved] 
(3) The significant new uses for any 

use other than as surfactants for use in 
asphalt applications are: 

(i) Release to water. Requirements as 
specified in § 721.90(a)(4), (b)(4), and 
(c)(4) (N=1 for PMNs P–14–688, P–14– 
689, and P–14–690) and (N=2 for PMN 
P–14–691). 

(ii) [Reserved] 
(b) Specific requirements. The 

provisions of subpart A of this part 
apply to this section except as modified 
by this paragraph. 

(1) Recordkeeping. Recordkeeping 
requirements as specified in 
§ 721.125(a), (b), (c), (i), and (k) are 
applicable to manufacturers and 
processors of these substances. 

(2) Limitations or revocation of 
certain notification requirements. The 
provisions of § 721.185 apply to this 
section. 

■ 14. Add § 721.10937 to subpart E to 
read as follows: 

§ 721.10937 Plastics, wastes, pyrolyzed, 
bulk pyrolysate (generic). 

(a) Chemical substance and 
significant new uses subject to reporting. 
(1) The chemical substance identified 
generically as plastics, wastes, 
pyrolyzed, bulk pyrolysate (PMN P–14– 
712) is subject to reporting under this 
section for the significant new uses 
described in paragraph (a)(2) of this 
section. 

(2) The significant new uses are: 
(i) Protection in the workplace. 

Requirements as specified in 
§ 721.63(a)(1), (a)(2)(i), (a)(3), (a)(4) 
(respirators must provide a National 
Institute for Occupational Safety and 
Health (NIOSH) assigned protection 
factor of at least 10), (a)(6)(v), (a)(6)(vi), 
(a)(6)(particulate or a combination gas/ 
vapor and particulate), (b)(concentration 
set at 0.1 percent), and (c). When 
determining which persons are 
reasonably likely to be exposed as 
required for § 721.63(a)(1) and (a)(4), 
engineering control measures (e.g., 
enclosure or confinement of the 
operation, general and local ventilation) 
or administrative control measures (e.g., 
workplace policies and procedures) 
shall be considered and implemented to 
prevent exposure, where feasible. 

(A) As an alternative to the respirator 
requirements in paragraph (a)(2)(i) of 
this section, a manufacturer or processor 
may choose to follow the exposure limit 
(EL) provision listed in the TSCA 
section 5(e) consent order for this 
substance. The EL is both 0.1 ppm for 
benzene and 10 ppm for naphthalene as 
an 8-hour time weighted average. 

(B) [Reserved] 
(ii) Hazard communication program. 

Requirements as specified in § 721.72(a) 
through (e)(concentration set at 1.0 
percent), (f), (g)(1)(i), (g)(1)(ii), (g)(1)(iii), 
(g)(1)(iv), (g)(1)(v), (g)(1)(vi), (g)(1)(vii), 
(g)(1)(viii), (g)(1)(ix), (g)(2)(i), (g)(2)(ii), 
(g)(2)(iii), (g)(2)(v), (g)(3)(i), (g)(3)(i), and 
(g)(5). 

(iii) Industrial, commercial, and 
consumer activities. Requirements as 
specified in § 721.80(k). It is a 
significant new use to manufacture this 
substance other than as described in the 
PMN. It is a significant new use to 
manufacture this substance without 
testing the substance for 
polychlorinated dibenzo-p-dioxin and 
dibenzofuran impurities using EPA 
Method 8290A at each facility of 
manufacture, conducting the testing 
every quarter that the PMN substance is 
manufactured, submitting the results of 
any testing conducted, or providing test 
results more than 45 days after receiving 
them. 

(b) Specific requirements. The 
provisions of subpart A of this part 

apply to this section except as modified 
by this paragraph. 

(1) Recordkeeping. Recordkeeping 
requirements as specified in 
§ 721.125(a) through (i) are applicable to 
manufacturers and processors of this 
substance. 

(2) Limitations or revocation of 
certain notification requirements. The 
provisions of § 721.185 apply to this 
section. 

(3) Determining whether a specific use 
is subject to this section. The provisions 
of § 721.1725(b)(1) apply to paragraph 
(a)(2)(iii) of this section. 
■ 15. Add § 721.10938 to subpart E to 
read as follows: 

§ 721.10938 Plastics, wastes, pyrolyzed, 
light distillate (generic). 

(a) Chemical substance and 
significant new uses subject to reporting. 
(1) The chemical substance identified 
generically as plastics, wastes, 
pyrolyzed, light distillate (PMN P–14– 
713) is subject to reporting under this 
section for the significant new uses 
described in paragraph (a)(2) of this 
section. 

(2) The significant new uses are: 
(i) Protection in the workplace. 

Requirements as specified in 
§ 721.63(a)(1), (a)(2)(i), (a)(3), 
(a)(4)(respirators must provide a 
National Institute for Occupational 
Safety and Health (NIOSH) assigned 
protection factor of at least 10), (a)(6)(v), 
(a)(6)(vi), (a)(6)(particulate or a 
combination gas/vapor and particulate), 
(b)(concentration set at 0.1 percent), and 
(c). When determining which persons 
are reasonably likely to be exposed as 
required for § 721.63(a)(1) and (a)(4), 
engineering control measures (e.g., 
enclosure or confinement of the 
operation, general and local ventilation) 
or administrative control measures (e.g., 
workplace policies and procedures) 
shall be considered and implemented to 
prevent exposure, where feasible. 

(A) As an alternative to the respirator 
requirements in paragraph (a)(2)(i) of 
this section, a manufacturer or processor 
may choose to follow the exposure limit 
(EL) provision listed in the TSCA 
section 5(e) consent order for this 
substance. The EL is both 0.1 ppm for 
benzene and 10 ppm for naphthalene as 
an 8-hour time weighted average. 

(B) [Reserved] 
(ii) Hazard communication program. 

Requirements as specified in § 721.72(a) 
through (e) (concentration set at 1.0 
percent), (f), (g)(1)(i), (g)(1)(ii), (g)(1)(iii), 
(g)(1)(iv), (g)(1)(v), (g)(1)(vi), (g)(1)(vii), 
(g)(1)(viii), (g)(1)(ix), (g)(2)(i), (g)(2)(ii), 
(g)(2)(iii), (g)(2)(v), (g)(3)(i), (g)(3)(i), and 
(g)(5). 
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(iii) Industrial, commercial, and 
consumer activities. Requirements as 
specified in § 721.80 (k). 

(b) Specific requirements. The 
provisions of subpart A of this part 
apply to this section except as modified 
by this paragraph. 

(1) Recordkeeping. Recordkeeping 
requirements as specified in 
§ 721.125(a) through (i) are applicable to 
manufacturers and processors of this 
substance. 

(2) Limitations or revocation of 
certain notification requirements. The 
provisions of § 721.185 apply to this 
section. 

(3) Determining whether a specific use 
is subject to this section. The provisions 
of § 721.1725(b)(1) apply to paragraph 
(a)(2)(iii) of this section. 
■ 16. Add § 721.10939 to subpart E to 
read as follows: 

§ 721.10939 Plastics, wastes, pyrolyzed, 
middle distillate (generic). 

(a) Chemical substance and 
significant new uses subject to reporting. 
(1) The chemical substance identified 
generically as plastics, wastes, 
pyrolyzed, middle distillate (PMN P– 
14–714) is subject to reporting under 
this section for the significant new uses 
described in paragraph (a)(2) of this 
section. 

(2) The significant new uses are: 
(i) Protection in the workplace. 

Requirements as specified in 
§ 721.63(a)(1), (a)(2)(i), (a)(3), 
(a)(4)(respirators must provide a 
National Institute for Occupational 
Safety and Health (NIOSH) assigned 
protection factor of at least 10), (a)(6)(v), 
(a)(6)(vi), (a)(6)(particulate or a 
combination gas/vapor and particulate), 
(b)(concentration set at 0.1 percent), and 
(c). When determining which persons 
are reasonably likely to be exposed as 
required for § 721.63(a)(1) and (a)(4), 
engineering control measures (e.g., 
enclosure or confinement of the 
operation, general and local ventilation) 
or administrative control measures (e.g., 
workplace policies and procedures) 
shall be considered and implemented to 
prevent exposure, where feasible. 

(A) As an alternative to the respirator 
requirements in paragraph (a)(2)(i) of 
this section, a manufacturer or processor 
may choose to follow the exposure limit 
(EL) provision listed in the TSCA 
section 5(e) consent order for this 
substance. The EL is both 0.1 ppm for 
benzene and 10 ppm for naphthalene as 
an 8-hour time weighted average. 

(B) [Reserved] 
(ii) Hazard communication program. 

Requirements as specified in § 721.72(a) 
through (e) (concentration set at 1.0 
percent), (f), (g)(1)(i), (g)(1)(ii), (g)(1)(iii), 

(g)(1)(iv), (g)(1)(v), (g)(1)(vi), (g)(1)(vii), 
(g)(1)(viii), (g)(1)(ix), (g)(2)(i), (g)(2)(ii), 
(g)(2)(iii), (g)(2)(v), (g)(3)(i), (g)(3)(i), and 
(g)(5). 

(iii) Industrial, commercial, and 
consumer activities. Requirements as 
specified in § 721.80(k). 

(b) Specific requirements. The 
provisions of subpart A of this part 
apply to this section except as modified 
by this paragraph. 

(1) Recordkeeping. Recordkeeping 
requirements as specified in 
§ 721.125(a) through (i) are applicable to 
manufacturers and processors of this 
substance. 

(2) Limitations or revocation of 
certain notification requirements. The 
provisions of § 721.185 apply to this 
section. 

(3) Determining whether a specific use 
is subject to this section. The provisions 
of § 721.1725(b)(1) apply to paragraph 
(a)(2)(iii) of this section. 
■ 17. Add § 721.10940 to subpart E to 
read as follows: 

§ 721.10940 Plastics, wastes, pyrolyzed, 
heavy distillate (generic). 

(a) Chemical substance and 
significant new uses subject to reporting. 
(1) The chemical substance identified 
generically as plastics, wastes, 
pyrolyzed, heavy distillate (PMN P–14– 
715) is subject to reporting under this 
section for the significant new uses 
described in paragraph (a)(2) of this 
section. 

(2) The significant new uses are: 
(i) Protection in the workplace. 

Requirements as specified in 
§ 721.63(a)(1), (a)(2)(i), (a)(3), 
(a)(4)(respirators must provide a 
National Institute for Occupational 
Safety and Health (NIOSH) assigned 
protection factor of at least 10), (a)(6)(v), 
(a)(6)(vi), (a)(6) (particulate or a 
combination gas/vapor and particulate), 
(b)(concentration set at 0.1 percent), and 
(c). When determining which persons 
are reasonably likely to be exposed as 
required for § 721.63(a)(1) and (a)(4), 
engineering control measures (e.g., 
enclosure or confinement of the 
operation, general and local ventilation) 
or administrative control measures (e.g., 
workplace policies and procedures) 
shall be considered and implemented to 
prevent exposure, where feasible. 

(A) As an alternative to the respirator 
requirements in paragraph (a)(2)(i) of 
this section, a manufacturer or processor 
may choose to follow the exposure limit 
(EL) provision listed in the TSCA 
section 5(e) consent order for this 
substance. The EL is both 0.1 ppm for 
benzene and 10 ppm for naphthalene as 
an 8-hour time weighted average. 

(B) [Reserved] 

(ii) Hazard communication program. 
Requirements as specified in § 721.72(a) 
through (e) (concentration set at 1.0 
percent), (f), (g)(1)(i), through (g)(1)(ix), 
(g)(2)(i), through (g)(2)(iii), (g)(2)(v), 
(g)(3)(i), (g)(3)(ii), and (g)(5). 

(iii) Industrial, commercial, and 
consumer activities. Requirements as 
specified in § 721.80(k). 

(b) Specific requirements. The 
provisions of subpart A of this part 
apply to this section except as modified 
by this paragraph. 

(1) Recordkeeping. Recordkeeping 
requirements as specified in 
§ 721.125(a) through (i) are applicable to 
manufacturers and processors of this 
substance. 

(2) Limitations or revocation of 
certain notification requirements. The 
provisions of § 721.185 apply to this 
section. 

(3) Determining whether a specific use 
is subject to this section. The provisions 
of § 721.1725(b)(1) apply to paragraph 
(a)(2)(iii) of this section. 
■ 18. Add § 721.10941 to subpart E to 
read as follows: 

§ 721.10941 Carbon silicon oxide. 
(a) Chemical substance and 

significant new uses subject to reporting. 
(1) The chemical substance identified as 
carbon silicon oxide (PMN P–15–28; 
CAS No. 39345–87–4) is subject to 
reporting under this section for the 
significant new uses described in 
paragraph (a)(2) of this section. 

(2) The significant new uses are: 
(i) Protection in the workplace. 

Requirements as specified in 
§ 721.63(a)(1), (a)(2)(i), (a)(3), (a)(4) 
(respirators must provide a National 
Institute for Occupational Safety and 
Health (NIOSH) assigned protection 
factor of at least 10), (a)(6)(v), (a)(6)(vi), 
(a)(6) (particulate or a combination gas/ 
vapor and particulate), (b) 
(concentration set at 1.0 percent), and 
(c). When determining which persons 
are reasonably likely to be exposed as 
required for § 721.63(a)(1) and (a)(4), 
engineering control measures (e.g., 
enclosure or confinement of the 
operation, general and local ventilation) 
or administrative control measures (e.g., 
workplace policies and procedures) 
shall be considered and implemented to 
prevent exposure, where feasible. 

(A) As an alternative to the respirator 
requirements in paragraph (a)(2)(i) of 
this section, a manufacturer or processor 
may choose to follow the new chemical 
exposure limit (NCEL) provision listed 
in the TSCA section 5(e) consent order 
for this substance. The NCEL is 6 
mg/m3 as an 8-hour time weighted 
average. Persons who wish to pursue 
NCELs as an alternative to § 721.63 
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respirator requirements may request to 
do so under § 721.30. Persons whose 
§ 721.30 requests to use the NCELs 
approach are approved by EPA will be 
required to follow NCELs provisions 
comparable to those contained in the 
corresponding TSCA section 5(e) 
consent order. 

(B) [Reserved] 
(ii) Hazard communication program. 

Requirements as specified in § 721.72(a) 
through (e) (concentration set at 1.0 
percent), (f), (g)(1)(i), (g)(1)(ii), (g)(2)(i), 
(g)(2)(ii), (g)(2)(iv), (g)(2)(v), and (g)(5). 

(iii) Industrial, commercial, and 
consumer activities. It is a significant 
new use to manufacture the PMN 
substance other than specified in the 
TSCA section 5(e) consent order. 
Requirements as specified in § 721.80(p) 
(within 24 months of submission of a 
Notice of Commencement of 
Manufacture). 

(b) Specific requirements. The 
provisions of subpart A of this part 
apply to this section except as modified 
by this paragraph. 

(1) Recordkeeping. Recordkeeping 
requirements as specified in 
§ 721.125(a) through (i) are applicable to 
manufacturers and processors of this. 

(2) Limitations or revocation of 
certain notification requirements. The 
provisions of § 721.185 apply to this 
section. 

(3) Determining whether a specific use 
is subject to this section. The provisions 
of § 721.1725(b)(1) apply to paragraph 
(a)(2)(iii) of this section. 
■ 19. Add § 721.10942 to subpart E to 
read as follows: 

§ 721.10942 Carbon nanotubes (generic). 
(a) Chemical substance and 

significant new uses subject to reporting. 
(1) The chemical substance identified 
generically as carbon nanotubes (PMN 
P–15–54) is subject to reporting under 
this section for the significant new uses 
described in paragraph (a)(2) of this 
section. 

(2) The significant new uses are: 
(i) Protection in the workplace. 

Requirements as specified in 
§ 721.63(a)(1), (a)(2)(i), (a)(2)(ii), (a)(3), 
(a)(4), (a)(6) (particulate), and (c). When 
determining which persons are 
reasonably likely to be exposed as 
required for § 721.63(a)(1) and (a)(4), 
engineering control measures (e.g., 
enclosure or confinement of the 
operation, general and local ventilation) 
or administrative control measures (e.g., 
workplace policies and procedures) 
shall be considered and implemented to 
prevent exposure, where feasible. A 
National Institute for Occupational 
Safety and Health (NIOSH)-certified 
respirator with an Assigned Protection 

Factor (APF) of at least 50 with an N– 
100, P–100, or R–100 cartridge meets 
the requirements of § 721.63(a)(4). 

(ii) Industrial, commercial, and 
consumer activities. Requirements as 
specified in § 721.80(k)(chemical 
intermediate) and (p)(one year). 

(iii) Disposal. Requirements as 
specified in § 721.85(a)(1), (a)(2), (b)(1), 
(b)(2), (c)(1), and (c)(2). 

(iv) Release to water. Requirements as 
specified in § 721.90(a)(1), (b)(1), and 
(c)(1). 

(b) Specific requirements. The 
provisions of subpart A of this part 
apply to this section except as modified 
by this paragraph. 

(1) Recordkeeping. Recordkeeping 
requirements as specified in 
§ 721.125(a) through (e), (i), (j), and (k) 
are applicable to manufacturers and 
processors of this substance. 

(2) Limitations or revocation of 
certain notification requirements. The 
provisions of § 721.185 apply to this 
section. 
■ 20. Add § 721.10943 to subpart E to 
read as follows: 

§ 721.10943 Sulfonated alkylbenzene salts 
(generic). 

(a) Chemical substance and 
significant new uses subject to reporting. 
(1) The chemical substance identified 
generically as sulfonated alkylbenzene 
salts (PMN P–15–149) is subject to 
reporting under this section for the 
significant new uses described in 
paragraph (a)(2) of this section. 

(2) The significant new uses are: 
(i) Hazard communication program. 

Requirements as specified in § 721.72(a) 
through (e)(concentration set at 1.0 
percent), (f), (g)(1)(i), (g)(1)(ii), (g)(1) 
(serious eye damage), (g)(2)(i), (g)(2)(ii), 
(g)(2)(iii), (g)(2)(v), (g)(3)(i), (g)(3)(ii), 
(g)(4)(i) and (g)(5). 

(ii) Industrial, commercial, and 
consumer activities. Requirements as 
specified in § 721.80(k) and (q). 

(iii) Release to water. Requirements as 
specified in § 721.90(a)(4), (b)(4), and 
(c)(4) (N=2). 

(b) Specific requirements. The 
provisions of subpart A of this part 
apply to this section except as modified 
by this paragraph. 

(1) Recordkeeping. Recordkeeping 
requirements as specified in 
§ 721.125(a), (b), (c), (f), (g), (h), (i), and 
(k) are applicable to manufacturers and 
processors of this substance. 

(2) Limitations or revocation of 
certain notification requirements. The 
provisions of § 721.185 apply to this 
section. 

(3) Determining whether a specific use 
is subject to this section. The provisions 
of § 721.1725(b)(1) apply to paragraph 
(a)(2)(ii) of this section. 

■ 21. Add § 721.10944 to subpart E to 
read as follows: 

§ 721.10944 Substituted quinoline 
derivative (generic). 

(a) Chemical substance and 
significant new uses subject to reporting. 
(1) The chemical substance identified 
generically as substituted quinoline 
derivative (PMN P–15–267) is subject to 
reporting under this section for the 
significant new uses described in 
paragraph (a)(2) of this section. 

(2) The significant new uses are: 
(i) Protection in the workplace. 

Requirements as specified in 
§ 721.63(a)(1), (a)(3), (a)(4) (respirators 
must provide a National Institute for 
Occupational Safety and Health 
(NIOSH) assigned protection factor of at 
least 10), (a)(6) (particulate), 
(b)(concentration set at 1.0 percent), and 
(c). When determining which persons 
are reasonably likely to be exposed as 
required for § 721.63(a)(1) and (a)(4), 
engineering control measures (e.g., 
enclosure or confinement of the 
operation, general and local ventilation) 
or administrative control measures (e.g., 
workplace policies and procedures) 
shall be considered and implemented to 
prevent exposure, where feasible. 

(ii) Industrial, commercial, and 
consumer activities. Requirements as 
specified in § 721.80(j). 

(b) Specific requirements. The 
provisions of subpart A of this part 
apply to this section except as modified 
by this paragraph. 

(1) Recordkeeping. Recordkeeping 
requirements as specified in 
§ 721.125(a), through (e), and (i) are 
applicable to manufacturers and 
processors of this substance. 

(2) Limitations or revocation of 
certain notification requirements. The 
provisions of § 721.185 apply to this 
section. 

(3) Determining whether a specific use 
is subject to this section. The provisions 
of § 721.1725(b)(1) apply to paragraph 
(a)(2)(ii) of this section. 
■ 22. Add § 721.10945 to subpart E to 
read as follows: 

§ 721.10945 Algal oil amide (generic). 
(a) Chemical substance and 

significant new uses subject to reporting. 
(1) The chemical substance identified 
generically as algal oil amide (PMN P– 
15–470) is subject to reporting under 
this section for the significant new uses 
described in paragraph (a)(2) of this 
section. 

(2) The significant new uses are: 
(i) Industrial, commercial, and 

consumer activities. Requirements as 
specified in § 721.80(j). 

(ii) [Reserved] 
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(b) Specific requirements. The 
provisions of subpart A of this part 
apply to this section except as modified 
by this paragraph. 

(1) Recordkeeping. Recordkeeping 
requirements as specified in 
§ 721.125(a), (b), (c), and (i) are 
applicable to manufacturers and 
processors of this substance. 

(2) Limitations or revocation of 
certain notification requirements. The 
provisions of § 721.185 apply to this 
section. 

(3) Determining whether a specific use 
is subject to this section. The provisions 
of § 721.1725(b)(1) apply to paragraph 
(a)(2)(i) of this section. 
■ 23. Add § 721.10946 to subpart E to 
read as follows: 

§ 721.10946 Bismuth compound (generic). 
(a) Chemical substance and 

significant new uses subject to reporting. 
(1) The chemical substance identified 
generically as bismuth compound (PMN 
P–15–485) is subject to reporting under 
this section for the significant new uses 
described in paragraph (a)(2) of this 
section. The requirements of this order 
do not apply when the chemical 
substance has been completely reacted 
(cured). 

(2) The significant new uses are: 
(i) Protection in the workplace. 

Requirements as specified in 
§ 721.63(a)(1), (a)(4) (respirators must 
provide a National Institute for 
Occupational Safety and Health 
(NIOSH) assigned protection factor of at 
least 10), (a)(6) (particulate), 
(b)(concentration set at 1.0 percent), and 
(c). When determining which persons 
are reasonably likely to be exposed as 
required for § 721.63(a)(1) and (a)(4), 
engineering control measures (e.g., 
enclosure or confinement of the 
operation, general and local ventilation) 
or administrative control measures (e.g., 
workplace policies and procedures) 
shall be considered and implemented to 
prevent exposure, where feasible. 

(A) As an alternative to the respirator 
requirements in paragraph (a)(2)(i) of 
this section, a manufacturer or processor 
may choose to follow the new chemical 
exposure limit (NCEL) provision listed 
in the TSCA section 5(e) consent order 
for this substance. The NCEL is 2.4 mg/ 
m3 as an 8-hour time weighted average. 
Persons who wish to pursue NCELs as 
an alternative to § 721.63 respirator 
requirements may request to do so 
under § 721.30. Persons whose § 721.30 
requests to use the NCELs approach are 
approved by EPA will be required to 
follow NCELs provisions comparable to 
those contained in the corresponding 
TSCA section 5(e) consent order. 

(B) [Reserved] 

(ii) Hazard communication program. 
Requirements as specified in § 721.72(a) 
through (e) (concentration set at 1.0 
percent), (f), (g)(1)(ii), (g)(2)(ii), 
(g)(2)(iii), and (g)(2)(iv), and (g)(5). 

(iii) Industrial, commercial, and 
consumer activities. Requirements as 
specified in § 721.80(p) (360,000 
kilograms). 

(b) Specific requirements. The 
provisions of subpart A of this part 
apply to this section except as modified 
by this paragraph. 

(1) Recordkeeping. Recordkeeping 
requirements as specified in 
§ 721.125(a) through (d), and (f), through 
(i) are applicable to manufacturers and 
processors of this substance. 

(2) Limitations or revocation of 
certain notification requirements. The 
provisions of § 721.185 apply to this 
section. 
■ 24. Add § 721.10947 to subpart E to 
read as follows: 

§ 721.10947 Sulfur thulium ytterbium 
yttrium oxide. 

(a) Chemical substance and 
significant new uses subject to reporting. 
(1) The chemical substance identified as 
sulfur thulium ytterbium yttrium oxide 
(PMN P–15–612; CAS No. 180189–40–6) 
is subject to reporting under this section 
for the significant new uses described in 
paragraph (a)(2) of this section. 

(2) The significant new uses are: 
(i) Protection in the workplace. 

Requirements as specified in 
§ 721.63(a)(1), (a)(4) (respirators must 
provide a National Institute for 
Occupational Safety and Health 
(NIOSH) assigned protection factor of at 
least 10), (a)(6) (particulate), (b) 
(concentration set at 1.0 percent), and 
(c). When determining which persons 
are reasonably likely to be exposed as 
required for § 721.63(a)(1) and (a)(4), 
engineering control measures (e.g., 
enclosure or confinement of the 
operation, general and local ventilation) 
or administrative control measures (e.g., 
workplace policies and procedures) 
shall be considered and implemented to 
prevent exposure, where feasible. 

(A) As an alternative to the respirator 
requirements in paragraph (a)(2)(i) of 
this section, a manufacturer or processor 
may choose to follow the new chemical 
exposure limit (NCEL) provision listed 
in the TSCA section 5(e) consent order 
for this substance. The NCEL is 0.07 
mg/m3 as an 8-hour time weighted 
average. Persons who wish to pursue 
NCELs as an alternative to § 721.63 
respirator requirements may request to 
do so under § 721.30. Persons whose 
§ 721.30 requests to use the NCELs 
approach are approved by EPA will be 
required to follow NCELs provisions 

comparable to those contained in the 
corresponding TSCA section 5(e) 
consent order. 

(B) [Reserved] 
(ii) Hazard communication program. 

Requirements as specified in 
§ 721.72(a), (b), (c), (d), (e) 
(concentration set at 1.0 percent), (f), 
(g)(1)(ii), (g)(2)(ii), (g)(2)(iii), and 
(g)(2)(iv), and (g)(5). 

(iii) Industrial, commercial, and 
consumer activities. Requirements as 
specified in § 721.80(p) (6,000 
kilograms, aggregate of PMNs P–15–612, 
P–15–613, P–15–614, P–15–615, P–15– 
616, P–15–617, P–15–618, combined). 

(b) Specific requirements. The 
provisions of subpart A of this part 
apply to this section except as modified 
by this paragraph. 

(1) Recordkeeping. Recordkeeping 
requirements as specified in 
§ 721.125(a), (b), (c), (d), (f), (g), (h), and 
(i) are applicable to manufacturers and 
processors of this substance. 

(2) Limitations or revocation of 
certain notification requirements. The 
provisions of § 721.185 apply to this 
section. 
■ 25. Add § 721.10948 to subpart E to 
read as follows: 

§ 721.10948 Gadolinium sulfur ytterbium 
yttrium oxide, erbium- and thulium-doped. 

(a) Chemical substance and 
significant new uses subject to reporting. 
(1) The chemical substance identified as 
(PMN P–15–613; CAS No, 1651187– 
84–6) is subject to reporting under this 
section for the significant new uses 
described in paragraph (a)(2) of this 
section. 

(2) The significant new uses are: 
(i) Protection in the workplace. 

Requirements as specified in 
§ 721.63(a)(1), (a)(4) (respirators must 
provide a National Institute for 
Occupational Safety and Health 
(NIOSH) assigned protection factor of at 
least 10), (a)(6) (particulate), (b) 
(concentration set at 1.0 percent), and 
(c). When determining which persons 
are reasonably likely to be exposed as 
required for § 721.63(a)(1) and (a)(4), 
engineering control measures (e.g., 
enclosure or confinement of the 
operation, general and local ventilation) 
or administrative control measures (e.g., 
workplace policies and procedures) 
shall be considered and implemented to 
prevent exposure, where feasible. 

(A) As an alternative to the respirator 
requirements in paragraph (a)(2)(i) of 
this section, a manufacturer or processor 
may choose to follow the new chemical 
exposure limit (NCEL) provision listed 
in the TSCA section 5(e) consent order 
for this substance. The NCEL is 0.07 
mg/m3 as an 8-hour time weighted 
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average. Persons who wish to pursue 
NCELs as an alternative to § 721.63 
respirator requirements may request to 
do so under § 721.30. Persons whose 
§ 721.30 requests to use the NCELs 
approach are approved by EPA will be 
required to follow NCELs provisions 
comparable to those contained in the 
corresponding TSCA section 5(e) 
consent order. 

(B) [Reserved] 
(ii) Hazard communication program. 

Requirements as specified in 
§ 721.72(a), through (e) (concentration 
set at 1.0 percent), (f), (g)(1)(ii), (g)(2)(ii), 
(g)(2)(iii), and (g)(2)(iv), and (g)(5). 

(iii) Industrial, commercial, and 
consumer activities. Requirements as 
specified in § 721.80(p)(6,000 kilograms, 
aggregate of PMNs P–15–612, P–15–613, 
P–15–614, P–15–615, P–15–616, P–15– 
617, P–15–618, combined). 

(b) Specific requirements. The 
provisions of subpart A of this part 
apply to this section except as modified 
by this paragraph. 

(1) Recordkeeping. Recordkeeping 
requirements as specified in 
§ 721.125(a), (b), (c), (d), (f), (g), (h), and 
(i) are applicable to manufacturers and 
processors of this substance. 

(2) Limitations or revocation of 
certain notification requirements. The 
provisions of § 721.185 apply to this 
section. 
■ 26. Add § 721.10949 to subpart E to 
read as follows: 

§ 721.10949 Neodymium sulfur yttrium 
oxide. 

(a) Chemical substance and 
significant new uses subject to reporting. 
(1) The chemical substance identified as 
neodymium sulfur yttrium oxide (PMN 
P–15–614; CAS No. 1651158–45–5) is 
subject to reporting under this section 
for the significant new uses described in 
paragraph (a)(2) of this section. 

(2) The significant new uses are: 
(i) Protection in the workplace. 

Requirements as specified in 
§ 721.63(a)(1), (a)(4)(respirators must 
provide a National Institute for 
Occupational Safety and Health 
(NIOSH) assigned protection factor of at 
least 10), (a)(6)(particulate), 
(b)(concentration set at 1.0 percent), and 
(c). When determining which persons 
are reasonably likely to be exposed as 
required for § 721.63(a)(1) and (a)(4), 
engineering control measures (e.g., 
enclosure or confinement of the 
operation, general and local ventilation) 
or administrative control measures (e.g., 
workplace policies and procedures) 
shall be considered and implemented to 
prevent exposure, where feasible. 

(A) As an alternative to the respirator 
requirements in paragraph (a)(2)(i) of 

this section, a manufacturer or processor 
may choose to follow the new chemical 
exposure limit (NCEL) provision listed 
in the TSCA section 5(e) consent order 
for this substance. The NCEL is 0.07 mg/ 
m3 as an 8-hour time weighted average. 
Persons who wish to pursue NCELs as 
an alternative to § 721.63 respirator 
requirements may request to do so 
under § 721.30. Persons whose § 721.30 
requests to use the NCELs approach are 
approved by EPA will be required to 
follow NCELs provisions comparable to 
those contained in the corresponding 
TSCA section 5(e) consent order. 

(B) [Reserved] 
(ii) Hazard communication program. 

Requirements as specified in § 721.72(a) 
through (e) (concentration set at 1.0 
percent), (f), (g)(1)(ii), (g)(2)(ii), 
(g)(2)(iii), and (g)(2)(iv), and (g)(5). 

(iii) Industrial, commercial, and 
consumer activities. Requirements as 
specified in § 721.80(p)(6,000 kilograms, 
aggregate of PMNs P–15–612, P–15–613, 
P–15–614, P–15–615, P–15–616, P–15– 
617, P–15–618, combined). 

(b) Specific requirements. The 
provisions of subpart A of this part 
apply to this section except as modified 
by this paragraph. 

(1) Recordkeeping. Recordkeeping 
requirements as specified in 
§ 721.125(a), (b), (c), (d), (f), (g), (h), and 
(i) are applicable to manufacturers and 
processors of this substance. 

(2) Limitations or revocation of 
certain notification requirements. The 
provisions of § 721.185 apply to this 
section. 
■ 27. Add § 721.10950 to subpart E to 
read as follows: 

§ 721.10950 Erbium gadolinium 
neodymium sulfur ytterbium yttrium oxide 
(P–15–615). 

(a) Chemical substance and 
significant new uses subject to reporting. 
(1) The chemical substance identified as 
erbium gadolinium neodymium sulfur 
ytterbium yttrium oxide (PMN P–15– 
615; CAS No. 1651152–96–3) is subject 
to reporting under this section for the 
significant new uses described in 
paragraph (a)(2) of this section. 

(2) The significant new uses are: 
(i) Protection in the workplace. 

Requirements as specified in 
§ 721.63(a)(1), (a)(4)(respirators must 
provide a National Institute for 
Occupational Safety and Health 
(NIOSH) assigned protection factor of at 
least 10), (a)(6)(particulate), 
(b)(concentration set at 1.0 percent), and 
(c). When determining which persons 
are reasonably likely to be exposed as 
required for § 721.63(a)(1) and (a)(4), 
engineering control measures (e.g., 
enclosure or confinement of the 

operation, general and local ventilation) 
or administrative control measures (e.g., 
workplace policies and procedures) 
shall be considered and implemented to 
prevent exposure, where feasible. 

(A) As an alternative to the respirator 
requirements in paragraph (a)(2)(i) of 
this section, a manufacturer or processor 
may choose to follow the new chemical 
exposure limit (NCEL) provision listed 
in the TSCA section 5(e) consent order 
for this substance. The NCEL is 0.07 mg/ 
m3 as an 8-hour time weighted average. 
Persons who wish to pursue NCELs as 
an alternative to § 721.63 respirator 
requirements may request to do so 
under § 721.30. Persons whose § 721.30 
requests to use the NCELs approach are 
approved by EPA will be required to 
follow NCELs provisions comparable to 
those contained in the corresponding 
TSCA section 5(e) consent order. 

(B) [Reserved] 
(ii) Hazard communication program. 

Requirements as specified in § 721.72(a) 
through (e) (concentration set at 1.0 
percent), (f), (g)(1)(ii), (g)(2)(ii), 
(g)(2)(iii), and (g)(2)(iv), and (g)(5). 

(iii) Industrial, commercial, and 
consumer activities. Requirements as 
specified in § 721.80(p)(6,000 kilograms, 
aggregate of PMNs P–15–612, P–15–613, 
P–15–614, P–15–615, P–15–616, P–15– 
617, P–15–618, combined). 

(b) Specific requirements. The 
provisions of subpart A of this part 
apply to this section except as modified 
by this paragraph. 

(1) Recordkeeping. Recordkeeping 
requirements as specified in § 721.125 
(a) through (d), and (f), through (i) are 
applicable to manufacturers and 
processors of this substance. 

(2) Limitations or revocation of 
certain notification requirements. The 
provisions of § 721.185 apply to this 
section. 
■ 28. Add § 721.10951 to subpart E to 
read as follows: 

§ 721.10951 Erbium gadolinium sulfur 
ytterbium yttrium oxide. 

(a) Chemical substance and 
significant new uses subject to reporting. 
(1) The chemical substance identified as 
erbium gadolinium sulfur ytterbium 
yttrium oxide (P–15–616; CAS No. 
1622295–07–1) is subject to reporting 
under this section for the significant 
new uses described in paragraph (a)(2) 
of this section. 

(2) The significant new uses are: 
(i) Protection in the workplace. 

Requirements as specified in 
§ 721.63(a)(1), (a)(4)(respirators must 
provide a National Institute for 
Occupational Safety and Health 
(NIOSH) assigned protection factor of at 
least 10), (a)(6)(particulate), 
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(b)(concentration set at 1.0 percent), and 
(c). When determining which persons 
are reasonably likely to be exposed as 
required for § 721.63(a)(1) and (a)(4), 
engineering control measures (e.g., 
enclosure or confinement of the 
operation, general and local ventilation) 
or administrative control measures (e.g., 
workplace policies and procedures) 
shall be considered and implemented to 
prevent exposure, where feasible. 

(A) As an alternative to the respirator 
requirements in paragraph (a)(2)(i) of 
this section, a manufacturer or processor 
may choose to follow the new chemical 
exposure limit (NCEL) provision listed 
in the TSCA section 5(e) consent order 
for this substance. The NCEL is 0.07 mg/ 
m3 as an 8-hour time weighted average. 
Persons who wish to pursue NCELs as 
an alternative to § 721.63 respirator 
requirements may request to do so 
under § 721.30. Persons whose § 721.30 
requests to use the NCELs approach are 
approved by EPA will be required to 
follow NCELs provisions comparable to 
those contained in the corresponding 
TSCA section 5(e) consent order. 

(B) [Reserved] 
(ii) Hazard communication program. 

Requirements as specified in § 721.72(a) 
through (e) (concentration set at 1.0 
percent), (f), (g)(1)(ii), (g)(2)(ii), 
(g)(2)(iii), and (g)(2)(iv), and (g)(5). 

(iii) Industrial, commercial, and 
consumer activities. Requirements as 
specified in § 721.80(p)(6,000 kilograms, 
aggregate of PMNs P–15–612, P–15–613, 
P–15–614, P–15–615, P–15–616, P–15– 
617, P–15–618, combined). 

(b) Specific requirements. The 
provisions of subpart A of this part 
apply to this section except as modified 
by this paragraph. 

(1) Recordkeeping. Recordkeeping 
requirements as specified in § 721.125 
(a) through (d), and (f),through (i) are 
applicable to manufacturers and 
processors of this substance. 

(2) Limitations or revocation of 
certain notification requirements. The 
provisions of § 721.185 apply to this 
section. 
■ 29. Add § 721.10952 to subpart E to 
read as follows: 

§ 721.10952 Erbium gadolinium ytterbium 
oxide. 

(a) Chemical substance and 
significant new uses subject to reporting. 
(1) The chemical substance identified as 
erbium gadolinium ytterbium oxide 
(PMN P–15–617; CAS No. 1651152–05– 
4) is subject to reporting under this 
section for the significant new uses 
described in paragraph (a)(2) of this 
section. 

(2) The significant new uses are: 

(i) Protection in the workplace. 
Requirements as specified in 
§ 721.63(a)(1), (a)(4)(respirators must 
provide a National Institute for 
Occupational Safety and Health 
(NIOSH) assigned protection factor of at 
least 10), (a)(6)(particulate), 
(b)(concentration set at 1.0 percent), and 
(c). When determining which persons 
are reasonably likely to be exposed as 
required for § 721.63(a)(1) and (a)(4), 
engineering control measures (e.g., 
enclosure or confinement of the 
operation, general and local ventilation) 
or administrative control measures (e.g., 
workplace policies and procedures) 
shall be considered and implemented to 
prevent exposure, where feasible. 

(A) As an alternative to the respirator 
requirements in paragraph (a)(2)(i) of 
this section, a manufacturer or processor 
may choose to follow the new chemical 
exposure limit (NCEL) provision listed 
in the TSCA section 5(e) consent order 
for this substance. The NCEL is 0.07 mg/ 
m3 as an 8-hour time weighted average. 
Persons who wish to pursue NCELs as 
an alternative to § 721.63 respirator 
requirements may request to do so 
under § 721.30. Persons whose § 721.30 
requests to use the NCELs approach are 
approved by EPA will be required to 
follow NCELs provisions comparable to 
those contained in the corresponding 
TSCA section 5(e) consent order. 

(B) [Reserved] 
(ii) Hazard communication program. 

Requirements as specified in § 721.72(a) 
through (e) (concentration set at 1.0 
percent), (f), (g)(1)(ii), (g)(2)(ii), 
(g)(2)(iii), and (g)(2)(iv), and (g)(5). 

(iii) Industrial, commercial, and 
consumer activities. Requirements as 
specified in § 721.80(p)(6,000 kilograms, 
aggregate of PMNs P–15–612, P–15–613, 
P–15–614, P–15–615, P–15–616, P–15– 
617, P–15–618, combined). 

(b) Specific requirements. The 
provisions of subpart A of this part 
apply to this section except as modified 
by this paragraph. 

(1) Recordkeeping. Recordkeeping 
requirements as specified in § 721.125 
(a) through (d), and (f), through (i) are 
applicable to manufacturers and 
processors of this substance. 

(2) Limitations or revocation of 
certain notification requirements. The 
provisions of § 721.185 apply to this 
section. 
■ 30. Add § 721.10953 to subpart E to 
read as follows: 

§ 721.10953 Erbium gadolinium sulfur 
ytterbium oxide. 

(a) Chemical substance and 
significant new uses subject to reporting. 
(1) The chemical substance identified as 
erbium gadolinium sulfur ytterbium 

oxide (PMN P–15–618; CAS No. 
934388–91–7) is subject to reporting 
under this section for the significant 
new uses described in paragraph (a)(2) 
of this section. 

(2) The significant new uses are: 
(i) Protection in the workplace. 

Requirements as specified in 
§ 721.63(a)(1), (a)(4)(respirators must 
provide a National Institute for 
Occupational Safety and Health 
(NIOSH) assigned protection factor of at 
least 10), (a)(6)(particulate), 
(b)(concentration set at 1.0 percent), and 
(c). When determining which persons 
are reasonably likely to be exposed as 
required for § 721.63(a)(1) and (a)(4), 
engineering control measures (e.g., 
enclosure or confinement of the 
operation, general and local ventilation) 
or administrative control measures (e.g., 
workplace policies and procedures) 
shall be considered and implemented to 
prevent exposure, where feasible. 

(A) As an alternative to the respirator 
requirements in paragraph (a)(2)(i) of 
this section, a manufacturer or processor 
may choose to follow the new chemical 
exposure limit (NCEL) provision listed 
in the TSCA section 5(e) consent order 
for this substance. The NCEL is 0.07 
mg/m3 as an 8-hour time weighted 
average. Persons who wish to pursue 
NCELs as an alternative to § 721.63 
respirator requirements may request to 
do so under § 721.30. Persons whose 
§ 721.30 requests to use the NCELs 
approach are approved by EPA will be 
required to follow NCELs provisions 
comparable to those contained in the 
corresponding TSCA section 5(e) 
consent order. 

(B) [Reserved] 
(ii) Hazard communication program. 

Requirements as specified in § 721.72(a) 
through (e) (concentration set at 1.0 
percent), (f), (g)(1)(ii), (g)(2)(ii), 
(g)(2)(iii), and (g)(2)(iv), and (g)(5). 

(iii) Industrial, commercial, and 
consumer activities. Requirements as 
specified in § 721.80(p)(6,000 kilograms, 
aggregate of PMNs P–15–612, P–15–613, 
P–15–614, P–15–615, P–15–616, P–15– 
617, P–15–618, combined). 

(b) Specific requirements. The 
provisions of subpart A of this part 
apply to this section except as modified 
by this paragraph. 

(1) Recordkeeping. Recordkeeping 
requirements as specified in 
§ 721.125(a) through (d), (f), through (i) 
are applicable to manufacturers and 
processors of this substance. 

(2) Limitations or revocation of 
certain notification requirements. The 
provisions of § 721.185 apply to this 
section. 
■ 31. Add § 721.10954 to subpart E to 
read as follows: 
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§ 721.10954 2-Ethylhexanoic acid, 
compound with alkyamino cyclohexane 
(generic); and 2-Ethylhexanoic acid, 
compound with cyclohexylamine (generic). 

(a) Chemical substance and 
significant new uses subject to reporting. 
(1) The chemical substances identified 
generically as 2-ethylhexanoic acid, 
compound with alkyamino cyclohexane 
(PMN P–15–0655, chemical A); and 2- 
ethylhexanoic acid, compound with 
cyclohexylamine (PMN P–15–0655, 
chemical B) are subject to reporting 
under this section for the significant 
new uses described in paragraph (a)(2) 
of this section. 

(2) The significant new uses are: 
(i) Release to water. Requirements as 

specified in § 721.90(a)(4), (b)(4), and 
(c)(4) where N = 34. 

(ii) [Reserved] 
(b) Specific requirements. The 

provisions of subpart A of this part 
apply to this section except as modified 
by this paragraph. 

(1) Recordkeeping. Recordkeeping 
requirements as specified in 
§ 721.125(a), (b), (c), and (k) are 
applicable to manufacturers and 
processors of this substance. 

(2) Limitations or revocation of 
certain notification requirements. The 
provisions of § 721.185 apply to this 
section. 
■ 32. Add § 721.10955 to subpart E to 
read as follows: 

§ 721.10955 Propenoic acid, alkyl ester, 
polymer with 1,3-cyclohexanedialkylamine, 
reaction products with oxirane(alkoxyalkyl) 
(generic). 

(a) Chemical substance and 
significant new uses subject to reporting. 
(1) The chemical substance identified 
generically as propenoic acid, alkyl 
ester, polymer with 1,3- 
cyclohexanedialkylamine, reaction 
products with oxirane(alkoxyalkyl) 
(PMN P–15–680) is subject to reporting 
under this section for the significant 
new uses described in paragraph (a)(2) 
of this section. 

(2) The significant new uses are: 
(i) Release to water. Requirements as 

specified in § 721.90 (a)(4), (b)(4), and 
(c)(4) where N = 1. 

(ii) [Reserved] 
(b) Specific requirements. The 

provisions of subpart A of this part 
apply to this section except as modified 
by this paragraph. 

(1) Recordkeeping. Recordkeeping 
requirements as specified in 
§ 721.125(a), (b), (c), and (k) are 
applicable to manufacturers and 
processors of this substance. 

(2) Limitations or revocation of 
certain notification requirements. The 
provisions of § 721.185 apply to this 
section. 

■ 33. Add § 721.10956 to subpart E to 
read as follows: 

§ 721.10956 Acrylic acid, polymer with 
polyalkylene polyamine (generic). 

(a) Chemical substance and 
significant new uses subject to reporting. 
(1) The chemical substance identified 
generically as acrylic acid, polymer with 
polyalkylene polyamine (PMN P–15– 
691) is subject to reporting under this 
section for the significant new uses 
described in paragraph (a)(2) of this 
section. 

(2) The significant new uses are: 
(i) Industrial, commercial, and 

consumer activities. Requirements as 
specified in § 721.80(g). 

(ii) [Reserved] 
(b) Specific requirements. The 

provisions of subpart A of this part 
apply to this section except as modified 
by this paragraph. 

(1) Recordkeeping. Recordkeeping 
requirements as specified in 
§ 721.125(a), (b), (c), and (k) are 
applicable to manufacturers and 
processors of this substance. 

(2) Limitations or revocation of 
certain notification requirements. The 
provisions of § 721.185 apply to this 
section. 
■ 34. Add § 721.10957 to subpart E to 
read as follows: 

§ 721.10957 1,2-Cyclohexanedicarboxylic 
acid, 1-(2-phenylhydrazide). 

(a) Chemical substance and 
significant new uses subject to reporting. 
(1) The chemical substance identified as 
(1,2-cyclohexanedicarboxylic acid, 1-(2- 
phenylhydrazide) (PMN P–16–30; CAS 
No. 1807977–72–5) is subject to 
reporting under this section for the 
significant new uses described in 
paragraph (a)(2) of this section. 

(2) The significant new uses are: 
(i) Protection in the workplace. 

Requirements as specified in 
§ 721.63(a)(1), (a)(2)(i), (a)(2)(ii), (a)(3), 
(a)(6)(particulate), (b)(concentration set 
at 1.0 percent), and (c). When 
determining which persons are 
reasonably likely to be exposed as 
required for § 721.63(a)(1) engineering 
control measures (e.g., enclosure or 
confinement of the operation, general 
and local ventilation) or administrative 
control measures (e.g., workplace 
policies and procedures) shall be 
considered and implemented to prevent 
exposure, where feasible. 

(ii) [Reserved] 
(b) Specific requirements. The 

provisions of subpart A of this part 
apply to this section except as modified 
by this paragraph. 

(1) Recordkeeping. Recordkeeping 
requirements as specified in 

§ 721.125(a) through (e) are applicable 
to manufacturers and processors of this 
substance. 

(2) Limitations or revocation of 
certain notification requirements. The 
provisions of § 721.185 apply to this 
section. 
■ 35. Add § 721.10958 to subpart E to 
read as follows: 

§ 721.10958 2,5-Furandione, dihydro-, 
polymer with 1,1′-iminobis[2-propanol], 
benzoate (ester), N-benzoyl derivs. 

(a) Chemical substance and 
significant new uses subject to reporting. 
(1) The chemical substance identified as 
2,5-furandione, dihydro-, polymer with 
1,1′-iminobis[2-propanol], benzoate 
(ester), N-benzoyl derivs. (PMN P–16– 
52; CAS No. 592479–38–4) is subject to 
reporting under this section for the 
significant new uses described in 
paragraph (a)(2) of this section. 

(2) The significant new uses are: 
(i) Release to water. Requirements as 

specified in § 721.90(a)(4), (b)(4), and 
(c)(4) where N = 5. 

(ii) [Reserved] 
(b) Specific requirements. The 

provisions of subpart A of this part 
apply to this section except as modified 
by this paragraph. 

(1) Recordkeeping. Recordkeeping 
requirements as specified in 
§ 721.125(a), (b), (c), and (k) are 
applicable to manufacturers and 
processors of this substance. 

(2) Limitations or revocation of 
certain notification requirements. The 
provisions of § 721.185 apply to this 
section. 
■ 36. Add § 721.10959 to subpart E to 
read as follows: 

§ 721.10959 Dialkyl fattyalkylamino 
propanamide alkylamine acetates (generic). 

(a) Chemical substance and 
significant new uses subject to reporting. 
(1) The chemical substances identified 
generically as dialkyl fattyalkylamino 
propanamide alkylamine acetates 
(PMNs P–16–56 and P–16–57) are 
subject to reporting under this section 
for the significant new uses described in 
paragraph (a)(2) of this section. 

(2) The significant new uses are: 
(i) Release to water. Requirements as 

specified in § 721.90(a)(4), (b)(4), and 
(c)(4) where N = 1. 

(ii) [Reserved] 
(b) Specific requirements. The 

provisions of subpart A of this part 
apply to this section except as modified 
by this paragraph. 

(1) Recordkeeping. Recordkeeping 
requirements as specified in 
§ 721.125(a), (b), (c), and (k) are 
applicable to manufacturers and 
processors of this substance. 
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(2) Limitations or revocation of 
certain notification requirements. The 
provisions of § 721.185 apply to this 
section. 

■ 37. Add § 721.10960 to subpart E to 
read as follows: 

§ 721.10960 
Dialkylaminopropylaminopropanoate ester 
(generic). 

(a) Chemical substance and 
significant new uses subject to reporting. 
(1) The chemical substance identified 

generically as 
dialkylaminopropylaminopropanoate 
ester (PMN P–16–58) is subject to 
reporting under this section for the 
significant new uses described in 
paragraph (a)(2) of this section. 

(2) The significant new uses are: 
(i) Release to water. Requirements as 

specified in § 721.90(a)(4), (b)(4), and 
(c)(4) where N = 14. 

(ii) [Reserved] 
(b) Specific requirements. The 

provisions of subpart A of this part 

apply to this section except as modified 
by this paragraph. 

(1) Recordkeeping. Recordkeeping 
requirements as specified in 
§ 721.125(a), (b), (c), and (k) are 
applicable to manufacturers and 
processors of this substance. 

(2) Limitations or revocation of 
certain notification requirements. The 
provisions of § 721.185 apply to this 
section. 
[FR Doc. 2016–27326 Filed 11–16–16; 8:45 am] 

BILLING CODE 6560–50–P 
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ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Parts 50 and 51 

[EPA–HQ–OAR–2016–0202; FRL–9950–24– 
OAR] 

RIN 2060–AS82 

Implementation of the 2015 National 
Ambient Air Quality Standards for 
Ozone: Nonattainment Area 
Classifications and State 
Implementation Plan Requirements 

AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Proposed rule. 

SUMMARY: The Environmental Protection 
Agency (EPA) is proposing 
nonattainment area classification 
thresholds and implementation 
requirements for the strengthened 2015 
ozone national ambient air quality 
standards (NAAQS) (2015 ozone 
NAAQS) that were promulgated on 
October 1, 2015. This proposal is largely 
an update to the implementing 
regulations previously promulgated for 
the 2008 ozone NAAQS, and we 
propose to retain without significant 
revision the majority of those provisions 
to implement the 2015 ozone NAAQS. 
This proposal addresses the timing of 
attainment dates for each nonattainment 
area classification and a range of 
nonattainment area state 
implementation plan (SIP) requirements 
for the 2015 ozone NAAQS. The 
proposed SIP requirements pertain to 
attainment demonstrations, reasonable 
further progress (RFP) and associated 
milestone demonstrations, reasonably 
available control technology (RACT), 
reasonably available control measures 
(RACM), major nonattainment new 
source review (NNSR), emission 
inventories, the timing of required SIP 
submissions, and compliance with 
emission control measures in the SIP. 
Other issues addressed in this proposed 
rule are the revocation of the 2008 
ozone NAAQS, anti-backsliding 
requirements that would apply when 
the 2008 ozone NAAQS are revoked, 
and reconsideration of the ozone 
NAAQS interprecursor trading (IPT) 
provisions (in response to a petition for 
reconsideration). 
DATES: Comments. Written comments 
must be received on or before January 
17, 2017. Public Hearing. If anyone 
contacts us requesting a hearing on or 
before December 2, 2016, we will hold 
a hearing. Additional information about 
the hearing, if requested, will be 
published in a subsequent Federal 
Register document. Information 

Collection Request. Under the 
Paperwork Reduction Act (PRA), 
comments on the information collection 
provisions are best assured of having 
full effect if the Office of Management 
and Budget (OMB) receives a copy of 
your comments on or before December 
19, 2016. 

ADDRESSES: Comments: Submit your 
comments, identified by Docket ID No. 
EPA–HQ–OAR–2016–0202, at http://
www.regulations.gov. Follow the online 
instructions for submitting comments. 
Once submitted, comments cannot be 
edited or removed from Regulations.gov. 
The EPA may publish any comment 
received to its public docket. Do not 
submit electronically any information 
you consider to be Confidential 
Business Information (CBI) or other 
information whose disclosure is 
restricted by statute. Multimedia 
submissions (audio, video, etc.) must be 
accompanied by a written comment. 
The written comment is considered the 
official comment and should include 
discussion of all points you wish to 
make. The EPA will generally not 
consider comments or comment 
contents located outside of the primary 
submission (i.e., on the Web, Cloud or 
other file sharing system). For 
additional submission methods, the full 
EPA public comment policy, 
information about CBI or multimedia 
submissions and general guidance on 
making effective comments, please visit 
http://www2.epa.gov/dockets/
comments.html. 

FOR FURTHER INFORMATION CONTACT: For 
further general information on this 
proposed rule, contact Mr. Robert 
Lingard, Office of Air Quality Planning 
and Standards (OAQPS), U.S. EPA, at 
(919) 541–5272 or lingard.robert@
epa.gov; or Mr. Lynn Dail, OAQPS, U.S. 
EPA, at (919) 541-2363 or dail.lynn@
epa.gov. For information on the 
Information Collection Request (ICR), 
contact Mr. Butch Stackhouse, OAQPS, 
U.S. EPA, at (919) 541–5208 or 
stackhouse.butch@epa.gov. For 
information on the public hearing, 
contact Ms. Pamela Long, OAQPS, U.S. 
EPA, at (919) 541–0641 or long.pam@
epa.gov. 

SUPPLEMENTARY INFORMATION: 

I. General Information 

A. Preamble Glossary of Terms and 
Acronyms 

The following are abbreviations of 
terms used in the preamble. 
ACT Alternative Control Techniques 
AERR Air Emissions Reporting 

Requirements 

AVERT AVoided Emissions geneRation 
Tool 

BSMP Basic Smoke Management Practices 
CAA Clean Air Act 
CAIR Clean Air Interstate Rule 
CBI Confidential Business Information 
CFR Code of Federal Regulations 
CO Carbon Monoxide 
CSAPR Cross-State Air Pollution Rule 
CTG Control Techniques Guidelines 
DOI Department of the Interior 
DOT Department of Transportation 
DV Design Value 
EE/RE Energy Efficiency and Renewable 

Energy 
EPA Environmental Protection Agency 
FIP Federal Implementation Plan 
FLM Federal Land Managers 
FR Federal Register 
ICR Information Collection Request 
I/M Inspection and Maintenance 
IPT Interprecursor Trade or Interprecursor 

Trading 
MCD Milestone Compliance Demonstration 
MPO Metropolitan Planning Organization 
NAAQS National Ambient Air Quality 

Standards 
NNSR Nonattainment New Source Review 
NOX Nitrogen Oxides 
O3 Ozone 
OAQPS Office of Air Quality Planning and 

Standards 
OMB Office of Management and Budget 
OTR Ozone Transport Region 
PAMS Photochemical Assessment 

Monitoring Station 
PM2.5 Fine Particulate Matter 
ppm Parts per Million 
PRA Paperwork Reduction Act 
PSD Prevention of Significant Deterioration 
PTE Potential to Emit 
PUC Public Utility Commission 
RACM Reasonably Available Control 

Measures 
RACT Reasonably Available Control 

Technology 
RFP Reasonable Further Progress 
ROP Rate of Progress 
RPS Renewable Portfolio Standard 
SIP State Implementation Plan 
SO2 Sulfur Dioxide 
tpy Tons per Year 
TAR Tribal Authority Rule 
TAS Treatment as a State 
TGD Technical Guidance Document 
TIP Tribal Implementation Plan 
TIP Transportation Improvement Program 
TSD Technical Support Document 
USB U.S. Background 
U.S.C. United States Code 
USDA U.S. Department of Agriculture 
VOC Volatile Organic Compounds 

B. Does this action apply to me? 
Entities potentially affected directly 

by this proposed rule include state, 
local and tribal governments and air 
pollution control agencies (‘‘air 
agencies’’) responsible for attainment 
and maintenance of the NAAQS. 
Entities potentially affected indirectly 
by this proposed rule as regulated 
sources include owners and operators of 
sources of emissions of volatile organic 
compounds (VOCs) and nitrogen oxides 
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1 See 80 FR 65292. 
2 Annual fourth highest daily maximum 8-hour 

average concentration, averaged over 3 years. For a 
detailed explanation of the calculation of the 3-year 
8-hour average, see 40 CFR part 50, Appendix P. 

3 The EPA’s guidance on the area designations for 
the 2015 ozone NAAQS is available at https://
www.epa.gov/ozone-designations/epa-guidance- 
area-designations-2015-ozone-naaqs. 

(NOX) that contribute to ground-level 
ozone formation. 

C. What should I consider as I prepare 
my comments for the EPA? 

When submitting comments, 
remember to: 

• Identify the rulemaking docket by 
docket number and other identifying 
information (subject heading, Federal 
Register date and page number). 

• Follow directions. The proposed 
rule may ask you to respond to specific 
questions or organize comments by 
referencing a Code of Federal 
Regulations (CFR) part or section 
number. 

• Explain why you agree or disagree, 
suggest alternatives and substitute 
language for your requested changes. 

• Describe any assumptions and 
provide any technical information and/ 
or data that you used to support your 
comment. 

• If you estimate potential costs or 
burdens, explain how you arrived at 
your estimate in sufficient detail to 
allow for it to be reproduced. 

• Provide specific examples to 
illustrate your concerns wherever 
possible, and suggest alternatives. 

• Explain your views as clearly as 
possible, avoiding the use of profanity 
or personal threats. 

• Make sure to submit your 
comments by the comment period 
deadline identified. 

D. How can I find information about a 
possible hearing? 

To request a public hearing or 
information pertaining to a public 
hearing regarding this document, 
contact Ms. Pamela Long, OAQPS, U.S. 
EPA, at (919) 541–0641 or long.pam@
epa.gov. 

E. Where can I get a copy of this 
document and other related 
information? 

In addition to being available in the 
docket, an electronic copy of this 
Federal Register document will be 
posted at http://www.epa.gov/ozone- 
pollution. 

F. How is this notice of proposed 
rulemaking organized? 

The information and proposals 
presented in this notice are organized as 
follows: 
I. General Information 

A. Preamble Glossary of Terms and 
Acronyms 

B. Does this action apply to me? 
C. What should I consider as I prepare my 

comments for the EPA? 
D. How can I find information about a 

possible hearing? 

E. Where can I get a copy of this document 
and other related information? 

F. How is this notice of proposed 
rulemaking organized? 

II. Summary of Proposed Rule and 
Background 

III. Provisions of the 2008 Ozone NAAQS 
Implementing Regulations To Be 
Retained Without Significant Revision 

A. Submitting Nonattainment Area and 
OTR SIP Elements Due Under CAA 
Sections 182 and 184 for the 2015 Ozone 
NAAQS 

B. Applicability of Existing NAAQS 
Implementation Provisions in 40 CFR 
Part 51 

C. General Classification and 
Nonattainment Area Planning Provisions 

D. Redesignation to Nonattainment 
Following Initial Designations 

E. Determining Eligibility for 1-Year 
Attainment Date Extensions for the 2015 
Ozone NAAQS Under CAA Section 
181(a)(5) 

F. Modeling and Attainment 
Demonstration Requirements 

G. Requirements for RFP 
H. Requirements for RACT and RACM 
I. CAA Section 182(f) NOX Exemption 

Provisions 
J. General Nonattainment NSR 

Requirements 
K. Ambient Monitoring Requirements 
L. Requirements for an OTR 
M. Fee Programs for Severe and Extreme 

Nonattainment Areas That Fail To Attain 
N. Applicability 

IV. Provisions of the 2008 Ozone NAAQS 
Implementing Regulations To Be 
Retained With Specific Revisions 

A. Application of Classification and 
Attainment Date Provisions in CAA 
Section 181 to Areas Subject to Subpart 
2 of Part D of Title I of the CAA 

B. Transition From the 2008 Ozone 
NAAQS to the 2015 Ozone NAAQS and 
Anti-Backsliding Requirements 

C. Requirements for RFP: Milestone 
Compliance Demonstrations (MCD) 

D. Requirements for RACT: Deadlines for 
Submittal and Implementation of RACT 
SIP Revisions 

E. Requirements for RACM: Consideration 
of Sources of Intrastate Transport of 
Pollution 

F. Nonattainment NSR Offset Requirement: 
Interprecursor Trading for Ozone Offsets 

G. Emissions Inventory and Emissions 
Statement Requirements 

V. Additional Considerations 
A. Managing Emissions From Wildfire and 

Wildland Prescribed Fire 
B. Transportation Conformity and General 

Conformity 
C. Requirements for Contingency Measures 

in the Event of Failure To Meet a 
Milestone or To Attain 

D. International Transport and Background 
Ozone 

E. Additional Policies and Programs for 
Achieving Emissions Reductions 

F. Additional Requirements Related to 
Enforcement and Compliance 

G. Applicability of Proposed Rule to Tribes 
VI. Environmental Justice Considerations 
VII. Statutory and Executive Order Reviews 

A. Executive Order 12866: Regulatory 
Planning and Review and Executive 
Order 13563: Improving Regulation and 
Regulatory Review 

B. Paperwork Reduction Act (PRA) 
C. Regulatory Flexibility Act (RFA) 
D. Unfunded Mandates Reform Act 

(UMRA) 
E. Executive Order 13132: Federalism 
F. Executive Order 13175: Consultation 

and Coordination With Indian Tribal 
Governments 

G. Executive Order 13045: Protection of 
Children From Environmental Health 
and Safety Risks 

H. Executive Order 13211: Actions 
Concerning Regulations That 
Significantly Affect Energy Supply, 
Distribution, or Use 

I. National Technology Transfer and 
Advancement Act (NTTA) 

J. Executive Order 12898: Federal Actions 
To Address Environmental Justice in 
Minority Populations and Low-Income 
Populations 

VIII. Statutory Authority 

II. Summary of Proposed Rule and 
Background 

On October 1, 2015,1 the EPA 
announced that it was strengthening the 
primary and secondary NAAQS for 
ozone to a level of 0.070 parts per 
million (ppm).2 Since the 2015 primary 
and secondary NAAQS for ozone are 
identical, for convenience, we refer to 
both as ‘‘the 2015 ozone NAAQS’’ or 
‘‘the 2015 ozone standards.’’ The 2015 
ozone NAAQS retains the same general 
form and averaging time as the 0.075 
ppm NAAQS set in 2008, but is set at 
a more protective level. 

The revisions to the ozone NAAQS 
trigger a process under which states 
recommend area designations (i.e., as 
nonattainment, attainment, or 
unclassifiable) to the EPA. The EPA 
then evaluates air quality data and other 
factors prior to making its proposed and 
final determinations regarding area 
designations. To aid the states 
developing their recommendations, the 
EPA issued area designations guidance 
on February 25, 2016.3 Areas designated 
as nonattainment for the revised ozone 
NAAQS will be classified at the time of 
designation. With this action, the EPA is 
proposing and seeking comment on air 
quality thresholds and attainment dates 
for each nonattainment area 
classification, which it will finalize 
upon or before promulgating final area 
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4 See the Classifications Rule (77 FR 30160; May 
21, 2012) and SIP Requirements Rule (80 FR 12264; 
March 6, 2015) for the 2008 ozone NAAQS. 

5 See Section IV.G of this preamble for additional 
information on emissions statements. 

6 3 percent per year RFP plans are typically 
submitted in 3-year increments, thus, as 9 percent 
RFP plans that produce average reductions of 3 
percent per year. 

7 See 70 FR 71612, 71672 and 71683 (November 
29, 2005); and 80 FR 12264, 12266 and 12267, 
March 6, 2015. 

designations and classifications for the 
2015 ozone NAAQS. 

The Clean Air Act (CAA or Act) does 
not require that the EPA promulgate 
new or revised implementing 
regulations or guidance every time that 
a NAAQS is revised. State, local and 
tribal air agencies (hereinafter, referred 
to simply as air agencies) are required 
to submit SIPs as provided in the CAA 
and in EPA regulations. Where the 
nature of revisions to a NAAQS indicate 
that additional regulations or guidance 
(or revisions to existing regulations or 
guidance) may be helpful, the EPA 
endeavors to provide such regulations 
or guidance to facilitate the designations 
process and preparation of timely SIP 
submittals. It is important to note, 
however, that the existing EPA 
regulations in 40 CFR part 51 applicable 
to SIPs generally and to particular 
pollutants (e.g., ozone and its 
precursors) continue to apply even 
without such updates. This rule is 
proposing revisions to existing 
regulations and guidance as appropriate 
to aid in the implementation of the 2015 
ozone NAAQS. 

The EPA believes that the overall 
framework and policy approach of the 
implementation provisions associated 
with the 2008 ozone NAAQS provide an 
effective and appropriate template for 
the general approach air agencies 
should follow in planning for 
attainment of the revised ozone 
standards. However, to assist with the 
implementation of the revised ozone 
standards, the EPA is proposing this 
additional ozone NAAQS 
implementation rule. 

We are proposing multiple actions in 
this rule pertaining to nonattainment 
area classification thresholds and 
associated attainment dates, as well as 
submittal deadlines and specific CAA 
requirements for the content of 
nonattainment area and Ozone 
Transport Region (OTR) SIPs for the 
2015 ozone NAAQS. As a general 
matter, this proposed rule follows the 
same basic principles and approach that 
the EPA applied to interpret the CAA’s 
part D, subpart 2 ozone nonattainment 
area requirements in developing the 
classification and implementation rules 
for the 2008 ozone NAAQS.4 
Additionally, we are proposing and 
seeking comment on two alternative 
approaches for revoking the 2008 ozone 
NAAQS and, where applicable, 
establishing anti-backsliding 
requirements for areas that are 

designated nonattainment at the time 
the 2008 ozone NAAQS is revoked. 

Regarding the format of this preamble, 
we organize our discussion of 
implementation requirements for the 
2015 ozone NAAQS around the 
implementing regulations for the 2008 
ozone NAAQS. As stated previously, we 
propose to retain without significant 
revision the majority of those existing 
regulations to implement the 2015 
ozone NAAQS, as discussed in Section 
III of this preamble. We discuss the 
existing implementing regulations that 
we propose to retain with specific 
revisions for implementing the 2015 
ozone NAAQS in Section IV of this 
preamble. For topics where we do not 
propose any action, we provide 
guidance on that topic in the preamble. 
Section V of this preamble addresses 
several requirements and policies not 
covered by this proposed rulemaking 
(with one exception), but for which the 
EPA is soliciting public comment (e.g., 
dealing with emissions from wildfires 
and wildland prescribed fires, and 
international transport and background 
ozone). 

III. Provisions of the 2008 Ozone 
NAAQS Implementing Regulations To 
Be Retained Without Significant 
Revision 

For purposes of the 2015 ozone 
NAAQS, we are proposing to retain the 
majority of existing implementation 
provisions for the 2008 ozone NAAQS 
without significant revision. The 
existing classification and SIP 
requirement provisions for the 2008 
standards are codified at subpart AA of 
40 CFR part 51, and the corresponding 
provisions for the 2015 standards would 
be codified at the new subpart CC of 
part 51. As discussed earlier, the EPA 
believes that the implementing 
regulations for the 2008 standards 
generally provide an appropriate 
approach to follow in attainment 
planning for the 2015 standards, and we 
welcome comment on the following 
proposed provisions. 

A. Submitting Nonattainment Area and 
OTR SIP Elements Due Under CAA 
Sections 182 and 184 for the 2015 
Ozone NAAQS 

1. Deadlines for Submitting 
Nonattainment Area and OTR SIP 
Elements 

The EPA is proposing to retain the 
existing approach to calculating 
deadlines for submitting nonattainment 
SIP elements. Section 182 of the CAA 
requires states with ozone 
nonattainment areas to submit various 
SIP elements within specified time 

periods after enactment of the CAA 
Amendments of 1990. For the 2008 
ozone NAAQS, the EPA adopted the 
approach that the SIP elements listed in 
the proposal are due based on the 
timeframes provided in CAA section 
182 as measured from the effective date 
of designation, instead of the 1990 date. 
For reference, the final 2008 Ozone 
NAAQS SIP Requirements Rule (2008 
ozone SRR) provides an extensive 
discussion of the EPA’s current 
approach and rationale for SIP element 
submittal deadlines (80 FR 12265; 
March 6, 2015). The EPA is proposing 
to retain the same approach for 
calculating deadlines for submitting 
nonattainment area SIP elements under 
CAA section 182 for the 2015 ozone 
NAAQS, based on the current approach 
and rationale articulated in the final 
2008 Ozone NAAQS SIP Requirements 
Rule. 

Accordingly, states with areas 
designated nonattainment have 2 years 
from the effective date of nonattainment 
designation to submit SIP revisions 
addressing emission inventories 
(required by CAA section 182(a)(1)), 
RACT (CAA section 182(b)(2)) and 
emissions statement regulations 5 (CAA 
section 182(a)(3)(B)); 3 years to submit 
SIP revisions addressing 15 percent rate 
of progress (ROP) plans (CAA section 
182(b)(1)) and Moderate area attainment 
demonstrations (CAA section 182(b)(1)); 
and 4 years to submit SIP revisions 
addressing 3 percent per year 6 RFP 
plans (CAA section 182(c)(2)) and 
attainment demonstrations (CAA 
section 182(c)(2)) for Serious and higher 
areas, where applicable. If an area is 
subject to vehicle inspection and 
maintenance (I/M) program 
requirements based on its classification, 
the SIP revision due date, codified in 40 
CFR 51.372(b)(2), would be aligned with 
the due date for the attainment 
demonstration SIP for the area. The SIP 
revisions addressing CAA section 185 
penalty fee programs in areas initially 
classified Severe or Extreme would be 
due 10 years from the effective date of 
designations. Finally, SIP submissions 
addressing nonattainment NSR would 
be due 3 years 7 from the effective date 
of designations. 

We note also that the EPA’s 
implementing regulations for revised 
ozone NAAQS have required OTR states 
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8 Excluding subpart Z (Provisions for 
Implementation of PM2.5 NAAQS) and subpart BB 
(Data Requirements for Characterizing Air Quality 
for the Primary Sulfur Dioxide (SO2) NAAQS). 

to submit RACT SIP revisions based on 
the timeframe provided in CAA section 
184 as measured from the effective date 
for designations made pursuant to those 
revised NAAQS. This requirement was 
first codified in 40 CFR 51.916 for the 
1997 ozone NAAQS, and later codified 
for the 2008 ozone NAAQS in 40 CFR 
51.1116. Under those provisions, states 
in the OTR are required to submit SIP 
revisions addressing the RACT 
requirements of CAA section 184 no 
later than 2 years after the effective date 
of designations for the revised ozone 
NAAQS. The EPA is proposing to retain 
these same general requirements for the 
2015 ozone NAAQS (see Section III.L of 
this preamble). 

2. Form and Content of Nonattainment 
and OTR SIP Element Submissions 
Required Under a Revised NAAQS 

The EPA is restating the existing 
requirement that states must submit all 
nonattainment SIP elements applicable 
for an area’s classification upon revision 
of the NAAQS, and is providing the 
following guidance on the form and 
content of such submissions. As 
discussed in the preceding section, a 
SIP submission is due from air agencies 
for every nonattainment area for each of 
the SIP elements listed in this proposal, 
including (but not limited to) emissions 
statement regulations, nonattainment 
NSR, and vehicle I/M programs, upon 
revision of the NAAQS, and they are 
due based on the timeframes provided 
in CAA section 182 as measured from 
the effective date of designation. 

The EPA interprets the CAA to 
require an air agency to provide a SIP 
submission to meet each nonattainment 
area planning requirement for the 2015 
ozone NAAQS. Many air agencies may 
already have regulations to address 
certain requirements in place due to 
nonattainment designations for a prior 
ozone NAAQS. Air agencies should 
review any existing regulation that was 
previously approved by the EPA to 
determine whether it is sufficient to 
fulfill obligations triggered by any 
revised ozone NAAQS. In cases where 
a previously-approved provision is 
modified for any reason, or where no 
provision exists, air agencies must 
provide the new or modified provision 
as a SIP submission. This would include 
new or modified RACT provisions for 
states with nonattainment areas and 
states in an OTR, which must be 
reviewed to ensure that emissions from 
affected stationary sources are 
appropriately controlled. However, 
where an air agency believes that an 
existing regulation is adequate to meet 
the nonattainment requirements of CAA 
section 182 (or OTR RACT requirements 

of CAA section 184) for a revised ozone 
NAAQS, that air agency’s SIP 
submission may provide a written 
statement of the rationale for that 
determination in lieu of submitting new 
revised regulations. For example, a state 
may have an emissions statement 
regulation (per CAA section 
182(a)(3)(B)) that has been previously 
approved by the EPA for a prior ozone 
NAAQS that covers all of the state’s 
nonattainment areas and relevant 
classes and categories of sources for the 
2015 ozone NAAQS, and is likely to be 
sufficient for purposes of the emissions 
statement requirement for the 2015 
ozone NAAQS. The EPA has taken 
action on similar written statements. 
See 80 FR 48036, 48040 (explaining that 
EPA is approving Georgia’s certification 
that the state’s previously approved 
regulation meets the requirements of 
CAA section 182(a)(3)(B) for the 2008 
ozone standards). Other previously- 
approved nonattainment SIP elements 
that may be sufficient for purposes of an 
area that has been designated 
nonattainment for a revised NAAQS 
might include (but are not necessarily 
limited to): Nonattainment NSR; vehicle 
I/M programs; and clean fuels 
requirement for boilers. 

An air agency choosing to provide a 
written statement to meet the 
submission requirement of the CAA 
must provide the statement to the EPA 
as a SIP submission in accordance with 
CAA section 110 and 40 CFR 51.102, 
103 and Appendix V. An air agency 
should identify the related applicable 
requirements and how each is met for 
the revised ozone NAAQS by the 
regulation previously approved for a 
prior ozone NAAQS. The purpose of the 
statement is to demonstrate compliance 
with the nonattainment plan 
requirements for the new NAAQS. 
These written statements must be 
treated in the same manner as any SIP 
submission and must be provided to the 
EPA in accordance with applicable SIP 
submission requirements and deadlines. 

B. Applicability of Existing NAAQS 
Implementation Provisions in 40 CFR 
Part 51 

The EPA is proposing to retain its 
existing general requirement that 
establishes the applicability of 40 CFR 
part 51 to the current and prior ozone 
NAAQS. The general applicability of 40 
CFR part 51 to the 2008 ozone NAAQS 
is codified in 40 CFR 51.1101, and 
requires that the provisions in subparts 
A through X of part 51 apply to areas 
to the extent they are not inconsistent 
with the specific implementation 
provisions for the 2008 standards (i.e., 
subpart AA of part 51). Subparts A 

through X of part 51 8 include generally 
applicable requirements for preparation, 
adoption, and submittal of 
implementation plans, as well as 
specific implementation provisions for 
the 1997 8-hour ozone NAAQS (codified 
in subpart X). The EPA is proposing that 
the same requirements apply for 
purposes of the 2015 ozone NAAQS at 
40 CFR 51.1301, except that the listing 
of potentially applicable subparts would 
include the addition of subpart AA of 
part 51 (i.e., subparts A through AA). 

C. General Classification and 
Nonattainment Area Planning 
Provisions 

The EPA is proposing to retain its 
existing general classification and 
nonattainment area planning provisions, 
which are codified for the 2008 ozone 
NAAQS in 40 CFR 51.1102. These 
provisions require that designated areas 
be classified in accordance with CAA 
section 181 (classifications and 
attainment dates), as interpreted in 40 
CFR 51.1103(a), and that designated 
areas will be subject to the applicable 
planning requirements of subpart 2 of 
part D of title I of the CAA (additional 
provisions for ozone nonattainment 
areas). The EPA is proposing to retain 
the same general requirements for the 
2015 ozone NAAQS, without revision, 
and codify them at 40 CFR 51.1302 and 
51.1303(a). 

D. Redesignation to Nonattainment 
Following Initial Designations 

The EPA is proposing to retain its 
existing requirements for areas initially 
designated attainment for the current 
ozone NAAQS and subsequently 
redesignated to nonattainment for the 
same standards, which are codified for 
the 2008 ozone NAAQS in 40 CFR 
51.1106. These provisions generally 
allow an extension of any absolute, 
fixed date for SIP requirements under 
part 51—excluding attainment dates— 
equal to the length of time between the 
effective date of the initial designation 
for the NAAQS and the effective date of 
redesignation, unless otherwise 
provided in the implementation 
provisions for those standards. The 
maximum attainment date for a 
redesignated area would be based on the 
area’s classification (see Section IV.A of 
this preamble for discussion of 
classification thresholds and attainment 
dates). The EPA is proposing to retain 
the same requirements for the 2015 
ozone NAAQS, without revision. 
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9 See memorandum signed by D. Kent Berry, 
Acting Director, Air Quality Management Division, 
‘‘Procedures for Processing Bump Ups and 
Extension Requests for Marginal Ozone 
Nonattainment Areas.’’ U.S. EPA, February 3, 1994. 

10 Modeling guidance, tools, and supporting 
documents for SIP attainment demonstration are 
available at: http://www3.epa.gov/scram001/
guidance_sip.htm. 

11 40 CFR 51.1110(a)(2)–(4) establish three 
separate sets of RFP requirements for: (1) Areas 

with an approved 1-hour or 1997 ozone NAAQS 15 
percent VOC rate of progress (ROP) plan; (2) areas 
for which an approved 15 percent VOC ROP plan 
for the 1-hour or 1997 ozone NAAQS exists for only 
a portion of the area; and (3) areas without an 
approved 1-hour or 1997 ozone NAAQS 15 percent 
VOC ROP plan. 

12 Per 40 CFR 51.1110(a)(6), creditable emission 
reductions for fixed percentage reduction RFP must 
be obtained from sources within the nonattainment 
area. 

E. Determining Eligibility for 1-Year 
Attainment Date Extensions for the 2015 
Ozone NAAQS Under CAA Section 
181(a)(5) 

The EPA is proposing to retain its 
existing eligibility criteria for 1-year 
attainment date extensions under CAA 
section 181(a)(5), which are codified for 
the 2008 ozone NAAQS in 40 CFR 
51.1107. An area that fails to attain a 
specific ozone NAAQS by its attainment 
date would be eligible for the first 1-year 
extension if, for the attainment year, the 
area’s fourth highest daily maximum 8- 
hour average is at or below the level of 
the standards. The area would be 
eligible for the second 1-year extension 
if the area’s fourth highest daily 
maximum 8-hour value, averaged over 
both the original attainment year and 
the first extension year, is at or below 
the level of the standards. For the 
second 1-year extension, the area’s 
fourth highest daily maximum 8-hour 
average for each year (the attainment 
year and the first extension year) must 
be determined using the monitor which, 
for that year, has the fourth highest 
daily maximum 8-hour average of all the 
monitors that represent that area (i.e., 
the area’s fourth highest daily maximum 
8-hour average for each year could be 
derived from a different monitor) (see 80 
FR 12292; March 6, 2015). The EPA is 
proposing to retain the same general 
eligibility criteria for the 2015 ozone 
NAAQS, without revision. 

We are also restating in this preamble 
that, in addition to demonstrating that 
an area meets these general eligibility 
criteria, an air agency must demonstrate 
that it has complied with all 
requirements and commitments 
pertaining to the area in the applicable 
SIP, per CAA section 181(a)(5)(A). 
Given the state and federal partnership 
in implementing the CAA, it is 
reasonable for the EPA to interpret CAA 
section 181(a)(5)(A) as permitting the 
agency to rely upon the certified 
statements of its state counterparts, and 
the EPA has long interpreted the 
provision to be satisfied by such 
statements.9 In practice, in conjunction 
with a request for an extension, a state 
air agency’s Executive Officer, or other 
senior individual with equivalent 
responsibilities, signs and affirms that 
their state is complying with their 
applicable federally-approved SIP. 

F. Modeling and Attainment 
Demonstration Requirements 

The EPA is proposing to retain its 
existing modeling and attainment 
demonstration requirements, which are 
codified for the 2008 ozone NAAQS in 
40 CFR 51.1108, and to establish criteria 
and due dates for attainment 
demonstrations and implementation of 
control measures. Due dates for 
attainment demonstrations are 
established relative to the effective date 
of area designations, and all control 
measures in the attainment 
demonstration must be implemented no 
later than the beginning of the 
attainment year ozone season, 
notwithstanding specific RACT and/or 
RACM implementation deadline 
requirements. For reference, the final 
2008 Ozone NAAQS SIP Requirements 
Rule provides an extensive discussion 
of attainment demonstration elements 
and related modeling protocols (80 FR 
12268; March 6, 2015). The EPA’s 
current procedures for modeling are 
well developed and described in the 
EPA’s ‘‘Draft Modeling Guidance for 
Demonstrating Attainment of Air 
Quality Goals for Ozone, PM2.5, and 
Regional Haze’’ (December 2014).10 The 
EPA is proposing to retain the same 
modeling and attainment demonstration 
requirements for the 2015 ozone 
NAAQS, based on the current approach 
articulated in the final 2008 Ozone 
NAAQS SIP Requirements Rule. 

G. Requirements for RFP 

The EPA is proposing to retain its 
existing RFP requirements and to add 
new regulatory provisions codifying 
statutory requirements for RFP 
milestone compliance demonstrations 
(MCDs) (see Section IV.C of this 
preamble). The EPA is also seeking 
comment on requiring states to use the 
year of an area’s designation as 
nonattainment as the baseline year for 
the emission inventory for the RFP 
requirement. 

The RFP requirements for the 2008 
ozone NAAQS are codified in 40 CFR 
51.1110 and require that nonattainment 
SIPs provide for the annual incremental 
emission reductions needed to ensure 
attainment of the NAAQS. The 
provisions in 40 CFR 51.1110 are 
organized by the following major 
subjects: Submission deadline for SIP 
revisions; RFP requirements for affected 
areas; 11 creditability of emission control 

measures; creditability of out-of-area 
emissions reductions; 12 calculation of 
non-creditable emissions reductions; 
and baseline emission inventories for 
RFP plans. For reference, the final 2008 
Ozone NAAQS SIP Requirements Rule 
provides an extensive discussion of the 
EPA’s rationale and approach for how 
air agencies can provide for RFP in their 
nonattainment SIPs (80 FR 12271; 
March 6, 2015). 

The EPA is proposing to retain the 
same RFP approach and requirements 
for the 2015 ozone NAAQS, except that 
they would also apply to areas with 
approved RFP plans for the 2008 ozone 
NAAQS, in addition to the 1-hour and 
1997 standards. This proposed approach 
includes continuing to state that the 
baseline year for RFP should be the 
calendar year for the most recently 
available triennial emission inventory at 
the time ROP/RFP plans are developed 
(e.g., 2017 for initial designations 
effective in 2018), but states may elect 
an earlier alternate year to be used to 
recognize investments in implementing 
early reductions to achieve improved air 
quality. We propose that states may use 
an alternate year (i.e., other that 2017) 
between the year of the revised NAAQS 
issuance (2015) and the year in which 
nonattainment designation is effective. 
However, the EPA is inviting comment 
on an alternate approach of requiring 
that states use the year of the effective 
date of an area’s designation as the 
baseline year for the emission inventory 
for the RFP requirements. 

The EPA is proposing to codify our 
existing interpretation of statutory 
requirements for RFP MCD, which 
would be codified into specific 
provisions of the RFP requirements 
discussed here (see Section IV.C of this 
preamble). 

H. Requirements for RACT and RACM 

1. RACT 
The EPA is proposing to retain its 

existing general RACT requirements, 
and to add new deadline requirements 
for certain RACT SIP revisions (see 
Section IV.D of this preamble). The 
general RACT requirements for the 2008 
ozone NAAQS, which are codified in 40 
CFR 51.1112(a) and (b), address the 
content and timing of RACT SIP 
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13 The EPA has defined RACT as the lowest 
emission limitation that a particular source is 
capable of meeting by the application of control 
technology that is reasonably available considering 
technological and economic feasibility (December 9, 
1976, memorandum from Roger Strelow, Assistant 
Administrator for Air and Waste Management, to 
Regional Administrators, ‘‘Guidance for 
Determining Acceptability of SIP Regulations in 
Non-Attainment Areas’’ and also in 44 FR 53762; 
September 17, 1979). Availability and feasibility 
may differ across sources in the same category (June 
19, 1985, memorandum from John Calcagni, Chief, 
Economic Analysis Branch, to G.T. Helms, ‘‘Criteria 
for Determining RACT in Region IV.’’). 

14 The EPA’s CTGs and ACTs are available at: 
https://www3.epa.gov/airtoxics/ctg_act.html. 

15 ‘‘State Implementation Plans; General Preamble 
for Proposed Rulemaking on Approval of Plan 
Revisions for Nonattainment Areas’’ 44 FR 20375 
(April 4, 1979). ‘‘State Implementation Plans; 
General Preamble for the Implementation of Title I 
of the Clean Air Act Amendments of 1990; 
Proposed Rule.’’ 57 FR 13560 (April 16, 1992). 

16 ‘‘Guidance on the Reasonably Available 
Control Measures (RACM) Requirement and 
Attainment Demonstration Submissions for Ozone 
Nonattainment Areas.’’ John S. Seitz, Director, 
Office of Air Quality Planning and Standards. 
November 30, 1999. Available at: http://
www3.epa.gov/ttn/caaa/t1/memoranda/
revracm.pdf. 

17 Memorandum of December 14, 2000, from John 
S. Seitz, Director, Office of Air Quality Planning 
and Standards, re: ‘‘Additional Submission on 
RACM from States with Severe One-Hour Ozone 
Nonattainment Area SIPs.’’ Available at: http://
www3.epa.gov/ttn/caaa/t1/memoranda/121400_
racmmemfin.pdf. 

18 See the final SIP Requirements Rule for the 
2008 ozone NAAQS (80 FR 12264, 12270; March 6, 
2015). 

19 Memorandum dated January 14, 2005, 
‘‘Guidance on Limiting Nitrogen Oxides (NOX) 
Requirements Related to 8-Hour Ozone 
Implementation’’ from Stephen D. Page, Director, 
Office of Air Quality Planning and Standards, to Air 
Directors, Regions I–X. Available at: http://
www3.epa.gov/ttn/caaa/t1/memoranda/guide8hr- 
oz.pdf. 

submittals and implementation, and 
major source criteria for RACT 
applicability.13 Underlying these 
general RACT requirements are well- 
established EPA policies and guidance, 
including existing control techniques 
guidelines (CTGs) and alternative 
control techniques (ACTs).14 For 
reference, the final 2008 Ozone NAAQS 
SIP Requirements Rule provides an 
extensive discussion of the EPA’s 
current rationale and approach for how 
air agencies can provide for RACT in 
their nonattainment SIPs (80 FR 12278; 
March 6, 2015). With the exception of 
new implementation deadlines for 
certain RACT SIP revisions (see Section 
IV.D of this preamble), the EPA is 
proposing to retain the same RACT 
requirements for the 2015 ozone 
NAAQS, based on the current rationale 
and approach articulated in the final 
2008 Ozone NAAQS SIP Requirements 
Rule (80 FR 12278; March 6, 2015). 

2. RACM 
The EPA is proposing to retain its 

existing RACM requirements, and to 
clarify the requirement under CAA 
section 172(c)(6) that air agencies also 
consider the impacts of emissions from 
sources outside an ozone nonattainment 
area but within a state’s boundaries, and 
to require such other measures for 
emissions reductions from these 
intrastate sources if needed to attain the 
ozone NAAQS by the applicable 
attainment date (see Section IV.E of this 
preamble). The general RACM 
requirements for the 2008 ozone 
NAAQS are codified in 40 CFR 
51.1112(c). For reference, the final 2008 
Ozone NAAQS SIP Requirements Rule 
describes the EPA’s current rationale 
and approach for how air agencies can 
provide for RACM in their 
nonattainment SIPs (80 FR 12282; 
March 6, 2015). The EPA interprets the 
RACM provision to require a 
demonstration that an air agency has 
adopted all reasonable measures 
(including RACT) to meet RFP 
requirements and to demonstrate 
attainment as expeditiously as 

practicable and, thus, that no additional 
measures that are reasonably available 
will advance the attainment date or 
contribute to RFP for the area.15 16 17 As 
the EPA has previously stated in the 
final 2008 Ozone NAAQS SIP 
Requirements Rule,18 in determining 
the attainment date that is as 
expeditious as practicable, an air agency 
should consider impacts on the 
nonattainment area of intrastate 
transport of pollution from sources 
within its jurisdiction, and potential 
reasonable measures to reduce 
emissions from those sources. Further, 
the EPA requires that air agencies 
should consider all available measures, 
including those being implemented in 
other areas, but must adopt measures for 
an area only if those measures are 
economically and technologically 
feasible and will advance the attainment 
date or are necessary for RFP. The EPA 
is proposing to retain its existing general 
RACM requirements for the 2015 ozone 
NAAQS—including the requirement to 
consider measures that address 
intrastate transport—based on the 
current rationale and approach 
articulated in the final 2008 Ozone 
NAAQS SIP Requirements Rule, and the 
requirements of CAA section 172(c)(6). 

The final 2008 Ozone NAAQS SIP 
Requirements Rule also recommended 
that if wildfire impacts are significant in 
an area and contribute to exceedances of 
the standard, then air agencies should 
consider RACM for wildfires (which 
could include the use of prescribed 
fires). As discussed in Section V.A of 
this preamble, the EPA is revising its 
recommendation, such that prescribed 
fire and related wildland management 
practices instead be addressed outside 
of the regulatory framework of 
nonattainment planning. 

I. CAA Section 182(f) NOX Exemption 
Provisions 

The EPA is proposing to retain its 
existing CAA section 182(f) NOX 
exemption provisions, which are 
codified for the 2008 ozone NAAQS in 
40 CFR 51.1113. These provisions allow 
a person or an air agency to petition the 
Administrator for an exemption from 
NOX obligations under CAA section 
182(f) for any area designated 
nonattainment for the 2008 ozone 
standards and for any area in a CAA 
section 184 OTR. 40 CFR 51.1113(c) 
stipulates that NOX exemptions granted 
for previous 1-hour or 1997 ozone 
NAAQS do not relieve an area from 
CAA section 182(f) NOX obligations 
under the 2008 standards (see 80 FR 
12294; March 6, 2015). The EPA is 
proposing to retain the same 
requirements for the 2015 ozone 
NAAQS, stipulating that NOX 
exemptions granted for any prior ozone 
NAAQS do not relieve an area from 
CAA section 182(f) NOX obligations 
under a specific revised ozone NAAQS. 
Consistent with current EPA policy, 
existing NOX waivers for the 2008 ozone 
standards would remain valid until area 
designations for the 2015 NAAQS 
become effective, and we encourage air 
agencies to consult the EPA’s guidance 
on appropriate documentation for new 
waiver requests.19 

J. General Nonattainment NSR 
Requirements 

With one significant exception, the 
EPA is proposing to retain its NNSR 
requirements contained at 40 CFR 
51.165 and part 51 Appendix S, which 
contain provisions for the 
preconstruction review and issuance of 
permits to proposed new major 
stationary sources and major 
modifications locating in ozone 
nonattainment areas. The one exception 
pertains to a proposal to address IPT for 
ozone. As explained in Section IV.F of 
this preamble, the EPA is proposing to 
confirm its policy on ozone IPT, which 
is currently codified at 40 CFR 
51.165(a)(11) and part 51 Appendix S, 
section IV.G.5, in response to a petition 
for reconsideration. A basic 
understanding about how the NNSR 
requirements would otherwise apply to 
the 2015 ozone NAAQS can be obtained 
from the preamble discussion at Section 
VIII.C in the final rule for the setting of 
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the 2015 Ozone NAAQS. See 80 FR 
65442 (October 26, 2015). 

The EPA proposes to codify NNSR 
requirements for the ozone NAAQS at 
40 CFR 51.1314. These provisions 
would require that for each 
nonattainment area an air agency must 
submit an NNSR plan or plan revision 
for the 2015 ozone NAAQS no later than 
36 months after the effective date of the 
area’s nonattainment designation for the 
2015 ozone NAAQS. As discussed in 
Section IV.B of this preamble, we are 
proposing two options for revoking the 
2008 ozone NAAQS. The first approach 
to revoking the 2008 ozone NAAQS 
(option 1) would parallel the approach 
used in revoking the 1-hour and 1997 
ozone NAAQS, and would require that 
a set of protective anti-backsliding 
requirements be promulgated for all 
areas that are designated nonattainment 
for both the 2008 NAAQS and the 2015 
NAAQS. Under the second approach 
(option 2), the 2008 ozone NAAQS 
would not be revoked in any area 
designated nonattainment for the 2008 
ozone NAAQS until that area is 
redesignated to attainment with an 
approved CAA section 175A 10-year 
maintenance plan; but in no case earlier 
than 1 year after the effective date of 
designation for the 2015 ozone NAAQS. 
If the EPA were to revoke the 2008 
ozone NAAQS according to proposed 
option 1, the EPA is also proposing 
conforming changes to the existing anti- 
backsliding provisions at 40 CFR 
51.165(a)(12) and part 51 Appendix S 
section VII. See Section IV.B of this 
preamble for a discussion of the 
conforming revisions to the anti- 
backsliding provisions addressing the 
proposed revocation of the 2008 ozone 
NAAQS under option 1. 

K. Ambient Monitoring Requirements 
The EPA is not proposing any changes 

to the existing ozone ambient 
monitoring requirements are codified in 
40 CFR part 58. Monitoring rule 
amendments published on October 17, 
2006, (71 FR 61236) established 
minimum ozone monitoring 
requirements based on population and 
levels of ozone in an area to better 
prioritize monitoring resources. The 
minimum monitoring requirements are 
contained in Table D–2 of appendix D 
to part 58. The Photochemical 
Assessment Monitoring Station (PAMS) 
program, required by CAA section 
182(c)(1), collects enhanced ambient air 
measurements. The rulemaking for the 
final 2015 ozone NAAQS included 
revisions to the PAMS requirements (80 
FR 65416; October 26, 2015). The 
revisions were intended to provide a 
more spatially dispersed network, 

reduce potential redundancy, and 
improve data value while providing 
monitoring agencies flexibility in 
collecting additional information 
needed to understand their specific 
ozone issues. 

L. Requirements for an OTR 
The EPA is proposing to retain its 

existing OTR requirements, and to add 
new deadline requirements for certain 
RACT SIP revisions (see Section IV.D of 
this preamble). The OTR requirements 
for the 2008 ozone NAAQS, which are 
codified in 40 CFR 51.1116, establish 
the general applicability of CAA 
sections 176A (interstate transport 
commissions) and 184 (control of 
interstate ozone air pollution), and 
stipulate the criteria and timing for 
RACT SIP submittals and RACT 
implementation for those portions of 
states located in an OTR (see 80 FR 
12295; March 6, 2015). With the 
exception of additional submission and 
implementation deadlines for certain 
RACT SIP revisions (see Section IV.D of 
this preamble), the EPA is proposing to 
retain the same requirements for the 
2015 ozone NAAQS, without revision. 

M. Fee Programs for Severe and Extreme 
Nonattainment Areas That Fail To 
Attain 

The EPA is proposing to retain its 
existing fee program SIP submission 
requirements, which are codified for the 
2008 ozone NAAQS in 40 CFR 51.1117, 
and apply to each area classified Severe 
or Extreme for that standard. Affected 
areas must submit a SIP revision that 
meets the requirements of CAA section 
185 (Enforcement for Severe and 
Extreme ozone nonattainment areas for 
failure to attain) within 10 years of the 
effective date of designation and 
classification as a Severe or Extreme 
area. The EPA is proposing to retain the 
same SIP submission requirements for 
the 2015 ozone NAAQS, without 
revision. 

N. Applicability 
The EPA is proposing to retain the 

provision that establishes applicability 
of the current ozone NAAQS 
implementation provisions, which is 
codified for the 2008 ozone NAAQS in 
40 CFR 51.1119. The provision states 
that the current provisions (subpart AA 
of part 51) shall replace those for the 
previous 1997 standards (subpart X of 
part 51) after revocation of the 1997 
NAAQS, except for anti-backsliding 
purposes. The EPA is proposing to 
retain the same requirements for the 
2015 ozone NAAQS, except that the 
proposed new implementation 
provisions (to be codified in the new 

subpart CC of part 51) would replace 
those for the 2008 ozone NAAQS 
(subpart AA) if the 2008 standards are 
revoked for all purposes, except for anti- 
backsliding purposes. The proposed 
revocation of, and anti-backsliding 
requirements for, the 2008 ozone 
NAAQS are discussed in Section IV.B of 
this preamble. 

IV. Provisions of the 2008 Ozone 
NAAQS Implementing Regulations To 
Be Retained With Specific Revisions 

For purposes of the 2015 ozone 
NAAQS, we are proposing to 
promulgate some provisions that are 
similar to those for the 2008 ozone 
NAAQS, but with minor modifications 
to reflect application to the 2015 ozone 
NAAQS, as explained later. The existing 
classification and SIP requirement 
provisions for the 2008 standards, and 
revocation of the 1997 standards are 
codified at subpart AA of 40 CFR part 
51, and the corresponding provisions for 
the 2015 standards would be codified at 
the new subpart CC of part 51. These 
proposed revisions reflect classification 
thresholds and attainment deadlines 
relevant to the 2015 ozone standards; 
MCD for RFP; submission and 
implementation deadlines for RACT SIP 
revisions; the consideration of intrastate 
pollution sources outside of a 
nonattainment area for attainment 
planning; NNSR IPT for ozone; 
emissions inventories and emissions 
statements; and revoking the 2008 
standards. The EPA welcomes comment 
on the following proposed provisions. 

A. Application of Classification and 
Attainment Date Provisions in CAA 
Section 181 to Areas Subject to Subpart 
2 of Part D of Title I of the CAA 

1. Background and Summary of 
Proposal 

The EPA is proposing thresholds for 
classifying nonattainment areas for the 
2015 ozone NAAQS, and is proposing 
the timing of attainment dates for each 
classification. We are also proposing to 
grant voluntary reclassification to six 
California areas designated as 
nonattainment for the 1997 ozone 
NAAQS that were voluntarily 
reclassified under that NAAQS and the 
subsequent 2008 ozone standards. Each 
area designated as nonattainment for the 
2015 ozone NAAQS will be classified at 
the same time as the area is designated 
by the EPA. Accordingly, the EPA 
intends to finalize classification 
thresholds on or before the date that it 
issues area designations. 
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20 Area designations guidance for the 2015 ozone 
NAAQS available at: https://www.epa.gov/ozone- 
designations/epa-guidance-area-designations-2015- 
ozone-naaqs. 

21 While CAA section 107, which governs the 
process for initial area designations, specifically 
addresses states, the EPA intends to follow the same 
process for tribes to the extent practicable, pursuant 
to section 301(d) of the CAA regarding tribal 
authority and the Tribal Authority Rule (TAR) (63 
FR 7254; February 12, 1998). 

22 The air quality DV for the 8-hour ozone 
NAAQS is the 3-year average of the annual fourth 

highest daily maximum 8-hour average ozone 
concentration for a specific monitor. When an area 
has multiple monitors, the area’s DV is determined 
by the individual monitor with the highest DV. 

23 For additional discussion on the 1-hour ozone 
NAAQS and its associated area designations and 
classifications, see 56 FR 56695 (November 6, 
1991). 

24 See 40 CFR Appendix I. 
25 Referred to as the Phase 1 Rule, see 69 FR 

23956 to 23966 and part 51, subpart X at 51.903. 
26 The upper thresholds of the Marginal, 

Moderate, Serious and Severe classifications are 
precise percentages or fractions above the level of 
the standard, namely 15 percent (3/20ths more than 
the standard), 33.33 percent (one-third more than 
the standard), 50 percent (one-half more than the 
standard), and 133.3 percent (one and one-third 
more than the standard). 

27 See 77 FR 30162 to 30164 (May 21, 2012). 

2. Initial Area Designations for the 2015 
Ozone NAAQS 

After promulgating a new or revised 
NAAQS, the EPA considers air agencies’ 
recommendations for initial area 
designations (i.e., as nonattainment, 
attainment, or unclassifiable). Area 
designations establish which areas are 
meeting the NAAQS (attainment) and 
which areas are not meeting the NAAQS 
(nonattainment), and the boundaries for 
those areas. Areas designated 
unclassifiable cannot be classified as 
meeting or not meeting the NAAQS 
based on available information. Based 
on the schedule provided in section 
107(d) of the CAA, states are required to 
submit designation recommendations 
for every area in the state to the EPA by 
no later than October 1, 2016, which is 
1 year after the promulgation date of the 
2015 ozone NAAQS.20 In the event that 
the EPA intends to modify an air 
agency’s recommendation, the EPA will 
notify the air agency no less than 120 
days prior to issuing designations.21 The 
CAA requires the EPA to promulgate 
designations no later than 2 years after 
the October 1, 2015, promulgation of the 
revised ozone NAAQS. Such period 
may be extended for up to one year in 
the event the Administrator has 
insufficient information to promulgate 
the designations. 

3. Nonattainment Area Classifications 
In accordance with CAA section 

181(a)(1), each area designated as 
nonattainment for the 2015 ozone 
NAAQS will be classified at the time of 
designation. The planning and emission 
reduction requirements as well as the 
maximum attainment date for each area 
are based on that area’s classification. 

Under Subpart 2 of part D of title I of 
the CAA, state planning and emissions 
control requirements for ozone are 
determined, in part, by a nonattainment 
area’s classification. These requirements 
apply in addition to the general SIP 
planning requirements applicable to all 
nonattainment areas under subpart 1 of 
part D. Under CAA subpart 2, ozone 
nonattainment areas are classified based 
on the severity of their ozone levels (as 
determined based on the area’s ‘‘design 
value,’’ (DV)).22 Nonattainment areas 

with a ‘‘lower’’ classification have ozone 
levels that are closer to the standard 
than areas with a ‘‘higher’’ 
classification. Subpart 2 provides an 
increasing amount of maximum time 
from the date of designation to attain the 
standards for the progressively higher 
classifications: Marginal (3 years), 
Moderate (6 years), Serious (9 years), 
Severe-15 (15 years), Severe-17 (17 
years) and Extreme (20 years). 

Air agencies with areas in the lower 
classification levels have fewer 
mandatory air quality planning and 
control requirements than those in 
higher classifications. For instance, air 
agencies with a Marginal area are only 
required to adopt an emissions 
statement rule for major stationary 
sources, submit a base year emissions 
inventory, follow the general and 
transportation conformity requirements 
in CAA section 176(c), and implement 
a nonattainment area preconstruction 
permit program (NNSR). Air agencies 
with a Moderate area are subject to the 
Marginal area requirements; in addition 
air agencies must submit a SIP revision 
that provides for a 15 percent emissions 
reduction from the RFP baseline year 
within 6 years after the baseline year, 
and a demonstration that the area will 
attain as expeditiously as practicable, 
but not later than 6 years after 
designation. Air agencies with a 
Moderate area must also adopt (and 
submit for EPA approval) certain 
emissions control requirements, such as 
RACT, a basic vehicle I/M program if 
the area meets the applicable population 
thresholds, and provisions for increased 
offsets for new or modified sources 
under the state’s NNSR program. The 
higher classifications similarly require 
additional emissions control programs 
and stricter NNSR requirements beyond 
those required for a Moderate area. In 
addition, the major source threshold for 
permitting, RACT and emissions 
reporting decreases progressively from 
100 tons per year (tpy) for Marginal 
areas to 10 tpy for Extreme areas. 

4. Proposed Classification Thresholds 

a. Background. The CAA was 
amended in 1990 to add specific 
provisions that apply to ozone 
nonattainment areas. These include 
timelines for both planning and 
implementation, and requirements for 
specific programs to reduce emissions 
that vary based on an area’s 
classification. The ozone standard in 
effect at the time of the 1990 CAA 

amendments was a 1-hour exceedance- 
based standard of 0.12 ppm.23 
Accordingly, the classification 
provisions in Table 1 in section 181 of 
subpart 2 of the CAA (also referred to 
herein as the ‘‘subpart 2 classification 
table’’) are specific to that 1-hour 
standard. In 1997, the EPA revised both 
the form and level of the ozone NAAQS 
to a 3-year average of annual fourth 
highest daily maximum 8-hour 
averages.24 In a subsequent rulemaking, 
the EPA adapted the CAA’s 1-hour 
classification thresholds to the new 8- 
hour standard 25 and used the new 8- 
hour threshold values to classify certain 
areas designated nonattainment for the 
1997 8-hour NAAQS. We translated the 
classification thresholds in the subpart 
2 classification table from 1-hour DVs to 
8-hour DVs based on the percentage by 
which each classification threshold in 
the table exceeds the 1-hour ozone 
NAAQS. We noted that these 
percentages, as established by Congress 
in 1990, set the classification thresholds 
at certain percentages or fractions above 
the level of the standard.26 The EPA 
refers to this method as the ‘‘percent- 
above-the-standard’’ method. This 
approach for translating the CAA’s 1- 
hour threshold values to 8-hour 
threshold values was challenged in 
litigation and was upheld by the Court. 
See South Coast Air Quality 
Management District v. Environmental 
Protection Agency, 472 F.3d at 896–898. 
After analyzing various alternative 
options for establishing classification 
thresholds, the EPA retained the 
‘‘percent-above-the-standard’’ approach 
in its final implementing regulations for 
the 2008 ozone NAAQS.27 

b. Proposed classification threshold 
method. In this action, we are proposing 
to use the same ‘‘percent-above-the- 
standard’’ methodology as was used for 
establishing thresholds for 
classifications for the 1997 and 2008 8- 
hour ozone standards. The percent- 
above-the-standard method is a simple 
and straightforward method for 
establishing classification thresholds 
that is based on principles inherent in 
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28 Prior to any application of the 5 percent 
adjustment provision under CAA section 181(a)(4) 
which may occur in the 90-day period following 
initial designations and classifications). See Section 
IV.A.5 of this preamble for details on how the EPA 
proposes to interpret previous voluntary 

reclassification requests for the 1997 ozone NAAQS 
under the 2015 ozone NAAQS. 

29 Docket #EPA–HQ–OAR–2010–0885 includes a 
background information document prepared for the 
proposed rule titled, Additional Options 
Considered for Classification of Nonattainment 

Areas under the Proposed 2008 Ozone NAAQS 
(January 2012). 

30 As indicated elsewhere in this preamble, the 
CAA requires the EPA to designate areas for the 
2015 standard by October 1, 2017. Thus, a 6-year 
attainment deadline would be in 2023. 

the subpart 2 classification table itself. 
The principles include the following: 

• Areas are grouped by the severity of 
their air quality problem as 
characterized by the degree of 
nonattainment based on their DV. 

• Classification would occur ‘‘by 
operation of law’’ without relying on the 
EPA exercising discretion for individual 
situations.28 

• Classification thresholds are 
derived from the structure or logic of the 
CAA’s nonattainment area planning and 
control requirements, including the 
subpart 2 classification table, and 
consistent with the overall goal of 
subpart 2 of attaining the standards as 
expeditiously as practicable. At the 
same time, the CAA provides 

mechanisms for voluntary and 
mandatory reclassification to a higher 
classification, in the event that the 
initial maximum attainment date for an 
area is determined to be insufficient to 
achieve the standards. 

In developing its proposed 
Classifications Rule for the 2008 ozone 
standards, the EPA evaluated other 
options for classifying ozone 
nonattainment areas but did not find 
them to be a more reasonable 
interpretation of the Act’s classification 
provisions, and did not propose or 
solicit comment on them in the rule.29 

Under the proposed percent-above- 
the-standard method, the classification 
thresholds in the subpart 2 classification 
table would be translated into a 

corresponding set of 8-hour DVs that are 
the same percentages above the 2015 
ozone NAAQS as the DV levels in the 
subpart 2 classification table are above 
the 1-hour ozone NAAQS. For example, 
the threshold separating the Marginal 
and Moderate classifications in the 
subpart 2 classification table (0.138 
ppm) is 15 percent above the 1-hour 
ozone NAAQS (0.12 ppm). Thus, under 
this approach, the threshold separating 
the Marginal and Moderate 
classifications for the 2015 ozone 
NAAQS would be 0.070 ppm plus 15 
percent, or 0.081 ppm. Table 1 depicts 
this proposed translation for 
classifications as it would apply for the 
2015 ozone NAAQS. 

TABLE 1—SUBPART 2 1-HOUR OZONE DESIGN VALUE CLASSIFICATION TABLE TRANSLATION TO 8-HOUR DESIGN VALUES 
FOR THE 2015 OZONE NAAQS OF 0.070 PPM 

Area class 
1-Hour 

design value 
(ppm) 

Percent above 
1-hour ozone 

NAAQS 

8-hour ozone 
design value 

(ppm) 

Marginal ........................................................................ From up to a ................................................................. 0.121 
0.138 

0.833 
15 

0.071 
0.081 

Moderate ...................................................................... From up to a ................................................................. 0.138 
0.160 

15 
33.333 

0.081 
0.093 

Serious ......................................................................... From up to a ................................................................. 0.160 
0.180 

33.333 
50 

0.093 
0.105 

Severe-15 ..................................................................... From up to a ................................................................. 0.180 
0.190 

50 
58.333 

0.105 
0.111 

Severe-17 ..................................................................... From up to a ................................................................. .0190 
0.280 

58.333 
133.333 

0.111 
0.163 

Extreme ........................................................................ Equal to or above ......................................................... 0.280 133.333 0.163 

a But not including. 

Based on our analysis of air quality 
information from 2013–2015, we 
estimate that approximately 57 
‘‘hypothetical nonattainment areas’’ had 
ambient ozone concentrations exceeding 
the 2015 ozone NAAQS. We use these 
57 ‘‘hypothetical nonattainment areas’’ 
for purposes of the following 
discussion. These hypothetical areas are 
intended to illustrate the potential 
distribution of areas into the proposed 
classifications. The actual number of 
total nonattainment areas, boundaries of 
those areas, and the classification of 
each area will depend on decisions 
made in the separate designations 
process under CAA section 107(d) and 
we anticipate that these decisions will 
be based on air quality information from 
2014–2016. Applying the proposed 
thresholds in Table 1, the 57 
hypothetical nonattainment areas based 
on 2013–2015 air quality data would 
yield the distribution in each 
classification as shown in Table 2. 

TABLE 2—NUMBER OF HYPOTHETICAL 
NONATTAINMENT AREAS IN EACH 
CLASSIFICATION UNDER THE 2015 
OZONE NAAQS: PERCENT-ABOVE- 
THE-STANDARD METHOD 

Area classification 

2015 Ozone 
NAAQS 

(hypothetical 
areas) a 

Marginal ................................ 47 
Moderate ............................... 7 
Serious .................................. 3 
Severe-15 ............................. 0 
Severe-17 ............................. 0 
Extreme ................................ 0 

Total ............................... 57 

a Hypothetical nonattainment area classifica-
tions do not reflect potential voluntary reclassi-
fications of the California areas discussed in 
Section IV.A.5 of the preamble. 

The proposed classification method 
results in the vast majority of 
nonattainment areas being classified 

Marginal. It is possible that a few areas 
would have a later maximum statutory 
attainment date for their existing 
classification under the 2008 ozone 
NAAQS than they would have for their 
new classification under the 2015 
NAAQS. For example, an area that 
would be classified Moderate if 
designated in 2017 for the more 
stringent 2015 ozone NAAQS (with a 
potential maximum statutory attainment 
date in 2023), may currently be 
classified Severe for the less-stringent 
2008 ozone NAAQS (which has a later 
maximum statutory attainment date in 
2027).30 This issue also arose under the 
previously promulgated 8-hour 
classification threshold structure for the 
2008 NAAQS. See Section IV.A.5 of this 
preamble for additional details on how 
the EPA intends to address previous 
voluntary reclassifications under the 
2015 ozone NAAQS. 

For areas likely to be classified 
Marginal with a 3-year attainment date 

VerDate Sep<11>2014 22:10 Nov 16, 2016 Jkt 241001 PO 00000 Frm 00010 Fmt 4701 Sfmt 4702 E:\FR\FM\17NOP2.SGM 17NOP2m
st

oc
ks

til
l o

n 
D

S
K

3G
9T

08
2P

R
O

D
 w

ith
 P

R
O

P
O

S
A

LS
2



81285 Federal Register / Vol. 81, No. 222 / Thursday, November 17, 2016 / Proposed Rules 

31 Because most areas would be expected to be 
classified Marginal (i.e., the lowest classification) 
and the few areas that would be classified in higher 
classifications are likely to be challenged to attain 

by the attainment date for the classification it 
receives at the time of designation, we do not 
anticipate receiving requests to reclassify an area to 
a lower classification. 

32 Areas for which California declines voluntary 
reclassification would be classified at the time of 
designation for the 2015 ozone NAAQS based on 
their DV. 

(e.g., in 2020), a number of federal and 
state emission reduction programs have 
already been adopted that are expected 
to provide reductions of ozone 
precursor emissions, both within and 
upwind of the ozone nonattainment 
areas, lowering peak ozone 
concentrations by the attainment date. 
Such programs include more stringent 
emission standards for on-road and 
nonroad vehicles and equipment (with 
associated fleet turnover), regional 
reductions in power plant emissions to 
address interstate transport, and future 
programs to reduce VOC emissions from 
oil and gas sources. 

5. Reclassification of Nonattainment 
Areas That Have Voluntarily Requested 
Higher Classifications 

The CAA provides three mechanisms 
for addressing nonattainment areas that 
may not be able to attain by the 
attainment date appropriate to their 
classification. First, CAA section 
181(a)(4) provides that within 90 days of 
designation and classification, the 
Administrator may exercise discretion 

to reclassify an area to a higher (or 
lower) classification if its DV is within 
5 percent of the DV range of the higher 
(or lower) classification.31 Any air 
agency interested in taking advantage of 
this flexibility should submit a request 
to the EPA in sufficient time for the 
Administrator to make a determination 
within the 90 days provided. 

The second mechanism, provided in 
CAA section 181(b)(2), requires that an 
area be reclassified to a higher 
classification (i.e., ‘‘bumped-up’’) if the 
EPA determines that the area has failed 
to attain the standard by the applicable 
attainment date. 

The third mechanism, provided in 
CAA section 181(b)(3), allows an air 
agency to voluntarily request that the 
EPA reclassify the area to a higher 
classification. The EPA must approve 
any such requests. Once an area is 
reclassified to a higher classification, it 
becomes subject to the associated 
additional planning and control 
requirements for that higher 
classification, and must attain the 
standard no later than the maximum 

attainment date for that classification. 
Six nonattainment areas in California 
were granted voluntary reclassifications 
for both the 1997 and 2008 ozone 
standards (77 FR 30165; May 21, 2012). 

The EPA is again proposing to apply 
a previous voluntary reclassification for 
areas in California to the more stringent 
2015 ozone standards unless the state of 
California explicitly requests otherwise 
in their comments to this proposed 
action.32 These areas are listed in Table 
3. We believe this is an appropriate 
mechanism to address the situation for 
these California areas that were 
voluntarily reclassified for the 1997 
ozone NAAQS and previously used this 
mechanism for the 2008 ozone NAAQS 
to ensure the areas would have an 
attainment date for the more stringent 
2015 ozone NAAQS that is no earlier 
than the area’s attainment date for the 
less stringent 2008 NAAQS. The EPA is 
proposing this approach in order to 
minimize burden on the state of 
California and obviate the need to go 
through the voluntary reclassification 
process again. 

TABLE 3—AREAS FOR WHICH THE STATE OF CALIFORNIA REQUESTED A VOLUNTARY RECLASSIFICATION UNDER THE 
1997 NAAQS 

Nonattainment area 
Original 1997 ozone 
NAAQS classification 

(attainment date) 

Voluntary reclassifica-
tion for 1997 ozone 

NAAQS 
(attainment date) 

Voluntary reclassifica-
tion for 2008 ozone 

NAAQS 
(attainment date) 

Hypothetical initial 
classification under 

2015 ozone NAAQS a 
(attainment date) 

Potential voluntary 
reclassification 

under 2015 ozone 
NAAQS a 

(attainment date) 

Los Angeles-South 
Coast Air Basin.

Severe-17 (2021) ....... Extreme (2024) .......... Extreme (2032) .......... Serious (2026) ........... Extreme (2037). 

San Joaquin Valley .... Serious (2013) ........... Extreme (2024) .......... Extreme (2032) .......... Serious (2026) ........... Extreme (2037). 
Riverside County 

(Coachella Valley).
Serious (2013) ........... Severe-15 (2019) ....... Severe-15 (2027) ....... Moderate (2023) ........ Severe-15 (2032). 

Sacramento Metro ..... Serious (2013) ........... Severe (2019) ............ Severe-15 (2027) ....... Moderate (2023) ........ Severe-15 (2032). 
Ventura County .......... Moderate (2010) ........ Serious (2013) ........... Serious (2021) ........... Marginal (2020) .......... Serious (2026). 
Western Mojave ......... Moderate (2010) ........ Severe-15 (2019) ....... Severe-15 (2027) ....... Moderate (2023) ........ Severe-15 (2032). 

a Based on thresholds proposed in this notice and final 2013–2015 design values. 

It is important to note that an air 
agency may request a voluntary 
reclassification for an area under CAA 
section 181(b)(3) at any time. If the air 
agency wants a specific higher 
classification to apply to an area at the 
time of initial designation, the EPA 
encourages the air agency to make such 
a request prior to or contemporaneous 
with the designation process. 

6. Attainment Dates for Nonattainment 
Areas in Each Classification of the 2015 
ozone NAAQS 

The EPA is proposing to retain its 
current approach in establishing 

attainment dates for each nonattainment 
area classification, which run from the 
effective date of designation. This 
approach is codified at 40 CFR 51.1103 
for the 2008 ozone NAAQS, and we are 
proposing to retain the same approach 
for the 2015 ozone NAAQS without 
revision. 

In the implementing regulations for 
the 1997 ozone NAAQS, the EPA 
interpreted these timeframes to run from 
the date that area designations and 
nonattainment classifications (by 
operation of law) became effective (64 
FR 23954; April 30, 2004). We adopted 
an alternative approach in the 

classification regulations for the 2008 
ozone standards, where the attainment 
dates would be December 31 of the year 
that is the specified number of years in 
the subpart 2 classification table after 
designation (77 FR 30166; May 21, 
2012). The end of calendar year 
attainment date was challenged in 
NRDC v. EPA, 777 F.3d 456 (D.C. Cir. 
2014). On December 23, 2014, the U.S. 
Court of Appeals for the District of 
Columbia Circuit issued an opinion 
holding that the EPA’s decision to run 
the attainment periods to the end of the 
calendar year in which areas were 
designated was unreasonable. While 
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33 For example, if an area’s boundaries for two 
ozone NAAQS differ from one another the same test 
of conformity cannot be used for both ozone 
NAAQS (see 77 FR 30168; May 21, 2012). 

recognizing that there is a ‘‘gap’’ in the 
statute since the CAA runs the 
attainment periods from the date of 
enactment of the CAA Amendments of 
1990, the Court concluded that nothing 
in the statute or congressional intent 
authorized the EPA to establish the 
attainment dates for designated ozone 
nonattainment areas as December 31st 
of the relevant calendar years, but rather 
that Congress’s decision to run the ‘‘. . . 
attainment periods starting from the 
designation date’’ for the ozone standard 
existing at the time of the 1990 CAA 
amendments ‘‘strongly suggests that the 
same trigger date should apply when 
adapting [applicable attainment dates] 
to the analogous situation of a revised 
NAAQS.’’ 777 F.3d at 466. The EPA 
subsequently revised its regulations for 
the 2008 ozone NAAQS to follow the 
same approach used for the 1997 ozone 
NAAQS, and this is codified at 40 CFR 
51.1103. 

Consistent with the regulatory 
approach for both the 1997 and 2008 
ozone NAAQS, we are proposing that 
the maximum attainment dates for 
nonattainment areas in each 
classification under the 2015 NAAQS 
are as follows: Marginal—3 years from 
effective date of designation; 
Moderate—6 years from effective date of 
designation; Serious—9 years from 
effective date of designation; Severe—15 
years (or 17 years) from effective date of 
designation; and Extreme—20 years 
from effective date of designation. 

B. Transition From the 2008 Ozone 
NAAQS to the 2015 Ozone NAAQS and 
Anti-Backsliding Requirements 

1. Background and Summary of 
Proposal 

The EPA is proposing and seeking 
comment on two alternative approaches 
for revoking the 2008 ozone NAAQS 
and is also seeking comment on whether 
to revoke the NAAQS at the current 
time. The first approach to revoking the 
2008 ozone NAAQS would parallel the 
approach used in revoking the 1-hour 
and 1997 ozone NAAQS. Under this 
first approach, the 2008 ozone NAAQS 
would be revoked at essentially the 
same time for all areas of the U.S., and 
a set of protective anti-backsliding 
requirements would be promulgated for 
all areas that are designated 
nonattainment for the 2008 and 2015 
NAAQS as of one year after the effective 
date of designation for the 2015 ozone 
NAAQS. Under the second approach, 
the 2008 ozone NAAQS would continue 
to apply in any area designated 
nonattainment for the 2008 ozone 
NAAQS until that area is redesignated 
to attainment with an approved CAA 

section 175A 10-year maintenance plan; 
but in no case earlier than 1 year after 
the effective date of designation for the 
2015 ozone NAAQS. The 2008 ozone 
NAAQS would be revoked in all other 
areas 1 year after the effective date of 
designation for the 2015 ozone NAAQS. 

2. Rationale and Authority 
The EPA believes that both of the 

proposed options to revoke the 2008 
ozone NAAQS are consistent with the 
CAA and previous precedent in 
transitioning from a previous NAAQS to 
a new, more stringent NAAQS, and 
would help ensure that areas designated 
attainment for the revoked NAAQS 
continue to attain the revoked NAAQS 
into the future. 

a. Option 1: Revoke the 2008 ozone 
NAAQS for all purposes in each area 1 
year after the effective date of the 
designation for the 2015 ozone NAAQS. 
The EPA’s first proposed option would 
revoke the 2008 ozone NAAQS for all 
purposes 1 year following the effective 
date of the designations for the 2015 
ozone standard. The EPA interprets the 
CAA such that revoking the 2008 ozone 
NAAQS in an area would require 
appropriate anti-backsliding measures. 
Therefore, the EPA is proposing that 
anti-backsliding provisions would apply 
to an area in accordance with its 
designation and its classification for the 
2008 (and, if applicable, 1997 and 1- 
hour) ozone NAAQS as of the effective 
date of the revocation of the 2008 ozone 
NAAQS (a more detailed discussion of 
EPA’s proposed approach to anti- 
backsliding is provided in Section 
IV.B.4 of this preamble). Upon 
revocation of the 2008 NAAQS, the 
areas that had been initially designated 
or subsequently redesignated to 
attainment for the 2008 NAAQS prior to 
its revocation would be subject only to 
the general protections of CAA sections 
110(l) and 193, whereas areas 
designated nonattainment for the 2008 
NAAQS would also be subject to an 
extensive set of regulatory anti- 
backsliding provisions promulgated in 
accordance with the principles of CAA 
section 172(e). This approach is 
consistent with the EPA’s established 
practice in transitioning from prior to 
current ozone NAAQS. 

After revocation of the 2008 ozone 
NAAQS, the designations (and the 
classifications associated with those 
designations) for that NAAQS would no 
longer be in effect. However, the EPA 
would retain the listing of the 
designated nonattainment areas and 
their associated classifications for the 
revoked 2008 ozone NAAQS in 40 CFR 
part 81, for the sole purpose of 
identifying the anti-backsliding 

requirements that may apply to the 
areas at the time of revocation. 
Accordingly, such references to 
historical designations for the revoked 
NAAQS should not be viewed as 
current designations under CAA section 
107(d). 

The EPA believes it would be 
appropriate to revoke, rather than retain, 
the 2008 ozone NAAQS for all purposes 
because it would ensure that only one 
ozone NAAQS—in this case the more 
protective 2015 ozone NAAQS—would 
directly apply in an area, rather than 
having a situation in which two 
standards would apply concurrently. 
The EPA believes that the permanent 
retention of two standards, differing 
only in the ozone concentrations they 
allow, could result in unnecessarily 
complex implementation procedures 33 
and is not necessary to provide for 
timely attainment of the more stringent 
NAAQS. The EPA’s reason for 
establishing the new standards of 0.070 
ppm as requisite to protect public health 
and welfare was its conclusion that the 
old standard of 0.075 ppm was not 
adequate. Revoking (with appropriate 
anti-backsliding measures) rather than 
retaining the 2008 ozone NAAQS would 
facilitate a more seamless transition to 
demonstrating compliance with the 
more health and welfare protective 2015 
ozone NAAQS, and would ensure an 
efficient use of state and local resources 
in working toward attainment of that 
standard. Moreover, we believe that by 
requiring adequate anti-backsliding 
measures we will ensure continued 
momentum in air agencies’ efforts 
toward achieving clean air. 

The D.C. Circuit held that the EPA 
had authority to revoke the one-hour 
NAAQS so long as it introduced 
adequate anti-backsliding measures. 
South Coast Air Quality Mgmt. Dist. v. 
EPA, 472 F.3d 882, 899 (D.C. Cir. 2006). 
The EPA is proposing to follow the 
same approach here as was upheld by 
the D.C. Circuit by requiring adequate 
anti-backsliding measures, as discussed 
in this section of the preamble. 

b. Option 2: Revoke the 2008 ozone 
NAAQS for all purposes in an area only 
when designated attainment for that 
NAAQS, no sooner than 1 year after the 
effective date of the designations for the 
2015 ozone NAAQS. Under this option, 
the EPA would not revoke the 2008 
ozone NAAQS in any area that is 
designated nonattainment for that 
NAAQS. For areas designated 
attainment or unclassifiable for the 2008 
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34 The 2008 Ozone NAAQS SIP Requirements 
Rule revoked the 1997 ozone standards upon the 
effective date of that final rule (April 6, 2015), 
which was 30 days after its publication in the 
Federal Register (80 FR 12296; March 6, 2015). The 
EPA deemed this approach appropriate because the 
final SIP requirements rule was being issued more 
than a year after the effective date of final area 
designations (July 20, 2012) for the 2008 ozone 
standards (77 FR 30160; May 21, 2012), an atypical 
sequence that is not expected to apply in this case. 

35 The EPA believes that these concerns are 
relevant for either proposed option 1 or option 2, 
and therefore proposes the same timeline for 
revocation for either option. Under option 2, the 
motivation of ensuring that areas do not have to 
perform transportation conformity analyses for both 
the prior and current ozone standards at the same 
time would only be relevant for 2015 ozone NAAQS 
nonattainment areas that are maintenance areas for 
the 2008 ozone NAAQS at the time of the initial 
revocation. Areas that remain designated 
nonattainment for the 2008 ozone NAAQS at the 
time of the initial revocation are required to 
continue to make transportation conformity 
determinations until they are redesignated to 

attainment for that NAAQS regardless of their 
designation status for the 2015 ozone NAAQS. 

NAAQS on the effective date of 
designations for the 2015 ozone 
NAAQS, the 2008 ozone NAAQS would 
be revoked 1 year after the effective date 
of the 2015 NAAQS designation for that 
area. For nonattainment areas that are 
subsequently redesignated attainment 
(maintenance) for the 2008 ozone 
NAAQS, the 2008 ozone NAAQS would 
be revoked upon designation, but in no 
case sooner than 1 year after the 
effective date of the designation for the 
2015 ozone NAAQ for the area. This 
proposed approach follows the 
approach established in revocation of 
the 1997 primary annual particulate 
matter (PM2.5) NAAQS (see 81 FR 
58142, August 24, 2016). This option is 
also consistent with the approach 
established for the transition from the 
prior lead and sulfur dioxide (SO2) 
NAAQS to the current lead and SO2 
NAAQS (see 73 FR 67043, November 
12, 2008; and 75 FR 35581, June 22, 
2010, respectively). 

Under this proposed approach, areas 
that are designated nonattainment for 
the 2008 ozone NAAQS at the time 
initial area designations are completed 
for the 2015 NAAQS would be required 
to continue to meet all applicable 
implementation requirements for the 
2008 NAAQS in those areas, and would 
continue to seek redesignation to 
attainment for the 2008 ozone NAAQS 
when the areas meet the conditions 
necessary for redesignation. While such 
an area remains designated 
nonattainment for the 2008 ozone 
NAAQS, transportation and general 
conformity would continue to apply and 
the EPA would continue to reclassify 
areas as provided in CAA section 
181(b)(2). Further, the designations for 
the 2008 ozone NAAQS would no 
longer be in effect in areas where the 
NAAQS has been revoked, and the sole 
designations that would remain in effect 
would be those for the 2015 ozone 
NAAQS. Transportation and general 
conformity requirements for the 2008 
ozone NAAQS would no longer apply in 
the areas where that NAAQS has been 
revoked. 

The EPA notes that under proposed 
option 2, it is unnecessary to propose a 
specific set of additional anti- 
backsliding requirements for the 2008 
ozone NAAQS, since option 2 would 
only revoke this NAAQS in areas 
initially designated or redesignated 
attainment for the 2008 NAAQS. Special 
additional anti-backsliding 
requirements are not necessary for areas 
that have attained the 2008 NAAQS. In 
areas that have been redesignated to 
attainment for the 2008 ozone NAAQS 
while that NAAQS is in effect, states 
have fulfilled all applicable attainment 

and maintenance plan requirements for 
that NAAQS, including applicable anti- 
backsliding requirements for the prior 
revoked 1997 and 1-hour ozone 
NAAQS. The area, therefore, is not 
subject to any specific additional anti- 
backsliding requirements for the 
revoked 2008 ozone NAAQS. These 
areas are required instead to implement 
their approved CAA section 175A 
maintenance plan for the 2008 ozone 
NAAQS and, if designated attainment 
for the 2008 ozone NAAQS implement 
a Prevention of Significant Deterioration 
(PSD) program for this NAAQS. 
Revisions to the approved maintenance 
plan for such an area can only be made 
subject to the CAA’s provisions in 
sections 110(l) and 193, which prevent 
changes to SIPs if such changes would 
interfere with attainment and 
maintenance of the more current 2015 
ozone NAAQS. 

3. Effective Date of the Revocation of the 
2008 Ozone NAAQS 

Under either option 1 or 2 outlined 
earlier, the EPA is proposing to revoke 
the 2008 ozone NAAQS no sooner than 
one year after the effective date of an 
area’s final designation for the 2015 
ozone standards.34 The proposed 
timeline for revocation of the standard 
under either option 1 or 2 outlined 
earlier is intended to ensure that there 
is no period during which conformity 
does not apply in areas that are 
nonattainment or maintenance for the 
2008 ozone NAAQS and that are 
designated nonattainment for the 2015 
ozone NAAQS, and that nonattainment 
areas for the 2015 ozone NAAQS do not 
have to perform transportation 
conformity analyses for both the prior 
and current ozone standards at the same 
time.35 As an example, areas designated 

nonattainment for the first time for the 
2015 ozone NAAQS would have a 1- 
year grace period before transportation 
conformity applies for those standards. 
This 1-year grace period before 
transportation conformity is required 
would apply to all areas designated 
nonattainment for the 2015 standards, 
regardless of their 2008 NAAQS 
designation status. Transportation 
conformity for the 2008 standards 
would, therefore, no longer apply 1 year 
following the effective date of the 2015 
ozone NAAQS designations (i.e., when 
the 2008 standards are revoked in 
eligible areas). However, transportation 
conformity obligations for the 2008 
ozone standards would remain 
applicable during the grace period and 
would not be affected by the designation 
of areas for the 2015 NAAQS. Our 
proposed approach further supports air 
quality planning in allowing areas to be 
redesignated to attainment or 
reclassified to a higher classification 
until the 2008 ozone NAAQS is 
revoked. 

If the 2008 ozone NAAQS are revoked 
in an area in a manner consistent with 
the EPA’s first proposed option, the 
anti-backsliding requirements for those 
NAAQS would become applicable. The 
extent of continued implementation 
efforts for revoked standards derives 
from administration of anti-backsliding 
requirements (if any) for the revoked 
standards. After the 2008 ozone NAAQS 
is revoked for an area, the EPA will no 
longer take action to reclassify or to 
redesignate that area for that NAAQS. 
Further, the designations for the 2008 
ozone NAAQS would be no longer be in 
effect in such areas, and the sole 
designations that would remain in effect 
would be those for the 2015 ozone 
NAAQS. However, under option 1, the 
EPA would retain the listing of the 
designated areas and the associated 
nonattainment classifications for the 
revoked 2008 ozone NAAQS in 40 CFR 
part 81, for the sole purpose of 
identifying the anti-backsliding 
requirements that may apply to the 
areas as of the effective date of the 
revocation. Such references to historical 
designations for the revoked standards 
would not be current designations 
under CAA section 107(d) and should 
not be viewed as such. If the EPA 
finalizes the option 2 approach to 
revocation of the 2008 ozone NAAQS, 
the EPA would continue to redesignate 
areas for the 2008 ozone NAAQS after 
the initial revocation occurs 1 year after 
the effective date of designations for the 
2015 ozone NAAQS. For any area 
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36 The EPA believes it is unnecessary to propose 
to include the use of existing SIP motor vehicle 
emissions budgets for transportation conformity 
purposes in the proposed list of regulatory anti- 
backsliding requirements subpart CC, 40 CFR 
51.1300 et seq because EPA’s regulations (40 CFR 
93.109(c)(2)) already require that transportation 
conformity determinations in nonattainment areas 
for the new ozone NAAQS continue to be based on 
the latest approved or adequate motor vehicle 
emission budgets for a prior ozone NAAQS (i.e., the 
2008, 1997 or the 1-hour ozone NAAQS) until 2015 
ozone budgets are available. 

redesignated more than 1 year after the 
effective date of designations for the 
2015 ozone NAAQS, the 2008 ozone 
NAAQS would be revoked on the 
effective date of the redesignation to 
attainment for the 2008 ozone NAAQS. 

4. Anti-Backsliding Requirements 

‘‘Anti-backsliding’’ provisions are 
designed to ensure that for existing 
ozone nonattainment areas that are 
designated nonattainment for the 
revised and more stringent ozone 
NAAQS, there is protection against 
degradation of air quality (e.g., the areas 
do not ‘‘backslide’’), the areas continue 
to make progress toward attainment of 
the new, more stringent NAAQS, and 
there is consistency with the ozone 
NAAQS implementation framework 
outlined in subpart 2 of Part D of the 
CAA. 

Where a NAAQS is relaxed, CAA 
section 172(e) requires EPA to 
promulgate regulations that impose on 
areas, which have not attained a 
NAAQS prior to a relaxation, controls 
that are at least as stringent as the 
controls applicable in nonattainment 
areas prior to any such relaxation. Such 
controls are often referred to as ‘‘anti- 
backsliding requirements.’’ Because the 
CAA does not speak to what to do 
where a NAAQS is strengthened, the 
EPA has historically concluded, and 
proposes to do so again here, that it is 
reasonable to look to the principles set 
forth in CAA section 172 to impose anti- 
backsliding requirements for purposes 
of transitioning to a more stringent 
NAAQS. See 69 FR 23951, 23972 (April 
30, 2004); 80 FR 12264, 12297–98 
(March 6, 2015). The D.C. Circuit has 
upheld the EPA’s authority to revoke a 
superseded NAAQS in its entirety 
where adequate anti-backsliding 
measures are retained under the 
principles of CAA section 7502(e). 
South Coast Air Qual. Mgmt Dist. v. 
EPA, 472 F.3d 882, 899 (D.C. Cir. 2006). 

Under option 1, the EPA is proposing 
to retain, for purposes of the transition 
from the 2008 to the 2015 ozone 
NAAQS, the existing approach to 
establishing anti-backsliding 
requirements. The proposed subpart CC, 
40 CFR 51.1300 et seq., provides the set 
of anti-backsliding requirements that 
would apply following revocation of the 
2008 ozone NAAQS along with the use 
of the latest approved or adequate motor 
vehicle emission budgets for a prior 
ozone NAAQS (i.e., the 2008, 1997 or 
the 1-hour ozone NAAQS) at 40 CFR 
93.109(c)(2) as part of transportation 
conformity determinations in 
nonattainment areas for the 2015 
NAAQS until 2015 ozone motor vehicle 

emissions budgets are available.36 For 
reference, the final 2008 Ozone NAAQS 
SIP Requirements Rule provides an 
extensive discussion of the EPA’s 
approach and rationale for establishing 
anti-backsliding requirements consistent 
with the first proposed revocation 
option in this proposal (option 1) (80 FR 
12296–12308; March 6, 2015). The EPA 
is proposing a second approach (option 
2) to revoking the 2008 ozone NAAQS 
that would not require the same 
extensive set of anti-backsliding 
requirements. This co-proposal and 
associated anti-backsliding approach are 
discussed previously in this section of 
the preamble. 

The following sections discuss the 
applicable anti-backsliding 
requirements and how they apply to 
areas with various designations and 
classifications for the 2015 standards, 
the 2008 standards that we are 
proposing to revoke, and the already 
revoked 1997 and 1-hour ozone 
NAAQS. Our proposed approach for 
revoking the 2008 ozone NAAQS is 
discussed in Section IV.B of this 
preamble. 

a. Applicable requirements for anti- 
backsliding purposes following the 
revocation of the 2008 ozone NAAQS. 
As discussed in more detail in Section 
IV.B of this preamble, the EPA is 
proposing and seeking comment on two 
options for revoking the 2008 ozone 
NAAQS. As explained in that section, 
under proposed option 2, it is 
unnecessary to propose specific new 
anti-backsliding requirements for the 
2008 ozone NAAQS, since option 2 
would only revoke this NAAQS in 
attainment areas. Therefore, the 
following section would only apply if 
EPA were to finalize option 1 for 
revocation of the 2008 ozone standard. 
For purposes of the revoked 2008 ozone 
NAAQS if option 1 were to be finalized, 
the EPA is proposing to retain the same 
set of anti-backsliding requirements that 
currently apply for purposes of the 
revoked 1997 ozone NAAQS, without 
revision. 

For the revoked 2008 ozone NAAQS, 
the potentially applicable requirements 
for an area for anti-backsliding purposes 
would be identical to the requirements 

currently codified at 40 CFR 51.1100(o). 
These requirements include: (1) RACT; 
(2) Vehicle I/M programs; (3) Major 
source applicability cut-offs for 
purposes of RACT; (4) ROP and/or RFP 
reductions and associated MCDs; (5) the 
Clean Fuel Fleet program under section 
183(c)(4) of the CAA; (6) Clean fuels for 
boilers under section 182(e)(3) of the 
CAA; (7) Transportation control 
measures during heavy traffic hours as 
provided under section 182(e)(4) of the 
CAA; (8) Enhanced (ambient) 
monitoring under section 182(c)(1) of 
the CAA; (9) Transportation controls 
under section 182(c)(5) of the CAA; (10) 
Vehicle miles traveled provisions under 
section 182(d)(1)(A) of the CAA; (11) 
NOX requirements under section 182(f) 
of the CAA; (12) Attainment 
demonstrations; (13) Nonattainment 
contingency measures; (14) 
Nonattainment NSR major source 
thresholds and offset ratios; (15) CAA 
section 185 requirements for Severe and 
Extreme areas for failure to attain; (16) 
RACM; and (17) Contingency measures 
for SIPs invoking section 182(e)(5) of the 
CAA. The use of the latest approved or 
adequate motor vehicle emission 
budgets for a prior ozone NAAQS (i.e., 
the 2008, 1997 or the 1-hour ozone 
NAAQS) as part of transportation 
conformity determinations in 
nonattainment areas for the 2015 
NAAQS until 2015 ozone motor vehicle 
emissions budgets are available has also 
been recognized as a ‘‘control’’ for 
purposes of defining anti-backsliding 
requirements. South Coast Air Qual. 
Mgmt. Dist. v. EPA, 489 F.3d at 1248 
(clarifying South Coast, 472 F.3d at 
904–05). This requirement is already 
codified at 40 CFR 93.109(c)(2). As 
discussed in the following section, 
applicability of individual anti- 
backsliding requirements for an area 
would depend on its designation and 
classification for all three of the revoked 
standards. 

b. Transition requirements for 
nonattainment and attainment areas. 
The EPA is proposing to retain its 
current approach for applying transition 
requirements to various categories of 
nonattainment and attainment areas. 
This approach is codified at 40 CFR 
51.1105, and we are proposing to retain 
the same approach adopted through the 
2008 Ozone NAAQS SIP Requirements 
Rule in this rulemaking at 40 CFR 
51.1305, revised to address the 
revocation of the 2008 ozone NAAQS in 
addition to the other prior revoked 
standards. 

Table 4 provides a summary of the 
four transition categories, and the 
proposed requirements that would 
apply for each of those categories. The 
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37 Section 110(l) of the CAA indicates that EPA 
cannot approve a SIP revision if the revision would 
interfere with any applicable requirement 
concerning attainment and RFP, or any other 
applicable requirement of the CAA. Section 193 of 
the CAA prohibits the modification of any rule 
adopted before November 15, 1990 in areas 
designated as nonattainment for an air pollutant 
unless the modification insures equivalent or 
greater emission reductions of the relevant 
pollutant. 

following sections describe each 
category in detail. 

TABLE 4—2015 OZONE NAAQS TRANSITION OBLIGATIONS 

Designation for 2015 
NAAQS 

Designation for prior 
NAAQS 

Proposed NNSR/PSD 
obligations Other proposed transition obligations 

1. Attainment ....................... Attainment/Maintenance .... PSD remains in effect ....... —Area remains subject to existing CAA section 175A 
maintenance plan for the prior ozone NAAQS and 
requirements already in the SIP. 

—SIP subject to revision consistent with CAA sections 
110(l) and 193. 

—Existing CAA section 175A maintenance plan, in 
combination with an approved PSD program, satis-
fies maintenance requirement under CAA section 
110(a)(1). 

2. Attainment ....................... Nonattainment for 2008 
ozone NAAQS.

Nonattainment NSR in ef-
fect until revocation of 
the 2008 ozone NAAQS; 
then PSD applies.

—Area remains subject to control measures that were 
included in its adopted SIP to meet nonattainment 
requirements. 

—Control measures can be modified in, or removed 
from, active SIP only with a CAA section 110(l) 
demonstration and a CAA section 193 demonstra-
tion if applicable. 

—Area’s approved PSD program satisfies CAA sec-
tion 110(a)(1) maintenance provision. 

3. Nonattainment ................. Attainment/Maintenance .... Nonattainment NSR ap-
plies based on 2015 
ozone NAAQS classifica-
tion.

—Area remains subject to existing CAA section 175A 
maintenance plan (if applicable) for the prior 
NAAQS and requirements already in the SIP. 

—SIP subject to revision consistent with CAA sections 
110(l) and 193. 

4. Nonattainment ................. Nonattainment for 2008 
ozone NAAQS.

Nonattainment NSR ap-
plies based on highest 
applicable classification.

—Area subject to all applicable anti-backsliding re-
quirements for 1-hr, 1997 and/or 2008 NAAQS. 

—The area is no longer required to adopt any out-
standing applicable requirements for 1997 and/or 
2008 standards when the area is redesignated to at-
tainment for the 2015 ozone NAAQS, or for the re-
voked 1-hour, 1997 or 2008 NAAQS when the EPA 
approves a redesignation substitute. 

i. Requirements for areas designated 
attainment for the 2015 ozone NAAQS 
and maintenance for the 2008 ozone 
NAAQS. For this category, the EPA is 
proposing that for areas designated 
attainment for the 2015 ozone NAAQS 
and maintenance for the 2008 ozone 
NAAQS, the area’s approved CAA 
section 175A maintenance plan for the 
revoked ozone NAAQS, in combination 
with an approved PSD program, satisfies 
both its obligations for maintenance 
under CAA section 110(a)(1) for the 
2015 ozone NAAQS and its obligation to 
submit a second approvable 
maintenance plan under CAA section 
175A for the revoked ozone NAAQS. 
This approach recognizes and reflects 
that such areas have in place an ozone 
air quality management program that 
has successfully achieved initial 
compliance with the 2015 ozone 
NAAQS and all previous ozone 
NAAQS. Ongoing compliance with the 
2015 ozone NAAQS in such areas will 
be governed by the provisions of the 
area’s approved SIP and the CAA’s 
general air quality management 
requirements in sections 107, 110 and 
182. Any future revisions to the SIP 

would be subject to the general 
‘‘interference’’ provisions of CAA 
section 110(l) and, if applicable, the 
section 193 savings clause.37 Should the 
area subsequently violate the 2015 
ozone NAAQS, the contingency 
measures in the approved maintenance 
plan would be triggered and the area 
may become subject to a SIP call (under 
CAA section 110(k)(5)) or redesignation 
to nonattainment (under CAA section 
107(d)(3)). 

ii. Areas designated attainment for the 
2015 ozone NAAQS and nonattainment 
for the 2008 ozone NAAQS. For this 
category, the EPA is proposing that for 
areas designated attainment for the 2015 
ozone NAAQS and nonattainment for 
the 2008 ozone NAAQS, air agencies are 
relieved of adopting any outstanding 
applicable requirements for the revoked 

standards as of the effective date of the 
revocation; in other words, these areas 
would not be subject to anti-backsliding 
requirements under the principles of 
CAA section 172(e). We also propose 
that PSD SIPs for these areas, once 
approved by the EPA, satisfy the 
obligation to submit an approvable 
maintenance plan for the 2015 ozone 
NAAQS under CAA section 110(a)(1). 

Areas designated attainment for the 
2015 ozone NAAQS and nonattainment 
for the 2008 ozone NAAQS have already 
attained the most stringent existing 
standard, notwithstanding their existing 
designation as nonattainment for the 
2008 NAAQS. Because it is 
mathematically impossible to attain the 
2015 NAAQS without having first 
attained the 2008 NAAQS (i.e., 0.070 
ppm is necessarily less than 0.075 ppm), 
EPA considers these areas to have 
attained the 2008 NAAQS at the time of 
revocation of that standard. These areas, 
thus, have implemented an air quality 
management program that, in 
combination with federal measures and 
emissions controls in upwind areas, has 
produced sufficient emissions 
reductions to achieve air quality that 
has both attained the prior ozone 
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38 In the case of an approved redesignation 
substitute, an air agency seeking to remove NNSR 
provisions associated with a revoked NAAQS from 
the active portion of the SIP must demonstrate 
consistency with CAA sections 110(l) and 193. 

39 If an area was initially designated attainment 
for the 2008 ozone NAAQS or was redesignated to 
attainment (‘‘Maintenance’’) for the 2008 ozone 
NAAQS prior to the date of revocation of the 2008 
NAAQS, then consistent with the position we took 
in the 2008 rule, the area is no longer required to 
adopt any outstanding applicable requirements for 
the revoked 1997 standard. 

NAAQS and resulted in an attainment 
designation for the more protective 2015 
ozone NAAQS. In this case, EPA 
proposes that an air agency would not 
be obligated to implement the 
applicable anti-backsliding 
requirements set forth in 51.1300(p) and 
93.109(c)(2) at the time the 2008 
NAAQS is revoked in these areas. 
Because CAA section 172(e) only speaks 
to creation of regulatory anti-backsliding 
requirements for ‘‘areas which have not 
attained th[e] standard as of the date of 
[revocation],’’ the EPA believes it is 
appropriate to not require the regulatory 
anti-backsliding requirements listed in 
40 CFR 51.1300(p) and 40 CFR 
93.109(c)(2) in these areas which have 
attained the 2008 standard as of the date 
that standard is revoked (by virtue of an 
attainment designation for a more 
stringent standard). These areas would 
remain subject to the prior emissions 
control requirements (including 
contingency measures) already 
approved into the SIP. The prior 
nonattainment area control 
requirements already approved into the 
SIP can be revised upon a showing that 
such revision complies with CAA 
sections 110(l) and 193. 

Given the succession of NAAQS of 
increasing stringency that has occurred, 
the EPA believes that the burden of 
developing a separate approvable 
110(a)(1) maintenance plan for the 2015 
ozone NAAQS would outweigh any 
compensating benefit for an area that is 
already attaining that NAAQS and 
implementing, where applicable, any 
prior nonattainment requirements that 
are already incorporated into the SIP 
and have been sufficient to bring the 
area into attainment of both the prior 
and 2015 standards. Ongoing 
compliance with the 2015 ozone 
NAAQS in such areas will be governed 
by the provisions of the area’s approved 
SIP and the CAA’s general air quality 
management requirements in sections 
107, 110 and 182. Should the area 
subsequently violate the 2015 ozone 
NAAQS, it may become subject to a SIP 
call (under CAA section 110(k)(5)) or 
redesignation to nonattainment (under 
CAA section 107(d)(3)). 

iii. Areas designated nonattainment 
for the 2015 ozone NAAQS and 
maintenance for the 2008 ozone 
NAAQS. For this category, the EPA is 
proposing that an area’s approved CAA 
section 175A maintenance plan for the 
2008 ozone NAAQS in combination 
with nonattainment obligations under 
the 2015 ozone NAAQS would satisfy 
the obligation to submit a second 
approvable maintenance plan under 
CAA section 175A for the revoked 2008 
ozone NAAQS. Areas in this category 

would already be subject to the 
provisions of an approved CAA section 
175A maintenance plan for the revoked 
2008 ozone NAAQS and would have 
been redesignated to attainment for the 
revoked 2008 ozone NAAQS. The EPA’s 
approval of the redesignation request 
and of the CAA section 175A 
maintenance plan for the 2008 ozone 
NAAQS would require the EPA to 
determine not only that all applicable 
requirements for the 2008 ozone 
NAAQS have been met, but also that all 
applicable anti-backsliding measures for 
the 1997 and 1-hour standards have 
been adopted and approved into the 
SIP. No revision to a CAA section 175A 
maintenance plan for these areas can be 
approved unless it complies with the 
conditions of CAA sections 110(l) and 
193, which would ensure the revision 
would not interfere with attainment and 
RFP for the 2015 standards. 

Areas in this category would also be 
designated nonattainment for the more 
stringent 2015 ozone NAAQS and, 
therefore, would be subject to NNSR 
and other nonattainment requirements 
for their classification under the more 
stringent 2015 ozone NAAQS. Thus, the 
EPA believes that there is no useful 
purpose or justification for a second 
CAA section 175A maintenance plan 
that would apply only to the revoked 
2008 ozone NAAQS, in light of the 
nonattainment and eventual 
maintenance requirements that apply 
for the more protective 2015 ozone 
NAAQS. 

iv. Areas designated nonattainment 
for the 2015 ozone NAAQS and 
nonattainment for the 2008 ozone 
NAAQS. For this category, the EPA is 
proposing that for an area designated 
nonattainment for the 2015 ozone 
NAAQS and nonattainment for the 2008 
NAAQS (as of revocation of the 
standard), an air agency would be 
obligated to implement the applicable 
anti-backsliding requirements set forth 
in 40 CFR 51.1300(p) and 40 CFR 
93.109(c)(2) for the revoked 2008 ozone 
NAAQS. This could include, as 
applicable, anti-backsliding 
requirements associated with the 
revoked 1-hour and 1997 ozone NAAQS 
if the area was also designated 
nonattainment for one or more of these 
ozone NAAQS when that NAAQS was 
revoked and the status of the area with 
respect to those revoked NAAQS has 
not been changed through a 
redesignation substitute. Nonattainment 
NSR would apply in these areas in 
accordance with their highest 
nonattainment classification under any 
ozone standards for which they are (or 
were as of the effective date of the 

revocation) designated nonattainment.38 
Also, if these areas are classified Severe 
or Extreme as of the effective date of the 
revocation of a prior standard, the fee 
program requirements of CAA section 
185 in relation to that prior standard 
would continue to apply. 

v. Application of transition 
requirements to nonattainment and 
attainment areas. For purposes of 
determining an area’s transition 
requirements, we would first look to the 
area’s initial designation for the 2015 
ozone NAAQS. We would then 
determine the area’s designation and 
classification status for the 2008 ozone 
NAAQS as of the effective date the 2008 
ozone NAAQS is revoked. Finally, 
where appropriate, we would determine 
whether anti-backsliding requirements 
for the 1997 and 1-hour ozone NAAQS 
apply in the area and, if so, we would 
determine the area’s designation and 
classification status for those standards 
as of the dates they were revoked.39 

5. Satisfaction of Anti-Backsliding 
Requirements for an Area 

The EPA is proposing to retain its 
current approach through which an air 
agency may demonstrate that it is no 
longer required to adopt any additional 
applicable requirements for an area that 
have not already been approved into the 
SIP for a revoked ozone NAAQS. The 
final 2008 Ozone NAAQS SIP 
Requirements Rule adopted two 
acceptable procedures that, if followed 
and approved by the EPA, address anti- 
backsliding requirements associated 
with one or more revoked standards. 
These two procedures—formal 
redesignation to attainment and 
redesignation substitute—are described 
later. We are proposing to retain these 
two procedures for purposes of 
revocation of the 2008 ozone NAAQS. 
After one of these procedures has 
resulted in an approval by the EPA, an 
air agency seeking to revise its SIP to 
remove anti-backsliding measures, such 
as NNSR provisions, from the active 
portion of the SIP must demonstrate 
consistency with CAA sections 110(l) 
and 193 (if applicable). Requirements 
could then be shifted from the active 
portion of the SIP to the contingency 
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40 States in the OTR may not use this flexibility 
because the CAA requires all areas of the OTR 
including attainment areas to implement, at a 
minimum, the NNSR requirements prescribed for 
Moderate areas. 

41 See Greenbaum v. EPA, 370 F.3d 527, 534 (6th 
Cir. 2004) (‘‘The EPA argues that the Part D NSR 
program is inapplicable to attainment areas, so that 
the requirement disappears upon redesignation. 
After redesignation, Part D NSR is replaced by a 
PSD, another permitting program designed to 
ensure maintenance of the NAAQS in attainment 
areas. . . . The NSR program would not be 
implemented as approved, as NSR programs are 
only required in nonattainment areas.’’) 

42 This showing may be submitted to the EPA at 
the same time as the maintenance plan, and may 
be approved by the EPA in a single action. Subject 
to this process, anti-backsliding requirements 
contained in the SIP could be shifted to the 
contingency measures portion of a CAA section 
175A maintenance plan or, in limited 
circumstances (such as nonattainment NSR), 
removed from the SIP. 

43 An air agency seeking to remove NNSR 
provisions associated with a revoked NAAQS from 
the active portion of the SIP must demonstrate 
consistency with CAA sections 110(l) and 193. 

44 The EPA initially issued the Clean Data Policy 
in 1995, ‘‘Reasonable Further Progress, Attainment 
Demonstration, and Related Requirements for 
Ozone Nonattainment Areas Meeting the Ozone 
National Ambient Air Quality Standard.’’ 
Memorandum from John S. Seitz, Director, Office of 
Air Quality Planning and Standards, May 10, 1995. 
For purposes of the 1997 ozone NAAQS, we 
codified that policy at 40 CFR 51.918. This codified 
policy was upheld by the D.C. Circuit in NRDC v. 
EPA, 571 F.3d 1245 (D.C. 2009). 

measures portion of the SIP (80 FR 
12304; March 6, 2015). 

The first of the proposed procedures 
is formal redesignation of the area to 
attainment for the 2015 ozone NAAQS. 
For areas subject to anti-backsliding 
requirements for the revoked 1997 or 
2008 standards, approval of a request for 
redesignation to attainment for the 2015 
ozone NAAQS would signify that the air 
agency has satisfied its obligations to 
adopt anti-backsliding requirements for 
the revoked 1997 or 2008 standards. 
Once the area is redesignated, the 
requirement(s) for NNSR for the 2015 
ozone NAAQS and for any prior ozone 
NAAQS cease to apply, and the air 
agency may begin implementing the 
PSD program requirements. 
Nonattainment NSR requirements may 
be removed from the SIP, or may be 
retained as a maintenance plan 
contingency measure.40 This procedure 
is consistent with the EPA’s 
longstanding interpretation of NNSR 
requirements for areas that are 
redesignated to attainment.41 It is 
important to note that lifting the 
applicability of NNSR SIP provisions in 
an area does not relieve sources in the 
area of their obligations under 
previously established permit 
conditions. 

Redesignation to attainment would 
also terminate any obligations to 
implement CAA section 185 fee 
programs in a Severe or Extreme area for 
the 2015 or revoked 1997 or 2008 ozone 
NAAQS pursuant to the express terms 
of CAA section 185. All of the 
remaining anti-backsliding measures 
that have been approved into the SIP 
must continue to be implemented 
unless or until the air agency can show 
that such implementation is not 
necessary for maintenance, consistent 
with CAA sections 110(l) and 193 if 
applicable.42 

The second of the proposed 
procedures for satisfying the anti- 
backsliding requirements associated 
with a specific revoked standard is 
referred to as a ‘‘redesignation 
substitute.’’ This redesignation 
substitute showing would serve as a 
successor to redesignation to 
attainment, for which the area would 
have been eligible were it not for 
revocation. The showing is based on the 
CAA’s criteria for redesignation to 
attainment (CAA section 107(d)(3)(E)), 
but differs in some important respects. 
This procedure does not require air 
agencies to go through formal SIP 
submission procedures to submit a 
request for approval of a redesignation 
substitute because the action is not a 
redesignation under CAA section 
107(d)(3)(E). States would have to 
demonstrate that the area has attained 
the relevant revoked standard and met 
all of the requirements for redesignation 
for that standard. An area would then 
no longer be subject to any remaining 
applicable anti-backsliding 
requirements associated with the 
specific revoked NAAQS, including the 
major source thresholds and offset ratios 
associated with the area’s classification 
under those standards.43 The remaining 
NSR requirements would be determined 
by the highest remaining classification 
to which the area is subject, whether for 
the 2015 ozone NAAQS or another 
revoked NAAQS for which the EPA had 
not approved a redesignation substitute 
showing. 

6. Application of the EPA’s 
Determination of Attainment Regulation 
(‘‘Clean Data Policy’’) for Purposes of 
the Anti-Backsliding Requirements 

The EPA is proposing to retain its 
current approach to implementing the 
Clean Data Policy, under which a 
determination of attainment suspends 
the obligation to submit certain 
attainment-related planning 
requirements for the associated NAAQS 
for an area as long as the area continues 
to attain those standards.44 This 
approach is codified at 40 CFR 51.1118 
for the 2008 ozone NAAQS, and we are 
proposing to retain the same approach 

for the 2015 ozone NAAQS at 40 CFR 
51.1318, without revision. 

The planning elements that would be 
suspended under 40 CFR 51.1318 are 
the same as those suspended under 
existing 40 CFR 51.1118: RFP 
requirements, attainment 
demonstrations, RACM, contingency 
measures and other state planning 
requirements related to attainment of 
the relevant standards. For a Severe or 
Extreme area, a CAA section 185 fee 
program is expressly linked by the 
statute itself to an attainment plan. 
Therefore, suspension of the obligation 
to submit the attainment plan also 
necessarily suspends the obligation to 
submit the fee program which is part of 
the attainment plan (provided that the 
EPA has not already determined that the 
area failed to attain by its attainment 
deadline and, thus, triggered the 
obligation to implement a fee program). 
The EPA notes that a determination of 
attainment would not, however, 
suspend obligations to submit non- 
planning requirements such as NNSR, 
subpart 2 RACT or emission inventories 
under CAA section 182(a)(1). 

Under this proposed approach, the 
EPA’s long-standing Clean Data Policy, 
which has been upheld by the D.C. 
Circuit and all other courts that have 
considered it, would remain embodied 
in a regulation applicable for the 
purpose of all existing and prior ozone 
NAAQS. We believe that this approach 
makes the most sense for implementing 
the 2015 ozone NAAQS. 

7. Relationship Between 
Implementation of the 2015 Ozone 
NAAQS and the CAA Title V Permits 
Program 

The EPA is proposing to retain its 
current approach for implementing the 
title V permit program for sources in 
areas designated nonattainment for the 
current ozone NAAQS and subject to 
anti-backsliding requirements for a prior 
ozone NAAQS. The final 2008 Ozone 
NAAQS SIP Requirements Rule adopted 
an approach under which, following 
revocation of the prior (1997) ozone 
NAAQS, major source thresholds for 
title V would be the same as the major 
source thresholds applicable for 
purposes of other requirements such as 
RACT and NNSR (80 FR 12307; March 
6, 2015). We are proposing to retain this 
approach for purposes of implementing 
the 2015 ozone NAAQS, without 
revision. 

Under this proposed approach, 
following revocation of the 2008 ozone 
NAAQS, major source thresholds for 
title V would be the same as the major 
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45 One of the ways a source can become subject 
to title V is as a ‘‘major source.’’ See CAA section 
502(a); 40 CFR 70.3; 71.3. Furthermore, the 
definition of ‘‘major source’’ for purposes of title V 
includes, but is not limited to, a ‘‘major stationary 
source as defined . . . in part D’’ of title I. (The EPA 
notes that sources can become subject to title V 
permitting for other reasons, and nothing in this 
discussion is intended to suggest that changes in an 
area’s ozone classification would affect those other 
provisions of title V. Accordingly, sources subject 
to title V under other provisions would remain 
subject to title V for those independent reasons.) 
See CAA section 501(2)(B) and 502(a); 40 CFR 70.2; 
71.2. Thus, changes in an area’s ozone classification 
(e.g., from ‘‘Serious’’ to ‘‘Severe’’) by changing the 
emissions threshold for being deemed a major 
source (e.g., from 100 tpy to 50 tpy of a relevant 
pollutant) can result in changes in title V 
applicability for a source. 

46 It should be noted that, pursuant to CAA 
section 503(a), a source is subject to a permit 
program on the later of the date that it becomes a 
major source and the effective date of a permit 
program applicable to the source. Thus, if a 
permitting authority with an approved title V 
program lacks any authority to permit certain 
sources that are major sources subject to title V as 
a result of ozone precursor emissions and an area 
classification for ozone that has a major source 
threshold lower than 100 tpy (e.g., ‘‘Serious’’), then 
there is no title V permit program ‘‘applicable to the 
source’’ and those sources have no obligation to 
apply for a title V permit until after such time as 
a permit program becomes applicable to them. The 
EPA works with states to ensure that all approved 
title V programs are adequate under the CAA. 

47 See 81 CFR 58063–64 (August 24, 2016). 
48 CAA sections 182(g)(2) and 189(c)(2) share the 

same basic milestone demonstration submittal 
requirements, i.e., not later than 90 days after the 
date on which an applicable milestone occurs, each 
State in which all or part of such area is located 
shall submit to the Administrator a demonstration 
that the milestone has been met. A demonstration 
shall be submitted in such form and manner, and 
shall contain such information and analysis, as the 
Administrator shall require. For PM2.5, the statute 
further qualifies that the submittal also demonstrate 
that all measures in the SIP have been 
implemented. 

source 45 thresholds applicable for 
purposes of other requirements, such as 
RACT and NNSR. Specifically, the 
major source threshold associated with 
the more stringent of the area’s 
classification for the 2015, 2008, 1997 
and/or 1-hour ozone NAAQS will be the 
applicable threshold for title V 
purposes, to the extent that anti- 
backsliding requirements for the 2008, 
1997 and/or 1-hour ozone NAAQS 
apply in the area.46 The final 2008 
Ozone NAAQS SIP Requirements Rule 
amended the definitions of ‘‘major 
source’’ in 40 CFR 70.2 and 71.2 as 
related to application of title V 
thresholds, and we propose to retain 
these definitions for purposes of the 
2015 ozone NAAQS. 

As background, the EPA notes that, 
under CAA section 502, sources are 
required to operate in accordance with 
the terms of a title V permit if, among 
other things, the source is a major 
source or the source is required to have 
a permit under part D of title I. Thus, 
even if a source is not a major source for 
purposes of title V, it is still required to 
obtain a title V permit under part D of 
title I. We believe that maintaining 
consistency between the NNSR and title 
V thresholds promotes compliance with 
CAA requirements by providing a 
simpler permitting regime, ensuring that 
sources subject to major source NNSR 
understand they are also subject to title 
V, and enabling permitting authorities 

to identify sources that are potentially 
subject to major source NNSR. 

C. Requirements for RFP: Milestone 
Compliance Demonstrations (MCD) 

1. Background and Summary of 
Proposal 

The EPA is proposing to revise its 
existing RFP provisions for purposes of 
the 2015 ozone NAAQS to address 
MCDs required under CAA section 
182(g) for ozone nonattainment areas 
classified Serious or higher. The 
existing regulatory provisions 
characterize the emissions reductions 
and time intervals that constitute RFP 
milestones, but do not explicitly address 
the requirements for demonstrating 
compliance with these milestones. The 
following sections discuss the 
challenges of MCD implementation for 
ozone, and a proposed approach that 
would satisfy CAA requirements 
consistent with milestone 
demonstrations for other regulated 
pollutants. 

2. CAA Requirements for Ozone 
Milestone Compliance Demonstrations 

CAA section 182(g)(1) requires that 
states demonstrate whether 
nonattainment areas classified Serious, 
Severe, or Extreme have achieved 
incremental emission reductions needed 
to ensure attainment of the NAAQS (i.e., 
RFP) by the applicable attainment date 
at set time intervals (i.e., milestones). 
The statute establishes an initial 
milestone date of 6 years after 
November 15, 1990, and at intervals of 
3 years thereafter. These milestones are 
mirrored in the general RFP 
demonstration requirements of CAA 
sections 182(c)(2)(B) for Serious areas, 
182(d) for Severe areas, and 182(e) for 
Extreme areas. As discussed in Section 
III.G of this preamble, we propose to 
retain the existing general RFP 
requirements for purposes of the 2015 
ozone standards. 

As noted previously, the existing 
ozone implementation regulations do 
not explicitly address the MCDs 
required under the CAA. Specifically, 
CAA section 182(g)(2) requires that 
states submit to the Administrator a 
demonstration that an RFP milestone 
has been met, not later than 90 days 
after the date on which the applicable 
milestone occurs. For purposes of CAA 
section 182(g), the statute refers to the 
required emissions reduction for the 
time interval as the applicable 
milestone. Section 182(g)(2) of the CAA 
states that the form, manner of 
submittal, and contents of the required 
compliance demonstration shall be set 
by the Administrator, by rule. 

CAA sections 182(g)(3) and (g)(5) 
establish measures a state shall elect to 
implement if the state fails to submit an 
MCD by the due date or the EPA 
determines that a milestone was not 
met. For Serious and Severe areas, an air 
agency shall elect within 90 days of the 
failure or determination to: (1) Have the 
area reclassified to the next higher 
classification; (2) implement additional 
measures to meet the next milestone per 
the applicable contingency plan; or (3) 
adopt an economic incentive program as 
described in CAA section 182(g)(4). For 
an Extreme area, an air agency shall 
within 9 months of the failure or 
determination submit a SIP revision to 
implement a CAA section 182(g)(4) 
economic incentive program. 

3. Proposed Approach for Ozone 
Milestone Compliance Demonstrations 

The EPA is proposing that an air 
agency will have the option to 
demonstrate milestone compliance in 
terms of either: (1) Compliance with 
control measures requirements in an 
RFP plan that complies with the 
requirements of the CAA (e.g., percent 
implementation), or (2) actual emissions 
reductions, as demonstrated with 
periodic emissions inventory data 
required under CAA section 
182(a)(3)(A). In considering the form 
and content of an ozone MCD submittal, 
the EPA referenced the parallel statutory 
requirements for PM2.5, which are also 
addressed in the final implementing 
regulations for the PM2.5 NAAQS.47 
Similar to ozone requirements, CAA 
section 189(c)(1) establishes a 3-year 
cycle for PM2.5 milestones, but differs 
from ozone in how a milestone may be 
expressed. For PM2.5, the statute 
requires quantitative milestones that 
demonstrate RFP, whereas for ozone the 
milestone is expressed as the actual 
emissions reduction increment that 
demonstrates progress toward 
attainment. For both pollutants, the 
CAA provides Administrator discretion 
in setting the form and content of the 
milestone demonstration submittal.48 

The final implementing regulations 
for the PM2.5 NAAQS require that the 
quantitative milestones be constructed 
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49 In the Addendum to the General Preamble, the 
EPA suggested (for implementation of the PM10 
NAAQS) possible metrics that ‘‘support and 
demonstrate how the overall quantitative 
milestones identified for an area may be met,’’ such 
as percent implementation of control strategies, 
percent compliance with implemented control 
measures, and adherence to a compliance schedule. 
This list was not exclusive or exhaustive but 
reflected the EPA’s view that the purpose of the 
quantitative milestone requirement is to provide an 
objective way to determine whether the area is 
making the necessary progress towards attainment 
by the applicable attainment date (59 FR 42016; 
August 16, 1994). 

50 Triennial emissions reporting periods are set by 
regulation in the Air Emissions Reporting 
Requirements at 40 CFR part 51, subpart A. The 
most recent and upcoming reporting years are 2014, 

2017, 2020, 2023 and 2026, where the reports are 
due to the EPA by December 31 of the calendar year 
that follows the reporting year. The EPA’s 
implementing regulations for the ozone NAAQS 
provide that states may use the most recent 
triennial report period emissions inventory to 
satisfy the nonattainment area reporting 
requirements of CAA section 182(a)(3)(A). See 40 
CFR 51.1115(b). 

51 For purposes of this preamble discussion, 
‘‘reclassification’’ is assumed to encompass 
nonattainment areas being reclassified, attainment 
areas being redesignated as nonattainment and 
assigned an initial Moderate-or-higher 
classification, and new OTR assignments. Similarly, 
‘‘RACT SIP revision’’ is assumed to encompass 
initial RACT SIPs triggered by an initial area 
classification of—or reclassification to—Moderate 
or higher. 

such that they can be tracked, quantified 
and/or measured adequately in order for 
an air agency to meet its milestone 
reporting obligations, which come due 
90 days after a given milestone date. For 
PM2.5, the EPA interprets CAA section 
189(c) to allow air agencies to identify 
milestones that are suitable for the 
specific facts and circumstances of the 
attainment plan for a particular area, so 
long as they provide an objective means 
to measure RFP.49 

We are proposing a similar approach 
for MCDs for the 2015 ozone NAAQS. 
We believe it would be sufficient for 
purposes of CAA section 182(g)(2) for an 
air agency to demonstrate milestone 
compliance in terms of compliance with 
control measures requirements in the 
approved RFP plan (e.g., percent 
implementation). The EPA would 
review each RFP plan submission on a 
case-by-case basis to determine whether 
the milestones contained in the plan are 
specific enough to provide an objective 
means for evaluating the area’s progress 
toward attainment, consistent with the 
statutory requirements of CAA section 
182(g). 

This proposed measure provides a 
reasonable and feasible means to 
implement the demonstration 
requirement in CAA section 182(g)(2) 
because it is grounded in SIP provisions 
that correlate control measures and 
resulting emissions reductions. 
Conversely, the EPA believes it would 
not typically be feasible for air agencies 
to demonstrate compliance with 
milestones based on an assessment of 
actual emissions data because such data 
are not typically expected to be timely 
available. Compiling and analyzing 
area-wide emissions data can be a 
resource intensive and time consuming 
process that the EPA expects takes many 
months after the end of an emissions 
reporting year. In fact, the EPA’s 
triennial emissions reporting rules 
provide no less than 12 months for 
states to report annual emissions after 
the end of the calendar year.50 This 

timing and resource concern is expected 
to be even greater in a case where the 
MCD year and triennial emissions 
reporting year are not aligned, such that 
the 90-day MCD submittal timeframe 
would end well before emissions data 
from that reporting process become 
available. For example, for an area with 
an RFP baseline year of 2016, the first 
MCD year would be 2022 (6 years after 
RFP baseline year). In this example, the 
most recent emissions reporting year 
would be 2020, and the following 
emissions reporting cycle would not 
end until 2023. This asynchronous 
timing would continue through 
subsequent 3-year MCD cycles after the 
initial (6-year) MCD submission. Our 
proposed optional approach would 
allow an air agency to uncouple MCD 
submissions from the triennial cycle for 
periodic emissions inventories, to 
facilitate compliance with the 90-day 
MCD submittal timeframe under CAA 
section 182(g)(2), while preserving the 
option to rely on periodic emissions 
inventory data where the appropriate 
data are obtainable within the 90-day 
MCD submittal timeframe. 

We invite comment on this proposed 
approach for MCDs, including potential 
alternatives to reporting actual 
emissions data as measures for 
demonstrating RFP that air agencies can 
reasonably assess and report within 90 
days of each milestone. 

D. Requirements for RACT: Deadlines 
for Submittal and Implementation of 
RACT SIP Revisions 

1. Background and Summary of 
Proposal 

The EPA is proposing to retain its 
existing general RACT provisions (see 
Section III.H of this preamble), and to 
add new RACT SIP revision submission 
and implementation deadlines for 
specific kinds of triggering events that 
occur after initial area designations 
under a revised ozone NAAQS. The 
existing RACT provisions address 
submission and implementation 
deadlines for areas (including portions 
of a state located in an OTR) subject to 
initial designation and existing RACT 
requirements, including measures 
described in existing CTGs. However, 
existing RACT provisions do not 
contemplate some RACT SIP revision 
submittal and implementation deadlines 

triggered by events occurring after 
initial area designations, including area 
reclassifications and the issuance of 
new CTGs. The following sections 
address the proposed new RACT 
submittal and implementation deadlines 
for these post-designation scenarios. 

2. RACT SIP Revision Submittal and 
Implementation Deadlines for Newly- 
Reclassified Areas 

CAA section 182(b)(2) establishes that 
a state shall submit a revision to a SIP 
to provide for implementation of RACT 
by 2 years after November 15, 1990, and 
provide for RACT implementation as 
expeditiously as practicable, but no later 
than May 31, 1995 (approximately 54 
months total). For purposes of the 2008 
ozone NAAQS, the EPA interpreted this 
CAA timeframe to require submittal of 
RACT SIP revision no later than 24 
months after the effective date of initial 
area designations, and implementation 
of the RACT SIP revisions no later than 
January 1 of the fifth year after the 
effective date of initial designations. We 
did not, however, establish regulatory 
schedules for submission and 
implementation of RACT SIP revisions 
for areas reclassified after initial area 
designations under an ozone NAAQS.51 
This includes mandatory 
reclassification to a higher classification 
upon failure to attain (pursuant to CAA 
section 181(b)(2)), or voluntary 
reclassification to a higher classification 
upon an air agency’s request (pursuant 
to CAA section 181(b)(3)). 

To address these reclassification 
scenarios, we are proposing default 
submission and implementation 
deadlines for resulting SIP revisions. 
The EPA is proposing that, following a 
reclassification action, RACT SIP 
revisions be submitted no later than 24 
months after the effective date of 
reclassification, or the deadline 
established by the Administrator in the 
action reclassifying an area. We are 
proposing that the RACT SIP revisions 
be implemented as expeditiously as 
practicable, but no later than the start of 
the ozone season attainment year 
associated with the area’s new 
attainment deadline, or January 1 of the 
third year after the associated SIP 
revision submittal deadline, whichever 
is earlier. We are also proposing that the 
Administrator would retain existing 
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authority to establish a different 
implementation deadline in the action 
reclassifying an area. For example, for 
an area initially classified in 2017 as 
Marginal that is reclassified in 2021 as 
Moderate, the Administrator could 
require that a RACT SIP revision be 
submitted no later than 1 year after the 
final reclassification action (i.e., 2022). 
In this case, the RACT SIP revision must 
then be implemented no later than the 
start of the ozone season attainment year 
(i.e., 2023), unless a different 
implementation deadline were 
established in the reclassification 
action. This proposed approach would 
apply to nonattainment area 
reclassifications and any portion of a 
state newly included in an OTR. 

For the timeline for implementing 
RACT SIP revisions triggered by area 
reclassifications that occur after initial 
area designations, we propose to 
establish a deadline relative to the 
submittal due date for associated RACT 
SIP revisions. The CAA authorizes the 
Administrator to adjust applicable SIP 
submission deadlines as necessary or 
appropriate to assure consistency among 
required submissions. Regarding 
mandatory reclassifications pursuant to 
CAA section 181(b)(2), CAA section 
182(i) allows the Administrator to adjust 
applicable deadlines (excluding 
attainment dates), including those for 
SIP submittals. For voluntary 
reclassifications, CAA section 181(b)(3) 
does not establish a precise timeframe 
for submitting an attainment plan. 
Current practice is that we establish SIP 
revision submittal deadlines through the 
action granting an air agency’s request 
for voluntary area reclassification. 
Depending on the timing of the 
reclassification action, the resulting SIP 
revision submittal deadline might allow 
adequate lead time for RACT 
implementation, or impinge on the 
applicable attainment year (i.e., the 
ozone season immediately preceding a 
nonattainment area’s maximum 
attainment date). In the latter case, 
timely RACT implementation may be 
difficult or infeasible, with an 
implementation deadline potentially 
approaching or exceeding the 
reclassified area’s new maximum 
attainment date. We still believe it is 
important to provide a generic 
implementation deadline, in addition to 
retaining Administrator discretion in 
setting a specific implementation 
deadline where appropriate. 

We are proposing a generic RACT SIP 
implementation deadline of no later 
than January 1 of the third year after the 
associated SIP revision submittal 
deadline. This generic implementation 
deadline would apply where the 

Administrator elects to not establish a 
specific alternate implementation 
deadline in an area reclassification 
action. The proposed interval between 
the RACT SIP revision submittal 
deadline and the implementation 
deadline was developed by drawing a 
parallel to the construct of the overall 
RACT SIP revision submittal and 
implementation timeframe articulated 
in section 182(b)(2) of the CAA. In the 
statute, SIP revisions for sources of 
VOCs were required by 2 years after 
November 15, 1990, and were required 
to provide for RACT implementation as 
expeditiously as practicable, but no later 
than the start of the ozone season that 
is the third year after the SIP revision 
deadline (i.e., May 31, 1995, 
approximately 54 months total). 

We invite comment on the proposed 
submission and implementation 
deadlines for SIP revisions resulting 
from reclassification actions. 

3. RACT SIP Revision Submittal and 
Implementation Deadlines Associated 
With New Control Techniques 
Guidelines 

The CAA is silent regarding the 
schedule for implementation of RACT 
SIP revisions triggered by new CTGs. 
When new CTGs are issued, these RACT 
SIP revisions would be applicable to 
areas classified Moderate or higher, and 
any portion of a state located in an OTR. 
For CTGs in effect at the time of initial 
designations for a revised NAAQS, the 
EPA has interpreted the CAA provisions 
to require implementation of related 
RACT SIP revisions as expeditiously as 
practicable, but no later than January 1 
of the fifth year after the effective date 
of initial designations for the revised 
NAAQS (80 FR 12279; March 6, 2015). 
For new CTGs issued after initial area 
designations, we considered several 
approaches for establishing deadlines 
for submitting and implementing RACT 
SIP revisions. 

Under the first approach, we are 
proposing a RACT SIP submission 
deadline of no later than 24 months 
after the effective date of the action 
issuing the CTG, or the deadline 
established by the Administrator in the 
action issuing the CTG. We are 
proposing that the RACT SIP revisions 
be implemented no later than January 1 
of the third year after the associated SIP 
revision submittal deadline. This 
deadline is based on the same rationale 
and approach used for our proposed 
generic implementation deadline for 
RACT SIP revisions triggered by 
reclassification actions, discussed in the 
preceding section. We are requesting 
comment on the appropriate 
implementation deadline, and propose 

that it should in no case exceed January 
1 of the third year after the SIP revision 
submittal deadline. 

Under the second approach, we 
would also articulate in the general 
RACT provisions the Administrator’s 
authority to establish an alternate to the 
generic deadline for implementing 
RACT SIP revisions in the action issuing 
a new CTG. Under this option, setting 
a RACT SIP revision implementation 
deadline in a CTG action would allow 
the Administrator to tailor the 
implementation timeframe to the 
particular technical considerations and 
attainment objectives associated with 
the sources subject to the CTG. 

We are proposing this second 
combined approach that would 
establish a generic RACT 
implementation deadline for SIP 
revisions resulting from new CTGs, 
while also articulating the 
Administrator’s authority to set a 
different implementation deadline in 
the action issuing a new CTG. This 
proposed approach would apply to 
covered sources nonattainment areas 
and portions of a state located in an 
OTR subject to new RACT SIP 
obligations. Under this proposed 
approach, RACT SIP revisions must be 
submitted no later than 24 months after 
the effective date of reclassification, or 
the deadline established by the 
Administrator in the action issuing a 
new CTG. We are proposing that RACT 
SIP revisions be implemented as 
expeditiously as practicable, but no later 
than January 1 of the third year after the 
associated SIP revision submittal 
deadline. This generic implementation 
deadline would apply where the 
Administrator elects to not establish a 
specific RACT implementation deadline 
for an individual new CTG. Note that 
the CAA already requires that RACT SIP 
revisions triggered by a new CTG must 
be submitted within the period 
specified by the Administrator in the 
action issuing the new CTG. We invite 
comment on the proposed submission 
and implementation deadlines for SIP 
revisions resulting from new CTGs. 

As discussed in Section III.H of this 
preamble, the EPA is proposing to 
otherwise adopt all existing RACT 
requirements for purposes of the 2015 
ozone NAAQS, based on the current 
rationale and approach articulated in 
the final 2008 Ozone NAAQS SIP 
Requirements Rule. 
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52 See the Phase 2 final rule to implement the 8- 
hour ozone NAAQS (70 FR 71623; November 29, 
2005) and the final rule to implement the PM2.5 
NAAQS (81 FR 58035; August 24, 2016). 

53 The term interprecursor trading (IPT) is being 
used in this preamble to describe the EPA’s policy 
supporting the use of emissions reductions of 
precursors of a pollutant (NOX and VOC for ozone) 
to be used interchangeably as emissions offsets 
under the NNSR program. The EPA recognizes that 
other terms, including interpollutant trading, 
interpollutant offsetting, and interprecursor offset 
substitution, have also been used in the past. The 
EPA intends to use ‘‘IPT’’ moving forward to 
promote consistency in this preamble. 

54 Earthjustice filed the petition on behalf of 
Sierra Club, Conservation Law Foundation, 
Downwinders at Risk and the Physicians for Social 
Responsibility—Los Angeles. 

55 The EPA’s prior guidance concerning the use 
of IPT to satisfy the NNSR requirements for 
emissions offsets was contained in a 2001 EPA 
document titled ‘‘Improving Air Quality with 
Economic Incentive Programs’’ (January 2001). The 
EPA’s policy on IPT for ozone, when finalized 
through this rulemaking, will supersede the 
information contained in that earlier document 
specifically with respect to IPT. 

E. Requirements for RACM: 
Consideration of Sources of Intrastate 
Transport of Pollution 

1. Background and Summary of 
Proposal 

The EPA is proposing to retain its 
existing general RACM provisions (see 
Section III.H of this preamble), and to 
clarify in the rule that, in addition to 
sources located in an ozone 
nonattainment area, air agencies must 
also consider the impacts of emissions 
from sources outside an ozone 
nonattainment area (but within a state’s 
boundaries), and must require other 
measures for emissions reductions from 
these intrastate sources if needed to 
attain the ozone NAAQS by the 
applicable attainment date. This 
proposed rule provision is consistent 
with SIP elements required under the 
CAA, as well as existing EPA policy 
articulated in previous NAAQS 
implementation rulemakings. 

2. Applicability of CAA Requirements 
and Existing EPA Policy 

CAA section 172(c)(6) requires that 
SIP provisions include enforceable 
emission limitations and other control 
measures, means or techniques as may 
be necessary to attain a standard by the 
applicable attainment date. The EPA 
interprets this provision to include 
‘‘additional reasonable measures,’’ 
which are those measures and 
technologies that can be applied to any 
emission source within an air agency’s 
jurisdiction, including those outside of 
a nonattainment area. Upwind sources 
within a state may have a significant 
impact on air quality in a nonattainment 
area, and failure to consider and require, 
as appropriate, reasonable control 
measures for these sources may 
preclude the expeditious attainment of 
a NAAQS in the area. Though not 
directly a part of RACM, the EPA has 
addressed this ‘‘other control measures’’ 
provision in the preamble discussions 
for previous NAAQS implementation 
rulemakings,52 and proposes to codify 
this interpretation in the ozone 
implementation rules. 

3. Proposed Requirement for RACM, 
Other Control Measures and Sources of 
Intrastate Transport of Pollution 

The EPA is proposing that, for each 
nonattainment area required to submit 
an attainment demonstration (see 
Section III.F of this preamble), an air 
agency shall submit with the attainment 
demonstration a SIP revision 

demonstrating that it has adopted all 
RACM necessary to demonstrate 
attainment as expeditiously as 
practicable and to meet any RFP 
requirements. This SIP revision shall 
include, as applicable, other control 
measures on sources of emissions of 
ozone precursors located outside the 
nonattainment area or portion thereof, 
located within the state if doing so is 
necessary to provide for attainment of 
the applicable ozone NAAQS within the 
area by the applicable attainment date. 

We invite comment on the proposed 
inclusion of this SIP revision 
requirement for RACM and other 
control measures in the ozone 
implementation rule provisions. As 
discussed in Section III.H of this 
preamble, the EPA is proposing to 
otherwise adopt all existing RACM 
requirements for purposes of the 2015 
ozone NAAQS, based on the current 
rationale and approach articulated in 
the final 2008 Ozone NAAQS SIP 
Requirements Rule. 

F. Nonattainment NSR Offset 
Requirement: Interprecursor Trading for 
Ozone Offsets 

1. Background 
In 2015, the EPA took final action in 

the 2008 ozone SRR to amend the 
regulatory text in 40 CFR 51.165 and 
part 51 Appendix S to allow air agencies 
to permit IPT for ozone as part of their 
NNSR programs.53 See existing 40 CFR 
51.165(a)(11)(i) and part 51 Appendix S 
section IV.G.5(i). These ozone IPT 
provisions allow any new or modified 
major stationary source locating in an 
ozone nonattainment area to satisfy the 
NNSR emissions offset requirements for 
ozone with emissions reductions of 
VOC or NOX interchangeably. 

On May 5, 2015, a coalition of 
environmental and health advocate 
groups 54 filed an administrative 
petition for reconsideration raising two 
specific challenges to the EPA’s codified 
IPT policy. Petitioners alleged that the 
EPA unlawfully failed to provide for 
adequate public comment on the ozone 
IPT provisions that we finalized and, in 
addition, that the CAA specifically 

prohibits ozone IPT in the NNSR 
context. The EPA granted the petition 
for reconsideration on November 5, 
2015, in order to allow for public 
comment on those provisions. 

This action, in response to the 
petition for reconsideration, proposes 
and requests comment on ozone IPT 
provisions for the NNSR offset 
requirement, as described in Sections 
IV.F.2 and 4 of this preamble. Under 
these provisions, IPT cannot be used to 
meet the NNSR offset requirement 
unless the precursor substitution is 
technically supported. For air agencies 
implementing an EPA-approved NNSR 
program, these provisions must be 
approved in the air agency’s plan 
addressing NNSR requirements for 
ozone. In addition, as explained in 
Section IV.F.5 of this preamble, the EPA 
is including a Technical Guidance 
Document (TGD) (in the Docket to this 
rulemaking) to assist air agencies and 
major stationary sources of ozone in the 
development of ozone IPT ratios 
tailored to particular ozone 
nonattainment areas. The EPA also 
requests comment on the process and 
framework described in this TGD to 
establish IPT ratios. 

2. Proposed IPT Provisions for Ozone 
Offsets 

The EPA proposes to reaffirm its 
longstanding policy that air agencies 
may allow major stationary sources to 
use ozone IPT to satisfy the NNSR offset 
requirements in ozone nonattainment 
areas. In addition, the EPA is proposing 
criteria for developing and 
implementing ozone IPT programs that 
will be applicable in particular ozone 
nonattainment areas. The proposed 
ozone IPT provisions would replace the 
existing provisions contained in the 
NNSR regulations at 40 CFR 51.165 and 
Appendix S. In addition, the EPA 
proposes that these ozone IPT 
provisions would supersede any 
previous ozone IPT policy articulated in 
EPA guidance.55 

In proposing new ozone IPT 
provisions, it is important to note that 
the EPA is not proposing to change or 
seek comment on any existing or 
traditional NNSR emissions offsets 
requirements contained in the NNSR 
regulations at 40 CFR 51.165 and part 51 
Appendix S. Existing NNSR emissions 
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56 The IPT ratio is separate and distinct from the 
statutory ratios contained in the CAA and 
associated with area classifications for ozone 
nonattainment areas. Both ratios must be applied in 
determining the appropriate emissions offset that 
must be applied for a particular offset transaction. 

57 For a discussion of proposed options for air 
agencies to implement their ozone IPT provision, 
see Section IV.F.4 of this preamble. 

58 See CAA Section 182(b)(1)(a)(1)(i), the final 
2008 ozone SRR (80 FR 12269, March 6, 2015) and 
section III.G of this preamble. 

59 The EPA notes that this proposal concerns only 
IPT for ozone. Accordingly, this action does not 
affect the existing requirements concerning PM2.5 
IPT. 

60 See 73 FR 28321, 28340 and 28347 (May 16, 
2008). 

offset requirements are based largely on 
Part D of title I of the CAA’s 
nonattainment requirements. These 
existing requirements include the 
statutory offset ratios applicable in 
specific ozone nonattainment areas 
(based on an area’s classification for 
ozone), geographic restrictions as to 
where creditable emissions reductions 
may be obtained, and other criteria 
concerning the creditability of 
emissions reductions to be used as 
offsets. 

A key component of an ozone IPT 
program for any ozone nonattainment 
area is an IPT ratio.56 An IPT ratio is 
intended to ensure that the substitution 
of one ozone precursor for another in an 
offset transaction, substantiated by 
modeling or other technical 
demonstration, provides an equivalent 
or greater air quality benefit for ozone 
concentrations in the ozone 
nonattainment area. The EPA is 
proposing that air agencies submit to the 
EPA as part of a plan that must be 
approved by the Administrator: (1) 
Their ozone IPT provisions, including 
the default IPT ratio(s) where 
applicable; (2) a description of the air 
quality model(s) that have been used to 
develop any default ratio(s); and (3) an 
accompanying modeling demonstration 
that such ratio(s) provide an equivalent 
or greater air quality benefit for ozone 
concentrations in the ozone 
nonattainment area. The EPA 
recommends that each air agency 
implementing an ozone IPT program 
consult with the appropriate EPA 
Regional office as the air agency 
develops a modeling protocol to 
establish IPT ratios for a particular 
nonattainment area. The EPA seeks 
comment on the proposed contents of 
the plan submission and the approach 
for establishing area-specific default IPT 
ratios. 

The EPA proposes to provide 
flexibility for air agencies to incorporate 
IPT ratios into their IPT programs for 
ozone nonattainment areas.57 As stated 
in the 2008 PM2.5 NSR rulemaking, the 
EPA believes the flexibility provided by 
this policy allows air agencies and 
sources to take into account the role that 
ozone precursors play in the formation 
of ground-level ozone in specific ozone 
nonattainment areas due to the specific 
terrain, local and regional source 

emissions mixture, and meteorological 
conditions that exist in each area, and 
to select the most cost-effective manner 
to obtain the offsets necessary to ensure 
that air quality improves. This 
flexibility will also be beneficial where 
offsets for one particular precursor are 
scarce in a particular area. The goal of 
the CAA is to have air quality that is 
healthy, i.e., meeting the NAAQS, and 
there is a strong principle in the CAA 
that air agencies have discretion to 
choose from a range of options in 
designing plans to meet that goal, which 
may include the choice to use the most 
cost-effective measures to get there. 

When the EPA published its NNSR 
implementation rules for PM2.5 in 2008, 
we indicated that, while the new 
implementation rules allowed for air 
agencies to adopt EPA-approved IPT 
programs to satisfy the NNSR offset 
requirements for PM2.5, such trading for 
netting purposes was disallowed. See 73 
FR 28340 (May 16, 2008). Consistent 
with that policy, the EPA intends that 
IPT not be allowed for purposes of 
netting under the NNSR program. 

Use of ozone IPT is not permissible 
where an air agency chooses to include 
emissions offsets from NNSR air 
permitting in their initial 15 percent 
RFP (ROP) plan for those Moderate or 
higher ozone nonattainment areas that 
are satisfying this ROP requirement for 
the first time under CAA section 
182(b)(1)(A)(i). The EPA believes that 
this restriction on the use of IPT is 
necessitated by the CAA, which 
provides that this initial RFP (ROP) plan 
requirement must be satisfied 
exclusively by reductions in VOC 
emissions.58 We seek comment on this 
restriction on ozone IPT. 

3. Authority To Establish Ozone NNSR 
IPT 

The EPA previously authorized IPT to 
satisfy the NNSR offset requirement for 
PM2.5

59 in its NNSR regulations 
pursuant to the CAA. The EPA 
continues to believe that the CAA 
accommodates the use of technically 
supported IPT to satisfy the NNSR offset 
requirement.60 Section 173(c)(1) of the 
CAA states that the NNSR offset 
requirement shall ‘‘assure that the total 
tonnage of increased emissions of the air 
pollutant from the new or modified 
source shall be offset by an equal or 

greater reduction, as applicable, in the 
actual emissions of such air pollutant 
from the same or other sources in the 
area.’’ Section 302(g) of the CAA defines 
‘‘air pollutant’’ to include ‘‘. . . any 
precursors to the formation of any air 
pollutant, to the extent the 
Administrator has identified such 
precursor or precursors for the 
particular purpose for which the term 
‘air pollutant’ is used.’’ (Emphasis 
added). 

The EPA’s NNSR regulations identify 
both NOX and VOC as precursors for 
ozone, and, as such, NOX and VOC are 
both regulated under NNSR as part of 
the regulation of ozone (See 40 CFR 
51.165(a)(xxxvii)(C)(1)). Thus, when 
applied to ozone, the term ‘‘air 
pollutant’’ in section 173 of the Act may 
be read to describe both NOX and VOC, 
which are precursors for the pollutant 
ozone. The EPA, therefore, reads the Act 
to allow the total annual tonnage of 
emissions of one ozone precursor to be 
offset by reductions in total annual 
emissions of another ozone precursor 
(in units of tpy) pursuant to an IPT ratio 
that shows the reductions will have an 
equivalent or greater air quality benefit. 
This cannot replace or supersede the 
statutory ratio for the applicable area 
classification, which must be 
considered in developing the IPT ratio. 

Emissions of NOX and VOC are not 
considered interchangeable for all 
aspects of ozone control. For example, 
in certain situations for RFP purposes, 
the CAA NNSR requirements for ozone 
in the CAA expressly require reductions 
in VOC emissions. However, in many 
NNSR permitting situations, with an 
appropriate technical demonstration, it 
is possible to establish ratios for using 
NOX decreases to offset VOC increases, 
or vice versa, that result in an 
equivalent or greater air quality benefit 
for ozone concentrations in the ozone 
nonattainment area. 

4. Proposed Implementation of Ozone 
NNSR IPT Provisions 

The EPA recognizes that ozone IPT 
can be implemented in several ways, 
with the primary variable being the way 
in which the IPT ratio is established and 
applied. The EPA proposes that air 
agencies be allowed to choose any of the 
options presented later, including a 
combination if so desired, as a feature 
of their EPA-approved NNSR programs. 
However, as explained in Section 
IV.F.4.c of this preamble, we believe 
that for implementing ozone IPT in 
NNSR permits issued pursuant to 
Appendix S, an air agency will be 
limited to the use of case-by-case IPT 
ratios. Accordingly, with the goal of 
providing flexibility to air agencies/
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61 The EPA does not propose in the regulations 
to require permitting authorities to use the data or 
methods described in the TGD. 

sources, the EPA is proposing and 
seeking comment on the following 
implementation options: 

a. EPA approval of case-by-case ozone 
IPT ratios. Under a case-by-case ozone 
IPT ratio option, air agencies would 
generally require each permit applicant 
who wishes to use ozone IPT to satisfy 
the NNSR emissions offset requirement 
to calculate the ozone IPT ratio that 
would be used to determine the amount 
of the required emissions reduction for 
each proposed project. The EPA 
believes that this option would be 
desirable for air agencies that anticipate 
few requests for ozone IPT and do not 
want to expend the resources needed to 
establish an up-front area-specific 
default ratio as described in Section 
IV.F.4.b of this preamble. The EPA is 
proposing that, in choosing this option, 
the air agency must include for the 
EPA’s approval a plan submission 
addressing NNSR program provisions 
that explicitly authorize case-by-case 
IPT ratios for a particular ozone 
nonattainment area(s). Such plan 
submission must include the procedures 
by which permit applicants may 
implement ozone IPT in satisfying the 
NNSR emissions offset requirement, 
including a description of the model(s) 
that will be used, and the calculation of 
the IPT ratio with a demonstration that 
such IPT ratio provides an equivalent or 
greater air quality benefit for ozone 
concentrations in the ozone 
nonattainment area. The EPA is also 
proposing that the air agency’s ozone 
IPT provision must provide that any 
ozone IPT ratio that an applicant 
proposes for an individual permit must 
be approved by both the reviewing 
authority and the EPA. 

b. EPA approval of area-specific 
default ozone IPT ratio. Under the area- 
specific default ozone IPT option, an air 
agency would adopt in its plan 
addressing NNSR requirements for 
ozone an area-specific default IPT ratio 
to be used for all applicable NNSR 
permits issued in a particular ozone 
nonattainment area. This option would 
require that a description of the 
model(s) used, along with the calculated 
default ratio and the technical 
demonstration substantiating the 
equivalent or greater ozone benefit in 
that nonattainment area, be included in 
a plan submission for EPA approval. A 
default ratio that has become part of an 
approved plan and has undergone 
public comment during the plan 
approval process would not require 
further EPA approval, or be subject to 
additional public comment, each time it 
is utilized by individual permit 
applicants. 

c. Limitations for implementing ozone 
IPT under Appendix S. In the specific 
case where an air agency issues permits 
pursuant to the interim NNSR 
requirements under Appendix S, the 
EPA believes that the air agency’s only 
discretionary option for implementing 
ozone IPT is the case-by-case ratio 
option described in Section IV.F.4.a of 
this preamble. The NNSR requirements 
under Appendix S generally apply to 
permits issued in ozone nonattainment 
areas before the air agency receives 
approval of its plan including an NNSR 
program. Thus, such air agencies would 
not have the opportunity to include in 
their plan an IPT provision that 
includes an area-specific default ozone 
IPT ratio. Accordingly, the EPA is 
proposing regulatory language in the 
ozone IPT provisions of Appendix S to 
include the requirement that each 
permit applicant seeking to satisfy the 
offset requirement through IPT must 
identify and substantiate a case-by-case 
ratio and provide the necessary 
justification demonstrating an 
equivalent or greater ozone benefit in 
the nonattainment area. The EPA is 
proposing in Appendix S that such ratio 
must be approved by both the reviewing 
authority and the EPA. See proposed 
section IV.G.5 of Appendix S in 40 CFR 
part 51. 

d. Other implementation 
considerations. The EPA is also 
proposing for consideration a 
requirement that the air agency 
periodically review an area-specific 
default ratio that is included in its EPA- 
approved ozone IPT program to ensure 
the default ratio continues to be valid 
for the area. The air agency would need 
to submit new modeling to confirm that 
the default ratio is still appropriate. The 
EPA proposes that such periodic 
evaluation occur at least every 3 years 
from the air agency’s prior plan 
submission including a default area- 
specific IPT ratio. The EPA believes the 
3-year period is reasonable, since it 
coincides with RFP milestone dates and 
periodic area-specific emissions 
inventory submission deadlines. The 
EPA seeks comment on the need to 
require that an EPA-approved IPT 
program include periodic program 
evaluations by the air agency and the 
appropriate frequency of such 
evaluations. 

As explained earlier, the EPA believes 
that it is reasonable for air agencies to 
have the option of implementing either 
a case-by-case ozone IPT ratio or an 
area-specific default IPT ratio, 
depending on the needs and capabilities 
of the individual air agencies. The EPA 
also believes that air agencies having 
EPA-approved NNSR programs should 

have the option of implementing a 
combination of the two proposed 
options. This would enable an air 
agency to develop an area-specific 
default IPT ratio, but, at the same time, 
allow an individual permit applicant to 
propose an alternative case-specific IPT 
ratio (if it can demonstrate to the 
satisfaction of both the reviewing 
authority and the EPA that such 
alternative ratio is appropriate for the 
proposed offsetting transaction for a 
specific permit application). 

Finally, IPT programs are 
discretionary on the part of air agencies 
and are not required SIP revisions. 
Therefore, air agencies would not be 
required to submit a regulatory 
provision consistent with the proposed 
IPT provision at 40 CFR 51.165(a)(11)(i) 
within the 36-month timeframe set forth 
in 40 CFR 51.1314 for NSR requirements 
for the revised ozone NAAQS. Air 
agencies would be permitted to submit 
an IPT plan revision to the EPA for 
approval within the 36-month 
timeframe or at any later date that the 
air agencies deems to be appropriate. 

5. Proposed Technical Guidance 
Document for Developing Ozone IPT 
Ratios 

As mentioned earlier in the preamble, 
the EPA is including a TGD in the 
docket for this rulemaking. The purpose 
of the proposed TGD is to provide air 
agencies with guidance on a technical 
approach to estimate ozone impacts 
from precursor emissions for a specific 
nonattainment area or for case-by-case 
determinations. The TGD provides a 
framework and associated general 
methodology to apply existing or new 
empirical relationships between ozone 
and precursors to develop IPT ratios. 
The data sets and analyses included in 
the TGD may be used by air agencies as 
appropriate to develop IPT ratios; 
alternatively, air agencies may use 
existing modeling or generate their own 
modeling to provide the basis for the 
development of IPT ratios. The EPA 
believes the methodology presented in 
the TGD may be used by air agencies for 
developing default IPT ratios for 
specific nonattainment areas, and by air 
agencies and major stationary sources 
for developing appropriate case-by-case 
IPT ratios.61 The EPA is seeking 
comment on all aspects of the TGD. 

In addition, in light of proposed 
changes to EPA’s Guideline for Air 
Quality Models, published as Appendix 
W to 40 CFR part 51, which provide 
greater clarity regarding the use of 
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62 States should consult the latest version of the 
guidance document titled ‘‘Emission Inventory 
Guidance for Implementation of Ozone and 
Particulate Matter National Ambient Air Quality 
Standards (NAAQS) and Regional Haze 
Regulations,’’ EPA–454/R–05–001 (latest final 
November 2005; revised draft April 2014) and any 
subsequent updates to that guidance that the EPA 
makes available at: https://www.epa.gov/air- 
emissions-inventories/emissions-inventory- 
guidance-implementation-ozone-and-particulate- 
matter. 

63 Additional details on developing emissions 
statement regulations can be found in the guidance 
document titled ‘‘Guidance on the Implementation 
of an Emission Statement Program (DRAFT),’’ (July 
1992) available at: https://www.epa.gov/air- 
emissions-inventories/implementation-emission- 
statement-program. 

chemical transport modeling to estimate 
single-source ozone impacts from 
precursors, any empirical relationships 
deemed acceptable for estimating single- 
source compliance with the NAAQS 
under PSD permitting could also 
provide credible and suitable 
information for air agencies to establish 
area-specific IPT ratios for purposes of 
satisfying the NNSR offset requirements. 
The EPA is seeking comment on the use 
of technically credible relationships 
estimated with chemical transport 
models between single-source ozone 
impacts and precursors to provide the 
basis for an IPT ratio. Appendix W (if 
finalized, as proposed) provides 
guidelines for area-specific assessments 
of precursor emissions impacts on 
ozone and these guidelines may also 
support the development of case-by-case 
IPT ratios or area-specific default IPT 
ratios for ozone precursors. 

G. Emissions Inventory and Emissions 
Statement Requirements 

1. Background and Summary of 
Proposal 

The EPA is proposing to clarify its 
emissions inventory and emissions 
statement requirements in the context of 
this action by adding 40 CFR 51.1315. 
CAA sections 182(a)(1) and 182(a)(3)(A) 
require states to submit emissions 
inventories to the EPA. To clarify these 
statutory requirements within the 
context of implementing the 2008 ozone 
NAAQS, the EPA added 40 CFR 51.1115 
(80 FR 12264, 12314; March 6, 2015). 
These statutory and regulatory 
authorities do not address the associated 
emissions statement requirements under 
CAA section 182(a)(3)(B). For purposes 
of the 2015 ozone NAAQS we are 
proposing to add 40 CFR 51.1315, 
which will clarify requirements for the 
emissions inventories and emissions 
statements required by CAA sections 
182(a)(1), 182(a)(3)(A), and 182(a)(3)(B), 
respectively. While the proposed 40 
CFR 51.1315 is similar to the existing 40 
CFR 51.1115, these provisions are not 
identical, as discussed later. Moreover, 
we are also clarifying in this preamble 
how air agencies demonstrate 
compliance with CAA section 
182(a)(3)(B) in the context of the 2015 
ozone NAAQS. 

2. Emissions Inventories 

The emission inventory requirements 
for the 2008 ozone NAAQS, found at 40 
CFR 51.1115, describe the criteria and 
timing for base year and periodic 
inventories required under CAA 
sections 182(a)(1) and 182(a)(3)(A), 
respectively. For reference, the 
preamble to the final 2008 Ozone 

NAAQS SIP Requirements Rule 
provides an extensive discussion of the 
EPA’s rationale and approach for 
emission inventories (80 FR 12289; 
March 6, 2015). In general, we provided 
that air agencies may rely, when 
appropriate, on their 3-year cycle 
inventory as described by the Air 
Emissions Reporting Requirements rule 
(AERR, codified in 40 CFR 51, subpart 
A) to meet the 182(a)(3)(A) periodic 
inventory obligations, with additional 
requirements for the reporting of ozone 
season day emissions and treatment of 
partial-county inventories.62 

To support the periodic emissions 
inventory requirement, the EPA is 
proposing revisions to the AERR point 
source reporting thresholds in AERR 
Table 1 (40 CFR 51, subpart A, appendix 
A) to be consistent with the major 
source thresholds for ozone 
nonattainment areas. These reporting 
thresholds are in tons of potential 
emissions per year. The existing AERR 
Table 1 includes Moderate area 
thresholds of 100 tpy for NOX and VOC, 
which are the same as the triennial 
thresholds for all areas. The existing 
AERR table also includes lower VOC 
thresholds for the Serious, Severe, and 
Extreme areas of 50, 25 and 10 tpy. With 
this proposed revision, the AERR table 
would be updated to also explicitly 
include these same Serious, Severe and 
Extreme area thresholds for NOX. The 
same thresholds as have existed for VOC 
also apply for NOX, consistent with 
definition of ‘‘major source’’ in both 40 
CFR 70.2 and 40 CFR 71.2. In addition, 
the VOC and NOX thresholds also 
depend on whether the source is within 
an OTR in accordance with CAA 
184(b)(2). Thus, the EPA proposes to 
include in the AERR table a 50 tpy 
potential-to-emit (PTE) VOC threshold 
for sources within an OTR and a 50 tpy 
PTE NOX threshold for sources both 
within an OTR and within a Moderate 
ozone nonattainment area. The latter 
requirement applies the same definition 
noted above in 40 CFR 70.2 and 40 CFR 
71.2. Finally, this proposal removes the 
lower 100 tpy PTE carbon monoxide 
(CO) threshold from Appendix A for 
ozone nonattainment areas because 
there is no major source threshold for 
CO in the current or proposed 

implementing regulations for the ozone 
NAAQS. The EPA notes that these 
proposed revisions are technical 
corrections, and we are not proposing or 
accepting comment on any substantive 
revisions to the AERR itself. 

Air agencies are advised to check the 
EPA Web site for the currently approved 
mobile source models and to consult 
with the EPA Office of Transportation 
and Air Quality and their Regional 
office to determine the versions of 
models to use for their SIPs for the 2015 
ozone NAAQS. MOVES2014a, which 
incorporates both onroad and nonroad 
emissions estimates, is the most recently 
approved model for states other than 
California. The model and additional 
information are available at: http://
www.epa.gov/otaq/models/moves/
index.htm. Other appropriate methods 
should be used to estimate emissions of 
nonroad sources not included in the 
model. For California, consult with the 
EPA Region 9 for information on the 
latest approved version of the EMFAC 
(Emissions FACtors) model. 
EMFAC2014 is the most recently 
approved model. 

The EPA is proposing to otherwise 
adopt the same emission inventory 
requirements for the 2015 ozone 
NAAQS, based on the current approach 
articulated in the final 2008 Ozone 
NAAQS SIP Requirements Rule. 

3. Emissions Statements 
For nonattainment areas, air agencies 

must develop, and include in their SIP, 
emission reporting programs for certain 
VOC and NOX sources in accordance 
with CAA section 182(a)(3)(B). The 
required state program defines how air 
agencies obtain emissions data directly 
from certain facilities, and these data, 
along with other information, are then 
reported to the EPA as part of SIP 
inventories required by CAA sections 
182(a)(1) and 182(a)(3)(a). This state 
program is generally referred to as an 
emissions statement regulation, and it 
outlines how certain facilities must 
report emissions and facility activity 
data to an air agency, typically a state. 
Reports submitted to air agencies must 
be accompanied by ‘‘a certification that 
the information contained’’ in the report 
is ‘‘accurate to the best knowledge’’ of 
the facility.63 To properly implement 
the emissions reporting requirements, 
smissions statement regulations should 
be coordinated carefully with the data 
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64 The EPA notes that some wildland logging 
operations are conducted for the same purposes as 
prescribed fire (e.g., reducing fuel load, ecosystem 
benefits). The fact that some of the removed trees 
may be sold as timber does not make commercial 
timber sale the primary purpose of such operations. 

65 These reasons include concerns raised by 
commenters about the difficulties associated with 
requiring or even encouraging states to incorporate 
wildland fire emissions into existing nonattainment 
planning procedures and practices under the CAA; 
high year-to-year variability and unpredictability 
with emissions from wildland fires; uncertainty in 
the amount of credit to give for reduced wildfire 
within the planning period and in the amount of 
benefit that exists after accounting for increases in 
prescribed fires within the planning period; and 
finally, the fact that air quality data actually 
influenced by fire events may ultimately be 
excluded under the provisions of the Exceptional 
Events Rule (40 CFR 50.14). 

elements that are required by the EPA 
(existing requirements at 40 CFR 
51.1115 and proposed at 40 CFR 
51.1315). An air agency must submit the 
emissions statement regulation required 
by CAA section 182(a)(3)(B), or a 
written statement certifying a 
previously-approved regulation, to the 
EPA as a SIP revision for approval (see 
Section III.A.2 of this preamble). CAA 
section 110, in conjunction with 40 CFR 
51.102, 103 and Appendix V, 
establishes the procedure for submitting 
a SIP revision. 

V. Additional Considerations 
This section addresses several 

important requirements and policies, 
with one exception, the EPA is not 
proposing specific regulatory text due to 
lingering legal issues, scientific 
unknowns and uncertainties associated 
with developing and implementing new 
requirements and/or policies. The one 
exception concerns proposed new 
regulatory provisions that require air 
agencies to demonstrate RACM for 
Marginal areas for treatment under CAA 
section 179B (see Section V.D of this 
preamble). The EPA is using this notice, 
however, to solicit public comment on 
these requirements and policies to 
inform possible future actions. 

A. Managing Emissions From Wildfire 
and Wildland Prescribed Fire 

The final 2008 Ozone NAAQS SIP 
Requirements Rule discussed the large 
contribution that wildfire can make to 
air pollution (including ozone), and 
wildfire’s threat to public safety. The 
rule also recognized that this effect can 
be mitigated through management of 
wildland vegetation, including through 
prescribed fire. Such mitigation can 
help manage the contribution of fires to 
ozone levels in nonattainment areas. 
Therefore, the EPA recommended as 
guidance but not as a requirement of the 
final rule, if wildfire impacts are 
significant and contribute to 
exceedances of the standard, then air 
agencies should consider RACM for 
wildfires (which RACM could include a 
required program of prescribed fires). 
The EPA also recommended that air 
agencies should consider RACM for 
managing emissions from prescribed 
fires (including those prescribed fires 
conducted to reduce future wildfire 
emissions). The rule noted that 
information is available from the U.S. 
Department of the Interior (DOI) and the 
U.S. Department of Agriculture (USDA) 
Forest Service on smoke management 
programs and basic smoke management 
practices (BSMP). See 80 FR 12282. 

More recently, in its proposed 
implementation rule for the PM2.5 

NAAQS, the EPA proposed to 
recommend as guidance, but not as a 
requirement of the final rule, if wildfire 
impacts are significant, and contributed 
to exceedances of the standard, then air 
agencies should consider RACM for 
wildfires (which RACM could include a 
required program of prescribed fires). 
The EPA also proposed to recommend 
that air agencies should consider RACM 
for managing emissions from prescribed 
fires (including those prescribed fires 
conducted to reduce future wildfire 
emissions). The proposal noted that 
information is available from the DOI 
and the USDA Forest Service on smoke 
management programs and BSMP. The 
EPA requested comment on the concept 
of, and practical considerations 
associated with RACM for wildfire and 
RACM for prescribed fire, including 
such issues as how such measures can 
be characterized in the emissions 
inventory and attainment demonstration 
and made federally enforceable for 
adoption in a SIP (80 FR 15372; March 
23, 2015). Upon consideration of public 
comments and further consultation with 
other federal agencies, the EPA 
recommended, as guidance for air 
agencies as they implement the final 
PM2.5 implementation rule, that air 
agencies follow a different approach to 
addressing RACM for wildland fire than 
the approach that the EPA proposed to 
recommend (81 FR 58038–39; August 
24, 2016). We are proposing the same 
recommended approach for purposes of 
implementing the 2015 ozone NAAQS, 
as discussed in this preamble. 

Before explaining this 
recommendation further, the EPA 
wishes to clarify that the 
recommendation is focused on wildland 
fire management. There are other uses of 
prescribed fire and other types of 
burning that occur in nonattainment 
areas, or that affect downwind 
nonattainment areas, such as burning of 
land clearing debris, agricultural 
burning, and burning of logging slash on 
land where the primary purpose of the 
logging is for commercial timber sale.64 
The challenges with applying the 
traditional nonattainment planning 
framework that are raised in this 
discussion are particular to wildland 
fire, and the EPA believes that 
addressing these other uses of 
prescribed fire does not present nearly 
the same level of challenge, and thereby 
can still be accommodated within the 
nonattainment planning framework. For 

example, where these other types of 
burning currently contribute to ozone 
levels in a nonattainment area, air 
agencies may, with an adequate 
technical demonstration, be able to take 
credit for reductions resulting from 
improvement in smoke management 
techniques for these types of prescribed 
fire where the improvement results in a 
demonstrated reduction in impacts in 
the nonattainment area. The remainder 
of this discussion is not meant to 
address these categories, and is instead 
focused on prescribed fire on wildlands. 

The EPA also wants to clarify that it 
is not the intention to in any way 
discourage federal, state, local or tribal 
agencies or private land owners from 
taking situation-appropriate steps to 
minimize impacts from prescribed fire 
emissions on wildland. The EPA 
encourages all land owners and 
managers to apply appropriate BSMP to 
reduce emissions from prescribed fires, 
especially where an air agency has 
determined that prescribed fires are a 
significant source affecting air quality. 
The EPA understands that the federal 
land managers (FLMs) apply these 
measures routinely and will be available 
to consult with other agencies and 
private parties interested in doing the 
same. 

However, for several reasons, the EPA 
does not believe it would be effective 
policy or technically appropriate to 
recommend that control measures for 
wildland fire be adopted into the SIP as 
enforceable measures and credited for 
emissions reductions (of ozone and 
precursors) that would help the area 
attain the standard.65 Instead, EPA 
recommends that ozone nonattainment 
plans (and in particular the attainment 
demonstrations) not expressly account 
for expected air quality changes over the 
planning period resulting from changes 
in the use of wildland prescribed fire to 
reduce future wildfires, or air quality 
changes over the planning period 
resulting from changes in wildland fire 
emissions due to a program of 
prescribed fire or due to any other cause 
including climate change. In most cases, 
state attainment demonstration 
modeling should assume that wildland 
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prescribed fire and wildfire emissions in 
the attainment year will be equal to, and 
have the same temporal and geographic 
pattern as, those assumed in the 
baseline inventory year. 

The EPA acknowledges that some 
temporal and spatial patterns of fire 
emissions must still be assumed in the 
attainment demonstration in order to 
ensure that the required air quality 
modeling results in a realistic physical 
and chemical environment and a 
correspondingly realistic model 
response against which to analyze the 
changes from categories where express 
accounting of changes is still being 
done. This rule is not intended to 
constrain the options for states 
regarding the appropriate assumptions 
to make for fire emissions. Rather, it 
simply recommends that once this base 
level is established, ozone plans should 
not attempt to expressly project changes 
over the planning period in emissions 
from wildfires or prescribed fires on 
wildland within the nonattainment area, 
or in upwind areas included in the 
modeling domain, that are due to 
variability in wildfire occurrence or 
changes in the use of prescribed fire or 
other wildland fire management 
practices. Moreover, the EPA anticipates 
that changes in spatial and temporal 
patterns of wildfire will likewise be too 
uncertain for them to be allowed to have 
the effect of reducing or increasing the 
control requirement on conventional 
anthropogenic sources. The EPA 
therefore recommends that baseline 
wildland fire emissions should 
generally be held constant over the 
planning period, regardless of whether 
wildland fire management practices by 
land managers are expected, and 
possibly encouraged, to change. 

Air agencies still have flexibility in 
determining how best to represent 
baseline wildland fire emissions. As 
noted earlier, base year emission 
inventories for the nonattainment areas 
should represent the conditions leading 
to nonattainment and be consistent with 
inventories used for modeling. For fires, 
the EPA additionally encourages air 
agencies to use a representative mix of 
prescribed fire and wildfire in their 
inventories. Using PM2.5 as an example, 
some plans under previous PM2.5 
NAAQS have estimated the actual fire 
emissions and temporal and spatial 
patterns from a given year and used this 
estimate as the assumed future baseline 
for planning, while others have used 
average emissions over multiple years. 
Other approaches may be appropriate as 
well. Moreover, regardless of the 
approach used, the EPA still encourages 
air agencies to submit actual wildfire 
and prescribed fire activity data that are 

critical to developing emissions 
estimates to the NEI as suggested in the 
AERR. 

A consequence of the 
recommendation of not expressly 
accounting for changes in wildland fires 
in attainment demonstrations is that 
measures to reduce emissions from 
wildland fires, such as prescribed fire to 
prevent catastrophic wildfires and for 
mitigation purposes or smoke 
management programs and BSMP for 
prescribed fires in wildland, need not be 
included as RACM for the respective 
fire types. This is because the changes 
in emissions due to such measures 
would not be accounted for in 
determining what is necessary for 
attainment and/or what would advance 
the attainment date, which is how the 
EPA is recommending that RACM be 
determined. So, for example, in an area 
that can attain in 6 years with measures 
that do not address wildland fire, the 
EPA does not recommend that states 
attempt to quantify whether increased 
prescribed fire could advance the 
attainment date by 1 year, due to 
aforementioned difficulties associated 
with such quantification. 

To be clear, nothing about this policy 
regarding RACM is intended to suggest 
that fires should be ignited in wildland 
(or elsewhere) without regard to the air 
quality or public health consequences. 
As noted earlier, the EPA believes these 
consequences are important to address, 
and intends to engage in dialogue with 
the FLMs, air agencies, tribes, state and 
private land owners and other 
stakeholders at appropriate times, such 
as during the process for the 
development of land management plans, 
about how land managers determine 
when and where prescribed fire is 
appropriate for particular wildlands and 
how to identify and implement 
appropriate mitigation measures. The 
policy simply makes clear the EPA’s 
view regarding its recommendation for 
RACM for wildland fires. 

Finally, the EPA notes that, because a 
significant element of the rationale for 
this policy is the uncertainty in the 
timing of wildfires, we may reconsider 
this recommendation in the future, if 
adequate tools emerge that allow for 
predicting fire emissions with sufficient 
specificity. However, even if such tools 
emerge, due to inherent uncertainties it 
may be impossible to satisfactorily 
incorporate the use of such information 
into an attainment demonstration 
framework. 

B. Transportation Conformity and 
General Conformity 

1. What is conformity? 
Conformity is required under CAA 

section 176(c) to ensure that federal 
actions are consistent with (‘‘conform 
to’’) the purpose of the SIP. Conformity 
to the purpose of the SIP means that 
federal activities will not cause new air 
quality violations, worsen existing 
violations, or delay timely attainment of 
the relevant NAAQS or interim 
reductions and milestones. Conformity 
applies to areas that are designated 
nonattainment, and those 
nonattainment areas redesignated to 
attainment with a CAA section 175A 
maintenance plan after 1990 
(‘‘maintenance areas’’). 

The EPA’s Transportation Conformity 
Rule (40 CFR 51.390 and part 93, 
subpart A) establishes the criteria and 
procedures for determining whether 
transportation activities conform to the 
SIP. These activities include adopting, 
funding or approving transportation 
plans, transportation improvement 
programs (TIPs) and federally supported 
highway and transit projects. The EPA 
first promulgated the Transportation 
Conformity Rule on November 24, 1993 
(58 FR 62188), and subsequently 
published several amendments. We 
subsequently restructured the 
Transportation Conformity Rule in such 
a manner that existing conformity 
requirements will apply for any new or 
revised NAAQS (77 FR 14979; March 
14, 2012); the conformity rule, therefore, 
applies directly and does not need to be 
updated to reflect the 2015 ozone 
NAAQS. However, the EPA intends to 
issue an update to existing 
transportation guidance related to the 
implementation of the revised ozone 
standards. The updates to the existing 
guidance will address topics that 
include when conformity applies for the 
2015 ozone NAAQS, when conformity 
may stop applying for the 2008 ozone 
NAAQS and the baseline year to be used 
by metropolitan planning organizations 
(MPOs) in nonattainment areas for the 
2015 ozone NAAQS that are required to 
use one or both of the interim emissions 
tests to demonstrate conformity before 
such areas have adequate or approved 
motor vehicle emissions budgets for the 
2015 ozone NAAQS (or adequate or 
approved budgets for a previous ozone 
NAAQS). For further information on 
transportation conformity rulemakings, 
policy guidance and outreach materials, 
see the EPA’s Web site at http://
www3.epa.gov/otaq/stateresources/
transconf/policy.htm. 

With regard to general conformity, the 
EPA first promulgated general 
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66 For the purposes of transportation conformity, 
a ‘‘donut’’ area is the geographic area outside a 
metropolitan planning area boundary, but inside a 
designated nonattainment or maintenance area 
boundary that includes an MPO (40 CFR 93.101). 

67 During a conformity lapse, only the following 
projects can receive additional federal approvals 
and funding: 

1. Projects that are exempt from transportation 
conformity such as elimination of at-grade railroad 
crossings, repaving roadways, widening narrow 
pavements and reconstructing bridges as long as 
new travel lanes are not added because they are 
exempt from conformity; and 

2. Transportation control measures included in 
approved SIPs because these projects provide 
emissions reductions toward attaining or 
maintaining the NAAQS. 

Additionally, any project or project phase that 
was funded or approved prior to a lapse may 
proceed but no additional funding or approval 
decisions may be made until the lapse is ended. 

68 An isolated rural nonattainment area as defined 
in the transportation conformity rule is distinct 
from a CAA section 182(h) rural transport area. An 
isolated rural area for transportation conformity 
purposes is a nonattainment area that does not 
contain or is not part of any metropolitan planning 
area as designated under federal transportation 

planning regulations. (40 CFR 93.101) A rural 
transport area as defined in CAA section 182(h) is 
a nonattainment area that is not adjacent to or part 
of any metropolitan statistical area or consolidated 
metropolitan area, if one exists. Such an area may 
be treated as a rural transport area if the 
Administrator finds that sources of VOC and, if 
relevant, NOX emissions in the area do not make 
a significant contribution to the ozone 
concentrations measured in the area or other areas. 

69 Also, see the EPA’s transportation conformity 
Web site for more information, including EPA’s 
‘‘Transportation Conformity Guidance for 2008 
Ozone NAAQS Nonattainment Areas’’ at: http://
www3.epa.gov/otaq/stateresources/transconf/
2008naaqs.htm. 

70 Maintenance areas are areas that have been 
redesignated to attainment with an approved CAA 
section 175A maintenance plan. 

conformity regulations in November 
1993 (40 CFR part 51, subpart W and 40 
CFR part 93, subpart B). Subsequently, 
the EPA finalized revisions to the 
general conformity regulations on April 
5, 2010 (75 FR 17254). The general 
conformity program ensures that federal 
actions not covered by the 
Transportation Conformity Rule will not 
interfere with the SIP. General 
conformity also fosters communications 
between federal agencies and state and 
local air quality agencies, provides for 
public notification of and access to 
federal agency conformity 
determinations and allows for air 
quality review of individual federal 
actions. More information on the 
general conformity program is available 
at http://www3.epa.gov/airquality/
genconform/. 

2. Why is the EPA discussing 
transportation and general conformity in 
this proposed rulemaking? 

The EPA is discussing transportation 
and general conformity in this proposed 
rulemaking in order to provide affected 
parties with information on when 
conformity must be implemented after 
nonattainment areas are designated for 
the 2015 ozone NAAQS. The 
information presented here is consistent 
with existing conformity regulations 
and statutory provisions that are not 
addressed by this ozone implementation 
rulemaking. Affected parties include 
state and local transportation and air 
quality agencies, MPOs, and federal 
agencies including the U.S. Department 
of Transportation (DOT), the U.S. 
Department of Defense, the DOI and the 
USDA. 

3. When would transportation and 
general conformity apply to areas 
designated nonattainment for the 2015 
ozone NAAQS? 

Transportation and general 
conformity will apply 1 year after the 
effective date of nonattainment 
designations for a new or revised ozone 
NAAQS including the 2015 ozone 
NAAQS. This is because CAA section 
176(c)(6) provides a 1-year grace period 
from the effective date of initial 
designations for any new or revised 
NAAQS before transportation and 
general conformity apply in areas newly 
designated nonattainment for a specific 
pollutant and NAAQS. The grace period 
applies to newly designated 
nonattainment for a new or revised 
ozone NAAQS including the 2015 ozone 
NAAQS even if the area had been 
designated nonattainment for a prior 
ozone NAAQS. With regard to general 
conformity, the EPA’s April 2010 
revisions to its general conformity 

regulations (see 75 FR 17277; April 5, 
2010) apply the same 1-year grace 
period to all new or revised NAAQS— 
including the 2015 ozone NAAQS—for 
purposes of general conformity. 

With regard to transportation 
conformity, the conformity grace period 
will apply to all areas designated 
nonattainment for a new or revised 
ozone NAAQS including the 2015 ozone 
NAAQS. The requirements differ 
depending on whether the 
nonattainment area includes any part of 
an MPO designated under 23 United 
States Code (U.S.C.) section 134. Within 
1 year after the effective date of the 
initial nonattainment designation for a 
given pollutant and NAAQS, the MPOs 
and DOT must make a conformity 
determination with regard to that 
pollutant and standard for all of the 
metropolitan transportation plans and 
TIPs in the nonattainment area. The 
conformity requirements for 
surrounding ‘‘donut areas,’’ including 
the application of the 1-year conformity 
grace period, are generally the same as 
those for metropolitan areas.66 If, at the 
end of the grace period, the MPO and 
the DOT have not made a transportation 
plan and TIP conformity determination 
for the relevant pollutant and standard, 
the area would be in a conformity 
‘‘lapse.’’ During a conformity lapse, only 
certain projects can receive additional 
federal funding or approvals to 
proceed.67 The practical impact of a 
conformity lapse will vary from area to 
area. Finally, the 1-year conformity 
grace period also applies to project level 
conformity determinations. 

Isolated rural nonattainment areas are 
areas that do not contain or are not part 
of an MPO (40 CFR 93.101).68 

Conformity requirements for isolated 
rural nonattainment areas can be found 
at 40 CFR 93.109(g). One year after the 
effective date of the initial 
nonattainment designation for a given 
pollutant and NAAQS, conformity 
requirements with regard to that 
pollutant and standard would apply in 
any nonattainment areas that are 
isolated rural areas. Per the 
Transportation Conformity Rule, at the 
point that a transportation project in an 
isolated rural area needs federal funding 
or approval, the project sponsor (e.g., 
the state DOT) would prepare the 
documentation required for the 
transportation conformity 
determination, including a regional 
emissions analysis. The Federal 
Highway Administration and Federal 
Transit Administration could then make 
the transportation conformity 
determination. This conformity 
determination may occur significantly 
after the 1-year grace period has ended. 
See the EPA’s July 1, 2004, final rule for 
further background on how the EPA has 
implemented this conformity grace 
period in metropolitan, donut and 
isolated rural areas (69 FR 40008–14).69 

4. Would transportation and general 
conformity apply for the 2008 ozone 
NAAQS once that NAAQS is revoked? 

The CAA only requires transportation 
and general conformity determinations 
in areas that are designated 
nonattainment or maintenance for a 
given pollutant and standard.70 As 
discussed in Section IV.B of this 
preamble, the EPA is proposing two 
options for revoking the 2008 ozone 
NAAQS. One option is to revoke the 
2008 ozone NAAQS for all purposes as 
has been done for the 1997 and 1-hour 
ozone NAAQS one year after the 
effective date of designations for the 
2015 ozone NAAQS. The second option 
is to revoke the 2008 ozone NAAQS in 
areas that have always been designated 
attainment for that NAAQS and in areas 
that have been redesignated to 
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71 USDA Forest Service and Natural Resources 
Conservation Service, Basic Smoke Management 
Practices Tech Note, October 2011, http://
www.nrcs.usda.gov/Internet/FSE_DOCUMENTS/
stelprdb1046311.pdf. 

72 The EPA acknowledges that the U.S. Court of 
Appeals for the 9th Circuit recently issued an 
opinion in Bahr v. EPA, No. 14–72327, 2016 U.S. 
App. LEXIS 16667 (9th Cir. Sept. 12, 2016), which 
rejected EPA’s longstanding interpretation of 
section 172(c)(9) in the context of a SIP for 
particular matter standards that allowed states to 
rely on control measures that are already in effect 
as a valid means to meet the contingency measure 
requirement. The EPA is still in the process of 
assessing and determining how to address the Bahr 
decision, but does not currently plan to alter the 
Agency’s longstanding interpretation outside of the 
9th Circuit, especially in light of a prior decision 
from the U.S. Court of Appeals for the 5th Circuit 
upholding that interpretation. See Louisiana Envt’al 
Action Network v. EPA, 382 F.3d 575 (5th Cir. 
2004); see also 40 CFR 56.5(b). 

73 August 23, 1993, memorandum from Michael 
H. Shapiro, Acting Assistant Administrator for Air 
and Radiation, to Regional Air Directors, ‘‘Guidance 
on Issues Related to 15 Percent Rate-of-Progress 
Plans.’’ Available at: http://www3.epa.gov/ttn/
naaqs/aqmguide/collection/cp2/19930823_shapiro_
15pct_rop_guidance.pdf. 

attainment with an approved CAA 
section 175A maintenance plan. Under 
the second option, the 2008 ozone 
NAAQS would be revoked in all 
attainment areas for that NAAQS one 
year after the effective date of 
designations for the 2015 ozone 
NAAQS. EPA will continue to 
redesignate nonattainment areas for the 
2008 ozone NAAQS after the initial 
revocation. In those areas that are 
redesignated at a later date, the 2008 
ozone NAAQS will be revoked on the 
effective date of the redesignation but in 
no case sooner than 1 year after the 
effective date of the designation for the 
2015 ozone NAAQS for the area. 
Therefore, transportation and general 
conformity would no longer apply for 
purposes of the 2008 ozone NAAQS as 
of the time those standards (and, thus, 
an area’s designation for those 
standards) are revoked. Accordingly, 
transportation and general conformity 
determinations would no longer be 
required in existing 2008 ozone NAAQS 
nonattainment and maintenance areas 
after the 2008 ozone NAAQS is revoked 
under either of the proposed options. 
However, under option 2, the revocation 
for areas designated as nonattainment 
for the 2008 ozone NAAQS would not 
occur one year after the effective date of 
designations for the 2015 ozone 
NAAQS. The revocation for these areas 
would only occur on the effective date 
of their redesignation to attainment for 
the 2008 ozone NAAQS if such 
redesignation were to occur. 

Under our current Transportation 
Conformity Rule, the latest approved or 
adequate emission budgets for a prior 
ozone NAAQS (i.e., the 2008, 1997 or 
the 1-hour ozone NAAQS) would 
continue to be used in transportation 
conformity determinations for the 2015 
ozone NAAQS until emission budgets 
are established and found adequate or 
are approved for the 2015 ozone 
NAAQS (77 FR 14981, 14981; April 20, 
1990). The use of the latest approved or 
adequate motor vehicle emission 
budgets for a prior ozone NAAQS as 
part of transportation conformity 
determinations in nonattainment areas 
for the 2015 NAAQS until 2015 ozone 
motor vehicle emissions budgets are 
available has been recognized as a 
‘‘control’’ for purposes of defining anti- 
backsliding requirements as discussed 
in section IV.B of this proposal. South 
Coast Air Qual. Mgmt. Dist. v. EPA, 489 
F.3d at 1248 (clarifying South Coast, 
472 F.3d at 904–05). This requirement is 
already codified at 40 CFR 93.109(c)(2). 

5. What impact will the implementation 
of the 2015 ozone NAAQS have on an 
air agency’s transportation and/or 
general conformity SIP? 

As long as the EPA does not make 
specific changes to its transportation or 
general conformity regulations, air 
agencies should not need to revise their 
transportation and/or general 
conformity SIPs. The EPA is not 
proposing any changes to its 
transportation conformity or general 
conformity regulations. Air agencies 
with new nonattainment areas may need 
to revise conformity SIPs in order to 
ensure the state regulations apply in any 
newly designated areas. 

However, if this is the first time that 
transportation conformity will apply in 
a state, the air agency is required by the 
statute and EPA regulations to submit a 
SIP revision that addresses three 
specific transportation conformity 
requirements that address consultation 
procedures and written commitments to 
control or mitigation measures 
associated with conformity 
determinations for transportation plans, 
TIPs or projects (40 CFR 51.390). 
Additional information and guidance 
can be found in the EPA’s ‘‘Guidance for 
Developing Transportation Conformity 
State Implementation Plans (SIPs)’’ 
(http://www3.epa.gov/otaq/
stateresources/transconf/policy/
420b09001.pdf). 

6. Are there any other impacts related to 
general conformity based on 
implementation of the 2015 ozone 
NAAQS? 

As air agencies develop SIP revisions 
for the 2015 and future ozone NAAQS, 
the agency recommends that state and 
local air quality agencies work with 
federal agencies with large facilities 
(e.g., commercial airports, ports and 
large military bases) that might take 
actions subject to the general conformity 
regulations to establish an emissions 
budget in the SIP for those facilities in 
order to facilitate future conformity 
determinations under the conformity 
regulations. Such a budget could be 
used by federal agencies in determining 
conformity or identifying mitigation 
measures for particular projects at those 
facilities, but only if the budget level is 
included and identified in the SIP. 

In a few cases, tracts of land under 
federal management may also be 
included in nonattainment and 
maintenance area boundaries. The role 
of fire in these areas should be assessed 
and emissions budgets developed in 
concert with those federal land 
management agencies. In such areas the 
EPA encourages air agencies to consider 

in any baseline, modeling and SIP 
attainment inventory used and/or 
submitted to include emissions 
expected from projects subject to 
general conformity, including emissions 
from wildland fire that may be 
reasonably expected in the area. Where 
appropriate, air agencies may consider 
developing plans for addressing 
wildland fuels in collaboration with 
land managers and owners. Information 
is available from DOI and USDA Forest 
Service on the ecological role of fire and 
on smoke management programs and 
BSMP.71 

C. Requirements for Contingency 
Measures in the Event of Failure To 
Meet a Milestone or To Attain 

For purposes of the 2015 ozone 
NAAQS, the EPA is proposing no 
changes to the requirements for 
contingency measures articulated in the 
final 2008 Ozone NAAQS SIP 
Requirements Rule (80 FR 12285; March 
6, 2015).72 As required by the CAA, 
nonattainment areas must include in 
their SIPs contingency measures 
consistent with CAA section 172(c)(9), 
and those classified Serious or higher 
must include contingency measures that 
are also consistent with CAA section 
182(c)(9), with limited exceptions for 
Extreme nonattainment areas relying on 
plan provisions approved under CAA 
section 182(e)(5). These contingency 
measures must be fully adopted rules or 
measures that are ready for 
implementation quickly upon failure to 
meet milestones or attain by the 
attainment deadline. Per EPA 
guidance,73 these measures should 
provide 1 year’s worth of reductions, or 
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74 For example, where a state intends to rely on 
CAA section 182(e)(5) commitments to satisfy the 
CAA section 182(c)(9) contingency measure 
requirement for an RFP milestone in year 2027, the 

commitments must obligate the state to submit 
adopted contingency measures to the EPA no later 
than 2024 (i.e., 3 years before RFP contingency 
measures for 2027 would be implemented). 

75 Observational and modeling studies have 
shown that international ozone precursor emissions 
can lead to ozone formation within the atmospheric 
boundary layer over far-upwind areas. When 
meteorological conditions are favorable, this ozone 
can be transported within the mid- and upper 
troposphere where ozone lifetimes can exceed one 
week. Eventually, these ozone plumes can mix 
down to the surface and contribute to local ozone 
concentrations within the U.S. (Task Force on 
Hemispheric Transport of Air Pollution, 2010). 

76 It is EPA’s longstanding position that the Clean 
Air Act contained an erroneous reference to section 
181(a)(2) instead of 181(b)(2) in 179B(b). See ‘‘State 
Implementation Plans; General Preamble for the 
Implementation of Title I of the Clean Air Act 
Amendments of 1990,’’ 57 FR 13498, 13569 fn. 41 
(April 16, 1992). 

77 59 FR 2532 (January 18, 1994); 68 FR 39457 
(July 2, 2003); 69 FR 32450 (June 10, 2004). 

78 66 FR 53106 (October 19, 2001), overturned in 
Sierra Club v. EPA, et al., 352 F.3d 1186 (9th Cir. 
2003). 

approximately 3 percent of the baseline 
emissions inventory. If these adopted 
contingency measures are insufficient to 
attain the standard, an air agency must 
conduct additional control measure 
development and implementation for 
the area as necessary to correct the 
shortfall. 

Regarding content of the 1 year’s 
worth of reductions covered by the 
contingency measures, the EPA is 
proposing to continue to allow these 
reductions of the contingency measures 
to be based entirely or in part on NOX 
controls if the area has completed the 
initial 15 percent ROP VOC reduction 
required by CAA section 182(b)(1)(A)(i) 
and an air agency’s analyses have 
demonstrated that NOX substitution 
(entirely or in part) would be effective 
in bringing the area into attainment. The 
EPA will continue to allow the use of 
federal measures providing ongoing 
reductions into the future to be used 
meet contingency measure requirements 
for the 2015 ozone NAAQS, consistent 
with the EPA’s longstanding policy. 

With respect to Extreme ozone 
nonattainment areas, CAA section 
182(e)(5) allows the agency to exercise 
discretion in approving Extreme area 
attainment plans that rely, in part, on 
the future development of new control 
technologies or improvements of 
existing control technologies, where 
certain conditions are met. This 
discretion can be applied as long as an 
air agency has demonstrated that: All 
RACM, including RACT, have been 
included in the plan; the area’s RFP 
demonstration during the first 10 years 
after designation does not rely on 
anticipated future technologies; and the 
air agency has submitted enforceable 
commitments to timely develop and 
adopt contingency measures to be 
implemented if the anticipated future 
technologies do not achieve planned 
reductions. The EPA is proposing to 
continue to allow air agencies to submit, 
for Extreme nonattainment areas, 
enforceable commitments to develop 
and adopt contingency measures 
meeting the requirements of 182(e)(5) to 
satisfy the requirements for both 
attainment contingency measures in 
CAA sections 172(c)(9) and 182(c)(9). 
These enforceable commitments must 
obligate the air agency to submit the 
required contingency measures to the 
EPA no later than 3 years before any 
applicable implementation date, in 
accordance with CAA section 
182(e)(5).74 We note that this does not, 

however, relieve air agencies from 
obligations to submit contingency 
measures as required by CAA sections 
172(c)(9) and 182(c)(9) for periods in the 
first 10 years after designation. 

D. International Transport and 
Background Ozone 

Most modeled ozone air quality 
values that exceed the NAAQS in the 
United States (U.S.) are due primarily to 
emission sources within the U.S. 
However, domestic ozone air quality 
can also be affected by sources of 
emissions located outside of the U.S. 
These contributions to U.S. ozone 
concentrations from sources outside of 
the U.S., which can be from nearby 
sources in a bordering country or from 
sources many thousands of miles 
away,75 can affect to varying degrees the 
ability of some areas to attain and 
maintain the 2015 ozone NAAQS. The 
EPA will continue to work with our 
domestic and international partners to 
better understand the extent and 
implications of transboundary flows of 
air pollutants and, where possible, to 
mitigate their impact on U.S. domestic 
air quality. 

Congress recognized that some 
nonattainment areas may be impacted 
not only by local sources of ozone or 
ozone precursor emissions, but also 
sources of emissions from outside of the 
U.S. Through CAA section 179B, 
Congress provided the EPA with the 
authority to approve attainment plans 
for areas that could attain the relevant 
NAAQS by the statutory attainment date 
‘‘but for’’ emissions emanating from 
outside the U.S. When applicable, this 
CAA provision relieves states from 
imposing control measures on emissions 
sources in the state’s jurisdiction 
beyond those necessary to address 
reasonably controllable emissions from 
within the U.S. Specifically, CAA 
section 179B(a) provides that the EPA 
shall approve an attainment plan for 
such an area if: (i) The attainment plan 
meets all other applicable requirements 
of the CAA, and (ii) the submitting state 
can satisfactorily demonstrate that ‘‘but 
for emissions emanating from outside 
the United States,’’ the area would 

attain and maintain the relevant 
NAAQS. In addition, CAA section 
179B(b) applies specifically to the ozone 
NAAQS and provides that if a state 
demonstrates that an ozone 
nonattainment area would have timely 
attained the NAAQS by the applicable 
attainment date ‘‘but for emissions 
emanating from outside of the United 
States,’’ then the area can avoid 
extension of the ozone attainment dates 
pursuant to CAA section 181(a)(5), the 
application of fee provisions of CAA 
section 185, and the mandatory 
reclassification provisions under CAA 
section 181(b)(2) 76 for areas that fail to 
attain the ozone NAAQS by the 
applicable attainment date. Section 
179B, thus, provides an important tool 
that provides states relief from the 
requirement to demonstrate 
attainment—and from the more 
stringent planning requirements that 
would result from failure to attain—in 
areas where, even though the air agency 
has taken appropriate measures to 
address air quality in the influenced 
area, emissions from outside of the U.S. 
prevent attainment. 

In the 2008 ozone SIP Requirements 
Rule, the EPA stated that a section 179B 
demonstration could include 
consideration of any emissions from 
North American or intercontinental 
sources. (80 FR 12293). The EPA also 
stated at that time that it did not believe 
use of section 179B was limited to 
nonattainment areas adjoining 
international borders. Id. at 12294. The 
EPA notes, however, that the science 
review conducted as part of the 2015 
ozone NAAQS suggests that the 
influence of international sources on 
U.S. ozone levels will be largest in 
locations that are in the immediate 
vicinity of Mexico or Canada (80 FR 
65292, 65444; October 26, 2015). The 
EPA, therefore, anticipates that section 
179B will most often be used by states 
with areas along the border with Mexico 
and Canada. Historically, the EPA has 
used CAA section 179B authority to 
approve attainment plans in the 
immediate vicinity of the Mexican 
border, including El Paso, Texas,77 
Imperial Valley, California,78 and 
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79 77 FR 58962 (September 25, 2012). 
80 Monitoring data cannot be excluded for a 

determination of whether an area has attained a 
NAAQS based solely on the fact the data are 
affected by international transport. However, such 
data may be excluded from consideration if they 
were significantly influenced by exceptional events 
as described in CAA section 319(b). Where 
international transport meets the criteria and 
procedural requirements contained in the EPA’s 
Exceptional Events Rule (40 CFR 50.14), it may be 
addressed by that rule. See 81 FR 68216 (October 
3, 2016). 

81 For a more detailed description of attainment 
planning requirements, see Section III.A of this 
preamble. 

82 With respect to the demonstration under CAA 
section 179B(a), regardless of the nonattainment 
area’s classification, where a plan can demonstrate 
that an area will attain the NAAQS by the 
attainment date after adopting all reasonable control 
measures, and, as such, would be potentially 
approvable by the EPA, such a plan would not also 
be eligible for approval under CAA section 179B(a) 
by simply omitting these measures. 

83 For purposes of NAAQS implementation, the 
EPA considers background ozone to be any ozone 
formed from sources or processes other than U.S. 
manmade emissions of NOX, VOCs, methane and 
CO. 

84 The white paper and other workshop details 
are available at: https://www.epa.gov/ozone- 

Nogales, Arizona.79 Consistent with the 
particular showing required by the 
statutory language, the EPA will 
consider section 179B demonstrations 
on a case-by-case basis. The EPA asks 
for comment on whether the 
opportunity for such a demonstration 
should be limited to nonattainment 
areas adjoining international borders, 
and on any technical and legal basis for 
determining whether it is appropriate to 
have, or conversely whether it is 
appropriate not to have, such a 
limitation. 

Even if an area is impacted by 
emissions from outside the U.S., CAA 
section 179B does not affect the 
designations process.80 The 
designations process is meant to protect 
public health and welfare. Designating 
an area nonattainment for a particular 
NAAQS ensures that the public is 
informed that the air quality in a 
specific area does not meet the standard. 
Congress determined that in 
nonattainment areas, there should be 
adequate safeguards to protect public 
health and welfare. For example, 
Congress required such areas to have 
NNSR permitting programs, to ensure 
that air quality is not further degraded. 
Accordingly, areas with design values 
above the 2015 ozone NAAQS will be 
designated nonattainment and will be 
classified with a classification as 
indicated by actual ambient air quality. 
As a result of designation and 
classification, the state is subject to the 
applicable requirements, including 
NNSR, conformity, and other measures 
prescribed for nonattainment areas by 
the CAA. Section 179B of the CAA does 
not provide for any relaxation of 
mandatory emissions control measures 
(including contingency measures) or the 
prescribed emissions reductions; it only 
eliminates the obligation for an 
attainment demonstration that 
demonstrates attainment and 
maintenance of the NAAQS, which is 
conditioned upon the state meeting all 
other attainment plan requirements,81 
and voids certain consequences of an 

area’s failure to attain, including 
mandatory reclassifications. 

CAA section 179B does not alter the 
CAA’s general construct expressed in 
subpart 1 of part D that states with 
nonattainment areas are expected to 
adopt reasonable emissions controls to 
lessen emissions of criteria pollutants to 
promote citizen health protection. The 
construct ensures that states will take 
reasonable actions to mitigate the public 
health impacts of exposure to ambient 
levels of pollution that violate the 
NAAQS by imposing reasonable control 
measures on the sources that are within 
the jurisdiction of the state regardless of 
impacts from interstate or international 
emissions. The primary purpose of part 
D of Title I of the CAA is to achieve 
emission reductions so that people 
living in a nonattainment area receive 
the public health protection intended by 
the NAAQS. 

Marginal ozone nonattainment areas 
are not generally required to implement 
reasonably available control technology 
requirements under subpart 2 of part D 
of Title 1 of the CAA. If an air agency 
were to apply for treatment under CAA 
section 179B(b) to avoid mandatory 
reclassification of a Marginal area after 
its failure to attain by the applicable 
attainment date, an area could continue 
to remain Marginal and, therefore, never 
implement reasonable emissions 
controls. 

The EPA believes that adopting an 
interpretation of CAA section 179B that 
would allow people to continue to be 
subjected to levels of ozone above the 
NAAQS that a state could reasonably 
reduce—in this case not to attainment 
level, but to a level below the current 
level—would be antithetical to the 
objectives of the CAA. The EPA believes 
it is appropriate for the Administrator to 
take this general construct of the CAA 
into account in determining during the 
application of CAA section 179B 
whether, ‘‘to the satisfaction of the 
Administrator,’’ an area would have 
attained the ozone NAAQS by the 
applicable attainment date but for 
emissions emanating from outside of the 
U.S. Accordingly, the EPA is proposing 
and seeking comment on a requirement 
that all demonstrations under CAA 
section 179B(b), regardless of an area’s 
classification (including nonattainment 
areas classified as Marginal), must 
include a showing that the air agency 
adopted all RACM, including RACT, for 
the area in accordance with CAA 
section 172(c)(1), 42 U.S.C. 7502(c)(1). 
Under this interpretation, if the air 
agency did not adopt reasonable control 
measures before making a section 
179B(b) demonstration, it will be 
missing a critical component of the 

demonstration that the area would have 
attained the ozone NAAQS by the 
attainment date ‘‘but for’’ international 
impacts, namely a showing that the area 
could otherwise attain by application of 
reasonable controls on sources of 
emissions that are within the state’s 
jurisdiction.82 We are proposing to add 
new regulatory provisions at 40 CFR 
51.1309 to establish that air agencies 
must also demonstrate RACM for 
Marginal areas for treatment under CAA 
section 179B. 

The EPA encourages air agencies to 
coordinate with their EPA regional 
office to identify approaches to evaluate 
the potential impacts of international 
transport and to determine the most 
appropriate information and analytical 
methods for each area’s unique 
situation. The EPA will also work with 
air agencies that are developing 
attainment plans for which CAA section 
179B is relevant, and ensure the air 
agencies have the benefit of the EPA’s 
understanding of international transport 
of ozone and ozone precursors. Air 
agencies are encouraged to consult with 
their EPA Regional office to establish 
appropriate technical requirements for 
these analyses. The EPA invites 
comment as to whether the EPA should 
develop technical guidance for the ‘‘but 
for’’ analysis in a section 179B 
demonstration, and invites comment 
about which methodologies and tools 
would be most effective to help states 
develop section 179B demonstrations. 

With respect to the larger issue of 
background ozone (or U.S. background, 
(USB)), the EPA has solicited input from 
air agencies, tribes, and interested 
stakeholders on aspects of USB that are 
relevant to attaining the 2015 ozone 
NAAQS in a manner consistent with the 
provisions of the CAA.83 To establish a 
common understanding and foundation 
for discussion, the EPA released a white 
paper titled, ‘‘Implementation of the 
2015 Primary Ozone NAAQS: Issues 
Associated with Background Ozone’’ in 
December 2015, and held a workshop in 
February 2016 to discuss information in 
the white paper.84 
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pollution/background-ozone-workshop-and- 
information. 

85 A high-level summary of workshop feedback is 
available at: https://www.epa.gov/sites/production/
files/2016-03/documents/bgo3-high-level- 
summary.pdf. Additional written comments from 
interested parties are located in a separate EPA 
docket at http://www.regulations.gov (Docket ID No. 
EPA–HQ–OAR–2016–0097). 

86 Carbon Pollution Emission Guidelines for 
Existing Stationary Sources: Electric Utility 
Generating Units; Final Rule (Clean Power Plan) (80 
FR 64662; October 23, 2015). See, e.g., West 

Virginia v. EPA, No. 15A773, Order at 1 (U.S. Feb. 
9, 2016). 

87 U.S. EPA (October 2015) Clean Power Plan 
TSD: Incorporating RE and Demand-Side EE 
Impacts into State Plan Demonstrations available at: 
https://www.epa.gov/sites/production/files/2015- 
11/documents/tsd-cpp-incorporating-re-ee.pdf. 

88 Roadmap for Incorporating EE/RE Programs 
and Policies in NAAQS SIPs/TIPs available at: 
http://www3.epa.gov/airquality/eere/manual.html. 

89 AVERT available at: http://www3.epa.gov/
avert/. 

90 Available at: http://www3.epa.gov/airquality/
eere/pdfs/appendixI.pdf. 

91 American Council for an Energy-Efficient 
Economy (ACEEE) 2013 State Energy Efficiency 
Scorecard. November 2013. Available at http://
www.aceee.org/state-policy/scorecard/. 

92 U.S. EPA 2015. Energy and Environmental 
Guide to Action, Chapter 4 available at: http://
www3.epa.gov/statelocalclimate/documents/pdf/
GTA_Chapter_4.1_508.pdf. 

93 RE requirements include Renewable Portfolio 
Standards or state-enacted RE requirements on a 
Mega-Watt (MW) basis. Database of State Incentives 
for Renewables and Efficiency, March 2013. 
Available at: http://www.dsireusa.org. Accessed 
January 3, 2016. 

94 U.S. EPA. 2015 Energy and Environment Guide 
to Action, Chapter 5 available at: http://
www3.epa.gov/statelocalclimate/documents/pdf/
guide_action_chapter5.pdf. 

95 This area encompasses eight counties in New 
York, 12 counties in New Jersey, and three counties 
in Connecticut. The EPA’s analysis is described in 
the Technical Support Document ‘‘Demonstrating 
NOX Emission Reduction Benefits of State-Level 
Renewable Energy and Energy Efficiency Policies’’ 
available in the docket. 

96 The 2020 RE requirements in each state are 
different and range from 20 percent–30 percent. 

Workshop attendees included 
representatives of state, local and tribal 
air agencies, and other interested 
stakeholders. A general theme among 
attendee comments was a concern that 
the EPA is underestimating the 
magnitude and effects of USB, and that 
available policy solutions do not 
provide meaningful relief from 
nonattainment designations in affected 
areas.85 The EPA continues to refine and 
conduct its national and global model 
simulations to better characterize USB, 
and is actively evaluating the need for 
further guidance and/or rules to address 
USB based on feedback received. 

The EPA also recently finalized 
revisions to the Exceptional Events Rule 
to further facilitate review and approval 
of exceptional events that contribute to 
USB, such as stratospheric intrusions 
and wildfires (81 FR 68216; October 3, 
2016). 

E. Additional Policies and Programs for 
Achieving Emissions Reductions 

1. Multi-Pollutant Planning 

Increasingly, state air agencies are 
considering multi-pollutant emission 
reduction strategies such as energy 
efficiency and renewable energy (EE/RE) 
requirements as compliance options for 
CAA plans and EPA encourages this 
multi-pollutant approach when 
assessing compliance options for ozone 
RFP and attainment demonstration SIPs. 
Many states are already implementing 
cost-effective EE/RE requirements that 
reduce all types of power generation 
related emissions (including carbon 
dioxide, NOX, PM2.5, SO2, and 
hazardous air pollutants). Effectively 
assessing these approaches will require 
strong working relationships between 
state energy and environmental officials. 
As state Public Utility Commissions 
(PUC) and state energy offices 
implement, increase the stringency of, 
or adopt new EE/RE requirements, their 
expertise can assist air agencies to 
incorporate the NOX emission impacts 
into ozone RFP and attainment 
demonstration SIPs. 

The EPA discussed this approach 
more completely in the final Clean 
Power Plan (CPP) 86 and in an 

accompanying Technical Support 
Document (TSD) titled ‘‘Incorporating 
RE and Demand-Side EE into State Plan 
Demonstrations.’’ 87 States would be 
able to use EE/RE requirements as a 
compliance option in their state plans to 
meet the CPP’s carbon dioxide emission 
reduction targets for existing fossil-fired 
electric generating units (EGUs), and 
achieve a co-benefit of reducing NOX 
emissions that would be beneficial to 
managing ozone formation. 

The EPA has available several 
resources to help air agencies 
incorporate these multi-pollutant 
strategies in NAAQS SIPs/TIPs. 
Resources include the ‘‘Roadmap for 
Incorporating EE/RE Programs and 
Policies in NAAQS SIPs/TIPs’’ 88 
(released August 2012) and the AVoided 
Emissions geneRation Tool (AVERT), a 
tool for quantifying NOX, SO2 and CO2 
avoided emissions 89 (released February 
2014). The Roadmap describes four 
pathways (baseline emissions 
projection, control strategy, emerging/
voluntary measures, and weight of 
evidence determination) by which EE/
RE policies and programs could be 
included in a SIP. Each pathway is 
appropriate in certain circumstances 
(existing vs. new EE/RE, control vs. 
voluntary measures, etc.) and the 
Roadmap can help decision-makers 
consider their options as they decide 
which pathway(s) to pursue for 
incorporating EE/RE policies and 
programs into SIP/TIP demonstrations. 
The Roadmap’s Appendix I also 
presents several methods available for 
quantifying the avoided NOX emissions 
from fossil fuel generation as a result of 
electricity savings from EE/RE policy/
program implementation.90 

The EPA’s tool, AVERT, can help 
planners in quantifying the emissions 
reductions that result from EE/RE 
policies and programs. AVERT outputs 
are readily available for SMOKE 
formatting to incorporate the emission 
impacts into air quality models. 

2. Energy Efficiency/Renewable Energy 
Policies and Programs 

a. State-level EE/RE Requirements. 
State PUCs, primarily through their 

utilities, have in recent years been 
rapidly increasing resources devoted to 
EE programs. In the five years spanning 
2006 to 2011, budgets for EE programs 
more than tripled, from $1.6 billion to 
$5.9 billion. Additionally, EE spending 
is projected to continue to grow at a 
substantial rate.91 As of March 2015, 23 
states have mandatory energy efficiency 
requirements, two states have voluntary 
targets, and two states allow energy 
efficiency as a compliance option for 
their renewable portfolio standard.92 

Also, state-level RE requirements have 
been implemented in 29 states plus 
Washington, DC, representing all 
regions of the country.93 Between the 
years 2020 and 2030, many state-level 
renewable portfolio standard (RPS) 
programs require electric utilities to 
serve from 15 to 40 percent of their 
retail sales with renewable power.94 

In an effort to examine the effects of 
these programs, EPA developed a 
counterfactual EE/RE scenario for a 
couple of areas that were nonattainment 
for EPA’s 2008 ozone NAAQS, 
including the New York-New Jersey- 
Connecticut area.95 In these illustrative 
examples the EPA used AVERT to 
approximate the potential emissions 
that would have been emitted into the 
atmosphere without current state-level 
EE/RE requirements. For the New York- 
New Jersey-Connecticut area, the EPA 
estimated that the current state-level RE 
requirements 96 would avoid over 24 
tons per summer day of NOX in 2020, 
and the current state-level EE 
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97 The EE programs used in each state are 
different. Connecticut’s estimated annual efficiency 
savings is 2.8 percent, New York’s target was 15 
percent savings from baseline by 2015, and New 
Jersey incentivized efficiency improvements 
through a funding program of $265 million in 
FY2014. 

98 For context, the RFP plan for the New York- 
New Jersey-Connecticut 1997 ozone NAAQS 
nonattainment area included a 2008 NOX emissions 
projection of 269 tons per summer day. 

99 See http://www.epa.gov/otaq/stateresources/
policy/pag_transp.htm. 

100 See http://www.epa.gov/otaq/stateresources/
policy/pag_transp.htm. 

101 Available at: http://nepis.epa.gov/Exe/
ZyPURL.cgi?Dockey=00002TCM.txt. 

102 On January 17, 2014, the United States Court 
of Appeals for the District of Columbia Circuit 
issued a decision vacating the EPA’s 2011 rule 
titled ‘‘Review of New Sources and Modifications 
in Indian Country’’ (76 FR 38748) with respect to 
non-reservation areas of Indian country (See, 
Oklahoma Department of Environmental Quality v. 
EPA, 740 F.3d 185 (D.C. Cir. 2014)). Under the 
court’s reasoning, with respect to CAA SIPs, a state 
has primary regulatory jurisdiction in non- 
reservation areas of Indian country (i.e., Indian 
allotments located outside of reservations and 
dependent Indian communities) within its 
geographic boundaries unless the EPA or a tribe has 
demonstrated that a tribe has jurisdiction over a 
particular area of non-reservation Indian country 
within the state. 

103 Tribal guidance documents are available at: 
http://www.epa.gov/tribal/forms/consultation-and- 
coordination-tribes. 

programs 97 would avoid nearly 17 tons 
per summer day of NOX in 2020.98 

3. Land Use Planning 
Air agencies may also wish to 

consider strategies that foster more 
efficient urban and regional 
development patterns as a long-term air 
pollution control measure. Resources 
include the U.S. Department of Housing 
and Development—DOT-EPA 
Partnership for Sustainable 
Communities, as well as the policy and 
technical guidance documents on land 
use and related travel efficiency 
available on the EPA’s Office of 
Transportation and Air Quality Web 
site.99 These documents provide 
communities with the information they 
need to better understand the link 
between air quality, transportation and 
land use, and how certain land use 
policies have the potential to help local 
areas achieve and maintain healthy air 
quality. The documents also include 
methods to help communities account 
for the air quality benefits of their local 
land use in their air quality plans. 

If wildfire impacts are significant in a 
particular area, air agencies and 
communities may be able to lessen the 
impacts of wildfires by working 
collaboratively with land managers and 
land owners to employ various 
mitigation measures including taking 
steps to minimize fuel loading in areas 
vulnerable to fire. 

4. Travel Efficiency 
Areas may also consider incorporating 

travel efficiency strategies, such as new 
or expanded mass transit options, 
commuter strategies, system operations 
(e.g., ramp metering), pricing (e.g., 
parking fees, congestion pricing, 
roadway tolls), real-time travel 
information and multimodal freight 
strategies in their SIPs. The EPA has 
released several documents that could 
be useful to air agencies that want to 
evaluate emissions reductions from 
travel efficiency strategies. These 
documents provide information on 
analysis methods and the potential 
effectiveness of different combinations 
of travel efficiency measures for 
reducing emissions. Additionally, the 

EPA has compiled a report about 
transportation control measures that 
have been implemented across the 
country for a variety of purposes, 
including reducing emissions related to 
criteria pollutants. All of these 
documents are available on the EPA’s 
Office of Transportation and Air Quality 
Web site.100 

F. Additional Requirements Related to 
Enforcement and Compliance 

CAA section 172(c)(6) requires 
nonattainment SIPs to ‘‘include 
enforceable emission limitations, and 
such other control measures, means or 
techniques . . . as well as schedules 
and timetables for compliance, as may 
be necessary or appropriate to provide 
for attainment . . .’’ The EPA’s current 
guidance, ‘‘Guidance on Preparing 
Enforceable Regulations and 
Compliance Programs for the 15 Percent 
Rate-of-Progress Plans (EPA–452/R–93– 
005, June 1993)’’ 101 is still relevant to 
rules adopted for SIPs under the 2015 
ozone NAAQS and should be consulted 
for purposes of developing appropriate 
enforceable nonattainment plan 
provisions under CAA section 172(c)(6). 
The EPA is not proposing any 
additional specific regulatory provisions 
related to compliance and enforcement 
for implementing the 2015 ozone 
NAAQS. 

G. Applicability of Proposed Rule to 
Tribes 

Section 301(d) of the CAA authorizes 
the EPA to approve eligible Indian tribes 
to implement provisions of the CAA on 
Indian reservations and other areas 
within the tribes’ jurisdiction.102 The 
TAR (40 CFR part 49.1–49.11), which 
implements CAA section 301(d), sets 
forth the criteria and process for tribes 
to apply to the EPA for eligibility to 
administer CAA programs (40 CFR 49.6, 
49.7). As discussed in detail in the 
proposed 2008 Ozone NAAQS SIP 
Requirements Rule (78 FR 34209; June 

6, 2013), tribes are not required to TIPs 
under the TAR. However, should a tribe 
choose to develop a TIP, this proposed 
rule is intended to serve as a guide for 
addressing key implementation issues 
for their area of Indian country, 
particularly for any areas of Indian 
country that may be designated as 
nonattainment areas separate from 
surrounding state areas. 

It is important for state and local air 
agencies and tribes to work together to 
coordinate planning efforts where 
nonattainment areas include both 
Indian country and state land. 
Coordinated planning in these areas will 
help ensure that the planning decisions 
made by the state and local air agencies 
and tribes complement each other and 
that the nonattainment area makes 
reasonable progress toward attainment 
and ultimately attains the 2015 ozone 
NAAQS. In reviewing and approving 
individual TIPs and SIPs, we will 
determine if together they are consistent 
with the overall air quality needs of an 
area. 

States have an obligation to notify 
other states in advance of any public 
hearing(s) on their state plans if such 
plans will significantly impact such 
other states. 40 CFR 51.102(d)(5). Under 
CAA section 301(d) of the CAA and the 
TAR, tribes may become eligible to be 
treated in a manner similar to states 
(TAS) for this purpose (40 CFR 49.6– 
49.9). Affected tribes with this status 
must also be informed of the contents of 
such state plans and given access to the 
documentation supporting these plans. 
In addition to this mandated process, 
we encourage states to extend the same 
notice to all affected tribes, regardless of 
their TAS status. 

Executive Orders and the EPA’s 
Indian policies generally call for the 
EPA to coordinate and consult with 
tribes on matters that affect tribes. 
Executive Order 13175, titled, 
‘‘Consultation and Coordination with 
Indian Tribal Governments’’ requires 
the EPA to develop a process to ensure 
‘‘meaningful and timely input by tribal 
officials in the development of 
regulatory policies that have Tribal 
implications.’’ In addition, the EPA’s 
policies include the agency’s 1984 
Indian Policy relating to Indian tribes 
and implementation of federal 
environmental programs, the April 10, 
2009, OAQPS guidance ‘‘Consulting 
with Indian Tribal Governments,’’ and 
the ‘‘EPA Policy on Consultation and 
Coordination With Indian Tribes.’’ 103 

VerDate Sep<11>2014 22:10 Nov 16, 2016 Jkt 241001 PO 00000 Frm 00032 Fmt 4701 Sfmt 4702 E:\FR\FM\17NOP2.SGM 17NOP2m
st

oc
ks

til
l o

n 
D

S
K

3G
9T

08
2P

R
O

D
 w

ith
 P

R
O

P
O

S
A

LS
2

http://www.epa.gov/tribal/forms/consultation-and-coordination-tribes
http://www.epa.gov/tribal/forms/consultation-and-coordination-tribes
http://www.epa.gov/otaq/stateresources/policy/pag_transp.htm
http://www.epa.gov/otaq/stateresources/policy/pag_transp.htm
http://www.epa.gov/otaq/stateresources/policy/pag_transp.htm
http://www.epa.gov/otaq/stateresources/policy/pag_transp.htm
http://nepis.epa.gov/Exe/ZyPURL.cgi?Dockey=00002TCM.txt
http://nepis.epa.gov/Exe/ZyPURL.cgi?Dockey=00002TCM.txt


81307 Federal Register / Vol. 81, No. 222 / Thursday, November 17, 2016 / Proposed Rules 

104 The EPA conducted a regulatory impact 
analysis (RIA) of its final action establishing the 
2015 ozone NAAQS. The demographic analysis 
conducted as part of the RIA found that in areas 
with poor air quality relative to the revised 
standards, the representation of minority 
populations was slightly greater than in the U.S. as 
a whole (see Chapter 9, section 9.10 and Appendix 
9A of the RIA). Because the air quality in these 
areas does not currently meet the revised standards, 
populations in these areas would be expected to 
benefit from implementation of the strengthened 
standards. The RIA is available at https://
www3.epa.gov/ttn/ecas/docs/20151001ria.pdf and 
in the RIA docket (EPA–HQ–OAR–2013–0169). 

105 The EPA developed a hypothetical list of 
nonattainment areas for estimating the burden for 
states to meet their 2015 ozone nonattainment area 
requirements. The hypothetical nonattainment 
areas were based on the preliminary 2013–2015 air 
quality data available. The hypothetical 
nonattainment areas include multiple counties for 
most areas based on the existing 2008 and 1997 8- 
hour ozone nonattainment areas, Combined 
Statistical Area, or Core Based Statistical Area 
boundary associated with a violating monitor. Note 
that these areas are used for analytical purposes 
only. Actual nonattainment areas and boundaries 
will be determined through the designations 
process. 

Consistent with these policies, the 
EPA intends to coordinate and consult 
with tribes on activities potentially 
affecting the attainment and 
maintenance of the 2015 ozone NAAQS 
in Indian country, including our actions 
on SIPs. We encourage state air agencies 
to work with tribes with land that is part 
of the same general air quality planning 
area during the SIP development 
process and to coordinate with tribes as 
they develop their SIPs regardless of 
whether the tribe’s area of Indian 
country is separately designated. 

VI. Environmental Justice 
Considerations 

The EPA believes this action will not 
have disproportionately high and 
adverse human health or environmental 
effects on minority, low-income, or 
indigenous populations because it 
would not negatively affect the level of 
protection provided to human health or 
the environment under the 2015 ozone 
NAAQS, which are at levels to protect 
sensitive populations with an adequate 
margin of safety.104 When promulgated, 
these regulations will clarify the SIP 
requirements and the NNSR permitting 
requirements to be met by air agencies 
in order to attain the 2015 ozone 
NAAQS as expeditiously as practicable. 
These requirements are designed to 
protect all segments of the general 
population and will not adversely affect 
the health or safety of minority, low- 
income or indigenous populations. 

VII. Statutory and Executive Order 
Reviews 

A. Executive Order 12866: Regulatory 
Planning and Review and Executive 
Order 13563: Improving Regulation and 
Regulatory Review 

This action is a significant regulatory 
action that was submitted to OMB for 
review. Any changes made in response 
to OMB recommendations have been 
documented in the docket. 

B. Paperwork Reduction Act (PRA) 

The information collection activities 
in this proposed rule have been 
submitted for approval to OMB under 

the PRA. The ICR document that the 
EPA prepared has been assigned the 
EPA ICR No. 2347.03 and OMB 
Reference No. 2060–0695. You can find 
a copy of the ICR in the docket for this 
rule, and it is briefly summarized here. 
The information collection requirements 
are not enforceable until OMB approves 
them. 

The EPA is proposing these 
implementing regulations for 2015 
ozone NAAQS so that air agencies will 
know what CAA requirements apply to 
their nonattainment areas when the air 
agencies develop their SIPs for attaining 
and maintaining the NAAQS. The 
intended effect of these implementing 
regulations is to provide certainty to air 
agencies regarding their planning 
obligations. For purposes of analysis of 
the estimated paperwork burden, the 
EPA assumed 57 nonattainment 
areas,105 some of which must prepare an 
attainment demonstration as well as 
submit an RFP and RACT SIP. The 
attainment demonstration requirement 
would appear in 40 CFR 51.1308 which 
implements CAA subsections 172(c)(1), 
182(b)(1)(A) and 182(c)(2)(B). The RFP 
SIP submission requirement would 
appear in 40 CFR 51.1310, and the 
RACT SIP submission requirement 
would appear in 40 CFR 51.1312, which 
implements CAA subsections 172(c)(1) 
182(b)(2),(c),(d) and (e). 

Air agencies should already have 
information from many emission 
sources, as facilities should have 
provided this information to meet 1- 
hour, 1997, and 2008 ozone NAAQS SIP 
requirements, operating permits and/or 
emissions reporting requirements. Such 
information does not generally reveal 
the details of production processes. But, 
to the extent it may, CBI for the affected 
facilities is protected. Specifically, 
submissions of emissions and control 
efficiency information that is 
confidential, proprietary and trade 
secret is protected from disclosure 
under the requirements of subsections 
503(e) and 114(c) of the CAA. 

The annual burden for this 
information collection averaged over the 
first 3 years of this ICR is estimated to 
be a total of 41,800 labor hours per year 

at an annual labor cost of $2.5 million 
(present value) over the 3-year period or 
approximately $107,000 per state for the 
23 state air agency respondents. The ICR 
Supporting Statement for the 2015 8- 
hour Ozone NAAQS Implementation 
Rule EPA ICR No. 2347.03 in the docket 
provides the details for the 23 state air 
agencies that are required to provide the 
66 SIP revisions for the 57 hypothetical 
areas designated nonattainment for the 
2015 ozone standard. The average 
annual reporting burden is 633 hours 
per response, with approximately 2.87 
responses per state for 66 state 
responses from the state air agencies. 
There are no capital or operating and 
maintenance costs associated with the 
proposed rule requirements. Burden is 
defined at 5 CFR 1320.3(b). 

An agency may not conduct or 
sponsor, and a person is not required to 
respond to, a collection of information 
unless it displays a currently valid OMB 
control number. The OMB control 
numbers for the EPA’s regulations in 40 
CFR are listed in 40 CFR part 9. 

To comment on the agency’s need for 
this information, the accuracy of the 
provided burden estimates and any 
suggested methods for minimizing 
respondent burden, the EPA has 
established a public docket for this rule, 
which includes this ICR, under Docket 
ID No. EPA–HQ–OAR–2016–0202. 
Commenters should submit any 
comments related to the ICR to both the 
EPA and OMB. See the ADDRESSES 
section at the beginning of this notice 
for where to submit comments to the 
EPA. Send comments to OMB at the 
Office of Information and Regulatory 
Affairs, Office of Management and 
Budget, 725 17th Street NW., 
Washington, DC 20503, Attention: Desk 
Office for EPA. Since OMB is required 
to make a decision concerning the ICR 
between 30 and 60 days after November 
17, 2016, a comment to OMB is best 
assured of having its full effect if OMB 
receives it by December 19, 2016. The 
final rule will respond to any OMB or 
public comments on the information 
collection requirements contained in 
this proposal. 

C. Regulatory Flexibility Act (RFA) 
I certify that this action will not have 

a significant economic impact on a 
substantial number of small entities 
under the RFA. This action will not 
impose any requirements on small 
entities. Entities potentially affected 
directly by this rule include state, local 
and tribal governments and none of 
these governments are small 
governments. Other types of small 
entities are not directly subject to the 
requirements of this rule because this 
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action only addresses how a SIP will 
provide for adequate attainment and 
maintenance of the NAAQS and meet 
the obligations of the CAA. Although 
some states may ultimately decide to 
impose economic impacts on small 
entities, that is not required by this rule 
and would only occur at the discretion 
of the state. 

D. Unfunded Mandates Reform Act 
(UMRA) 

This action does not contain any 
unfunded mandate as described in 
UMRA, 2 U.S.C. 1531–1538, and does 
not significantly or uniquely affect small 
governments. The action implements 
mandates specifically and explicitly set 
forth in the CAA without the exercise of 
any policy discretion by the EPA. 

E. Executive Order 13132: Federalism 
This action does not have federalism 

implications. It will not have substantial 
direct effects on the states, on the 
relationship between the national 
government and the states, or on the 
distribution of power and 
responsibilities among the various 
levels of government. 

F. Executive Order 13175: Consultation 
and Coordination With Indian Tribal 
Governments 

This action does not have tribal 
implications as specified in Executive 
Order 13175. It would not have a 
substantial direct effect on one or more 
Indian tribes, since no tribe has to 
develop a TIP under these regulatory 
revisions. Furthermore, these regulation 
revisions do not affect the relationship 
or distribution of power and 
responsibilities between the federal 
government and Indian tribes. The CAA 
and the Tribal Air Rule establish the 
relationship of the federal government 
and tribes in developing plans to attain 
the NAAQS, and these revisions to the 
regulations do nothing to modify that 
relationship. Thus, Executive Order 
13175 does not apply to this action. 

Although Executive Order 13175 does 
not apply to this action, the EPA briefed 
tribal officials in developing this 
proposal. 

G. Executive Order 13045: Protection of 
Children From Environmental Health 
and Safety Risks 

The EPA interprets Executive Order 
13045 as applying only to those 
regulatory actions that concern 
environmental health or safety risks that 
the EPA has reason to believe may 
disproportionately affect children, per 
the definition of ‘‘covered regulatory 
action’’ in section 2–202 of the 
Executive Order. This action is not 

subject to Executive Order 13045 
because it does not concern an 
environmental health risk or safety risk. 

H. Executive Order 13211: Actions 
Concerning Regulations That 
Significantly Affect Energy Supply, 
Distribution or Use 

This action is not a ‘‘significant 
energy action’’ because it is not likely to 
have a significant adverse effect on the 
supply, distribution or use of energy. 

I. National Technology Transfer and 
Advancement Act (NTTA) 

This rulemaking does not involve 
technical standards. 

J. Executive Order 12898: Federal 
Actions To Address Environmental 
Justice in Minority Populations and 
Low-Income Populations 

The EPA believes that this action does 
not have disproportionately high and 
adverse human health or environmental 
effects on minority populations, low- 
income populations and/or indigenous 
populations as specified in Executive 
Order 12898 (59 FR 7629, February 16, 
1994). The documentation for this 
decision is contained in Section VI of 
this preamble. 

VIII. Statutory Authority 
The statutory authority for this action 

is provided by sections 109; 110; 172; 
181 through 185B; 301(a)(1) and 
501(2)(B) of the CAA, as amended (42 
U.S.C. 7409; 42 U.S.C. 7410; 42 U.S.C. 
7502; 42 U.S.C. 7511–7511f; 42 U.S.C. 
7601(a)(1); 42 U.S.C. 7661(2)(B)). 

List of Subjects 

40 CFR Part 50 
Environmental protection, Air 

pollution control, Carbon monoxide, 
Lead, Nitrogen dioxide, Ozone, 
Particulate matter, Sulfur oxides. 

40 CFR Part 51 
Environmental protection, Air 

pollution control, Intergovernmental 
relations, Ozone, Particulate matter, 
Transportation, Volatile organic 
compounds. 

Dated: November 2, 2016. 
Gina McCarthy, 
Administrator. 

For the reasons stated in the 
preamble, Title 40, Chapter I of the Code 
of Federal Regulations is proposed to be 
amended as follows: 

PART 50—NATIONAL PRIMARY AND 
SECONDARY AMBIENT AIR QUALITY 
STANDARDS 

■ 1. The authority citation for part 50 
continues to read as follows: 

Authority: 42 U.S.C. 7401, et seq. 
■ 2. In § 50.15, add paragraph (c) to read 
as follows: 

§ 50.15 National 8-hour primary and 
secondary ambient air quality standards for 
ozone. 
* * * * * 

Proposed Regulatory Text for Option 1 
(c) The 2008 ozone NAAQS set forth 

in this section will remain applicable to 
all areas of the country notwithstanding 
the promulgation of 2015 ozone NAAQS 
under § 50.19. The 2008 ozone NAAQS 
set forth in this section will no longer 
apply to an area 1 year after the effective 
date of the initial area designation of 
that area for the 2015 ozone NAAQS 
pursuant to section 107 of the CAA. For 
purposes of the anti-backsliding 
requirements of § 51.1305, § 51.165 and 
Appendix S to part 51, the area 
designations and classifications with 
respect to the revoked 1-hour, 1997 and 
2008 ozone NAAQS are codified in 40 
CFR part 81. 

Proposed Regulatory Text for Option 2 
(c) Notwithstanding the promulgation 

of 2015 ozone NAAQS under § 50.19, 
the 2008 ozone NAAQS set forth in this 
section will remain applicable to any 
area of the country designated 
nonattainment for the 2008 ozone 
NAAQS as of the date of that area’s 
initial designation for the 2015 ozone 
NAAQS pursuant to section 107 of the 
CAA. For any other area of the country, 
the 2008 ozone NAAQS set forth in this 
section will no longer apply to such area 
1 year after the effective date of the 
initial designation of that area for the 
2015 ozone NAAQS pursuant to section 
107 of the CAA. 

PART 51—REQUIREMENTS FOR 
PREPARATION, ADOPTION, AND 
SUBMITTAL OF IMPLEMENTATION 
PLANS 

■ 3. The authority citation for part 51 
continues to read as follows: 

Authority: 23 U.S.C. 101; 42 U.S.C. 7401– 
7671q. 
■ 4. Revise § 51.1119 to read as follows: 

Subpart AA—Provisions for 
Implementation of 8-Hour Ozone 
National Ambient Air Quality 
Standards 

§ 51.1119 Applicability. 
As of revocation of the 2008 ozone 

NAAQS in an area, as set forth in 
§ 50.15(c), the provisions of §§ 51.1100 
to 51.1118 of subpart AA cease to apply, 
[Proposed Regulatory Text for Option 1: 
except for § 51.1107 for the anti- 
backsliding purposes of § 51.1305(c)(2).] 
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■ 5. Part 51 is amended by adding 
subpart CC to read as follows: 

Subpart CC—Provisions for Implementation 
of the 2015 Ozone National Ambient Air 
Quality Standards 
Sec. 
51.1300 Definitions. 
51.1301 Applicability of part 51. 
51.1302 Classification and nonattainment 

area planning provisions. 
51.1303 Application of classification and 

attainment date provisions in CAA 
section 181 to areas subject to § 51.1302. 

51.1304 [Reserved] 
51.1305 Transition from the 2008 ozone 

NAAQS to the 2015 ozone NAAQS and 
anti-backsliding. 

51.1306 Redesignation to nonattainment 
following initial designations. 

51.1307 Determining eligibility for 1-year 
attainment date extensions for an 8-hour 
ozone NAAQS under CAA section 
181(a)(5). 

51.1308 Modeling and attainment 
demonstration requirements. 

51.1309 Demonstrations that areas would 
have attained but for international 
emissions under CAA section 179B(b) 

51.1310 Requirements for reasonable 
further progress (RFP). 

51.1311 [Reserved] 
51.1312 Requirements for reasonably 

available control technology (RACT) and 
reasonably available control measures 
(RACM). 

51.1313 Section 182(f) NOX exemption 
provisions. 

51.1314 New source review requirements. 
51.1315 Emissions inventory requirements. 
51.1316 Requirements for an Ozone 

Transport Region. 
51.1317 Fee programs for Severe and 

Extreme nonattainment areas that fail to 
attain. 

51.1318 Suspension of SIP planning 
requirements in nonattainment areas that 
have air quality data that meet an ozone 
NAAQS. 

51.1319 Applicability. 

Subpart CC—Provisions for 
Implementation of the 2015 Ozone 
National Ambient Air Quality 
Standards 

§ 51.1300 Definitions. 
The following definitions apply for 

purposes of this subpart. Any term not 
defined herein shall have the meaning 
as defined in 40 CFR 51.100. 

(a) 1-hour NAAQS means the 1-hour 
primary and secondary ozone national 
ambient air quality standards codified at 
40 CFR 50.9. 

(b) 1997 NAAQS means the 1997 8- 
hour primary and secondary ozone 
national ambient air quality standards 
codified at 40 CFR 50.10. 

(c) 2008 NAAQS means the 2008 8- 
hour primary and secondary ozone 
NAAQS codified at 40 CFR 50.15. 

(d) 2015 NAAQS means the 2015 8- 
hour primary and secondary ozone 
NAAQS codified at 40 CFR 50.19. 

(e) 1-hour ozone design value is the 1- 
hour ozone concentration calculated 
according to 40 CFR part 50, appendix 
H and the interpretation methodology 
issued by the Administrator most 
recently before the date of the 
enactment of the CAA Amendments of 
1990. 

(f) 8-hour ozone design value is the 8- 
hour ozone concentration calculated 
according to 40 CFR part 50, appendix 
P for the 2008 NAAQS, and 40 CFR part 
50, appendix U for the 2015 NAAQS. 

(g) CAA means the Clean Air Act as 
codified at 42 U.S.C. 7401–7671q 
(2010). 

(h) Attainment area means, unless 
otherwise indicated, an area designated 
as either attainment, unclassifiable, or 
attainment/unclassifiable. 

(i) Attainment year ozone season shall 
mean the ozone season immediately 
preceding a nonattainment area’s 
maximum attainment date. 

(j) Designation for a NAAQS shall 
mean the effective date of the 
designation for an area for that NAAQS. 

(k) Higher classification/lower 
classification. For purposes of 
determining whether a classification is 
higher or lower, classifications under 
subpart 2 of part D of title I of the CAA 
are ranked from lowest to highest as 
follows: Marginal; Moderate; Serious; 
Severe-15; Severe-17; and Extreme. 

(l) Initially designated means the first 
designation that becomes effective for 
an area for a specific NAAQS and does 
not include a redesignation to 
attainment or nonattainment for that 
specific NAAQS. 

(m) Maintenance area means an area 
that was designated nonattainment for a 
specific NAAQS and was redesignated 
to attainment for that NAAQS subject to 
a maintenance plan as required by CAA 
section 175A. 

(n) Nitrogen Oxides (NOX) means the 
sum of nitric oxide and nitrogen dioxide 
in the flue gas or emission point, 
collectively expressed as nitrogen 
dioxide. 

(o) Ozone season means for each state 
(or portion of a state), the ozone 
monitoring season as defined in 40 CFR 
part 58, appendix D, section 4.1(i) for 
that state (or portion of a state). 

[Proposed Regulatory Text for Option 1: 

(p) Applicable requirements for an 
area for anti-backsliding purposes 
means the following requirements, to 
the extent such requirements apply to 
the area pursuant to its classification for 
revoked ozone NAAQS, as codified in 
40 CFR part 51, on the effective date of 
the revocation of those NAAQS: 

(1) Reasonably available control 
technology (RACT) under CAA sections 
172(c)(1) and 182(b)(2). 

(2) Vehicle inspection and 
maintenance programs (I/M) under CAA 
sections 182(b)(4) and 182(c)(3). 

(3) Major source applicability 
thresholds for purposes of RACT under 
CAA sections 172(c)(2), 182(b), 182(c), 
182(d), and 182(e). 

(4) Reductions to achieve Reasonable 
Further Progress (RFP) under CAA 
sections 172(c)(2), 182(b)(1)(A), and 
182(c)(2)(B) and EPA’s implementing 
regulations at § 51.1310. 

(5) Clean fuels fleet program under 
CAA section 183(c)(4). 

(6) Clean fuels for boilers under CAA 
section 182(e)(3). 

(7) Transportation Control Measures 
(TCMs) during heavy traffic hours as 
specified under CAA section 182(e)(4). 

(8) Enhanced (ambient) monitoring 
under CAA section 182(c)(1). 

(9) Transportation controls under 
CAA section 182(c)(5). 

(10) Vehicle miles traveled provisions 
of CAA section 182(d)(1). 

(11) NOX requirements under CAA 
section 182(f). 

(12) Attainment demonstration 
requirements under CAA sections 
172(c)(4), 182(b)(1)(A), and 182(c)(2). 

(13) Nonattainment contingency 
measures required under CAA sections 
172(c)(9) and 182(c)(9) for failure to 
attain an ozone NAAQS by the 
applicable attainment date for that 
NAAQS or failure to make reasonable 
further progress toward attainment of 
that ozone NAAQS. 

(14) Nonattainment NSR major source 
thresholds and offset ratios under CAA 
sections 172(a)(5) and 182(a)(2). 

(15) Penalty fee program requirements 
for Severe and Extreme Areas under 
CAA section 185. 

(16) Contingency measures associated 
with areas utilizing CAA section 
182(e)(5). 

(17) Reasonably available control 
measures (RACM) requirements under 
CAA section 172(c)(1).] 

(q) CSAPR means the Cross-State Air 
Pollution Rule codified at 40 CFR 52.38 
and part 97. 

(r) CAIR means the Clean Air 
Interstate Rule codified at 40 CFR 
51.123, 52.35 and part 95. 

(s) NOX SIP Call means the rules 
codified at 40 CFR 51.121 and 51.122. 

(t) Ozone transport region (OTR) 
means the area established by CAA 
section 184(a) or any other area 
established by the Administrator 
pursuant to CAA section 176A for 
purposes of ozone. 

(u) Reasonable further progress (RFP) 
means the emissions reductions 
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required under CAA sections 172(c)(2), 
182(c)(2)(B), 182(c)(2)(C), and § 51.1310. 
The EPA interprets RFP under CAA 
section 172(c)(2) to be an average 3 
percent per year emissions reduction of 
either VOC or NOX. 

(v) Rate-of-progress (ROP) means the 
15 percent progress reductions in VOC 
emissions over the first 6 years after the 
baseline year required under CAA 
section 182(b)(1). 

(w) Revocation of the 1-hour ozone 
NAAQS means the time at which the 1- 
hour ozone NAAQS no longer apply to 
an area pursuant to 40 CFR 50.9(b). The 
date of revocation of the 1-hour NAAQS 
was June 15, 2005 for most areas of the 
country. 

(x) Revocation of the 1997 ozone 
NAAQS means the time at which the 
1997 8-hour ozone NAAQS no longer 
apply to an area pursuant to 40 CFR 
50.10(c). The date of revocation of the 
1997 ozone NAAQS was April 6, 2015 
for all areas of the country. 

(y) Revocation of the 2008 ozone 
NAAQS means the time at which the 
2008 8-hour ozone NAAQS no longer 
apply to an area pursuant to 40 CFR 
50.15(c). 

(z) Subpart 1 means subpart 1 of part 
D of title I of the CAA. 

(aa) Subpart 2 means subpart 2 of part 
D of title I of the CAA. 

(bb) I/M refers to the inspection and 
maintenance programs for in-use 
vehicles required under the 1990 CAA 
Amendments and defined by subpart S 
of 40 CFR part 51. 

(cc) An area ‘‘Designated 
nonattainment for the 1-hour ozone 
NAAQS’’ means, for purposes of 40 CFR 

51.1305, an area that is subject to 
applicable 1-hour ozone NAAQS anti- 
backsliding requirements as of April 6, 
2015, the effective date of the revocation 
of the 1997 ozone NAAQS. 

(dd) An area ‘‘Designated 
nonattainment for the 1997 8-hour 
ozone NAAQS’’ means, for purposes of 
40 CFR 51.1305, an area that is subject 
to applicable 1997 ozone NAAQS anti- 
backsliding requirements as of April 6, 
2015, the effective date of the revocation 
of the 1997 ozone NAAQS. 

(ee) An area ‘‘Designated 
nonattainment for the 2008 8-hour 
ozone NAAQS’’ means, for purposes of 
40 CFR 51.1305, an area that is subject 
to applicable 2008 8-hour ozone 
NAAQS anti-backsliding requirements 
as of the effective date of the revocation 
of the 2008 ozone NAAQS. 

(ff) Current ozone NAAQS means the 
most recently promulgated ozone 
NAAQS at the time of application of any 
provision of this subpart. 

(gg) Base year inventory for the 
nonattainment area means a 
comprehensive, accurate, current 
inventory of actual emissions from 
sources of VOC and NOX emitted within 
the boundaries of the nonattainment 
area as required by CAA section 
182(a)(1). 

(hh) Ozone season day emissions 
means an average day’s emissions for a 
typical ozone season work weekday. 
The state shall select, subject to EPA 
approval, the particular month(s) in the 
ozone season and the day(s) in the work 
week to be represented, considering the 
conditions assumed in the development 

of RFP plans and/or emissions budgets 
for transportation conformity. 

§ 51.1301 Applicability of part 51. 

The provisions in subparts A–Y and 
AA of part 51 apply to areas for 
purposes of the 2015 ozone NAAQS to 
the extent they are not inconsistent with 
the provisions of this subpart. 

§ 51.1302 Classification and 
nonattainment area planning provisions. 

An area designated nonattainment for 
the 2015 ozone NAAQS will be 
classified in accordance with CAA 
section 181, as interpreted in 
§ 51.1303(a), and will be subject to the 
requirements of subpart 2 of part D of 
title I of the CAA that apply for that 
classification. 

§ 51.1303 Application of classification and 
attainment date provisions in CAA section 
181 to areas subject to § 51.1302. 

(a) In accordance with CAA section 
181(a)(1), each area designated 
nonattainment for the 2015 ozone 
NAAQS shall be classified by operation 
of law at the time of designation. The 
classification shall be based on the 8- 
hour design value for the area at the 
time of designation, in accordance with 
Table 1 of paragraph (a) of this section. 
A state may request a higher or lower 
classification as provided in paragraphs 
(b) and (c) of this section. For each area 
classified under this section, the 
attainment date for the 2015 NAAQS 
shall be as expeditious as practicable, 
but not later than the date provided in 
Table 1 as follows: 

TABLE 1—CLASSIFICATIONS AND ATTAINMENT DATES FOR 2015 8-HOUR OZONE NAAQS (0.070 ppm) FOR AREAS 
SUBJECT TO 40 CFR 51.1302 

Area class 
8-Hour design 

value 
(ppm ozone) 

Primary standard 
attainment date 
(years after the 
effective date of 
designation for 
2015 primary 

NAAQS) 

Marginal: 
from ....................................................................................................................................................... 0.071 3 
up to * .................................................................................................................................................... 0.081 

Moderate: 
from ....................................................................................................................................................... 0.081 6 
up to * .................................................................................................................................................... 0.093 

Serious: 
from ....................................................................................................................................................... 0.093 9 
up to * .................................................................................................................................................... 0.105 

Severe-15: 
from ....................................................................................................................................................... 0.105 15 
up to * .................................................................................................................................................... 0.111 

Severe-17: 
from ....................................................................................................................................................... 0.111 17 
up to * .................................................................................................................................................... 0.163 

Extreme: 
equal to or above ................................................................................................................................. 0.163 20 

* But not including. 
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(b) A state may request, and the 
Administrator must approve, a higher 
classification for an area for any reason 
in accordance with CAA section 
181(b)(3). 

(c) A state may request, and the 
Administrator may in the 
Administrator’s discretion approve, a 
higher or lower classification for an area 
in accordance with CAA section 
181(a)(4). 

(d) The following nonattainment areas 
are reclassified for the 2015 ozone 
NAAQS as follows: Serious—Ventura 
County, CA; Severe—Los Angeles-San 
Bernardino Counties (West Mojave 
Desert), Riverside County (Coachella 
Valley), and Sacramento Metro, CA; 
Extreme—Los Angeles-South Coast Air 
Basin, and San Joaquin Valley, CA. 

§ 51.1304 [Reserved] 

§ 51.1305 Transition from the 2008 ozone 
NAAQS to the 2015 ozone NAAQS and anti- 
backsliding. 

(a) Requirements that continue to 
apply after revocation of prior ozone 
NAAQS. (1) Areas designated 
nonattainment for the 2015 ozone 
NAAQS and nonattainment for a prior 
revoked ozone NAAQS. The following 
requirements apply to an area 
designated nonattainment for the 2015 
ozone NAAQS and also designated 
nonattainment for a prior ozone NAAQS 
as of the effective date of the revocation 
of the respective prior ozone NAAQS 
unless the area has an approved 
redesignation substitute: The area 
remains subject to the obligation to 
adopt and implement the applicable 
requirements of § 51.1300(p), for any 
ozone NAAQS for which it was 
designated nonattainment as of the 
effective date of its revocation, in 
accordance with its classification for 
that NAAQS as of the effective date of 
its revocation, except as provided in 
paragraph (b) of this section or if the 
area has an approved redesignation 
substitute. 

(2) Areas designated nonattainment 
for the 2015 ozone NAAQS and 
maintenance for a prior revoked ozone 
NAAQS. For an area designated 
nonattainment for the 2015 ozone 
NAAQS that was redesignated to 
attainment for a prior ozone NAAQS 
prior to the effective date of the 
revocation of the respective prior ozone 
NAAQS (hereinafter a ‘‘maintenance 
area’’), the approved SIP, including the 
maintenance plan, is considered to 
satisfy the applicable requirements of 40 
CFR 51.1300(p) for the revoked NAAQS. 
The measures in the approved SIP and 
maintenance plan shall continue to be 
implemented in accordance with the 

terms in the approved SIP. Any 
measures associated with applicable 
requirements that were shifted to 
contingency measures prior to the 
effective date of the revocation of the 
prior ozone NAAQS shall remain in that 
form. After revocation of a prior 
NAAQS, and to the extent consistent 
with any SIP for the 2015 ozone NAAQS 
and with CAA sections 110(l) and 193, 
the state may request approval from the 
EPA to shift obligations under the 
applicable requirements of § 51.1300(p) 
to the SIP’s list of maintenance plan 
contingency measures for the area. 

(3) Areas designated attainment for 
the 2015 ozone NAAQS and 
nonattainment for a prior revoked ozone 
NAAQS. For an area designated 
attainment for the 2015 ozone NAAQS, 
and designated nonattainment for the a 
prior ozone NAAQS as of the effective 
date of the revocation of the respective 
prior ozone NAAQS, the area is no 
longer subject to nonattainment NSR for 
the 1997 or 2008 ozone NAAQS, if 
applicable, and the state may request 
approval from the EPA to either remove 
the nonattainment NSR provisions from 
the SIP or shift them to the SIP’s list of 
maintenance plan contingency measures 
for the area. Such approval must be 
consistent with CAA sections 110(l) and 
193. If the area’s nonattainment NSR 
provisions are removed from the active 
portion of the SIP for the area, the area’s 
approved PSD SIP shall be considered 
to satisfy the state’s obligations with 
respect to the area’s maintenance of the 
2015 ozone NAAQS pursuant to CAA 
section 110(a)(1). The state may request 
approval from the EPA, consistent with 
CAA sections 110(l) and 193, to shift 
SIP measures adopted to satisfy other 
applicable requirements of § 51.1300(p) 
to the SIP’s list of maintenance plan 
contingency measures for the area. 

(4) Requirements for areas designated 
attainment for the 2015 ozone NAAQS 
and maintenance for a prior revoked 
ozone NAAQS. An area designated 
attainment for the 2015 ozone NAAQS 
with an approved CAA section 175A 
maintenance plan for a prior revoked 
ozone NAAQS is considered to satisfy 
the applicable requirements of 40 CFR 
51.1300(p) through implementation of 
the SIP and maintenance plan 
provisions for the area. After revocation 
of a prior NAAQS, and to the extent 
consistent with CAA sections 110(l) and 
193, the state may request approval from 
the EPA to shift obligations under the 
applicable requirements of 40 CFR 
51.1300(p) to the list of maintenance 
plan contingency measures for the area. 

For an area that is initially designated 
attainment for the 2015 ozone NAAQS 
and which has been redesignated to 

attainment for a prior revoked ozone 
NAAQS with an approved CAA section 
175A maintenance plan and an 
approved PSD SIP, the area’s approved 
maintenance plan and the state’s 
approved PSD SIP for the area are 
considered to satisfy the state’s 
obligations with respect to the area’s 
maintenance of the 2015 ozone NAAQS 
pursuant to CAA section 110(a)(1). 

(b) Effect of Redesignation or 
Redesignation Substitute. (1) An area 
remains subject to the anti-backsliding 
obligations for a revoked NAAQS under 
paragraphs (a)(1) and (a)(2) of this 
section until either: (i) EPA approves a 
redesignation to attainment for the area 
for the 2015 ozone NAAQS, in which 
case regulatory anti-backsliding 
requirements for the 1997 and 2008 
ozone standards, if applicable, are 
satisfied; or (ii) EPA approves a 
demonstration for the area in a 
redesignation substitute procedure for a 
revoked NAAQS. Under this 
redesignation substitute procedure for a 
revoked NAAQS, and for this limited 
anti-backsliding purpose, the 
demonstration must show that the area 
has attained that revoked NAAQS due 
to permanent and enforceable emission 
reductions and that the area will 
maintain that revoked NAAQS for 10 
years from the date of EPA’s approval of 
this showing. 

(2) If EPA, after notice-and-comment 
rulemaking, approves a redesignation to 
attainment, the state may request 
approval from the EPA to either remove 
provisions for nonattainment NSR from 
the SIP for the 1997 and 2008 ozone 
standards, subject to the requirements of 
CAA sections 110(l) and 193, or shift 
them to the SIP’s list of maintenance 
plan contingency measures for the area. 

(3) If the EPA, after notice-and- 
comment rulemaking, approves a 
redesignation to attainment, the state 
may request approval from the EPA to 
shift other anti-backsliding obligations 
for the 1997 and 2008 ozone standards 
to contingency measures, provided that 
such action is consistent with CAA 
sections 110(l) and 193. 

(4) If EPA, after notice and comment 
rulemaking, approves a redesignation 
substitute for a revoked NAAQS, the 
state may request approval from the 
EPA to either remove provisions for 
nonattainment NSR for that revoked 
NAAQS from the SIP, or shift them to 
the SIP’s list of maintenance plan 
contingency measures for the area. 

(5) If EPA, after notice and comment 
rulemaking, approves a redesignation 
substitute for a revoked NAAQS, the 
state may request approval from the 
EPA to shift other anti-backsliding 
obligations for that revoked NAAQS to 
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contingency measures provided that 
such action is consistent with CAA 
sections 110(l) and 193. 

(6) Areas that are designated 
nonattainment for the 2008 ozone 
NAAQS at the time of designation for 
the 2015 ozone NAAQS may be 
redesignated to attainment prior to the 
effective date of revocation of the 2008 
ozone NAAQS. 

(c) Portions of an area designated 
nonattainment or attainment for the 
2015 ozone NAAQS that remain subject 
to the obligations identified in 
paragraph (a) of this section. Only that 
portion of the designated nonattainment 
or attainment area for the 2015 ozone 
NAAQS that was required to adopt the 
applicable requirements in § 51.1300(p) 
for purposes of a prior revoked ozone 
NAAQS is subject to the obligations 
identified in paragraph (a) of this 
section. Subpart C of 40 CFR part 81 
identifies the areas designated 
nonattainment and associated area 
boundaries for prior ozone NAAQS as of 
the effective date of the revocation of 
the prior NAAQS. 

(d) Obligations under a prior ozone 
NAAQS that no longer apply after 
revocation of the prior ozone NAAQS. 
(1) Second 10-year maintenance plans. 
As of the effective date of the revocation 
of a prior ozone NAAQS, an area with 
an approved maintenance plan for the 
respective prior ozone NAAQS under 
CAA section 175A is not required to 
submit a corresponding second 10-year 
maintenance plan 8 years after approval 
of the initial maintenance plan for that 
prior ozone NAAQS. 

(2) Determinations of failure to attain 
a prior revoked ozone NAAQS. (i) As of 
the effective date of the revocation of a 
prior ozone NAAQS, the EPA is no 
longer obligated to determine pursuant 
to CAA section 181(b)(2) or section 
179(c) whether an area attained the 
respective prior ozone NAAQS by that 
area’s attainment date for that prior 
ozone NAAQS. 

(ii) As of the effective date of the 
revocation of a prior ozone NAAQS, the 
EPA is no longer obligated to reclassify 
an area to a higher classification for the 
respective prior ozone NAAQS based 
upon a determination that the area 
failed to attain that prior ozone NAAQS 
by the area’s attainment date for that 
prior ozone NAAQS. 

(iii) For a prior revoked ozone 
NAAQS, the EPA is required to 
determine whether an area attained the 
prior ozone NAAQS by the area’s 
attainment date solely for anti- 
backsliding purposes to address an 
applicable requirement for 
nonattainment contingency measures 
and CAA section 185 fee programs. In 

making such a determination, the EPA 
may consider and apply the provisions 
of CAA section 181(a)(5) and former 40 
CFR 51.907 and 51.1107 in interpreting 
whether a 1-year extension of the 
attainment date is applicable. 

(e) Continued applicability of the 
Federal Implementation Plan (FIP) and 
SIP requirements pertaining to interstate 
transport under CAA section 
110(a)(2)(D)(i) and (ii) after revocation 
of prior ozone NAAQS. All control 
requirements associated with a FIP or 
approved SIP in effect for an area as of 
the effective date of the revocation of a 
prior ozone NAAQS, such as the NOX 
SIP Call, the CAIR, or the CSAPR shall 
continue to apply after revocation of the 
prior ozone NAAQS. Control 
requirements approved into the SIP 
pursuant to obligations arising from 
CAA section 110(a)(2)(D)(i) and (ii), 
including [NOTE: Update listing as 
necessary to reflect CSAPR update rule 
due summer 2016] 40 CFR 51.121, 
51.122, 51.123 and 51.124, may be 
modified by the state only if the 
requirements of §§ 51.121, 51.122, 
51.123 and 51.124, including statewide 
NOX emission budgets continue to be in 
effect. Any such modification must meet 
the requirements of CAA section 110(l). 

(f) New source review. An area 
designated nonattainment for the 2015 
ozone NAAQS and designated 
nonattainment for a prior revoked ozone 
NAAQS remains subject to the 
obligation to adopt and implement the 
major source threshold and offset 
requirements for nonattainment NSR 
that apply or applied to the area 
pursuant to CAA sections 172(c)(5), 173 
and 182 based on the highest of: (i) The 
area’s classification under CAA section 
181(a)(1) for the 1-hour NAAQS as of 
the effective date of revocation of the 1- 
hour ozone NAAQS; (ii) the area’s 
classification under 40 CFR 51.903 for 
the 1997 ozone NAAQS as of April 6, 
2015, which is the effective date of 
revocation of the 1997 ozone NAAQS; 
(iii) the area’s classification under 40 
CFR 51.1103 for the 2008 ozone NAAQS 
as of the date a permit is issued or as 
of the effective date of revocation of the 
2008 ozone NAAQS for that area, 
whichever is earlier; and (iv) the area’s 
classification under § 51.1303 for the 
2015 ozone NAAQS. Upon the approval 
of the EPA of removal of nonattainment 
NSR obligations for a revoked NAAQS 
under § 51.1305(b), the state remains 
subject to the obligation to adopt and 
implement the major source threshold 
and offset requirements for 
nonattainment NSR that apply or 
applied to the area for the remaining 
applicable NAAQS consistent with this 
paragraph. 

§ 51.1306 Redesignation to nonattainment 
following initial designations. 

For any area that is initially 
designated attainment for the 2015 
ozone NAAQS and that is subsequently 
redesignated to nonattainment for the 
2015 ozone NAAQS, any absolute, fixed 
date applicable in connection with the 
requirements of this part other than an 
attainment date is extended by a period 
of time equal to the length of time 
between the effective date of the initial 
designation for the 2015 ozone NAAQS 
and the effective date of redesignation, 
except as otherwise provided in this 
subpart. The maximum attainment date 
for a redesignated area would be based 
on the area’s classification, consistent 
with Table 1 in § 51.1303. 

§ 51.1307 Determining eligibility for 1-year 
attainment date extensions for an 8-hour 
ozone NAAQS under CAA section 181(a)(5). 

(a) A nonattainment area will meet 
the requirement of CAA section 
181(a)(5)(B) pertaining to 1-year 
extensions of the attainment date if: 

(1) For the first 1-year extension, the 
area’s 4th highest daily maximum 8- 
hour average in the attainment year is 
no greater than the level of that NAAQS. 

(2) For the second 1-year extension, 
the area’s 4th highest daily maximum 8- 
hour value, averaged over both the 
original attainment year and the first 
extension year, is no greater than the 
level of that NAAQS. 

(b) For purposes of paragraph (a)(1) of 
this section, the area’s 4th highest daily 
maximum 8-hour average for a year 
shall be from the monitor with the 
highest 4th highest daily maximum 8- 
hour average for that year of all the 
monitors that represent that area. 

(c) For purposes of paragraph (a)(2) of 
this section, the area’s 4th highest daily 
maximum 8-hour value, averaged over 
both the original attainment year and 
the first extension year, shall be from 
the monitor in each year with the 
highest 4th highest daily maximum 8- 
hour average of all monitors that 
represent that area. 

§ 51.1308 Modeling and attainment 
demonstration requirements. 

(a) An area classified Moderate under 
§ 51.1303(a) shall submit an attainment 
demonstration that provides for such 
specific reductions in emissions of 
VOCs and NOX as necessary to attain 
the primary NAAQS by the applicable 
attainment date, and such 
demonstration is due no later than 36 
months after the effective date of the 
area’s designation for the 2015 ozone 
NAAQS. 

(b) An area classified Serious or 
higher under § 51.1303(a) shall be 
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subject to the attainment demonstration 
requirement applicable for that 
classification under CAA section 182(c), 
and such demonstration is due no later 
than 48 months after the effective date 
of the area’s designation for the 2015 
ozone NAAQS. 

(c) Attainment demonstration criteria. 
An attainment demonstration due 
pursuant to paragraph (a) or (b) of this 
section must meet the requirements of 
Appendix W of this part and shall 
include inventory data, modeling 
results, and emission reduction analyses 
on which the state has based its 
projected attainment date; the adequacy 
of an attainment demonstration shall be 
demonstrated by means of a 
photochemical grid model or any other 
analytical method determined by the 
Administrator, in the Administrator’s 
discretion, to be at least as effective. 

(d) Implementation of control 
measures. For each nonattainment area, 
the state must provide for 
implementation of all control measures 
needed for attainment as expeditiously 
as practicable. All control measures in 
the attainment plan and demonstration 
must be implemented no later than the 
beginning of the attainment year ozone 
season, notwithstanding any alternate 
RACT and/or RACM implementation 
deadline requirements in § 51.1312. 

§ 51.1309 Demonstrations that areas 
would have attained but for international 
emissions under CAA section 179B(b). 

For purposes of CAA section 179B(b), 
42 U.S.C. 7509a(b), in order to establish 
to the satisfaction of the Administrator 
that, with respect to an ozone 
nonattainment area classified as 
Marginal in such State, such State 
would have attained the national 
ambient air quality standard for ozone 
by the applicable attainment date, but 
for emissions emanating from outside 
the United States, a State must 
demonstrate that all reasonably 
available control measures have been 
implemented in the nonattainment area 
in accordance with CAA section 
172(c)(1), 42 U.S.C. 7502(c)(1). 

§ 51.1310 Requirements for reasonable 
further progress (RFP). 

(a) RFP for nonattainment areas 
classified pursuant to § 51.1303. The 
RFP requirements specified in CAA 
section 182 for that area’s classification 
shall apply. 

(1) Submission deadline. For each 
area classified Moderate or higher 
pursuant to § 51.1303, the state shall 
submit a SIP revision no later than 36 
months after the effective date of 
designation as nonattainment for the 
2015 ozone NAAQS that provides for 

RFP as described in paragraphs (a)(2) 
through (4) of this section. 

(2) RFP requirements for areas with 
an approved prior ozone NAAQS 15 
percent VOC ROP plan. An area 
classified Moderate or higher that has 
the same boundaries as an area, or is 
entirely composed of several areas or 
portions of areas, for which EPA fully 
approved a 15 percent plan for a prior 
ozone NAAQS is considered to have 
met the requirements of CAA section 
182(b)(1) for the 2015 ozone NAAQS 
and instead: 

(i) If classified Moderate or higher, the 
area is subject to the RFP requirements 
under CAA section 172(c)(2) and shall 
submit a SIP revision that: 

(A) Provides for a 15 percent emission 
reduction from the baseline year within 
6 years after the baseline year; 

(B) Provides for an additional 
emissions reduction of 3 percent per 
year from the end of the first 6-year 
period after the baseline year up to the 
beginning of the attainment year if a 
baseline year earlier than 2017 is used; 
and 

(C) Relies on either NOX or VOC 
emissions reductions (or a combination) 
to meet the requirements of paragraphs 
(a)(2)(i)(A) and (B) of this section. Use 
of NOX emissions reductions must meet 
the criteria in CAA section 182(c)(2)(C). 

(ii) If classified Serious or higher, the 
area is also subject to RFP under CAA 
section 182(c)(2)(B) and shall submit a 
SIP revision no later than 48 months 
after the effective date of designation 
providing for an average emissions 
reduction of 3 percent per year: 

(A) For all remaining 3-year periods 
after the first 6-year period after the 
baseline year until the year of the area’s 
attainment date; and 

(B) That relies on either NOX or VOC 
emissions reductions (or a combination) 
to meet the requirements of (a)(2)(ii)(A) 
and (B). Use of NOX emissions 
reductions must meet the criteria in 
CAA section 182(c)(2)(C). 

(3) RFP requirements for areas for 
which an approved 15 percent VOC 
ROP plan for a prior ozone NAAQS 
exists for only a portion of the area. An 
area that contains one or more portions 
for which EPA fully approved a 15 
percent VOC ROP plan for a prior ozone 
NAAQS (as well as areas for which EPA 
has not fully approved a 15 percent plan 
for a prior ozone NAAQS) shall meet the 
requirements of either paragraph 
(a)(3)(i) or (ii) of this section. 

(i) The state shall not distinguish 
between the portion of the area with a 
previously approved 15 percent ROP 
plan and the portion of the area without 
such a plan, and shall meet the 
requirements of paragraph (a)(4) of this 

section for the entire nonattainment 
area. 

(ii) The state shall treat the area as 
two parts, each with a separate RFP 
target as follows: 

(A) For the portion of the area without 
an approved 15 percent VOC ROP plan 
for a prior ozone NAAQS, the state shall 
submit a SIP revision as required under 
paragraph (a)(4) of this section. 

(B) For the portion of the area with an 
approved 15 percent VOC ROP plan for 
a prior ozone NAAQS, the state shall 
submit a SIP as required under 
paragraph (a)(2) of this section. 

(4) ROP Requirements for areas 
without an approved prior ozone 
NAAQS 15 percent VOC ROP plan. 

(i) For each area, the state shall 
submit a SIP revision consistent with 
CAA section 182(b)(1). The 6-year 
period referenced in CAA section 
182(b)(1) shall begin January 1 of the 
year following the year used for the 
baseline emissions inventory. 

(ii) For Moderate areas, the plan must 
provide for an additional 3 percent per 
year reduction from the end of the first 
6-year period after the baseline year up 
to the beginning of the attainment year 
if a baseline year other than the most 
recent triennial inventory year is 
selected under paragraph (b) of this 
section. 

(iii) For each area classified Serious or 
higher, the state shall submit a SIP 
revision consistent with CAA section 
182(c)(2)(B). The final increment of 
progress must be achieved no later than 
the attainment date for the area. 

(5) Creditability of emission control 
measures for RFP plans. Except as 
specifically provided in CAA section 
182(b)(1)(C) and (D), CAA section 
182(c)(2)(B), and 40 CFR 51.1310(a)(6), 
all emission reductions from SIP- 
approved or federally promulgated 
measures that occur after the baseline 
emissions inventory year are creditable 
for purposes of the RFP requirements in 
this section, provided the reductions 
meet the requirements for creditability, 
including the need to be enforceable, 
permanent, quantifiable, and surplus. 

(6) Creditability of out-of-area 
emissions reductions. For purposes of 
meeting the RFP requirements in 
§ 51.1310, in addition to the restrictions 
on the creditability of emission control 
measures listed in § 51.1310(a)(5), 
creditable emission reductions for fixed 
percentage reduction RFP must be 
obtained from emissions sources located 
within the nonattainment area. 

(7) Calculation of non-creditable 
emissions reductions. The following 
four categories of control measures 
listed in CAA section 182(b)(1)(D) are 
no longer required to be calculated for 
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exclusion in RFP analyses because the 
Administrator has determined that due 
to the passage of time the effect of these 
exclusions would be de minimis: (i) 
Measures related to motor vehicle 
exhaust or evaporative emissions 
promulgated by January 1, 1990; (ii) 
regulations concerning Reid vapor 
pressure promulgated by November 15, 
1990; (iii) measures to correct previous 
RACT requirements; and (iv) measures 
required to correct previous I/M 
programs. 

(b) Baseline emissions inventory for 
RFP plans. For the RFP plans required 
under this section, at the time of 
designation as nonattainment for an 
ozone NAAQS the baseline emissions 
inventory shall be the emissions 
inventory for the most recent calendar 
year for which a complete triennial 
inventory is required to be submitted to 
EPA under the provisions of subpart A 
of this part. States may use an 
alternative baseline emissions inventory 
provided that the year selected is 
between the year of designation as 
nonattainment for that NAAQS and the 
year that NAAQS was promulgated. All 
states associated with a multi-state 
nonattainment area must consult and 
agree on a single alternative baseline 
year. The emissions values included in 
the inventory required by this section 
shall be actual ozone season day 
emissions as defined by § 51.1300(ee). 

(c) Milestones. (1) Applicable 
milestones. Consistent with CAA 
section 182(g)(1) for each area classified 
Serious or higher, the state shall 
determine at specified intervals whether 
each area has achieved the reduction in 
emissions required under paragraphs 
(a)(2) through (4) of this section. The 
initial determination shall occur 6 years 
after the baseline year, and at intervals 
of every 3 years thereafter. The 
reduction in emissions required by the 
end of each interval shall be the 
applicable milestone. 

(2) Milestone compliance 
demonstrations. For each area subject to 
the milestone requirements under 
paragraph (c)(1) of this section, not later 
than 90 days after the date on which an 
applicable milestone occurs (not 
including an attainment date on which 
a milestone occurs in cases where the 
ozone standards have been attained), 
each state in which all or part of such 
area is located shall submit to the 
Administrator a demonstration that the 
milestone has been met. The 
demonstration under this paragraph 
must provide for objective evaluation of 
reasonable further progress toward 
timely attainment of the ozone NAAQS 
in the area, and may take the form of: 

(i) Such information and analysis as 
needed to quantify the actual reduction 
in emissions achieved in the time 
interval preceding the applicable 
milestone; or 

(ii) Such information and analysis as 
needed to demonstrate progress 
achieved in implementing the approved 
SIP control measures, including RACM 
and RACT, corresponding with the 
reduction in emissions achieved in the 
time interval preceding the applicable 
milestone. 

§ 51.1311 [Reserved] 

§ 51.1312 Requirements for reasonably 
available control technology (RACT) and 
reasonably available control measures 
(RACM). 

(a) RACT requirement for areas 
classified pursuant to § 51.1303. (1) For 
each nonattainment area classified 
Moderate or higher, the state shall 
submit a SIP revision that meets the 
VOC and NOX RACT requirements in 
CAA sections 182(b)(2) and 182(f). 

(2) SIP submission deadline. (i) For a 
RACT SIP required pursuant to initial 
area designations, the state shall submit 
the RACT SIP for each area no later than 
24 months after the effective date of 
designation for a specific ozone 
NAAQS. 

(ii) For a RACT SIP required pursuant 
to reclassification, the SIP revision 
deadline is either 24 months from the 
effective date of reclassification, or the 
deadline established by the 
Administrator in the reclassification 
action. 

(iii) For a RACT SIP required 
pursuant to the issuance of a new 
Control Techniques Guideline (CTG) 
under CAA section 183, the SIP revision 
deadline is either 24 months from the 
date of CTG issuance, or the deadline 
established by the Administrator in the 
action issuing the CTG. 

(3) RACT implementation deadline. 
(i) For RACT required pursuant to initial 
area designations, the state shall provide 
for implementation of such RACT as 
expeditiously as practicable, but no later 
than January 1 of the 5th year after the 
effective date of designation. 

(ii) For RACT required pursuant to 
reclassification, the state shall provide 
for implementation of such RACT as 
expeditiously as practicable, but either 
no later than January 1 of the 3rd year 
after the associated SIP revision 
submission deadline or the deadline 
established by the Administrator in the 
final action issuing the area 
reclassification. 

(iii) For RACT required pursuant to 
issuance of a new CTG under CAA 
section 183, the state shall provide for 
implementation of such RACT as 

expeditiously as practicable, but either 
no later than January 1 of the 3rd year 
after the associated SIP submission 
deadline or the deadline established by 
the Administrator in the final action 
issuing the CTG. 

(b) Determination of major stationary 
sources for applicability of RACT 
provisions. The amount of VOC and 
NOX emissions are to be considered 
separately for purposes of determining 
whether a source is a major stationary 
source as defined in CAA section 302. 

(c) Reasonably Available Control 
Measures (RACM) requirements. For 
each nonattainment area required to 
submit an attainment demonstration 
under § 51.1308(a) and (b), the state 
shall submit with the attainment 
demonstration a SIP revision 
demonstrating that it has adopted all 
RACM necessary to demonstrate 
attainment as expeditiously as 
practicable and to meet any RFP 
requirements. The SIP revision shall 
include, as applicable, other control 
measures on sources of emissions of 
ozone precursors located outside the 
nonattainment area or portion thereof, 
located within the state if doing so is 
necessary to provide for attainment of 
the applicable ozone NAAQS in such 
area by the applicable attainment date. 

§ 51.1313 Section 182(f) NOX exemption 
provisions. 

(a) A person or a state may petition 
the Administrator for an exemption 
from NOX obligations under CAA 
section 182(f) for any area designated 
nonattainment for a specific ozone 
NAAQS and for any area in a CAA 
section 184 ozone transport region. 

(b) The petition must contain 
adequate documentation that the criteria 
in CAA section 182(f) are met. 

(c) A CAA section 182(f) NOX 
exemption granted for a prior revoked 
ozone NAAQS does not relieve the area 
from any NOX obligations under CAA 
section 182(f) for a current ozone 
NAAQS. 

§ 51.1314 New source review 
requirements. 

The requirements for nonattainment 
NSR for the ozone NAAQS are located 
in § 51.165. For each nonattainment 
area, the state shall submit a 
nonattainment NSR plan or plan 
revision for a specific ozone NAAQS no 
later than 36 months after the effective 
date of the area’s designation of 
nonattainment or redesignation to 
nonattainment for that ozone NAAQS. 

§ 51.1315 Emissions inventory 
requirements. 

(a) For each nonattainment area, the 
state shall submit a base year inventory 
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as defined by § 51.1300(dd) to meet the 
emissions inventory requirement of 
CAA section 182(a)(1). This inventory 
shall be submitted no later than 24 
months after the effective date of 
designation. The inventory year shall be 
selected consistent with the baseline 
year for the RFP plan as required by 
§ 51.1310(b). 

(b) For each nonattainment area, the 
state shall submit a periodic emission 
inventory of emissions sources in the 
area to meet the requirement in CAA 
section 182(a)(3)(A). With the exception 
of the inventory year and timing of 
submittal, this inventory shall be 
consistent with the requirements of 
paragraph (a) of this section. Each 
periodic inventory shall be submitted 
no later than the end of each 3-year 
period after the required submission of 
the base year inventory for the 
nonattainment area. This requirement 
shall apply until the area is redesignated 
to attainment. 

(c) The emissions values included in 
the inventories required by paragraphs 
(a) and (b) of this section shall be actual 
ozone season day emissions as defined 
by § 51.1300(ee). 

(d) In the inventories required by 
paragraphs (a) and (b) of this section, 
state shall report emissions from point 
sources according to the point source 
emissions thresholds of the Air 
Emissions Reporting Requirements 
(AERR), 40 CFR part 51, subpart A. 

(e) The data elements in the emissions 
inventories required by paragraphs (a) 
and (b) of this section shall be 
consistent with the detail required by 40 
CFR part 51, subpart A. Since only 
emissions within the boundaries of the 
nonattainment area shall be included as 
defined by § 51.1300(ee), this 
requirement shall apply to the 
emissions inventories required in this 
section instead of any total county 
requirements contained in 40 CFR part 
51, subpart A. 

§ 51.1316 Requirements for an Ozone 
Transport Region. 

(a) In general. CAA sections 176A and 
184 apply for purposes of the 2015 
ozone NAAQS. 

(b) RACT requirements for certain 
portions of an Ozone Transport Region. 
(1) The state shall submit a SIP revision 
that meets the RACT requirements of 
CAA section 184(b) for all portions of 
the state located in an ozone transport 
region. 

(2) SIP submission deadline. (i) For a 
RACT SIP required pursuant to initial 
area designations, the state shall submit 
the RACT SIP revision no later than 24 
months after the effective date of 

designation for a specific ozone 
NAAQS. 

(ii) For a RACT SIP required pursuant 
to reclassification, the SIP revision 
deadline is 24 months from the effective 
date of reclassification, or the 
Administrator will establish the SIP 
revision submission deadline in the 
reclassification action. 

(iii) For a RACT SIP required 
pursuant to the issuance of a new 
control techniques guideline (CTG) 
under CAA section 183, the SIP revision 
deadline is 24 months from the date of 
CTG issuance, or the Administrator will 
establish the SIP revision submission 
deadline in the action issuing the CTG. 

(3) RACT implementation deadline. 
(i) For RACT required pursuant to initial 
area designations, the state shall provide 
for implementation of RACT as 
expeditiously as practicable, but no later 
than January 1 of the 5th year after the 
effective date of designation. 

(ii) For RACT required pursuant to 
reclassification, the state shall provide 
for implementation of such RACT as 
expeditiously as practicable, but either 
no later than January 1 of the 3rd year 
after the associated SIP revision 
submission deadline or no later than a 
superseding deadline established by the 
Administrator in the final action issuing 
the area reclassification. 

(iii) For RACT required pursuant to 
issuance of a new CTG under CAA 
section 183, the state shall provide for 
implementation of such RACT as 
expeditiously as practicable, but either 
no later than January 1 of the 3rd year 
after the associated SIP submission 
deadline or no later than a superseding 
deadline established by the 
Administrator in the final action issuing 
the CTG. 

§ 51.1317 Fee programs for Severe and 
Extreme nonattainment areas that fail to 
attain. 

For each area classified Severe or 
Extreme for a specific ozone NAAQS, 
the state shall submit a SIP revision 
within 10 years of the effective date of 
designation for that ozone NAAQS that 
meets the requirements of CAA section 
185. 

§ 51.1318 Suspension of SIP planning 
requirements in nonattainment areas that 
have air quality data that meet an ozone 
NAAQS. 

Upon a determination by EPA that an 
area designated nonattainment for a 
specific ozone NAAQS has attained that 
NAAQS, the requirements for such area 
to submit attainment demonstrations 
and associated reasonably available 
control measures, reasonable further 
progress plans, contingency measures 
for failure to attain or make reasonable 

progress and other planning SIPs related 
to attainment of the ozone NAAQS for 
which the determination has been 
made, shall be suspended until such 
time as: The area is redesignated to 
attainment for that NAAQS or a 
redesignation substitute is approved as 
appropriate, at which time the 
requirements no longer apply; or EPA 
determines that the area has violated 
that NAAQS, at which time the area is 
again required to submit such plans. 

§ 51.1319 Applicability. 

As of revocation of the 2008 ozone 
NAAQS, as set forth in § 50.15(c), the 
provisions of Subpart CC shall replace 
the provisions of subpart AA, 
§§ 51.1100 to 51.1118, which cease to 
apply except for § 51.1107 for the anti- 
backsliding purposes of § 51.1305(d)(2). 
See Subpart AA § 51.1119. 
■ 6. In Appendix S to part 51, revise 
paragraphs IV.G.5. Introductory, (i) and 
section VII to read as follows: 

Appendix S to Part 51—Emission Offset 
Interpretative Ruling 

* * * * * 

IV. * * * 

G. * * * 

* * * * * 
5. Interpollutant offsetting, or 

interpollutant trading or interprecursor 
trading or interprecursor offset substitution. 
In meeting the emissions offset requirements 
of paragraph IV.A, Condition 3 of this Ruling, 
the emissions offsets obtained shall be for the 
same regulated nonattainment NSR pollutant 
unless interpollutant offsetting, 
interpollutant trading, interprecursor trading 
or interprecursor offset substitution is 
permitted for a particular pollutant as 
specified in this paragraph IV.G.5 and the 
reviewing authority chooses to review such 
trading on a case by case basis as described 
in this section. 

(i) The offset requirements of paragraph 
IV.A, Condition 3 of this Ruling for emissions 
of the ozone precursors NOX and VOC may 
be satisfied by offsetting reductions of 
emissions of either of those precursors, if all 
other requirements contained in this Ruling 
for such offsets are also satisfied. Such 
precursor substitutions shall be made on a 
case-by-case basis, subject to the approval of 
the reviewing authority and the 
Administrator, with the permit applicant 
submitting the following information to the 
reviewing authority: 

(a) A description of the air quality model(s) 
used to establish the appropriate ratio for the 
precursor substitution; 

(b) a proposed ratio for the precursor 
substitution and accompanying calculations; 

(c) a demonstration substantiating that the 
ratio achieves an equivalent or greater air 
quality benefit for ozone in the 
nonattainment area. 

(ii) * * * 

* * * * * 
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VII. Anti-Backsliding Measures for Revoked 
Ozone NAAQS 

Nonattainment area new source review 
obligations for prior ozone NAAQS. 

A. Except as provided in paragraph VII.B 
of this Ruling, an area designated 
nonattainment for the 2015 ozone NAAQS 
and designated nonattainment for a prior 
ozone NAAQS, as of the effective date of the 
revocation of the respective prior ozone 
NAAQS, remains subject to the obligation to 
adopt and implement the major source 
threshold and offset ratio requirements for 
nonattainment NSR that apply or applied to 
the area pursuant to sections 172(c)(5), 173 
and 182 of the CAA based on the highest of: 
(i) The area’s classification under section 
181(a)(1) of the CAA for the 1-hour ozone 
NAAQS as of the effective date of revocation 
of that NAAQS; (ii) the area’s classification 
under § 51.903 for the 1997 ozone NAAQS as 
of the effective date of revocation of the 1997 
ozone NAAQS; (iii) the area’s classification 
under § 51.1103 for the 2008 ozone NAAQS 
as of the date a permit is issued or as of the 
effective date of revocation of the 2008 ozone 
NAAQS, whichever is earlier; and (iv) the 
area’s classification under § 51.1303 for the 
2015 ozone NAAQS. 

B.1. An area remains subject to the 
obligations for a revoked NAAQS under 
paragraph VII.A of this Ruling until either: (i) 
The area is redesignated to attainment for the 
2015 ozone NAAQS, in which case 
regulatory anti-backsliding requirements 
related to the 1997 and 2008 ozone standards 
are satisfied; or (ii) the EPA approves a 
demonstration for the area in a redesignation 
substitute procedure for a revoked NAAQS 
per the provisions of § 51.1305(b). Under this 
redesignation substitute procedure for a 
revoked NAAQS, and for this limited anti- 
backsliding purpose, the demonstration must 
show that the area has attained that revoked 
NAAQS due to permanent and enforceable 
emission reductions and that the area will 
maintain that revoked NAAQS for 10 years 
from the date of EPA’s approval of this 
showing. 

2. Effect of redesignation to attainment for 
2015 ozone NAAQS or approval of a 
redesignation substitute for a revoked ozone 
NAAQS. After redesignation to attainment 
for the 2015 ozone NAAQS, the state may 
request that provisions for nonattainment 

NSR for the 1997 and 2008 ozone standards, 
if applicable, be removed from the SIP, 
subject to the requirements of CAA sections 
110(l) and 193. After EPA approval of a 
redesignation substitute for a revoked 
NAAQS under the provisions of § 51.1305(b), 
the state may request that provisions for 
nonattainment NSR for that revoked NAAQS 
be removed from the SIP, subject to the 
requirements of CAA sections 110(l) and 193. 
Upon removal of nonattainment NSR 
provisions for a revoked NAAQS, the state 
remains subject to the obligation to adopt and 
implement the major source threshold and 
offset ratio requirements for nonattainment 
NSR that apply or applied to the area for the 
remaining applicable NAAQS consistent 
with paragraph VII.A of this Ruling. 

* * * * * 
■ 7. In § 51.165, revise paragraphs 
(a)(11)(i) and (12) to read as follows: 

§ 51.165 Permit requirements. 
(a) * * * 
(11) * * * 
(i) The plan may allow the offset 

requirement in paragraph (a)(3) of this 
section for emissions of the ozone 
precursors NOX and VOC to be satisfied, 
where appropriate, by offsetting 
reductions of emissions of either of 
those precursors, if all other 
requirements contained in this section 
for such offsets are also satisfied. 

(A) The plan shall indicate whether 
such precursor substitutions for ozone 
precursors are to be based on a default 
ratio for the applicable ozone 
nonattainment area, case-by-case ratios 
established for individual permits, or a 
combination of these approaches 
whereupon a permit applicant may 
propose a case-by-case permit-specific 
ratio in lieu of the default ratio for a 
particular ozone nonattainment area. 

(B) The plan shall include any default 
ratio for precursor substitutions for 
ozone and shall be accompanied by a 
description of the air quality model(s) 
used and the technical demonstration 
substantiating the equivalent or greater 

air quality benefit for ozone in the 
nonattainment area. Any default ratio 
for precursor substitutions for ozone 
shall be subject to the approval of the 
Administrator. 

(C) The plan shall provide that for any 
case-by-case ratios used for individual 
permit, the ratio shall be approved by 
the reviewing authority and the 
Administrator, and should require that 
the permit applicant submit information 
to the reviewing authority, including the 
proposed ratio for the precursor 
substitution for ozone, a description of 
the air quality model(s) used, and the 
technical demonstration substantiating 
the equivalent or greater air quality 
benefit for ozone in the nonattainment 
area. 

(ii) The plan may allow the offset 
requirements in paragraph (a)(3) of this 
section for direct PM2.5 emissions or 
emissions of precursors of PM2.5 to be 
satisfied by offsetting reductions in 
direct PM2.5 emissions or emissions of 
any PM2.5 precursor identified under 
paragraph (a)(1)(xxxvii)(C) of this 
section if such offsets comply with the 
interprecursor trading hierarchy and 
ratio established in the approved plan 
for a particular nonattainment area. 

(12) The plan shall require that in any 
area designated nonattainment for the 
2015 ozone NAAQS and designated 
nonattainment for the 2008 ozone 
NAAQS as of the effective date of 
revocation of the 2008 ozone NAAQS, 
the requirements of this section 
applicable to major stationary sources 
and major modifications of ozone shall 
include the anti-backsliding 
requirements contained at § 51.1305. 
* * * * * 

Appendix A to Subpart A of Part 51— 
Tables 

■ 8. In Appendix A to subpart A of part 
51: Revise table 1 to read as follows: 

TABLE 1 TO APPENDIX A OF SUBPART A—EMISSION THRESHOLDS 1 BY POLLUTANT FOR TREATMENT AS POINT SOURCE 
UNDER 40 CFR 51.30 

Pollutant 
Every-year Triennial 

Type A sources 2 Type B sources NAA sources 3 

(1) SO2 ........................................... ≥2500 ............................................ ≥100 .............................................. ≥100. 
PM2.5 (Serious) ≥70. 

(2) VOC .......................................... ≥250 .............................................. ≥100 .............................................. ≥100. 
within OTR 4 ≥50 ........................... within OTR ≥50. 

O3 (Serious) ≥50. 
O3 (Severe) ≥25. 
O3 (Extreme) ≥10. 
PM2.5 (Serious) ≥70. 

(3) NOX .......................................... ≥2500 ............................................ ≥100 .............................................. ≥100. 
O3 (Moderate within OTR) ≥50. 
O3 (Serious) ≥50. 
O3 (Severe) ≥25. 
O3 (Extreme) ≥10. 
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TABLE 1 TO APPENDIX A OF SUBPART A—EMISSION THRESHOLDS 1 BY POLLUTANT FOR TREATMENT AS POINT SOURCE 
UNDER 40 CFR 51.30—Continued 

Pollutant 
Every-year Triennial 

Type A sources 2 Type B sources NAA sources 3 

PM2.5 (Serious) ≥70. 
(4) CO ............................................ ≥2500 ............................................ ≥1000 ............................................ ≥1000. 

CO (all areas) ≥100. 
(5) Lead ......................................... ≥0.5 (actual) .................................. ≥0.5 (actual). 
(6) Primary PM10 ............................ ≥250 .............................................. ≥100 .............................................. ≥100. 

PM10 (Serious) ≥70. 
(7) Primary PM2.5 ........................... ≥250 .............................................. ≥100 .............................................. ≥100. 

PM2.5 (Serious) ≥70. 
(8) NH3 ........................................... ≥250 .............................................. ≥100 .............................................. ≥100. 

PM2.5 (Serious) ≥70. 

1 Thresholds for point source determination shown in tons per year of potential to emit as defined in 40 CFR part 70, with the exception of 
lead. Reported emissions should be in actual tons emitted for the required time period. 

2 Type A sources are a subset of the Type B sources and are the larger emitting sources by pollutant. 
3 NAA = Nonattainment Area. The point source reporting thresholds vary by attainment status for SO2, VOC, NOX, CO, PM10, PM2.5, and NH3. 
4 OTR = Ozone Transport Region (see 40 CFR 51.1300(t)). 

[FR Doc. 2016–27333 Filed 11–16–16; 8:45 am] 

BILLING CODE 6560–50–P 
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NUCLEAR REGULATORY 
COMMISSION 

[NRC–2016–0235] 

Privacy Act of 1974; Republication of 
Systems of Records Notices 

AGENCY: Nuclear Regulatory 
Commission. 
ACTION: Republication of systems of 
records notices; request for comment. 

SUMMARY: The U.S. Nuclear Regulatory 
Commission (NRC) has conducted a 
comprehensive review of all its Privacy 
Act of 1974 (PA) systems of records 
notices. The NRC is revising and 
republishing all its systems of records 
(systems) notices as a result of this 
review. Four of the system notices NRC 
2, ‘‘Biographical Information Records- 
NRC,’’ NRC 19, ‘‘Official Personnel 
Training Records—NRC,’’ NRC 36, 
‘‘Employee Locator Records,’’ and NRC 
39, ‘‘Personnel Security Files and 
Associated Records—NRC’’ include 
proposed revisions that require an 
advance period for public comment. 
The remaining systems revisions are 
minor corrective and administrative 
changes that do not meet the threshold 
criteria established by the U.S. Office of 
Management and Budget (OMB) for 
either a new or an altered system of 
records. The proposed revisions to NRC 
2, NRC 19, and NRC 36 will add a 
routine use for records that indicate a 
violation of civil or criminal law, 
regulation or order. The revisions to 
NRC 39 will include modifications and 
administrative updates. One system of 
records, NRC 24, Property and Supply 
Records, is being revoked with this 
publication. These notices were last 
published in the Federal Register on 
March 30, 2015. 
DATES: Submit comments on changes 
made to NRC Systems of Records NRC– 
2, ‘‘Biographical Information Records- 
NRC,’’ NRC–19, ‘‘Official Personnel 
Training Records—NRC,’’ NRC–36, 
‘‘Employee Locator Records,’’ and NRC– 
39, ‘‘Personnel Security Files and 
Associated Records—NRC’’ by 
December 19, 2016. Comments received 
after this date will be considered if it is 
practical to do so, but the Commission 
is able to ensure consideration only for 
comments received before this date. 
ADDRESSES: You may submit comments 
by any of the following methods (unless 
this document describes a different 
method for submitting comments on a 
specific subject): 

• Federal Rulemaking Web site: Go to 
http://www.regulations.gov and search 
for Docket ID NRC–2016–0235. Address 
questions about NRC dockets to Carol 

Gallagher; telephone: 301–415–3463; 
email: Carol.Gallagher@nrc.gov. For 
technical questions, contact the 
individual listed in the FOR FURTHER 
INFORMATION CONTACT section of this 
document. 

• Mail comments to: Cindy Bladey, 
Office of Administration, Mail Stop: 
OWFN–12–H08, U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555–0001. 

For additional direction on obtaining 
information and submitting comments, 
see ‘‘Obtaining Information and 
Submitting Comments’’ in the 
SUPPLEMENTARY INFORMATION section of 
this document. 
FOR FURTHER INFORMATION CONTACT: 
Sally Hardy, Office of the Chief 
Information Officer, U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555–0001; telephone: 301–415– 
5607, email: Sally.Hardy@nrc.gov. 
SUPPLEMENTARY INFORMATION: 

I. Obtaining Information and 
Submitting Comments 

A. Obtaining Information 

Please refer to Docket ID NRC–2016– 
0235 when contacting the NRC about 
the availability of information for this 
action. You may obtain publicly- 
available information related to this 
action by any of the following methods: 

• Federal Rulemaking Web site: Go to 
http://www.regulations.gov and search 
for Docket ID NRC–2016–0235. 

• NRC’s Agencywide Documents 
Access and Management System 
(ADAMS): You may obtain publicly- 
available documents online in the 
ADAMS Public Documents collection at 
http://www.nrc.gov/reading-rm/ 
adams.html. To begin the search, select 
‘‘ADAMS Public Documents’’ and then 
select ‘‘Begin Web-based ADAMS 
Search.’’ For problems with ADAMS, 
please contact the NRC’s Public 
Document Room (PDR) reference staff at 
1–800–397–4209, 301–415–4737, or by 
email pdr.resource@nrc.gov: The 
ADAMS accession number for each 
document referenced (if it is available in 
ADAMS) is provided the first time that 
it is mentioned in the SUPPLEMENTARY 
INFORMATION section. 

• NRC’s PDR: You may examine and 
purchase copies of public documents at 
the NRC’s PDR, Room O1–F21, One 
White Flint North, 11555 Rockville 
Pike, Rockville, Maryland 20852. 

B. Submitting Comments 

Please include Docket ID NRC–2016– 
0235 in the subject line of your 
comment submission, in order to ensure 
that the NRC is able to make your 

comment submission available to the 
public in this docket. 

The NRC cautions you not to include 
identifying or contact information in 
comment submissions that you do not 
want to be publicly disclosed in your 
comment submission. The NRC will 
post all comment submissions at http:// 
www.regulations.gov as well as enter the 
comment submissions into ADAMS. 
The NRC does not routinely edit 
comment submissions to remove 
identifying or contact information. 

If you are requesting or aggregating 
comments from other persons for 
submission to the NRC, then you should 
inform those persons not to include 
identifying or contact information that 
they do not want to be publicly 
disclosed in their comment submission. 
Your request should state that the NRC 
does not routinely edit comment 
submissions to remove such information 
before making the comment 
submissions available to the public or 
entering the comment into ADAMS. 

II. Background 
The NRC is proposing revisions to 

NRC 2, ‘‘Biographical Information 
Records-NRC,’’ NRC 19, ‘‘Official 
Personnel Training Records-NRC,’’ NRC 
36, ‘‘Employee Locator Records-NRC,’’ 
and NRC 39, ‘‘Personnel Security Files 
and Associated Records-NRC.’’ The 
proposed revisions to these systems 
include revisions that require an 
advance period for public comment. 
The proposed revisions to NRC 2, NRC 
19, and NRC 36 will add a routine use 
for records that indicate a violation of 
civil or criminal law, regulation or 
order. Under this routine use, such 
records may be referred to a Federal, 
State, local or foreign agency that has 
authority to investigate, enforce, 
implement or prosecute such laws and 
may be disclosed for civil or criminal 
law or regulatory enforcement purposes 
to another agency in response to a 
written request from that agency’s head 
or an official who has been delegated 
such authority. The revisions to NRC 39 
will include modifications and 
administrative updates to the following 
sections: Categories of Records in the 
System; Authority for Maintenance of 
the System; and Routine Uses. The 
proposed revisions reflect that records 
in this system may be used by the Office 
of the Director of National Intelligence, 
and that this system will be available to 
maintain any inquiry records associated 
with the Insider Threat Program 
mandated by Executive Order 13587, 
‘‘Structural Reforms To Improve the 
Security of Classified Networks and the 
Responsible Sharing and Safeguarding 
of Classified Information,’’ dated 
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October 7, 2011. One system of records, 
NRC 24, Property and Supply Records, 
is being revoked with this publication. 

A report on these revisions is being 
sent to the OMB, the Committee on 
Homeland Security and Governmental 
Affairs of U.S. Senate, and the 
Committee on Oversight and 
Government Reform of the U.S. House 
of Representatives as required by the 
Privacy Act. 

If changes are made based on the 
NRC’s review of comments received, 
then the NRC will publish a subsequent 
notice. 

The text of the report, in its entirety, 
is attached. 

Dated at Rockville, Maryland, this 06 day 
of October 2016. 

For the Nuclear Regulatory Commission. 
Frederick D. Brown, 
Deputy Director and Senior Agency Official 
for Privacy Office of the Chief Information 
Officer. 

Attachment—Nuclear Regulatory 
Commission Privacy Act Systems of Records 

NRC Systems of Records 
1. Parking Permit Records—NRC. 
2. Biographical Information Records—NRC. 
3. Enforcement Actions Against 

Individuals—NRC. 
4. Conflict of Interest Records—NRC. 
5. Contracts Records—NRC. 
6. Department of Labor (DOL) 

Discrimination Cases—NRC. 
7. (Revoked.) 
8. Employee Disciplinary Actions, 

Appeals, Grievances, and Complaints 
Records—NRC. 

9. Office of Small Business and Civil Rights 
Discrimination Complaint Records—NRC. 

10. Freedom of Information Act (FOIA) and 
Privacy Act (PA) Request Records—NRC. 

11. General Personnel Records (Official 
Personnel Folder and Related Records)— 
NRC. 

12. Child Care Subsidy Program Records— 
NRC. 

13. (Revoked.) 
14. Employee Assistance Program 

Records—NRC. 
15. (Revoked.) 
16. Facility Operator Licensees Records (10 

CFR part 55)—NRC. 
17. Occupational Injury and Illness 

Records—NRC. 
18. Office of the Inspector General (OIG) 

Investigative Records—NRC and Defense 
Nuclear Facilities Safety Board (DNFSB). 

19. Official Personnel Training Records— 
NRC. 

20. Official Travel Records—NRC. 
21. Payroll Accounting Records—NRC. 
22. Personnel Performance Appraisals— 

NRC. 
23. Office of Investigations Indices, Files, 

and Associated Records—NRC. 
24. (Revoked.) 
25. Oral History Program—NRC. 
26. Transit Subsidy Benefits Program 

Records—NRC. 
27. Radiation Exposure Information and 

Reporting System (REIRS) Records—NRC. 

28. Merit Selection Records—NRC. 
29. (Revoked.) 
30. (Revoked.) 
31. (Revoked.) 
32. Office of the Chief Financial Officer 

Financial Transactions and Debt Collection 
Management Records—NRC. 

33. Special Inquiry Records—NRC. 
34. (Revoked.) 
35. Drug Testing Program Records—NRC. 
36. Employee Locator Records—NRC. 
37. Information Security Files and 

Associated Records—NRC. 
38. Mailing Lists—NRC. 
39. Personnel Security Files and 

Associated Records—NRC. 
40. Facility Security Access Control 

Records—NRC. 
41. Tort Claims and Personal Property 

Claims Records—NRC. 
42. Strategic Workforce Planning 

Records—NRC. 
43. Employee Health Center Records— 

NRC. 
44. Employee Fitness Center Records— 

NRC. 
45. Electronic Credentials for Personal 

Identity Verification—NRC. 
These systems of records are those systems 

maintained by the NRC that contain personal 
information about individuals from which 
information is retrieved by an individual’s 
name or identifier. 

The notice for each system of records states 
the name and location of the record system, 
the authority for and manner of its operation, 
the categories of individuals that it covers, 
the types of records that it contains, the 
sources of information in those records, and 
the routine uses of each system of records. 
Each notice also includes the business 
address of the NRC official who will inform 
interested persons of the procedures whereby 
they may gain access to and request 
amendment of records pertaining to them. 

The Privacy Act provides certain 
safeguards for an individual against an 
invasion of personal privacy by requiring 
Federal agencies to protect records contained 
in an agency system of records from 
unauthorized disclosure, ensure that 
information is current and accurate for its 
intended use, and that adequate safeguards 
are provided to prevent misuse of such 
information. 

Prefatory Statement of General Routine Uses 

The following routine uses apply to each 
system of records notice set forth below 
which specifically references this Prefatory 
Statement of General Routine Uses. 

1. A record from this system of records 
which indicates a violation of civil or 
criminal law, regulation or order may be 
referred as a routine use to a Federal, State, 
local or foreign agency that has authority to 
investigate, enforce, implement or prosecute 
such laws. Further, a record from this system 
of records may be disclosed for civil or 
criminal law or regulatory enforcement 
purposes to another agency in response to a 
written request from that agency’s head or an 
official who has been delegated such 
authority. 

2. A record from this system of records 
may be disclosed as a routine use to a 

Federal, State, local, or foreign agency to 
obtain information relevant to an NRC 
decision concerning hiring or retaining an 
employee, letting a contract, or issuing a 
security clearance, license, grant or other 
benefit. 

3. A record from this system of records 
may be disclosed as a routine use to a 
Federal, State, local, or foreign agency 
requesting a record that is relevant and 
necessary to its decision on a matter of hiring 
or retaining an employee, issuing a security 
clearance, reporting an investigation of an 
employee, letting a contract, or issuing a 
license, grant, or other benefit. 

4. A record from this system of records 
may be disclosed as a routine use in the 
course of discovery; in presenting evidence 
to a court, magistrate, administrative 
tribunal, or grand jury or pursuant to a 
qualifying order from any of those; in 
alternative dispute resolution proceedings, 
such as arbitration or mediation; or in the 
course of settlement negotiations. 

5. A record from this system of records 
may be disclosed as a routine use to a 
Congressional office from the record of an 
individual in response to an inquiry from the 
Congressional office made at the request of 
that individual. 

6. A record from this system of records 
may be disclosed as a routine use to NRC- 
paid experts or consultants, and those under 
contract with the NRC on a ‘‘need-to-know’’ 
basis for a purpose within the scope of the 
pertinent NRC task. This access will be 
granted to an NRC contractor or employee of 
such contractor by a system manager only 
after satisfactory justification has been 
provided to the system manager. 

7. A record from this system of records 
may be disclosed as a routine use to 
appropriate agencies, entities, and persons 
when: (1) The NRC suspects or has confirmed 
that the security or confidentiality of 
information in the system of records has been 
compromised; (2) the NRC has determined 
that as a result of the suspected or confirmed 
compromise there is a risk of harm to 
economic or property interests, identity theft 
or fraud, or harm to the security or integrity 
of this system or other systems or programs 
(whether maintained by the NRC or another 
agency or entity) that rely upon the 
compromised information; and (3) the 
disclosure to be made to such agencies, 
entities, and persons is reasonably necessary 
to assist in connection with the NRC’s efforts 
to respond to the suspected or confirmed 
compromise and prevent, minimize, or 
remedy such harm. 

8. To respond to the National Archives and 
Records Administration, Office of 
Government Information Services (OGIS), to 
the extent necessary to allow OGIS to fulfill 
its responsibilities under 5 U.S.C. § 552(h), to 
review administrative agency policies, 
procedures and compliance with the 
Freedom of Information Act (FOIA) and offer 
mediation services to resolve disputes 
between persons making FOIA requests and 
administrative agencies. 

NRC–1 

SYSTEM NAME: 
Parking Permit Records—NRC. 
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SYSTEM LOCATION: 
Administrative and Multimedia 

Services Branch, Office of 
Administration, NRC, One White Flint 
North, 11555 Rockville Pike, Rockville, 
Maryland, and current contractor 
facility. 

CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 

NRC employees and contractors who 
apply for parking permits for NRC- 
controlled parking spaces. 

CATEGORIES OF RECORDS IN THE SYSTEM: 
These records consist of the 

applications and the revenue collected 
for the Headquarters’ parking facilities. 
The applications include, but are not 
limited to, the applicant’s name, 
address, telephone number, length of 
service, vehicle, rideshare, and 
handicap information. 

AUTHORITY FOR MAINTENANCE OF THE SYSTEM: 
31 U.S.C. 3511; 41 CFR 102–74.265 et 

seq., Parking Facilities. 

ROUTINE USES OF RECORDS MAINTAINED IN THE 
SYSTEM, INCLUDING CATEGORIES OF USERS AND 
THE PURPOSES OF SUCH USES: 

In addition to the disclosures 
permitted under subsection (b) of the 
Privacy Act, the NRC may disclose 
information contained in this system of 
records without the consent of the 
subject individual if the disclosure is 
compatible with the purpose for which 
the record was collected under the 
following routine uses: 

a. To record amount paid and revenue 
collected for parking; 

b. To contact permit holder; 
c. To determine priority for issuance 

of permits; 
d. To provide statistical reports to 

city, county, State, and Federal 
Government agencies; and 

e. For the routine uses specified in 
paragraph numbers 1, 4, 5, 6, and 7 in 
the Prefatory Statement of General 
Routine Uses. 

POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECORDS IN THE SYSTEM: 

STORAGE: 
Records are maintained on paper in 

file folders and on electronic media. 

RETRIEVABILITY: 
Accessed by name, tag number, and/ 

or permit number. 

SAFEGUARDS: 
Paper records are maintained in 

locked file cabinets under visual control 
of the Administrative Services Center 
staff. Computer files are maintained on 
a hard drive, access to which is 

password protected. Access to and use 
of these records is limited to those 
persons whose official duties require 
access. 

RETENTION AND DISPOSAL: 

Records are retained and disposed of 
in accordance with the National 
Archives and Records Administration 
(NARA) approved disposition schedules 
that can be found in the NRC 
Comprehensive Records Disposition 
Schedule, NUREG–0910, the NARA 
General Records Schedules, as well as 
in recently approved Requests for 
Records Disposition Authorities. NRC 
records disposition schedules are 
accessible through the NRC’s Web site at 
http://www.nrc.gov/reading-rm/records- 
mgmt.html. Records that do not have an 
approved disposition schedule will be 
retained until disposition authority is 
obtained from NARA in accordance 
with Implementing Schedules under 36 
CFR 1226.14. 

SYSTEM MANAGER(S) AND ADDRESS: 

Chief, Administrative and Multimedia 
Services Branch, Division of 
Administrative Services, Office of 
Administration, U.S. Nuclear Regulatory 
Commission, Washington, DC 20555– 
0001. 

NOTIFICATION PROCEDURE: 

Individuals seeking to determine 
whether this system of records contains 
information about them should write to 
the Freedom of Information Act or 
Privacy Act Officer, Office of the Chief 
Information Officer, U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555–0001, and comply with the 
procedures contained in NRC’s Privacy 
Act regulations, 10 CFR part 9. 

RECORD ACCESS PROCEDURE: 

Same as ‘‘Notification Procedure.’’ 

CONTESTING RECORD PROCEDURE: 

Same as ‘‘Notification procedure.’’ 

RECORD SOURCE CATEGORIES: 

Applications submitted by NRC 
employees and contractors. 

EXEMPTIONS CLAIMED FOR THE SYSTEM: 

None. 

NRC–2 

SYSTEM NAME: 

Biographical Information Records— 
NRC. 

SYSTEM LOCATION: 

Office of Public Affairs, NRC, One 
White Flint North, 11555 Rockville 
Pike, Rockville, Maryland. 

CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 

Current and former Commissioners 
and senior NRC staff members. 

CATEGORIES OF RECORDS IN THE SYSTEM: 
These records contain information 

relating to education and training, 
employment history, and other general 
biographical data about the 
Commissioners and senior NRC staff 
members, including photographs of 
Commissioners. 

AUTHORITY FOR MAINTENANCE OF THE SYSTEM: 
42 U.S.C. 5841, 5843(a), 5844(a), 

5845(a), and 5849. 

ROUTINE USES OF RECORDS MAINTAINED IN THE 
SYSTEM, INCLUDING CATEGORIES OF USERS AND 
THE PURPOSES OF SUCH USES: 

In addition to the disclosures 
permitted under subsection (b) of the 
Privacy Act, the NRC may disclose 
information contained in this system of 
records without the consent of the 
subject individual if the disclosure is 
compatible with the purpose for which 
the record was collected under the 
following routine uses: 

a. To provide information to the press; 
b. To provide information to other 

persons and agencies requesting this 
information; and 

c. For the routine uses specified in 
paragraph numbers 1, 5, 6, and 7 of the 
Prefatory Statement of General Routine 
Uses. Biographies of current 
Commissioners are available on the 
NRC’s Web site. 

POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECORDS IN THE SYSTEM: 

STORAGE: 
Records are maintained on electronic 

media. 

RETRIEVABILITY: 
Records are accessed by name. 

SAFEGUARDS: 
Access to and use of this information 

is limited to those persons whose 
official duties require such access. 

RETENTION AND DISPOSAL: 
Records are retained and disposed of 

in accordance with the National 
Archives and Records Administration 
(NARA) approved disposition schedules 
that can be found in the NRC 
Comprehensive Records Disposition 
Schedule, NUREG–0910, the NARA 
General Records Schedules, as well as 
in recently approved Requests for 
Records Disposition Authorities. The 
NRC’s records disposition schedules are 
accessible through the NRC’s Web site at 
http://www.nrc.gov/reading-rm/records- 
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mgmt.html. Records that do not have an 
approved disposition schedule will be 
retained until disposition authority is 
obtained from NARA in accordance 
with Implementing Schedules under 36 
CFR 1226.14. 

SYSTEM MANAGER(S) AND ADDRESS: 
Senior Advisor, Office of Public 

Affairs, U.S. Nuclear Regulatory 
Commission, Washington, DC 20555– 
0001. 

NOTIFICATION PROCEDURE: 
Individuals seeking to determine 

whether this system of records contains 
information about them should write to 
the Freedom of Information Act or 
Privacy Act Officer, Office of the Chief 
Information Officer, U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555–0001, and comply with the 
procedures contained in NRC’s Privacy 
Act regulations, 10 CFR part 9. 

RECORD ACCESS PROCEDURE: 
Same as ‘‘Notification Procedure.’’ 

CONTESTING RECORD PROCEDURE: 
Same as ‘‘Notification procedure.’’ 

RECORD SOURCE CATEGORIES: 
Information is provided by each 

individual and approved for use by the 
individual involved. 

EXEMPTIONS CLAIMED FOR THE SYSTEM: 
None. 

NRC–3 

SYSTEM NAME: 
Enforcement Actions Against 

Individuals—NRC. 

SYSTEM LOCATION: 
Primary system—Office of 

Enforcement, NRC, One White Flint 
North, 11555 Rockville Pike, Rockville, 
Maryland. 

Duplicate system—Duplicate systems 
may exist, in whole or in part, at the 
NRC Regional Offices at the locations 
listed in Addendum I, Part 2, and in the 
Office of the General Counsel, NRC, One 
White Flint North, 11555 Rockville 
Pike, Rockville, Maryland. 

CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 

Individuals involved in NRC-licensed 
activities who have been subject to NRC 
enforcement actions or who have been 
the subject of correspondence indicating 
that they are being, or have been, 
considered for enforcement action. 

CATEGORIES OF RECORDS IN THE SYSTEM: 

The system includes, but is not 
limited to, individual enforcement 
actions, including Orders, Notices of 

Violations with and without Civil 
Penalties, Orders Imposing Civil 
Penalties, Letters of Reprimand, 
Demands for Information, and letters to 
individuals who are being or have been 
considered for enforcement action. Also 
included are responses to these actions 
and letters. In addition, the files may 
contain other relevant documents 
directly related to those actions and 
letters that have been issued. Files are 
arranged numerically by Individual 
Action (IA) numbers, which are 
assigned when individual enforcement 
actions are considered. In instances 
where only letters are issued, these 
letters also receive IA numbers. The 
system includes a computerized 
database from which information is 
retrieved by names of the individuals 
subject to the action and IA numbers. 

AUTHORITY FOR MAINTENANCE OF THE SYSTEM: 

42 U.S.C. 2073(e), 2113, 2114, 2167, 
2168, 2201(i), 2231, 2282; 10 CFR 30.10, 
40.10, 50.5, 50.110, 50.111, 50.120, 
60.11, 61.9b, 70.10, 72.12, 110.7b, 
110.50, and 110.53; 10 CFR part 2, 
subpart B; Atomic Energy Act of 1954, 
as amended (42 U.S.C. 2011 et seq.); 10 
CFR 19.16(a), 30.7, 40.7, 50.7, 60.9, 70.7, 
and 72.10; Energy Reorganization Act of 
1974, as amended, section 211 (42 
U.S.C. 5851); 5 U.S.C. 2302(a)(2)(A). 

ROUTINE USES OF RECORDS MAINTAINED IN THE 
SYSTEM, INCLUDING CATEGORIES OF USERS AND 
THE PURPOSES OF SUCH USES: 

In addition to the disclosures 
permitted under subsection (b) of the 
Privacy Act, the NRC may disclose 
information contained in this system of 
records without the consent of the 
subject individual if the disclosure is 
compatible with the purpose for which 
the record was collected under the 
following routine uses: 

a. To respond to general information 
requests from the Congress; 

b. To deter future violations, certain 
information in this system of records 
may be routinely disseminated to the 
public by means such as publishing in 
the Federal Register certain 
enforcement actions issued to 
individuals and making the information 
available in the Public Document Room 
accessible through the NRC’s Web site, 
www.nrc.gov; 

c. When considered appropriate for 
disciplinary purposes, information in 
this system of records, such as 
enforcement actions and hearing 
proceedings, may be disclosed to a bar 
association, or other professional 
organization performing similar 
functions, including certification of 
individuals licensed by NRC or 

Agreement States to perform specified 
licensing activities; 

d. Where appropriate to ensure the 
public health and safety, information in 
this system of records, such as 
enforcement actions and hearing 
proceedings, may be disclosed to a 
Federal or State agency with licensing 
jurisdiction; 

e. To respond to the National 
Archives and Records Administration or 
to the General Services Administration 
for records management inspections 
conducted under 44 U.S.C. 2904 and 
2906; and 

f. For all of the routine uses specified 
in the Prefatory Statement of General 
Routine Uses. 

POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECORDS IN THE SYSTEM: 

STORAGE: 

Records are maintained on paper in 
file folders and on computer media. 

RETRIEVABILITY: 

Records are accessed by individual 
action file number or by the name of the 
individual. 

SAFEGUARDS: 

Paper records are maintained in 
lockable file cabinets and are under 
visual control during duty hours. Access 
to computer records requires use of 
proper password and user identification 
codes. Access to and use of these 
records is limited to those NRC 
employees whose official duties require 
access. 

RETENTION AND DISPOSAL: 

Records are retained and disposed of 
in accordance with the National 
Archives and Records Administration 
(NARA) approved disposition schedules 
that can be found in the NRC 
Comprehensive Records Disposition 
Schedule, NUREG–0910, the NARA 
General Records Schedules, as well as 
in recently approved Requests for 
Records Disposition Authorities. The 
NRC’s records disposition schedules are 
accessible through the NRC’s Web site at 
http://www.nrc.gov/reading-rm/records- 
mgmt.html. Records that do not have an 
approved disposition schedule will be 
retained until disposition authority is 
obtained from NARA in accordance 
with Implementing Schedules under 36 
CFR 1226.14. 

SYSTEM MANAGER(S) AND ADDRESS: 

Director, Office of Enforcement, U.S. 
Nuclear Regulatory Commission, 
Washington, DC 20555–0001. 
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NOTIFICATION PROCEDURE: 
Individuals seeking to determine 

whether this system of records contains 
information about them should write to 
the Freedom of Information Act or 
Privacy Act Officer, Office of the Chief 
Information Officer, U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555–0001, and comply with the 
procedures contained in NRC’s Privacy 
Act regulations, 10 CFR part 9. 

RECORD ACCESS PROCEDURE: 
Same as ‘‘Notification procedure.’’ 

CONTESTING RECORD PROCEDURE: 
Same as ‘‘Notification procedure.’’ 

RECORD SOURCE CATEGORIES: 
Information in the records is 

primarily obtained from NRC inspectors 
and investigators and other NRC 
employees, individuals to whom a 
record pertains, authorized 
representatives for these individuals, 
and NRC licensees, vendors, other 
individuals regulated by the NRC, and 
persons making allegations to the NRC. 

EXEMPTIONS CLAIMED FOR THE SYSTEM: 
None. 

NRC–4 

SYSTEM NAME: 
Conflict of Interest Records—NRC. 

SYSTEM LOCATION: 
Office of the General Counsel, NRC, 

One White Flint North, 11555 Rockville 
Pike, Rockville, Maryland. 

CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 

NRC current and former employees, 
consultants, special Government 
employees, and advisory committee 
members. 

CATEGORIES OF RECORDS IN THE SYSTEM: 
These records contain information 

relating to: 
a. General biographical data (e.g., 

name, birth date, home address, 
position title, home and business 
telephone numbers, citizenship, 
educational history, employment 
history, professional society 
memberships, honors, fellowships 
received, publications, licenses, and 
special qualifications); 

b. Financial status (e.g., nature of 
financial interests and in whose name 
held, creditors, character of 
indebtedness, interest in real property, 
and pension or other retirement 
interests); 

c. Certifications by employees that 
they and members of their families are 
in compliance with the Commission’s 
stock ownership regulations; 

d. Requests for approval of outside 
employment by NRC employees and 
NRC responses thereto; 

e. Advice and determinations (e.g., no 
conflict or apparent conflict of interest, 
questions requiring resolution, steps 
taken toward resolution); and 

f. Information pertaining to 
appointment (e.g., proposed period of 
NRC service and, estimated number of 
days of NRC employment during period 
of service). 

AUTHORITY FOR MAINTENANCE OF THE SYSTEM: 
5 CFR 2634–2641, 5801; 5 U.S.C. 

7351, 7353; Ethics in Government Act of 
1978, as amended (5 U.S.C. app., section 
101 et seq.); 18 U.S.C. 201–209; 31 
U.S.C. 1353; Executive Order (E.O.) 
12674 (as modified by E.O. 12731). 

ROUTINE USES OF RECORDS MAINTAINED IN THE 
SYSTEM, INCLUDING CATEGORIES OF USERS AND 
THE PURPOSES OF SUCH USES: 

In addition to the disclosures 
permitted under subsection (b) of the 
Privacy Act, the NRC may disclose 
information contained in this system of 
records without the consent of the 
subject individual if the disclosure is 
compatible with the purpose for which 
the record was collected under the 
following routine uses: 

a. To provide the Department of 
Justice, Office of Personnel 
Management, Office of Government 
Ethics, Office of Special Counsel, Office 
of the Inspector General, and/or Merit 
Systems Protection Board with 
information concerning an employee in 
instances where the NRC has reason to 
believe a Federal law may have been 
violated or where the NRC desires the 
advice concerning potential violations 
of Federal law; and 

b. For any of the routine uses 
specified in the Prefatory Statement of 
General Routine Uses. 

POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECORDS IN THE SYSTEM: 

STORAGE: 
Records are maintained on paper in 

file folders and electronic files. 

RETRIEVABILITY: 
Records are accessed by name. 

SAFEGUARDS: 
Paper records are maintained in 

locked file cabinets and computer 
records are password protected. Access 
to these records is limited to individuals 
with a need to know. 

RETENTION AND DISPOSAL: 
Records are retained and disposed of 

in accordance with the National 
Archives and Records Administration 

(NARA) approved disposition schedules 
that can be found in the NRC 
Comprehensive Records Disposition 
Schedule, NUREG–0910, the NARA 
General Records Schedules, as well as 
in recently approved Requests for 
Records Disposition Authorities. The 
NRC’s records disposition schedules are 
accessible through the NRC’s Web site at 
http://www.nrc.gov/reading-rm/records- 
mgmt.html. Records that do not have an 
approved disposition schedule will be 
retained until disposition authority is 
obtained from NARA in accordance 
with Implementing Schedules under 36 
CFR 1226.14. 

SYSTEM MANAGER(S) AND ADDRESS: 
Assistant General Counsel for Legal 

Counsel, Legislation, and Special 
Projects, Office of the General Counsel, 
U.S. Nuclear Regulatory Commission, 
Washington, DC 20555–0001. 

NOTIFICATION PROCEDURE: 
Individuals seeking to determine 

whether this system of records contains 
information about them should write to 
the Freedom of Information Act or 
Privacy Act Officer, Office of the Chief 
Information Officer, U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555–0001, and comply with the 
procedures contained in NRC’s Privacy 
Act regulations, 10 CFR part 9. 

RECORD ACCESS PROCEDURE: 
Same as ‘‘Notification procedure.’’ 

CONTESTING RECORD PROCEDURE: 
Same as ‘‘Notification procedure.’’ 

RECORD SOURCE CATEGORIES: 
Information in this system of records 

either comes from the individual to 
whom it applies, or is derived from 
information he or she supplied, or 
comes from the office to which the 
individual is to be assigned, other NRC 
offices, or other persons such as 
attorneys. 

EXEMPTIONS CLAIMED FOR THE SYSTEM: 
None. 

NRC–5 

SYSTEM NAME: 
Contracts Records—NRC. 

SYSTEM LOCATION: 
Primary system—Acquisition 

Management Division, Office of 
Administration, NRC, Two White Flint 
North, Rockville, Maryland. 

Duplicate system—Duplicate systems 
exist, in part, at the locations listed in 
Addendum I, Parts 1 and 2, in working 
files maintained by the assigned 
contracting office representative and in 
the NRC’s Agencywide Documents 
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Access and Management System 
(ADAMS). 

CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 

Persons who are employed as NRC 
contractors. NRC employees 
substantially involved with contracting, 
such as contracting office 
representatives and other acquisition 
officials. 

CATEGORIES OF RECORDS IN THE SYSTEM: 

These records contain personal 
information (such as technical 
qualifications, education, rates of pay, 
employment history) of contractors and 
their employees, and other contracting 
records. They also contain evaluations, 
recommendations, and reports of NRC 
acquisition officials, assessment of 
contractor performance, invoice 
payment records, and related 
information. 

AUTHORITY FOR MAINTENANCE OF THE SYSTEM: 

15 U.S.C. 631, 644; 31 U.S.C. 3511; 13 
CFR 124.501–520; 44 U.S.C. 3301; 48 
CFR subpart 4.8; 48 CFR part 19. 

ROUTINE USES OF RECORDS MAINTAINED IN THE 
SYSTEM, INCLUDING CATEGORIES OF USERS AND 
THE PURPOSES OF SUCH USES: 

In addition to the disclosures 
permitted under subsection (b) of the 
Privacy Act, the NRC may disclose 
information contained in this system of 
records without the consent of the 
subject individual if the disclosure is 
compatible with the purpose for which 
the record was collected under the 
following routine uses: 

a. To provide information to the U.S. 
Federal Procurement Data Center, U.S. 
Department of Health and Human 
Services, U.S. Defense Contract Audit 
Agency, U.S. Government 
Accountability Office, and other Federal 
agencies for audits and reviews; and 

b. For any of the routine uses 
specified in the Prefatory Statement of 
General Routine Uses. 

POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECORDS IN THE SYSTEM: 

STORAGE: 

Records are maintained on paper in 
file folders and on computer media. 

RETRIEVABILITY: 

Paper records are accessed by contract 
number or purchase order number; and 
are cross-referenced to the automated 
system that contains the name of the 
contractor, vendor, contracting office 
representative, procurement official, 
and taxpayer identification number 
(TIN). 

SAFEGUARDS: 
File folders are maintained in 

unlocked conserver files in a key code 
locked room. Access to and use of these 
records is limited to those persons 
whose official duties require such 
access. Access to automated systems is 
protected by passwords and roles and 
responsibilities. 

RETENTION AND DISPOSAL: 
Records are retained and disposed of 

in accordance with the National 
Archives and Records Administration 
(NARA) approved disposition schedules 
that can be found in the NRC 
Comprehensive Records Disposition 
Schedule, NUREG–0910, the NARA 
General Records Schedules, as well as 
in recently approved Requests for 
Records Disposition Authorities. The 
NRC’s records disposition schedules are 
accessible through the NRC’s Web site at 
http://www.nrc.gov/reading-rm/records- 
mgmt.html. Records that do not have an 
approved disposition schedule will be 
retained until disposition authority is 
obtained from NARA in accordance 
with Implementing Schedules under 36 
CFR 1226.14. 

SYSTEM MANAGER(S) AND ADDRESS: 
Director, Acquisition Management 

Division, Office of Administration, U.S. 
Nuclear Regulatory Commission, 
Washington, DC 20555–0001. 

NOTIFICATION PROCEDURE: 
Individuals seeking to determine 

whether this system of records contains 
information about them should write to 
the Freedom of Information Act or 
Privacy Act Officer, Office of the Chief 
Information Officer, U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555–0001, and comply with the 
procedures contained in NRC’s Privacy 
Act regulations, 10 CFR part 9. 

RECORD ACCESS PROCEDURE: 
Same as ‘‘Notification Procedure.’’ 

Some information was received in 
confidence and will not be disclosed to 
the extent that disclosure would reveal 
confidential business (proprietary) 
information. 

CONTESTING RECORD PROCEDURE: 
Same as ‘‘Notification procedure.’’ 

RECORD SOURCE CATEGORIES: 
Information in this system of records 

comes from the contractor or potential 
contractor or NRC employee. 

EXEMPTIONS CLAIMED FOR THE SYSTEM: 
Pursuant to 5 U.S.C. 552a(k)(1) and 

(k)(5), the Commission has exempted 
portions of this system of records from 
5 U.S.C. 552a(c)(3), (d), (e)(1), (e)(4)(G), 
(H), and (I), and (f). 

NRC–6 

SYSTEM NAME: 

Department of Labor (DOL) 
Discrimination Cases—NRC. 

SYSTEM LOCATION: 

Primary system—Office of 
Enforcement, NRC, One White Flint 
North, 11555 Rockville Pike, Rockville, 
Maryland. 

Duplicate system—Duplicate systems 
may exist, in whole or in part, in 
enforcement or allegation coordinators’ 
offices at NRC Regional Offices at the 
addresses listed on Addendum I, Part 2. 
The duplicate systems in the Regional 
Offices would ordinarily be limited to 
the cases filed in each Region. 

CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 

Individuals who have filed 
complaints with DOL concerning 
alleged acts of discrimination in 
violation of section 211 of the Energy 
Reorganization Act. 

CATEGORIES OF RECORDS IN THE SYSTEM: 

The system consists of documents 
related to, and provided by, the DOL 
including copies of complaints, 
correspondence filed with the 
Administrative Law Judge assigned to 
the case, and decisions by the Regional 
Administrators of DOL’s Occupational, 
Safety, and Health Administration, 
Administrative Law Judges, and the 
Administrative Review Board. 

AUTHORITY FOR MAINTENANCE OF THE SYSTEM: 

42 U.S.C. 2201, as amended; 42 U.S.C. 
2282, as amended; 42 U.S.C. 5851, as 
amended; 10 CFR 30.7, 40.7, 50.7, 60.9, 
61.9, 70.7, and 72.10. 

ROUTINE USES OF RECORDS MAINTAINED IN THE 
SYSTEM, INCLUDING CATEGORIES OF USERS AND 
THE PURPOSES OF SUCH USES: 

In addition to the disclosures 
permitted under subsection (b) of the 
Privacy Act, the NRC may disclose 
information contained in this system of 
records without the consent of the 
subject individual if the disclosure is 
compatible with the purpose for which 
the record was collected under the 
following routine uses: 

Any of the routine uses specified in 
the Prefatory Statement of General 
Routine Uses. 

POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECORDS IN THE SYSTEM: 

STORAGE: 

These documents are maintained in a 
locked filed cabinet. There is no index 
relating to these documents. 
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RETRIEVABILITY: 
These documents are not kept in 

alphabetical or date order and are not 
retrievable by the name of an 
individual. 

SAFEGUARDS: 
Paper documents are maintained in 

locking file cabinets. Access to and use 
of these documents is limited to those 
NRC employees whose official duties 
require access. 

RETENTION AND DISPOSAL: 
Records are retained and disposed of 

in accordance with the National 
Archives and Records Administration 
(NARA) approved disposition schedules 
that can be found in the NRC 
Comprehensive Records Disposition 
Schedule, NUREG–0910, the NARA 
General Records Schedules, as well as 
in recently approved Requests for 
Records Disposition Authorities. The 
NRC’s records disposition schedules are 
accessible through the NRC’s Web site at 
http://www.nrc.gov/reading-rm/records- 
mgmt.html. Records that do not have an 
approved disposition schedule will be 
retained until disposition authority is 
obtained from NARA in accordance 
with Implementing Schedules under 36 
CFR 1226.14. 

SYSTEM MANAGER(S) AND ADDRESS: 
Director, Office of Enforcement, U.S. 

Nuclear Regulatory Commission, 
Washington, DC 20555–0001. 

NOTIFICATION PROCEDURE: 
Individuals seeking to determine 

whether this system of records contains 
information about them should write to 
the Freedom of Information Act or 
Privacy Act Officer, Office of the Chief 
Information Officer, U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555–0001, and comply with the 
procedures contained in NRC’s Privacy 
Act regulations, 10 CFR part 9. 

RECORD ACCESS PROCEDURE: 
Same as ‘‘Notification Procedure.’’ 

Information received from the DOL is 
treated by DOL as public information 
and subject to disclosure under 
applicable laws. 

CONTESTING RECORD PROCEDURE: 
Same as ‘‘Notification procedure.’’ 

RECORD SOURCE CATEGORIES: 

The sources of the records include the 
individuals to whom a record pertains, 
attorneys for these individuals, 
defendants, attorneys for the 
defendants, and DOL. 

EXEMPTIONS CLAIMED FOR THE SYSTEM: 
None. 

NRC–7 (Revoked.) 

NRC–8 

SYSTEM NAME: 
Employee Disciplinary Actions, 

Appeals, Grievances, and Complaints 
Records—NRC. 

SYSTEM LOCATION: 
Primary system—Office of the Chief 

Human Capital Officer, NRC, Three 
White Flint North, 11601 Landsdown 
Street, North Bethesda, Maryland. 

The Office of the Inspector General 
(OIG) employee files are located with 
the NRC’s OIG, 11555 Rockville Pike, 
Rockville, Maryland. 

Duplicate system—A duplicate 
system may be maintained, in whole or 
in part, in the Office of the General 
Counsel, NRC, One White Flint North, 
1555 Rockville Pike, Rockville, 
Maryland, and at NRC’s Regional 
Offices at locations listed in Addendum 
I, Part 2. 

CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 

Current and former NRC employees, 
and annuitants who have filed written 
complaints brought to the Office of the 
Chief Human Capital Officer’s attention 
or initiated grievances or appeal 
proceedings as a result of a 
determination made by the NRC, Office 
of Personnel Management, and/or Merit 
Systems Protection Board, or a Board or 
other entity established to adjudicate 
such grievances and appeals. 

CATEGORIES OF RECORDS IN THE SYSTEM: 
Includes all documents related to: 

Disciplinary actions; adverse actions; 
appeals; complaints, including but not 
limited to those raised under the 
agency’s prevention of harassment 
program; grievances; arbitrations; and 
negative determinations regarding 
within-grade salary increases. It 
contains information relating to 
determinations affecting individuals 
made by the NRC, Office of Personnel 
Management, Merit Systems Protection 
Board, arbitrators or courts of law. The 
records may include the initial appeal 
or complaint, letters or notices to the 
individual, records of hearings when 
conducted, materials placed into the 
record to support the decision or 
determination, affidavits or statements, 
testimony of witnesses, investigative 
reports, instructions to an NRC office or 
division concerning action to be taken 
to comply with decisions, and related 
correspondence, opinions, and 
recommendations. 

AUTHORITY FOR MAINTENANCE OF THE SYSTEM: 
5 U.S.C. 3132(a); 5 U.S.C. 3521–3525; 

5 U.S.C. 4303, as amended; 5 U.S.C. 

7503; 29 U.S.C. 633a; 29 U.S.C. 791; 42 
U.S.C. 2000e–16; 42 U.S.C. 2201(d), as 
amended. 

ROUTINE USES OF RECORDS MAINTAINED IN THE 
SYSTEM, INCLUDING CATEGORIES OF USERS AND 
THE PURPOSES OF SUCH USES: 

In addition to the disclosures 
permitted under subsection (b) of the 
Privacy Act, the NRC may disclose 
information contained in this system of 
records without the consent of the 
subject individual if the disclosure is 
compatible with the purpose for which 
the record was collected under the 
following routine uses: 

a. To furnish information to the Office 
of Personnel Management and/or Merit 
Systems Protection Board under 
applicable requirements related to 
grievances and appeals; 

b. To provide appropriate data to 
union representatives and third parties 
(that may include the Federal Services 
Impasses Panel and Federal Labor 
Relations Authority) in connection with 
grievances, arbitration actions, and 
appeals; and 

c. For any of the routine uses 
specified in the Prefatory Statement of 
General Routine Uses. 

POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECORDS IN THE SYSTEM: 

STORAGE: 

Records are maintained on paper and 
computer media. 

RETRIEVABILITY: 

Records are retrieved by individual’s 
name. 

SAFEGUARDS: 

Records are maintained in locked file 
cabinets and in a password-protected 
automated system. Access to and use of 
these records is limited to those persons 
whose official duties require such 
access. 

RETENTION AND DISPOSAL: 

Records are retained and disposed of 
in accordance with the National 
Archives and Records Administration 
(NARA) approved disposition schedules 
that can be found in the NRC 
Comprehensive Records Disposition 
Schedule, NUREG–0910, the NARA 
General Records Schedules, as well as 
in recently approved Requests for 
Records Disposition Authorities. The 
NRC’s records disposition schedules are 
accessible through the NRC’s Web site at 
http://www.nrc.gov/reading-rm/records- 
mgmt.html. Records that do not have an 
approved disposition schedule will be 
retained until disposition authority is 
obtained from NARA in accordance 
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with Implementing Schedules under 36 
CFR 1226.14. 

SYSTEM MANAGER(S) AND ADDRESS: 
Chief, Policy, Labor and Employee 

Relations Branch, Office of the Chief 
Human Capital Officer, U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555–0001. For OIG employee 
records: Director, Resource Management 
and Operations Support, Office of the 
Inspector General, U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555–0001. 

NOTIFICATION PROCEDURE: 
Individuals seeking to determine 

whether this system of records contains 
information about them should write to 
the Freedom of Information Act or 
Privacy Act Officer, Office of the Chief 
Information Officer, U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555–0001, and comply with the 
procedures contained in NRC’s Privacy 
Act regulations, 10 CFR part 9. 

RECORD ACCESS PROCEDURE: 
Same as ‘‘Notification procedure.’’ 

Some information was received in 
confidence and will not be disclosed to 
the extent that disclosure would reveal 
a confidential source. 

CONTESTING RECORD PROCEDURE: 
Same as ‘‘Notification procedure.’’ 

RECORD SOURCE CATEGORIES: 
Individuals to whom the record 

pertains, NRC, Office of Personnel 
Management and/or Merit Systems 
Protection Board officials; affidavits or 
statements from employees, union 
representatives, or other persons; 
testimony of witnesses; official 
documents relating to the appeal, 
grievance, or complaint, including but 
not limited to those raised under the 
agency’s prevention of harassment 
program; Official Personnel Folder; and 
other Federal agencies. 

EXEMPTIONS CLAIMED FOR THE SYSTEM: 
None. 

NRC–9 

SYSTEM NAME: 
Office of Small Business and Civil 

Rights Discrimination Complaint 
Records—NRC. 

SYSTEM LOCATION: 
Primary system—Office of Small 

Business and Civil Rights, NRC, One 
White Flint North, 11555 Rockville 
Pike, Rockville, Maryland. 

Duplicate system—A duplicate 
system exists, in part, in the Office of 
the General Counsel, NRC, One White 
Flint North, 11555 Rockville Pike, 
Rockville, Maryland. 

CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 

Applicants for NRC employment and 
current and former NRC employees who 
have initiated Equal Employment 
Opportunity (EEO) counseling and/or 
filed a formal complaint of employment 
discrimination under Title VII of the 
Civil Rights Act, the Age Discrimination 
in Employment Act of 1967, the Equal 
Pay Act, Rehabilitation Act and the 
Genetic Information Nondiscrimination 
Act (GINA) or Agency Policy for 
Prohibiting Discrimination Based on 
Sexual Orientation and Procedures for 
Filing a Sexual Orientation 
Discrimination Complaint. Individuals 
in the United States in education 
programs or activities receiving Federal 
financial assistance from the NRC who 
initiated an informal complaint and/or 
filed a formal complaint of sex 
discrimination under Title IX of the 
Education Amendments Act. 
Individuals in the United States in 
programs or activities receiving Federal 
financial assistance from the NRC who 
initiated an informal complaint and/or 
filed a formal complaint of 
discrimination under Title VI of the 
Civil Rights Act, the Age Discrimination 
Act of 1975, Section 504 of the 
Rehabilitation Act of 1973, and Title IV 
of the Energy Reorganization Act of 
1974, as amended. 

CATEGORIES OF RECORDS IN THE SYSTEM: 

This system of records may contain 
copies of written reports by counselors; 
investigative files; administrative files, 
including documentation of withdrawn 
and/or dismissed complaints; 
complainant’s name, title, and grade; 
types and theories of discrimination 
alleged; description of action and 
conditions giving rise to complaints, 
settlement agreements, and compliance 
documents; description of corrective 
and/or remedial actions; description of 
disciplinary actions, if any; request for 
hearings, procedural information, and 
hearing transcripts; procedural 
information and forms regarding 
Alternative Dispute Resolution (ADR); 
Equal Employment Opportunity 
Commission (EEOC), GINA or Policy for 
Prohibiting Discrimination Based on 
Sexual Orientation and Procedures for 
Filing a Sexual Orientation 
Discrimination Complaint, Merit System 
Protection Board (MSPB), Department of 
Education (ED), and Department of 
Justice (DOJ) findings, analyses, 
decisions and orders; final agency 
decisions and final actions; and notices 
of intent to file in Federal district court, 
notices of cases filed in Federal district 
court, and Federal court decisions. 

AUTHORITY FOR MAINTENANCE OF THE SYSTEM: 
5 U.S.C. 2301, 2302; 29 U.S.C. 206(d), 

as amended; 29 U.S.C. 633a, as 
amended; 29 U.S.C. 791; 42 U.S.C. 1981; 
42 U.S.C. 2000e–16, as amended; 42 
U.S.C. 5891; Executive Order (E.O.) 
11246 as amended; E.O. 11478 as 
amended; E.O. 12086, as amended by 
E.O. 12608; E.O. 12106; E.O. 13166; 10 
CFR parts 4 and 5; 29 CFR part 1614. 

ROUTINE USES OF RECORDS MAINTAINED IN THE 
SYSTEM, INCLUDING CATEGORIES OF USERS AND 
THE PURPOSES OF SUCH USES: 

In addition to the disclosures 
permitted under subsection (b) of the 
Privacy Act, the NRC may disclose 
information contained in this system of 
records without the consent of the 
subject individual if the disclosure is 
compatible with the purpose for which 
the record was collected under the 
following routine uses: 

a. To furnish information related to 
discrimination complaints to the EEOC, 
Office of Personnel Management (OPM), 
MSPB, DOJ, ED, Health and Human 
Services, Office of Management and 
Budget, and Congress, under applicable 
requirements; and 

b. For any of the routine uses 
specified in the Prefatory Statement of 
General Routine Uses. 

POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECORDS IN THE SYSTEM: 

STORAGE: 
Records are maintained on paper and 

electronic media. 

RETRIEVABILITY: 
Records are accessed by name and 

docket number. 

SAFEGUARDS: 
Paper records are maintained in 

locked file cabinets. Automated system 
is password protected. Access to and 
use of these records is limited to those 
persons whose official duties require 
such access. 

RETENTION AND DISPOSAL: 
Records are retained and disposed of 

in accordance with the National 
Archives and Records Administration 
(NARA) approved disposition schedules 
which can be found in the NRC 
Comprehensive Records Disposition 
Schedule, NUREG–0910, the NARA 
General Records Schedules, as well as 
in recently approved Requests for 
Records Disposition Authorities. The 
NRC’s records disposition schedules are 
accessible through the NRC’s Web site at 
http://www.nrc.gov/reading-rm/records- 
mgmt.html. Records that do not have an 
approved disposition schedule will be 
retained until disposition authority is 
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obtained from NARA in accordance 
with Implementing Schedules under 36 
CFR 1226.14. 

SYSTEM MANAGER(S) AND ADDRESS: 

Associate Director, Civil Rights and 
Diversity Directorate and Associate 
Director, Small Business, Outreach and 
Compliance Directorate, Office of Small 
Business and Civil Rights, U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555–0001. 

NOTIFICATION PROCEDURE: 

Individuals seeking to determine 
whether this system of records contains 
information about them should write to 
the Freedom of Information Act or 
Privacy Act Officer, Office of the Chief 
Information Officer, U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555–0001, and comply with the 
procedures contained in NRC’s Privacy 
Act regulations, 10 CFR part 9. 

RECORD ACCESS PROCEDURE: 

Same as ‘‘Notification procedure.’’ 
Some information was received in 
confidence and will not be disclosed to 
the extent that disclosure would reveal 
a confidential source. 

CONTESTING RECORD PROCEDURE: 

Same as ‘‘Notification procedure.’’ 

RECORD SOURCE CATEGORIES: 

Individual to whom the record 
pertains, counselors, mediators, 
investigators, NRC staff, Office of the 
Chief Human Capital Officer, the EEOC, 
OPM, MSPB, DOJ and/or ED officials, 
affidavits or statements from 
complainants, testimony of witnesses, 
and official documents relating to the 
complaints. 

EXEMPTIONS CLAIMED FOR THE SYSTEM: 

Pursuant to 5 U.S.C. 552a(k)(5), the 
Commission has exempted portions of 
this system of records from 5 U.S.C. 
552(c)(3), (d), (e)(4)(G), (H), and (I), and 
(f). 

NRC–10 

SYSTEM NAME: 

Freedom of Information Act (FOIA) 
and Privacy Act (PA) Request Records— 
NRC. 

SYSTEM LOCATION: 

Primary system—FOIA, Privacy, Info 
Collections Branch, Customer Service 
Division, Office of the Chief Information 
Officer, NRC, Two White Flint North, 
11545 Rockville Pike, Rockville, 
Maryland. 

Duplicate system—Duplicate systems 
may exist, in part, at the locations listed 
in Addendum I, Parts 1 and 2. 

CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 

Persons who have made a FOIA or PA 
request for NRC records. 

CATEGORIES OF RECORDS IN THE SYSTEM: 
This system contains copies of the 

written requests from individuals or 
organizations made under the FOIA or 
PA, the NRC response letters, and 
related records. 

AUTHORITY FOR MAINTENANCE OF THE SYSTEM: 
5 U.S.C. 552 and 552a; 42 U.S.C. 

2201, as amended; 10 CFR part 9. 

ROUTINE USES OF RECORDS MAINTAINED IN THE 
SYSTEM, INCLUDING CATEGORIES OF USERS AND 
THE PURPOSES OF SUCH USES: 

In addition to the disclosures 
permitted under subsection (b) of the 
Privacy Act, the NRC may disclose 
information contained in this system of 
records without the consent of the 
subject individual if the disclosure is 
compatible with the purpose for which 
the record was collected under the 
following routine uses: 

a. If an appeal or court suit is filed 
with respect to any records denied; 

b. For preparation of reports required 
by 5 U.S.C. 552 and 5 U.S.C. 552a; 

c. To another Federal agency when 
consultation or referral is required to 
process a request; and 

d. For any of the routine uses 
specified in the Prefatory Statement of 
General Routine Uses. 

e. FOIA records, which are publicly 
available in the Public Documents 
Room, are accessible through the NRC 
Web site, http://www.nrc.gov. 

POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECORDS IN THE SYSTEM: 

STORAGE: 
Records are maintained on paper, 

audio and video tapes, and electronic 
media. 

RETRIEVABILITY: 
Records are accessed by unique 

assigned number for each request and 
by requester’s name. 

SAFEGUARDS: 
Records are maintained in locked file 

cabinets that are kept in locked rooms. 
Electronic records are password 
protected. Access to and use of these 
records is limited to those persons 
whose official duties require such 
access. 

RETENTION AND DISPOSAL: 
Records are retained and disposed of 

in accordance with the National 
Archives and Records Administration 
(NARA) approved disposition schedules 

which can be found in the NRC 
Comprehensive Records Disposition 
Schedule, NUREG–0910, the NARA 
General Records Schedules, as well as 
in recently approved Requests for 
Records Disposition Authorities. The 
NRC’s records disposition schedules are 
accessible through the NRC’ Web site at 
http://www.nrc.gov/reading-rm/records- 
mgmt.html. Records that do not have an 
approved disposition schedule will be 
retained until disposition authority is 
obtained from NARA in accordance 
with Implementing Schedules under 36 
CFR 1226.14. 

SYSTEM MANAGER(S) AND ADDRESS: 

FOIA/PA Specialist, FOIA, Privacy, 
Info Collections Branch, Customer 
Service Division, Office of the Chief 
Information Officer, U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555–0001. 

NOTIFICATION PROCEDURE: 

Individuals seeking to determine 
whether this system of records contains 
information about them should write to 
the Freedom of Information Act or 
Privacy Act Officer, Office of the Chief 
Information Officer, U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555–0001, and comply with the 
procedures contained in NRC’s Privacy 
Act regulations, 10 CFR part 9. 

RECORD ACCESS PROCEDURE: 

Same as ‘‘Notification procedure.’’ 

CONTESTING RECORD PROCEDURE: 

Same as ‘‘Notification procedure.’’ 

RECORD SOURCE CATEGORIES: 

Requests are made by individuals. 
The response to the request is based 
upon information contained in NRC 
records. 

EXEMPTIONS CLAIMED FOR THE SYSTEM: 

None. 

NRC–11 

SYSTEM NAME: 

General Personnel Records (Official 
Personnel Folder and Related 
Records)—NRC. 

SYSTEM LOCATION: 

Primary system—For Headquarters 
and all Senior Executive Service (SES) 
personnel, Office of the Chief Human 
Capital Officer, NRC, Three White Flint 
North, 11601 Landsdown Street, North 
Bethesda, Maryland. For Regional 
personnel, at Regional Offices I–IV 
listed in Addendum I, Part 2. The NRC 
has an interagency agreement with the 
U.S. Department of the Interior (DOI), 
International Business Center (IBC), 
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Denver, Colorado, to maintain employee 
personnel and payroll information. 

Duplicate system—Duplicate systems 
exist, in part, within the organization 
where an employee actually works for 
administrative purposes, at the locations 
listed in Addendum I, Parts 1 and 2. 

CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 

Current and former NRC employees. 

CATEGORIES OF RECORDS IN THE SYSTEM: 
This system contains personnel 

records that document an individual’s 
Federal career and includes notification 
of personnel action (SF–50) and 
documents supporting the action taken; 
life insurance, thrift savings plan, health 
benefits and related beneficiary forms; 
letters of disciplinary action; notices of 
reductions-in-force; and other records 
retained in accordance with the Office 
of Personnel Management’s Guide to 
Personnel Recordkeeping. These records 
include employment information such 
as personal qualification statements, 
resumes, and related documents 
including information about an 
individual’s birth date, social security 
number, veterans preference status, 
tenure, minority group designator, 
physical handicaps, past and present 
salaries, grades, position titles; 
employee locator information 
identifying home and work address, 
phone numbers and emergency 
contacts; and certain medical records 
related to initial appointment and 
employment. 

AUTHORITY FOR MAINTENANCE OF THE SYSTEM: 
5 U.S.C., part III; 5 U.S.C. 4103; 42 

U.S.C. 290dd; 42 U.S.C. 2201(d); and 
Executive Order (E.O.) 9397, as 
amended by E.O. 13478. 

ROUTINE USES OF RECORDS MAINTAINED IN THE 
SYSTEM, INCLUDING CATEGORIES OF USERS AND 
THE PURPOSES OF SUCH USES: 

In accordance with an interagency 
agreement the NRC may disclose 
records to the DOI/IBC in order to affect 
the maintenance of electronic personnel 
records on behalf of the NRC related to 
its employees. 

In addition to the disclosures 
permitted under subsection (b) of the 
Privacy Act, the NRC may disclose 
information contained in this system of 
records without the consent of the 
subject individual if the disclosure is 
compatible with the purpose for which 
the record was collected under the 
following routine uses; or, where 
determined to be appropriate and 
necessary, the NRC may authorize DOI/ 
IBC to make the disclosure: 

a. To the Office of Personnel 
Management (OPM) and/or Merit 

Systems Protection Board (MSPB) for 
making a decision when an NRC 
employee or former NRC employee 
questions the validity of a specific 
document in an individual’s record; 

b. To a prospective employer of a 
Government employee. Upon transfer of 
the employee to another Federal agency, 
the information is transferred to such 
agency; 

c. To store all personnel actions and 
related documentation resulting from, 
OPM investigations, Office of the 
Inspector General investigations, and 
security investigations, and 
determination of eligibility for Federal 
benefits, employment verification, and 
to update monthly Enterprise Human 
Resources Integration data repository; 

d. To provide statistical reports to 
Congress, agencies, and the public on 
characteristics of the Federal work force; 

e. To provide information to the OPM 
and/or MSPB for review, audit, or 
reporting purposes; 

f. To provide members of the public 
with the names, position titles, grades, 
salaries, appointments (temporary or 
permanent), and duty stations of 
employees; 

g. For medical records, to provide 
information to the Public Health Service 
in connection with Health Maintenance 
Examinations and to other Federal 
agencies responsible for Federal benefit 
programs administered by the 
Department of Labor (Office of Workers’ 
Compensation Programs) and the OPM; 

h. To disclose information to officials 
of labor organizations recognized under 
5 U.S.C. chapter 71 when relevant and 
necessary to their duties of exclusive 
representation concerning personnel 
policies, practices, and matters affecting 
working conditions; and 

i. For any of the routine uses specified 
in the Prefatory Statement of General 
Routine Uses. 

POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECORDS IN THE SYSTEM: 

STORAGE: 
Records are maintained on paper in 

file folders and on electronic media. 
Effective November 2009, the Official 
Personnel Folders (OPFs) are 
maintained electronically in OPM’s 
Enterprise Human Resources Interface. 

RETRIEVABILITY: 
Records are retrieved by name and/or 

social security number. 

SAFEGUARDS: 
The OPFs are stored electronically in 

a secure OPM central repository, with 
role-based security for access to the 
records and audit trail for all user 

activity. Paper documents are 
maintained in lockable file cabinets. 
Automated systems are password 
protected. Access to and use of these 
records is limited to those persons 
whose official duties require such 
access. 

RETENTION AND DISPOSAL: 

Records are retained and disposed of 
in accordance with the National 
Archives and Records Administration 
(NARA) approved disposition schedules 
which can be found in the NRC 
Comprehensive Records Disposition 
Schedule, NUREG–0910, the NARA 
General Records Schedules, as well as 
in recently approved Requests for 
Records Disposition Authorities. The 
NRC’s records disposition schedules are 
accessible through the NRC’s Web site at 
http://www.nrc.gov/reading-rm/records- 
mgmt.html. Records that do not have an 
approved disposition schedule will be 
retained until disposition authority is 
obtained from NARA in accordance 
with Implementing Schedules under 36 
CFR 1226.14. 

SYSTEM MANAGER(S) AND ADDRESS: 

For Headquarters and all NRC SES 
employees—Associate Director for 
Human Resources Operations and 
Policy, Office of the Chief Human 
Capital Officer, U.S. Nuclear Regulatory 
Commission, Washington, DC 20555– 
0001. 

For Region I–IV non-SES employees— 
The appropriate Regional Personnel 
Officer at the locations listed in 
Addendum I, Part 2. 

NOTIFICATION PROCEDURE: 

Individuals seeking to determine 
whether this system of records contains 
information about them should write to 
the Freedom of Information Act or 
Privacy Act Officer, Office of the Chief 
Information Officer, U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555–0001, and comply with the 
procedures contained in NRC’s Privacy 
Act regulations, 10 CFR part 9. 

RECORD ACCESS PROCEDURE: 

Same as ‘‘Notification procedure.’’ 

CONTESTING RECORD PROCEDURE: 

Same as ‘‘Notification procedure.’’ 

RECORD SOURCE CATEGORIES: 

Information in this system of records 
comes from the individual to whom it 
applies; is derived from information 
supplied by that individual; or is 
provided by agency officials, other 
Federal agencies, universities, other 
academic institutions, or persons, 
including references, private and 
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Federal physicians, and medical 
institutions. 

EXEMPTIONS CLAIMED FOR THE SYSTEM: 
Pursuant to 5 U.S.C. 552a(k)(5) and 

(k)(6), the Commission has exempted 
portions of this system of records from 
5 U.S.C. 552a(c)(3), (d), (e)(1), (e)(4)(G), 
(H), and (I), and (f). 

NRC–12 

SYSTEM NAME: 
Child Care Subsidy Program 

Records—NRC. 

SYSTEM LOCATION: 
FEEA Child Care Service Inc., 3333 S. 

Wadsworth Boulevard, Suite 300, 
Lakewood, Colorado (or current 
contractor facility). 

CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 

NRC employees who voluntarily 
apply for child care subsidy. 

CATEGORIES OF RECORDS IN THE SYSTEM: 
These records include application 

forms for child care subsidy containing 
personal information about the 
employee (parent), their spouse (if 
applicable), their child/children, and 
their child care provider, including 
name, social security number, employer, 
grade, home and work telephone 
numbers, home and work addresses, 
total family income, name of child on 
whose behalf the parent is applying for 
subsidy, child’s date of birth; 
information on child care providers 
used, including name, address, provider 
license number and State where issued, 
child care cost, and provider tax 
identification number; and copies of IRS 
Form 1040 or 1040A for verification 
purposes. 

AUTHORITY FOR MAINTENANCE OF THE SYSTEM: 
40 U.S.C. 590(g); 5 CFR 792.201–206; 

Executive Order (E.O.) 9397, as 
amended by E.O. 13478. 

ROUTINE USES OF RECORDS MAINTAINED IN THE 
SYSTEM, INCLUDING CATEGORIES OF USERS AND 
THE PURPOSES OF SUCH USES: 

In addition to the disclosures 
permitted under subsection (b) of the 
Privacy Act, the NRC may disclose 
information contained in this system of 
records without the consent of the 
subject individual if the disclosure is 
compatible with the purpose for which 
the record was collected under the 
following routine uses: 

a. To the Office of Personnel 
Management to provide statistical 
reports; and 

b. For any of the routine uses 
specified in the Prefatory Statement of 
General Routine Uses. 

POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSITION OF RECORDS IN THE SYSTEM: 

STORAGE: 
Records are maintained on paper and 

electronic media at the current 
contractor site. 

RETRIEVABILITY: 
Information may be retrieved by 

employee name or social security 
number. 

SAFEGUARDS: 
When not in use by an authorized 

person, paper records are stored in 
lockable file cabinets and computer 
records are protected by the use of 
passwords. 

RETENTION AND DISPOSAL: 
Records are retained and disposed of 

in accordance with the National 
Archives and Records Administration 
(NARA) approved disposition schedules 
which can be found in the NRC 
Comprehensive Records Disposition 
Schedule, NUREG–0910, the NARA 
General Records Schedules, as well as 
in recently approved Requests for 
Records Disposition Authorities. The 
NRC’s records disposition schedules are 
accessible through the NRC’s Web site at 
http://www.nrc.gov/reading-rm/records- 
mgmt.html. Records that do not have an 
approved disposition schedule will be 
retained until disposition authority is 
obtained from NARA in accordance 
with Implementing Schedules under 36 
CFR 1226.14. 

SYSTEM MANAGER AND ADDRESS: 
Associate Director for Human 

Resources Operations and Policy, Office 
of the Chief Human Capital Officer, U.S. 
Nuclear Regulatory Commission, 
Washington, DC 20555–0001. 

NOTIFICATION PROCEDURE: 
Individuals seeking to determine 

whether this system of records contains 
information about them should write to 
the Freedom of Information Act or 
Privacy Act Officer, Office of the Chief 
Information Officer, U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555–0001, and comply with the 
procedures contained in NRC’s Privacy 
Act regulations, 10 CFR part 9. 

RECORD ACCESS PROCEDURE: 
Same as ‘‘Notification procedure.’’ 

CONTESTING RECORD PROCEDURE: 
Same as ‘‘Notification procedure.’’ 

RECORD SOURCE CATEGORIES: 
Information is obtained from NRC 

employees who apply for child care 
subsidy and their child care provider. 

EXEMPTIONS CLAIMED FOR THE SYSTEM: 

None. 

NRC–13 (Revoked.) 

NRC–14 

SYSTEM NAME: 

Employee Assistance Program 
Records—NRC. 

SYSTEM LOCATION: 

Office of the Chief Human Capital 
Officer, NRC, Two White Flint North, 
11545 Rockville Pike, Rockville, 
Maryland, and current contractor 
facility. 

CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 

NRC employees or family members 
who have been counseled by or referred 
to the Employee Assistance Program 
(EAP) for problems relating to 
alcoholism, drug abuse, job stress, 
chronic illness, family or relationship 
concerns, and emotional and other 
similar issues. 

CATEGORIES OF RECORDS IN THE SYSTEM: 

This system contains records of NRC 
employees or their families who have 
participated in the EAP and the results 
of any counseling or referrals which 
may have taken place. The records may 
contain information as to the nature of 
each individual’s problem, subsequent 
treatment, and progress. 

AUTHORITY FOR MAINTENANCE OF THE SYSTEM: 

5 U.S.C. 7901; 21 U.S.C. 1101–1181; 
42 U.S.C. chapter 6A, Subchapter III–A; 
44 U.S.C. 3101; 44 U.S.C. 3301; 5 CFR 
792.101–105. 

ROUTINE USES OF RECORDS MAINTAINED IN THE 
SYSTEM, INCLUDING CATEGORIES OF USERS AND 
THE PURPOSES OF SUCH USES: 

In addition to the disclosures 
permitted under subsection (b) of the 
Privacy Act, the NRC may disclose 
information contained in this system of 
records without the consent of the 
subject individual if the disclosure is 
compatible with the purpose for which 
the record was collected under the 
following routine uses: 

a. For statistical reporting purposes; 
and 

b. Any disclosure of information 
pertaining to an individual will be made 
in compliance with the Confidentiality 
of Alcohol and Drug Abuse Patient 
Records regulations, 42 CFR part 2, as 
authorized by 42 U.S.C. 290dd–2, as 
amended. 

c. For the routine uses specified in 
paragraph number 7 of the Prefatory 
Statement of General Routine Uses. 
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POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECORDS IN THE SYSTEM: 

STORAGE: 

Records are maintained on paper in 
file folders and on electronic media. 

RETRIEVABILITY: 

Information accessed by the EAP 
identification number and name of the 
individual. 

SAFEGUARDS: 

Files are maintained in a safe under 
the immediate control of the Employee 
Assistance Program Manager and the 
current EAP contractor. Case files are 
maintained in accordance with the 
confidentiality requirements of Public 
Law 93–282, any NRC-specific 
confidentiality regulations, and the 
Privacy Act of 1974. 

RETENTION AND DISPOSAL: 

Records are retained and disposed of 
in accordance with the National 
Archives and Records Administration 
(NARA) approved disposition schedules 
which can be found in the NRC 
Comprehensive Records Disposition 
Schedule, NUREG–0910, the NARA 
General Records Schedules, as well as 
in recently approved Requests for 
Records Disposition Authorities. The 
NRC’s records disposition schedules are 
accessible through the NRC’s Web site at 
http://www.nrc.gov/reading-rm/records- 
mgmt.html. Records that do not have an 
approved disposition schedule will be 
retained until disposition authority is 
obtained from NARA in accordance 
with Implementing Schedules under 36 
CFR 1226.14. 

SYSTEM MANAGER(S) AND ADDRESS: 

Employee Assistance Program 
Manager, Office of the Chief Human 
Capital Officer, U.S. Nuclear Regulatory 
Commission, Washington, DC 20555– 
0001. 

NOTIFICATION PROCEDURE: 

Individuals seeking to determine 
whether this system of records contains 
information about them should write to 
the Freedom of Information Act or 
Privacy Act Officer, Office of the Chief 
Information Officer, U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555–0001, and comply with the 
procedures contained in NRC’s Privacy 
Act regulations, 10 CFR part 9. 

RECORD ACCESS PROCEDURE: 

Same as ‘‘Notification procedure.’’ 

CONTESTING RECORD PROCEDURE: 

Same as ‘‘Notification procedure.’’ 

RECORD SOURCE CATEGORIES: 
Information compiled by the 

Employee Assistance Program Manager, 
and the Employee Assistance Program 
contractor during the course of 
counseling with an NRC employee or 
members of the employee’s family. 

EXEMPTIONS CLAIMED FOR THE SYSTEM: 
None. 

NRC–15 (Revoked.) 

NRC–16 

SYSTEM NAME: 
Facility Operator Licensees Records 

(10 CFR part 55)—NRC. 

SYSTEM LOCATION: 
For power reactors, at the appropriate 

Regional Office at the address listed in 
Addendum I, Part 2; for non-power (test 
and research) reactor facilities, at the 
Operator Licensing and Training 
Branch, Division of Inspection and 
Regional Support, Office of Nuclear 
Reactor Regulation, NRC, One White 
Flint North, 11555 Rockville Pike, 
Rockville, Maryland. The Reactor 
Program System—Operator Licensing 
(RPS–OL) is located at NRC 
Headquarters and is accessible by the 
four Regional Offices. 

CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 

Individuals licensed under 10 CFR 
part 55, new applicants whose 
applications are being processed, and 
individuals whose licenses have 
expired. 

CATEGORIES OF RECORDS IN THE SYSTEM: 
These records contain information 

pertaining to 10 CFR part 55 applicants 
for a license, licensed operators, and 
individuals who previously held 
licenses. This includes applications for 
a license, license and denial letters, and 
related correspondence; correspondence 
relating to actions taken against a 
licensee; 10 CFR 50.74 notifications; 
certification of medical examination and 
related medical information; fitness for 
duty information; examination results 
and other docket information. 

AUTHORITY FOR MAINTENANCE OF THE SYSTEM: 
42 U.S.C. 2131–2141; 10 CFR part 55. 

ROUTINE USES OF RECORDS MAINTAINED IN THE 
SYSTEM, INCLUDING CATEGORIES OF USERS AND 
THE PURPOSES OF SUCH USES: 

In addition to the disclosures 
permitted under subsection (b) of the 
Privacy Act, the NRC may disclose 
information contained in this system of 
records without the consent of the 
subject individual if the disclosure is 
compatible with the purpose for which 

the record was collected under the 
following routine uses: 

a. To determine if the individual 
meets the requirements of 10 CFR part 
55 to take an examination or to be 
issued an operator’s license; 

b. To provide researchers with 
information for reports and statistical 
evaluations related to selection, 
training, and examination of facility 
operators; 

c. To provide examination, testing 
material, and results to facility 
management; and 

d. For any of the routine uses 
specified in paragraph numbers 1, 2, 4, 
5, 6, and 7 of the Prefatory Statement of 
General Routine Uses. 

POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECORDS IN THE SYSTEM: 

STORAGE: 

Records are maintained on paper in 
file folders and logs, and on electronic 
media. 

RETRIEVABILITY: 

Records are accessed by name and 
docket number and ADAMS accession 
number. 

SAFEGUARDS: 

Maintained in locked file cabinets or 
an area that is locked. Computer files 
are password protected. Access to and 
use of these records is limited to those 
persons whose official duties require 
such access based on roles and 
responsibilities. 

RETENTION AND DISPOSAL: 

Records are retained and disposed of 
in accordance with the National 
Archives and Records Administration 
(NARA) approved disposition schedules 
that can be found in the NRC 
Comprehensive Records Disposition 
Schedule, NUREG–0910, the NARA 
General Records Schedules, as well as 
in recently approved Requests for 
Records Disposition Authorities. The 
NRC’s records disposition schedules are 
accessible through the NRC’s Web site at 
http://www.nrc.gov/reading-rm/records- 
mgmt.html. Records that do not have an 
approved disposition schedule will be 
retained until disposition authority is 
obtained from NARA in accordance 
with Implementing Schedules under 36 
CFR 1226.14. 

SYSTEM MANAGER(S) AND ADDRESS: 

Chief, Operator Licensing and 
Training Branch, Division of Inspection 
and Regional Support, Office of Nuclear 
Reactor Regulation, U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555–0001. 
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NOTIFICATION PROCEDURE: 

Individuals seeking to determine 
whether this system of records contains 
information about them should write to 
the Freedom of Information Act or 
Privacy Act Officer, Office of the Chief 
Information Officer, U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555–0001, and comply with the 
procedures contained in NRC’s Privacy 
Act regulations, 10 CFR part 9. 

RECORD ACCESS PROCEDURE: 

Same as ‘‘Notification procedure.’’ 

CONTESTING RECORD PROCEDURE: 

Same as ‘‘Notification procedure.’’ 

RECORD SOURCE CATEGORIES: 

Information in this system comes 
from the individual applying for a 
license, the 10 CFR part 50 licensee, a 
licensed physician, and NRC and 
contractor staff. 

EXEMPTIONS CLAIMED FOR THE SYSTEM: 

None. 

NRC–17 

SYSTEM NAME: 

Occupational Injury and Illness 
Records—NRC. 

SYSTEM LOCATION: 

Primary system—For Headquarters 
personnel: Part 1 (Workers’ 
Compensation Program)—Office of the 
Chief Human Capital Officer, NRC, 
Three White Flint North, North 
Bethesda, Maryland. Part 2 
(Occupational Safety and Health 
Program)—Office of Administration, 
NRC, One White Flint North, 11555 
Rockville Pike, Rockville, Maryland. 

For Regional personnel, at each of the 
Regional Offices listed in Addendum I, 
Part 2. 

CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 

Current and former NRC employees 
with a reported occupational injury or 
illness. 

CATEGORIES OF RECORDS IN THE SYSTEM: 

These records contain information 
regarding the location and description 
of the injury or illness, treatment, and 
disposition as well as copies of Office of 
Workers’ Compensation Program claim 
forms. 

AUTHORITY FOR MAINTENANCE OF THE SYSTEM: 

5 U.S.C. 7902, as amended; 29 U.S.C. 
657(c), as amended; Executive Order 
(E.O.) 12196 as amended; 29 CFR parts 
1904, 1960. 

ROUTINE USES OF RECORDS MAINTAINED IN THE 
SYSTEM, INCLUDING CATEGORIES OF USERS AND 
THE PURPOSES OF SUCH USES: 

In addition to the disclosures 
permitted under subsection (b) of the 
Privacy Act, the NRC may disclose 
information contained in this system of 
records without the consent of the 
subject individual if the disclosure is 
compatible with the purpose for which 
the record was collected under the 
following routine uses: 

a. To prepare periodic statistical 
reports on employees’ health and injury 
status for transmission to and review by 
the Department of Labor; 

b. For transmittal to the Secretary of 
Labor or an authorized representative 
under duly promulgated regulations; 

c. For transmittal to the Office of 
Personnel Management, Merit Systems 
Protection Board, and/or Equal 
Employment Opportunity Commission 
as required to support individual 
claims; and 

d. For any of the routine uses 
specified in the Prefatory Statement of 
General Routine Uses. 

POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECORDS IN THE SYSTEM: 

STORAGE: 
Records are maintained on paper and 

electronic media. 

RETRIEVABILITY: 
Records retrieved by employee name 

or assigned claim number. 

SAFEGUARDS: 

Paper records are locked file cabinets 
under the visual control of the 
responsible staff. Electronic records are 
password protected. Access to and use 
of these records is limited to those 
persons whose official duties require 
such access. 

RETENTION AND DISPOSAL: 

Records are retained and disposed of 
in accordance with the National 
Archives and Records Administration 
(NARA) approved disposition schedules 
that can be found in the NRC 
Comprehensive Records Disposition 
Schedule, NUREG–0910, the NARA 
General Records Schedules, as well as 
in recently approved Requests for 
Records Disposition Authorities. The 
NRC’s records disposition schedules are 
accessible through the NRC’s Web site at 
http://www.nrc.gov/reading-rm/records- 
mgmt.html. Records that do not have an 
approved disposition schedule will be 
retained until disposition authority is 
obtained from NARA in accordance 
with Implementing Schedules under 36 
CFR 1226.14. 

SYSTEM MANAGER(S) AND ADDRESS: 
For Headquarters Part 1—Benefits 

Officer, Human Resources Operations 
and Policy, Office of the Chief Human 
Capital Officer, and Part 2—Safety and 
Occupational Health Manager, Office of 
Administration, U.S. Nuclear Regulatory 
Commission, Washington, DC 20555– 
0001. For Region I–IV—The appropriate 
Human Resources Team Leader at the 
locations listed in Addendum I, Part 2. 

NOTIFICATION PROCEDURE: 
Individuals seeking to determine 

whether this system of records contains 
information about them should write to 
the Freedom of Information Act or 
Privacy Act Officer, Office of the Chief 
Information Officer, U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555–0001, and comply with the 
procedures contained in NRC’s Privacy 
Act regulations, 10 CFR part 9. 

RECORD ACCESS PROCEDURE: 
Same as ‘‘Notification procedure.’’ 

CONTESTING RECORD PROCEDURE: 
Same as ‘‘Notification procedure.’’ 

RECORD SOURCE CATEGORIES: 
The NRC Health Center; the NRC 

Headquarters and Regional Office 
reports; and forms with original 
information largely supplied by the 
employees or their representative, 
supervisors, witnesses, medical 
personnel, etc. 

EXEMPTIONS CLAIMED FOR THE SYSTEM: 
None. 

NRC–18 

SYSTEM NAME: 
Office of the Inspector General (OIG) 

Investigative Records—NRC and 
Defense Nuclear Facilities Safety Board 
(DNFSB). 

SYSTEM LOCATION: 
Office of the Inspector General, NRC, 

One White Flint North, 11555 Rockville 
Pike, Rockville, Maryland. 

CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 

Individuals and entities referred to in 
complaints or actual investigative cases, 
reports, accompanying documents, and 
correspondence prepared by, compiled 
by, or referred to the OIG. 

CATEGORIES OF RECORDS IN THE SYSTEM: 
The system comprises five parts: (1) 

An automated Investigative Database 
Program containing reports of 
investigations, inquiries, and other 
reports closed since 1989; (2) paper files 
of all OIG and predecessor Office of 
Inspector and Auditor (OIA) reports, 
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correspondence, cases, matters, 
memoranda, materials, legal papers, 
evidence, exhibits, data, and work 
papers pertaining to all closed and 
pending investigations, inquiries, and 
other reports; (3) paper index card files 
of OIG and OIA cases closed from 1970 
through 1989; (4) an automated 
Investigative Management System that 
includes allegations referred to the OIG 
from 1985 forward, whether or not the 
allegation progressed to an 
investigation, inquiry or other report, 
and dates that an investigation, inquiry 
or other report was opened and closed 
and reports, correspondence, cases, 
matters, memoranda, materials, legal 
papers, evidence, exhibits, data and 
work papers pertaining to these cases. 

AUTHORITY FOR MAINTENANCE OF THE SYSTEM: 

Inspector General Act of 1978, as 
amended, 5 U.S.C. app. 3; and the 
Consolidated Appropriations Act, 2014. 

ROUTINE USES OF RECORDS MAINTAINED IN THE 
SYSTEM, INCLUDING CATEGORIES OF USERS AND 
THE PURPOSES OF SUCH USES: 

In addition to the disclosures 
permitted under subsection (b) of the 
Privacy Act, OIG may disclose 
information contained in this system of 
records without the consent of the 
subject individual if the disclosure is 
compatible with the purpose for which 
the record was collected under the 
following routine uses: 

a. To any Federal, State, local, tribal, 
or foreign agency, or other public 
authority responsible for enforcing, 
investigating, or prosecuting violations 
of administrative, civil, or criminal law 
or regulation if that information is 
relevant to any enforcement, regulatory, 
investigative, or prosecutorial 
responsibility of the receiving entity 
when records from this system of 
records, either by themselves or in 
combination with any other 
information, indicate a violation or 
potential violation of law, whether 
administrative, civil, criminal, or 
regulatory in nature. 

b. To public or private sources to the 
extent necessary to obtain information 
from those sources relevant to an OIG 
investigation, audit, inspection, or other 
inquiry. 

c. To a court, adjudicative body before 
which NRC or DNFSB is authorized to 
appear, Federal agency, individual or 
entity designated by NRC or DNFSB or 
otherwise empowered to resolve 
disputes, counsel or other 
representative, or witness or potential 
witness when it is relevant and 
necessary to the litigation if any of the 
parties listed below is involved in the 

litigation or has an interest in the 
litigation: 

1. NRC or DNFSB, or any component 
of NRC or DNFSB; 

2. Any employee of NRC or DNFSB 
where the NRC or DNFSB or the 
Department of Justice has agreed to 
represent the employee; or 

3. The United States, where NRC or 
DNFSB determines that the litigation is 
likely to affect the NRC or DNFSB or 
any of their components. 

d. To a private firm or other entity 
with which OIG or NRC or DNFSB 
contemplates it will contract or has 
contracted for the purpose of performing 
any functions or analyses that facilitate 
or are relevant to an investigation, audit, 
inspection, inquiry, or other activity 
related to this system of records, to 
include to contractors or entities who 
have a need for such information or 
records to resolve or support payment to 
the agency. The contractor, private firm, 
or entity needing access to the records 
to perform the activity shall maintain 
Privacy Act safeguards with respect to 
information. A contractor, private firm, 
or entity operating a system of records 
under 5 U.S.C. 552a(m) shall comply 
with the Privacy Act. 

e. To another agency to the extent 
necessary for obtaining its advice on any 
matter relevant to an OIG investigation, 
audit, inspection, or other inquiry 
related to the responsibilities of the OIG. 

f. To the National Archives and 
Records Administration or to the 
General Services Administration for 
records management inspections 
conducted under 44 U.S.C. 2904 and 
2906. 

g. For any of the routine uses 
specified in the Prefatory Statement of 
General Routine Uses. 

DISCLOSURE TO CONSUMER REPORTING 
AGENCIES: 

Disclosure Pursuant to 5 U.S.C. 
552a(b)(12): 

Disclosure of information to a 
consumer reporting agency is not 
considered a routine use of records. 
Disclosures may be made from this 
system to ‘‘consumer reporting 
agencies’’ as defined in the Fair Credit 
Reporting Act (15 U.S.C. 1681a(f) 
(1970)) or the Federal Claims Collection 
Act of 1966, as amended (31 U.S.C. 
3701(a)(3) (1996)). 

POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECORDS IN THE SYSTEM: 

STORAGE: 

Information is maintained on index 
cards, in paper files, and on electronic 
media. 

RETRIEVABILITY: 
Information is retrieved from the 

Investigative Database Program by the 
name of an individual, by case number, 
or by subject matter. Information in the 
paper files backing up the Investigative 
Database Program and older cases 
closed by 1989 is retrieved by subject 
matter and/or case number, not by 
individual identifier. Information is 
retrieved from index card files for cases 
closed before 1989 by the name or 
numerical identifier of the individual or 
entity under investigation or by subject 
matter. Information in both the 
Allegations Tracking System and the 
Investigative Management System is 
retrieved by allegation number, case 
number, or name. 

SAFEGUARDS: 
Access to the automated Investigative 

Database Program is password 
protected. Index card files for older 
cases (1970–1989) are maintained in 
secure office facilities. Both the 
Allegations Tracking System and the 
Investigative Management System are 
accessible from terminals that are 
double-password-protected. Paper files 
backing up the automated systems and 
older case reports and work papers are 
maintained in approved security 
containers and locked filing cabinets in 
a locked room; associated indices, 
records, diskettes, tapes, etc., are stored 
in locked metal filing cabinets, safes, 
storage rooms, or similar secure 
facilities. All records in this system are 
available only to authorized personnel 
who have a need to know and whose 
duties require access to the information. 

RETENTION AND DISPOSAL: 
Records are retained and disposed of 

in accordance with the National 
Archives and Records Administration 
(NARA) approved disposition schedules 
which can be found in the NRC 
Comprehensive Records Disposition 
Schedule, NUREG–0910, the NARA 
General Records Schedules, as well as 
in recently approved Requests for 
Records Disposition Authorities. The 
NRC’s records disposition schedules are 
accessible through the NRC’s Web site at 
http://www.nrc.gov/reading-rm/records- 
mgmt.html. Records that do not have an 
approved disposition schedule will be 
retained until disposition authority is 
obtained from NARA in accordance 
with Implementing Schedules under 36 
CFR 1226.14. 

SYSTEM MANAGER(S) AND ADDRESS: 
Assistant Inspector General for 

Investigations, U.S. Nuclear Regulatory 
Commission, Washington, DC 20555– 
0001. 
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NOTIFICATION PROCEDURE: 
Individuals seeking to determine 

whether this system of records contains 
information about them should write to 
the Freedom of Information Act or 
Privacy Act Officer, Office of the Chief 
Information Officer, U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555–0001, and comply with the 
procedures contained in NRC’s Privacy 
Act regulations, 10 CFR part 9. 

RECORD ACCESS PROCEDURE: 
Same as ‘‘Notification procedure.’’ 

Information classified under Executive 
Order 12958 will not be disclosed. 
Information received in confidence will 
be maintained under the Inspector 
General Act, 5 U.S.C. app. 3, and the 
Commission’s Policy Statement on 
Confidentiality, Management Directive 
8.8, ‘‘Management of Allegations.’’ 

CONTESTING RECORD PROCEDURE: 
Same as ‘‘Notification procedure.’’ 

RECORD SOURCE CATEGORIES: 
The information is obtained from 

sources including, but not limited to, 
the individual record subject; NRC 
officials and employees; employees of 
Federal, State, local, and foreign 
agencies; and other persons. 

EXEMPTIONS CLAIMED FOR THE SYSTEM: 
Under 5 U.S.C. 552a(j)(2), the 

Commission has exempted this system 
of records from subsections (c)(3) and 
(4), (d)(1)–(4), (e)(1)–(3), (5), and (8), and 
(g) of the Act. This exemption applies to 
information in the system that relates to 
criminal law enforcement and meets the 
criteria of the (j)(2) exemption. Under 5 
U.S.C. 552a(k)(1), (k)(2), (k)(5), and 
(k)(6), the Commission has exempted 
portions of this system of records from 
5 U.S.C. 552a(c)(3), (d), (e)(1), (e)(4)(G), 
(H), and (I), and (f). 

NRC–19 

SYSTEM NAME: 
Official Personnel Training Records— 

NRC. 

SYSTEM LOCATION: 
Primary system located at the NRC’s 

current contractor facility on behalf of 
the Office of the Chief Human Capital 
Officer, NRC, Three White Flint North, 
11601 Landsdown Street, North 
Bethesda, Maryland. 

The Office of the Inspector General 
(OIG) employee files are located with 
the OIG at NRC, One White Flint North, 
11555 Rockville Pike, Rockville, 
Maryland. 

Duplicate system—Duplicate systems 
exist, in part, at the Technical Training 
Center, Regional Offices, and within the 

organization where the NRC employee 
works, at the locations listed in 
Addendum I, Parts 1 and 2. 

CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 

Individuals who applied or were 
selected for NRC, other Government, or 
non-Government training courses or 
programs. 

CATEGORIES OF RECORDS IN THE SYSTEM: 
These records contain information 

relating to an individual’s educational 
background and training courses 
including training requests and 
authorizations, evaluations, supporting 
documentation, and other related 
personnel information, including but 
not limited to, an individual’s name, 
address, telephone number, position 
title, organization, and grade. 

AUTHORITY FOR MAINTENANCE OF THE SYSTEM: 
5 U.S.C. 3396; 5 U.S.C. 4103; 

Executive Order (E.O.) 9397, as 
amended by E.O. 13478; E.O. 11348, as 
amended by E.O. 12107; 5 CFR parts 
410 and 412. 

ROUTINE USES OF RECORDS MAINTAINED IN THE 
SYSTEM, INCLUDING CATEGORIES OF USERS AND 
THE PURPOSES OF SUCH USES: 

In addition to the disclosures 
permitted under subsection (b) of the 
Privacy Act, the NRC may disclose 
information contained in this system of 
records without the consent of the 
subject individual if the disclosure is 
compatible with the purpose for which 
the record was collected under the 
following routine uses: 

a. Extracted from the records and 
made available to the Office of 
Personnel Management; other Federal, 
State, and local government agencies; 
educational institutions and training 
facilities for purposes of enrollment and 
verification of employee attendance and 
performance; and 

b. Disclosed for the routine uses 
specified in paragraph numbers 1, 5, 6, 
and 7 of the Prefatory Statement of 
General Routine Uses. 

POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECORDS IN THE SYSTEM: 

STORAGE: 
Records are maintained on paper in 

file folders and on electronic media. 

RETRIEVABILITY: 

Information is accessed by name, user 
identification number, course number, 
or course session number. 

SAFEGUARDS: 
Electronic records are maintained in a 

password protected computer system. 

Paper is maintained in lockable file 
cabinets and file rooms. Access to and 
use of these records is limited to those 
persons whose official duties require 
such access, with the level of access 
controlled by roles and responsibilities. 

RETENTION AND DISPOSAL: 
Records are retained and disposed of 

in accordance with the National 
Archives and Records Administration 
(NARA) approved disposition schedules 
which can be found in the NRC 
Comprehensive Records Disposition 
Schedule, NUREG–0910, the NARA 
General Records Schedules, as well as 
in recently approved Requests for 
Records Disposition Authorities. The 
NRC’s records disposition schedules are 
accessible through the NRC’s Web site at 
http://www.nrc.gov/reading-rm/records- 
mgmt.html. Records that do not have an 
approved disposition schedule will be 
retained until disposition authority is 
obtained from NARA in accordance 
with Implementing Schedules under 36 
CFR 1226.14. 

SYSTEM MANAGER(S) AND ADDRESS: 
Associate Director for Training and 

Development, Office of the Chief 
Human Capital Officer, U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555–0001. For OIG employee 
records: Director, Resource Management 
and Operations Support, Office of the 
Inspector General, Washington, DC 
20555–0001. 

NOTIFICATION PROCEDURE: 
Individuals seeking to determine 

whether this system of records contains 
information about them should write to 
the Freedom of Information Act or 
Privacy Act Officer, Office of the Chief 
Information Officer, U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555–0001, and comply with the 
procedures contained in NRC’s Privacy 
Act regulations, 10 CFR part 9. 

RECORD ACCESS PROCEDURE: 
Same as ‘‘Notification procedure.’’ 

CONTESTING RECORD PROCEDURE: 
Same as ‘‘Notification procedure.’’ 

RECORD SOURCE CATEGORIES: 
Information is provided by the subject 

individual, the employee’s supervisor, 
and training groups, agencies, or 
educational institutions and learning 
activities. 

EXEMPTIONS CLAIMED FOR THE SYSTEM: 
None. 

NRC–20 

SYSTEM NAME: 
Official Travel Records—NRC. 
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SYSTEM LOCATION: 
Primary system—Division of the 

Controller, Office of the Chief Financial 
Officer, NRC, Two White Flint North, 
11545 Rockville Pike, Rockville, 
Maryland. NRC has an interagency 
agreement with DEVA Consulting 
Group, Rockville, Maryland, to review 
and approve vouchers as of June 2013. 
The Office of International Programs, 
NRC, One White Flint North, 11555 
Rockville Pike, Rockville, Maryland, 
maintains the passport and visa records. 

Duplicate system—Duplicate systems 
may exist, in part, within the 
organization where an employee 
actually works for administrative 
purposes, at the locations listed in 
Addendum I, Parts 1 and 2. 

CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 

Prospective, current, and former NRC 
employees; consultants; and invitational 
travelers. 

CATEGORIES OF RECORDS IN THE SYSTEM: 
These records contain requests and 

authorizations for official travel, travel 
vouchers, passports, visas, and related 
documentation; charge card 
applications, terms and conditions for 
use of charge cards, charge card training 
documentation, monthly reports 
regarding accounts, credit data, and 
related documentation; all of which may 
include, but are not limited to, an 
individual’s name, address, social 
security number, and telephone 
numbers. 

AUTHORITY FOR MAINTENANCE OF THE SYSTEM: 
5 U.S.C. part III, subpart D, chapter 

57; 31 U.S.C. 716; 41 U.S.C. subtitle II, 
chapter 61; 41 CFR part 102–118; 
Executive Order (E.O.) 9397, as 
amended by E.O. 13478. 

ROUTINE USES OF RECORDS MAINTAINED IN THE 
SYSTEM, INCLUDING CATEGORIES OF USERS AND 
THE PURPOSES OF SUCH USES: 

In accordance with the interagency 
agreement, NRC may disclose records to 
DEVA Consulting Group to cross-service 
travel voucher reimbursements on 
behalf of the NRC. Specifically, DEVA 
Consulting Group will examine and pay 
travel vouchers and maintain the official 
agency record. 

In addition to the disclosures 
permitted under subsection (b) of the 
Privacy Act, the NRC may disclose 
information contained in this system of 
records without the consent of the 
subject individual if the disclosure is 
compatible with the purpose for which 
the record was collected under the 
following routine uses; or, where 
determined to be appropriate and 
necessary, the NRC may authorize 

DEVA Consulting Group to make the 
disclosure: 

a. To the U.S. Treasury for payment; 
b. To the Department of State or an 

embassy for passports or visas; 
c. To the General Services 

Administration and the Office of 
Management and Budget for required 
periodic reporting; 

d. To the charge card issuing bank; 
e. To the Department of Interior, 

National Business Center, for collecting 
severe travel card delinquencies by 
employee salary offset; 

f. To a consumer reporting agency to 
obtain credit reports; and 

g. For any of the routine uses 
specified in the Prefatory Statement of 
General Routine Uses. 

DISCLOSURE TO CONSUMER REPORTING 
AGENCIES: 

Disclosure Pursuant to 5 U.S.C. 
552a(b)(12): 

Disclosures of information to a 
consumer reporting agency, other than 
to obtain credit reports, are not 
considered a routine use of records. 
Disclosures may be made from this 
system to ‘‘consumer reporting 
agencies’’ as defined in the Fair Credit 
Reporting Act (15 U.S.C. 1681a(f) 
(1970)) or the Federal Claims Collection 
Act of 1966, as amended (31 U.S.C. 
3701(a)(3) (1996)). 

POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECORDS IN THE SYSTEM: 

STORAGE: 
Records are maintained on paper in 

file folders, on electronic media. 

RETRIEVABILITY: 
Records are accessed by name, social 

security number, authorization number, 
and voucher payment schedule number. 

SAFEGUARDS: 
Maintained in key locked file cabinets 

and in conserver files in a passcode 
locked room. Passports and visas are 
maintained in a locked file cabinet. For 
electronic records, an identification 
number, a password, and assigned 
access to specific programs are required 
in order to retrieve information. 

RETENTION AND DISPOSAL: 
Records are retained and disposed of 

in accordance with the National 
Archives and Records Administration 
(NARA) approved disposition schedules 
which can be found in the NRC 
Comprehensive Records Disposition 
Schedule, NUREG–0910, the NARA 
General Records Schedules, as well as 
in recently approved Requests for 
Records Disposition Authorities. The 
NRC’s records disposition schedules are 

accessible through the NRC’s Web site at 
http://www.nrc.gov/reading-rm/records- 
mgmt.html. Records that do not have an 
approved disposition schedule will be 
retained until disposition authority is 
obtained from NARA in accordance 
with Implementing Schedules under 36 
CFR 1226.14. 

SYSTEM MANAGER(S) AND ADDRESS: 
Chief, Travel Operations Branch, 

Division of the Controller, Office of the 
Chief Financial Officer, U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555–0001. For passport and visa 
records: Chief, International Operations 
Branch, Office of International 
Programs, U.S. Nuclear Regulatory 
Commission, Washington, DC 20555– 
0001. 

NOTIFICATION PROCEDURE: 
Individuals seeking to determine 

whether this system of records contains 
information about them should write to 
the Freedom of Information Act or 
Privacy Act Officer, Office of the Chief 
Information Officer, U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555–0001, and comply with the 
procedures contained in NRC’s Privacy 
Act regulations, 10 CFR part 9. 

RECORD ACCESS PROCEDURE: 
Same as ‘‘Notification procedure.’’ 

CONTESTING RECORD PROCEDURE: 
Same as ‘‘Notification procedure.’’ 

RECORD SOURCE CATEGORIES: 
Information is provided by the 

individual, NRC staff, NRC contractors, 
charge card issuing bank, the consumer 
reporting agency, outside transportation 
agents, Department of State, and 
embassies. 

EXEMPTIONS CLAIMED FOR THE SYSTEM: 
None. 

NRC–21 

SYSTEM NAME: 
Payroll Accounting Records—NRC. 

SYSTEM LOCATION: 
Primary system—Division of the 

Controller, Office of the Chief Financial 
Officer, NRC, Two White Flint North, 
11545 Rockville Pike, Rockville, 
Maryland. NRC has an interagency 
agreement with the Department of the 
Interior’s Interior Business Center (DOI/ 
IBC), Federal Personnel/Payroll System 
(FPPS), in Denver, Colorado, to 
maintain electronic personnel 
information and perform payroll 
processing activities for its employees as 
of November 2, 2003. 

Duplicate system—Duplicate systems 
exist, in part, within the organization 
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where the employee actually works for 
administrative purposes, at the locations 
listed in Addendum I, Parts 1 and 2. 

CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 

Current and former NRC employees, 
including special Government 
employees (i.e. consultants). 

CATEGORIES OF RECORDS IN THE SYSTEM: 
Pay, leave, benefit enrollment and 

voluntary allowance deductions, and 
labor activities, which includes, but is 
not limited to, an individual’s name and 
social security number. 

AUTHORITY FOR MAINTENANCE OF THE SYSTEM: 
26 CFR 31.6011(b)–2, 31.6109–1; 5 

U.S.C. 6334; 5 U.S.C. part III, subpart D; 
31 U.S.C. 716; 31 U.S.C., subtitle III, 
chapters 35 and 37; Executive Order 
(E.O.) 9397, as amended by E.O. 13478. 

ROUTINE USES OF RECORDS MAINTAINED IN THE 
SYSTEM, INCLUDING CATEGORIES OF USERS AND 
THE PURPOSES OF SUCH USES: 

In accordance with an interagency 
agreement the NRC may disclose 
records to the DOI/IBC FPPS in order to 
effect all financial transactions on behalf 
of the NRC related to employee pay. 
Specifically, the DOI/IBC’s FPPS may 
affect employee pay or deposit funds on 
behalf of NRC employees, and/or it may 
withhold, collect or offset funds from 
employee salaries as required by law or 
as necessary to correct overpayment or 
amounts due. 

In addition to the disclosures 
permitted under subsection (b) of the 
Privacy Act, the NRC may disclose 
information contained in this system of 
records without the consent of the 
subject individual if the disclosure is 
compatible with the purpose for which 
the record was collected under the 
following routine uses; or, where 
determined to be appropriate and 
necessary, the NRC may authorize DOI/ 
IBC to make the disclosure: 

a. For transmittal of data to U.S. 
Treasury to effect issuance of paychecks 
to employees and consultants and 
distribution of pay according to 
employee directions for savings bonds, 
allotments, financial institutions, and 
other authorized purposes including the 
withholding and reporting of Thrift 
Savings Plan deductions to the 
Department of Agriculture’s National 
Finance Center; 

b. For reporting tax withholding to 
Internal Revenue Service and 
appropriate State and local taxing 
authorities; 

c. For FICA and Medicare deductions 
to the Social Security Administration; 

d. For dues deductions to labor 
unions; 

e. For withholding for health 
insurance to the insurance carriers by 
the Office of Personnel Management; 

f. For charity contribution deductions 
to agents of charitable institutions; 

g. For annual W–2 statements to 
taxing authorities and the individual; 

h. For transmittal to the Office of 
Management and Budget for financial 
reporting; 

i. For withholding and reporting of 
retirement, tax levies, bankruptcies, 
garnishments, court orders, re-employed 
annuitants, and life insurance 
information to the Office of Personnel 
Management; 

j. For transmittal of information to 
State agencies for unemployment 
purposes; 

k. For transmittal to the Office of 
Child Support Enforcement, 
Administration for Children and 
Families, Department of Health and 
Human Services Federal Parent Locator 
System and Federal Tax Offset System 
for use in locating individuals and 
identifying their income sources to 
establish paternity, establish and modify 
orders of support, and for enforcement 
action; 

l. For transmittal to the Office of Child 
Support Enforcement for release to the 
Social Security Administration for 
verifying social security numbers in 
connection with the operation of the 
Federal Parent Locator System by the 
Office of Child Support Enforcement; 

m. For transmittal to the Office of 
Child Support Enforcement for release 
to the Department of Treasury for the 
purpose of administering the Earned 
Income Tax Credit Program (Section 32, 
Internal Revenue Code of 1986) and 
verifying a claim with respect to 
employment in a tax return; 

n. To the National Archives and 
Records Administration or to the 
General Services Administration for 
records management inspections 
conducted under 44 U.S.C. 2904 and 
2906; 

o. Time and labor data are used by the 
NRC as a project management tool in 
various management records and reports 
(i.e. work performed, work load 
projections, scheduling, project 
assignments, budget), and for 
identifying reimbursable and fee billable 
work performed by the NRC; and 

p. For any of the routine uses 
specified in the Prefatory Statement of 
General Routine Uses. 

DISCLOSURE TO CONSUMER REPORTING 
AGENCIES: 

Disclosure pursuant to 5 U.S.C. 
552a(b)(12): 

Disclosures of information to a 
consumer reporting agency are not 

considered a routine use of records. 
Disclosures may be made from this 
system to ‘‘consumer reporting 
agencies’’ as defined in the Fair Credit 
Reporting Act (15 U.S.C. 1681a(f) 
(1970)) or the Federal Claims Collection 
Act of 1966, as amended (31 U.S.C. 
3701(a)(3) (1996)). 

POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECORDS IN THE SYSTEM: 

STORAGE: 
Information is maintained on 

electronic media (stored in memory, on 
disk, and magnetic tape), on microfiche, 
and in paper copy. 

Electronic payroll, time, and labor 
records prior to November 2, 2003, are 
maintained in the Human Resources 
Management System (HRMS), the PAY 
PERS Historical database reporting 
system, and on microfiche at NRC. 
Electronic payroll records from 
November 2, 2003, forward are 
maintained in the DOI/IBC’s FPPS in 
Denver, Colorado. Time and labor 
records are maintained in the HRMS at 
NRC. 

RETRIEVABILITY: 
Information is accessed by employee 

identification number, name and social 
security number. 

SAFEGUARDS: 
Records are maintained in buildings 

where access is controlled by a security 
guard force. File folders, microfiche, 
tapes, and disks, including backup data, 
are maintained in secured locked rooms 
and file cabinets after working hours. 
All records are in areas where access is 
controlled by keycard and is limited to 
NRC and contractor personnel who need 
the information to perform their official 
duties. Access to computerized records 
requires use of proper passwords and 
user identification codes. 

RETENTION AND DISPOSAL: 
Records are retained and disposed of 

in accordance with the National 
Archives and Records Administration 
(NARA) approved disposition schedules 
which can be found in the NRC 
Comprehensive Records Disposition 
Schedule, NUREG–0910, the NARA 
General Records Schedules, as well as 
in recently approved Requests for 
Records Disposition Authorities. The 
NRC’s records disposition schedules are 
accessible through the NRC’s Web site at 
http://www.nrc.gov/reading-rm/records- 
mgmt.html. Records that do not have an 
approved disposition schedule will be 
retained until disposition authority is 
obtained from NARA in accordance 
with Implementing Schedules under 36 
CFR 1226.14. 
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SYSTEM MANAGER(S) AND ADDRESS: 
Chief, Payroll and Payments Branch, 

Division of the Controller, Office of the 
Chief Financial Officer, U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555–0001. 

NOTIFICATION PROCEDURE: 
Individuals seeking to determine 

whether this system of records contains 
information about them should write to 
the Freedom of Information Act or 
Privacy Act Officer, Office of the Chief 
Information Officer, U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555–0001, and comply with the 
procedures contained in NRC’s Privacy 
Act regulations, 10 CFR part 9. 

RECORD ACCESS PROCEDURE: 
Same as ‘‘Notification procedure.’’ 

CONTESTING RECORD PROCEDURE: 
Same as ‘‘Notification procedure.’’ 

RECORD SOURCE CATEGORIES: 
Information in this system of records 

is obtained from sources, including but 
not limited to, the individual to whom 
it pertains, the Office of the Chief 
Human Capital Officer and other NRC 
officials, and other agencies and 
entities. 

EXEMPTIONS CLAIMED FOR THE SYSTEM: 
None. 

NRC–22 

SYSTEM NAME: 
Personnel Performance Appraisals— 

NRC. 

SYSTEM LOCATION: 
Primary system—Part A: For 

Headquarters personnel, Office of the 
Chief Human Capital Officer, NRC, 
Three White Flint North, 11601 
Landsdown Street, North Bethesda, 
Maryland. For Regional personnel, at 
Regional Offices I–IV listed in 
Addendum I, Part 2. 

Part B: Office of the Chief Human 
Capital Officer, NRC, Three White Flint 
North, 11601 Landsdown Street, North 
Bethesda, Maryland. 

NRC has an interagency agreement 
with the DOI, international Business 
Center (IBC), in Denver, Colorado, to 
maintain electronic personnel and 
payroll information for its employees as 
of November 2, 2003. 

The Office of the Inspector General 
(OIG) employee files located with the 
OIG at NRC, 11555 Rockville Pike, 
Rockville, Maryland. 

Duplicate system—Duplicate systems 
may exist in part, within the 
organization where the employee 
actually works, at the locations listed in 
Addendum I, Parts 1 and 2. 

CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 

NRC employees other than the 
Commissioners, the Inspector General, 
and temporary personnel employed for 
less than 1 year. 

Part A: Senior Level System 
employees, GG–1 through GG–15 
employees, hourly wage employees, and 
administratively determined rate 
employees. 

Part B: Senior Executive Service and 
equivalent employees. 

CATEGORIES OF RECORDS IN THE SYSTEM: 
This system contains performance 

appraisals, which includes performance 
plans, summary ratings, and other 
related records. 

AUTHORITY FOR MAINTENANCE OF THE SYSTEM: 
5 U.S.C. chapter 43; 42 U.S.C. 

2201(d), 5841; and 5 CFR part 293. 

ROUTINE USES OF RECORDS MAINTAINED IN THE 
SYSTEM, INCLUDING CATEGORIES OF USERS AND 
THE PURPOSES OF SUCH USES: 

In accordance with an interagency 
agreement the NRC may disclose 
records to DOI/IBC in order to affect the 
maintenance of electronic personnel 
records on behalf of the NRC related to 
its employees. 

In addition to the disclosures 
permitted under subsection (b) of the 
Privacy Act, the NRC may disclose 
information contained in this system of 
records without the consent of the 
subject individual if the disclosure is 
compatible with the purpose for which 
the record was collected under the 
following routine uses: 

a. For agency personnel functions; 
b. To disclose information to officials 

of labor organizations recognized under 
5 U.S.C. chapter 71 when relevant and 
necessary to their duties of exclusive 
representation concerning personnel 
policies, practices, and matters affecting 
working conditions; and 

c. For any of the routine uses 
specified in the Prefatory Statement of 
General Routine Uses. 

POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECORDS IN THE SYSTEM: 

STORAGE: 
Records are maintained on paper in 

folders and on electronic media. 
Summary ratings from November 2, 
2003, forward are stored in the DOI/IBC 
Federal Personnel/Payroll System. Prior 
to November 2, 2003 they are 
maintained at the NRC in the Human 
Resources Management System (HRMS). 

RETRIEVABILITY: 
Records are accessed by name and/or 

social security number. 

SAFEGUARDS: 
Records are maintained in locking 

cabinets in a locked room and related 
documents may be maintained in 
unlocked file cabinets or an 
electromechanical file organizer. 
Automated systems are password 
protected. Access to and use of these 
records is limited to those persons 
whose official duties require such 
access. 

RETENTION AND DISPOSAL: 
Records are retained and disposed of 

in accordance with the National 
Archives and Records Administration 
(NARA) approved disposition schedules 
which can be found in the NRC 
Comprehensive Records Disposition 
Schedule, NUREG–0910, the NARA 
General Records Schedules, as well as 
in recently approved Requests for 
Records Disposition Authorities. The 
NRC’s records disposition schedules are 
accessible through the NRC’s Web site at 
http://www.nrc.gov/reading-rm/records- 
mgmt.html. Records that do not have an 
approved disposition schedule will be 
retained until disposition authority is 
obtained from NARA in accordance 
with Implementing Schedules under 36 
CFR 1226.14. 

SYSTEM MANAGER(S) AND ADDRESS: 
Associate Director for Human 

Resources Operations and Policy, Office 
of the Chief Human Capital Officer, U.S. 
Nuclear Regulatory Commission, 
Washington, DC 20555–0001. For OIG 
employees: Director, Resource 
Management and Operations Support, 
Office of the Inspector General, U.S. 
Nuclear Regulatory Commission, 
Washington, DC 20555–0001. For 
Regional personnel: Regional Personnel 
Officers at the appropriate Regional 
Office I–IV listed in Addendum I, 
Part 2. 

NOTIFICATION PROCEDURE: 
Individuals seeking to determine 

whether this system of records contains 
information about them should write to 
the Freedom of Information Act or 
Privacy Act Officer, Office of the Chief 
Information Officer, U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555–0001, and comply with the 
procedures contained in NRC’s Privacy 
Act regulations, 10 CFR part 9. 

RECORD ACCESS PROCEDURE: 
Same as ‘‘Notification procedure.’’ 

CONTESTING RECORD PROCEDURE: 
Same as ‘‘Notification procedure.’’ 

RECORD SOURCE CATEGORIES: 
Part A: Subject employee and 

employee’s supervisors. 
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Part B: Subject employee, employee’s 
supervisors, and any documents and 
sources used to develop critical 
elements and performance standards for 
that Senior Executive Service position. 

EXEMPTIONS CLAIMED FOR THE SYSTEM: 
Pursuant to 5 U.S.C. 552a(k)(1) and 

(k)(5), the Commission has exempted 
portions of this system of records from 
5 U.S.C. 552a(c)(3), (d), (e)(1), (e)(4)(G), 
(H), and (I), and (f). 

NRC–23 

SYSTEM NAME: 
Office of Investigations Indices, Files, 

and Associated Records—NRC. 

SYSTEM LOCATION: 
Primary system—Office of 

Investigations, NRC, One White Flint 
North, 11555 Rockville Pike, Rockville, 
Maryland. 

Duplicate system—Records exist 
within the NRC Regional Office 
locations, listed in Addendum I, Part 2, 
during an active investigation. 

CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 

Individuals and entities referred to in 
potential or actual investigations and 
matters of concern to the Office of 
Investigations and correspondence on 
matters directed or referred to the Office 
of Investigations. 

CATEGORIES OF RECORDS IN THE SYSTEM: 
Office of Investigations 

correspondence, cases, memoranda, 
materials including, but not limited to, 
investigative reports, confidential 
source information, correspondence to 
and from the Office of Investigations, 
memoranda, fiscal data, legal papers, 
evidence, exhibits, technical data, 
investigative data, work papers, and 
management information data. 

AUTHORITY FOR MAINTENANCE OF THE SYSTEM: 
42 U.S.C. 2035(c); 42 U.S.C. 2201(c); 

and 42 U.S.C. 5841; 10 CFR 1.36. 

ROUTINE USES OF RECORDS MAINTAINED IN THE 
SYSTEM, INCLUDING CATEGORIES OF USERS AND 
THE PURPOSES OF SUCH USES: 

In addition to the disclosures 
permitted under subsection (b) of the 
Privacy Act, the NRC may disclose 
information contained in this system of 
records without the consent of the 
persons or entities mentioned therein if 
the disclosure is compatible with the 
purpose for which the record was 
collected under the following routine 
uses: 

a. To a Federal, State, local, or foreign 
agency or to an individual or 
organization if the disclosure is 
reasonably necessary to elicit 

information or to obtain the cooperation 
of a witness or an informant; 

b. A record relating to an investigation 
or matter falling within the purview of 
the Office of Investigations may be 
disclosed as a routine use to the 
referring agency, group, organization, or 
individual; 

c. A record relating to an individual 
held in custody pending arraignment, 
trial, or sentence, or after conviction, 
may be disclosed as a routine use to a 
Federal, State, local, or foreign prison, 
probation, parole, or pardon authority, 
to any agency or individual concerned 
with the maintenance, transportation, or 
release of such an individual; 

d. A record in the system of records 
relating to an investigation or matter 
may be disclosed as a routine use to a 
foreign country under an international 
treaty or agreement; 

e. To a Federal, State, local, or foreign 
law enforcement agency to assist in the 
general crime prevention and detection 
efforts of the recipient agency or to 
provide investigative leads to the 
agency; and 

f. A record may be disclosed for any 
of the routine uses specified in the 
Prefatory Statement of General Routine 
Uses. 

POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECORDS IN THE SYSTEM: 

STORAGE: 
Information maintained on paper, 

photographs, audio/video tapes, and 
electronic media. 

RETRIEVABILITY: 
Information retrieved by document 

text and/or case number. 

SAFEGUARDS: 
Hard copy files maintained in 

approved security containers and 
locking filing cabinets. All records are 
under visual control during duty hours 
and are available only to authorized 
personnel who have a need to know and 
whose duties require access to the 
information. The electronic 
management information system is 
operated within the NRC’s secure LAN/ 
WAN system. Access rights to the 
system only available to authorized 
personnel. 

RETENTION AND DISPOSAL: 
Records are retained and disposed of 

in accordance with the National 
Archives and Records Administration 
(NARA) approved disposition schedules 
which can be found in the NRC 
Comprehensive Records Disposition 
Schedule, NUREG–0910, the NARA 
General Records Schedules, as well as 

in recently approved Requests for 
Records Disposition Authorities. The 
NRC’s records disposition schedules are 
accessible through the NRC’s Web site at 
http://www.nrc.gov/reading-rm/records- 
mgmt.html. Records that do not have an 
approved disposition schedule will be 
retained until disposition authority is 
obtained from NARA in accordance 
with Implementing Schedules under 36 
CFR 1226.14. 

SYSTEM MANAGER(S) AND ADDRESS: 
Director, Office of Investigations, U.S. 

Nuclear Regulatory Commission, 
Washington, DC 20555–0001. 

NOTIFICATION PROCEDURE: 
Individuals seeking to determine 

whether this system of records contains 
information about them should write to 
the Freedom of Information Act or 
Privacy Act Officer, Office of the Chief 
Information Officer, U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555–0001, and comply with the 
procedures contained in NRC’s Privacy 
Act regulations, 10 CFR part 9. 

RECORDS ACCESS PROCEDURES: 
Same as ‘‘Notification procedure.’’ 

Information classified under Executive 
Order 12958 will not be disclosed. 
Information received in confidence will 
be maintained under the Commission’s 
Policy Statement on Confidentiality, 
Management Directive 8.8, 
‘‘Management of Allegations,’’ and the 
procedures covering confidentiality in 
Chapter 7 of the Office of Investigations 
Procedures Manual and will not be 
disclosed to the extent that disclosure 
would reveal a confidential source. 

CONTESTING RECORD PROCEDURE: 
Same as ‘‘Notification procedure.’’ 

RECORD SOURCE CATEGORIES: 
Information is obtained from sources 

including, but not limited to, NRC 
officials, employees, and licensees; 
Federal, State, local, and foreign 
agencies; and other persons. 

EXEMPTIONS CLAIMED FOR THE SYSTEM: 
Pursuant to 5 U.S.C. 552a(k)(1), (k)(2), 

and (k)(6), the Commission has 
exempted portions of this system of 
records from 5 U.S.C. 552a(c)(3), (d), 
(e)(1), (e)(4)(G), (H), and (I), and (f). 

NRC–24 (Revoked.) 

NRC–25 

SYSTEM NAME: 
Oral History Program—NRC. 

SYSTEM LOCATION: 
Office of the Secretary, NRC, One 

White Flint North, 11555 Rockville 
Pike, Rockville, Maryland. 
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CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 

Individuals who volunteer to be 
interviewed for the purpose of 
providing information for a history of 
the nuclear regulatory program. 

CATEGORIES OF RECORDS IN THE SYSTEM: 
Records consist of recorded 

interviews and transcribed scripts of the 
interviews. 

AUTHORITY FOR MAINTENANCE OF THE SYSTEM: 
42 U.S.C. 2161(b) and 44 U.S.C. 3301. 

ROUTINE USES OF RECORDS MAINTAINED IN THE 
SYSTEM, INCLUDING CATEGORIES OF USERS AND 
THE PURPOSES OF SUCH USES: 

In addition to the disclosures 
permitted under subsection (b) of the 
Privacy Act, the NRC may disclose 
information contained in this system of 
records without the consent of the 
subject individual if the disclosure is 
compatible with the purpose for which 
the record was collected under the 
following routine uses: 

a. For incorporation in publications 
on the history of the nuclear regulatory 
program; 

b. To provide information to 
historians and other researchers; and 

c. For the routine uses specified in 
paragraph number 7 of the Prefatory 
Statement of General Routine Uses. 

POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECORDS IN THE SYSTEM: 

STORAGE: 
Maintained on electronic media. 

RETRIEVABILITY: 
Information is accessed by the name 

of the interviewee. 

SAFEGUARDS: 
Maintained on an access restricted 

drive. Access to and use of these records 
is limited to those authorized by the 
Historian or a designee. 

RETENTION AND DISPOSAL: 
Records are retained and disposed of 

in accordance with the National 
Archives and Records Administration 
(NARA) approved disposition schedules 
which can be found in the NRC 
Comprehensive Records Disposition 
Schedule, NUREG–0910, the NARA 
General Records Schedules, as well as 
in recently approved Requests for 
Records Disposition Authorities. The 
NRC’s records disposition schedules are 
accessible through the NRC’s Web site at 
http://www.nrc.gov/reading-rm/records- 
mgmt.html. Records that do not have an 
approved disposition schedule will be 
retained until disposition authority is 
obtained from NARA in accordance 

with Implementing Schedules under 36 
CFR 1226.14. 

SYSTEM MANAGER(S) AND ADDRESS: 

NRC Historian, Office of the 
Secretary, U.S. Nuclear Regulatory 
Commission, Washington, DC 20555– 
0001. 

NOTIFICATION PROCEDURE: 

Individuals seeking to determine 
whether this system of records contains 
information about them should write to 
the Freedom of Information Act or 
Privacy Act Officer, Office of the Chief 
Information Officer, U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555–0001, and comply with the 
procedures contained in NRC’s Privacy 
Act regulations, 10 CFR part 9. 

RECORD ACCESS PROCEDURE: 

Same as ‘‘Notification procedure.’’ 

CONTESTING RECORD PROCEDURE: 

Same as ‘‘Notification procedure.’’ 

RECORD SOURCE CATEGORIES: 

Information in this system of records 
is obtained from interviews granted on 
a voluntary basis to the Historian. 

EXEMPTIONS CLAIMED FOR THE SYSTEM: 

None. 

NRC–26 

SYSTEM NAME: 

Transit Subsidy Benefits Program 
Records—NRC. 

SYSTEM LOCATION: 

Administrative and Multimedia 
Services Branch, Office of 
Administration, NRC, One White Flint 
North, 11555 Rockville Pike, Rockville, 
Maryland. 

CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 

NRC employees who apply for 
subsidized mass transit costs. 

CATEGORIES OF RECORDS IN THE SYSTEM: 

The records consist of an individual’s 
application to participate in the program 
which includes, but is not limited to, 
the applicant’s name, home address, 
office telephone number, and 
information regarding the employee’s 
commuting schedule and mass transit 
system(s) used. 

AUTHORITY FOR MAINTENANCE OF THE SYSTEM: 

5 U.S.C. 7905; 26 U.S.C. 132; 31 
U.S.C. 3511; 41 CFR 102–74.210; 41 
CFR subtitle F; 41 CFR 102–71.20; 
Executive Order (E.O.) 9397, as 
amended by E.O. 13478; E.O. 13150. 

ROUTINE USES OF RECORDS MAINTAINED IN THE 
SYSTEM, INCLUDING CATEGORIES OF USERS AND 
THE PURPOSES OF SUCH USES: 

In addition to the disclosures 
permitted under subsection (b) of the 
Privacy Act, the NRC may disclose 
information contained in this system of 
records without the consent of the 
subject individual if the disclosure is 
compatible with the purpose for which 
the record was collected under the 
following routine uses: 

a. To provide statistical reports to the 
city, county, State, and Federal 
government agencies; 

b. To provide the basis for program 
approval and issue monthly subsides; 
and 

c. For the routine uses specified in 
paragraph numbers 1, 4, 5, 6, and 7 in 
the Prefatory Statement of General 
Routine Uses. 

POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECORDS IN THE SYSTEM: 

STORAGE: 
Records are maintained on paper in 

file folders and on electronic media. 

RETRIEVABILITY: 
Accessed by name and smart trip 

card. 

SAFEGUARDS: 
Paper records are maintained in 

locked file cabinets under visual control 
of the Administrative Services Center. 
Computer files are maintained on a hard 
drive and accessible by user login. 
Access to and use of these records is 
limited to those persons whose official 
duties require access. 

RETENTION AND DISPOSAL: 
Records are retained and disposed of 

in accordance with the National 
Archives and Records Administration 
(NARA) approved disposition schedules 
which can be found in the NRC 
Comprehensive Records Disposition 
Schedule, NUREG–0910, the NARA 
General Records Schedules, as well as 
in recently approved Requests for 
Records Disposition Authorities. The 
NRC’s records disposition schedules are 
accessible through the NRC’s Web site at 
http://www.nrc.gov/reading-rm/records- 
mgmt.html. Records that do not have an 
approved disposition schedule will be 
retained until disposition authority is 
obtained from NARA in accordance 
with Implementing Schedules under 36 
CFR 1226.14. 

SYSTEM MANAGER(S) AND ADDRESS: 
Chief, Administrative and Multimedia 

Services Branch, Division of 
Administrative Services, Office of 
Administration, U.S. Nuclear Regulatory 
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Commission, Washington, DC 20555– 
0001. 

NOTIFICATION PROCEDURE: 
Individuals seeking to determine 

whether this system of records contains 
information about them should write to 
the Freedom of Information Act or 
Privacy Act Officer, Office of the Chief 
Information Officer, U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555–0001, and comply with the 
procedures contained in NRC’s Privacy 
Act regulations, 10 CFR part 9. 

RECORD ACCESS PROCEDURE: 
Same as ‘‘Notification procedure.’’ 

CONTESTING RECORD PROCEDURE: 
Same as ‘‘Notification procedure.’’ 

RECORD SOURCE CATEGORIES: 
NRC employees. 

EXEMPTIONS CLAIMED FOR THE SYSTEM: 
None. 

NRC–27 

SYSTEM NAME: 
Radiation Exposure Information and 

Reporting System (REIRS) Records— 
NRC. 

SYSTEM LOCATION: 
Primary system—Oak Ridge 

Associated Universities (ORAU), Oak 
Ridge, Tennessee (or current contractor 
facility). 

Duplicate system—Duplicate systems 
exist, in part, regarding employee 
exposure records, with the NRC’s 
Radiation Safety Officers at Regional 
office locations listed in Addendum 1, 
Part 2, in the Office of Nuclear Reactor 
Regulations (NRR), the Office of Nuclear 
Material Safety and Safeguards (NMSS). 
The Office of Administration (ADM), 
NRC, One White Flint North, 11555 
Rockville Pike, Rockville, Maryland, 
maintains the employee dosimeter 
tracking system. 

CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 

Individuals monitored for radiation 
exposure while employed by or visiting 
or temporarily assigned to certain NRC- 
licensed facilities; individuals who are 
exposed to radiation or radioactive 
materials in incidents required to be 
reported under 10 CFR 20.2201–20.2204 
and 20.2206 by all NRC licensees; 
individuals who may have been 
exposed to radiation or radioactive 
materials offsite from a facility, plant 
installation, or other place of use of 
licensed materials, or in unrestricted 
areas, as a result of an incident 
involving byproduct, source, or special 
nuclear material. 

CATEGORIES OF RECORDS IN THE SYSTEM: 

These records contain information 
relating to an individual’s name, sex, 
social security number, birth date, place 
and period date of exposure; name and 
license number of individual’s 
employer; name and number of licensee 
reporting the information; radiation 
doses or estimates of exposure received 
during this period, type of radiation, 
part(s) or organ(s) exposed, and 
radionuclide(s) involved. 

AUTHORITY FOR MAINTENANCE OF THE SYSTEM: 

5 U.S.C. 7902; 29 U.S.C. 668; 42 
U.S.C. 2051, 2073, 2093, 2095, 2111, 
2133, 2134, and 2201(o); 10 CFR parts 
20 and 34; Executive Order (E.O.) 9397, 
as amended by E.O. 13478; E.O. 12196, 
as amended; E.O.13708. 

ROUTINE USES OF RECORDS MAINTAINED IN THE 
SYSTEM, INCLUDING CATEGORIES OF USERS AND 
THE PURPOSES OF SUCH USES: 

In addition to the disclosures 
permitted under subsection (b) of the 
Privacy Act, the NRC may disclose 
information contained in this system of 
records without the consent of the 
subject individual if the disclosure is 
compatible with the purpose for which 
the record was collected under the 
following routine uses: 

a. To provide data to other Federal 
and State agencies involved in 
monitoring and/or evaluating radiation 
exposure received by individuals as 
enumerated in the paragraph 
‘‘Categories of individuals covered by 
the system;’’ 

b. To return data provided by licensee 
upon request; and 

c. For any of the routine uses 
specified in the Prefatory Statement of 
General Routine Uses. 

POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECORDS IN THE SYSTEM: 

STORAGE: 

Records are maintained on paper and 
electronic media. The electronic records 
maintained in Oak Ridge, TN, are in a 
centralized database management 
system that is password protected. 
Backup tapes of the database are 
generated and maintained at a secure, 
off site location for disaster recovery 
purposes. During the processing and 
data entry, paper records are 
temporarily stored in designated 
business offices that are locked when 
not in use and are accessible only to 
authorized personnel. Upon completion 
of data entry and processing, the paper 
records are stored in an offsite security 
storage facility accessible only to 
authorized personnel. 

RETRIEVABILITY: 

Records are accessed by individual 
name, social security number, date of 
birth, and/or by licensee name or 
number. 

SAFEGUARDS: 

Information maintained at ORAU is 
accessible by the Office of Nuclear 
Regulatory Research (RES) and 
individuals that have been authorized 
access by NRC, including all NRC 
Radiation Safety Officers and ORAU 
employees that are directly involved in 
the REIRS project. Reports received and 
reviewed by the NRC’s RES, NRR, 
NMSS, and Regional offices are in 
lockable file cabinets and bookcases in 
secured buildings. A log is maintained 
of both telephone and written requests 
for information. 

The data maintained in the REIRS 
database are protected from 
unauthorized access by several means. 
The database server resides in a 
protected environment with physical 
security barriers under key-card access 
control. Accounts authorizing access to 
the server and databases are maintained 
by the ORAU REIRS system 
administrator. In addition, ORAU 
maintains a computer security 
‘‘firewall’’ that further restricts access to 
the ORAU computer network. 
Authorization for access must be 
approved by NRC, ORAU project 
management, and ORAU computer 
security. Transmittal of data via the 
Internet is protected by data encryption. 

RETENTION AND DISPOSAL: 

Records are retained and disposed of 
in accordance with the National 
Archives and Records Administration 
(NARA) approved disposition schedules 
which can be found in the NRC 
Comprehensive Records Disposition 
Schedule, NUREG–0910, the NARA 
General Records Schedules, as well as 
in recently approved Requests for 
Records Disposition Authorities. The 
NRC’s records disposition schedules are 
accessible through the NRC’s Web site at 
http://www.nrc.gov/reading-rm/records- 
mgmt.html. Records that do not have an 
approved disposition schedule will be 
retained until disposition authority is 
obtained from NARA in accordance 
with Implementing Schedules under 36 
CFR 1226.14. 

SYSTEM MANAGER(S) AND ADDRESS: 

REIRS Project Manager, Radiation 
Protection Branch, Division of Systems 
Analysis, Office of Nuclear Regulatory 
Research, U.S. Nuclear Regulatory 
Commission, Washington, DC 20555– 
0001. 
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NOTIFICATION PROCEDURE: 
Individuals seeking to determine 

whether this system of records contains 
information about them should write to 
the Freedom of Information Act or 
Privacy Act Officer, Office of the Chief 
Information Officer, U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555–0001, and comply with the 
procedures contained in NRC’s Privacy 
Act regulations, 10 CFR part 9. 

RECORD ACCESS PROCEDURE: 
Same as ‘‘Notification procedure.’’ 

CONTESTING RECORD PROCEDURE: 
Same as ‘‘Notification procedure.’’ 

RECORD SOURCE CATEGORIES: 
Information in this system of records 

comes from licensees; the subject 
individual; the individual’s employer; 
the person in charge of the facility 
where the individual has been assigned; 
NRC Form 5, ‘‘Occupational Exposure 
Record for a Monitoring Period,’’ or 
equivalent, contractor reports, and 
Radiation Safety Officers. 

EXEMPTIONS CLAIMED FOR THE SYSTEM: 
None. 

NRC–28 

SYSTEM NAME: 
Merit Selection Records—NRC. 

SYSTEM LOCATION: 
Primary system—Electronic records: 

NRC has an interagency agreement with 
the DOI, International Business Center 
(IBC), in Denver, Colorado, to host the 
NRC’s job application system. Paper 
records: Headquarters personnel*, 
Office of Human Resources, NRC, Three 
White Flint North, 11601 Landsdown 
Street, North Bethesda, Maryland. 
Regional personnel, at each of the 
Regional Offices listed in Addendum I, 
Part 2. *The Office of the Inspector 
General (OIG) maintains the paper files 
for OIG personnel. 

Duplicate system—Duplicate systems 
exist, in part, within the organization 
with the position vacancy, at the 
locations listed in Addendum I, Parts 1 
and 2. 

CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 

Individuals covered by the system 
include those who have submitted 
resumes to the NRC, registered in the 
NRC application system, or applied for 
Federal employment with the NRC. 

CATEGORIES OF RECORDS IN THE SYSTEM: 
This system contains application 

information of persons applying to NRC 
for Federal employment or merit 
promotion within the NRC, including 

application for Federal employment 
(resumes or similar documents); 
vacancy announcements; job 
descriptions; examination results; 
supervisory evaluation or performance 
appraisal forms; reference forms; and 
related correspondence. These records 
include, but are not limited to, applicant 
information relating to education, 
training, employment history, earnings, 
past performance, awards and 
commendations, citizenship, veteran’s 
preference, birth date, social security 
number, and home address and 
telephone numbers. 

AUTHORITY FOR MAINTENANCE OF THE SYSTEM: 
5 U.S.C. 3301, 5101, 7201; 42 U.S.C. 

chapter 21, subchapter VI; 42 U.S.C. 
2201(d); Executive Order (E.O.) 9397, as 
amended by E.O. 13478; E.O. 11478, as 
amended; E.O. 12106, as amended. 

ROUTINE USES OF RECORDS MAINTAINED IN THE 
SYSTEM, INCLUDING CATEGORIES OF USERS AND 
THE PURPOSES OF SUCH USES: 

In addition to the disclosures 
permitted under subsection (b) of the 
Privacy Act, the NRC may disclose 
information contained in this system of 
records without the consent of the 
subject individual if the disclosure is 
compatible with the purpose for which 
the record was collected under the 
following routine uses: 

a. To prepare reports for a variety of 
internal and external sources including 
the Office of Personnel Management, 
Merit Systems Protection Board; EEOC 
and EEO Investigators; Union 
representatives and EEO Committee 
representatives; and 

b. For any of the routine uses 
specified in the Prefatory Statement of 
General Routine Uses. 

POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECORDS IN THE SYSTEM: 

STORAGE: 
Records are maintained in electronic 

and paper form. 

RETRIEVABILITY: 
Records are retrieved by vacancy 

announcement number, applicant name, 
or social security number. 

SAFEGUARDS: 
Maintained in a password protected 

automated system and in lockable file 
cabinets. Access to and use of these 
records is limited to those persons 
whose official duties require such 
access. 

RETENTION AND DISPOSAL: 
Records are retained and disposed of 

in accordance with the National 
Archives and Records Administration 

(NARA) approved disposition schedules 
which can be found in the NRC 
Comprehensive Records Disposition 
Schedule, NUREG–0910, the NARA 
General Records Schedules, as well as 
in recently approved Requests for 
Records Disposition Authorities. The 
NRC’s records disposition schedules are 
accessible through the NRC’s Web site at 
http://www.nrc.gov/reading-rm/records- 
mgmt.html. Records that do not have an 
approved disposition schedule will be 
retained until disposition authority is 
obtained from NARA in accordance 
with Implementing Schedules under 36 
CFR 1226.14. 

SYSTEM MANAGER(S) AND ADDRESS: 
Associate Director for Human 

Resources Operations and Policy, Office 
of Chief Human Capital Officer, U.S. 
Nuclear Regulatory Commission, 
Washington, DC 20555–0001. For 
Regional personnel: Regional Personnel 
Officer at the appropriate Regional 
Office I–IV listed in Addendum I, Part 
2. For applicants to the Honor Law 
Graduate Program—Honor Law 
Graduate Program Coordinator, Office of 
the General Counsel, U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555–0001. For OIG personnel: 
Personnel Officer, Office of the 
Inspector General, U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555–0001. 

NOTIFICATION PROCEDURE: 
Individuals seeking to determine 

whether this system of records contains 
information about them should write to 
the Freedom of Information Act or 
Privacy Act Officer, Office of the Chief 
Information Officer, U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555–0001, and comply with the 
procedures contained in NRC’s Privacy 
Act regulations, 10 CFR part 9. 

RECORD ACCESS PROCEDURE: 
Same as ‘‘Notification procedure.’’ 

Some information was received in 
confidence and will not be disclosed to 
the extent that disclosure would reveal 
a confidential source. 

CONTESTING RECORD PROCEDURE: 
Same as ‘‘Notification procedure.’’ 

RECORD SOURCE CATEGORIES: 
The source of this information is the 

subject individual, or is derived from 
information supplied by that individual; 
individual’s current and previous 
supervisors within and outside NRC; 
pre-employment evaluation data 
furnished by references and educational 
institutions whose names were supplied 
by applicant; and information from 
other Federal agencies. 
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EXEMPTIONS CLAIMED FOR THE SYSTEM: 

Pursuant to 5 U.S.C. 552a(k)(5), the 
Commission has exempted portions of 
this system of records from 5 U.S.C. 
552a(c)(3), (d), (e)(1), (e)(4)(G), (H), and 
(I), and (f). 

NRC–29 (Revoked.) 

NRC–30 (Revoked.) 

NRC–31 (Revoked.) 

NRC–32 

SYSTEM NAME: 

Office of the Chief Financial Officer 
Financial Transactions and Debt 
Collection Management Records—NRC. 

SYSTEM LOCATION: 

Office of the Chief Financial Officer, 
NRC, Two White Flint North, 11545 
Rockville Pike, Rockville, Maryland. 
NRC has a commercial contract with the 
Deva & Associates, Rockville, MD, as the 
service provider for the NRC core 
financial system since April 2013. 

Other NRC systems of records contain 
information that may duplicate some of 
the records in this system. These other 
systems include, but are not limited to: 

NRC–5, Contracts Records—NRC; 
NRC–10, Freedom of Information Act 

(FOIA) and Privacy Act (PA) Request 
Records—NRC; 

NRC–18, Office of the Inspector 
General (OIG) Investigative Records— 
NRC; 

NRC–19, Official Personnel Training 
Records—NRC; 

NRC–20, Official Travel Records— 
NRC; 

NRC–21, Payroll Accounting 
Records—NRC; and 

NRC–41, Tort Claims and Personal 
Property Claims Records—NRC. 

CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 

Individuals covered are those to who 
the NRC owes/owed money, those who 
receive/received a payment from NRC, 
and those who owe/owed money to the 
United States. Individuals receiving 
payments include, but are not limited 
to, current and former employees, 
contractors, consultants, vendors, and 
others who travel or perform certain 
services for NRC. Individuals owing 
money include, but are not limited to, 
those who have received goods or 
services from NRC for which there is a 
charge or fee (NRC licensees, applicants 
for NRC licenses, Freedom of 
Information Act requesters, etc.) and 
those who have been overpaid and owe 
NRC a refund (current and former 
employees, contractors, consultants, 
vendors, etc.). 

CATEGORIES OF RECORDS IN THE SYSTEM: 

Information in the system includes, 
but is not limited to, names, addresses, 
telephone numbers, Social Security 
Numbers (SSN), employee identification 
number (EIN), Taxpayer Identification 
Numbers (TIN), Individual Taxpayer 
Identification Numbers (ITIN), Data 
Universal Numbering System (DUNS) 
number, fee categories, application and 
license numbers, contract numbers, 
vendor numbers, amounts owed, 
background and supporting 
documentation, correspondence 
concerning claims and debts, credit 
reports, and billing and payment 
histories. The overall agency accounting 
system contains data and information 
integrating accounting functions such as 
general ledger, funds control, travel, 
accounts receivable, accounts payable, 
property, and appropriation of funds. 
Although this system of records 
contains information on corporations 
and other business entities, only those 
records that contain information about 
individuals that is retrieved by the 
individual’s name or other personal 
identifier are subject to the Privacy Act. 

AUTHORITY FOR MAINTENANCE OF THE SYSTEM: 

5 U.S.C. 552a; 5 U.S.C. 5514; 15 
U.S.C. 1681; 26 U.S.C. 6103; 31 U.S.C. 
chapter 37; 31 U.S.C. 6501–6508; 42 
U.S.C. 2201; 42 U.S.C. 5841; 31 CFR 
900–904; 10 CFR parts 15, 16, 170, 171; 
Executive Order (E.O.) 9397, as 
amended by E.O. 13478; and E.O. 
12731. 

ROUTINE USES OF RECORDS MAINTAINED IN THE 
SYSTEM, INCLUDING CATEGORIES OF USERS AND 
THE PURPOSES OF SUCH USES: 

In accordance with an interagency 
agreement, the NRC may disclose 
records to the Deva & Associates as the 
service provider for the NRC core 
financial system. In addition to the 
disclosures permitted under subsection 
(b) of the Privacy Act, the NRC may 
disclose information contained in this 
system of records without the consent of 
the subject individual if the disclosure 
is compatible with the purpose for 
which the record was collected under 
the following routine uses or, where 
determined to be appropriate and 
necessary, the NRC may authorize Deva 
& Associates to make the disclosure: 

a. To debt collection contractors (31 
U.S.C. 3718) or to other Federal agencies 
such as the Department of the Treasury 
(Treasury) and DOI for the purpose of 
collecting and reporting on delinquent 
debts as authorized by the Debt 
Collection Act of 1982 or the Debt 
Collection Improvement Act (DCIA) of 
1996; 

b. To Treasury; the Defense 
Manpower Data Center, Department of 
Defense; the United States Postal 
Service; government corporations; or 
any other Federal, State, or local agency 
to conduct an authorized computer 
matching program in compliance with 
the Privacy Act of 1974, as amended, to 
identify and locate individuals, 
including Federal employees, who are 
delinquent in their repayment of certain 
debts owed to the U.S. Government, 
including those incurred under certain 
programs or services administered by 
the NRC, in order to collect debts under 
common law or under the provisions of 
the Debt Collection Act of 1982 or the 
Debt Collection Improvement Act of 
1996 which include by voluntary 
repayment, administrative or salary 
offset, and referral to debt collection 
contractors; 

c. To the Department of Justice, 
United States Attorney, Treasury, Deva 
& Associates, or other Federal agencies 
for further collection action on any 
delinquent account when circumstances 
warrant; 

d. To credit reporting agencies/credit 
bureaus for the purpose of either adding 
to a credit history file or obtaining a 
credit history file or comparable credit 
information for use in the 
administration of debt collection. As 
authorized by the DCIA, NRC may 
report current (not delinquent) as well 
as delinquent consumer and commercial 
debt to these entities in order to aid in 
the collection of debts, typically by 
providing an incentive to the person to 
repay the debt timely; 

e. To any Federal agency where the 
debtor is employed or receiving some 
form of remuneration for the purpose of 
enabling that agency to collect a debt 
owed the Federal Government on NRC’s 
behalf by counseling the debtor for 
voluntary repayment or by initiating 
administrative or salary offset 
procedures, or other authorized debt 
collection methods under the provisions 
of the Debt Collection Act of 1982 or the 
DCIA of 1996. Under the DCIA, NRC 
may garnish non-Federal wages of 
certain delinquent debtors so long as 
required due process procedures are 
followed. In these instances, NRC’s 
notice to the employer will disclose 
only the information that may be 
necessary for the employer to comply 
with the withholding order; 

f. To the Internal Revenue Service 
(IRS) by computer matching to obtain 
the mailing address of a taxpayer for the 
purpose of locating such taxpayer to 
collect or to compromise a Federal 
claim by NRC against the taxpayer 
under 26 U.S.C. 6103(m)(2) and under 
31 U.S.C. 3711, 3717, and 3718 or 
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common law. Re-disclosure of a mailing 
address obtained from the IRS may be 
made only for debt collection purposes, 
including to a debt collection agent to 
facilitate the collection or compromise 
of a Federal claim under the Debt 
Collection Act of 1982 or the DCIA of 
1996, except that re-disclosure of a 
mailing address to a reporting agency is 
for the limited purpose of obtaining a 
credit report on the particular taxpayer. 
Any mailing address information 
obtained from the IRS will not be used 
or shared for any other NRC purpose or 
disclosed by NRC to another Federal, 
State, or local agency which seeks to 
locate the same taxpayer for its own 
debt collection purposes; 

g. To refer legally enforceable debts to 
the IRS or to Treasury’s Debt 
Management Services to be offset 
against the debtor’s tax refunds under 
the Federal Tax Refund Offset Program; 

h. To prepare W–2, 1099, or other 
forms or electronic submittals, to 
forward to the IRS and applicable State 
and local governments for tax reporting 
purposes. Under the provisions of the 
DCIA, NRC is permitted to provide 
Treasury with Form 1099–C information 
on discharged debts so that Treasury 
may file the form on NRC’s behalf with 
the IRS. W–2 and 1099 Forms contain 
information on items to be considered 
as income to an individual, including 
certain travel related payments to 
employees, payments made to persons 
not treated as employees (e.g., fees to 
consultants and experts), and amounts 
written-off as legally or administratively 
uncollectible, in whole or in part; 

i. To banks enrolled in the Treasury 
Credit Card Network to collect a 
payment or debt when the individual 
has given his or her credit card number 
for this purpose; 

j. To another Federal agency that has 
asked the NRC to effect an 
administrative offset under common law 
or under 31 U.S.C. 3716 to help collect 
a debt owed the United States. 
Disclosure under this routine use is 
limited to name, address, SSN, EIN, 
TIN, ITIN, and other information 
necessary to identify the individual; 
information about the money payable to 
or held for the individual; and other 
information concerning the 
administrative offset; 

k. To Treasury or other Federal 
agencies with whom NRC has entered 
into an agreement establishing the terms 
and conditions for debt collection cross 
servicing operations on behalf of the 
NRC to satisfy, in whole or in part, debts 
owed to the U.S. Government. Cross 
servicing includes the possible use of all 
debt collection tools such as 
administrative offset, tax refund offset, 

referral to debt collection contractors, 
salary offset, administrative wage 
garnishment, and referral to the 
Department of Justice. The DCIA 
requires agencies to transfer to Treasury 
or Treasury-designated Debt Collection 
Centers for cross servicing certain 
nontax debt over 180 days delinquent. 
Treasury has the authority to act in the 
Federal Government’s best interest to 
service, collect, compromise, suspend, 
or terminate collection action under 
existing laws under which the debts 
arise; 

l. Information on past due, legally 
enforceable nontax debts more than 180 
days delinquent will be referred to 
Treasury for the purpose of locating the 
debtor and/or effecting administrative 
offset against monies payable by the 
Government to the debtor, or held by 
the Government for the debtor under the 
DCIA’s mandatory, Government-wide 
Treasury Offset Program (TOP). Under 
TOP, Treasury maintains a database of 
all qualified delinquent nontax debts, 
and works with agencies to match by 
computer their payments against the 
delinquent debtor database in order to 
divert payments to pay the delinquent 
debt. Treasury has the authority to 
waive the computer matching 
requirement for NRC and other agencies 
upon written certification that 
administrative due process notice 
requirements have been complied with; 

m. For debt collection purposes, NRC 
may publish or otherwise publicly 
disseminate information regarding the 
identity of delinquent nontax debtors 
and the existence of the nontax debts 
under the provisions of the DCIA of 
1996; 

n. To the Department of Labor (DOL) 
and the Department of Health and 
Human Services (HHS) to conduct an 
authorized computer matching program 
in compliance with the Privacy Act of 
1974, as amended, to match NRC’s 
debtor records with records of DOL and 
HHS to obtain names, name controls, 
names of employers, addresses, dates of 
birth, and TINs. The DCIA requires all 
Federal agencies to obtain taxpayer 
identification numbers from each 
individual or entity doing business with 
the agency, including applicants and 
recipients of licenses, grants, or benefit 
payments; contractors; and entities and 
individuals owing fines, fees, or 
penalties to the agency. NRC will use 
TINs in collecting and reporting any 
delinquent amounts resulting from the 
activity and in making payments; 

o. If NRC decides or is required to sell 
a delinquent nontax debt under 31 
U.S.C. 3711(I), information in this 
system of records may be disclosed to 
purchasers, potential purchasers, and 

contractors engaged to assist in the sale 
or to obtain information necessary for 
potential purchasers to formulate bids 
and information necessary for 
purchasers to pursue collection 
remedies; 

p. If NRC has current and delinquent 
collateralized nontax debts under 31 
U.S.C. 3711(i)(4)(A), certain information 
in this system of records on its portfolio 
of loans, notes and guarantees, and 
other collateralized debts will be 
reported to Congress based on standards 
developed by the Office of Management 
and Budget, in consultation with 
Treasury; 

q. To Treasury in order to request a 
payment to individuals owed money by 
the NRC; 

r. To the National Archives and 
Records Administration or to the 
General Services Administration for 
records management inspections 
conducted under 44 U.S.C. 2904 and 
2906; and 

s. For any of the routine uses 
specified in the Prefatory Statement of 
General Routine Uses. 

DISCLOSURES TO CONSUMER REPORTING 
AGENCIES: 

Disclosures Pursuant to 5 U.S.C. 
552a(b)(12): 

Disclosures of information to a 
consumer reporting agency are not 
considered a routine use of records. 
Disclosures may be made from this 
system to ‘‘consumer reporting 
agencies’’ as defined in the Fair Credit 
Reporting Act (15 U.S.C. 1681a(f) 
(1970)) or the Federal Claims Collection 
Act of 1966, as amended (31 U.S.C. 
3701(a)(3) (1996)). 

POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECORDS IN THE SYSTEM: 

STORAGE: 
Information in this system is stored 

on paper, microfiche, and electronic 
media. 

RETRIEVABILITY: 

Automated information can be 
retrieved by name, SSN, TIN, DUNS 
number, license or application number, 
contract or purchase order number, 
invoice number, voucher number, and/ 
or vendor code. Paper records are 
retrieved by invoice number. 

SAFEGUARDS: 

Records in the primary system are 
maintained in a building where access 
is controlled by a security guard force. 
Records are kept in lockable file rooms 
or at user’s workstations in an area 
where access is controlled by keycard 
and is limited to NRC and contractor 
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personnel who need the records to 
perform their official duties. The 
records are under visual control during 
duty hours. Access to automated data 
requires use of proper password and 
user identification codes by NRC or 
contractor personnel. 

RETENTION AND DISPOSAL: 

Records are retained and disposed of 
in accordance with the National 
Archives and Records Administration 
(NARA) approved disposition schedules 
which can be found in the NRC 
Comprehensive Records Disposition 
Schedule, NUREG–0910, the NARA 
General Records Schedules, as well as 
in recently approved Requests for 
Records Disposition Authorities. The 
NRC’s records disposition schedules are 
accessible through the NRC’s Web site at 
http://www.nrc.gov/reading-rm/records- 
mgmt.html. Records that do not have an 
approved disposition schedule will be 
retained until disposition authority is 
obtained from NARA in accordance 
with Implementing Schedules under 36 
CFR 1226.14. 

SYSTEM MANAGER: 

Controller, Division of the Controller, 
Office of the Chief Financial Officer, 
U.S. Nuclear Regulatory Commission, 
Washington, DC 20555–0001. 

NOTIFICATION PROCEDURE: 

Individuals seeking to determine 
whether this system of records contains 
information about them should write to 
the Freedom of Information Act or 
Privacy Act Officer, Office of the Chief 
Information Officer, U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555–0001, and comply with the 
procedures contained in NRC’s Privacy 
Act regulations, 10 CFR part 9. 

RECORDS ACCESS PROCEDURE: 

Same as ‘‘Notification procedure.’’ 

CONTESTING RECORD PROCEDURE: 

Same as ‘‘Notification procedure.’’ 

RECORD SOURCE CATEGORIES: 

Record source categories include, but 
are not limited to, individuals covered 
by the system, their attorneys, or other 
representatives; NRC; collection 
agencies or contractors; employing 
agencies of debtors; and Federal, State 
and local agencies. 

EXEMPTIONS CLAIMED FOR THE SYSTEM: 

None. 

NRC–33 

SYSTEM NAME: 

Special Inquiry Records—NRC. 

SYSTEM LOCATION: 

Primary system—Special Inquiry 
Group, NRC, One White Flint North, 
11555 Rockville Pike, Rockville, 
Maryland. 

Duplicate system—Duplicate systems 
exist, in whole or in part, at the 
locations listed in Addendum I, Parts 1 
and 2. 

CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 

Individuals possessing information 
regarding or having knowledge of 
matters of potential or actual concern to 
the Commission in connection with the 
investigation of an accident or incident 
at a nuclear power plant or other 
nuclear facility, or an incident involving 
nuclear materials or an allegation 
regarding the public health and safety 
related to the NRC’s mission 
responsibilities. 

CATEGORIES OF RECORDS IN THE SYSTEM: 

The system consists of an alphabetical 
index file bearing individual names. 
The index provides access to associated 
records which are arranged by subject 
matter, title, or identifying number(s) 
and/or letter(s). The system incorporates 
the records of all Commission 
correspondence, memoranda, audit 
reports and data, interviews, 
questionnaires, legal papers, exhibits, 
investigative reports and data, and other 
material relating to or developed as a 
result of the inquiry, study, or 
investigation of an accident or incident. 

AUTHORITY FOR MAINTENANCE OF THE SYSTEM: 

42 U.S.C. 2051, 2052, 2201(c), (i) and 
(o). 

ROUTINE USES OF RECORDS MAINTAINED IN THE 
SYSTEM, INCLUDING CATEGORIES OF USERS AND 
THE PURPOSES OF SUCH USES: 

In addition to the disclosures 
permitted under subsection (b) of the 
Privacy Act, the NRC may disclose 
information contained in this system of 
records without the consent of the 
subject individual if the disclosure is 
compatible with the purpose for which 
the record was collected under the 
following routine uses: 

a. To provide information relating to 
an item which has been referred to the 
Commission or Special Inquiry Group 
for investigation by an agency, group, 
organization, or individual and may be 
disclosed as a routine use to notify the 
referring agency, group, organization, or 
individual of the status of the matter or 
of any decision or determination that 
has been made; 

b. To disclose a record as a routine 
use to a foreign country under an 
international treaty or convention 

entered into and ratified by the United 
States; 

c. To provide records relating to the 
integrity and efficiency of the 
Commission’s operations and 
management and may be disseminated 
outside the Commission as part of the 
Commission’s responsibility to inform 
the Congress and the public about 
Commission operations; and 

d. For any of the routine uses 
specified in paragraph numbers 1, 2, 4, 
5, 6, and 7 of the Prefatory Statement of 
General Routine Uses. 

POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECORDS IN THE SYSTEM: 

STORAGE: 
Records are maintained on paper in 

file folders and electronic media. 
Documents are maintained in secured 
vault facilities. 

RETRIEVABILITY: 
Accessed by name (author or 

recipient), corporate source, title of 
document, subject matter, or other 
identifying document or control 
number. 

SAFEGUARDS: 
These records are located in locking 

filing cabinets or safes in a secured 
facility and are available only to 
authorized personnel whose duties 
require access. 

RETENTION AND DISPOSAL: 
Records are retained and disposed of 

in accordance with the National 
Archives and Records Administration 
(NARA) approved disposition schedules 
which can be found in the NRC 
Comprehensive Records Disposition 
Schedule, NUREG–0910, the NARA 
General Records Schedules, as well as 
in recently approved Requests for 
Records Disposition Authorities. The 
NRC’s records disposition schedules are 
accessible through the NRC’s Web site at 
http://www.nrc.gov/reading-rm/records- 
mgmt.html. Records that do not have an 
approved disposition schedule will be 
retained until disposition authority is 
obtained from NARA in accordance 
with Implementing Schedules under 36 
CFR 1226.14. 

SYSTEM MANAGER(S) AND ADDRESS: 
Records Manager, Special Inquiry 

Group, U.S. Nuclear Regulatory 
Commission, Washington, DC 20555– 
0001. 

NOTIFICATION PROCEDURE: 
Individuals seeking to determine 

whether this system of records contains 
information about them should write to 
the Freedom of Information Act or 
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Privacy Act Officer, Office of the Chief 
Information Officer, U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555–0001, and comply with the 
procedures contained in NRC’s Privacy 
Act regulations, 10 CFR part 9. 

RECORD ACCESS PROCEDURE: 
Same as ‘‘Notification procedure.’’ 

Information classified under Executive 
Order 12958 will not be disclosed. 
Information received in confidence will 
not be disclosed to the extent that 
disclosure would reveal a confidential 
source. 

CONTESTING RECORD PROCEDURE: 
Same as ‘‘Notification procedure.’’ 

RECORD SOURCE CATEGORIES: 
The information in this system of 

records is obtained from sources 
including, but not limited to, NRC 
officials and employees; Federal, State, 
local, and foreign agencies; NRC 
licensees; nuclear reactor vendors and 
architectural engineering firms; other 
organizations or persons knowledgeable 
about the incident or activity under 
investigation; and relevant NRC records. 

EXEMPTIONS CLAIMED FOR THE SYSTEM: 
Pursuant to 5 U.S.C. 552a(k)(1), (k)(2), 

and (k)(5), the Commission has 
exempted portions of this system of 
records from 5 U.S.C. 552a(c)(3), (d), 
(e)(1), (e)(4)(G), (H), and (I), and (f). 

NRC–34 (Revoked.) 

NRC–35 

SYSTEM NAME: 
Drug Testing Program Records—NRC. 

SYSTEM LOCATION: 
Primary system—Division of Facilities 

and Security, Office of Administration, 
NRC, Two White Flint North, 11545 
Rockville Pike, Rockville, Maryland. 

Duplicate system—Duplicate systems 
exist in part at the NRC Regional office 
locations listed in Addendum I, Part 2 
(for a temporary period of time); and at 
the current contractor testing 
laboratories, collection/evaluation 
facilities. 

CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 

NRC employees, applicants, 
consultants, licensees, and contractors. 

CATEGORIES OF RECORDS IN THE SYSTEM: 
These records contain information 

regarding the drug testing program; 
requests for and results of initial, 
confirmatory and follow-up testing, if 
appropriate; additional information 
supplied by NRC employees, 
employment applicants, consultants, 

licensees, or contractors in challenge to 
positive test results; and written 
statements or medical evaluations of 
attending physicians and/or information 
regarding prescription or 
nonprescription drugs. 

AUTHORITY FOR MAINTENANCE OF THE SYSTEM: 
5 U.S.C. 7301; 5 U.S.C. 7361–7363; 42 

U.S.C. 2165; 42 U.S.C. 290dd; Executive 
Order (E.O.) 12564; 9397, as amended 
by E.O. 13478. 

ROUTINE USES OF RECORDS MAINTAINED IN THE 
SYSTEM, INCLUDING CATEGORIES OF USERS AND 
THE PURPOSES OF SUCH USES: 

In addition to the disclosures 
permitted under subsection (b) of the 
Privacy Act, the NRC may disclose 
information contained in this system of 
records without the consent of the 
subject individual if the disclosure is 
compatible with the purpose for which 
the record was collected under the 
following routine uses: 

a. To identify substance abusers 
within the agency; 

b. To initiate counseling and/or 
rehabilitation programs; 

c. To take personnel actions; 
d. To take personnel security actions; 
e. For statistical reporting purposes. 

Statistical reporting will not include 
personally identifiable information; and 

f. For the routine uses specified in 
paragraphs number 6 and 7 of the 
Prefatory Statement of General Routine 
Uses. 

POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECORDS IN THE SYSTEM: 

STORAGE: 
Records are maintained on paper and 

electronic media. Specimens are 
maintained in appropriate 
environments. 

RETRIEVABILITY: 
Records are indexed and accessed by 

name, social security number, testing 
position number, specimen number, 
drug testing laboratory accession 
number, or a combination thereof. 

SAFEGUARDS: 
Records in use are protected to ensure 

that access is limited to those persons 
whose official duties require such 
access. Unattended records are 
maintained in NRC-controlled space in 
locked offices, locked desk drawers, or 
locked file cabinets. Stand-alone and 
network processing systems are 
password protected and removable 
media is stored in locked offices, locked 
desk drawers, or locked file cabinets 
when unattended. Network processing 
systems have roles and responsibilities 
protection and system security plans. 

Records at laboratory, collection, and 
evaluation facilities are stored with 
appropriate security measures to control 
and limit access to those persons whose 
official duties require such access. 

RETENTION AND DISPOSAL: 
Records are retained and disposed of 

in accordance with the National 
Archives and Records Administration 
(NARA) approved disposition schedules 
which can be found in the NRC 
Comprehensive Records Disposition 
Schedule, NUREG–0910, the NARA 
General Records Schedules, as well as 
in recently approved Requests for 
Records Disposition Authorities. The 
NRC’s records disposition schedules are 
accessible through the NRC’s Web site at 
http://www.nrc.gov/reading-rm/records- 
mgmt.html. Records that do not have an 
approved disposition schedule will be 
retained until disposition authority is 
obtained from NARA in accordance 
with Implementing Schedules under 36 
CFR 1226.14. 

SYSTEM MANAGER(S) AND ADDRESS: 
Director, Division of Facilities and 

Security, Office of Administration, U.S. 
Nuclear Regulatory Commission, 
Washington, DC 20555–0001. 

NOTIFICATION PROCEDURE: 
Individuals seeking to determine 

whether this system of records contains 
information about them should write to 
the Freedom of Information Act or 
Privacy Act Officer, Office of the Chief 
Information Officer, U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555–0001, and comply with the 
procedures contained in NRC’s Privacy 
Act regulations, 10 CFR part 9. 

RECORD ACCESS PROCEDURE: 
Same as ‘‘Notification procedure.’’ 

CONTESTING RECORD PROCEDURE: 
Same as ‘‘Notification procedure.’’ 

RECORD SOURCE CATEGORIES: 
NRC employees, employment 

applicants, consultants, licensees, and 
contractors who have been identified for 
drug testing who have been tested; 
physicians making statements regarding 
medical evaluations and/or authorized 
prescriptions for drugs; NRC contractors 
for processing including, but not limited 
to, specimen collection, laboratories for 
analysis, and medical evaluations; and 
NRC staff administering the drug testing 
program to ensure the achievement of a 
drug-free workplace. 

EXEMPTIONS CLAIMED FOR THE SYSTEM: 
Pursuant to 5 U.S.C. 552a(k)(5), the 

Commission has exempted portions of 
this system of records from 5 U.S.C. 
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552a(c)(3), (d), (e)(1), (e)(4)(G), (H), and 
(I), and (f). 

NRC–36 

SYSTEM NAME: 

Employee Locator Records—NRC. 

SYSTEM LOCATION: 

Primary system—Part 1: For 
Headquarters personnel: Office of Chief 
Human Capital Officer, NRC, Three 
White Flint North, 11601 Landsdown 
Street, North Bethesda, Maryland. For 
Regional personnel: Regional Offices I– 
IV at the locations listed in Addendum 
1, Part 2. 

Part 2: Operations Division, Office of 
the Chief Information Officer, NRC, Two 
White Flint North, 11545 Rockville 
Pike, Rockville, Maryland. 

Part 3: Division of Administrative 
Services, Office of Administration, NRC, 
One White Flint North, 11555 Rockville 
Pike, Rockville, Maryland. 

Duplicate system—Duplicate systems 
exist, in part, for Incident Response 
Operations within the Office of Nuclear 
Security and Incident Response, NRC, 
Two White Flint North, 11545 Rockville 
Pike, Rockville, Maryland, and at the 
NRC’s Regional Offices, at the locations 
listed in Addendum I, Part 2. 

Duplicate system—Duplicate systems 
may exist, in part, within the 
organization where an individual 
actually works, at the locations listed in 
Addendum I, Parts 1 and 2. 

CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 

NRC employees and contractors. 

CATEGORIES OF RECORDS IN THE SYSTEM: 

These records include, but are not 
limited to, an individual’s name, home 
address, office organization and location 
(building, room number, mail stop), 
telephone number (home, business, and 
cell), person to be notified in case of 
emergency (name, address, telephone 
number), and other related records. 

AUTHORITY FOR MAINTENANCE OF THE SYSTEM: 

44 U.S.C. 3101, 3301; Executive Order 
(E.O.) 9397, as amended by E.O. 13478; 
and E.O. 12656. 

ROUTINE USES OF RECORDS MAINTAINED IN THE 
SYSTEM, INCLUDING CATEGORIES OF USERS AND 
THE PURPOSES OF SUCH USES: 

In addition to the disclosures 
permitted under subsection (b) of the 
Privacy Act, the NRC may disclose 
information contained in this system of 
records without the consent of the 
subject individual if the disclosure is 
compatible with the purpose for which 
the record was collected under the 
following routine uses: 

a. To contact the subject individual’s 
designated emergency contact in the 
case of an emergency; 

b. To contact the subject individual 
regarding matters of official business; 

c. To maintain the agency telephone 
directory (accessible from www.nrc.gov); 

d. For internal agency mail services; 
and 

e. The routine uses specified in 
paragraph numbers 1, 6 and 7 of the 
Prefatory Statement of General Routine 
Uses. 

POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECORDS IN THE SYSTEM: 

STORAGE: 
Electronic media. 

RETRIEVABILITY: 
Information is accessed by name. 

SAFEGUARDS: 
Electronic records are password 

protected. Access to and use of these 
records is limited to those persons 
whose official duties require such 
access. 

RETENTION AND DISPOSAL: 
Records are retained and disposed of 

in accordance with the National 
Archives and Records Administration 
(NARA) approved disposition schedules 
which can be found in the NRC 
Comprehensive Records Disposition 
Schedule, NUREG–0910, the NARA 
General Records Schedules, as well as 
in recently approved Requests for 
Records Disposition Authorities. The 
NRC’s records disposition schedules are 
accessible through the NRC’s Web site at 
http://www.nrc.gov/reading-rm/records- 
mgmt.html. Records that do not have an 
approved disposition schedule will be 
retained until disposition authority is 
obtained from NARA in accordance 
with Implementing Schedules under 36 
CFR 1226.14. 

SYSTEM MANAGER(S) AND ADDRESS: 
Part 1: For Headquarters personnel: 

Associate Director for Human Resources 
Operations and Policy, Office of the 
Chief Human Capital Officer, U.S. 
Nuclear Regulatory Commission (NRC), 
Washington, DC 20555–0001; and for 
Regional personnel: Regional Personnel 
Officer at the Regional Offices listed in 
Addendum I, Part 2; Part 2: IT 
Specialist, Infrastructure Operations 
Branch, Operations Division, Office of 
the Chief Information Officer, NRC, 
Washington, DC 20555–0001; Part 3: 
Mail Services Team Leader, 
Administrative Services Center, 
Division of Administrative Services, 
Office of Administration, NRC, 
Washington, DC 20555–0001. 

NOTIFICATION PROCEDURE: 

Individuals seeking to determine 
whether this system of records contains 
information about them should write to 
the Freedom of Information Act or 
Privacy Act Officer, Office of the Chief 
Information Officer, U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555–0001, and comply with the 
procedures contained in NRC’s Privacy 
Act regulations, 10 CFR part 9. 

RECORD ACCESS PROCEDURE: 

Same as ‘‘Notification procedure.’’ 

CONTESTING RECORD PROCEDURE: 

Same as ‘‘Notification procedure.’’ 

RECORD SOURCE CATEGORIES: 
Individual on whom the record is 

maintained; Employee Express; NRC 
Form 15, ‘‘Employee Locator 
Notification’’ and other related records. 

EXEMPTIONS CLAIMED FOR THE SYSTEM: 
None. 

NRC–37 

SYSTEM NAME: 
Information Security Files and 

Associated Records—NRC. 

SYSTEM LOCATION: 
Division of Security Operations, 

Office of Nuclear Security and Incident 
Response, NRC, One White Flint North, 
11555 Rockville Pike, Rockville, 
Maryland. 

CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 

Individuals include present and 
former NRC employees, contractors, 
consultants, licensees, and other cleared 
persons. 

CATEGORIES OF RECORDS IN THE SYSTEM: 
These records include information 

regarding: 
a. Personnel who are authorized 

access to specified levels, categories and 
types of information, the approving 
authority, and related documents; and 

b. Names of individuals who classify 
and/or declassify documents (e.g., for 
the protection of Classified National 
Security Information and Restricted 
Data) as well as information identifying 
the document. 

AUTHORITY FOR MAINTENANCE OF THE SYSTEM: 

42 U.S.C. 2161–2169 and 2201(i); 
Executive Order 13526; 10 CFR part 95. 

ROUTINE USES OF RECORDS MAINTAINED IN THE 
SYSTEM, INCLUDING CATEGORIES OF USERS AND 
THE PURPOSES OF SUCH USES: 

In addition to the disclosures 
permitted under subsection (b) of the 
Privacy Act, the NRC may disclose 
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information contained in this system of 
records without the consent of the 
subject individual if the disclosure is 
compatible with the purpose for which 
the record was collected under the 
following routine uses: 

a. To prepare statistical reports for the 
Information Security Oversight Office; 
and 

b. For any of the routine uses 
specified in the Prefatory Statement of 
General Routine Uses. 

POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECORDS IN THE SYSTEM: 

STORAGE: 

Records are maintained on paper in 
file folders and on electronic media. 

RETRIEVABILITY: 

Accessed by name and/or assigned 
number. 

SAFEGUARDS: 

Information maintained in locked 
buildings, containers, or security areas 
under guard and/or alarm protection, as 
appropriate. Records are processed only 
on systems approved for processing 
classified information or accessible 
through password protected systems for 
unclassified information. The classified 
systems are stand-alone systems located 
within secure facilities or with 
removable hard drives that are either 
stored in locked security containers or 
in alarmed vaults cleared for open 
storage of TOP SECRET information. 

RETENTION AND DISPOSAL: 

Records are retained and disposed of 
in accordance with the National 
Archives and Records Administration 
(NARA) approved disposition schedules 
which can be found in the NRC 
Comprehensive Records Disposition 
Schedule, NUREG–0910, the NARA 
General Records Schedules, as well as 
in recently approved Requests for 
Records Disposition Authorities. The 
NRC’s records disposition schedules are 
accessible through the NRC’s Web site at 
http://www.nrc.gov/reading-rm/records- 
mgmt.html. Records that do not have an 
approved disposition schedule will be 
retained until disposition authority is 
obtained from NARA in accordance 
with Implementing Schedules under 36 
CFR 1226.14. 

SYSTEM MANAGER(S) AND ADDRESS: 

Director, Division of Security 
Operations, Office of Nuclear Security 
and Incident Response, U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555–0001. 

NOTIFICATION PROCEDURE: 
Individuals seeking to determine 

whether this system of records contains 
information about them should write to 
the Freedom of Information Act or 
Privacy Act Officer, Office of the Chief 
Information Officer, U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555–0001, and comply with the 
procedures contained in NRC’s Privacy 
Act regulations, 10 CFR part 9. 

RECORD ACCESS PROCEDURE: 
Same as ‘‘Notification procedure.’’ 

Some information is classified under 
Executive Order 13526, and will not be 
disclosed. Other information has been 
received in confidence and will not be 
disclosed to the extent that disclosure 
would reveal a confidential source. 

CONTESTING RECORD PROCEDURE: 
Same as ‘‘Notification procedure.’’ 

RECORD SOURCE CATEGORIES: 
NRC employees, contractors, 

consultants, and licensees, as well as 
information furnished by other 
Government agencies or their 
contractors. 

EXEMPTIONS CLAIMED FOR THE SYSTEM: 
Pursuant to 5 U.S.C. 552a(k)(1) and 

(k)(5), the Commission has exempted 
portions of this system of records from 
5 U.S.C. 552a(c)(3), (d), (e)(1), (e)(4), (G), 
(H), and (I), and (f). 

NRC–38 

SYSTEM NAME: 
Mailing Lists—NRC. 

SYSTEM LOCATION: 
Primary system—Publications Branch, 

Division of Administrative Services, 
Office of Administration, NRC, 11555 
Rockville Pike, Rockville, Maryland. 

Duplicate system—Duplicate systems 
exist in whole or in part at the locations 
listed in Addendum I, Parts 1 and 2. 

CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 

Individuals, including NRC staff, with 
an interest in receiving information 
from the NRC. 

CATEGORIES OF RECORDS IN THE SYSTEM: 
Mailing lists include an individual’s 

name and address; and title, occupation, 
and institutional affiliation, when 
applicable. 

AUTHORITY FOR MAINTENANCE OF THE SYSTEM: 
44 U.S.C. 3101, 3301. 

ROUTINE USES OF RECORDS MAINTAINED IN THE 
SYSTEM, INCLUDING CATEGORIES OF USERS AND 
THE PURPOSES OF SUCH USES: 

In addition to the disclosures 
permitted under subsection (b) of the 

Privacy Act, the NRC may disclose 
information contained in this system of 
records without the consent of the 
subject individual if the disclosure is 
compatible with the purpose for which 
the record was collected under the 
following routine uses: 

a. For distribution of documents to 
persons and organizations listed on the 
mailing list; and 

b. For the routine use specified in 
paragraph numbers 6 and 7 of the 
Prefatory Statement of General Routine 
Uses. 

POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECORDS IN THE SYSTEM: 

STORAGE: 
Records are maintained on electronic 

media. 

RETRIEVABILITY: 
Records are accessed by company 

name, individual name, or file code 
identification number. 

SAFEGUARDS: 
Access to and use of these records is 

limited to those persons whose official 
duties require such access. 

RETENTION AND DISPOSAL: 
Records are retained and disposed of 

in accordance with the National 
Archives and Records Administration 
(NARA) approved disposition schedules 
which can be found in the NRC 
Comprehensive Records Disposition 
Schedule, NUREG–0910, the NARA 
General Records Schedules, as well as 
in recently approved Requests for 
Records Disposition Authorities. The 
NRC’s records disposition schedules are 
accessible through the NRC’s Web site at 
http://www.nrc.gov/reading-rm/records- 
mgmt.html. Records that do not have an 
approved disposition schedule will be 
retained until disposition authority is 
obtained from NARA in accordance 
with Implementing Schedules under 36 
CFR 1226.14. 

SYSTEM MANAGER(S) AND ADDRESS: 
Printing Services Specialist, 

Publications Branch, Division of 
Administrative Services, Office of 
Administration, U.S. Nuclear Regulatory 
Commission, Washington, DC 20555– 
0001. 

NOTIFICATION PROCEDURE: 
Individuals seeking to determine 

whether this system of records contains 
information about them should write to 
the Freedom of Information Act or 
Privacy Act Officer, Office of the Chief 
Information Officer, U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555–0001, and comply with the 
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procedures contained in NRC’s Privacy 
Act regulations, 10 CFR part 9. 

RECORD ACCESS PROCEDURE: 
Same as ‘‘Notification procedure.’’ 

CONTESTING RECORD PROCEDURE: 
Same as ‘‘Notification procedure.’’ 

RECORD SOURCE CATEGORIES: 
NRC staff, NRC licensees, and 

individuals expressing an interest in 
NRC activities and publications. 

EXEMPTIONS CLAIMED FOR THE SYSTEM: 
None. 

NRC–39 

SYSTEM NAME: 
Personnel Security Files and 

Associated Records—NRC. 

SYSTEM LOCATION: 
Division of Facilities and Security, 

Office of Administration, NRC, Two 
White Flint North, Rockville, Maryland. 

CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 

Persons including NRC employees, 
employment applicants, consultants, 
contractors, and licensees; other 
Government agency personnel, other 
persons who have been considered for 
an access authorization, special nuclear 
material access authorization, 
unescorted access to NRC buildings or 
nuclear power plants, NRC building 
access, access to Federal automated 
information systems or data, or 
participants in the criminal history 
program; aliens who visit NRC’s 
facilities; and actual or suspected 
violators of laws administered by NRC. 

CATEGORIES OF RECORDS IN THE SYSTEM: 
These records contain information 

about individuals, which includes, but 
is not limited to, their name(s), address, 
date and place of birth, social security 
number, identifying information, 
citizenship, residence history, 
employment history, military history, 
financial history, foreign travel, foreign 
contacts, education, spouse/cohabitant 
and relatives, personal references, 
organizational membership, medical, 
fingerprints, criminal record, and 
security clearance history. These 
records also contain copies of personnel 
security investigative reports from other 
Federal agencies, summaries of 
investigative reports, results of Federal 
agency indices and database checks, 
records necessary for participation in 
the criminal history program, reports of 
personnel security interviews, clearance 
actions information (e.g., grants and 
terminations), access approval/ 
disapproval actions related to NRC 

building access or unescorted access to 
nuclear plants, or access to Federal 
automated information systems or data, 
violations of laws, reports of security 
infraction, insider threat program 
inquiry records including analysis, 
results, referrals, and/or mitigation 
actions, and other related personnel 
security processing documents. 

AUTHORITY FOR MAINTENANCE OF THE SYSTEM: 
42 U.S.C. 2011 et seq.; 42 U.S.C. 2165, 

2201(i), 2201a, and 2284; 42 U.S.C. 5801 
et seq.; Executive Order (E.O.) 9397, as 
amended by E.O. 13478; E.O. 10450, as 
amended; E.O. 10865, as amended; E.O. 
13467; E.O. 13526; E.O. 13587; 10 CFR 
parts 10, 11, 14, 25, 50, 73, 95; OMB 
Circular No. A–130, Revised; 5 CFR 
parts 731, 732, and authorities cited 
therein. 

ROUTINE USES OF RECORDS MAINTAINED IN THE 
SYSTEM, INCLUDING CATEGORIES OF USERS AND 
THE PURPOSES OF SUCH USES: 

Information in these records may be 
used by the Division of Facilities and 
Security and on a need-to-know basis by 
appropriate NRC officials, Hearing 
Examiners, Personnel Security Review 
Panel members, Office of Personnel 
Management, Central Intelligence 
Agency, Office of the Director of 
National intelligence, and other Federal 
agencies: 

a. To determine clearance or access 
authorization eligibility; 

b. To determine eligibility for access 
to NRC buildings or access to Federal 
automated information systems or data; 

c. To certify clearance or access 
authorization; 

d. To maintain the NRC personnel 
security program, including the Insider 
Threat Program; 

e. To provide licensees information 
needed for unescorted access or access 
to safeguard information 
determinations; and 

f. For any of the routine uses specified 
in the Prefatory Statement of General 
Routine Uses. 

POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECORDS IN THE SYSTEM: 

STORAGE: 
Records maintained on paper, tapes, 

and electronic media. 

RETRIEVABILITY: 
Indexed and accessed by name, social 

security number, docket number, or a 
combination thereof. 

SAFEGUARDS: 
Records in use are protected to ensure 

that access is limited to those persons 
whose official duties require such 
access. Unattended records are 

maintained in NRC-controlled space in 
locked offices, locked desk drawers, or 
locked file cabinets. Mass storage of 
records is protected when unattended 
by a combination lock and alarm 
system. Unattended classified records 
are protected in appropriate security 
containers in accordance with 
Management Directive 12.1. 

RETENTION AND DISPOSAL: 

Records are retained and disposed of 
in accordance with the National 
Archives and Records Administration 
(NARA) approved disposition schedules 
which can be found in the NRC 
Comprehensive Records Disposition 
Schedule, NUREG–0910, the NARA 
General Records Schedules, as well as 
in recently approved Requests for 
Records Disposition Authorities. The 
NRC’s records disposition schedules are 
accessible through the NRC’s Web site at 
http://www.nrc.gov/reading-rm/records- 
mgmt.html. Records that do not have an 
approved disposition schedule will be 
retained until disposition authority is 
obtained from NARA in accordance 
with Implementing Schedules under 36 
CFR 1226.14. 

SYSTEM MANAGER(S) AND ADDRESS: 

Director, Division of Facilities and 
Security, Office of Administration, U.S. 
Nuclear Regulatory Commission, 
Washington, DC 20555–0001. 

NOTIFICATION PROCEDURE: 

Individuals seeking to determine 
whether this system of records contains 
information about them should write to 
the Freedom of Information Act or 
Privacy Act Officer, Office of the Chief 
Information Officer, U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555–0001, and comply with the 
procedures contained in NRC’s Privacy 
Act regulations, 10 CFR part 9. 

RECORD ACCESS PROCEDURE: 

Same as ‘‘Notification procedure.’’ 
Some information is classified under 
Executive Order 12958 and will not be 
disclosed. Other information has been 
received in confidence and will not be 
disclosed to the extent the disclosure 
would reveal a confidential source. 

CONTESTING RECORD PROCEDURE: 

Same as ‘‘Notification procedure.’’ 

RECORD SOURCE CATEGORIES: 

NRC applicants, employees, 
contractors, consultants, licensees, 
visitors and others, as well as 
information furnished by other 
Government agencies or their 
contractors. 
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EXEMPTIONS CLAIMED FOR THE SYSTEM: 
Pursuant to 5 U.S.C. 552a(k)(1), (k)(2), 

and (k)(5), the Commission has 
exempted portions of this system of 
records from 5 U.S.C. 552a(c)(3), (d), 
(e)(1), (e)(4)(G), (H), and (I), and (f). 

NRC–40 

SYSTEM NAME: 
Facility Security Access Control 

Records—NRC. 

SYSTEM LOCATION: 
Primary system—Division of Facilities 

and Security, Office of Administration, 
NRC, Two White Flint North, 11545 
Rockville Pike, Rockville, Maryland. 

Duplicate system—Duplicate systems 
exist in part at NRC Regional Offices 
and the NRC Technical Training Center 
at the locations listed in Addendum I, 
Part 2. 

CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 

Current and former NRC employees, 
consultants, contractors, other 
Government agency personnel, and 
approved visitors. 

CATEGORIES OF RECORDS IN THE SYSTEM: 
The system includes information 

regarding: (1) NRC personal 
identification badges issued for 
continued access to NRC-controlled 
space; and (2) records regarding visitors 
to NRC. The records include, but are not 
limited to, an individual’s name, social 
security number, electronic image, 
badge number, citizenship, employer, 
purpose of visit, person visited, date 
and time of visit, and other information 
contained on Government issued 
credentials. 

AUTHORITY FOR MAINTENANCE OF THE SYSTEM: 
42 U.S.C. 2165–2169 and 2201; 

Executive Order (E.O.) 9397, as 
amended by E.O. 13478; E.O. 13462, as 
amended by E.O. 13516. 

ROUTINE USES OF RECORDS MAINTAINED IN THE 
SYSTEM, INCLUDING CATEGORIES OF USERS AND 
THE PURPOSES OF SUCH USES: 

In addition to the disclosures 
permitted under subsection (b) of the 
Privacy Act, the NRC may disclose 
information contained in this system of 
records without the consent of the 
subject individual if the disclosure is 
compatible with the purpose for which 
the record was collected under the 
following routine uses: 

a. To control access to NRC classified 
information and to NRC spaces by 
human or electronic means; 

b. Information (identification badge) 
may also be used for tracking 
applications within the NRC for other 
than security access purposes; 

c. The electronic image used for the 
NRC employee personal identification 
badge may be used for other than 
security purposes only with the written 
consent of the subject individual; and 

d. For any of the routine uses 
specified in the Prefatory Statement of 
General Routine Uses. 

POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECORDS IN THE SYSTEM: 

STORAGE: 
Records are maintained on paper and 

electronic media. 

RETRIEVABILITY: 
Information is indexed and accessed 

by individual’s name, social security 
number, identification badge number, 
employer’s name, date of visit, or 
sponsor’s name. 

SAFEGUARDS: 
All records are maintained in NRC- 

controlled space that is secured after 
normal duty hours or a security area 
under guard presence in a locked 
security container/vault. There is an 
approved security plan which identifies 
the physical protective measures and 
access controls (i.e., passwords and 
software design limiting access based on 
each individual’s role and 
responsibilities relative to the system) 
specific to each system. 

RETENTION AND DISPOSAL: 
Records are retained and disposed of 

in accordance with the National 
Archives and Records Administration 
(NARA) approved disposition schedules 
which can be found in the NRC 
Comprehensive Records Disposition 
Schedule, NUREG–0910, the NARA 
General Records Schedules, as well as 
in recently approved Requests for 
Records Disposition Authorities. The 
NRC’s records disposition schedules are 
accessible through the NRC’s Web site at 
http://www.nrc.gov/reading-rm/records- 
mgmt.html. Records that do not have an 
approved disposition schedule will be 
retained until disposition authority is 
obtained from NARA in accordance 
with Implementing Schedules under 36 
CFR 1226.14. 

SYSTEM MANAGER(S) AND ADDRESS: 
Director, Division of Facilities and 

Security, Office of Administration, U.S. 
Nuclear Regulatory Commission, 
Washington, DC 20555–0001. 

NOTIFICATION PROCEDURE: 
Individuals seeking to determine 

whether this system of records contains 
information about them should write to 
the Freedom of Information Act or 
Privacy Act Officer, Office of the Chief 

Information Officer, U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555–0001, and comply with the 
procedures contained in NRC’s Privacy 
Act regulations, 10 CFR part 9. 

RECORD ACCESS PROCEDURE: 
Same as ‘‘Notification procedure.’’ 

CONTESTING RECORD PROCEDURE: 
Same as ‘‘Notification procedure.’’ 

RECORD SOURCE CATEGORIES: 
Sources of information include NRC 

employees, contractors, consultants, 
employees of other Government 
agencies, and visitors. 

EXEMPTIONS CLAIMED FOR THE SYSTEM: 
None. 

NRC–41 

SYSTEM NAME: 
Tort Claims and Personal Property 

Claims Records—NRC. 

SYSTEM LOCATION: 
Primary system—Office of the General 

Counsel, NRC, One White Flint North, 
11555 Rockville Pike, Rockville, 
Maryland. 

Duplicate system—Duplicate systems 
exist, in whole or in part, in the Office 
of the Chief Financial Officer, NRC, Two 
White Flint North, 11545 Rockville 
Pike, Rockville, Maryland, and at the 
locations listed in Addendum I, Parts 1 
and 2. Other NRC systems of records, 
including but not limited to, NRC–18, 
‘‘Office of the Inspector General (OIG) 
Investigative Records—NRC and 
Defense Nuclear Facilities Safety Board 
(DNFSB),’’ and NRC–32, ‘‘Office of the 
Chief Financial Officer Financial 
Transactions and Debt Collection 
Management Records—NRC,’’ may 
contain some of the information in this 
system of records. 

CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 

Individuals who have filed claims 
with NRC under the Federal Tort Claims 
Act or the Military Personnel and 
Civilian Employees’ Claims Act and 
individuals who have matters pending 
before the NRC that may result in a 
claim being filed. 

CATEGORIES OF RECORDS IN THE SYSTEM: 
This system contains information 

relating to loss or damage to property 
and/or personal injury or death in 
which the U.S. Government may be 
liable. This information includes, but is 
not limited to, the individual’s name, 
home address and phone number, work 
address and phone number, driver’s 
license number, claim forms and 
supporting documentation, police 
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reports, witness statements, medical 
records, insurance information, 
investigative reports, repair/replacement 
receipts and estimates, litigation 
documents, court decisions, and other 
information necessary for the evaluation 
and settlement of claims and pre-claims. 

AUTHORITY FOR MAINTENANCE OF THE SYSTEM: 
Federal Tort Claims Act, 28 U.S.C. 

2671 et seq.; Military Personnel and 
Civilian Employees’ Claims Act, 31 
U.S.C. 3721; 44 U.S.C. 3101. 

ROUTINE USES OF RECORDS MAINTAINED IN THE 
SYSTEM, INCLUDING CATEGORIES OF USERS AND 
THE PURPOSES OF SUCH USES: 

In addition to the disclosures 
permitted under subsection (b) of the 
Privacy Act, NRC may disclose 
information contained in a record in 
this system of records without the 
consent of the subject individual if the 
disclosure is compatible with the 
purpose for which the record was 
collected under the following routine 
uses: 

a. To third parties, including 
claimants’ attorneys, insurance 
companies, witnesses, potential 
witnesses, local police authorities where 
an accident occurs, and others who may 
have knowledge of the matter to the 
extent necessary to obtain information 
that will be used to evaluate, settle, 
refer, pay, and/or adjudicate claims; 

b. To the Department of Justice (DOJ) 
when the matter comes within their 
jurisdiction, such as to coordinate 
litigation or when NRC’s authority is 
limited and DOJ advice or approval is 
required before NRC can award, adjust, 
compromise, or settle certain claims; 

c. To the appropriate Federal agency 
or agencies when a claim has been 
incorrectly filed with NRC or when 
more than one agency is involved and 
NRC makes agreements with the other 
agencies as to which one will 
investigate the claim; 

d. The Department of the Treasury to 
request payment of an award, 
compromise, or settlement of a claim; 

e. Information contained in litigation 
records is public to the extent that the 
documents have been filed in a court or 
public administrative proceeding, 
unless the court or other adjudicative 
body has ordered otherwise. This public 
information, including information 
concerning the nature, status, and 
disposition of the proceeding, may be 
disclosed to any person, unless it is 
determined that release of specific 
information in the context of a 
particular case would constitute an 
unwarranted invasion of personal 
privacy; 

f. To the National Archives and 
Records Administration or to the 

General Services Administration for 
records management inspections 
conducted under 44 U.S.C. 2904 and 
2906; and 

g. For any of the routine uses 
specified in the Prefatory Statement of 
General Routine Uses. 

DISCLOSURE TO CONSUMER REPORTING 
AGENCIES: 

Disclosure Pursuant to 5 U.S.C. 
552a(b)(12): 

Disclosure of information to a 
consumer reporting agency is not 
considered a routine use of records. 
Disclosures may be made from this 
system of records to ‘‘consumer 
reporting agencies’’ as defined in the 
Fair Credit Reporting Act (15 U.S.C. 
1681a(f) (1970)) or the Federal Claims 
Collection Act of 1966, as amended (31 
U.S.C. 3701(a)(3) (1996)). 

POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECORDS IN THE SYSTEM: 

STORAGE: 
Information in this system of records 

is stored on paper and computer media. 

RETRIEVABILITY: 
Information is indexed and accessed 

by the claimant’s name and/or claim 
number. 

SAFEGUARDS: 
The paper records and log books are 

stored in locked file cabinets or locked 
file rooms and access is restricted to 
those agency personnel whose official 
duties and responsibilities require 
access. Automated records are protected 
by password. 

RETENTION AND DISPOSAL: 
Records are retained and disposed of 

in accordance with the National 
Archives and Records Administration 
(NARA) approved disposition schedules 
which can be found in the NRC 
Comprehensive Records Disposition 
Schedule, NUREG–0910, the NARA 
General Records Schedules, as well as 
in recently approved Requests for 
Records Disposition Authorities. The 
NRC’s records disposition schedules are 
accessible through the NRC’s Web site at 
http://www.nrc.gov/reading-rm/records- 
mgmt.html. Records that do not have an 
approved disposition schedule will be 
retained until disposition authority is 
obtained from NARA in accordance 
with Implementing Schedules under 36 
CFR 1226.14. 

SYSTEM MANAGER: 
Assistant General Counsel for 

Administration, Office of the General 
Counsel, U.S. Nuclear Regulatory 
Commission, Washington, DC 20555– 
0001. 

NOTIFICATION PROCEDURE: 

Individuals seeking to determine 
whether this system of records contains 
information about them should write to 
the Freedom of Information Act or 
Privacy Act Officer, Office of the Chief 
Information Officer, U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555–0001, and comply with the 
procedures contained in NRC’s Privacy 
Act regulations, 10 CFR part 9. 

RECORD ACCESS PROCEDURE: 

Same as ‘‘Notification procedure.’’ 

CONTESTING RECORD PROCEDURE: 

Same as ‘‘Notification procedure.’’ 

RECORD SOURCE CATEGORIES: 

Information is obtained from a 
number of sources, including but not 
limited to, claimants, NRC employees 
involved in the incident, witnesses or 
others having knowledge of the matter, 
police reports, medical reports, 
investigative reports, insurance 
companies, and attorneys. 

EXEMPTIONS CLAIMED FOR THE SYSTEM: 

None. 

NRC–42 

SYSTEM NAME: 

Strategic Workforce Planning 
Records—NRC. 

SYSTEM LOCATION: 

Primary system—Technical Training 
Center, NRC, 5746 Marlin Road, Suite 
200, Chattanooga, Tennessee. 

Duplicate system—Duplicate systems 
may exist, in part, at the locations listed 
in Addendum I, Parts 1 and 2. 

CATEGORIES OF INDIVIDUALS COVERED: 

Current, prospective, and former NRC 
employees, experts, and consultants. 

CATEGORIES OF RECORDS IN THE SYSTEM: 

Specific information maintained on 
individuals includes individual skills 
assessments that identify the knowledge 
and skills possessed by the individual 
and the levels of skill possessed, and 
may include a skills profile containing, 
but not limited to, their name; service 
computation date; series and grade; 
work and skills experience; special 
qualifications; licenses and certificates 
held; and availability for geographic 
relocation. 

AUTHORITY FOR MAINTENANCE OF THE SYSTEM: 

5 U.S.C. 3396; 5 U.S.C. 4103; 42 
U.S.C. 2201; 44 U.S.C. 3506; Executive 
Order (E.O.) 9397, as amended by E.O. 
13478; E.O. 11348, as amended by E.O. 
12107. 
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ROUTINE USES OF RECORDS MAINTAINED IN THE 
SYSTEM, INCLUDING CATEGORIES OF USERS AND 
THE PURPOSES OF SUCH USES: 

The primary use of the records will be 
to assess the knowledge and skills 
needed to perform the functions 
assigned to individuals and their 
organizations. 

Information in the system may be 
used by the NRC to assess the skills of 
the staff to develop an organizational 
training plan/program; to prepare 
individual training plans; to develop 
recruitment plans; and to assign 
personnel. Other offices may maintain 
similar kinds of records relative to their 
specific duties, functions, and 
responsibilities. 

In addition to the disclosures 
permitted under subsection (b) of the 
Privacy Act, which includes disclosure 
to other NRC employees who have a 
need for the information in the 
performance of their duties, NRC may 
disclose information contained in this 
system of records without the consent of 
the subject individual if the disclosure 
is compatible with the purpose for 
which the information was collected 
under the following routine uses: 

a. To employees and contractors of 
other Federal, State, local, and foreign 
agencies or to private entities in 
connection with joint projects, working 
groups, or other cooperative efforts in 
which the NRC is participating; 

b. To the National Archives and 
Records Administration or to the 
General Services Administration for 
records management inspections 
conducted under 44 U.S.C. 2904 and 
2906; and 

c. For any of the routine uses 
specified in the Prefatory Statement of 
General Routine Uses. 

POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSITION OF RECORDS IN THE SYSTEM: 

STORAGE: 

Records are maintained on electronic 
media. 

RETRIEVABILITY: 

Information may be retrieved by, but 
not limited to, the individual’s name; 
office; skill level; various skills; or work 
experience. 

SAFEGUARDS: 

Records are maintained in areas 
where access is controlled by keycard 
and is limited to NRC and contractor 
personnel. Access to computerized 
records requires use of password and 
user identification codes. Level of 
access is determined by roles and 
responsibilities. 

RETENTION AND DISPOSAL: 
Records are retained and disposed of 

in accordance with the National 
Archives and Records Administration 
(NARA) approved disposition schedules 
which can be found in the NRC 
Comprehensive Records Disposition 
Schedule, NUREG–0910, the NARA 
General Records Schedules, as well as 
in recently approved Requests for 
Records Disposition Authorities. The 
NRC’s records disposition schedules are 
accessible through the NRC’s Web site at 
http://www.nrc.gov/reading-rm/records- 
mgmt.html. Records that do not have an 
approved disposition schedule will be 
retained until disposition authority is 
obtained from NARA in accordance 
with Implementing Schedules under 36 
CFR 1226.14. 

SYSTEM MANAGER AND ADDRESS: 
Chief, Program Management, Human 

Capital Analysis Branch, Office of the 
Chief Human Capital Officer, U.S. 
Nuclear Regulatory Commission, 
Washington, DC 20555–0001. 

NOTIFICATION PROCEDURE: 
Individuals seeking to determine 

whether this system of records contains 
information about them should write to 
the Freedom of Information Act or 
Privacy Act Officer, Office of the Chief 
Information Officer, U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555–0001, and comply with the 
procedures contained in NRC’s Privacy 
Act regulations, 10 CFR part 9. 

RECORD ACCESS PROCEDURE: 
Same as ‘‘Notification procedure.’’ 

CONTESTING RECORD PROCEDURE: 
Same as ‘‘Notification procedure.’’ 

RECORD SOURCE CATEGORIES: 
Information is obtained from a 

number of sources, including but not 
limited to, the individual to whom it 
pertains, system of records NRC–11, 
supervisors and other NRC officials, 
contractors, and other agencies or 
entities. 

EXEMPTIONS CLAIMED FOR THE SYSTEM: 
None. 

NRC–43 

SYSTEM NAME: 
Employee Health Center Records— 

NRC. 

SYSTEM LOCATION: 
Primary system—Employee Health 

Center, NRC, One White Flint North, 
11555 Rockville Pike, Rockville, 
Maryland. 

Duplicate system—Duplicate systems 
exist, in part, at health care facilities 

operating under a contract or agreement 
with NRC for health-related services in 
the vicinity of each of NRC’s Regional 
offices listed in Addendum I, Part 2. 
NRC’s Regional offices may also 
maintain copies of occupational health 
records for their employees. 

This system may contain some of the 
information maintained in other 
systems of records, including NRC–11, 
‘‘General Personnel Records (Official 
Personnel Folder and Related 
Records)—NRC,’’ NRC–17, 
‘‘Occupational Injury and Illness 
Records—NRC,’’ and NRC–44, 
‘‘Employee Fitness Center Records— 
NRC.’’ 

CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 

Current and former NRC employees, 
consultants, contractors, other 
Government personnel, and anyone on 
NRC premises who requires emergency 
or first-aid treatment. 

CATEGORIES OF RECORDS IN THE SYSTEM: 
This system is comprised of records 

developed as a result of voluntary 
employee use of health services 
provided by the Health Center, and of 
emergency health services rendered by 
Health Center staff to individuals for 
injuries and illnesses suffered while on 
NRC premises. Specific information 
maintained on individuals may include, 
but is not limited to, their name, date of 
birth, and social security number; 
medical history and other biographical 
data; test reports and medical diagnoses 
based on employee health maintenance 
physical examinations or health 
screening programs (tests for single 
medical conditions or diseases); history 
of complaint, diagnosis, and treatment 
of injuries and illness rendered by the 
Health Center staff; immunization 
records; records of administration by 
Health Center staff of medications 
prescribed by personal physicians; 
medical consultation records; statistical 
records; daily log of patients; and 
medical documentation such as 
personal physician correspondence, test 
results submitted to the Health Center 
staff by the employee; and occupational 
health records. 

AUTHORITY FOR MAINTENANCE OF THE SYSTEM: 
5 U.S.C. 7901; Executive Order 9397, 

as amended by E.O. 13478. 

ROUTINE USES OF RECORDS MAINTAINED IN THE 
SYSTEM, INCLUDING CATEGORIES OF USERS AND 
THE PURPOSES OF SUCH USES: 

In addition to the disclosures 
permitted under subsection (b) of the 
Privacy Act, the NRC may disclose 
information contained in this system of 
records without the consent of the 
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subject individual if the disclosure is 
compatible with the purpose for which 
the record was collected under the 
following routine uses: 

a. To refer information required by 
applicable law to be disclosed to a 
Federal, State, or local public health 
service agency concerning individuals 
who have contracted certain 
communicable diseases or conditions in 
an effort to prevent further outbreak of 
the disease or condition; 

b. To disclose information to the 
appropriate Federal, State, or local 
agency responsible for investigation of 
an accident, disease, medical condition, 
or injury as required by pertinent legal 
authority; 

c. To disclose information to the 
Office of Workers’ Compensation 
Programs in connection with a claim for 
benefits filed by an employee; 

d. To Health Center staff and medical 
personnel under a contract or agreement 
with NRC who need the information in 
order to schedule, conduct, evaluate, or 
follow up on physical examinations, 
tests, emergency treatments, or other 
medical and health care services; 

e. To refer information to private 
physicians designated by the individual 
when requested in writing; 

f. To the National Archives and 
Records Administration or to the 
General Services Administration for 
records management inspections 
conducted under 44 U.S.C. 2904 and 
2906; and 

g. For any of the routine uses 
specified in the Prefatory Statement of 
General Routine Uses. 

POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECORDS IN THE SYSTEM: 

STORAGE: 
Records are stored in file folders, on 

electronic media, and on file cards, logs, 
x-rays, and other medical reports and 
forms. 

RETRIEVABILITY: 
Records are retrieved by the 

individual’s name, date of birth, and 
social security number, or any 
combination of those identifiers. 

SAFEGUARDS: 
Records in the primary system are 

maintained in a building where access 
is controlled by a security guard force 
and entry to each floor is controlled by 
keycard. Records in the system are 
maintained in lockable file cabinets 
with access limited to agency or 
contractor personnel whose duties 
require access. The records are under 
visual control during duty hours. Access 
to automated data requires use of proper 

password and user identification codes 
by authorized personnel. 

RETENTION AND DISPOSAL: 
Records are retained and disposed of 

in accordance with the National 
Archives and Records Administration 
(NARA) approved disposition schedules 
which can be found in the NRC 
Comprehensive Records Disposition 
Schedule, NUREG–0910, the NARA 
General Records Schedules, as well as 
in recently approved Requests for 
Records Disposition Authorities. The 
NRC’s records disposition schedules are 
accessible through the NRC’s Web site at 
http://www.nrc.gov/reading-rm/records- 
mgmt.html. Records that do not have an 
approved disposition schedule will be 
retained until disposition authority is 
obtained from NARA in accordance 
with Implementing Schedules under 36 
CFR 1226.14. 

SYSTEM MANAGER(S) AND ADDRESSES: 
Technical Assistance Project Manager, 

Office of the Chief Human Capital 
Officer, U.S. Nuclear Regulatory 
Commission, Washington, DC 20555– 
0001. 

NOTIFICATION PROCEDURE: 
Individuals seeking to determine 

whether this system of records contains 
information about them should write to 
the Freedom of Information Act or 
Privacy Act Officer, Office of the Chief 
Information Officer, U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555–0001; comply with the 
procedures contained in NRC’s Privacy 
Act regulations, 10 CFR part 9; and 
provide their full name, any former 
name(s), date of birth, and Social 
Security number. 

RECORD ACCESS PROCEDURE: 
Same as ‘‘Notification procedure.’’ 

CONTESTING RECORD PROCEDURE: 
Same as ‘‘Notification procedure.’’ 

RECORD SOURCE CATEGORIES: 
Information in this system of records 

is obtained from a number of sources 
including, but not limited to, the 
individual to whom it pertains; 
laboratory reports and test results; NRC 
Health Center physicians, nurses, and 
other medical technicians or personnel 
who have examined, tested, or treated 
the individual; the individual’s 
coworkers or supervisors; other systems 
of records; the individual’s personal 
physician(s); NRC Fitness Center staff; 
other Federal agencies; and other 
Federal employee health units. 

EXEMPTIONS CLAIMED FOR THE SYSTEM: 
None. 

NRC–44 

SYSTEM NAME: 
Employee Fitness Center Records— 

NRC. 

SYSTEM LOCATION: 
Primary system—Fitness Center, NRC, 

Two White Flint North, 11545 Rockville 
Pike, Rockville, Maryland. 

Duplicate system—Regional offices, 
listed in Addendum I, Part 2, only 
maintain lists of their employees who 
receive subsidy from NRC for off-site 
fitness center memberships. 

CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 

NRC employees who apply for 
membership at the Fitness Center, 
including current and former members. 

CATEGORIES OF RECORDS IN THE SYSTEM: 
The system includes applications to 

participate in NRC’s Fitness Center, 
information on an individual’s degree of 
physical fitness and their fitness 
activities and goals; and various forms, 
memoranda, and correspondence 
related to Fitness Facilities membership 
and financial/payment matters. Specific 
information contained in the 
application for membership includes 
the employee applicant’s name, gender, 
age, badge id, height, weight, and 
medical information, including a history 
of certain medical conditions; the name 
of the individual’s personal physician 
and any prescription or over-the-counter 
drugs taken on a regular basis; and the 
name and address of a person to be 
notified in case of emergency. 

AUTHORITY FOR MAINTENANCE OF THE SYSTEM: 
5 U.S.C. 7901; Executive Order (E.O.) 

9397, as amended by E.O. 13478. 

ROUTINE USES OF RECORDS MAINTAINED IN THE 
SYSTEM, INCLUDING CATEGORIES OF USERS AND 
THE PURPOSES OF SUCH USES: 

In addition to the disclosures 
permitted under subsection (b) of the 
Privacy Act, the NRC may disclose 
information contained in this system of 
records without the consent of the 
subject individual if the disclosure is 
compatible with the purpose for which 
the record was collected under the 
following routine uses: 

a. To the individual listed as an 
emergency contact, in the event of an 
emergency; 

b. To the National Archives and 
Records Administration or to the 
General Services Administration for 
records management inspections 
conducted under 44 U.S.C. 2904 or 
2906; and 

c. For any of the routine uses 
specified in the Prefatory Statement of 
General Routine Uses. 
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DISCLOSURES TO CONSUMER REPORTING 
AGENCIES: 

Disclosures Pursuant to 5 U.S.C. 
552a(b)(12): 

Disclosures of information to a 
consumer reporting agency are not 
considered a routine use of records. 
Disclosures may be made from this 
system to ‘‘consumer reporting 
agencies’’ as defined in the Fair Credit 
Reporting Act (15 U.S.C. 1681a(f) 
(1970)) or the Federal Claims Collection 
Act of 1966, as amended (31 U.S.C. 
3701(a)(3) (1996)). 

POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECORDS IN THE SYSTEM: 

STORAGE: 

Records are maintained on paper and 
electronic media. 

RETRIEVABILITY: 

Information is indexed and accessed 
by an individual’s name and/or NRC 
Badge ID number. 

SAFEGUARDS: 

Records are maintained in a building 
where access is controlled by a security 
guard force. Access to the Fitness Center 
is controlled by keycard and bar code 
verification. Records in paper form are 
stored alphabetically by individuals’ 
names in lockable file cabinets 
maintained in the NRC where access to 
the records is limited to agency and 
Fitness Center personnel whose duties 
require access. The records are under 
visual control during duty hours. 
Automated records are protected by 
screen saver. Access to automated data 
requires use of proper password and 
user identification codes. Only 
authorized personnel have access to 
areas in which information is stored. 

RETENTION AND DISPOSAL: 

Records are retained and disposed of 
in accordance with the National 
Archives and Records Administration 
(NARA) approved disposition schedules 
which can be found in the NRC 
Comprehensive Records Disposition 
Schedule, NUREG–0910, the NARA 
General Records Schedules, as well as 
in recently approved Requests for 
Records Disposition Authorities. The 
NRC’s records disposition schedules are 
accessible through the NRC’s Web site at 
http://www.nrc.gov/reading-rm/records- 
mgmt.html. Records that do not have an 
approved disposition schedule will be 
retained until disposition authority is 
obtained from NARA in accordance 
with Implementing Schedules under 36 
CFR 1226.14. 

SYSTEM MANAGER(S) AND ADDRESS: 
Employee Assistance Program 

Manager, Office of the Chief Human 
Capital Officer, U.S. Nuclear Regulatory 
Commission, Washington, DC 20555– 
0001. 

NOTIFICATION PROCEDURE: 
Individuals seeking to determine 

whether this system of records contains 
information about them should write to 
the Freedom of Information Act or 
Privacy Act Officer, Office of the Chief 
Information Officer, U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555–0001, and comply with the 
procedures contained in NRC’s Privacy 
Act regulations, 10 CFR part 9. 

RECORD ACCESS PROCEDURE: 
Same as ‘‘Notification procedure.’’ 

CONTESTING RECORD PROCEDURE: 
Same as ‘‘Notification procedure.’’ 

RECORD SOURCE CATEGORIES: 
Information in this system of records 

is principally obtained from the subject 
individual. Other sources of information 
include, but are not limited to, the NRC 
Fitness Center Director, staff physicians 
retained by the NRC, and the 
individual’s personal physicians. 

EXEMPTIONS CLAIMED FOR THE SYSTEM: 
None. 

NRC–45 

SYSTEM NAME: 
Electronic Credentials for Personal 

Identity Verification—NRC. 

SYSTEM LOCATION: 
Primary system—Office of the Chief 

Information Officer, NRC, White Flint 
North Complex, 11555 Rockville Pike, 
Rockville, Maryland, and current 
contractor facility. 

Duplicate system—Duplicate systems 
may exist, in whole or in part, at the 
locations listed in Addendum I, Part 2. 

CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 

Individuals covered are persons who 
have applied for the issuance of 
electronic credentials for signature, 
encryption, and/or authentication 
purposes; have had their credentials 
renewed, replaced, suspended, revoked, 
or denied; have used their credentials to 
electronically make contact with, 
retrieve information from, or submit 
information to an automated 
information system; or have 
corresponded with NRC or its contractor 
concerning digital services. 

CATEGORIES OF RECORDS IN THE SYSTEM: 
The system contains information 

needed to establish and verify the 

identity of users, to maintain the 
system, and to establish accountability 
and audit controls. System records may 
include: (a) Applications for the 
issuance, amendment, renewal, 
replacement, or revocation of electronic 
credentials, including evidence 
provided by applicants or proof of 
identity and authority, and sources used 
to verify an applicant’s identity and 
authority; (b) credentials issued; (c) 
credentials denied, suspended, or 
revoked, including reasons for denial, 
suspension, or revocation; (d) a list of 
currently valid credentials; (e) a list of 
currently invalid credentials; (f) a record 
of validation transactions attempted 
with electronic credentials; and (g) a 
record of validation transactions 
completed with electronic credentials. 

AUTHORITY FOR MAINTENANCE OF THE SYSTEM: 
5 U.S.C. 301; 42 U.S.C. 2165 and 

2201(i); 44 U.S.C. 3501, 3504; Electronic 
Government Act of 2002, 44 U.S.C. 
chapter 36; Homeland Security 
Presidential Directive 12 (HSPD–12), 
Policy for a Common Identification 
Standard for Federal Employees and 
Contractors, August 27, 2004; Executive 
Order (E.O.) 9397, as amended by E.O. 
13478. 

ROUTINE USES OF RECORDS MAINTAINED IN THE 
SYSTEM, INCLUDING CATEGORIES OF USERS AND 
THE PURPOSES OF SUCH USES: 

In addition to the disclosures 
permitted under subsection (b) of the 
Privacy Act, the NRC may disclose 
information contained in this system of 
records without the consent of the 
subject individual if the disclosure is 
compatible with the purpose for which 
the record was collected under the 
following routine uses: 

a. To agency electronic credential 
program contractors to compile and 
maintain documentation on applicants 
for verifying applicants’ identity and 
authority to access information system 
applications; to establish and maintain 
documentation on information sources 
for verifying applicants’ identities; to 
ensure proper management, data 
accuracy, and evaluation of the system; 

b. To Federal authorities to determine 
the validity of subscriber digital 
certificates and other identity attributes; 

c. To the National Archives and 
Records Administration (NARA) for 
records management purposes; 

d. To a public data repository (only 
name, email address, organization, and 
public key) to facilitate secure 
communications using digital 
certificates; and 

e. Any of the routine uses specified in 
the Prefatory Statement of General 
Routine Uses. 
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DISCLOSURE TO CONSUMER REPORTING 
AGENCIES: 

Disclosure of system records to 
consumer reporting systems is not 
permitted. 

POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECORDS IN THE SYSTEM: 

STORAGE: 
Records are stored electronically or on 

paper. 

RETRIEVABILITY: 
Records are retrievable by an 

individual’s name, email address, 
certificate status, certificate number or 
credential number, certificate issuance 
date, or approval role. 

SAFEGUARDS: 
Technical, administrative, and 

personnel security measures are 
implemented to ensure confidentiality, 
integrity, and availability of the system 
data stored, processed, and transmitted. 
Hard copy documents are maintained in 
locking file cabinets. Electronic records 
are, at a minimum, password protected. 
Access to and use of these records is 
limited to those individuals whose 
official duties require access. 

RETENTION AND DISPOSAL: 
Records are retained and disposed of 

in accordance with the National 
Archives and Records Administration 
(NARA) approved disposition schedules 
which can be found in the NRC 
Comprehensive Records Disposition 

Schedule, NUREG–0910, the NARA 
General Records Schedules, as well as 
in recently approved Requests for 
Records Disposition Authorities. The 
NRC’s records disposition schedules are 
accessible through the NRC’s Web site at 
http://www.nrc.gov/reading-rm/records- 
mgmt.html. Records that do not have an 
approved disposition schedule will be 
retained until disposition authority is 
obtained from NARA in accordance 
with Implementing Schedules under 36 
CFR 1226.14. 

SYSTEM MANAGER(S) AND ADDRESS: 
Director, Operations Division, Office 

of the Chief Information Officer, U.S. 
Nuclear Regulatory Commission, 
Washington, DC 20555–0001. 

NOTIFICATION PROCEDURE: 
Individuals seeking to determine 

whether this system of records contains 
information about them should write to 
the Freedom of Information Act or 
Privacy Act Officer, Office of the Chief 
Information Officer, U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555–0001, and comply with the 
procedures contained in NRC’s Privacy 
Act regulations, 10 CFR part 9. 

RECORD ACCESS PROCEDURE: 
Same as ‘‘Notification procedure.’’ 

CONTESTING RECORD PROCEDURE: 
Same as ‘‘Notification procedure.’’ 

RECORD SOURCE CATEGORIES: 
The sources for information are the 

individuals who apply for electronic 

credentials, the NRC and contractors 
using multiple sources to verify 
identities, and internal system 
transactions designed to gather and 
maintain data needed to manage and 
evaluate the electronic credentials 
program. 

EXEMPTIONS CLAIMS FOR THE SYSTEM: 

None. 

ADDENDUM I—LIST OF U.S. NUCLEAR 
REGULATORY COMMISSION LOCATIONS 

Part 1—NRC Headquarters Offices 
1. One White Flint North, 11555 

Rockville Pike, Rockville, Maryland. 
2. Two White Flint North, 11545 

Rockville Pike, Rockville, Maryland. 
3. Three White Flint North, 11601 

Landsdown Street, North Bethesda, 
Maryland. 

Part 2—NRC Regional Offices 
1. NRC Region I, 2100 Renaissance 

Boulevard, Suite 100, King of Prussia, 
Pennsylvania. 

2. NRC Region II, Marquis One Tower, 
245 Peachtree Center Avenue NE., Suite 
1200, Atlanta, Georgia. 

3. NRC Region III, 2443 Warrenville 
Road, Suite 210, Lisle, Illinois. 

4. NRC Region IV, 1600 East Lamar 
Boulevard, Arlington, Texas. 

5. NRC Technical Training Center, 
Osborne Office Center, 5746 Marlin 
Road, Suite 200, Chattanooga, 
Tennessee. 
[FR Doc. 2016–27652 Filed 11–16–16; 8:45 am] 

BILLING CODE 7590–01–P 
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1 Figures related to total production of oil include 
168 million bbl of regularly classified oil, plus 
additional sales of condensate, sweet and sour 
crude, black wax crude, other liquid hydrocarbons, 
inlet scrubber and drip or scrubber condensate, and 
avoidable oil losses, all of which are considered to 
be part of oil sales for accounting purposes. 

2 Includes all processed and unprocessed 
volumes recovered on-lease, nitrogen, fuel gas, coal 
bed methane, and any volumes of gas avoidably lost 
due to venting or flaring. 

3 Order 3, which was published in the Federal 
Register on February 24, 1989 (54 FR 8056), has 
been in effect since March 27, 1989. 

4 These regulations provide for the issuance of 
Onshore Oil and Gas Orders to ‘‘implement and 
supplement’’ the regulations found in part 3160. 43 
CFR 3164.1(a). The Onshore Orders apply 
nationwide to all Federal onshore and Indian 
(except Osage Tribe) oil and gas leases. 

DEPARTMENT OF THE INTERIOR 

Bureau of Land Management 

43 CFR Parts 3160 and 3170 

[17X.LLWO310000.L13100000.PP0000] 

RIN 1004–AE15 

Onshore Oil and Gas Operations; 
Federal and Indian Oil and Gas Leases; 
Site Security 

AGENCY: Bureau of Land Management, 
Interior. 
ACTION: Final rule. 

SUMMARY: This final rule replaces 
Onshore Oil and Gas Order No. 3, Site 
Security (Order 3), with new regulations 
codified in the Code of Federal 
Regulations (CFR). The final rule 
establishes minimum standards for oil 
and gas facility site security, and 
includes provisions to ensure that oil 
and gas produced from Federal and 
Indian (except Osage Tribe) oil and gas 
leases are properly and securely 
handled, so as to ensure accurate 
measurement, production 
accountability, and royalty payments, 
and to prevent theft and loss. 

The BLM developed this rule based 
on the proposed rule that was published 
in the Federal Register on July 13, 2015, 
and tribal and public comments the 
BLM received on the proposed rule. 
This rule strengthens the BLM’s policies 
governing production verification and 
accountability by updating and 
replacing the existing requirements of 
Order 3 to address changes in 
technology and industry practices that 
have occurred in the 25 years since 
Order 3 was issued, and to respond to 
recommendations made by the 
Government Accountability Office 
(GAO) and the Office of the Inspector 
General (OIG) with respect to the BLM’s 
production verification efforts. 

Like the proposed rule, the final rule 
addresses Facility Measurement Points 
(FMPs), site facility diagrams, the use of 
seals, bypasses around meters, 
documentation, recordkeeping, 
commingling, off-lease measurement, 
the reporting of incidents of 
unauthorized removal or mishandling of 
oil and condensate, and immediate 
assessments for certain acts of 
noncompliance. The final rule also 
establishes a process for the BLM to 
consider variances from the 
requirements of the final regulation. 

Some of the key changes from the 
proposed rule that are incorporated into 
the final rule include: Additional 
exemptions from the final rule’s 
commingling requirements; a 

streamlined FMP application and 
approval process; simplified site facility 
diagram submissions; and clarifications 
to tank gauging procedures and 
frequency. 

The BLM believes that this final rule, 
as well as the final rules to update and 
replace Onshore Oil and Gas Order No. 
4 (Order 4), related to measurement of 
oil, and Onshore Oil and Gas Order No. 
5 (Order 5), related to measurement of 
gas enhance the BLM’s overall 
production verification and 
accountability program. 
DATES: The final rule is effective on 
January 17, 2017. 
FOR FURTHER INFORMATION CONTACT: 
Michael Wade, BLM Colorado State 
Office, at 303–239–3737, for information 
about the requirements of this final rule, 
or Steven Wells, Division Chief, Fluid 
Minerals Division, 202–912–7143, for 
information regarding the BLM’s Fluid 
Minerals Program. Persons who use a 
telecommunications device for the deaf 
(TDD) may call the Federal Relay 
Service at 1–800–877–8339 to contact 
the above individuals during normal 
business hours. The Service is available 
24 hours a day, 7 days a week to leave 
a message or question with the above 
individual. You will receive a reply 
during normal business hours. 
SUPPLEMENTARY INFORMATION: 
I. Executive Summary and Background 
II. Overview of the Final Rule, Section-by- 

Section Analysis, and Response to 
Comments 

III. Overview of Public Involvement and 
Consistency With GAO 
Recommendations 

IV. Procedural Matters 

I. Executive Summary and Background 
Under applicable law, royalties are 

owed on all production removed or sold 
from Federal and Indian oil and gas 
leases, as well as on any oil or gas that 
is avoidably lost during production. The 
basis for those royalty payments is the 
measured production from those leases. 
In the fiscal year (FY) 2015 sales year, 
onshore Federal oil and gas leases sold 
180 million barrels (bbl) of oil,1 2.50 
trillion cubic feet of natural gas,2 and 
2.6 billion gallons of natural gas liquids, 
with a market value of more than $17.7 
billion and generating royalties of 
almost $2.0 billion. Nearly half of these 

revenues were distributed to the States 
in which the leases are located. Leases 
on tribal and Indian lands sold 59 
million bbl of oil, 239 billion cubic feet 
of natural gas, 182 million gallons of 
natural gas liquids, with a market value 
of over $3.6 billion and generating 
royalties of over $0.6 billion, which 
were distributed in their entirety to the 
applicable tribes and individual allottee 
owners. 

As explained in the preamble for the 
proposed rule (80 FR 40768), given the 
magnitude of this production and the 
BLM’s statutory and management 
obligations, it is critically important that 
the BLM ensure that operators 
accurately measure, properly report, and 
account for all production. This final 
rule helps the BLM achieve that 
objective by updating and replacing 
Order 3’s requirements with regulations 
codified in the CFR that reflect changes 
in oil and gas measurement practices 
and technology since Order 3 was first 
promulgated in 1989.3 

Specifically, the requirements in this 
rule ensure the proper and secure 
handling of production from Federal 
and Indian (except Osage Tribe) oil and 
gas leases. The proper handling of 
production is essential to accurate 
measurement, proper reporting, and 
overall production accountability, all of 
which are necessary to ensure that the 
American public, as well as Indian 
tribes and allottees, receive the royalties 
to which they are entitled on oil and gas 
produced from Federal and Indian 
leases, respectively. 

Order 3 was one of seven Onshore Oil 
and Gas Orders that the BLM issued 
under its regulations at 43 CFR part 
3160.4 Order 3 primarily supplemented 
the regulations at 43 CFR 3162.4 
(records and reports), 3162.5 
(environmental safety), 3162.7 
(disposition and measurement of oil and 
gas production and site security on 
Federal and Indian (except Osage Tribe) 
oil and gas leases), subpart 3163 (non- 
compliance, assessments, and civil 
penalties), and subpart 3165 (relief, 
conflicts, and appeals). While the BLM’s 
Onshore Orders have all been published 
in the Federal Register, both for public 
comment and in final form, they were 
never codified in the CFR. With this 
final rule, the BLM is replacing Order 3 
and updating and codifying its 
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5 The Subcommittee was commissioned to report 
to the Royalty Policy Committee, which was 
chartered under the Federal Advisory Committee 
Act to provide advice to the Secretary and other 
departmental officials responsible for managing 
mineral leasing activities and to provide a forum for 
the public to voice concerns about mineral leasing 
activities. The Royalty Policy Committee’s chart has 
since expired. 

requirements regarding site security, as 
explained below. 

The development of this rule was 
driven largely by internal and external 
reviews of the BLM’s existing 
production measurement and 
accountability program. These reviews 
began in 2007 when the Secretary 
appointed an independent panel—the 
Subcommittee on Royalty Management 
(Subcommittee)—to review the 
Department’s procedures and processes 
related to the management of mineral 
revenues and to provide advice to the 
Department based on that review.5 In a 
report dated December 17, 2007, the 
Subcommittee determined that the 
BLM’s guidance regarding production 
accountability is ‘‘unconsolidated, 
outdated, and sometimes insufficient’’ 
(Subcommittee report, p. 30). The 
Subcommittee report found that this 
results in inconsistent and outmoded 
approaches to production accountability 
tasks, and the potential loss of royalty 
revenue. 

The Subcommittee report expressed 
concern that the applicable ‘‘BLM 
policy and guidance is outdated’’ and 
‘‘some policy memoranda have expired’’ 
(Subcommittee report, p. 31). The 
Subcommittee also expressed concern 
that ‘‘BLM policy and guidance have not 
been consolidated in a single document 
or publication,’’ which has led to the 
‘‘BLM’s 31 oil and gas field offices using 
varying policy and guidance’’ (id.). For 
example, ‘‘some BLM State Offices have 
issued their own ‘Notices to Lessees’ for 
oil and gas operations’’ (id.). While the 
Subcommittee recognized that such 
Notices to Lessees may have a positive 
effect on some oil and gas field 
operations, it also observed that they 
necessarily ‘‘lack a national perspective 
and may introduce inconsistencies 
among State [Offices]’’ (id.). 

The Subcommittee made a number of 
recommendations relevant to site 
security. It recommended that the BLM 
re-evaluate its regulations and update its 
policy and guidance on production 
accountability, including requiring that 
requests to commingle production from 
multiple leases, unit participating areas 
(PAs), or areas subject to 
communitization agreements (CAs) 
identify allocation among zones 
(Subcommittee report, p. 32). The 
Subcommittee also recommended that 

the BLM re-evaluate its policies and 
guidance for royalty-free use of gas in 
lease operations. It also specifically 
recommended that the BLM establish a 
workgroup to evaluate Order 3. In 
response, the Department formed a fluid 
minerals team, comprising 
Departmental employees who are oil 
and gas experts. Based on its review, the 
team determined that Order 3 should be 
updated. 

In addition to the Subcommittee 
report, the GAO and the OIG have 
performed multiple audits since 2009 
and issued reports that included many 
findings and recommendations 
addressing similar issues: (1) Report to 
Congressional Requesters, Oil and Gas 
Management, Interior’s Oil and Gas 
Production Verification Efforts Do Not 
Provide Reasonable Assurance of 
Accurate Measurement of Production 
Volumes GAO–10–313 (GAO Report 10– 
313); (2) Report to Congressional 
Requesters, Oil and Gas Resources, 
Interior’s Production Verification 
Efforts: Data Have Improved but Further 
Actions Needed, GAO 15–39 (GAO 
Report 15–39); (3) Bureau of Land 
Management’s Oil and Gas Inspection 
and Enforcement Program, CR–EV– 
0001–2009 (OIG Report 2009); and (4) 
Energy Related Management Advisories, 
CR–IS–MOA–0005–2014 (OIG Report 
2014). 

In 2010, the GAO found that Interior’s 
measurement regulations and policies 
do not provide reasonable assurance 
that oil and gas are accurately measured. 
Regarding matters relevant to site 
security, the report found that the BLM 
lacks regulatory or policy requirements 
for operators to clearly identify points of 
royalty measurement, creating 
challenges for the BLM in verifying 
production (GAO Report 10–313, p. 34). 
It also found that the BLM does not have 
sufficient national policies or a 
consistent process for approving 
arrangements that allow operators to 
commingle production from multiple 
Federal, Indian, State, and private 
leases, which also makes it difficult for 
the agency to verify production (GAO 
Report 10–313, p. 36). In response, the 
GAO specifically recommended that the 
BLM: (1) Develop guidance clarifying 
when Federal oil and gas may be 
commingled and establish standardized 
measurement methods for such 
circumstances so that production can be 
adequately measured and verified; (2) 
Confirm that commingling agreements 
are consistent with Interior guidance 
before they are approved, and that the 
agreements facilitate key production 
verification activities; and (3) Track all 
onshore meters, including information 
about meter location, identification 

number, and owner, to help ensure that 
Interior (through the BLM) is accurately 
and consistently tracking where and 
how onshore oil and gas are measured 
nationwide. 

The GAO reiterated some of these 
concerns in 2015 (GAO Report 15–39). 
In that report, the GAO acknowledged 
the improvements the BLM had made in 
its processes and policies (e.g., issuing 
additional guidance in 2013 regarding 
commingling approvals), but reiterated 
the importance of the BLM updating its 
regulations related to measurement and 
site security (GAO Report 15–39, pp. 
31–32). 

Based in part on its concern that the 
BLM’s production verification efforts do 
‘‘not provide reasonable assurance that 
operators are accurately measuring and 
reporting’’ the volumes of oil and gas 
produced from Federal and Indian 
leases, the GAO included the BLM’s 
onshore oil and gas program on its High 
Risk List in 2011 (Report to 
Congressional Committees, High Risk 
Series, An Update, GAO–11–278 (GAO 
Report 11–278), p. 15). Because the 
GAO’s recommendations have not yet 
been fully implemented, including 
those related to production verification, 
the onshore oil and gas program has 
remained on the High Risk List in 
subsequent updates in 2013 (Report to 
Congressional Committees, High Risk 
Series, An Update, GAO–13–283) and 
2015 (Report to Congressional 
Committees, High Risk Series, An 
Update, GAO–15–290). 

The OIG made similar observations as 
part of its reviews of the BLM’s 
inspection and enforcement program. 
For example, in 2009 the OIG observed 
that the BLM’s ‘‘inspection efforts are 
hampered because of provisions in the 
bureau’s regulations that have not kept 
up with modern technology. Most 
notably, six of the seven Onshore Oil 
and Gas Orders, which address 
activities, such as drilling operations, 
the measurement of oil and gas, and site 
security, are outdated as they were 
enacted in the late 1980s and early 
1990s.’’ The OIG specifically 
recommended that the BLM ‘‘(e)nsure 
that oil and gas regulations are current 
by updating and issuing onshore 
orders.’’ (OIG Report 2009, p. 10–11). 

The OIG also expressed concern that 
‘‘(c)urrent BLM policies (with respect to 
penalties and assessments) do not allow 
for immediate assessments for chronic 
offenders. As a result, at times there is 
little incentive for companies to meet 
their regulatory responsibilities.’’ (id., p. 
13). As a result, the OIG recommended 
that the BLM ‘‘(e)nhance the deterrent 
for operator noncompliance by 
increasing the dollar amount of 
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6 The OIG Report 2014, covered the following 
investigations: Berry Petroleum Co. & Quinex 
Energy Corp., DOI–OIG Case File Nos. OI–OG–07– 
0359–I & OI–OG–07–0389–I; Petrox Resources, Inc., 
DOI–OIG Case File No. OI–OG–09–0266–I; SEECO, 
Inc., OIG Case File No. OI–OG–09–0722–1; and 
TEPPCO Partners, DOI–OIG Case File No. OI–OG– 
09–0346–I). 

7 As explained in the preamble to the proposed 
rule, the proposal was developed based, in part, on 
feedback received during a series of public meetings 
held by the BLM on April 24 and 25, 2013. The 
BLM also held public meetings and accepted 
comments in December 2015. 

monetary assessments, seeking 
congressional action for increasing civil 
penalties, and expanding the infractions 
for which immediate assessments may 
be issued.’’ (id., p. 14). 

The OIG supplemented these 
recommendations in 2014 with a series 
of recommendations that flowed from 
individual OIG investigations that were 
consolidated into one report—Energy 
Related Management Advisories, CR– 
IS–MOA–0005–2014 (Nov. 2014) (OIG 
Report 2014).6 That report made a 
number of recommendations, including 
the following relevant to this rule: 

• Develop and implement procedures 
to ensure timely receipt of site facility 
diagrams and ensure that they contain 
adequate information related to 
production and sales phases (OIG 
Report 2014 at 10, 18); 

• Take steps to address misreporting 
associated with off-lease measurement 
(id.); 

• Ensure that adequate information 
exists regarding on-lease beneficial use 
in order to identify inappropriate 
deductions (id., at 12); and 

• Ensure that Federal measurement 
points are properly documented and 
recorded (id. at 21). 

In addition to the concerns from these 
entities, the BLM also recognized, based 
on its own experience, that its site 
security requirements needed 
strengthening. For example, as 
explained in the proposed rule, it is not 
uncommon for a BLM inspector, a lease 
operator, and field employees to all 
have different understandings of where 
the point of royalty measurement is on 
a given lease, because Order 3 did not 
require operators to formally identify 
and obtain BLM approval for the use of 
a particular royalty measurement point 
on a given lease, unit PA, or CA. This 
type of discrepancy can create needless 
uncertainties in production, accounting, 
and verification, and can increase the 
time spent on individual inspections 
and audits by both operators and the 
BLM, which strains the BLM’s limited 
resources and requires additional 

response and resources on the part of 
operators. This final rule corrects this 
problem by requiring operators to 
identify and obtain BLM approval for 
their royalty measurement points, 
which are called FMPs under this rule. 

Similarly, with respect to 
commingling approvals, the BLM 
recognizes that the absence of uniform 
national guidance means that some 
BLM-approved commingling agreements 
may not provide the production data 
that the BLM needs to independently 
verify production that is attributable to 
the Federal or Indian leases covered by 
those agreements. The absence of this 
data limits the BLM’s ability to fulfill its 
obligation to ensure that all production 
from Federal and Indian (except Osage 
Tribe) oil and gas leases is properly 
accounted for and that royalties are 
properly calculated. The final rule 
addresses these concerns by establishing 
uniform requirements for both existing 
and future commingling approvals. 
With respect to existing approvals, the 
final rule includes provisions: (1) 
Specifically grandfathering existing 
CAAs involving downhole commingling 
and where production falls below 
certain specified thresholds; (2) 
Expressly exempting from compliance 
with the rule’s commingling 
requirements downhole commingling in 
new wells in areas where the BLM has 
specifically recognized that downhole 
commingling is necessary to ensure 
maximum economic recovery (such as 
when a lower formation is necessary to 
produce an upper one) or when 
commingled production is below certain 
levels; and, (3) Expressly recognizing as 
compliant CAAs authorized by tribal 
law or agreement. As explained in this 
preamble, the provisions related to 
grandfathering and the additional 
exemptions were developed in response 
to comments and are consistent with the 
exceptions in the original proposed rule. 

As explained in Section III of this 
preamble, the requirements in this final 
rule respond to the Subcommittee, 
GAO, and OIG recommendations by 
updating, enhancing, clarifying, and 
codifying the Order 3 requirements to 
reflect changes in technology, industry 
practice, and applicable statutory 
requirements. The final rule also 
responds to comments received during 
the public comment period on the 

proposed rule.7 In aggregate, the 
provisions in the final rule help ensure 
that the production of Federal and 
Indian (except Osage Tribe) oil and gas 
is adequately accounted for. By 
replacing the patchwork of guidance 
developed by BLM state and field 
offices, the final rule also provides 
operators with a level of consistency as 
to the requirements applicable to their 
operations on Federal and Indian 
(except Osage Tribe) lands nationwide. 

The Department of the Interior 
(Department) plays the critical role of 
ensuring that the country’s oil and gas 
assets are carefully developed and that 
the American people, Indian tribes and 
individual allottees receive fair 
compensation when these assets are 
leased and developed. A key part of this 
role consists of providing reasonable 
assurance that Federal and Indian oil 
and gas are accurately measured and 
that measurement efforts undertaken by 
the private companies developing these 
resources are held to high standards. 

II. Overview of the Final Rule, Section- 
by-Section Analysis, and Response to 
Comments 

A. General Overview of the Final Rule 

As discussed in the background 
section of this preamble, the BLM’s 
rules concerning site security and 
production accountability found in 
Order 3 have not kept pace with 
industry standards and practices, 
statutory requirements, or applicable 
measurement technology and practices. 
This final rule enhances the BLM’s 
overall production accountability efforts 
by addressing these concerns and will 
ensure that the oil and gas produced 
from Federal and Indian (except Osage 
Tribe) leases is adequately accounted 
for, ultimately ensuring that all royalties 
due are paid. The following table 
provides an overview of the changes 
between the proposed rule and this final 
rule. A similar chart explaining the 
differences between the proposed rule 
and Order 3 appears in the proposed 
rule at 80 FR 40771. 
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Proposed rule Final rule Substantive changes 

43 CFR 3161.1(e) Jurisdiction ...... 43 CFR 3161.1(b) Jurisdiction .... The final rule removes a provision from the proposed rule that could 
have unintentionally extended the regulations in part 3160 to State 
or private tracts committed to a federally approved unit or CA. 

In its place, the BLM clarifies that the regulations under part 3170, in-
cluding subparts 3173, 3174, and 3175, relating to site security, 
measurement, reporting of production and operations, and assess-
ments or penalties for non-compliance with such requirements, 
apply to all wells and facilities on State or privately owned lands 
committed to a unit or CA, which includes Federal or Indian lease 
interests, notwithstanding any contrary provision of the unit or com-
munization agreement. 

43 CFR 3162.4–1(d) Well records 
and reports.

43 CFR 3162.4–1(d) Well 
records and reports.

Consistent with the proposed rule, paragraph (d) has been revised to 
incorporate the new records-retention period for Federal leases es-
tablished by the 1996 amendments to Federal Oil and Gas Royalty 
Management Act (FOGRMA), 30 U.S.C. 1701 et seq. In the final 
rule, that provision has been restructured consistent with the 
changes in paragraphs (c) through (e) of § 3170.7. 

None ................................................ 43 CFR 3163.2 Generally ........... The changes being made as part of this rule are a combination of 
the changes proposed as part of this rulemaking effort and the pro-
posed rule to update and replace Order 5 (80 FR 61645). These 
changes also reflect the modifications made by the BLM’s interim 
final rule—Onshore Oil and Gas Operations—Civil Penalties Infla-
tion Adjustments (81 FR 41860) (the ‘‘Civil Penalty Rule’’)—that 
updates the various daily penalty maximums in this section. 

Paragraph (a)(2) of the proposed rule is carried forward into the final. 
The final rule deletes existing paragraphs (g) and (j) in their en-
tirety and redesignates existing paragraph (i) as paragraph (g). 

43 CFR 3163.2(a)(l) Civil penalties 43 CFR 3163.2(a)(1) Civil pen-
alties.

The final rule revises paragraph (a)(1) of the proposed rule to clarify 
that this section applies to ‘‘any person,’’ as opposed to limiting it 
to ‘‘operating rights owner or operator.’’ This change was proposed 
as part of the Order 5 rulemaking and conforms the regulation to 
the applicable statutory authority. 

43 CFR 3163.2(b)(l) Civil penalties 43 CFR 3163.2(b)(l) Civil pen-
alties.

The final rule changes the references in the proposed rule to ‘‘oper-
ating rights owner, operator, purchaser, or transporter’’ to just ‘‘the 
person’’ consistent with the change to paragraph (a)(1) to ref-
erence ‘‘any person.’’ Paragraph (b)(1) of the final also reflects the 
increase in maximum daily penalty from $500 to $1,031 made by 
the BLM’s Civil Penalty Rule. 

43 CFR 3163.2(b)(2) Civil pen-
alties.

43 CFR 3163.2(b)(2) Civil pen-
alties.

The final rule changes the references in the proposed rule to ‘‘oper-
ating rights owner, operator, purchaser, or transporter’’ to just ‘‘the 
person’’ consistent with the change to paragraph (a)(1) to ref-
erence ‘‘any person.’’ Paragraph (b)(2) of the final rule also reflects 
the increase in the maximum daily penalty from $5,000 to $10,314 
made by the BLM’s Civil Penalty Rule. 

43 CFR 3163.2(d) Civil penalties. 
Proposed as part of the Order 5 
rulemaking.

43 CFR 3163.2(d) Civil penalties Consistent with the proposed rule to update and replace Order 5, the 
final rule removes the regulatory cap on civil-penalty assessments. 
It also reflects the increase in maximum daily penalty from $500 to 
$1,031 made by the BLM’s Civil Penalty Rule. Finally, it moves the 
substance of existing paragraph (k) to paragraph (d). As a result, 
paragraph (k) is removed. 

43 CFR 3163.2(e) Civil penalties. 
Proposed as part of the Order 5 
rulemaking.

43 CFR 3163.2(e) Civil penalties Consistent with the proposed rule to update and replace Order 5, the 
final rule removes the regulatory cap on civil penalty assessments 
and reflects the increase in maximum daily penalty from $10,000 
to $20,628 made by the BLM’s Civil Penalty Rule. 

43 CFR 3163.2(f) Civil penalties. 
Proposed as part of the Order 5 
rulemaking.

43 CFR 3163.2(f) Civil penalties Consistent with the proposed rule to update and replace Order 5, the 
final rule removes the regulatory cap on civil penalty assessments 
and reflects the increase in the maximum daily penalty from 
$25,000 to $51,570 made by the BLM’s Civil Penalty Rule. 

43 CFR 3165.3(a) Notice, State 
Director review and hearing on 
the record.

43 CFR 3165.3(a) Notice, State 
Director review and hearing on 
the record.

The final rule clarifies in paragraph (a) that any person is subject to 
written notice or order by the authorized officer (AO) whenever 
they fail to comply with any provisions of the lease, the regulations 
in this part, applicable orders or notices, or any other appropriate 
order of the AO. The proposed rule made this provision applicable 
only to an operating rights owner or operator, as appropriate. 

43 CFR 3170.3 Definitions and 
acronyms.

43 CFR 3170.3 Definitions and 
acronyms.

New definitions have been added for the terms ‘‘averaging period,’’ 
‘‘bias,’’ and ‘‘tampering’’ in response to comments received and 
additional internal reviews. 

In the final rule, the acronym Btu (British thermal unit) is moved from 
§ 3173.1 to this section, and new acronyms—S&W (sediment and 
water) and LACT (lease automatic custody transfer), are included 
because they are used across multiple subparts in part 3170. 
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Proposed rule Final rule Substantive changes 

43 CFR 3170.6(a)(2) Variances .... 43 CFR 3170.6(a)(2) Variances Final paragraph (a)(2) adds a sentence that encourages operators to 
simultaneously submit variance requests and plans or applications 
if those plans or applications are contingent upon the BLM approv-
ing the variance requests. 

43 CFR 3170.6(a)(3) Variances .... 43 CFR 3170.6(a)(3) Variances Final paragraph (a)(3) clarifies the process operators must use to 
submit their variance requests to the BLM—via WIS, or, if the op-
erator is a small business without access to the Internet, to the 
BLM office having jurisdiction over the lease, unit, or CA. 

43 CFR 3170.7(c) Required rec-
ordkeeping, records retention, 
and records submission.

43 CFR 3170.7(c)(1) & (c)(2) Re-
quired recordkeeping, records 
retention, and records submis-
sion.

Paragraph (c) did not change substantively, but is split into two para-
graphs. Paragraph (c)(1) states that records must be maintained 
for at least 7 years, and paragraph (c)(2) codifies the applicable 
statutory requirements for further retention beyond 7 years. 

43 CFR 3170.7(d) Required rec-
ordkeeping, records retention, 
and records submission.

43 CFR 3170.7(d)(1) & (d)(2) 
Required recordkeeping, 
records retention, and records 
submission.

Paragraph (d) did not change substantively, but is split into two para-
graphs. Paragraph (d)(1) states that records must be maintained 
for at least 6 years, and subparagraph (d)(2) codifies the applica-
ble statutory requirements for further retention beyond 6 years. 

43 CFR 3170.7(e) Required rec-
ordkeeping, records retention, 
and records submission.

43 CFR 3170.7(e)(1) & (e)(2) 
Required recordkeeping, 
records retention, and records 
submission.

The final rule moves paragraph (e)(2) of the proposed rule to (e)(1) 
and removes the phrase ‘‘or until the Secretary or his designee re-
leases the record holder from the obligation to maintain the 
records, whichever is later.’’ 

The phrase in paragraph (e)(1) of the proposed rule—‘‘but a judicial 
proceeding or demand is not commenced within 7 years after the 
records are generated, the record holder must retain all records re-
garding production from the unit or CA until the Secretary or his 
designee releases the record holder from the obligation to maintain 
the records’’—is moved to its own paragraph (e)(2). 

43 CFR 3170.7(g) Required rec-
ordkeeping, records retention, 
and records submission.

43 CFR 3170.7(g) Required rec-
ordkeeping, records retention, 
and records submission.

The final rule is revised to require record holders to include the FMP 
number or the lease, unit PA, or CA number, along with a unique 
equipment identifier (e.g., a unique tank identification number and 
meter station number), on all their records. 

3170.8 Appeal procedures ............ 3170.8(a) & (b) Appeal proce-
dures.

The language from the proposed rule is moved to a new paragraph 
(a) and a new paragraph (b) is added that creates a separate ap-
peal process for decisions made by the BLM, based on a rec-
ommendation from the Production Measurement Team (PMT). 
Under paragraph (b), a party may file a request for discretionary 
review by the Assistant Secretary for Land and Minerals Manage-
ment (ASLM). Paragraph (b) also provides that the ASLM may del-
egate this review function. 

3173.1 Definitions and acronyms .. 3173.1 Definitions and acronyms The final rule adds new definitions for the terms ‘‘commingling and 
allocation approval (CAA),’’ ‘‘free water,’’ ‘‘permanent measurement 
facility,’’ ‘‘payout period,’’ and ‘‘royalty net present value’’ in re-
sponse to comments on the proposed rule. 

The term ‘‘low volume property’’ is replaced with the term ‘‘economi-
cally marginal property,’’ and the definition has also been modified. 

Lastly, the definition of the term ‘‘land description’’ is modified to be 
consistent with the well and facility identification requirements con-
tained in § 3162.6 of the final rule. 

CAA (commingling and allocation approval) is removed from the ac-
ronym list because the acronym is introduced in the definition sec-
tion; BIA (Bureau of Indian Affairs) is added to the list of acronyms. 

43 CFR 3173.3(a) Oil measure-
ment system components—seals.

43 CFR 3173.3(a) Oil measure-
ment system components— 
seals.

The requirement in paragraph (a)(5) that flow computers be effec-
tively sealed is removed and instead a new requirement is added 
in paragraph (a)(6) that a LACT or CMS must be effectively 
sealed. 

Paragraph (a)(7) in the final rule clarifies that sealing the back pres-
sure valve refers to the ‘‘pressure adjustment’’ on the valve, not 
the valve itself. 

43 CFR 3173.6 Water-Draining 
operations.

43 CFR 3173.6 Water-Draining 
operations.

The final rule removes the requirements that, when draining water 
from a production storage tank, operators, purchasers, or trans-
porters document the FMP number associated with the tank, the 
time for when the opening and closing gauges took place, and the 
name of the person and company draining the tank. 

The final rule also clarifies that the gauging operation may be per-
formed manually or automatically, to accommodate the use of 
automatic tank gauging systems. If gauging is performed manually, 
the final rule no longer specifies that the color cut method be used 
for measurement. It leaves the method for capturing the measure-
ment up to the operator and simply requires the accuracy of the 
measurement to be to the nearest 1⁄2 inch. 
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Proposed rule Final rule Substantive changes 

The final rule also clarifies that during the opening gauge operations, 
the total observed volume (TOV) and free-water measurements 
must be documented, while during closing gauge operations only 
the TOV must be measured, since the water will have already 
been drained. 

43 CFR 3173.7(a) Hot oiling, 
clean-up, and completion oper-
ations.

43 CFR 3173.7(a) Hot oiling, 
clean-up, and completion oper-
ations.

The final rule removes the requirements that operators document the 
FMP number associated with the tank or group of tanks involved in 
a hot oiling, clean-up, or completion operation, the time at which 
the opening and closing gauges took place, and the name of the 
person and company removing production from the tank. 

The final rule also clarifies that the gauging operation may be per-
formed manually or automatically; the accuracy of the measure-
ment taken in either case must be to the nearest 1⁄2 inch. 

43 CFR 3173.7(d) Hot oiling, 
clean-up, and completion oper-
ations.

43 CFR 3173.7(d) Hot oiling, 
clean-up, and completion oper-
ations.

Paragraph (d) of the final rule clarifies that when reporting production 
used during hot oiling, line flushing, or completion operations, the 
operator’s report must include ‘‘the period covering the production 
in question.’’ 

None ................................................ 43 CFR 3173.8(b)(8) Report of 
theft or mishandling of produc-
tion.

In the final rule, a new reporting item is added to the list of informa-
tion that an operator must include in their incident report: ‘‘Whether 
the incident was reported to local law enforcement agencies and 
company security.’’ This change was made in response to com-
ments. 

43 CFR 3173.9(a) Required rec-
ordkeeping for inventory and seal 
records.

43 CFR 3173.9(a) Required rec-
ordkeeping for inventory and 
seal records.

The final rule provides greater flexibility in how an operator deter-
mines the monthly volumes of production in their tanks. Unlike the 
proposed rule, where the operator was required to measure the 
TOV at the end of each calendar month, the final rule allows the 
operator to either perform the inventory within +/¥ 3 days of the 
last day of the calendar month or estimate the end of month inven-
tory based on daily production that takes place between two meas-
ured inventories that are not more than 31 days, nor less than 20, 
days apart. An equation has also been provided if the operator 
elects to estimate the end-of-month inventory instead of performing 
the inventory at the end of the calendar month. 

43 CFR 3173.10(b) Form 3160–5, 
Sundry Notices and Reports on 
Wells.

43 CFR 3173.10(b) Form 3160– 
5, Sundry Notices and Reports 
on Wells.

Paragraph (b) now clarifies the process operators must use to submit 
their Sundry Notices to the BLM Office having jurisdiction over the 
lease, unit, or CA—namely via the applicable BLM electronic filing 
system, unless the operator is a small business without access to 
the Internet. 

43 CFR 3173.11(c)(10)(i) Site fa-
cility diagram.

43 CFR 3173.11(c)(9)(i) Site fa-
cility diagram.

In paragraph (c)(9)(i), the final rule removes the requirement to iden-
tify the equipment manufacturer’s name, rated use, and equipment 
serial number for each engine, motor, or major component pow-
ered by production from the lease, unit PA, or CA. 

43 CFR 3173.11(c)(11) Site facility 
diagram.

None .............................................. Proposed paragraph (c)(11) is eliminated. The final rule does not re-
quire the diagram to include a signature block to certify accuracy 
and completeness of the information contained within this site facil-
ity diagram. 

43 CFR 3173.11(c)(1) Site facility 
diagram.

43 CFR 3173.11(d)(1) Site facil-
ity diagram.

Paragraph (c)(1) is eliminated in its entirety and is replaced with 
paragraph (d)(1), which now requires operators to submit site facil-
ity diagrams for new facilities within 30 days after the BLM assigns 
an FMP to a facility. This is a change from the proposed rule, 
which required operators to submit diagrams for new facilities with-
in 30 days after completing construction of the new facilities. 

43 CFR 3173.11(d) Site facility 
diagram.

43 CFR 3173.11(d)(2) Site facil-
ity diagram.

Paragraph (d)(2), which applies to facilities that require FMP num-
bers and are in service before the effective date of this final rule, is 
changed. Under the final rule, if such a facility already has a dia-
gram on file with the BLM that meets the minimum site-facility-dia-
gram requirements of Order 3, the operator is not initially required 
to submit a new diagram meeting the requirements of this section. 
However, the operator must submit a new site facility diagram for 
the facility that complies with this section within 30 days after the 
facility is modified, a non-Federal facility located on a Federal 
lease or federally approved unit or communitized area is con-
structed or modified, or there is a change in operator. 

43 CFR 3173.11(e) Site facility 
diagram.

43 CFR 3173.11(e)(1) Site facil-
ity diagram.

Paragraph (e)(1) of the final rule applies to new facilities in service 
after the effective date of the final rule that do not require an FMP 
number (e.g., a water disposal facility). This paragraph is revised 
to require the operator of such a facility to submit a new site facility 
diagram within 30 days after that facility becomes operational. 
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None ................................................ 43 CFR 3173.11(e)(2) Site facil-
ity diagram.

A new paragraph (e)(2) is added, which applies to facilities that do 
not require an FMP number and are in service before the effective 
date of the final rule, is added to the final rule. If such a facility al-
ready has a diagram on file with the BLM that meets the minimum 
requirements of Order 3, the operator is not initially required to 
submit a diagram meeting the requirements of this section. How-
ever, the operator must submit a new site facility diagram for the 
facility that complies with this section within 30 days after the facil-
ity is modified, a non-Federal facility located on a Federal lease or 
federally approved unit or communitized area is constructed or 
modified, or there is a change in operator. 

None ................................................ 43 CFR 3173.11(f) Site facility 
diagram.

The BLM added a new paragraph (f), which requires operators to 
submit updated site facility diagrams on an ongoing basis within 30 
days after that facility is modified, a non-Federal facility located on 
a Federal lease or federally approved unit or communitized area is 
constructed or modified, or there is a change in operator. 

43 CFR 3173.12(d) Applying for a 
facility measurement point.

43 CFR 3173.12(d) Applying for 
a facility measurement point.

Paragraph (d) of this section applies to measurement facilities that 
come into service after the effective date of the final rule. This 
paragraph is changed to clarify that only ‘‘permanent’’ measure-
ment facilities require an FMP number, and not temporary meas-
urement equipment used during well-testing operations. New lan-
guage has also been added that requires the operator to ‘‘apply’’ 
for FMP approval (as opposed to ‘‘obtaining’’ FMP approval, as in 
the proposed rule) before removing any production from that facil-
ity. Finally, this paragraph clarifies that an operator must use the 
lease, unit PA, or CA number for reporting production to ONRR, 
until the BLM assigns an FMP number. After the BLM assigns the 
FMP number, the operator must use the FMP number for all re-
porting to ONRR. 

43 CFR 3173.12(e) Applying for a 
facility measurement point.

43 CFR 3173.12(e) Applying for 
a facility measurement point.

The final rule clarifies that the requirement to apply for an FMP for 
facilities in service before the effective date of the final rule applies 
only to permanent measurement facilities. The final rule also clari-
fies that the production levels that serve as the triggers for when 
an operator must apply for an FMP for an existing facility are 
based on the production level of any one of the leases, unit PAs, 
or CAs, whether or not they are part of a CAA. 

43 CFR 3173.12(e)(1) to (e)(3) 
Applying for a facility measure-
ment point.

43 CFR 3173.12(e)(1) to (e)(3) 
Applying for a facility measure-
ment point.

The deadlines for applying for FMP numbers have been changed 
from 9 months, 18 months, and 27 months in the proposed rule to 
1 year, 2 years, and 3 years in the final rule for existing producing 
leases, unit PAs, and CAs. The deadlines are based on the pro-
duction levels of any one of the leases, unit PAs, or CAs, which 
have also been modified from the proposed rule. Under the final 
rule, those facilities that produce: 

1. 10,000 Mcf or more for gas or 100 bbl of oil or more—must file 
within 1 year of the effective date; 

2. 1,500 Mcf or more but less than 10,000 Mcf of gas per month or 
10 bbl or more, but less than 100 bbl of oil per month—must file 
within 2 years; and 

3. Less than 1,500 Mcf of gas per month or less than 10 bbl of oil 
per month—must file within 3 years. 

None ................................................ 43 CFR 3173.12(e)(4) Applying 
for a facility measurement point.

A new paragraph (e)(4) is added to the final rule requiring the oper-
ator of a stand-alone lease, unit PA, or CA that has not produced 
for a year or more before the effective date of the final rule to 
apply for an FMP prior to the resumption of production. 

43 CFR 3173.12(e)(5) Applying for 
a facility measurement point.

43 CFR 3173.12(e)(6) Applying for 
a facility measurement point.

Paragraph (e)(6) was paragraph (e)(5) in the proposed rule, but is re-
numbered because of the addition of a new paragraph (e)(4). The 
final rule also clarifies that if the operator applies for an FMP within 
the timeframes outlined in paragraphs (e)(1) to (e)(3), then the op-
erator may continue using the lease, unit PA, or CA number for re-
porting production to ONRR, until the effective date of the BLM-as-
signed FMP number. 

43 CFR 3173.12(f)(3) Applying for 
a facility measurement point.

43 CFR 3173.12(f)(3) Applying 
for a facility measurement point.

The final rule is revised and no longer requires operators to identify 
the names and the manufacturer, model, and serial number of 
each measurement component. 

Paragraph (f)(3)(i) now requires operators to submit the following in-
formation on gas measurement equipment: 

• The operator/purchaser/transporter unique station number; 
• For primary elements, the meter tube size or serial number; and 
• The type of secondary device, whether it is mechanical or elec-

tronic. 
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Paragraph (f)(3)(ii) now requires operators who measure oil tanks by 
tank gauge to identify the equipment by either the tank number or 
tank serial number (The proposed rule required operators to pro-
vide both pieces of information.). The final rule adds a new re-
quirement that operators specify the tank size(s), in barrels or gal-
lons. 

Paragraphs (f)(3)(iii) and (f)(3)(iv) of the proposed rule have been 
combined into a new paragraph (f)(3)(iii). This paragraph now re-
quires operators who measure oil using LACT systems or CMSs to 
identify the associated oil tank number(s) or tank serial number(s), 
the size of the tank(s) in barrels or gallons, and whether the equip-
ment used is a LACT system or CMS. 

43 CFR 3173.12(f)(4) Applying for 
a facility measurement point.

None .............................................. The final rule removes the requirement in paragraph (f)(4) to identify 
the gas sampling method for gas measurements. Paragraph (f)(5) 
in the proposed rule is now renumbered to paragraph (f)(4) in the 
final rule and is unchanged. 

None ................................................ 43 CFR 3173.12(f)(5) Applying 
for a facility measurement point.

New paragraph (f)(5) adds to the list of information that operators 
must include in their FMP request. 

43 CFR 3173.12(g) Applying for a 
facility measurement point.

43 CFR 3173.12(g) Applying for 
a facility measurement point.

Language is added to clarify that FMP requests—if they are sub-
mitted concurrently with requests for off-lease measurement or 
commingling and allocation approvals—must be submitted sepa-
rately from the other requests. 

43 CFR 3173.12(h) Applying for a 
facility measurement point.

None .............................................. Paragraph (h) is eliminated from the final rule because it was deter-
mined to be redundant. 

43 CFR 3173.13(a) and (b) Re-
quirements for approved facility 
measurement points.

None .............................................. The final rule removes the requirement for operators to stamp or 
stencil the FMP number on a fixed plate onto various pieces of oil 
and gas measurement equipment and to maintain the number in a 
legible condition. 

43 CFR 3173.13(c) Requirements 
for approved facility measurement 
points.

43 CFR 3173.13(a) Require-
ments for approved facility 
measurement points.

The final rule removes the requirement for operators to begin using 
the FMP number for recordkeeping on the first day of the month 
after the FMP number is assigned. 

A new provision is incorporated into paragraph (a) in the final rule 
that requires operators of existing facilities to begin using their 
FMP numbers for reporting production to the Office of Natural Re-
sources Revenue (ONRR) on their Oil and Gas Operations Report 
(OGOR) for the fourth production month after the BLM assigns the 
FMP numbers. Operators of new facilities in service after this rule’s 
effective date must start using their FMP numbers for production 
reporting on their OGORs for the first production month after the 
BLM assigns the FMP numbers. 

43 CFR 3173.13(d)(1) and (d)(2) 
Requirements for approved facil-
ity measurement points.

43 CFR 3173.13(b)(1) Require-
ments for approved facility 
measurement points.

Paragraph (b)(1) in the final rule requires operators to notify the BLM 
via a Sundry Notice within 30 days after changing or modifying an 
FMP (the proposed rule gave operators 20 business days). This 
paragraph also describes the types of changes that require the op-
erator to submit a Sundry Notice, e.g., changes in the metering 
equipment or the wells served by the FMP. Paragraph (b)(1) also 
clarifies that temporary modifications, such as those made for 
maintenance purposes, do not require the filing of a Sundry Notice. 
The final rule removes the requirement in proposed paragraph 
(d)(2) that operators provide information about the old and new 
meter manufacturer, serial number(s), and the owner’s name. 

None ................................................ 43 CFR 3173.13(b)(2) Require-
ments for approved facility 
measurement points.

The final rule adds a new requirement that the operator’s description 
of any modifications being made include details, such as the pri-
mary element, secondary element, LACT/CMS meter, tank num-
ber(s), and wells or facilities using the FMP. 

43 CFR 3173.13(d)(3) Require-
ments for approved facility meas-
urement points.

43 CFR 3173.13(b)(3) Require-
ments for approved facility 
measurement points.

Final paragraph (b)(3) removes the requirement that operators speci-
fy why a change was made to a piece of equipment. 

43 CFR 3173.14(a) Conditions for 
commingling and allocation ap-
proval (surface and downhole).

43 CFR 3173.14(a) Conditions 
for commingling and allocation 
approval (surface and 
downhole).

Final paragraph (a) is modified so that it explicitly states that the cri-
teria the BLM uses to approve a commingling application under 
this paragraph is when the proposed allocation method used for 
commingled measurement does not have the potential to affect the 
BLM’s determination of the total volume or quality of the production 
on which royalty is owed for all of the Federal or Indian leases, 
unit PAs, or CAs which are proposed for commingling. 

3173.14(a)(1)(i) Conditions for 
commingling and allocation ap-
proval (surface and downhole).

3173.14(a)(1)(i) Conditions for 
commingling and allocation ap-
proval (surface and downhole).

Paragraph (a)(1)(i) clarifies that commingling is permissible when it 
involves properties that contain 100 percent Federal mineral inter-
ests, the same fixed royalty rate, and the same revenue distribu-
tion. 

3173.14(a)(1)(ii) Conditions for 
commingling and allocation ap-
proval (surface and downhole).

3173.14(a)(1)(ii) Conditions for 
commingling and allocation ap-
proval (surface and downhole).

Paragraph (a)(1)(ii) clarifies that commingling is permissible when it 
involves properties that are wholly owned by the same tribe and 
have the same fixed royalty rate. 
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None ................................................ 3173.14(a)(1)(iii) Conditions for 
commingling and allocation ap-
proval (surface and downhole).

A new paragraph (a)(1)(iii) is added which clarifies that commingling 
of Federal unit PAs or CAs is permissible even if Federal owner-
ship is not 100 percent, so long as the properties have the same 
proportion of Federal ownership, royalty rate and revenue distribu-
tion. 

None ................................................ 3173.14(a)(1)(iv) Conditions for 
commingling and allocation ap-
proval (surface and downhole).

A new paragraph (a)(1)(iv) is added which clarifies that commingling 
of tribal unit PAs or CAs is permissible even if tribal ownership is 
not 100 percent, so long as the properties have the same propor-
tion of tribal interest and fixed royalty rate. 

3173.14(a)(2) Conditions for com-
mingling and allocation approval 
(surface and downhole).

3173.14(a)(2) Conditions for 
commingling and allocation ap-
proval (surface and downhole).

This paragraph recognizes there are cases where multiple operators 
are party to a CAA and clarifies that there must be a signed agree-
ment amongst the operators about the allocation methodology for 
the commingling proposal. 

None ................................................ 3173.14(b) Conditions for com-
mingling and allocation approval 
(surface and downhole).

To complement paragraphs (a)(1)(iii) and (a)(1)(iv) to this section, 
paragraph (b) clarifies that the BLM may consider commingling 
that involves production from properties with different royalty rates 
or revenue distributions, or multiple mineral ownerships. 

3173.14(b)(1) Conditions for com-
mingling and allocation approval 
(surface and downhole).

3173.14(b)(1) Conditions for 
commingling and allocation ap-
proval (surface and downhole).

This paragraph is revised to reflect the BLM’s switch from the term 
‘‘low-volume property’’ to ‘‘economically marginal property.’’ It also 
clarifies that if the BLM determines that a Federal or Indian lease, 
unit PA, or CA included in a CAA ceases to be an economically 
marginal property, then (b)(1) is no longer met. 

3173.14(b)(2) Conditions for com-
mingling and allocation approval 
(surface and downhole).

3173.14(b)(2) Conditions for 
commingling and allocation ap-
proval (surface and downhole).

In the proposed rule, paragraph (b)(2) allowed operators to be ex-
empted from the BLM’s commingling standards if there are over-
riding considerations that indicated approval of the CAA was ap-
propriate in spite of royalty impacts. In the final rule, this provision 
is replaced with a new exemption if the average monthly produc-
tion rate over the previous 12 months for each Federal or Indian 
lease, unit PA, and CA included in the CAA is less than 1,000 Mcf 
of gas per month or 100 bbl of oil per month. 

Paragraph (b)(2) from the proposed rule is now renumbered as para-
graph (b)(5). 

3173.14(b)(3) Conditions for com-
mingling and allocation approval 
(surface and downhole).

3173.14(b)(3) Conditions for 
commingling and allocation ap-
proval (surface and downhole).

New paragraph (b)(3) of the final rule adds a new exemption that al-
lows the BLM to consider approval of a commingling proposal that 
includes Indian leases, unit PAs, or CAs that has been authorized 
under tribal law or otherwise approved by a tribe. 

In the proposed rule, paragraph (b)(3) required the BLM to ensure 
that approval of a CAA in cases where the CAA would be exempt-
ed from the standards in this rule was in the public interest. This 
paragraph is eliminated and incorporated into the new paragraph 
(b)(5). 

None ................................................ 3173.14(b)(4) Conditions for 
commingling and allocation ap-
proval (surface and downhole).

A new exemption is included as part of the final rule that allows the 
BLM to consider a commingling proposal if it covers the downhole 
commingling of production from multiple formations where the BLM 
has determined that the proposed commingling is an acceptable 
practice for the purpose of achieving maximum ultimate economic 
recovery and resource conservation. 

43 CFR 3173.15(a)(1) and (a)(2) 
Applying for a commingling and 
allocation approval.

43 CFR 3173.15(a) Applying for 
a commingling and allocation 
approval.

Paragraph (a) of the final rule eliminates the numbering for para-
graph (a)(1) in the proposed rule, and clarifies that if off-lease 
measurement is a feature of the commingling proposal, then a 
separate Sundry Notice requesting approval for off-lease measure-
ment is not necessary as long as the off-lease measurement re-
quest is included as part of the commingling application and the in-
formation required in § 3173.23(b) through (e) and, where applica-
ble, § 3173.23(f) through (i) is included in the commingling applica-
tion. 

3173.15(a)(2) Applying for a com-
mingling and allocation approval.

43 CFR 3173.15(b) ....................... Paragraph (a)(2) from the proposed rule is renumbered to a new 
paragraph (b) and clarifies that submission of a completed Sundry 
Notice for approval of off-lease measurement is required if any of 
the proposed FMPs are outside the boundaries of any lease, unit 
PA, or CA whose production would be commingled. This para-
graph clarifies that this requirement does not apply if the cir-
cumstances under paragraph (a) of this section are applicable. 

43 CFR 3173.15(b) Applying for a 
commingling and allocation ap-
proval.

43 CFR 3173.15(c) Applying for 
a commingling and allocation 
approval.

In addition to requiring operators to provide their proposed allocation 
agreement, final paragraph (c) is revised to require operators to 
provide an allocation methodology, along with an example of how 
the methodology is to be applied. 

None ................................................ 43 CFR 3173.15(d) ....................... Requires the operator to include a list of all Federal or Indian lease, 
unit PA, or CA numbers in the proposed CAA, specifying the type 
of production (i.e., oil, gas, or both) for which commingling is re-
quested. 
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43 CFR 3173.15(d) Applying for a 
commingling and allocation ap-
proval.

43 CFR 3173.15(e) Applying for 
a commingling and allocation 
approval.

Final paragraph (e) continues to require operators to provide maps 
with their commingling and allocation requests, but the information 
requirements for the maps are changed. Please note that in the 
final rule, paragraphs (d)(2) and (d)(3) have been consolidated and 
renumbered as paragraphs (e)(1) and (e)(2) in the final rule. The 
final rule also reduces the amount of information that must be sub-
mitted with a commingling application relative to the proposed 
rule.8 

43 CFR 3173.15(e) Applying for a 
commingling and allocation ap-
proval.

None .............................................. Proposed paragraph (e), which required submission a site facility dia-
gram showing any changes to existing diagrams if changes were 
being proposed to an existing facility, is eliminated from the final 
rule. 

43 CFR 3173.15(f) Applying for a 
commingling and allocation ap-
proval.

None .............................................. Proposed paragraph (f), which required submission of a schematic or 
engineering drawing for all new proposed facilities, is eliminated 
from the final rule. 

43 CFR 3173.15(g) Applying for a 
commingling and allocation ap-
proval.

43 CFR 3173.15(f) Applying for a 
commingling and allocation ap-
proval.

Paragraph (f) of the final rule (paragraph (g) of the proposed rule) is 
revised to clarify that operators must submit a surface use plan of 
operations if new surface disturbance is proposed for the FMP and 
its associated facilities, if those facilities are located on BLM-man-
aged land within the boundaries of the lease, units, or 
communitized areas whose production will be commingled. 

43 CFR 3173.15(h) Applying for a 
commingling and allocation ap-
proval.

43 CFR 3173.15(g) Applying for 
a commingling and allocation 
approval.

Final paragraph (g) clarifies that the operator must submit a right-of- 
way grant application (Standard Form 299) if the proposed FMP is 
on a pipeline or is a meter or storage tank that entails new surface 
disturbance located on BLM-managed land outside any of the 
leases, units, or communitized areas whose production would be 
commingled. 

43 CFR 3173.15(i) Applying for a 
commingling and allocation ap-
proval.

43 CFR 3173.15(h) Applying for 
a commingling and allocation 
approval.

Final paragraph (h) is essentially the same as proposed paragraph (i) 
but is renumbered. 

None ................................................ 43 CFR 3173.15(i) Applying for a 
commingling and allocation ap-
proval.

A new final paragraph (i) has been added to clarify that the operator 
must submit a right-of-way grant application to the appropriate BIA 
office if any of the proposed surface facilities are on Indian land 
outside the lease, unit, or communitized area from which the pro-
duction would be commingled. 

None ................................................ 43 CFR 3173.15(j) ......................... Requires the operator to include documentation demonstrating that 
each of the leases, unit PAs, or CAs proposed for inclusion in the 
CAA is producing or capable of production in paying quantities. 

43 CFR 3173.15(k) Applying for a 
commingling and allocation ap-
proval.

43 CFR 3173.15(k) Applying for 
a commingling and allocation 
approval.

Final paragraph (k) clarifies that gas analysis and oil gravity data is 
not needed if the CAA falls under § 3173.14(a). 

43 CFR 3173.16(a) Existing com-
mingling and allocation approvals.

43 CFR 3173.16(a) Existing 
commingling and allocation ap-
provals.

This section is extensively rewritten from the proposed rule based on 
comments received. Final paragraph (a) includes new provisions 
that grandfather the following types of existing commingling oper-
ations and their associated off-lease measurement approvals, 
where applicable, that are in effect prior to the effective date of the 
final rule: 

• Existing CAAs involving downhole commingling that includes Fed-
eral or Indian leases, unit PAs, or CAs; or 

• Existing CAAs for surface commingling whose average production 
rate over the previous 12 months for each Federal or Indian lease, 
unit PA, and CA included in the CAA is less than 1,000 Mcf of gas 
per month or 100 bbl of oil per month. 

43 CFR 3173.16(b) Existing com-
mingling and allocation approvals.

43 CFR 3173.16(b) Existing 
commingling and allocation ap-
provals.

A new provision has been added to paragraph (b), which clarifies 
that if the grandfathering conditions in paragraph (a) of this section 
are not met, then the existing CAA must meet the minimum stand-
ards and requirements for a CAA under § 3173.14 of the final rule. 

This section also clarifies that the AO will notify the operator in writ-
ing of any inconsistencies or deficiencies with an existing CAA. 
When the AO is satisfied that the operator has corrected any in-
consistencies or deficiencies, the AO will terminate the existing 
CAA and grant a new CAA based on the operator’s corrections. 

43 CFR 3173.16(c) Existing com-
mingling and allocation approvals.

43 CFR 3173.16(b)(2) Existing 
commingling and allocation ap-
provals.

Paragraph (b)(2) of the final rule clarifies that the AO may terminate 
an existing CAA and grant a new CAA with new or amended 
COAs to make the approval consistent with the requirements for 
CAAs under § 3173.14 of the final rule. Under the proposed rule 
the AO could simply impose new or amended COAs to an existing 
commingling approval. 

43 CFR 3173.16(e) Existing com-
mingling and allocation approvals.

43 CFR 3173.16(c) Existing 
commingling and allocation ap-
provals.

Proposed paragraph (e) is now paragraph (c) and clarifies that any 
new allocation percentages resulting from the new CAA will only 
apply from the effective date of the CAA forward. 
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43 CFR 3173.18(a) Modification of 
a commingling and allocation ap-
proval.

43 CFR 3173.18(a) Modification 
of a commingling and allocation 
approval.

Paragraph (a) is changed to require operators to modify a CAA 
under certain circumstances. The final rule no longer includes ‘‘a 
change in operator’’ in the list of circumstances that warrant a CAA 
modification. 

43 CFR 3173.18(b) Modification of 
a commingling and allocation ap-
proval.

43 CFR 3173.18(b) Modification 
of a commingling and allocation 
approval.

Final paragraph (b)(2) includes a new requirement to describe not 
only a new allocation methodology for oil and gas production, if ap-
propriate, but also an allocation methodology for produced water 
and an example of how the methodology is applied. 

None ................................................ 43 CFR 3173.18(c) Modification 
of a commingling and allocation 
approval.

A new paragraph (c) is added that states that a change in operator 
does not trigger the need to modify a CAA. 

43 CFR 3173.20(a) Terminating a 
commingling and allocation ap-
proval.

43 CFR 3173.20(c) Terminating 
a commingling and allocation 
approval.

The final rule redesignates and modifies proposed paragraph (a), 
which allows any operator who is a party to a CAA to unilaterally 
terminate the CAA. 

New paragraph (c) in the final rule clarifies that it allows an operator 
to terminate the CAA through the submission of a Sundry Notice to 
the BLM. It also clarifies that the termination by one operator does 
not terminate the CAA for all other operators, so long as the re-
quirements of this part with respect to CAAs are still met as to the 
remaining operators and they submit a Sundry Notice requesting a 
new CAA as required by § 3173.20(e). 

43 CFR 3173.20(d) Terminating a 
commingling and allocation ap-
proval.

43 CFR 3173.20(d) Terminating 
a commingling and allocation 
approval.

Paragraph (d) of the final rule clarifies that the BLM will notify all par-
ties to a CAA the effective date of the termination and the incon-
sistencies or deficiencies with their CAA that serve as the rea-
son(s) for termination. 

The final rule also gives operators the opportunity to correct the in-
consistencies or deficiencies, or provide additional information, 
within 20 business days after receipt of the BLM’s notice. Other-
wise, the CAA will be terminated. 

43 CFR 3173.20(e) Terminating a 
commingling and allocation ap-
proval.

43 CFR 3173.20(e) Terminating 
a commingling and allocation 
approval.

Paragraph (e) of the final rule clarifies that if a CAA is terminated, 
each lease, unit PA, or CA that was included in the CAA may re-
quire a new FMP number, or a new CAA may need to be applied 
for. In such cases, operators will have 30 days to apply for a new 
FMP number or CAA. Unlike the proposed rule—where operators 
would have been required to revert back to separate measurement 
for each lease, unit PA, or CA—the final rule allows the operator to 
use the existing FMP number for production reporting until a new 
FMP number is assigned or a new CAA is approved. 

43 CFR 3173.21(b) Combining 
production downhole in certain 
circumstances.

43 CFR 3173.21(b) Combining 
production downhole in certain 
circumstances.

Paragraph (b) makes clear that combining production downhole from 
different geologic formations on the same lease in a single well is 
not considered to be commingling for production accounting pur-
poses. This applies even in cases where the respective geologic 
formations have different ownership. The proposed rule made this 
distinction, which no longer applies in the final rule. 

The final rule also clarifies that such activities are not subject to the 
commingling standards and requirements contained in §§ 3173.14 
through 3173.20. 

43 CFR 3173.22(c) Requirements 
for off-lease measurement.

43 CFR 3173.22(c) Require-
ments for off-lease measure-
ment.

Changes to this paragraph clarify that topographic and environmental 
issues that make on-lease measurement physically impractical are 
factors to be considered when deciding if off-lease measurement is 
in the public interest. 

43 CFR 3173.23(a) Applying for 
off-lease Measurement.

43 CFR 3173.23(a) Applying for 
off-lease Measurement.

The second sentence of proposed paragraph (a) is removed because 
§ 3173.15(a) states that if off-lease measurement is a feature of 
the CAA proposal, then a separate Sundry Notice is not necessary 
as long as the information required under § 3173.23(b) through (e) 
and, where applicable, § 3173.23(f) through (i), is included as part 
of the request for approval of a CAA. 

43 CFR 3173.23(c)(2) Applying for 
off-lease Measurement.

43 CFR 3173.23(c)(2) Applying 
for off-lease Measurement.

The final rule in this paragraph no longer requires location identifica-
tion by land description, but does include a new requirement to 
identify existing or proposed (to the extent known) FMPs. 

43 CFR 3173.23(d) Applying for 
off-lease Measurement.

None .............................................. Paragraph (d) of the proposed rule requiring operators to submit a 
schematic or engineering drawing for all new proposed facilities is 
deleted. 

43 CFR 3173.23(e) Applying for 
off-lease Measurement.

None .............................................. Paragraph (e) of the proposed rule, which required operators to sub-
mit as part of their off-lease measurement application, site facility 
diagrams clearly showing any proposed change to current site fa-
cility diagrams for existing facilities is deleted. 
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Proposed rule Final rule Substantive changes 

43 CFR 3173.23(f) Applying for 
off-lease Measurement.

43 CFR 3173.23(e) Applying for 
off-lease Measurement.

In the event there is a change in the ownership of the non-Federal 
surface or of the measurement facilities, the final rule includes a 
new 30-day deadline for when an operator must submit written 
concurrence from the new owner that it will give the BLM unre-
stricted access to the off-lease measurement facility and the sur-
face on which it is located to inspect the FMP and any associated 
equipment. 

43 CFR 3173.23(g) Applying for 
off-lease Measurement.

43 CFR 3173.23(f) Applying for 
off-lease Measurement.

Final paragraph (f) clarifies that if the proposed off-lease FMP is on a 
pipeline or is a meter or storage tank, then a right-of-way grant ap-
plication using Standard Form 299 must be submitted. 

This paragraph also clarifies that this requirement applies only when 
new surface disturbance is proposed for the FMP and its associ-
ated facilities are located on BLM-managed land. 

43 CFR 3173.23(h) Applying for 
off-lease Measurement.

43 CFR 3173.23(g) Applying for 
off-lease Measurement.

Final paragraph (g) (re-lettered from paragraph (h)) clarifies that if 
any of the proposed surface facilities are on Indian land outside 
the lease, unit, or communitized area, then a right-of-way grant ap-
plication filed under 25 CFR part 169 must be filed with the appro-
priate BIA office. 

None ................................................ 43 CFR 3173.23(h) Applying for 
off-lease Measurement.

The final rule adds a new paragraph (h) that requires written ap-
proval from the appropriate surface-management agency if new 
surface disturbance is proposed for the FMP and its associated fa-
cilities are located on Federal land managed by an agency other 
than the BLM. 

3173.25(b) Existing approved off- 
lease measurement.

3173.25(b) Existing approved off- 
lease measurement.

Paragraph (b) of the final rule has been revised to provide an oppor-
tunity for operators to request additional time to correct any incon-
sistencies or deficiencies that the AO identifies. This paragraph 
also clarifies that the extension request must explain the factors 
preventing the operator from timely compliance. 

3173.25(c) Existing approved off- 
lease measurement.

3173.25(c) Existing approved off- 
lease measurement.

Paragraph (c) of the final rule clarifies that if new or amended condi-
tions of approval (COAs) are necessary to make an existing off- 
lease measurement approval consistent with the final rule’s stand-
ards, then the BLM could address that situation by terminating the 
existing approval and issuing a new off-lease measurement ap-
proval with new or amended COAs. 

None ................................................ 43 CFR 3173.25(e) Existing ap-
proved off-lease measurement.

A new paragraph (e) is added to the final rule, clarifying that if the 
existing off-lease measurement approval under this section is con-
sistent with the requirements under § 3173.22, then that existing 
off-lease measurement is grandfathered and will be part of its FMP 
approval. 

43 CFR 3173.25(e) Existing ap-
proved off-lease measurement.

43 CFR 3173.25(f) Existing ap-
proved off-lease measurement.

Proposed paragraph (e) is re-lettered to paragraph (f). 

43 CFR 3173.27(a) Termination of 
off-lease measurement approval.

43 CFR 3173.27(c) Termination 
of off-lease measurement ap-
proval.

Proposed paragraph (a) is deleted from the final rule and the provi-
sion in that paragraph allowing an operator to terminate off-lease 
measurement is moved to paragraph (c). 

43 CFR 3173.27(b) Termination of 
off-lease measurement approval.

43 CFR 3173.27(a) Termination 
of off-lease measurement ap-
proval.

Paragraphs re-lettered. No change. 

43 CFR 3173.27(c) Termination of 
off-lease measurement approval.

43 CFR 3173.27(b) Termination 
of off-lease measurement ap-
proval.

Final paragraph (b) is changed to say the BLM will notify the oper-
ator in writing of any inconsistencies or deficiencies with its off- 
lease measurement approval that serve as the reason(s) for termi-
nation. 

The final rule is also changed to give the operator 20 business days 
after receipt of the notification to correct the inconsistencies or de-
ficiencies that the BLM identifies, or provide additional information 
that the AO requests, or the off lease measurement approval ter-
minates. The operator may request an extension of the 20-busi-
ness-day timeframe. 

43 CFR 3173.27(d) Termination of 
off-lease measurement approval.

43 CFR 3173.27(d) Termination 
of off-lease measurement ap-
proval.

Final paragraph (d) explains that if an off lease measurement ap-
proval is terminated, each lease, unit PA, or CA that was in the ap-
proval may require a new FMP number(s) or a new off lease 
measurement approval. Operators will have 30 days to apply for a 
new FMP number or off lease measurement approval. The final 
rule allows operators to use the existing FMP number for produc-
tion reporting until a new FMP number is assigned or a new off 
lease measurement approval is approved. 

43 CFR 3173.29 Immediate as-
sessments.

43 CFR 3173.29 Immediate as-
sessments.

The final rule exempts purchasers and transporters from the imme-
diate assessments that will be imposed for certain instances of 
non-compliance. In addition, the final rule modifies the description 
of violations number 7 through 11. 

• For violation number 7, the final rule clarifies that the applicable 
regulation is § 3170.7, not § 3173.9(a)(1) and (a)(2). 
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8 Specifically, the final rule no longer requires the 
commingling application to include the following 
items: (i) The land description of the FMP that will 
be used to measure the commingled production; (ii) 
Production facilities and flow lines proposed to be 
installed to the extent known; and (iii) A map or 
diagram showing all of the infrastructure-related 
facilities that are part of the commingling proposal. 
The final rule only requires identification of 
existing or planned facilities, all wellheads, and 
piping that will be included in the CAA, as well 
as existing or proposed FMPs to be installed (if 
known). 

Proposed rule Final rule Substantive changes 

• For violation 8, the final rule clarifies that an immediate assess-
ment could result if operators fail to ‘‘apply for’’ the required FMP 
approval. The proposed rule required operators to ‘‘obtain’’ FMP 
approval. 

• For violations 9, 10, and 11, the final rule clarifies that an imme-
diate assessment could result if production is removed from a facil-
ity in operation after the effective of the final rule prior to receiving 
BLM approval for off-lease measurement or commingling. For an 
existing facility in service on or before the effective date of the final 
rule, an immediate assessment could result if production is re-
moved from a facility that does not already have an existing BLM 
approval for off-lease measurement or commingling, if applicable. 

B. Section-by-Section Analysis and 
Response to Comments on Specific 
Provisions 

This final rule is codified primarily in 
a new 43 CFR subpart 3173 within a 
new part 3170. The BLM is also issuing 
final rules that update and replace 
Order 4 (oil measurement) and Order 5 
(gas measurement). Those final rules are 
codified at new 43 CFR subparts 3174 
and 3175, respectively, within the new 
part 3170. Subpart 3170 of this final rule 
contains definitions of certain terms and 
provisions that are common to all three 
rules (and to any other provisions 
within part 3170), i.e., provisions 
prohibiting by-pass of or tampering with 
meters; procedures for obtaining 
variances from the requirements of a 
particular rule; requirements for 
recordkeeping, records retention, and 
submission; and administrative appeal 
procedures. 

In addition, this final rule makes 
changes to various provisions in 43 
CFR part 3160 and in 43 CFR 3161.1, 
3162.3–2, 3162.4–1, 3162.6, 3162.7–1, 
3163.2, and 3165.3. Public comments on 
changes to the provisions in part 3160 
are discussed in connection with the 
new subparts 3170 or 3173 provisions to 
which the particular comment relates. 
Other comments on changes to 
provisions in part 3160 are discussed at 
the end of this Section-by-Section 
analysis. 

Subpart 3170 and Related Provisions 

Section 3170.1 Authority 
Section 3170.1 of the final rule 

identifies the various grants of 
rulemaking authority in the Federal and 
Indian mineral leasing statutes and 
related statutes that give the Secretary 
authority to promulgate this rule. As 
explained in that section, the 
Department is authorized to lease 
Federal and Indian (except Osage Tribe) 
oil and gas under various mineral 
leasing statutes, including the Mineral 
Leasing Act, 30 U.S.C. 181 et seq.; the 
Mineral Leasing Act for Acquired 
Lands, 30 U.S.C. 351 et seq.; the Federal 
Oil and Gas Royalty Management Act 
(FOGRMA), 30 U.S.C. 1701 et seq.; the 
Indian Mineral Leasing Act, 25 U.S.C. 
396a et seq.; the Act of March 3, 1909, 
25 U.S.C. 396; the Indian Mineral 
Development Act, 25 U.S.C. 2101 et 
seq.; and the Federal Land Policy and 
Management Act (FLPMA), 43 U.S.C. 
1701 et seq. 

Each of these statutes expressly 
authorizes the Secretary of the Interior 
to promulgate necessary and 
appropriate rules and regulations 
governing those leases. See e.g., 30 
U.S.C. 189; 30 U.S.C. 359; 30 U.S.C. 
1751; 25 U.S.C. 396d; 25 U.S.C. 396; 25 
U.S.C. 2107; and 43 U.S.C 1740. The 
Secretary has delegated this authority to 
the Bureau of Land Management (BLM). 
Specifically, under Secretarial Order 
Number 3087, dated December 3, 1982, 
as amended on February 7, 1983 (48 FR 
8983), and the Departmental Manual 
(235 DM 1.1), the Secretary has 
delegated regulatory authority over 
onshore oil and gas development on 
Federal and Indian (except Osage Tribe) 
lands to the BLM. For Indian leases, the 
delegation of authority to the BLM is 
reflected in 25 CFR parts 211, 212, 213, 
225, and 227. In addition, as authorized 
by 43 U.S.C. 1731(a), the Secretary has 
delegated to the BLM regulatory 
responsibility for oil and gas operations 
in Indian lands. 235 DM 1.1.K. 

These statutes and regulations form 
the basis of and provide the authority 

for the issuance of this final rule. For 
example, § 101(a) of FOGRMA directs 
the Secretary to ‘‘establish a 
comprehensive inspection, collection 
and fiscal and production accounting 
and auditing system to provide the 
capability to accurately determine oil 
and gas royalties, interest, fines, 
penalties, fees, deposits, and other 
payments owed, and to collect and 
account for such amounts in a timely 
manner.’’ Ensuring that oil and gas 
produced from Federal and Indian 
leases is accurately measured and 
properly accounted for is a critical 
component of any system to ensure that 
all royalties due are paid. Under § 101(a) 
of FOGRMA, the Secretary is authorized 
to promulgate ‘‘such rules and 
regulations as [s]he deems reasonably 
necessary to carry out.’’ the purposes of 
the act. The FOGRMA mandate 
complements the policy articulated in 
FLPMA that the United States receive 
fair compensation for the use of public 
lands and resources. See 43 U.S.C. 
1701(a)(9). This rule, by improving BLM 
requirements governing site security 
and related measures, helps ensure that 
all royalties due are paid, and thus that 
the United States receives fair 
compensation for the use of public 
minerals. 

The BLM did not receive any public 
comments related to this provision and 
only made minor changes for clarity 
between the proposed and final 
versions. 

Section 3170.2 Scope 

Section 3170.2(a) explains that the 
regulations in part 3170 apply to all 
onshore Federal and Indian (except 
Osage Tribe) oil and gas leases. 
Paragraph (b) explains that part 3170 
also applies to agreements for oil and 
gas development under the Indian 
Mineral Development Act, unless the 
relevant provisions of the rule are 
inconsistent with the specific terms of 
such agreement. Paragraph (c) explains 
that a Tribal Energy Resource 
Agreement entered into with the 
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Secretary is subject to part 3170, unless 
specifically excluded in such lease, 
other business agreement or Tribal 
Energy Resource Agreement. Paragraph 
(d) explains that State or private tracts 
committed to a federally approved unit 
or CA as defined by or established 
under 43 CFR subpart 3105 or 43 CFR 
part 3180 are also subject to the 
requirements of part 3170. Finally, 
paragraph (e) states that all FMPs 
measuring production from any of the 
aforementioned leases or agreements are 
subject to the requirements of part 3170. 

The BLM received several comments 
expressing concern with proposed 
paragraph (d), which applies the part 
3170 regulations to State or private 
tracts committed to a federally approved 
unit or CA as defined by or established 
under 43 CFR subpart 3105 or 43 CFR 
part 3180. The same language also 
appeared in a new paragraph (e) that 
was proposed to be added to § 3161.1 
Jurisdiction. Comments received on 
both sections are discussed here. 

Many commenters thought that the 
new paragraph (e) language proposed 
for § 3161.1 would extend the BLM’s 
jurisdiction over oil and gas to activities 
that are not covered by this rule. 
Specifically, commenters were 
concerned that adding the proposed 
language to § 3161.1 and also to 
proposed § 3170.2 would expand the 
BLM’s authority over the processing and 
approval of Applications for Permits to 
Drill (APDs) within State and private 
tracts committed to a BLM-approved 
Federal or Indian unit or CA. 
Commenters said that such an 
expansion of authority would force 
operators to obtain Federal drilling 
permits for drilling on State and private 
tracts. From the commenters’ 
perspective, this perceived expansion in 
jurisdiction would fundamentally alter 
the way in which operators plan for 
development. 

The BLM disagrees with this 
interpretation of the new language and 
never intended for this rule to extend 
the BLM’s permitting authority over 
State and private drilling approvals. 
However, to avoid confusion, the BLM 
in this final rule added a new paragraph 
(b) to its § 3161.1 revisions, which 
clarifies that it is the regulations in parts 
3160 and 3170 relating to site security, 
measurement, reporting of production 
and operations, and assessments or 
penalties for non-compliance with such 
requirements (i.e., those found in 
subparts 3173, 3174, and 3175) that are 
applicable to all wells and facilities on 
State or privately owned lands 
committed to a unit or CA where the 
unit or CA affects Federal or Indian 
interests. Proposed § 3170.2(d) has not 

been changed because it is appropriate 
for this rule to state that the regulations 
under part 3170, which includes 
subparts 3173, 3174, and 3175, do in 
fact apply to State or private tracts 
committed to a federally approved unit 
or CA as defined by or established 
under 43 CFR subpart 3105 or 43 CFR 
part 3180. This is consistent with the 
BLM’s past application of its 
regulations, including its Onshore 
Orders, under existing 43 CFR 
3161.1(b). 

Section 3170.3 Definitions and 
Acronyms 

This section defines terms and 
acronyms used across all of the various 
subparts of part 3170. 

The BLM did not receive any 
comments on the majority of the 
definitions that appeared in the 
proposed rule and that are now in the 
final rule. Those definitions for which 
we received no comments were carried 
forward in this final rule and are not 
discussed further here. As explained in 
the proposed rule, a number of the 
definitions in § 3170.3 of the proposed 
rule were the same definitions that were 
found in Order 3, with only minor 
revisions to either simplify or clarify 
those definitions. 

The following discussion first 
describes the new definitions that have 
been added to § 3170.3 in the final rule, 
and then summarizes and responds to 
comments that the BLM received on a 
handful of the proposed definitions. 
With respect to the former, based on 
comments received and its own internal 
reviews, the BLM added three new 
definitions to § 3170.3: ‘‘Averaging 
period,’’ ‘‘bias,’’ and ‘‘tampering.’’ As 
explained below some of these 
definitions were originally proposed as 
part of the proposed rules to replace 
Order 4 (80 FR 58952) and Order 5 (80 
CFR 61646). The BLM determined that 
it was appropriate to move those 
definitions from those rulemakings to 
§ 3170.3, because the terms are used in 
multiple subparts, and should therefore 
be defined once in a section that covers 
the entirety of part 3170. Other 
definitions were added in response to 
public comments. 

The final rule defines ‘‘averaging 
period’’ to mean the previous 12 months 
or the life of the meter, whichever is 
shorter. For FMPs that measure 
production from a newly drilled well, 
the averaging period excludes 
production from that well that occurred 
in or before the first full month after 
production began. For example, if an oil 
FMP or a gas FMP were installed to 
measure the production from a new well 
that first produced on April 10, the 

averaging period for this FMP would not 
include the production that occurred in 
April and May of that year. The BLM 
added this definition to § 3170.3 
because the term is used multiple times 
in subparts 3174 (oil measurement) and 
3175 (gas measurement), relating to the 
applicability of uncertainty threshold 
requirements. The BLM determined it 
was important to provide a single 
definition of the averaging period in 
order to provide for consistent 
application of the BLM’s oil and gas 
measurement rules. 

The final rule adds a definition for the 
term ‘‘bias’’ to § 3170.3 because that 
term is used in both subparts 3174 and 
3175. ‘‘Bias’’ is defined to mean a ‘‘shift 
in the mean value of a set of 
measurements away from the true value 
of what is being measured.’’ This 
definition was originally proposed as 
part of the rule to replace Order 5 in 
§ 3175.10. The definition added to part 
3170.3 is identical to the definition in 
proposed § 3175.10, because the BLM 
did not receive any comments on that 
definition in the context of the Order 5 
rulemaking. 

In response to recommendations from 
many commenters, the BLM added a 
definition of the term ‘‘tampering’’ to 
§ 3170.3. The proposed and final rules 
prohibit operators from tampering with 
measurement equipment, components, 
or processes and appropriate valves. 
While the meaning of tampering is 
commonly understood, the BLM agrees 
with commenters that the term should 
be defined to ensure there is a common 
understanding of what is meant by 
tampering for purposes of this rule. 
Section 3170.3 defines tampering to 
include ‘‘any deliberate adjustment or 
alteration to a meter or measurement 
device, appropriate valve, or 
measurement process that could 
introduce bias into the measurement or 
affect the BLM’s ability to 
independently verify volumes or 
qualities reported.’’ The BLM modified 
the definition of ‘‘commingling’’ in the 
final rule to clarify that combining 
production from multiple wells within 
a single lease, unit PA, or CA, or the 
downhole combining of production 
from different zones or formations that 
are part of the same lease, unit PA, or 
CA, is not considered ‘‘commingling’’ 
for the purpose of the final rule. Many 
commenters expressed concern that the 
definition for commingling in the 
proposed rule would have required an 
operator to obtain approval to combine 
production from multiple properties 
within a CA or unit PA prior to 
measurement, particularly when the CA 
or unit PA contains leases with multiple 
owners (i.e., Federal, Indian, State, or 
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private). Commenters said the proposed 
definition negates one of the primary 
benefits of establishing a CA or unit PA, 
which is the operation of the CA or unit 
PA as one entity and the sharing of 
revenues from that CA or unit PA on a 
fixed allocation schedule, typically 
based on ownership percentage within 
the CA or unit PA. 

The conclusions reached by these 
commenters were incorrect. Neither the 
proposed rule nor the final rule defined 
‘‘commingling’’ to include the 
combining of production from multiple 
properties within a CA or unit PA prior 
to measurement. However, in response 
to these comments, the BLM revised the 
definition of commingling to help 
clarify the situations that are and are not 
considered commingling, and to 
emphasize that the combining of 
production from multiple properties 
within a CA or unit PA prior to royalty 
measurement is not commingling. 

One commenter said the proposed 
commingling definition could deter 
operators from drilling horizontal wells 
through several sections that contain 
different mineral estates and reduce the 
production and utilization of the State’s 
oil and gas resources. The BLM agrees 
with this comment with respect to the 
limited situations in which there is no 
unit agreement or CA in place for those 
sections. Downhole commingling when 
there is multiple ownership and no unit 
or CA in place would adversely affect 
the uncertainty, bias, and verifiability of 
the measurement of the volumes 
produced from each property, and the 
BLM would deny such a request unless 
it qualified under § 3173.14(b) of the 
final rule. If there was a unit or CA in 
place, however, the BLM would not 
consider the combining of production 
between several sections within the unit 
or CA to be commingling and no 
approval would be required. The BLM 
did not make any changes to the rule 
based on this comment. 

The definition of an FMP in this final 
rule is carried forward from the 
proposed rule, which defined an FMP to 
be a ‘‘BLM-approved point where oil or 
gas produced from a Federal or Indian 
lease, unit PA, or CA is measured and 
the measurement affects the calculation 
of the volume or quality of production 
on which royalty is owed.’’ As 
explained in more detail below in the 
discussion of comments for § 3173.12, 
the final rule sets forth a process for an 
operator of a new or existing facility to 
apply for approval of an FMP and 
issuance of an FMP number in proposed 
§ 3173.12. Because § 3173.12 of the final 
rule requires operators of existing 
facilities to apply for an FMP in stages 
over a 36-month period, it will require 

3 years from the effective date of the 
final rule for the BLM to receive, 
evaluate, and act on an FMP application 
for existing facilities. Therefore, for 
purposes of compliance with other 
provisions of this final rule, during this 
interim period, the definition of an FMP 
makes clear, as in the proposed rule, 
that an FMP ‘‘also includes a meter or 
measurement facility used in the 
determination of the volume or quality 
of royalty-bearing oil or gas produced 
before BLM approval of an FMP under 
§ 3173.12 of this part.’’ 

The BLM received many comments 
on the proposed definition of an FMP. 
A couple of commenters pointed out 
that there are differences between the 
BLM’s proposed definition and the 
ONRR’s definition at 30 CFR 1206.171. 
Commenters said these differences 
could cause confusion for industry, the 
BLM, and ONRR, and recommended 
that a single definition be established 
for both agencies. These commenters 
did not provide specific details or any 
examples of the confusion that could 
arise as a result of these definitional 
differences. The BLM compared both 
definitions and agrees that there are 
differences, but disagrees with 
commenters that these differences will 
cause confusion. The intent of both 
definitions is the same. Both agencies 
want to ensure that the FMP is the point 
at which measurement determines the 
royalty that is owed to the Federal 
Government or the Indian mineral 
owners. In general, the ONRR definition 
applies to offshore oil and gas 
operations, whereas the BLM definition 
applies only to onshore operations. So, 
while the two agencies’ FMP definitions 
are not exactly the same, they capture a 
similar concept (i.e., the specific 
measurement point where operators 
determine the royalty due the Federal 
Government or Indian mineral owners). 
These comments did not result in a 
change to the final rule. 

It should be noted that in 2013, the 
GAO specifically noted in report GAO– 
10–313 that Interior’s onshore and 
offshore policies for tracking and 
approving where and how oil and gas 
are measured are inconsistent. The 
Bureau of Safety and Environmental 
Enforcement (BSEE) already assigns 
FMP numbers for offshore oil and gas 
leases, which the operator, transporter, 
or purchaser must then use when 
reporting production results to ONRR. 
Based on that practice, the GAO 
recommended that the BLM clearly 
identify points of measurement where 
oil and gas royalties due to the Federal 
Government are determined and 
reported. By including the definition of 
FMP in the final rule, the BLM is able 

to both address the GAO’s concerns and 
bring onshore reporting in-line with the 
approach used offshore. 

The BLM received additional 
comments pertaining to the FMP 
definition. One recommended that the 
definition be changed to allow operators 
to use gas processing plant tailgate 
meters located off the lease, unit, or CA 
as FMPs as a general matter, or to allow 
those meters to be used as FMPs under 
a variance. Another commenter asked 
whether an FMP is the same as a Central 
Delivery Point or Point of Royalty 
Measurement as defined in Washington 
Office Instruction Memorandum (IM) 
2013–152, a BLM policy document 
created in 2013 regarding commingling 
approvals. 

The BLM did not change the 
definition of an FMP to include tailgate 
meters because, under the Mineral 
Leasing Act (MLA) and FOGRMA, the 
Secretary’s authority to regulate onshore 
oil and gas operations applies to lessees/ 
operators and, during certain activities, 
to purchasers and transporters. While 
the owners of off-lease/unit/CA gas 
processing plants may sometimes fall 
into these categories of regulated 
entities, they will not always, and while 
the BLM may consider requests for off- 
lease measurement it is not required to 
approve such request. Therefore, the 
BLM chose not to include off-lease/unit/ 
CA tailgate meters in the definition of 
an FMP in order to avoid default 
applications of this rule that might be 
inconsistent with BLM’s statutory 
authority or the requirements of this 
final rule related to off-lease 
measurement at §§ 3173.23 through 
3173.28. With respect to whether the 
definition of an FMP is the same as the 
Central Delivery Point or Point of 
Royalty Measurement as defined in IM 
2013–152, the BLM can confirm that 
they are the same. 

The definition of ‘‘off-lease 
measurement,’’ in both the proposed 
and final rules, means measurement at 
an FMP that is not located on the lease, 
unit, or communitized area from which 
the production came. The BLM received 
several comments requesting that the 
definition be expanded to exempt from 
the proposed rule’s off-lease 
measurement approval requirement 
cases in which a horizontally or 
directionally drilled well is completed 
through a Federal or Indian lease, unit, 
or communitized area, but conducts 
measurement operations off-lease at the 
wellhead. The commenters said that, in 
many instances, wells are being drilled 
from a surface location that is sited off- 
lease due to environmental conditions, 
such as rugged terrain or sensitive 
wildlife habitat. The BLM did not 
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change the definition of off-lease 
measurement in response to this 
comment because § 3173.28(a) of the 
proposed and final rules already 
addresses this situation. Under 
§ 3173.28(a), measurement at an 
approved FMP is not considered off- 
lease measurement when the FMP is 
located on the well pad of a 
directionally or horizontally drilled well 
that produces oil and gas from a lease, 
unit, or CA on which the well pad is not 
located. Therefore, approval for off-lease 
measurement is not required under 
those circumstances, so long as 
measurement operations occur on the 
well pad of the directionally or 
horizontally drilled well. 

The final rule makes minor changes to 
the list of acronyms that appear in 
proposed § 3170.3 based on the 
acronyms used in part 3170. The BLM 
did not receive any comments on this 
list. The acronym Btu (British thermal 
unit) has been relocated from § 3173.1 to 
§ 3170.3 because this acronym is used in 
both subparts 3173 and 3175. The 
acronym S&W (sediment and water) is 
new to section. The BLM decided to 
include it in § 3170.3 because the 
acronym is used in both subparts 3173 
and. Although it is a commonly 
understood acronym in the oil and gas 
industry, the BLM believes it is 
appropriate to include the acronym here 
for clarity and to help inform the 
general public. The BLM also added the 
acronym LACT (lease automatic custody 
transfer) because it is used in both 
subparts 3173 and 3174. 

Section 3170.4 Prohibitions Against 
By-Pass and Tampering 

The BLM did not make any changes 
to the requirements of this section 
between the proposed and final 
versions. Section 3170.4 strengthens the 
prohibition against meter by-passes 
contained within section III.D of Order 
3 by adding language that prohibits 
tampering with any measurement 
device, component of a measurement 
device, or measurement process. As 
explained in § 3170.3, tampering 
includes any deliberate adjustment or 
alteration to the meter or measurement 
device or measurement process that 
could introduce bias into the 
measurement or affect the BLM’s ability 
to independently verify volumes or 
qualities reported. Examples of 
tampering include deliberately 
installing an orifice plate in a gas meter 
with the bevel upstream, adjusting a 
transducer to read higher or lower than 
a certified test device, entering incorrect 
information into the configuration log of 
an electronic gas measurement system, 
submitting derived integral values on a 

volume statement in lieu of raw data, or 
making analogous adjustments or 
alterations to an oil measurement 
system. 

The BLM received many comments 
on this section of the proposed rule, 
most of which suggested that the BLM 
clarify that inadvertent human error or 
force majeure events should not be 
considered ‘‘tampering’’ for purposes of 
this section. For example, one 
commenter said meter reports may use 
derived values due to tap freezes or data 
loss. The commenter believes that these 
situations should not be considered 
‘‘tampering.’’ The commenter said the 
language in the proposed rule would not 
allow for such cases, and should be 
modified. The BLM agrees with this 
comment and in the final rule has 
provided a definition for the term 
‘‘tampering,’’ as previously discussed, 
that clearly states that the act of 
tampering must be deliberate on the part 
of the operator. By requiring acts to be 
deliberate, consistent with the 
commenter’s suggestion, the BLM is 
able to take into consideration whether 
a particular act is due to human error or 
is outside of the operator’s control. 

The BLM did not amend the 
definition of tampering in response to 
the comment about the use of derived 
values rather than raw data in a meter 
report, such as when a tap freezes or 
other malfunctions are experienced. 
These circumstances can occur in the 
context of either oil or gas measurement, 
and they are addressed in specific 
provisions of subparts 3174 and 3175 
(the new rules replacing Orders 4 and 5) 
that establish procedures that an 
operator must follow to notify the BLM 
of the malfunctioning equipment, 
document how derived values were 
determined, and indicate on the 
quantity transaction record that derived 
values, rather than raw data, were used 
to determine volumes. As a result, the 
BLM did not amend the definition of 
tampering in response to comments 
about derived values. 

Section 3170.5 Industry Standards 
Incorporated by Reference 

Section 3170.5 is reserved for 
potential future incorporation by 
reference of standards that apply to 
more than one of the subparts of part 
3170. 

Section 3170.6 Variances 

Section 3170.6 of the final rule 
clarifies and makes more uniform the 
BLM’s existing process and regulations 
for granting variances from the 
minimum standards contained in part 
3170. 

Paragraph (a)(1) lists all the 
information that a party seeking a 
variance from the requirements of part 
3170 must include when filing a 
request, including: Identification of the 
specific requirement from which a 
variance is sought, and the length of 
time the variance is requested; an 
explanation of the need for the variance; 
a detailed explanation of the proposed 
alternative means of compliance; and a 
showing that the proposed alternative 
meets or exceed the objectives of the 
applicable requirement. Paragraph (a)(2) 
requires that variance requests be 
submitted as separate documents from 
any plans or applications. The BLM will 
not consider variance-request 
documents that are submitted as part of 
a master development plan, APD, right- 
of-way application, or other 
applications for approval. This 
requirement does not preclude operators 
from submitting variance requests at the 
same time that they submit a master 
development plan or other application. 
In fact, the final rule encourages 
operators to submit their variance 
requests simultaneously with, but 
separately from, their development 
plans or applications, especially if the 
operators’ proposals are contingent 
upon the BLM approving their variance 
requests. The BLM’s primary rationale 
for requiring separate submittal is that, 
in the past, operators have put their 
variance requests in the cover letters 
that accompanied their development 
proposals, where they are sometimes 
overlooked. Having operators submit 
their variance requests via a separate 
Sundry Notice will help the BLM easily 
identify them when they are submitted 
simultaneously with other applications. 
Paragraph (a)(2) clarifies that approval 
of a plan or application that contains a 
request for a variance does not 
constitute approval of the variance. The 
BLM made this clarification to ensure 
that variances are submitted separately 
and brought to the attention of the BLM. 

Paragraph (a)(3) tells operators how to 
submit their variance requests. 
Operators must use WIS, which is an 
acronym described in the final rule to 
mean the Well Information System or 
any successor electronic filing system 
that might be developed by the BLM, to 
file their request, along with any 
supporting documents associated with 
it. This paragraph also provides an 
option for operators to submit a 
hardcopy application if electronic filing 
is not possible or practical. In such 
cases, the operator must submit a 
variance in hardcopy as directed by the 
AO in the Field Office having 
jurisdiction over the lands described in 
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9 Coastal Oil & Gas Corp., et al., 108 IBLA 62, 66 
(1989). 

the application. The BLM made minor 
revisions to this section to clarify the 
intent of this provision regarding 
electronic filing, and to provide 
additional flexibility as the BLM rolls 
out new electronic systems to replace its 
existing systems, including the Well 
Information System and the Automated 
Fluid Management Support System 
(AFMSS). 

No substantive changes were made to 
proposed paragraph (a)(4). This 
paragraph strengthens and standardizes 
the criteria the BLM uses for granting 
variances. Under Order 3, the AO was 
required to make only one 
determination—whether or not the 
variance request meets or exceeds the 
objectives of the applicable minimum 
standard. Under this paragraph in the 
final rule, the AO will still have to make 
that determination before granting a 
variance. Additionally, the final rule 
requires the AO to make two more 
determinations before granting a 
variance—that issuing a variance: (1) 
Will not adversely affect royalty income 
or production accountability; and (2) Is 
consistent with maximum ultimate 
economic recovery. 

Paragraphs (a)(5) and (a)(6) specify 
that granting or denying a variance is 
entirely within the BLM’s discretion, 
and that a variance from a requirement 
in a regulation does not constitute a 
variance from any other regulations, 
including other Onshore Oil and Gas 
Orders. These paragraphs did not 
change from the proposed rule. 

Paragraph 3170.6(b) affirms the BLM’s 
authority to rescind a variance or 
modify any condition of approval of a 
variance due to changes in Federal law, 
technology, regulation, BLM policy, 
field operations, noncompliance, or for 
any other reason. 

The BLM received many comments 
on this section of the proposed rule. A 
few commenters were concerned that 
the proposed rule would void existing 
variances and that operators with 
existing variances would have to apply 
for new ones. These commenters were 
concerned this would place an 
unnecessary burden on affected parties. 
They recommended that the provision 
be revised to expressly ‘‘grandfather’’ 
existing variances. 

The BLM did not make a change to 
the rule in response to these comments. 
This final rule does not automatically 
rescind any existing variance approvals. 
Rather, it clarifies the BLM’s authority 
to rescind variances and provides the 
means by which it may rescind an 
existing approval if necessary. The BLM 
will re-evaluate existing variance 
approvals on a case-by-case basis, such 
as during the FMP application and 

review process under § 3173.16. For 
example, if an operator has an existing 
variance approval from the BLM’s 
previous commingling requirements, 
but during the FMP approval process 
the BLM determines that the existing 
approval is inconsistent with this final 
rule’s new commingling standards, or 
the operator cannot be exempted from 
the new commingling standards, then 
the BLM will rescind the existing 
variance if the deficiencies are not 
corrected within the time specified by 
the BLM. 

Several commenters disagreed with 
the provision in paragraph (b) that 
allows the BLM to rescind variance 
approvals and modify conditions of 
approval. These commenters stated that 
companies made investments and 
proceeded with projects based on 
previously approved BLM variances. 
These commenters said that rescinding 
existing authorizations and what they 
believe to be contractual agreements 
would pose a great risk to their 
operations. 

The BLM did not make a change in 
the rule in response to these comments. 
The BLM’s overriding contractual 
agreement with the operator is the lease 
agreement, which is expressly made 
subject to regulations and formal orders 
subsequently promulgated as long as 
such regulations are not inconsistent 
with the lease rights granted or the 
specific lease provisions (See BLM 
Lease Form 3100–11). The Department 
has long interpreted this language as 
‘‘incorporat(ing) future regulations, even 
though inconsistent with those in effect 
at the time of lease execution, and even 
though to do so creates additional 
obligations or burdens for the lessee.’’ 9 
The BLM’s authority to update the 
regulations that apply to existing leases 
and operations is well-established, and 
this authority necessarily includes the 
authority to rescind existing variances 
and authorizations when these 
variances and authorizations are 
inconsistent with applicable 
regulations. 

The BLM recognizes that the 
commingling and off-lease measurement 
requirements in this rule may result in 
the termination of existing commingling 
and off-lease measurement variance 
approvals. However, the BLM has 
sought to minimize the adverse impacts 
of these requirements by providing 
exemptions for economically marginal 
properties. These additional exemptions 
are discussed in further detail in the 
sections of this preamble that address 
commingling and off lease 

measurement. See the Section-by- 
Section discussions of §§ 3173.1, 
3173.14, 3173.25, and 3173.27. For 
example, the final rule provides public- 
interest exemptions for operators that 
cannot meet its new off-lease 
measurement standards. 

One commenter supported the 
standards in paragraph (a)(4) that the 
BLM will use to determine whether to 
grant a variance but went one step 
further to recommend that operators be 
required to demonstrate that compliance 
with the regulation is not feasible, so 
that the rule’s relatively limited 
opportunities for variances are not 
abused. The BLM does not expect 
operators to abuse the variance process, 
which requires them to submit an 
application requesting a variance, and 
provide sufficient information and 
justification for the variance that the 
BLM will then review prior to making 
a determination on the variance request. 
In fact, this rule strengthens and 
standardizes the criteria that the BLM 
will use to determine whether to grant 
a variance and requires that the BLM 
make a determination that ‘‘the 
proposed alternative meets or exceeds 
the objectives of the applicable 
requirement(s) of the regulation.’’ As a 
result, the BLM does not believe the 
change requested by the commenter is 
necessary and did not make any changes 
the rule based on this comment. 

A few commenters expressed concern 
with language in paragraph (b) that 
allows the BLM to rescind a variance for 
‘‘other reasons’’ because, they said, it 
could result in the BLM acting 
arbitrarily. The BLM disagrees that this 
language would allow it to act 
arbitrarily because paragraph (b) 
requires the BLM to provide a written 
justification when it rescinds a variance. 
The BLM included the term ‘‘other 
reason’’ because the BLM cannot 
anticipate every possible situation in 
which there will be good cause for 
rescinding a variance. The BLM must 
preserve its ability to rescind a variance 
approval if that approval adversely 
affects royalty income or production 
accountability, or is not consistent with 
maximum ultimate economic recovery. 
If the operator does not agree with the 
BLM’s decision to rescind a variance, 
the operator may file an appeal under 
applicable BLM regulations at 43 CFR 
subpart 3165—Relief, Conflicts, and 
Appeals. 

A few commenters stated that even 
though the BLM will provide written 
justification when it rescinds a variance 
or modifies a COA, operators should be 
given a 30-day advance notice if their 
variance is about to be rescinded, or 
COA modified, in order to give them an 

VerDate Sep<11>2014 22:18 Nov 16, 2016 Jkt 241001 PO 00000 Frm 00018 Fmt 4701 Sfmt 4700 E:\FR\FM\17NOR3.SGM 17NOR3m
st

oc
ks

til
l o

n 
D

S
K

3G
9T

08
2P

R
O

D
 w

ith
 R

U
LE

S
3



81373 Federal Register / Vol. 81, No. 222 / Thursday, November 17, 2016 / Rules and Regulations 

10 Federal Oil and Gas Royalty Simplification and 
Fairness Act of 1996, Public Law 104–185, 110 Stat. 
1700 (Aug. 13, 1996). 

opportunity to avoid a rescission or 
modification, or to adjust to operating 
without the variance. The BLM 
disagrees with this comment and did 
not change the rule in response. As 
previously noted, if an operator 
disagrees with the BLM’s decision to 
rescind a variance or change a COA, the 
operator may file an appeal under the 
applicable regulations. 

Section 3170.7 Required 
Recordkeeping, Records Retention and 
Records Submission 

Section 3170.7 of the final rule 
updates BLM regulations to reflect the 
records-retention requirement for 
Federal oil and gas leases that Congress 
established in the 1996 amendments to 
FOGRMA.10 

Paragraphs (a) and (b) are the same as 
in the proposed rule. These paragraphs 
establish both the entities covered and 
the time period over which the records- 
retention requirements apply. In the 
final rule, purchasers and transporters 
are held to the same minimum 
standards as operators for 
recordkeeping, records retention, and 
records submission—i.e., to maintain all 
records that are relevant to determining 
the quality, quantity, disposition, and 
verification of production from Federal 
and Indian leases. As described in the 
proposed rule, the BLM has authority to 
impose these requirements on 
purchasers and transporters under 
FOGRMA. Specifically, Section 103(a) 
of FOGRMA, 30 U.S.C. 1713(a), requires 
persons involved in transporting and 
purchasing oil or gas through the point 
of first sale or the point of royalty 
computation, whichever is later (along 
with persons involved in producing or 
selling), to ‘‘establish and maintain any 
records, make any reports, and provide 
any information that the Secretary may, 
by rule, reasonably require.’’ 

Although paragraph (c) did not 
change substantively from the proposed 
rule, the final rule splits it up into two 
paragraphs for clarity. Paragraph (c)(1) 
states that records pertaining to Federal 
leases, units, or CAs must be maintained 
for at least 7 years, consistent with 
applicable statutory requirements. 
Paragraph (c)(2) codifies the applicable 
statutory requirements for further 
retention beyond 7 years under the 
circumstances specifically identified by 
statute (see 30 U.S.C. 1724(f)), as 
required under the 1996 amendments to 
FOGRMA. 

Similarly, although paragraph (d) did 
not change substantively from the 

proposed rule, the final rule splits it up 
into two paragraphs for clarity. 
Paragraph (d)(1) states that records 
pertaining to Indian leases, units, or 
CAs must be maintained for at least 6 
years, consistent with applicable 
statutory requirements. Paragraph (d)(2) 
codifies the applicable statutory 
requirements for further retention 
beyond 6 years under the circumstances 
specifically identified by statute (see 30 
U.S.C. 1713(b)). The records-retention 
requirement on Indian leases remains 
unchanged because the 1996 
amendments to FOGRMA, by their 
express terms, applied only to Federal 
leases and not to Indian leases. 

Paragraph (e)(1) addresses the 
discrepancy between the records- 
retention requirements for Federal (7 
years) and Indian (6 years) leases, as 
relevant to units and CAs that contain 
both Federal and Indian leases. No 
substantive changes were made as part 
of the final rule. However, the phrase, 
‘‘but a judicial proceeding or demand is 
not commenced within 7 years after the 
records are generated, the record holder 
must retain all records regarding 
production from the unit or CA until the 
Secretary or his designee releases the 
record holder from the obligation to 
maintain the records’’ has been 
eliminated from this paragraph of the 
proposed rule and moved to its own 
paragraph (e)(2). 

In paragraph (e)(2) of the proposed 
rule, which is now paragraph (e)(1) of 
the final rule, the phrase ‘‘or until the 
Secretary or his designee releases the 
record holder from the obligation to 
maintain the records, whichever is 
later,’’ was removed from the final rule 
in order to more closely track the 
authorizing language in FOGRMA, and 
also to make the record-retention 
obligation clearer. 

Paragraph (f) requires the record 
holder to maintain an audit trail and is 
unchanged from the proposed rule. 

Paragraph (g) requires operators, 
purchasers, and transporters to place 
specific identifying information on all 
records, including source records, used 
to determine quality, quantity, 
disposition, and verification of 
production attributable to a Federal or 
Indian lease, unit PA, or CA. The 
proposed rule would have required 
record holders to use BLM-assigned 
FMP numbers on such records. The 
final rule is revised to allow record 
holders, in lieu of an FMP number, to 
use the lease, unit PA, or CA number, 
as applicable, on their records, 
including source records. In any case, 
the record holder must also include a 
unique equipment identifier, such as a 
unique tank identification number or 

meter station number. The BLM made 
this change in response to many 
comments that it would be difficult or 
impossible for some record holders to 
modify their electronic systems to 
accommodate FMP numbers on their 
records. In these instances, the final rule 
allows record holders to use the lease, 
unit PA, or CA number instead of the 
FMP number. 

Paragraph (h) requires operators, 
purchasers, and transporters to provide 
all records to the BLM upon request. 
This ensures that all records—whether 
they are created by lessees, operators, 
transporters, or purchasers—are readily 
available to the BLM. The BLM did not 
receive any comments on this paragraph 
and did not change it in the final rule. 

Paragraph (i) requires that all records 
be legible. The BLM did not receive any 
comments on this paragraph and did not 
change it in the final rule. 

Paragraph (j) requires that all records 
requiring a signature must also have the 
signer’s printed name. The BLM did not 
receive any comments on this paragraph 
of the proposed rule and did not change 
it in the final rule. 

The BLM received a number of 
comments on § 3170.7 of the proposed 
rule as a whole requesting various 
changes to be made to the proposed 
requirements. Each of these comments 
is addressed below. 

One commenter stated that 
maintaining audit records for 7 years, as 
required in paragraph (c)(1), would 
result in unnecessary costs for 
purchasers and transporters, and that 
they should not have to account for 
production volumes. The BLM does not 
agree with this comment, nor can it 
make the changes suggested by the 
commenter. As discussed earlier, the 
records retention period set by 
FOGRMA for Federal leases is now 7 
years and the change in retention period 
in this final rule merely conforms the 
regulations to that statutory authority. 

A number of other commenters 
asserted that the BLM does not have the 
authority to hold purchasers and 
transporters to the same records- 
retention and recordkeeping 
requirements as lessees and operators, 
as outlined in paragraphs (a) and (f) of 
§ 3170.7. Other commenters indicated 
that they did not see a need for this new 
requirement and that it would be too 
costly. Still others disagreed that 
FOGRMA authorizes the BLM to impose 
recordkeeping and records-retention 
requirements on purchasers and 
transporters in the first instance. One 
commenter argued that the BLM had not 
properly defined ‘‘any person directly 
involved in producing, transporting, 
purchasing, selling, or measuring oil 
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and gas’’ under FOGRMA, and therefore 
had improperly extended these 
recordkeeping requirements to 
purchasers and transporters. 

The BLM disagrees with these 
comments. Section 103(a) of FOGRMA, 
30 U.S.C. 1713(a), requires a ‘‘lessee, 
operator, or other person directly 
involved in developing, producing, 
transporting, purchasing, or selling oil 
or gas . . . through the point of first sale 
or the point of royalty computation, 
whichever is later, [to] establish and 
maintain any records, make any reports, 
and provide any information that the 
Secretary may, by rule, reasonably 
require.’’ While FOGRMA does not 
specifically define ‘‘any person directly 
involved,’’ the intent of the provision is 
clear. It authorizes the Secretary to 
establish by rule requirements for 
anyone involved ‘‘. . . in developing, 
producing, transporting, purchasing, or 
selling oil or gas,’’ which plainly 
includes purchasers and transporters. 30 
U.S.C. 1713(a) (emphasis added). 

Based on its experience in the field, 
the BLM believes it is appropriate to 
implement this statutory authority and 
have purchasers and transporters adhere 
to the same recordkeeping and records- 
retention requirements as lessees and 
operators. This is because the BLM must 
occasionally rely on purchasers’ and 
transporters’ records to verify 
production when operators do not 
maintain their own records properly, or 
go out of business, or are acquired by 
other companies and their records are 
destroyed. For this reason, the BLM 
believes that it is important for everyone 
involved in the production and sale of 
oil and gas produced from Federal and 
Indian leases to be responsible for 
maintaining and providing the 
necessary records to account for and 
verify that production. The BLM did not 
make any changes in response to these 
comments. 

Another commenter said the BLM did 
not adequately analyze the economic 
impact that this requirement would 
have on purchasers and transporters. 
The BLM does not agree with this 
comment. As part of this rulemaking 
process the BLM prepared an Economic 
and Threshold Analysis For Final Rule 
Onshore Oil and Gas Operations; 
Federal and Indian Oil and Gas Leases; 
Site Security (Economic and Threshold 
Analysis). That analysis specifically 
analyzed, among other things, the 
impact of these proposed recordkeeping 
requirements on purchasers and 
transporters. Based on that analysis, the 
BLM estimates that 200 to 300 
purchasers and transporters will have to 
comply with this final rule’s new 
recordkeeping and records-retention 

requirements. However, it is likely that 
many purchasers and transporters 
already compile records that will, for 
the most part, satisfy this rule’s 
requirements, and therefore the 
additional compliance costs imposed by 
this rule should be minimal. For more 
details, please see the Economic and 
Threshold Analysis. 

Several commenters said that some 
transporters do not have space to store 
records and would not be capable of 
meeting the paragraph (a) requirements. 
They said that transporters would create 
inaccurate records, and that operators 
would be held responsible. They asked 
that the BLM not hold operators 
responsible for transporters’ 
recordkeeping violations. Conversely, 
some commenters said operators may 
provide incorrect information to 
purchasers and transporters, such as 
incorrect FMP numbers, which could 
subject purchasers and transporters to 
recordkeeping penalties if they were to 
use the inaccurate information in their 
records. The BLM does not agree with 
the concerns raised by these 
commenters, as under the rules each 
party will be responsible for the content 
of their own records and must also bear 
some responsibility for ensuring the 
accuracy of the information they are 
tracking. The BLM does not believe that 
the provision should be modified to 
account for the possibility that operators 
might provide faulty information to a 
purchaser or transporter. Parties bear 
the responsibility to ensure the accuracy 
of their own records, and the BLM 
anticipates that provision of faulty 
information to a purchaser or 
transporter by an operator could be 
handled on a case-by-case basis in the 
enforcement context. The final rule was 
not changed as a result of these 
comments. 

Some commenters said the BLM 
should make the records-retention 
requirements for both Federal and 
Indian leases the same—6 years. 
Paragraph (c) requires Federal-lease 
operators to retain their records for 7 
years (consistent with Congress’ 1996 
amendments to FOGRMA), while 
paragraph (d) requires Indian-lease 
operators to retain theirs for 6 years. 
One commenter said the 6-year 
retention requirement for all records 
under Order 3 has not been a problem 
and questioned why Congress extended 
the retention period for Federal-lease 
operators from 6 years to 7 years. The 
BLM understands these concerns, but 
the retention period for records 
maintained by Federal-lease operators is 
7 years by statute. 30 U.S.C. 1724(f). 
That statutory requirement has been in 
place for 20 years. This final rule simply 

codifies that requirement. Thus, the 
BLM did not change the final rule in 
response to these comments. 

Several commenters expressed 
concern about the requirement in 
paragraph (g) of the proposed rule that 
lessees, operators, purchasers, and 
transporters place FMP numbers on all 
of their source records, particularly 
records generated by flow computers. 
They said that flow computers cannot 
handle the 11-digit FMP numbers and 
that it would take operators years to 
modify their production accounting 
systems to accommodate the new 
numbers. The BLM agrees with these 
commenters and changed the final rule 
to allow lessees, operators, purchasers 
and transporters, as an alternative, to 
use the lease, unit PA, or CA number, 
along with a unique equipment 
identifier, on their records. The BLM 
believes this change will simplify the 
final rule’s record-keeping requirements 
because in its experience lessees, 
operators, purchasers and transporters 
are already using a lease, unit PA, or CA 
number, plus some unique equipment 
identifier in connection with existing 
operations, which means this 
information is already reflected on 
records being generated under existing 
recordkeeping systems. 

In addition to the preceding 
comments on specific provisions of 
§ 3170.7, the BLM received some 
general comments on § 3170.7 that were 
not directed to any specific paragraph. 
Several commenters said the 
recordkeeping requirements do not 
address new production reporting 
technology and practices that are used 
by regulators outside of the U.S., such 
as the Norwegian Petroleum Directorate. 
These commenters did not suggest any 
specific changes, and therefore the BLM 
did not make any changes in the final 
rule in response to these comments. 
That said, it should be noted that the 
BLM is currently updating its existing 
database system (AFMSS) that it uses to 
track Federal and Indian oil and gas 
production. As part of this 
comprehensive update, the BLM is 
following data management models and 
standards established by industry 
organizations, such as the Professional 
Petroleum Data Management 
Association. These update efforts 
respond to the concerns raised by 
commenters. 

Another commenter said the new 
recordkeeping and records-retention 
requirements would cause problems for 
the BLM. This commenter said BLM 
field offices do not have room for the 
additional records that would be 
generated under the final rule. The BLM 
disagrees with this commenter. The 
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11 It should be noted that decisions by the 
Assistant Secretary would not be reviewable by the 
Interior Board of Land Appeals. 

BLM will not be storing or accepting all 
of the records that a lessee, operator, 
purchaser, or transporter will be 
required to create and retain under this 
final rule, rather records must be 
available to the BLM if requested (see 
§ 3170.7(h)). The BLM did not change 
the final rule as a result of these 
comments. 

Several commenters suggested that 
requiring purchasers and transporters to 
keep and retain records would be 
redundant because purchasers and 
transporters already provide this 
information to the operators, who use it 
to fill out their own production records. 
The BLM agrees that operators do often 
base their production reporting on 
information that purchasers and 
transporters provide them, however, the 
BLM cannot confirm that this happens 
in all cases. Moreover, as noted, 
operators’ records may sometimes be or 
become unavailable. Requiring each 
party involved in production from 
Federal and Indian oil and gas leases to 
maintain its own records allows the 
BLM to compare the information and 
make an independent determination 
that production is being properly 
accounted for and that the correct 
royalties are being paid. 

One commenter said this section’s 
new recordkeeping and records- 
retention requirements will be costly 
and cause delays, and will discourage 
oil and gas development on Federal 
lands, as well as on adjacent State and 
private lands. The commenter said this 
in turn will result in lost royalties and 
jobs. The BLM does not agree with this 
comment. These recordkeeping 
requirements are not substantially 
different from the requirements that 
operators are currently following (e.g., 
the records retention requirements have 
only increased from 6 to 7 years). As 
explained above, it is likely that most 
purchasers and transporters are already 
maintaining records that will, for the 
most part, satisfy this final rule’s 
requirements. No change was made to 
the final rule as a result of this 
comment. 

Section 3170.8 Appeal Procedures 
Section 3170.8 provides that BLM 

decisions, orders, assessments, or other 
actions under part 3170 are 
administratively appealable (first to the 
BLM State Director and then to the 
Interior Board of Land Appeals) under 
43 CFR 3165.3(b), 3165.4, and part 4. 
The BLM did not receive any comments 
on this section; however, in response to 
comments received on provisions of the 
proposed rules to replace Orders 4 and 
5 the BLM made several changes to this 
section. 

The language from the proposed rule 
was moved to a new paragraph (a) and 
a new paragraph (b) was added that 
creates a separate appeal process for 
decisions made by the BLM, based on a 
recommendation from the PMT, for 
approval or denial of specific 
measurement equipment or procedures. 
Under paragraph (b) a party may file a 
request for discretionary review by the 
ASLM. Paragraph (b) also provides that 
the ASLM may delegate this review 
function as he or she deems appropriate, 
in which case the application for 
discretionary review must be made to 
the person or persons to whom the 
review function has been delegated. 

A specific appeals procedure for 
recommendations from the PMT was 
developed for two reasons. First, such a 
procedure responds directly to 
comments received on Orders 4 and 5 
specifically requesting a procedure to 
review decisions made by the PMT. 
Second, the BLM determined that a 
separate appeal process is necessary 
because it determined that PMT reviews 
did not fit under the existing appeals 
procedure at 43 CFR 3170.8. As 
explained in this preamble and the 
preambles for the rules to replace 
Orders 4 and 5, the PMT will review 
new measurement technologies and 
methods and then make 
recommendations to the BLM as to 
whether they should be approved. It is 
the BLM’s intent that those approvals be 
made at the national or Washington 
Office level, as a result those decisions 
would not properly be appealable to a 
BLM State Director as contemplated in 
paragraph (a). The new language under 
paragraph (b) reads: ‘‘For any 
recommendation made by the PMT, and 
approved by the BLM, a party affected 
by such decision may file a request for 
discretionary review by the Assistant 
Secretary for Land and Minerals 
Management. Under paragraph (b), the 
Assistant Secretary may delegate this 
review function as he or she deems 
appropriate, in which case the affected 
party’s application for discretionary 
review must be made to the person or 
persons to whom the Assistant 
Secretary’s review function has been 
delegated.’’ 11 

Section 3170.9 Enforcement 

Section 3170.9 provides that 
noncompliance with any requirements 
of part 3170 or any order issued 
thereunder may result in enforcement 
actions under 43 CFR subpart 3163 or 

any other remedy available under 
applicable law or regulation. 

The BLM received numerous 
comments regarding the BLM’s 
proposal, in proposed § 3170.9, not to 
include in this rule the enforcement, 
corrective action, and abatement period 
provisions that were in Order 3, and 
instead to develop an internal 
Inspection and Enforcement Handbook 
that would provide direction to BLM 
inspectors on how to classify a violation 
as major or minor, and what the 
corrective action and timeframes for 
correction should be. These comments 
and the BLM’s response are discussed 
later in this preamble in connection 
with § 3173.29. 

Subpart 3173—Requirements for Site 
Security and Production Handling and 
Related Provisions 

Section 3173.1 Definitions and 
Acronyms 

This section defines the terms used in 
subpart 3173 that pertain to site security 
and production handling. The BLM did 
not receive any comments on a majority 
of the definitions that appeared in 
proposed § 3173.1. Those definitions, 
for which we received no comment, 
were carried forward into this final rule 
and are not discussed further here. The 
following discussion summarizes and 
responds to comments that the BLM 
received on a handful of proposed 
definitions, describes modifications to 
some of those definitions, and describes 
five definitions that were added to 
§ 3173.1 of the final rule: ‘‘Free water,’’ 
‘‘permanent measurement facility,’’ 
‘‘payout period,’’ ‘‘royalty net present 
value (NPVR),’’ and ‘‘royalty-free use of 
oil and gas.’’ 

At the outset it should be noted that 
as explained in the preamble to the 
proposed rule, a number of the 
definitions in § 3173.1 are the same 
definitions that were found in Order 3, 
with only minor simplifications or 
clarifications. 

As noted in the Section-by-Section 
discussion for § 3170.3, the acronym for 
‘‘British thermal unit (Btu)’’ has been 
moved from this section to § 3170.3 of 
the final rule because it is used in more 
than one subpart of § 3170. The 
acronym BIA (Bureau of Indian Affairs) 
was added to this final rule because it 
is used in §§ 3173.14 and 3173.23. 

Similarly, the acronym for ‘‘CAA 
(commingling and allocation approval)’’ 
was provided in the proposed rule, but 
the term was not otherwise defined. One 
commenter suggested that a definition 
for this term be provided. The BLM 
agrees with this comment and has 
provided a definition in the final rule 

VerDate Sep<11>2014 22:18 Nov 16, 2016 Jkt 241001 PO 00000 Frm 00021 Fmt 4701 Sfmt 4700 E:\FR\FM\17NOR3.SGM 17NOR3m
st

oc
ks

til
l o

n 
D

S
K

3G
9T

08
2P

R
O

D
 w

ith
 R

U
LE

S
3



81376 Federal Register / Vol. 81, No. 222 / Thursday, November 17, 2016 / Rules and Regulations 

for this commonly used term. The final 
rule defines ‘‘commingling and 
allocation approval (CAA)’’ to mean ‘‘a 
formal allocation agreement to combine 
production from two or more sources 
(leases, unit PAs, CAs, or non-Federal or 
non-Indian properties) before that 
production reaches an FMP.’’ This 
definition is consistent with the 
commonly understood meaning of the 
term and its use in the proposed rule. 

The BLM also replaced the term ‘‘low- 
volume property’’ with the term 
‘‘economically marginal property’’ and 
modified the definition based on 
comments received. The term ‘‘low- 
volume property’’ was intended to 
identify category of leases, unit PAs, 
and CAs for which commingled 
measurement of production may be 
justified, even though the property 
would not meet the conditions of 
proposed § 3173.14(a)(1) regarding 
mineral interest ownership of 
commingled production. In response to 
comments, the BLM made a number of 
changes to this definition, most notably 
changing the term to ‘‘economically 
marginal property’’ in the final rule. 

The BLM believes this new term is 
more reflective of the BLM’s intent, 
which is to describe a type of property 
that should be allowed to be part of a 
CAA in order to avoid premature 
plugging and abandonment. The 
thresholds that the proposed and final 
rules use to identify a property as at risk 
of being shut-in are not exclusively 
volume-based. The new name 
recognizes that the thresholds are 
actually based on production volume 
and other economic considerations, 
including commodity price, fixed and 
variable operating costs, and taxes. 

Specifically, under both the proposed 
and final rules, the BLM can approve 
commingling in two circumstances 
relating to economics of well operations: 
(1) When a prudent operator, for 
economic reasons, would plug a well or 
shut-in the lease, unit PA, or CA instead 
of spending the money to achieve non- 
commingled measurement of 
production; or (2) When the capital 
expenditure on equipment necessary to 
achieve non-commingled measurement 
of production would exceed the net 
present value of projected Federal or 
Indian royalty over the life of the new 
equipment. The BLM captured both of 
these circumstances in the definition of 
a ‘‘low-volume property’’ in the 
proposed rule, and carried that structure 
into the final rule’s definition of an 
‘‘economically marginal property.’’ 

Under the final rule, a lease, unit PA, 
or CA qualifies as an ‘‘economically 
marginal property’’: 

(1) ‘‘If the operator demonstrates that the 
expected revenue generated from crude oil or 
nature gas production volumes on that 
property (above the operating costs 
associated with those production activities) 
is not sufficient to cover the nominal costs 
of the capital expenditures required to 
achieve measurement of non-commingled 
production of oil or gas from that property 
over a payout period of 18 months,’’ or 

(2) If the operator demonstrates that ‘‘its 
royalty net present value, or the discounted 
value of the Federal or Indian royalties 
collected on revenue earned from crude oil 
or natural gas production on the lease, unit 
PA, or CA over the expected life of the 
equipment that would need to be installed to 
achieve non-commingled measurement 
volumes, is less than the capital cost of 
purchasing and installing this equipment.’’ 

The final rule takes a somewhat 
different approach than the proposed 
rule to define these two circumstances. 
Specifically, the final rule: 

• Changes the threshold for what 
qualifies as an economically marginal 
property from a 10 percent, before tax, 
rate of return in the proposed rule to an 
18-month, after-tax, payout period in 
the final rule; 

• States explicitly that the economic 
analysis considers operating costs; 

• Clarifies that the analyses for oil 
and gas commodities are done 
separately, based on the income streams 
from the commodity and the expenses 
required to achieve non-commingled 
measurement of that commodity; and 

• States explicitly that if economic 
circumstances change, and a Federal or 
Indian lease, unit PA, or CA ceases to 
be an economically marginal property, 
the lease, unit PA, or CA will no longer 
qualify for a CAA. 

The BLM changed the first economic 
threshold test from a 10 percent, before 
tax, rate of return in the proposed rule 
to an 18-month, after-tax, payout in the 
final rule, primarily based on comments 
received. As explained in the preamble 
to the proposed rule, the initial test was 
developed based on the provisions of 
Instruction Memorandum (IM) 2013– 
152. The purpose of the economic 
analysis in IM 2013–152, the proposed 
rule, and the final rule is to simulate the 
analysis that a prudent operator would 
make in deciding whether or not to 
invest money to achieve non- 
commingled measurement of 
production. If that analysis concludes 
that it would be uneconomic for the 
operator to make the investment and 
they would instead opt to shut in the 
property, then the BLM will grant 
commingling approval. In these 
situations, the BLM believes that it is in 
the public interest to sustain production 
by allowing commingling, even if 
commingled measurement may be 

somewhat less accurate and hard to 
verify than non-commingled 
measurement. 

The only question is how best to 
identify the point at which a prudent 
operator would choose to shut in rather 
than invest in equipment to achieve 
non-commingled measurement. Several 
commenters said the proposed 10 
percent rate-of-return cutoff point 
(calculated before Federal, State, and 
local taxes) was too low, and that the 
BLM, should instead use a 20 percent 
rate of return. Other commenters 
recommended replacing the 10 percent 
rate of return threshold with a payout 
period. The BLM agrees with the 
commenters who recommended that the 
BLM use a payout period method rather 
than a rate-of-return method, because 
the former provides a simpler and more 
objective picture of whether a particular 
course of action is economically viable, 
and it is a method commonly used by 
industry. 

Under the rate-of-return method in 
the proposed rule, the BLM would have 
had to assume a rate of return on initial 
investment that would be sufficient for 
a prudent operator to install metering 
equipment to achieve non-commingled 
measurement of a lease, unit PA, or CA. 
The payout method used in the final 
rule uses a formula to determine 
whether the production volumes at that 
lease, unit PA, or CA are sufficient to 
generate enough net revenue, after taxes 
and operating costs, to cover the 
nominal cost of equipment installation 
within the payout period. Additionally 
it was clear from the comments received 
that different companies apply different 
rates of return to evaluate their 
investments. For these reasons, the BLM 
felt it was appropriate to replace the 
rate-of-return method with the payout 
method. 

One commenter stated that industry 
typically uses a payout period of 6 
months to 18 months as the criterion for 
deciding whether or not to invest in a 
new project. The commenter went on to 
state that a 15 percent rate of return 
(before tax) yields approximately the 
same result as a 22-month payout. An 
18-month payout would be 
approximately the same as a 20 percent 
(before tax) rate of return, which is a 
threshold suggested by several 
commenters. Based on these comments, 
the BLM believes that an 18-month 
payout period is reasonably 
representative of the threshold a 
prudent operator would use to 
determine the economic viability of 
achieving non-commingled 
measurement of production. 

Additionally, there were a few 
comments that recommended that the 
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BLM evaluate alternative cost-benefit 
methodologies and definitions, 
including those found in the Federal Oil 
and Gas Royalty Simplification and 
Fairness Act of 1996, and the Interstate 
Oil and Gas Commission report, entitled 
Marginal Wells: Fuel for Economic 
Growth, (2012). The BLM agrees with 
these comments, noting that the 
proposed 10 percent rate of return was 
a starting point, as the proposed rule 
specifically asked for feedback on the 
suitability of the BLM’s using this rate 
of return for identifying a ‘‘low-volume 
property.’’ The BLM believes the 18- 
month payout threshold used in the 
final rule is consistent with these 
comments. 

Also unlike the proposed definition of 
‘‘low-volume property,’’ the definition 
of ‘‘economically marginal property’’ in 
the final rule specifically considers 
taxes, fixed and variable operating costs, 
and commodity prices. While the ‘‘low- 
volume property’’ definition in the 
proposed rule implicitly included 
operating costs and commodity prices in 
the rate-of-return calculation, it did not 
include taxes. The BLM believes that 
the addition of taxes and the explicit 
addition of operating costs and 
commodity price considerations help to 
make the payout calculation more 
representative of an economic analysis 
that a prudent operator would perform. 

Finally, in the final rule definition, 
the BLM clarified that the economic 
analyses are specific to the commodity 
to which the commingling request 
applies. For example, if a lease produces 
a high volume of gas with small 
amounts of associated condensate, and 
the operator wishes to commingle the 
condensate production with similar 
volumes of condensate produced from 
private leases, the economic analysis 
performed under § 3173.14(b)(1) would 
only consider the income, costs, and 
payout period related to measuring the 
condensate. The BLM made this 
addition to the final rule to clarify that 
neither operators nor BLM field offices 
should include the income and costs 
from a commodity which the operator is 
not proposing to commingle. The 
proposed rule was silent on whether the 
economic analysis should be based on 
total oil and gas production or just on 
the commodity the operator requests for 
commingling. However, it was always 
the BLM’s intent that this analysis occur 
on the basis of the commodity for which 
commingled measurement is proposed. 
This clarification in the final rule is 
consistent with that intent. 

In support of the new definition for 
‘‘economically marginal property’’ the 
BLM added two additional definitions— 
‘‘payout period’’ and ‘‘royalty net 

present value (RNPV)’’—each of which 
is discussed (in alphabetical order) 
below. 

In addition, in the final rule the BLM 
added a definition for the term ‘‘free 
water.’’ That term appeared multiple 
times in the proposed rule but was not 
defined because the BLM believes it is 
commonly understood by the industry. 
While the BLM did not receive any 
comments on the use of this term, the 
BLM determined that it should 
nevertheless include a definition in the 
final rule to clarify its intent with 
respect to the use of the term in this 
regulation. The final rule therefore 
defines ‘‘free water’’ as ‘‘the measured 
volume of water that is present in a 
container and that is not in suspension 
in the contained liquid at observed 
temperature.’’ This definition tracks the 
commonly understood definition of the 
term used routinely by industry and the 
BLM. 

The final rule modifies the definition 
of the term ‘‘land description’’ from the 
proposed rule in § 3173.1, to clarify the 
information needed by the BLM. The 
purpose of defining the term ‘‘land 
description’’ in both the proposed and 
final rules is to ensure that the 
geographic location information that 
operators occasionally provide to the 
BLM meets the applicable standards. 

Under the proposed rule, the BLM 
defined ‘‘land description’’ to mean ‘‘the 
geographical coordinates referenced to 
the National Spatial Reference System, 
North American Datum 1983 or latest 
edition, in feet and direction from the 
nearest two adjacent section lines, or, if 
not within the Rectangular Survey 
System, the nearest two adjacent 
property lines, generated from the 
BLM’s current Geographic Coordinate 
database (Public Land Survey System).’’ 
The final rule modifies this definition to 
require operators to provide information 
about location that is consistent with 
the U.S. Department of the Interior’s 
Manual of Surveying Instructions (2009) 
and that includes information about the 
quarter-quarter section, section, 
township, range, and principal meridian 
of the proposed location. This 
definitional change was not suggested 
by commenters, but was made to make 
the definition in § 3173.1 consistent 
with the existing geographic location 
information requirements of 43 CFR. 
3162.6, which requires operators to have 
geographic location information on their 
well- and facility-identification signs. 
Subpart 3173 requires operators to 
record land descriptions on their site 
facility diagrams, FMP applications, 
water draining and hot-oiling 
paperwork, and reports of theft or 
mishandling of production. By 

confirming the definitional provisions 
of these two requirements, the final rule 
ensures consistency and allows BLM 
inspectors to cross-reference the land 
description information on a site facility 
diagram with the geographic location 
information on a given facility sign and 
confirm that they are inspecting the 
correct measurement facility. It should 
be noted that the definition of ‘‘land 
description’’ does contemplate the use 
of ‘‘other authorized survey 
designations acceptable to the AO, such 
as metes-and-bounds, or latitude and 
longitude,’’ which accounts for 
instances where the land may be 
unsurveyed or another survey method is 
necessary. 

As noted in the discussion above, to 
support the implementation of the 
definition of ‘‘economically marginal 
property’’ the BLM added a definition 
for the term ‘‘payout period,’’ which is 
defined as ‘‘the time required, in 
months, for the cost of an investment in 
an oil or gas FMP at a specific lease, unit 
PA, or CA to equal the nominal revenue 
earned from crude oil production for an 
oil FMP, or natural gas production for 
a gas FMP, minus taxes, royalties, and 
any operating and variable costs.’’ This 
definition is consistent with the intent 
behind the definition of ‘‘economically 
marginal property’’ established by this 
final rule. The definition clarifies that 
payout periods are determined 
independently for each oil and gas FMP 
at a given lease, unit PA, or CA. 

The BLM included a definition for the 
term ‘‘permanent measurement facility’’ 
to the final rule in response to a 
commenter’s concern with § 3173.12(d) 
of the proposed rule, which required 
operators to obtain FMP approval before 
any production leaves a measurement 
facility. The commenter pointed out that 
during well testing, and before initiating 
production, operators send oil to a 
temporary tank or send gas down the 
sales line to determine the well’s 
production rate. The test results help 
the operator determine the size and type 
of measurement facility needed. The 
commenter said it would be overly 
burdensome to require operators to 
obtain FMP approvals for temporary 
measurement equipment used during 
well testing as well as for permanent 
measurement facilities. 

The BLM agrees in part with this 
comment and has provided a definition 
for the term ‘‘permanent measurement 
facility,’’ which means ‘‘all equipment 
constructed or installed and used on- 
site for 6 months or longer for the 
purpose of determining the quantity, 
quality, or storage of production that 
meets the definition of FMP under 
§ 3170.3.’’ In addition, the final rule also 
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clarifies that paragraphs (d) and (e) of 
§ 3173.12, which pertain to when 
operators must apply for their FMP 
numbers, apply only to permanent 
measurement facilities. Therefore, 
temporary equipment used during well 
testing operations, including temporary 
tanks to store oil, are not affected by the 
FMP requirement. However, since a 
‘‘sales line’’ by definition is a permanent 
facility, and any gas that travels through 
it is royalty bearing, the BLM added a 
6-month timeframe to the definition of 
permanent measurement facility to 
make clear that the FMP requirement 
does not apply during well testing. Six 
months was chosen because that is 
when the BLM typically performs its 
first environmental inspection of 
production facilities after a well is 
completed, and after that point, the 
continued use of temporary equipment 
at the wellsite would raise concerns that 
an operator is having difficulty 
installing its permanent facilities. 

The BLM added a definition of 
‘‘royalty net present value (RNPV)’’ to 
support implementation of the term 
‘‘economically marginal property.’’ The 
final rule defines RNPV as the ‘‘net 
present value of all Federal or Indian 
royalties paid on revenue earned from 
crude oil production or natural gas 
production from an oil or gas FMP at a 
given lease, unit PA, or CA over the 
expected life of the metering equipment 
that must be installed for that lease, unit 
PA, or CA to achieve non-commingled 
measurement.’’ This definition is 
consistent with the intent behind the 
definition of ‘‘economically marginal 
property’’ established by this final rule. 

The BLM also received comments 
concerning its use of the term ‘‘royalty- 
free use.’’ Specifically, a commenter 
expressed concern that the terms 
‘‘beneficial use’’ and ‘‘royalty-free use’’ 
were used interchangeably multiple 
times in the preamble discussion of the 
proposed rule, without any definitions 
being offered for either term. The 
commenter also noted that only the term 
‘‘royalty-free use’’ was used in the 
proposed rule itself, and no definition 
was provided. The commenter 
suggested a definition of ‘‘royalty-free 
uses,’’ which specifically included all 
equipment and facilities serving 
directionally or horizontally drilled 
wells that may be located off the lease. 

The BLM agrees with the commenter 
that it should not have used the two 
terms interchangeably. The BLM should 
have used the term ‘‘royalty-free use’’ 
rather than ‘‘beneficial use,’’ because the 
former is more specific and more 
applicable in the context of this rule. 
For example, the term ‘‘beneficial use’’ 
sometimes refers to using produced 

water for other purposes, such as a 
water source for livestock or for 
enhancing vegetation regrowth during 
reclamation, both of which have nothing 
to do with production verification and 
accountability. 

The BLM did not, however, feel it was 
necessary to provide a definition for 
royalty-free use at this time. First, the 
royalty-free use of oil or gas from 
onshore Federal and Indian leases, 
units, and CAs is governed by the 
longstanding Notice to Lessees and 
Operators 4A (NTL–4A) and the BLM 
believes the concept to be well 
understood by operators. Second, the 
BLM plans to update its regulations 
pertaining to the royalty-free use of oil 
and gas as part of a separate 
rulemaking—Waste Prevention, 
Production Subject to Royalties, and 
Resource Conservation (81 FR 6616) 
(Waste Prevention Rule)—that will 
provide additional clarity on the 
royalty-free use of oil and gas from 
onshore Federal and Indian leases. Until 
such time as the Waste Prevention Rule 
is finalized, for the purpose of this final 
rule, the meaning of the term ‘‘royalty- 
free use of oil and gas’’ will be 
consistent with the royalty-free use of 
oil or gas as currently defined in NTL– 
4A. No changes were made to proposed 
rule in response to this comment. 

Section 3173.2 Storage and Sales 
Facilities—Seals 

Paragraphs (a) and (b) of § 3173.2 
require any lines entering or leaving any 
oil storage tank or storage facility to 
have valves capable of being effectively 
sealed during specific operational 
phases—production, sales, water 
draining, or hot oiling. 

Paragraph (c) identifies the specific 
types of valves that are not considered 
‘‘appropriate valves’’ (i.e., valves that 
must be sealed during the production 
phase or the sales phase) and, as such, 
are not subject to the requirements of 
subpart 3173. These valves include 
valves on production equipment; valves 
on water tanks, so long as there is no 
possibility of access to production; 
valves on tanks contains waste or slop 
oil; sample cock valves; fill-line valves 
on certain marginal production tanks; 
gas line valves; heating system valves; 
pump valves; tank vent-line valves; and 
sales, equalizer or fill-line valves on 
systems where production may only be 
removed through an approved metering 
system. 

Paragraph (d) prohibits tampering 
with an ‘‘appropriate valve,’’ and 
specifies that tampering may result in 
assessment of civil penalties for 
knowingly or willfully preparing, 
maintaining, or submitting false, 

inaccurate, or misleading information 
under Section 109(d)(1) of FOGRMA, 30 
U.S.C. 1719(d)(1), and 43 CFR 
3163.2(f)(1), or for knowingly or 
willfully taking, removing, transporting, 
using, or diverting oil or gas from a lease 
site without valid legal authority under 
Section 109(d)(2) of FOGRMA, 30 U.S.C. 
1719(d)(2), and 43 CFR 3163.2(f)(2). 

The BLM received many comments 
on proposed § 3173.2. Several 
commenters expressed concern with the 
relationship between the general 
prohibition against tampering under 
§ 3170.4 of the proposed rule and the 
specific prohibition against tampering 
with any appropriate valve under 
proposed paragraph (d) of this section. 

One commenter, in particular, was 
concerned that under the new 
requirements the commenter would not 
be able to perform maintenance on 
valves without the procedure being 
considered tampering or unauthorized 
seal removal. Two other commenters 
stated that the criteria for determining 
what qualifies as tampering were 
overbroad and ambiguous. They also 
questioned if an unintentional act or 
human error would be considered 
tampering. 

The BLM believes these comments 
have merit and, as discussed previously, 
has added a definition of the term 
‘‘tampering’’ to § 3170.3 of the final rule. 
As previously noted, ‘‘tampering’’ 
means any deliberate adjustment or 
alteration to the meter or measurement 
device, appropriate valve, or 
measurement processes that could 
introduce bias into the measurement or 
affect the BLM’s ability to 
independently verify volumes or 
qualities reported. This definition 
should help the public understand how 
the BLM will determine whether a 
particular incident constitutes 
tampering. 

As for operator maintenance on 
valves, such acts will not be considered 
tampering as long as the maintenance 
work does not alter the valve or 
introduce bias into the measurement. If 
the valve being worked on falls under 
the seal requirements (i.e., it is used in 
the process for determining the quantity 
or quality of oil for royalty purposes), it 
is permissible to remove the seal for 
maintenance purposes as long as the 
specific reason for removing the seal is 
noted in the seal record. The BLM did 
not change the final rule to address this 
comment. 

Another commenter stated that valves 
would need to be changed out in 
response to the requirements under this 
section, making marginal wells 
unprofitable. The BLM does not believe 
that any valves will need to be changed 
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out because these requirements are the 
same as those in Order 3, which already 
requires all appropriate valves capable 
of being effectively sealed to be sealed. 
Since this provision merely continues 
existing requirements, no changes to the 
final rule were made in response to this 
comment. 

Another commenter was concerned 
that proposed § 3173.2(c)(3), which 
exempts valves on tanks that contain oil 
that the AO or authorized representative 
(AR) has determined to be waste or slop, 
would impose additional costs on 
operators because of the time it could 
take the AO or AR to make the 
determination. While waiting for the AO 
or AR determination, the commenter 
said, operators would have to spend 
money on additional tanks to store their 
slop or waste oil. The BLM disagrees. 
This requirement is very similar to the 
existing requirements of Order 3, and 
therefore will not impose any additional 
burdens on operators. A company will 
not need a new tank while waiting for 
a determination from the AO or AR; 
rather the company will have to 
properly seal any tanks holding such oil 
until it is determined to be slop oil or 
waste oil. The cost to obtain a seal 
should not present any sort of monetary 
hardship for the operator. Thus, the 
BLM did not make any changes in 
response to this comment. 

Section 3173.3 Oil Measurement 
System Components—Seals 

Section 3173.3 of the final rule 
identifies a nonexclusive list of the 
components used in LACT meters or 
Coriolis oil measurement systems (CMS) 
that must be effectively sealed to 
indicate whether tampering may have 
occurred. The BLM received a few 
comments on this section of the 
proposed rule. 

One commenter stated that the 
proposed seal requirements are much 
more extensive than those in Order 3 
and will create additional burden and 
expense for the operator because seals 
routinely break and the seal-reporting 
requirements for these instances under 
§ 3173.9 are fairly detailed. In addition, 
the commenter said there is a risk of 
delayed revenue while the operator 
waits for the AO to approve removal of 
a seal. The BLM disagrees that the seal 
requirements are much more extensive 
than those found in Order 3. This final 
rule adds only four items to the Order 
3 list of components that are used for 
quantity or quality determination of oil 
and that must therefore be effectively 
sealed. Those four additional 
components are the right-angle drive, 
totalizer, prover connections, and valves 
on diverter lines larger than 1 inch in 

nominal diameter. The BLM does not 
believe seal requirements for these 
components are particularly 
burdensome, and, since they all are 
points where tampering could occur, it 
is important that they be subject to the 
same sealing requirements as other 
components of the measurement system. 

As for the commenter’s concern about 
revenue being delayed while an 
operator waits for the AO to approve 
removal of a seal—under normal 
circumstances, there is no need to wait 
for AO approval to remove a seal. Seals 
may be taken off and put back on as 
long as these events are recorded in the 
seal record. In the event a Federal seal 
is placed on a component, the AO must 
provide approval prior to any removal; 
however, an AO can provide verbal 
approval to remove a Federal seal as 
soon as the associated violation is 
corrected. These comments did not 
result in any changes to the final rule. 

One commenter said they could not 
determine what effect proposed § 3173.3 
would have on their operations when 
related requirements—contained in the 
rulemaking that is replacing Order 4 (oil 
measurement)—had not yet published 
or been made available for public 
comment. The additional requirements 
cross referenced in proposed § 3173.3 
can be found in proposed 43 CFR 
3174.8(a) (for LACT systems) and 
proposed 43 CFR 3174.9(e) (for Coriolis 
systems). The BLM recognized the need 
for both sets of requirements to be 
available for public comment at the 
same time, which is why the comment 
period for this proposed rule was 
extended from its original September 
11, 2015, closure date until December 
14, 2015, in order to ensure there was 
sufficient overlap between the comment 
periods for the proposed rules for 
subparts 3173, 3174, and 3175. This 
overlap gave operators an opportunity to 
review the parts of proposed subpart 
3174 that were referenced in § 3173.3. 
This comment did not result in any 
changes to the final rule. 

Another commenter said that the seal 
requirements for oil measurement 
systems are only appropriate at those 
points where theft or mishandling can 
realistically occur, and the requirements 
under this section are unnecessary. The 
commenter suggested that the BLM 
maintain the seal requirements in Order 
3, which address the sealing of tanks 
when oil is sold through a LACT. The 
BLM did not make a change in response 
to this comment. The BLM does not 
believe that theft or mishandling, which 
affects only the quantity of the oil being 
measured, are the only factors that may 
impact the determination of royalties 
owed. The quality of the oil being 

produced will also influence royalty 
determination. For this reason, the BLM 
believes it is necessary to have a section 
in the rule dedicated to ensuring that all 
components of an oil measurement 
system that are used to determine the 
quality and quantity of oil must be 
effectively sealed. The BLM does agree 
with the commenter’s suggestion that 
we maintain Order 3’s seal 
requirements, which is why they were 
incorporated into the list of components 
that must be sealed under § 3173.3 of 
this final rule. 

The BLM also received several 
comments stating that some components 
of a LACT are not capable of being 
sealed, such as flow computers and back 
pressure valves. The commenters said 
flow computers are not capable of 
accepting a seal and back-pressure 
valves cannot operate if they are sealed. 
These commenters recommended that 
the BLM not subject these two 
components to the § 3173.3 sealing 
requirements. A third commenter stated, 
without providing specifics, that some 
of the devices listed in this proposed 
section are not constructed to be sealed. 
The commenter suggested that sealable 
components would have to be 
purchased or a secondary device would 
have to be built to allow for sealing. 
Without more specific information, the 
BLM cannot address this comment. 
However, prior to issuing this final rule, 
the BLM re-assessed the components 
listed in this section and continues to 
believe, except as noted below, that all 
of the identified components can 
reasonably be sealed, as all of them are 
routinely sealed today. 

With regards to requiring flow 
computers to follow this final rule’s seal 
requirements, commenters should be 
aware that the intent of sealing the flow 
computer is to have a log of when 
someone accesses the software. Sealing 
a flow computer could be accomplished 
through a lead wire seal, adhesive 
backed paper (sticker), or plastic seal, or 
a password and an event log. However, 
in response to this comment, the BLM 
has changed the final rule. The BLM 
removed flow computers from 
paragraph (a)(5) of this section and 
added a new item to the list—LACT or 
CMS—in paragraph (a)(6), giving the 
operator the opportunity to decide how 
best to ensure that the flow computer is 
sealed. As a result of these changes, 
paragraphs § 3173.3(a)(6) through (12) in 
the proposed rule are redesignated as 
§ 3173.3(a)(7) through (13) in the final 
rule. 

As for concerns raised about the 
inability to seal back-pressure valves, 
the BLM has made a change in response 
to this comment. In 3173.3(a)(7) of the 
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final rule (§ 3173.3(a)(6) in the proposed 
rule), the BLM has clarified that the 
component that is subject to the seal 
requirement is the back pressure valve 
pressure adjustment. Sealing the 
pressure adjustment on the back- 
pressure valve was already required 
under Order 3. The BLM believes it is 
important to preserve this requirement 
because if the pressure adjustment is 
changed after a meter proving, it could 
change the flow rate of hydrocarbons 
through the meter, impacting the 
accuracy of the measurement based on 
the prior proving. 

Section 3173.4 Federal Seals 

In the final rule, paragraph (a) of 
§ 3173.4 codifies the authority in section 
IV of Order 3, which calls for the BLM 
to place a Federal seal on any 
appropriate valve, sealing device, or oil 
meter system component that does not 
comply with the requirements of final 
§§ 3173.2 or 3173.3. Paragraph (b) 
clarifies that the placement of a Federal 
seal does not relieve the operator of the 
requirement to comply with §§ 3713.2 
or 3173.3. Paragraph (c) prohibits the 
removal of a Federal seal without BLM 
approval. 

The BLM received several comments 
requesting that Federal seals not be 
attached immediately upon discovery of 
a violation that warrants placement of a 
seal. Two commenters requested a 10- 
day notice prior to the BLM placing a 
Federal seal, and another commenter 
requested that a reasonable time be 
given to bring the component into 
compliance prior to the BLM attaching 
a Federal seal. Other commenters said 
the BLM should not be sealing or 
changing valves or any other production 
components without an operator’s 
representative being present to witness 
the change. Commenters recommended 
that the BLM give notice to the operator 
as to why the seal was placed, and the 
procedure for removing the seal. 

The BLM did not change the final rule 
in response to these comments because 
the only violations that would cause the 
BLM to place a Federal seal on valves 
or production equipment would be 
those that are considered major, as 
defined in 43 CFR 3160.0–5—that is, 
noncompliance actions that could cause 
or threaten immediate, substantial, and 
adverse impacts on health and safety, 
the environment, production 
accountability, or royalty income. Since 
the seal requirements in §§ 3173.2 or 
3173.3 of this final rule were put in 
place to ensure that tampering does not 
occur, the BLM generally believes these 
incidents of noncompliance constitute 
major violations. 

However, the BLM believes that some 
of the commenters’ concerns have merit, 
and will ensure that its Inspection and 
Enforcement Handbook provides clear 
guidance to BLM inspectors that: They 
must not change the position of a valve 
or component; the Federal seal must be 
attached to the valve or component as 
found; and each Federal seal installed 
must have a card attached that identifies 
it as a Federal seal, and advises that the 
removal or violation of the seal without 
approval by the AO will result in an 
immediate assessment of $1,000. The 
name and telephone number of the AO 
will be shown on the card. In addition, 
the operator will also receive notice in 
the form of an INC that will address all 
the violations associated with the 
Federal seal that the operator must 
correct prior to removal of the seal. The 
BLM did not make any changes to the 
final rule in response to this comment. 

Section 3173.5 Removing Production 
From Tanks for Sale and Transportation 
by Truck 

Section 3173.5, paragraphs (a) and (b), 
of the final rule make clear that, at the 
completion of either a single or a 
multiple truckload sale, the driver of the 
load(s) must possess all the information 
that is required in § 3174.12. Under 
paragraph (c), once the seals are broken, 
the purchaser or transporter is 
responsible for the entire contents of a 
tank until it is resealed. 

The BLM received a comment asking 
us to delay this final rule until we 
publish and make available for public 
comment two related rulemakings that 
will replace Orders 4 (subpart 3174) and 
5 (subpart 3175). The commenter noted 
that § 3173.5(a) and (b) require truck 
drivers to possess certain information 
after oil sales, but the information will 
be set forth in § 3174.12, which was 
proposed in the separate Order 4. The 
BLM recognizes the commenter’s 
concern, at least as it relates to the 
proposed rule to replace Order 4, which 
is why the comment period for this 
proposed rule was extended from its 
original September 11, 2015, closure 
date until December 14, 2015, to ensure 
there was sufficient overlap between the 
comment periods for the proposed rules 
for subparts 3173, 3174, and 3175. This 
overlap gave operators an opportunity to 
review the parts of proposed subpart 
3174 that were referenced in § 3173.5. 
This comment did not result in any 
changes to the final rule. 

Several commenters expressed 
concern with language in paragraph (c) 
that makes the purchaser or transporter 
responsible for the entire contents of the 
oil tank from the time that the seals are 
broken until it is resealed. The 

requirements in paragraph (c) are taken 
directly from Order 3 with one minor 
modification. Under section III.C.1.c of 
Order 3, only the ‘‘purchaser’’ is 
responsible for the entire contents of the 
unsealed tank during a sale. The 
commenters stated that § 3173.5(c) 
would be a burden on transporters 
because it will cost them time and 
money to wait on-site for tanks to be 
resealed by the facility’s operator after 
an oil sale. The BLM disagrees with this 
comment. It is standard practice for 
transporters, whether or not they are the 
purchasers, to remove and replace seals 
without the operator’s representative 
being on location. Transporters do this 
because it protects them from liability if, 
subsequently, produced oil cannot be 
accounted for. No changes were made to 
the final rule as a result of this 
comment. 

Section 3173.6 Water-Draining 
Operations 

Section 3173.6 of the final rule 
requires the operator, purchaser, or 
transporter, as appropriate, to record 
specific information when water is 
drained from tanks that hold 
hydrocarbons, including the total 
observed volume (TOV) and free water 
that are in the tank before, and TOV 
after, water is drained. Order 3 did not 
require operators to record these 
volumes, which could have led to 
hydrocarbons being drained with the 
water and removed without proper 
measurement and accounting, and 
without royalties being paid. 

The BLM received many comments 
regarding this section. Several 
commenters stated that the 
documentation requirements were 
excessive and added little to no value to 
accounting for production. The BLM 
made several changes in response to 
these comments, to reduce 
documentation requirements and 
eliminate any confusion over when 
operators should document the FMP 
number during water-draining 
operations. Specifically, the BLM 
reduced the overall amount of 
information that operators must 
document by eliminating from this 
section the requirements that operators 
record the opening and closing gauge 
times, the name of the person and 
company draining the tank, and the 
FMP number associated with the tank. 

Another commenter questioned 
whether the requirement to identify the 
FMP associated with a tank subject to 
this provision would mean that an FMP 
is required for each condensate tank in 
the field. By way of clarification, 
condensate tanks, just like oil storage 
tanks, must have FMP numbers. 
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However, oil and condensate tanks that 
are part of a tank battery share the same 
FMP number. 

Another commenter recommended 
that the BLM exempt ‘‘low-volume 
sources’’ from the requirements, to 
reduce the paperwork and record- 
maintenance costs for operators of such 
sources. The BLM does not believe that 
an exemption for small producers (or 
operators of low-volume sources) is 
appropriate and did not change the final 
rule as a result of this comment. As 
noted earlier, it is important for all 
operators to ensure that hydrocarbons 
are not being drained with the water 
and removed without proper 
measurement and accounting, and 
without the royalties due being paid. 
Having operators record the volume of 
hydrocarbons that are in the tank before 
and after water is drained helps ensure 
that the proper royalties are paid. When 
performing production accountability 
inspections, the BLM will compare 
these water-draining records, along with 
other production and sales records, with 
production reports that operators submit 
to ONRR. These records will allow the 
BLM to independently verify 
production that is attributable to Federal 
and Indian leases. The BLM did not 
make any changes in response to this 
comment. 

One commenter said the existing 
Order 3 seal requirements already 
prevent theft of oil because they provide 
a tracking mechanism for the transfer of 
any liquids from production tanks, and 
therefore the provisions of the proposed 
rule were unnecessary. The BLM 
disagrees that Order 3’s seal 
requirements already prevent theft of 
oil. Existing requirements related to seal 
records do not provide any information 
on how much TOV is in a tank before 
and after water is drained. They merely 
show when a tank is sealed and 
unsealed, and by whom, not what was 
drained, nor how much was removed 
from the tank. No changes were made to 
the final rule as a result of this 
comment. 

Other commenters stated that § 3173.6 
would require the gauging of tanks prior 
to and after a sale. They said that while 
such a practice is necessary during 
custody transfer, this requirement could 
be hazardous to employees because it 
would unnecessarily expose them to 
benzene or volatile organic compounds 
(VOC). In response to these comments, 
the BLM added new language to 
paragraphs (e) and (g) that allows either 
manual or automatic gauging for the 
opening and closing gauge, TOV, and 
free-water measurements, all of which 
must be to the nearest 1⁄2 inch. Giving 
operators the option of conducting this 

measurements using automatic gauging 
will provide an opportunity for 
operators to reduce employees’ 
exposure in the field. 

Finally, one commenter said the 
color-cut measurement method 
requirement in the proposed rule is not 
accurate for indicating water oil contact 
with heavy oils that are less than 30 
degrees gravity. The commenter said 
that an opening and closing gauge 
would be a sufficient indicator to 
determine the amount of water in the 
tank. The BLM agrees with the comment 
that color-cut measurements are not 
accurate in some situations and has 
removed this requirement from the final 
rule. Instead, paragraph (e) has been 
rewritten to require operators to simply 
document ‘‘free-water measurements,’’ 
which allows operators to use any 
reliable method for measuring free 
water, including electronic equipment. 

Section 3173.7 Hot Oiling, Clean-Up, 
and Completion Operations 

Section 3173.7(a) of the final rule 
requires that specific information be 
recorded when hydrocarbons are 
removed from storage and used on the 
lease, unit PA, or CA for hot oiling, 
clean-up, and completion operations, 
including the volume of hydrocarbons 
removed from storage and expected to 
be returned to storage. Paragraph (b) 
requires operators to consider as sold, 
and to measure following the 
requirements of this final rule, any 
production used from storage for hot 
oiling, line flushing, or completion 
operations on a different lease, unit PA, 
or CA. 

Under Order 3, the operator was 
required to record only the date, seal 
number removed, new seal number 
installed, and the reason for removing 
oil for hot-oiling, clean-up, or 
completion operations. The operator 
was not required to record the volume 
of hydrocarbons that was removed from 
storage and were expected to be 
returned. This omission could have led 
to the volume of produced 
hydrocarbons being counted twice—first 
when it was initially produced then 
later after it was returned to storage. 

The BLM received many comments 
on this requirement. A few commenters 
said that an operator’s field personnel 
are on hand, closely monitoring these 
types of operations, ensuring that the oil 
is returned to the tank and that it is 
counted just once. Commenters said 
there is no reason for the BLM to require 
operators to maintain records of these 
volumes because operators only pay 
royalties on oil that is sold, not oil that 
is produced, and hot-oiling, clean-up, 
and completion operations are unrelated 

to sales. The BLM agrees that having an 
operator’s field personnel on hand, 
closely monitoring these operations, is 
ideal for ensuring that oil is not counted 
twice during these operations. However, 
the BLM’s experience has shown that in 
many instances field personnel do not 
monitor these operations because they 
are called away for other duties. The 
BLM did not change the final rule in 
response to this comment, because the 
BLM believes there is a need to address 
inconsistent practices among operators 
and to ensure there is proper 
documentation of the volume of oil used 
in these operations. 

In response to the comment that hot 
oiling, clean-up, and completion 
operations have nothing to do with sales 
volumes, the BLM notes that it is 
required to verify not only sales 
volumes but also production volumes 
and to report on avoidably lost gas 
under NTL–4A. Hot oiling, clean-up, 
and completion all involve production 
volumes, and therefore are properly 
within the scope of the proposed rule. 

Another commenter said the BLM 
does not have the authority to impose 
the requirements under this section, 
requested that the BLM explain why 
these new requirements are necessary, 
and asked that we provide the legal 
citation for the new law that justifies 
this authority. The BLM’s authority to 
impose site-security, record-keeping, 
and production accountability 
requirements for the production of 
Federal and Indian oil and gas is not 
‘‘new.’’ The statutes authorizing the 
BLM to issue this rule have been in 
place for decades and were identified 
earlier in this preamble. These statutes 
include the ones that were identified as 
the basis for existing Order 3. 

A few commenters said that the 
requirement that operators gauge oil 
level, maintain seals, track FMPs, gauge 
tanks, etc., during completion 
operations will add to the workload of 
field personnel performing those tasks. 
For example, an employee will need to 
be onsite 24 hours a day, 7 days a week 
to make sure the seal changes are 
recorded on the run tickets and logged 
properly for tracking purposes. Several 
commenters said the documentation 
requirements under this section were 
excessive and added little to no value to 
production accounting. 

The BLM agrees with these 
commenters that the proposed 
documentation requirements were too 
expansive and in response changed the 
final rule to reduce the amount of 
information that operators must 
document during hot oiling, clean-up, 
and completion operations. In the final 
rule, the BLM removed requirements 
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that operators document the opening 
and closing gauge times; the name of 
person and company removing 
production from the tank; and the FMP 
number associated with the tank or 
group of tanks. The BLM has accounted 
for the costs of these revised 
recordkeeping requirements in its 
Paperwork Reduction Act analysis, 
which we discuss later in this preamble, 
and concludes that they are not a 
significant financial burden on 
operators. 

With respect to the general concern 
that these requirements are unnecessary, 
the BLM does not agree. These 
requirements are important and 
represent an important part of the final 
rule, because in their absence, operators 
could drain, transfer, or sell 
hydrocarbons without measuring and 
accounting for them during hot oiling, 
clean-up, and completion operations, 
resulting in incorrect royalties being 
paid. The BLM will use these records 
when performing production 
accountability inspections. Specifically, 
it will compare records from hot oiling, 
clean-up and completion operations, 
and other production and sales records, 
with reports that operators submit to 
ONRR. This will allow the BLM to 
independently verify production that is 
attributable to Federal and Indian 
leases. 

As for the commenter’s claim that 
these recordkeeping requirements for 
well completion operations would 
necessitate an operator’s field personnel 
to be present at the wellsite 24/7, the 
BLM does not have enough information 
to respond to this comment. While the 
BLM agrees that, in general, operators 
will now have to document more 
information than they have been 
documenting under Order 3, the BLM 
does not believe that any of these 
additional recordkeeping requirements 
will require company personnel to be 
onsite 24/7. The final rule was not 
changed as a result of this comment. 

The BLM did not receive any 
comments on paragraph (b). However, 
the BLM makes a clarification in the 
final rule that the production reported 
to ONRR as sold must be ‘‘for the period 
covering the production in question.’’ 

Section 3173.8 Report of Theft or 
Mishandling of Production 

Section 3173.8 of the final rule 
includes security provisions that are 
intended to prevent theft or 
mishandling of oil, complementing the 
minimum standards for site security and 
production handling established in this 
rule. Paragraph (a) requires operators, 
transporters, and purchasers to report 
verbally all incidents of theft and 

mishandling of production to the BLM 
no later than the next business day after 
they or their employees discover them. 
Paragraph (b) specifies the information 
that must be included in a written 
incident report, which is required 
within 10 business days of any oral 
report. Such reports must be made the 
next business day after discovery and 
may be made orally or through a 
‘‘written incident report.’’ Oral reports 
must be followed by written reports 
within 10 business days. Adding 
purchasers and transporters to these 
requirements is a change from Order 3, 
which required only operators to report 
theft or production mishandling, but is 
consistent with the overall approach to 
these requirements in the proposed and 
final rules. 

Many commenters were concerned 
about the requirement in paragraph (a) 
that purchasers and transporters report 
incidents of theft and mishandling to 
the BLM, and questioned the BLM’s 
authority to impose such a requirement 
on them. Since the wells and facilities 
belong to the operator, commenters said, 
the operator should be the one reporting 
all theft and production mishandling. 
The commenters said it would be 
redundant and unnecessary to have 
purchasers and transporters reporting 
theft and mishandling to the BLM, and 
could lead to multiple reports and 
confusion. A few commenters added 
that this change could make operators 
accountable for potentially arbitrary and 
inaccurate third-party reports of theft or 
production mishandling. 

Finally, some commenters asked why 
operators could be subject to an 
immediate assessment when they fail to 
report theft or mishandling to the BLM. 

The BLM believes it is necessary to 
require purchaser and transporters, in 
addition to operators, to report instances 
of theft or production mishandling 
when they discover them because, as 
noted in the proposed rule preamble, 
purchases and transporters are 
sometimes the first to discover such 
instances or to recognize suspicious 
activity. When transporters or 
purchasers report theft or production 
mishandling, the BLM intends to work 
with transporters, purchasers, and 
operators to verify the reports, with each 
party being responsible for the 
information it provides. The BLM’s 
authority to require purchasers and 
transporters to report theft or 
production mishandling comes from 
Section 103(a) of FOGRMA, which 
provides that ‘‘a lessee, operator, or 
other person directly involved in 
developing, producing, transporting, 
purchasing, or selling oil or gas . . . 
shall establish and maintain any 

records, make any reports, and provide 
any information that the Secretary may, 
by rule, reasonably require for the 
purposes of implementing this Act or 
determining compliance with rules or 
orders under this Act.’’ Sections 
102(b)(2) and 301(a) of FOGRMA allow 
the BLM to prescribe any rules, 
regulations, or appropriate measures to 
protect oil from theft. The final rule 
simply places the same expectations on 
purchasers, transporters, and operators, 
which are all parties involved in 
production, for reporting theft and 
mishandling of production. 

The BLM does not agree that requiring 
purchasers and transporters to report 
theft and production mishandling 
creates confusion or is redundant and 
unnecessary. Reports by purchasers and 
transporters, together with information 
provided by operators, will improve the 
existing reporting system by giving the 
BLM more facts faster to investigate 
these situations. No changes were made 
to the final rule as a result of these 
comments. 

Other commenters discussing the 
provisions of the proposed rule related 
to theft or mishandling did not agree 
with the BLM’s decision to eliminate 
the self-inspection requirements 
contained in Order 3 section III.F, 
which are related to Order 3’s 
requirements for reporting theft or 
mishandling of oil. The purpose of the 
self-inspection requirement, according 
to those commenters, was for operators 
to periodically measure production 
volumes to assure that they complied 
with the BLM’s minimum site security 
requirements. These commenters said 
that self-inspection programs are a good 
practice, and that it would not be 
appropriate for the BLM to find an 
operator in violation of this section if 
they elect to implement a self- 
inspection program and report 
incidences of theft and mishandling. 
The commenters encouraged the BLM to 
maintain the Order 3 requirements for a 
self-inspection compliance program, 
rather than eliminate them. 

It has been impractical for the BLM to 
enforce the Order 3 self-inspection 
requirements because the requirements 
were vague, and the BLM never 
supplemented them with internal 
guidance or enforcement policy. This 
final rule replaces the Order 3 self- 
inspection program with stronger 
recordkeeping and documentation 
requirements, such as those in § 3173.9 
(Required recordkeeping for inventory 
and seal records). As explained in the 
recordkeeping section of this preamble, 
we believe this approach will ultimately 
improve overall production verification 
and accountability. That said, the BLM 
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does not disagree with the notion that 
self-inspection programs can help with 
a company’s internal compliance efforts, 
and nothing in the final rule would 
prohibit a company from implementing 
such a program on its own initiative. No 
changes were made in response to this 
comment. 

As for the commenters’ suggestion 
that the BLM not issue immediate 
assessments or take enforcement actions 
against those operators who are 
implementing a self-inspection program, 
the BLM does not agree with this 
suggestion. The BLM takes enforcement 
actions against operators that fail to 
report theft or production mishandling. 
The fact that an operator has a self- 
inspection plan in place does not and 
should not immunize the operator from 
enforcement for a failure to report. 
Under the final rule, consistent with the 
proposed rule, an operator that fails to 
report is subject to an immediate 
assessment under § 3173.29 (Immediate 
Assessments) of the final rule. No 
change was made in response to this 
comment. 

Finally, a number of commenters 
suggested that the BLM should be told 
whether incidents of theft or production 
mishandling have also been reported to 
law enforcement and company security 
in addition to the BLM. The BLM agrees 
that it needs to know if law enforcement 
and company security have been 
notified and added a new paragraph 
(b)(8), which now includes this 
requirement. This change will help the 
BLM work with company security and 
law enforcement to investigate and 
prosecute alleged incidents of theft and 
production mishandling in order to 
prevent future occurrences. 

Section 3173.9 Required 
Recordkeeping for Inventory and Seal 
Records 

Paragraph (a) of this section of the 
final rule requires operators to perform 
an end-of-month inventory consisting of 
the TOV in storage (measured to the 
nearest 1⁄2 inch), subtracting free water, 
and the volume not corrected for 
temperature/S&W, as reported to ONRR 
on the OGOR. Paragraph (b) specifies 
the records that an operator must 
maintain for each seal. 

The BLM received several comments 
on proposed § 3173.9. In the proposed 
rule, operators were simply required to 
measure and record the TOV in storage 
at the end of each calendar month. A 
few commenters said they did not have 
the ability to measure inventory at all 
sites on the actual last day of the month 
due to the number of tanks they operate, 
the volume corrections for temperature/ 
S&W, and the accuracy needed to meet 

the measurement standards of this 
section. 

The BLM agrees that operators may 
not be able to measure all inventory on 
the very last day of the month, 
especially those operators who have 
large numbers of storage tanks. In 
response, the final rule provides two 
options for an operator to perform an 
end-of-month inventory. The operator 
can either perform the measurements 
within +/¥3 days of the end of the 
month, or it can interpolate the values 
based on daily production values and 
gross sales volumes, using inventory 
measurements taken before and after the 
final day of the month. To help guide 
operators on the interpolation of their 
end-of-month inventories, the BLM 
provides the following equation in 
paragraph (b)(2) of this section, as well 
as an example of how the equation is to 
be applied: 
{[(X + Y¥W)/Z1] * Z2} + X = A, 
Where: 
A = calculated end of month inventory; 
W = first inventory measurement; 
X = second inventory measurement; 
Y = gross sales volume between the first and 

second inventory; 
Z1 = number of actual days produced 

between the first and second inventory; 
and 

Z2 = number of actual days produced 
between the second inventory and end of 
calendar month for which the OGOR 
report is due. 

These alternate approaches to 
maintaining inventories give operators 
more flexibility to meet the BLM’s 
recordkeeping requirements, but still 
ensure monthly volume measurements 
are recorded. 

Other commenters interpreted the 
proposed section to mean that operators 
were required to gauge their storage 
tanks manually, since at the time the 
proposed rule was released the BLM’s 
oil measurement regulations did not 
allow operators to use automatic tank 
gauging systems. As a result, these 
commenters asserted that requiring 
operators to manually gauge tanks 
would unnecessarily expose their 
employees to hazardous fumes. The 
BLM understands this concern and has 
added clarifying language to the final 
rule that allows operators to measure 
TOV either manually or with automated 
systems. The BLM was able to make this 
change because in the related 
rulemaking that is replacing Order 4 
with a new subpart 3174, operators now 
have the ability to use automatic tank 
gauging systems for oil sales, and thus 
such a system will also be permissible 
for inventory maintenance. 

Other commenters said this section 
was not necessary because recording the 

TOV in tanks is routine practice under 
sales contracts, and the seal 
requirements in paragraph (b) of this 
section are unnecessary because they 
are already covered in §§ 3173.2 and 
3173.3 of the proposed rules. With 
respect to those comments stating that 
recording the tank TOV is routine 
operator practice under sales contracts, 
it should be noted that those 
recordkeeping activities relate to 
periodic tank sales. Those records do 
not allow the BLM or the operator to 
determine monthly production or to 
detect theft or improper handling of 
production like an end-of-month 
inventory does. Additionally, operators 
are already required to report end-of- 
month inventories to ONRR so this 
requirement should not create an 
additional burden for operators. The 
BLM did not change the final rule in 
response to this comment. 

With respect to the concerns about 
paragraph (b), the BLM disagrees that 
the seal recordkeeping requirements are 
already covered in §§ 3173.2 and 
3173.3. Those two sections only identify 
which valves or components must be 
sealed. They do not address the 
recordkeeping requirements associated 
with such seals. The BLM did not 
change the final rule in response to this 
comment. 

Finally, some commenters asserted 
that paragraph (b) should not apply to 
purchasers and transporters because 
they are not responsible for installing or 
maintaining such seals. The BLM agrees 
that § 3173.9, particularly paragraph (b), 
does not apply to purchasers and 
transporters. However, the BLM did not 
change the rule in response to this 
comment because the text in § 3173.9 
makes clear that its requirements apply 
solely to operators. 

Section 3173.10 Form 3160–5, Sundry 
Notices and Reports on Wells 

Section 3173.10, paragraphs (a) and 
(b), require all parties involved in 
Federal and Indian oil and gas 
production to submit Sundry Notices, 
Form 3160–5, electronically to the BLM 
for their site facility diagrams, requests 
for FMP designations, requests for 
CAAs, requests for off-lease 
measurement, and any amendments to 
the diagrams or requests. As noted in 
the preamble of the proposed rule, 
requiring electronic submission will, in 
the long run, increase efficiencies 
throughout BLM field offices, for both 
the BLM and operators, by making the 
diagrams easier to track and more 
accessible to inspectors in the field. 
Paragraph (b) provides an exemption 
from the electronic-filing requirement 
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for small operators that do not have 
access to the Internet. 

Several commenters supported the 
proposed requirements for online filing, 
but were concerned with the BLM’s 
ability to handle a significant increase 
in electronic submissions ‘‘at one time,’’ 
and wanted the BLM to clarify what it 
means when it says that this change 
will, in the long run, increase BLM 
efficiencies. Some of these same 
commenters said they were concerned 
with the ability of the BLM’s existing 
WIS to handle this volume of 
submissions. 

Requiring electronic submission of 
Sundry Notices and Reports on wells 
provides both operators and the BLM 
with an efficient chronological method 
for tracking items submitted for 
approval, rather than relying on hard 
copies. The BLM is aware that the Well 
Information System has had problems in 
the past, and is working on an improved 
version of its in-house database, known 
as AFMSS II. As part of its transition to 
AFMSS II, the BLM is evaluating 
industry information technology 
standards, such as XML, to develop a 
system that will make data sharing and 
management as seamless as possible 
between the BLM and the public. That 
said, even the existing system should 
not prevent the BLM from realizing the 
benefits of electronic filing of facility 
diagrams. 

One of the reasons the proposed rule 
gave operators a phase-in period to 
apply for an FMP on existing leases, 
units, and CAs was to help the BLM 
avoid having to process a flood of 
Sundry Notices at one time. Under the 
proposed rule, operators would have 
applied for their FMP numbers over a 9- 
to 27-month period, starting on the 
effective date of the final rule, on a 
tiered scheduled based on production 
level, with the highest producing wells 
having the earliest required application 
date. As discussed later in this 
preamble, the final rule extends the 
phase-in periods for the FMP 
application process to 12, 24, and 36 
months, based on production level 
thresholds that are similar to those in 
the proposed rule. This will give some 
operators up to 3 years after the effective 
date of this final rule to apply for an 
FMP for stand-alone leases, CAs, unit 
PAs and CAAs. If a stand-alone lease, 
unit PA, or CA has not produced for a 
year or more before the effective date of 
this final rule, the operator will not 
need to apply for an FMP until 
resuming production. The BLM believes 
that these changes will substantially 
reduce the number of electronic filings 
the BLM must process at any one time, 

reducing the risk that its systems lack 
the capacity to handle the submissions. 

Similarly, and as explained below in 
connection with § 3173.11(d) and (e), 
the BLM has also modified the proposed 
rule’s requirements for updated site 
facility diagrams. Instead of requiring all 
facilities to upgrade their diagrams with 
30 days of receiving an FMP, as was 
suggested in the proposed rule, under 
the final rule site facility diagrams at 
existing facilities will only have to be 
updated when or if the existing facility 
is modified (e.g., when equipment or 
wells are added or removed, when co- 
located facilities are added, or when 
there is a change in operator). This 
change reduces the overall number of 
Sundry Notice submissions associated 
with site facility diagrams and helps 
distribute notice submissions over time. 

Some commenters wanted to know if 
the BLM will send out electronic 
notifications when it approves Sundry 
Notices that have been filed 
electronically. The BLM will provide 
such notifications, just as it does now as 
part of its new APD system. 

One commenter suggested that the 
BLM use off-the-shelf software common 
to industry to handle its electronic data 
submissions, saying it would reduce 
reporting costs to industry since these 
programs are already used industry- 
wide. The BLM disagrees because the 
BLM already has an existing e-filing 
system up and running, and operators 
are already familiar with using it. This 
system allows operators to see the status 
of their submissions and provides them 
an electronic response of the AO’s 
decision. The AFMSS II update builds 
on this existing infrastructure. The BLM 
did not change this final rule as a result 
of these comments. 

Section 3173.11 Site Facility Diagrams 
As discussed in the proposed rule, the 

requirements in § 3171.11 update and 
replace Order 3’s Site Facility Diagram 
requirements, which are currently found 
in section III.I. Paragraphs (a) through 
(c) of § 3171.11 set forth the 
requirements for the content and format 
of site facility diagrams, while 
Appendix A to subpart 3173 provides 
some basic examples of what these 
diagrams should look like. 

Under § 3173.11(a) through (c), a site 
facility diagrams must include, in 
addition to drawings that show the 
relative locations of equipment, specific 
information, such as FMP numbers; the 
land description; unit PA, or CA 
numbers; site equipment; and royalty- 
free use information. Site facility 
diagrams are one of the BLM’s primary 
mechanisms for ensuring that operators 
are complying with measurement 

regulations and policy, which is why it 
is important that accurate diagrams are 
submitted to the BLM in a timely 
manner. 

As explained in the preamble to the 
proposed rule, under Order 3 the BLM 
required operators to provide 
generalized diagrams showing each 
piece of equipment being used at a 
facility, including connections between 
each piece of equipment, valve 
positions on production storage tanks 
(sales valves, drain valves, equalizers, 
and overflow valves), and their relative 
positions to each other. While these 
diagrams were useful to the BLM, they 
did not provide all of the information 
necessary for inspection and 
enforcement activities. The more 
detailed information required by this 
final rule will provide the BLM with a 
more useful tool to achieve improved 
production accountability. 

For example, the requirement in 
paragraph (c)(9) of this final rule 
(paragraph (c)(10) in the proposed rule) 
will allow the BLM, for the first time, to 
verify royalty-free-use volumes that 
operators report on their OGORs. This 
paragraph requires operators to specify 
on their site facility diagrams which 
equipment on the lease is using oil or 
gas royalty-free and how they determine 
the volumes of oil or gas used by that 
equipment, if the volume is not 
measured. This requirement will 
provide greater consistency in how 
operators determine the volumes of oil 
and gas used royalty-free, and will 
enable the BLM to more easily verify 
those volumes, which enhances 
production accountability. This 
particular change also responds to the 
GAO recommendations (Report 10–313) 
that the BLM establish uniform systems 
for collecting and tracking information 
about royalty-free use in order to ensure 
that such use can be properly verified. 
Affirmatively requiring this information 
to be reported on a site facility diagram 
will ultimately save the BLM and 
operator time because it will eliminate 
the need for the BLM to obtain the 
information in connection with a 
production accountability review. 

Paragraph (d) sets forth the timeframe 
within which facilities that are required 
to obtain an FMP under § 3173.12 must 
submit a site facility diagram that 
complies with this rule. It covers both 
existing and new facilities. Paragraph 
(d)(1) in this final rule (paragraph (c)(1) 
in the proposed rule) requires operators, 
whose facilities become operational on 
or after the effective date of this rule to 
submit their diagrams within 30 days 
after the BLM assigns their FMP. For 
operators of existing facilities that were 
in operation on or before the effective 
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date of this rule, paragraph (d)(2) 
explains that such facilities are not 
initially required to submit an updated 
site facility diagram if they already have 
one on file with the BLM that meets the 
minimum requirements of Order 3. 
These operators are only required to 
submit an updated site facility diagram 
consistent with the requirements of this 
final rule if and when the operators 
modify their facilities, construct or 
modify a non-Federal facility located on 
their Federal lease or federally approved 
unit or communitized area, or if there is 
a change in operator. 

Paragraph (e) sets forth the timeframe 
within which facilities that do not 
require FMP numbers under § 3173.12 
(e.g., facilities that dispose of produced 
water) must submit a site facility 
diagram that complies with this rule. It 
covers both existing and new facilities. 
Paragraph (e)(1) requires operators of 
facilities that become operational after 
this rule’s effective date to submit their 
diagrams within 30 days after the 
facilities become operational. For 
operators of facilities in operation on or 
before the effective date of this rule that 
do not require an FMP, paragraph (e)(2) 
in this final rule explains that such 
facilities are not initially required to 
submit an updated site facility diagram 
if they already have one on file with the 
BLM that meet the minimum 
requirements of Order 3. These 
operators are only required to submit an 
updated site facility diagram consistent 
with the requirements of this final rule 
if and when the operators modify their 
facilities, construct or modify a non- 
Federal facility located on their Federal 
lease or federally approved unit or 
communitized area, or if there is a 
change in operator. 

Paragraph (f) explains that operators 
of facilities required to have a site 
facility diagram have an ongoing 
obligation to update those diagrams 
within 30 days after the operator 
modifies its facilities, constructs or 
modifies a non-Federal facility located 
on the Federal lease or federally 
approved unit or communitized area, or 
if there is a change in operator. 

The BLM received many comments 
on this section of the proposed rule. 
One commenter suggested that the BLM 
develop a database that allows operators 
to submit the information needed for 
site facility diagrams using a standard 
form. The commenter said any changes 
to a site facility diagram, along with 
other information, could be 
automatically and periodically 
submitted by operators, thus making the 
process of submitting and updating 
diagram information to the BLM 
effortless. The BLM recognizes the 

potential efficiencies provided by the 
commenter, but did not make any 
changes at this time because the BLM’s 
WIS—which follows the Sundry Notice 
format—is currently the only method for 
electronic submission. At this time, that 
system does not allow for submission 
along the lines suggested by the 
commenter. As result, the BLM will 
accept electronic records that contain 
the requested information on additional 
pages as long as they are submitted with 
the actual diagram on Form 3160–5 
(Sundry Notices) and they follow the 
prescribed numbering format. The BLM 
did not change the final rule based on 
this comment. 

Many commenters expressed concern 
that application of the proposed rule’s 
site facility diagram requirements to 
existing facilities is unnecessary, and 
that the deadlines in the proposed rule 
for submitting the diagrams would be 
onerous. These commenters also said 
the demands in this section are so 
burdensome that they would cause 
operators to reconsider future 
development plans, after having 
invested money in complying with 
previous regulations. 

Although the BLM believes the new 
site facility diagrams for existing 
facilities, including those that handle 
waste water, will allow the BLM to 
improve production accountability, the 
BLM also believes that commenters’ 
concerns with the deadlines for 
submitting the new diagrams have 
merit. In response to these comments, 
and in an effort to reduce the number of 
diagrams that operators must initially 
submit to the BLM, we have revised 
paragraph (d)(2) (formerly paragraph (d) 
in the proposed rule) and added a new 
paragraph (e)(2) to the final rule which 
specifies that operators of existing 
facilities are not initially required to 
submit updated site diagrams, so long as 
they have a diagram on file that 
complies with the requirements of 
Order 3. As noted, these paragraphs 
require updates to existing diagrams 
only when facilities undergo changes. 
The BLM believes that this change 
addresses the identified concern, while 
ensuring that as these existing facilities 
undergo changes the agency will 
eventually receive site facility diagrams 
that meet the requirements of § 3173.11. 
Although the existing site-facility 
diagrams are not as detailed, the BLM 
will continue to work off the diagrams 
that it has on file to perform its 
production accountability-related 
inspections on existing facilities, until 
such time as those diagrams are 
updated. 

Other commenters questioned why it 
was necessary to provide a diagram for 

salt-water disposal facilities because, 
they said, these facilities are unrelated 
to actual oil and gas production 
operations. The BLM does not agree 
with this commenter. These diagrams 
are not a new requirement. Operators 
are already required to have site facility 
diagrams on file with the BLM for their 
water-disposal facilities; Order 3.III.I.1. 
requires diagrams for ‘‘all facilities.’’ 
The BLM is responsible for accounting 
for all production, including water, not 
just oil and gas. No changes were made 
to the final rule as a result of these 
comments. 

A few comments sought clarification 
on how to legibly depict multiple wells 
and headers, encompassing an area 
several miles in size, on a single sheet 
of 81⁄2 x 11 paper. The BLM did not 
change the final rule based on these 
comments because paragraph (b) in the 
proposed and paragraph (c)(1) in the 
final rule (paragraph (c)(2) in the 
proposed) already state that, while 
diagrams need to reflect equipment 
locations, they need not be to scale, and 
more than one page can be used, if 
necessary. The Appendix to subpart 
3173 provides examples of multi-well 
submissions. 

One commenter said the valve- 
positioning and labeling requirements 
in paragraph (c) and the examples in the 
Appendix would result in operators 
putting redundant information on the 
diagrams when multiple tanks, with 
similar valves that are operated 
similarly, are involved. The BLM did 
not make a change in response to this 
comment. The BLM cannot create a 
single template that addresses how all 
site facility diagrams, for a myriad of 
field configurations, should be drawn. 
The Appendix examples are meant to be 
a starting point for operators. It is up to 
the operator to determine how best to 
identify valve positioning on paper, as 
long as the valves and their positions 
are identified, legible, and 
comprehensible as required in 
§ 3173.11. 

The BLM received several comments 
on the requirement in paragraph (c)(9) 
of the final rule (paragraph (c)(10) of the 
proposed rule) that operators identify on 
their diagrams any equipment that uses 
production royalty-free, and either the 
calculated or measured volumes that are 
used. Under the final rule, operators are 
permitted to use any method they want 
to determine their royalty-free use 
volume, as long as they show on the 
diagram how they determined it. 

Several commenters pointed out that 
royalty-free fuel use fluctuates monthly, 
and one commenter even provided its 
method for determining ‘‘on lease use 
fuel gas.’’ The commenter recommended 
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that the BLM consider letting operators 
provide an average lease use fuel gas 
estimate and questioned the need for 
operators to report this information on 
their diagrams since on-lease fuel gas is 
already reported to the BLM. The BLM 
did not change the final rule in response 
to this comment. The commenter has 
confused BLM and ONRR requirements. 
Operators are required to report the 
volumes of fuel used royalty-free to 
power production equipment on a lease 
to ONRR, not the BLM. In order to 
enhance accountability, BLM field 
inspectors need to be able to 
independently verify royalty-free-use 
volumes reported to the ONRR, using 
the information in the diagrams 
pertaining to the equipment that uses 
the royalty-free oil and gas. Currently, 
the BLM has no method for determining 
whether the royalty-free use rate that 
operators report on their OGORs is 
accurate. This new requirement 
enhances production accountability and 
responds to key recommendations made 
by the GAO (Report 10–313), as 
explained above. 

A few commenters questioned the 
BLM’s rationale for creating the new 
site-facility-diagram requirement, while 
eliminating the Order 3 requirement for 
site security plans, which some 
operators had established. The BLM 
agrees that these two requirements are 
related. The site-facility diagram was 
part of the larger site-security plan 
required in Order 3. As discussed earlier 
in this preamble, the Order 3 site- 
security plan’s self-inspection 
requirements are not in the final rule. 
However, elements of the old site 
security plan requirements have been 
incorporated into this final rule at 
§§ 3170.4 (Prohibitions against by-pass 
and tampering), 3173.8 (Report of theft 
or mishandling of production), 3173.9 
(Required recordkeeping for inventory 
and seal records), and 3173.11 (Site 
facility diagrams); and into the final rule 
that is replacing Order 4 at 43 CFR 
3174.12 (Measurement tickets). 

Many commenters questioned the 
need for operators to provide 
information and documentation on their 
site facility diagrams, as required under 
proposed § 3173.11, for what they 
consider to be extraneous equipment 
and components. Commenters offered to 
work with the BLM to create a 
pragmatic approach for allowing the 
BLM to verify royalty-free volumes and 
for operators to submit their diagrams 
within a sensible time. However, as 
proposed, many commenters saw this 
section as unnecessary and 
unreasonable overreach by the BLM, 
and a drain on resources for both 
operators and the agency, especially 

given that operators would need to track 
information on multiple components on 
numerous pieces of equipment across 
several locations. For example, one 
commenter did not understand how 
putting equipment serial numbers, rated 
fuel use, and manufacturer information 
on a site facility diagram would help the 
BLM verify whether a reasonable 
determination was made on royalty-free 
use volumes reported to ONRR. 
Depending on their configuration, 
production facilities can have an 
extensive number of major components, 
and requiring operators to track down 
this information and report it on their 
diagrams would cause a hardship on 
many operators, commenters said. 

Another commenter disagreed with 
the requirement in proposed paragraph 
(c)(11) that an operator or its 
representative include a signed 
certification statement on the diagram. 
This requirement is redundant and 
unnecessary, the commenter said, 
because existing statutes—18 U.S.C. 
1001 and 43 U.S.C. 1212—already make 
it a crime for any person to knowingly 
and willfully make a false statement to 
the BLM. 

The BLM agrees with these comments 
and in response has made changes to 
the final rule that reduce the 
information that must be submitted and 
expand the timeframe within which the 
submission must occur, including 
deleting paragraph (c)(11). The final rule 
will not require operators to include a 
signed certification statement as part of 
their site facility diagrams, because, as 
noted by a commenter, operators are 
responsible by law for ensuring the 
accuracy of the information in their 
diagrams. In response to comments 
questioning the requirement in 
paragraph (c)(10)(i) of the proposed rule, 
which directed operators to provide 
equipment serial numbers, rated fuel 
use, and manufacturer information on 
their site-facility diagrams, the BLM 
removed this requirement in paragraph 
(c)(10)(i) of the proposed rule from the 
final rule because the information, 
although useful in verifying whether 
equipment had been replaced, would 
not help the BLM verify that the royalty- 
free-use volumes reported to ONRR 
were accurate. 

One commenter said that the 
requirement in paragraph (a), that 
operators submit a site facility diagram 
for each FMP, is cumbersome, 
particularly in cases where the FMP for 
oil facilities and gas facilities are on the 
same site. The commenter 
recommended that the BLM require a 
single FMP number for an entire facility 
at a single site in order make it simpler 
for operators, while providing the 

necessary information to the BLM. The 
BLM disagrees with this comment 
because the BLM’s inspection 
verification process is based, in large 
part, on comparing production 
information that is reported to ONRR 
against information contained in a site 
facility diagram, and operators report 
their oil and gas production separately 
to ONRR. Having information on both 
types of facilities on one diagram could 
complicate and undermine the BLM’s 
verification process. No change has been 
made to the rule based on this comment. 

Many commenters were also very 
concerned with the cost to operators to 
comply with the proposed diagram 
requirement, particularly the costs of re- 
submitting all site facility diagrams 
within the proposed rule’s 30-day 
submission deadline. However, as 
discussed above and in greater detail in 
the Economic and Threshold Analysis, 
the final rule greatly scales back the 
range of circumstances in which 
operators of existing operations must 
submit new site-facility diagrams. This 
reduces the number of diagrams that 
must be prepared and the amount of 
information that operators need to 
provide on those diagrams, which will 
significantly reduce compliance costs. 
The BLM estimated in the proposed rule 
that it would take operators 8 hours to 
prepare and submit a revised diagram. 
The BLM now believes that with the 
reduced workload, operators can 
perform this task in 6 hours. The BLM 
originally estimated in the proposed 
rule that operators would submit 
revised diagrams for 125,000 existing 
facilities over a 27-month phase-in 
period. After taking a more detailed look 
at our computer data, the BLM has 
revised downward its estimate of the 
number of existing facilities to 83,116. 
The BLM now estimates under this final 
rule’s revised requirements that only 5 
percent of existing facilities, or about 
4,165 facilities, do not have accurate 
and up-to-date site facility diagrams on 
file with the BLM and will have to 
submit revised diagrams to the BLM 
over the 3-year phase-in period. The 
BLM now estimates that the total one- 
time cost to industry to submit revised 
site facility diagrams will be $1.6 
million, spread over 3 years, down from 
the BLM’s previous estimate in the 
proposed rule of $63.6 million. On an 
ongoing basis, the BLM estimates 
operators will submit about 5,000 new 
diagrams per year for a total annual cost 
to the regulated community of $1.9 
million. 

Other commenters said they were 
physically limited—by the sizes of their 
staff and facilities—from submitting site 
facility diagrams for multiple existing 
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and new facilities within 30 days of 
receiving their new FMP numbers. 
Commenters said carrying out such a 
labor-intensive effort within 30 days of 
receiving an FMP number was 
impractical, unreasonable, and a 
burden. Some comments suggested that 
a 60- to 90-day timeframe was more 
realistic. One commenter suggested 180 
days would be more reasonable, with a 
couple of others suggesting that 
operators have up to 1 year to complete 
the diagrams. Another commenter 
proposed that the BLM set a 30-day 
deadline for new facilities to submit 
their diagrams that would start from the 
date of first production, while another 
suggested a phase-in process, and still 
another comment proposed diagrams for 
new facilities only. 

The BLM agrees that operators need 
more time to submit diagrams for new 
and existing facilities, and made 
corresponding changes to the final rule. 
The commenter misstated the 
requirement of the proposed rule, which 
would have required operators to 
submit their diagrams much earlier— 
within 30 days of completing 
construction of their facilities. Under 
the final rule, operators will need to 
submit diagrams for new facilities (those 
that become operational on or after the 
effective date of this final rule) within 
30 days after the BLM assigns an FMP 
to those facilities. The BLM believes 
these changes ensures that it will not 
receive a site facility diagram for a new 
facility prior to having assigned that 
facility an FMP number, which means 
operators will not have to go back and 
subsequently revise their diagrams to 
reflect the new FMP numbers. As 
discussed earlier, under the final rule, 
operators of existing facilities that 
already have site facility diagrams on 
file with the BLM that meet the 
requirements of Order 3 do not have to 
revise those diagrams unless they 
modify their facilities or there is a 
change in operator. 

Finally, one commenter was 
concerned about having to submit and 
resubmit multiple site facility diagrams 
for a facility with multiple FMPs, if the 
FMPs were not approved within 30 days 
of each other. The commenter said 
compliance would be impossible under 
these circumstances. The BLM believes 
that this commenter was trying to 
describe a well pad with multiple wells 
that are coming in to production 
consecutively. In this case, the FMP 
numbers will not change, but a new site- 
facility diagram will be required within 
30 days from the onset of production 
from each well to reflect the new facility 
coming online. The BLM did not change 
the final rule in response to this 

comment. With respect to the 
commenter’s concern about facilities 
having multiple FMPs, for the most part, 
facilities will have no more than two 
FMPs—one for oil and one for gas. Even 
though the applications for each FMP 
number will be submitted under a 
separate Sundry Notices, there is no 
reason an operator could not submit 
them at the same time, nor for the BLM 
to assign the FMP numbers at different 
times, as it is unlikely that the 
measurement system for oil would come 
online later than the measurement 
system for gas. 

Section 3173.12 Applying for a 
Facility Measurement Point 

Section 3173.12 of the final rule 
establishes a formal nationwide process 
for designating and approving the point 
at which oil or gas must be measured for 
the purpose of determining royalty. 
Prior to this final rule, the BLM did not 
have a formal, written process for 
designating measurement points on the 
leases it manages. While some Field 
Offices had their own internal policies 
for establishing these points, this lack of 
uniform guidance across Field Offices 
resulted in instances of confusion about 
the location of royalty measurement 
points, which interfered with the BLM’s 
production verification process. This 
section now requires operators to obtain 
BLM approval of FMPs for all 
measurement points used to determine 
royalties. 

The BLM will approve an FMP that 
meets the requirements of this final rule 
(the most important elements of which 
are the identification of the wells 
associated with the FMP and the 
measurement method). The BLM will 
assign each FMP a unique identifying 
number, which the operator, 
transporter, or purchaser will use when 
reporting production results to ONRR. 
Each FMP number will be 11 digits 
long. The first two digits (ranging from 
52 to 99) will identify the product—oil 
or gas—as well as other information, 
such as whether the FMP is on-lease or 
off-lease, whether it is part of a 
commingling arrangement, and the 
measurement method used at the FMP— 
tank gauge, LACT, Coriolis, etc. The 
next 5 digits will represent the 
American Petroleum Institute (API) state 
and county code, while the last 4 digits 
will be a combination of letters or 
numbers that will make each FMP 
number unique. 

The BSEE already assigns similar 
FMP numbers for the offshore oil and 
gas leases that it manages, which the 
operator, transporter, or purchaser must 
then use when reporting production 
results to ONRR. The changes in this 

final rule will make BLM practices 
consistent with existing BSEE and 
ONRR practices for production 
reporting. 

Paragraph (a)(1) of this final section 
provides that, unless otherwise 
approved, the FMPs for all Federal or 
Indian leases, unit PAs, or CAs must be 
located within the boundaries of the 
lease, unit PA, or communitized area 
from which the production originated, 
and must measure only production from 
that lease, unit PA, or communitized 
area, unless otherwise approved. 
Paragraph (a)(2) provides that off-lease 
measurement or commingling and 
allocation of production requires prior 
approval under 43 CFR 3162.7–2 and 
3162.7–3, and §§ 3173.15, 3173.16, 
3173.24, and 3173.25 of this final rule. 

Paragraph (b) provides that the BLM 
will not approve a meter at the tailgate 
of a gas processing plant located off the 
lease, unit, or communitized area as an 
FMP. This paragraph codifies existing 
BLM practice with respect to tailgate 
meters. 

Paragraph (c) provides that the 
operator must submit separate 
applications for approval of separate 
FMP numbers for a measurement point 
that measures oil produced from a 
particular lease, unit PA, CA, or 
pursuant to an approved CAA, and a 
measurement point that measures gas 
produced from the same lease, unit PA, 
or CA, or pursuant to an approved CAA. 
The requirements for a separate FMP 
apply even if the measurement 
equipment or facilities are at the same 
location. As discussed earlier, the first 
two numbers in the FMP number 
specify whether the FMP measures oil 
or gas. The BLM will not approve the 
same FMP number for a facility that 
measures oil and a facility that measures 
gas. 

Paragraph (d) requires the operator to 
apply for approval of an FMP for a new 
permanent measurement facility (i.e., 
one coming into service after the 
effective date of the final rule) before 
any production leaves the facility. In the 
final rule, we clarify that this 
requirement does not apply to 
temporary measurement equipment 
used during well-testing operations. 
Until the BLM assigns the FMP number, 
the operator must use the lease, unit PA, 
or CA number for reporting production 
to ONRR. 

Paragraph (e) provides that for 
existing permanent production 
measurement facilities, an operator has 
1 year, 2 years or 3 years from the 
effective date of the final rule within 
which to apply for BLM approval of its 
FMP, depending on the production level 
of the lease, unit PA, or CA that the 
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12 Once an FMP number is approved, it must be 
used on all subsequent reporting as outlined in this 
rule. 

measurement facility serves. The 
prescribed application deadline applies 
to both oil and gas measurement 
facilities measuring production from 
that lease, unit PA, and CA, whether or 
not it is part of a CAA. The final rule 
requires FMP applications for existing 
measurement facilities that serve 
operations with the highest production 
volumes to be submitted first: 

1. Under paragraph (e)(1), operators of 
stand-alone leases, unit PAs, or CAs, 
which produce 10,000 Mcf or more of 
gas per month, or 100 bbl or more of oil 
per month must, apply for FMP 
approval within 1 year after the effective 
date of the final rule. 

2. Paragraph (e)(2) requires operators 
of stand-alone leases, unit PAs, or CAs, 
which produce 1,500 Mcf or more but 
less than 10,000 Mcf of gas per month, 
or 10 bbl or more but less than 100 bbl 
of oil per month, to apply for FMP 
approval within 2 years after the 
effective date of the final rule. 

3. Paragraph (e)(3) requires operators 
of stand-alone leases, unit PAs, or CAs 
that produce less than 1,500 Mcf of gas 
per month, or less than 10 bbl of oil per 
month, to apply for FMP approval 
within 3 years after the effective date of 
the final rule. 

To determine which category a 
facility is in, the final rule requires the 
facility to calculate average production 
over the 12 months preceding the 
effective date of the final rule, or over 
the period the lease, unit, CA, or CAA 
has been in production, whichever is 
shorter. 

Paragraph (e)(4) explains that if a 
stand-alone lease, unit PA, or CA has 
not produced for a year or more before 
the effective date of this final rule, the 
operator is not required to apply for an 
FMP immediately, but rather need only 
apply prior to resuming production. 
Under paragraph (e)(6), if an operator 
applies for FMP approval by the date, 
the operator may continue to use the 
lease, unit PA, or CA number for 
reporting production to ONRR while the 
application is pending, until the 
effective date of the BLM-assigned FMP 
number, at which point the operator 
must use the FMP number for such 
reporting. If, however, an operator fails 
to apply for an FMP approval by the 
date required by the final rule, 
paragraph (e)(7) explains that the 
operator will be subject to an incident 
of noncompliance and may also be 
subject to an assessment of civil penalty 
under 43 CFR subpart 3163, together 
with any other remedy available under 
applicable law or regulation. 

Paragraph (f) identifies the 
information that a request for FMP 
approval must include. Under 

paragraph (f)(1), FMP requests must be 
submitted on a Sundry Notice and 
include information pertaining to the 
equipment that will be used to measure 
the oil and gas. Paragraph (f)(2) requires 
the applicable Measurement Type Code 
specified in WIS. Paragraph (f)(3) 
requires information about the 
equipment used for oil and gas 
measurement: (i) For gas measurement, 
specify unique station number, primary 
element (meter tube) size or serial 
number, and type of secondary device 
(mechanical or electronic); (ii) For oil 
measurement by tank gauge, specify oil 
tank number or tank serial number and 
size in barrels or gallons for all tanks 
associated with measurement at an 
FMP; and (iii) For oil measurement by 
LACT or CMS, specify whether the 
equipment is LACT or CMS and the 
associated oil tank number or tank serial 
number and size in barrels or gallons 
(there may be more than one tank 
associated with an FMP). Paragraph 
(f)(4) requires operators to include a list 
of the API well numbers that will flow 
to the requested FMP if that FMP will 
serve more than one well, and provide 
a land description for the FMP location. 
Under paragraph (f)(5), the FMP 
location by land description must also 
be included in the FMP application. 

As explained below, the BLM in the 
final rule has also reduced the quantity 
of information that operators must 
submit on their FMP number 
applications. For consistency with 
§ 3173.10(c)(10)(i), the BLM removed 
requirements that operators provide 
component names, manufacturer, 
model, serial number, range limits for 
electronic flow computers, transducer 
(static, differential, and temperature), 
chart recorders, LACT totalizer, and 
Coriolis meter from § 3173.12(f)(3)(i), 
(ii), (iii), (iv) and combined 
subparagraphs (iii) and (iv) into (iii). 

Paragraph (g) allows concurrent 
requests for FMP approval and for 
approval of off-lease measurement or 
commingling and allocation. 

Section 3173.12 is a key element of 
the final rule as it implements one of the 
GAO’s central recommendations: That 
the Interior Department consistently 
track where and how oil and gas are 
measured, including information about 
meter location, identification number, 
and owner. By requiring operators to 
obtain approval from the BLM for the 
location of the FMP at which oil or gas 
is measured, the final rule provides that 
consistent tracking. The BLM will also 
now tie the FMP numbers to other 
appropriate approvals and 
documentation that are part of its 
production verification and 
accountability efforts, such as site 

facility diagrams, off-lease measurement 
approvals, commingling approvals, and 
royalty-free use (if volumes used 
royalty-free are measured). 

In the final rule, operators, 
purchasers, and transporters must 
include on all records the FMP number 
or until the BLM approves the FMP 
number, the lease, unit PA, or CA 
number, along with a unique equipment 
identifier and the name of the company 
that created the record.12 Records 
include, but are not limited to, 
calibration reports, gas analysis, sales 
statements, manifests, seal records, and 
related approvals. Once assigned, the 
operator must use the FMP number for 
production reporting to ONRR after the 
effective date of the BLM’s FMP 
approval. 

The BLM estimates there are 
approximately 83,116 existing oil and 
gas facilities associated with Federal 
and Indian leases. Many facilities have 
one FMP for oil and one FMP for gas for 
a total of approximately 166,232 FMPs 
for existing facilities. 

In connection with its creation of the 
new FMP system in § 3173.12, the BLM 
has also revised its existing well and 
facility identification provisions at 43 
CFR 3162.6(b) and (c) to include a 
signage requirement for wells on 
Federal or Indian lands and facilities at 
which Federal or Indian oil or gas is 
measured or processed. Additional 
revisions to § 3162.6 include: (1) Making 
the surveyed-location language in 
paragraphs (b) and (c) consistent, 
including a new reference to longitude 
and latitude; and (2) Removing a 
sentence in paragraph (b) that provided 
a grace period for well signs that were 
in existence on the effective date of the 
rulemaking in which that section was 
first promulgated. 

The BLM received a comment 
requesting that the definition of an FMP 
in § 3173.1 include more details on how 
to obtain an FMP, the deadlines for 
operators to obtain an FMP, and the 
economic impacts that the FMP 
requirement would have on industry. 
The BLM disagrees with this 
commenter. Section 3173.12 of this final 
rule provides all of the information 
requested by the commenter related to 
requests to apply for an FMP. It 
addresses the deadlines—which are 
based on average production volumes— 
for operators to submit FMP 
applications for facilities that are in 
service on or before the effective date of 
this rule, or that will come into service 
after the effective date. It also specifies 
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the three production thresholds on 
which the FMP application deadlines 
are based. As for the economic impacts, 
the BLM carefully evaluated those as 
part of the rulemaking process in both 
a draft and a final regulatory impact 
analysis for this rulemaking, both of 
which are made available to the public. 
The Procedural Matters section of this 
preamble contains a short discussion of 
this rule’s potential economic impact on 
industry. We did not change the final 
rule as a result of this comment. 

A number of commenters were 
concerned that they could not meet the 
proposed rule’s deadlines in 
§ 3173.12(e) for applying for and then 
receiving an FMP number before 
producing oil and gas. They said the 
resources needed to prepare FMP 
applications would be exorbitant, 
especially for large producers that have 
many thousands of wells, many of 
which will likely have associated 
commingling or off-lease measurement 
approvals that the BLM will need to 
review (see discussion of § 3173.16 
below). 

Many commenters also complained 
about the proposed tiered volume 
thresholds that figured into the 
timelines for filing FMP applications. 
Many operators said that most of their 
wells’ production levels would require 
them to submit their FMP applications 
within 9 months of the final rule’s 
effective date. Commenters said such 
timeframes would be unreasonably 
short for operators with large well 
inventories, considering that they would 
also be required to submit new site 
facility diagrams and possibly update 
existing commingling and off-lease 
measurement approvals. 

Under the proposed rule, operators 
would have had to submit their FMP 
application within: 

• Twenty seven months from the 
effective date of the final rule for leases, 
unit PAs, and CAs that produced less 
than 3,000 thousand cubic feet (Mcf) of 
gas or 20 bbl of oil per month; 

• Eighteen months from the effective 
date of the final rule for leases, unit 
PAs, and CAs that produced between 
3,000 and 6,000 Mcf of gas or 20 and 40 
bbl of oil per month; and 

• Nine months from the effective date 
of the final rule for leases, unit PAs, and 
CAs that produced over 6,000 Mcf of gas 
or 40 bbl of oil per month. 

The BLM agrees with commenters 
that the proposed deadlines were too 
tight. In response, the BLM changed the 
final rule to give operators additional 
time to submit FMP applications for 
facilities that are in service before the 
effective date of the final rule. The 
amount of additional time is based on 

the facility’s average reported monthly 
oil and gas production volumes over the 
previous 12 months. When establishing 
the new thresholds, the BLM analyzed 
lease production data in AFMSS to 
determine the impacts on all currently 
producing leases. In setting the FMP 
application deadlines, the BLM 
attempted to spread the impact evenly 
across the three timeframes and across 
all BLM-administered leases. 

As discussed previously, the final rule 
also allows operators to continue to 
produce oil and gas while their FMP 
applications are pending BLM approval, 
provided that those applications are 
submitted within the deadlines 
specified in § 3173.12(e). While waiting 
for their FMP approvals, operators may 
continue to use the lease, unit PA, or CA 
numbers that they have been using for 
reporting their production to ONRR. 
These changes should make it easier for 
operators to meet the final rule’s FMP 
application deadlines and give them 
more time to plan and budget for this 
new requirement, while continuing 
their production operations. As 
explained in connection with 
§ 3173.11(d) and (e), this final rule 
removes the proposed rule’s 
requirement that all existing facilities 
submit updated site facility diagrams 
within 30 days of approval of an FMP, 
further reducing requirements on 
existing facilities. 

In addition, as discussed previously, 
the BLM changed the final rule to 
eliminate some of the information 
required in the FMP applications (e.g., 
equipment serial numbers and 
manufacturer information). 
Furthermore, the final rule exempts 
leases, unit PAs, and CAs, which have 
not produced any oil or gas within the 
past 12 months. Only when operators 
resume production from these idle 
leases, unit PAs, and CAs must they 
then apply for FMPs. 

A number of commenters also 
expressed concern that the BLM would 
not have been able to handle the 
number of FMP applications that the 
agency would have received under the 
proposed rule’s timeline and 
requirements. However, the BLM now 
anticipates having a much smaller 
workload, spread more evenly over 
time. For one thing, a review of AFMSS 
data suggests that there are only 83,116 
active facilities affected by this rule— 
about 25 percent fewer than the BLM 
had estimated in analyzing the proposed 
rule. In addition, the final rule requires 
operators to provide less information on 
their FMP applications and site facility 
diagrams than the proposed rule would 
have required. We now estimate that it 
will take BLM staff 2 hours to process 

each FMP application, instead of the 4 
hours we anticipated under the 
proposed rule’s information 
requirements. Additionally, because of 
the provisions allowing continued 
production and reporting while an FMP 
application is pending, operators should 
no longer be concerned about potential 
FMP application backlogs. 

Several commenters said they were 
concerned about delays in the FMP 
approval process holding them up from 
putting new wells online and removing 
production from the lease. The 
proposed rule at § 3173.12(d) required 
operators to ‘‘obtain’’ FMP approval for 
measurement facilities that came into 
service after the rule’s effective date 
before they could begin removing 
production from a lease, unit PA, CA, or 
CAA. The BLM agrees that proposed 
paragraph (d) needed to be changed to 
avoid production delays on new 
facilities. To address these concerns, the 
BLM has made several changes to 
paragraph (d) in the final rule. First, the 
BLM added language to the section to 
clarify that operators must apply for 
FMP approvals for permanent 
measurement facilities only—not 
temporary test facilities—as defined in 
§ 3173.1 of this final rule. In addition, 
the BLM added language to paragraph 
(d) that requires operators of new 
facilities to simply ‘‘apply for’’ FMP 
approval before any production leaves 
the permanent measurement facility. 
This change allows operators to install 
a new measurement facility, remove 
production from that facility without 
delay, and use the lease, unit PA, or CA 
number for production reporting to 
ONRR until the BLM assigned an FMP 
number, as long as they apply for their 
FMP approval before any production 
leaves that permanent facility. While the 
applications are pending, operators may 
continue using their lease, unit PA, or 
CA number for reporting production to 
ONRR. 

One commenter thought the BLM 
should allow operators to file one 
application on the facility as a whole, 
and not be required to submit one 
application for oil and another for gas. 
The BLM did not revise the rule as a 
result of this comment. One of the 
purposes of an FMP is to be able to 
consistently verify where and how oil or 
gas is measured. The BLM does this by 
comparing information that operators 
report to the BLM against information 
operators report to ONRR, which does, 
in fact, collect the oil and gas 
production information separately. 
Using one FMP number to track oil and 
gas measurement operations together 
would compromise the BLM’s ability to 
consistently verify production 

VerDate Sep<11>2014 22:18 Nov 16, 2016 Jkt 241001 PO 00000 Frm 00035 Fmt 4701 Sfmt 4700 E:\FR\FM\17NOR3.SGM 17NOR3m
st

oc
ks

til
l o

n 
D

S
K

3G
9T

08
2P

R
O

D
 w

ith
 R

U
LE

S
3



81390 Federal Register / Vol. 81, No. 222 / Thursday, November 17, 2016 / Rules and Regulations 

measurements for royalty purposes. 
Such a system is also incompatible with 
ONRR’s existing reporting systems, and 
it would not meet the goals of 
establishing an FMP. 

Finally, one commenter said that BLM 
staff should be given a deadline for 
approving FMPs, since it is not fair to 
hold operators to multiple deadlines, 
making them subject to INCs for missing 
those deadlines, while not holding the 
BLM to the same standard. As discussed 
above, the BLM’s new FMP approval 
process will not interfere with 
operators’ production. Once operators 
file a timely request for an FMP 
approval on existing facilities, they may 
continue to operate and use their lease, 
unit PA, or CA number for reporting 
production to ONRR until the BLM 
assigns an FMP number. 

Once an FMP number is assigned to 
a facility, § 3173.13(a) of this final rule 
gives the operator several months before 
it must use the FMP number when 
reporting production to ONRR. 
Specifically, for existing facilities, the 
operator will have to begin using the 
FMP number for reporting production to 
ONRR on its OGOR for the fourth 
production month after the FMP 
number is assigned. For facilities that 
come into service after the effective date 
of this final rule, operators are required 
to apply for FMP approval before any 
production leaves the permanent 
measurement facility and then use the 
FMP number for reporting production to 
ONRR on its OGOR for the first 
production month after the FMP 
number is assigned. As result of these 
changes, we do not believe deadlines for 
BLM review are necessary or 
appropriate. 

Section 3173.13 Requirements for 
Approved Facility Measurement Points 

Section 3173.13 of the final rule sets 
forth the requirements that are 
applicable to all approved FMPs. 
Paragraph (a) requires the operator of an 
existing facility to use assigned FMP 
numbers in reporting production to 
ONRR on its OGORs for the fourth 
production month after an FMP is 
assigned. For new facilities in service 
after the effective date of this rule, 
paragraph (a) requires the operator to 
begin using its assigned FMP numbers 
on its OGORs for the first production 
month after the FMP number is 
assigned. 

Paragraph (b) requires an operator to 
file, within 30 days after any changes or 
modifications to an approved FMP, a 
Sundry Notice notifying the BLM of the 
change. It also describes the information 
that operators must provide to the BLM 
in the Sundry Notice, including any 

changes or modifications to the 
equipment that is used for measuring oil 
or gas at the FMP, or to the API well 
numbers associated with the FMP. 

The BLM received several comments 
on this section of the proposed rule. 
Unlike the final rule, the proposed rule 
required operators to use their FMP 
numbers for both recordkeeping 
purposes and production reporting to 
ONRR beginning on the first day of the 
month after the FMP number was 
assigned. A few commenters said they 
needed more time to start using the 
number for production reporting and 
recordkeeping because an FMP could be 
issued on the last day of the month, 
thereby obligating the operator to use 
the FMP on the next day. The 
commenters said that this would not 
give them enough time to take the steps 
they need to comply with FMP 
requirements, such as stenciling the 
FMP number onto equipment, labeling 
all records with the FMP number, and 
making updates to their existing 
database systems that track oil and gas 
production operations. 

The BLM agrees that requiring 
operators to begin using their FMP 
numbers for recordkeeping and 
production reporting on the first day of 
the month after the FMP number is 
assigned may not be possible for some 
operators. As discussed earlier, the BLM 
changed § 3170.7(g) from requiring 
operators to use FMP numbers on all 
records, to allowing operators to use 
either FMP numbers or lease, unit PA, 
or CA numbers, along with unique 
equipment identifiers, on their records. 
In addition, the BLM changed final 
§ 3173.13(a) to extend the effective date 
that operators of existing facilities are 
required to begin using their FMP 
numbers in production reporting to 
ONRR. Under the final § 3173.13(a), 
operators must start using FMP numbers 
for reporting production to ONRR on 
their OGORs for the fourth production 
month after the FMP number is 
assigned. For example, if the BLM 
assigns an existing facility an FMP 
number on January 17, the operator 
must begin using that FMP number on 
its May production OGORs. Because 
ONRR requires operators to submit their 
electronic reports ‘‘on the 15th day of 
the second month following the 
production month being reported,’’ the 
May production report must be 
submitted by July 15, effectively giving 
the operator 5-1⁄2 months of leeway 
before having to submit a report using 
the FMP number assigned on January 
17. The BLM chose this new timeframe 
because it believes that nearly six 
months is ample time for operators of 
existing facilities to start using their 

new FMP numbers for reporting 
production to ONRR. 

For new facilities, operators will be 
required to begin using their FMP 
numbers in reporting production to 
ONRR on their OGORs for the first 
production month after the FMP 
number is assigned. For example, if the 
BLM assigns the FMP number on April 
30, the operator must begin using that 
FMP number for its May production. As 
noted, however, the May production 
report is not due to ONRR until July 15, 
effectively giving the operator 2-1⁄2 
months leeway before having to submit 
the report using the FMP number. 

Some commenters asked why 
proposed § 3173.13(d) required 
operators to submit a Sundry Notice 
detailing ‘‘any’’ modifications they 
make to an approved FMP and why the 
changes were made. Commenters said 
the BLM does not need this information. 
The BLM agrees that it does not need to 
know why a change was made and has 
removed this requirement from the final 
rule. However, the BLM does need to 
know when operators change out 
measurement equipment at an approved 
FMP, along with specific information 
about the replacement equipment, and 
when they add or remove wells served 
by an FMP, along with the associated 
API well numbers. The BLM needs this 
information so that it can keep track of 
these types of changes, which directly 
impact the BLM’s efforts to verify 
production. In addition, the BLM has 
provided some additional context, by 
clarifying that it does not need to be 
notified when temporary modifications 
(e.g., for maintenance purposes) are 
made. With these clarifications, the final 
rule in paragraph (b)(1) still requires 
operators to file a Sundry Notice within 
30 days notifying the BLM of changes in 
measuring equipment at an approved 
FMP or of the addition or subtraction of 
wells served by an approved FMP. 
These are essentially changes in the 
information that operators submitted on 
their FMP applications, as required 
under § 3173.12(f)(3) and (4). 

The BLM received several comments 
on the requirement in proposed 
§ 3173.13(a) that operators stamp or 
stencil FMP numbers on specific pieces 
of equipment within 30 days after an 
FMP number assignment. Commenters 
said this requirement was too expensive 
and would take too much time. Several 
commenters recommended that the 
BLM, instead, cross-reference the FMP 
number to a unique meter station 
identifier supplied by the operator, such 
as the meter station number, LACT ID 
number, or tank number, all of which 
are already available and visible to BLM 
inspectors. The BLM agrees that the 
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requirement to stamp or stencil FMP 
numbers on equipment that is used to 
measure for royalty is unnecessary and 
has removed it from the final rule. 

The BLM changed the final rule at 
§ 3173.12(f) to require operators, when 
they apply for a gas FMP number, to 
identify the royalty measurement point 
by specifying a unique station number; 
primary element (meter tube) size or 
serial number; type of secondary device 
(mechanical or electronic); and 
associated API well numbers where 
production from more than one well 
will flow to the requested FMP; along 
with a land description of the FMP’s 
location. On an oil FMP number 
application, operators must supply the 
tank number or tank serial number and 
size in barrels or gallons; specify 
whether LACT or CMS, if applicable; 
associated API well numbers where 
production from more than one well 
will flow to the requested FMP; along 
with a land description of the FMP’s 
location. 

One commenter said operators should 
be exempt from the requirement that 
they file a Sundry Notice when they 
temporarily modify an FMP due to 
changing out equipment for 
maintenance. The commenter said the 
replacement equipment, using the same 
measurement methodology, would not 
impact accuracy. The BLM agrees that 
operators do not need to notify the BLM 
when they install temporary 
replacement equipment while 
performing maintenance on the 
permanent equipment. As noted, the 
final rule clarifies in paragraph (b)(1) 
that the BLM does not need to be 
notified when temporary modifications 
(e.g., for maintenance purposes) are 
made. 

Finally, one commenter objected to 
the requirement in proposed paragraph 
(b)(2) that operators file a Sundry Notice 
whenever there is a change in the wells 
or facilities served by an FMP. This 
commenter said an operator may need 
to transfer product to different meters 
several times a day when the meters 
freeze during the winter months. The 
commenter said it would be impossible 
to maintain a list of the wells going to 
the FMPs under these conditions. The 
BLM is not aware of situations where 
operators direct their gas stream to 
different sales meters because of line 
freezing. This practice may be allowed 
on State and private wells, but, such a 
transfer is not allowed on Federal and 
Indian wells. We did not change the 
final rule as a result of this comment. 

Sections 3173.14 through 3173.21
Commingling and Allocation Approvals 

As explained in the Definitions 
section of this preamble, commingling, 
for production accounting and reporting 
purposes, means the ‘‘combining, before 
the point of royalty measurement, 
production from more than one lease, 
unit PA, or CA, or production from one 
or more leases, unit PAs, or CAs with 
production from State, local 
governmental, or private properties that 
are outside the boundaries of those 
leases, unit Pas, or CAs.’’ Operators 
apply for commingling approval for 
several reasons, including: 

(1) It can simplify accounting to have 
the sales point be the same as the point 
of royalty measurement; 

(2) Lower operating costs can be 
achieved by reducing the number of 
meters required (such as when well 
testing is an appropriate allocation 
method); and 

(3) Lower operating costs can also be 
achieved by eliminating the need for 
separate plumbing and surface 
equipment (pipelines, separators, 
dehydrators, compressors, tanks, etc.). 

Commingling can also have some 
advantages for the BLM: 

(1) More accurate measurement can 
sometimes be achieved from a meter 
measuring combined flows, which can 
be better-conditioned and, more 
consistent, and have higher flow rates, 
than from a single low-volume meter 
measuring erratic flow with a higher 
potential for multiple phases of fluid; 

(2) The environmental footprint can 
be reduced by reducing the need for 
duplicate surface equipment; and 

(3) Production accounting can be 
simplified by reducing the number of 
meters to inspect and verify. 

However, in many situations the 
advantages of commingling are offset by 
increased measurement uncertainty, 
increased potential for measurement 
bias, and a decrease in the BLM’s ability 
to verify reported production volumes. 
This is especially true if the properties 
proposed for commingling are of 
different ownership, have different 
royalty rates, or have different royalty 
distributions. 

As explained below, §§ 3173.14 
through 3173.21 of the final rule restrict 
the instances in which the BLM will 
approve commingling and establish the 
standards that an operator must meet to 
obtain an approval. Existing regulations 
at 43 CFR 3162.7–2 and 3162.7–3 
require BLM approval before operators 
commingle production from a Federal or 
Indian lease with production from other 
sources; however, prior to this rule, 
there were no regulations addressing 

how or under what circumstance 
commingling should be approved. The 
requirements in this final rule are based 
on and codify the policy outlined by the 
BLM with respect to commingling 
approvals in IM 2013–152 (2013), 
‘‘Reviewing Requests for Surface and 
Downhole Commingling of Oil and Gas 
Produced from Federal and Indian 
Leases.’’ The principal difference 
between the provisions of this rule and 
the BLM’s existing IM is that the final 
rule establishes a new process for the 
BLM to review existing CAAs when 
operators apply for their FMP approvals. 
In contrast, the IM focused solely on 
new CAAs. Also, in response to public 
comment and additional internal 
reviews, the final rule expands the 
number of exemptions under which an 
existing or proposed CAA could be 
commingled if the CAA does not meet 
the criteria identified in § 3173.14 (a) of 
the final rule. 

Section 3173.14 Conditions for 
Commingling and Allocation Approval 
(Surface and Downhole) 

Section 3174.14(a) 

To ensure the accuracy and 
verifiability of the volume and quality 
measurements on which royalty is 
based, § 3173.14(a) states that the BLM 
‘‘may grant a CAA only if the proposed 
allocation method used for any such 
commingled measurement does not 
have the potential to affect the 
determination of the total volume or 
quality of production on which royalty 
owed is determined for all the Federal 
or Indian leases, unit PAs, or CAs which 
are proposed for commingling. . . .’’ 
Paragraph (a)(1) goes on to identify the 
conditions under which this occurs. 

The most common situation when 
this occurs is when all the properties 
proposed for commingling are 100 
percent Federal or leased 100 percent by 
the same Indian tribe, have the same 
fixed royalty rate, and have the same 
revenue distribution. In these situations, 
the allocation method is irrelevant 
because the total amount of royalty 
received by the Federal Government or 
tribal mineral interest owner will be the 
same regardless of how it is allocated to 
the individual leases, unit PAs, or CAs 
that are part of the CAA. Consequently, 
the BLM can ensure accurate 
measurement and proper reporting by 
inspecting and verifying only the 
commingled point of royalty 
measurement (i.e., the commingled 
FMP). This would also apply in 
situations where, for example, ‘‘lease- 
line’’ CAs proposed for commingling are 
all 50 percent Federal and 50 percent 
non-Federal. 
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Based on comments received on the 
proposed rule and additional internal 
reviews, the BLM revised paragraph (a) 
and its subparagraphs as outlined 
below. In paragraph (a) itself, the BLM 
added language which explicitly states 
the criteria the BLM uses to approve a 
commingling application. Paragraphs 
(a)(1)(i) and (a)(1)(ii) were retained, with 
modifications for clarity, from the 
proposed rule. Those provisions 
recognize that if the leases, unit PAs, or 
CAs to be commingled are 100 percent 
Federal or leased 100 percent by the 
same Indian tribe, and at the same fixed 
royalty rate, then commingling is 
generally acceptable, assuming the other 
requirements of this part are met. Indian 
allotted leases are not included under 
paragraph (a) because there would be 
virtually no instances where the 
revenue distribution to the allottees 
would be identical in different leases, 
unit PAs, or CAs. 

Several commenters suggested that 
commingling among unit PAs or CAs 
that have less than 100 percent Federal 
ownership should be recognized as 
permissible, so long as they have the 
same proportion of Federal interest. The 
BLM agrees with this comment and 
added paragraph (a)(1)(iii) to allow 
commingling of Federal unit PAs or CAs 
where each unit PA or CA proposed for 
commingling has the same proportion of 
Federal interest, which is subject to the 
same fixed royalty rate and revenue 
distribution. Under this provision, the 
BLM could approve a commingling 
request where an operator proposes to 
commingle two Federal CAs of mixed 
ownership where both are 50 percent 
Federal/50 percent private, so long as 
the Federal interests have the same 
royalty rates and royalty distributions. 
The BLM also added a new paragraph 
(a)(1)(iv), which provides a parallel 
provision for tribal interests, with the 
key again being identical percentage of 
tribal participation and royalty rates. 

In paragraph (a)(2) of the final rule, 
the BLM makes it clear that the operator 
or group of operators that are part of a 
CAA must provide the BLM with the 
allocation methodology for the 
properties from which production is to 
be commingled, along with an 
agreement signed by the operators that 
are parties to the CAA if there is more 
than one operator. Paragraphs (a)(3) and 
(a)(4) remain unchanged from the 
proposed rule. 

Paragraph 3173.14(a)(3) requires 
operators to demonstrate that each of 
the leases, unit PAs, or CAs proposed 
for inclusion in a CAA is producing in 
paying quantities or, in the case of 
Federal leases, capable of producing in 
paying quantities. One commenter 

asked why the BLM wants to know that 
wells involved in commingling are 
capable of production in paying 
quantities. The purpose of this 
requirement is to ensure that CAAs are 
not used to extend the terms of a 
nonproducing lease, by allocating 
production to it. The BLM did not 
change the rule as a result of this 
comment. 

Paragraph (a)(4) requires that the 
FMP(s) for the proposed CAA measure 
production originating exclusively from 
the leases, unit PAs, or communitized 
areas in the proposed CAA. The BLM 
received no comments on this 
provision. 

Section 3173.14(b) 
Paragraph (b) of final § 3173.14 sets 

forth the exceptional circumstances in 
which the BLM will allow commingling 
even when the circumstances outlined 
in paragraph (a) are not met because, for 
example, there is a combination of 
Federal and non-Federal ownership, 
Indian allotted leases are involved, or 
the Federal or Indian leases have 
different royalty rates. This paragraph 
includes the two circumstances given in 
the proposed rule: Economically 
marginal properties (called low-volume 
properties in the proposed rule) and 
overriding considerations, such as 
environmental impacts. The final rule 
also adds three additional 
circumstances where the BLM can 
approve commingling: 

• When the average monthly 
production over the preceding 12 
months for each Federal or Indian lease, 
unit PA, or CA proposed for the CAA is 
less than 1,000 Mcf of gas per month, or 
100 bbl of oil per month; 

• The CAA has been authorized 
under tribal law or otherwise approved 
by a tribe; or 

• The CAA covers the downhole 
commingling of production from 
multiple formations that are covered by 
separate leases, CAs, or unit PAs where 
the BLM has deemed the commingling 
of these formations to be an acceptable 
practice for the purpose of achieving 
maximum ultimate economic recovery 
and resource conservation. 

The BLM received numerous 
comments on this paragraph in the 
proposed rule, stating that the 
exceptions granted in paragraph (b) of 
the proposed rule were not adequate for 
surface commingling approvals in cases 
involving low production volumes. The 
commenters said that this would result 
in lost oil and gas production, revenue, 
and royalties from operators forced to 
shut-in thousands of wells covered by 
existing CAAs where surface 
commingling takes place and where the 

economics did not justify the cost of 
installing new metering and 
measurement equipment. In many of 
these instances, the commenters stated 
that production volumes have declined 
to the point where the revenue from 
continued operation would not be 
sufficient to justify installing new 
measurement equipment, particularly in 
the current low-price environment. 

The BLM disagrees with these 
comments. The provisions for approving 
a CAA for economically marginal 
properties (low-volume properties in the 
proposed rule) in both the proposed rule 
and the final rule were designed 
specifically to allow the BLM to 
determine if a property would truly be 
shut in if the only alternative was for 
the operator to achieve non-commingled 
measurement of production. The BLM 
believes many of the worst case 
scenarios flagged by commenters would 
fit within the economically marginal 
property exception. Unlike downhole 
commingling, the costs for surface 
commingling are relatively easy to 
define. An operator on the edge of 
profitability should be able to 
demonstrate to the BLM under 
paragraph (b)(1) that the properties 
proposed for commingling qualify as 
economically marginal properties. The 
commenters did not submit any data to 
substantiate that the existing provisions 
under paragraph (b)(1) were inadequate 
as they relate to surface commingling. 

Although the BLM did not make any 
changes to the rule based on these 
comments, the BLM changed the 
economic threshold in the final rule 
based on comments on the definition of 
low-volume property in the proposed 
rule. As discussed in connection with 
§ 3173.1, under the new definition of an 
economically marginal property, the 
BLM changed the threshold from a 10 
percent before-tax rate of return in the 
proposed rule to an 18-month after-tax 
payout in the final rule. The BLM 
believes this change will increase the 
number of leases, unit PAs, or CAs that 
would qualify as economically marginal 
leases and, therefore, might qualify for 
a CAA under this paragraph. The BLM 
does not have any data to quantify this 
increase, however. 

Commenters also expressed concern 
about the workload and timeframes 
involved with obtaining a commingling 
approval under paragraph (b). Because 
the provisions of paragraph (b)(1) of 
both the proposed and final rule are 
very similar to the provisions of IM 
2013–152, the BLM has experience with 
the process of reviewing CAAs for 
economically marginal properties. 
Based on its experience processing 
commingling requests under IM 2013– 
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152, the BLM agrees that the process for 
requesting and reviewing a CAA can 
take time, especially for properties that 
do not clearly fit within the economic 
thresholds established in the final rule. 

As a result, the BLM made two 
changes in the final rule. The first 
change was to grandfather any existing 
surface commingling approval where 
the average production rate over the 
previous 12 months for each of the 
Federal or Indian leases, unit PAs, or 
CAs included in the approval is less 
than 100 bbl of oil per month or 1,000 
Mcf of gas per month (see 
§ 3173.16(a)(1) and (2)). Second, 
recognizing that such limited 
production may also occur in 
connection with new CAA approvals, 
§ 3173.14(b)(2) now allows the BLM to 
approve new CAAs if the average 
production rate from the proposed CAA 
satisfy the thresholds for grandfathering 
of existing CAAs. The new CAA would 
also have to comply with § 3173.14(a)(2) 
through (4); however, under the final 
rule, the BLM will not require any 
additional economic analysis from the 
operator. 

The BLM chose these thresholds 
because properties producing below 
these thresholds would almost always 
qualify as economically marginal 
properties under this rule. Therefore, 
the BLM can approve commingling 
requests that qualify under this 
paragraph with significantly less 
paperwork burden on both the BLM and 
industry, and without the in-depth 
economic analysis that would have been 
required in the proposed rule. The BLM 
chose the oil threshold of 100 bbl per 
month by assuming the cost of 
achieving non-commingled 
measurement of oil would be $50,000 
(setting a small oil tank, for example). 
The production rate required to achieve 
an 18-month payout of this investment, 
assuming a $60 per bbl oil price and 
including taxes, royalty payments, and 
fixed and variable operating costs, 
would be about 3.5 bbl per day, or 
approximately 100 bbl per month. 

The BLM used a similar approach for 
determining the gas threshold. The BLM 
assumed that an operator would have to 
invest $20,000 to achieve non- 
commingled measurement of gas (the 
cost of installing a new meter). The 
production rate required to achieve an 
18-month payout of this investment, 
assuming a $3 per MMBtu gas price, and 
including taxes, royalty payments, and 
operating costs, would be about 30 Mcf/ 
day, or roughly 1,000 Mcf per month. 

The BLM added § 3173.14(b)(3) to the 
final rule, which provides for CAAs that 
have been authorized under tribal law 
or otherwise approved by a tribe. The 

BLM included this provision in 
response to tribal comments indicating 
that tribal law or agreements may 
independently identify circumstances 
where commingling is appropriate. The 
BLM added this provision because it 
believes that tribes should have a say in 
approving CAAs that involve 
production from tribal leases. 

The BLM received many comments 
stating that the exceptions provided in 
§ 3173.14(b) of the proposed rule did 
not address downhole commingling 
agreements in the New Mexico portions 
of the San Juan and Permian Basins and 
elsewhere that would not meet the 
requirements § 3173.14(a). The 
commenters said that this omission 
would result in lost oil and gas 
production, revenue, and royalties from 
operators forced to shut-in thousands of 
wells at existing CAAs where downhole 
commingling takes place and where the 
economics do not justify the cost of 
drilling additional wells or segregating 
downhole production. Many of the 
wells, according to the commenters, 
were drilled specifically to commingle 
downhole production from multiple 
leases, CAs, and unit PAs, including 
combinations of Federal, Indian, fee, 
and State ownership. The commenters 
said downhole commingling allows 
operators to reduce costs and 
environmental impacts by reducing the 
number of wellbores because multiple 
zones can be produced out of a single 
wellbore. In addition, commenters 
stated that some individual zones do not 
have enough production to justify the 
drilling and completion costs for 
separate wells. Other commenters 
stressed that downhole commingling 
increases the maximum ultimate 
economic recovery because reservoir 
energy from lower formations allows oil 
and gas from highly-depleted upper 
formations to be produced (i.e., 
production from the lower formation is 
necessary to produce the upper 
formation). In many of these instances, 
production volumes have declined to 
the point where the revenue from 
continued operation would not be 
sufficient to justify drilling new wells or 
re-completing existing wells to avoid 
downhole commingling, particularly in 
the current price environment. 

The BLM agrees with commenters 
that the exceptions listed in the 
proposed rule, need to be expanded to 
account for downhole CAAs, to ensure 
that improvements in measurement 
accuracy and the BLM’s ability to verify 
production made by this rule do not 
unnecessarily result in operators 
shutting in large numbers of existing 
wells, particularly during times of low 
commodity prices. The BLM believes 

that it is in the public interest to receive 
royalty on a volume of oil or gas that 
may have heightened levels of 
uncertainty and may not be perfectly 
verifiable by the BLM, rather than 
receiving no royalty at all if the property 
is shut in to avoid the cost of achieving 
uncertainty and verifiability goals. 

The low-volume exemption in the 
proposed rule would have provided an 
objective measure of the economic 
viability of a lease, CA, or unit PA, as 
it relates to downhole commingling. 
However, this economic test has been 
difficult to implement for downhole 
commingling applications under IM 
2013–152 because the costs associated 
with achieving non-commingled 
downhole production are highly 
speculative and vary by facility and 
formations. These costs could be in the 
millions of dollars if an operator had to 
drill multiple wells in lieu of downhole 
commingling in one wellbore. It is also 
difficult to predict or quantify the 
benefits of increasing the maximum 
ultimate economic recovery from a well 
due to the ability to produce more oil 
and gas from downhole commingling. 

As a result of these comments, the 
BLM made two changes in the final rule. 
First, the BLM added an exception for 
certain categories of downhole 
commingling under paragraph (b)(4). 
This new exception allows the BLM to 
approve downhole commingling of 
production from multiple leases, CAs, 
and unit PAs if the BLM deems the 
proposed operation to be an acceptable 
practice for the purpose of achieving 
maximum economic recovery and 
conservation of the oil and gas resource. 
This exception provides a means for the 
BLM to recognize downhole 
commingling practices that have 
historically been approved in areas 
where such practices provide the only 
way to produce the Federal or Indian 
interest, and therefore are necessary to 
avoid having some operators 
prematurely plug existing wells. The 
addition of this provision gives Field 
Offices flexibility to approve downhole 
commingling requests based on local 
knowledge and experience with the 
characteristics of a particular oil or gas 
reservoir. Second, for existing downhole 
commingling approvals, the BLM added 
§ 3173.16(a)(1), which will grandfather 
all downhole commingling approvals in 
existence prior to the effective date of 
this rule (see discussion under 
§ 3173.16(a)(1)). 

Several commenters said that the final 
regulations should state clearly how the 
BLM will balance the Federal interest in 
royalty measurement against competing 
interests, such as environmental 
concerns. One commenter 

VerDate Sep<11>2014 22:18 Nov 16, 2016 Jkt 241001 PO 00000 Frm 00039 Fmt 4701 Sfmt 4700 E:\FR\FM\17NOR3.SGM 17NOR3m
st

oc
ks

til
l o

n 
D

S
K

3G
9T

08
2P

R
O

D
 w

ith
 R

U
LE

S
3



81394 Federal Register / Vol. 81, No. 222 / Thursday, November 17, 2016 / Rules and Regulations 

recommended that the BLM include an 
exemption from the commingling 
requirements in situations where the 
BLM’s denial of a request for a CAA 
would increase a project’s 
environmental impact. The BLM did not 
make any changes to the rule in 
response to these comments because 
paragraph (b)(5) of the final rule already 
expressly allows the BLM to consider 
approving a CAA if there are overriding 
conditions, such as topographic or other 
environmental considerations, 
notwithstanding potential negative 
royalty impacts from commingled 
measurement. Section 3173.14(b)(2) of 
the proposed rule contained a similar 
provision. The BLM has determined that 
this language would allow the BLM to 
grant new CAAs in instances where the 
BLM determines that minimizing 
environmental impacts takes 
precedence over ensuring accurate and 
verifiable measurement and proper 
reporting of oil and gas removed or sold 
from a lease, unit PA, or CA. The BLM 
believes these situations will be rare and 
CAA approval will only be considered 
after exhausting all feasible alternatives, 
including alternate measurement 
techniques. The environmental analysis 
for the final rule indicates that in most 
cases where operators are required to 
install new facilities, they will likely 
place those facilities at sites where there 
is existing surface disturbance and 
where the environmental impact would 
be minimal (see the Procedural Matters 
section below for more discussion about 
the environmental analysis). If new 
equipment requirements result in new 
surface disturbances, the BLM, under 
the provisions of this rule, will evaluate 
any potential environmental impacts 
and require operators to mitigate them. 

One commenter stated that the added 
and unnecessary cost to industry to 
have to build and maintain separate 
pipelines and facilities without a 
substantial benefit for the BLM in return 
is unreasonable. The commenter said 
that they have a few wells in a field that 
are not in the unit, but use the same 
facilities that service the unit. The 
commenter is concerned that they 
would not be able to continue 
commingling in the future without 
doing a substantial economic study to 
quantify the cost to build separate 
facilities including shipping facilities. 
Another commenter asked the BLM to 
consider exempting those properties 
that are in close proximity to an existing 
gathering system and allowing 
production from those properties to be 
commingled with other properties, even 
if they are not considered to be low- 
volume properties. 

The BLM disagrees with these 
comments and did not make any 
changes to the rule as a result. 
Allocation methods that affect royalty 
measurement and reporting have the 
potential to increase measurement 
uncertainty, introduce bias, and inhibit 
the BLM’s ability to verify and account 
for oil and gas production removed or 
sold from a lease, unit PA, or CA. The 
exceptions that allow for commingling 
when allocation methods affect royalty 
are included in paragraph (b) of the final 
rule; they cover cases where the 
requirement to achieve non-commingled 
measurement of production would 
cause a prudent operator to shut in 
production or would cause significant 
and unavoidable environmental 
impacts. When demonstrating whether a 
lease, unit PA, or CA is economically 
marginal, operators can and should 
include the cost of building additional 
gathering lines, any new facilities, and 
mitigating environmental impacts into 
their capital cost calculations to see if 
they would qualify for commingling 
approval under paragraph (b)(1) of this 
section. If they do not meet the 
definition, or any of the other 
exceptions in paragraph (b) of this 
section, then the operator should be able 
to construct the additional facilities 
while still realizing a reasonable return 
on that investment, rather than shutting 
in production from a particular well. 

One commenter was concerned that, 
under the CAA requirements, operators 
who currently commingle small 
amounts of saleable liquids produced 
from gas wells (e.g., condensate) would 
have to install separate storage tanks for 
that liquid, imposing a significant and 
unjustified cost on operators. The BLM 
agrees with this concern raised by the 
commenter and made two changes to 
the final rule as a result. First, the 
definition of economically marginal 
property (low volume property in the 
proposed rule) was changed in the final 
rule to clarify that the expected costs 
and revenues for the economic analysis 
need only take into consideration the 
commodity for which the measurement 
equipment would be built, whether it is 
the oil or gas. In the example provided 
by the commenter, the economic 
analysis of condensate measurement 
would only consider the income stream 
from the sale of condensate and would 
not include the income stream from the 
sale of gas. Therefore, the small amounts 
of condensate generated would likely 
qualify for an exemption under 
paragraph (b)(1). Second, the BLM 
added paragraph (b)(2) to the final rule 
which provides an automatic exemption 
from the CAA restrictions and from 

performing an economic analysis for 
leases, unit PAs, or CAs that produce 
less than 100 bbl of oil per month or 
1,000 Mcf of gas per month, averaged 
over the previous 12 months. In this 
example, if the small amount of saleable 
condensate was less than 100 bbl per 
month averaged over the previous 12 
months, the BLM could grant 
commingling approval for the 
condensate without any further 
analysis, assuming that the conditions 
in paragraph (a)(2) through (a)(4) were 
also met. 

One commenter representing Native 
Alaskan interests said it would not be 
economically feasible to prevent 
commingling of production from BLM 
lands that are within a unit PA that has 
an existing measurement system 
approved by all parties, when the BLM 
lands comprise only a small portion of 
the production. The BLM did not make 
any changes to the final rule in response 
to this comment, for two reasons. First, 
if the BLM portion of the unit PA is very 
small or the production is low, it might 
qualify as an ‘‘economically marginal 
property’’ under the definition of an 
economically marginal property in 
§ 3173.1. In this case, the BLM could 
approve commingling with other unit 
PAs within the unit or other properties 
outside of the unit. The BLM may also 
be able to approve commingling under 
§ 3173.14(b)(5) if achieving non- 
commingled measurement of 
production addresses some overriding 
consideration, such as avoiding undue 
environmental impacts. If, on the other 
hand, the properties that are proposed 
for inclusion in a CAA do not meet the 
definition of economically marginal 
properties, do not present some other 
overriding consideration, such as 
environmental impacts, or otherwise 
satisfy one of this rule’s criteria, then 
the BLM will require the operator to 
achieve non-commingled measurement 
of that unit PA. 

A couple of commenters suggested 
that the BLM is creating new law by 
establishing standards and requirements 
for existing CAAs that were not in Order 
3. The BLM does not understand the 
comment. The purpose of the 
rulemaking process that the BLM is 
going through is to establish new 
standards and requirements. By 
following the BLM’s authorizing statues 
and the procedures established by the 
Administrative Procedure Act, 5 U.S.C. 
551 et seq., the BLM is able to establish 
new or different standards and 
requirements than those found in 
existing Order 3. As explained 
elsewhere in this preamble, the final 
rule is squarely within the scope of the 
BLM’s authorizing statutes and the 
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related delegations of authority from the 
Secretary. 

Several commenters also said the 
BLM has not analyzed the impacts of 
the rule on industry and the BLM, and 
requested clarification on how the BLM 
will balance the Federal interest in 
royalty measurement against competing 
interests. The BLM disagrees that it has 
not analyzed the impacts on industry or 
the BLM. As stated earlier in this 
preamble, the BLM has rigorously 
weighed and considered the economic 
impacts that this final rule will have on 
industry and prepared draft and final 
regulatory impact analyses for this 
rulemaking, which are available to the 
public. The Procedural Matters section 
of this preamble contains a short 
discussion of this rule’s potential 
economic impact on industry. The 
analysis estimates that this rule’s CAA 
requirements will have a one-time cost 
to industry of $4.9 million to $7.6 
million for operators to submit 
documentation and respond to the 
BLM’s informational requests for 
existing leases, and $2.7 million to 
install meters where the BLM rescinds 
existing commingling agreements. The 
analysis also estimates there will be an 
annual paperwork cost to industry from 
these provisions of $3 million to $4.6 
million for new and modified 
commingling agreements, and $1.6 
million in new annual metering 
installation costs for those FMPs where 
a commingling agreement is rescinded. 

The BLM believes that the final rule 
provides clear guidance on how the 
BLM will balance the Federal interest in 
accurate measurement with competing 
interests, such as not causing 
production to be shut in or creating 
additional environmental impacts. The 
final rule includes numerous provisions 
that allow commingling in cases where 
the public interest is better served by 
allowing commingling even if it results 
in potential negative effects to royalty 
measurement. These instances include 
properties that the BLM determines to 
be economically marginal, properties 
that produce below set thresholds, 
situations that involve downhole 
commingling, and where unnecessary or 
undue degradation or unavoidable 
environmental impacts or other 
overriding considerations would result 
if commingling were denied. The BLM 
did not make any changes to the rule 
based on these comments. 

Section 3173.15 Applying for a 
Commingling and Allocation Approval 

Section 3173.15 of the final rule 
establishes the requirements operators 
must follow when requesting a CAA, 
and the information they need to 

include. Most of these requirements 
were in the proposed rule, but the final 
rule includes changes to the amount and 
type of information operators must 
include in their applications. The BLM 
made these changes in response to many 
comments it received on this section. 
The following discussion describes 
those comments and the changes that 
were made. 

One commenter suggested that 
proposed paragraph (b) be changed to 
require operators to submit as part of 
their CAA applications an allocation 
method, instead of an allocation 
schedule, which is subject to frequent 
changes. The BLM agrees that 
information about a CAA’s allocation 
method would be more useful, and as a 
result changed the final rule to require 
an allocation method instead of a 
schedule. 

Several commenters said they did not 
believe the BLM has the authority to 
require operators to submit site facility 
diagrams as part of new CAA approvals 
for existing facilities, as required in 
paragraph (e) of the proposed rule. The 
BLM agrees that it does not need a site 
facility diagram to approve a CAA 
application for existing facilities and 
has eliminated that requirement in the 
final rule in response to these 
comments. 

One of the commenters asked about 
the purpose in § 3173.15(e), for 
requiring operators to provide a map 
showing the boundaries, FMPs, and 
location of wellheads and production 
facilities as part of their commingling 
and allocation application. In response, 
the BLM changed paragraph (e) of the 
final rule to reduce the amount of 
information that operators must include 
in maps submitted as part of CAA 
applications. The required maps need 
only show the boundaries of any lease, 
unit, unit PA, or CA from which 
production is proposed to be 
commingled and indicate the locations 
of existing or planned facilities with the 
relative location of all wellheads (with 
API numbers), the piping, and existing 
or proposed FMPs included as part of 
the CAA request. The BLM needs this 
information for several reasons, one of 
which is to determine if all the 
production flowing through the 
proposed FMP originates from the 
leases, unit PAs, or CAs proposed to be 
part of the CAA. Another reason is to 
obtain clarity on what leases, unit PAs, 
or CAs are actually proposed for 
commingling. This is especially 
important when unit PAs or CAs are 
included in the proposal. In these 
situations, the location of a well or 
facility in relation to lease, unit PA, or 
CA boundaries, is critical for the BLM 

to understand when evaluating a 
commingling application. For example, 
one well may be physically located on 
a Federal lease but only produce from 
a CA that covers one of the formations 
under that lease, while another well on 
the same lease may only produce from 
a portion of the lease that is not part of 
the CA. In this case, the BLM would 
have to understand that even though 
both wells are physically located on the 
same lease, a CAA is required to 
combine their production because their 
production originates from different 
properties. The BLM did not make any 
changes to the rule based on these 
comments. 

One commenter asked whether the 
BLM planned to monitor which wells 
are flowing to which FMP and make 
operational recommendations. While 
the BLM has no intention of making 
operational recommendations, it will 
monitor which wells are flowing to 
which FMPs if that affects the CAA or 
the underlying allocation of production. 
The BLM did not make any changes to 
the rule based on these comments. 

Several commenters wanted to know 
why, in § 3173.15(k), submission of up 
to 6 years of gas analyses, including Btu 
content and all oil gravities, is required 
for CAA requests. They indicated that it 
would be too burdensome for CAA 
applicants to provide historical crude 
oil gravity and natural gas heating value 
data, as only current data is relevant for 
trying to determine the prices received 
for these products. A couple of other 
commenters said this information 
requirement is excessive and would not 
improve the quality of the application. 
The BLM does not believe this to be an 
onerous requirement. First, 6 years’ 
worth of data would not necessarily 
include a lot of data, especially for 
lower producing leases, unit PAs, and 
CAs for which the BLM would consider 
approving a CAA. For example, under 
43 CFR 3175.100, a very-low-volume 
FMP (producing 35 Mcf per day or less), 
is only required to have a gas analysis 
taken once per year, so 6 years of data 
for that well is only 6 gas analyses. For 
oil, the API gravity is only determined 
when an oil sale takes place. A low- 
producing oil lease may only have an oil 
sale several times per year, in which 
case 6 years of API gravities would 
include only one or two dozen API 
gravities. Second, operators should 
already have this information readily 
available because they are currently 
required to maintain records for at least 
6 years under 43 CFR 3170.7, which 
retention period has been increased to 7 
years for Federal leases under this rule. 
One of the reasons the BLM needs 
historical Btu and API gravities is to 
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assess the allocation methodology 
proposed by the operator. If, for 
example, the gas analysis data showed 
statistically significant variations 
between Federal and non-Federal 
properties proposed for a CAA, the BLM 
may require that the allocation method 
account for the Btu differences. On the 
other hand, if the gas analyses for the 
properties proposed for commingling 
were not significantly different, then the 
allocation method could be purely 
volume based. The BLM could also 
analyze the historical trend of Btu 
content or API gravity to determine if, 
for example, increasing Btu content 
could result in greater future royalty. 
Without this data, it would be 
impossible for the BLM to perform any 
analysis on the allocation method or on 
future revenue projections as part of an 
economic analysis. 

Another commenter noted that this 
information has no royalty impact if the 
properties are 100 percent Federal or 
Indian mineral ownership with the 
same fixed royalty rate and distribution. 
The BLM agrees with this comment and 
added a caveat to § 3173.15(k) 
indicating that this information is 
required only if the CAA is not 
approved under § 3173.14(a)(1). 

The BLM also determined it was 
necessary to make other changes to 
§ 3174.15 in the final rule to address 
considerations related to the 
administration of the rule. As part of the 
final rule, the BLM clarifies in 
paragraphs (f) through (i) which 
additional approvals operators must 
seek if their commingling proposals 
entail new surface disturbance or take 
place on Indian lands or on lands 
administered by other Federal surface 
management agencies, in case operators 
are unaware of these requirements. 
Finally, this section clarifies that if off- 
lease measurement is part of a 
commingling and allocation proposal, 
then a separate Sundry Notice under 
§ 3173.23 is not needed as long as the 
information required under paragraphs 
(b) through (e) and, where applicable, 
paragraphs (f) through (i) of § 3173.23 is 
included as part of the request for 
approval for commingling and 
allocation. This revision clarifies that an 
applicant may submit both proposals in 
one Sundry Notice request. 

Section 3173.16 Existing Commingling 
and Allocation Approvals 

Under § 3173.16 of the final rule, the 
BLM will review an existing CAA when 
it receives an operator’s request for an 
FMP number for a facility associated 
with the CAA. The BLM made 
numerous changes to both the structure 

and content of this section in the final 
rule in response to comments. 

Section 3173.16(a) 
A new paragraph (a) was added to the 

final rule that grandfathers existing 
commingling approvals in some specific 
situations. Paragraph (a)(1) grandfathers 
all existing downhole commingling 
approvals. 

Based on the numerous comments the 
BLM received on downhole 
commingling approvals (see a 
discussion of those comments under 
§ 3173.14(b)), the BLM decided to 
grandfather all existing downhole 
commingling approvals. The BLM is 
aware that there are large numbers of 
wells in the San Juan basin and 
elsewhere that are currently approved 
for downhole commingling. The BLM 
believes that the vast majority of these 
wells are producing low volumes of oil 
and gas and that continued production 
of these wells increases the maximum 
ultimate recovery of oil and gas. As a 
result, the BLM has made a 
determination that it is in the public 
interest to ensure these wells continue 
to produce even if the methods used to 
allocate production to Federal and 
Indian leases, unit PAs, and CAs 
potentially result in higher levels of 
uncertainty, bias, and make verification 
of production more difficult. The BLM 
also believes that most of these wells 
would be approved by the BLM to 
continue commingling even if the BLM 
were to perform an evaluation on them 
as would have been required under this 
section of the proposed rule. 
Grandfathering all existing downhole 
commingling approvals will streamline 
the review process and reduce the paper 
work burden on both industry and the 
BLM. When the BLM receives a request 
for an FMP for a well that has an 
existing downhole CAA, the BLM will 
document that the existing downhole 
CAA qualifies under § 3173.16(a)(1) of 
the final rule. The BLM will address any 
shortcomings of the existing approval, 
such as the absence of a defined 
allocation method, on a case-by-case 
basis during inspections and production 
audits. The BLM may issue written 
orders to operators to correct these 
deficiencies. 

Paragraph (a)(2) grandfathers existing 
surface commingling approvals where 
each lease, unit PA, or CA that is part 
of the approval produces less than 100 
bbl of oil per month or 1,000 Mcf of gas 
per month, averaged over the previous 
12 months. See the discussion under 
§ 3173.14(b) for an explanation of how 
the BLM derived these thresholds. As 
with downhole commingling, the BLM 
decided to grandfather these existing 

commingling approvals based on 
comments received on the proposed 
rule. However, the BLM does not agree 
with comments stating that the 
economic exemptions in the proposed 
rule were inadequate. The BLM believes 
that the economic exemptions in both 
the proposed and final rules are 
adequate to address those operations 
where achieving non-commingled 
measurement of production would truly 
be uneconomic. In addition, the 
definition of an economically marginal 
property in the final rule expands the 
criteria in the proposed rule by 
changing the threshold from a 10 
percent before tax rate of return to an 
18-month after tax payout. The BLM 
believes this could significantly increase 
the number of leases, unit PAs, and CAs 
that would be able to qualify for the 
economic exemption. 

The BLM does, however, agree with 
comments expressing concern over the 
paperwork burden associated with 
preparing and reviewing applications 
involving lower volume leases, unit 
PAs, and CAs. The BLM chose to 
grandfather these existing surface 
commingling approvals based on the 
understanding that leases, CA, and unit 
PAs producing below these thresholds 
would almost certainly qualify under 
the definition of an economically 
marginal property. The purpose of 
grandfathering these approvals, 
therefore, was to reduce the paperwork 
burden for both the BLM and industry. 

Under this provision, the operator of 
any lease, unit PA, or CA that is below 
these thresholds would retain the 
existing CAA from the BLM without any 
further information or analysis required. 
The BLM would only have to verify that 
the average monthly production rates of 
the leases, CAs, and unit PAs included 
in the approval are below the thresholds 
listed in this section. 

Section 3173.16(b) 
A new provision has been added to 

paragraph (b), which clarifies that if the 
grandfathering conditions in paragraph 
(a) of this section are not met, then the 
existing CAA must meet the minimum 
standards and requirements for a CAA 
under § 3173.14 of the final rule. 

This section also sets out a process if 
the AO identifies deficiencies. 
Paragraph (b)(1) requires the AO to 
notify the operator in writing of any 
inconsistencies or deficiencies with an 
existing CAA. The operator will then be 
given 20 days after receipt of such 
notice to correct any inconsistencies or 
deficiencies, provide the additional 
information requested, or request an 
extension of time. When the AO is 
satisfied that the operator has corrected 
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any inconsistencies or deficiencies, the 
AO will terminate the existing CAA and 
grant a new CAA based on the 
operator’s corrections. 

Paragraph (b)(2) clarifies that the AO 
may terminate an existing CAA and 
grant a new CAA with new or amended 
COAs to make the approval consistent 
with the requirements for CAAs under 
§ 3173.14 of the final rule. Under the 
proposed rule the AO could simply 
impose new or amended COAs to an 
existing commingling approval. 

Section 3173.16(c) 
One of the primary goals of paragraph 

(c) in the final rule (§ 3173.16(a) through 
(d) of the proposed rule) is to ensure 
that existing commingling approvals 
that do not qualify for grandfathering 
under paragraph (a) of this section, meet 
the standards for commingling under 
§ 3173.14. Another primary goal is to 
ensure that, if the existing commingling 
approval does meet the standards under 
§ 3173.14, it also contains the 
information required under § 3173.15, to 
ensure that the BLM can verify the 
volumes allocated to each lease, unit 
PA, or CA that are part of the existing 
CAA. 

Under paragraph (c), the BLM will 
review existing CAAs that do not 
qualify for grandfathering under 
paragraph (a), for their consistency with 
the minimum standards and 
requirements under § 3173.14 when the 
operator submits a request for an FMP 
number. If the BLM determines that the 
existing CAA does not meet the 
requirements under § 3173.14, the BLM 
may take several courses of action. 
Under paragraph (c)(1), the AO will 
notify the operator in writing of any 
inconsistencies or deficiencies that the 
BLM identifies. The operator will have 
20 business days to provide additional 
information requested by the BLM, 
request an extension of time in which to 
reply to the AO, or correct any 
inconsistencies or deficiencies. Under 
paragraph (c)(2), the BLM can impose 
new or amended COAs on an existing 
CAA to make it compliant with the 
requirements of this final rule. 
Paragraph (c)(3) allows the AO to 
terminate the CAA if the operator fails 
to correct the deficiencies that the BLM 
identifies. 

The only significant change to 
paragraph (c)(1) of the final rule relative 
to paragraph (b) of the proposed rule is 
that the BLM clarifies that when the 
operator corrects any inconsistencies or 
deficiencies, the BLM will terminate the 
existing CAA and grant a new CAA in 
its place. The BLM made a similar 
change to paragraph (c)(2) of the final 
rule (paragraph (c) of the proposed rule), 

which clarifies that the BLM will 
impose new or amended COAs on an 
existing CAA by terminating the 
existing CAA and granting a new CAA 
in its place that includes those COAs. 

Under paragraph (d) of the final rule 
(paragraph (e) of the proposed rule), if 
the BLM approves a new CAA to replace 
an existing agreement, it will be 
effective on the first day of the month 
following its approval. The BLM also 
included a new sentence in this 
paragraph that clarifies that any 
resulting change in the allocation 
method will only apply from the 
effective date of the CAA forward. The 
BLM added this clause to clarify that 
changes in the allocation method will 
not be applied retroactively. The BLM 
believes that retroactive application of 
new allocation percentages would 
impose a large paperwork burden on 
both industry and the BLM and would 
not be necessary. 

Numerous commenters requested that 
the BLM consider grandfathering all 
existing CAA approvals. One 
commenter said the modifications to 
their facilities will put up to 87 percent 
of their production at risk of being shut 
in and possibly lost forever, along with 
the royalties to each of the mineral 
owners. The BLM agrees that there are 
instances where existing commingling 
agreements do not need to meet the final 
rule’s commingling standards outlined 
in § 3173.14(a)(1), and has provided 
exemptions in § 3173.16(a) that allow 
operators to maintain existing 
agreements. See the discussion under 
§ 3173.16(a) for further discussion. In 
addition, § 3173.14(c) includes three 
additional circumstances, beyond the 
three provided under the proposed rule, 
in which the BLM can approve a CAA. 
Given the grandfathering provisions and 
the expanded number of situations 
where the BLM can approve a CAA 
under the final rule, the BLM does not 
believe that any existing CAAs that are 
truly on the edge of profitability will be 
impacted by the final rule’s 
requirements. 

Other commenters did not like the 
idea of being required to upgrade 
existing wells and facilities that comply 
with existing laws, regulations, and 
policies. While the BLM notes that 
standard terms and conditions found in 
Federal oil and gas leases require 
compliance with all applicable 
requirements, including requirements 
that might be subsequently promulgated 
by the BLM, the BLM nevertheless 
believes that this comment has some 
merit. Most existing surface 
commingling approvals are for leases, 
unit PAs, and CAs where production 
volumes are low enough, or other 

overriding considerations exist, such 
that the CAA will comply with the 
requirements of § 3173.14(a) or (b) of the 
final rule with little or no changes 
required. Similarly, any CAA granted 
under IM 2013–152 should already meet 
the requirements of the final rule, 
especially considering that the final rule 
adds four additional exemptions under 
which the BLM may grant a CAA as 
compared to the two exemptions 
allowed under the IM (for low-volume 
properties and overriding 
considerations), and lowers the 
threshold for leases, unit PAs, and CAs 
to meet the definition of an 
economically marginal property. For the 
relatively few existing CAAs that do not 
meet the requirements of the final rule, 
some changes to plumbing or 
measurement equipment may be 
required. In these cases, the BLM will 
determine that a CAA is not justified 
because these leases, unit PAs, or CAs 
do not meet the definition of an 
economically marginal property and no 
other overriding conditions exist that 
would allow the BLM to grant a CAA. 

One commenter said the proposed 
rule would require operators to submit 
all existing authorizations to the BLM 
for re-approval, and added that many 
operators and BLM staff spent countless 
hours negotiating approvals of existing 
CAAs to ensure they protect 
environmentally sensitive areas while 
providing accurate measurement of 
production. Although the BLM did not 
make any changes to the rule based on 
this comment, the final rule includes 
grandfathering provisions under 
§ 3173.16(a), which would no longer 
require operators to submit existing 
downhole commingling authorizations 
or surface commingling authorizations 
that qualify under § 3173.16(a)(1) and 
(2) when applying for an FMP. In 
addition, for those existing CAAs that 
do not meet the grandfathering criteria 
of paragraph (a) of this section, but 
comply with the requirements of the 
new rule, the BLM will not require re- 
approval—these CAAs will be allowed 
to continue as originally approved. 

Several commenters disagreed with 
the requirement in § 3173.16(c)(1) that 
operators correct any inconsistencies or 
deficiencies that the AO finds with an 
existing CAA within 20 business days. 
One commenter said North Slope 
operators have significant weather- 
related challenges that would make it 
difficult for them to meet the 20- 
business-day deadline, while another 
said that the required fixes could 
involve installing new piping, which 
would likely take longer than 20 
business days. Several commenters said 
this final rule will require every existing 
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CAA to have some work done and 
operators must be given flexibility if 
they have multiple CAAs because 20 
business days may not be enough time 
to bring them all into compliance. 
Another commenter said that they have 
made substantial investments in their 
gathering systems and would need a 
reasonable amount of time to make the 
changes to facilities that handle leases 
with mixed ownerships that are not 
already part of a unit PA or CA. 

In response to these comments, the 
BLM added language to the final rule at 
§ 3173.16(c)(1) which allows an operator 
to request an extension during the 20- 
business-day timeframe. The operator 
should justify the extension request by 
explaining the factors that will not 
allow it to comply within the 20- 
business-day timeframe, and provide a 
timeframe under which they can 
comply. The BLM will consider the 
request and grant an extension if the 
justification is adequate. This final rule 
will not require every existing CAA to 
undergo significant work to bring it into 
conformity with the new requirements 
as one commenter suggested. In fact, the 
BLM estimates that the majority of 
existing CAAs will continue operating 
as they have been because they are 
exempt from the requirements due to 
their low production volumes or other 
factors. 

Several commenters said it would be 
unfair for the BLM to apply new COAs 
that existing CAAs could not meet, 
causing production to be shut in. 
Another commenter said it would be 
unreasonable for the BLM to impose 
new or amended conditions of 
approvals on existing commingling 
agreements and recommended that 
§ 3173.16(c) be deleted altogether. The 
BLM does not agree with these 
comments and did not make any 
changes to the final rule as a result. 

The BLM estimates that only a small 
percentage of existing CAAs will require 
new COAs and most of those COAs will 
be for minor deficiencies such as 
providing a better explanation of the 
allocation process. For those new COAs 
that require additional work to which 
the operator may object, the BLM has 
already included a provision in 
paragraph (c)(2) of the final rule that 
will allow the existing CAA to continue 
in effect during the pendency of any 
appeal of the decision that requires the 
new COAs. The BLM did not make any 
changes to the rule based on these 
comments. 

Lastly, some commenters expressed 
concern that existing CAAs were at risk 
of being terminated if the BLM did not 
timely respond to their FMP 
applications and review their CAA 

approvals. As stated earlier, operators 
may continue to produce oil and gas 
prior to FMP approval and CAA review 
and may continue to use their lease, 
unit PA, or CA numbers for reporting 
production to ONRR as long as they 
have applied for their FMP numbers 
within the deadlines specified under 
§ 3173.12. The BLM did not make any 
changes to the rule based on these 
comments. 

Section 3173.17 Relationship of a 
Commingling and Allocation Approval 
to Royalty-Free Use of Production 

Section 3173.17 clarifies that approval 
of a CAA does not constitute approval 
of off-lease royalty-free use of 
production in facilities located at an off- 
lease FMP approved under the CAA. 
The BLM did not make any changes to 
this section. 

One commenter from the San Juan 
Basin said the new CAA requirements 
would reduce Federal royalties from 
existing CAAs because operators would 
have to install new compressors at each 
well, resulting in more royalty-free 
production used as fuel to power those 
compressors. The commenter provided 
a diagram that showed a compressor for 
each lease that they believe would be 
required if commingling was not 
approved. For comparison, another 
diagram showed one large compressor 
located at an off-lease FMP in lieu of the 
wellhead compressors, if commingling 
was approved. The commenter stated 
that with commingling approval, 
operators must pay royalty on the fuel 
used at the commingled off-lease 
compressor because it does not qualify 
as royalty-free use. 

The BLM disagrees with the premise 
of this comment because there is 
nothing in the scenario presented by the 
commenter that would compel them to 
install separate lease compressors if the 
BLM denied commingling. The small 
amount of royalty the operator would 
not have to pay if the compressors were 
located on-lease would never offset the 
additional capital and ongoing expense 
of having to install, operate, and 
maintain three lease compressors as 
compared to one large compressor 
located at a central delivery point. 
Instead, if the BLM did not grant a CAA, 
a prudent operator would simply use 
the allocation meters already installed at 
each property they were proposing to 
commingle as FMPs, continue to use the 
large off-lease compressor, and continue 
to pay royalties on the fuel used to run 
that compressor as they do now. The 
BLM did not make any changes to the 
rule based on this comment. 

Another commenter stated that other 
royalty owners will be burdened by all 

the downstream losses (fuel, etc.) if the 
operator must install an on-lease FMP 
rather than rely on measurements taken 
at a downstream commingled 
measurement point. 

According to the commenter this 
raises legal concerns with respect to 
other agency regulations and contractual 
agreements between operators. The BLM 
disagrees with this comment and did 
not make any changes as a result. The 
requirement to install an FMP on the 
lease, unit PA, or communitized area, 
and pay royalty based on that FMP only 
applies to Federal and Indian leases. It 
would not preclude other royalty 
owners to base their royalty distribution 
on a down-stream commingled 
measurement point that is different from 
the FMP on which the Federal or Indian 
royalties are based. 

Section 3173.18 Modification of a 
Commingling and Allocation Approval 

Section 3173.18(a) of the final rule 
identifies the circumstances under 
which all operators who are parties to 
a CAA must request a modification, 
including: Modifications to the 
allocation agreement; inclusion of 
additional leases, unit PAs, or CAs into 
a CAA; or termination of a lease, unit 
PA, or CA within a CAA. Paragraph (b) 
identifies the information that must be 
submitted in connection with a 
modification request. Paragraph (c) was 
added to the final rule to clarify that a 
CAA does not need to be modified when 
there is a change in operator. 

One commenter suggested that the 
BLM change proposed § 3173.18(a)(1), 
which allowed operators who are a 
party to a CAA to modify the CAA when 
there is a change in the allocation 
schedule. The commenter said it was 
not practical or beneficial to update the 
CAA each time the allocation schedule 
changes. The BLM agrees that requiring 
an update to the CAA when the 
allocation schedule changes is not 
necessary. The intent of requiring 
information on the allocation was to 
ensure that the BLM can verify and re- 
calculate the volumes reported on the 
OGORs. Allocation schedules are often 
based on periodic well testing and can 
change each time a well test is 
conducted. As long as the BLM 
thoroughly understands the allocation 
methodology, we can request the well 
testing or other data from which the 
operator determines the allocation 
schedule and verify that the allocation 
was done in accordance with the 
allocation methodology and was 
properly reported on the OGOR. 
Paragraph (a)(1) has been modified to 
require a CAA modification only when 
there is a modification to an allocation 
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agreement, which in the final rule must 
include an allocation methodology 
rather than an allocation schedule. 
Thus, only if there is a change in the 
methodology used to determine 
allocation percentages would an 
operator have to make changes to their 
existing CAA. A change to the allocation 
schedule itself would not require such 
a modification. 

One commenter did not like the idea 
of having a CAA re-evaluated when new 
leases are proposed to be added to the 
CAA, as required under § 3173.18(a)(2). 
The BLM disagrees with this comment 
and did not make any changes to the 
rule as a result. The addition of a lease, 
unit PA, or CA to an existing CAA will 
affect the allocation of production in a 
CAA, and therefore the BLM will need 
to review the addition to ensure that the 
allocation method is verifiable and 
provides a fair return to the Federal 
Government or Indian tribes or allottees. 

Finally, several commenters asked 
whether submission of a ‘‘Successor of 
Operator Sundry Notice’’ would 
automatically change the operator of the 
FMP and the CAA. A Sundry Notice for 
a change in operator of a well(s) and a 
facility on a lease, unit PA, or CA will 
designate that new operator as being 
responsible for reporting production 
from the property, and therefore will 
include the CAA agreement. In response 
to this comment, the BLM has removed 
one of the conditions under which a 
CAA may be modified—when there is a 
change in operator. Furthermore, a new 
paragraph (c) has been added to the 
final rule stating that a change in 
operator will not trigger the need to 
modify the CAA. The FMP will 
automatically transfer since it is part of 
the facility. 

Section 3173.19 Effective Date of a 
Commingling and Allocation Approval 

Section 3173.19 (a) and (b) of the final 
rule identifies the effective date of a 
CAA after the approval of an application 
or modification, respectively. Paragraph 
(c) of this section clarifies that a CAA 
does not modify any of the terms of any 
leases, unit PAs, or CAs. The BLM did 
not receive any public comments on this 
section and did not change it in the final 
rule, except to make minor 
modifications for clarity. 

Section 3173.20 Terminating a 
Commingling and Allocation Approval 

Paragraph (a) of § 3173.20 of this final 
rule (paragraph (b) of the proposed rule) 
authorizes the BLM to terminate an 
approved CAA for any reason, including 
changes in technology, regulation, or 
policy, or where the operator has not 
complied with the terms of the CAA. 

Paragraph (b) (paragraph (c) of the 
proposed rule) provides for automatic 
termination of a CAA if only one lease, 
unit PA, or CA remains in the CAA. 
Paragraph (c) (paragraph (a) of the 
proposed rule) states that an operator 
may terminate its participation in a 
CAA by submitting a Sundry Notice to 
the BLM. Unlike the provision in the 
proposed rule, paragraph (c) of the final 
rule clarifies that the termination by one 
operator does not automatically 
terminate the CAA as to all other 
operators, so long as the requirements of 
this part are met with respect to the 
remaining participants in the CAA. 

After termination of a CAA, paragraph 
(d) requires the BLM to notify in writing 
all operators who are a party to the CAA 
of the effective date of the termination 
and any inconsistencies or deficiencies 
with their CAA approval that caused the 
termination. The BLM modified this 
provision from the proposed rule to 
provide that upon receipt of the BLM’s 
notice of termination, the operator has 
20 business days to correct any 
inconsistencies or deficiencies, or 
provide additional information that the 
AO has requested or that explains or 
justifies the inconsistency or deficiency. 
If the operator does not correct the 
inconsistency or deficiency within 20 
business days after receipt of the BLM’s 
notice, the CAA is terminated as of the 
effective date in the BLM’s notice. The 
effective date of the termination will not 
be earlier than the 20 business days 
outlined in paragraph (d). Paragraph (e) 
provides that upon termination, each 
lease, unit PA, or CA may require a new 
FMP number or a new CAA. Under the 
final rule, operators will have up to 30 
days to apply for a new FMP number or 
CAA, whichever is applicable. 
Following termination, while the BLM 
is processing the application for a new 
FMP number or CAA, the operator may 
use the existing FMP number for 
recordkeeping and production 
reporting. 

Several commenters were concerned 
that paragraph (a) in the proposed rule 
would have allowed a party to a CAA 
to unilaterally terminate the CAA by 
submitting a Sundry Notice to the BLM, 
and that paragraph (b) in the proposed 
rule, or paragraph (a) in the final rule, 
allows the BLM to terminate a CAA for 
any reason. One commenter said it 
would be fine to allow a party to 
terminate their participation in the 
CAA, but the remaining operators 
should have the opportunity to continue 
with the CAA. One commenter asked 
that the final rule be changed to allow 
an existing CAA to continue after one of 
the parties pulls out, as long as the 

remaining operator(s) follow the COAs 
for the CAA. 

The BLM agrees with the commenters 
and believes that the continued 
operation of a CAA when one operator 
decides to pull out is in the public 
interest. All the CAA requirements of 
this rule are designed to ensure that the 
CAA is in the public interest by, for 
example, allowing continued 
production of low volume properties, 
addressing other overriding 
considerations, or allowing the 
maximum ultimate recovery of oil and 
gas resources. The BLM does not believe 
that the decision of one operator to pull 
out of the CAA would change the BLM’s 
public interest determination and 
terminating the CAA as a result would 
only result in additional paperwork for 
both the BLM and industry. Instead, the 
operator who wants to terminate its 
own, individual participation in the 
CAA should be able to do so. In 
response to this comment, the BLM 
removed proposed paragraph (a) in the 
final rule and re-designated it with 
modifications as paragraph (c). While 
paragraph (c) still allows an operator to 
terminate a CAA through submission of 
a Sundry Notice, the BLM clarified that 
paragraph in response to comments to 
make clear that termination of 
participation in a CAA by one operator 
does not necessarily impact all 
operators, so long as the other 
requirements of this part are met with 
respect to that CAA and the other 
operators submit a Sundry Notice for a 
new CAA as required by paragraph (e). 

An operator who wishes to terminate 
its participation will need to submit the 
appropriate paperwork to the BLM as 
outlined in 3173.20(c). Additionally, if 
a CAA is terminated, paragraph (e) of 
the final rule no longer requires separate 
measurement. Rather, it gives operators 
30 days to apply for a new FMP number 
and/or CAA, if applicable. The old FMP 
number may be used for recordkeeping 
and production reporting until a new 
FMP number is assigned or a new CAA 
is approved. If more than one lease, unit 
PA, or CA remains in a CAA, the 
operator(s) of those leases, unit PAs, or 
CAs will need to submit a Sundry 
Notice for a new CAA under § 3173.18. 

Another commenter stated that they 
have established gathering systems that 
are subject to the existence of CAAs. If 
the CAA is terminated by the BLM, the 
commenter states that operators could 
no longer sell gas into the gathering 
system, which could result in the shut 
in of wells, lost production and lost 
revenues. Instead, the operator suggests 
that if an operator no longer wants their 
lease to be part of a CAA, the CAA 
could be easily modified to include only 
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the remaining leases. The BLM agrees 
with this comment and removed 
paragraph (a) as discussed above. 

Regarding comments that the BLM 
should not have the authority to 
terminate existing CAA approvals for 
any reason, commenters already should 
be aware that under the terms of all 
existing CAAs, the BLM retains the right 
to terminate a CAA for any reason. 
Thus, the requirements found in 
paragraph (a) are a codification of 
existing practices. However, the reasons 
listed under paragraphs (a)(1) through 
(a)(3) of this final rule should cover the 
majority of the situations that could lead 
to termination of a CAA. If a CAA is not 
in compliance with this rule’s 
commingling requirements, the BLM 
will work with the operators on a case- 
by-case basis to bring the CAA back into 
compliance to avoid a termination. If a 
CAA is terminated because of changes 
in technology, regulation, or BLM 
policy, operators will be given sufficient 
time to make any necessary changes. In 
the event that the BLM does take steps 
to terminate a CAA, paragraph (c) of this 
final section provides that the BLM’s 
notice-of-termination letter will describe 
the inconsistencies or deficiencies that 
will lead to the CAA termination, along 
with the effective date of the 
termination. The parties to a CAA will 
then have an opportunity to avoid 
termination of the CAA by correcting 
those inconsistencies or deficiencies 
within 20 business days of their receipt 
of notification. 

Section 3173.21 Combining 
Production Downhole in Certain 
Circumstances 

Section 3173.21 of this final rule 
identifies certain circumstances in 
which downhole combining of 
production is subject to the 
commingling requirements contained in 
§§ 3173.14 through 3173.20. Under 
paragraph (a)(1), the combination of 
production from a single directional 
well drilled into different hydrocarbon 
pools or geologic formations under 
separate adjacent properties, regardless 
of ownership, where none of the pools 
or formations are common to more than 
one of the properties, constitutes 
commingling under the final rule, and is 
therefore subject to the requirements in 
§§ 3173.14 through 3173.21 of this 
subpart. If, on the other hand, the pools 
or geologic formations are common to 
more than one property, then under 
paragraph (a)(2), the operator is required 
to establish a unit PA or CA as opposed 
to obtaining a CAA. Paragraph (b) 
clarifies that combining production 
downhole from different geologic 
formations on the same lease from a 

single well, while requiring AO 
approval, is not considered 
commingling for purposes of this final 
rule, unless those formations have 
different ownership. 

The BLM did not receive any public 
comments on this section, but did make 
one small change. In paragraph (b), the 
final rule clarifies that the requirements 
of §§ 3173.14 through 3173.20 do not 
apply when operators combine 
production downhole from different 
geologic formations on the same lease in 
a single well. 

Sections 3173.22 through 3173.28 Off- 
Lease Measurement Approvals 

Sections 3173.22 through 3173.28 of 
this final rule establish the 
circumstances in which the BLM will 
approve measurement of production off 
of the lease, unit, or CA (referred to as 
‘‘off-lease measurement’’). Prior to this 
rule, there were no national standards 
that operators had to meet when 
applying for off-lease measurement. 
Neither Order 3 nor other regulations 
addressed how or under what 
circumstances the BLM would approve 
off-lease measurement. This lack of 
guidance led to much confusion over 
the location of off-lease measurement 
points. Off-lease measurement is also 
often associated with commingling. 
Meters that measure commingled 
production are often referred to as 
central delivery points. In most 
situations, the meter at the central 
delivery point is located off of at least 
one of the Federal or Indian leases, 
units, or CAs from which the 
production originates. This 
configuration requires the BLM to 
approve both the commingling and the 
off-lease location of the measurement 
point. 

In the absence of uniform national 
standards governing off-lease 
measurement, BLM State Offices created 
their own policies for approving off- 
lease measurement applications, which 
were not necessarily consistent. 
Sections 3173.22 through 3173.28 of 
this final rule, discussed below, provide 
such uniform national standards, 
addressing the concerns identified by 
the GAO, the OIG, and the 
Subcommittee. 

Some commenters said that this 
section contains new record-keeping 
requirements that are vague and that 
could cause operators to submit 
incorrect applications for off-lease 
measurement. The commenters did not 
specify the sections that they believe are 
vague, nor did they provide any 
explanation as to why they are vague. 
The BLM did not make any changes to 
the rule based on these comments. The 

BLM notes, however, that § 3173.23 
contains a complete list all of the 
information and documentation that 
operators need to provide to the BLM 
when applying for off-lease 
measurement approvals. 

Section 3173.22 Requirements for Off- 
Lease Measurement 

Section 3173.22 of the final rule 
establishes the conditions under which 
the BLM will consider granting a 
request for off-lease measurement. It 
requires such requests to satisfy the 
requirements of paragraphs (a) through 
(d). Under paragraph (a), the BLM will 
consider off-lease measurement of 
production only from a single CAA or 
a single Federal or Indian lease, unit PA, 
or CA. Paragraph (b) requires that the 
off-lease measurement provide for 
accurate production accountability and 
paragraph (c) requires that off-lease 
measurement be in the public interest. 
Paragraph (d) requires off-lease 
measurement to occur at an approved 
FMP. 

Commenters asked that the BLM list 
the conditions under which off-lease 
measurement will be approved. The 
BLM did not make any changes to the 
rule based on this comment because this 
section clearly lists the conditions 
under which off-lease measurement will 
be considered for approval. Requests 
that meet the requirements of this 
section will be approved, while requests 
that do not will not be approved. 

Another commenter requested that 
the BLM provide exemptions from the 
off-lease measurement requirements in 
situations where topography or other 
environmental issues prevent operators 
from measuring on-lease. The BLM 
agrees that there are circumstances 
when it is physically impractical to 
measure on-lease or where measuring 
on-lease could cause additional 
environmental impacts. Examples 
include situations where well pads are 
located at high altitudes that could be 
inaccessible in the winter or when the 
BLM has imposed seasonal access 
restrictions due to environmental 
concerns. In response to this comment, 
final paragraph (c) has been changed to 
allow off-lease measurement when on- 
lease measurement is not practical due 
to topographic or environmental 
concerns. As with any of the 
requirements in this subpart, an 
operator may also request a variance to 
the off-lease measurement requirements 
on a case-by-case basis. 

One commenter said its liquids- 
gathering system, which is within the 
boundary of a CAA, should be exempt 
from the off-lease measurement 
requirements of § 3173.22 because this 
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system has been in place for over 10 
years, was approved by the BLM, and 
works well. The BLM did not change 
the final rule in response to this 
comment. Instead, the BLM will review 
existing off-lease measurement 
approvals associated with CAAs, along 
with the CAAs themselves, on a case-by- 
case basis as part of the FMP approval 
process to ensure consistency with the 
minimum standards and requirements 
under § 3173.22 of the final rule. 

Several commenters said that the new 
off-lease measurement requirements 
will result in more FMPs and that off- 
lease measurement—because it requires 
fewer FMPs—provides better accuracy 
and reduces recordkeeping, allowing 
multiple wells or pads (in a unit 
operation) to commingle production at a 
central tank battery. These commenters 
asserted that this made it easier for the 
BLM to track production and audit 
facilities. 

The BLM believes the commenters are 
confused about the definition of off- 
lease measurement. The operator can 
locate an FMP, including a central tank 
battery as mentioned by the 
commenters, anywhere within the 
boundary of a lease, a unit, or a CA from 
which the production originates without 
meeting the definition of off-lease 
measurement and without needing 
approval from the BLM. Although the 
requirements for approving a CAA in 
this rule may increase the number of 
FMPs required, the BLM does not agree 
that the off-lease measurement 
requirements of this rule would have 
any effect on the number of FMPs 
required. As noted earlier in discussion 
of § 3173.15(a) of the final rule, if off- 
lease measurement is a feature of a 
commingling and allocation proposal, 
then a separate Sundry Notice 
application for off-lease measurement is 
not necessary and the off-lease 
measurement proposal will be 
considered as part of the CAA request. 
The BLM expects that this final rule will 
have a smaller impact than the proposed 
rule would have had on existing off- 
lease measurement approvals tied to 
CAAs because §§ 3173.14(b) and 
3173.16(a) of the final rule includes an 
expanded list of exemptions that allow 
commingling as well as grandfathering 
provisions for some existing CAAs. 

Finally, a few commenters said that 
some existing off-lease measurement 
approvals could be at risk if they do not 
meet the BLM’s conditions for being ‘‘in 
the public interest,’’ as outlined in 
paragraph (c) of this section. We agree 
that some existing off-lease 
measurement approvals may not be in 
the public interest, and they will 
therefore be terminated. The public 

interest generally includes minimizing 
environmental impacts, achieving 
maximum ultimate economic recovery, 
and allowing the BLM to verify volumes 
and qualities of oil and gas reported on 
the OGORs. Existing approvals that are 
merely for the convenience of the 
operator may not be in the public 
interest. If, for example, an existing off- 
lease measurement approval allows the 
FMP to be located on private land that 
makes BLM access difficult or 
impossible, and the approval cannot be 
justified based on environmental 
circumstances or achieving maximum 
ultimate economic recovery, it is likely 
that the BLM will terminate the 
approval. The BLM estimates that best 
management practices and 
environmental and topographic 
considerations will outweigh the need 
to terminate many existing off-lease 
measurement approvals or to deny new 
ones. The final rule was not changed in 
response to these comments. 

Section 3173.23 Applying for Off- 
Lease Measurement 

Section 3173.23 of this final rule 
establishes the requirements operators 
must follow when applying for an off- 
lease measurement approval or 
amending an existing approval, 
including required supporting 
information and related documentation. 

One commenter said that this section 
of the rule is unnecessary and 
redundant and that the off-lease 
measurement application and approval 
process should be part of the APD 
process. The BLM does not agree that 
this section is unnecessary and 
redundant because it establishes the 
process that operators will use to apply 
for an off-lease measurement approval, 
which is entirely separate from and 
independent of the process the BLM 
uses to process an APD. However, 
§ 3173.23 does not prohibit operators 
from submitting new off-lease 
measurement applications with their 
APDs. The BLM, in fact, would prefer to 
receive comprehensive proposals 
upfront from operators when they 
submit their APDs because it 
streamlines the BLM’s review process 
by allowing BLM staff to look at a 
project in its entirety early in the 
permitting process. 

Section 3173.23(a) requires operators 
to submit their off-lease measurement 
application via a Sundry Notice. That 
Sundry Notice package may be 
submitted at the same time as, but 
separately from, an operator’s APD 
package(s) and the BLM will process 
both applications at the same time. The 
final rule did not change as a result of 
this comment. 

Several commenters said it would be 
too burdensome to require operators, 
whose off-lease measurement facilities 
are located on non-federally owned 
surface, to include in their off-lease 
measurement applications written 
concurrence from the surface owners, 
including from future owners if the 
ownership changes, as called for in 
paragraph (e) of the final rule. The BLM 
does not agree with these commenters. 
Operators should already be obtaining 
concurrences from surface owners as 
part of the APD process as Onshore 
Order 1 (Approval of Operations) 
specifically requires operators to make a 
good faith effort to obtain a Surface 
Access Agreement from the surface 
owner. Therefore, this requirement does 
not place any additional burden on the 
operator. 

In addition, the BLM must have 
guaranteed access to the off-lease 
measurement location. Without this 
guaranteed access, the BLM may not be 
able to verify or account for the volumes 
and qualities of oil and gas on which 
royalty is due and would therefore deny 
the off-lease measurement request or 
terminate the existing off-lease 
measurement approval. No change to 
the rule was made in response to this 
comment. 

Finally, one commenter said that the 
proposed rule did not specifically 
require operators to obtain the written 
consent of the owner and operator of 
measurement facilities. As a result, the 
commenter said, this rule would subject 
owners and operators of the 
measurement facility to the jurisdiction 
of the BLM without its consent or 
knowledge. The BLM believes that this 
is a valid concern. However, the BLM 
did not make a change to the rule in 
response to this comment because 
paragraph (e) (paragraph (f) in the 
proposed rule) already requires 
operators to obtain written concurrence 
signed not only by the surface owner(s), 
but also by the owner(s) of the 
measurement facilities. 

In addition to these changes, the BLM 
made a few minor administrative 
changes to final § 3173.23. These 
clarifications were consistent with the 
overall changes made to the final rule 
and were not made in response to any 
particular comments. The BLM added a 
new paragraph (h) to the final rule to 
clarify that operators, under existing 
BLM regulations, must obtain approval 
from the appropriate surface- 
management agency, if new surface 
disturbance is proposed for the FMP, 
and its associated facilities are located 
on Federal land managed by an agency 
other than the BLM. The BLM also 
clarified paragraph (f) to state that an 
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operator needs to submit a right-of-way 
grant application to the BLM along with 
the off-lease measurement request only 
when new surface disturbance is 
proposed for the FMP and its associated 
facilities are located on BLM-managed 
land. If the proposed surface facilities 
are on Indian land, then paragraph (g) 
of the final rule requires that a right-of- 
way grant application must be filed with 
the appropriate BIA office. 

Other changes we made that were 
unrelated to public comments include 
modifications to the type of information 
operators must submit as part of their 
off-lease measurement application. In 
paragraph (c)(2) of the final rule, the 
BLM no longer requires the operator to 
identify the land description of all 
wells, pipelines, and other facilities 
expected to be installed as part of their 
proposal. Operators need only identify 
the relative location of such facilities. 
Paragraph (e) in the proposed rule 
required submission of a schematic or 
engineered drawing showing all new 
facilities that are part of the off-lease 
measurement proposal. This 
requirement is no longer in the final 
rule. Finally, the requirement in 
paragraph (e) of the proposed rule that 
called for the submission of a site 
facility diagram for existing facilities if 
changes are being proposed to the 
facility is removed as unnecessary 
because the requirements related to site 
facility diagrams for existing facilities 
are already addressed by § 3173.11. The 
BLM elected to make these changes 
consistent with the changes made to the 
information-submission requirements 
for commingling applications under 
§ 3173.15 of the final rule. It is not 
necessary for the information-collection 
requirements for commingling 
applications to be different than the 
information-collection requirements for 
off-lease measurement applications. 

Section 3173.24 Effective Date of an 
Off-Lease Measurement Approval 

Section 3173.24 provides that off- 
lease measurement approvals are 
effective on the date the BLM issues the 
approval, unless the BLM specifies a 
different effective date in the approval. 
The BLM did not receive any public 
comments on this provision and did not 
make any changes to the final rule. 

Section 3173.25 Existing Approved 
Off-Lease Measurement 

Under this section of the final rule, an 
existing off-lease measurement approval 
will be reviewed upon receipt of an 
operator’s request for the assignment of 
an FMP number to a facility associated 
with the off-lease measurement 
approval. Section 3173.25(a) states that 

the AO reviews the existing off-lease 
measurement approval for consistency 
with the minimum standards and 
requirements in § 3173.22. The AO will 
notify the operator in writing of any 
inconsistencies or deficiencies. Under 
paragraph (b), the operator will have to 
correct the inconsistencies or 
deficiencies, provide the additional 
information that the AO has requested, 
or request an extension from the AO 
within 20 business days. If an operator 
is requesting an extension, they must 
justify the request by explaining the 
factors that will not allow the operator 
to comply within 20 days and provide 
a timeframe under which the operator 
can comply. 

Under paragraph (c), in connection 
with approving the requested FMP, the 
AO may terminate an existing off-lease 
measurement approval and grant a new 
off-lease measurement approval with 
new or amended COAs to make the 
approval consistent with the 
requirements of this rule. In addition, 
paragraph (c) provides that the existing 
off-lease measurement approval will 
continue in effect during any pendency 
of an appeal of the new off-lease 
measurement approval. If the operator 
fails to correct the deficiencies, 
paragraph (d) provides that the AO may 
terminate the off-lease measurement 
approval. If the existing off-lease 
measurement approval under this 
section is consistent with the 
requirements under § 3173.22(e) of the 
final rule allows that existing off-lease 
measurement be grandfathered and be 
part of the operator’s FMP approval. 
Under paragraph (f), if the BLM grants 
a new off-lease measurement approval, 
that new approval is effective on the 
first day of the month following its 
approval. 

Several commenters had concerns 
with the paragraph (a) requirement that 
the AO review existing off-lease 
measurement approvals to determine if 
they comply with the new off-lease 
measurement requirements in § 3173.22. 
These commenters requested that the 
BLM ‘‘grandfather in’’ existing off-lease 
measurement approvals. Another 
commenter said that operators spent 
countless hours negotiating their 
existing CAAs, along with their off-lease 
measurement approvals, with BLM field 
staff, which resulted in protections for 
environmentally sensitive areas and 
accurate measurement of production. 

The BLM agrees with the comments 
as they relate to grandfathered CAAs 
and included language under 
§ 3173.16(a) that also grandfathers 
existing off-lease measurement 
approvals that are included as part of 

those grandfathered CAAs under 
§ 3173.16(a)(1) or (2). 

The BLM does not, however, agree 
that existing off-lease measurement 
approvals that are not included in 
§ 3173.16(a) should be grandfathered. 
As we stated earlier in this preamble, a 
major goal of this final rule is to ensure 
that new and existing approvals—be 
they for CAAs or off-lease 
measurement—allow BLM staff to verify 
that oil and gas are being measured and 
reported accurately under these 
approvals. Without the ability to 
consistently track where and how oil 
and gas are measured, the BLM cannot 
be assured that production reporting is 
accurate. Section 3173.25 sets up a 
process for the BLM to review existing 
non-grandfathered off-lease 
measurement approvals that were 
granted before the BLM established 
guidance and standards that ensure 
such approvals were structured so that 
BLM staff can verify production 
reporting. 

For existing off-lease measurement 
approvals that are associated with a 
non-grandfathered CAA, the CAA 
would provide the public interest 
justification for the off-lease 
measurement approval, whether that is 
due to economics, protection of the 
environment, or to achieve maximum 
ultimate economic recovery. The BLM 
estimates that more than 95 percent of 
existing CAAs will be either 
grandfathered or approved under the 
provisions of the final rule. Therefore, 
the only aspect of non-grandfathered 
off-lease measurement approval that the 
BLM will be concerned with is the 
BLM’s access to the proposed off-lease 
measurement location. 

Another commenter said that the 
proposed rule would have required 
operators to submit all existing off-lease 
measurement approvals to the BLM for 
re-approval. The BLM disagrees. This 
rule does not require operators to 
submit all existing authorizations to the 
BLM for re-approval. It does provide 
that the AO, when an operator submits 
an application for an FMP number 
associated with an existing off-lease 
measurement approval, the AO will 
review that existing approval for 
consistency with the minimum 
standards and requirements for off-lease 
measurement under § 3173.22 and 
notify the operator in writing of any 
inconsistency or deficiency, or request 
additional information. No changes to 
the final rule were made as a result of 
this comment. 

Several commenters were concerned 
that paragraph (b) gives operators only 
20 business days to correct any 
inconsistencies or deficiencies that the 
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AO identifies with existing off-lease 
measurement approvals or to provide 
any additional information the AO 
requests. The commenters said 20 
business days is not enough time to 
make such corrections and 
recommended that operators be given 60 
to 90 days to fix any problems. One 
commenter said some operators could 
be required to reconfigure their pipes in 
order to maintain their off-lease 
measurement approvals, which would 
likely take longer than 20 days to 
accomplish. Several others said that 
since this is the first time that the BLM 
will be reviewing existing CAAs and off- 
lease measurement approvals for 
compliance with the new requirements, 
every commingling facility with off- 
lease measurement will need some 
corrective work and operators must be 
given more than 20 days to bring their 
operations into compliance if they 
receive multiple notices. 

The BLM believes that some of the 
commenters have confused the 
requirements relating to the review of 
existing off-lease measurement 
approvals with those relating to the 
review of existing CAAs under 
§ 3173.16(b). The review of existing off- 
lease measurement approvals will have 
nothing to do with allocation methods 
and will rarely involve any on-the- 
ground work. The BLM will be 
concerned with only four issues when 
reviewing existing off-lease 
measurement approvals: 

1. Does the existing off-lease 
measurement point only measure 
production from one lease, unit PA, CA, 
or CAA? 

2. Is the off-lease measurement point 
reasonably accessible to the BLM for the 
purpose of production accountability? 

3. Is the off-lease measurement 
approval in the public interest? 

4. Does the off-lease measurement 
occur at an approved FMP? 

For the majority of existing off-lease 
measurement approvals that are 
associated with a CAA, items 1, 3, and 
4 will already be addressed by the CAA. 
Therefore, the only review the BLM will 
do is to ensure the off-lease 
measurement point is reasonably 
accessible to the BLM. In the rare case 
where it is not, the BLM may require 
that the operator either modify the 
location to make it more accessible to 
the BLM or, in the most extreme cases, 
move the measurement facility to a 
location where it is accessible to the 
BLM. 

Second, in response to these 
comments, the BLM added language to 
the final rule that allows an operator to 
request an extension of the 20-day 
timeframe. The operator should justify 

the extension request by explaining the 
factors that will not allow them to 
comply within the 20-day timeframe 
and provide a timeframe under which 
they can comply. 

One commenter objected to a 
provision in paragraph (c) that allows 
the AO to impose new or amended 
COAs on an existing off-lease 
measurement approval to make the 
approval consistent with the off-lease 
measurement requirements in § 3173.22. 
The commenter was referring to an off- 
lease measurement approval that is part 
of an existing CAA. The commenter 
stated that numerous sales contracts are 
based on existing approvals and that by 
changing the approval, gas sales 
contracts may be at risk of termination. 
Other commenters expressed concern 
that new COAs could result in economic 
burdens that would result in the shut- 
in of production and loss of Federal or 
Indian royalty. Other commenters said 
the new off-lease measurement 
requirements would force them to 
reconfigure gathering lines at sites 
where existing off-lease measurement 
agreements were not approved, which 
would be costly and cause additional 
environmental impacts that may not be 
necessary. 

The BLM did not make any changes 
to the rule based on this comment 
because this has little do with the off- 
lease measurement approval and much 
more to do with the CAA approvals, 
discussed previously in the preamble. 
As discussed in the portion of this 
preamble dealing with commingling, the 
primary concern of the BLM when 
reviewing existing off-lease 
measurement approvals that are 
associated with a CAA is to ensure that 
the BLM has reasonable access to 
inspect the off-lease measurement 
facility. Generally, the only COAs that 
the BLM would impose on an existing 
off-lease measurement approval that is 
associated with a CAA would relate to 
ensuring BLM access to the FMP. These 
COAs could include remedies such as 
obtaining express authorization for the 
BLM to access the facility in situations 
where the facility is not located on land 
managed by the BLM, or in rare cases, 
moving the measurement facility to a 
location that does provide the BLM 
reasonable access. This paragraph 
further provides that if the operator 
appeals one or more of the new COAs, 
the existing off-lease measurement 
approval will continue during the 
pendency of the appeal. 

The BLM would like to reiterate that 
most of the existing wells in the San 
Juan Basin, where surface and 
downhole commingling are occurring 
together with off-lease measurement, 

may be exempt from having to meet the 
new commingling and related off-lease 
measurement requirements because they 
qualify for grandfathering under 
§ 3173.16(a). Section 3173.16(a) 
grandfathers all existing downhole 
commingling CAAs and any existing 
surface CAAs if the average production 
over the past 12 months is less than 
1,000 Mcf of gas per month, or 100 bbl 
of oil per month for each lease, unit PA, 
or CA included in the CAA. In such 
cases, the associated off-lease 
measurement approval would also be 
grandfathered under § 3173.16(a). 

Section 3173.26 Relationship of Off- 
Lease Measurement Approval to 
Royalty-Free Use of Production 

Section 3173.26 of the final rule 
clarifies that approval of off-lease 
measurement does not constitute 
approval of off-lease royalty-free use of 
production as fuel in facilities located at 
an approved off-lease FMP. Under NTL– 
4A, the lessee or operator may claim 
royalty-free use only for gas or oil used 
on the same lease, on the unit for the 
same unit PA, or on the same CA from 
which the gas or oil was produced. 
Thus, the lessee or operator may not 
claim royalty-free use for any of the 
production used as fuel at an off-lease 
FMP, absent BLM approval. 

One commenter asked that the BLM 
define the term ‘‘royalty-free use’’ in 
this rule. As explained in this preamble 
with respect to § 3173.1, the BLM does 
not believe such a change is necessary. 
The definition of royalty-free use in 
NTL–4A will control unless and until it 
is replaced. 

Section 3173.27 Termination of Off- 
Lease Measurement Approval 

Section 3173.27(a) of the final rule 
provides that the BLM may terminate an 
off-lease measurement approval for any 
reason. By way of illustration, this 
paragraph identifies certain 
circumstances under which the BLM 
might exercise that authority—such as 
changes in technology, regulation, or 
BLM policy; operator non-compliance 
with the terms or conditions of the off- 
lease measurement approval; or operator 
non-compliance with §§ 3173.22 
through 3173.26. Under paragraph (b), 
the BLM will notify the operator in 
writing of the effective date of the 
termination and any inconsistencies or 
deficiencies with the operator’s 
approval that serve as the reason(s) for 
the termination. Upon receipt of the 
BLM’s notice, the operator will have 20 
business days to correct any 
inconsistencies or deficiencies, or 
provide any additional information the 
AO requests. Paragraph (b) also provides 
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an opportunity for an operator to 
request an extension of time from the 
AO within 20 business days after receipt 
of the BLM’s notice, or the off lease 
measurement approval terminates. 

Paragraph (c) provides that an 
operator may terminate an off-lease 
measurement approval by submitting to 
the BLM a Sundry Notice, which must 
identify the new FMPs for the lease(s), 
unit PA(s), or CA(s) previously subject 
to the off-lease measurement approval. 
Under paragraph (d), each lease, unit 
PA, or CA that was subject to the off- 
lease measurement approval may 
require a new FMP number(s) or a new 
off-lease measurement approval. 
Operators will have up to 30 days to 
apply for a new FMP number or off- 
lease measurement approval, whichever 
is applicable. While the BLM processes 
the application for a new FMP number 
or off-lease measurement approval, the 
operator may continue to use the 
existing FMP number. 

The BLM received several comments 
on this section of the proposed rule, one 
of which expressed concern that 
proposed § 3173.27 did not provide an 
explicit timeframe or process for the 
BLM to terminate off-lease measurement 
approvals or for operators to correct the 
inconsistencies or deficiencies that led 
to the termination. This commenter 
recommended that the BLM give 
operators 9 months to correct their 
inconsistencies or deficiencies before 
terminating their approvals. Several 
other commenters objected to paragraph 
(a) of the final rule (paragraph (b) of the 
proposed rule), which authorizes the 
BLM to terminate an off-lease 
measurement approval for any reason. 
One commenter stated that some gas 
sales contracts involving gathering 
systems are based on having off-lease 
measurement approvals and CAAs and 
that if the BLM terminates the off-lease 
measurement approval, the operator 
will no longer be able to sell gas into the 
gathering system. The commenter stated 
that operators need to have some 
confidence that the existing off-lease 
measurement approval will allow 
continued operations as long as the 
operator follows the COA for the off- 
lease measurement approval. If there are 
issues to be resolved, the operator 
should be given a reasonable time to 
resolve the issues. 

The BLM agrees in part with these 
comments and made several changes to 
the final rule in response. Under 
revisions to final paragraph (b), the 
BLM’s notification letter will describe 
the inconsistencies or deficiencies in 
the operator’s existing off-lease 
measurement approval that will result 
in the termination, and state the 

effective date of the termination. The 
revisions also give the operator 20 
business days from receipt of the letter 
to correct the inconsistencies or 
deficiencies identified by the BLM, 
provide more information, or request an 
extension of time from the AO in order 
to avoid termination. The BLM does not 
agree with a 9-month timeframe as 
recommended by one commenter 
because unique circumstances may 
warrant different timeframes. If an 
operator believes that correcting the 
inconsistencies or deficiencies will take 
longer than 20 days, it may request a 
reasonable extension of time from the 
AO in order to make any necessary 
corrections. 

The BLM received several comments 
on paragraph (d) of the proposed rule. 
Proposed paragraph (d) said that if an 
off-lease measurement approval is 
terminated, each lease, unit PA, or CA 
subject to the approval reverts to 
measurement on the respective lease, 
unit, or communitized area. 
Commenters said that this requirement 
should not apply to gathering systems 
that were installed with BLM approval 
for the purpose of off-lease 
measurement. If such an approval were 
terminated, commenters said, the 
gathering system could no longer 
transport gas to the sales meter that is 
off-lease and wells connected to the 
gathering system would likely be shut in 
or plugged as they could no longer sell 
their gas. The new on-lease 
measurement system would not be 
connected to a gas sales line as well, the 
commenter said. The commenter 
recommended that the BLM delete the 
whole section from the final rule. 

The BLM disagrees with this 
comment and did not make any changes 
to the final rule as a result. The 
commenter’s concern principally relates 
to the underlying CAA approval, not to 
the off-lease measurement approval 
itself. The BLM’s primary concern with 
off-lease measurement approvals that 
are tied to a CAA is the BLM’s access 
to the off-lease FMP for the purpose of 
inspection and production accounting. 
For off-lease measurement approvals 
that are not tied to a CAA, § 3173.22(c) 
allows the BLM to consider an 
operator’s ability to achieve maximum 
ultimate economic recovery from a 
lease, unit PA, or CA in determining 
whether it is in the public interest to 
approve off-lease measurement. This 
provision gives the BLM the leeway it 
needs to exempt leases, unit PAs, or 
CAs from the off-lease measurement 
requirements in situations where denial 
of off-lease measurement might result in 
shut-ins. 

Section 3173.28 Instances Not 
Constituting Off-Lease Measurement, for 
Which No Approval Is Required 

Section 3173.28 of the final rule 
identifies two circumstances that will 
not be considered off-lease 
measurement for purposes of the rule. 
The first is where an FMP is located on 
a well pad of a directionally drilled well 
that produces oil or gas from a lease, 
unit, or CA on which the well pad is not 
located. The second is where a lease, 
unit, or CA is made up of separate non- 
contiguous tracts. If production is 
moved from one tract to another tract 
within the same lease, unit, or CA, and 
the production is not diverted during 
movement between the tracts before the 
FMP (except for production used 
royalty-free), measurement would not be 
considered to be off-lease. 

Several commenters were under the 
impression that they would need off- 
lease measurement approval for 
horizontal and directionally drilled 
wells where the well pad itself is 
located off the lease, CA or unit. Under 
paragraph (a), off-lease measurement 
approval for such wells is not needed, 
unless the FMP is also located off of the 
well pad, regardless of distance. If any 
of the facilities are located on non- 
federally owned surface, the operator 
will still need to obtain written 
concurrence signed by the surface 
owner(s), and the operator(s) of the 
measurement facilities that grants the 
BLM unrestricted access to the off-lease 
measurement facility and the surface on 
which it is located, in order to conduct 
production verification inspections. The 
BLM did not make any changes to the 
rule based on this comment. 

One commenter said that, in some 
cases, there may by reasons to locate the 
FMP near, but not actually on, the well 
pad, triggering the need for the operator 
to obtain off-lease measurement 
approval. The commenter stated that if 
the FMP is located a small distance off 
the well pad, but clearly serves the 
wells on the pad this should not require 
an off-lease measurement approval. The 
BLM disagrees with this comment and 
did not make any changes to the rule as 
a result. Paragraph (a) of this section 
clearly states that the FMP must be 
located on the well pad to avoid the 
need for an off-lease measurement 
approval. Normally, well pads are 
clearly delineated in the field by a berm, 
fence, or other easily-identifiable 
feature. This makes the requirement 
clear, objective, and enforceable. 
Adding a provision that would, as 
suggested by the commenter, include 
FMPs that are only a short distance off 
the well pad would render the provision 
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subjective and unenforceable. If the 
operator can demonstrate that locating 
the FMP a small distance off the well 
pad is in the public interest and that the 
BLM has guaranteed access to inspect 
the FMP, then the BLM would approve 
off-lease measurement. 

Another commenter suggested that 
the BLM add a paragraph to this section 
that states gas used for fuel at locations 
that are not considered to be ‘‘off lease’’ 
under paragraphs (a) and (b) of this 
section qualifies as royalty-free usage. 
The BLM did not make any changes to 
the rule based on these comments 
because what qualifies as royalty-free 
use is outside the scope of this 
rulemaking. 

Section 3173.29 Immediate 
Assessments for Certain Violations 

Section 3173.29 expands the number 
and types of violations that would be 
subject to immediate assessments. 
Immediate assessments are not civil 
penalties and are separate from the civil 
penalties authorized under Section 109 
of FOGRMA, 30 U.S.C. 1719. Unlike the 
proposed rule, the final rule does not 
subject purchasers and transporters to 
immediate assessments—only operators. 
For violation 7, non-retention of records 
necessary to determine quantity and 
quality of production, the final rule 
clarifies that the applicable regulation is 
§ 3170.7, not § 3173.9(a)(1) and (2). 
Also, the final rule clarifies that 
violation 8 could result in an immediate 
assessment if operators fail to ‘‘apply 
for,’’ rather than ‘‘obtain,’’ the required 
FMP approval. 

With respect to violations 9, 10, and 
11, which pertain to approvals for off- 
lease measurement and surface or 
downhole commingling, respectively, 
the final rule clarifies that removing 
production from a facility that begins 
operation after the effective date of the 
final rule, prior to receiving BLM 
approval for off-lease measurement or 
commingling, could result in an 
immediate assessment. If the facility 
will be servicing new wells not yet 
drilled, as well as existing wells already 
in production, then the existing wells 
must use their respective existing FMP 
numbers when reporting production to 
ONRR’s OGOR until the BLM assigns 
the new FMP number associated with 
its off-lease measurement or 
commingling approval. 

An existing facility (i.e., one in service 
on or before the effective date of the 
final rule) would be subject to an 
immediate assessment if it engaged in 
off-lease measurement or commingling 
without an existing BLM approval. 
Under such circumstances, the BLM 
could issue an immediate assessment 

for each applicable lease, unit PA, or 
CA, since off-lease measurement or 
commingling without approval is a 
violation of this final rule and existing 
BLM requirements under 43 CFR 
3162.7–2 and 3162.7–3, both of which 
require BLM approval before operators 
store or measure production from a 
Federal or Indian lease off-lease. 

Some commenters argued that these 
immediate assessments are inconsistent 
with due process because there is no 
opportunity for an operator to correct its 
violations before an assessment is 
imposed. To the contrary, the use of 
immediate assessments for breaches of 
the oil and gas operating regulations is 
well established and is consistent with 
the notice requirements of due process. 
Operators obligate themselves to fulfill 
the terms and conditions of the Federal 
or Indian oil and gas leases under which 
they operate. These leases incorporate 
the BLM’s regulations by reference. 
Thus, the immediate assessments 
contained in the regulations act as 
‘‘liquidated damages’’ owed by 
operators who have breached their 
leases by breaching the regulations. See, 
e.g., M. John Kennedy, 102 IBLA 396, 
400 (1988). Operators are expected to 
know the obligations and requirements 
of the Federal or Indian oil and gas lease 
under which they operate; additional 
notice is not required. 

Several commenters said there could 
be instances when an operator is not 
aware that a violation exists. One 
commenter said the assessment should 
be imposed only if the violation was a 
willful or knowing act of 
noncompliance. Another commenter 
suggested the BLM place a Federal seal 
and notify the operator of the violation 
instead of issuing an immediate 
assessment for something that they are 
not aware of or that might be beyond 
their control. The BLM disagrees with 
these comments. Operators have a 
responsibility to inspect their properties 
to ensure site security, consistent with 
all applicable regulations, including this 
final rule. The violations outlined in 
this section of the final rule all have 
substantial adverse impacts on 
production accountability or royalty 
income and, thus, the BLM believes the 
assessments are warranted. No changes 
to the rule were made in response to 
these comments. 

Numerous commenters said that the 
increases in the number of immediate 
assessments related to producing 
operations, from 1 to 11, and in the 
dollar amount of the assessments, from 
$250 to $1,000, are unreasonable. The 
number of immediate assessments was 
expanded to include violations that 
pose particular threats to the integrity of 

the BLM’s production accounting 
system and that significantly increase 
the BLM’s workload and enforcement 
costs. The increase to $1,000 is justified 
because it generally approximates what 
it will cost the agency, on average, to 
identify and document a violation and 
verify remedial action and compliance. 

Commenters objected to this section 
of the proposed rule subjecting 
purchasers and transporters to 
immediate assessments. One said that 
purchasers and transporters should not 
be involved in retaining records 
pertaining to the quality and quantity of 
production. Another commenter said 
that oil and gas lease agreements are a 
contract between the government and 
lessees and that purchasers and 
transporters are not a party to those 
agreements and, therefore, should not be 
subject to these assessments. Other 
commenters argued that the proposed 
immediate assessments on purchasers 
and transporters exceeded the BLM’s 
statutory authority under FOGRMA. 
Upon consideration of these arguments, 
and further review and analysis of 
FOGRMA and other authorities, the 
BLM has removed the immediate 
assessments on purchasers and 
transporters from final § 3173.29. 

Enforcement Actions 
As explained in the proposed rule, the 

final rule removes the enforcement, 
corrective action, and abatement period 
provisions of Order 3. In their place, the 
BLM will develop an internal Inspection 
and Enforcement Handbook that will 
provide direction to BLM inspectors on 
how to classify a violation—as either 
major or minor—what the corrective 
action should be, and what the 
timeframes for correction should be. 
The AO will use the Inspection and 
Enforcement Handbook in conjunction 
with 43 CFR subpart 3163, which 
provides for assessments and civil 
penalties when lessees and operators 
fail to remedy their violations in a 
timely fashion, and for immediate 
assessments for certain violations. 

As previously discussed in the 
proposed rule, the final rule allows the 
BLM to make a case-by-case 
determination of the severity of a 
violation, based on applicable 
definitions in the regulations. In 
deciding how severe a violation is, BLM 
inspectors must take into account 
whether a violation could result in 
‘‘immediate, substantial, and adverse 
impacts on public health and safety, the 
environment, production accountability, 
or royalty income.’’ (Definition of 
‘‘major violation,’’ 43 CFR 3160.0–5.) 
Under the existing definition of ‘‘major 
violation,’’ which is not being revised as 
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part of this rulemaking, the same 
violation could be major or minor, 
depending on the context. 

Several commenters objected to the 
BLM using internal guidance or the 
Inspection and Enforcement Handbook 
to address violations, assessments for 
noncompliance, and corrective actions. 
Commenters argued that the use of 
internal enforcement guidance is 
inconsistent with the APA and that 
these guidance documents constitute 
substantive rules that must be 
developed through notice-and-comment 
rulemaking. These comments 
misunderstand the nature of the Internal 
Inspection and Enforcement Handbook 
that the BLM will develop. The 
Handbook will not establish new 
obligations to be imposed on the 
regulated community in a manner that 
will improve consistency in how those 
BLM personnel excise there discretion 
in applying existing regulations and 
addressing instances of non-compliance. 
Those obligations are spelled out in 
applicable regulations, orders, and 
permits, as well as the terms and 
conditions of leases and other 
agreements. Rather, the Handbook will 
provide guidance to BLM personnel as 
to how to apply the existing regulations 
and address instances of non- 
compliance. The overarching 
enforcement infrastructure of 43 CFR 
subpart 3163 remains in effect, and the 
definitions of ‘‘major violation’’ and 
‘‘minor violation’’ in § 3160.0–5 remain 
unchanged. It is these duly promulgated 
regulations (among other authorities), 
and not the Inspection and Enforcement 
Handbook, that will provide the legal 
basis for the BLM’s enforcement actions; 
the BLM’s enforcement actions must be 
consistent with these regulations 
irrespective of what may be contained 
in its Inspection and Enforcement 
Handbook. It is not necessary for the 
BLM to develop its Handbook—which 
does not expand the BLM’s authorities 
or impose binding obligations on the 
regulated community—through notice- 
and-comment rulemaking. 

The commenters requested that the 
BLM use a transparent process to 
develop this internal guidance and that 
operators be given the opportunity to 
comment on it. The BLM did not accept 
these comments; however, the BLM will 
post the Inspection and Enforcement 
Handbook on the BLM Web site after it 
is developed and finalized. 

Elimination of Self Inspections 
Consistent with the proposed rule, 

this final rule eliminates the self- 
inspection provision of Order 3, section 
III.F., because it has been impractical for 
the BLM to enforce. Under the self- 

inspection program, operators were 
supposed to establish a program for the 
purpose of periodically measuring 
production volumes and assuring they 
were complying with the BLM’s 
minimum site security requirements. 
But, as discussed earlier in response to 
comments on this topic during the 
discussion of § 3173.8, the Order 3 
requirements were vague and the BLM 
never supplemented them with internal 
guidance or enforcement policy. As a 
result, the BLM determined that this 
requirement was of limited utility. 

Nonetheless, the BLM received a 
comment that recommended that 
instead of removing the requirement, 
the language should be improved to 
ensure that an inspection program is 
established for periodically measuring 
production volumes and ensuring 
compliance with the BLM’s site security 
requirements from Order 3. The BLM 
disagrees with this comment and did 
not make a change in response. In lieu 
of reworking or updating this 
requirement, the final rule strengthens 
recordkeeping requirements for 
operators, including for transporters and 
purchasers, which the BLM believes 
will ultimately accomplish the same 
results and be more useful going 
forward. It should also be noted that 
although the self-inspection 
requirement from Onshore Order 3 has 
been eliminated, the actions that an 
operator, transporter, or purchaser must 
take to conduct periodic production 
volume inspections and ensure site 
security have been incorporated into 
this final rule as required elements 
under §§ 3173.2 through 3173.10 of the 
final rule. 

General Comments 
The BLM received a few comments 

that were general in nature and do not 
necessarily relate to a specific provision 
of the rule. 

A number of comments argued that 
the rule is impermissibly ‘‘retroactive.’’ 
These comments argued that the rule is 
retroactive because it will apply to 
wells, facilities, and authorizations that 
existed before the rule’s effective date. 
While the BLM agrees that retroactive 
regulations raise special legal concerns, 
those concerns are not implicated here 
because this rule is not a retroactive 
regulation. The comments 
misunderstand the nature of the 
‘‘retroactive’’ regulations that the law 
disfavors. ‘‘A law does not operate 
‘retrospectively’ merely because it is 
applied in a case arising from conduct 
antedating the statute’s enactment or 
upsets expectations based in prior law.’’ 
Landgraf v. USI Film Prods., 511 U.S. 
244, 269 (1994) (internal citations 

omitted). Rather, the test for 
retroactivity is whether the new 
regulation ‘‘attaches new legal 
consequences to events completed 
before its enactment.’’ Id. at 270. The 
rule at hand does not attach any new 
legal consequence to the operation of 
existing wells and facilities prior to the 
rule’s effective date. As the U.S. Court 
of Appeals for the D.C. Circuit has 
explained, the fact that a change in the 
law adversely affects pre-existing 
business arrangements does not render 
that law ‘‘retroactive:’’ 

It is often the case that a business will 
undertake a certain course of conduct based 
on the current law, and will then find its 
expectations frustrated when the law 
changes. This has never been thought to 
constitute retroactive lawmaking, and indeed 
most economic regulation would be 
unworkable if all laws disrupting prior 
expectations were deemed suspect. 

Chemical Waste Mgmt., Inc. v. EPA, 869 
F.2d 1526, 1536 (D.C. Cir. 1989). Thus, 
despite the fact that this rule may 
require operators to update or modify 
their existing wells, facilities, and 
authorizations, the rule is nonetheless 
prospective—not retroactive—in nature. 

A couple of comments expressed that 
the BLM was employing discriminatory 
regulation, and gave as their examples 
the inequality of producers, operators, 
and transporters in regard to equity 
interest in production. The proposed 
rule would treat producers, operators, 
and transporters equally even though 
some of these parties (specifically 
transporters) have no ownership interest 
in the oil and gas product generated 
from Federal or Indian lands. Because 
they have no interest, it is most likely 
that the costs they incur will be passed 
directly on to equity holders, 
commenters said. Over time, the 
commenter asserted, because equity 
holders may deduct transportation costs 
from royalties owed, this may result in 
reduced royalty payments for both the 
government and the tribes. While the 
BLM recognizes the possibility of some 
pass through of compliance costs from 
purchasers and transporters to 
operators, based on its analysis of the 
costs of this final rule, it does not 
believe those costs will be significant. 
Additionally, this change is consistent 
with the provisions of FOGRMA, which 
addresses responsibilities and duties of 
operators, purchasers, and transporters. 
By statute, Congress applied these legal 
requirements to those parties equally. 

One commenter pointed out that the 
regulations fail to recognize the current 
industry business models, as it pertains 
to Master Limited Partnerships. Unlike 
C Corporations, MLPs have no 
mechanism for capitalizing the required 
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changes and will be forced to expense 
the cost. This passes the cost 
immediately to unit holders. The 
commenter recommended that the BLM 
remove MLPs from the regulation. The 
BLM did not understand this comment 
in the context of this rule. Under the 
applicable statutes and regulations 
operators, purchasers, and transporters 
are subject to the regulations governing 
operations on a Federal or Indian 
(except Osage Tribe) lease. The 
underlying corporate structure of those 
entities has no bearing on their duty to 
comply with these requirements. 

Many commenters questioned 
whether the BLM has the resources to 
implement this and other rules that it 
has finalized, or will finalize in the 
coming months, for example the new 
hydraulic fracturing regulations, which 
went into effect on June 24, 2015 
(currently enjoined by order of the 
District Court of Wyoming), and the 
proposed Waste Prevention, Production 
Subject to Royalties, and Resource 
Conservation proposed rule, which 
published on February 8, 2016 (85 FR 
6616). Commenters stated that the BLM 
does not have enough staff to enforce its 
existing regulations, let alone new ones. 
Commenters also said that the 
cumulative economic impact of this 
final rule should be analyzed together 
with the economic impacts of the final 
rules that are updating and replacing 
Orders 4 and 5. 

The BLM does not agree with these 
comments. Most of the requirements in 
this final rule are not new—they codify 
existing requirements that are found in 
Order 3 or they are standard industry 
practices that most operators, 
transporters, and purchasers already 
follow. Those requirements that are new 
have been added for two reasons: (1) To 
give operators the flexibility to use new 
technology, which could, in the long 
run, reduce costs for both industry and 
the BLM; and (2) To address production 
accountability and site security 
concerns raised by governmental 
oversight bodies, such as the 
Subcommittee, the GAO, and the OIG. 
The BLM did not change the final rule 
as a result of these comments. 

One commenter stated that the 
regulations should consider laws and 
lease provisions that apply only in 
Alaska, and should more clearly provide 
for balancing measurement accuracy 
and environmental considerations. 
According to the commenter, these laws 
and lease provisions impose heightened 
restrictions on development in Alaska 
with which the site security regulations, 
in particular the requirements for 
additional measurement facilities, 
would conflict. The BLM does not agree 

with the commenter that changes to the 
rule are necessary. To the extent trade- 
offs between measurement accuracy and 
environmental considerations are 
appropriate, the BLM has already 
addressed those issues in the rule—see 
e.g., the discussion of considerations 
that go into reviewing requests for off- 
lease measurement or commingling 
approvals. Additionally, whether the 
final rule requires additional facilities is 
facility-specific. Moreover, as explained 
throughout this preamble and the 
associated EA, the BLM expects that, to 
the extent the final rule requires the 
construction of new facilities on a lease, 
the relocation of existing facilities onto 
a lease, or the retrofitting of existing 
facilities on a lease, it would likely be 
done on surfaces that have already been 
disturbed. Thus, the BLM does not 
believe that this rule will result in the 
significant ‘‘footprint’’ expansion the 
commenter identified. Furthermore, 
should compliance with a requirement 
of this rule necessitate surface 
disturbance inconsistent with 
applicable laws or lease terms, the 
operator may, through the PMT or under 
§ 3170.6, as applicable, seek approval of 
an alternative means of compliance that 
would meet the objectives of that 
requirement. 

Miscellaneous Changes to Other BLM 
Regulations in 43 CFR Part 3160 

As noted at the beginning of this 
Section-by-Section discussion, the BLM 
has made other changes to provisions in 
43 CFR part 3160. Some of those have 
already been discussed above in 
connection with provisions of this final 
rule to which they relate. The remaining 
revisions are those noted here. 

1. The authority citation for part 3160 
is corrected to include 25 U.S.C. 396, 
the grant of rulemaking authority to the 
Secretary for allotted Indian leases, 
which does not appear in the current 
print edition of the CFR. The BLM did 
not receive any comments on this 
change. 

2. Section 3160.0–3, Authority, is 
updated to include the amendments to 
the Federal Oil and Gas Royalty 
Management Act of 1982 enacted by the 
Federal Oil and Gas Royalty 
Simplification Act of 1996. The BLM 
did not receive any comments on this 
change. 

3. Section 3161.1, Jurisdiction, is 
updated to include references to FMPs, 
the Indian Mineral Development Act, 
and Tribal Energy Resource Agreements. 
To see the BLM’s response to public 
comment on these changes, please see 
the discussion of related changes to 
§ 3170.2 earlier in this preamble. 

4. Section 3162.3–2 is revised by 
adding a new paragraph (d), which 
refers operators to provisions in subpart 
3173 for details on how to apply for 
approval of FMPs, surface or subsurface 
commingling from different leases, unit 
PAs and CAs, or off-lease measurement. 
The BLM did not receive any comments 
on this change. 

5. Section 3162.4–1, Well records and 
reports, is amended in a number of 
respects by this final rule. Consistent 
with the proposed rule, this final rule 
revises paragraph (a) to make clear that 
the new recordkeeping requirements 
also apply to ‘‘source records’’ that are 
relevant to ‘‘determining and verifying 
the quality, quantity, and disposition of 
production from or allocable to Federal 
or Indian leases.’’ Similarly, paragraph 
(d) has been revised to establish the new 
records-retention period established by 
the 1996 amendments to FOGRMA, and 
mirror for part 3160 the provisions in 
paragraphs (c) through (e) of § 3170.7 of 
the final rule. A new paragraph (e) lists 
those ‘‘record holders’’ who would be 
subject to the new recordkeeping 
requirements. This section also makes 
clear that all record holders must 
maintain their records when directed by 
the Secretary, or his/her designee, in 
cases where there is a judicial 
proceeding or demand involving such 
records. In this section of the previous 
rule, the Secretary, or his/her designee, 
could direct record holders to maintain 
their records only in cases where there 
was an audit or investigation. 

6. Section 3162.4–3, the provisions 
regarding the no-longer-used Form 
3160–6 (the monthly report of 
operations), is removed. The BLM did 
not receive any comments on this 
change. 

7. Section 3162.6, Well and facility 
identification, is revised to correct the 
misspelled word ‘‘indentification’’ in 
paragraph (a) to read ‘‘identification.’’ 
Paragraph (b) is revised to remove a 
provision allowing abbreviated sign 
designations and a ‘‘grandfathering’’ 
provision for old well signs. Paragraph 
(c) is revised to extend signage 
requirements to include facilities at 
which oil or gas produced from Federal 
or Indian leases is stored or processed. 
The fifth sentence of the current 
paragraph (c) becomes the new 
paragraph (d), with its wording revised. 
The current paragraph (d) is now 
paragraph (e). The BLM did not receive 
any comments on this change. 

8. Section 3162.7–1, Disposition of 
production. This final rule removes 
paragraph (f), which currently refers to 
a 6-year retention period, since the 
initial statutory retention period for 
records concerning Federal leases is 
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now 7 years. The BLM opted not to 
retain paragraph (f) because this 
retention period is already prescribed 
§§ 3162.4–1 and 3170.7 of the final rule. 
The BLM received no comments on this 

proposed change and did not make any 
changes from the proposed rule to the 
final rule. 

9. Section 3162.7–5, Site security on 
Federal and Indian (except Osage Tribe) 
oil and gas leases, has been removed. 

The provisions in the final rule that 
correspond to, or cover the same subject 
matter as, the several paragraphs in 
§ 3162.7–5 are shown in the following 
table: 

43 CFR 3162.7–5 paragraph Final new provision 

(a) Definitions ........................................................................................... 43 CFR 3173.1. 
(b)(1) Lines and valves; effective sealing ................................................ 43 CFR 3173.2(a), 3173.9(b) and 3173.11(c)(7). 
(b)(2) LACT meters and effective sealing of components ....................... 43 CFR 3170.4, 3173.3, and two sections in anticipated new subpart 

3174. 
(b)(3) By-passes around meters .............................................................. 43 CFR 3170.4. 
(b)(4) Sealing of appropriate valves during oil measurement by hand 

gauging.
43 CFR 3173.2(a) and (b). 

(b)(5) Circulating lines with valves allowing access to remove oil from 
storage tanks.

43 CFR 3173.1. 

(b)(6) Records retention requirements ..................................................... 43 CFR 3170.7. 
(b)(7) Removal of oil for transportation by vehicle and required docu-

mentation.
43 CFR 3173.5. 

(b)(8) Reporting theft or mishandling of oil .............................................. 43 CFR 3173.8. 
(b)(9) Variances ........................................................................................ 43 CFR 3170.6. 
(c) Site security plans ............................................................................... None (site security plans eliminated). 
(d) Site facility diagrams ........................................................................... 43 CFR 3173.11. 

10. Section 3163.2, Civil penalties, is 
rewritten in several respects by this 
final rule. The changes being made to 
this section as part of this rule are a 
combination of the changes proposed as 
part of this rulemaking effort and the 
proposed rule to update and replace 
Order 5 (80 FR 61645). In addition, 
following the publication of those 
proposed rules, but prior to the 
publication of this rule, the BLM 
published an interim final rule— 
Onshore Oil and Gas Operations—Civil 
Penalties Inflation Adjustments (81 FR 
41860)—that made adjustments for 
inflation to all of the daily civil 
monetary penalty maximums found in 
§ 3163.2. The adjustments made by the 
interim final rule were required by the 
Federal Civil Penalties Inflation 
Adjustment Act Improvements Act of 
2015 (Sec. 701 of Pub. L. 114–74). 

The BLM is making the following 
additional changes to § 3163.2 in this 
final rule. These changes are not a result 
of the Federal Civil Penalties Inflation 
Adjustment Act Improvements Act. 

First, the BLM is amending the civil 
penalty regulations to reflect the fact 
that purchasers and transporters who 
fail to maintain and submit records as 
required by the BLM can be subject to 
civil penalties under Section 109 of 
FOGRMA (30 U.S.C. 1719). As 
explained in the proposed rule, this 
change is being made because the BLM’s 
existing regulations do not reflect this 
longstanding statutory authority. In 
order to effectuate this change the BLM 
is designating the first sentence of 
paragraph (a) of the existing § 3163.2 as 
paragraph (a)(1), and adding a new 
paragraph (a)(2) that reads as follows: 

(2) Whenever a purchaser or 
transporter who is not an operating 
rights owner or operator fails or refuses 
to comply with 30 U.S.C. 1713 or 
applicable rules or regulations regarding 
records relevant to determining the 
quality, quantity, and disposition of oil 
or gas produced from or allocable to a 
Federal or Indian oil or gas lease, the 
authorized officer will notify the 
purchaser or transporter, as appropriate, 
in writing of the violation. The second 
sentence of the existing paragraph (a) 
(pertaining to the maximum amount of 
the penalty if the violation is not 
corrected within 20 days of the date of 
notice) is redesignated as paragraph 
(b)(1). The existing paragraph (b) 
(pertaining to the maximum amount of 
the penalty if the violation is not 
corrected within 40 days of the date of 
notice) is redesignated as paragraph 
(b)(2). 

The BLM received a number of 
comments asserting that it was unfair to 
subject purchasers and transporters to 
the civil penalties under the onshore oil 
and gas regulations because purchasers 
and transporters often do not have 
control over the information provided 
by operators. The BLM does not agree 
with these comments. As explained 
above, this change is being driven 
primarily by longstanding statutory 
requirements. Additionally, it should be 
noted that there are instances where the 
purchaser or transporter actually owns 
the oil and gas delivery point, and 
therefore has control of much of the 
relevant information. With respect to 
concerns about the accuracy of 
information provided by an operator to 
a purchaser or transporter, while 

entities are generally responsible for the 
content of their records, the BLM 
recognizes that such a situation (i.e., 
inaccurate information provided by an 
operator) would be a factor that could be 
considered in an enforcement action on 
a case-by-case basis. 

In addition to the changes identified 
above, the BLM is also revising 
paragraphs (a)(1) and (b)(1) to refer to 
‘‘any person’’ and ‘‘the person,’’ 
respectively, rather than limiting the 
applicability of civil penalties to an 
operating rights owner or operator. This 
change is consistent with the statutory 
language found in Section 109(a) of 
FOGRMA (30 U.S.C. 1719(a)). It also 
clarifies that potential penalty liability 
exists for parties who contract with 
operating rights owners or operators to 
perform activities on Federal or Indian 
leases and who violate applicable 
regulations, statutes, permits, or lease 
terms in performing those activities. 
While the operating rights owner or 
operator is responsible (and liable for 
penalties) for violations committed by 
contractors, the contractors are also 
themselves subject to the requirements 
of certain statutes, regulations, permits, 
and lease terms. The BLM is revising the 
regulations in this manner in order to 
enable the agency to hold contractors 
directly responsible for violations they 
commit. 

In addition, this rule also removes the 
regulatory caps on civil penalty 
assessments found in the current 
regulations paragraphs (b) (paragraph 
(b)(2) in the final rule), (d), (e), and (f). 
As explained in the proposed rule to 
update and replace Order 5 (80 FR 
61645), this change is based on 
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comments received on an Advance 
Notice of Proposed Rulemaking (ANPR) 
(80 FR 22148) that sought input on a 
variety of issues related to the onshore 
oil and gas program, including whether 
the regulatory civil penalty caps should 
be removed. The ANPR explained that 
these caps are not required by statute, 
and that in the BLM’s view they impose 
a limit on the total penalties that may 
be assessed that do not seem reasonable 
in the modern oil and gas context where 
it can cost $5 to $10 million dollars to 
drill a well. 

As the BLM explained, it does not 
believe that the existing regulatory caps 
provide an adequate deterrence for 
unlawful conduct, particularly drilling 
on Federal onshore leases without 
authorization and drilling into leased 
parcels in knowing and willful trespass. 
Similar concerns were expressed by the 
Department’s OIG in a report, dated 
September 29, 2014—Bureau of Land 
Management, Federal Onshore Oil & Gas 
Trespass and Drilling Without Approval 
(No. CR–IS–BLM–0004–2014). In that 
report, the OIG specifically questioned 
the adequacy of the BLM’s policies to 
deter such activities and recommended 
that the BLM pursue increased 
monetary fines. Based on the foregoing, 
the final rule rewrites paragraphs (b) 
(paragraph (b)(2) in the final rule), (d), 
(e), and (f) accordingly, to remove the 
regulatory caps, while maintaining the 
statutory limits imposed on the amount 
that may be assessed on a daily basis (30 
U.S.C. 1719(a)–(d)), as amended by the 
BLM’s recent interim final rule 
adjusting those amounts for inflation. 

Due to the removal of the regulatory 
civil penalty caps, the BLM determined 
that paragraph (j) is unnecessary given 
that its requirements would have tiered 
off the expiration of those caps. As a 
result, this rule removes paragraph (j). 
The BLM is also deleting all of 
paragraph (g). The existing requirements 
of paragraph (g)(1) and (g)(2)(iii), which 
require initial proposed penalties to be 
at the maximum rate, are being removed 
because they are inconsistent with 
subsequent judicial and administrative 
decisions regarding the computation 
and setting of penalties. The BLM also 
determined that the requirements in 
paragraph (g)(1) and (g)(2)(iii) 
(establishing caps on a per operating 
rights owner or operator per lease) are 
inconsistent with the BLM’s removal of 
regulatory caps on penalties found in 
paragraphs (b) (paragraph (b)(2) in the 
final rule), (d), (e), and (f). With respect 
to paragraphs (g)(2)(i) and (g)(2)(ii), the 
BLM is removing the additional notice 
procedure and corrective period for 
minor violations required under those 
paragraphs because it does not believe 

those provisions are necessary. The 
BLM’s regulations governing oil and gas 
operations are clear, and provide more 
than adequate notice of what is 
required, making additional notification 
requirements unnecessary and 
administratively inefficient. As a result, 
this rule removes all of paragraph (g) 
and redesignates existing paragraph (i) 
as (g). Existing paragraph (h) is 
unaffected by this rule. 

Finally, the BLM is moving the 
substance of existing paragraph (k), 
which requires the revocation of a 
transporter’s authority to remove crude 
oil produced from, or allocated to, any 
Federal or Indian lease if it fails to 
permit inspection for required 
documentation under 43 CFR 3162.7– 
1(c)), to paragraph (d) in order to 
streamline the regulations. As a result, 
paragraph (k) is removed as part of this 
rule. 

One commenter on the proposed rule 
to replace Order 5 objected to the BLM’s 
expansion of the civil penalty provision 
to ‘‘purchasers and transporters’’ and to 
the change to ‘‘any person,’’ instead of 
retaining the existing language that 
limited § 3163.2 to the operating rights 
owner or operator. That commenter 
contended that the BLM lacked 
authority to impose liability on 
contractors undertaking activities on a 
Federal or Indian lease. The BLM 
disagrees with this comment because 
this change is consistent with Section 
109(a) of FOGRMA (30 U.S.C. 1719(a)), 
which states that ‘‘any person’’ who 
violates the mineral leasing laws, any 
rule or regulation issued under those 
laws, or the terms of any lease or permit 
shall be liable for civil penalties. 

The BLM also heard a range of 
opinions on the removal of the 
regulatory civil penalty caps. Some 
commenters contended that the 
provisions would result in the 
imposition of penalties that are 
excessive, while others supported the 
change. As explained early in this 
section, the existing regulatory caps on 
civil penalties result in maximum 
penalties that are small relative to the 
costs of drilling a modern oil and gas 
well such that the potential deterrent 
effect of civil penalties is limited. For 
example, the maximum penalty that 
could be assessed under existing 
paragraph (b) is $600,000, which is only 
10 percent of the cost of drilling a 
typical well, which is potentially 
insufficient to act as a deterrent to non- 
compliance. 

Finally, several commenters suggested 
that the BLM amend the proposed 
regulations to require that any time a 
purchaser, transporter, or contractor 
receives an INC, a copy be provided to 

the operating rights owner. The BLM 
agrees with commenters that adequate 
notice of potential violations is 
important; however, it determined that 
such changes are unnecessary. By 
existing policy and practice, the BLM 
addresses INCs to the party who is the 
subject of the action and does not 
believe it is appropriate to automatically 
copy unrelated third parties. 
Additionally, the regulations already 
require that if a party is going to be 
subject to such penalties, it has to 
receive notice in writing first from the 
BLM. Thus, under the scenarios 
identified by the commenters, if they 
were going to be penalized they would 
have to first receive a written notice 
from the BLM identifying the 
violation(s) in question. 

11. Section 3164.1, Onshore Oil and 
Gas Orders, is revised to remove the 
reference to Order No. 3, Site Security, 
from the table in paragraph (b) because 
the Order is now replaced by this 
codified final rule. 

12. Section 3165.3, Notice, State 
Director review and hearing on the 
record, is rewritten in several respects 
by this final rule. Specifically, 
consistent with the changes to § 3163.2 
and the proposed rule, this rule amends 
the notice requirements of the existing 
regulations at 43 CFR 3165.3 to include 
a provision regarding notice to a 
purchaser or transporter (who is not an 
operating rights owner or operator) of a 
failure to comply with records 
maintenance or production 
requirements. This final rule also adopts 
the changes proposed as part of the 
Order 5 rulemaking to revise this 
section to clarify that any person, not 
just ‘‘an operating rights owner or 
operator’’ (as previously provided for in 
paragraph (a)(1)), is subject to a written 
notice or order of they fail to comply 
with any provisions of the lease, the 
regulations in this part, applicable 
orders or notices, or any other 
appropriate order of the authorized 
officer. 

In addition, the BLM has also divided 
the several sentences of the existing 
paragraph (a) into numbered paragraphs 
(a)(1) through (a)(7) and added 
clarifying, nonsubstantive revisions 
throughout the section. After the first 
sentence, which has been redesignated 
as paragraph (a)(1) (and rephrased into 
active voice), the BLM has added a new 
paragraph (a)(2) as set out in the 
regulatory text of this final rule. 

In addition, the second and third 
sentences of existing paragraph (a) are 
redesignated as paragraph (a)(3), and the 
fourth, fifth and sixth and seventh 
sentences are redesignated as 
paragraphs (a)(4) through (a)(7). The 
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BLM did not receive any comments on 
these changes and as a result did not 
make any further changes in this final 
rule. 

III. Overview of Public Involvement 
and Consistency With GAO 
Recommendations 

Public Outreach 

The BLM conducted extensive public 
and tribal outreach on this rule both 
prior to its publication as a proposed 
rule and during the public comment 
period on the proposed rule. Prior to the 
publication of the proposed rule, the 
BLM held both tribal and public forums 
to discussion potential changes to the 
rule. In 2011, the BLM held three tribal 
meetings in Tulsa, Oklahoma (July 11, 
2011); Farmington, New Mexico (July 
13, 2011); and Billings, Montana 
(August 24, 2011). On April 24 and 25, 
2013, the BLM held a series of public 
meetings in Washington, DC, to discuss 
draft proposed revisions to Orders 3, 4, 
and 5. The meetings were webcast so 
tribal members, industry, and the public 
across the country could participate and 
ask questions either in person or over 
the Internet. Following those meetings, 
the BLM opened a 36-day informal 
comment period, during which 13 
comment letters were submitted. The 
comments received during that 
comment period were summarized in 
the preamble for the proposed rule (80 
FR 58952). 

The proposed rule was made available 
for public comment from September 30, 
2015, through December 14, 2015. 
During that period, the BLM held tribal 
and public meetings on December 1 
(Durango, Colorado), December 3 
(Oklahoma City, Oklahoma), and 
December 8 (Dickinson, North Dakota). 
The BLM also held a tribal webinar on 
November 19, 2015. In total, the BLM 
received 106 comment letters on the 
proposed rule, the substance of which 
are addressed in the Section-by-Section 
analysis of this preamble. 

Consistency With GAO 
Recommendations 

As explained in the background 
section of this preamble, three outside 
independent entities—the 
Subcommittee, the OIG, and the GAO— 
have repeatedly found that the BLM’s 
oil and gas measurement rules do not 
provide sufficient assurance that 
operators pay the royalties due. 
Specifically, these groups found that the 
BLM needed updated guidance on oil 
and gas measurement technologies, to 
address existing technological advances, 
as well as technologies that might be 
developed in the future. These groups 

have all found that the BLM’s existing 
guidance is ‘‘unconsolidated, outdated, 
and sometimes insufficient,’’ and more 
specifically with respect to Order 3, 
that: 

• There was no uniform means of 
tracking all onshore meters, including 
information about meter location, 
identification number, and owner; 

• Some BLM State offices have issued 
their own guidance, which lacks a 
national perspective; more specifically 
there were concerns about the lack of 
uniform national guidance with respect 
to the review and approval of 
commingling and off-lease 
measurements requests; and 

• There was insufficient information 
collected with respect to on-lease 
royalty-free use. 

The final rule addresses these 
recommendations by establishing 
uniform national guidance governing 
the review and approval of FMPs, 
CAAs, and off-lease measurements. It 
also requires operators to provide more 
information about royalty-free use. The 
provisions of the final rule specifically 
address modern oil industry practices 
with respect to each of these, while also 
updating relevant documentation and 
recordkeeping requirements in order to 
ensure that all production is properly 
accounted for. 

IV. Procedural Matters 

Executive Orders 12866 and 13563, 
Regulatory Planning and Review 

Executive Order 12866 provides that 
the Office of Information and Regulatory 
Affairs (OIRA) will review all significant 
rules. The OIRA has determined that 
this rule is not significant. 

Executive Order 13563 reaffirms the 
principles of E.O. 12866 while calling 
for improvements in the nation’s 
regulatory system to promote 
predictability, to reduce uncertainty, 
and to use the best, most innovative, 
and least burdensome tools for 
achieving regulatory ends. The 
executive order directs agencies to 
consider regulatory approaches that 
reduce burdens and maintain flexibility 
and freedom of choice for the public 
where these approaches are relevant, 
feasible, and consistent with regulatory 
objectives. E.O. 13563 emphasizes 
further that regulations must be based 
on the best available science and that 
the rulemaking process must allow for 
public participation and an open 
exchange of ideas. The BLM has 
developed this rule in a manner 
consistent with these requirements. 

Regulatory Flexibility Act 
The BLM certifies that this final rule 

will not have a significant economic 

effect on a substantial number of small 
entities as defined under the Regulatory 
Flexibility Act (5 U.S.C. 601 et seq.). 
The Small Business Administration 
(SBA) has developed size standards to 
carry out the purposes of the Small 
Business Act and those size standards 
can be found at 13 CFR 121.201. The 
Small Business Act applies to oil and 
gas extraction firms with fewer than 
1,250 employees, oil and gas drilling 
firms with fewer than 1,000 employees, 
and firms providing oil and gas support 
activities with annual receipts of no 
more than $38.5 million. These small 
entities must be considered as being at 
‘‘arm’s length’’ from the control of any 
parent companies. 

Of the 6,460 domestic firms involved 
in crude oil and gas extraction in 2013, 
U.S. Census data show that 99 percent 
(or 6,370) had fewer than 500 
employees, which means that nearly all 
U.S. firms involved in oil and gas 
extraction in 2013 fell within the SBA’s 
size standard of fewer than 1,250 
employees. Of the 2,097 firms 
participating in oil and gas drilling 
activities in 2013, U.S. Census data 
show that 2,044 (97 percent) had fewer 
than 500 employees, which means that 
nearly all U.S. firms involved in oil and 
gas support activities in 2013 fell within 
the SBA’s size standard of fewer than 
1,000 employees. In 2012, there were 
8,877 firms involved in drilling and 
other support functions, of which 96 
percent (8,561) had annual net receipts 
of no more than $35 million, with a 
greater number below the SBA’s $38.5 
million threshold. 

In addition to lessees and operators, 
we must consider the size of the 
purchaser and transporter firms. There 
are multiple NAICS categories that 
could include firms involved in the 
purchasing and transporting of 
petroleum from Federal and Indian 
leases. For example, petroleum refiners 
could be identified as purchasers. For 
petroleum refiners (NAICS code 
324110), the SBA standard says a small 
business cannot have more than 1,500 
employees or more than 200,000 bbl per 
calendar day total operable atmospheric 
crude oil distillation capacity. In that 
context, capacity includes owned or 
leased facilities as well as facilities 
under a processing agreement or an 
arrangement such as an exchange 
agreement or a throughput agreement. 
Purchasers could also be wholesalers, 
truck transporters, or natural gas or 
pipeline operators. For wholesalers, 
including petroleum wholesalers 
(NAICS codes 424710 and 424720), the 
SBA standard for a small entity is one 
that has fewer than 200 employees. For 
truck transporters (NAICS subsector 
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484), the SBA defines a small entity as 
a firm with less than $27.5 million in 
annual receipts. For natural gas pipeline 
operators (NAICS code 486210), the 
standard is a maximum of $27.5 million 
in receipts per year. For crude oil 
pipeline operators (NAICS code 
486110), the standard is fewer than 
1,500 employees. 

As discussed above, national data, 
including number of firms, number of 
employees by firm, and annual receipts 
by firm, is not discretely identified for 
purchasers and transporters of 
petroleum or natural gas. The 
potentially affected purchasers and 
transporters will likely be a minor 
component in any number of the 
relevant NAICS categories. Of the few 
NAICS categories where reported 
employment, receipt, and production 
data matches up with the SBA size 
standards, the preponderance of the 
firms will be considered small entities 
as defined by the SBA. 

Based on the available national data, 
the preponderance of firms involved in 
developing, producing, purchasing, and 
transporting oil and gas from Federal 
and Indian lands are small entities as 
defined by the SBA. As such, it appears 
a substantial number of small entities 
could be affected by this final rule. 

Using the best available data, the BLM 
estimates there are approximately 3,700 
lessees and operators conducting oil and 
gas operations on Federal and Indian 
lands that could be affected by this final 
rule. Additionally, the BLM estimates 
there are approximately 200 to 300 
purchasers and transporters operating 
on Federal and Indian lands that 
potentially could be affected by this 
final rule. 

In addition to determining whether a 
substantial number of small entities are 
likely to be affected by this rule, the 
BLM must also determine whether the 
rule is anticipated to have a significant 
economic impact on those small 
entities. Based on the Economic and 
Threshold Analysis prepared for this 
final rule, the BLM anticipates the cost 
of implementing the provisions could 
reduce the average annual net income of 
impacted small entities by less than 
0.001 percent. Except for the electronic 
filing requirement, all of the provisions 
apply to entities regardless of size. 
However, entities with the greatest 
activity will likely experience the 
greatest increase in compliance costs. 
As a general matter, smaller business 
entities are more likely to operate a 
smaller number of sites and FMPs for 
which they will have to submit the 
information and documentation that 
this final rule requires. Copies of the 
analysis can be obtained from the 

contact person listed earlier (see FOR 
FURTHER INFORMATION CONTACT). 

Based on the available information, 
we conclude that the final rule will not 
have a significant impact on a 
substantial number of small entities. 
Therefore, a final Regulatory Flexibility 
Analysis is not required, and a Small 
Entity Compliance Guide is not 
required. 

Small Business Regulatory Enforcement 
Fairness Act 

This final rule is not a major rule 
under 5 U.S.C. (2), the Small Business 
Regulatory Enforcement Fairness Act. 
This rule will not have an annual effect 
on the economy of $100 million or 
more. As explained in the Economic 
and Threshold Analysis, the final rule 
will increase the estimated ongoing 
costs associated with the development 
of Federal and Indian oil and gas 
resources by an estimated $11.7 million 
annually for the regulated community. 
In addition, there will be an estimated 
one-time cost to the regulated 
community to implement the new 
provisions of $31.2 million. The one- 
time implementation costs will be 
spread over 3 years, or about $10.4 
million per year. As discussed in the 
Economic and Threshold Analysis, the 
BLM anticipates the cost of 
implementing the provisions could 
reduce the average annual net income of 
impacted small entities by 
approximately 0.01 percent. 

This rule replaces Order 3 to ensure 
that oil and gas produced from Federal 
and Indian leases is properly and 
securely handled so that these resources 
are accurately accounted for. 

This rule: 
• Will not cause a major increase in 

costs or prices for consumers, 
individual industries, Federal, State, 
tribal, or local government agencies, or 
geographic regions; and 

• Will not have significant adverse 
effects on competition, employment, 
investment, productivity, innovation, or 
the ability of U.S.-based enterprises to 
compete with foreign-based enterprises. 

Unfunded Mandates Reform Act 

In accordance with the Unfunded 
Mandates Reform Act (2 U.S.C. 1501 et 
seq.), the BLM finds that: 

• This rule will not ‘‘significantly or 
uniquely’’ affect small governments. A 
Small Government Agency Plan is 
unnecessary. 

• This rule will not produce a Federal 
mandate of $100 million or greater in 
any single year. 

The rule is not a ‘‘significant 
regulatory action’’ under the Unfunded 
Mandates Reform Act. The changes in 

this rule will not impose any 
requirements on any non-Federal 
Governmental entity. 

Executive Order 12630, Governmental 
Actions and Interference With 
Constitutionally Protected Property 
Rights (Takings) 

Under Executive Order 12630, the 
rule will not have significant takings 
implications. A takings implication 
assessment is not required. This rule 
will set minimum standards for 
ensuring that oil and gas produced from 
Federal and Indian (except the Osage 
Tribe) oil and gas leases are properly 
and securely handled, so as to prevent 
theft and loss and to enable accurate 
measurement and production 
accountability. All such actions are 
subject to lease terms which expressly 
require that subsequent lease activities 
be conducted in compliance with 
applicable Federal laws and regulations. 
The rule conforms to the terms of those 
Federal leases and applicable statutes, 
and as such the rule is not a 
governmental action capable of 
interfering with constitutionally 
protected property rights. Therefore, the 
rule will not cause a taking of private 
property or require further discussion of 
takings implications under this 
Executive Order. 

Executive Order 13132, Federalism 
In accordance with Executive Order 

13132, the BLM finds that the rule 
would not have significant Federalism 
effects. A Federalism assessment is not 
required. This rule will not change the 
role of or responsibilities among 
Federal, State, and local governmental 
entities. It does not relate to the 
structure and role of the States and will 
not have direct, substantive, or 
significant effects on States. 

Executive Order 13175, Consultation 
and Coordination With Indian Tribal 
Governments 

Under Executive order 13175, the 
President’s memorandum of April 29, 
1994, ‘‘Government-to-Government 
Relations with Native American Tribal 
Governments’’ (59 FR 22951), and 512 
Departmental Manual 2, the BLM 
evaluated possible effects of the final 
rule on federally recognized Indian 
tribes. The BLM approves proposed 
operations on all Indian onshore oil and 
gas leases (except Osage Tribe). 
Therefore, the final rule has the 
potential to affect Indian tribes. In 
conformance with the Secretary’s policy 
on tribal consultation, the BLM held 
tribal consultation meetings to which 
more than 175 tribal entities were 
invited, both before the rule was 
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proposed and during the public 
comment period on the proposed rule. 
The consultations were held in: 

Pre-Publication Meetings 

• Tulsa, Oklahoma on July 11, 2011; 
• Farmington, New Mexico on July 

13, 2011; and 
• Billings, Montana on August 24, 

2011. 
• Tribal workshop and webcast in 

Washington, DC, on April 24, 2013. 

Post-Publication Meetings 

• The BLM hosted a webinar to 
discuss the requirements of the 
proposed rule and solicit feedback from 
affected tribes on November 19, 2015; 
and 

• In-person meetings were held in: 
Æ Durango Colorado, on December 1, 

2015; 
Æ Oklahoma City, Oklahoma, on 

December 3, 2015; and 
Æ Dickinson, North Dakota, on 

December 8, 2015. 
The BLM also met with interested 

tribes on a one-on-one basis as 
requested to address questions on the 
proposed rule prior to the publication of 
the final rule. In each instance, the 
purpose of these meetings was to solicit 
feedback and comments from the tribes. 
The primary concerns expressed by 
tribes related to the subordination of 
tribal laws, rules, and regulations by the 
proposed rule; tribal representation on 
the Department’s Gas and Oil 
Measurement Team; and the BLM’s 
Inspection and Enforcement program’s 
ability to enforce the terms of this rule. 
In general, the tribes, as royalty 
recipients, expressed support for the 
goals of the rulemaking, namely 
accurate measurement. With respect to 
tribal representation on the 
Department’s Gas and Oil Measurement 
Team, it should be noted that the team 
is internal only. That said, the BLM will 
continue to consult with tribes on 
measurement issues that impact them 
and their resources. None of the tribal 
comments received were directed 
specifically at this rule’s oil 
measurement requirements, and 
therefore no changes were made as a 
result of these comments. While the 
BLM will continue to address these 
concerns, none of the concerns affect 
the substance of the proposed rule. 

Executive Order 12988, Civil Justice 
Reform 

Under Executive Order 12988, the 
Office of the Solicitor has determined 
that the final rule will not unduly 
burden the judicial system and meets 
the requirements of Sections 3(a) and 
3(b)(2) of the Executive Order. The 

Office of the Solicitor has reviewed the 
final rule to eliminate drafting errors 
and ambiguity. It has been written to 
minimize litigation, provide clear legal 
standards for affected conduct rather 
than general standards, and promote 
simplification and burden reduction. 

Executive Order 13352, Facilitation of 
Cooperative Conservation 

Under Executive Order 13352, the 
BLM has determined that this final rule 
will not impede facilitating cooperative 
conservation and will take appropriate 
account of and consider the interests of 
persons with ownership or other legally 
recognized interests in land or other 
natural resources. This rulemaking 
process involved Federal, tribal, State, 
and local governments, private for-profit 
and nonprofit institutions, other 
nongovernmental entities and 
individuals in the decision-making via 
the public comment process. That 
process provides that the programs, 
projects, and activities are consistent 
with protecting public health and safety. 

Paperwork Reduction Act 

The Paperwork Reduction Act (PRA) 
(44 U.S.C. 3501–3521) provides that an 
agency may not conduct or sponsor, and 
a person is not required to respond to, 
a collection of information, unless it 
displays a currently valid OMB control 
number. Collections of information 
include requests and requirements that 
an individual, partnership, or 
corporation obtain information, and 
report it to a Federal agency. See 44 
U.S.C. 3502(3); 5 CFR 1320.3(c) and (k). 

This rule contains information 
collection activities that require 
approval by the OMB under the PRA. 
The BLM included an information 
collection request in the proposed rule. 
OMB has approved the information 
collection for the final rule under 
control number 1004–0207. 

Some of the information collection 
activities in the rule will add new uses 
and burdens for BLM Form 3160–5, 
Sundry Notices and Reports on Wells. 
Form 3160–5 has been approved by 
OMB for uses enumerated at 43 CFR 
3162.3–2, and is one of 17 information 
collection activities that are included in 
control number 1004–0137, Onshore Oil 
and Gas Operations (43 CFR part 3160) 
(expiration date January 31, 2018). 

The information collection activities 
in this rule are described below along 
with estimates of the annual burdens. 
Included in the burden estimates are the 
time for reviewing instructions, 
searching existing data sources, 
gathering and maintaining the data 
needed, and completing and reviewing 

each component of the information 
collection. 

Summary of Information Collection 
Activities 

Title: Oil and Gas Facility Site 
Security (43 CFR Subparts 3170 and 
3173). 

Forms: Form 3160–5, Sundry Notices 
and Reports on Wells. 

OMB Control Number: 1004–0207. 
Description of Respondents: Oil and 

gas operators, lessees, operators, 
purchasers, transporters, and any other 
person directly involved in producing, 
transporting, purchasing, selling, or 
measuring oil or gas. 

Abstract: This rule establishes 
minimum security standards for Federal 
and Indian (except Osage Tribe) oil and 
gas leases. 

Frequency of Collection: On occasion. 
Obligation To Respond: Required to 

obtain or retain benefits. 
Estimated Annual Responses: 

274,886. 
Estimated Reporting and 

Recordkeeping ‘‘Hour’’ Burden: 578,240 
hours. 

Estimated ‘‘Non-Hour’’ Burden: 
$4,891.972. 

Discussion of Information Collection 
Activities 

Some of the activities will be one- 
time-only, while others will be ongoing. 
Similarly, the BLM recognizes that for 
some of the activities, there will be both 
an annual burden for some respondents, 
and a one-time burden for virtually all 
respondents in the initial 
implementation. Because of the way the 
rule is structured, the one-time burdens 
that are applicable to all respondents are 
phased-in over 3 years based on 
production volumes. 

The preamble to the proposed rule 
solicited public comments on the 
information collection. Those 
comments, and responses of the BLM, 
are discussed above in the preamble. All 
comments—both those pertaining to 
information collection and other 
comments—are addressed in the final 
rule. The comments and BLM responses 
pertaining specifically to the collection 
of information are discussed in the 
Section-by-Section analysis of the 
following sections of the final rule: 

• 3170.7; 
• 3173.6 through 3173.9; 
• 3173.11 through 3173.13; 
• 3173.15; 
• 3173.23; and 
• 3173.25. 
The information-collection activities 

in this rule are described below. 
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Well and Facility Identification (43 CFR 
3162.6) 

The information-collection activity in 
the current version of § 3162.6 has been 
approved by OMB under control 
number 1004–0137. The revisions 
effected by this rule are not expected to 
exceed the existing burden hours 
authorized by control number 1004– 
0137. This activity is not included in 
the burdens for this rule. 

Variance Requests (43 CFR 3170.6) 

Section 3170.6, a new regulation, 
authorizes any party that is subject to 
the regulations in 43 CFR part 3170 to 
request a variance from any of the 
regulations in part 3170. While § 3170.6 
states that a request for a variance 
should be filed using the BLM’s 
electronic system, it also allows the use 
of paper copies of Form 3160–5 (Sundry 
Notices). Thus, § 3170.6 represents a 
new use of Form 3160–5, Sundry 
Notices and Reports on Wells. 

Required Recordkeeping and Records 
Submission (43 CFR 3170.7) 

Section 3170.7 applies to lessees, 
operators, purchasers, transporters, and 
any other person directly involved in 
producing, transporting, purchasing, 
selling, or measuring oil or gas through 
the point of royalty measurement or the 
point of first sale, whichever is later. 
This regulation applies to records 
generated during or for the period for 
which the lessee or operator has an 
interest in or conducted operations on 
the lease, or in which a person is 
involved in transporting, purchasing, or 
selling production from the lease. This 
information collection activity assists 
the BLM in accurate accounting of oil 
and gas production. 

In general, records from Federal leases 
must be maintained for 7 years, and 
records from Indian leases must be 
maintained for 6 years. Additional 
details and exceptions are explained 
below. 

For Federal leases, and units or 
communitized areas that include 
Federal leases but do not include Indian 
leases, the record holder must maintain 
records for 7 years after the records are 
generated. If a judicial proceeding or 
demand involving such records is 
timely commenced, the record holder 
must maintain such records until the 
final nonappealable decision in such 
judicial proceeding is made, or with 
respect to that demand is rendered, 
unless the Secretary, her designee, or 
the applicable delegated State 
authorizes in writing an earlier release 
of the requirement to maintain such 
records. 

For Indian leases, and units or 
communitized areas that include Indian 
leases but do not include Federal leases, 
the record holder must maintain records 
for 6 years after the records are 
generated. If the Secretary or her 
designee notifies the record holder that 
the Department of the Interior has 
initiated or is participating in an audit 
or investigation involving such records, 
the record holder must maintain such 
records until the Secretary or his 
designee releases the record holder from 
the obligation to maintain the records. 

For units and communitized areas 
that include both Federal and Indian 
leases, if the Secretary or his designee 
has notified the record holder within 6 
years after the records are generated that 
an audit or investigation involving such 
records has been initiated, but a judicial 
proceeding or demand is not 
commenced within 7 years after the 
records are generated, the record holder 
must retain all records regarding 
production from the unit or 
communitized area until the Secretary 
or her designee releases the record 
holder from the obligation to maintain 
the records. If a judicial proceeding or 
demand is commenced within 7 years 
after the records are generated, the 
record holder must retain all records 
regarding production from the unit or 
communitized area until the final 
nonappealable decision in such judicial 
proceeding is made, or with respect to 
that demand is rendered, unless the 
Secretary or her designee authorizes in 
writing a release of the requirement to 
maintain such records before a final 
nonappealable decision is made or 
rendered. 

For all types of Federal and Indian 
leases, the lessee, operator, purchaser, 
and transporter must maintain an audit 
trail that includes all records, including 
source records that are used to 
determine quality, quantity, disposition, 
and verification of production 
attributable to a Federal or Indian lease, 
unit participating area (unit PA), or CA, 
must include the FMP number or the 
lease, unit PA, or CA number along with 
a unique equipment identifier (e.g., a 
unique tank identification number and 
meter station number); and the name of 
the company that created the record. For 
existing measurement facilities, in the 
interim period before the assignment of 
an FMP number, all records must 
include the following information: 

• The name of the operator; 
• The lease, unit PA, or CA number; 

and 
• The well or facility name and 

number. 
Section 3170.7(h) requires operators, 

purchasers, and transporters to submit 

all records, including source records 
that are relevant to determining the 
quality, quantity, disposition, and 
verification of production attributable to 
Federal or Indian leases, upon request, 
in accordance with a regulation, written 
order, Onshore Order, NTL, or COA. 

Water-Draining Operations—Data 
Collection (43 CFR 3173.6); and 

Water-Draining Operations— 
Recordkeeping and Records Submission 
(43 CFR 3170.7 and 3173.6) 

Section 3173.6 requires submission of 
information when water is drained from 
a production storage tank. The 
information is required from the 
operator, purchaser, or transporter, as 
appropriate. Previously, the operator 
was not required to record the volume 
of hydrocarbons that are in the tank 
before and after water is drained. As a 
result, hydrocarbons could be drained 
with the water and removed without 
proper measurement and accounting, 
and without royalties being paid. This 
information collection activity assists 
the BLM in accurate accounting of oil 
and gas produced from Federal and 
Indian leases. 

The following information is required: 
• Federal or Indian lease, unit PA, or 

CA number(s); 
• The tank location by land 

description; 
• The unique tank number and 

nominal capacity; 
• Date for opening gauge; 
• Opening gauge of the total oil 

volume and free-water measurements; 
• Unique identifying number of each 

seal removed; 
• Closing gauge of the total oil 

volume measurement; and 
• Unique identifying number of each 

seal installed. 

Hot Oiling, Clean-Up, and Completion 
Operations—Data Collection (43 CFR 
3173.7); and 

Hot Oiling, Clean-Up, and Completion 
Operations—Recordkeeping and 
Records Submission (43 CFR 3170.7 and 
3173.7) 

Section 3173.7 requires the 
submission of information during hot 
oil, clean-up, or completion operations, 
or any other situation where the 
operator removes oil from storage, 
temporarily uses it for operational 
purposes, and then returns it to storage 
on the same lease, unit PA, or CA. 

Previously, the operator was not 
required to record the volume of 
hydrocarbons removed from storage 
with the expectation that they will be 
returned to storage. As a result, the 
volume of produced hydrocarbons 
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13 Form 3160–3, which is approved under OMB 
control number 1004–0137 for uses enumerated at 
43 CFR 3162.3–2. 

could be counted twice; first when it 
was initially produced then later after it 
is returned to storage. This information 
collection activity assists the BLM in 
accurate accounting of oil and gas 
produced from Federal and Indian 
leases. 

The following information is required: 
• Federal or Indian lease, unit PA, or 

CA number(s); 
• The tank location by land 

description; 
• The unique tank number and 

nominal capacity; 
• Date of the opening gauge; 
• Opening gauge measurement; 
• Closing gauge measurement; 
• Unique identifying number of each 

seal installed; 
• How the oil was used; and 
• Where the oil was used (i.e., well or 

facility name and number). 

Report of Theft or Mishandling of 
Production (43 CFR 3173.8) 

Section 3173.8 requires operators, 
transporters, or purchasers to submit a 
report (either oral or written) no later 
than the next business day after 
discovery of an incident of apparent 
theft or mishandling of production. All 
oral reports must be followed up with 
a written incident report within 10 
business days of the oral report. By 
applying not only to operators but also 
to transporters and purchasers (who 
often are the first ones to discover theft 
and mishandling or to recognize 
suspicious activity), this information 
collection activity assists in prompt 
disclosure of theft or mishandling. The 
incident report must include the 
following information: 

• Company name and name of the 
person reporting the incident; 

• Lease, unit PA, or CA number, well 
or facility name and number, and FMP 
number, as appropriate; 

• Land description of the facility 
location where the incident occurred; 

• The estimated volume of 
production removed; 

• The manner in which access was 
obtained to the production or how the 
mishandling occurred; 

• The name of the person who 
discovered the incident; 

• The date and time of the discovery 
of the incident; and 

• Whether the incident was reported 
to local law enforcement agencies and 
company security 

Required Recordkeeping for Inventory 
and Seal Records (43 CFR 3173.9) 

Section 3173.9 requires operators to 
measure and record within ± 3 days of 
the final day of each calendar month an 
inventory consisting of TOV in storage 

(less free water). If the inventory is not 
taken on the final day of each month, it 
must be estimated based on two 
measurements no less than 20 days and 
no more than 31 days apart, based upon 
the prorated difference between these 
inventory levels and any sales that have 
occurred between the two 
measurements. This information 
collection activity assists the BLM in 
accurate accounting of oil and gas 
production. 

For each seal, the operator must 
maintain a record that includes the 
unique identifying number of each seal 
and the valve or meter component on 
which the seal is or was used; the date 
of installation or removal of each seal; 
for valves, the position (open or closed) 
in which it was sealed; and the reason 
the seal was removed. 

Site Facility Diagrams for Existing 
Facilities (43 CFR 3173.11(d)(2)); and 

Site Facility Diagrams for Future 
Facilities (43 CFR 3173.11(d)(1)) 

Section 3173.11 requires a site facility 
diagram for all facilities. Section 3170.3 
of the final rule defines ‘‘facility’’ as a 
site and associated equipment used to: 

• Process, treat, store, or measure oil 
or gas production from or allocated to a 
Federal or Indian lease, unit, or CA that 
is located upstream of or at (and 
including) the approved point of royalty 
measurement; or 

• Store, measure, or dispose of 
produced water that is located on a 
lease, unit, or CA. 

A site facility diagram is one of the 
BLM’s primary mechanisms for 
monitoring operators’ compliance with 
measurement regulations and policy. 
These information collection activities 
enable the BLM to verify, among other 
things, royalty-free-use volumes 
reported by the operator on its OGORs. 
These activities also enhance 
production accountability and respond 
to key recommendations made by the 
GAO and the OIG. In the long term, this 
information collection request will 
eliminate the need for the BLM to obtain 
the information in connection with a 
production verification and 
accountability review. 

Paragraphs (a) through (c) of § 3173.11 
require that each site facility diagram be 
submitted with a completed Sundry 
Notice.13 The diagram itself should be 
formatted to fit on an 81⁄2 x 11 sheet of 
paper, if possible, and must be legible 
and comprehensible to an individual 
with an ordinary working knowledge of 
oilfield operations. If more than one 

page is required, each page must be 
numbered (in the format ‘‘N of X 
pages’’). Paragraph (c) specifies that a 
site facility diagram must: 

• Reflect the position of the 
production and water recovery 
equipment, piping for oil, gas, and 
water, and metering or other measuring 
systems in relation to each other, but 
need not be to scale; 

• Commencing with the header, 
identify all of the equipment, including, 
but not limited to, the header, wellhead, 
piping, tanks, and metering systems 
located on the site, and include the 
appropriate valves and any other 
equipment used in the handling, 
conditioning, or disposal of production 
and water, and indicate the direction of 
flow; 

• Identify by API number the wells 
flowing into headers; 

• Indicate which valve(s) must be 
sealed and in what position during the 
production and sales phases and during 
the conduct of other production 
activities (e.g., circulating tanks or 
drawing off water), which may be 
shown by an attachment, if necessary; 

• Clearly identify the lease, unit PA, 
or CA to which the diagram applies and 
the land description of the facility, and 
the name of the company submitting the 
diagram, with co-located facilities being 
identified for each lease, unit PA, or CA; 
and 

• Clearly identify as an attachment all 
meters and measurement equipment. 
Specifically identify all approved and 
assigned FMPs. 

If another operator operates a co- 
located facility, the site facility diagram 
must depict the co-located facilities on 
the diagram or list them on an 
attachment and identify them by 
company name, facility name(s), lease, 
unit PA, or CA number, and FMP 
number(s). When describing co-located 
facilities operated by one operator, the 
site facility diagram must include a 
skeleton diagram of the co-located 
facility, showing equipment only. For 
storage facilities common to co-located 
facilities operated by one operator, one 
diagram would be sufficient. 

If the operator claims royalty-free use, 
the site facility diagram must clearly 
identify on the diagram or as an 
attachment, the equipment for which 
the operator claims royalty-free use. 

Section 3173.11(d) specifies the 
timing requirements for submission of 
an updated site facility diagram for 
facilities for which the BLM will assign 
an FMP number under § 3173.12. This 
section applies to both new and existing 
facilities. 

• For facilities that are in service on 
or after the effective date of the final 
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rule, a site facility diagram must be 
submitted within 30 days after the BLM 
assigns an FMP number to the facility. 

• For facilities that are in service 
before the effective date of the final rule 
and that have a site facility diagram on 
file that meets the minimum 
requirements of the previous rule (i.e., 
Order 3), operators must submit a new 
site facility diagram within 30 days 
after: 

Æ Existing facilities are modified; 
Æ A non-Federal facility located on a 

Federal lease or federally approved unit 
or communitized area is constructed or 
modified; or 

Æ There is a change in operator. 
The submitted diagram must comply 
with the requirements of paragraphs (a) 
through (c) of § 3173.11. Those 
requirements are described above. 

Section 3173.11(e) specifies the 
timing requirements for submission of 
an updated site facility diagram for 
facilities for which the BLM will not 
assign an FMP number under § 3173.12. 
This section applies to both new and 
existing facilities. 

• For facilities that are in service on 
or after the effective date of the final 
rule, a site facility diagram must be 
submitted within 30 days after the BLM 
assigns an FMP number to the facility. 

• For facilities that are in service 
before the effective date of the final rule 
and that have a site facility diagram on 
file that meets the minimum 
requirements of the previous rule (i.e., 
Order 3), operators must submit a new 
site facility diagram within 30 days 
after: 

Æ Existing facilities are modified; 
Æ A non-Federal facility located on a 

Federal lease or federally approved unit 
or communitized area is constructed or 
modified; or 

Æ There is a change in operator. 
Section 3173.11(f) specifies that after 

a site facility diagram has been 
submitted that complies with the 
requirements of § 3173.11, operators 
have an ongoing obligation to update 
and amend them within 30 days after 
such facilities are modified, a non- 
Federal facility located on a Federal 
lease or federally approved unit or 
communitized area is constructed or 
modified, or there is a change in 
operator. 

Request for Approval of an FMP for 
Existing Measurement Facilities (43 CFR 
3173.12(e)); and 

Request for Approval of an FMP for 
Future Measurement Facilities (43 CFR 
3173.12(d)) 

Section 3173.12 requires operators to 
obtain BLM approval of FMPs for all 

measurement points that are used to 
determine royalties. An FMP is a BLM- 
approved point where oil or gas 
produced from a Federal or Indian lease, 
unit, or CA is measured and the 
measurement affects the calculation of 
the volume or quality of production on 
which royalty is owed. See 43 CFR 
3170.3. 

This information collection activity 
provides the BLM with a formal 
nationwide process for designating and 
approving the point at which oil or gas 
must be measured for the purpose of 
determining royalty. This activity assists 
the BLM in verifying production. Upon 
receiving an initial request for an FMP, 
the BLM will approve it if it meets the 
requirements of this rule, and assign 
each FMP a unique identifying number, 
which the operator, transporter, or 
purchaser will use when reporting 
production results to the Office of 
Natural Resources Revenue (ONRR). 

All requests for an FMP must include 
the following: 

• A complete Sundry Notice; 
• The applicable Measurement Type 

Code specified in the BLM’s Well 
Information System (WIS); 

• For gas measurement, identification 
of the operator/purchaser/transporter 
unique station number, meter tube size 
or serial number, and type of secondary 
device; 

• For oil measurement, identification 
of the oil tank number(s) or tank serial 
number(s) and size of each tank, and 
whether the oil was measured by LACT 
or CMS if not measured by tank gauge; 

• Where production from more than 
one well will flow to the requested 
FMP, a list of the API well numbers 
associated with the FMP; and 

• FMP location by land description. 
Section 3173.12(d) requires operators 

to request a new FMP for new 
permanent measurement facilities 
before any production leaves the 
facility. Each request must meet the 
requirements listed above. 

Modifications to an FMP (43 CFR 
3173.13(b)(1)) 

Section 3173.13(b)(1) requires 
operators with an approved FMP to 
submit a Sundry Notice that details any 
modifications to the FMP within 30 
days after the change. These details 
include, but are not limited to, tank 
numbers or serial numbers and sizes for 
oil FMPs, unique station numbers, 
meter tube sizes or serial numbers, and 
type of secondary devices for gas FMPs, 
and for all FMPs with more than one 
well, the API numbers for all wells 
associated with the facility. The Sundry 
Notice must specify what was changed, 
the effective date, and include, if 

appropriate, an amended site facility 
diagram. This information collection 
activity assists the BLM in accurate 
accounting of oil and gas production. 

Request for Approval of an Existing 
CAA (43 CFR 3173.15); and 

Request for Approval of a Future CAA 
(43 CFR 3173.15) 

A CAA is a formal allocation 
agreement to combine production from 
two or more sources (leases, unit PAs, 
CAs, or non-Federal or non-Indian 
properties) before the FMP. See 43 CFR 
3173.1. This information collection 
activity helps the BLM obtain the 
production data that is necessary to 
verify production from Federal or 
Indian leases covered by CAAs. 

Section 3173.15 requires the 
following information: 

• A completed Sundry Notice seeking 
approval of commingling and allocation, 
and of off-lease measurement, if any of 
the proposed FMPs are outside the 
boundaries of any of the leases, units, or 
CAs whose production would be 
commingled; 

• A proposed allocation agreement 
and a proposed allocation methodology 
with an example of how the 
methodology is applied (including 
allocation of produced water) signed by 
each operator of each of the leases, unit 
PAs, or CAs whose production would be 
included in the CAA; 

• A list of all Federal or Indian lease, 
unit PA, or CA numbers in the proposed 
CAA, specifying the type of production 
(i.e., oil, gas, or both) for which 
commingling is requested; 

• A topographic map or maps 
showing the boundaries of all the leases, 
units, unit PAs, or communitized areas 
whose production is proposed to be 
commingled; the location of all existing 
or planned facilities and relative 
location of all wellheads and piping 
included in the CAA, and FMPs existing 
or proposed to be installed to the extent 
known or anticipated; 

• Documentation demonstrating that 
each of the leases, unit PAs, or CAs 
proposed for inclusion in the CAA is 
producing in paying quantities (or, in 
the case of Federal leases, is capable of 
production in paying quantities) 
pending approval of the CAA; and 

• All gas analyses, including Btu 
content (if the CAA request includes 
gas) and all oil gravities (if the CAA 
request includes oil) for previous 
periods of production from the leases, 
units, unit PAs, or CAs proposed for 
inclusion in the CAA, up to 6 years 
before the date of the application for 
approval of the CAA. However, gas 
analysis and oil gravity data is not 
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needed if the CAA meets the 
requirements and standards of 
§ 3173.14(a) of the final rule. 

If new surface disturbance is 
proposed on one or more of the leases, 
units, or CAs, and the surface is 
managed by the BLM, the application 
must include a proposed surface use 
plan of operations for the proposed 
surface disturbance. 

If new surface disturbance is 
proposed on BLM-managed land outside 
any of the leases, units, or CAs whose 
production would be commingled, the 
application must include a right-of-way 
grant application, under 43 CFR part 
2880 if the FMP is on a pipeline, or 
under 43 CFR part 2800, if the FMP is 
a meter or storage tank. Applications for 
right-of-way (i.e., on SF–299) are 
authorized under OMB control number 
0596–0082. 

If new surface disturbance is 
proposed on Federal land managed by 
an agency other than the BLM, the 
application must include written 
approval from the appropriate surface- 
management agency. 

If a new surface disturbance is 
proposed on Indian land outside the 
lease, unit, or communitized area from 
which the production would be 
commingled, a right-of-way grant 
application must be filed under 25 CFR 
part 169, with the appropriate BIA 
office. 

Request for Modification of a CAA (43 
CFR 3173.18) 

Section 3173.18 provides that a CAA 
must be modified when there is 
modification to the allocation 
agreement, additional leases, unit PAs, 
or CAs are proposed for inclusion in the 
CAA, or any of the leases, unit PAs, or 
CAs within the CAA terminate or 
permanently cease production. The 
following information would be 
required in a request to modify a CAA: 

• A completed Sundry Notice 
describing the modification requested; 

• A new allocation methodology, if 
appropriate, and an example of how the 
methodology is applied; and 

• Certification by each operator that it 
agrees to the CAA modification. 

This information collection activity 
helps the BLM obtain the production 
data that is necessary to verify 
production from Federal or Indian 
leases covered by CAAs. 

Response to Notice of Insufficient CAA 
(43 CFR 3173.16) 

Upon receipt of an operator’s request 
for assignment of an FMP number to a 
facility associated with a CAA existing 
on the effective date of the final rule, (1) 
The BLM may determine that the CAA 

meets the requirements (at 43 CFR 
3173.16) for grandfathering the CAA; or 
(2) If grandfathering is not appropriate, 
the BLM will review the CAA for 
consistency with the minimum 
standards and requirements for a CAA 
under 43 CFR 3173.14. The BLM will 
notify the operator in writing of any 
inconsistencies or deficiencies. The 
operator must then correct any 
inconsistencies or deficiencies that the 
AO identifies, provide additional 
information, or request an extension of 
time, within 20 business days after 
receipt of the BLM’s notice. When the 
BLM is satisfied that the operator has 
corrected any inconsistencies or 
deficiencies, the BLM will terminate the 
existing CAA and grant a new CAA 
based on the operator’s corrections. If 
the existing CAA does not meet the 
applicable standards and the operator 
does not correct the deficiencies, the 
BLM may terminate the existing CAA 
and deny the request for an FMP 
number for the facility associated with 
the existing CAA. 

Request To Modify a CAA (43 CFR 
3173.18) 

A CAA must be modified when there 
is a modification to the allocation 
agreement; additional leases, unit PAs, 
or CAs are proposed for inclusion in the 
CAA; or any of the leases, unit PAs, or 
CAs within the CAA terminate or 
permanently cease production. 

To request a modification of a CAA, 
all operators must submit to the BLM: 

• A completed Sundry Notice 
describing the modification requested; 

• A new allocation methodology, 
including an allocation methodology 
which includes allocation of produced 
water and an example of how the 
methodology is applied, if appropriate; 
and 

• Certification by each operator in the 
CAA that it agrees to the CAA 
modification. 

A change in operator does not trigger 
the need to modify a CAA. 

Request To Terminate a CAA (43 CFR 
3173.20) 

Section 3173.20 authorizes the BLM 
to terminate an approved CAA and 
allows for the CAA to be terminated by 
the operator at their request. The 
operator must submit a Sundry Notice 
to the BLM requesting the termination 
in which the notice must identify the 
FMP(s) for the lease(s), unit(s), or CA(s) 
previously subject to the CAA. 

Request for Approval of Off-Lease 
Measurement—General (43 CFR 
3173.23); 

Request for Approval of Off-Lease 
Measurement—Amendment of an 
Existing Approval (43 CFR 3173.23); 
and 

Response to Notice of Insufficient Off- 
Lease Measurement Approval (43 CFR 
3173.25) 

These information collection 
activities assist the BLM in reducing 
discrepancies between operator- 
allocated volumes, which operators 
report to ONRR, and the volumes that 
the BLM calculates during follow-up 
audits. In accordance with this final 
rule, the BLM will allow off-lease 
measurement of production only from a 
single Federal or Indian lease, unit PA, 
CA, or CAA, and only at an approved 
FMP. 

Section 3173.23(a) through (j) requires 
the following information in an 
application for approval of off-lease 
measurement: 

• A completed Sundry Notice; 
• Justification for off-lease 

measurement; 
• A topographic map of appropriate 

scale showing the boundary of the 
lease(s), unit(s), or CA(s) from which the 
production originates, the location of 
existing or planned facilities, the 
relative location of all wellheads 
(including the API number for each 
well) and piping included in the off- 
lease measurement proposal, and 
existing FMPs or FMPs proposed to be 
installed to the extent known or 
anticipated; 

• The surface ownership of all land 
on which equipment is, or is proposed 
to be, located; and 

• A statement that indicates whether 
the proposal includes all, or only a 
portion of, the production from the 
lease, unit, or CA and if the proposal 
includes only a portion of the 
production, the application would be 
required to identify the FMP(s) where 
the remainder of the production from 
the lease, unit, or CA is measured or is 
proposed to be measured. 

If any of the proposed off-lease 
measurement facilities are located on 
non-federally owned surface, the 
application must include a written 
concurrence signed by the owner(s) of 
the surface and the owner(s) of the 
measurement facilities, including each 
owner(s)’ name, address, and telephone 
number, granting the BLM unrestricted 
access to the off-lease measurement 
facility and the surface on which it is 
located, for the purpose of inspecting 
any production, measurement, water 
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handling, or transportation equipment 
located on the non-Federal surface up to 
and including the FMP, and for 
otherwise verifying production 
accountability. If the ownership of the 
non-Federal surface or of the 
measurement facility changes, the 
operator must obtain and provide to the 
AO the written concurrence required 
under this paragraph from the new 
owner(s) within 30 days of the change 
in ownership. 

If a proposed off-lease FMP with 
facilities on BLM land would involve 
new surface disturbance and consists of 
a meter or storage tank, or is on a 
pipeline, a right-of-way grant 
application must be submitted. 
Applications for rights-of-way (SF–299) 
are authorized under control number 
0596–0082, which is administered by 
the U.S. Forest Service on behalf of 
several Federal agencies. If new surface 
disturbance if proposed for an FMP that 
includes facilities on Federal land 
managed by an agency other than the 
BLM, written approval is required from 
that agency. A right-of-way grant 
application must also be submitted with 
the appropriate BIA office if any of the 
proposed facilities are on Indian lands 
outside of the producing area. 

If the operator proposes to use 
production from the lease, unit or CA as 
fuel at the off-lease measurement facility 
without payment of royalty, the 
application must include an application 
for approval of off-lease royalty-free use 
under applicable rules. The BLM is 
developing the applicable rules and will 
seek OMB clearance for the information 
collection activities in those rules. 

Section 3173.23(k) provides that to 
apply for an amendment of an existing 
approval of off-lease measurement, the 
operator must submit a completed 
Sundry Notice required under 
paragraph (a), and information listed at 
paragraphs (b) through (j) of § 3173.23 to 
the extent the previously submitted 
information has changed. This 
information collection activity assists 
the BLM in reducing discrepancies 
between operator-allocated volumes, 
which operators report to ONRR, and 
the volumes that the BLM calculates 
during follow-up audits. 

Upon receipt of an operator’s request 
for assignment of an FMP number for a 
facility associated with an off-lease 
measurement approval existing on the 
effective date of the final rule, the BLM 
will review the existing approval for 
consistency with the requirements at 43 
CFR 3173.22. The BLM will notify the 

operator of any inconsistencies or 
deficiencies. The operator must correct 
any of the identified flaws, provide 
additional information, or request an 
extension of time from the AO, within 
20 business days after receiving the 
notice. This information collection 
activity assists the BLM in reducing 
discrepancies between operator- 
allocated volumes, which operators 
report to ONRR, and the volumes that 
the BLM calculates during follow-up 
audits. 

Request To Terminate an Off-Lease 
Measurement Approval (43 CFR 
3173.27) 

Section 3173.27 authorizes the BLM 
to terminate an off-lease measurement 
approval and allows for the off-lease 
measurement approval to also be 
terminated by the operator at their 
request. The operator must submit a 
Sundry Notice to the BLM requesting 
the termination in which the notice 
must identify the new FMP(s) for the 
lease(s), unit(s), or CA(s) previously 
subject to the off-lease measurement 
approval. 

The following table itemizes the 
estimated hour and cost burdens for the 
information collection activities. 

ESTIMATED HOUR BURDENS 

Type of response Number of 
responses 

Hours per 
response 

Total hours 
(Column B × 
Column C) 

A. B. C. D. 

Variance Requests (43 CFR 3170.6) Annual .............................................................................. 100 8 800 
Required Recordkeeping and Records Submission (43 CFR 3170.7) Annual ........................... 4,300 5 21,500 
Water-Draining Operations—Data Collection (43 CFR 3173.6) Annual ..................................... 5,000 2 10,000 
Water-Draining Operations —Recordkeeping and Records Submission (43 CFR 3173.6) An-

nual ........................................................................................................................................... 60,000 0.25 15,000 
Hot Oiling, Clean-Up, and Completion Operations—Data Collection (43 CFR 3173.7) Annual 5,000 2 10,000 
Hot Oiling, Clean-Up, and Completion Operations—Recordkeeping and Records Submission 

(43 CFR 3173.6) Annual .......................................................................................................... 15,000 0.25 3,750 
Report of Theft or Mishandling of Production (43 CFR 3173.8) Annual .................................... 5 10 50 
Required Recordkeeping for Inventory and Seal Records (43 CFR 3173.9) Annual ................. 5,000 2 10,000 
Site Facility Diagrams for Existing Facilities) (43 CFR 3173.11(d)(2)) One-time ....................... 4,156 6 24,935 
Site Facility Diagrams for Future Facilities (43 CFR 3173.11(d)(1)) Annual .............................. 5,000 6 30,000 
Request for Approval of an FMP for Existing Measurement Facilities (43 CFR 3173.12(e)) 

One-time ................................................................................................................................... 166,232 2 332,464 
Request for Approval of an FMP for Future Measurement Facilities (43 CFR 3173.12(d)) An-

nual ........................................................................................................................................... 1,000 2 2,000 
Modifications to an FMP (43 CFR 3173.13(b)(1)) Annual .......................................................... 1,000 2 2,000 
Request for Approval of an Existing CAA (43 CFR 3173.15) One-time ..................................... 1,662 40 66,480 
Request for Approval of a Future CAA (43 CFR 3173.15) Annual ............................................ 500 40 20,000 
Response to Notice of Insufficient CAA (43 CFR 3173.16) Annual ........................................... 150 40 6,000 
Request to Modify a CAA (43 CFR 3173.18) Annual ................................................................. 500 40 20,000 
Request for Approval of Off-Lease Measurement—General (43 CFR 3173.23) Annual ........... 100 10 1,000 
Request for Approval of Off-Lease Measurement—Amendment of an Existing Approval (43 

CFR 3173.23) One-time ........................................................................................................... 166 10 1,662 
Response to Notice of Insufficient Off-Lease Measurement Approval (43 CFR 3173.25) An-

nual ........................................................................................................................................... 15 40 600 

Totals .................................................................................................................................... 274,886 ........................ 578,240 
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National Environmental Policy Act 

The BLM prepared an environmental 
assessment (EA), a Finding of No 
Significant Impact (FONSI), and 
Decision Record (DR) that concludes 
that the final rule will not constitute a 
major Federal action significantly 
affecting the quality of the human 
environment under Section 102(2)(C) of 
the National Environmental Policy Act 
(NEPA), 42 U.S.C. 4332(2)(C). Therefore, 
a detailed statement under NEPA is not 
required. A copy of the EA, FONSI, and 
DR are available for review and on file 
in the BLM Administrative Record at 
the address specified in the ADDRESSES 
section. 

As explained in the EA, FONSI, and 
DR, the final rule will not have a 
significant effect on the human 
environment because, for the most part, 
its requirements involve changes that 
are of an administrative, technical, or 
procedural nature that apply to the 
BLM’s and the lessee’s or operator’s 
management processes. For example, 
operators are now required to maintain 
records generated for Federal leases for 
at least 7 years, consistent with statutory 
requirements. Similarly, the final rule 
requires more detailed information on 
site facility diagrams such as 
information about the equipment for 
which an operator claims royalty-free 
use. The submission of this additional 
information will not result in any on- 
the-ground impacts. In contrast with 
these provisions, compliance with some 
of the rule’s other requirements may 
result in additional surface-disturbing 
activities (e.g., additional surface 
disturbance might be required if an 
operator with an existing off lease 
measurement authorization has to move 
those measurement facilities back on 
lease because they did not comply with 
the requirements of this final rule.) Such 
surface-disturbing activities will be 
subject to their own project-specific 
NEPA analyses, as appropriate, and will 
be conducted in accordance with 
existing surface operating standards and 
guidelines for oil and gas exploration 
and development, including appropriate 
Best Management Practices (BMP). 

A draft of the EA was shared with the 
public during the public comment 
period on the proposed rule. During that 
process the BLM received a handful of 
comments on the EA. Some commenters 
questioned the BLM’s level of NEPA 
analysis, specifically whether the BLM 
had met the ‘‘hard look’’ test of 
describing the environmental 
consequences of the proposed action, 
and the BLM’s ability to reach a FONSI 
based on the level of analysis prepared. 
One commenter requested a complete 

NEPA revision with formal scoping on 
the EA and a meaningful socioeconomic 
analysis. Many commenters questioned 
the use of three separate EAs to disclose 
impacts of three separate orders. Those 
commenters asserted that CEQ 
regulations require connected actions to 
be evaluated in a single document and 
suggested a single EIS to address all 
three rules. 

CEQ’s NEPA regulations at 40 CFR 
1508.18 identify new or revised agency 
rules and regulations as an example of 
a Federal action. Drafting new agency 
regulations of a technical or 
administrative nature is a Federal action 
that is categorically excluded from 
NEPA review pursuant to 43 CFR 
46.210(i). Instead of relying on the 
categorical exclusion, the BLM chose to 
complete a more robust level of NEPA 
documentation in the form of an EA for 
each of the proposed rules to replace 
Orders 3, 4, and 5. By preparing an EA 
for each of the proposed regulations, the 
BLM was able to disclose the potential 
environmental effects of the Federal 
agency decision on each of the 
regulations. This analysis addressed the 
impact of each rule individually, as well 
as the impact of all three rules 
cumulatively. With respect to socio- 
economic impacts, the BLM completed 
an Economic and Threshold Analyses 
for each of the rules. These analyses 
were not referenced in the Draft EAs for 
the rules, but have been addressed in 
the EAs for the final rules. 

Other commenters stated that the 
BLM understated the potential surface 
impacts associated with the new rules 
and did not: (i) Adequately address 
potential surface impacts to private 
land; (ii) Address a reasonable range of 
alternatives; and (iii) Adequately 
describe the affected environment. As 
explained in the EA, the BLM 
anticipates that in the majority of cases, 
operators will use existing surface 
disturbances such as existing well pad 
locations in connection with activities 
undertaken in compliance with the final 
rule, which will minimize new surface 
construction and surface impacts. 

Similarly, the codification of BLM 
regulations does not hinder or prevent 
development of private minerals. The 
likelihood of impacts to private surface 
is low. It is unclear whether private 
lands would be affected at all by the 
denial of off-lease measurement 
agreements and the resultant re-location 
of measurement facilities on to a lease, 
CA or unit PA. In the rare instances 
when new pipelines or other facilities 
were found to be necessary on private 
surface, BLM authorization for activities 
on split estate would include site- 
specific NEPA documentation, with 

appropriate project-level mitigation and 
BMPs. In short, the impact of these 
provisions on private lands in terms of 
surface disturbance is likely to be 
minimal, and any attempt to estimate 
these impacts would be speculative. 

The BLM’s obligation under NEPA is 
to analyze alternatives that would meet 
the purpose and need for the proposed 
action and allow for a reasoned choice 
to be made. As described in the EA, a 
number of alternatives were considered, 
but eliminated from detailed study 
because they did not meet the purpose 
and need. Similarly, the discussion of 
the affected environment should only 
contain data and analysis commensurate 
in detail with the importance of the 
impacts, which the BLM anticipates to 
be minimal. The EA, FONSI, and DR 
were updated to address these 
comments, but did not change the 
BLM’s overall analysis of the potential 
environmental impacts of the rule. 

Executive Order 13211, Actions 
Concerning Regulations That 
Significantly Affect Energy Supply, 
Distribution, or Use 

This final rule will not have a 
substantial direct effect on the nation’s 
energy supply, distribution or use, 
including a shortfall in supply or price 
increase. The final rule strengthens the 
BLM’s production accountability 
requirements for operators of Federal 
and Indian oil and gas leases. These 
changes increase recordkeeping 
requirements, place additional 
restrictions on CAAs and on off-lease 
measurement, and provide for 
significant new immediate assessments 
for violations of the regulations. All of 
these changes in the final rule are 
administrative in nature and will have 
a one-time average transition cost of 
about $8,400 per regulated entity and an 
ongoing annual average cost of about 
$3,200 per entity per year. Entities with 
the greatest activity (e.g., numerous 
FMPs) will incur higher costs, but they 
will still be relatively minor. As a result, 
the BLM does not expect that the final 
rule will result in a net change in the 
quantity of oil and gas that is produced 
from oil and gas leases on Federal and 
Indian lands. 

Information Quality Act 
In developing this rule, the BLM did 

not conduct or use a study, experiment, 
or survey requiring peer review under 
the Information Quality Act (Pub. L. 
106–554, Appendix C Title IV, 515, 114 
Stat. 2763A–153). 

Authors 
The principal authors of this final rule 

are Michael Wade, Senior Oil and Gas 
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Compliance Specialist, BLM 
Washington Office; Adrienne Brumley, 
Petroleum Engineer, BLM New Mexico 
State Office; Conan Donnelly, Petroleum 
Engineering Technician, BLM Miles 
City Field office; Kahindo Kamau, 
Petroleum Engineer, BLM Great Falls 
Field Office; Steve McCracken, 
Petroleum Engineering Technician, 
BLM Great Falls Field Office; Chris 
Carey, ONRR Denver Office; Luke 
Lundmark, ONRR Denver Office; and 
Vicky Stafford, ONRR Denver Office. 
The team was assisted by Rich 
Estabrook, BLM Washington Office; 
Faith Bremner, Jean Sonneman and Ian 
Senio, Office of Regulatory Affairs, BLM 
Washington Office; Michael Ford, 
Economist, BLM Washington Office; 
Barbara Sterling, Natural Resource 
Specialist, BLM Colorado State Office; 
Bryce Barlan, Senior Policy Analyst, 
BLM Washington Office; and Dylan 
Fuge, Counselor to the Director, BLM 
Washington Office; Christopher 
Rhymes, Attorney Advisor, Office of the 
Solicitor, Department of the Interior; 
and Leslie Peterson and Geoffrey Heath 
(both now retired). 

List of Subjects 

43 CFR Part 3160 
Administrative practice and 

procedure, Government contracts, 
Indians-lands, Mineral royalties, Oil and 
gas exploration, Penalties, Public 
lands—mineral resources, Reporting 
and recordkeeping requirements. 

43 CFR Part 3170 
Administrative practice and 

procedure, Immediate assessments, 
Incorporation by reference, Indians- 
lands, Mineral royalties, Oil and gas 
measurement, Public lands—mineral 
resources. 

Dated: October 6, 2016. 
Janice M. Schneider, 
Assistant Secretary, Land and Minerals 
Management. 

For the reasons set out in the 
preamble, the Bureau of Land 
Management amends 43 CFR chapter II 
as follows: 

PART 3160—ONSHORE OIL AND GAS 
OPERATIONS 

■ 1. Revise the authority citation for part 
3160 to read as follows: 

Authority: 25 U.S.C. 396, 396d and 2107; 
30 U.S.C. 189, 306, 359, and 1751; and 43 
U.S.C. 1732(b), 1733, and 1740. 

§ 3160.0–3 [Amended] 

■ 2. Amend § 3160.0–3 by removing the 
words ‘‘the Federal Oil and Gas Royalty 
Management Act of 1982 (30 

U.S.C.1701)’’ and adding in their place 
the words ‘‘the Federal Oil and Gas 
Royalty Management Act of 1982, as 
amended by the Federal Oil and Gas 
Royalty Simplification Act of 1996 (30 
U.S.C. 1701 et seq.)’’. 
■ 3. Revise § 3161.1 to read as follows: 

§ 3161.1 Jurisdiction. 
(a) The regulations in this part apply 

to all operations conducted on: 
(1) All Federal and Indian (except 

those of the Osage Tribe) onshore oil 
and gas leases; 

(2) All onshore facility measurement 
points where Federal or Indian (except 
those of the Osage Tribe) oil or gas is 
measured; 

(3) Indian Mineral Development Act 
agreements for oil and gas, unless 
specifically excluded in the agreement; 
and 

(4) Leases and other business 
agreements for the development of tribal 
energy resources under a Tribal Energy 
Resource Agreement entered into with 
the Secretary, unless specifically 
excluded in the lease, other business 
agreement, or Tribal Energy Resource 
Agreement. 

(b) The regulations in this part and 43 
CFR part 3170, including subparts 3173, 
3174, and 3175, relating to site security, 
measurement of oil and gas, reporting of 
production and operations, and 
assessments or penalties for non- 
compliance with such requirements, are 
applicable to all wells and facilities on 
State or privately owned lands 
committed to a unit or communitization 
agreement, which include Federal or 
Indian lease interests, notwithstanding 
any provision of a unit or 
communitization agreement to the 
contrary. 
■ 4. Amend § 3162.3–2 by adding 
paragraph (d) to read as follows: 

§ 3162.3–2 Subsequent well operations. 

* * * * * 
(d) For details on how to apply for 

approval of a facility measurement 
point; approval for surface or subsurface 
commingling from different leases, unit 
participating areas and communitized 
areas; or approval for off-lease 
measurement, see 43 CFR 3173.12, 
3173.15, and 3173.23, respectively. 
■ 5. Amend § 3162.4–1 by revising 
paragraphs (a) and (d) and adding 
paragraph (e) to read as follows: 

§ 3162.4–1 Well records and reports. 
(a) The operator must keep accurate 

and complete records with respect to: 
(1) All lease operations, including, but 

not limited to, drilling, producing, 
redrilling, repairing, plugging back, and 
abandonment operations; 

(2) Production facilities and 
equipment (including schematic 
diagrams as required by applicable 
orders and notices); and 

(3) Determining and verifying the 
quantity, quality, and disposition of 
production from or allocable to Federal 
or Indian leases (including source 
records). 
* * * * * 

(d) All records and reports required 
by this section must be maintained for 
the following time periods: 

(1) For Federal leases and units or 
communitized areas that include 
Federal leases, but do not include 
Indian leases: 

(i) Seven years after the records are 
generated; unless, 

(ii) A judicial proceeding or demand 
involving such records is timely 
commenced, in which case the record 
holder must maintain such records until 
the final nonappealable decision in such 
judicial proceeding is made, or with 
respect to that demand is rendered, 
unless the Secretary or the applicable 
delegated State authorizes in writing an 
earlier release of the requirement to 
maintain such records. 

(2) For Indian leases, and units or 
communitized areas that include Indian 
leases, but do not include Federal 
leases: 

(i) Six years after the records are 
generated; unless, 

(ii) The Secretary or his/her designee 
notifies the record holder that the 
Department has initiated or is 
participating in an audit or investigation 
involving such records, in which case 
the record holder must maintain such 
records until the Secretary or his/her 
designee releases the record holder from 
the obligation to maintain the records. 

(3) For units and communitized areas 
that include both Federal and Indian 
leases, 6 years after the records are 
generated, unless the Secretary or his/ 
her designee has notified the record 
holder within those 6 years that an audit 
or investigation involving such records 
has been initiated, then: 

(i) If a judicial proceeding or demand 
is commenced within 7 years after the 
records are generated, the record holder 
must retain all records regarding 
production from the lease, unit or 
communitization agreement until the 
final nonappealable decision in such 
judicial proceeding is made, or with 
respect to that demand is rendered, 
unless the Secretary or his/her designee 
authorizes in writing a release of the 
requirement to maintain such records 
before a final nonappealable decision is 
made or rendered; 

(ii) If a judicial proceeding or demand 
is not commenced within 7 years after 
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the records are generated, the record 
holder must retain all records regarding 
production from the unit or 
communitized area until the Secretary 
or his/her designee releases the record 
holder from the obligation to maintain 
the records. 

(e) Record holders include lessees, 
operators, purchasers, transporters, and 
any other person directly involved in 
producing, transporting, purchasing, or 
selling, including measuring, oil or gas 
through the point of royalty 
measurement or the point of first sale, 
whichever is later. Record holders must 
maintain records generated during or for 
the period for which the lessee or 
operator has an interest in or conducted 
operations on the lease, or in which a 
person is involved in transporting, 
purchasing, or selling production from 
the lease, for the period of time required 
in paragraph (d) of this section. 

§ 3162.4–3 [Removed] 

■ 6. Remove § 3162.4–3. 
■ 7. Amend § 3162.6 as follows: 
■ a. In paragraph (a), remove the word 
‘‘indentification’’ and add in its place 
‘‘identification’’; and 
■ b. Revise paragraphs (b) and (c), 
redesignate paragraph (d) as paragraph 
(e), and add a new paragraph (d). 

The revisions and addition read as 
follows: 

§ 3162.6 Well and facility identification. 
* * * * * 

(b) For wells located on Federal and 
Indian lands, the operator must properly 
identify, by a sign in a conspicuous 
place, each well, other than those 
permanently abandoned. The well sign 
must include the well number, the name 
of the operator, the lease serial number, 
and the surveyed location (the quarter- 
quarter section, section, township and 
range or other authorized survey 
designation acceptable to the authorized 
officer, such as metes and bounds or 
longitude and latitude). When 
specifically requested by the authorized 
officer, the sign must include the unit or 
communitization agreement name or 
number. The authorized officer may also 
require the sign to include the name of 
the Indian allottee lessor(s) preceding 
the lease serial number. 

(c) All facilities at which oil or gas 
produced from a Federal or Indian lease 
is stored, measured, or processed must 
be clearly identified with a sign that 
contains the name of the operator, the 
lease serial number or communitization 
or unit agreement identification 
number, as appropriate, and the 
surveyed location (the quarter-quarter 
section, section, township and range or 
other authorized survey designation 

acceptable to the authorized officer, 
such as metes and bounds or longitude 
and latitude). On Indian leases, the sign 
also must include the name of the 
appropriate tribe and whether the lease 
is tribal or allotted. For situations of one 
tank battery servicing one well in the 
same location, the requirements of this 
paragraph and paragraph (b) of this 
section may be met by one sign as long 
as it includes the information required 
by both paragraphs. In addition, each 
storage tank must be clearly identified 
by a unique number. With regard to the 
quarter-quarter designation and the 
unique tank number, any such 
designation established by State law or 
regulation satisfies this requirement. 

(d) All signs must be maintained in 
legible condition and must be clearly 
apparent to any person at or 
approaching the storage, measurement, 
or transportation point. 
* * * * * 

§ 3162.7–1 [Amended] 

■ 8. Amend § 3162.7–1 by removing 
paragraph (f). 

§ 3162.7–5 [Removed] 

■ 9. Remove § 3162.7–5. 
■ 10. Amend § 3163.2 by: 
■ a. Revising paragraphs (a), (b), (d), (e) 
introductory text, and (f) introductory 
text; 
■ b. Removing paragraph (g); 
■ c. Redesignating paragraphs (h) and (i) 
as paragraphs (g) and (h); 
■ d. Revising newly redesignated 
paragraphs (g) and (h); and 
■ e. Removing paragraphs (j) and (k). 

The revisions read as follows: 

§ 3163.2 Civil penalties. 
(a)(1) Whenever any person fails or 

refuses to comply with any applicable 
requirements of the Federal Oil and Gas 
Royalty Management Act, any mineral 
leasing law, any regulation thereunder, 
or the terms of any lease or permit 
issued thereunder, the authorized 
officer will notify the person in writing 
of the violation, unless the violation was 
discovered and reported to the 
authorized officer by the liable person 
or the notice was previously issued 
under § 3163.1. 

(2) Whenever a purchaser or 
transporter who is not an operating 
rights owner or operator fails or refuses 
to comply with 30 U.S.C. 1713 or 
applicable rules or regulations regarding 
records relevant to determining the 
quality, quantity, and disposition of oil 
or gas produced from or allocable to a 
Federal or Indian oil and gas lease, the 
authorized officer will notify the 
purchaser or transporter, as appropriate, 
in writing of the violation. 

(b)(1) If the violation specified in 
paragraph (a) of this section is not 
corrected within 20 days of such notice 
or report, or such longer time as the 
authorized officer may agree to in 
writing, the person will be liable for a 
civil penalty of up to $1,031 per 
violation for each day such violation 
continues, dating from the date of such 
notice or report. Any amount imposed 
and paid as assessments under 
§ 3163.1(a)(1) will be deducted from 
penalties under this section. 

(2) If the violation specified in 
paragraph (a) of this section is not 
corrected within 40 days of such notice 
or report, or a longer period as the 
authorized officer may agree to in 
writing, the person will be liable for a 
civil penalty of up to $10,314 per 
violation for each day the violation 
continues, dating from the date of such 
notice or report. Any amount imposed 
and paid as assessments under 
§ 3163.1(a)(1) will be deducted from 
penalties under this section. 
* * * * * 

(d) Whenever a transporter fails to 
permit inspection for proper 
documentation by any authorized 
representative, as provided in § 3162.7– 
1(c) of this chapter, the transporter is 
liable for a civil penalty of up to $1,031 
per day for the violation, dating from 
the date of notice of the failure to permit 
inspection and continuing until the 
proper documentation is provided. If 
the violation continues beyond 20 days, 
the authorized officer will revoke the 
transporter’s authority to remove crude 
oil produced from, or allocated to, any 
Federal or Indian lease under the 
authority of that authorized officer. This 
revocation of the transporter’s authority 
will continue until the transporter 
provides proper documentation and 
pays any related penalty. 

(e) Any person is liable for a civil 
penalty of up to $20,628 per violation 
for each day such violation continues, if 
the person: 
* * * * * 

(f) Any person is liable for a civil 
penalty of up to $51,570 per violation 
for each day such violation continues, if 
the person: 
* * * * * 

(g) On a case-by-case basis, the 
Secretary may compromise or reduce 
civil penalties under this section. In 
compromising or reducing the amount 
of a civil penalty, the Secretary will 
state on the record the reasons for such 
determination. 

(h) Civil penalties provided by this 
section are supplemental to, and not in 
derogation of, any other penalties or 
assessments for noncompliance in any 
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other provision of law, except as 
provided in paragraphs (a) and (b) of 
this section. 

§ 3164.1 [Amended] 

■ 11. Amend § 3164.1, in paragraph (b), 
by removing the third entry in the table 
(the reference to Order No. 3, Site 
Security). 
■ 12. Amend § 3165.3 by revising 
paragraphs (a) and (d) to read as follows: 

§ 3165.3 Notice, State Director review and 
hearing on the record. 

(a) Notice. (1) Whenever any person 
fails to comply with any provisions of 
the lease, the regulations in this part, 
applicable orders or notices, or any 
other appropriate order of the 
authorized officer, the authorized officer 
will issue a written notice or order to 
the appropriate party and the lessee(s) 
to remedy any defaults or violations. 

(2) Whenever any purchaser or 
transporter, who is not an operating 
rights owner or operator, fails or refuses 
to comply with 30 U.S.C. 1713 or 
applicable rules or regulations regarding 
records relevant to determining the 
quality, quantity, and disposition of oil 
or gas produced from or allocable to a 
Federal or Indian oil and gas lease, 
applicable orders or notices, or any 
other appropriate orders of the 
authorized officer, the authorized officer 
will give written notice or order to the 
purchaser or transporter to remedy any 
violations. 

(3) Written orders or a notice of 
violation, assessment, or proposed 
penalty will be issued and served by 
personal service by the authorized 
officer, or by certified mail, return 
receipt requested. Service will be 
deemed to occur when the document is 
received or 7 business days after the 
date it is mailed, whichever is earlier. 

(4) Any person may designate a 
representative to receive any notice of 
violation, order, assessment, or 
proposed penalty on that person’s 
behalf. 

(5) In the case of a major violation, the 
authorized officer will make a good faith 
effort to contact such designated 
representative by telephone, to be 
followed by a written notice or order. 
Receipt of a notice or order will be 
deemed to occur at the time of such 
verbal communication, and the time of 
notice and the name of the receiving 
party will be documented in the file. If 
the good faith effort to contact the 
designated representative is 
unsuccessful, notice of the major 
violation or order may be given to any 
person conducting or supervising 
operations subject to the regulations in 
this part. 

(6) In the case of a minor violation, 
the authorized officer will only provide 
a written notice or order to the 
designated representative. 

(7) A copy of all orders, notices, or 
instructions served on any contractor or 
field employee or designated 
representative will also be mailed to the 
operator. Any notice involving a civil 
penalty against an operator will be 
mailed to the operator, with a copy to 
the operating rights owner. 
* * * * * 

(d) Action on request for State 
Director review. The State Director will 
issue a final decision within 10 business 
days after the receipt of a complete 
request for administrative review or, 
where oral presentation has been made, 
within 10 business days after the oral 
presentation. The State Director’s 
decision represents the final Bureau 
decision from which further review may 
be obtained as provided in paragraph (c) 
of this section for proposed penalties, 
and in § 3165.4 for all other decisions. 
* * * * * 
■ 13. Add part 3170 to read as follows: 

PART 3170—ONSHORE OIL AND GAS 
PRODUCTION 

Subpart 3170—Onshore Oil and Gas 
Production: General 
Sec. 
3170.1 Authority. 
3170.2 Scope. 
3170.3 Definitions and acronyms. 
3170.4 Prohibitions against by-pass and 

tampering. 
3170.5 [Reserved] 
3170.6 Variances. 
3170.7 Required recordkeeping, records 

retention, and records submission. 
3170.8 Appeal procedures. 
3170.9 Enforcement. 

Subpart 3171—[Reserved] 

Subpart 3172—[Reserved] 

Subpart 3173—Requirements for Site 
Security and Production Handling 
3173.1 Definitions and acronyms. 
3173.2 Storage and sales facilities—seals. 
3173.3 Oil measurement system 

components—seals. 
3173.4 Federal seals. 
3173.5 Removing production from tanks for 

sale and transportation by truck. 
3173.6 Water-draining operations. 
3173.7 Hot oiling, clean-up, and completion 

operations. 
3173.8 Report of theft or mishandling of 

production. 
3173.9 Required recordkeeping for 

inventory and seal records. 
3173.10 Form 3160–5, Sundry Notices and 

Reports on Wells. 
3173.11 Site facility diagram. 
3173.12 Applying for a facility 

measurement point. 
3173.13 Requirements for approved facility 

measurement points. 

3173.14 Conditions for commingling and 
allocation approval (surface and 
downhole). 

3173.15 Applying for a commingling and 
allocation approval. 

3173.16 Existing commingling and 
allocation approvals. 

3173.17 Relationship of a commingling and 
allocation approval to royalty-free use of 
production. 

3173.18 Modification of a commingling and 
allocation approval. 

3173.19 Effective date of a commingling 
and allocation approval. 

3173.20 Terminating a commingling and 
allocation approval. 

3173.21 Combining production downhole 
in certain circumstances. 

3173.22 Requirements for off-lease 
measurement. 

3173.23 Applying for off-lease 
measurement. 

3173.24 Effective date of an off-lease 
measurement approval. 

3173.25 Existing approved off-lease 
measurement. 

3173.26 Relationship of off-lease 
measurement approval to royalty-free 
use of production. 

3173.27 Termination of off-lease 
measurement approval. 

3173.28 Instances not constituting off-lease 
measurement, for which no approval is 
required. 

3173.29 Immediate assessments for certain 
violations. 

Appendix A to Subpart 3173—Examples of 
Site Facility Diagrams 

Authority: 25 U.S.C. 396d and 2107; 30 
U.S.C. 189, 306, 359, and 1751; and 43 U.S.C. 
1732(b), 1733, and 1740. 

Subpart 3170—Onshore Oil and Gas 
Production: General 

§ 3170.1 Authority. 
The authorities for promulgating the 

regulations in this part are the Mineral 
Leasing Act, 30 U.S.C. 181 et seq.; the 
Mineral Leasing Act for Acquired 
Lands, 30 U.S.C. 351 et seq.; the Federal 
Oil and Gas Royalty Management Act, 
30 U.S.C. 1701 et seq.; the Indian 
Mineral Leasing Act, 25 U.S.C. 396a et 
seq.; the Act of March 3, 1909, 25 U.S.C. 
396; the Indian Mineral Development 
Act, 25 U.S.C. 2101 et seq.; and the 
Federal Land Policy and Management 
Act, 43 U.S.C. 1701 et seq. Each of these 
statutes gives the Secretary the authority 
to promulgate necessary and 
appropriate rules and regulations 
governing Federal and Indian (except 
Osage Tribe) oil and gas leases. See 30 
U.S.C. 189; 30 U.S.C. 359; 25 U.S.C. 
396d; 25 U.S.C. 396; 25 U.S.C. 2107; and 
43 U.S.C. 1740. Under Secretarial Order 
Number 3087, dated December 3, 1982, 
as amended on February 7, 1983 (48 FR 
8983), and the Departmental Manual 
(235 DM 1.1), the Secretary has 
delegated regulatory authority over 
onshore oil and gas development on 
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Federal and Indian (except Osage Tribe) 
lands to the BLM. For Indian leases, the 
delegation of authority to the BLM is 
reflected in 25 CFR parts 211, 212, 213, 
225, and 227. In addition, as authorized 
by 43 U.S.C. 1731(a), the Secretary has 
delegated to the BLM regulatory 
responsibility for oil and gas operations 
on Indian lands. 235 DM 1.1.K. 

§ 3170.2 Scope. 
The regulations in this part apply to: 
(a) All Federal onshore and Indian oil 

and gas leases (other than those of the 
Osage Tribe); 

(b) Indian Mineral Development Act 
(IMDA) agreements for oil and gas, 
unless specifically excluded in the 
agreement or unless the relevant 
provisions of the rule are inconsistent 
with the agreement; 

(c) Leases and other business 
agreements for the development of tribal 
energy resources under a Tribal Energy 
Resource Agreement entered into with 
the Secretary, unless specifically 
excluded in the lease, other business 
agreement, or Tribal Energy Resource 
Agreement; 

(d) State or private tracts committed 
to a federally approved unit or 
communitization agreement (CA) as 
defined by or established under 43 CFR 
subpart 3105 or 43 CFR part 3180; and 

(e) All onshore facility measurement 
points where oil or gas produced from 
the leases or agreements identified 
earlier in this section is measured. 

§ 3170.3 Definitions and acronyms. 
(a) As used in this part, the term: 
Allocated or allocation means a 

method or process by which production 
is measured at a central point and 
apportioned to the individual lease, or 
unit Participating Area (PA), or CA from 
which the production originated. 

API (followed by a number) means the 
American Petroleum Institute Manual of 
Petroleum Measurement Standards, 
with the number referring to the Chapter 
and Section in that manual. 

Audit trail means all source records 
necessary to verify and recalculate the 
volume and quality of oil or gas 
production measured at a facility 
measurement point (FMP) and reported 
to the Office of Natural Resources 
Revenue (ONRR). 

Authorized officer (AO) has the same 
meaning as defined in 43 CFR 3000.0– 
5. 

Averaging period means the previous 
12 months or the life of the meter, 
whichever is shorter. For FMPs that 
measure production from a newly 
drilled well, the averaging period 
excludes production from that well that 
occurred in or before the first full month 

of production. (For example, if an oil 
FMP and a gas FMP were installed to 
measure only the production from a 
new well that first produced on April 
10, the averaging period for this FMP 
would not include the production that 
occurred in April (partial month) and 
May (full month) of that year.) 

Bias means a shift in the mean value 
of a set of measurements away from the 
true value of what is being measured. 

By-pass means any piping or other 
arrangement around or avoiding a meter 
or other measuring device or method (or 
component thereof) at an FMP that 
allows oil or gas to flow without 
measurement. Equipment that permits 
the changing of the orifice plate of a gas 
meter without bleeding the pressure off 
the gas meter run (e.g., senior fitting) is 
not considered to be a by-pass. 

Commingling, for production 
accounting and reporting purposes, 
means combining, before the point of 
royalty measurement, production from 
more than one lease, unit PA, or CA, or 
production from one or more leases, 
unit PAs, or CAs with production from 
State, local governmental, or private 
properties that are outside the 
boundaries of those leases, unit PAs, or 
CAs. Combining production from 
multiple wells within a single lease, 
unit PA, or CA, or combining 
production downhole from different 
geologic formations within the same 
lease, unit PA, or CA, is not considered 
commingling for production accounting 
purposes. 

Communitized area means the area 
committed to a BLM approved 
communitization agreement. 

Communitization agreement (CA) 
means an agreement to combine a lease 
or a portion of a lease that cannot 
otherwise be independently developed 
and operated in conformity with an 
established well spacing or well 
development program, with other tracts 
for purposes of cooperative 
development and operations. 

Condition of Approval (COA) means a 
site-specific requirement included in 
the approval of an application that may 
limit or modify the specific actions 
covered by the application. Conditions 
of approval may minimize, mitigate, or 
prevent impacts to public lands or 
resources. 

Days means consecutive calendar 
days, unless otherwise indicated. 

Facility means: 
(i) A site and associated equipment 

used to process, treat, store, or measure 
production from or allocated to a 
Federal or Indian lease, unit PA, or CA 
that is located upstream of or at (and 
including) the approved point of royalty 
measurement; and 

(ii) A site and associated equipment 
used to store, measure, or dispose of 
produced water that is located on a 
lease, unit, or communitized area. 

Facility measurement point (FMP) 
means a BLM-approved point where oil 
or gas produced from a Federal or 
Indian lease, unit PA, or CA is measured 
and the measurement affects the 
calculation of the volume or quality of 
production on which royalty is owed. 
FMP includes, but is not limited to, the 
approved point of royalty measurement 
and measurement points relevant to 
determining the allocation of 
production to Federal or Indian leases, 
unit PAs, or CAs. However, allocation 
facilities that are part of a commingling 
and allocation approval under § 3173.15 
or that are part of a commingling and 
allocation approval approved after July 
9, 2013, are not FMPs. An FMP also 
includes a meter or measurement 
facility used in the determination of the 
volume or quality of royalty-bearing oil 
or gas produced before BLM approval of 
an FMP under § 3173.12. An FMP must 
be located on the lease, unit, or 
communitized area unless the BLM 
approves measurement off the lease, 
unit, or CA. The BLM will not approve 
a gas processing plant tailgate meter 
located off the lease, unit, or CA, as an 
FMP. 

Gas means any fluid, either 
combustible or noncombustible, 
hydrocarbon or non-hydrocarbon, that 
has neither independent shape nor 
volume, but tends to expand 
indefinitely and exists in a gaseous state 
under metered temperature and 
pressure conditions. 

Incident of Noncompliance (INC) 
means documentation that the BLM 
issues that identifies violations and 
notifies the recipient of the notice of 
required corrective actions. 

Lease has the same meaning as 
defined in 43 CFR 3160.0–5. 

Lessee has the same meaning as 
defined in 43 CFR 3160.0–5. 

NIST traceable means an unbroken 
and documented chain of comparisons 
relating measurements from field or 
laboratory instruments to a known 
standard maintained by the National 
Institute of Standards and Technology 
(NIST). 

Notice to lessees and operators (NTL) 
has the same meaning as defined in 43 
CFR 3160.0–5. 

Off-lease measurement means 
measurement at an FMP that is not 
located on the lease, unit, or 
communitized area from which the 
production came. 

Oil means a mixture of hydrocarbons 
that exists in the liquid phase at the 
temperature and pressure at which it is 
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measured. Condensate is considered to 
be oil for purposes of this part. Gas 
liquids extracted from a gas stream 
upstream of the approved point of 
royalty measurement are considered to 
be oil for purposes of this part. 

(i) Clean oil or Pipeline oil means oil 
that is of such quality that it is 
acceptable to normal purchasers. 

(ii) Slop oil means oil that is of such 
quality that it is not acceptable to 
normal purchasers and is usually sold to 
oil reclaimers. Oil that can be made 
acceptable to normal purchasers 
through special treatment that can be 
economically provided at existing or 
modified facilities or using portable 
equipment at or upstream of the FMP is 
not slop oil. 

(iii) Waste oil means oil that has been 
determined by the AO or authorized 
representative to be of such quality that 
it cannot be treated economically and 
put in a marketable condition with 
existing or modified lease facilities or 
portable equipment, cannot be sold to 
reclaimers, and has been determined by 
the AO to have no economic value. 

Operator has the same meaning as 
defined in 43 CFR 3160.0–5. 

Participating area (PA) has the same 
meaning as defined in 43 CFR 3180.0– 
5. 

Point of royalty measurement means a 
BLM-approved FMP at which the 
volume and quality of oil or gas which 
is subject to royalty is measured. The 
point of royalty measurement is to be 
distinguished from meters that 
determine only the allocation of 
production to particular leases, unit 
PAs, CAs, or non-Federal and non- 
Indian properties. The point of royalty 
measurement is also known as the point 
of royalty settlement. 

Production means oil or gas removed 
from a well bore and any products 
derived therefrom. 

Production Measurement Team (PMT) 
means a panel of members from the 
BLM (which may include BLM- 
contracted experts) that reviews changes 
in industry measurement technology, 
methods, and standards to determine 
whether regulations should be updated, 
and provides guidance on measurement 
technologies and methods not addressed 
in current regulation. The purpose of 
the PMT is to act as a central advisory 
body to ensure that oil and gas 
produced from Federal and Indian 
leases is accurately measured and 
properly reported. 

Purchaser means any person or entity 
who legally takes ownership of oil or 
gas in exchange for financial or other 
consideration. 

Source record means any unedited 
and original record, document, or data 

that is used to determine volume and 
quality of production, regardless of 
format or how it was created or stored 
(e.g., paper or electronic). It includes, 
but is not limited to, raw and 
unprocessed data (e.g., instantaneous 
and continuous information used by 
flow computers to calculate volumes); 
gas charts; measurement tickets; 
calibration, verification, prover, and 
configuration reports; pumper and 
gauger field logs; volume statements; 
event logs; seal records; and gas 
analyses. 

Statistically significant describes a 
difference between two data sets that 
exceeds the threshold of significance. 

Tampering means any deliberate 
adjustment or alteration to a meter or 
measurement device, appropriate valve, 
or measurement process that could 
introduce bias into the measurement or 
affect the BLM’s ability to 
independently verify volumes or 
qualities reported. 

Threshold of significance means the 
maximum difference between two data 
sets (a and b) that can be attributed to 
uncertainty effects. The threshold of 
significance is determined as follows: 

Where: 
Ts = Threshold of significance, in percent 
Ua = Uncertainty (95 percent confidence) of 

data set a, in percent 
Ub = Uncertainty (95 percent confidence) of 

data set b, in percent 

Total observed volume (TOV) means 
the total measured volume of all oil, 
sludges, sediment and water, and free 
water at the measured or observed 
temperature and pressure. 

Transporter means any person or 
entity who legally moves or transports 
oil or gas from an FMP. 

Uncertainty means the statistical 
range of error that can be expected 
between a measured value and the true 
value of what is being measured. 
Uncertainty is determined at a 95 
percent confidence level for the 
purposes of this part. 

Unit means the land within a unit 
area as defined in 43 CFR 3180.0–5. 

Unit PA means the unit participating 
area, if one is in effect, the exploratory 
unit if there is no associated 
participating area, or an enhanced 
recovery unit. 

Variance means an approved 
alternative to a provision or standard of 
a regulation, Onshore Oil and Gas 
Order, or NTL. 

(b) As used in this part, the following 
additional acronyms apply: 

API means American Petroleum 
Institute. 

BLM means the Bureau of Land 
Management. 

Btu means British thermal unit. 
CMS means Coriolis Measurement 

System. 
LACT means lease automatic custody 

transfer. 
OGOR means Oil and Gas Operations 

Report (Form ONRR–4054 or any 
successor report). 

ONRR means the Office of Natural 
Resources Revenue, U.S. Department of 
the Interior, and includes any successor 
agency. 

S&W means sediment and water. 
WIS means Well Information System 

or any successor electronic filing 
system. 

§ 3170.4 Prohibitions against by-pass and 
tampering. 

(a) All by-passes are prohibited. 
(b) Tampering with any measurement 

device, component of a measurement 
device, or measurement process is 
prohibited. 

(c) Any by-pass or tampering with a 
measurement device, component of a 
measurement device, or measurement 
process may, together with any other 
remedies provided by law, result in an 
assessment of civil penalties for 
knowingly or willfully: 

(1) Taking, removing, transporting, 
using, or diverting oil or gas from a lease 
site without valid legal authority under 
30 U.S.C. 1719(d)(2) and 43 CFR 
3163.2(f)(2); or 

(2) Preparing, maintaining, or 
submitting false, inaccurate, or 
misleading reports, records, or 
information under 30 U.S.C. 1719(d)(1) 
and 43 CFR 3163.2(f)(1). 

§ 3170.5 [Reserved] 

§ 3170.6 Variances. 
(a) Any party subject to a requirement 

of a regulation in this part may request 
a variance from that requirement. 

(1) A request for a variance must 
include the following: 

(i) Identification of the specific 
requirement from which the variance is 
requested; 

(ii) Identification of the length of time 
for which the variance is requested, if 
applicable; 

(iii) An explanation of the need for 
the variance; 

(iv) A detailed description of the 
proposed alternative means of 
compliance; 

(v) A showing that the proposed 
alternative means of compliance will 
produce a result that meets or exceeds 
the objectives of the applicable 
requirement for which the variance is 
requested; and 

(vi) The FMP number(s) for which the 
variance is requested, if applicable. 
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(2) A request for a variance must be 
submitted as a separate document from 
any plans or applications. A request for 
a variance that is submitted as part of a 
master development plan, application 
for permit to drill, right-of-way 
application, or application for approval 
of other types of operations, rather than 
submitted separately, will not be 
considered. Approval of a plan or 
application that contains a request for a 
variance does not constitute approval of 
the variance. A separate request for a 
variance may be submitted 
simultaneously with a plan or 
application. For plans or applications 
that are contingent upon the approval of 
the variance request, the BLM 
encourages the simultaneous 
submission of the variance request and 
the plan or application. 

(3) The party requesting the variance 
must file the request and any supporting 
documents using WIS. If electronic 
filing is not possible or practical, the 
operator may submit a request for 
variance on the Form 3160–5, Sundry 
Notices and Reports on Wells (Sundry 
Notice) to the BLM Field Office having 
jurisdiction over the lands described in 
the application. 

(4) The AO, after considering all 
relevant factors, may approve the 
variance, or approve it with COAs, only 
if the AO determines that: 

(i) The proposed alternative means of 
compliance meets or exceeds the 
objectives of the applicable 
requirement(s) of the regulation; 

(ii) Approving the variance will not 
adversely affect royalty income and 
production accountability; and 

(iii) Issuing the variance is consistent 
with maximum ultimate economic 
recovery, as defined in 43 CFR 3160.0– 
5. 

(5) The decision whether to grant or 
deny the variance request is entirely 
within the BLM’s discretion. 

(6) A variance from the requirements 
of a regulation in this part does not 
constitute a variance from provisions of 
other regulations, including Onshore Oil 
and Gas Orders. 

(b) The BLM reserves the right to 
rescind a variance or modify any COA 
of a variance due to changes in Federal 
law, technology, regulation, BLM 
policy, field operations, noncompliance, 
or other reasons. The BLM will provide 
a written justification if it rescinds a 
variance or modifies a COA. 

§ 3170.7 Required recordkeeping, records 
retention, and records submission. 

(a) Lessees, operators, purchasers, 
transporters, and any other person 
directly involved in producing, 
transporting, purchasing, selling, or 

measuring oil or gas through the point 
of royalty measurement or the point of 
first sale, whichever is later, must retain 
all records, including source records, 
that are relevant to determining the 
quality, quantity, disposition, and 
verification of production attributable to 
Federal or Indian leases for the periods 
prescribed in paragraphs (c) through (e) 
of this section. 

(b) This retention requirement applies 
to records generated during or for the 
period for which the lessee or operator 
has an interest in or conducted 
operations on the lease, or in which a 
person is involved in transporting, 
purchasing, or selling production from 
the lease. 

(c) For Federal leases, and units or 
CAs that include Federal leases, but do 
not include Indian leases, the record 
holder must maintain records for: 

(1) Seven years after the records are 
generated; unless, 

(2) A judicial proceeding or demand 
involving such records is timely 
commenced, in which case the record 
holder must maintain such records until 
the final nonappealable decision in such 
judicial proceeding is made, or with 
respect to that demand is rendered, 
unless the Secretary or his/her designee 
or the applicable delegated State 
authorizes in writing an earlier release 
of the requirement to maintain such 
records. 

(d) For Indian leases, and units or CAs 
that include Indian leases, but do not 
include Federal leases, the record 
holder must maintain records for: 

(1) Six years after the records are 
generated; unless, 

(2) The Secretary or his/her designee 
notifies the record holder that the 
Department of the Interior has initiated 
or is participating in an audit or 
investigation involving such records, in 
which case the record holder must 
maintain such records until the 
Secretary or his/her designee releases 
the record holder from the obligation to 
maintain the records. 

(e) For units and communitized areas 
that include both Federal and Indian 
leases, 6 years after the records are 
generated. If the Secretary or his/her 
designee has notified the record holder 
within those 6 years that an audit or 
investigation involving such records has 
been initiated, then: 

(1) If a judicial proceeding or demand 
is commenced within 7 years after the 
records are generated, the record holder 
must retain all records regarding 
production from the lease, unit PA, or 
CA until the final nonappealable 
decision in such judicial proceeding is 
made, or with respect to that demand is 
rendered, unless the Secretary or his/her 

designee authorizes in writing a release 
of the requirement to maintain such 
records before a final nonappealable 
decision is made or rendered. 

(2) If a judicial proceeding or demand 
is not commenced within 7 years after 
the records are generated, the record 
holder must retain all records regarding 
production from the unit or 
communitized area until the Secretary 
or his/her designee releases the record 
holder from the obligation to maintain 
the records; 

(f) The lessee, operator, purchaser, or 
transporter must maintain an audit trail. 

(g) All records, including source 
records, that are used to determine 
quality, quantity, disposition, and 
verification of production attributable to 
a Federal or Indian lease, unit PA, or 
CA, must include the FMP number or 
the lease, unit PA, or CA number, along 
with a unique equipment identifier (e.g., 
a unique tank identification number and 
meter station number), and the name of 
the company that created the record. For 
all facilities existing prior to the 
assignment of an FMP number, all 
records must include the following 
information: 

(1) The name of the operator; 
(2) The lease, unit PA, or CA number; 

and 
(3) The well or facility name and 

number. 
(h) Upon request of the AO, the 

operator, purchaser, or transporter must 
provide such records to the AO as may 
be required by regulation, written order, 
Onshore Order, NTL, or COA. 

(i) All records must be legible. 
(j) All records requiring a signature 

must also have the signer’s printed 
name. 

§ 3170.8 Appeal procedures. 
(a) BLM decisions, orders, 

assessments, or other actions under the 
regulations in this part are 
administratively appealable under the 
procedures prescribed in 43 CFR 
3165.3(b), 3165.4, and part 4. 

(b) For any recommendation made by 
the PMT, and approved by the BLM, a 
party affected by such recommendation 
may file a request for discretionary 
review by the Assistant Secretary for 
Land and Minerals Management. The 
Assistant Secretary may delegate this 
review function as he or she deems 
appropriate, in which case the affected 
party’s application for discretionary 
review must be made to the person or 
persons to whom the Assistant 
Secretary’s review function has been 
delegated. 

§ 3170.9 Enforcement. 
Noncompliance with any of the 

requirements of this part or any order 
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issued under this part may result in 
enforcement actions under 43 CFR 
subpart 3163 or any other remedy 
available under applicable law or 
regulation. 

Subpart 3171—[Reserved] 

Subpart 3172—[Reserved] 

Subpart 3173—Requirements for Site 
Security and Production Handling 

§ 3173.1 Definitions and acronyms. 
(a) As used in this subpart, the term: 
Access means the ability to: 
(i) Add liquids to or remove liquids 

from any tank or piping system, through 
a valve or combination of valves or by 
moving liquids from one tank to another 
tank; or 

(ii) Enter any component in a 
measuring system affecting the accuracy 
of the measurement of the quality or 
quantity of the liquid being measured. 

Appropriate valves means those 
valves that must be sealed during the 
production or sales phase (e.g., fill lines, 
equalizer, overflow lines, sales lines, 
circulating lines, or drain lines). 

Authorized representative (AR) has 
the same meaning as defined in 43 CFR 
3160.0–5. 

Business day means any day Monday 
through Friday, excluding Federal 
holidays. 

Commingling and allocation approval 
(CAA) means a formal allocation 
agreement to combine production from 
two or more sources (leases, unit PAs, 
CAs, or non-Federal or non-Indian 
properties) before that product reaches 
an FMP. 

Economically marginal property 
means a lease, unit PA, or CA that does 
not generate sufficient revenue above 
operating costs, such that a prudent 
operator would opt to plug a well or 
shut-in the lease, unit PA, or CA instead 
of making the investments needed to 
achieve non-commingled measurement 
of production from that lease, unit PA, 
or CA. A lease, unit PA, or CA may be 
regarded as economically marginal if the 
operator demonstrates that the expected 
revenue (net any associated operating 
costs) generated from crude oil or 
natural gas production volumes on that 
property is not sufficient to cover the 
nominal cost of the capital expenditures 
required to achieve measurement of 
non-commingled production of oil or 
gas from that property over a payout 
period of 18 months. A lease, unit PA, 
or CA can also be considered 
economically marginal if the operator 
demonstrates that its royalty net present 
value (RNPV), or the discounted value 
of the Federal or Indian royalties 

collected on revenue earned from crude 
oil or natural gas production on the 
lease, unit PA, or CA, over the expected 
life of the equipment that would need 
to be installed to achieve non- 
commingled measurement volumes, is 
less than the capital cost of purchasing 
and installing this equipment. Both the 
payout period and the RNPV are 
determined separately for each lease, 
unit PA, or CA oil or gas FMP. 
Additionally, oil FMPs are evaluated 
using estimated revenue (net of taxes 
and operating costs) from crude oil 
production, as defined in this section, 
while gas FMPs are evaluated using 
estimated revenue (net of taxes and 
operating costs) from natural gas 
production, as defined in this section. 

Effectively sealed means the 
placement of a seal in such a manner 
that the sealed component cannot be 
accessed, moved, or altered without 
breaking the seal. 

Free water means the measured 
volume of water that is present in a 
container and that is not in suspension 
in the contained liquid at observed 
temperature. 

Land description means a location 
surveyed in accordance with the U.S. 
Department of the Interior’s Manual of 
Surveying Instructions (2009), that 
includes the quarter-quarter section, 
section, township, range, and principal 
meridian, or other authorized survey 
designation acceptable to the AO, such 
as metes-and-bounds, or latitude and 
longitude. 

Maximum ultimate economic 
recovery has the same meaning as 
defined in 43 CFR 3160.0–5. 

Mishandling means failing to measure 
or account for removal of production 
from a facility. 

Payout period means the time 
required, in months, for the cost of an 
investment in an oil or gas FMP for a 
specific lease, unit PA, or CA to be 
covered by the nominal revenue earned 
from crude oil production, for an oil 
FMP, or natural gas production, for a gas 
FMP, minus taxes, royalties, and any 
operating and variable costs. The payout 
period is determined separately for each 
oil or gas FMP for a given lease, unit PA, 
or CA. 

Permanent measurement facility 
means all equipment constructed or 
installed and used on-site for 6 months 
or longer, for the purpose of 
determining the quantity, quality, or 
storage of production, and which meets 
the definition of FMP under § 3170.3. 

Piping means a tubular system (e.g., 
metallic, plastic, fiberglass, or rubber) 
used to move fluids (liquids and gases). 

Production phase means that event 
during which oil is delivered directly to 

or through production equipment to the 
storage facilities and includes all 
operations at the facility other than 
those defined by the sales phase. 

Royalty Net Present Value (RNPV) 
means the net present value of all 
Federal or Indian royalties paid on 
revenue earned from crude oil 
production or natural gas production 
from an oil or gas FMP for a given lease, 
unit PA, or CA over the expected life of 
metering equipment that must be 
installed for that lease, unit PA, or CA 
to achieve non-commingled 
measurement. 

Sales phase means that event during 
which oil is removed from storage 
facilities for sale at an FMP. 

Seal means a uniquely numbered 
device that completely secures either a 
valve or those components of a 
measuring system that affect the quality 
or quantity of the oil being measured. 

(b) As used in this subpart, the 
following additional acronyms apply: 

BIA means the Bureau of Indian 
Affairs. 

BMP means Best Management 
Practice. 

§ 3173.2 Storage and sales facilities— 
seals. 

(a) All lines entering or leaving any 
oil storage tank must have valves 
capable of being effectively sealed 
during the production and sales phases 
unless otherwise provided under this 
subpart. During the production phase, 
all appropriate valves that allow 
unmeasured production to be removed 
from storage must be effectively sealed 
in the closed position. During any other 
phase (sales, water drain, or hot oiling), 
and prior to taking the top tank gauge 
measurement, all appropriate valves 
that allow unmeasured production to 
enter or leave the sales tank must be 
effectively sealed in the closed position 
(see Appendix A to subpart 3173). Each 
unsealed or ineffectively sealed 
appropriate valve is a separate violation. 

(b) Valves or combinations of valves 
and tanks that provide access to the 
production before it is measured for 
sales are considered appropriate valves 
and are subject to the seal requirements 
of this subpart (see Appendix A to 
subpart 3173). If there is more than one 
valve on a line from a tank, the valve 
closest to the tank must be sealed. All 
appropriate valves must be in an 
operable condition and accurately 
reflect whether the valve is open or 
closed. 

(c) The following are not considered 
appropriate valves and are not subject to 
the sealing requirements of this subpart: 
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(1) Valves on production equipment 
(e.g., separator, dehydrator, gun barrel, 
or wash tank); 

(2) Valves on water tanks, provided 
that the possibility of access to 
production in the sales and storage 
tanks does not exist through a common 
circulating, drain, overflow, or equalizer 
system; 

(3) Valves on tanks that contain oil 
that has been determined by the AO or 
AR to be waste or slop oil; 

(4) Sample cock valves used on piping 
or tanks with a Nominal Pipe Size of 1 
inch or less in diameter; 

(5) Fill-line valves during shipment 
when a single tank with a nominal 
capacity of 500 barrels (bbl) or less is 
used for collecting marginal production 
of oil produced from a single well (i.e., 
production that is less than 3 bbl per 
day). All other seal requirements of this 
subpart apply; 

(6) Gas line valves used on piping 
with a Nominal Pipe Size of 1 inch or 
less used as tank bottom ‘‘roll’’ lines, 
provided there is no access to the 
contents of the storage tank and the roll 
lines cannot be used as equalizer lines; 

(7) Valves on tank heating systems 
that use a fluid other than the contents 
of the storage tank (i.e., steam, water, or 
glycol); 

(8) Valves used on piping with a 
Nominal Pipe Size of 1 inch or less 
connected directly to the pump body or 
used on pump bleed off lines; 

(9) Tank vent-line valves; and 
(10) Sales, equalizer, or fill-line valves 

on systems where production may be 
removed only through approved oil 
metering systems (e.g., LACT or CMS). 
However, any valve that allows access 
for removing oil before it is measured 
through the metering system must be 
effectively sealed (see Appendix A to 
subpart 3173). 

(d) Tampering with any appropriate 
valve is prohibited. Tampering with an 
appropriate valve may result in an 
assessment of civil penalties for 
knowingly or willfully preparing, 
maintaining, or submitting false, 
inaccurate, or misleading reports, 
records, or written information under 30 
U.S.C. 1719(d)(1) and 43 CFR 
3163.2(f)(1), or knowingly or willfully 
taking, removing, transporting, using, or 
diverting oil or gas from a lease site 
without valid legal authority under 30 
U.S.C. 1719(d)(2) and 43 CFR 
3163.2(f)(2), together with any other 
remedies provided by law. 

§ 3173.3 Oil measurement system 
components—seals. 

(a) Components used for quantity or 
quality determination of oil must be 
effectively sealed to indicate tampering, 

including, but not limited to, the 
following components of LACT meters 
(see § 3174.8(a)) and CMSs (see 
§ 3174.9(e)): 

(1) Sample probe; 
(2) Sampler volume control; 
(3) All valves on lines entering or 

leaving the sample container, excluding 
the safety pop-off valve (if so equipped). 
Each valve must be sealed in the open 
or closed position, as appropriate; 

(4) Meter assembly, including the 
counter head and meter head; 

(5) Temperature averager; 
(6) LACT meters or CMS; 
(7) Back pressure valve pressure 

adjustment downstream of the meter; 
(8) Any drain valves in the system; 
(9) Manual-sampling valves (if so 

equipped); 
(10) Valves on diverter lines larger 

than 1 inch in nominal diameter; 
(11) Right-angle drive; 
(12) Totalizer; and 
(13) Prover connections. 
(b) Each missing or ineffectively 

sealed component is a separate 
violation. 

§ 3173.4 Federal seals. 
(a) In addition to any INC issued for 

a seal violation, the AO or AR may place 
one or more Federal seals on any 
appropriate valve, sealing device, or oil- 
metering-system component that does 
not comply with the requirements in 
§§ 3173.2 and 3173.3 if the operator is 
not present, refuses to cooperate with 
the AO or AR, or is unable to correct the 
noncompliance. 

(b) The placement of a Federal seal 
does not constitute compliance with the 
requirements of §§ 3173.2 and 3173.3. 

(c) A Federal seal may not be removed 
without the approval of the AO or AR. 

§ 3173.5 Removing production from tanks 
for sale and transportation by truck. 

(a) When a single truck load 
constitutes a completed sale, the driver 
must possess documentation containing 
the information required in § 3174.12. 

(b) When multiple truckloads are 
involved in a sale and the oil 
measurement method is based on the 
difference between the opening and 
closing gauges, the driver of the last 
truck must possess the documentation 
containing the information required in 
§ 3174.12. All other drivers involved in 
the sale must possess a trip log or 
manifest. 

(c) After the seals have been broken, 
the purchaser or transporter is 
responsible for the entire contents of the 
tank until it is resealed. 

§ 3173.6 Water-draining operations. 
When water is drained from a 

production storage tank, the operator, 

purchaser, or transporter, as 
appropriate, must document the 
following information: 

(a) Federal or Indian lease, unit PA, or 
CA number(s); 

(b) The tank location by land 
description; 

(c) The unique tank number and 
nominal capacity; 

(d) Date of the opening gauge; 
(e) Opening gauge (gauged manually 

or automatically), TOV, and free-water 
measurements, all to the nearest 1⁄2 inch; 

(f) Unique identifying number of each 
seal removed; 

(g) Closing gauge (gauged manually or 
automatically) and TOV measurement to 
the nearest 1⁄2 inch; and 

(h) Unique identifying number of each 
seal installed. 

§ 3173.7 Hot oiling, clean-up, and 
completion operations. 

(a) During hot oil, clean-up, or 
completion operations, or any other 
situation where the operator removes oil 
from storage, temporarily uses it for 
operational purposes, and then returns 
it to storage on the same lease, unit PA, 
or communitized area, the operator 
must document the following 
information: 

(1) Federal or Indian lease, unit PA, 
or CA number(s); 

(2) Tank location by land description; 
(3) Unique tank number and nominal 

capacity; 
(4) Date of the opening gauge; 
(5) Opening gauge measurement 

(gauged manually or automatically) to 
the nearest 1⁄2 inch; 

(6) Unique identifying number of each 
seal removed; 

(7) Closing gauge measurement 
(gauged manually or automatically) to 
the nearest 1⁄2 inch; 

(8) Unique identifying number of each 
seal installed; 

(9) How the oil was used; and 
(10) Where the oil was used (i.e., well 

or facility name and number). 
(b) During hot oiling, line flushing, or 

completion operations or any other 
situation where the operator removes 
production from storage for use on a 
different lease, unit PA, or 
communtized area, the production is 
considered sold and must be measured 
in accordance with the applicable 
requirements of this subpart and 
reported as sold to ONRR on the OGOR 
under 30 CFR part 1210 subpart C for 
the period covering the production in 
question. 

§ 3173.8 Report of theft or mishandling of 
production. 

(a) No later than the next business day 
after discovery of an incident of 
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apparent theft or mishandling of 
production, the operator, purchaser, or 
transporter must report the incident to 
the AO. All oral reports must be 
followed up with a written incident 
report within 10 business days of the 
oral report. 

(b) The incident report must include 
the following information: 

(1) Company name and name of the 
person reporting the incident; 

(2) Lease, unit PA, or CA number, 
well or facility name and number, and 
FMP number, as appropriate; 

(3) Land description of the facility 
location where the incident occurred; 

(4) The estimated volume of 
production removed; 

(5) The manner in which access was 
obtained to the production or how the 
mishandling occurred; 

(6) The name of the person who 
discovered the incident; 

(7) The date and time of the discovery 
of the incident; and 

(8) Whether the incident was reported 
to local law enforcement agencies and/ 
or company security. 

§ 3173.9 Required recordkeeping for 
inventory and seal records. 

(a) The operator must perform an end- 
of-month inventory (gauged manually or 
automatically) that records: TOV in 
storage (measured to the nearest 1⁄2 inch) 
subtracting free water, the volume not 
corrected for temperature/S&W, and the 
volume as reported to ONRR on the 
OGOR; 

(1) The end-of-month inventory must 
be completed within +/¥ 3 days of the 
last day of the calendar month; or 

(2) The end of month inventory must 
be a calculated ‘‘end of month’’ 
inventory based on daily production 
that takes place between two measured 
inventories that are not more than 31, 
nor fewer than 20, days apart. The 
calculated monthly inventory is 
determined based on the following 
equation: 
{[(X + Y ¥ W)/Z1] * Z2} + X = A, 
Where: 
A = calculated end of month inventory; 
W = first inventory measurement; 
X = second inventory measurement; 
Y = gross sales volume between the first and 

second inventory; 
Z1 = number of actual days produced 

between the first and second inventory; 
and 

Z2 = number of actual days produced 
between the second inventory and end of 
calendar month for which the OGOR 
report is due. 

For example: If the first inventory 
measurement performed on January 12 
is 125 bbl, the second inventory 
measurement performed on February 10 

is 150 bbl, the gross sales volume 
between the first and second inventory 
is 198 bbl, and February is the calendar 
month for which the report is due. For 
purposes of this example, we assume 
February had 28 days and that the well 
was non-producing for two of those 
days. 
{[(150 bbl + 198 bbl ¥ 125 bbl)/29 days] 

* 16 days} + 150 bbl = 273 bbl for 
the February end-of-month 
inventory. 

(b) For each seal, the operator must 
maintain a record that includes: 

(1) The unique identifying number of 
each seal and the valve or meter 
component on which the seal is or was 
used; 

(2) The date of installation or removal 
of each seal; 

(3) For valves, the position (open or 
closed) in which it was sealed; and 

(4) The reason the seal was removed. 

§ 3173.10 Form 3160–5, Sundry Notices 
and Reports on Wells. 

(a) The operator must submit a Form 
3160–5, Sundry Notices and Reports on 
Wells (Sundry Notice) for the following: 

(1) Site facility diagrams (see 
§ 3173.11); 

(2) Request for an FMP number (see 
§ 3173.12); 

(3) Request for FMP amendments (see 
§ 3173.13(b)); 

(4) Requests for approval of off-lease 
measurement (see § 3173.23); 

(5) Request to amend an approval of 
off-lease measurement (see 
§ 3173.23(k)); 

(6) Requests for approval of CAAs (see 
§ 3173.15); and 

(7) Request to modify a CAA (see 
§ 3173.18). 

(b) The operator must submit all 
Sundry Notices electronically to the 
BLM office having jurisdiction over the 
lease, unit, or CA using WIS, unless the 
submitter: 

(1) Is a small business, as defined by 
the U.S. Small Business Administration; 
and 

(2) Does not have access to the 
Internet. 

§ 3173.11 Site facility diagram. 
(a) A site facility diagram is required 

for all facilities. 
(b) Except for the requirement to 

submit a Form 3160–5, Sundry Notice, 
with the site facility diagram, no format 
is prescribed for site facility diagrams. 
The diagram should be formatted to fit 
on an 81⁄2 x 11 sheet of paper, if 
possible, and must be legible and 
comprehensible to an individual with 
an ordinary working knowledge of oil 
field operations (see Appendix A to 
subpart 3173). If more than one page is 

required, each page must be numbered 
(in the format ‘‘N of X pages’’). 

(c) The diagram must: 
(1) Reflect the position of the 

production and water recovery 
equipment, piping for oil, gas, and 
water, and metering or other measuring 
systems in relation to each other, but 
need not be to scale; 

(2) Commencing with the header, 
identify all of the equipment, including, 
but not limited to, the header, wellhead, 
piping, tanks, and metering systems 
located on the site, and include the 
appropriate valves and any other 
equipment used in the handling, 
conditioning, or disposal of production 
and water, and indicate the direction of 
flow; 

(3) Identify by API number the wells 
flowing into headers; 

(4) If another operator operates a co- 
located facility, depict the co-located 
facility(ies) on the diagram or list them 
as an attachment and identify them by 
company name, facility name(s), lease, 
unit PA, or CA number(s), and FMP 
number(s); 

(5) Indicate which valve(s) must be 
sealed and in what position during the 
production and sales phases and during 
the conduct of other production 
activities (e.g., circulating tanks or 
drawing off water), which may be 
shown by an attachment, if necessary; 

(6) When describing co-located 
facilities operated by one operator, 
include a skeleton diagram of the co- 
located facility(ies), showing equipment 
only. For storage facilities common to 
co-located facilities operated by one 
operator, one diagram is sufficient; 

(7) Clearly identify the lease, unit PA, 
or CA to which the diagram applies, the 
land description of the facility, and the 
name of the company submitting the 
diagram, with co-located facilities being 
identified for each lease, unit PA, or CA; 

(8) Clearly identify, on the diagram or 
as an attachment, all meters and 
measurement equipment. Specifically 
identify all approved and assigned 
FMPs; and 

(9) If the operator claims royalty-free 
use, clearly identify the equipment for 
which the operator claims royalty-free 
use. The operator must either: 

(i) For each engine, motor, or major 
component (e.g., compressor, separator, 
dehydrator, heater-treater, or tank 
heater) powered by production from the 
lease, unit PA, or CA, state the volume 
(oil or gas) consumed (per day or per 
month) and how the volume is 
determined; or 

(ii) Measure the volume used, by 
meter or tank gauge. 

(d) At facilities for which the BLM 
will assign an FMP number under 
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§ 3173.12, the operator must submit a 
new site facility diagram as follows: 

(1) For facilities that become 
operational after January 17, 2017, 
within 30 days after the BLM assigns an 
FMP; or 

(2) For a facility that is in service on 
or before January 17, 2017, and that has 
a site facility diagram on file with the 
BLM that meets the minimum 
requirements of Onshore Oil and Gas 
Order 3, Site Security, an amended site 
facility diagram meeting the 
requirements of this section is not due 
until 30 days after the existing facility 
is modified, a non-Federal facility 
located on a Federal lease or federally 
approved unit or communitized area is 
constructed or modified, or there is a 
change in operator. 

(e) At facilities for which an FMP 
number is not required under § 3173.12 
(e.g., facilities that dispose of produced 
water), the operator must submit a new 
site facility diagram as follows: 

(1) For new facilities in service after 
January 17, 2017, the new site facility 
diagram must be submitted within 30 
days after the facility becomes 
operational; or 

(2) For a facility that is in service on 
or before January 17, 2017, and that has 
a site facility diagram on file with the 
BLM that meets the minimum 
requirements of Onshore Oil and Gas 
Order 3, Site Security, an amended site 
facility diagram meeting the 
requirements of this section is not due 
until 30 days after the existing facility 
is modified, a non-Federal facility 
located on a Federal lease or federally 
approved unit or communitized area is 
constructed or modified, or there is a 
change in operator. 

(f) After a site facility diagram has 
been submitted that complies with the 
requirements of this part, the operator 
has an ongoing obligation to update and 
amend the diagram within 30 days after 
such facility is modified, a non-Federal 
facility located on a Federal lease or 
federally approved unit or 
communitized area is constructed or 
modified, or there is a change in 
operator. 

§ 3173.12 Applying for a facility 
measurement point. 

(a)(1) Unless otherwise approved, the 
FMP(s) for all Federal and Indian leases, 
unit PAs, or CAs must be located within 
the boundaries of the lease, unit, or 
communitized area from which the 
production originated and must 
measure only production from that 
lease, unit PA, or CA. 

(2) Off-lease measurement or 
commingling and allocation of Federal 
or Indian production requires prior 

approval (see 43 CFR 3162.7–2, 3162.7– 
3, 3173.15, 3173.16, 3173.24, and 
3173.25). 

(b) The BLM will not approve as an 
FMP a gas processing plant tailgate 
meter located off the lease, unit, or 
communitized area. 

(c) The operator must submit separate 
applications for approval of an FMP that 
measures oil produced from a lease, unit 
PA, or CA, or under a CAA that 
complies with the requirements of this 
subpart, and an FMP that measures gas 
produced from the same lease, unit PA, 
or CA, or under a CAA that complies 
with the requirements of this subpart. 
This requirement applies even if the 
measurement equipment or facilities are 
at the same location. 

(d) For a permanent measurement 
facility that comes into service after 
January 17, 2017, the operator must 
apply for approval of the FMP before 
any production leaves the permanent 
measurement facility. This requirement 
does not apply to temporary 
measurement equipment used during 
well testing operations. After timely 
submission and prior to approval of an 
FMP request, an operator must use the 
lease, unit PA, or CA number for 
reporting production to ONRR, until the 
BLM assigns an FMP number, at which 
point the operator must use the FMP 
number for all reporting to ONRR as set 
forth in § 3173.13. 

(e) For a permanent measurement 
facility in service on or before January 
17, 2017, the operator must apply for 
BLM approval of an FMP within the 
time prescribed in this paragraph, based 
on the production level of any one of 
the leases, unit PAs, or CAs, whether or 
not they are part of a CAA. The deadline 
to apply for an FMP approval applies to 
both oil and gas measurement facilities 
measuring production from that lease, 
unit PA, or CA. 

(1) For a stand-alone lease, unit PA, 
or CA that produced 10,000 Mcf or more 
of gas per month or 100 bbl or more of 
oil per month, by January 17, 2018. 

(2) For a stand-alone lease, unit PA, 
or CA that produced 1,500 Mcf or more, 
but less than 10,000 Mcf of gas per 
month, or 10 bbl or more, but less than 
100 bbl of oil per month, by January 17, 
2019. 

(3) For a stand-alone lease, unit PA, 
or CA that produced less than 1,500 Mcf 
of gas per month or less than 10 bbl of 
oil per month, January 17, 2020. 

(4) For a stand-alone lease, unit PA, 
or CA that has not produced for a year 
or more before January 17, 2017, the 
operator must apply for an FMP prior to 
the resumption of production. 

(5) The production levels identified in 
paragraphs (e)(1) through (3) of this 

section should be calculated using the 
average production of oil or gas over the 
12 months preceding the effective date 
of this section or over the period the 
lease, unit PA, or CA has been in 
production, whichever is shorter. 

(6) If the operator of any facility 
covered by this section applies for an 
FMP approval by the deadline in this 
paragraph, the operator may continue 
using the lease, unit PA, or CA number 
for reporting production to ONRR, until 
the BLM’s assigns an FMP number, at 
which point the operator must use the 
FMP number for all reporting to ONRR 
as set forth in § 3173.13. 

(7) If the operator fails to apply for an 
FMP approval by the deadline in this 
paragraph, the operator will be subject 
to an INC and may also be subject to an 
assessment of a civil penalty under 43 
CFR part 3160, subpart 3163, together 
with any other remedy available under 
applicable law or regulation. 

(f) All requests for FMP approval must 
include the following: 

(1) A complete Sundry Notice 
requesting approval of each FMP; 

(2) The applicable Measurement Type 
Code specified in WIS; 

(3) Information about the equipment 
used for oil and gas measurement, 
including, for: 

(i) ‘‘Gas measurement,’’ specify 
operator/purchaser/transporter unique 
station number, primary element (meter 
tube) size or serial number, and type of 
secondary device (mechanical or 
electronic); 

(ii) ‘‘Oil measurement by tank gauge,’’ 
specify oil tank number or tank serial 
number and size in barrels or gallons for 
all tanks associated with measurement 
at an FMP; and 

(iii) ‘‘Oil measurement by LACT or 
CMS,’’ specify whether the equipment is 
LACT or CMS and the associated oil 
tank number or tank serial number and 
size in barrels or gallons (there may be 
more than one tank associated with an 
FMP); 

(4) Where production from more than 
one well will flow to the requested 
FMP, list the API well numbers 
associated with the FMP; and 

(5) FMP location by land description. 
(g) Request for approval of an FMP 

may be submitted concurrently with 
separate requests for off-lease 
measurement and/or CAA. 

§ 3173.13 Requirements for approved 
facility measurement points. 

(a) For an existing facility in service 
on or before January 17, 2017, an 
operator must start using an FMP 
number for reporting production to 
ONRR on its OGOR for the fourth 
production month after the BLM assigns 

VerDate Sep<11>2014 22:18 Nov 16, 2016 Jkt 241001 PO 00000 Frm 00074 Fmt 4701 Sfmt 4700 E:\FR\FM\17NOR3.SGM 17NOR3m
st

oc
ks

til
l o

n 
D

S
K

3G
9T

08
2P

R
O

D
 w

ith
 R

U
LE

S
3



81429 Federal Register / Vol. 81, No. 222 / Thursday, November 17, 2016 / Rules and Regulations 

the FMP number(s), and every month 
thereafter. (For example, for a facility 
that is assigned an FMP number on 
January 15, 2016, the effective date of 
the FMP is the May production report.) 
For a new facility in service after 
January 17, 2017, an operator must start 
using an FMP number for reporting 
production to ONRR on its OGOR for 
the first production month after the 
BLM assigns the FMP number(s), and 
every month thereafter. (For example, 
for a facility that is assigned an FMP 
number on January 15, 2016, the 
effective date of the FMP is the February 
production report.) 

(b)(1) The operator must file a Sundry 
Notice that describes any changes or 
modifications made to the FMP within 
30 days after the change. This 
requirement does not apply to 
temporary modifications (e.g., for 
maintenance purposes). These include 
any changes and modifications to the 
information listed on an application 
submitted under § 3173.12. 

(2) The description must include 
details such as the primary element, 
secondary element, LACT/CMS meter, 
tank number(s), and wells or facilities 
using the FMP. 

(3) The Sundry Notice must specify 
what was changed and the effective 
date, and include, if appropriate, an 
amended site facility diagram (see 
§ 3173.11). 

§ 3173.14 Conditions for commingling and 
allocation approval (surface and downhole). 

(a) Subject to the exceptions provided 
in paragraph (b) of this section, the BLM 
may grant a CAA only if the proposed 
allocation method used for any such 
commingled measurement does not 
have the potential to affect the 
determination of the total volume or 
quality of production on which royalty 
owed is determined for all the Federal 
or Indian leases, unit PAs, or CAs which 
are proposed for commingling, and only 
if the following criteria are met: 

(1) The proposed commingling 
includes production from more than 
one: 

(i) Federal lease, unit PA, or CA, 
where each lease, unit PA, or CA 
proposed for commingling has 100 
percent Federal mineral interest, the 
same fixed royalty rate and, and the 
same revenue distribution; 

(ii) Indian tribal lease, unit PA, or CA, 
where each lease, unit PA, or CA 
proposed for commingling is wholly 
owned by the same tribe and has the 
same fixed royalty rate; 

(iii) Federal unit PA or CA where each 
unit PA or CA proposed for 
commingling has the same proportion of 
Federal interest, and which interest is 

subject to the same fixed royalty rate 
and revenue distribution. (For example, 
the BLM could approve a commingling 
request under this paragraph where an 
operator proposes to commingle two 
Federal CAs of mixed ownership and 
both CAs are 50 percent Federal/50 
percent private, so long as the Federal 
interests have the same royalty rates and 
royalty distributions.); or 

(iv) Indian unit PA or CA where each 
unit PA or CA proposed for 
commingling has the same proportion of 
Indian interests, and which interest is 
held by the same tribe and has the same 
fixed royalty rate; and 

(2) The operator or operators provide 
a methodology acceptable to BLM for 
allocation among the properties from 
which production is to be commingled 
(including a method for allocating 
produced water), with a signed 
agreement if there is more than one 
operator; 

(3) For each of the leases, unit PAs, or 
CAs proposed for inclusion in the CAA, 
the applicant demonstrates to the AO 
that a lease, unit PA, or CA proposed for 
inclusion is producing in paying 
quantities (or, in the case of Federal 
leases, capable of production in paying 
quantities) pending approval of the 
CAA; and 

(4) The FMP(s) for the proposed CAA 
measure production originating only 
from the leases, unit PAs, or CAs in the 
CAA. 

(b) The BLM may also approve a CAA 
in instances where the proposed 
commingling of production involves 
production from Federal or Indian 
leases, unit PAs, or CAs that do not 
meet the criteria of paragraph (a)(1) of 
this section (e.g., the commingling of 
leases, unit PAs, or CAs with different 
royalty rates or different distributions of 
revenue, or where the commingling 
involves multiple mineral ownerships). 
In order to be approved, a CAA under 
this subparagraph must meet the 
requirements of paragraphs (a)(2) 
through (4) of this section and at least 
one of the following conditions: 

(1) The Federal or Indian lease, unit 
PA, or CA meets the definition of an 
economically marginal property. 
However, if the BLM determines that a 
Federal or Indian lease, unit PA, or CA 
included in a CAA ceases to be an 
economically marginal property, then 
this condition is no longer met; 

(2) The average monthly production 
over the preceding 12 months for each 
Federal or Indian lease, unit PA, or CA 
proposed for the CAA on an individual 
basis is less than 1,000 Mcf of gas per 
month, or 100 bbl of oil per month; 

(3) A CAA that includes Indian leases, 
unit PAs, or CAs has been authorized 

under tribal law or otherwise approved 
by a tribe; 

(4) The CAA covers the downhole 
commingling of production from 
multiple formations that are covered by 
separate leases, unit PAs, or CAs, where 
the BLM has determined that the 
proposed commingling from those 
formations is an acceptable practice for 
the purpose of achieving maximum 
ultimate economic recovery and 
resource conservation; or 

(5) There are overriding 
considerations that indicate the BLM 
should approve a commingling 
application in the public interest 
notwithstanding potential negative 
royalty impacts from the allocation 
method. Such considerations could 
include topographic or other 
environmental considerations that make 
non-commingled measurement 
physically impractical or undesirable, in 
view of where additional measurement 
and related equipment necessary to 
achieve non-commingled measurement 
would have to be located. 

§ 3173.15 Applying for a commingling and 
allocation approval. 

To apply for a CAA, the operator(s) 
must submit the following, if applicable, 
to the BLM office having jurisdiction 
over the leases, unit PAs, or CAs from 
which production is proposed to be 
commingled: 

(a) A completed Sundry Notice for 
approval of commingling and allocation 
(if off-lease measurement is a feature of 
the commingling and allocation 
proposal, then a separate Sundry Notice 
under § 3173.23 is not necessary as long 
as the information required under 
§ 3173.23(b) through (e) and, where 
applicable, § 3173.23(f) through (i) is 
included as part of the request for 
approval of commingling and 
allocation); 

(b) A completed Sundry Notice for 
approval of off-lease measurement 
under § 3173.23, if any of the proposed 
FMPs are outside the boundaries of any 
of the leases, units, or CAs from which 
production would be commingled 
(which may be included in the same 
Sundry Notice as the request for 
approval of commingling and 
allocation), except as provided in 
paragraph (a) of this section; 

(c) A proposed allocation agreement, 
including an allocation methodology 
(including allocation of produced 
water), with an example of how the 
methodology is applied, signed by each 
operator of each of the leases, unit PAs, 
or CAs from which production would be 
included in the CAA; 

(d) A list of all Federal or Indian 
lease, unit PA, or CA numbers in the 
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proposed CAA, specifying the type of 
production (i.e., oil, gas, or both) for 
which commingling is requested; 

(e) A topographic map or maps of 
appropriate scale showing the 
following: 

(1) The boundaries of all the leases, 
units, unit PAs, or communitized areas 
whose production is proposed to be 
commingled; and 

(2) The location of existing or planned 
facilities and the relative location of all 
wellheads (including the API number) 
and piping included in the CAA, and 
existing FMPs or FMPs proposed to be 
installed to the extent known or 
anticipated; 

(f) A surface use plan of operations 
(which may be included in the same 
Sundry Notice as the request for 
approval of commingling and 
allocation) if new surface disturbance is 
proposed for the FMP and its associated 
facilities are located on BLM-managed 
land within the boundaries of the lease, 
units, and communitized areas from 
which production would be 
commingled; 

(g) A right-of-way grant application 
(Standard Form 299), filed under 43 
CFR part 2880, if the proposed FMP is 
on a pipeline, or under 43 CFR part 
2800, if the proposed FMP is a meter or 
storage tank. This requirement applies 
only when new surface disturbance is 
proposed for the FMP, and its associated 
facilities are located on BLM-managed 
land outside any of the leases, units, or 
communitized areas whose production 
would be commingled; 

(h) Written approval from the 
appropriate surface-management 
agency, if new surface disturbance is 
proposed for the FMP and its associated 
facilities are located on Federal land 
managed by an agency other than the 
BLM; 

(i) A right-of-way grant application for 
the proposed FMP, filed under 25 CFR 
part 169, with the appropriate BIA 
office, if any of the proposed surface 
facilities are on Indian land outside the 
lease, unit, or communitized area from 
which the production would be 
commingled; 

(j) Documentation demonstrating that 
each of the leases, unit PAs, or CAs 
proposed for inclusion in the CAA is 
producing in paying quantities (or, in 
the case of Federal leases, is capable of 
production in paying quantities) 
pending approval of the CAA; and 

(k) All gas analyses, including Btu 
content (if the CAA request includes 
gas) and all oil gravities (if the CAA 
request includes oil) for previous 
periods of production from the leases, 
units, unit PAs, or communitized areas 
proposed for inclusion in the CAA, up 

to 6 years before the date of the 
application for approval of the CAA. 
Gas analysis and oil gravity data is not 
needed if the CAA falls under 
§ 3173.14(a)(1). 

§ 3173.16 Existing commingling and 
allocation approvals. 

Upon receipt of an operator’s request 
for assignment of an FMP number to a 
facility associated with a CAA existing 
on January 17, 2017, the AO will review 
the existing CAA and take the following 
action: 

(a) The AO will grandfather the 
existing CAA and associated off-lease 
measurement, where applicable, if the 
existing CAA meets one of the following 
conditions: 

(1) The existing CAA involves 
downhole commingling that includes 
Federal or Indian leases, unit PAs, or 
CAs; or 

(2) The existing CAA is for surface 
commingling and the average 
production rate over the previous 12 
months for each Federal or Indian lease, 
unit PA, and CA included in the CAA 
is: 

(i) Less than 1,000 Mcf per month for 
gas; or 

(ii) Less than 100 bbl per month for 
oil. 

(b) If the existing CAA does not meet 
the conditions of paragraphs (a)(1) or 
(a)(2) of this section, the AO will review 
the CAA for consistency with the 
minimum standards and requirements 
for a CAA under § 3173.14. 

(1) The AO will notify the operator in 
writing of any inconsistencies or 
deficiencies with an existing CAA. The 
operator must correct any 
inconsistencies or deficiencies that the 
AO identifies, provide the additional 
information that the AO has requested, 
or request an extension of time from the 
AO, within 20 business days after 
receipt of the AO’s notice. When the AO 
is satisfied that the operator has 
corrected any inconsistencies or 
deficiencies, the AO will terminate the 
existing CAA and grant a new CAA 
based on the operator’s corrections. 

(2) The AO may terminate the existing 
CAA and grant a new CAA with new or 
amended COAs to make the approval 
consistent with the requirements under 
§ 3173.14 in connection with approving 
the requested FMP. If the operator 
appeals any COAs of the new CAA, the 
existing CAA approval will continue in 
effect during the pendency of the 
appeal. 

(3) If the existing CAA does not meet 
the standards and requirements of 
§ 3173.14 and the operator does not 
correct the deficiencies, the AO may 
terminate the existing CAA under 

§ 3173.20 and deny the request for an 
FMP number for the facility associated 
with the existing CAA. 

(c) If the AO grants a new CAA to 
replace an existing CAA under 
paragraph (b) of this section, the new 
CAA is effective on the first day of the 
month following its approval. Any new 
allocation percentages resulting from 
the new CAA will apply from the 
effective date of the CAA forward. 

§ 3173.17 Relationship of a commingling 
and allocation approval to royalty-free use 
of production. 

A CAA does not constitute approval 
of off-lease royalty-free use of 
production as fuel in facilities located at 
an FMP approved under the CAA. 

§ 3173.18 Modification of a commingling 
and allocation approval. 

(a) A CAA must be modified when 
there is: 

(1) A modification to the allocation 
agreement; 

(2) Inclusion of additional leases, unit 
PAs, or CAs are proposed in the CAA; 
or 

(3) Termination of or permanent 
production cessation from any of the 
leases, unit PAs, or CAs within the 
CAA. 

(b) To request a modification of a 
CAA, all operators must submit to the 
AO: 

(1) A completed Sundry Notice 
describing the modification requested; 

(2) A new allocation methodology, 
including an allocation methodology 
which includes allocation of produced 
water and an example of how the 
methodology is applied, if appropriate; 
and 

(3) Certification by each operator in 
the CAA that it agrees to the CAA 
modification. 

(c) A change in operator does not 
trigger the need to modify a CAA. 

§ 3173.19 Effective date of a commingling 
and allocation approval. 

(a) If the BLM approves a CAA, the 
effective date of the CAA is the first day 
of the month following first production 
through the FMPs for the CAA. 

(b) If the BLM approves a 
modification, the effective date is the 
first day of the month following 
approval of the modification. 

(c) A CAA does not modify any of the 
terms of the leases, units, or CAs 
covered by the CAA. 

§ 3173.20 Terminating a commingling and 
allocation approval. 

(a) The AO may terminate a CAA for 
any reason, including, but not limited 
to, the following: 

(1) Changes in technology, regulation, 
or BLM policy; 
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(2) Operator non-compliance with the 
terms or COAs of the CAA or this 
subpart; or 

(3) The AO determines that a lease, 
unit, or CA subject to the CAA has 
terminated, or a unit PA subject to the 
CAA has ceased production. 

(b) If only one lease, unit PA, or CA 
remains subject to the CAA, the CAA 
terminates automatically. 

(c) An operator may terminate its 
participation in a CAA by submitting a 
Sundry Notice to the BLM. The Sundry 
Notice must identify the FMP(s) for the 
lease(s), unit PA(s), or CA(s) previously 
subject to the CAA. Termination by one 
operator does not mean the CAA 
terminates as to all other participating 
operators, so long as one of the other 
provisions of this subpart is met and the 
remaining operators submit a Sundry 
Notice requesting a new CAA as 
outlined in paragraph (e) of this section. 

(d) The AO will notify in writing all 
operators who are a party to the CAA of 
the effective date of the termination and 
any inconsistencies or deficiencies with 
their CAA approval that serve as the 
reason(s) for termination. The operator 
must correct any inconsistencies or 
deficiencies that the AO identifies, 
provide the additional information that 
the AO has requested, or request an 
extension of time from the AO, within 
20 business days after receipt of the 
BLM’s notice, or the CAA is terminated. 

(e) If a CAA is terminated, each lease, 
unit PA, or CA that was included in the 
CAA may require a new FMP number(s) 
or a new CAA. Operators will have 30 
days to apply for a new FMP number 
(§ 3173.12) or CAA (§ 3173.15), if 
applicable. The existing FMP number 
may be used for production reporting 
until a new FMP number is assigned or 
CAA is approved. 

§ 3173.21 Combining production downhole 
in certain circumstances. 

(a)(1) Combining production from a 
single well drilled into different 
hydrocarbon pools or geologic 
formations (e.g., a directional well) 
underlying separate adjacent properties 
(whether Federal, Indian, State, or 
private), where none of the hydrocarbon 
pools or geologic formations underlie or 
are common to more than one of the 
respective properties, constitutes 
commingling for purposes of §§ 3173.14 
through 3173.20. 

(2) If any of the hydrocarbon pools or 
geologic formations underlie or are 
common to more than one of the 
properties, the operator must establish a 
unit PA (see 43 CFR part 3180) or CA 
(see 43 CFR 3105.2–1–3105.2–3), as 
applicable, rather than applying for a 
CAA. 

(b) Combining production downhole 
from different geologic formations on 
the same lease, unit PA, or CA in a 
single well requires approval of the AO 
(see 43 CFR 3162.3–2), but it is not 
considered commingling for production 
accounting purposes. 

§ 3173.22 Requirements for off-lease 
measurement. 

The BLM will consider granting a 
request for off-lease measurement if the 
request: 

(a) Involves only production from a 
single lease, unit PA, CA, or CAA; 

(b) Provides for accurate production 
accountability; 

(c) Is in the public interest 
(considering factors such as BMPs, 
topographic and environmental 
conditions that make on-lease 
measurement physically impractical, 
and maximum ultimate economic 
recovery); and 

(d) Occurs at an approved FMP. A 
request for approval of an FMP (see 
§ 3173.12) may be filed concurrently 
with the request for off-lease 
measurement. 

§ 3173.23 Applying for off-lease 
measurement. 

To apply for approval of off-lease 
measurement, the operator must submit 
the following to the BLM office having 
jurisdiction over the leases, units, or 
communitized areas: 

(a) A completed Sundry Notice; 
(b) Justification for off-lease 

measurement (considering factors such 
as BMPs, topographic and 
environmental issues, and maximum 
ultimate economic recovery); 

(c) A topographic map or maps of 
appropriate scale showing the 
following: 

(1) The boundary of the lease, unit, 
unit PA, or communitized area from 
which the production originates; and 

(2) The location of existing or planned 
facilities and the relative location of all 
wellheads (including the API number 
for each well) and piping included in 
the off-lease measurement proposal, and 
existing FMPs or FMPs proposed to be 
installed to the extent known or 
anticipated; 

(d) The surface ownership of all land 
on which equipment is, or is proposed 
to be, located; 

(e) If any of the proposed off-lease 
measurement facilities are located on 
non-federally owned surface, a written 
concurrence signed by the owner(s) of 
the surface and the owner(s) of the 
measurement facilities, including each 
owner’s name, address, and telephone 
number, granting the BLM unrestricted 
access to the off-lease measurement 

facility and the surface on which it is 
located, for the purpose of inspecting 
any production, measurement, water 
handling, or transportation equipment 
located on the non-Federal surface up to 
and including the FMP, and for 
otherwise verifying production 
accountability. If the ownership of the 
non-Federal surface or of the 
measurement facility changes, the 
operator must obtain and provide to the 
AO the written concurrence required 
under this paragraph from the new 
owner(s) within 30 days of the change 
in ownership; 

(f) A right-of-way grant application 
(Standard Form 299), filed under 43 
CFR part 2880, if the proposed off-lease 
FMP is on a pipeline, or under 43 CFR 
part 2800, if the proposed off-lease FMP 
is a meter or storage tank. This 
requirement applies only when new 
surface disturbance is proposed for the 
FMP and its associated facilities are 
located on BLM-managed land; 

(g) A right-of-way grant application, 
filed under 25 CFR part 169 with the 
appropriate BIA office, if any of the 
proposed surface facilities are on Indian 
land outside the lease, unit, or 
communitized area from which the 
production originated; 

(h) Written approval from the 
appropriate surface-management 
agency, if new surface disturbance is 
proposed for the FMP and its associated 
facilities are located on Federal land 
managed by an agency other than the 
BLM; 

(i) An application for approval of off- 
lease royalty-free use (if required under 
applicable rules), if the operator 
proposes to use production from the 
lease, unit, or CA as fuel at the off-lease 
measurement facility without payment 
of royalty; 

(j) A statement that indicates whether 
the proposal includes all, or only a 
portion of, the production from the 
lease, unit, or CA. (For example, gas, but 
not oil, could be proposed for off-lease 
measurement.) If the proposal includes 
only a portion of the production, 
identify the FMP(s) where the 
remainder of the production from the 
lease, unit, or CA is measured or is 
proposed to be measured; and 

(k) If the operator is applying for an 
amendment of an existing approval of 
off-lease measurement, the operator 
must submit a completed Sundry Notice 
required under paragraph (a) of this 
section, and information required under 
paragraphs (b) through (j) of this section 
to the extent the information previously 
submitted has changed. 
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§ 3173.24 Effective date of an off-lease 
measurement approval. 

If the BLM approves off-lease 
measurement, the approval is effective 
on the date that the approval is issued, 
unless the approval specifies a different 
effective date. 

§ 3173.25 Existing approved off-lease 
measurement. 

(a) Upon receipt of an operator’s 
request for assignment of an FMP 
number to a facility associated with an 
off-lease measurement approval existing 
on January 17, 2017, the AO will review 
the existing approved off-lease 
measurement for consistency with the 
minimum standards and requirements 
for an off-lease measurement approval 
under § 3173.22. The AO will notify the 
operator in writing of any 
inconsistencies or deficiencies. 

(b) The operator must correct any 
inconsistencies or deficiencies that the 
AO identifies, provide any additional 
information the AO requests, or request 
an extension of time from the AO, 
within 20 business days after receipt of 
the AO’s notice. The extension request 
must explain the factors that will 
prevent the operator from complying 
within 20 days and provide a timeframe 
under which the operator can comply. 

(c) The AO may terminate the existing 
off-lease measurement approval and 
grant a new off-lease measurement 
approval with new or amended COAs to 
make the approval consistent with the 
requirements for off-lease measurement 
under § 3173.22 in connection with 
approving the requested FMP. If the 
operator appeals the new off-lease 
measurement approval, the existing off- 
lease measurement approval will 
continue in effect during the pendency 
of the appeal. 

(d) If the existing off-lease 
measurement approval does not meet 
the standards and requirements of 
§ 3173.22 and the operator does not 
correct the deficiencies, the AO may 
terminate the existing off-lease 
measurement approval under § 3173.27 
and deny the request for an FMP 
number for the facility associated with 
the existing off-lease measurement 
approval. 

(e) If the existing off-lease 
measurement approval under this 
section is consistent with the 
requirements under § 3173.22, then that 
existing off-lease measurement is 
grandfathered and will be part of its 
FMP approval. 

(f) If the BLM grants a new off-lease 
measurement approval to replace an 
existing off-lease measurement 
approval, the new approval is effective 
on the first day of the month following 
its approval. 

§ 3173.26 Relationship of off-lease 
measurement approval to royalty-free use 
of production. 

Approval of off-lease measurement 
does not constitute approval of off-lease 
royalty-free use of production as fuel in 
facilities located at an FMP approved 
under the off-lease measurement 
approval. 

§ 3173.27 Termination of off-lease 
measurement approval. 

(a) The BLM may terminate off-lease 
measurement approval for any reason, 
including, but not limited to, the 
following: 

(1) Changes in technology, regulation, 
or BLM policy; or 

(2) Operator non-compliance with the 
terms or conditions of approval of the 
off-lease measurement approval or 
§§ 3173.22 through 3173.26. 

(b) The BLM will notify the operator 
in writing of the effective date of the 
termination and any inconsistencies or 
deficiencies with its off-lease 
measurement approval that serve as the 
reason(s) for termination. The operator 
must correct any inconsistencies or 
deficiencies that the BLM identifies, 
provide any additional information the 
AO requests, or request an extension of 
time from the AO within 20 business 
days after receipt of the BLM’s notice, 
or the off lease measurement approval 
terminates on the effective date. 

(c) The operator may terminate the 
off-lease measurement by submitting a 
Sundry Notice to the BLM. The Sundry 
Notice must identify the new FMP(s) for 
the lease(s), unit(s), or CA(s) previously 
subject to the off-lease measurement 
approval. 

(d) If off-lease measurement is 
terminated, each lease, unit PA, or CA 
that was subject to the off-lease 
measurement approval may require a 
new FMP number(s) or a new off-lease 
measurement approval. Operators will 
have 30 days to apply for a new FMP 
number or off-lease measurement 
approval, whichever is applicable. The 
existing FMP number may be used for 
production reporting until a new FMP 
number is assigned or off-lease 
measurement is approved. 

§ 3173.28 Instances not constituting off- 
lease measurement, for which no approval 
is required. 

(a) If the approved FMP is located on 
the well pad of a directionally or 
horizontally drilled well that produces 
oil and gas from a lease, unit, or 
communitized area on which the well 
pad is not located, measurement at the 
FMP does not constitute off-lease 
measurement. However, if the FMP is 
located off of the well pad, regardless of 
distance, measurement at the FMP 
constitutes off-lease measurement, and 
BLM approval is required under 
§§ 3173.22 through 3173.26. 

(b) If a lease, unit, or CA consists of 
more than one separate tract whose 
boundaries are not contiguous (e.g., a 
single lease comprises two or more 
separate tracts), measurement of 
production at an FMP located on one of 
the tracts is not considered to be off- 
lease measurement if: 

(1) The production is moved from one 
tract within the same lease, unit, or 
communitized area to another area of 
the lease, unit, or communitized area on 
which the FMP is located; and 

(2) Production is not diverted during 
the movement between the tracts before 
the FMP, except for production used 
royalty free. 

§ 3173.29 Immediate assessments for 
certain violations. 

Certain instances of noncompliance 
warrant the imposition of immediate 
assessments upon discovery, as 
prescribed in the following table. 
Imposition of these assessments does 
not preclude other appropriate 
enforcement actions: 

TABLE 1 TO § 3173.29—VIOLATIONS SUBJECT TO AN IMMEDIATE ASSESSMENT 

Violation 

Assessment 
amount per 

violation 
($) 

1. An appropriate valve on an oil storage tank was not sealed, as required by § 3173.2 ................................................................. 1,000 
2. An appropriate valve or component on an oil metering system was not sealed, as required by § 3173.3 ................................... 1,000 
3. A Federal seal is removed without prior approval of the AO or AR, as required by § 3173.4 ....................................................... 1,000 
4. Oil was not properly measured before removal from storage for use on a different lease, unit, or CA, as required by 

§ 3173.7(b) ....................................................................................................................................................................................... 1,000 
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TABLE 1 TO § 3173.29—VIOLATIONS SUBJECT TO AN IMMEDIATE ASSESSMENT—Continued 

Violation 

Assessment 
amount per 

violation 
($) 

5. An FMP was bypassed, in violation of § 3170.4 ............................................................................................................................. 1,000 
6. Theft or mishandling of production was not reported to the BLM, as required by § 3173.8 .......................................................... 1,000 
7. Records necessary to determine quantity and quality of production were not retained, as required by § 3170.7 ........................ 1,000 
8. FMP application was not submitted, as required by § 3173.12 ...................................................................................................... 1,000 
9. (i) For facilities that begin operation after January 17, 2017, BLM approval for off-lease measurement was not obtained be-

fore removing production, as required by § 3173.23 ....................................................................................................................... 1,000 
(ii) Facilities that were in operation on or before January 17, 2017, are subject to an assessment if they do not have an existing 

BLM approval for off-lease measurement. 
10. (i) For facilities that begin operation after January 17, 2017, BLM approval for surface commingling was not obtained before 

removing production, as required by § 3173.15 .............................................................................................................................. 1,000 
(ii) Facilities that were in operation on or before January 17, 2017, are subject to an assessment if they do not have an existing 

BLM approval for surface commingling. 
11. (i) For facilities that begin operation after January 17, 2017, BLM approval for downhole commingling was not obtained be-

fore removing production, as required by § 3173.15 ....................................................................................................................... 1,000 
(ii) Facilities that were in operation on or before January 17, 2017, are subject to an assessment if they do not have an existing 

BLM approval for downhole commingling. 

Appendix A to Subpart 3173— 
Examples of Site Facility Diagrams 

I. Diagrams 

1. Site Facility Diagrams and Sealing of Valve 
Introduction 

2. Diagrams 

Diagrams Description 

I–A ............ Gas well without separation equipment. 
I–B ............ Gas well with separation equipment. 
I–C ............ Single operator with co-located facilities single oil tank, gas, and water storage. 
I–D ............ Oil sales with multiple oil tanks, gas, and water storage. 
I–E ............ Co-located facilities with multiple operators, oil sales by liquid meter (Lease Automatic Custody Transfer or Coriolis Measurement 

System), gas, and water storage. 
I–F ............ On-lease gas plant, with oil sales by liquid meter, Liquefied Petroleum Gas (LPG)/Natural Gas Liquids (NGL) sales by liquid meter, 

inlet gas, tailgate gas, flared or vented and plant process gas used. 
I–G ........... Enhanced recovery water injection or other water disposal facility. 
I–H ............ Pod Facility. 
I–I ............. On-lease with gas measurement after the Joule–Thomson Plant (JT-Skid), oil sales by liquid meter, Liquefied Petroleum Gas 

(LPG)/Natural Gas Liquids (NGL) sales by liquid meter. 
I–J ............ On-lease with gas measurement before the Joule–Thomson Plant (JT-Skid) and oil sales by liquid meter. 

Note: No FMP number required for Liquefied Petroleum Gas (LPG)/Natural Gas Liquids (NGL) liquid meter. 

1. Site Facility Diagrams and Sealing of 
Valves Introduction 

Introduction 

Appendix A is provided not as a 
requirement but solely as an example to aid 
operators, purchasers and transporters in 

determining what valves are considered 
‘‘appropriate valves’’ subject to the seal 
requirements of this rule, and to aid in the 
preparation of facility diagrams. It is 
impossible to include every type of 
equipment that could be used or situation 
that could occur in production activities. In 

making the determination of what is an 
‘‘appropriate valve,’’ the entire facility must 
be considered as a whole, including the 
facility size, the equipment type, and the on- 
going activities at the facility. 

BILLING CODE 4310–4–P 
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mstockstill on DSK3G9T082PROD with RULES3

Facility Operator/Owner Name: ABC Oil and Gas 
Land Description: As defined in § 3170.3 

Gas meter: 
FMP No. 72300451234 

Well Fed 10 

N 

I 

I-A 
Federal/Indian Lease, unit PA, orCA Number: NMNM12345 

Page 1 of 1 
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mstockstill on DSK3G9T082PROD with RULES3

Facility Operator/Owner Name: ABC Oil and Gas 
Land Description: As defined in § 3170.3 

Gas meter: 
FMP No. 72300451234 

Gas 

Free Water 
Knockout 

Water 

I-B 

Federal/Indian Lease, unit PA, orCA Number: NMNM12345 
Page 1 of 1 

Water Trucked Free Water Knockout 

N 

I 

Fiberglass Pit 
Tank 

Gas Usage 0.1 Mcf/day X days produced= Mcfper month. 
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mstockstill on DSK3G9T082PROD with RULES3

Facility Operator/Owner Name: ABC Oil and Gas 

Land Description: As defined in § 3170.3 

Page 1 of3 

Gas meter 
FMP No. 72300451234 

Gas 

Gas meter 
FMP No. 7230045AZ12 

Well Fed lOA 
NMNM12345 

Separator 

Water Trucked 

1-C 

Federal/Indian Lease, unit PA, orCA Number: NMNM12345 and NMNM54321 

Well Fed lOB 
NMNM54321 

Water Trucked 

Oil 
FMP No. 52300451234 

Water 

N 

I 

Fiberglass Pit 
Tank 

Sealable Valve 

'l_s_e_e_a_tt_a_c_hm_e_n_t_fo_r_V_al_v_e_P_o_s_it-io_m_·_ng_d_un_·_n_g---.,1 X 
Production, Sales, and Draining Phases 

Fiberglass Pit 
Tank 
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mstockstill on DSK3G9T082PROD with RULES3

Facility Operator/Owner Name: ABC Oil and Gas 
Land Description: As defined in § 3170.3 

Diagram #I-C: 
F1 is the Fill Valve 
S 1 is the Sales Valve 
D1 is the Drain Valve 

Valve Positioning in the Production Phase 
Production into T5678 
S 1 is Sealed Closed 
F1 is Open 
D 1 is Sealed Closed 

Valve Positioning in the Sales Phase 
Sales from T5678 
S1 is Open 
F1 is Open 
D 1 is Sealed Closed 

Valve Positioning in the Drain Phase 
Draining from T5678 
S 1 is Sealed Closed 
F1 is Open 
D1 is Open 

Free Water Knockout 
Gas Usage 0.1 Mcf/day X days produced= Mcfper month. 

I-C 
Page 2 of3 

Federal/Indian Lease, unit PA, orCA Number: NMNM12345 
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mstockstill on DSK3G9T082PROD with RULES3

Facility Operator/Owner Name: ABC Oil and Gas 
Land Description: As defined in§ 3170.3 

Separator 

I-C 
Page 3 of3 

Federal/Indian Lease, unit PA, orCA Number: NMNM12345 

Fire box rated at 150,000 btu/hour (btu/hr) operated, 20 hours/day (hrs/day) 
150,000 btu/hr 7 1157 btu/cubic foot (btu/ft3) X 20 hrs/d 7 1000 = 2.51 Mcf/day 

Pump Jack 
Manufacturer fuel use when operated at 75% of rated maximum RPM, 5.87 Mcflhr X hours operating 12 hrs. = 70.44 Mcf/day 

Water Tank 
Tank Heater rated at 200,000 btu/hr operated 4 mo/yr (November, December, January, February), 10 hrs/week, 
200,000 btu/hr 7 1157 btu/ft3 X 40 hrs/mo 7 1000 = 6.91 MCF/mo. 

Oil Tank 
Tank No.: 5678 
Tank Heater rated at 200,000 btu/hr operated 4 mo/yr (November, December, January, February), 5 hrs/week 
200,000 btu/hr 7 1157 btu/ft3 X 20 hrs/mo 7 1,000 = 3.46 Mcf/mo. 

1157 btu/ft3 as dry determined by gas analysis taken at FMP No. 7230045AZ12 on MM/DD/YYY 
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mstockstill on DSK3G9T082PROD with RULES3

Facility Operator/Owner Name: ABC Oil and Gas 
Land Description: As defined in § 3170.3 

t Gas meter 
FMP No. 72300451234 

Dehydrator 

1-D 
Page 1 of3 

Federal/Indian Lease, unit PA, orCA Number: NMNM12345 
Page 1 of3 

N 

I 
Water Trucked Oil 

FMP No. 52300451234 
Separator 

Oil 
Gas 

Lined 
Emergency Pit 

Water 

See (diagram) attachment for Valve 
Positioning during Production, Sales, and 

Draining Phases 

Equalizer 

Fiberglass Pit 
Tank 

Sealable Valve 

X 
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mstockstill on DSK3G9T082PROD with RULES3

Facility Operator/Owner Name: ABC Oil and Gas 
Land Description: As defined in § 3170.3 

Diagram #I-D: 
F1 and F2 are Fill Valves 
S1 and S2 and Sales Valves 
D 1 and D2 are Drain Valves 

I-D 
Page 2 of3 

Federal/Indian Lease, unit PA, orCA Number: NMNM12345 

Valve Positioning in the Production Phase 
Production into T5678 Production into T1234 
S 1 and D 1 are Sealed Closed S2 and D2 are Sealed Closed 
Overflow/Equalizer is Open 
F 1 is open and F2 is Closed 

Valve Positioning in the Sales Phase 

Overflow/Equalizer is Open 
F2 is Open and F 1 is Closed 

Sales from T5678 through S1: Sales from T1234 through S2: 
D 1 and F 1 are Sealed Closed D2 and F2 are Sealed Closed 
Overflow/Equalizer is Sealed Closed 
S1 is Open 
S2 Sealed closed 
F2 open 
D2 open or closed 

Valve Positioning in the Drain Phase 

Overflow/Equalizer is Sealed Closed 
S2 is Open 
S 1 sealed closed 
F1 open 
D 1 open or closed 

Draining from T5678 Draining from T1234 
S1 and F1 are Sealed Closed S2 and F2 are Sealed Closed 
Overflow/Equalizer is Sealed Closed 
D1 is Open 
S-2 sealed close 
F2 open 
D2 open or closed 

Overflow/Equalizer is Sealed Closed 
D2 is Open 
S 1 sealed close 
F1 open 
D 1 open or closed 
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mstockstill on DSK3G9T082PROD with RULES3

Facility Operator/Owner Name: ABC Oil and Gas 
Land Description: As defined in § 3170.3 

Compressor 

I-D 
Page 3 of3 

Federal/Indian Lease, unit PA, orCA Number: NMNM12345 

Manufacturer fuel use when operated at 80% of rated maximum, 24.87 Mcf/hr X 24 hrs. = 596.88 Mcf/day 

Dehydrator 
Fire box rated at 75,000 btulhr operated, 20 hrs/day 
75,000 btulhr 7 1,157 btu/ft3 X 20 hrs/day 4 7 1,000 = 1.30 Mcf/day 

Separator 
Fire box rated at 150,000 btulhr operated 4 mo/yr, 20 hrs/day 
150,000 btulhr 7 1,157 btu/ft3 X 20 hrs/day 71,000 = 2.59 Mcf/day 

Water Tank 
Tank Heater rated at 200,000 btu/hr operated 4 mo/yr, 10 hrs/week, 70% efficiency 
200,000 btulhr 7 1,157 btu/ft3 X 40 hrs/mo 7 1,000 = 6.91 Mcf/mo. 

Oil Tank No.: 5678 
Tank Heater rated at 200,000 btu/hr operated 4 mo/yr, 5 hrs/week 
200,000 btulhr 7 1,157 btu/ft3 X 20 hrs/mo 7 1,000 = 3.46 Mcf/mo. 

Oil Tank No.: 1234 
Tank Heater rated at 200,000 btu/hr operated 4 mo/yr, 5 hrs/week 
200,000 btulhr 7 1,157 btu/ft3 (see current gas analysis) X 20 hrs/mo 7 1,000 = 3.46 Mcf/mo. 

1157 btu/ft3 as dry determined by gas analysis taken at FMP No. 72300451234 on MM/DD/YYY 
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mstockstill on DSK3G9T082PROD with RULES3

Facility Operator/Owner Name: ABC Oil and Gas 
Land Description: As defined in § 3170.3 

Gas meter 
FMP No. 72300451234 

Dehydrator 

Separator 
Water Pumped 

Gas Oil 

Water 

Unlined 

N 
Emergency Pit 

I 
Header 

f f 
Weill Well2 

API No. API No. 

1-E 
Page 1 of3 

Federal/Indian Lease, unit PA, or CA Number: NMNM12345 

Co-located Facility Operated by: 
Oil & Gas Major LTD., 

NMNM54321 

Bad Oil Recirculation System 

Oil 
FMP No. 62300451234 

Bad Oil Return 

Steel Pit 
Tank 

z 
Sealable Valve 

f 
Well3 

API No. 

See (diagram) attachment for Valve 
Positioning during Production, Sales, and 

Draining Phases 
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mstockstill on DSK3G9T082PROD with RULES3

I-E 
Page 2 of3 

Facility Operator/Owner Name: ABC Oil and Gas 
Land Description: As defined in § 3170.3 

Federal/Indian Lease, unit PA, orCA Number: NMNM12345 

Diagram #I-E: 
F1, F2 and F3 are Fill Valves 
S 1 and S2 are Sales Valves 
D1, D2 and D3 are Drain Valves 
R1 is a Recirculation Valve 

Valve Positioning in the Production Phase for FMP No. 62300451234 
Production into 5678, 1234 and 6851 
S1, F1, F2, F3 and R1 are Open 
D 1 and D2 are Sealed Closed 
Equalizer is open 

Valve Positioning in the Sales Phase 
Production into 5678, 1234 and 6851 
S1, F1, F2, F3 and R1 are Open 
D 1 and D2 are Sealed Closed 
Equalizer is open 

Valve Positioning in the Drain Phase 
Draining from 5678 Draining from 1234 
S1 and F1 are Sealed Closed S2 and F2 are Sealed Closed 
Equalizer is Sealed Closed 
D 1 and S2 are Open 
D2 Sealed Closed 

Dehydrator 

Equalizer is Sealed Closed 
D2 and S 1 are Open 
D1 Sealed Closed 

Fire box rated at 75,000 btu/hr operated 24 hrs/day, 20 hrs/day 
75,000 btu/hr 7 1,157 btu/ft3 X 20 7 1,000 = 1.30 Mcf/day 

Draining from 6851 
R1 is Sealed Closed 
F3 is Sealed Closed 
D3 Open 
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mstockstill on DSK3G9T082PROD with RULES3

Facility Operator/Owner Name: ABC Oil and Gas 
Land Description: As defined in § 3170.3 

Separator 
Fire box rated at 150,000 btu!hr operated 4 mo/yr, 20 hrs/day 
150,000 btu!hr -c- 1,157 btu/ft3 X 20 -c- 1,000 = 2.59 Mcf/day 

1-E 
Page3of3 

Federal/Indian Lease, unit PA, orCA Number: NMNM12345 

1157 btu/ft3 as dry determined by gas analysis taken at FMP No. 72300451234 on MM/DD/YYY 

Charge pump, water pump and oil recirculation pump are electric motor/gasoline engine powered and not subject to royalty-free. 

The following components on liquid measurement metering system will be effectively sealed (list as appropriate) for FMP No.: 62300451234 
1. Sample probe; 
2. Sampler volume control; 
3. All valves on lines entering or leaving the sample container excluding the safety pop-offvalve (if so equipped). Each valve must be 

sealed in the open or closed position, as appropriate; 
4. Meter assembly, including the counter head and meter head; 
5. Temperature averager/recorder; 
6. Pressure adjustment on the back-pressure valve downstream of the meter; 
7. CMS or LACT; 
8. Any drain valves in the system; 
9. Manual sampling valves (if so equipped); 
10. Valves larger than 1 inch on the diverter lines; 
11. Right-angle; 
12. Totalizer; and 
13. Prover connections. 
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mstockstill on DSK3G9T082PROD with RULES3

1-F 

Facility Operator/Owner Name: Oil and Gas Plant Operations Inc. Federal/Indian Lease, unit PA, orCA Number: NMNM12345 
Land Description: As defined in § 3170.3 Page 1 of 3 

.s o:s ..... 
Q 

Well 1, API No. Well2, API No. 

Gas Plant Process/Used 
Gas Plant FlareN enting Meter 

Gas Plant Inlet Meter 

Oil/Drip/Condensate 

t:ti 
Pl 
0.. 
0 

Lffl T~-~0~2w I~ 
~ 

LACT/CMS 

FMP No. 62300391235 

Meter 

To Separator 1111 1 

Lease, Unit P A, or CA Gas Plant 
Processes/Processing 

I LPG/NGLto 
Pressurized Storage 

Vessels 

z 
Sealable Valve 

Gas Plant Tailgate 
Meter 

FMP No. 72300391234 

N 

I 
FMP No. 62300391234 
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mstockstill on DSK3G9T082PROD with RULES3

I-F 

Facility Operator/Owner Name: ABC Oil and Gas 
Land Description: As defined in § 3170.3 

Federal/Indian Lease, unit PA, orCA Number: NMNM12345 
Page 2 of3 

Diagram #I-F: 
F1, F2, F3, F4, F5, and F6 are Fill Valves 
S1, S2, S3, S4, S5, and S6 are Sales Valves 
D1, D2, D3, D4, D5 and D6 are Drain Valves 

Valve Positioning in the Production Phase 
Production into T5676 Production into T5677: 
D 1 is Sealed Closed D2 is Sealed Closed 

Valve Positioning in the Sales Phase 
Sales from T5676 through S 1: Sales from T5677 through S2: 
D 1 is Sealed Closed D2 is Sealed Closed 

Valve Positioning in the Drain Phase 
Draining from T5676 Draining from T5677: 
S 1 is Sealed Closed S2 is Sealed Closed 
F1 is Sealed Closed 
Overflow is Sealed Closed 
D1 is Open 

F2 is Sealed Closed 
Overflow is Sealed Closed 
D2 is Open 

Valve Positioning in the Production Phase 
Production into T5680 Production into T5681: 
D4 is Sealed Closed D5 is Sealed Closed 

Production into T5678 
D3 is Sealed Closed 

Sales from T5678 through S3: 
D3 is Sealed Closed 

Draining from T5678 
S3 is Sealed Closed 
F3 is Sealed Closed 
Overflow is Sealed Closed 
D3 is Open 

Production into T5682 
D6 is Sealed Closed 
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mstockstill on DSK3G9T082PROD with RULES3

I-F 
Facility Operator/Owner Name: ABC Oil and Gas 
Land Description: As defined in § 3170.3 

Federal/Indian Lease, unit PA, orCA Number: NMNM12345 
Page 3 of3 

Valve Positioning in the Sales Phase 
Sales from T5680 through S4: Sales from T5681 through S5: 
D4 is Sealed Closed D5 is Sealed Closed 

Valve Positioning in the Drain Phase 
Draining from T5680 Draining from T5681: 
S4 is Sealed Closed S5 is Sealed Closed 
F4 is Sealed Closed 
Overflow is Sealed Closed 
D4 is Open 

F5 is Sealed Closed 
Overflow is Sealed Closed 
D5 is Open 

Sales from T5682 through S6: 
D6 is Sealed Closed 

Draining from T5682 
S6 is Sealed Closed 
F6 is Sealed Closed 
Overflow is Sealed Closed 
D6 is Open 

The following components on liquid measurement metering system will be effectively sealed (list as appropriate) for tanks numbered 5676, 5677, 
and 5678. 

1. Sample probe; 
2. Sampler volume control; 
3. All valves on lines entering or leaving the sample container excluding the safety pop-off valve (if so equipped). Each valve must be 

sealed in the open or closed position, as appropriate; 
4. Meter assembly, including the counter head and meter head; 
5. Temperature averager/recorder; 
6. Pressure adjustment on the back-pressure valve downstream of the meter; 
7. CMS or LACT; 
8. Any drain valves in the system; 
9. Manual sampling valves (if so equipped); 
10. Valves larger than 1 inch on the diverter lines; 
11. Right-angle; 
12. Totalizer; and 
13. Prover connections. 
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ER17NO16.015</GPH>

mstockstill on DSK3G9T082PROD with RULES3

Facility Operator/Owner Name: ABC Oil and Gas 
Land Description: As defined in § 3170.3 

Equalize 
r 

Water 

Water from 
Producing Wells by 

Pipeline 

I-G 

Federal/Indian Lease, unit PA, or CA Number: NMNM98765 
Page 1 of2 

Water from 
Producing Wells by 

Enhanced Recovery Water 
Injection or other Water 
Disposal Facility 

Water Supply 
Well No 200 

Injection Pump, 
Filter Building and 

Chemical Treatment 

~Fuel Gas Supply Meter 

I Injection Header I 

~ ~ ~ 
Well1 API We112 API Wel13 API 

All Royalty-Free gas is first measured 
through the "Fuel Gas Supply Meter" I 
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mstockstill on DSK3G9T082PROD with RULES3

Facility Operator/Owner Name: ABC Oil and Gas 
Land Description: As defined in§ 3170.3 

Diagram #I -G: 
Fl is the Fill Valve 
S 1 is the Sales Valve 
D1 is the Drain Valve 

Valve Positioning in the Production Phase 
Production into T5555 
S 1 is Sealed Closed 
Fl is Open 
D 1 is Sealed Closed 

Valve Positioning in the Sales Phase 
Sales form T5555 
S1 is Open 
Fl is Open 
D 1 is Sealed Closed 

Valve Positioning in the Drain Phase for 
Draining from T5555 
S 1 is Sealed Closed 
Fl is Open 
D1 is Open 

I-G 

Attachment 

Federal/Indian Lease, unit PA, or CA Number: NMNM98765 
Page 2 of2 
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mstockstill on DSK3G9T082PROD with RULES3

Facility Operator/Owner Name: ABC Oil and Gas 
Land Description: As defined in§ 3170.3 

N 

I 

Pod2 
FMP No. 230045A24E 

Gas 

Free Water 
Knockout 

Fiberglass Pit 
Tank 

Water 

Water Trucked 

1-H 

Federal/Indian Lease, unit PA, orCA Number: NMNM98765 
Page 1 of3 

Pod 1 

0 

Free Water Knockout 
Gas Usage 0.1 Mcf/day 
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mstockstill on DSK3G9T082PROD with RULES3

Facility Operator/Owner Name: ABC Oil and Gas 
Land Description: As defined in § 3170.3 

POD Facility 
2 

1-H 
FederaVIndian Lease, unit PA, orCA Number: NMNM98765 

Page 2 of3 

POD Facility 
1 

r----------------------------------------1 r----------------------------------------1 
POD Master Meter 

· POD Master Meter 

FMP No. 7230045A24E FMP No. 7230045AD44 FMP No. 74300459029Z 

-------...[ ) •I 

FMP No. 733004537NM FMP No. 7430045S5G9 FMP No. 7430045VM34 

F~Ql23 FMP Ne. 733QQ45'38FG FMP No. 7430045MI89 

-------...[ ) •I 
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mstockstill on DSK3G9T082PROD with RULES3

Facility Operator/Owner Name: ABC Oil and Gas 
Land Description: As defined in§ 3170.3, 

FMP No. 743004590292 
Federal/Indian Lease, unit PA, orCA Number: NMNM98765 

FMP No. 7430045S5G9 
Federal/Indian Lease, unit PA, orCA Number: NMNM1234A 

FMP No. 7430045MI89 
Federal/Indian Lease, unit PA, orCA Number: NMSF10254 

FMP No. 7230045A24E 
Federal/Indian Lease, unit PA, orCA Number: NMNM56789 

FMP No. 7230045Z4GB 
Federal/Indian Lease, unit PA, orCA Number: NMNM1234C 

FMP No. 73300450123 
Federal/Indian Lease, unit PA, orCA Number: NMSF10983 

I-H 
Federal/Indian Lease, unit PA, orCA Number: NMNM98765 

Page 3 of3 

POD 1 

FMP No. 7430045K5L8 
Federal/Indian Lease, unit PA, orCA Number: NMNM98765 

FMP No. 7430045VM34 
Federal/Indian Lease, unit PA, orCA Number: NMNM56789D 

FMP No. 7430045NX30 
Federal/Indian Lease, unit PA, orCA Number: NMSF10254 

POD2 

FMP No. 7230045AD44 
Federal/Indian Lease, unit PA, orCA Number: NMNM54321A 

FMP No. 733004537NM 
Federal/Indian Lease, unit PA, orCA Number: NMNM56789B 

FMP No. 733004538FG 
Federal/Indian Lease, unit PA, orCA Number: NMSF10254 
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mstockstill on DSK3G9T082PROD with RULES3

Facility Operator/Owner Name: ABC Oil and Gas 
Land Description: As defined in § 3170.3 

Well 1, API No. 

+ 
Well2, APINo. 

+ 
Header 

Gas 

Oil/Drip/Condensate 

t:ti 
Pl 
0.. 
0 

.s Lffl T~-~0~2w "' I~ .... 
Ci 

~ 

LACT/CMS 

I-I 

Federal/Indian Lease, unit PA, orCA Number: NMNM12345 
Page 1 of4 

Gas Meter 
FMP No. 72300391234 

N 

I 
Joule-Thomson Plant (JT -Skid) 

FMP No. 62300391234 

I LPG/NGLto 
Pressurized Storage 

Vessels 

z 
Sealable Valve 
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mstockstill on DSK3G9T082PROD with RULES3

I-I 

Facility Operator/Owner Name: ABC Oil and Gas 
Land Description: As defined in § 3170.3 

Federal/Indian Lease, unit PA, orCA Number: NMNM12345 
Page 2 of4 

Diagram #I-I: 
F1, F2, F3, F4, F5, and F6 are Fill Valves 
S1, S2, S3, S4, S5, and S6 are Sales Valves 
D1, D2, D3, D4, D5 and D6 are Drain Valves 

Valve Positioning in the Production Phase 
Production into T5676 Production into T5677: 
D 1 is Sealed Closed D2 is Sealed Closed 

Valve Positioning in the Sales Phase 
Sales from T5676 through S 1: Sales from T5677 through S2: 
D 1 is Sealed Closed D2 is Sealed Closed 

Valve Positioning in the Drain Phase 
Draining from T5676 Draining from T5677: 
S 1 is Sealed Closed S2 is Sealed Closed 
F1 is Sealed Closed 
Overflow is Sealed Closed 
D1 is Open 

F2 is Sealed Closed 
Overflow is Sealed Closed 
D2 is Open 

Valve Positioning in the Production Phase 
Production into T5680 Production into T5681: 
D4 is Sealed Closed D5 is Sealed Closed 

Production into T5678 
D3 is Sealed Closed 

Sales from T5678 through S3: 
D3 is Sealed Closed 

Draining from T5678 
S3 is Sealed Closed 
F3 is Sealed Closed 
Overflow is Sealed Closed 
D3 is Open 

Production into T5682 
D6 is Sealed Closed 
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mstockstill on DSK3G9T082PROD with RULES3

I-I 

Facility Operator/Owner Name: ABC Oil and Gas 
Land Description: As defined in § 3170.3 

Federal/Indian Lease, unit PA, orCA Number: NMNM12345 
Page 3 of4 

Valve Positioning in the Sales Phase 
Sales from T5680 through S4: Sales from T5681 through S5: 
D4 is Sealed Closed D5 is Sealed Closed 

Valve Positioning in the Drain Phase 
Draining from T5680 Draining from T5681: 
S4 is Sealed Closed S5 is Sealed Closed 
F4 is Sealed Closed F5 is Sealed Closed 
Overflow is Sealed Closed 
D4 is Open 

Overflow is Sealed Closed 
D5 is Open 

Sales from T5682 through S6: 
D6 is Sealed Closed 

Draining from T5682 
S6 is Sealed Closed 
F6 is Sealed Closed 
Overflow is Sealed Closed 
D6 is Open 

The following components on liquid measurement metering system will be effectively sealed (list as appropriate) for tanks numbered 5676, 5677, 
and 5678. 

1. Sample probe; 
2. Sampler volume control; 
3. All valves on lines entering or leaving the sample container excluding the safety pop-offvalve (if so equipped). Each valve must be 

sealed in the open or closed position, as appropriate; 
4. Meter assembly, including the counter head and meter head; 
5. Temperature averager/recorder; 
6. Pressure adjustment on the back-pressure valve downstream of the meter; 
7. CMS or LACT; 
8. Any drain valves in the system; 
9. Manual sampling valves (if so equipped); 
10. Valves larger than 1 inch on the diverter lines; 
11. Right-angle; 
12. Totalizer, manufacturer; and 
13. Prover connections. 
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mstockstill on DSK3G9T082PROD with RULES3

I-I 

Facility Operator/Owner Name: ABC Oil and Gas 
Land Description: As defined in § 3170.3 

Federal/Indian Lease, unit PA, orCA Number: NMNM12345 
Page 4 of4 

The following components on liquid measurement metering system will be effectively sealed (list as appropriate) for tanks numbered 5680, 5681, 
and 5682. 

1. Sample probe; 
2. Sampler volume control; 
3. All valves on lines entering or leaving the sample container excluding the safety pop-off valve (if so equipped). Each valve must be 

sealed in the open or closed position, as appropriate; 
4. Meter assembly, including the counter head and meter head; 
5. Temperature averager/recorder; 
6. Pressure adjustment on the back-pressure valve downstream of the meter; 
7. CMS or LACT; 
8. Any drain valves in the system; 
9. Manual sampling valves (if so equipped); 
10. Valves larger than 1 inch on the diverter lines; 
11. Right-angle; 
12. Totalizer, manufacturer; and 
13. Prover connections. 

Separator 
Fire box rated at 150,000 btu/hr operated, 20 hrs/day 
150,000 btu/hr -o- 1,450 btu/ft3 (estimated) X 20 -o- 1,000 = 2.07 Mcf/day 
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mstockstill on DSK3G9T082PROD with RULES3

Facility Operator/Owner Name: ABC Oil and Gas 
Land Description: As defined in§ 3170.3 

Well 1, tPI No. We112, .APT No. 

Header 

1-J 
Federal/Indian Lease, unit PA, orCA Number: NMNM12345 

Page 1 of3 

Gas Meter 
Separator FMP No. 72300391234 

OiliDrip/Condensate 

~ 

ttl 
~ 
g 

I 

LACT/CMS 

FMP No. 62300391235 

N 

I 
Joule-Thomson Plant (JT -Skid) 

LPG/NGLto 
Pressurized Storage 

Vessels 

X 
Sealable Valve 

Note: No FMP number required for Liquefied 
Petroleum Gas (LPG)/Natural Gas Liquids (NGL) 

liquid meter. 
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mstockstill on DSK3G9T082PROD with RULES3

I-J 

Facility Operator/Owner Name: ABC Oil and Gas 
Land Description: As defined in § 3170.3 

Federal/Indian Lease, unit PA, orCA Number: NMNM12345 
Page 2 of3 

Diagram #I -J: 
F1, F2, and F3, are Fill Valves 
S1, S2, and S3 are Sales Valves 
D1, D2, and D3 Drain Valves 

Valve Positioning in the Production Phase 
Production into T5676 Production into T5677: 
D 1 is Sealed Closed D2 is Sealed Closed 

Valve Positioning in the Sales Phase 
Sales from T5676 through S 1: Sales from T5677 through S2: 
D 1 is Sealed Closed D2 is Sealed Closed 

Valve Positioning in the Drain Phase 
Draining from T5676 Draining from T5677: 
S 1 is Sealed Closed S2 is Sealed Closed 
F1 is Sealed Closed 
Overflow is Sealed Closed 
D1 is Open 

F2 is Sealed Closed 
Overflow is Sealed Closed 
D2 is Open 

Production into T5678 
D3 is Sealed Closed 

Sales from T5678 through S3: 
D3 is Sealed Closed 

Draining from T5678 
S3 is Sealed Closed 
F3 is Sealed Closed 
Overflow is Sealed Closed 
D3 is Open 
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mstockstill on DSK3G9T082PROD with RULES3

1-J 

Facility Operator/Owner Name: ABC Oil and Gas 
Land Description: As defined in § 3170.3 

Federal/Indian Lease, unit PA, orCA Number: NMNM12345 
Page 3 of3 

The following components on liquid measurement metering system will be effectively sealed (list as appropriate) for tanks numbered 5676, 5677, 
and 5678. 

1. Sample probe; 
2. Sampler volume control; 
3. All valves on lines entering or leaving the sample container excluding the safety pop-off valve (if so equipped). Each valve must be 

sealed in the open or closed position, as appropriate; 
4. Meter assembly, including the counter head and meter head; 
5. Temperature averager/recorder; 
6. Pressure adjustment on the back-pressure valve downstream of the meter; 
7. CMS or LACT; 
8. Any drain valves in the system; 
9. Manual sampling valves (if so equipped); 
10. Valves larger than 1 inch on the diverter lines; 
11. Right-angle; 
12. Totalizer, manufacturer; and 
13. Prover connections. 

Separator 
Fire box rated at 150,000 btu/hr operated, 20 hrs/day 
150,000 btu/hr -o- 1,450 btu/ft3 (estimated) X 20 -o- 1,000 = 2.07 Mcf/day 
1450 btu/ft3 as dry determined by gas analysis taken at FMP No. 72300451234 on MMIDD/YYY 
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1 Each of the statutes cited above expressly 
authorizes the Secretary of the Interior to 
promulgate necessary and appropriate rules and 
regulations governing those leases. See e.g., 30 
U.S.C. 189; 30 U.S.C. 359; 30 U.S.C. 1751; 25 U.S.C. 
396d; 25 U.S.C. 396; 25 U.S.C. 2107; and 43 U.S.C 
1740. The Secretary has delegated this authority to 
the BLM. Specifically, under Secretarial Order 
Number 3087, dated December 3, 1982, as amended 
on February 7, 1983 (48 FR 8983), and the 
Departmental Manual (235 DM 1.1), the Secretary 
has delegated regulatory authority over onshore oil 
and gas development on Federal and Indian (except 
Osage Tribe) lands to the BLM. For Indian leases, 
the delegation of authority to the BLM is reflected 
in 25 CFR parts 211, 212, 213, 225, and 227. In 
addition, as authorized by 43 U.S.C. 1731(a), the 
Secretary has delegated to the BLM regulatory 
responsibility for oil and gas operations in Indian 
lands. 235 DM 1.1.K. 

2 This figure includes 168 million barrels of 
regularly classified oil, plus additional sales of 
condensate, sweet and sour crude, black wax crude, 
other liquid hydrocarbons, inlet scrubber and drip 
or scrubber condensate, and oil losses, all of which 
are considered to be part of oil sales for accounting 
purposes. 

3 This figure includes all processed and 
unprocessed volumes recovered on-lease, nitrogen, 
fuel gas, coal bed methane, and any volumes of gas 
lost due to venting or flaring. 

DEPARTMENT OF THE INTERIOR 

Bureau of Land Management 

43 CFR Parts 3160 and 3170 

[17X.LLWO310000.L13100000.PP0000] 

RIN 1004–AE16 

Onshore Oil and Gas Operations; 
Federal and Indian Oil and Gas Leases; 
Measurement of Oil 

AGENCY: Bureau of Land Management, 
Interior. 
ACTION: Final rule. 

SUMMARY: This final rule updates and 
replaces Onshore Oil and Gas Order 
Number 4, Measurement of Oil (Order 4) 
with new regulations codified in the 
Code of Federal Regulations (CFR). It 
establishes minimum standards for the 
measurement of oil produced from 
Federal and Indian (except Osage Tribe) 
leases to ensure that production is 
accurately measured and properly 
accounted for. 
DATES: The final rule is effective on 
January 17, 2017. The incorporation by 
reference (IBR) of certain publications 
listed in the rule is approved by the 
Director of the Federal Register as of 
January 17, 2017. 
ADDRESSES: Mail: U.S. Department of 
the Interior, Director (630), Bureau of 
Land Management, Mail Stop 2134 LM, 
1849 C St. NW., Washington, DC 20240, 
Attention: 1004–AE16. 

Personal or messenger delivery: 20 M 
Street SE., Room 2134LM, Washington, 
DC 20003. 
FOR FURTHER INFORMATION CONTACT: 
Mike McLaren, Petroleum Engineer, 
BLM Wyoming, Pinedale Field Office, 
1625 West Pine St., P.O. Box 768, 
Pinedale, WY 82941, or by telephone at 
307–367–5389, for information about 
the requirements of this final rule; or 
Steven Wells, Division Chief, Fluid 
Minerals Division, 202–912–7143, for 
information regarding the Bureau of 
Land Management’s (BLM’s) Fluid 
Minerals Program. For questions related 
to regulatory process issues, please 
contact Faith Bremner at 202–912–7441. 
Persons who use a telecommunications 
device for the deaf (TDD) may call the 
Federal Relay Service at 800–877–8339 
to contact the above individuals during 
normal business hours. The Service is 
available 24 hours a day, 7 days a week 
to leave a message or question with the 
above individuals. You will receive a 
reply during normal business hours. 
SUPPLEMENTARY INFORMATION: 
I. Overview and Background 

II. Overview of Final Rule, Section-by- 
Section Analysis, and Response to 
Comments on the Proposed Rule 

III. Overview of Public Involvement and 
Consistency With GAO 
Recommendations 

IV. Procedural Matters 

I. Overview and Background 
The BLM developed this rule based 

on the proposed rule published in the 
Federal Register on September 30, 2015 
(80 FR 58952), and the BLM’s 
consideration of tribal and public 
comments received on the proposed 
rule. This final rule strengthens the 
BLM’s policies governing production 
accountability by updating its minimum 
standards for oil measurement to reflect 
the considerable changes in technology 
and industry practices that have 
occurred in the 25 years since Order 4 
was issued. It also responds to 
recommendations the United States 
Government Accountability Office 
(GAO), the Department of the Interior’s 
(Interior’s or Department’s) Office of the 
Inspector General (OIG), and the 
Secretary of the Interior’s (Secretary’s) 
Royalty Policy Committee (RPC), 
Subcommittee on Royalty Management 
(Subcommittee) made with respect to 
the BLM’s production verification 
efforts. As explained in this preamble, 
the overall volume uncertainty and 
performance goals established by this 
rule are designed to ensure that the oil 
volume reported on an Oil and Gas 
Operations Report (OGOR) submitted to 
the Office of Natural Resources Revenue 
(ONRR) is sufficiently accurate to 
ensure that the royalties due are paid. 

Like the proposed rule, the final rule 
addresses the use of new oil meter 
technology, proper measurement 
documentation, and recordkeeping; 
establishes performance standards for 
oil measurement systems; and includes 
a mechanism for the BLM to review, and 
approve for use, new oil measurement 
technology and systems. The final rule 
expands the acts of noncompliance that 
would result in an immediate 
assessment. Finally, it sets forth a 
process for the BLM to consider 
variances from these requirements. 

Key changes incorporated into the 
final rule include provisions that allow 
operators to use Coriolis measurement 
systems (CMSs) and automatic tank 
gauging (ATG) systems without having 
to obtain variances from the BLM. 

This final rule, as well as the final 
rules to update and replace Onshore Oil 
and Gas Orders Numbers 3 (Order 3) 
and 5 (Order 5) related to site security 
and the measurement of gas, 
respectively, enhance the BLM’s overall 
production verification and 
accountability program. 

The Secretary has the authority under 
various Federal and Indian mineral 
leasing laws to manage oil and gas 
operations on Federal and Indian 
(except Osage Tribe) lands. Governing 
laws include, but are not limited to, the 
Mineral Leasing Act (MLA), 30 U.S.C. 
181 et seq.; the Mineral Leasing Act for 
Acquired Lands, 30 U.S.C. 351 et seq.; 
the Federal Oil and Gas Royalty 
Management Act (FOGRMA), 30 U.S.C. 
1701 et seq.; the Indian Mineral Leasing 
Act, 25 U.S.C. 396a et seq.; the Act of 
March 3, 1909, 25 U.S.C. 396; the Indian 
Mineral Development Act, 25 U.S.C. 
2101 et seq.; and the Federal Land 
Policy and Management Act (FLPMA), 
43 U.S.C. 1701, et seq.1 

The BLM’s onshore oil and gas 
program is one of the most significant 
mineral-leasing programs in the Federal 
Government. In the fiscal year (FY) 2015 
sales year, onshore Federal oil and gas 
lease holders sold 180 million barrels of 
oil,2 2.5 trillion cubic feet of natural 
gas,3 and 2.6 billion gallons of natural 
gas liquids, with a market value of more 
than $17.7 billion, and generating 
royalties of almost $2 billion. Nearly 
half of these revenues were distributed 
to the States in which the leases are 
located. Lease holders on tribal and 
Indian lands sold 59 million barrels of 
oil, 239 billion cubic feet of natural gas, 
and 182 million gallons of natural gas 
liquids, with a market value of over $3.6 
billion, and generating royalties of over 
$0.6 billion that were all distributed to 
the applicable tribes and individual 
allotment owners. Under applicable 
laws, royalties are owed on all 
production removed or sold from 
Federal and Indian oil and gas leases. 
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4 Order 4, which was published in the Federal 
Register on February 24, 1989 (54 FR 8056), has 
been in effect since August 23, 1989. 

5 The Subcommittee was commissioned to report 
to the RPC, which was chartered under the Federal 
Advisory Committee Act to provide advice to the 
Secretary and other Departmental officials 
responsible for managing mineral leasing activities 
and to provide a forum for the public to voice 
concerns about mineral leasing activities. 

The basis for those royalty payments is 
the measured production from those 
leases. 

As explained in the preamble for the 
proposed rule, given the magnitude of 
oil production on Federal and Indian 
lands, and the BLM’s statutory and 
management obligations, it is critically 
important that the BLM ensure that 
operators accurately measure, properly 
report, and account for that production. 
However, the BLM’s rules governing 
how that oil is measured and accounted 
for are more than 25 years old and need 
to be updated and strengthened. Federal 
laws, technology, and industry 
standards have all changed significantly 
in that time. The final rule addresses the 
outdated nature of existing requirements 
and helps achieve the BLM’s objective 
of ensuring accurate measurement by 
updating and replacing Order 4’s 
requirements with regulations codified 
in the CFR, at a new 43 CFR subpart 
3174. These new regulations reflect 
changes in oil measurement practices 
and technology since Order 4 was first 
promulgated in 1989.4 

These updated requirements are the 
result of the BLM’s evaluation of its 
existing requirements, based on its 
experience in the field, and based on the 
conclusion of multiple reports and 
evaluations of the BLM’s oil and gas 
program—one by the Subcommittee, 
issued in 2007; one by the OIG, issued 
in 2009; and two reports prepared by 
the GAO, issued in 2010 and 2015. Each 
of these is described further below. 

In 2007, the Secretary appointed an 
independent panel—the 
Subcommittee—to review the 
Department’s procedures and processes 
related to the management of mineral 
revenues and to provide advice to the 
Department based on that review.5 In a 
report dated December 17, 2007, the 
Subcommittee determined that the 
BLM’s production accountability 
methods are ‘‘unconsolidated, outdated, 
and sometimes insufficient.’’ The report 
observed that: 

• BLM policy and guidance have not 
been consolidated into a single 
document or publication, resulting in 
the BLM’s 31 oil and gas field offices 
using varying policies and guidance (see 
page 31); 

• Some BLM policy and guidance are 
outdated and some policy memoranda 
have expired (ibid.); and 

• Some BLM State Offices have 
issued their own ‘‘Notices to Lessees 
and Operators’’ (NTLs) for oil and gas 
operations. While such NTLs may have 
a positive effect on local oil and gas 
field operations, they nevertheless lack 
a national perspective and may 
introduce inconsistencies among the 
States (ibid.). 

The Subcommittee specifically 
recommended that the BLM evaluate 
Order 4 to determine whether it 
includes sufficient guidance for 
ensuring that accurate royalties are paid 
on Federal oil production. As explained 
in the preamble to the proposed rule, 
the Interior Department formed a Fluid 
Minerals Team, comprising 
Departmental oil and gas experts. The 
team determined that Order 4 should be 
updated in light of changes in 
technology, the BLM, and industry 
practices. 

As noted, in addition to the 
Subcommittee report, findings and 
recommendation addressing similar 
issues have been issued by the GAO 
(Report to Congressional Requesters, Oil 
and Gas Management, Interior’s Oil and 
Gas Production Verification Efforts Do 
Not Provide Reasonable Assurance of 
Accurate Measurement of Production 
Volumes, GAO–10–313 (GAO 2010 
Report), and Report to Congressional 
Requesters, Oil and Gas Resources, 
Interior’s Production Verification 
Efforts: Data Have Improved but Further 
Actions Needed, GAO 15–39 (GAO 2015 
Report)) and the OIG (Bureau of Land 
Management’s Oil and Gas Inspection 
and Enforcement Program, CR–EV– 
0001–2009 (OIG Report)). 

In its 2010 report, the GAO found that 
the Department’s measurement 
regulations and policies do not provide 
reasonable assurances that oil and gas 
are accurately measured because, among 
other things, the Department’s policies 
for tracking where and how oil and gas 
are measured are not consistent and 
effective (GAO 2010 Report, p. 20). The 
report also found that the BLM’s 
regulations do not reflect current 
industry-adopted measurement 
technologies and standards designed to 
improve oil and gas measurement 
(ibid.). The GAO recommended that 
Interior provide Department-wide 
guidance on measurement technologies 
not addressed in current regulations and 
approve variances for measurement 
technologies in instances when the 
technologies are not addressed in 
current regulations or Department-wide 
guidance (see ibid., p. 80). The OIG 
report made a similar recommendation 

that the BLM, ‘‘Ensure that oil and gas 
regulations are current by updating and 
issuing onshore orders. . . .’’ (see p. 
11). In its 2015 report, the GAO 
reiterated that ‘‘Interior’s measurement 
regulations do not reflect current 
measurement technologies and 
standards,’’ and that this ‘‘hampers the 
agency’s ability to have reasonable 
assurance that oil and gas production is 
being measured accurately and verified 
. . .’’ (GAO 2015 Report, p. 16). Among 
its recommendations were that the 
Secretary direct the BLM to ‘‘meet its 
established time frame for issuing final 
regulations for oil measurement’’ (ibid., 
p. 32). The OIG made similar 
recommendations based on the 
Subcommittee’s report observing that 
the BLM should, ‘‘(e)nsure that oil . . . 
regulations are current by updating and 
issuing onshore orders . . .’’ (OIG 
Report, p. 11). 

The GAO’s recommendations related 
to the adequacy of the BLM’s oil 
measurement rules are also significant 
because they form one of the bases for 
the GAO’s inclusion of the BLM’s oil 
and gas program on the GAO’s High 
Risk List in 2011 (Report to 
Congressional Committees, High Risk 
Series, An Update, GAO–11–278). 
Specifically, the GAO concluded in 
2011 ‘‘that Interior’s verification of the 
volume of oil . . . produced from 
Federal leases––on which royalties are 
due the Federal government––does not 
provide reasonable assurance that 
operators are accurately measuring and 
reporting these volumes’’ (GAO–11–278, 
p. 15). Because the GAO’s 
recommendations have not yet been 
fully implemented, the onshore oil and 
gas program has remained on the High 
Risk List in subsequent updates in 2013 
(Report to Congressional Committees, 
High Risk Series, An Update, GAO–13– 
283) and 2015 (Report to Congressional 
Committees, High Risk Series, An 
Update, GAO–15–290). 

Up-to-date measurement requirements 
are critically important because they 
help ensure that oil and gas produced 
from Federal and Indian leases are 
properly accounted for, thus ensuring 
that operators pay the proper royalties 
due. 

As explained in more detail below, 
the final rule makes a number of 
changes that modernize and strengthen 
the existing requirements in Order 4. In 
general, this final rule will give industry 
more choices and flexibility for 
measuring oil produced from Federal 
and Indian leases and will also make it 
easier for operators in the future to 
adopt new technologies and processes 
as the industry continues to advance. 
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6 A CMS is a metering system that uses a Coriolis 
flow meter in conjunction with a tertiary device, 
pressure transducer, and temperature transducer in 
order to derive and report gross standard oil 
volume. A Coriolis flow meter is based on the 
principle that fluid mass flow through a tube results 
in a measurable twisting or distortion and 
consequent oscillation of the tube. Sensors measure 
that oscillation and allow for a determination of 
various variables, including volume. 

7 As explained in the proposed rule, since this 
equipment was not included in Order 4, the BLM 
did not have uniform national performance 
standards for these systems, which has led BLM 
state and field offices, while approving variances, 
to specify their own. The state-by-state approach 
results in inconsistencies among offices with 
respect to the requirements imposed on operators. 

8 The Durango Herald, New hazard with oilfield 
work, March 7, 2016; http://
www.durangoherald.com/article/20160307/ 
NEWS01/160309666/New-hazard-with-oilfield- 
work. 

9 In recent months this safety issue has been 
highlighted by news reports of the deaths of oil 
workers who died after manually opening oil tank 
hatches and being exposed to toxic fumes. 

10 The PMT is distinct from the Interior’s Gas and 
Oil Measurement Team (DOI GOMT), which 
consists of members with gas or oil measurement 
expertise from the BLM, the ONRR, and the Bureau 
of Safety and Environmental Enforcement (BSEE). 
BSEE handles production accountability for Federal 
offshore leases. The DOI GOMT is a coordinating 
body that enables the BLM and BSEE to consider 
measurement issues and track developments of 
common concern to both agencies. The BLM 
expects that the members of the BLM PMT would 
participate as part of the DOI GOMT. 

In addition to updating requirements 
with respect to existing technologies, 
the final rule also specifically 
recognizes advances in measurement 
technology by affirmatively allowing 
operators to use a CMS 6 or an ATG/ 
hybrid tank measurement system 
without first receiving a variance from 
the BLM, as is currently required.7 In 
response to GAO and RPC concerns that 
BLM field offices put out various 
policies and guidance, the final rule 
establishes nationwide requirements 
and standards for this measurement 
equipment, including a nationwide 
process for reviewing and approving 
new technology as it is developed. This 
change is significant because CMSs have 
proven to be reliable and accurate in 
field and laboratory testing and, when 
the time comes to replace their older 
systems, more and more operators are 
opting to use CMSs. 

Similarly, operators in newer well 
fields have been using ATG systems for 
internal inventory purposes for over 10 
years and only recently have they 
started using them to measure oil for 
sales and royalty-determination 
purposes. The BLM reviewed 
proprietary ATG test data that operators 
submitted to the BLM—both as public 
comment on the proposed rule and in 
support of variance requests to have 
ATG systems replace manual tank 
gauging. Based on that review, the BLM 
believes that ATG/hybrid systems can 
meet or exceed this rule’s tank-gauging 
standards and as a result they should be 
expressly allowed. Affirmatively 
allowing ATG and hybrid systems will 
also increase worker safety because 
eliminating the need for workers to 
climb on top of tanks, open hatches, and 
manually measure or sample oil reduces 
their exposure to the fumes coming out 
of the tanks.8 The final rule’s 
incorporation of ATG/hybrid systems as 
a permissible measurement method 

gives operators an additional tool to 
address growing safety concerns.9 

In recognition that new measurement 
technologies and processes, like CMSs 
and ATG systems, will continue to be 
developed and evolve, the final rule 
puts in place a process and criteria that 
will allow for a new Production 
Measurement Team (PMT) to review, 
and for the BLM to approve for use 
nationwide, new measurement 
technologies that are demonstrated to be 
reliable and accurate.10 Under this new 
system, operators would have to prove 
to the BLM that new technologies meet 
or exceed this rule’s new uncertainty 
performance standards, which for the 
first time give the BLM a set of objective 
criteria that can be applied to evaluate 
and approve any new meters, electronic 
components, computers, software, and 
procedures not specifically addressed in 
these regulations. Unlike the current 
variance system where operators must 
make such a showing each and every 
time they wish to deploy a new 
technology, under the PMT approach, 
once a technology has been approved by 
the BLM based on the PMT’s review, 
that technology can be employed at 
additional facilities or by additional 
operators without a subsequent BLM 
approval, so long as those facilities and 
operators follow all conditions of 
approval (COAs) established by the 
PMT. 

Recognizing the newness of the PMT 
process, the final rule includes a 2-year 
phase-in for that system. Over the next 
2 years, the BLM will develop and post 
on its Web site an uncertainty calculator 
that will help the BLM and industry 
determine if a particular measurement 
system or a new device meets the rule’s 
uncertainty requirements. As an 
operator designs a new system, the 
operator can plug its components into 
the calculator and know before 
installing the system whether that 
system meets the requirements, and 
could be approved by the PMT. Once 
the BLM approves a new technology for 
use, it will post the make, model, size, 
or software version on its Web site as 

approved for use for all operators 
nationwide. 

With respect to the PMT, it should be 
noted that while the final rule provides 
that the PMT will review requests and 
make recommendations to the BLM for 
approval, it is the BLM’s intent that 
such approvals will be issued by a BLM 
AO with authority over the oil and gas 
program nationally (e.g., the Director, a 
Deputy Director, or an Assistant 
Director), as opposed to that authority 
being delegated to a local level. This is 
consistent with recommendations from 
the RPC, GAO, and OIG that decisions 
on variances be granted at the national 
level to ensure they are consistent and 
have the appropriate perspective, as 
opposed to more local levels, which can 
result in inconsistencies among BLM 
field offices. 

In another important departure from 
Order 4, this final rule avoids, where 
possible, cookbook-style lists of 
requirements for operators to follow 
when determining oil quantity and 
quality. Instead, in many instances, the 
rule simply requires operators to follow 
the applicable industry standards, 
which were developed through a 
consensus process by professional 
industry groups, with input from 
Federal oil and gas experts. In each 
instance, the BLM carefully reviewed 
the applicable standards and 
determined they are technically 
sufficient to meet the BLM’s production 
verification needs and are structured in 
such a way that they can be enforced by 
BLM personnel in the field. The 
incorporation of industry standards into 
the final rule gives operators more 
flexibility to comply with the 
requirements of these regulations. For 
example, Order 4 had one specific way 
for operators to measure oil 
temperature—by inserting a 
thermometer in the approximate vertical 
center of the fluid column, not less than 
12 inches from the tank shell for 5 
minutes. The final rule still allows 
operators to measure oil temperature 
using this method, but they can now 
also follow American Petroleum 
Institute (API) Chapter 7 standards, 
which provide for operators to use built- 
in tank thermometers or to take 
measurements from the flow lines that 
lead to the haulers’ trucks. 

The rule also adopts a number of 
smaller changes which, taken together, 
will increase measurement accuracy, 
increase verifiability, and reduce waste. 
First, it would prohibit the use of 
automatic temperature/gravity 
compensators on lease automatic 
custody transfer (LACT) systems, which 
are required equipment under Order 4. 
These compensators automatically 
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adjust LACT totalizer readings to 
account for temperature effects and, in 
some cases, oil gravity effects on 
volume. However, because these 
automatic compensators do not 
maintain the raw data the BLM needs to 
verify that the compensators are 
functioning correctly or that the 
totalizer readings are correct, this rule 
requires operators to use temperature 
averaging devices instead, which record 
and average the temperatures of the 
fluids flowing through the LACT. This 
requirement ensures that the necessary 
audit trail is maintained. Such a system 
strikes the right balance because it gives 
operators the data they need to 
manually correct the volumes from the 
totalizer for the effects of temperature 
and oil gravity, while ensuring that the 
BLM has the raw data needed to verify 

the results and confirm system 
functionality. 

Finally, the rule requires all oil 
storage tanks, hatches, connections, and 
other access points to be installed and 
maintained in accordance with 
manufacturers’ specifications. This 
requirement, in effect, requires 
operators to maintain the pressure- 
vacuum integrity that manufacturers 
designed and built into their equipment. 
This in turn will minimize hydrocarbon 
gas lost to the atmosphere. 

II. Overview of Final Rule, Section-by- 
Section Analysis and Response to 
Comments on the Proposed Rule 

A. General Overview of the Final Rule 

As discussed in the background 
section of this preamble, the BLM’s 

rules concerning oil measurement found 
in Order 4 have not kept pace with 
industry standards and practices, 
statutory requirements, or applicable 
measurement technology and practices. 
The final rule enhances the BLM’s 
overall production accountability efforts 
by addressing these concerns and 
ensuring that the oil produced from 
Federal and Indian (except Osage Tribe) 
leases is adequately accounted for, 
ultimately ensuring that all royalties 
due are paid. 

The following table provides an 
overview of the changes between the 
proposed rule and this final rule. A 
similar chart explaining the differences 
between the proposed rule and Order 4 
appears in the proposed rule at 80 FR 
58955–58956. 

Proposed rule Final rule Substantive changes 

43 CFR 3174.1—Definitions and 
Acronyms.

43 CFR 3174.1—Definitions and 
Acronyms.

The final rule removes definitions for ‘‘registered volume,’’ ‘‘resistance 
thermal device,’’ and ‘‘turbulent flow.’’ It changes the definitions for 
‘‘base pressure’’ and ‘‘Coriolis meter.’’ It adds new definitions for 
‘‘indicated volume’’ and ‘‘transducer.’’ 

43 CFR 3174.2—General Require-
ments.

43 CFR 3174.2—General Require-
ments.

The final rule gives operators a phase-in period of 1 to 4 years after 
the rule’s effective date to bring existing facility measurement point 
(FMP) equipment into compliance. This timeframe is based on the 
operators’ production volumes and it coincides with their schedule 
for applying for their FMP numbers. A new paragraph (g) in this 
section delays for 2 years a requirement that operators begin using 
approved equipment listed on the BLM website (www.blm.gov). 

43 CFR 3174.3—Specific Measure-
ment Performance Requirements.

43 CFR 3174.3—Incorporation by 
Reference.

The final rule adopts the latest versions of certain API standards and 
incorporates them by reference into the BLM’s oil and gas regula-
tions. It incorporates by reference many API standards that did not 
appear in the proposed rule and removes two industry standards 
developed by the American Society for Testing and Materials 
(ASTM). 

43 CFR 3174.4—Incorporation by 
Reference.

43 CFR 3174.4—Specific Meas-
urement Performance Require-
ments.

The final rule establishes two thresholds for overall oil measurement 
uncertainty levels. For FMPs measuring greater than or equal to 
30,000 barrels (bbl)/month, the maximum uncertainty is ±0.50 per-
cent. For FMPs measuring less than 30,000 bbl/month, the max-
imum uncertainty level is ±1.50 percent. Paragraph (d) is revised to 
clarify that the PMT, following the process outlined in § 3174.13, 
will make a determination whether proposed alternative equipment 
or measurement procedures meet or exceed the objectives and in-
tent of this section. 

43 CFR 3174.5 and 3174.6—Oil 
Measurement by Manual Tank 
Gauging.

43 CFR 3174.5 and 3174.6—Oil 
Measurement by Tank Gauging.

The final rule requires operators to submit sales tank calibration 
charts (tank tables) to the authorized officer (AO) within 45 days 
after calibrating or recalibrating. It allows operators to use ATG 
systems and, by replacing prescriptive language with additional in-
dustry standards, it gives operators more options for tank gauging, 
sampling, calibrating sales tanks, and determining temperature, oil 
gravity, and sediment and water (S&W) content. The final rule 
specifies manual gauging accuracy to the nearest 1⁄4 inch for tanks 
of 1,000 bbl or less and gauging accuracy to the nearest 1⁄8 inch 
for tanks greater than 1,000 bbl. All oil storage tanks must be 
clearly identified with an operator-generated unique number. 
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Proposed rule Final rule Substantive changes 

43 CFR 3174.7 and 3174.8—LACT 
Systems.

43 CFR 3174.7 and 3174.8— 
LACT Systems.

The final rule requires operators to notify the AO of any LACT system 
failures or equipment malfunctions, or other failures that could ad-
versely affect oil measurement within 72 hours upon discovery. 
The requirement in proposed § 3174.7(b) that operators generate 
an additional run ticket before proving a LACT system has been 
modified. A related change in § 3174.12(b)(1) makes it clear that 
LACT systems that use flow computers are exempt from the re-
quirement that operators close a run ticket before proving a LACT 
system. The table in proposed § 3174.7(c) entitled, ‘‘Standards to 
Measure Oil by a LACT System,’’ has been removed and in its 
place the final rule requires operators to complete measurement 
tickets as required under § 3174.12(b). Industry standards have 
been added to replace prescriptive language in the proposed rule. 
This gives operators more choices for collecting, mixing, and ana-
lyzing samples. The final rule clarifies that LACT systems may 
have either a Coriolis meter or a positive displacement (PD) meter. 

43 CFR 3174.9—Coriolis Measure-
ment System—General Require-
ments and Components.

43 CFR 3174.9—Coriolis Meas-
urement System—General Re-
quirements and Components.

The final rule is revised to clarify that operators can use CMSs as a 
standalone unit, independent of a LACT system. The table in para-
graph (d) entitled, ‘‘Standards Applicable to CMS Use,’’ has been 
removed and in its place the final rule requires operators to com-
plete measurement tickets, as required under § 3174.12(b). Pre-
scriptive language in proposed paragraph (e) that dictated which 
CMS components should be used during set up and installation of 
a CMS, for the most part, has been removed and replaced with in-
dustry standards, which give operators more flexibility. The require-
ment for a back pressure valve has been removed and operators 
may use any means to apply sufficient back pressure to ensure 
single-phase flow so long as it meets industry standard API 5.6. In-
dustry standards have been added to give operators more options 
for automatic sampling and for mixing and handling samples. A 
new paragraph (g) has been added that requires operators to fol-
low API 12.2.1 and API 12.2.2 for calculating net standard volume. 
A similar, more prescriptive requirement for calculating net stand-
ard volume appeared in proposed § 3174.10(g), which has been re-
moved from the final rule. 

43 CFR 3174.10—Coriolis Meas-
urement System—Operating Re-
quirements.

43 CFR 3174.10—Coriolis meter 
for LACT and CMS Measure-
ment Applications.

Requirement for straight piping upstream and downstream of a meter 
has been removed from the final rule. The requirement for verifying 
the meter zero value is revised to be less prescriptive and instead 
requires operators to follow manufacturers’ specifications and pro-
cedures. The requirement that operators keep the log containing 
the meter factor, zero verification, and zero adjustments on site 
has been changed to require them to make it available to the AO 
upon request. 

43 CFR 3174.11—Meter-Proving 
Requirements.

43 CFR 3174.11—Meter-Proving 
Requirements.

The final rule requires proving every 3 months (quarterly) after last 
proving, or after every 75,000 bbl of volume flows through the 
meter, whichever comes first, but no more frequently than monthly. 
The rule includes verification requirements for pressure, tempera-
ture, and density measurement devices with each proving. The 
table in proposed paragraph (b) entitled, ‘‘Minimum Standards for 
Proving FMP Meters,’’ has been removed because it is not need-
ed. The proposed requirement for master meter repeatability of 
0.0002 (0.02 percent) has been changed to 0.0005 (0.05 percent). 
The frequency for proving master meters is no less than once 
every 12 months. The final rule replaces prescriptive language that 
dictated the sizes and proving frequencies of displacement provers 
with requirements that operators follow industry standards. Para-
graph (c)(4) adds the requirement that operators follow industry 
standards when calculating the average meter factor. Paragraph 
(c)(6) contains new language on how to utilize multiple meter fac-
tors. Meter-proving reports may be submitted to the AO in either 
hard-copy or electronic format. 

43 CFR 3174.12—Measurement 
Tickets.

43 CFR 3174.12—Measurement 
Tickets.

The final rule requires that oil measurement tickets for LACT systems 
and CMS be closed at the end of each month and before proving 
unless utilizing flow computers. The rule allows the use of elec-
tronic measurement tickets. The final rule no longer requires the 
operator’s representative to certify that the measurement on a 
completed run ticket is correct. The final rule has also removed the 
requirement that operators must notify the AO within 7 days if they 
disagree with a tank gauger’s measurement. 

43 CFR 3174.13—Oil Measurement 
by Other Methods.

43 CFR 3174.13—Oil Measure-
ment by Other Methods.

None. 
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Proposed rule Final rule Substantive changes 

43 CFR 3174.14—Determination of 
Oil Volumes by Methods Other 
Than Measurement.

43 CFR 3174.14—Determination 
of Oil Volumes by Methods 
Other Than Measurement.

None. 

43 CFR 3174.15—Immediate As-
sessments.

43 CFR 3174.15—Immediate As-
sessments.

The final rule removes one of the six violations listed in the proposed 
rule: Failure to notify the AO within 7 days of any changes to any 
CMS internal calibration factors (proposed violation #4). Of the five 
remaining violations listed, the final rule changes the timeframe 
from ‘‘within 24 hours’’ to ‘‘within 72 hours’’ that operators must no-
tify the AO of any LACT system failure or equipment malfunction 
resulting in use of an unapproved alternative method of measure-
ment (violation #2 in the final rule). The final rule also removes the 
word ‘‘variance’’ from the violation of failure to obtain a written ap-
proval before using any oil measurement method other than tank 
gauging, LACT system, or CMS at an FMP (violation #5 in the final 
rule). 

B. Section-by-Section Analysis of the 
Final Rule and Response to Comments 
on Specific Provisions of the Proposed 
Rule 

This final rule is codified primarily in 
a new 43 CFR subpart 3174 within a 
new part 3170. In addition to this rule, 
the BLM has also prepared separate 
rules to update and replace Onshore Oil 
and Gas Order Number 3 (Order 3) (site 
security), which will be codified at a 
new 43 CFR subpart 3173; and Onshore 
Oil and Gas Order Number 5 (Order 5) 
(gas measurement), which will be 
codified at a new 43 CFR subpart 3175. 
The rules to replace Orders 3 and 5 are 
being published concurrently with this 
rule. In addition to establishing a new 
43 CFR subpart 3173, the rule to replace 
Order 3 establishes 43 CFR part 3170 
and subpart 3170. Subpart 3170 
contains definitions of certain terms 
common to more than one of these 
rules, as well as other provisions 
common to all of the rules, such as 
provisions prohibiting bypass of and 
tampering with meters; procedures for 
obtaining variances from the 
requirements of a particular rule; 
requirements for recordkeeping, records 
retention, and submission; and 
administrative appeal procedures. All of 
the definitions and substantive 
provisions of subpart 3170 also apply to 
this new subpart 3174. 

Certain provisions of this final rule 
will result in amendments to related 
provisions in the onshore oil and gas 
operations rules in 43 CFR part 3160. 
The amendments to those provisions are 
also discussed below. 

Subpart 3174 and Related Provisions 

Section 3174.1 Definitions and 
Acronyms 

Section 3174.1 defines terms and 
acronyms used in subpart 3174. 
Defining these terms and acronyms is 
necessary to ensure consistent 
interpretation and implementation of 

this rule. The BLM received a number 
of comments on this section. Except as 
noted in this section, the terms and 
acronyms in § 3174.1 did not change 
between the draft and final rule. A 
summary of the definitions and 
acronyms that were not changed in the 
final rule may be found in the proposed 
rule. 

Several commenters recommended 
that base pressure should be defined as 
14.696 pounds per square inch, absolute 
(psia), as opposed to defining it, as in 
the proposed rule, as the atmospheric 
pressure or the vapor pressure of the 
liquid at 60 °F, whichever is higher. 
Subsequent research has shown that 
base pressure should be defined as a 
fixed amount and therefore the BLM 
agrees with these comments. As a result, 
the definition of base pressure has been 
changed to 14.696 psia in the final rule. 

Several commenters had concerns 
about the definition of Coriolis meter 
and Coriolis metering system (CMS). 
They suggested we replace the word 
‘‘measures’’ in the definition of Coriolis 
meter with the word ‘‘infers.’’ The BLM 
agrees with this comment because the 
Coriolis meter does not actually 
measure volume directly as a positive 
displacement (PD) meter does, by 
isolating the flowing liquid into 
segments of known volume, but instead 
analyzes the interaction between the 
flowing fluid and the oscillation of the 
tubes. As a result, the definition of 
Coriolis has been changed to say that a 
Coriolis meter infers a mass flow rate. 
Another commenter said the definition 
of CMS should be changed to say the 
CMS reports ‘‘net standard oil volume’’ 
instead of ‘‘net oil volume,’’ while 
another commenter noted that the 
Coriolis meter displays ‘‘gross,’’ not 
‘‘net’’ standard volumes. The BLM 
agrees with these suggestions because 
the Coriolis meter is capable of 
correcting to gross standard volume, but 
not capable of deducting the S&W 
content to derive net standard volumes. 

The definition has been changed in the 
final rule to ‘‘gross standard volume’’ as 
a result of this comment. 

Another commenter requested that we 
include a definition in the rule for 
‘‘vapor tight.’’ The proposed rule at 
§ 3174.5(b)(3) required all oil storage 
tanks, hatches, connections, and other 
access points to be vapor tight. The BLM 
agrees that the term ‘‘vapor tight’’ 
should be defined and has defined the 
term to mean capable of holding 
pressure differential only slightly higher 
than that of installed pressure-relieving 
or vapor recovery devices. 

A few commenters suggested that all 
of the definitions in the rule should 
come from the API standards, rather 
than be the BLM’s own customized 
definitions. After comparing the API 
definitions against the BLM’s 
definitions in the rule, the BLM does 
not agree with this suggestion. Not all 
API definitions fit the terms used in the 
rule. For example, one commenter said 
the BLM should use the API definition 
for LACT systems, which defines 
turbine meters as an example of a meter 
that can be part of a LACT system. The 
BLM disagrees with this comment 
because the rule does not allow turbine 
meters to be used at a FMP. The BLM 
has used many API definitions in the 
rule, but not all of them are suitable for 
this rule, therefore, this rule was not 
changed as a result of these comments. 

Three commenters suggested that we 
include definitions for the acronyms 
‘‘AO,’’ authorized officer; ‘‘PA,’’ 
participating area; and ‘‘CA,’’ 
communitization agreement. The 
definitions for the acronyms AO, PA, 
and CA are included in the definitions 
section of 43 CFR subpart 3170, which 
is in a related rulemaking previously 
discussed. As a result, no change was 
made to this rule as a result of these 
comments. 

One commenter suggested that we not 
use the term ‘‘registered volume,’’ but 
rather the term ‘‘indicated volume.’’ The 
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11 Order 4 requires 1⁄4-inch gauging accuracy for 
tanks with a capacity of 1,000 bbl or less and 
requires strapping tables at 1⁄4-inch increments. For 
tanks with a capacity greater than 1,000 bbl, Order 
4 requires a 1⁄8-inch gauging accuracy and strapping 
tables at 1⁄8-inch increments. 

BLM agrees that the term ‘‘indicated 
volume’’ is a more appropriate term for 
the definition and aligns with common 
industry language, and as a result has 
changed the definition in the rule to 
reflect the definition for indicated 
volume. 

One commenter said the term 
‘‘resistance thermal device’’ is not a 
common industry term and suggested 
we change it to ‘‘resistance thermal 
detector.’’ As a result of this comment 
and a review of comments and changes 
to other sections, the term and 
definition for ‘‘resistance thermal 
device’’ has been removed and replaced 
by the term ‘‘transducer.’’ Transducer 
has been defined to be an electronic 
device that converts a physical 
property—such as pressure, 
temperature, or electrical resistance— 
into an electrical output signal that 
varies proportionally with the 
magnitude of the physical property. 
This defines a broader spectrum of 
devices and can include a resistance 
thermal detector. This use of the term 
‘‘transducer’’ aligns with common 
industry practice and better suits the 
BLM’s objective of ensuring that there is 
sufficient flexibility built into the rule. 

One commenter suggested that we 
change our definition of ‘‘turbulent 
flow’’ to include a reference to the 
common measure for determining the 
flow, which is by Reynolds number. 
Since the final rule does not contain the 
turbulent-flow requirements that 
appeared in the proposed rule at 
§ 3174.8(b)(1), the BLM has removed 
this term from the definitions section. 

Based on changes to other sections 
resulting in new terms being 
introduced, a definition for ‘‘dynamic 
meter factor’’ has been included as 
meaning a kinetic meter factor derived 
by linear interpolation or polynomial fit, 
used for conditions where a series of 
meter factors have been determined over 
a range of normal operating conditions. 
In the revised non-prescriptive structure 
of the final rule, the term ‘‘opaque oil’’ 
is no longer used, as such the definition 
has been removed. 

Section 3174.2 General Requirements 
Paragraphs (a) through (d) of § 3174.2 

refer the reader to other sections in this 
rule and to 43 CFR subpart 3173, which 
is addressed in the rulemaking to 
replace Order 3. That rulemaking 
contains the requirements for oil storage 
tanks, on-lease oil measurement, 
commingling, and FMP numbers, 
respectively. All comments received on 
these paragraphs are addressed in the 
corresponding section discussions later 
in this preamble and in the preamble for 
43 CFR subpart 3173. 

Section 3174.2(e) specifies that all 
equipment used to measure the volume 
of oil for royalty purposes at an FMP 
installed after the effective date of this 
subpart must comply with the 
requirements of this subpart. The BLM 
received no comments on this 
requirement. 

Section 3174.2(f) requires that 
measuring procedures and equipment 
used to measure oil for royalty purposes 
that are in use on the effective date of 
this rule, must comply with the 
requirements of this subpart on or 
before the date the operator is required 
to apply for an FMP number under 
3173.12(e) of this part. Prior to that date, 
measuring procedures and equipment 
used to measure oil for royalty 
purposes, that is in use on the effective 
date of this rule, must continue to 
comply with the requirements of 
Onshore Oil and Gas Order No. 4, 
Measurement of oil, 54 FR 8086 (Feb 24, 
1989), and any COAs and written orders 
applicable to that equipment. 

The proposed rule would have 
required operators to bring existing 
equipment used at FMPs into 
compliance within 180 days after the 
effective date of the final rule. Many 
commenters said 180 days is not enough 
time to plan for and bring existing 
equipment into compliance. The BLM 
agrees, and in response, this final rule 
provides a phase-in period of 1 to 4 
years after the rule’s effective date to 
bring existing equipment into 
compliance. 

The 1- to 4-year phase-in period is 
based on the time-frames established for 
operators to apply for their FMP 
numbers, which is provided for in 43 
CFR 3173.12 and is addressed in a 
related rulemaking that is updating and 
replacing Order 3. This modified 
implementation timeframe in the final 
rule links compliance with the oil 
measurement requirement to an 
operator’s production volumes, with 
lower-volume producers having more 
time to comply. Under this new 
approach, the highest 25 percent of the 
producing leases, CAs, or unit PAs are 
required to be in compliance the 
earliest—within 12 months of the 
effective date of this rule. All remaining 
leases, CAs, or unit PAs, based on 
volume thresholds, are staged out over 
the following 3 years. 

Commenters’ greatest concern with 
the 180-day deadline was that it was not 
enough time to generate new oil-storage- 
tank calibration tables that would have 
allowed them to measure volumes in 1⁄8- 
inch increments, as required in § 3174.6 

of the proposed rule.11 That is no longer 
a concern, however, because the final 
rule does not require that volumes be 
measured in 1⁄8-inch increments. 

In the proposed rule, the BLM 
proposed switching to the 1⁄8-inch 
gauging accuracy for all tanks in order 
to meet one objective of the rule—to 
bring the oil measurement regulations 
up to current industry standards. 
However, API has two contradictory 
standards for manual gauging 
measurement accuracy on oil storage 
tanks—API 3.1A calls for 1⁄8-inch 
gauging accuracy for all tanks, while 
API 18.1 calls for a 1⁄4-inch gauging 
accuracy for tanks of 1,000 bbl or less. 
Based on this change in industry 
standards and its own experience, the 
BLM assumed that new calibration 
tables could be generated from existing 
tank strapping measurements. 
Commenters disagreed, saying operators 
would have to hire engineering 
companies to reanalyze some 40,000 
sales tanks across the nation. They said 
numerous tanks would have to be 
physically re-measured, or re-strapped. 
Some commenters said that, due to 
budgeting, equipment, and weather 
constraints, it could take them a year to 
re-strap their tanks. Others said it could 
take months to do the job. 

As discussed later in § 3174.6, the 
BLM has decided to retain the 1⁄4-inch 
gauging accuracy requirement for oil 
tanks with a capacity of 1,000 bbl or 
less, which is the current requirement, 
eliminating the need for operators to re- 
strap their tanks. To implement these 
standards, the BLM plans to develop a 
liquids uncertainty calculator that will 
allow its inspectors to enforce oil tank 
measurement uncertainty requirements 
for operators who elect to use automatic 
and hybrid tank gauging systems. It will 
take the BLM about 2 years to develop 
the uncertainty calculator and verify 
that automated equipment meets the 
uncertainty standards. During this time, 
operators who use automatic and hybrid 
tank gauging systems will still have to 
meet the measurement performance 
requirements. 

Some commenters argued that 
existing equipment used at FMPs 
should not have to meet any deadline 
for coming into compliance with this 
rule’s requirement and should instead 
be exempted from complying entirely 
(that is, grandfathered). 

For example, one commenter said the 
BLM should grandfather all existing 
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equipment, but require all new 
installations or installations that 
undergo repairs costing more than 50 
percent of the cost of new equipment to 
meet the new standards. The BLM does 
not agree with this proposed change for 
several reasons. The rule’s only 
equipment retrofit requirement is that 
all automatic temperature/gravity 
compensators be replaced with 
temperature averagers. Temperature 
averagers are relatively inexpensive, 
costing around $6,500 per device, and 
automatic temperature/gravity 
compensators are not used on very 
many LACT systems. The BLM 
estimates that over 80 percent of all 
LACTs on Federal and Indian leases 
already have temperature averagers 
installed. A second issue the BLM has 
with this proposed change is that it 
would require the BLM to monitor all 
maintenance activity and estimate costs 
of repairs on ‘‘grandfathered’’ 
equipment. Finally, the commenter did 
not explain or provide justification for 
how this proposed change would be 
preferable to the proposed rule. 

Another commenter said, as an 
alternative to grandfathering, equipment 
serving low-volume and marginal FMPs 
should be exempted from the 
requirements. The BLM does not see a 
need for this exemption because low- 
volume or marginal wells will, in most 
cases, be measured by manual tank 
gauging. Since the tank-gauging 
requirements in this final rule have not 
changed relative to the requirements in 
Order 4, this change was unnecessary. 

Another commenter disagreed with 
the proposed rule’s prohibition of 
automatic temperature/gravity 
compensators. These compensators 
should be grandfathered, the commenter 
said, as long as an audit trail exists 
whereby the raw data is available and 
the final results from the compensators 
can be recreated from this data. The 
commenter further stated that systems 
that cannot provide such data should be 
grandfathered in the final rule. The BLM 
disagrees. The fact remains that 
automatic compensator systems alter the 
raw data before any audit trail is 
created. They automatically change a 
meter’s totalizer readings, erasing the 
raw data that the BLM and the operator 
need to verify that the compensators are 
functioning correctly and that the 
totalizer reading is correct. 

Another commenter said that if 
existing equipment is not grandfathered, 
operators may need to install new LACT 
units in order to comply, which in turn 
would require operators to re-pipe their 
wells. According to this commenter, this 
would result in undue surface 
disturbance, excessive expenses, strain 

on the labor force, and wells that are 
currently in secondary recovery or that 
do not produce large amounts of oil 
being plugged prematurely, leaving 
behind undeveloped and valuable 
resources. The BLM disagrees with this 
interpretation of the rule’s requirements. 
The only equipment that would have to 
be replaced at an FMP under both the 
proposed and final rules is the 
automatic temperature/gravity 
compensator, which is only one 
component of a PD meter of a LACT 
unit. Operators must replace these 
devices with temperature averagers, 
which allow operators to collect and 
retain the raw data the BLM needs to 
verify results and confirm and preserve 
system functionality. Based on the 
BLM’s experience, this replacement can 
occur without replacing the entire LACT 
system. Additionally, as explained 
elsewhere in this preamble, most 
existing LACT systems do not use 
automatic temperature/gravity 
compensators. 

One commenter said the midstream 
sector (the pipeline companies and 
processing plants at or downstream of 
the meters) would suffer if the rule does 
not grandfather existing equipment. The 
commenter did not explain or specify 
any negative impacts on the midstream 
sector from the requirement that 
operators replace automatic 
temperature/gravity compensators on 
LACTs. The BLM is not aware of any 
negative impacts this would have on the 
midstream sector and the commenter 
did not provide any information on how 
the midstream sector will suffer from 
accurate, verifiable measurement on a 
lease, PA, or CA. As a result, the BLM 
does not agree with the commenter and 
no change has been made to the rule 
based on this comment. 

Several commenters said properly 
operating equipment should be 
grandfathered, and, if it must be 
replaced, operators should be allowed to 
negotiate installation timeframes with 
local BLM field offices. The BLM 
believes that this recommendation 
would perpetuate the problem of 
program requirements being 
inconsistently applied from state to state 
or field office to field office and 
therefore did not change the rule as a 
result of these comments. One of the 
primary goals of this final rule is to 
provide some nationwide consistency as 
to the application of these requirements. 

Another commenter said that existing 
facilities and equipment should be 
grandfathered because operators could 
not afford an ‘‘investment of this 
magnitude’’ to retrofit equipment to 
meet the new standards. The commenter 
did not provide any details regarding 

what is meant by an ‘‘investment of this 
magnitude.’’ The BLM disagrees with 
the implication that replacing automatic 
temperature/gravity compensators on a 
LACT is a significant investment. The 
cost to replace automatic temperature/ 
gravity compensators on LACT systems 
with temperature averagers is relatively 
minor—approximately $6,500 per 
system. No change resulted from this 
comment. 

The BLM does not believe that 
existing equipment should be 
grandfathered. For years, the GAO and 
industry have voiced concerns that the 
BLM’s measurement regulations are 
outdated and make it harder for the 
BLM to have reasonable assurance that 
production is being accurately measured 
and verified. This rule aims to address 
these concerns at both new and existing 
facilities. 

Section 3174.2(g) exempts meters that 
are used for allocation measurement as 
part of commingling approvals from 
complying with the requirements of this 
subpart. Commingling approvals will be 
governed under new requirements in 43 
CFR 3173.14, which are addressed in 
the rulemaking that is updating and 
replacing Order 3. One commenter said 
that meters used for allocating 
production from wells in approved 
commingling arrangements or that are in 
the same unit, PA, or CA should be 
required to meet API standards for 
allocation measurement. The 
commenter did not state a reason for 
this suggestion. Since the BLM does not 
want to impose blanket allocation 
measurement requirements that may not 
be relevant to every situation, it did not 
adopt this suggestion. Instead, the final 
rule retains the AO’s discretion to 
include those requirements as a 
condition of approval on a case-by-case 
basis. 

Section 3174.3 Incorporation by 
Reference (IBR) 

This section previously appeared as 
§ 3174.4 in the proposed rule, but based 
on edits made to the final rule, this 
section and proposed § 3174.3 have 
been switched. All comments discussed 
below were submitted for the previously 
proposed § 3174.4. 

This rule incorporates a number of 
industry standards and recommended 
practices, either in whole or in part, 
without republishing the standards in 
their entirety in the CFR, a practice 
known as IBR. These standards have 
been developed through a consensus 
process, facilitated by the API, with 
input from the oil and gas industry and 
Federal agencies with oil and gas 
operational oversight responsibilities. 
The BLM has reviewed these standards 
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and determined that they will achieve 
the intent of 43 CFR 3174.4 through 
3174.13 of this rule. The legal effect of 
IBR is that the incorporated standards 
become regulatory requirements. With 
the approval of the Director of the 
Federal Register, this rule incorporates 
the current versions of the standards 
listed. 

Some of the standards referenced in 
this section have been incorporated in 
their entirety. For other standards, the 
BLM incorporates only those sections 
that are relevant to the rule, meet the 
intent of § 3174.3 of the rule, and do not 
need further clarification. 

The incorporation of industry 
standards follows the requirements 
found in 1 CFR part 51. The industry 
standards in this final rule are eligible 
for incorporation under 1 CFR 51.7 
because, among other things, they will 
substantially reduce the volume of 
material published in the Federal 
Register; the standards are published, 
bound, numbered, and organized; and 
the standards incorporated are readily 
available to the general public through 
purchase from the standards 
organization or through inspection at 
any BLM office with oil and gas 
administrative responsibilities (1 CFR 
51.7(a)(3) and (a)(4)). The language of 
incorporation in § 3174.3 meets the 
requirements of 1 CFR 51.9. Where 
appropriate, the BLM has incorporated 
by reference an industry standard 
governing a particular process and then 
imposed requirements that add to or 
modify the requirements imposed by 
that standard (e.g., the BLM sets a 
specific value for a variable where the 
industry standard proposed a range of 
values or options). 

All of the API materials that the BLM 
is incorporating by reference are 
available for inspection at the BLM, 
Division of Fluid Minerals; 20 M Street 
SE; Washington, DC 20003; 202–912– 
7162; and at all BLM offices with 
jurisdiction over oil and gas activities. 
The API materials are available for 
inspection and purchase at the API, 
1220 L Street NW., Washington, DC 
20005; telephone 202–682–8000; API 
also offers free, read-only access to some 
of the material at http://
publications.api.org. 

The following describes the API 
standards that the BLM has 
incorporated by reference into this rule: 

API Manual of Petroleum 
Measurement Standards (MPMS) 
Chapter 2—Tank Calibration, Section 
2A, Measurement and Calibration of 
Upright Cylindrical Tanks by the 
Manual Tank Strapping Method; First 
Edition, February 1995; Reaffirmed 
February 2012 (‘‘API 2.2A’’). This 

standard describes the procedures for 
calibrating upright cylindrical tanks 
used for storing oil. 

API MPMS Chapter 2—Tank 
Calibration, Section 2.2B, Calibration of 
Upright Cylindrical Tanks Using the 
Optical Reference Line Method; First 
Edition, March 1989; Reaffirmed 
January 2013 (‘‘API 2.2B’’). This 
standard describes measurement and 
calibration procedures for determining 
the diameters of upright welded 
cylindrical tanks, or vertical cylindrical 
tanks with a smooth surface and either 
floating or fixed roofs. 

API MPMS Chapter 2—Tank 
Calibration, Section 2C, Calibration of 
Upright Cylindrical Tanks Using the 
Optical-triangulation Method; First 
Edition, January 2002; Reaffirmed May 
2008 (‘‘API 2.2C’’). This standard 
describes a calibration procedure for 
applications to tanks above 26 feet in 
diameter with cylindrical courses that 
are substantially vertical. 

API MPMS Chapter 3, Section 1A, 
Standard Practice for the Manual 
Gauging of Petroleum and Petroleum 
Products; Third Edition, August 2013 
(‘‘API 3.1A’’). This standard describes 
the following: (a) The procedures for 
manually gauging the liquid level of 
petroleum and petroleum products in 
non-pressure fixed roof tanks; (b) 
Procedures for manually gauging the 
level of free water that may be found 
with the petroleum or petroleum 
products; (c) Methods used to verify the 
length of gauge tapes under field 
conditions and the influence of bob 
weights and temperature on the gauge 
tape length; and (d) Influences that may 
affect the position of gauging reference 
point (either the datum plate or the 
reference gauge point). 

API MPMS Chapter 3—Tank Gauging, 
Section 1B, Standard Practice for Level 
Measurement of Liquid Hydrocarbons in 
Stationary Tanks by Automatic Tank 
Gauging; Second Edition, June 2001; 
Reaffirmed August 2011 (‘‘API 3.1B’’). 
This standard describes the level 
measurement of liquid hydrocarbons in 
stationary, above ground, atmospheric 
storage tanks using automatic tank 
gauges (ATG). This standard discusses 
automatic tank gauging in general, 
accuracy, installation, commissioning, 
calibration, and verification of ATG that 
measure either innage or ullage. 

API MPMS Chapter 3—Tank Gauging, 
Section 6, Measurement of Liquid 
Hydrocarbons by Hybrid Tank 
Measurement Systems; First Edition, 
February 2001; Errata September 2005; 
Reaffirmed October 2011 (‘‘API 3.6’’). 
This standard describes the selection, 
installation, commissioning, calibration, 
and verification of Hybrid Tank 

Measurement Systems. This standard 
also provides a method of uncertainty 
analysis to enable users to select the 
correct components and configurations 
to address for the intended application. 

API MPMS Chapter 4—Proving 
Systems, Section 1, Introduction; Third 
Edition, February 2005; Reaffirmed June 
2014 (‘‘API 4.1’’). Section 1 is a general 
introduction to the subject of proving 
meters. 

API MPMS Chapter 4—Proving 
Systems, Section 2, Displacement 
Provers; Third Edition, September 2003; 
Reaffirmed March 2011 (‘‘API 4.2’’). 
This standard outlines the essential 
elements of meter provers that do, and 
also do not, accumulate a minimum of 
10,000 whole meter pulses between 
detector switches, and provides design 
and installation details for the types of 
displacement provers that are currently 
in use. The provers discussed in this 
chapter are designed for proving 
measurement devices under dynamic 
operating conditions with single-phase 
liquid hydrocarbons. 

API MPMS Chapter 4, Section 5, 
Master-Meter Provers; Fourth Edition, 
June 2016 (‘‘API 4.5’’). This standard 
covers the use of displacement and 
Coriolis meters as master meters. The 
requirements in this standard are for 
single-phase liquid hydrocarbons. 

API MPMS Chapter 4—Proving 
Systems, Section 6, Pulse Interpolation; 
Second Edition, May 1999; Errata April 
2007; Reaffirmed October 2013 (‘‘API 
4.6’’). This standard describes how the 
double-chronometry method of pulse 
interpolation, including system 
operating requirements and equipment 
testing, is applied to meter proving. 

API MPMS Chapter 4, Section 8, 
Operation of Proving Systems; Second 
Edition September 2013 (‘‘API 4.8’’). 
This standard provides information for 
operating meter provers on single-phase 
liquid hydrocarbons. 

API MPMS Chapter 4—Proving 
Systems, Section 9, Methods of 
Calibration for Displacement and 
Volumetric Tank Provers, Part 2, 
Determination of the Volume of 
Displacement and Tank Provers by the 
Waterdraw Method of Calibration; First 
Edition, December 2005; Reaffirmed 
July 2015 (‘‘API 4.9.2’’). This standard 
covers all of the procedures required to 
determine the field data necessary to 
calculate a Base Prover Volume of 
Displacement Provers by the Waterdraw 
Method of Calibration. 

API MPMS Chapter 5—Metering, 
Section 6, Measurement of Liquid 
Hydrocarbons by Coriolis Meters; First 
Edition, October 2002; Reaffirmed 
November 2013 (‘‘API 5.6’’). This 
standard is applicable to custody- 
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transfer applications for liquid 
hydrocarbons. Topics covered are API 
standards used in the operation of 
Coriolis meters, proving and verification 
using volume-based methods, 
installation, operation, and 
maintenance. 

API MPMS Chapter 6—Metering 
Assemblies, Section 1, Lease Automatic 
Custody Transfer (LACT) Systems; 
Second Edition, May 1991; Reaffirmed 
May 2012 (‘‘API 6.1’’). This standard 
describes the design, installation, 
calibration, and operation of a LACT 
system. 

API MPMS Chapter 7, Temperature 
Determination; First Edition, June 2001; 
Reaffirmed February 2012 (‘‘API 7’’). 
This standard describes the methods, 
equipment, and procedures for 
determining the temperature of 
petroleum and petroleum products 
under both static and dynamic 
conditions. 

API MPMS Chapter 7.3, Temperature 
Determination—Fixed Automatic Tank 
Temperature Systems, Second Edition, 
October 2011 (‘‘API 7.3’’). This standard 
describes the methods, equipment, and 
procedures for determining the 
temperature of petroleum and 
petroleum products under static 
conditions using automatic methods. 

API MPMS Chapter 8, Section 1, 
Standard Practice for Manual Sampling 
of Petroleum and Petroleum Products; 
Fourth Edition, October 2013 (‘‘API 
8.1’’). This standard covers procedures 
and equipment for manually obtaining 
samples of liquid petroleum and 
petroleum products from the sample 
point into the primary containers. 

API MPMS Chapter 8, Section 2, 
Standard Practice for Automatic 
Sampling of Petroleum and Petroleum 
Products; Third Edition, October 2015 
(‘‘API 8.2’’). This standard describes 
general procedures and equipment for 
automatically obtaining samples of 
liquid petroleum, petroleum products, 
and crude oils from a sample point into 
a primary container. 

API MPMS Chapter 8—Sampling, 
Section 3, Standard Practice for Mixing 
and Handling of Liquid Samples of 
Petroleum and Petroleum Products; 
First Edition, October 1995; Errata 
March 1996; Reaffirmed, March 2010 
(‘‘API 8.3’’). This standard covers the 
handling, mixing, and conditioning 
procedures required to ensure that a 
particular representative sample of the 
liquid petroleum or petroleum product 
is delivered from the primary sample 
container/receiver into the analytical 
test apparatus or into intermediate 
containers. 

API MPMS Chapter 9, Section 1, 
Standard Test Method for Density, 

Relative Density, or API Gravity of 
Crude Petroleum and Liquid Petroleum 
Products by Hydrometer Method; Third 
Edition, December 2012 (‘‘API 9.1’’). 
This standard covers the determination, 
using a glass hydrometer in conjunction 
with a series of calculations, of the 
density, relative density, or API gravity 
of crude petroleum, petroleum products, 
or mixtures of petroleum and 
nonpetroleum products normally 
handled as liquids and having a Reid 
vapor pressure of 101.325 kPa (14.696 
psi) or less. 

API MPMS Chapter 9, Section 2, 
Standard Test Method for Density or 
Relative Density of Light Hydrocarbons 
by Pressure Hydrometer; Third Edition, 
December 2012 (‘‘API 9.2’’), This 
standard covers the determination of the 
density or relative density of light 
hydrocarbons including liquefied 
petroleum gases having a Reid vapor 
pressure exceeding 101.325 kPa (14.696 
psi). 

API MPMS Chapter 9, Section 3, 
Standard Test Method for Density, 
Relative Density, and API Gravity of 
Crude Petroleum and Liquid Petroleum 
Products by Thermohydrometer 
Method; Third Edition, December 2012 
(‘‘API 9.3’’). This standard covers the 
determination, using a glass 
thermohydrometer in conjunction with 
a series of calculations, of the density, 
relative density, or API gravity of crude 
petroleum, petroleum products, or 
mixtures of petroleum and 
nonpetroleum products normally 
handled as liquids and having a Reid 
vapor pressure of 101.325 kPa (14.696 
psi) or less. 

API MPMS Chapter 10 Section 4, 
Determination of Water and/or 
Sediment in Crude Oil by the Centrifuge 
Method (Field Procedure); Fourth 
Edition, October 2013; Errata March 
2015 (‘‘API 10.4’’). This standard 
describes the field centrifuge method for 
determining both water and sediment, 
or sediment only, in crude oil. 

API MPMS Chapter 11—Physical 
Properties Data, Section 1, Temperature 
and Pressure Volume Correction Factors 
for Generalized Crude Oils, Refined 
Products and Lubricating Oils; May 
2004; Addendum 1, September 2007; 
Reaffirmed August 2013 (‘‘API 11.1’’). 
This standard provides the algorithm 
and implementation procedure for the 
correction of temperature and pressure 
effects on density and volume of liquid 
hydrocarbons that fall within the 
categories of crude oil. 

API MPMS Chapter 12—Calculation 
of Petroleum Quantities, Section 2, 
Calculation of Petroleum Quantities 
Using Dynamic Measurement Methods 
and Volumetric Correction Factors, Part 

1, Introduction; Second Edition, May 
1995; Reaffirmed March 2014 (‘‘API 
12.2.1’’). This standard provides 
standardized calculation methods for 
the quantification of liquids and the 
determination of base prover volumes 
under defined conditions. The standard 
specifies the equations for computing 
correction factors, rules for rounding, 
calculational sequences, and 
discrimination levels to be employed in 
the calculations. 

API MPMS Chapter 12—Calculation 
of Petroleum Quantities, Section 2, 
Calculation of Petroleum Quantities 
Using Dynamic Measurement Methods 
and Volumetric Correction Factors, Part 
2, Measurement Tickets; Third Edition, 
June 2003; Reaffirmed September 2010 
(‘‘API 12.2.2’’). This standard provides 
standardized calculation methods for 
the quantification of liquids and 
specifies the equations for computing 
correction factors, rules for rounding, 
calculation sequences, and 
discrimination levels to be employed in 
the calculations. 

API MPMS Chapter 12—Calculation 
of Petroleum Quantities, Section 2, 
Calculation of Petroleum Quantities 
Using Dynamic Measurement Methods 
and Volumetric Correction Factors, Part 
3, Proving Report; First Edition, October 
1998; Reaffirmed March 2009 (‘‘API 
12.2.3’’). This standard provides 
standardized calculation methods for 
the determination of meter factors under 
defined conditions. The criteria 
contained here will allow different 
entities using various computer 
languages on different computer 
hardware (or by manual calculations) to 
arrive at identical results using the same 
standardized input data. This document 
also specifies the equations for 
computing correction factors, including 
the calculation sequence, discrimination 
levels, and rules for rounding to be 
employed in the calculations. 

API MPMS Chapter 12—Calculation 
of Petroleum Quantities, Section 2, 
Calculation of Petroleum Quantities 
Using Dynamic Measurement Methods 
and Volumetric Correction Factors, Part 
4, Calculation of Base Prover Volumes 
by the Waterdraw Method; First Edition, 
December, 1997; Reaffirmed March 
2009; Errata July 2009 (‘‘API 12.2.4’’). 
This standard provides standardized 
calculation methods for the 
quantification of liquids and the 
determination of base prover volumes 
under defined conditions. The criteria 
contained in this document allow 
different individuals, using various 
computer languages on different 
computer hardware (or manual 
calculations), to arrive at identical 
results using the same standardized 
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input data. This standard specifies the 
equations for computing correction 
factors, rules for rounding, the sequence 
of the calculations, and the 
discrimination levels of all numbers to 
be used in these calculations. 

API MPMS Chapter 13—Statistical 
Aspects of Measuring and Sampling, 
Section 1, Statistical Concepts and 
Procedures in Measurements; First 
Edition, June 1985; Reaffirmed February 
2011, Errata July 2013 (‘‘API 13.1’’). 
This standard covers the basic concepts 
involved in estimating errors by 
statistical techniques and ensuring that 
results are quoted in the most 
meaningful way. This standard also 
discusses the statistical procedures that 
should be followed in estimating a true 
quantity from one or more 
measurements and in deriving the range 
of uncertainty of the results. 

API MPMS Chapter 13, Section 3, 
Measurement Uncertainty; First Edition, 
May 2016 (‘‘API 13.3’’). This standard 
establishes a methodology for 
developing an uncertainty analysis. 

API MPMS Chapter 14, Section 3/ 
American Gas Association Report No. 3, 
Orifice Metering of Natural Gas and 
Other Related Hydrocarbon Fluids— 
Concentric, Square-edged Orifice 
Meters, Part 1, Section 12, General 
Equations and Uncertainty Guidelines; 
Fourth Edition, September 2012; Errata 
July 2013 (‘‘API 14.3’’). This standard 
provides reference for engineering 
equations and uncertainty estimations. 

API MPMS Chapter 18—Custody 
Transfer, Section 1, Measurement 
Procedures for Crude Oil Gathered From 
Small Tanks by Truck; Second Edition, 
April 1997; Reaffirmed February 2012 
(‘‘API 18.1’’). This standard describes 
the procedures, organized into a 
recommended sequence of steps, for 
manually determining the quantity and 
quality of crude oil being transferred 
under field conditions. 

API MPMS Chapter 18, Section 2, 
Custody Transfer of Crude Oil from 
Lease tanks Using Alternative 
Measurement Methods, First Edition, 
July 2016 (‘‘API 18.2’’). This standard 
defines the minimum equipment and 
methods used to determine the quantity 
and quality of oil being loaded from a 
lease tank to a truck trailer without 
requiring direct access to a lease tank 
gauge hatch. 

API MPMS Chapter 21—Flow 
Measurement Using Electronic Metering 
Systems, Section 2, Electronic Liquid 
Volume Measurement Using Positive 
Displacement and Turbine Meters; First 
Edition, June 1998; Reaffirmed August 
2011 (‘‘API 21.2’’). This standard 
provides for the effective utilization of 
electronic liquid measurement systems 

for custody-transfer measurement of 
liquid hydrocarbons. 

API Recommended Practice (RP) 
12R1, Setting, Maintenance, Inspection, 
Operation and Repair of Tanks in 
Production Service; Fifth Edition, 
August 1997; Reaffirmed April 2008 
(‘‘API RP 12R1’’). This recommended 
practice is a guide on new tank 
installations and maintenance of 
existing tanks. Specific provisions of 
this recommended practice are 
identified as requirements in this final 
rule. 

API RP 2556, Correction Gauge Tables 
for Incrustation; Second Edition, August 
1993; Reaffirmed November 2013 (‘‘API 
RP 2556’’). This recommended practice 
provides for correcting gauge tables for 
incrustation applied to tank capacity 
tables. The tables given in this 
recommended practice show the percent 
of error of measurement caused by 
varying thicknesses of uniform 
incrustation in tanks of various sizes. 

The BLM received numerous 
comments addressing the incorporation 
by reference documents. Several 
commenters were concerned that the 
BLM was not incorporating the most 
recent versions of API standards. The 
API standards are dynamic standards 
that are constantly being reviewed and 
updated. The commenters referred to 
standards that were updated and 
published either after the proposed rule 
published or during the BLM’s final 
internal review process before 
publishing the proposed rule. The BLM 
generally agrees with the commenters 
that the latest editions of industry 
standards should be incorporated and 
has made the change here after 
reviewing the latest version of the 
standards to confirm they will satisfy 
the applicable requirements. 

Several commenters said that some of 
the incorporated materials in the 
proposed rule were in conflict. For 
example, ASTM D1250–1980 version 
tables 5A and 6A for temperature and 
gravity correction factors and API 11.1 
for the correction of temperature effects 
on density and volume provide differing 
correction factors that may result in 
different corrected oil volumes. The 
BLM agrees with these comments and 
has removed ASTM D1250–1980 tables 
5A and 6A from the list of incorporated 
materials. The final rule now refers to 
API 11.1 for calculations of temperature 
and pressure effects on density and 
volume. 

Several commenters expressed 
concern that the BLM will not be 
updating the incorporated industry 
standards as new versions are 
published. The BLM is aware of the 
need to continuously monitor the 

industry standards as they are revised 
and updated, and intends to draft 
guidance to ensure that the BLM’s rules 
and the incorporated standards they 
reference are kept up-to-date as 
technology and practices change. Under 
the applicable IBR rules, however, the 
BLM cannot automatically incorporate 
updated versions of standards into BLM 
regulations. The rules require that BLM 
reference the specific version of any 
particular standard being incorporated. 
Recognizing that these standards are 
continually being updated, the BLM 
intends to undertake periodic 
rulemakings to make corresponding 
updates to the relevant regulations. In 
the interim, an operator could submit a 
request to the PMT for a variance to 
comply with a newer version of a 
standard in lieu of compliance with the 
version listed above. 

Many commenters said the BLM 
should rewrite the rule to be less 
prescriptive, to primarily reference 
industry standards, and to include 
additional API standards that would 
expand industry options for achieving 
accurate measurement. They argued that 
a highly prescriptive rule would 
discourage industry from adopting new 
technology as it becomes available. 
Upon careful consideration of these 
comments, the BLM has decided to take 
a less prescriptive approach that will 
achieve the ultimate goal of accurate 
measurement, while still maintaining 
our requirements for an audit trail and 
production accountability, and that will 
provide reasonable versatility for 
operators. The rule has been modified to 
be less prescriptive than the proposed 
rule and includes more industry 
standards that operators may choose 
from to comply with the requirements of 
the final rule. For example, the tank 
gauging section at § 3174.6 has been 
rewritten to refer more to industry 
standards and less to step-by-step 
instructions and requirements. Proposed 
§ 3174.6(b)(3) had a list of requirements 
for taking oil samples prior to the 
opening gauge and was geared towards 
manual tank gauging. Section 
3174.6(b)(3) of the final rule instead 
requires operators to follow one of two 
industry standards for taking oil 
samples prior to the opening gauge— 
API 8.1 for manual sampling or API 8.2 
for sampling by automatic sampling 
systems. This paves the way for 
operators to use hybrid tank 
measurement systems and any other 
new technology that may come along in 
the coming years. Where necessary, the 
rule enhances or modifies an industry 
standard to ensure that the BLM’s audit 
trail and production accountability 
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requirements relate to lease activity and 
are met. For example, the rule modifies 
the industry standard for the tolerance 
on the verification for ATG systems, 
from ±3⁄16 inch to ±1⁄4 inch, in response 
to field test data that showed properly 
calibrated equipment has difficulty 
meeting the ±3⁄16 inch tolerance 
specified in industry standards. Also 
industry standards call for monthly 
ATG systems verification. This rule 
instead requires that ATG systems be 
verified monthly or before sales, 
whichever is later. This change will 
help smaller producers that may have 
sales only once every 2 or 3 months. 

Several commenters had the opposite 
view and said the BLM should not 
incorporate industry standards, but 
rather make its regulations 
predominantly prescriptive, explicitly 
stating what is allowed and required. 
Their reasoning for this approach was 
that API RPs are optional for industry to 
consider following, while industry must 
follow BLM regulations. The BLM 
disagrees with the commenter’s 
description of how these rules will be 
applied. Under the final rule, operators 
are required to comply with industry 
standards or practices that are 
incorporated by reference. As discussed 
earlier, the BLM has decided to take a 
less prescriptive approach and, where 
possible, incorporate multiple industry 
standards to give operators a choice for 
achieving a particular measurement 
standard. 

Several commenters said the BLM 
should incorporate forthcoming 
industry standards that have not yet 
been finalized into the rule. The BLM 
cannot incorporate a standard that an 
industry trade association has not yet 
published. An unpublished standard is 
subject to change. It is possible the trade 
association creating the standard could 
completely rewrite the draft standard 
after the BLM incorporated it into this 
rule, in ways that would compromise 
the BLM’s ability to enforce audit-trail 
or production-accountability 
requirements. The BLM disagrees with 
these comments and has not 
incorporated any unpublished standards 
into the rule. 

One commenter suggested the BLM 
not incorporate industry standards but 
rather copy industry standard language 
directly into the rule. Copyright 
restrictions prevent the BLM from 
taking this course of action. Also this 
approach makes it harder for the BLM 
to update these requirements in the 
future. The final rule was not revised as 
a result of this comment. 

Another commenter said the BLM is 
statutorily prohibited from cherry- 
picking industry standards for inclusion 

in the rule—picking and choosing 
which standards to apply and which to 
ignore. The BLM disagrees with this 
comment. Some industry standards do 
not meet the rule’s goals and objectives 
and have not been incorporated. For 
example, there are industry standards 
for turbine meters, but the BLM does not 
allow these meters to be used at an FMP 
because, in some situations, they do not 
meet the BLM’s accuracy requirements. 

Several commenters said that 
incorporating industry standards puts 
an unreasonable financial burden on 
industry because it forces industry to 
purchase the published standards from 
the trade groups that create them. The 
BLM agrees that the cost of purchasing 
a complete set of industry standards is 
not insignificant. However, the API 
provides the public free, read-only 
access to most of the standards 
incorporated in this final rule. In 
addition, all incorporated material is 
available for inspection at the BLM’s 
Division of Fluid Minerals, 20 M Street 
SE., Washington, DC 20003, and at all 
BLM offices with jurisdiction over oil 
and gas activities. It is also available for 
inspection at the National Archives and 
Records Administration (NARA). 
Several commenters stated that the BLM 
has not made a good effort to provide 
these newly required standards for 
public review. The BLM disagrees with 
this comment. As stated earlier, all 
industry standards incorporated by 
reference are available for inspection at 
the BLM, Division of Fluid Minerals, 
and at all BLM offices with jurisdiction 
over oil and gas activities. 

The commenter also said the 
documents are not available in the 
BLM’s Washington Office or in any 
particular field office. The BLM 
disagrees. The documents are available 
for review in the BLM’s Washington 
Office and in all local offices that have 
jurisdiction over oil and gas activities. It 
has come to the BLM’s attention that 
some local office personnel may not be 
aware of how to access the incorporated 
standards and, as part of the 
implementation process for the final 
rule, the BLM plans to carry out a 
training program to ensure that field 
office staff can readily access the 
standards as needed. 

Several commenters expressed 
concern about who is responsible for 
complying with the incorporated 
standards—operators or their 
contractors. The incorporated standards 
are regulatory requirements, and 
operators are responsible for ensuring 
that third parties that do not have a 
contractual relationship with the BLM 
comply with the incorporated industry 
standards. Existing BLM regulations at 

43 CFR 3162.3 state that a contractor on 
a leasehold will be considered the agent 
of the operator for such operations with 
full responsibility for acting on behalf of 
the operator for purposes of complying 
with applicable laws, regulations, the 
lease terms, NTLs, Onshore Oil and Gas 
Orders, and other orders and 
instructions of the AO. 

Several commenters said the industry 
standards as written are not enforceable 
by the BLM. The BLM disagrees. Many 
of the industry standards employ the 
terms ‘‘shall’’ and ‘‘should,’’ with 
‘‘shall’’ denoting a minimum 
requirement necessary to conform to the 
specification, and ‘‘should’’ denoting a 
recommendation or that which is 
advised, though is not required, in order 
to conform to the specification. 
However, once the standards are 
incorporated into BLM regulations, 
operators must comply with them 
whether the standard uses the word 
‘‘shall’’ or ‘‘should.’’ One commenter 
inquired whether operators will be 
required to follow a standard, and if any 
deviation from a standard is a violation. 
As stated previously, operators must 
comply with all incorporated standards 
and material, and any deviation without 
an approved variance is a violation. 

Section 3174.4 Specific Measurement 
Performance Requirements 

This section was previously 
published as § 3174.3. Based on edits 
made to the final rule, this section and 
previously published § 3174.4 have 
been switched. All discussion of 
comments here were submitted under 
the previous proposed § 3174.3. 

Section 3174.4(a)(1) sets volume- 
based overall performance standards for 
measuring oil produced from Federal 
and Indian leases, regardless of the type 
of meters or measurement method used. 
The overall volume uncertainty 
performance goals apply to volumes 
reported on the OGOR Part B 
(Production Disposition), commonly 
referred to as an OGOR B. FMPs 
measuring greater than or equal to 
30,000 bbl per month must achieve an 
overall measurement uncertainty within 
±0.50 percent. FMPs measuring less 
than 30,000 bbl per month must achieve 
an overall measurement uncertainty 
within ±1.50 percent. Existing Order 4 
has no explicit statement of 
performance standards. The BLM will 
apply the performance standards in this 
final rule to FMPs as part of the 
compliance process. The performance 
goals could result in operating 
limitations (such as a minimum flow 
rate through the meter); however, they 
could also allow flexibility for various 
operational functions (for example, the 
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12 Based on the projected nominal West Texas 
Intermediate crude oil spot price published in the 
U.S. Energy Information Administration’s 2016 
Annual Energy Outlook Reference case scenario. 

range of error between the meter in the 
field and the meter prover between 
successive runs during a proving). To 
facilitate this process, the BLM is 
developing an oil uncertainty calculator 
similar to the BLM’s gas uncertainty 
calculator currently in use. The 
uncertainty calculator will be an 
internal tool for BLM employees to use 
to verify uncertainty. Once it is 
developed, the uncertainty calculator 
will be available for the public to review 
and use. The methods for calculating 
uncertainty have been clarified in the 
final rule to be in accordance with 
statistical concepts described in API 
13.1, the methodologies in API 13.3, the 
quadrature sum (square root of the sum 
of the squares) method described in API 
14.3.1; Subsection 12.3, and other 
methods approved by the AO. 
Uncertainty indicates the risk of 
measurement error. The performance 
standards provide specific objective 
criteria against which the BLM could 
analyze operator requests to use new 
metering technology, measurement 
systems, and procedures not specifically 
addressed in the rule. The two-tiered 
uncertainty thresholds established in 
§ 3174.4(a)(1) set the maximum 
allowable volume measurement 
uncertainty. The BLM believes that the 
measurement uncertainties established 
are reasonable, based on equipment 
capabilities, industry standard practices 
and procedures, and BLM field 
experience. 

As noted, for FMPs measuring greater 
than or equal to 30,000 bbl per month, 
the maximum overall volume 
measurement uncertainty allowed is 
±0.50 percent. The BLM has established 
the ±0.50 percent uncertainty limit 
based on uncertainty calculations and 
public comments received on the 
proposed rule, discussed below. The 
overall uncertainty calculation includes 
the effects of the meter accuracy; 
maximum allowable meter-factor drift 
between meter provings; the minimum 
standard for repeatability during a 
proving; the accuracy of the pressure 
and temperature transducers used to 
determine the correction for pressure on 
liquids (CPL) factors, and the correction 
for temperature on liquids (CTL) factors; 
and the uncertainty of the CPL and CTL 
calculations. The BLM chose the 
volume threshold of 30,000 bbl per 
month for this uncertainty level after 
determining that at this monthly 
volume, a one-percentage-point 
decrease in the expected over- or 
underpayment of royalties—from ±1.5 
percent to ±0.5 percent—evaluated over 
a 5-year time frame, equals $150,000. 
This $150,000 amount reflects the cost 

to purchase a LACT system, based on 
price quotes from several distributors. In 
other words, requiring a LACT system, 
in terms of increased accuracy, will 
generate benefits that equal or exceed 
the cost of the new system. In making 
this calculation, the BLM assumed a 5- 
year crude oil price average of $67.58 
per bbl,12 and a royalty rate of 12.5 
percent. FMPs with production volumes 
less than 30,000-bbl-per-month 
production volume do not generate 
sufficient volumes that the potential 
royalty risk justifies installing a LACT 
system with an expected 5-year lifespan. 
As a result, the maximum proposed 
overall measurement uncertainty for 
these FMPs is ±1.5 percent. The BLM 
believes based on available data and its 
experience that a ±1.5 percent threshold 
is reasonable and readily achievable by 
manual tank gauging. Based on the 
BLM’s analysis and review of comments 
received, the BLM determined that the 
overall uncertainty of manual tank 
gauging ranges from ±0.6 percent to 
±2.50 percent depending on the volume 
of oil removed from the tank at the time 
of sale. A ±0.6 percent uncertainty 
results from potential measurement 
error applied to large volumes, while a 
±2.50 percent uncertainty results from 
the same potential measurement error 
applied to smaller volumes removed 
during one load-out. The ±1.5 percent 
uncertainty in the final rule reflects the 
high average calculated uncertainty for 
a typical truck load-out by tank gauging, 
which BLM believe is representative of 
onshore operations more generally, and 
therefore is an appropriate threshold to 
use in this rule. 

The two-tiered uncertainty 
performance requirements in the final 
rule reflect modifications from the 
proposed rule, based on comments 
received. First, one commenter noted 
that the proposed rule did not give 
guidance on how the uncertainty was to 
be calculated. The BLM agrees with this 
comment and the final rule makes it 
clear that the uncertainty is to be 
calculated using API 13.1, Statistical 
Concepts and Procedures; API 13.3, the 
uncertainty methodologies; the 
quadrature sum method as described in 
API 14.3.1, Subsection 12.3, General 
Equations and Uncertainty Guidelines; 
or other methods approved by the AO. 

Another commenter agreed that it is 
appropriate to permit a certain amount 
of measurement uncertainty and to 
utilize a tiered approach for uncertainty 
based on volume. However, the 

commenter disagreed with the proposed 
rule’s three-tiered uncertainty 
requirement: ± 0.35 percent for FMPs 
measuring more than 10,000 bbl per 
month; ± 1 percent for FMPs measuring 
more than 100 bbl per month and less 
than or equal to 10,000 bbl per month; 
and ± 2.5 percent for FMPs measuring 
less than 100 bbl per month. The 
commenter said the proposed ± 2.5 
percent uncertainty level for FMPs 
measuring volumes less than 100 bbl/ 
month is both unnecessary and 
counterproductive. This commenter 
noted that there are a large number of 
older, low-volume wells operating on 
BLM and tribal leases, and argued that 
the ± 2.5 percent uncertainty for those 
operations could cause some low- 
volume operators to shut in their wells, 
resulting in a significant cumulative loss 
of Federal revenue from royalties. 
Commenters instead recommended that 
the BLM eliminate the lowest-volume 
category of the three uncertainty levels 
under proposed § 3174.3(a)(1). They 
further recommended that all FMPs 
with monthly volumes averaged over 
the previous 12 months that are less 
than 10,000 bbl/month should be 
subject to an uncertainty level of ± 1.0 
percent. The commenters also said that 
this gives the BLM more discretion over 
when a less stringent uncertainty level 
for low-volume operators is appropriate 
based on site-specific factors. 

The BLM partially agrees with these 
comments. After reanalyzing the 
uncertainty data and volume thresholds, 
the BLM has eliminated the lowest tier 
of uncertainty. However, this rule uses 
a 30,000 bbl per month volume as the 
dividing volume between the two tiers, 
and sets the uncertainty level for the 
highest-producing tier at ±0.50 percent 
and the uncertainty level for the lowest- 
producing tier at ±1.5 percent, which 
will be high enough for most tank- 
gauging operations while still ensuring 
the rules achieve accurate measurement. 

The BLM chose the 30,000 bbl per 
month volume as the dividing line 
between the two tiers, and their 
respective uncertainty performance 
standards, based on what it would cost 
an operator to install and operate a 
LACT system, relative to the risk that 
the operator would under- or overpay 
royalties if measuring by tank gauging. 
The calculation for this assumes: A 
LACT system costs $150,000 and has a 
5-year expected equipment lifespan, 
tank gauging results in a ±1.5 percent 
uncertainty, the 5-year oil price averages 
$67.58 per bbl, and the royalty rate is 
12.5 percent. The following equation 
shows the calculation used to arrive at 
the 30,000 bbl per month volume 
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dividing line between the two tiers of 
uncertainty performance requirements: 
Monthly volume = $150,000/ 

((Uncertainty × Oil price × Royalty 
rate) × 60 months) 

One commenter suggested that the 
performance standards for uncertainty 
should not be less than ±1.0 percent. A 
performance standard of less than ±1.0 
percent is excessively onerous, the 
commenter said, and does not provide 
a substantial benefit compared to a ±1.0 
percent standard. This commenter did 
not justify why a ±1.0 percent 
uncertainty standard is reasonable or 
how anything less is onerous. The BLM 
disagrees with this comment. The root 
square sum method of calculating the 
uncertainty of a LACT system with a PD 
meter configured and operated under 
the requirements of Order 4 calculates 
an overall uncertainty of ±0.32 percent. 
The final rule makes only minor 
changes to the Order 4 LACT 
requirements, so a calculated overall 
uncertainty rate under this rule will be 
similar to the existing requirements of 
Order 4. A LACT system with either a 
PD meter or a Coriolis meter is very 
capable of achieving the ±0.50 percent 
uncertainty when constructed and 
operated according to the requirements 
of this rule and corresponding API 
standards; no change was made as a 
result of this comment. 

One commenter said BLM regulations 
do not need to specify equipment 
models that are acceptable for use in 
custody transfer measurement when 
uniform uncertainty metrics are 
utilized. The commenter stated that if 
any equipment meets the established 
uncertainty-performance standards for a 
measurement system, and that 
uncertainty can be validated and 
maintained, such equipment should 
then be allowed to be used for oil 
measurement. The BLM partly agrees 
with this comment, which is why this 
final rule establishes a procedure 
whereby the PMT can review and 
approve the use of new equipment and 
measurement methods, so long as the 
new equipment and methods meet the 
performance uncertainty and 
verifiability standards of the rule. The 
BLM believes that once this equipment 
has been proven to be capable of 
meeting the uncertainty performance 
and verifiability standards of this rule, 
then that equipment can be approved 
for use. 

The second part of this comment 
suggests that the volume uncertainty 
limit of ±0.35 percent in the proposed 
rule for high-volume producers is 
excessively small (strict) for 
measurement installations that measure 

in excess of 10,000 bbl/month. The 
commenter further stated that the BLM 
failed to provide any basis for the 
proposed allowable volume uncertainty 
calculations. The proposed rule did not 
offer any detail as to how the 
uncertainty limit of ±0.35 percent 
includes any effects of maximum 
allowable meter-factor drift between 
meter proving, the minimum standard 
for repeatability during proving the 
accuracy of pressure and temperature 
transducers for volumetric correction, 
and the uncertainty in the volume- 
correction factor correction. The 
commenter also said the BLM did not 
disclose the data that it utilized to 
determine the ±1.0 percent uncertainty 
limit for FMPs in the 100 to 10,000 bbl/ 
month range. 

The BLM conducted an overall 
uncertainty calculation for a LACT 
utilizing a PD meter operated and 
proven under the requirements of Order 
4. The results of this calculation 
provided an overall uncertainty of ±0.32 
percent, which was what the BLM used 
to establish the higher standard in the 
proposed rule. The commenter did not 
provide a more appropriate uncertainty 
calculation to justify their claim that 
±0.35 percent is excessively small for 
installations that measure in excess of 
10,000 bbl per month. As a result no 
specific changes were made in response 
to this comment; however, as noted 
elsewhere in this section, the BLM has 
modified the uncertainty thresholds for 
larger-volume FMPs. 

In order to identify appropriate 
thresholds, the BLM reviewed a 
proprietary third-party uncertainty 
calculation for tank gauging using Order 
4 requirements for a 400 bbl tank. The 
results indicate that the overall 
uncertainty varies depending upon the 
volume removed from the tank. The 
overall uncertainty in the calculation 
varied from ±0.6 percent for large 
volumes removed to uncertainties of 
±2.50 percent for very small volumes 
removed. The BLM reviewed overall 
uncertainty calculations in order to 
determine reasonable uncertainty 
requirement in the rule. 

Several commenters said the BLM 
should re-evaluate its proposed 
measurement uncertainty (±0.35 
percent), claiming the methodology 
appears to be flawed. They further 
stated the proposed oil measurement 
rule demands a level of accuracy that 
would not apply to heavy oil regimes 
and that would increase operating costs 
beyond what is necessary or of value. 
They suggest that operators with heavy 
oil operations may receive unwarranted 
and costly penalties at a greater rate 
than the rest of the petroleum industry, 

and that heavy oil producers would be 
disproportionately impacted by the 
proposed standard. These commenters 
did not submit justification for their 
claims, and when the BLM contacted 
them to clarify this comment, they still 
failed to justify or explain how heavy oil 
regimes would be disproportionately 
impacted by the rule. No change to the 
rule resulted from these comments. 

One commenter requested that the 
±0.35 percent performance uncertainty 
be adjusted to ±1.0 percent for meters 
measuring 10,000 barrels per day. The 
commenter agreed with comments that 
the API submitted to the BLM on the 
proposed rule and requests that the 
BLM use the Order 4 proving and 
uncertainty performance requirements 
for LACT systems. The BLM has re- 
analyzed the uncertainty performance 
requirements and volume thresholds, 
and, based on the re-evaluation and 
other comments received showing a 
different uncertainty calculation 
resulting in a slightly higher uncertainty 
than proposed, has changed the rule’s 
uncertainty performance standards to 
encompass reasonable flexibility in 
evaluating alternative measurement 
equipment and methods and adjusted 
the volume thresholds to match 
volumes where the risk to royalty would 
equal the expense of installing a LACT 
or CMS to require a more accurate 
measurement. 

Another commenter said the overall 
volume uncertainty limit of ±0.35 
percent for measurement installations 
with throughputs greater than 10,000 
bbl/month is unreasonably and 
excessively strict, given the potential 
number of sources of measurement 
error. The error should be calculated to 
include the uncertainty from all sources 
of error in the oil volumetric calculation 
chain. The BLM agrees in part with the 
comment that a ±0.35 percent 
uncertainty may be somewhat strict in 
some applications. The ±0.35 percent 
has been calculated to include all 
sources of error in the LACT 
measurement calculation chain, based 
on other comments providing similar 
calculations. The BLM has chosen to 
use a slightly higher uncertainty level in 
the final rule to give some leeway when 
considering approvals for future 
measurement technology and 
procedures for use on Federal and 
Indian leases. This commenter also 
suggested that systems installed at FMPs 
that measure less than 100 bbl/month 
should have the option to pay royalties 
as if they were producing at the rate of 
100 bbl/month and avoid the cost of 
installing measurement equipment that 
could make their operations 
economically infeasible. The BLM 
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disagrees with the concept of paying 
royalties based on a fixed volume rather 
than royalties based on actual 
measurements. In addition, if the 
uncertainty standards would render a 
lease uneconomic, the operator can seek 
an exemption from the requirements 
under § 3174.4(a)(2). No change to the 
rule resulted from this comment. 

One commenter said they were unable 
to verify the uncertainty levels proposed 
without the ‘‘calculator’’ that the BLM is 
developing. This commenter created its 
own uncertainty calculation using the 
following assumptions: A maximum 
allowable deviation for temperature of 
0.25 °F and pressure of 0.25 psi. The 
uncertainty was calculated to be ±0.46 
percent in this one instance. 

The BLM appreciates receiving this 
comment as it provides useful input and 
actual calculation results to support the 
commenter’s position. As a result of this 
comment and further analysis, the BLM 
agrees that this uncertainty calculation 
could reflect one possible application 
and has adjusted the rule’s lower overall 
uncertainty performance requirements 
for the highest-producing tier to ±0.50 
percent. 

One commenter expressed concern 
that the cost of complying with this 
provision will increase as uncertainty 
standards are updated. However, there 
is nothing in this provision that 
provides for the updating of the 
uncertainty threshold standards. 

Under § 3174.4(a)(2), only a BLM 
State Director, with the written 
concurrence of the PMT, prepared in 
coordination with the Deputy Director, 
can grant an exception to the prescribed 
uncertainty levels. Granting an 
exception requires a showing that 
meeting the required uncertainly levels 
would involve extraordinary cost or 
unacceptable adverse environmental 
effects. By having the State Directors 
make these decisions, with concurrence 
of the PMT (prepared in coordination 
with the Deputy Director), the BLM 
hopes to ensure that there is consistent 
application of the performance 
standards across the Bureau and that 
approvals for exceptions from the 
performance standards are granted in 
limited circumstances. In the proposed 
rule, the BLM had proposed to require 
concurrence from the Director; however, 
upon further review, the BLM modified 
the written concurrence requirement to 
require written concurrence from the 
PMT that has been prepared in 
coordination with the Deputy Director. 
The BLM feels this approach would be 
more appropriate given that the PMT 
will have the necessary technical 
expertise, while requiring coordination 
with the Deputy Director ensures such 

changes have the necessary national 
policy perspective. 

The BLM received several comments 
on its approach to exceptions to the 
proposed rule’s uncertainty limits. A 
few commenters requested that the BLM 
clarify and limit the criteria a BLM State 
Director can use to grant exceptions. 
The BLM does not believe additional 
clarification is necessary and the rule’s 
description of potential extraordinary 
circumstance(s) that could result in an 
exception to the uncertainty levels is 
sufficient. The BLM cannot identify 
every situation or event that could 
warrant an exception. The intent of the 
rule is that an exception is not a normal 
occurrence, and to allow exceptions 
only in limited, special circumstances. 
No change to the rule resulted from this 
comment. 

Similarly, another commenter urged 
the BLM to clarify the manner in which 
exceptions may be granted and to 
clearly define the term ‘‘extraordinary 
cost.’’ According to this commenter, a 
lack of clear guidance on these 
exceptions will result in unrealistic 
expectations from operators and 
inconsistent application by the BLM. 
Again, there could be numerous 
circumstances under which an 
exception could be warranted, and the 
BLM cannot accurately anticipate and 
address all of these in the rule. It will 
be up to the individual or entity 
applying for the exception to make the 
case to justify an exception. The process 
for granting exceptions is more likely to 
be consistent if decisions are left to 
State Directors, with written 
concurrence from the PMT (prepared in 
coordination with the Deputy Director). 
No change to the rule resulted from this 
comment. 

One commenter questioned why, on 
the one hand, the proposed rule would 
have authorized BLM State Directors to 
grant exceptions to uncertainty 
standards for equipment at FMPs (with 
BLM Director concurrence) and on the 
other hand, the rule at § 3174.4(d) gives 
the PMT the authority to recommend 
and the BLM to decide whether 
proposed alternative equipment or 
measurement procedures meets or 
exceeds the uncertainty standards. The 
commenter questioned a process that 
will rely on the availability of the PMT 
and State Directors to review and 
evaluate requests for exceptions. The 
commenter said BLM technical experts 
are often overworked, and therefore the 
PMT approval process is likely to take 
a considerable amount of time and 
hinder operators’ ability to effectively 
develop Federal oil and gas resources. 
The BLM agrees that its technical 
experts have a significant workload and 

face a number of competing demands. 
However, one reason for creating a 
BLM-wide PMT is to relieve field offices 
of having to review new technology, and 
to provide a consistent BLM-wide 
decision-making process. The BLM 
believes that this structure should 
minimize the amount of time it will take 
for the BLM to process requests for 
evaluation of new equipment, and to 
evaluate requests for exemptions from 
the uncertainty requirements. No 
change to the rule resulted from this 
comment. 

Section 3174.4(b) establishes the 
degree of allowable bias in a 
measurement. Bias differs from 
uncertainty in that bias results in 
systematic measurement error, whereas 
uncertainty only indicates a risk of 
measurement error. While the BLM 
acknowledges that it is virtually 
impossible to remove all bias in 
measurement, the final rule requires 
that there be no statistically significant 
bias at any FMPs. When a measurement 
device is tested against a laboratory 
device or prover, there is often slight 
disagreement, or apparent bias, between 
the two. However, both the 
measurement device being tested and 
the laboratory device or prover have 
some inherent level of uncertainty. If 
the disagreement between the 
measurement device being tested and 
the laboratory device or prover is less 
than the uncertainty of the two devices 
combined, then it is not possible to 
distinguish apparent bias in the 
measurement device being tested from 
inherent uncertainty in the devices 
(sometimes referred to as ‘‘noise’’ in the 
data). Therefore, the BLM does not 
consider apparent bias that is less than 
the uncertainty of the two devices 
combined to be statistically significant 
for purposes of compliance with the 
final rule. However, if the shift in the 
mean value of a set of measurements 
away from the true value of what is 
being measured exceeds the 
‘‘statistically combined uncertainty’’ of 
the devices, then the BLM requires that 
known shift to be corrected to as close 
to the actual value as possible. 

The BLM received several comments 
concerning bias. The first commenter 
stated the rule does not give any 
guidance on how bias will be 
determined, or what the BLM considers 
to be statistically significant. In order for 
the bias restriction to be applied 
uniformly throughout the nation, the 
commenter asserted that the term needs 
to be defined in the regulation. The 
BLM agrees with this comment and has 
added a new definition for ‘‘bias’’ to 43 
CFR subpart 3170, as part of the 
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rulemaking that is updating and 
replacing Order 3. 

Another commenter noted that the 
BLM presented no data or calculations 
in the proposed rule to verify that bias 
issues will not exist under field 
conditions where many additional 
variables impact the statistical 
calculations. The commenter claimed 
that the rule essentially assumes that 
uncertainties that can be demonstrated 
in laboratory conditions can also be 
demonstrated in field conditions, which 
are not practical in a production 
scenario. The commenter asked that the 
BLM delete paragraph (b) from the final 
rule. The BLM does not agree with this 
comment. If a shift in the mean value of 
a set of measurements away from the 
true value of what is being measured, 
exceeds the statistically combined 
uncertainty of the devices, occurs, then 
the BLM requires that known shift to be 
corrected to as close to actual value as 
possible. An example of where this shift 
could be discovered is during a 
transducer verification that results in a 
reading that is outside of the device’s 
stated uncertainty. This is different from 
uncertainty, where a potential for 
measurement error exists. No change to 
the rule resulted from this comment. 

A third commenter recommended that 
the BLM clarify language in the 
preamble that discusses statistically 
significant bias. As noted above, the 
preamble quantifies statistically 
significant bias as being a number that 
is greater than the combined 
uncertainties of the laboratory device, or 
prover, and the measured device, or the 
‘‘statistically combined uncertainty.’’ 
The BLM recognizes that there will 
always be some apparent bias resulting 
from the uncertainty of all devices. Bias 
is only considered significant when it 
exceeds the combined uncertainties of 
the devices involved. The BLM believes 
that the final rule accurately explains 
bias in terms of it being outside of the 
‘‘statistically combined uncertainty’’ of 
the devices being used. No change to the 
rule resulted from this comment. 

Section 3174.4(c) requires that all 
measurement equipment be subject to 
independent verification by the BLM 
that it is performing accurately and that 
all inputs, factors, and equations that 
are used to determine quantity or 
quality are valid. Order 4 already 
requires that the BLM be able to 
independently verify measurement 
methods, as well as bias, so these are 
not new requirements. The verifiability 
requirement in this section prohibits the 
use of measurement equipment that 
does not allow for independent 
verification. For example, if a new meter 
were to be developed that did not record 

the raw data used to derive a volume, 
that meter could not be used at an FMP 
because without the raw data the BLM 
would be unable to independently 
verify the volume. Similarly, if a meter 
were to be developed that used 
proprietary methods that precluded the 
ability to recalculate volumes, its use 
would also be prohibited. 

The BLM received several comments 
about the verifiability requirements of 
this rule. One commenter seemed to 
suggest that the BLM did not take into 
account the use of automation and other 
measurement systems advances, such as 
the use of flow computers handling 
calculations. The comment further 
stated that in order to retain the raw 
data that the BLM needs to manually 
verify equipment accuracy, operators 
will be required to use computers that 
are less efficient and that require more 
data storage. The BLM agrees that the 
rule may require operators to acquire 
more data storage, but does not agree 
with the commenter that saving raw 
data for future verification will result in 
less efficient flow computers, or that it 
is unnecessary. The BLM manages 
Federal oil resources on behalf of the 
American taxpayer and has an 
affirmative obligation to ensure that the 
oil produced is accurately measured and 
accounted for. In order to satisfy those 
obligations it is critically important that 
an audit trail exists so that the BLM can 
verify the production data. As a result, 
the BLM will continue to manually 
verify calculations at FMPs. No change 
to the rule resulted from this comment. 

Another commenter suggested any 
verifiability does not take into account 
the difference between live calculations 
at high frequencies versus averaged and 
accumulated data over time. The 
commenter also said that independent 
calculations should only have to fall 
within a statistically insignificant 
window. In order for independent 
calculations to be applied uniformly 
throughout the nation, they should to be 
defined in the regulations, the 
commenter said. The BLM partly agrees 
with this comment that calculations 
should be live calculations at high 
frequencies or calculations averaged and 
accumulated over time. The Inspection 
and Enforcement Handbook will 
address possible methods for the BLM 
to verify calculations at an FMP. No 
changes to the rule were made as a 
result of this comment, but the BLM 
will include guidance in the Inspection 
and Enforcement Handbook regarding 
whether calculations should be based 
on live calculations or averaged over 
time. Under the final rule, all volume 
calculations at an FMP must be 
verifiable. 

One commenter asked whether the 
requirement that new equipment 
undergo independent verification will 
preclude new technology. The BLM 
does not intend to prevent or exclude 
new technology. In fact, this rule, by 
establishing performance standards, 
adopting industry standards, and 
standing up the PMT process, has been 
designed explicitly to provide flexibility 
for the BLM to adopt new technology 
and practices as they are developed. No 
changes were made in response to this 
comment. 

Another commenter said that 
paragraph (c) would require the BLM to 
contract with an independent laboratory 
to verify equipment, which could take 6 
months per device and cost upwards of 
‘‘$500M’’ for each device. The BLM 
disagrees with this comment because 
§ 3174.4(c) merely requires operators to 
have FMP equipment that can produce 
the source records that provide the data 
and equations the BLM needs to 
independently recalculate oil 
production volume and quality during 
production audits. No changes were 
made in response to this comment. 

Section 3174.4(d) clarifies that the 
operator can propose the use of 
alternative equipment, provided that it 
meets or exceeds the uncertainty 
requirements of this section. The PMT 
will make a determination under 
§ 3174.13 of this subpart regarding 
whether proposed alternative 
equipment or measurement procedures 
meets or exceeds the objectives and 
intent of this section. See § 3174.13 for 
discussion of comments concerning the 
PMT and the PMT review process. 

Section 3174.5 Oil Measurement by 
Tank Gauging—General Requirements 

Section 3174.5(a) specifies the general 
requirements for oil measurement by 
tank gauging as a means to accurately 
determine the quantity and quality of oil 
removed from an FMP. The BLM 
received many comments on this 
section of the proposed rule. Almost all 
of these comments requested that the 
BLM consider permitting the use of 
ATG systems for custody transfer 
applications. Order 4 allows only 
manual tank gauging. In the proposed 
rule, the BLM indicated that it was 
considering including provisions in the 
final rule allowing for the use of ATG 
systems, and requested data regarding 
whether these systems can meet the 
BLM’s performance standards for 
manual tank gauging with respect to 
uncertainty and verifiability. The BLM 
requested additional data regarding 
ATG measurement systems because it 
recognizes the significant safety 
advantages they provide. 
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The majority of the commenters 
indicated that ATG systems are much 
safer for workers when compared to 
manual tank gauging systems, especially 
when workers are measuring 
hydrocarbon fluids such as those found 
in the Bakken, which have higher 
gravity and higher vapor pressure, and 
thus emit higher volumes of toxic 
fumes. The BLM agrees that safety 
concerns associated with manual tank 
gauging can be reduced if operators 
have the option of using ATG systems 
as well as the other measurement 
methods addressed in this final rule. 
Based on data provided in response to 
the proposed rule—both as public 
comment on the proposed rule and in 
support of project-specific variance 
requests to use ATG systems on tanks— 
the BLM has determined that ATG 
systems can meet or exceed the 
uncertainty thresholds for tank gauging. 
As a result, the rule has been changed 
to allow for the use of ATG systems. 

The BLM received one comment that 
recommended the BLM prohibit the 
practice of oil measurement by manual 
tank gauging because, according to the 
commenter, the practice is an 
antiquated and considerably less 
reliable method of measurement. The 
BLM disagrees that properly conducted 
manual tank gauging operations are 
antiquated or less reliable than other 
methods of measurement and will 
continue to give operators the option of 
using this widely accepted practice for 
oil measurement, which is generally 
used at lower-volume facilities. 
However, the BLM hopes for a shift 
towards ATG in areas where the nature 
of the produced oil presents a safety 
concern. 

In the proposed rule, § 3174.5(b) 
required that all oil storage tanks, 
hatches, connections, and other access 
points be vapor tight and that each oil 
storage tank, unless connected to a 
vapor recovery system, must have a 
pressure-vacuum relief valve installed at 
the highest point in the vent line or 
connection with another tank. Pressure- 
vacuum relief valves would provide for 
normal inflow and outflow venting at an 
outlet pressure that is less than the thief 
hatch exhaust pressure and at an inlet 
pressure that is greater than the thief 
hatch vacuum setting. The intent is to 
minimize hydrocarbon gas lost to the 
atmosphere by ensuring that venting is 
done under controlled conditions 
through the pressure-vacuum relief 
valve primarily in response to changes 
in ambient temperature. The 
requirement that all access points be 
vapor tight has been expressly included 
in this rule in order to eliminate 
confusion over the intent of Order 4, 

which specified all the same equipment, 
but did not specify the manner in which 
it was supposed to be operated. The 
implied intent of Order 4 was always 
that the tanks be operated such that they 
are vapor tight. 

The BLM received numerous 
comments on this section, the majority 
of which said the proposed 
requirements could conflict with U.S. 
Environmental Protection Agency (EPA) 
air quality regulations and the BLM’s 
separately proposed Methane and Waste 
Prevention Rule (81 FR 6616). Some of 
the same commenters also complained 
about the potential costs associated with 
retrofitting some of the tank batteries. 
The BLM disagrees with these 
comments. The intent of the 
requirement is to conserve the quantity 
and quality of the liquid hydrocarbons 
in storage by controlling the storage 
conditions, not to create a potential 
conflict with the EPA’s regulations for 
release of harmful pollutants. The BLM 
also disagrees with claims made by 
some commenters that the potential 
costs associated with retrofitting 
existing tank batteries to make them 
vapor-tight would be too high. Pressure 
vacuum vent line valves and thief 
hatches are already required equipment 
for the existing tank battery installations 
under Order 4. Paragraphs (b)(3) and (4) 
of the proposed rule have been changed 
and merged into a new paragraph (b)(3) 
in the final rule, which now requires 
that all oil storage tanks be vapor tight, 
and, unless connected to a vapor 
recovery or flare system, must have a 
pressure-vacuum relief valve installed at 
the highest point in the vent line or 
connection with another tank. All 
hatches, connections, and other access 
points must be installed and maintained 
in accordance with manufacturers’ 
specifications. 

Several commenters recommended 
that the BLM add the requirement that 
oil storage tank hatches (‘‘thief hatches’’ 
or other access points) have pressure 
indicators that provide a clear and 
immediate visual indicator of tank 
pressures and potential gas/vapor 
release hazard should the tank need to 
be accessed. One of the commenters 
said pressure indicators on tank access 
hatches visually display the presence of 
gas/vapor pressure in a tank, allowing a 
trained worker to make risk-based 
decisions before accessing a tank, 
including actuating a remote venting 
valve, venting gas to a flare, or using 
appropriate respiratory protection, such 
as a self-contained breathing apparatus 
or an air-line respirator. The BLM 
recognizes that having such information 
could potentially be useful to personnel 
in the field; however, the BLM did not 

make any changes in response to this 
comment because the pressure 
indicators proposed by the commenter 
would have no bearing on determining 
measured volume, and therefore are 
outside the scope of this rule. It should 
also be noted that in general the 
Occupational Safety and Health 
Administration takes the lead on 
adopting and enforcing employee safety 
requirements. 

Several commenters stated it is 
imperative that tanks be maintained 
vapor tight and that there be a 
monitoring or inspection program to 
ensure compliance. The BLM agrees and 
the final rule has maintained the vapor 
tight integrity requirement for oil 
storage tanks. The BLM’s inspection and 
enforcement program will continue to 
ensure compliance with this and all 
other oil and gas regulations. No 
additional changes were made to the 
final rule as a result of these comments. 

One commenter stated that if the oil 
is weathered or stabilized, there is no 
need for hatches and other connections 
to be vapor tight. The commenter did 
not explain how weathered or stabilized 
oil could negate the need for hatches 
and other connections to be vapor tight. 
The BLM disagrees that stabilized 
product does not require a vapor-tight 
storage condition. The vapor tight 
integrity is an implied requirement of 
the current Order 4 and therefore will 
not require the operator to retrofit any 
existing equipment. In a unique 
situation where a variance could be 
justified, the operator could seek a 
variance through the appropriate BLM 
field office following the process 
outlined in § 3170.6 of this part, a 
related rulemaking that is replacing 
Order 3, with approval by the AO. No 
additional changes were made to the 
final rule. This section in the final rule 
is now identified as § 3174.5(b)(3). 

Section 3174.5(b)(5) of the proposed 
rule specified that all oil storage tanks 
must be clearly identified and have a 
unique number stenciled on them, 
maintained in a legible condition. Order 
4 did not have a similar requirement. 
The BLM received several comments 
that said this section did not adequately 
communicate how the numbering 
system would work and how numbers 
are assigned to the tanks. The BLM 
agrees that this section was not clear. As 
a result of these comments, the final 
rule has been changed to specify that all 
oil storage tanks must be clearly 
identified with an operator-generated 
number that is unique to the lease, unit 
PA, or CA stenciled on the tank and 
maintained in a legible condition. This 
section now appears as § 3174.5(b)(4) in 
the final rule. 
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Section 3174.5(b)(6) of the proposed 
rule required each oil storage tank 
associated with an approved FMP by 
tank gauging to be set and maintained 
level. Several commenters said this 
requirement is unwarranted and 
unnecessary without offering any 
details. The BLM disagrees, as this is 
not a new requirement. Order 4 has a 
similar requirement, and the BLM 
believes that not requiring a tank to be 
set or maintained level would be 
unacceptable because it could result in 
uncertainty in measurement. Industry 
standards also dictate that tanks used 
for gauging operations should be level. 
No change resulted from these 
comments. This section now appears as 
§ 3174.5(b)(5) in the final rule. 

Section 3174.5(b)(7) of the proposed 
rule specified each oil storage tank 
associated with an approved FMP that 
has a tank-gauging system must be 
equipped with a distinct gauging 
reference point, with the height of the 
reference point stamped on a fixed 
bench-mark plate or stenciled on the 
tank near the gauging hatch, and 
maintained in a legible condition. One 
commenter, without offering any 
justification, said this requirement 
should apply only to tanks that are 
manually gauged. The BLM disagrees as 
this gauging reference point is also 
needed during the verification and 
calibration of an ATG system, not just 
for tanks that are measured by manual 
gauging. No change was made to the 
final rule as a result of this comment. 
This section now appears as 
§ 3174.5(b)(6) in the final rule. 

Section 3174.5(c) in the proposed rule 
required the operator to accurately 
calibrate each oil storage tank associated 
with an approved FMP that has a tank- 
gauging system, under either API 2.2A 
or API RP 2556. Order 4 had a similar 
requirement. The BLM received a few 
comments on this section. One 
commenter pointed out that under the 
proposed rule, sales tank calibrations 
apparently can only be made using API 
MPMS Chapter 2.2A—Tank Strapping 
by Manual Method, when in fact other 
methodologies in Chapter 2 are 
available. The BLM agrees that industry 
standards provide additional methods 
for calibrating sales tanks. As a result of 
this comment, the BLM changed the 
final rule to incorporate industry 
standards API 2.2A, API 2.2B, or API 
2.2C; and API RP 2556. One commenter 
stated the proposed rule did not clarify 
when or how often a sales tank 
calibration is required. The BLM 
disagrees. Section 3174.5(c)(2) clearly 
states when a sales tank calibration is 
required—if the tank is relocated, 
repaired, or the capacity is changed as 

a result of denting, damage, installation, 
removal of interior components or other 
alterations. No changes were made to 
the final rule as a result of this 
comment. 

One commenter said operators should 
be allowed to use formulas for 
estimating tank volumes. The formula of 
1.67 bbl/inch is a tool operators use to 
estimate the volume stored in the tank. 
When the oil is sold, the commenter 
said, a more accurate measurement will 
be taken, ensuring that the operator is 
properly paid for the oil being sold, 
which will in turn result in the correct 
royalty payment to the government. 
This rule seeks to ensure accurate oil 
measurement, not volume estimates. 
This comment is not relevant to sales 
tank calibration. The final rule was not 
changed as a result of this comment. 

Section 3174.5(c)(1)(i) of the proposed 
rule specified the strapping table unit 
volume must be in barrels. The BLM 
received no comments and made no 
changes to this paragraph. 

Section 3174.5(c)(1)(ii) of the 
proposed rule specified the incremental 
height measurement on all tanks must 
be in 1⁄8-inch increments. This was a 
change from the incremental height 
measurement in Order 4 of 1⁄4-inch 
gauging accuracy for tanks of 1,000 bbl 
or less in capacity. The BLM received 
many comments on this section. The 
commenters consistently addressed the 
following two main points: (1) The 
benefits from the increase in accuracy 
would be minimal in comparison to the 
time and costs it would take to achieve 
the increased accuracy; and (2) The 
change would require operators to re- 
strap their tanks and generate new tank 
tables, and, in many cases, make major 
changes to their software programs, all 
at substantial costs. The BLM agrees that 
the costs of a change to 1⁄8-inch 
increments for tank gauging on tanks 
that are 1,000 bbl or less in capacity is 
unnecessary because the additional cost 
burdens outweigh any potential 
accuracy gains. As a result of these 
comments, the rule has been changed to 
say that the incremental height 
measurement must match the gauging 
increments specified in 
§ 3174.6(b)(5)(i)(C), which requires 1⁄4- 
inch increments for tanks 1,000 bbl or 
less in capacity, and 1⁄8-inch increments 
for tanks greater than 1,000 bbl in 
capacity. This is the same accuracy 
standard that has been in effect under 
Order 4. The BLM would like to note 
that API industry standards relative to 
manual tank gauging have conflicting 
tank-gauging increments. The BLM has 
chosen to retain the current Order 4 
gauging increments requirement by 
following API 18.1 tank gauging 

increments for tanks that are 1,000 bbl 
and less and API 3.1A tank gauging 
increments for tanks greater than 1,000 
bbl. 

Section 3174.5(c)(2) requires 
operators to recalibrate a sales tank if it 
is relocated or repaired, or the capacity 
is changed as a result of denting, 
damage, installation, removal of interior 
components, or other alterations. Order 
4 had a nearly identical requirement. 
The BLM received a few comments on 
this section, all of which said there is no 
definition of how large the dent or 
alteration would need to be to trigger 
this requirement. The commenters also 
stated that the BLM must clarify the 
amount of volume displacement that 
would require action on the part of the 
operator. The final point that the 
commenters made also suggested that 
the BLM should offer a range of options 
that operators could take in response to 
denting, including tank inspection, and 
provide them an opportunity to avoid 
being in violation. For example, an 
insulated tank may be dented on the 
outside but the dent would have no 
impact on the inside due to several 
inches of insulation. Upon review of 
these comments, the BLM has made no 
change to the rule for the following 
reasons. The volume displacement from 
tank denting cannot be known until the 
dent has been measured and the impacts 
analyzed. To measure the impacts, this 
section requires re-strapping of the tank. 
The BLM has chosen not to allow an 
operator to ‘‘estimate’’ the impact of 
denting on a tank used for tank gauging 
as there would be no enforceable 
requirement to properly determine the 
resulting volume impacts. Denting of 
the insulation on a tank may or may not 
result in denting of the sales tank. If 
denting is observed on the insulation of 
a tank, it is the operator’s responsibility 
to verify that no internal tank denting 
has occurred under the insulation. 

Section 3174.5(c)(3) requires 
operators to submit sales tank 
calibration charts (tank tables) to the AO 
within 30 days after calibration. Order 
4 required them to be submitted to the 
AO upon request. The BLM received 
several comments on this section. A few 
commenters recommended extending 
the 30-day time period to 45 days to 
allow for more coordination time 
between transporter and operator. After 
considering these comments, the BLM 
agrees that transporters and operators 
may need more time to submit the tank 
tables to the BLM. As a result of these 
comments, the final rule now requires 
that tank tables must be submitted to the 
AO within 45 days after calibration. 
Tank tables may be in paper or 
electronic format. A couple of 

VerDate Sep<11>2014 22:29 Nov 16, 2016 Jkt 214001 PO 00000 Frm 00019 Fmt 4701 Sfmt 4700 E:\FR\FM\17NOR4.SGM 17NOR4sr
ad

ov
ic

h 
on

 D
S

K
3G

M
Q

08
2P

R
O

D
 w

ith
 R

U
LE

S
4



81480 Federal Register / Vol. 81, No. 222 / Thursday, November 17, 2016 / Rules and Regulations 

commenters said this requirement is 
another example of the BLM getting into 
the day-to-day operations of industry. 
They said there is absolutely no reason 
for the BLM to have these charts, argued 
that they serve no purpose, suggested 
that this requirement is excessively 
prescriptive, and asked the BLM to 
justify the need for the charts. Oil tanks 
are constructed to API standards and 
have a common, industry-wide standard 
strapping chart, the commenters said, 
and these tanks are not proven once 
installed. The BLM disagrees with these 
comments, as the tank calibration charts 
(tank tables) are in fact unique for each 
tank, and therefore there should not be 
a common, industry-wide standard 
strapping chart in use where tank 
gauging is the method of measurement 
at an FMP. The BLM has a long history 
of using the tank tables on a daily basis 
for production verification efforts, such 
as during production inspections and 
records-analysis audits. No changes 
were made to the final rule as a result 
of these comments. 

The BLM has an affirmative obligation 
to maintain an audit trail supporting 
Federal and tribal oil production. A 
couple of commenters requested that the 
BLM continue to use the Order 4 
requirement that operators submit their 
latest tank calibration charts when the 
AO requests them, in order to avoid 
confusion and give operators notice that 
an inspection is imminent. The BLM 
disagrees because the new requirement 
will serve as verification that the 
operator has had the tanks strapped as 
required, and enables the BLM to 
perform the required inspection 
activities. Additionally, the BLM has no 
obligation to provide operators notice 
that an inspection is imminent. 

One commenter said marginal 
producing leases should be exempt from 
tank-gauging requirements. The BLM 
disagrees. Marginal leases are already 
subject to tank-gauging requirements. 
Under this final rule, operators on 
marginal-producing leases are allowed 
to continue using manual tank gauging, 
which imposes only modest economic 
impact on these leases. 

Section 3174.6 Oil Measurement by 
Tank Gauging—Procedures 

Section 3174.6 paragraphs (a) and (b) 
require operators to take the steps in the 
order prescribed in the following 
paragraphs to manually determine by 
tank gauging the quality and quantity of 
oil measured under field conditions at 
an FMP. The BLM received several 
comments on this section. The 
comments said the detailed tank- 
gauging procedures in this section do 
not align with the industry standard. 

The BLM partly agrees, in that industry 
standards for certain activities have 
several options for operators to follow 
for achieving the desired outcome. The 
proposed rule did not reflect all of those 
options. As a result of these comments, 
the final rule has been changed to 
reference the appropriate industry 
standards and remove any unnecessarily 
prescriptive requirements to ensure 
accurate measurement using tank 
gauging. 

Section 3174.6(b)(1) contains the 
requirement in Order 4 and the 
proposed rule that the tank be isolated 
for at least 30 minutes to allow contents 
to settle before proceeding with tank 
gauging operations. The BLM received a 
couple of comments on this section. The 
commenters said this requirement 
would be costly and is unnecessary, as 
this activity will not increase the 
accuracy of measurements. The BLM 
disagrees. This requirement will ensure 
that the tank is isolated and that the 
crude oil layer is still, with no surface 
foaming. In many liquid manual 
sampling applications, the product to be 
sampled contains a heavy component 
(such as free water) that tends to 
separate from the main component. In 
these instances, it should be recognized 
that until the heavy component 
completely settles out, sampling will 
likely result in varying sample qualities. 
No change was made to the final rule as 
a result of these comments. 

Section 3174.6(b)(2) contains the 
requirements for determining the 
temperature of oil contained in a sales 
tank that is used as an FMP. Operators 
must comply with paragraphs (b)(2)(i) 
through (iii) of this section and API 7 
and API 7.3. The BLM received 
numerous comments on this section. 
Several commenters requested that the 
BLM eliminate the reference to mercury 
in paragraph (b)(2)(i). In the proposed 
rule, that paragraph required glass 
thermometers to be clean, be free of 
mercury separation, and have a 
minimum graduation of 1.0 °F. The 
BLM agrees that the mercury reference 
should be removed because the EPA has 
banned mercury thermometers from use. 
As a result of these comments, the final 
rule has been changed to say that glass 
thermometers must be ‘‘free of fluid 
separation.’’ 

The BLM received a comment 
concerning paragraphs (ii) through (iv), 
which said the reported graduation and 
accuracy requirements for temperature 
measurement devices are different based 
on the technology employed (minimum 
graduation of 1.0 °F for liquid-in-glass 
thermometer vs. minimum graduation of 
0.1 °F for portable electronic 
thermometers (PET)). The commenter 

did not elaborate, but we assume the 
commenter believes PETs should be as 
accurate as glass thermometers. This 
comment is not consistent with the 
mandate of keeping the uncertainty in 
the measured quantity to within a 
specified value, nor is it consistent with 
existing industry standards (API MPMS 
Chapter 7). The BLM disagrees in part 
with this comment since the BLM used 
the minimum graduations from the 
industry standard, of 1.0 °F for glass and 
0.1 °F from electronic thermometers. For 
consistency, and as a result of this 
comment, the BLM is requiring an 
accuracy of ±0.5 °F for both glass and 
electronic thermometers. 

Several commenters questioned the 
thermometer immersion times required 
in the proposed rule under paragraph 
(b)(2)(iii), which referenced API 7, Table 
6. They also asked the BLM to allow 
alternate methods for determining 
opening oil temperatures, to alleviate 
potential safety and economic concerns. 
The BLM disagrees in part as the 
immersion times are an industry 
standard, but also agrees in part to allow 
alternate methods under API 7. The 
prescriptive requirements under 
paragraph (b)(2)(iii) have been removed 
because the final rule already states that 
operators must comply with API 7, 
which includes the Table 6 
requirements. Furthermore, the BLM 
changed the rule to give operators more 
flexibility by allowing them to use 
alternate methods for temperature 
determinations under API 7 and API 
7.3, as well as the option of using ATG/ 
hybrid tank measurement systems, in 
order to address the safety concerns 
identified by commenters. As a result of 
these comments and changes, the final 
rule eliminates paragraph (b)(2)(iii) of 
the proposed rule, resulting in the 
renumbering of paragraph (b)(2)(iv) in 
the proposed rule to paragraph (b)(2)(iii) 
in this final rule. 

Section 3174.6(b)(3) of the proposed 
rule specified that sampling of oil 
removed from an FMP tank must yield 
a representative sample of the oil and its 
physical properties, and must comply 
with the procedures listed in paragraphs 
(i) through (iii) of this section and API 
8.1. The BLM received several 
comments requesting that the final rule 
give operators other sampling options. 
The BLM agrees that other sampling 
options can still achieve the desired 
measurement uncertainty. As a result of 
these comments, the BLM removed the 
prescriptive requirements in paragraphs 
(b)(3)(i) through (iii), and added a 
reference to API 8.2’s standards for 
automatic sampling procedures to the 
final rule. 
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Section 3174.6(b)(4) of the proposed 
rule specified that tests for oil gravity 
must comply with paragraphs (b)(4)(i) 
through (iv) of this section and API 9.3. 
The BLM received a couple of 
comments on this section. One 
commenter said that API Chapter 9 
contains additional methods for 
determining gravity that can be more 
appropriate to use (based on the 
conditions of the oil at sample time). 
Therefore, the commenter asserted that 
the final rule should simply specify that 
any API Chapter 9 methodology is 
appropriate for determining gravity. The 
commenter said the procedure outlined 
in the proposed section was not 
consistent with API 9.3. Another 
commenter stated that proposed 
paragraph (b)(4)(i), which required the 
use of a thermohydrometer for API 
gravity (density) measurement, would 
limit the use of new, automated, more 
accurate technology such as Coriolis 
meters and density gauges. The 
commenter said allowance should be 
made for other methods that can meet 
the uncertainty requirements of the 
regulation. The BLM agrees that this 
provision of the proposed rule was too 
prescriptive and unnecessarily limited 
potential compliance options. As a 
result of these comments, the following 
changes were made to the final rule: 

• This section now incorporates by 
reference API 9.1, API 9.2, or API 9.3 to 
allow additional methods to measure 
API gravity; 

• Paragraph (b)(4)(i) is changed to 
include the use of a hydrometer in 
addition to a thermohydrometer; 

• Proposed paragraph (b)(4)(ii) has 
been removed consistent with the 
BLM’s determination that the provision 
was too prescriptive; 

• Proposed paragraph (b)(4)(iii) is 
now paragraph (b)(4)(ii) and has been 
revised to require operators to allow the 
temperature to stabilize for at least 5 
minutes; and 

• Proposed paragraph (b)(4)(iv) is 
now paragraph (b)(4)(iii) and has been 
revised to require operators to read and 
record the observed API oil gravity to 
the nearest 0.1 degree, and to read and 
record the temperature reading to the 
nearest 1.0 °F. 

Section 3174.6(b)(5) of the proposed 
rule required operators to take and 
record the tank opening gauge only after 
upper, middle, and outlet samples have 
been taken. It further required gauging 
to comply with paragraphs (b)(5)(i) 
through (b)(5)(v) of this section and API 
3.1A. One commenter said the opening 
measurement should be taken with a 
matched (bob and tape) and currently 
‘‘certified’’ gauging tape. The comment 
recommended that the rule specify that 

the tape and bob shall be certified 
within the last year as specified in API 
3.1A. The BLM agrees with this 
recommendation, as it is consistent with 
API standards. As a result, the BLM has 
included API 3.1A in this paragraph and 
has eliminated prescriptive language 
that repeats API 3.1A. 

Similar to the proposed rule, 
§ 3174.6(b)(5)(i) of the final rule 
contains the requirements for manual 
gauging. But in response to commenters’ 
requests that the BLM allow automatic 
and hybrid tank gauging, as discussed 
earlier in this preamble, this section in 
the final rule includes a new paragraph 
(b)(5)(ii), which contains the 
requirements for ATG. During the initial 
years of rule implementation, the BLM 
will not limit which ATG makes or 
models operators can use, but starting 2 
years after the effective date of this rule, 
operators will only be permitted to use 
the ATG makes and models that the 
BLM approves for use and lists on its 
Web site. To ensure that ATG 
equipment in use at that time meet with 
BLM approval, the BLM encourages 
operators, manufacturers, or other 
entities (e.g., trade associations) to 
pursue equipment approval prior to use. 
Paragraph (b)(5)(ii) identifies 
requirements for inspecting and 
verifying the accuracy of ATG systems 
and for maintaining a log of field 
verifications. 

Section 3174.6(b)(6) of the proposed 
rule required operators to determine 
S&W content using the oil samples in 
the centrifuge tubes collected from the 
upper and outlet fluid column (see 
paragraph (b)(3) of this section), and 
determine the S&W content of the oil in 
the sales tanks, according to paragraphs 
(b)(6)(i) through (iii) of this section and 
API 10.4. The BLM received a few 
comments on this section. The 
commenters all addressed the fact that 
API 10.4 has been updated since the 
BLM published the proposed rule, and 
that the prescriptive requirements in 
paragraphs (b)(6)(i) through (iii) were 
not consistent with the revised industry 
standard. The BLM agrees that the API 
standard has been updated and that the 
requirements in paragraphs (b)(6)(i) 
through (iii) of the proposed rule are too 
prescriptive and inconsistent with the 
revised industry standard. Based on its 
review of the revised standard and as a 
result of these comments, the BLM 
removed the prescriptive requirements 
in paragraphs (b)(6)(i) through (iii). The 
final rule requires operators to 
determine S&W content by using API 
10.4, which has been incorporated into 
the final rule by reference. 

Without saying why, one commenter 
said the BLM should incorporate all 

sections of API Chapter 10 into the final 
rule. The BLM disagrees. Since the oil 
measurement at issue in this rule is 
inherently a ‘‘field procedure,’’ in which 
the S&W content is required to be 
determined and documented on the run 
ticket at the completion of the tank 
gauging/custody transfer procedure, the 
BLM determined that the only 
applicable section is 10.4. This 
comment did not result in a change to 
the final rule. 

Section 3174.6(b)(7) requires 
operators, after conducting the S&W 
determination, to conduct the transfer 
operation and seal the effected valves 
under §§ 3173.2 and 3173.5 of this part. 
There were no comments to this section. 

Section 3174.6(b)(8) requires 
operators to determine the tank closing 
temperature following procedures 
discussed in paragraph (b)(2) of this 
section. Any comments concerning 
temperature determination have been 
addressed earlier in the paragraph (b)(2) 
discussion. 

Section 3174.6(b)(9) requires 
operators to take the closing gauge using 
procedures in paragraph (b)(5) of this 
section. Any comments concerning 
gauging operations have been addressed 
in the paragraph (b)(5) discussion. 

Section 3174.6(b)(10) requires 
operators to end their tank-gauging 
operations by completing a 
measurement ticket in accordance with 
§ 3174.12. The proposed rule included 
seven activities in paragraphs (b)(10)(i) 
through (vii) that dictated how operators 
should derive the data required for the 
measurement tickets. Some commenters 
said this list of activities was too 
prescriptive. In an effort to be less 
prescriptive, the BLM deleted 
paragraphs (b)(10)(i) through (vii) in the 
final rule and refers operators to the 
rule’s measurement-ticket requirements. 

Section 3174.7 LACT System—General 
Requirements 

Paragraphs (a) through (c) of this 
section in both the proposed and final 
rule refer operators to other sections of 
this rule for construction and operation 
requirements for LACT systems, proving 
requirements, and measurement tickets. 
The proposed rule in paragraph (a) 
included a reference to API standards 
and in paragraph (c) a table that listed 
the requirements and components of a 
LACT system, along with references to 
the sections of the proposed rule 
containing the minimum standards for 
each of those components. The BLM 
received several comments on these 
paragraphs. 

Several commenters said the BLM 
should not be so prescriptive and 
should instead require compliance with 
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the appropriate API standards. In 
general, the BLM agrees that following 
published industry standards can result 
in the desired measurement uncertainty, 
and paragraph (a) of the final rule now 
requires LACTs to meet the standards 
prescribed in the applicable API 
sections. Paragraph (b) of the final rule 
requires LACTs to be proven as 
prescribed in § 3174.11 of this subpart. 
The proposed table of ‘‘Standards to 
measure oil by a LACT system’’ from 
paragraph (c) has been removed. 
Although it was a handy reference that 
directed readers to requirements that 
were listed in other sections of the 
proposed rule, the table was redundant 
and unnecessary. Paragraph (c) in the 
final rule now refers to the requirement 
for completing measurement tickets 
under § 3174.12(b). 

Several commenters were uncertain 
about whether the LACT requirements 
only applied to new facilities, with 
existing facilities grandfathered. Most of 
the commenters also suggested that 
bringing existing facilities into 
compliance within the 180-day 
implementation timeframe was either 
too expensive, impossible, or both. In 
response to these comments, and as 
discussed previously in this preamble, 
the BLM has clarified in the final rule 
that all facilities are subject to the new 
requirements, with operators required to 
come into compliance on a staggered 
schedule of between 1 and 4 years, 
depending on their levels of production. 
This was achieved by tying compliance 
to the requirement to apply for an FMP 
found in the new 43 CFR subpart 3173. 
These significantly extended time 
frames will give operators time to plan 
and budget for expenses in advance, 
while limiting the chances that there 
will be local or national shortages of 
equipment or technical expertise, as 
might have resulted from the original 
proposed, 180-day implementation 
period. 

Several commenters noted that in 
proposed paragraph (c), the BLM 
limited LACTs to those with PD meters, 
and suggested that other types of meters 
should be allowed. Most of those 
commenters specifically requested that 
Coriolis meters be allowed, but some 
requested that any type of meter 
permitted in API standards be allowed. 
This would include PD, Coriolis, and 
turbine meters. The BLM partly agrees 
and has changed the rule to allow 
Coriolis meters to be used with LACTs. 
However, the BLM does not agree that 
turbine meters should be allowed. In the 
BLM’s experience, confirmed by many 
industry sources, turbine flowmeters are 
less accurate than PD and Coriolis 
meters and are more subject to wear 

and/or damage. As a result, the BLM 
will continue to disallow turbine meters 
in LACTs. The change to allow Coriolis 
meters in LACTs is found in 
§ 3174.8(a)(1). The definition of, proving 
standards for, and other specific 
requirements related to the use and 
operation of Coriolis meters are 
addressed by other sections of the final 
rule. 

One commenter stated that § 3174.7(b) 
would require operators to generate an 
additional run ticket before proving, and 
that the BLM should take into account 
the additional cost associated with that 
extra run ticket. The BLM did analyze 
the financial impacts of increased run 
tickets in its Paperwork Reduction Act 
analysis, which was discussed in the 
proposed rule preamble. Another 
commenter pointed out that this 
additional run ticket is unnecessary in 
LACTs with flow computers as a flow 
computer is capable of implementing a 
new meter factor in the middle of a 
month without the operator having to 
close it. The BLM agrees and as a result 
of this comment, the BLM changed 
§ 3174.12(b)(1) of the rule to remove the 
requirement that operators close a run 
ticket prior to proving LACT systems 
that utilize flow computers, which will 
reduce the overall cost to operators. 

One commenter said the BLM should 
remove requirements in proposed 
§§ 3174.7(c) and 3174.8(b)(7) for S&W 
monitors at LACTs because there is no 
such thing as an ‘‘S&W monitor.’’ There 
are water monitors or water probes, the 
commenter continued, but water 
monitors are not part of any oil 
measurement system. Rather, operators 
use water monitors to divert the flow 
back to tanks for additional processing 
to remove large amounts of water from 
their production stream. The BLM 
agrees with this commenter’s 
assessment. From a regulatory 
perspective, a water monitor should not 
be required equipment at a LACT 
because it does not help the BLM verify 
accurate measurement and net oil 
volumes. In the final rule, the BLM has 
incorporated LACT requirements from 
API 6.1 and eliminated the table in 
§ 3174.7(c), along with the S&W monitor 
requirements in § 3174.8(b)(7). 

Section 3174.7 paragraphs (d) and (e) 
retain current requirements that all 
components of a LACT system be 
accessible for inspection by the AO and 
that the AO be notified of all LACT 
system failures that may have resulted 
in measurement error. Numerous 
commenters stated that the term 
‘‘notify’’ in paragraph (e)(1) was 
ambiguous and requested that the BLM 
define what forms of notification are 
acceptable and the time frame for 

notifying the AO. The BLM agrees that 
this term needs to be defined and has 
defined ‘‘notify’’ to mean ‘‘to contact by 
any method, including but not limited 
to electronically (email), in-person, by 
telephone, by form 3160–5 (Sundry 
Notice), letter, or Incident of 
Noncompliance.’’ This definition has 
been added to the definitions listed in 
43 CFR 3170.3, part of the rulemaking 
that is replacing Order 3. 

Numerous commenters stated that the 
24-hour time frame in proposed 
paragraph (e)(1) regarding notifying the 
BLM of LACT system failure was: (1) 
Impractical, (2) Too restrictive; (3) 
Potentially unnecessary if the failure 
was small (less than 0.05 percent); (4) 
Unlikely to significantly affect the net 
oil volume; (5) Too expensive for 
operators to implement because 
additional monitoring equipment would 
be required; and (6) Would require 
speculation on the part of the operators 
as to when a malfunction occurred 
when no one was present at the time of 
the malfunction. Most commenters 
suggested requiring reporting within 7 
days after discovery. The BLM partly 
agrees, and paragraph (e)(1) of the final 
rule now requires notification within 72 
hours after discovery. This time frame 
will ensure that the BLM is able to 
verify that all oil volumes are properly 
derived and accounted for, and verify 
any alternative measurement method, 
meter repairs, or meter provings within 
a reasonable time frame without placing 
unnecessary burdens on the operator. 
Requiring notification within 72 hours 
will allow operators to deal with urgent 
situations while still being able to 
timely notify the BLM. 

Section 3174.7 paragraph (f) of the 
proposed rule would have retained the 
current Order 4 requirement that any 
tests conducted on oil samples taken 
from the LACT system samplers for 
determination of temperature, oil 
gravity, and S&W content meet the same 
minimum standards set in the manual 
tank gauging sections. However, the 
section of the preamble describing 
proposed § 3174.7(f) incorrectly said the 
oil samples themselves had to comply 
with the standards in the manual tank 
gauging section, rather than the testing 
procedures used to measure 
temperature, gravity (density), and S&W 
content. One commenter pointed out 
that this section not only incorrectly 
implied that temperature is somehow 
calculated from the oil in the sample 
pot, it also incorrectly referred to the 
standard testing procedures designed for 
manual tank gauging, not for testing 
using automated samplers as required in 
LACTs. The commenter stated that the 
BLM should use the standards in API 
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8.1 for static (manual) tank gauging and 
the standards in API 8.2 and API 8.3 for 
automatic sampler systems in LACTs, 
rather than referencing incorrect 
methods. The BLM agrees that the 
proposed rule preamble contains an 
incorrect summary of the actual 
proposed regulatory requirement in 
§ 3174.7(f), and that the correct 
reference should be API 8.1 for 
sampling in static (manual) sampling 
and API 8.2 and API 8.3 for automatic 
sampler systems within LACTs. With 
this clarification, § 3174.7(f) in the final 
rule remains unchanged, although the 
recommendation to incorporate API 8.2 
and API 8.3 by reference is accepted. 
The reference to this requirement is in 
§ 3174.8(b)(1). 

Paragraph § 3174.7(g) prohibits the 
use of automatic temperature/gravity 
compensators on LACT systems. 
Although Order 4 requires these 
devices, this rule will require those 
automatic compensators to be replaced 
using an electronic temperature 
averaging device. Automatic 
temperature/gravity compensators are 
designed to automatically adjust the 
LACT totalizer reading to compensate 
for changes in temperature and, in some 
cases, for changes in oil gravity as well. 
Unfortunately, the accuracy or operation 
of these devices cannot be verified in 
the field and there is no record of the 
original, uncorrected, totalizer readings. 
As a result, there is no ability to create 
an audit trail for these systems. As 
explained in the proposed rule, the BLM 
believes that the use of these devices 
inhibits its ability to verify the reported 
volumes because there is no source 
record generated, and the devices 
degrade the accuracy of measurement. 
Because there are relatively few LACT 
systems that still employ automatic 
temperature/gravity compensators, the 
BLM does not believe this requirement 
will result in significant costs to the 
industry. 

Several commenters objected to this 
requirement, stating that temperature 
averagers are expensive and not 
necessarily any more accurate than 
temperature compensators, and that this 
change would require operators to 
replace functioning equipment at 
significant cost for no readily apparent 
benefit. One commenter stated that 
existing equipment should be 
grandfathered as long as an audit trail 
exists, and that the BLM should provide 
scientific evidence that automatic 
temperature/gravity compensators are 
less accurate than temperature averaging 
devices. Other commenters said that the 
simultaneous demand for temperature 
averaging devices would drive up the 
cost of purchasing and installing these 

devices on LACT systems. Several 
commenters indicated that rather than 
bear such a cost, some operators would 
choose to shut in wells and cease 
production activities. 

In response to these comments, the 
BLM conducted field surveys of the 
companies that made the comments and 
determined that, in fact, they had very 
few LACTs that are still using automatic 
temperature/gravity compensators. 
Indeed, one of the companies had only 
one such LACT. The fact that very few 
LACTs still use automatic temperature/ 
gravity compensators was confirmed by 
a major LACT manufacturer who stated 
that they sell very few automatic 
temperature/gravity compensators 
domestically, and that nearly all LACTs 
are currently equipped with 
temperature averagers. Further, this rule 
now provides for a phase-in of this new 
equipment over the next 1 to 4 years, 
based on when operators receive their 
FMP approvals, and the cost is 
relatively inexpensive (roughly $6,500 
per LACT for the equipment). Regarding 
scientific studies or other data showing 
temperature averagers are more 
accurate, the BLM is not aware of any 
studies that show this. The main reason 
for the prohibition is that a temperature 
compensator is a mechanical device that 
does not have the capability for 
recording an ‘‘audit trail,’’ and therefore 
is inconsistent with the BLM’s 
production accountability obligations. 
For these reasons, no change was made 
in this final rule. 

Section 3174.8 LACT System— 
Components and Operating 
Requirements 

Section 3174.8 contains LACT system 
components and operating 
requirements. 

This section is closely related to 
§ 3174.7 in that § 3174.7 contains 
general requirements for LACTs and 
states that LACTs must meet the 
construction and operation 
requirements and minimum standards 
of § 3174.8. Section 3174.8 goes into 
detail on what those requirements and 
standards are. Consequently, many of 
the comments on this section are closely 
related to comments received on 
§ 3174.7. 

In the proposed rule, § 3174.8(a) listed 
the components that each LACT must 
include. Several commenters said the 
BLM should not be so prescriptive and 
should instead require operators to 
comply with the appropriate API 
standards. One commenter stated this 
change would eliminate confusion and 
make it clear that Coriolis meters would 
be allowed as part of LACTs. In general, 
the BLM agrees that the original 

language was too prescriptive and may 
have inadvertently disallowed the use of 
Coriolis meters with LACTs. As a result 
of these comments, the final rule now 
simply requires LACTs to meet the 
standards prescribed in the applicable 
API sections. The list of all of the 
components required in LACTs has now 
been deleted from paragraph (a) and 
replaced with a statement that each 
LACT must include all equipment listed 
in API 6.1, with certain listed 
exceptions. The LACT components 
listed in § 3174.8(a) are related to 
requirements for PD and Coriolis meters 
and electronic temperature averaging 
devices, and allow multiple means of 
applying back pressure to the LACT to 
ensure single-phase flow. LACTs must 
consist of meters that have been 
reviewed by the PMT, approved by the 
BLM, and identified and described on 
the nationwide approval list at the BLM 
Web site (www.blm.gov) (see 
§ 3174.8(a)(1)). Initially, the BLM will 
have no PD or Coriolis meter make or 
models limitations, but starting 2 years 
after the effective date of the rule, 
operators can only use the PD or 
Coriolis meter makes and models that 
the BLM approves for use and lists on 
its Web site. To ensure that specific PD 
and Coriolis meters in use at that time 
meet with BLM approval, the BLM 
encourages operators, manufacturers, or 
other entities (e.g., trade associations) to 
pursue equipment approval prior to use. 

One commenter stated that proposed 
§ 3174.8 did not refer to industry 
standards for automatic sampling 
systems used with LACT and Coriolis 
meter systems, and that failure to 
provide minimal requirements could 
result in samples which were not 
representative, and therefore erroneous. 
The commenter also stated that 
proposed paragraph (b)(4), pertaining to 
standards for mixing of samples, should 
instead prescribe compliance with API 
8.3, which contains the appropriate 
standards. Another commenter stated 
that proposed § 3174.8(a) did not 
mention an inline mixer or any 
pressure/temperature instrumentation, 
and asked if these items were prohibited 
or just not considered necessary. The 
same commenter stated that proposed 
§ 3174.8(b)(2) discussed sample probe 
locations when standards for automatic 
sampling had not yet been incorporated 
into the rule, and requested that rather 
than restating portions of the standards 
in the rule, the BLM should incorporate 
API MPMS Chapters 8.2 and 8.3 into the 
rule. 

The BLM agrees with the points 
raised in these comments and so, in the 
interest of eliminating uncertainty and 
errors, the final rule includes industry 
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standards for automatic sampling 
systems and for mixing of samples. The 
final rule now includes a requirement 
that sampling and mixing of samples 
must comply with the standards in API 
8.2 and API 8.3, respectively. 

One commenter stated that the 
requirement in proposed § 3174.8(a)(10) 
and (b)(13) to have a back pressure valve 
and check valve downstream of the 
LACT could be met by allowing 
operators to use another common 
industry practice of placing a pump 
downstream. The BLM agrees that this 
arrangement would meet the intent of 
the requirement, which is to ensure 
single-phase flow through the meter, 
and has changed the rule accordingly. 
The revised requirement is more flexible 
and is found in the renumbered final 
rule at § 3174.8(a)(3). 

One commenter noted that in 
proposed § 3174.8(a)(7), the BLM 
limited LACTs to only using a PD meter, 
and said that any type of meter 
permitted in API standards should be 
allowed. These standards include PD, 
Coriolis, and turbine meters. The BLM 
partly agrees and has changed the rule 
to allow Coriolis meters because field 
and laboratory testing have proven the 
Coriolis meter to be reliable and 
accurate. However, the BLM does not 
agree that turbine meters should be 
allowed. In the BLM’s experience, 
confirmed by many industry sources, 
turbine flowmeters are less accurate and 
are more subject to wear or damage. As 
a result, the BLM will continue to 
prohibit the use of turbine meters in 
LACTs. The change to allow Coriolis 
meters in LACTs is reflected in 
§ 3174.8(a)(1) of the final rule. 
References to the definition of, proving 
standards for, and other specific 
requirements for Coriolis meters are 
contained throughout the rule in 
appropriate sections. 

Section 3174.8(b) describes the 
system operating requirements for 
LACTs. Multiple comments were 
received on this section, many of which 
focused on making the requirements 
less prescriptive and instead referencing 
API standards more extensively. 

In general, in response to numerous 
comments that the proposed rule lacked 
flexibility, we have removed most of the 
prescriptive requirements in proposed 
§ 3174.8(b). This section now requires 
operators to follow the sampling-process 
standards in API 8.2 and API 8.3 (the 
equipment and procedures to obtain and 
properly mix a representative sample); 
the standards for measuring the gravity 
(density) and S&W content of those 
samples in API 9.1, API 9.2, API 9.3, 
and API 10.4; the standards for flow 
measurement using electronic meter 

systems in API 21.2; the standards for 
temperature determination in API 7; and 
the standards for calculating net oil 
volumes for each run ticket in API 
12.2.1 and API 12.2.2. All of these API 
standards are incorporated by reference 
and listed in § 3174.3. 

One commenter objected to the BLM’s 
requirement in proposed § 3174.8(b)(1) 
that LACTs include an electrically 
driven pump sized to ensure: (1) A 
discharge pressure compatible with the 
meter used; and, (2) That the flow in the 
LACT main stream piping is turbulent, 
such that the measurement uncertainty 
levels proposed in § 3174.3 are met. 
Instead, the commenter suggests that the 
BLM should require LACTs to meet 
uncertainty requirements without being 
so prescriptive. Another commenter 
stated that the BLM should be more 
flexible about the types of S&W 
monitors that would be allowed under 
proposed § 3174.8(b)(7) because some 
manufacturers do not make the types of 
plastic-coated probes that this section 
required. The commenter also suggested 
that existing S&W monitoring 
technologies should be grandfathered. 
Several other commenters stated that 
the requirement for a back pressure 
valve in proposed § 3174.8(b)(13) was 
too prescriptive and did not give 
operators the flexibility to use other 
methods to achieve the same result that 
back pressure valves provide— 
maintaining single-phase (oil-only) flow 
through the LACT meter. As discussed 
earlier, the BLM is keeping the 
requirement that LACT systems contain 
a back-pressure valve in the final rule at 
§ 3174.8(a)(3), but we agree with 
commenters that the requirement needs 
to be more flexible, and we have added 
language that gives operators the option 
of using other controllable means of 
applying back pressure to ensure single- 
phase flow. Also in response to these 
comments, the BLM removed most of 
the prescriptive requirements in 
proposed § 3174.8(b) and replaced them 
with a requirement that operators meet 
the LACT system operating standards 
outlined in the applicable API standard 
incorporated by reference into the 
proposed rule. The only requirements 
that are spelled out in paragraph (b) are 
those requirements that are in addition 
to or different from standard API 
practices or that clarify which API 
standards are applicable. 

Several commenters expressed 
concern that retrofitting or replacing 
existing equipment to meet the 
requirements of § 3174.8 was 
unnecessary and prohibitively 
expensive, and that existing facilities 
should be grandfathered, with some also 
suggesting that bringing existing 

facilities into compliance within the 
proposed 180-day implementation 
timeframe was either too expensive, 
impossible, or both. In response to these 
comments, the BLM has clarified in 
§ 3174.2 in the final rule that all 
equipment must comply with the new 
requirements, with operators required to 
come into compliance on a staggered 
schedule of between 1 and 4 years, 
depending on when they receive their 
FMP approvals, which is based on their 
production levels. This significantly 
extends the compliance timeframe and 
gives operators time to budget and plan 
for any required changes, while limiting 
the chances that there will be local or 
national shortages of equipment or 
technical expertise, such as might have 
resulted from the proposed 180-day 
implementation period. 

One commenter stated that proposed 
§ 3174.8(b) should be revised to include 
a densitometer as optional equipment in 
the list of components, and that if 
density is provided, recordable, 
auditable, and verifiable, then the 
sampler and sample pot should not be 
required, which would save operators 
the cost of those components and lab 
analyses to determine S&W content. The 
commenter further said that if the 
sampler is not included in the list of 
components, then S&W content must be 
reported as zero percent, and the entire 
volume passing through the LACT meter 
would be reported as 100 percent oil. 
The BLM understands that there may be 
cases in which the operator would be 
willing to consider the entire produced 
stream as 100 percent oil, but the BLM 
believes that omitting the sampler and 
sample pot would create the potential 
for added confusion, and it is likely that 
most purchasers are going to require a 
sample grind-out anyway. For these 
reasons, no change was made to the rule 
as a result of this comment. 

One commenter pointed out that 
proposed § 3174.8(b)(11)(ii), which 
required a temperature averaging device 
to take a temperature reading at least 
once per barrel, did not accord with API 
21.2, Subsection 9.2.8.1, which requires 
such devices to be flow proportional 
and take a reading at least once every 5 
seconds. The BLM agrees and has 
changed the rule accordingly. This 
provision in the final rule has been 
renumbered as § 3174.8(b)(6)(ii) and 
now reads: ‘‘The electronic temperature 
averaging device must be volume- 
weighted and take a temperature 
reading following API 21.2, Subsection 
9.2.8 (incorporated by reference, see 
§ 3174.3).’’ 
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13 Additional comments on the PMT and the 
procedure that the PMT will use to approve devices 
are addressed in the discussion of § 3174.13. 

Sections 3174.9 and 3174.10 Coriolis 
Measurement Systems 

Sections 3174.9 and 3174.10 pertain 
to CMS, which are not addressed in 
Order 4. Order 4 allows only for the use 
of PD meters with LACT systems. The 
use of Coriolis meters in this rule is 
based on technological advancements 
that provide for measurement accuracy 
that meets or exceeds the overall 
performance standards in § 3174.4. 
Field and laboratory testing of Coriolis 
meters has proven them to be reliable 
and accurate meters when installed, 
configured, and operated correctly. 

One commenter said the final rule 
should allow operators to use truck- 
mounted CMS and submitted 
summarized data to support their view. 
The summarized data indicates 
significant differences between manual- 
gauged volumes and truck-mounted 
Coriolis-metered volumes. A summary 
of these volume differences indicated 
that the truck-mounted Coriolis meter 
measured as much as 22.44 bbl less that 
the manual gauge measured. Missing 
from the data is the volume of the entire 
load. The BLM needs this information to 
understand how significant these 
variations are. The data also indicates 
significant differences in measured oil 
temperature (as much as 23 °F) and 
gravity (as much as 5 degrees) when 
compared to manual methods. The 
commenter did not explain these 
differences or explain or justify the data 
submitted. The BLM decided not to 
include the use of truck-mounted 
Coriolis metering in the final rule. 
Operators may seek approval to use the 
truck-mounted option through the PMT 
approval process, which is outlined in 
§ 3174.13. The rule was not changed 
based on this comment. 

Another commenter suggested that 
the CMS could be used for gas 
measurement, in addition to oil 
measurement. The BLM has noted this 
comment; however, this subpart is 
dedicated to the measurement of oil. 
The rulemaking that is replacing Order 
5 is a more appropriate venue for 
considering this comment, and this 
comment was directed to that rule team. 
The comment did not result in a change 
to this rule. 

Several commenters stated that the 
term ‘‘CMS’’ should not be used for a 
Coriolis LACT as it is simply a LACT. 
The BLM agrees with this comment and 
has no intention of replacing the term 
‘‘LACT’’ with the term ‘‘CMS.’’ The rule 
as proposed was intended to allow the 
Coriolis meter to be used in a LACT as 
an alternative to the PD meter, or as a 
standalone meter independent of a 
LACT system. The term CMS refers only 

to the latter option. To clarify this issue, 
the final rule has been edited to state 
that a Coriolis meter may be used in a 
LACT or as a standalone CMS meter. 

Section 3174.9(b) specifies that 
Coriolis meters that have been reviewed 
by the PMT, approved by the BLM, and 
identified and described on the 
nationwide approval list at the BLM 
Web site (www.blm.gov) are approved 
for use. Initially, the BLM will have no 
Coriolis meter make or model 
limitations on the approved list, but 
starting 2 years after the effective date 
of the rule, operators will only be able 
to use the Coriolis meter makes and 
models that the BLM approves for use 
and lists on its Web site. To ensure that 
specific Coriolis meters in use at that 
time meet with BLM approval, the BLM 
encourages operators, manufacturers, or 
other entities (e.g., trade associations) to 
pursue equipment approval outlined in 
§ 3174.2(g) prior to use. Installations 
meeting the requirements described in 
this section and § 3174.10 do not require 
additional BLM approval. CMS proving 
must meet the proving requirements 
described in § 3174.11 and 
measurement tickets would be required, 
as described in § 3174.12(b). 

One commenter said requiring each 
operator to have its CMS approved 
would result in a large financial burden. 
The BLM disagrees because the PMT 
only needs to approve a particular make 
or model of Coriolis meters once. Once 
a meter make or model has been 
reviewed, approved, and posted on the 
BLM’s Web site, the meter can be 
installed at any facility, subject to any 
COAs imposed by the PMT for its use. 
Existing installations that already meet 
the requirements in §§ 3174.9 and 
3174.10 do not require additional BLM 
approval.13 

Section 3174.9(c) requires that a CMS 
be proved following the frequency 
established under § 3174.11. This 
proving frequency will ensure that 
operators periodically prove the CMS to 
provide verification that the meter is 
within the allowable tolerances. There 
were no comments on this section. 

Section 3174.9(d) requires that 
measurement (run) tickets be completed 
as required by § 3174.12(b). This 
establishes the measurement-ticket time 
periods and minimum requirements for 
information that must be included on 
the tickets. There were no comments on 
this section. 

Section 3174.9(e) identifies the 
applicable API standards for the 
components that must be installed with 

a CMS at an FMP, and includes some 
additional requirements that operators 
using a CMS for oil measurement must 
follow. The proposed rule listed the 
components in exact order from 
upstream to downstream of a CMS. The 
BLM has opted to be less prescriptive in 
the final rule and is requiring operators 
to follow API 5.6 for the setup and 
installation of a CMS system. 

One of the prescriptive requirements 
in proposed § 3174.9(e)(7) was for 
operators to install a density 
measurement verification point. One 
commenter asked that this term be 
defined. Since the BLM has removed the 
prescriptive requirements and this 
particular term from the rule, a 
definition is no longer needed. No 
change resulted from this comment. 

Another commenter said the BLM 
needs to allow for a connection point for 
a pycnometer. As discussed earlier, the 
BLM has removed the prescriptive, step- 
by-step requirements in this section. 
Should an operator wish to use this 
density-determination option, API 5.6 
does allow for a density verification 
point that could be used as the point for 
installing the pycnometer. There was no 
change to the rule as a result of this 
comment. 

Section 3174.9(e)(1) and (2) sets 
accuracy thresholds for temperature and 
pressure measurement devices that are 
part of a CMS. These devices are 
required to calculate the CPL and CTL 
correction factors. The uncertainties of 
these devices will be used in the overall 
uncertainty calculation to ensure that 
the CMS meets or exceeds the 
uncertainty levels required by § 3174.4. 
There were no comments on this 
section. 

Section 3174.9(e)(3) covers the 
options for handling S&W content when 
determining net volume. Measurement 
by LACT requires a composite sampling 
system and determines net oil volume 
by deducting S&W content. The CMS 
does not require a composite sampling 
system, but rather leaves the option to 
the operator to either install a composite 
sampling system to determine S&W 
content for deduction in net oil 
determination or to make no S&W 
content deduction in net oil 
determination. In practice, Coriolis 
meters may be used at the outlet of a 
separator. It may not be feasible to use 
a composite sampling system at the 
outlet of a separator due to high 
separator pressure, thus effectively 
precluding the ability to determine S&W 
content. Without the ability to 
accurately determine S&W content, 
§ 3174.9(e)(3) will require operators to 
report the S&W content as zero. The 
BLM may consider options to use other 
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methods to determine S&W content 
should acceptable technology or 
processes be proposed in the future. 
However, the BLM will only approve an 
alternate method of S&W content 
determination if the resulting overall 
measurement uncertainty is within the 
limits of § 3174.4(a). 

Several commenters stated that if the 
rule does not allow corrections for S&W 
content, operators will be required to 
report an inaccurate volume. The BLM 
agrees that failing to correct for S&W 
content could result in an inaccurate 
measurement of net volume of product 
sold. However, this rule gives the 
operator the option to determine S&W 
content; if the operator chooses not to 
install the necessary equipment to 
determine the accurate S&W content, 
then no deduction will be allowed. The 
inclusion of the CMS as a method to 
measure production does not make this 
the sole means of measurement. It will 
be at the discretion of the operator to 
determine which method of 
measurement is most effective for their 
operation. In certain operations where a 
composite sampling system cannot be 
installed, and the operator determines 
reporting S&W content as zero is 
inappropriate for their operation, other 
measurement options may be available, 
though the operator will have to seek 
review through the PMT. No change to 
the rule resulted from these comments. 

Relatedly, several commenters stated 
that the BLM should allow other 
methods to determine S&W content. The 
BLM agrees that other methods could be 
allowed, but the BLM does not currently 
have the data to review those options. 
As noted, under the final rule, an 
operator wishing to use a different 
option for determining S&W content 
will have to seek approval through the 
PMT process, as outlined in § 3174.13. 
No change resulted from this comment. 

Section 3174.9(e)(4) requires single- 
phase flow through the CMS by means 
of applied back pressure. The proposed 
rule would have required operators to 
use a back pressure valve downstream 
of the Coriolis meter to achieve single- 
phase flow. Several commenters stated 
that there are other means of applying 
back pressure that are just as effective as 
using a back pressure valve, such as 
pumps downstream of the CMS. The 
BLM agrees and has changed the rule as 
a result of this comment. Instead of 
allowing only a back pressure valve, the 
BLM will allow the operator to use any 
means to apply sufficient back pressure 
to ensure single phase flow, so long as 
the approach meets the requirements of 
API 5.6. 

Section 3174.9(f) allows the API oil 
gravity to be determined by using one of 

two methods: (1) From a sample taken 
from a composite sample container; or 
(2) Directly from the average density 
measured by the Coriolis meter. This 
choice accommodates situations in 
which it is not feasible or an operator 
chooses to not install a composite 
sampling system due to economic or 
operating constraints. The BLM may 
consider other methods for determining 
the API gravity of the fluid, such as in- 
line densitometer devices. However, the 
BLM will only approve alternative 
methods if resulting overall uncertainty 
is within the limits in § 3174.4. 

One commenter suggested that the 
BLM should incorporate by reference 
the guidelines in API 8.2 and API 8.3 on 
composite sampling. Because a sample 
from a composite sample container is an 
acceptable method for determining the 
API oil gravity, the BLM agrees that the 
industry standard should be included 
and has incorporated API 8.2 for 
automatic sampling and API 8.3 for 
mixing and handling of samples into 
§ 3174.8(b)(1) of the final rule. 

Another commenter stated that the 
use of Tables 5A and 6A is 
inappropriate and that the flowing 
density should be corrected in 
accordance with API 11.1. The BLM 
agrees that Tables 5A and 6A are 
outdated and should not be used and 
has removed the language that 
referenced Tables 5A and 6A and 
replaced it with a reference to API 11.1. 

Another commenter stated that 
abnormal events should be excluded 
from the average density calculation. 
The BLM assumes the commenter is 
referring to the fact that water, sand, or 
gas breakout may occur during a normal 
flowing regime. Excluding these 
abnormal events from the average 
density is allowed under the final rule, 
so long as an audit trail is maintained 
showing the full-flow density, including 
the period of flow that has been 
removed from the average density 
calculation. There is no change to the 
final rule as a result of this comment. 

Another commenter said that during 
proving, a density correction factor 
should be applied if the densitometer 
within the Coriolis meter varies from a 
master densitometer at the density 
verification point. The BLM disagrees 
with this comment. During the proving 
verification of the densitometer within 
the Coriolis meter, the density reading 
is compared to an independent density 
measurement. The difference between 
the indicated density determined from 
the Coriolis meter and the 
independently determined density must 
be within the specified density 
reference accuracy specification of the 
Coriolis meter. If the Coriolis 

densitometer exceeds the 
manufacturer’s specification density 
tolerance, then the meter must be 
repaired or replaced, or an alternative 
method of density determination must 
be approved for use. Any alternative 
method must result in an overall 
uncertainty that is within the limits in 
§ 3174.4. 

Section 3174.9(g) requires that the net 
standard volume be calculated 
following API 12.2.1 and API 12.2.2. 
The proposed rule listed this 
requirement in § 3174.10(g) and gave 
very prescriptive requirements for the 
calculation. However, in order to make 
the final rule less prescriptive and to 
rely on industry standards wherever 
possible and appropriate, the 
requirement has been moved to 
§ 3174.9(g), and the prescriptive 
language has been removed in favor of 
the guidelines listed in API 12.2.1 and 
API 12.2.2. 

Several commenters said that net 
standard volume cannot be calculated 
by current Coriolis meters or any flow 
meter for that matter. The BLM agrees 
with these comments and for that reason 
there are no requirements in this rule 
that the CMS, or any meter, calculate 
and display net standard volume. No 
change was made to the rule as a result 
of these comments. 

Another commenter stated that 
operators should be allowed to apply a 
shrinkage factor to the net standard 
volume. The BLM disagrees because 
past experience in reviewing net oil 
determinations shows that applying a 
calculated shrinkage factor results in 
very high uncertainty for the metering 
systems. The resulting overall 
uncertainty would exceed the limits of 
§ 3174.4. Should new methods or 
technology for applying shrinkage 
factors be developed and proposed for 
use in the future, the PMT process 
described in § 3174.13 would be used 
for review and approval of those 
methods or technologies. No change to 
the final rule has been made as a result 
of this comment. 

§ 3174.10 Coriolis Meter for LACT and 
CMS Measurement Applications— 
Operating Requirements 

Section 3174.10(a) establishes the 
minimum pulse resolution (i.e., the 
increment of total volume that can be 
individually recognized, measured in 
pulse per unit volume) of 8,400 pulses 
per barrel for CMSs. Because this 
resolution is standard for PD meters, 
and is accepted by the BLM, the same 
standard applies to CMSs. The BLM did 
not receive comments on this section. 

Section 3174.10(b) establishes the 
minimum standards and specifications 
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for specific makes, models, and sizes of 
Coriolis meters. The specifications will 
allow the BLM to determine the overall 
measurement uncertainty of the CMS, to 
ensure that it meets the requirements of 
§ 3174.4, and to help insure that the 
meters are properly installed. 

One commenter recommended that 
the BLM remove the requirement for 
maintaining and submitting to the BLM 
upon request the Coriolis meter 
specifications found in § 3174.10(b). 
The commenter said this requirement is 
not necessary for uncertainty-based 
measurement limits. The BLM 
disagrees. In order for the BLM to 
conduct a complete inspection of the 
CMS, it is necessary that all information 
required by this section be available to 
ensure that the Coriolis meter is 
operating within its design parameters, 
on which the uncertainty for the meter 
is based. No change in the final rule was 
made as a result of this comment. 

Proposed § 3174.10(b)(iv) required 
that the minimum amounts of straight 
piping be installed upstream and 
downstream of the meter. Several 
commenters said that Coriolis meters do 
not require any specific amount of 
straight piping. The BLM agrees that 
pipe-length restrictions in Coriolis 
meter installations do not affect accurate 
measurement and has removed any 
reference to straight-pipe requirements 
for Coriolis meters from the rule. 

Section 3174.10(c) requires a non- 
resettable totalizer for indicated volume. 
This is to allow verification over 
multiple run tickets of gross production 
prior to any adjustments to net standard 
volume. There were no comments on 
this requirement. 

Proposed § 3174.10(c) had a 
requirement for meter orientation. One 
commenter said the BLM should remove 
this requirement because it is too 
prescriptive and should instead require 
operators to follow API standards. The 
BLM agrees that the proposed language 
was too prescriptive. The final rule, in 
§ 3174.10(e), now requires operators to 
follow API 5.6. 

Section 3174.10(d) of the proposed 
rule required that the operator must 
notify the AO within 24 hours of any 
changes to any Coriolis meter internal 
calibration factors including, but not 
limited to, meter factor, pulse-scaling 
factor, flow-calibration factor, density- 
calibration factor, or density-meter 
factor. One commenter suggested that 24 
hours is an unreasonably short period of 
time for this requirement, especially if 
the applicable changes occur on a 
weekend. The commenter 
recommended a period of at least 10 
days, or a monthly report from the PLC 
log. After consideration of this proposed 

requirement, the submitted comment, 
and the proving requirements in the 
final rule, the BLM has decided to 
remove this notification requirement 
from the rule because any changes to a 
Coriolis meter internal calibration factor 
will require immediate proving of the 
meter as required in § 3174.11(d)(8). An 
additional notification provides no 
benefit to the BLM. 

Section 3174.10(d) (paragraph (f) in 
the proposed rule) requires verification 
of the meter zero reading before proving 
the meter or any time the AO requests 
it. The proposed rule described the 
process for verifying the meter zero 
value. The BLM has changed the 
wording in the final rule to be less 
prescriptive and to require the operator 
to follow manufacturer guidelines. This 
gives the operator flexibility during the 
verification procedure. 

Several commenters said that 
requiring flow to be stopped during 
meter verification is an additional step 
and may disrupt normal operations. The 
BLM agrees that in order to verify that 
the meter is operating within the 
manufacturers’ specifications, operators 
are required to verify the meter zero 
with no fluid flow. However, the BLM 
disagrees that meter zero verification is 
a disruption to normal operations. 
According to API standards and 
manufacturer recommendations, 
Coriolis meter zero verification is a part 
of normal operations. As discussed 
above, the final rule has been changed 
to require operators to follow 
manufacturer guidelines for meter zero 
verification; however, the requirement 
to verify meter zero remains in the final 
rule. 

Section 3174.10(e)(1) through (e)(4) 
(paragraphs (i)(1) through (i)(4) in the 
proposed rule) lists the information that 
the Coriolis meter must display onsite. 
As part of the BLM’s verification 
process during field inspections, the AO 
must be able to access this information 
without the use of a laptop or other 
special equipment. A log must be 
maintained of all meter factors, zero 
verifications, and zero adjustments, and 
must be made available to the AO upon 
request. The proposed rule would have 
required operators to maintain the log 
onsite. 

The BLM received several comments 
stating that the requirement for a log to 
be maintained onsite containing the 
meter factor, zero verification, and zero 
adjustments is not practical. Because 
this information will not need to be 
readily available onsite for the AO to 
complete an inspection, the BLM agrees 
with the commenters and has changed 
the final rule in § 3174.10(e)(4) to 
require that the log containing the meter 

factor, zero verification, and zero 
adjustments must be made available 
upon request. 

One commenter stated that the 
requirement in paragraph (e)(2) for the 
meter to display the instantaneous 
pressure has no valid use. The BLM 
disagrees with this statement as this 
information is needed as part of routine 
inspections conducted by the AO to 
verify the flowing volume in a meter. No 
changes were made as a result of this 
comment. Another commenter said that 
some Coriolis meters do not have the 
ability to display the density in pounds 
per barrel as originally required by the 
proposed rule. After contacting Coriolis 
system manufacturers, the BLM has 
confirmed that not all Coriolis meters 
have the ability to display this 
particular unit of measurement. 
Therefore, as a result of this comment, 
the requirement to display the density 
in pounds per barrel has been removed 
and other units of measurement (pounds 
per gallon or degrees API) have been 
added in § 3174.10(e)(2)(i). One 
commenter said that daily volume totals 
may not be available for display. The 
BLM contacted manufacturers and 
confirmed that Coriolis meters are 
capable of displaying daily volume 
totals. As a result, there was no change 
in the final rule from this comment. 

Section 3174.10(f) requires that audit 
trail information listed in § 3174.10(f)(1) 
through (4) be retained for the time 
period required in § 3170.7, which is 
part of the rulemaking to replace Order 
3. One commenter said that the 
requirements in § 3174.10(f)(2) and (4) 
may force operators to add a flow 
computer to a Coriolis LACT, which 
exceed the requirements of a PD LACT. 
This comment does not make sense 
because a Coriolis meter almost always 
has a flow computer. If an operator 
chooses to configure a Coriolis meter in 
a LACT without utilizing a flow 
computer, and display only a totalizer 
reading, then the requirements of 
§ 3174.10(f)(2) and (4) would not apply. 
No change resulted from this comment. 

Section 3174.10(g) requires that each 
Coriolis meter have an operable backup 
power supply or nonvolatile memory 
capable of retaining all data. This is to 
ensure that during a failure, all audit 
trail data is preserved to maintain 
compliance with these regulations. 
There were no comments on this 
section. 

Section 3174.11 Meter-Proving 
Requirements 

Proposed § 3174.11(a) and (b) would 
have established that a meter would not 
be eligible to be used for royalty 
determination unless it is proven to the 
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standards detailed in the proposed rule. 
The BLM received no comments on 
these paragraphs. The final rule 
specifies the minimum requirements for 
conducting volumetric meter proving 
for all FMP meters. Paragraph (a) in the 
proposed rule was carried forward to 
the final. 

A table in proposed paragraph (b) 
referred readers to the applicable 
paragraphs of this proposed section that 
contained the minimum standards for 
proving FMP meters. The BLM received 
no comments on this table. 
Nevertheless, the BLM did not include 
the paragraph (b) table in the final rule 
because the table did not provide 
substantive clarity or expedite reader 
access to the relevant paragraphs. This 
change resulted in the re-lettering of all 
subsequent section paragraphs in the 
final rule. 

Paragraph (c) in proposed § 3174.11 
(re-lettered to paragraph (b) in the final 
rule), established the acceptable types of 
meter provers that can be used to prove 
an FMP LACT or CMS. The BLM 
received a few comments objecting to 
the meter-proving requirements in this 
section of the final rule because they are 
not consistent with the referenced API 
specifications. These comments are 
addressed in the following text. 

Section 3174.11(b)(1) through (3) of 
the final rule describe and detail the 
requirements for acceptable meter 
provers, which include the master 
meters and displacement provers that 
are currently allowed under Order 4. 
Coriolis master meters, which were not 
addressed in Order 4, have been 
included in the final rule. The BLM 
believes that Coriolis technology has 
advanced to the point where Coriolis 
meters meet the accuracy and 
verifiability requirements required for 
master meters. The final rule does not 
allow tank provers to be used as an 
acceptable device for proving a meter. 
According to API standards, tank 
provers are not recommended for use on 
viscous liquids, which include most 
crude oils. Because there are few tank 
provers currently in use on Federal and 
Indian leases, this requirement will not 
result in a significant cost to industry. 
One commenter on paragraph (b)(1) 
stated that the BLM requirement for 
master meter repeatability of 0.0002 
(0.02 percent) is inconsistent with API 
4.5, which requires a repeatability of 
0.0005 (0.05 percent). The BLM agrees 
with the commenter and made a change 
to the final rule consistent with the 
comment. The BLM believes that the 
paragraph (b)(1) repeatability 
requirement for master meter provers in 
the proposed rule was too restrictive 
and the API 4.8 (as referenced in API 

4.5) specification of 0.0005 (0.05 
percent) repeatability is within the 
uncertainty (±0.027 percent) of BLM 
requirements. 

The BLM also made a change to the 
final rule based on a comment that the 
calibration of the master meter prover in 
the proposed rule was too frequent. The 
proposed rule required master meter 
provers to be calibrated no less 
frequently than once every 90 days. The 
BLM agrees that the 90-day frequency 
for proving master meters may be too 
frequent. The final rule changes the 
master meter calibration frequency to no 
less than once every 12 months, which 
is consistent with API 4.8, Subsection 
10.2, which is referenced in API 4.5. 

One comment on paragraph (b)(2) of 
this section said the BLM displacement 
prover calibration requirements 
contradict API Chapter 4.9. The BLM 
disagrees with the commenter since API 
4.9 addresses calibration methods for 
displacement provers and not 
calibration frequency for displacement 
provers as specified in API 4.8. The 
BLM changed paragraph (b)(2) in the 
final rule by removing the prescriptive 
language found in paragraphs (b)(2)(i) 
and (ii) in the proposed rule, and by 
incorporating calibration frequency 
requirements of API 4.8, Subsection 10. 

Section 3174.11(b)(3) of the final rule 
(§ 3174.11(c)(3) of the proposed rule) 
requires the base prover volume of a 
displacement prover must be calculated 
under API 12.2.4. The BLM received no 
comments and made no changes to this 
requirement. 

Section 3174.11(b)(4) (paragraph (c)(4) 
in the proposed rule) establishes 
displacement prover sizing standards. 
These standards ensure that fluid 
velocity within the prover is within the 
limits recommended by API 4.2, 
Subsection 4.3.4. Displacement 
velocities that are too low (prover is 
oversized) can result in unacceptable 
pressure and flow-rate changes and 
higher uncertainty due to possible 
displacement device ‘‘chatter.’’ 
Displacement velocities that are too 
high (prover is undersized) can cause 
damage to the components of the 
prover. One commenter recommended 
replacing the proposed prover design 
language that referenced API 4.2 with 
language that references operating 
provers within design parameters set 
forth by the manufacturer and by API 
4.8 and API 4.9.2. The BLM disagrees 
with the commenter that paragraph 
(b)(4) should reference API 4.8 and API 
4.9.2 since these standards deal with 
prover operation and are not relevant to 
paragraph(b)(4) design standards. 
Paragraph (b)(4) is specific to 
displacement prover design, which is 

covered under API 4.2. The BLM did 
not change the final rule in response to 
this comment. 

Section 3174.11(c) (paragraph (d) in 
the proposed rule) establishes the 
requirements for meter proving runs 
with respect to proving both the FMP 
LACT and CMS and the conditions 
required for proving these meter 
systems. The BLM received many 
comments objecting to certain 
requirements in proposed § 3174.11(d) 
that deal with meter proving runs. The 
BLM responds to these comments as 
follows. 

Section 3174.11(c)(1) (paragraph 
(d)(1) in the proposed rule) expands on 
the current Order 4 requirement to 
prove a meter under ‘‘normal’’ operating 
conditions. This section defines limits 
of flow rate, pressure, temperature, and 
API oil gravity that must exist during 
the proving to be considered ‘‘normal’’ 
operating condition. The BLM added 
this requirement because it realized that 
the meter factor can change with 
changes in these parameters. For 
example, a meter factor determined at 
an abnormally low flow rate may not 
represent the meter factor at a higher 
flow rate where the meter normally 
operates. This paragraph also requires a 
multi-point meter proving if the LACT 
or CMS is subject to highly variable 
conditions. The multi-point meter 
proving establishes a minimum of three 
meter factors—one at the low end of the 
normal operating range, one at the 
midpoint, and one at the high end. An 
appropriate meter factor will then be 
applied according to § 3174.11(c)(6). 

One commenter noted that paragraph 
(c)(1) (paragraph (d)(1) in the proposed 
rule) lacks specifics on what normal 
operating temperature conditions mean 
and another commenter said the 
language should be changed to reflect 
situations where normal operating 
conditions vary, such as at multi- 
metering sites, and suggested a language 
change to ‘‘average for the batch 
period.’’ The BLM agrees with the 
commenter that normal operating 
conditions, as they apply to oil 
temperature, were not adequately 
addressed in the proposed rule and that 
in some instances it may be difficult to 
identify the ‘‘normal operating 
conditions’’ of flowrate, pressure, 
temperature, and fluid density. The 
BLM added paragraph (c)(1)(iii) to the 
final rule to address normal oil 
operating temperature limits, which 
must be within 10 °F of the normal 
operating temperature. With this 
addition, paragraphs (d)(1)(iii) and 
(d)(1)(iv) in the proposed rule have been 
renumbered to paragraphs (c)(1)(iv) and 
(c)(1)(v) in the final rule. 
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The BLM made no change to the final 
rule regarding normal operating 
conditions to reflect variable metering 
conditions since this situation may be 
specific to regions and areas of the 
country and can be more adequately 
addressed by the specific BLM field 
office through the variance request 
process as outlined in § 3170.6, which 
has been established as part of the 
rulemaking to replace Order 3. 

Section 3174.11 paragraphs (c)(2) 
through (c)(5) (paragraphs (d)(2) through 
(d)(5) in the proposed rule) provide the 
details for minimum proving 
requirements, such as requiring a 
minimum proving pulse resolution of 
10,000 pulses per proving run or 
requiring the use of pulse interpolation, 
if this cannot be met, and setting a 
requirement to continue repeating 
proving runs until the calculated meter 
factor from five consecutive runs is 
within a 0.05 percent tolerance between 
the highest and lowest value. The new 
meter factor will be the arithmetic 
average of the five meter factors or 
average pulses from the five consecutive 
proving runs. This section also requires 
the meter factors to be calculated 
following the sequence described in API 
12.2.3. We received two comments on 
paragraph (c)(2) of this section. One 
commenter addressed the requirement 
that, during proving runs, there be a 
sufficient volume to generate at least 
10,000 pulses from the FMP meter that 
is being proved. The commenter did not 
believe that the 10,000-pulse 
requirement is reasonable and said it 
would disallow the use of small-volume 
provers (SVPs). The BLM disagrees with 
the commenter on both points. The 
10,000-pulse-per-proving-run resolution 
in the rule follows the API standard and 
the rule specifically allows small- 
volume provers as long as they meet the 
additional requirements in paragraph 
(c)(2). The BLM did not change the final 
rule in response to this comment. 
However, the BLM believes that it is 
appropriate to add clarifying language to 
paragraph (c)(2) in the final rule that 
reminds readers of the 10,000-pulse 
requirement in API 4.2, Subsection 
4.3.2. Another commenter asked why 
the proposed rule did not specifically 
address SVPs. SVPs come under the 
requirements for displacement provers 
and, under paragraph (c)(2), are required 
to use pulse interpolation as outlined in 
API 4.6, since their volume generates 
less than 10,000 meter pulses per 
proving run. The BLM did not change 
the final rule due to this comment. 

Two commenters on paragraph (c)(3) 
objected to the requirement that the five 
consecutive meter-proving runs have a 
repeatability of 0.0005 (0.05 percent), 

saying that three proving runs could 
accomplish the same uncertainty. The 
BLM disagrees with these commenters 
and has decided to retain Order 4’s 
requirement of a minimum of five 
proving runs. The BLM believes that 
this requirement achieves the desired 
consistency and uncertainty levels. The 
BLM made no change to the final rule 
due to these comments. 

One commenter on paragraph (c)(4) 
recommended that the BLM adopt the 
use of an average meter factor as 
determined from API 12.2.3. Upon 
review of this comment, the BLM agrees 
with the commenter that guidance on 
the calculation of the average meter 
factor is appropriate. Due to this 
comment, the BLM changed the final 
rule to incorporate API 12.2.3, 
Subsection 9 for purposes of calculating 
the average meter factor. 

Section 3174.11(c)(5) of the final rule 
(§ 3174.11(d)(5) of the proposed rule) 
requires that meter factor computations 
must follow the sequence described in 
API 12.2.3. The BLM received no 
comments and made no changes to this 
requirement. 

Section 3174.11(c)(6) (paragraph 
(d)(6) in the proposed rule) gives 
operators two methods for determining 
the multiple meter factors that are 
required under § 3174.11(c)(1)(v). The 
first method is to combine the meter 
factors into a single arithmetic average. 
The second method is to curve-fit the 
meter factors and incorporate a real-time 
dynamic meter factor into the flow 
computer (this will apply primarily to 
CMS). Neither multi-point provings nor 
multi-point meter factors are discussed 
in Order 4. One commenter indicated 
that averaging meter factors was only 
valid in regions where impacts of 
nonlinearities are minimal and 
recommended deleting 
§ 3174.11(c)(6)(i). The BLM conducted 
further research into this comment and 
agrees with the commenter that 
averaging meter factors is only valid 
under certain conditions. Additional 
language pertaining to how to use the 
multiple meter factors is added to the 
final rule in paragraph (c)(6). This 
language will only permit the use of 
averaging meter factors if all meter 
factors in the range are within 
approximately ±0.10 percent of the 
average. It will also limit the use of the 
dynamic meter factor option to prevent 
any two neighboring meter factors that 
differ by more than approximately 0.2 
percent from being used to derive a 
dynamic meter factor. 

Sections 3174.11(c)(7) and (c)(8) 
(paragraphs (d)(7) and (d)(8) in the 
proposed rule) set the minimum and 
maximum values that are allowed for a 

meter factor, both between meter 
provings and for initial meter factors for 
newly installed or repaired meters. 
These meter-factor ranges are not 
changed from Order 4. The BLM 
received no comments on paragraphs 
(c)(7) and (8). 

Section 3174.11(c)(9) (paragraph 
(d)(9) in the proposed rule) allows back 
pressure valve adjustment after proving 
only within the normal operating fluid 
flow rate and fluid pressure as 
prescribed in proposed § 3174.11(c)(1). 
If the back pressure valve is adjusted 
after proving, the ‘‘as left’’ fluid flow 
rate and fluid pressure must be 
documented on the proving report. The 
BLM is requiring this documentation 
based on its field observations, which 
have shown this practice to affect the 
meter factor in certain areas of the 
country. Specifically, the BLM has 
observed that a change in back pressure 
outside the proving conditions can, in 
some cases, result in operators reporting 
incorrect volumes. Allowing back 
pressure valve adjustment after proving 
is not intended as a means to 
circumvent the displacement prover 
minimum and maximum velocity 
requirements in § 3174.11(b)(4) of the 
final rule. Order 4 has no specific 
requirements relating to the adjustment 
of the back pressure valve after proving. 
The BLM received no comments on 
paragraph (c)(9). 

Section 3174.11(c)(10) (paragraph 
(d)(10) in the proposed rule) sets 
standards for the pressure used to 
calculate a CPL factor for a LACT’s 
composite meter factor. It also prohibits 
the use of a composite meter factor for 
Coriolis meters because they have the 
capability to use a true average pressure 
over the measurement ticket period in 
the calculation of an average CPL factor. 
The use of a composite meter factor is 
intended to make measurement tickets 
easier to complete because the CPL 
factor is already included in the meter 
factor. This is typically not an issue 
with a Coriolis meter because of the 
advanced capability of the flow 
computer to which it is connected. One 
commenter stated that most Coriolis 
meters in the field do not have the 
capability to calculate a CPL factor and 
replacing them with a Coriolis meter 
that could calculate a CPL factor would 
be prohibitively costly. The BLM agrees 
with the commenter regarding the CPL 
factor capability currently available in 
existing Coriolis meters. However, the 
final rule does not require operators to 
have a Coriolis meter with this CPL 
factor feature. Therefore, the BLM made 
no change to the final rule as a result of 
this comment. 
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Section 3174.11(d) (paragraph (e) in 
the proposed rule) establishes the 
minimum FMP meter-proving 
frequencies, and specifies certain events 
that will trigger additional meter 
provings. This section contains the 
meter-proving requirements that were 
previously located in the LACT section 
of Order 4 and consolidates in one place 
all of the meter-proving requirements 
for both LACTs and CMSs. 

The BLM received many comments 
that objected to the provision in 
paragraph (d)(2) (paragraph (e)(2) of the 
proposed rule) that sets a threshold for 
when operators who run large volumes 
of oil through their meters must conduct 
additional FMP meter provings. The 
proposed rule would have required 
operators to prove their FMP meters 
each time the registered volume flowing 
through their meters increased by 
50,000 bbl or quarterly, whichever 
occurred first. Currently under Order 4, 
an FMP meter must be proven at least 
quarterly, unless total throughput 
exceeds 100,000 bbl per month, in 
which case the meter must be proven 
monthly. 

The BLM’s rationale in the proposed 
rule for changing the proving threshold 
to 50,000 bbl/month was that it would 
have affected only about 5 percent of 
existing LACT systems nationwide, yet 
would have ensured that meter-factor 
changes would be corrected before large 
volumes of production were measured 
incorrectly, which could have an 
adverse impact on Federal or Indian 
royalty determinations. 

Many commenters objected to the 
proposed meter-proving-frequency 
threshold of 50,000 bbl/month. Most 
commenters said this new meter- 
proving frequency would require them 
to perform excessive and costly meter 
provings in locations where the meters 
may not be easy to access, especially in 
bad weather. The BLM agrees that the 
50,000 bbl/month threshold may be 
excessively costly and, after reviewing 
potential economic impacts, has 
decided to use a 75,000 bbl meter- 
proving frequency threshold in the final 
rule. This 75,000 bbl throughput 
threshold was determined by 
performing a statistical analysis to 
determine the volume at which the 
expected value of royalty under- or 
overpayment due to meter factors equals 
the $550 average cost of proving a 
meter. The royalty revenue impact 
depends not only on volumes but also 
on oil prices. The 50,000 bbl/month 
threshold in the proposed rule was 
determined when the U.S. Energy 
Information Administration’s (EIA) 10- 
year West Texas Intermediate crude oil 
spot price was expected to average $95/ 

bbl. Since then, the EIA’s predicted 5- 
year average crude oil price has dropped 
significantly, to $67.58 per barrel. The 
BLM does not find the 50,000/bbl meter- 
proving threshold to be appropriate 
under this predicted lower oil-price 
environment. 

The BLM also revised the maximum 
and minimum proving frequencies for 
meter proving on higher-volume FMPs. 
Under Order 4, operators were required 
to prove their meters at least quarterly 
or, if total throughput exceeded 100,000 
bbl/month, then they were required to 
prove monthly. In this final rule, 
operators must prove their meters every 
3 months (quarterly), or each time the 
registered volume flowing through the 
meter increases by 75,000 bbl, but no 
more frequently than monthly. For 
example, if a meter hits the 75,000 bbl 
threshold every 6 weeks, the operator 
must prove it every 6 weeks. If a meter 
has a 75,000 bbl throughput every 2 
weeks, the operator must prove it once 
a month. The final rule was changed to 
include this new language. 

Two commenters on paragraph (d)(2) 
said meter-proving frequencies should 
be increased, based on a lower volume 
of throughput threshold, and another 
commenter said that frequent proving 
would increase accuracy. The BLM does 
not agree that the final rule should 
further increase the proving frequency 
beyond what was presented in the 
proposed rule. The comments lacked 
any substantive basis and did not justify 
how an increased proving frequency 
would result in increased accuracy or 
how the costs of those additional 
provings would be justified by any 
reduction in royalty risk. The BLM 
believes the proving frequency in the 
final rule is justified and results in the 
required accuracy. The BLM did not 
change the final rule in response to 
these comments. 

One commenter on paragraph (d)(6) of 
§ 3174.11 (paragraph (e)(6) of the 
proposed rule) said that requiring a 
meter proving due to a change in normal 
operating conditions was not practical 
and not needed. The BLM disagrees 
with this commenter and agrees with 
another commenter who, in his 
comment on paragraph (e), pointed out 
that temperature extremes in places like 
Alaska or North Dakota have a large 
impact on meter-factor change between 
different proving runs. Because a change 
in the normal operating conditions 
could significantly affect the meter 
factor, and therefore the accurate 
measurement of the oil volumes, the 
BLM made no change to the final rule 
due to this comment. 

Paragraph (d)(7) in § 3174.11 
(paragraph (e)(7) in the proposed rule) 

also expands the current Order 4 
requirement that operators prove their 
meters after repair. The new 
requirements require proving any time 
the mechanical or electrical components 
of the meter have been changed, 
repaired, or removed. In addition to 
those circumstances, paragraph (d)(8) 
requires an operator to also prove its 
meter after internal calibration factors 
have been changed or reprogrammed. 
One commenter asked whether meters 
used in flowback operations are subject 
to the requirements in this section. 
Flowback meters are not required to 
comply with this rule’s meter-proving 
requirements because flowback 
operations take place prior to the 
operator’s receipt of an FMP approval 
under § 3173.12, and more importantly 
meters used in these operations are not 
FMPs. The BLM did not change the final 
rule based on this comment. 

One commenter said that after initial 
meter installation, a period of 2 weeks 
should pass before the meter is proved. 
The commenter did not justify a 2-week 
delay. The BLM believes that a meter 
should be proved as soon as is 
reasonably possible. The BLM expects 
that meters will be proven immediately 
after installation. The BLM did not 
change the final rule based on this this 
comment. 

One commenter said that paragraph 
(d)(7) (paragraph (e)(7) in the proposed 
rule) is vague. The commenter 
specifically complained about language 
that required a meter proving after the 
mechanical or electrical components of 
the meter have been, among other 
things, ‘‘opened.’’ The BLM agrees with 
the commenter and changed the final 
rule so that the paragraph, in its 
entirety, now requires a meter proving 
after ‘‘the mechanical or electrical 
components of the meter have been 
changed, repaired, or removed’’, and 
added (d)(8) to prove after ‘‘internal 
calibration factors have been changed or 
reprogrammed.’’ Another commenter 
questioned the need to reprove a meter 
each time its secondary element 
(transducer) or tertiary device is 
changed. The commenter contends that 
these elements have no direct effect on 
the meter performance. The BLM agrees 
with the commenter in part. An element 
can impact the accuracy of the 
measurement if it is not measuring 
temperature and pressure accurately. 
Changing out either of these elements 
would not require the meter to be 
reproved, but would require the new 
element(s) (transducers) to be verified 
upon their replacement as is required 
under §§ 3174.11(f) and (g), and 
temperature and pressure transducer 
verification, respectively, during a 
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meter-proving operation. The BLM 
revised the final rule § 3174.11(f) and (g) 
to address the commenter’s concern by 
making it clear that a change out of 
either one of these elements would not 
require the meter to be reproved, but 
would require the new element(s) 
(transducers) to be verified upon their 
replacement. 

Section 3174.11(e) (§ 3174.11(f) in the 
proposed rule) establishes what 
operators must do when there is 
excessive FMP meter factor deviation. 
This situation occurs when a meter 
factor, which is established in two 
successive provings, exceeds the 
allowable meter factor deviations. This 
section requires operators to take steps 
to bring the FMP meter back into 
compliance. It also requires operators to 
re-calculate the amount of production 
that was measured during the time 
period between these instances of 
excessive meter factor deviation. 
Paragraph (e) also requires operators to 
show the most recent meter factor and 
describe all subsequent repairs and 
adjustments on the proving reports that 
are required in paragraph (i) of this 
section. 

Section 3174.11(e) maintains the 
Order 4 requirements for excess meter 
factor deviation and the required actions 
if proving reflects a deviation in meter 
factor that exceeds ±0.0025 between two 
successive meter provings. 

The BLM received comments 
objecting to the paragraph (e) 
requirement that the FMP meter be 
removed from service when found 
defective or when the meter factor is 
outside the proposed accuracy range. 
The comments raised the issue of 
temperature extremes, in places like 
Alaska or North Dakota, having a large 
impact on meter factor change from 
proving to proving, making it 
impossible for operators to meet the 
meter factor deviation requirement. The 
BLM agrees that changing temperatures 
do affect the proving meter factors. This 
situation could easily justify more 
frequent provings as the temperatures 
change, the commenter said. The BLM 
believes this issue is field office specific 
and is more appropriately addressed 
through the BLM’s variance process, 
which is outlined in § 3170.6, part of the 
rulemaking that is replacing Order 3. 

One commenter recommended 
changing the meter-factor deviation 
limits for meters from ±0.0025 to 
±0.0050 because, the commenter said, it 
is standard industry practice to consider 
volume measurements as accurate if the 
meter factor changes by plus or minus 
0.0025 or less. It typically is not until 
the differences in the meter factors are 
between plus or minus 0.0025 and 

0.0050 that a correction is applied. The 
BLM reviewed API 4.8 to verify the 
commenter’s claims on meter-factor 
deviation limits that are the industry 
standard. API 4.8 states common 
practice for custody transfer 
applications is to accept new meter 
factors within the range of 0.10 percent 
and 0.50 percent of the previous meter 
factor. The BLM did not accept this 
recommended change for several 
reasons: The commenter agrees it is 
standard industry practice to consider 
volume measurements as accurate if the 
meter factor changes by plus or minus 
0.0025 or less, ±0.0025 deviation 
between meter proving runs is currently 
the maximum deviation allowed under 
existing Order 4, proposed deviation 
falls within the acceptable deviation 
range recommended in API 4.8, and it 
will not increase current reporting 
requirements or add costs, but will 
ensure measurement accuracy. The BLM 
made no changes to the final rule based 
on these comments. 

Section 3174.11(f) (paragraph (g) in 
proposed rule) establishes standards for 
the verification procedure and the test 
equipment used in the temperature 
transducer verification. It states the 
limit threshold value required by the 
verifying sources as they pertain to the 
normal operating temperature of the 
tested fluid. It also requires that the 
temperature transducer and devices 
used as part of a LACT or CMS be 
verified as part of every proving. 

The BLM received quite a few 
comments objecting to the new 
requirement that operators verify the 
temperature transducers during the 
meter-proving process. One commenter 
said that the proposed rule’s meter- 
proving frequencies would result in 
excessive and costly transducer 
verifications if the temperature 
transducers had to be verified during 
each meter proving, since the proposed 
rule would have required operators to 
prove their meters each time they 
measured 50,000 bbl of oil, or quarterly, 
whichever occurred first. The BLM 
believes that this concern is no longer 
valid. Section 3174.11(d)(2) in the final 
rule has been revised and now requires 
operators to prove their meters every 3 
months (quarterly), or each time the 
registered volume flowing through the 
meter increases by 75,000 bbl, but no 
more frequently than monthly. These 
changes reduced the burdens associated 
with the proving requirements in the 
proposed rule. Therefore, the BLM did 
not change the final rule in response to 
this comment. 

One commenter objected to the 
requirement that operators use an 
insulated water bath in the field to 

perform the temperature transducer 
verification process, stating that this 
type of process belongs in a laboratory- 
type environment and not in a field 
environment. The BLM disagrees with 
this commenter since an insulated water 
bath is a common, acceptable method of 
verification. The rule also states the 
transducer may be verified by utilizing 
a test thermometer well located within 
12 inches of the probe of the 
temperature transducer. The BLM did 
not change the final rule in response to 
this comment. 

One commenter said that requiring 
operators to verify the temperature 
transducer as part of a LACT or CMS 
proving may require operators to 
acquire additional equipment and incur 
costs. The BLM agrees with the 
commenter that verifying the transducer 
will require an additional piece of 
equipment and potentially an initial 
cost to acquire test equipment, but 
believes third-party proving contractors 
already own such equipment. Moreover, 
the BLM believes routine transducer 
verification is vital to assure proper 
performance and to obtain an accurate 
liquid temperature for use in correcting 
for the thermal effects on the liquid, 
ensuring accurate oil measurement, and 
royalty determination. As a result, the 
BLM made no change to the final rule 
in response to this comment. 

Another commenter said the 
requirement for verification of 
temperature averaging devices in 
§ 3174.11(f) of the proposed rule 
conflicts with requirements in 
§ 3174.6(b)(2) for temperature resolution 
and accuracy. The commenter did not 
say how this requirement conflicts. The 
BLM disagrees that there is a conflict 
because the temperature accuracy 
required for temperature verification is 
0.5 °F, which is consistent with 
temperature accuracies presented in 
other sections of the final rule and with 
manufacturer’s recommendations. For 
example, the temperature display 
minimum graduation must be to the 0.1 
°F, as required in § 3174.8(b)(5)(iv), 
which means there is no practical 
difficulty in assessing compliance with 
the verification limits. The BLM made 
no change to the final rule in response 
to this comment. 

Section 3174.11(f)(3)(i) and (ii) of the 
final rule (§ 3174.11(g)(3)(i) and (ii) of 
the proposed rule) requires that if the 
displayed reading of instantaneous 
temperature from the temperature 
averager or the temperature transducer 
and the reading from the test 
thermometer differ by more than 0.5 °F, 
the temperature averager or temperature 
transducer must be either: (1) Adjusted 
to match the reading of the test 
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thermometer; or (2) Recalibrated, 
repaired, or replaced. Section 
3174.11(g)(3)(ii) of the proposed rule 
only required that the difference in 
temperature readings be noted on the 
meter proving report and all 
temperatures used until the next 
proving be adjusted by the difference. 
The BLM received no comments to this 
section, but reconsidered the 
requirement and the potential tracking 
and measurement errors in adjusting 
temperature readings between provings 
and decided that if the temperature 
averager or the temperature transducer 
is unable to be adjusted to the correct 
reading then it must be recalibrated, 
repaired, or replaced. 

Section 3174.11(g) of the final rule 
(paragraph (h) in the proposed rule) 
establishes the verification requirements 
for the pressure transducer during the 
meter-proving operations and states the 
threshold limit value required by the 
verifying sources as they pertain to the 
normal operating pressure of the tested 
fluid. It requires that the pressure 
transducer and devices used as part of 
a LACT or CMS be verified as part of 
every FMP proving and establishes 
standards for the verification procedure 
and the test equipment used in the 
pressure transducer verification. The 
BLM received many comments objecting 
to the new requirement that operators 
verify the pressure transducer during 
the meter-proving process. Two 
commenters said that the proposed 
rule’s meter-proving frequencies would 
result in excessive and costly transducer 
verifications if the pressure transducers 
had to be verified during each meter 
proving. The BLM believes that this 
concern is no longer valid. As noted 
elsewhere, the proving burdens under 
this final rule have been reduced 
relative to the proposed rule. The 
proposed rule would have required 
operators to prove their meters each 
time they measured 50,000 bbl of oil, or 
quarterly, whichever occurred first. 
Section 3174.11(d)(2) of the final rule 
now requires operators to prove their 
meters every 3 months (quarterly), or 
each time the registered volume flowing 
through the meter increases by 75,000 
bbl, but no more frequently than 
monthly. As a result, the BLM made no 
changes to the final rule in response to 
these comments. 

One commenter said that requiring 
operators to verify the pressure 
transducer as part of a LACT or CMS 
meter proving may require operators to 
acquire additional equipment and incur 
costs. The BLM agrees that verifying the 
transducer will require an additional 
piece of equipment and potentially an 
initial cost to acquire test equipment, 

but we believe that third-party proving 
contractors already own or can acquire 
such equipment. The BLM believes 
routine transducer verification is vital to 
accurate oil measurement and royalty 
determination. The BLM made no 
change to the final rule in response to 
this comment. 

One commenter had concerns with 
the requirement in paragraph (g)(1) 
(paragraph (h)(1) in the proposed rule) 
that the pressure sensor must be verified 
against a NIST-traceable device that is at 
least twice as accurate as the reference 
accuracy of the pressure sensor, saying 
the operator may not have test 
equipment capable of this accuracy. The 
commenter suggested that the BLM 
should allow equipment to be used that 
does not meet this accuracy 
requirement, and should provide 
guidance on how lower-accuracy 
equipment can be used. The BLM 
realizes that this high level of accuracy 
may not be achievable with test 
equipment the operator currently has 
and as a result has changed the rule in 
§ 3174.11(g)(1) to require the test- 
pressure device to have a stated 
maximum uncertainty of no more than 
one-half of the accuracy required from 
the transducer being verified. 

Section 3174.11(h) (paragraph (i) in 
proposed rule) establishes the density 
verification requirements during the 
meter proving operations and states the 
limit threshold values required by the 
verifying sources as they pertain to the 
normal operating density of the tested 
fluid. For Coriolis meters, paragraph (h) 
requires verification using API 5.6, 
Subsection 9.1.2.1 if measured density 
is used to determine API oil gravity 
(instead of a hydrometer or 
thermohydrometer, which is generally 
required under § 3174.6(b)(4)). This 
provides an independent verification 
that the Coriolis meter’s density 
determination function is within the 
accuracy specification for that meter. 

The BLM received a few comments 
objecting to the new requirement for 
density verification during the FMP 
meter-proving process for a variety of 
reasons. One commenter recommended 
that the final rule refer to API 8.1, API 
8.2, and API 8.3 if the compared density 
samples come from a sampling system. 
The BLM agrees with this 
recommendation and changed the final 
rule by adding references to API 8.1, 
API 8.2, and API 8.3. These references 
provide guidance to operators for 
performing composite sampling to 
verify oil density as required in the final 
rule under § 3174.11(h). 

One commenter said that using a CMS 
meter instead of a PD meter would 
impose additional costs on operators to 

verify the CMS’ density measurement. 
The BLM agrees in part that using a 
CMS would require additional density 
verification over what would be 
required on a PD meter. However, it is 
up to the operator to choose which 
meter type to use. The BLM did not 
change the final rule as a result of this 
comment. 

One commenter objected to the 
requirement for density verification 
during the FMP meter-proving process 
because, the commenter said, it would 
be costly and excessive to verify the 
transducer during each meter proving. 
The BLM believes that this concern has 
been addressed. The proposed rule 
would have required operators to prove 
their meters each time they measured 
50,000 bbl of oil, or quarterly, 
whichever occurred first. Section 
3174.11(d)(2) in the final rule has been 
revised and now requires operators to 
prove their meters every 3 months 
(quarterly), or each time the registered 
volume flowing through the meter 
increases by 75,000 bbl, but no more 
frequently than monthly. 

Section 3174.11(i) (paragraph (j) in 
the proposed rule) requires operators to 
report to the AO all meter-proving 
operations and volume adjustments 
made after any LACT system or CMS 
malfunction. This section provides 
additional requirements for data that 
need to be included on the meter- 
proving report beyond what is currently 
required under Order 4. In one change 
to Order 4 requirements, the final rule 
requires operators to provide the unique 
meter or station ID number on each 
proving report as required under 
§ 3174.11(i)(2)(i). This section includes 
requirements for verification of the 
temperature averager or temperature 
transducer, verification of the pressure 
transducer, and an addition to the final 
rule for density verification 
documentation, as applicable, as well as 
any ‘‘as left’’ conditions if the back 
pressure valve is adjusted after proving, 
which operators also would have to 
document on the proving report. 

Many commenters asked that we 
clarify aspects of paragraph (i) 
(proposed paragraph (j)). One 
commenter recommended that we 
change § 3174.11(i)(2)(iii) and (iv) to 
only require temperature and pressure 
transmitter information, if verified. The 
BLM disagrees with this commenter on 
when to report temperature and 
pressure transducer data, since this 
information has to be verified as part of 
each FMP meter proving. The BLM 
made no change to the rule in response 
to this comment. Three commenters 
asked the BLM to specify the format of 
the meter proving reports since 
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14 The information on a run ticket is considered 
a source record, as defined in § 3170.3, which is 
being promulgated as part of the rulemaking to 
replace Order 3. The retention requirements for 
such records is addressed in that rulemaking; 
however, the requirements as to substance are 
provided in this rule as explained above. 

proposed paragraph (i)(3) specified no 
specific format. The proposed rule 
required the operator to submit the 
meter-proving report to the AO no later 
than 14 days after the meter proving. 
The BLM agrees with the commenters 
that this information should be added 
and changed the final rule to say that 
the meter proving reports may be 
transmitted to the AO either in hard 
copy or electronically. 

In addition to the comments on 
specific provisions above, the BLM 
received a few general comments on 
§ 3174.11. One commenter said the new 
regulations would impact marginal- 
producing wells and may force a 
premature abandonment of wells and a 
loss of public hydrocarbon resources. 
The commenter proposed that marginal 
and/or existing wells be exempt from 
both subpart 3174 and subpart 3175. 
The BLM disagrees that these 
regulations will force operators to 
abandon marginal wells. If an operator 
believes these regulations will force it to 
abandon a marginal well, that operator 
can obtain a variance from the 
regulations under § 3170.6, which is 
part of the rulemaking that is replacing 
Order 3. The BLM made no change to 
the final rule in response to this 
comment. 

One commenter said the maximum 
and minimum velocity for PD meter 
provers was not relevant to SVPs and 
royalty issues associated with their use. 
The commenter recommended that the 
BLM adopt language that says, ‘‘Provers 
must be operated within the design 
parameters of the manufacturer.’’ The 
BLM disagrees with the commenter 
because the prover design requirements, 
including sizing by prover velocity, are 
found in the API standards incorporated 
in this rule. If the operator believes it 
can meet or exceed these requirements 
by other means, then the rule allows the 
operator to use the variance process 
outlined in § 3170.6. The BLM did not 
change the final rule in response to this 
comment. 

Two comments, made by the same 
commenter, voiced concerns that the 
proposed rule was suited to lighter oil 
regimes and did not address the 
differences in measurement that 
characterize heavy oil, steamflood, and 
cyclic steam operations. The commenter 
was concerned that the proposed rule’s 
accuracy requirements would increase 
operating costs for heavy-oil operators, 
resulting in possible violations of the 
measurement requirements. The BLM 
agrees with the commenter that these 
rules do not specifically address the 
measurement of heavy oil. However, 
these issues are field office specific and 
can be appropriately addressed through 

the variance process outlined in 
§ 3170.6. 

Section 3174.12 Measurement Tickets 
Section 3174.12 specifies the data 

requirements for measurement tickets 
(run tickets) based on which method of 
oil measurement an operator uses, i.e., 
tank gauging, LACT system, or CMS. 
These requirements were previously 
found in Order 3.14 The purpose of the 
information in the run tickets is to 
enable the BLM to independently verify 
the quantity and quality of oil removed 
from the lease during production audits 
so as to ensure accurate measurement 
and proper reporting. 

The BLM received several comments 
on this section. Some comments 
questioned the requirement to complete 
a run ticket prior to proving a LACT or 
CMS utilizing flow computers. One 
commenter stated that this requirement 
is unnecessary as a flow computer is 
capable of implementing a new meter 
factor in the middle of a run without 
closing the run. The commenter asserted 
that the flow computer does this by 
applying the original meter factor to 
deliveries that occurred from the 
beginning of the month up to the point 
of proving and then applying the new 
meter factor after the point of proving 
until the end of the month. The BLM 
agrees that flow computers are capable 
of utilizing two meter factors as the 
commenter described, and of retaining 
an audit trail capability to track this. As 
a result of this comment, § 3174.12(b)(1) 
of the final rule has been changed to 
remove the requirement to close a run 
ticket prior to proving for LACT systems 
utilizing flow computers. 

One commenter stated that the 
proposed rule’s run-ticket requirements 
for tank gauging did not specify a 
frequency for when run tickets will be 
required. The BLM disagrees with this 
comment as the proposed rule stated 
that measurement tickets must be 
completed ‘‘immediately after oil is 
measured by manual tank gauging.’’ The 
BLM believes that this language is clear 
as to how frequently a measurement 
ticket needs to be completed but 
modified the final rule to say, ‘‘After oil 
is measured by tank gauging under 
§§ 3174.5 and 3174.6. . . .’’ This change 
was made because the final rule allows 
the use of ATG equipment. The BLM 
made no changes to the rule as a result 
of this comment but did modify the 

requirements’ language due to the 
inclusion of ATG equipment. The final 
rule now states ‘‘After oil is measured 
by tank gauging under §§ 3174.5 and 
3174.6 of this subpart, the operator, 
purchaser, or transporter, as 
appropriate, must complete a uniquely 
numbered measurement ticket, in either 
paper or electronic format.’’ 

We received several comments 
requesting that we remove the 
requirement to list on measurement 
tickets the name of the operator’s 
representative certifying the 
measurements. It was suggested that 
operators do not have enough field 
personnel to witness every oil tank haul 
and therefore would not be able to 
‘‘certify’’ every tank sale. The 
commenters argued that this 
requirement could increase confusion 
and expense, requiring operators to 
schedule a sale only when a ‘‘company 
man’’ can be present, and creating 
undue financial strain on operators 
having to hire staff to witness tank sales 
and nothing else. Another commenter 
said that the BLM needs to define the 
term ‘‘certify.’’ Upon reviewing this 
requirement and the comments, the 
BLM agrees with the commenters, and 
deleted this requirement in proposed 
§ 3174.12(a)(14) from the rule. It should 
be noted, however, the operators remain 
responsible for the accuracy of 
information found on run tickets, 
irrespective of any requirement to 
certify the run ticket. 

Several commenters requested that 
the BLM remove from the rule the 
requirement that operators notify the 
AO within 7 days regarding their 
reasons for disagreeing with a tank 
gauge measurement. The commenters 
said this requirement is impractical 
because, in the field, it may take up to 
30 days for a transporter’s run ticket to 
show up in the operator’s accounting 
system. One commenter said that 
operators should be able to correct 
relatively minor run-ticket 
discrepancies without having to report 
them to the BLM. Upon reviewing these 
comments, the BLM believes this 
requirement may create confusion both 
within the BLM and among operators as 
to when exactly the AO should be 
notified. For example, would a simple 
calculation error warrant AO 
notification? Would the operator need to 
explore a potential discrepancy before 
notifying the AO? The BLM believes 
this requirement could lead to 
significant confusion, with minimal 
benefit to the BLM. Therefore, this 
requirement in proposed 
§ 3174.12(a)(15) was removed from the 
rule. Instead, the BLM will address any 
run ticket discrepancies on a case-by- 
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case basis during routine production 
inspections. 

One commenter stated that it may not 
be possible to reset temperature- and 
pressure-averaging equipment and 
density-determining equipment back to 
zero upon closing a run ticket, as is 
required by paragraph (b)(2) of this 
section, which could result in some 
operators having to replace equipment. 
The BLM is not aware of any non- 
resettable averaging equipment in use 
on Federal leases. This requirement is in 
the rule to ensure that the temperature, 
pressure, and density, which are 
required to be included on each run 
ticket, represent the average 
temperature, average pressure, and 
average density of the oil that actually 
flowed through the meter during the 
run-ticket period. If there is any non- 
resettable averaging equipment in use 
on any Federal or tribal lease, operators 
will be required to replace it. No change 
to the rule resulted from this comment. 

One commenter recommended that 
the BLM require hauler signatures on 
run tickets, but at the same time 
admitted that anyone can write or type 
someone else’s name on a run ticket and 
not be the individual who is actually 
performing the task. The BLM agrees 
that a signature could identify a specific 
individual who filled out a run ticket, 
in case questions arise. But past 
experience with signature requirements 
resulted in BLM inspectors spending a 
lot of time tracking down signatures for 
no quantifiable benefit. For this reason, 
the BLM decided to not include a 
signature requirement. BLM regulations 
at 43 CFR 3163.2(f)(1) include penalties 
for any person who knowingly or 
willfully prepares, maintains or submits 
false, inaccurate or misleading reports, 
notices, affidavits, records, data or other 
written information. The BLM believes 
this provision addresses any 
circumstance under which someone 
falsely enters another person’s name on 
a run ticket. By only requiring the 
name(s) of the individual(s) performing 
the tank gauging, we will be acquiring 
the data we need for our verification 
requirements. No change was made to 
the rule as a result of this comment. 

Section 3174.13 Oil Measurement by 
Other Methods 

Section 3174.13(a) provides that using 
any method of oil measurement other 
than tank gauging, LACT system, or 
CMS at an FMP requires prior BLM 
approval. Under § 3174.13(b), the BLM 
will use the PMT as a central advisory 
body within the BLM to review and 
recommend approval of industry 
measurement technology not addressed 
in these regulations. The PMT is a panel 

of BLM employees who are oil and gas 
measurement experts. 

The process outlined in § 3174.13(b) 
for reviewing new equipment allows the 
BLM to keep up with technology as it 
advances and approve its use without 
having to update its regulations. Under 
the rule, if the PMT recommends new 
equipment or measurement methods, 
and the BLM approves, the BLM will 
post the make, model, range or software 
version, or measurement method on the 
BLM Web site (www.blm.gov) as being 
appropriate for use at an FMP for oil 
measurement going forward. 

The PMT will consider new 
measurement technologies on a case-by- 
case basis. The BLM believes this 
process will be used as other 
technologies or methods are developed 
and their reliability is established. For 
example, the BLM considered other 
meters for inclusion in this rule, such as 
turbine meters and ultrasonic meters; 
however, it ultimately decided not to 
include them in this rule because at this 
time there is insufficient testing to 
validate their accuracy and reliability 
under all operating conditions. 
However, if in the future the data 
demonstrates that these meters meet the 
performance standards of the rule, the 
PMT will be able to recommend that 
these meters be approved for use. 

If the PMT is able to make the 
required determination, it will 
recommend that the BLM approve the 
use of the applicable equipment or 
method, as is or subject to certain 
conditions. Such equipment or 
methods, and any applicable COAs, will 
be posted to the BLM Web site and be 
identified as being appropriate for use at 
an FMP for oil measurement without 
additional approvals from the BLM, 
subject to any limitations or conditions 
of use imposed by the PMT. Subsequent 
users of the same technology will not 
have to go through the PMT process, 
provided only that they comply with the 
identified conditions of use. 

Section 3174.13(c) provides that the 
procedures for requesting and granting a 
variance under § 3170.6 cannot be used 
as an avenue for approving new 
technology or equipment. An operator 
can obtain approval of alternative oil 
measurement equipment or methods 
only through review, recommendation, 
and approval by the PMT under 
§ 3174.13. 

One commenter suggested that field- 
office staff are often in a better position 
than national office staff to collaborate 
with operators on pilot projects 
intended to prove alternative 
measurement methods. The BLM 
disagrees. Field-office staff typically do 
not have the necessary time and 

measurement expertise to conduct a 
complete analysis for approval of new 
technology. This rule includes a process 
for the BLM—through the PMT—to 
assess new technology and approve it 
when appropriate. Additionally, this 
rule responds in part to concern on the 
part of the Subcommittee, the GAO, and 
the OIG that the BLM lacked uniform 
national standards governing 
measurement. Leaving decisions about 
new equipment to field office staff 
would not address that concern. 

Several commenters wanted to know 
what they will have to do to get 
equipment approved for use through the 
PMT and included on the BLM Web 
site. One commenter objected to any 
requirement that operators pay for third- 
party testing of equipment in order to 
receive approval by the PMT. Upon 
reviewing the rule and careful 
consideration of this comment, the BLM 
re-evaluated the approval process for 
equipment and transducers that will be 
listed on the BLM Web site and changed 
the rule to clarify that an operator 
requesting approval must submit 
performance data, actual field test 
results, laboratory test data, or any other 
supporting data or evidence that 
demonstrates that the proposed 
equipment will meet or exceed this 
rule’s objectives. The final rule is 
revised by adding in § 3174.2(g) to 
explain how operators and 
manufacturers can obtain BLM approval 
for ATG equipment and specific meters, 
including approval of a particular make, 
model, and size, by submitting test data 
used to develop performance 
specifications to the PMT for review. 
Neither the proposed nor the final rule 
requires operators to pay for third 
parties to test equipment in order to 
receive PMT approval. However, should 
the submitted data fail to demonstrate to 
the PMT that the proposed equipment 
will meet or exceed this rule’s 
objectives, the BLM may require 
additional testing before it grants 
approval. 

One commenter objected to the 
creation of the PMT, claiming it will 
stifle innovation, not provide timely 
reviews, and discourage development of 
new technology by increasing ‘‘red 
tape.’’ The BLM disagrees and in fact 
believes the PMT will increase the 
utilization of new technology and 
expedite new approvals. The BLM 
believes that once the PMT is fully 
staffed, reviews could take 30 to 60 
days, assuming that operators and 
manufacturers have performed the 
proper testing and that all pertinent data 
is submitted to the PMT. Once the PMT 
reviews the data and makes a 
recommendation, and the BLM 
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approves a piece of equipment, it is 
approved for use across the country on 
all Federal and Indian onshore leases 
and no further approvals are required. 
This is not the case for the current 
variance process, which requires 
approval by each field office for each 
instance such equipment is proposed for 
use, resulting in a duplicative approval 
process with inconsistent results. 

This commenter also said the BLM, 
the public, and industry would benefit 
from allowing companies to determine 
how they will meet the requirements of 
the regulation once it is in place, 
without the agency determining what 
equipment it will allow to fulfill the 
requirements of its regulation. The BLM 
agrees that a company should have the 
flexibility to determine how to best 
satisfy the performance requirements of 
the rule, but disagrees that the BLM 
should not be evaluating and approving 
equipment. The BLM has an affirmative 
obligation to determine that 
measurements on Federal oil and gas 
leases are meeting the applicable 
performance and verifiability standards. 
The final rule provides flexibility by 
including provisions that allow for 
variances for alternatives that meet or 
exceed the minimum requirements of 
the regulations and by including the 
PMT approval process in the rules to 
evaluate and approve new technology 
and measurement methods. The BLM 
believes that the final rule has already 
addressed the intent of this comment— 
to allow flexibility in measurement 
approaches. No change to the rule 
resulted from this comment. 

One commenter suggested that the 
BLM should list approved technology 
and not specific makes and models of 
equipment. The BLM partly agrees with 
the commenter, in that the PMT will be 
evaluating new technology and the list 
will include new technology as it is 
approved, but it will be approved and 
listed by make and model of the specific 
equipment based on the performance 
data. The BLM believes that there will 
always be manufacturing control and 
software differences that affect 
individual meter performance between 
competing manufacturers and these 
differences need to be captured in the 
uncertainty calculator. No changes to 
the rule resulted from these comments. 

Section 3174.14 Determination of Oil 
Volumes by Methods Other Than 
Measurement 

Section 3174.14 does not change 
Order 4’s existing requirements for 
determining volumes of oil that cannot 
be measured as a result of spillage or 
leakage. This section includes, but is not 

limited to, oil that is classified as slop 
or waste oil. 

The BLM received two comments on 
this section. The first commenter said 
the section requires the operator to 
confirm ‘‘slop oil’’ is not recoverable, 
and cannot be treated and sold, and 
provide documentation to this effect. 
According to the commenter: (1) The 
proposed rule did not define a process 
for the operator to follow; (2) This 
requirement could impact water 
disposal when bottoms are pulled from 
a tank; and (3) The language is very 
open ended. The BLM disagrees that the 
rule does not define a process. The 
language found in this section is simply 
a codification of existing requirements 
and practices. Additionally, the 
proposed and final rules state that the 
first determination the operator must 
make is the amount of production that 
cannot be measured due to spillage or 
leakage. The second determination the 
operator must make is whether the 
production is waste oil or slop oil. And 
the third step that an operator must 
take, depending on whether it is waste 
or slop oil, is to either demonstrate to 
the AO that it is not economically 
feasible to put the product into 
marketable condition or get AO 
approval to sell or dispose of the slop 
oil. 

Regarding the second issue, the BLM 
notes that this is not a new requirement 
and it should not surprise operators that 
the requirements of this section could 
impact water disposal when bottoms are 
pulled from tanks should the contents 
meet the definition of waste oil or slop 
oil. 

As for the third issue, the BLM agrees 
that the language is somewhat open- 
ended because it is intended to address 
all potential situations that might occur 
in the field. No change has been made 
to the rule as a result of this comment. 

The second commenter said the rule 
should be changed to better define slop 
oil. The definition of slop oil is found 
in the definitions section of § 3170.3, 
part of the rulemaking that is replacing 
Order 3. This issue was addressed as 
part of that rulemaking; however, it 
should be noted that the BLM does not 
believe this definition is insufficient. No 
change has been made to the final rule 
as a result of this comment. 

Section 3174.15 Immediate 
Assessments 

Section 3174.15 identifies certain acts 
of noncompliance that are subject to 
immediate assessments. This section 
includes violations that are not subject 
to immediate assessment under existing 
regulations at 43 CFR 3163.1(b). These 
assessments are not civil penalties and 

are separate from the civil penalties 
authorized in Section 109 of FOGRMA, 
30 U.S.C. 1719. 

Order 4 does not provide for 
immediate assessments beyond those 
specified in 43 CFR 3163.1(b). However, 
the BLM continues to incur costs 
associated with correcting the violations 
identified in § 3174.15. Accordingly, 
this rule adds five new violations that 
are subject to immediate assessments. 

As is explained in the proposed rule, 
the authority for the BLM to impose 
these assessments was explained in the 
preamble to the 1987 final rule in which 
43 CFR 3163.1 was originally 
promulgated: 

The provisions providing assessments have 
been promulgated under the Secretary of the 
Interior’s general authority, which is set out 
in Section 32 of the Mineral Leasing Act of 
1920, as amended and supplemented (30 
U.S.C. 189), and under the various other 
mineral leasing laws. Specific authority for 
the assessments is found in Section 31(a) of 
the Mineral Leasing Act (30 U.S.C. 188(a), 
which states, in part ‘‘. . . the lease may 
provide for resort to [sic] appropriate 
methods for the settlement of disputes or for 
remedies for breach of specified conditions 
thereof.’’ All Federal onshore and Indian oil 
and gas lessees must, by the specific terms 
of their leases which incorporate the 
regulations by reference, comply with all 
applicable laws and regulations. Failure of 
the lessee to comply with the law and 
applicable regulations is a breach of the 
lease, and such failure may also be a breach 
of other specific lease terms and conditions. 
Under Section 31(a) of the Act and the terms 
of its leases, the BLM may go to court to seek 
cancellation of the lease in these 
circumstances. However, since at least 1942, 
the BLM (and formerly the Conservation 
Division, U.S. Geological Survey), has 
recognized that lease cancellation is too 
drastic a remedy, except in extreme cases. 
Therefore, a system of liquidated damages 
was established to set lesser remedies in lieu 
of lease cancellation . . . 

The BLM recognizes that liquidated 
damages cannot be punitive, but are a 
reasonable effort to compensate as fully as 
possible the offended party, in this case the 
lessor, for the damage resulting from a breach 
where a precise financial loss would be 
difficult to establish. This situation occurs 
when a lessee fails to comply with the 
operating and reporting requirements. The 
rules, therefore, establish uniform estimates 
for the damages sustained, depending on the 
nature of the breach (53 FR 5384, 5387, Feb. 
20, 1987). 

All of the immediate assessments 
under this rule are set at $1,000 per 
violation. The BLM chose the $1,000 
figure because it generally approximates 
what it would cost the agency to 
identify and document each of the 
violations in question and verify 
remedial action and compliance. 

Some commenters argued that the 
immediate assessments in § 3174.15 are 
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inconsistent with due process because 
there is no opportunity for an operator 
to correct its violations before an 
assessment is imposed. To the contrary, 
the use of immediate assessments for 
breaches of the BLM’s oil and gas 
regulations is well established and is 
consistent with the notice requirements 
of due process. Operators obligate 
themselves to fulfill the terms and 
conditions of the Federal or Indian oil 
and gas leases under which they 
operate, and these leases incorporate 
applicable regulations by reference. 
Thus, the immediate assessments 
contained in the regulations act as 
‘‘liquidated damages’’ owed by 
operators that have breached their leases 
by breaching the regulations (see, e.g., 
M. John Kennedy, 102 IBLA 396, 400 
(1988)). Operators are expected to know 
the obligations and requirements of the 
Federal or Indian oil and gas lease 
under which they operate; additional 
notice is not required. 

A number of commenters said the 
$1,000 assessment amounts are 
‘‘excessive.’’ One commenter said the 
BLM should adjust the assessment 
amounts on a case-by-case basis. The 
BLM does not agree. The $1,000 
assessments are in line with the 
amounts needed for the BLM to recover 
costs for staff and processing time 
associated with the inspection process. 
A fixed schedule of assessments also 
ensures their impartiality and 
uniformity. No changes to the rule 
resulted from these comments. 

Enforcement 
As explained in the proposed rule, the 

final rule removes the enforcement, 
corrective action, and abatement period 
provisions of Order 3. In their place, the 
BLM will develop an Internal Inspection 
and Enforcement Handbook that will 
provide direction to BLM inspectors on 
how to classify a violation—as either 
major or minor—what the corrective 
action should be, and what the 
timeframes for correction should be. 
The AO will use the Inspection and 
Enforcement Handbook in conjunction 
with 43 CFR subpart 3163, which 
provides for assessments and civil 
penalties when lessees and operators 
fail to remedy their violations in a 
timely fashion, and for immediate 
assessments for certain violations. 

As previously discussed in the 
proposed rule, the final rule allows the 
BLM to make a case-by-case 
determination of the severity of a 
violation, based on applicable 
definitions in the regulations. In 
deciding how severe a violation is, BLM 
inspectors must take into account 
whether a violation could result in 

‘‘immediate, substantial, and adverse 
impacts on public health and safety, the 
environment, production accountability, 
or royalty income.’’ (Definition of 
‘‘major violation,’’ 43 CFR 3160.0–5.) 
Under the existing definition of ‘‘major 
violation,’’ which is not being revised as 
part of this rulemaking, the same 
violation could be major or minor, 
depending on the context. 

Several commenters objected to this 
approach for a number of reasons. One 
concern was that if the BLM publishes 
an internal guidance document ‘‘after 
the fact,’’ meaning after the rule is final, 
industry will be precluded from 
commenting on or assessing the impact 
of such a document on their operations. 
Another concern was that a guidance 
document will create inconsistency 
between field offices and operators. 
However, the commenter provided no 
explanation as to how an internal 
guidance document will create 
inconsistency between field offices and 
operators, or what confusion industry 
will have concerning how the BLM 
enforces the regulations. In general, 
these comments misunderstand the 
nature of the Internal Inspection and 
Enforcement Handbook that the BLM 
will develop. The new Handbook will 
not establish new obligations to be 
imposed on the regulated community. 
Those obligations are spelled out in 
applicable regulations, orders, and 
permits, as well as the terms and 
conditions of leases and other 
agreements. 

Other commenters questioned why 
the Inspection and Enforcement 
Handbook was not part of the public 
notice and comment process. Internal 
guidance documents that direct agency 
personnel how to implement existing 
agency policies are not required to 
follow the public notice and comment 
process. No change to the rule resulted 
from this comment. 

Additional comments suggested that 
the BLM may not promulgate new 
binding regulations in internal 
‘‘guidance’’ documents. The BLM agrees 
with this comment and will not be 
promulgating any binding regulations 
within the internal guidance document. 
The overarching enforcement 
infrastructure of 43 CFR subpart 3163 
remains in effect, and the definitions of 
‘‘major violation’’ and ‘‘minor violation’’ 
in § 3160.0–5 remain unchanged. It is 
these duly promulgated regulations 
(among other authorities), and not the 
Inspection and Enforcement Handbook, 
that will provide the legal basis for the 
BLM’s enforcement actions; BLM’s 
enforcement actions must be consistent 
with these regulations irrespective of 
what may be contained in its Inspection 

and Enforcement Handbook. As noted 
above, it is this rule and other duly 
promulgated regulations that establish 
the standards to which an operator will 
be held. 

Several commenters asserted that 
removing internal enforcement 
provisions from the regulations that 
were promulgated with public notice 
and comment, and ‘‘concealing’’ them 
in non-public policy documents that 
can be altered without notice and in the 
absence of public input, is inconsistent 
with the requirements of the 
Administrative Procedures Act (APA). 
The BLM does not agree with these 
comments as they misunderstand the 
nature of the new Handbook. The 
operative requirements to which 
operators are subject are spelled out in 
duly promulgated regulations, 
consistent with APA requirements. 
Internal agency guidance documents on 
how to implement those requirements 
are not subject to the APA’s notice and 
comment requirements. No change to 
the rule resulted from these comments. 

A few other commenters said industry 
has a right to know by what standards 
they are being judged and penalized. 
The BLM agrees and believes this rule 
very clearly describes the standards 
industry must meet in the oil 
measurement context. As stated above, 
in deciding how severe a violation is, 
BLM inspectors will take into account 
whether a violation could result in 
‘‘immediate, substantial, and adverse 
impacts on production accountability, 
or royalty income’’ (definition of ‘‘major 
violation’’, 43 CFR 3160.0–5.) One 
commenter suggested that the BLM 
provide internal standards to industry at 
the earliest opportunity. The BLM 
agrees and will make the internal 
Inspection and Enforcement Handbook 
available to the public once it is 
completed. 

Several commenters expressed 
concern that industry has not seen any 
proposed violations that may result in 
enforcement actions prior to the BLM’s 
adoption of the Inspection and 
Enforcement Handbook. The BLM 
wishes to further clarify what a 
violation is. Any deviation from the 
rules and regulations, without an 
approved variance from the AO, is a 
violation, and any violation will result 
in enforcement action. The Handbook 
will not alter that fundamental structure 
in any way. 

Additional commenters said the 
BLM’s process for developing violations 
and corrective actions is not 
transparent. Again, these comments 
misunderstand the nature of the 
forthcoming internal guidance. 
Operators are obligated to follow the 
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rules and regulations applicable to their 
operations, including the requirements 
of this final rule, or they are in violation 
and subject to potential enforcement 
actions by the BLM. The Inspection and 
Enforcement Handbook will simply 
guide BLM staff on how to identify 
violations and provide guidance on 
which enforcement actions should be 
taken, it does not answer the underlying 
question of what is or is not a violation. 
No changes to the rule resulted from 
these comments. 

Miscellaneous Changes to Other BLM 
Regulations in 43 CFR Part 3160 

Because this rule replaces Order 4, the 
BLM is making two related changes to 
provisions in 43 CFR part 3160. 

1. Section 3162.7–2, Measurement of 
oil, has been rewritten to be consistent 
with this rule. 

2. Section 3164.1, Onshore Oil and 
Gas Orders, the table has been revised 
to remove the reference to Order 4. 

The BLM received no comments on 
these sections and they remain as 
proposed. 

C. General Comments on the Proposed 
Rule 

Regulatory Burden 

The BLM received numerous 
comments that said the cumulative 
economic impact of this and other rules 
that the BLM has adopted or plans to 
finalize in the coming months will 
result in unnecessary and restrictive 
regulations, increased burdens and costs 
to both industry and the BLM without 
any documented financial benefits to 
taxpayers, and job loss in the oil and gas 
industry. The commenters noted that in 
addition to this rulemaking, the BLM is 
finalizing rules that will update and 
replace Orders 3 and 5. In addition, on 
February 8, 2016, the BLM published in 
the Federal Register a proposed rule 
entitled Waste Prevention, Production 
Subject to Royalties, and Resource 
Conservation (81 FR 6616), which seeks 
to curtail the wasteful venting and 
flaring of Federal and Indian gas. 
Commenters also flagged the BLM’s new 
regulations on hydraulic fracturing that 
were to go into effect on June 24, 2015 
(The rule is currently vacated by order 
of the District Court of Wyoming, that 
Order is on appeal to the U.S. Court of 
Appeals for the Tenth Circuit.) The BLM 
does not agree with these comments for 
two primary reasons. First, this rule 
codifies existing requirements found in 
Order 4, adopts industry standards and 
practices that are already in use, and has 
built in compliance flexibility that 
increases opportunities for operators to 
deploy new technologies, potentially 

reducing costs. Notably, this rule 
expands compliance opportunities 
because, for the first time, it establishes 
measurement performance standards 
that can be used by operators to identify 
and evaluate alternative measurement 
methods and equipment. Second, 
improved accuracy also has the 
potential to benefit operators, because 
measurement uncertainty has an equal 
chance of favoring the government or 
the lessee. 

Other commenters said that the costs 
to retrofit many of the facilities to bring 
them into compliance with this rule and 
the BLM’s proposed rules on gas 
measurement and site security would 
outweigh any foreseeable economic 
benefits to operators and government 
entities. The commenters contend that 
the proposed rule would impose 
significant and harmful burdens on 
operators and the industry as a whole 
causing operators to shut in, plug, and 
abandon producing wells, possibly 
leading to a loss of royalty and tax 
revenue for the Federal Government, as 
well as tribal, State, and local 
governments. Several commenters 
recommended that the BLM withdraw 
the proposed rule at this time due to its 
negative economic impacts, and argued 
that the BLM could accomplish much of 
what it seeks to do through this 
proposed rule by simply updating the 
content of Orders 4 and 5 to reflect 
current voluntary consensus standards 
developed by professional industry 
groups. The BLM disagrees with the 
suggestion that these rules are 
unnecessary and will result in plugged 
wells, or lost jobs. First, the current 
economic conditions in the oil and gas 
sector identified by the commenters are 
a direct result of the significant drop in 
oil prices over the last year and a half, 
which has been accounted for in the 
threshold analyses performed by the 
BLM. For example, the recent drop in 
oil prices led the BLM to change the 
various thresholds between draft and 
final rule, as explained in this preamble. 
Second, with respect to the suggestion 
that BLM should have simply updated 
Orders 4 and 5 with references to the 
relevant industry standards, it must be 
noted that such an approach was not 
available to the BLM. Order 4 was 
promulgated using the APA’s Notice 
and Comment procedures; therefore any 
updates to it required BLM to undertake 
Notice and Comment rulemaking. Under 
those procedures, the BLM is forbidden 
from incorporating industry standards, 
unless it is incorporating them into 
codified regulations, which is the 
primary reason this rule is being 
codified. 

With respect to the concerns about 
cost, the BLM believes that this rule will 
increase opportunities for operators to 
reduce costs thanks to the rule’s built- 
in flexibility. As noted, this rule 
includes specific performance standards 
that will enable operators to identify 
and evaluate alternative methods and 
equipment for oil measurement. In 
addition, the rule includes provisions 
expressly authorizing ATG systems and 
the use of Coriolis meters (either as a 
component of a LACT system or as a 
standalone metering system). Finally, as 
explained elsewhere, the rule 
incorporates the latest industry 
standards and establishes a PMT to 
evaluate new equipment and 
methodologies, so that the BLM can 
review and approve such equipment 
and methodologies as they are 
developed. This flexibility is not 
available in the current Order 4, which 
requires operators to obtain case-by-case 
variances before they may use new 
equipment or methods. 

Retroactivity 
A number of commenters argued that 

the rule is impermissibly ‘‘retroactive.’’ 
These comments argued that the rule is 
retroactive because it will apply to 
measurement systems whose existence 
pre-dates the rule’s effective date. While 
the BLM agrees that truly retroactive 
regulations raise legal concerns, those 
concerns are not implicated here 
because this rule is not retroactive. The 
comments misunderstand the nature of 
the ‘‘retroactive’’ regulations that the 
law disfavors. ‘‘A law does not operate 
‘retrospectively’ merely because it is 
applied in a case arising from conduct 
antedating the statute’s enactment or 
upsets expectations based in prior law’’ 
(Landgraf v. USI Film Prods., 511 U.S. 
244, 269 (1994) (internal citations 
omitted)). Rather, the test for 
retroactivity is whether the new 
regulation ‘‘attaches new legal 
consequences to events completed 
before its enactment.’’ Id. at 270. The 
rule at hand does not attach any new 
legal consequence to the past use of 
existing measurements systems. As the 
U.S. Court of Appeals for the District of 
Columbia Circuit has explained, the fact 
that a change in the law adversely 
affects pre-existing arrangements does 
not render that law ‘‘retroactive:’’ 

It is often the case that a business will 
undertake a certain course of conduct based 
on the current law, and will then find its 
expectations frustrated when the law 
changes. This has never been thought to 
constitute retroactive lawmaking, and indeed 
most economic regulation would be 
unworkable if all laws disrupting prior 
expectations were deemed suspect. 
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Chemical Waste Mgmt., Inc. v. EPA, 869 
F.2d 1526, 1536 (D.C. Cir. 1989). Thus, 
despite the fact that this rule may 
require companies to update or modify 
their existing measurement systems, the 
rule is nonetheless prospective—not 
retroactive—in nature. The obligation to 
accurately measure and account for oil 
produced from both new and existing 
facilities is ongoing and track the 
productions each day it occurs. 

National Technology Transfer and 
Advancement Act of 1995 

The National Technology Transfer 
and Advancement Act of 1995 
(NTTAA), codified as a note to 15 U.S.C. 
272, directs agencies to utilize technical 
standards that are developed by 
voluntary consensus standards bodies. 
In this rule, the BLM is adopting certain 
oil measurement standards developed 
by the API. Some commenters argued 
that the NTTAA obligates the BLM to 
adopt all oil measurement standards 
developed by voluntary consensus 
standards bodies. This position 
overstates the requirements of the 
NTTAA. The NTTAA does not require 
an agency to adopt voluntary consensus 
standards where it would be 
‘‘impractical.’’ NTTAA Section 12(d)(3). 
The Office of Management and Budget’s 
(OMB) guidance for implementing the 
NTTAA defines ‘‘impractical’’ to 
include circumstances in which the use 
of certain standards ‘‘would fail to serve 
the agency’s regulatory, procurement, or 
program needs; be infeasible; be 
inadequate, ineffectual, inefficient, . . . 
or impose more burdens, or be less 
useful, than those of another standard’’ 
(OMB Circular A–119, pg. 20.) 
Furthermore, the OMB has explained 
that the NTTAA ‘‘does not preempt or 
restrict agencies’ authorities and 
responsibilities to make regulatory 
decisions authorized by statute . . . 
[including] determining the level of 
acceptable risk and risk-management, 
and due care; setting the level of 
protection; and balancing risk, cost, and 
availability of alternative approaches in 
establishing regulatory requirements’’ 
(OMB Circular A–119, pg. 25.) The BLM 
has studied the available voluntary 
consensus standards for oil 
measurement and has chosen to adopt a 
workable suite of these standards that 
will meet the BLM’s regulatory needs in 
an effective and feasible manner. To 
adopt all available voluntary consensus 
standards would be ‘‘impractical’’ in 
that it would involve the adoption of 
standards the BLM has judged to be less 
effective, feasible, or useful. In addition, 
the commenters reading of the NTTAA 
would, contrary to OMB guidance, 
preempt the BLM’s statutory authority 

to promulgate rules and regulations that 
it deems necessary to accomplish the 
purposes of the MLA and FOGRMA. 

III. Overview of Public Involvement and 
Consistency With GAO 
Recommendations 

Public Outreach 

The BLM conducted extensive public 
and tribal outreach on this rule both 
prior to its publication as a proposed 
rule and during the public comment 
period on the proposed rule. Prior to the 
publication of the proposed rule, the 
BLM held both tribal and public forums 
to discussion potential changes to the 
rule. In 2011, the BLM held three tribal 
meetings in Tulsa, Oklahoma (July 11, 
2011); Farmington, New Mexico (July 
13, 2011); and Billings, Montana 
(August 24, 2011). On April 24 and 25, 
2013, the BLM held a series of public 
meetings to discuss draft proposed 
revisions to Orders 3, 4, and 5. The 
meetings were webcast so tribal 
members, industry, and the public 
across the country could participate and 
ask questions either in person or over 
the Internet. Following those meetings, 
the BLM opened a 36-day informal 
comment period, during which 13 
comment letters were submitted. The 
comments received during that 
comment period were summarized in 
the preamble for the proposed rule (80 
FR 58952). 

The proposed rule was made available 
for public comment from September 30, 
2015 through December 14, 2015. 
During that period, the BLM held tribal 
and public meetings on December 1 
(Durango, Colorado), December 3 
(Oklahoma City, Oklahoma), and 
December 8 (Dickinson, North Dakota). 
The BLM also held a tribal webinar on 
November 19, 2015. In total, the BLM 
received 106 comment letters on the 
proposed rule, the substance of which 
are addressed in the Section-by-Section 
analysis of this preamble. 

Consistency With GAO 
Recommendations 

As explained in the background 
section of this preamble, three outside 
independent entities—the 
Subcommittee, the OIG, and the GAO— 
have repeatedly found that the BLM’s 
oil measurement rules do not provide 
sufficient assurance that operators pay 
the royalties due. Specifically, these 
groups found that the BLM needed 
updated guidance on oil measurement 
technologies, to address existing 
technological advances, as well as 
technologies that might be developed in 
the future. These groups have all found 
that the BLM’s existing guidance is 

‘‘unconsolidated, outdated, and 
sometimes insufficient,’’ and more 
specifically, that: 

• BLM policy and guidance have not 
been consolidated into a single 
document or publication, resulting in 
the BLM’s 31 oil and gas field offices 
using varying policy and guidance; 

• Some BLM policy and guidance is 
outdated and some policy memoranda 
have expired; and 

• Some BLM State offices have issued 
their own NTLs for oil and gas 
operations, which lack a national 
perspective and may introduce 
inconsistencies among the States with 
respect to the same types of operations. 

The final rule addresses these 
recommendations by establishing 
nationwide performance requirements 
for oil measurement that addresses 
uncertainty factors, bias, and the 
verifiability of measurement. The rule 
specifically addresses technological 
advances in oil metering technology 
since Order 4 was promulgated. It 
affirmatively allows the use of those 
technologies that have been shown to be 
sufficiently reliable and accurate. It also 
updates the BLM’s requirements related 
to proper measurement, documentation, 
and recordkeeping. Going forward the 
final rules establishes a process for the 
BLM to review, and approve for use, 
new oil measurement technology and 
systems. 

IV. Procedural Matters 

Executive Orders 12866 and 13563, 
Regulatory Planning and Review 

Executive Order (E.O.) 12866 provides 
that the Office of Information and 
Regulatory Affairs (OIRA) will review 
all significant rules. OIRA has 
determined that this rule is not 
significant. 

E.O. 13563 reaffirms the principles of 
E.O. 12866 while calling for 
improvements in the nation’s regulatory 
system to promote predictability, to 
reduce uncertainty, and to use the best, 
most innovative, and least burdensome 
tools for achieving regulatory ends. The 
executive order directs agencies to 
consider regulatory approaches that 
reduce burdens and maintain flexibility 
and freedom of choice for the public 
where these approaches are relevant, 
feasible, and consistent with regulatory 
objectives. E.O. 13563 emphasizes 
further that regulations must be based 
on the best available science and that 
the rulemaking process must allow for 
public participation and an open 
exchange of ideas. The BLM has 
developed this rule in a manner 
consistent with these requirements. 
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Regulatory Flexibility Act 

The BLM certifies that this final rule 
will not have a significant economic 
effect on a substantial number of small 
entities as defined under the Regulatory 
Flexibility Act (5 U.S.C. 601 et seq.). 
The Small Business Administration 
(SBA) has developed size standards to 
carry out the purposes of the Small 
Business Act and those size standards 
can be found at 13 CFR 121.201. The 
Small Business Act applies to oil and 
gas extraction firms with fewer than 
1,250 employees, oil and gas drilling 
firms with fewer than 1,000 employees, 
and firms providing oil and gas support 
activities with annual receipts of no 
more than $38.5 million. These small 
entities must be considered as being at 
‘‘arm’s length’’ from the control of any 
parent companies. 

Of the 6,460 domestic firms involved 
in onshore oil and gas extraction in 
2013, U.S. Census data show that 99 
percent (or 6,370) had fewer than 500 
employees, which means that nearly all 
U.S. firms involved in oil and gas 
extraction in 2013 fell within the SBA’s 
size standard of fewer than 1,250 
employees. Of the 2,097 firms 
participating in oil and gas drilling 
activities in 2013, U.S. Census data 
show that 2,044 had fewer than 500 
employees, which means that nearly all 
U.S. firms involved in oil and gas 
support activities in 2013 fell within the 
SBA’s size standard of fewer than 1,000 
employees. There were another 8,877 
firms involved in drilling and other 
support functions in 2012. Of the firms 
providing support functions, 96 percent 
(8,561) had annual net receipts of no 
more than $35 million, with a greater 
number below the SBA’s $38.5 million 
threshold. 

Based on this national data, the 
preponderance of firms involved in 
developing oil and gas resources are 
small entities as defined by the SBA. As 
such, it appears a number of small 
entities potentially could be affected by 
this rule. Using the best available data, 
the BLM estimates there are 
approximately 3,700 lessees/operators 
conducting oil operations on Federal 
and Indian lands that could be affected 
by this rule. 

On an ongoing basis, we estimate the 
changes to the LACT meter proving 
frequency requirements based on 
volume throughput will increase the 
regulated community’s total annual 
costs by $67,650. This amount 
corresponds to the cost of an estimated 
123 additional annual provings per year 
at 28 LACT systems on 19 leases, CAs, 
or PAs flowing between 31,250 bbl/ 
month/meter and 100,000 bbl/month/ 

meter. This includes 75 additional 
provings ($41,250 in cost) for 22 LACT 
systems on 15 leases, CAs, or PAs 
flowing at least 31,250 bbl/month/meter 
and below 75,000 bbl/month/meter, and 
48 additional provings ($26,400 in cost) 
for six LACT systems on four leases, CA, 
or PA’s flowing at least 75,000 bbl/ 
month/meter and below 100,000 bbl/ 
month/meter. Currently, LACT systems 
for both of these groups of systems 
would be proven monthly for LACTs 
measuring 100,000 bbl/month or greater, 
or once every 3 months (four times per 
year). Under the new rule, meters at the 
first group of LACT systems (31,250 bbl/ 
month/meter up to 75,000 bbl/month/ 
meter) would be proven every 75,000 
bbl, or from 5 to 11 times per year, 
while meters in the second group of 
LACT systems (75,000 bbl/month/meter 
up to 100,000 bbl/month/meter) would 
be proven monthly, or 12 times each 
year. There would be no change in 
proving frequency for properties 
producing at or above 100,000 bbl/ 
month/meter (one proving per month, or 
12 per year) or below 31,250 bbl/month/ 
meter (one proving per quarter, or four 
per year). 

In addition, there will be a one-time 
cost to retrofit an estimated 20 percent 
of existing LACT systems of about $1.9 
million, or a one-time average cost of 
about $6,500 for each of an estimated 
approximately 296 existing LACT 
systems. This amounts to an average 
one-time cost of $519 for each of the 
approximately 3,700 lessees/operators 
conducting oil production operations on 
Federal or Indian leases. The 
requirement for operators to conduct 
tank strappings to submit revised 
calibration tables to the BLM will have 
an annual cost to operators of $4.0 
million per year (approximately $1,080 
per entity), plus an additional $0.2 
million in industry paperwork costs for 
submitting these tables, and $0.2 
million in additional costs to the BLM 
to process these paperwork 
submissions. When adding the 
additional cost of hourly recordkeeping 
and non-hourly provisions in the final 
rule, the BLM estimates that the rule 
will have a total impact of $3.3 million 
in one-time costs and $4.6 million in 
annual costs. When the one-time costs 
are annualized for the first 3 years 
following the enactment of the final 
rule, and combined with annual costs 
for these years, the BLM estimates a 
total annualized cost of $5.7 million per 
year, or $1,540 per entity per year, for 
years 1–3 after the final rule’s effective 
date. After year three, costs will equal 
the estimated annual cost of $4.6 
million, or $1,240 per entity per year. 

All of the provisions apply to entities 
regardless of size. However, entities 
with the greatest activity likely will 
experience the greatest increase in 
compliance costs. 

Based on the available information, 
we conclude that the final rule will not 
have a significant impact on a 
substantial number of small entities. 
The final rule will cost each entity an 
average of less than $2,000 per year, 
which will impact expected annual 
operator net income by less than 0.01 
percent, as described in the Regulatory 
Impact Analysis for this rule. Therefore, 
a final Regulatory Flexibility Analysis is 
not required, and a Small Entity 
Compliance Guide is not required. 

Small Business Regulatory Enforcement 
Fairness Act 

This final rule is not a major rule 
under 5 U.S.C. 804(2), the Small 
Business Regulatory Enforcement 
Fairness Act. This rule will not have an 
annual effect on the economy of $100 
million or more. As explained under the 
preamble discussion concerning E.O. 
12866, Regulatory Planning and Review, 
changes to oil measurement under this 
final rule relative to the existing 
requirements of Order 4 will increase 
the cost associated with the 
development and production of crude 
oil resources under Federal and Indian 
oil and gas leases by about $4.8 million 
annually. Of this amount, about $3.9 
million/year will be borne by industry, 
and $0.9 million/year by the BLM. 
There will also be a one-time cost of 
about $1.9 million to retrofit an 
estimated 20 percent of existing LACT 
systems, borne entirely by industry. 

Based on the cost figures above, the 
estimated annual increased cost to the 
estimated 3,700 lessees/operators 
conducting oil production operations on 
Federal or Indian leases for 
implementing these changes is about 
$1,055 per year, and a one-time average 
cost of about $520 per entity. 

This final rule: 
• Will not cause a major increase in 

costs or prices for consumers, 
individual industries, Federal, State, 
tribal, or local government agencies, or 
geographic regions; and 

• Will not have significant adverse 
effects on competition, employment, 
investment, productivity, innovation, or 
the ability of U.S.-based enterprises to 
compete with foreign-based enterprises. 

Unfunded Mandates Reform Act 

In accordance with the Unfunded 
Mandates Reform Act (2 U.S.C. 1501 et 
seq.), the BLM finds that: 

• This final rule will not 
‘‘significantly or uniquely’’ affect small 
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governments. A Small Government 
Agency Plan is unnecessary. 

• This final rule will not produce a 
Federal mandate of $100 million or 
greater in any single year. 

The final rule is not a ‘‘significant 
regulatory action’’ as it will not require 
anything of any non-Federal 
governmental entity. 

Executive Order 12630, Governmental 
Actions and Interference With 
Constitutionally Protected Property 
Rights (Takings) 

Under E.O. 12630, the final rule 
would not have significant takings 
implications. A takings implication 
assessment is not required. This final 
rule will establish the minimum 
standards for accurate measurement and 
proper reporting of oil produced from 
Federal and Indian leases, unit PAs, and 
CAs, by providing a system for 
production accountability by operators 
and lessees. All such actions are subject 
to lease terms that expressly require that 
subsequent lease activities be conducted 
in compliance with applicable Federal 
laws and regulations. The final rule 
conforms to the terms of those Federal 
leases and applicable statutes, and as 
such the final rule is not a governmental 
action capable of interfering with 
constitutionally protected property 
rights. Therefore, the final rule will not 
cause a taking of private property and 
does not require further discussion of 
takings implications under this E.O. 

Executive Order 13132, Federalism 
In accordance with E.O. 13132, the 

BLM finds that the final rule will not 
have significant Federalism effects. A 
Federalism assessment is not required. 
This final rule will not change the role 
of or shift responsibilities among 
Federal, State, and local governmental 
entities. It does not relate to the 
structure and role of the States and will 
not have direct, substantive, or 
significant effects on States. 

Executive Order 13175, Consultation 
and Coordination With Indian Tribal 
Governments 

Under Executive order 13175, the 
President’s memorandum of April 29, 
1994, ‘‘Government-to-Government 
Relations with Native American Tribal 
Governments’’ (59 FR 22951), and 512 
Departmental Manual 2, the BLM 
evaluated possible effects of the final 
rule on federally recognized Indian 
tribes. The BLM approves proposed 
operations on all Indian (except Osage 
Tribe) onshore oil and gas leases. 
Therefore, the final rule has the 
potential to affect Indian tribes. In 
conformance with the Secretary’s policy 

on tribal consultation, the BLM held 
tribal consultation meetings to which 
more than 175 tribal entities were 
invited, both before the rule was 
proposed and during the public 
comment period on the proposed rule. 
The consultations were held in: 

Pre-Publication Meetings 

• Tulsa, Oklahoma on July 11, 2011; 
• Farmington, New Mexico on July 

13, 2011; and 
• Billings, Montana on August 24, 

2011. 
• Tribal workshop and webcast in 

Washington, DC on April 24, 2013. 

Post-Publication Meetings 

• The BLM hosted a webinar to 
discuss the requirements of the 
proposed rule and solicit feedback from 
affected tribes on November 19, 2015; 
and 

• In-person meetings were held in: 
Æ Durango Colorado, on December 1, 

2015; 
Æ Oklahoma City, Oklahoma, on 

December 3, 2015; and 
Æ Dickinson, North Dakota, on 

December 8, 2015. 
The BLM also met with interested 

tribes on a one-on-one basis, if 
requested to address questions on the 
proposed rule prior to the publication of 
the final rule. In each instance, the 
purpose of these meetings was to solicit 
feedback and comments from the tribes. 
The primary concerns expressed by 
tribes related to the subordination of 
tribal laws, rules, and regulations by the 
proposed rule; tribal representation on 
the Department’s Gas and Oil 
Measurement Team; and the BLM’s 
Inspection and Enforcement program’s 
ability to enforce the terms of this rule. 
In general, the tribes, as royalty 
recipients, expressed support for the 
goals of the rulemaking, namely 
accurate measurement. With respect to 
tribal representation on the 
Department’s Gas and Oil Measurement 
Team, it should be noted that the team 
is internal to BLM. That said, the BLM 
will continue to consult with tribes on 
measurement issues that impact them 
and their resources. None of the tribal 
comments received were directed 
specifically at this rule’s oil 
measurement requirements, and 
therefore no changes were made as a 
result of these comments. While the 
BLM will continue to address these 
concerns, none of the concerns affect 
the substance of the proposed rule. 

Executive Order 12988, Civil Justice 
Reform 

Under E.O. 12988, the Office of the 
Solicitor has determined that the final 

rule will not unduly burden the judicial 
system and meets the requirements of 
Sections 3(a) and 3(b)(2) of the E.O. The 
Office of the Solicitor has reviewed the 
final rule to eliminate drafting errors 
and ambiguity. It has been written to 
minimize litigation, provide clear legal 
standards for affected conduct rather 
than general standards, and promote 
simplification and burden reduction. 

Executive Order 13352, Facilitation of 
Cooperative Conservation 

Under E.O. 13352, the BLM has 
determined that this final rule will not 
impede cooperative conservation and 
will take appropriate account of and 
consider the interests of persons with 
ownership or other legally recognized 
interests in land or other natural 
resources. This rulemaking process 
involved Federal, tribal, State, and local 
governments, private for-profit and 
nonprofit institutions, other 
nongovernmental entities and 
individuals in the decision-making via 
the public comment process. That 
process provides that the programs, 
projects, and activities are consistent 
with protecting public health and safety. 

Paperwork Reduction Act 
The Paperwork Reduction Act (PRA) 

(44 U.S.C. 3501–3521) provides that an 
agency may not conduct or sponsor, and 
a person is not required to respond to, 
a collection of information, unless it 
displays a currently valid OMB control 
number. Collections of information 
include requests and requirements that 
an individual, partnership, or 
corporation obtain information, and 
report it to a Federal agency. See 44 
U.S.C. 3502(3); 5 CFR 1320.3(c) and (k). 

This rule contains information 
collection activities that require 
approval by the OMB under the 
Paperwork Reduction Act. The BLM 
included an information collection 
request in the proposed rule. OMB has 
approved the information collection for 
the final rule under control number 
1004–0209. 

The information collection activities 
in this rule are described below along 
with estimates of the annual burdens. 
Included in the burden estimates are the 
time for reviewing instruction, 
searching existing data sources, 
gathering and maintaining the data 
needed, and completing and reviewing 
each component of the proposed 
information collection. 

Summary of Information Collection 
Activities 

Title: Measurement of Oil (43 CFR 
parts 3160 and 3170). 

Forms: None. 
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OMB Control Number: 1004–0209. 
Description of Respondents: Oil and 

gas operators. 
Abstract: This final rule replaces 

Onshore Oil and Gas Order Number 4, 
Measurement of Oil (Order 4) with new 
regulations that will be codified at 43 
CFR parts 3160 and 3170. This rule 
establishes minimum standards for the 
measurement of oil produced from 
Federal and Indian (except Osage Tribe) 
leases to ensure accurate measurement 
and accounting. It also updates the 
minimum standards for oil 
measurement to reflect the considerable 
changes in technology and industry 
practices that have occurred since 1989, 
when Order 4 was issued. 

Frequency of Collection: On occasion. 
Obligation to Respond: Required to 

obtain or retain benefits. 
Estimated Annual Responses: 11,707. 
Estimated One-Time Responses: 35. 
Estimated Annual Reporting and 

Recordkeeping ‘‘Hour’’ Burden: 3,284. 
Estimated One-Time Reporting and 

Recordkeeping ‘‘Hour’’ Burden: 2,600. 

Discussion of Information Collection 
Activities 

The information collection activities 
in the final rule are discussed below. 

Request for Exception to Uncertainty 
Requirements (43 CFR 3174.4(a)(2)) 

The final rule, at 43 CFR 3174.4(a), 
requires each FMP to achieve certain 
overall uncertainty levels. An operator 
may seek an exception to the prescribed 
uncertainty levels by submitting a 
request to a BLM State Director. The 
operator must show that meeting the 
required uncertainly level would 
involve extraordinary cost or 
unacceptable adverse environmental 
effects. The State Director may grant 
such a request only with written 
concurrence from the PMT (prepared in 
coordination with the Deputy Director). 
This provision enables the BLM to 
determine whether or not it is 
reasonable to grant an exception to 
uncertainty requirements. 

Tank Calibration Tables (43 CFR 
3174.5(c)(3)) 

Section 3174.5(c)(3) requires 
submission of tank calibration tables to 
the BLM within 30 days after 
calibration. This provision ensures that 
BLM personnel will have the latest 
charts when conducting inspections or 
audits. 

Approval of Automatic Tank Gauging 
(ATG) Equipment (43 CFR 
3174.6(b)(5)(ii)(A)); and Log of ATG 
Verification (43 CFR 3174.6(b)(5)(ii)(C)) 

The procedures for oil measurement 
by tank gauging must comply with the 

requirements outlined in 43 CFR 3174.6. 
Beginning on January 17, 2019, only the 
specific makes and models of ATG that 
are identified and described at the BLM 
Web site (www.blm.gov) are approved 
for use. 

If an operator chooses to use a 
particular make or model of ATG 
equipment, the operator (or the 
manufacturer of the ATG equipment) 
must seek and obtain BLM approval of 
the particular make and model of that 
equipment by submitting a request to 
the PMT, consisting of a panel of BLM 
employees who are oil and gas 
measurement experts. The submission 
must describe the test data used to 
develop performance specifications. 
After reviewing the test data, the PMT 
will recommend whether or not to 
approve the ATG equipment. This 
information collection activity enables 
the BLM to consider approving new 
technologies not yet addressed in its 
regulations. 

The operator must inspect its ATG 
equipment and verify its accuracy at 
least once a month, or prior to sales, 
whichever is later. In addition, the BLM 
may request inspection and verification 
at any time. 

If the operator finds ATG equipment 
to be out of tolerance, the operator must 
calibrate the equipment prior to sales, 
and must maintain a log of field 
verifications. That operator must make 
the log available to the BLM upon 
request. The log must include the 
following information: 

• The date of verification; 
• The as-found manual gauge 

readings; 
• The as-found ATG readings; and 
• Whether the ATG equipment was 

field-calibrated. 
If the ATG equipment was field- 

calibrated, the as-left manual gauge 
readings and as-left ATG readings must 
be recorded. This information collection 
activity enables the BLM to ensure the 
accuracy of tank gauging by ATG 
systems. 

Notification of LACT System Failure (43 
CFR 3174.7(e)(1)) 

Section 3174.7(e)(1) requires the 
operator to notify the BLM within 72 
hours of any LACT system failures or 
equipment malfunctions which may 
have resulted in measurement error. As 
defined at proposed § 3174.1, a LACT 
system consists of components designed 
to provide for the unattended custody 
transfer of oil produced from a lease, 
unit PA, or Communitized Area (CA) to 
the transporting carrier while providing 
a proper and accurate means for 
determining the net standard volume 
and quality, and fail-safe and tamper- 

proof operations. This information 
collection requirement enables the BLM 
to verify that operators account for all 
oil volumes. 

Approval of a Positive Displacement 
(PD) Meter (43 CFR 3174.8(a)(1)); and 
Approval of a Coriolis Meter (43 CFR 
3174.9(b)) 

Section 3174.8(a)(1) requires each 
custody transfer meter to be a PD meter 
or a Coriolis meter. A PD meter 
measures liquid by constantly and 
mechanically isolating flowing liquid 
into segments of known volume. A 
Coriolis meter measures liquid via the 
interaction between a flowing fluid and 
oscillation of tubes. Beginning on 
January 17, 2019, only the specific 
make, models, and sizes of PD meters 
and Coriolis meters and associated 
software that are identified and 
described at www.blm.gov are approved 
for use. 

If an operator chooses to use a 
particular make or model of PD meter or 
Coriolis meter, the operator (or the 
manufacturer of the meter) must seek 
and obtain BLM approval of that 
particular make and model by 
submitting a request to the PMT. The 
submission must describe the test data 
used to develop performance 
specifications. After reviewing the test 
data, the PMT will recommend whether 
or not to approve the meter. This 
information collection activity enables 
the BLM to consider approving new 
technologies not yet addressed in its 
regulations. 

Coriolis Meter Specification and Zero 
Verification Procedure (43 CFR 
3174.10(b)(2) and (d)); Zero Verification 
Log (43 CFR 3174.10(b)(2) and (e)(4)); 
and Audit Trail Requirements for 
Coriolis Measurement System (CMS) (43 
CFR 3174.10(b)(2) and (f)) 

Section 3174.10(b)(2) requires the 
operator to submit Coriolis meter 
specifications to the BLM upon request. 
The meter specification of a Coriolis 
meter must clearly identify the make 
and model of the Coriolis meter to 
which they apply and must include the 
following: 

• The reference accuracy for both 
mass flow rate and density, stated in 
either percent of reading, percent of full 
scale, or units of measure; 

• The effect of changes in 
temperature and pressure on both mass 
flow and fluid density readings; 

• The effect of flow rate on density 
readings; 

• The stability of the zero reading for 
volumetric flow rate; 

• Design limits for flow rate and 
pressure; and 
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• Pressure drop through the meter as 
a function of flow rate and fluid 
viscosity. 

Section 3174.10(d) requires the 
operator to provide the BLM with a 
copy of the zero value verification 
procedure upon request. 

Section 3174.10(e)(4) requires the 
operator to maintain a log of all meter 
factors, zero verifications, and zero 
adjustments. For zero adjustments, the 
log must include the zero value before 
adjustment and the zero value after 
adjustment. The log must be made 
available to the BLM upon request. 

Section 3174.10(f) requires the 
operator to record and retain, and 
submit to the BLM upon request, the 
following information: 

• Quantity transaction record (QTR) 
in accordance with the requirements for 
a measurement ticket (at 43 CFR 
3174.12(b)); 

• Configuration log that contains and 
identifies all constant flow parameters 
used in generating the QTR; 

• Event log of sufficient capacity to 
record all events such that the operator 
can retain the information under the 
recordkeeping requirements of 43 CFR 
3170.7; and 

• Alarm log that records the type and 
duration of any of the following alarm 
conditions: 

Æ Density deviations from acceptable 
parameters; and 

Æ Instances in which the flow rate 
exceeded the manufacturer’s maximum 
recommended flow rate or were below 
the manufacturer’s minimum 
recommended flow rate. 
These information collection activities 
will assist the BLM in ensuring real- 
time, on-line measurement of oil. 

Meter Proving and Volume Adjustments 
Notification (43 CFR 3174.11(i)(1)); and 
Meter Proving Reports (43 CFR 
3174.11(i)(3)) 

Section 3174.11 specifies the 
minimum requirements for conducting 
volumetric meter proving for all FMP 
meters. Meter proving verifies the 
accuracy of a meter. 

Under 43 CFR 3174.11(i)(1), an 
operator must report to the BLM all 
meter-proving and volume adjustments 
after any LACT system or CMS 
malfunction. The operator must use the 
appropriate form in API 12.2.3 or API 
5.6 (both incorporated by reference at 43 
CFR 3174.3), or use a similar format 
showing the same information as the 
API form, provided that the calculation 
of meter factors maintains the proper 
calculation sequence and rounding. 

In addition, a meter-proving report 
must show the: 

• Unique meter ID number; 

• Lease number, CA number, or unit 
PA number; 

• The temperature from the test 
thermometer and the temperature from 
the temperature averager or temperature 
transducer; 

• For pressure transducers, the 
pressure applied by the pressure test 
device and the pressure reading from 
the pressure transducer at the three 
points required under paragraph (g)(3) 
of this section; 

• For density verification (if 
applicable), the instantaneous flowing 
density (as determined by Coriolis 
meter), and the independent density 
measurement, as compared under 43 
CFR 3174.(h); and 

• The ‘‘as left’’ fluid flow rate and 
fluid pressure, if the back pressure valve 
is adjusted after proving as described in 
43 CFR 3174.11(c)(9). 

Under § 3174.11(i)(3), the operator 
must submit the meter-proving report to 
the BLM no later than 14 days after the 
meter proving. The proving report may 
be either in a hard copy or electronic 
format. 

These information collection 
activities will assist in ensuring the 
accuracy of meters. 

Tank Gauging Run Tickets (43 CFR 
3174.12(a)); and LACT or CMS Run 
Tickets (43 CFR 3174.12(b)) 

A run ticket is the evidence of receipt 
or delivery of oil issued by a pipeline, 
other carrier, or purchaser. The amount 
of oil transferred from storage is 
recorded on a run ticket. The amount of 
payment for oil is based upon 
information contained in the run ticket. 

Tank gauging (43 CFR 3174.12(a))— 
After oil is measured by tank gauging, 
the operator, purchaser, or transporter, 
as appropriate, must complete a 
uniquely numbered measurement ticket, 
in either paper or electronic format, 
with the following information: 

• Lease, unit, or CA number; 
• Unique tank number and nominal 

tank capacity; 
• Opening and closing dates and 

times; 
• Opening and closing gauges and 

observed temperatures in °F; 
• Observed volume for opening and 

closing gauge; 
• Total gross standard volume 

removed from the tank; 
• Observed API oil gravity and 

temperature in °F; 
• API oil gravity at 60 °F; 
• S&W percent; 
• Unique number of each seal 

removed and installed; 
• Name of the individual performing 

the manual tank gauging; and 
• Name of the operator. 

LACT or CMS (43 CFR 3174.12(b))— 
The operator, purchaser, or transporter, 
as appropriate, must complete a 
uniquely numbered measurement ticket, 
in either paper or electronic format, at 
the beginning of every month, and 
(unless a flow computer is being used in 
accordance with 43 CFR 3174.10) before 
conducting proving operations on a 
LACT system. The following 
information is required: 

• Lease, unit, or CA number; 
• Unique meter ID number; 
• Opening and closing dates; 
• Opening and closing totalizer 

readings of the indicated volume; 
• Meter factor, indicating if it is a 

composite meter factor; 
• Total gross standard volume 

removed through the LACT system or 
CMS; 

• API oil gravity; 
• The average temperature in °F; 
• The average flowing pressure in 

psig; 
• S&W percent; 
• Unique number of each seal 

removed and installed; 
• Name of the purchaser’s 

representative; and 
• Name of the operator. 

Request To Use Alternate Oil 
Measurement System (43 CFR 3174.13) 

Section 3174.13 requires prior BLM 
approval for any method of oil 
measurement other than manual tank 
gauging, LACT system, or CMS at an 
FMP. Any operator requesting approval 
to use alternate oil measurement 
equipment must submit to the BLM: 

• Performance data; 
• Actual field test results; 
• Laboratory test data; or 
• Any other supporting data or 

evidence that demonstrates that the 
proposed alternate oil measurement 
equipment would meet or exceed the 
objectives of the applicable minimum 
requirements at 43 CFR subpart 3174 
and would not affect royalty income or 
production accountability. 

The PMT will review and make 
recommendations in response to 
requests to use alternate oil- 
measurement equipment. This 
information collection activity enables 
the BLM to consider approving new 
technologies not yet addressed in its 
regulations. 

Approval for Slop or Waste Oil (43 CFR 
3174.14) 

When production cannot be measured 
due to spillage or leakage, the amount 
of production must be determined by 
using any method the BLM approves or 
prescribes. This category of production 
includes, but is not limited to, oil that 
is classified as slop oil or waste oil. 
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No oil may be classified or disposed 
of as waste oil unless the operator can 
demonstrate to the satisfaction of the 
BLM that it is not economically feasible 
to put the oil into marketable condition. 

The operator may not sell or 
otherwise dispose of slop oil without 
prior written approval from the BLM. 
Following the sale or disposal of slop 
oil, the operator must notify the BLM in 

writing of the volume sold or disposed 
of and the method used to compute the 
volume. 

The following table itemizes the 
estimated hour burdens for this rule: 

ESTIMATED HOUR BURDENS 

Type of response Number of 
responses 

Hours per 
response Total hours 

A. B. C. D. 

Request for Exception to Uncertainty Requirements—43 CFR 3174.4(a)(2)—One-Time ......... 5 40 200 
Request for Exception to Uncertainty Requirements—43 CFR 3174.4(a)(2)—Annual .............. 2 40 80 
Documentation of Tank Calibration Table Strapping—43 CFR 3174.5(c)(3)—Annual .............. 10,000 .25 2,500 
Documentation of Testing for Approval of Automatic Tank Gauging (ATG) Equipment—43 

CFR 3174.6(b)(5)(ii)(A)—One-Time ......................................................................................... 5 80 400 
Documentation of Testing for Approval of Automatic Tank Gauging (ATG) Equipment—43 

CFR 3174.6(b)(5)(ii)(A)—Annual ............................................................................................. 1 80 80 
Log of ATG Verification—43 CFR 3174.6(b)(5)(ii)(C)—Annual .................................................. 18 0.1 1.8 
Notification of LACT System Failure—43 CFR 3174.7(e)(1)—Annual ....................................... 100 0.25 25 
Documentation of Testing for Approval of a Positive Displacement (PD) Meter—43 CFR 

3174.8(a)(1)—One-Time .......................................................................................................... 10 80 800 
Documentation of Testing for Approval of a Positive Displacement (PD) Meter—43 CFR 

3174.8(a)(1)—Annual ............................................................................................................... 1 80 80 
Documentation of Testing for Approval of a Coriolis Meter 43 CFR 3174.9(b)—One Time ...... 10 80 800 
Documentation of Testing for Approval of a Coriolis Meter 43 CFR 3174.9(b)—Annual ........... 1 80 80 
Documentation of Zero Verification Procedure—43 CFR 3174.10(b)(2) and (d)—Annual ........ 100 0.1 10 
Zero Verification Log—43 CFR 3174.10(b)(2) and (e)(4)—Annual ............................................ 100 0.1 10 
Audit Trail Requirements for Coriolis Measurement System (CMS)—43 CFR 3174.10(b)(2) 

and (f)—Annual ........................................................................................................................ 500 0.25 125 
Onsite Data Display Requirements—43 CFR 3174.10(e)—Annual ............................................ 500 0.1 50 
Meter Prover Calibration Documentation—43 CFR 3174.11(b)—Annual ................................... 150 0.5 75 
Meter Proving and Volume Adjustments Notification—43 CFR 3174.11(i)(1)—Annual ............. 60 0.1 6 
Meter Proving Reports—43 CFR 3174.11(i)(3)—Annual ............................................................ 123 0.25 31 
Request to Use Alternate Oil Measurement System—43 CFR 3174.13—One Time ................ 5 80 400 
Request to Use Alternate Oil Measurement System—43 CFR 3174.13—Annual ..................... 1 80 80 
Approval for Slop or Waste Oil—43 CFR 3174.14—Annual ...................................................... 50 1 50 

Total Annual Costs ............................................................................................................... 11,707 ........................ 3,284 

Total One-Time Costs .......................................................................................................... 35 ........................ 2,600 

National Environmental Policy Act 
(NEPA) 

The BLM prepared an environmental 
assessment (EA), a Finding of No 
Significant Impact (FONSI), and a 
Decision Record (DR) that conclude that 
the final rule would not constitute a 
major Federal action significantly 
affecting the quality of the human 
environment under NEPA, 42 U.S.C. 
4332(2)(C). Therefore, a detailed 
environmental impact statement (EIS) 
under NEPA is not required. A copy of 
the EA, FONSI, and DR are available for 
review and on file in the BLM 
Administrative Record at the location 
specified in the ADDRESSES section. 

As explained in the EA, FONSI, and 
DR, the final rule would not have a 
significant effect on the human 
environment because, for the most part, 
its requirements involve changes that 
are of an administrative, technical, or 
procedural nature that apply to the 
BLM’s and the lessee’s or operator’s 
administrative processes. For example, 
the rule allows operators to use a CMS 

or an ATG/hybrid tank measurement 
system without receiving a variance 
from the BLM as they must do now. The 
final rule also adopts a process and 
criteria that will allow for the PMT to 
review any new measurement system or 
method approval requests submitted to 
the BLM. 

Overall these changes will enhance 
the agency’s ability to account for the oil 
and gas produced from Federal and 
Indian lands, but should have minimal 
to no impact on the environment. Some 
of these standards, such as the 
requirement that operators replace their 
automatic temperature/gravity 
compensators with temperature 
averaging devices, may result in 
increased human presence and traffic on 
existing disturbed surfaces, but these 
activities are expected to have a 
negligible impact on the quality of the 
human environment, as discussed in the 
final EA. 

A draft of the EA was shared with the 
public during the public comment 
period on the proposed rule. As part of 

that process, the BLM received 
comments on the EA. Commenters 
questioned the BLM’s level of NEPA 
documentation, whether or not the BLM 
had met the ‘‘hard look’’ test of 
describing the environmental 
consequences of the proposed action, 
and the BLM’s ability to reach a FONSI 
based on the level of analysis. One 
commenter requested a complete NEPA 
revision with formal scoping of the EA 
and a meaningful socioeconomic 
analysis. Many commenters questioned 
the use of three separate EAs to disclose 
impacts of Order 3, Order 4, and Order 
5, stating that the Council on 
Environmental Quality (CEQ) 
regulations require connected actions to 
be evaluated in a single document. 
These commenters suggested a single 
EIS to address all three rules. 

CEQ’s NEPA regulations at 40 CFR 
1508.18 identify new or revised agency 
rules and regulations as an example of 
a Federal action. Drafting new agency 
regulations that ‘‘are of an 
administrative . . . technical, or 
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procedural nature’’ is categorically 
excluded from NEPA review pursuant to 
43 CFR 46.210(i). The BLM nevertheless 
chose to complete a more robust level of 
NEPA documentation in the form of an 
EA. By preparing a separate EA for new 
subpart 3173, 3174, and 3175 
regulations, the BLM was able to 
disclose the potential environmental 
effects of the Federal agency decisions 
on each of the regulations. Clearly, the 
BLM’s level of analysis was more 
thorough than the categorical exclusion 
documentation required by NEPA. 
Additionally, a thorough socioeconomic 
analysis was completed in the BLM’s 
regulatory impact analysis of the 
proposed rule, which was referenced in 
the EA. 

Other commenters stated the BLM did 
not adequately address potential surface 
impacts to private land, minimized 
environmental surface impacts, did not 
address a reasonable range of 
alternatives, and did not adequately 
describe the Affected Environment. The 
BLM anticipates that in the majority of 
cases, operators will use existing surface 
disturbances such as existing well pad 
locations in connection with activities 
undertaken in compliance with the final 
rule, which will minimize new surface 
construction and surface impacts. Any 
new facilities will likely be constructed 
on a lease, relocated to an existing 
facility, or retrofitted to an existing 
facility. Similarly, the codification of 
BLM regulations does not hinder or 
prevent development of private 
minerals. The likelihood of impacts to 
private surface is low. In the rare 
instance that new pipelines or other 
facilities must be developed on private 
surface to comply with this rule, BLM 
authorization for activities on split 
estate would include site-specific NEPA 
documentation, with appropriate 
project-level mitigation. The BLM’s 
obligation under NEPA is to analyze 
alternatives that would meet the 
Bureau’s purpose and need and allow 
for a reasoned choice to be made. As 
described in the EA, a number of 
alternatives were considered, but 
eliminated from detailed study because 
they did not meet the purpose and need. 
Discussion of the affected environment 
should only contain data and analysis 
commensurate in detail with the 
importance of the impacts, which the 
BLM anticipates to be minimal. 

The EA, FONSI, and DR were updated 
to address these comments, but the 
updates did not change the BLM’s 
overall analysis of the potential 
environmental impacts of the rule. 

Executive Order 13211, Actions 
Concerning Regulations That 
Significantly Affect Energy Supply, 
Distribution, or Use 

Although this rule amends the BLM’s 
oil production regulations, it will not 
have a substantial direct effect on the 
nation’s energy supply, distribution, or 
use, including a shortfall in supply or 
price increases. Changes in this rule 
strengthen the BLM’s production 
accountability requirements for 
operators holding Federal and Indian oil 
leases. As discussed previously, among 
other things, this rule establishes 
objective measurement performance 
standards, updates recordkeeping 
requirements, and establishes uniform 
national requirements for operators who 
wish to use CMSs or ATG systems. As 
explained in detail in the BLM’s 
regulatory impact analysis, all of these 
changes will increase the regulated 
community’s annual costs by about $3.9 
million, or about $1,055 per entity per 
year. 

The BLM expects that the rule will 
not result in a net change in the quantity 
of oil that is produced from Federal and 
Indian leases. 

Information Quality Act 

In developing this rule, the BLM did 
not conduct or use a study, experiment, 
or survey requiring peer review under 
the Information Quality Act (Pub. L. 
106–554, Appendix C Title IV, 515, 114 
Stat. 2763A–153). 

Authors 

The principal authors of this final rule 
are Mike McLaren, Petroleum Engineer, 
BLM Pinedale Field Office; Tom 
Zelenka, Petroleum Engineer, BLM New 
Mexico State Office; Chris DeVault, I&E 
Coordinator, BLM Montana State Office; 
Jeff Prude, Petroleum Engineer, BLM 
Bakersfield Field Office; and Frank 
Sanders, Petroleum Engineer, BLM 
Worland Field Office. The team was 
assisted by Faith Bremner, Jean 
Sonneman and Ian Senio, Office of 
Regulatory Affairs, BLM Washington 
Office; Michael Ford, Economist, BLM 
Washington Office; Barbara Sterling, 
Natural Resource Specialist, BLM 
Colorado State Office; Bryce Barlan, 
Senior Policy Analyst, BLM, 
Washington Office; Michael Wade, BLM 
Washington Office; Rich Estabrook, 
BLM Washington Office; Dylan Fuge, 
Counselor to the Director, BLM 
Washington Office; Christopher 
Rhymes, Attorney Advisor, Office of the 
Solicitor, Department of the Interior; 
and Geoffrey Heath (now retired). 

List of Subjects 

43 CFR Part 3160 

Administrative practice and 
procedure, Government contracts, 
Indians-lands, Mineral royalties, Oil and 
gas exploration, Penalties, Public 
lands—mineral resources, Reporting 
and recordkeeping requirements. 

43 CFR Part 3170 

Administrative practice and 
procedure, Immediate assessments, 
Incorporation by reference, Indians- 
lands, Mineral royalties, Oil and gas 
measurement, Public lands—mineral 
resources. 

Dated: October 6, 2016. 
Janice M. Schneider, 
Assistant Secretary, Land and Minerals 
Management. 

43 CFR Chapter II 

For the reasons set out in the 
preamble, the Bureau of Land 
Management is amending 43 CFR parts 
3160 and 3170 as follows: 

PART 3160—ONSHORE OIL AND GAS 
OPERATIONS 

■ 1. The authority citation for part 3160 
continues to read as follows: 

Authority: 25 U.S.C. 396d and 2107; 30 
U.S.C. 189, 306, 359, and 1751; and 43 U.S.C. 
1732(b), 1733, and 1740. 

■ 2. Revise § 3162.7–2 to read as 
follows: 

§ 3162.7–2 Measurement of oil. 

All oil removed or sold from a lease, 
communitized area, or unit participating 
area must be measured under subpart 
3174 of this title. All measurement must 
be on the lease, communitized area, or 
unit from which the oil originated and 
must not be commingled with oil 
originating from other sources, unless 
approved by the authorized officer 
under the provisions of subpart 3173 of 
this title. 

§ 3164.1 [Amended] 

■ 3. Amend § 3164.1(b) by removing the 
fourth entry in the table, Order No. 4, 
Measurement of Oil. 

PART 3170—ONSHORE OIL AND GAS 
PRODUCTION 

■ 4. The authority citation for part 3170 
continues to read as follows: 

Authority: 25 U.S.C. 396d and 2107; 30 
U.S.C. 189, 306, 359, and 1751; and 43 U.S.C. 
1732(b), 1733, and 1740. 

■ 5. Add subpart 3174 to part 3170, to 
read as follows: 
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Subpart 3174—Measurement of Oil 

Sec. 
3174.1 Definitions and acronyms. 
3174.2 General requirements. 
3174.3 Incorporation by reference (IBR). 
3174.4 Specific measurement performance 

requirements. 
3174.5 Oil measurement by tank gauging— 

general requirements. 
3174.6 Oil measurement by tank gauging— 

procedures. 
3174.7 LACT systems—general 

requirements. 
3174.8 LACT systems—components and 

operating requirements. 
3174.9 Coriolis measurement systems 

(CMS)—general requirements and 
components. 

3174.10 Coriolis meter for LACT and CMS 
measurement applications—operating 
requirements. 

3174.11 Meter-proving requirements. 
3174.12 Measurement tickets. 
3174.13 Oil measurement by other 

methods. 
3174.14 Determination of oil volumes by 

methods other than measurement. 
3174.15 Immediate assessments. 

§ 3174.1 Definitions and acronyms. 

(a) As used in this subpart, the term: 
Barrel (bbl) means 42 standard United 

States gallons. 
Base pressure means 14.696 pounds 

per square inch, absolute (psia). 
Base temperature means 60 °F. 
Certificate of calibration means a 

document stating the base prover 
volume and other physical data required 
for the calibration of flow meters. 

Composite meter factor means a meter 
factor corrected from normal operating 
pressure to base pressure. The 
composite meter factor is determined by 
proving operations where the pressure 
is considered constant during the 
measurement period between provings. 

Configuration log means the list of 
constant flow parameters, calculation 
methods, alarm set points, and other 
values that are programmed into the 
flow computer in a CMS. 

Coriolis meter means a device which 
by means of the interaction between a 
flowing fluid and oscillation of tube(s) 
infers a mass flow rate. The meter also 
infers the density by measuring the 
natural frequency of the oscillating 
tubes. The Coriolis meter consists of 
sensors and a transmitter, which convert 
the output from the sensors to signals 
representing volume and density. 

Coriolis measurement system (CMS) 
means a metering system using a 
Coriolis meter in conjunction with a 
tertiary device, pressure transducer, and 
temperature transducer in order to 
derive and report gross standard oil 
volume. A CMS system provides real- 
time, on-line measurement of oil. 

Displacement prover means a prover 
consisting of a pipe or pipes with 
known capacities, a displacement 
device, and detector switches, which 
sense when the displacement device has 
reached the beginning and ending 
points of the calibrated section of pipe. 
Displacement provers can be portable or 
fixed. 

Dynamic meter factor means a kinetic 
meter factor derived by linear 
interpolation or polynomial fit, used for 
conditions where a series of meter 
factors have been determined over a 
range of normal operating conditions. 

Event log means an electronic record 
of all exceptions and changes to the 
flow parameters contained within the 
configuration log that occur and have an 
impact on a quantity transaction record. 

Gross standard volume means a 
volume of oil corrected to base pressure 
and temperature. 

Indicated volume means the 
uncorrected volume indicated by the 
meter in a lease automatic custody 
transfer system or the Coriolis meter in 
a CMS. For a positive displacement 
meter, the indicated volume is 
represented by the non-resettable 
totalizer on the meter head. For Coriolis 
meters, the indicated volume is the 
uncorrected (without the meter factor) 
mass of liquid divided by the density. 

Innage gauging means the level of a 
liquid in a tank measured from the 
datum plate or tank bottom to the 
surface of the liquid. 

Lease automatic custody transfer 
(LACT) system means a system of 
components designed to provide for the 
unattended custody transfer of oil 
produced from a lease(s), unit PA(s), or 
CA(s) to the transporting carrier while 
providing a proper and accurate means 
for determining the net standard volume 
and quality, and fail-safe and tamper- 
proof operations. 

Master meter prover means a positive 
displacement meter or Coriolis meter 
that is selected, maintained, and 
operated to serve as the reference device 
for the proving of another meter. A 
comparison of the master meter to the 
Facility Measurement Point (FMP) line 
meter output is the basis of the master- 
meter method. 

Meter factor means a ratio obtained by 
dividing the measured volume of liquid 
that passed through a prover or master 
meter during the proving by the 
measured volume of liquid that passed 
through the line meter during the 
proving, corrected to base pressure and 
temperature. 

Net standard volume means the gross 
standard volume corrected for quantities 
of non-merchantable substances such as 
sediment and water. 

Outage gauging means the distance 
from the surface of the liquid in a tank 
to the reference gauge point of the tank. 

Positive displacement meter means a 
meter that registers the volume passing 
through the meter using a system which 
constantly and mechanically isolates the 
flowing liquid into segments of known 
volume. 

Quantity transaction record (QTR) 
means a report generated by CMS 
equipment that summarizes the daily 
and hourly gross standard volume 
calculated by the flow computer and the 
average or totals of the dynamic data 
that is used in the calculation of gross 
standard volume. 

Tertiary device means, for a CMS, the 
flow computer and associated memory, 
calculation, and display functions. 

Transducer means an electronic 
device that converts a physical property, 
such as pressure, temperature, or 
electrical resistance, into an electrical 
output signal that varies proportionally 
with the magnitude of the physical 
property. Typical output signals are in 
the form of electrical potential (volts), 
current (milliamps), or digital pressure 
or temperature readings. The term 
transducer includes devices commonly 
referred to as transmitters. 

Vapor tight means capable of holding 
pressure differential only slightly higher 
than that of installed pressure-relieving 
or vapor recovery devices. 

(b) As used in this subpart, the 
following acronyms carry the meaning 
prescribed: 

API means American Petroleum 
Institute. 

CA has the meaning set forth in 
§ 3170.3 of this part. 

COA has the meaning set forth in 
§ 3170.3 of this part. 

CPL means correction for the effect of 
pressure on a liquid. 

CTL means correction for the effect of 
temperature on a liquid. 

NIST means National Institute of 
Standards and Technology. 

PA has the meaning set forth in 
§ 3170.3 of this part. 

PMT means Production Measurement 
Team. 

PSIA means pounds per square inch, 
absolute. 

S&W means sediment and water. 

§ 3174.2 General requirements. 
(a) Oil may be stored only in tanks 

that meet the requirements of 
§ 3174.5(b) of this subpart. 

(b) Oil must be measured on the lease, 
unit PA, or CA, unless approval for off- 
lease measurement is obtained under 
§§ 3173.22 and 3173.23 of this part. 

(c) Oil produced from a lease, unit 
PA, or CA may not be commingled with 
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production from other leases, unit PAs, 
or CAs or non-Federal properties before 
the point of royalty measurement, 
unless prior approval is obtained under 
§§ 3173.14 and 3173.15 of this part. 

(d) An operator must obtain a BLM- 
approved FMP number under 
§§ 3173.12 and 3173.13 of this part for 
each oil measurement facility where the 
measurement affects the calculation of 
the volume or quality of production on 
which royalty is owed (i.e., oil tank used 
for tank gauging, LACT system, CMS, or 
other approved metering device), except 
as provided in paragraph (h) of this 
section. 

(e) Except as provided in paragraph 
(h) of this section, all equipment used 
to measure the volume of oil for royalty 
purposes installed after January 17, 
2017 must comply with the 
requirements of this subpart. 

(f) Except as provided in paragraph 
(h) of this section, measuring 
procedures and equipment used to 
measure oil for royalty purposes, that is 
in use on January 17, 2017, must 
comply with the requirements of this 
subpart on or before the date the 
operator is required to apply for an FMP 
number under 3173.12(e) of this part. 
Prior to that date, measuring procedures 
and equipment used to measure oil for 
royalty purposes, that is in use on 
January 17, 2017 must continue to 
comply with the requirements of 
Onshore Oil and Gas Order No. 4, 
Measurement of oil, § 3164.1(b) as 
contained in 43 CFR part 3160, (revised 
October 1, 2016), and any COAs and 
written orders applicable to that 
equipment. 

(g) The requirement to follow the 
approved equipment lists identified in 
§§ 3174.6(b)(5)(ii)(A), 3174.6(b)(5)(iii), 
3174.8(a)(1), and 3174.9(a) does not 
apply until January 17, 2019. The 
operator or manufacturer must obtain 
approval of a particular make, model, 
and size by submitting the test data used 
to develop performance specifications to 
the PMT to review. 

(h) Meters used for allocation under a 
commingling and allocation approval 
under § 3173.14 are not required to meet 
the requirements of this subpart. 

§ 3174.3 Incorporation by reference (IBR). 
(a) Certain material specified in this 

section is incorporated by reference into 
this part with the approval of the 
Director of the Federal Register under 5 
U.S.C. 552(a) and 1 CFR part 51. 
Operators must comply with all 
incorporated standards and material, as 
they are listed in this section. To 
enforce any edition other than that 
specified in this section, the BLM must 
publish a rule in the Federal Register, 

and the material must be reasonably 
available to the public. All approved 
material is available for inspection at 
the Bureau of Land Management, 
Division of Fluid Minerals, 20 M Street 
SE., Washington, DC 20003, 202–912– 
7162; at all BLM offices with 
jurisdiction over oil and gas activities; 
and is available from the sources listed 
below. It is also available for inspection 
at the National Archives and Records 
Administration (NARA). For 
information on the availability of this 
material at NARA, call 202–741–6030 or 
go to http://www.archives.gov/federal_
register/code_of_federal_regulations/ 
ibr_locations.html. 

(b) American Petroleum Institute 
(API), 1220 L Street NW., Washington, 
DC 20005; telephone 202–682–8000; 
API also offers free, read-only access to 
some of the material at http://
publications.api.org. 

(1) API Manual of Petroleum 
Measurement Standards (MPMS) 
Chapter 2—Tank Calibration, Section 
2A, Measurement and Calibration of 
Upright Cylindrical Tanks by the 
Manual Tank Strapping Method; First 
Edition, February 1995; Reaffirmed 
February 2012 (‘‘API 2.2A’’), IBR 
approved for § 3174.5(c). 

(2) API MPMS Chapter 2—Tank 
Calibration, Section 2.2B, Calibration of 
Upright Cylindrical Tanks Using the 
Optical Reference Line Method; First 
Edition, March 1989, Reaffirmed 
January 2013 (‘‘API 2.2B’’), IBR 
approved for § 3174.5(c). 

(3) API MPMS Chapter 2—Tank 
Calibration, Section 2C, Calibration of 
Upright Cylindrical Tanks Using the 
Optical-triangulation Method; First 
Edition, January 2002; Reaffirmed May 
2008 (‘‘API 2.2C’’), IBR approved for 
§ 3174.5(c). 

(4) API MPMS Chapter 3, Section 1A, 
Standard Practice for the Manual 
Gauging of Petroleum and Petroleum 
Products; Third Edition, August 2013 
(‘‘API 3.1A’’), IBR approved for 
§§ 3174.5(b), 3174.6(b). 

(5) API MPMS Chapter 3—Tank 
Gauging, Section 1B, Standard Practice 
for Level Measurement of Liquid 
Hydrocarbons in Stationary Tanks by 
Automatic Tank Gauging; Second 
Edition, June 2001; Reaffirmed August 
2011 (‘‘API 3.1B’’), IBR approved for 
§ 3174.6(b). 

(6) API MPMS Chapter 3—Tank 
Gauging, Section 6, Measurement of 
Liquid Hydrocarbons by Hybrid Tank 
Measurement Systems; First Edition, 
February 2001; Errata September 2005; 
Reaffirmed October 2011 (‘‘API 3.6’’), 
IBR approved for § 3174.6(b). 

(7) API MPMS Chapter 4—Proving 
Systems, Section 1, Introduction; Third 

Edition, February 2005; Reaffirmed June 
2014 (‘‘API 4.1’’), IBR approved for 
§ 3174.11(c). 

(8) API MPMS Chapter 4—Proving 
Systems, Section 2, Displacement 
Provers; Third Edition, September 2003; 
Reaffirmed March 2011, Addendum 
February 2015 (‘‘API 4.2’’), IBR 
approved for §§ 3174.11(b) and (c). 

(9) API MPMS Chapter 4, Section 5, 
Master-Meter Provers; Fourth Edition, 
June 2016, (‘‘API 4.5’’), IBR approved for 
§ 3174.11(b). 

(10) API MPMS Chapter 4—Proving 
Systems, Section 6, Pulse Interpolation; 
Second Edition, May 1999; Errata April 
2007; Reaffirmed October 2013 (‘‘API 
4.6’’), IBR approved for § 3174.11(c). 

(11) API MPMS Chapter 4, Section 8, 
Operation of Proving Systems; Second 
Edition, September 2013 (‘‘API 4.8’’), 
IBR approved for § 3174.11(b). 

(12) API MPMS Chapter 4—Proving 
Systems, Section 9, Methods of 
Calibration for Displacement and 
Volumetric Tank Provers, Part 2, 
Determination of the Volume of 
Displacement and Tank Provers by the 
Waterdraw Method of Calibration; First 
Edition, December 2005; Reaffirmed 
July 2015 (‘‘API 4.9.2’’), IBR approved 
for § 3174.11(b). 

(13) API MPMS Chapter 5—Metering, 
Section 6, Measurement of Liquid 
Hydrocarbons by Coriolis Meters; First 
Edition, October 2002; Reaffirmed 
November 2013 (‘‘API 5.6’’), IBR 
approved for §§ 3174.9(e), 3174.11(h) 
and (i). 

(14) API MPMS Chapter 6—Metering 
Assemblies, Section 1, Lease Automatic 
Custody Transfer (LACT) Systems; 
Second Edition, May 1991; Reaffirmed 
May 2012 (‘‘API 6.1’’), IBR approved for 
§ 3174.8(a) and (b). 

(15) API MPMS Chapter 7, 
Temperature Determination; First 
Edition, June 2001, Reaffirmed February 
2012 (‘‘API 7’’), IBR approved for 
§§ 3174.6(b), 3174.8(b). 

(16) API MPMS Chapter 7.3, 
Temperature Determination—Fixed 
Automatic Tank Temperature Systems; 
Second Edition, October 2011 (‘‘API 
7.3’’), IBR approved for § 3174.6(b). 

(17) API MPMS Chapter 8, Section 1, 
Standard Practice for Manual Sampling 
of Petroleum and Petroleum Products; 
Fourth Edition, October 2013 (‘‘API 
8.1’’), IBR approved for §§ 3174.6(b), 
3174.11(h). 

(18) API MPMS Chapter 8, Section 2, 
Standard Practice for Automatic 
Sampling of Petroleum and Petroleum 
Products; Third Edition, October 2015 
(‘‘API 8.2’’), IBR approved for 
§§ 3174.6(b), 3174.8(b), 3174.11(h). 

(19) API MPMS Chapter 8—Sampling, 
Section 3, Standard Practice for Mixing 
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and Handling of Liquid Samples of 
Petroleum and Petroleum Products; 
First Edition, October 1995; Errata 
March 1996; Reaffirmed, March 2010 
(‘‘API 8.3’’), IBR approved for 
§§ 3174.8(b), 3174.11(h). 

(20) API MPMS Chapter 9, Section 1, 
Standard Test Method for Density, 
Relative Density, or API Gravity of 
Crude Petroleum and Liquid Petroleum 
Products by Hydrometer Method; Third 
Edition, December 2012 (‘‘API 9.1’’), IBR 
approved for §§ 3174.6(b), 3174.8(b). 

(21) API MPMS Chapter 9, Section 2, 
Standard Test Method for Density or 
Relative Density of Light Hydrocarbons 
by Pressure Hydrometer; Third Edition, 
December 2012 (‘‘API 9.2’’), IBR 
approved for §§ 3174.6(b), 3174.8(b). 

(22) API MPMS Chapter 9, Section 3, 
Standard Test Method for Density, 
Relative Density, and API Gravity of 
Crude Petroleum and Liquid Petroleum 
Products by Thermohydrometer 
Method; Third Edition, December 2012 
(‘‘API 9.3’’), IBR approved for 
§§ 3174.6(b), 3174.8(b). 

(23) API MPMS Chapter 10, Section 4, 
Determination of Water and/or 
Sediment in Crude Oil by the Centrifuge 
Method (Field Procedure); Fourth 
Edition, October 2013; Errata March 
2015 (‘‘API 10.4’’), IBR approved for 
§§ 3174.6(b), 3174.8(b). 

(24) API MPMS Chapter 11—Physical 
Properties Data, Section 1, Temperature 
and Pressure Volume Correction Factors 
for Generalized Crude Oils, Refined 
Products and Lubricating Oils; May 
2004, Addendum 1 September 2007; 
Reaffirmed August 2012 (‘‘API 11.1’’), 
IBR approved for §§ 3174.9(f), 
3174.12(a). 

(25) API MPMS Chapter 12— 
Calculation of Petroleum Quantities, 
Section 2, Calculation of Petroleum 
Quantities Using Dynamic Measurement 
Methods and Volumetric Correction 
Factors, Part 1, Introduction; Second 
Edition, May 1995; Reaffirmed March 
2014 (‘‘API 12.2.1’’), IBR approved for 
§§ 3174.8(b), 3174.9(g). 

(26) API MPMS Chapter 12— 
Calculation of Petroleum Quantities, 
Section 2, Calculation of Petroleum 
Quantities Using Dynamic Measurement 
Methods and Volumetric Correction 
Factors, Part 2, Measurement Tickets; 
Third Edition, June 2003; Reaffirmed 
September 2010 (‘‘API 12.2.2’’), IBR 
approved for §§ 3174.8(b), 3174.9(g). 

(27) API MPMS Chapter 12— 
Calculation of Petroleum Quantities, 
Section 2, Calculation of Petroleum 
Quantities Using Dynamic Measurement 
Methods and Volumetric Correction 
Factors, Part 3, Proving Report; First 
Edition, October 1998; Reaffirmed 

March 2009 (‘‘API 12.2.3’’), IBR 
approved for § 3174.11(c) and (i). 

(28) API MPMS Chapter 12— 
Calculation of Petroleum Quantities, 
Section 2, Calculation of Petroleum 
Quantities Using Dynamic Measurement 
Methods and Volumetric Correction 
Factors, Part 4, Calculation of Base 
Prover Volumes by the Waterdraw 
Method; First Edition, December 1997; 
Reaffirmed March 2009; Errata July 2009 
(‘‘API 12.2.4’’), IBR approved for 
§ 3174.11(b). 

(29) API MPMS Chapter 13— 
Statistical Aspects of Measuring and 
Sampling, Section 1, Statistical 
Concepts and Procedures in 
Measurements; First Edition, June 1985 
Reaffirmed February 2011; Errata July 
2013 (‘‘API 13.1’’), IBR approved for 
§ 3174.4(a). 

(30) API MPMS Chapter 13, Section 3, 
Measurement Uncertainty; First Edition, 
May, 2016 (‘‘API 13.3’’), IBR approved 
for § 3174.4(a). 

(31) API MPMS Chapter 14, Section 3, 
Orifice Metering of Natural Gas and 
Other Related Hydrocarbon Fluids— 
Concentric, Square-edged Orifice 
Meters, Part 1, General Equations and 
Uncertainty Guidelines; Fourth Edition, 
September 2012; Errata July 2013 (‘‘API 
14.3.1’’), IBR approved for § 3174.4(a). 

(32) API MPMS Chapter 18—Custody 
Transfer, Section 1, Measurement 
Procedures for Crude Oil Gathered From 
Small Tanks by Truck; Second Edition, 
April 1997; Reaffirmed February 2012 
(‘‘API 18.1’’), IBR approved for 
§ 3174.6(b). 

(33) API MPMS Chapter 18, Section 2, 
Custody Transfer of Crude Oil from 
Lease Tanks Using Alternative 
Measurement Methods, First Edition, 
July 2016 (‘‘API 18.2’’), IBR approved 
for § 3174.6(b). 

(34) API MPMS Chapter 21—Flow 
Measurement Using Electronic Metering 
Systems, Section 2, Electronic Liquid 
Volume Measurement Using Positive 
Displacement and Turbine Meters; First 
Edition, June 1998; Reaffirmed August 
2011 (‘‘API 21.2’’), IBR approved for 
§§ 3174.8(b), 3174.9(f), 3174.10(f). 

(35) API Recommended Practice (RP) 
12R1, Setting, Maintenance, Inspection, 
Operation and Repair of Tanks in 
Production Service; Fifth Edition, 
August 1997; Reaffirmed April 2008 
(‘‘API RP 12R1’’), IBR approved for 
§ 3174.5(b). 

(36) API RP 2556, Correction Gauge 
Tables For Incrustation; Second Edition, 
August 1993; Reaffirmed November 
2013 (‘‘API RP 2556’’), IBR approved for 
§ 3174.5(c). 

Note 1 to § 3174.3(b): You may also be able 
to purchase these standards from the 

following resellers: Techstreet, 3916 
Ranchero Drive, Ann Arbor, MI 48108; 
telephone 734–780–8000; 
www.techstreet.com/api/apigate.html; IHS 
Inc., 321 Inverness Drive South, Englewood, 
CO 80112; 303–790–0600; www.ihs.com; SAI 
Global, 610 Winters Avenue, Paramus, NJ 
07652; telephone 201–986–1131; http://
infostore.saiglobal.com/store/. 

§ 3174.4 Specific measurement 
performance requirements. 

(a) Volume measurement uncertainty 
levels. (1) The FMP must achieve the 
following overall uncertainty levels as 
calculated in accordance with statistical 
concepts described in API 13.1, the 
methodologies in API 13.3, and the 
quadrature sum (square root of the sum 
of the squares) method described in API 
14.3.1, Subsection 12.3 (all incorporated 
by reference, see § 3174.3) or other 
methods approved under paragraph (d): 

TABLE 1 TO § 3174.4—VOLUME 
MEASUREMENT UNCERTAINTY LEVELS 

If the averaging period 
volume (see definition 
43 CFR 3170.3) is: 

The overall 
volume 
measurement 
uncertainty 
must be within: 

1. Greater than or equal to 
30,000 bbl/month.

±0.50 percent. 

2. Less than 30,000 bbl/ 
month.

±1.50 percent. 

(2) Only a BLM State Director may 
grant an exception to the uncertainty 
levels prescribed in paragraph (a)(1) of 
this section, and only upon: 

(i) A showing that meeting the 
required uncertainly level would 
involve extraordinary cost or 
unacceptable adverse environmental 
effects; and 

(ii) Written concurrence of the PMT, 
prepared in coordination with the 
Deputy Director. 

(b) Bias. The measuring equipment 
used for volume determinations must 
achieve measurement without 
statistically significant bias. 

(c) Verifiability. All FMP equipment 
must be susceptible to independent 
verification by the BLM of the accuracy 
and validity of all inputs, factors, and 
equations that are used to determine 
quantity or quality. Verifiability 
includes the ability to independently 
recalculate volume and quality based on 
source records. 

(d) Alternative equipment. The PMT 
will make a determination under 
§ 3174.13 of this subpart regarding 
whether proposed alternative 
equipment or measurement procedures 
meet or exceed the objectives and intent 
of this section. 
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§ 3174.5 Oil measurement by tank 
gauging—general requirements. 

(a) Measurement objective. Oil 
measurement by tank gauging must 
accurately compute the total net 
standard volume of oil withdrawn from 
a properly calibrated sales tank by 
following the activities prescribed in 
§ 3174.6 and the requirements of 
§ 3174.4 of this subpart to determine the 
quantity and quality of oil being 
removed. 

(b) Oil tank equipment. (1) Each tank 
used for oil storage must comply with 
the recommended practices listed in 
API RP 12R1 (incorporated by reference, 
see § 3174.3). 

(2) Each oil storage tank must be 
connected, maintained, and operated in 
compliance with §§ 3173.2, 3173.6, and 
3173.7 of this part. 

(3) All oil storage tanks, hatches, 
connections, and other access points 
must be vapor tight. Unless connected 
to a vapor recovery or flare system, all 
tanks must have a pressure-vacuum 
relief valve installed at the highest point 
in the vent line or connection with 
another tank. All hatches, connections, 
and other access points must be 
installed and maintained in accordance 
with manufacturers’ specifications. 

(4) All oil storage tanks must be 
clearly identified and have an operator- 
generated number unique to the lease, 
unit PA, or CA, stenciled on the tank 
and maintained in a legible condition. 

(5) Each oil storage tank associated 
with an approved FMP that has a tank- 
gauging system must be set and 
maintained level. 

(6) Each oil storage tank associated 
with an approved FMP that has a tank- 
gauging system must be equipped with 
a distinct gauging reference point, 
consistent with API 3.1A (incorporated 
by reference, see § 3174.3). The height of 
the reference point must be stamped on 
a fixed bench-mark plate or stenciled on 
the tank near the gauging hatch, and be 
maintained in a legible condition. 

(c) Sales tank calibrations. The 
operator must accurately calibrate each 
oil storage tank associated with an 
approved FMP that has a tank-gauging 
system using either API 2.2A, API 2.2B, 
or API 2.2C; and API RP 2556 (all 
incorporated by reference, see § 3174.3). 
The operator must: 

(1) Determine sales tank capacities by 
tank calibration using actual tank 
measurements; 

(i) The unit volume must be in barrels 
(bbl); and 

(ii) The incremental height 
measurement must match gauging 
increments specified in 
§ 3174.6(b)(5)(i)(C); 

(2) Recalibrate a sales tank if it is 
relocated or repaired, or the capacity is 
changed as a result of denting, damage, 
installation, removal of interior 
components, or other alterations; and 

(3) Submit sales tank calibration 
charts (tank tables) to the AO within 45 
days after calibration. Tank tables may 
be in paper or electronic format. 

§ 3174.6 Oil measurement by tank 
gauging—procedures. 

(a) The procedures for oil 
measurement by tank gauging must 
comply with the requirements outlined 
in this section. 

(b) The operator must follow the 
procedures identified in API 18.1 or API 
18.2 (both incorporated by reference, see 
§ 3174.3) as further specified in this 
paragraph to determine the quality and 
quantity of oil measured under field 
conditions at an FMP. 

(1) Isolate tank. Isolate the tank for at 
least 30 minutes to allow contents to 
settle before proceeding with tank 
gauging operations. The tank isolating 
valves must be closed and sealed under 
§ 3173.2 of this part. 

(2) Determine opening oil 
temperature. Determination of the 
temperature of oil contained in a sales 
tank must comply with paragraphs 
(b)(2)(i) through (iii) of this section, API 
7, and API 7.3 (both incorporated by 
reference, see § 3174.3). Opening 
temperature may be determined before, 
during, or after sampling. 

(i) Glass thermometers must be clean, 
be free of fluid separation, have a 
minimum graduation of 1.0 °F, and have 
an accuracy of ±0.5 °F. 

(ii) Electronic thermometers must 
have a minimum graduation of 0.1 °F 
and have an accuracy of ±0.5 °F. 

(iii) Record the temperature to the 
nearest 1.0 °F for glass thermometers or 
0.1 °F for portable electronic 
thermometers. 

(3) Take oil samples. Sampling 
operations must be conducted prior to 
taking the opening gauge unless 
automatic sampling methods are being 
used. Sampling of oil removed from an 
FMP tank must yield a representative 
sample of the oil and its physical 
properties and must comply with API 
8.1 or API 8.2 (both incorporated by 
reference, see § 3174.3). 

(4) Determine observed oil gravity. 
Tests for oil gravity must comply with 
paragraphs (b)(4)(i) through (iii) of this 
section and API 9.1, API 9.2, or API 9.3 
(all incorporated by reference, see 
§ 3174.3). 

(i) The hydrometer or 
thermohydrometer (as applicable) must 
be calibrated for an oil gravity range that 
includes the observed gravity of the oil 

sample being tested and must be clean, 
with a clearly legible oil gravity scale 
and with no loose shot weights. 

(ii) Allow the temperature to stabilize 
for at least 5 minutes prior to reading 
the thermometer. 

(iii) Read and record the observed API 
oil gravity to the nearest 0.1 degree. 
Read and record the temperature 
reading to the nearest 1.0 °F. 

(5) Measure the opening tank fluid 
level. Take and record the opening 
gauge only after samples have been 
taken, unless automatic sampling 
methods are being used. Gauging must 
comply with either paragraph (b)(5)(i) of 
this section, API 3.1A, and API 18.1 
(both incorporated by reference, see 
§ 3174.3); or paragraph (b)(5)(ii) of this 
section, API 3.1B, API 3.6, and API 18.2 
(all incorporated by reference, see 
§ 3174.3); or paragraph (b)(5)(iii) of this 
section for dynamic volume 
determination. 

(i) For manual gauging, comply with 
the requirements of API 3.1A and API 
18.1 (both incorporated by reference, see 
§ 3174.3) and the following: 

(A) The proper bob must be used for 
the particular measurement method, i.e., 
either innage gauging or outage gauging; 

(B) A gauging tape must be used. The 
gauging tape must be made of steel or 
corrosion-resistant material with 
graduation clearly legible, and must not 
be kinked or spliced; 

(C) Either obtain two consecutive 
identical gauging measurements for any 
tank regardless of size, or: 

(1) For tanks of 1,000 bbl or less in 
capacity, three consecutive 
measurements that are within 1/4-inch 
of each other and average these three 
measurements to the nearest 1⁄4 inch; or 

(2) For tanks greater than 1,000 bbl in 
capacity, three consecutive 
measurements within 1⁄8 inch of each 
other, averaging these three 
measurements to the nearest 1⁄8 inch. 

(D) A suitable product-indicating 
paste may be used on the tape to 
facilitate the reading. The use of chalk 
or talcum powder is prohibited; and 

(E) The same tape and bob must be 
used for both opening and closing 
gauges. 

(ii) For automatic tank gauging (ATG), 
comply with the requirements of API 
3.1B, API 3.6, and API 18.2 (all 
incorporated by reference, see § 3174.3) 
and the following: 

(A) The specific makes and models of 
ATG that are identified and described at 
www.blm.gov are approved for use; 

(B) The ATG must be inspected and 
its accuracy verified to within ±1⁄4 inch 
in accordance with API 3.1B, 
Subsection 9 (incorporated by reference, 
see § 3174.3) at least once a month or 
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prior to sales, whichever is latest, or any 
time at the request of the AO. If the ATG 
is found to be out of tolerance, the ATG 
must be calibrated prior to sales; and 

(C) A log of field verifications must be 
maintained and available upon request. 
The log must include the following 
information: The date of verification; 
the as-found manual gauge readings; the 
as-found ATG readings; and whether the 
ATG was field calibrated. If the ATG 
was field calibrated, the as-left manual 
gauge readings and as-left ATG readings 
must be recorded. 

(iii) For dynamic volume 
determination under API 18.2, 
Subsection 10.1.1, (incorporated by 
reference, see § 3174.3), the specific 
makes and models of in-line meters that 
are identified and described at 
www.blm.gov are approved for use. 

(6) Determine S&W content. Using the 
oil samples obtained pursuant to 
paragraph (b)(3) of this section, 
determine the S&W content of the oil in 
the sales tanks, according to API 10.4 
(incorporated by reference, see 
§ 3174.3). 

(7) Transfer oil. Break the tank load 
line valve seal and transfer oil to the 
tanker truck. After transfer is complete, 
close the tank valve and seal the valve 
under §§ 3173.2 and 3173.5 of this part. 

(8) Determine closing oil temperature. 
Determine the closing oil temperature 
using the procedures in paragraph (b)(2) 
of this section. 

(9) Take closing gauge. Take the 
closing tank gauge using the procedures 
in paragraph (b)(5) of this section. 

(10) Complete measurement ticket. 
Following procedures in § 3174.12. 

§ 3174.7 LACT system—general 
requirements. 

(a) A LACT system must meet the 
construction and operation 
requirements and minimum standards 
of this section, § 3174.8, and § 3174.4. 

(b) A LACT system must be proven as 
prescribed in § 3174.11 of this subpart. 

(c) Measurement tickets must be 
completed under § 3174.12(b) of this 
subpart. 

(d) All components of a LACT system 
must be accessible for inspection by the 
AO. 

(e)(1) The operator must notify the 
AO, within 72 hours after discovery, of 
any LACT system failures or equipment 
malfunctions that may have resulted in 
measurement error. 

(2) Such system failures or equipment 
malfunctions include, but are not 
limited to, electrical, meter, and other 
failures that affect oil measurement. 

(f) Any tests conducted on oil samples 
extracted from LACT system samplers 
for determination of temperature, oil 

gravity, and S&W content must meet the 
requirements and minimum standards 
in § 3174.6(b)(2), (4), and (6) of this 
subpart. 

(g) Automatic temperature 
compensators and automatic 
temperature and gravity compensators 
are prohibited. 

§ 3174.8 LACT system—components and 
operating requirements. 

(a) LACT system components. Each 
LACT system must include all of the 
equipment listed in API 6.1 
(incorporated by reference, see 
§ 3174.3), with the following exceptions: 

(1) The custody transfer meter must 
be a positive displacement meter or a 
Coriolis meter. The specific make, 
models, and sizes of positive 
displacement or Coriolis meter and 
associated software that are identified 
and described at www.blm.gov are 
approved for use. 

(2) An electronic temperature 
averaging device must be installed. 

(3) Meter back pressure must be 
applied by a back pressure valve or 
other controllable means of applying 
back pressure to ensure single-phase 
flow. 

(b) LACT system operating 
requirements. Operation of all LACT 
system components must meet the 
requirements of API 6.1 (incorporated 
by reference, see § 3174.3) and the 
following: 

(1) Sampling must be conducted 
according to API 8.2 and API 8.3 (both 
incorporated by reference, see § 3174.3) 
and the following: 

(i) The sample extractor probe must 
be inserted within the center half of the 
flowing stream; 

(ii) The extractor probe must be 
horizontally oriented; and 

(iii) The external body of the extractor 
probe must be marked with the 
direction of the flow. 

(2) Any tests conducted on oil 
samples extracted from LACT system 
samplers for determination of oil gravity 
and S&W content must meet the 
requirements of either API 9.1, API 9.2, 
or API 9.3, and API 10.4 (all 
incorporated by reference, see § 3174.3). 

(3) The composite sample container 
must be emptied and cleaned upon 
completion of sample withdrawal. 

(4) The positive displacement or 
Coriolis meter (see § 3174.10) must be 
equipped with a non-resettable totalizer. 
The meter must include or allow for the 
attachment of a device that generates at 
least 8,400 pulses per barrel of 
registered volume. 

(5) The system must have a pressure- 
indicating device downstream of the 
meter, but upstream of meter-proving 

connections. The pressure-indicating 
device must be capable of providing 
pressure data to calculate the CPL 
correction factor. 

(6) An electronic temperature 
averaging device must be installed, 
operated, and maintained as follows: 

(i) The temperature sensor must be 
placed in compliance with API 7 
(incorporated by reference, see 
§ 3174.3); 

(ii) The electronic temperature 
averaging device must be volume- 
weighted and take a temperature 
reading following API 21.2, Subsection 
9.2.8 (incorporated by reference, see 
§ 3174.3); 

(iii) The average temperature for the 
measurement ticket must be calculated 
by the volumetric averaging method 
using API 21.2, Subsection 9.2.13.2a 
(incorporated by reference, see 
§ 3174.3); 

(iv) The temperature averaging device 
must have a reference accuracy of 
±0.5 °F or better, and have a minimum 
graduation of 0.1 °F; and 

(v) The temperature averaging device 
must include a display of instantaneous 
temperature and the average 
temperature calculated since the 
measurement ticket was opened. 

(vi) The average temperature 
calculated since the measurement ticket 
was opened must be used to calculate 
the CTL correction factor. 

(7) Determination of net standard 
volume: Calculate the net standard 
volume at the close of each 
measurement ticket following the 
guidelines in API 12.2.1 and API 12.2.2 
(both incorporated by reference, see 
§ 3174.3). 

§ 3174.9 Coriolis measurement systems 
(CMS)—general requirements and 
components. 

The following Coriolis measurement 
systems section is intended for Coriolis 
measurement applications independent 
of LACT measurement systems. 

(a) A CMS must meet the 
requirements and minimum standards 
of this section, § 3174.4, and § 3174.10. 

(b) The specific makes, models, and 
sizes of Coriolis meters and associated 
software that have been reviewed by the 
PMT, as provided in § 3174.13, 
approved by the BLM, and identified 
and described at www.blm.gov are 
approved for use. 

(c) A CMS system must be proven at 
the frequency and under the 
requirements of § 3174.11 of this 
subpart. 

(d) Measurement tickets must be 
completed under § 3174.12(b) of this 
subpart. 

(e) A CMS at an FMP must be 
installed with the components listed in 
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API 5.6 (incorporated by reference, see 
§ 3174.3). Additional requirements are 
as follows: 

(1) The pressure transducer must meet 
the requirements of § 3174.8(b)(5) of this 
subpart. 

(2) Temperature determination must 
meet the requirements of § 3174.8(b)(6) 
of this subpart. 

(3) If nonzero S&W content is to be 
used in determining net oil volume, the 
sampling system must meet the 
requirements of § 3174.8(b)(1) through 
(3) of this subpart. If no sampling 
system is used, or the sampling system 
does not meet the requirements of 
§ 3174.8(b)(1) through (3) of this 
subpart, the S&W content must be 
reported as zero; 

(4) Sufficient back pressure must be 
applied to ensure single phase flow 
through the meter. 

(f) Determination of API oil gravity. 
The API oil gravity reported for the 
measurement ticket period must be 
determined by one of the following 
methods: 

(1) Determined from a composite 
sample taken pursuant to § 3174.8(b)(1) 
through (3) of this subpart; or 

(2) Calculated from the average 
density as measured by the CMS over 
the measurement ticket period under 
API 21.2, Subsection 9.2.13.2a 
(incorporated by reference, see 
§ 3174.3). Density must be corrected to 
base temperature and pressure using 
API 11.1 (incorporated by reference, see 
§ 3174.3). 

(g) Determination of net standard 
volume. Calculate the net standard 
volume at the close of each 
measurement ticket following the 
guidelines in API 12.2.1 and API 12.2.2 
(both incorporated by reference, see 
§ 3174.3). 

§ 3174.10 Coriolis meter for LACT and 
CMS measurement applications—operating 
requirements. 

(a) Minimum electronic pulse level. 
The Coriolis meter must register the 
volume of oil passing through the meter 
as determined by a system that 
constantly emits electronic pulse signals 
representing the indicated volume 
measured. The pulse per unit volume 
must be set at a minimum of 8,400 
pulses per barrel. 

(b) Meter specifications. (1) The 
Coriolis meter specifications must 
identify the make and model of the 
Coriolis meter to which they apply and 
must include the following: 

(i) The reference accuracy for both 
mass flow rate and density, stated in 
either percent of reading, percent of full 
scale, or units of measure; 

(ii) The effect of changes in 
temperature and pressure on both mass 

flow and fluid density readings, and the 
effect of flow rate on density readings. 
These specifications must be stated in 
percent of reading, percent of full scale, 
or units of measure over a stated amount 
of change in temperature, pressure, or 
flow rate (e.g., ‘‘±0.1 percent of reading 
per 20 psi’’); 

(iii) The stability of the zero reading 
for volumetric flow rate. The 
specifications must be stated in percent 
of reading, percent of full scale, or units 
of measure; 

(iv) Design limits for flow rate and 
pressure; and 

(v) Pressure drop through the meter as 
a function of flow rate and fluid 
viscosity. 

(2) Submission of meter 
specifications: The operator must 
submit Coriolis meter specifications to 
the BLM upon request. 

(c) Non-resettable totalizer. The 
Coriolis meter must have a non- 
resettable internal totalizer for indicated 
volume. 

(d) Verification of meter zero value 
using the manufacturer’s specifications. 
If the indicated flow rate is within the 
manufacturer’s specifications for zero 
stability, no adjustments are required. If 
the indicated flow rate is outside the 
manufacturer’s specification for zero 
stability, the meter’s zero reading must 
be adjusted. After the meter’s zero has 
been adjusted, the meter must be proven 
required by § 3174.11. A copy of the 
zero value verification procedure must 
be made available to the AO upon 
request. 

(e) Required on-site information. (1) 
The Coriolis meter display must be 
readable without using data collection 
units, laptop computers, or any special 
equipment, and must be on-site and 
accessible to the AO. 

(2) For each Coriolis meter, the 
following values and corresponding 
units of measurement must be 
displayed: 

(i) The instantaneous density of liquid 
(pounds/bbl, pounds/gal, or degrees 
API); 

(ii) The instantaneous indicated 
volumetric flow rate through the meter 
(bbl/day); 

(iii) The meter factor; 
(iv) The instantaneous pressure (psi); 
(v) The instantaneous temperature 

(°F); 
(vi) The cumulative gross standard 

volume through the meter (non- 
resettable totalizer) (bbl); and 

(vii) The previous day’s gross 
standard volume through the meter 
(bbl). 

(3) The following information must be 
correct, be maintained in a legible 
condition, and be accessible to the AO 

at the FMP without the use of data 
collection equipment, laptop computers, 
or any special equipment: 

(i) The make, model, and size of each 
sensor; and 

(ii) The make, range, calibrated span, 
and model of the pressure and 
temperature transducer used to 
determine gross standard volume. 

(4) A log must be maintained of all 
meter factors, zero verifications, and 
zero adjustments. For zero adjustments, 
the log must include the zero value 
before adjustment and the zero value 
after adjustment. The log must be made 
available upon request. 

(f) Audit trail requirements. The 
information specified in paragraphs 
(f)(1) through (4) of this section must be 
recorded and retained under the 
recordkeeping requirements of § 3170.7 
of this part. Audit trail requirements 
must follow API 21.2, Subsection 10 
(incorporated by reference, see 
§ 3174.3). All data must be available and 
submitted to the BLM upon request. 

(1) Quantity transaction record (QTR). 
Follow the requirements for a 
measurement ticket in § 3174.12(b) of 
this subpart. 

(2) Configuration log. The 
configuration log must comply with the 
requirements of API 21.2, Subsection 
10.2 (incorporated by reference, see 
§ 3174.3). The configuration log must 
contain and identify all constant flow 
parameters used in generating the QTR. 

(3) Event log. The event log must 
comply with the requirements of API 
21.2, Subsection 10.6 (incorporated by 
reference, see § 3174.3). In addition, the 
event log must be of sufficient capacity 
to record all events such that the 
operator can retain the information 
under the recordkeeping requirements 
of § 3170.7 of this part. 

(4) Alarm log The type and duration 
of any of the following alarm conditions 
must be recorded: 

(i) Density deviations from acceptable 
parameters; and 

(ii) Instances in which the flow rate 
exceeded the manufacturer’s maximum 
recommended flow rate or was below 
the manufacturer’s minimum 
recommended flow rate. 

(g) Data protection. Each Coriolis 
meter must have installed and 
maintained in an operable condition a 
backup power supply or a nonvolatile 
memory capable of retaining all data in 
the unit’s memory to ensure that the 
audit trail information required under 
paragraph (f) of this section is protected. 

§ 3174.11 Meter-proving requirements. 

(a) Applicability. This section 
specifies the minimum requirements for 
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conducting volumetric meter proving 
for all FMP meters. 

(b) Meter prover. Acceptable provers 
are positive displacement master 
meters, Coriolis master meters, and 
displacement provers. The operator 
must ensure that the meter prover used 
to determine the meter factor has a valid 
certificate of calibration on site and 
available for review by the AO. The 
certificate must show that the prover, 
identified by serial number assigned to 
and inscribed on the prover, was 
calibrated as follows: 

(1) Master meters must have a meter 
factor within 0.9900 to 1.0100 
determined by a minimum of five 
consecutive prover runs within 0.0005 
(0.05 percent repeatability) as described 
in API 4.5, Subsection 6.5 (incorporated 
by reference, see § 3174.3). The master 
meter must not be mechanically 
compensated for oil gravity or 
temperature; its readout must indicate 
units of volume without corrections. 
The meter factor must be documented 
on the calibration certificate and must 
be calibrated at least once every 12 
months. New master meters must be 
calibrated immediately and recalibrated 
in three months. Master meters that 
have undergone mechanical repairs, 
alterations, or changes that affect the 
calibration must be calibrated 
immediately upon completion of this 
work and calibrated again 3 months 
after this date under API 4.5, API 4.8, 
Subsection 10.2, and API 4.8, Annex B 
(all incorporated by reference, see 
§ 3174.3). 

(2) Displacement provers must meet 
the requirements of API 4.2 
(incorporated by reference, see § 3174.3) 
and be calibrated using the water-draw 
method under API 4.9.2 (incorporated 
by reference, see § 3174.3), at the 
calibration frequencies specified in API 
4.8, Subsection 10.1(b) (incorporated by 
reference, see § 3174.3). 

(3) The base prover volume of a 
displacement prover must be calculated 
under API 12.2.4 (incorporated by 
reference, see § 3174.3). 

(4) Displacement provers must be 
sized to obtain a displacer velocity 
through the prover that is within the 
appropriate range during proving under 
API 4.2, Subsection 4.3.4.2, Minimum 
Displacer Velocities and API 4.2, 
Subsection 4.3.4.1, Maximum Displacer 
Velocities (incorporated by reference, 
see § 3174.3). 

(5) Fluid velocity is calculated using 
API 4.2, Subsection 4.3.4.3, Equation 12 
(incorporated by reference, see 
§ 3174.3). 

(c) Meter proving runs. Meter proving 
must follow the applicable section(s) of 

API 4.1, Proving Systems (incorporated 
by reference, see § 3174.3). 

(1) Meter proving must be performed 
under normal operating fluid pressure, 
fluid temperature, and fluid type and 
composition, as follows: 

(i) The oil flow rate through the LACT 
or CMS during proving must be within 
10 percent of the normal flow rate; 

(ii) The absolute pressure as measured 
by the LACT or CMS during proving 
must be within 10 percent of the normal 
operating absolute pressure; 

(iii) The temperature as measured by 
the LACT or CMS during the proving 
must be within 10 °F of the normal 
operating temperature; and 

(iv) The gravity of the oil during 
proving must be within 5° API of the 
normal oil gravity. 

(v) If the normal flow rate, pressure, 
temperature, or oil gravity vary by more 
than the limits defined in paragraphs 
(c)(i) through (c)(iv) of this section, 
meter provings must be conducted, at a 
minimum, under the three following 
conditions: At the lower limit of normal 
operating conditions, at the upper limit 
of normal operation conditions, and at 
the midpoint of normal operating 
conditions. 

(2) If each proving run is not of 
sufficient volume to generate at least 
10,000 pulses, as specified by API 4.2, 
Subsection 4.3.2 (incorporated by 
reference, see § 3174.3), from the 
positive displacement meter or the 
Coriolis meter, then pulse interpolation 
must be used in accordance with API 
4.6 (incorporated by reference, see 
§ 3174.3). 

(3) Proving runs must be made until 
the calculated meter factor or meter 
generated pulses from five consecutive 
runs match within a tolerance of 0.0005 
(0.05 percent) between the highest and 
the lowest value in accordance with API 
12.2.3, Subsection 9 (incorporated by 
reference, see § 3174.3). 

(4) The new meter factor is the 
arithmetic average of the meter 
generated pulses or intermediate meter 
factors calculated from the five 
consecutive runs in accordance with 
API 12.2.3, Subsection 9 (incorporated 
by reference, see § 3174.3). 

(5) Meter factor computations must 
follow the sequence described in API 
12.2.3 (incorporated by reference, see 
§ 3174.3). 

(6) If multiple meters factors are 
determined over a range of normal 
operating conditions, then: 

(i) If all the meter factors determined 
over a range of conditions fall within 
0.0020 of each other, then a single meter 
factor may be calculated for that range 
as the arithmetic average of all the meter 
factors within that range. The full range 

of normal operating conditions may be 
divided into segments such that all the 
meter factors within each segment fall 
within a range of 0.0020. In this case, a 
single meter factor for each segment 
may be calculated as the arithmetic 
average of the meter factors within that 
segment; or 

(ii) The metering system may apply a 
dynamic meter factor derived (using, 
e.g., linear interpolation, polynomial fit, 
etc.) from the series of meter factors 
determined over the range of normal 
operating conditions, so long as no two 
neighboring meter factors differ by more 
than 0.0020. 

(7) The meter factor must be at least 
0.9900 and no more than 1.0100. 

(8) The initial meter factor for a new 
or repaired meter must be at least 0.9950 
and no more than 1.0050. 

(9) For positive displacement meters, 
the back pressure valve may be adjusted 
after proving only within the normal 
operating fluid flow rate and fluid 
pressure as described in paragraph (c)(1) 
of this section. If the back pressure valve 
is adjusted after proving, the operator 
must document the as left fluid flow 
rate and fluid pressure on the proving 
report. 

(10) If a composite meter factor is 
calculated, the CPL value must be 
calculated from the pressure setting of 
the back pressure valve or the normal 
operating pressure at the meter. 
Composite meter factors must not be 
used with a Coriolis meter. 

(d) Minimum proving frequency. The 
operator must prove any FMP meter 
before removal or sales of production 
after any of the following events: 

(1) Initial meter installation; 
(2) Every 3 months (quarterly) after 

the last proving, or each time the 
registered volume flowing through the 
meter, as measured on the non- 
resettable totalizer from the last proving, 
increases by 75,000 bbl, whichever 
comes first, but no more frequently than 
monthly; 

(3) Meter zeroing (Coriolis meter); 
(4) Modification of mounting 

conditions; 
(5) A change in fluid temperature that 

exceeds the transducer’s calibrated 
span; 

(6) A change in pressure, density, or 
flow rate that exceeds the operating 
proving limits; 

(7) The mechanical or electrical 
components of the meter have been 
changed, repaired, or removed; 

(8) Internal calibration factors have 
been changed or reprogrammed; or 

(9) At the request of the AO. 
(e) Excessive meter factor deviation. 

(1) If the difference between meter 
factors established in two successive 
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provings exceeds ±0.0025, the meter 
must be immediately removed from 
service, checked for damage or wear, 
adjusted or repaired, and reproved 
before returning the meter to service. 

(2) The arithmetic average of the two 
successive meter factors must be 
applied to the production measured 
through the meter between the date of 
the previous meter proving and the date 
of the most recent meter proving. 

(3) The proving report submitted 
under paragraph (i) of this section must 
clearly show the most recent meter 
factor and describe all subsequent 
repairs and adjustments. 

(f) Verification of the temperature 
transducer. As part of each required 
meter proving and upon replacement, 
the temperature averager for a LACT 
system and the temperature transducer 
used in conjunction with a CMS must 
be verified against a known standard 
according to the following: 

(1) The temperature averager or 
temperature transducer must be 
compared with a test thermometer 
traceable to NIST and with a stated 
accuracy of ±0.25 °F or better. 

(2) The temperature reading displayed 
on the temperature averager or 
temperature transducer must be 
compared with the reading of the test 
thermometer using one of the following 
methods: 

(i) The test thermometer must be 
placed in a test thermometer well 
located not more than 12″ from the 
probe of the temperature averager or 
temperature transducer; or 

(ii) Both the test thermometer and 
probe of the temperature averager or 
temperature transducer must be placed 
in an insulated water bath. The water 
bath temperature must be within 20 °F 
of the normal flowing temperature of the 
oil. 

(3) The displayed reading of 
instantaneous temperature from the 
temperature averager or the temperature 
transducer must be compared with the 
reading from the test thermometer. If 
they differ by more than 0.5 °F, then the 
difference in temperatures must be 
noted on the meter proving report and: 

(i) The temperature averager or 
temperature transducer must be 
adjusted to match the reading of the test 
thermometer; or 

(ii) The temperature averager or 
temperature transducer must be 
recalibrated, repaired, or replaced. 

(g) Verification of the pressure 
transducer (if applicable). (1) As part of 
each required meter proving and upon 
replacement, the pressure transducer 
must be compared with a test pressure 
device (dead weight or pressure gauge) 
traceable to NIST and with a stated 

maximum uncertainty of no more than 
one-half of the accuracy required from 
the transducer being verified. 

(2) The pressure reading displayed on 
the pressure transducer must be 
compared with the reading of the test 
pressure device. 

(3) The pressure transducer must be 
tested at the following three points: 

(i) Zero (atmospheric pressure); 
(ii) 100 percent of the calibrated span 

of the pressure transducer; and 
(iii) A point that represents the 

normal flowing pressure through the 
Coriolis meter. 

(4) If the pressure applied by the test 
pressure device and the pressure 
displayed on the pressure transducer 
vary by more than the required accuracy 
of the pressure transducer, the pressure 
transducer must be adjusted to read 
within the stated accuracy of the test 
pressure device. 

(h) Density verification (if applicable). 
As part of each required meter proving, 
if the API gravity of oil is determined 
from the average density measured by 
the Coriolis meter (rather than from a 
composite sample), then during each 
proving of the Coriolis meter, the 
instantaneous flowing density 
determined by the Coriolis meter must 
be verified by comparing it with an 
independent density measurement as 
specified under API 5.6, Subsection 
9.1.2.1 (incorporated by reference, see 
§ 3174.3). The difference between the 
indicated density determined from the 
Coriolis meter and the independently 
determined density must be within the 
specified density reference accuracy 
specification of the Coriolis meter. 
Sampling must be performed in 
accordance with API 8.1, API 8.2, or API 
8.3 (incorporated by reference, see 
§ 3174.3), as appropriate. 

(i) Meter proving reporting 
requirements. (1) The operator must 
report to the AO all meter-proving and 
volume adjustments after any LACT 
system or CMS malfunction, including 
excessive meter-factor deviation, using 
the appropriate form in either API 
12.2.3 or API 5.6 (both incorporated by 
reference, see § 3174.3), or any similar 
format showing the same information as 
the API form, provided that the 
calculation of meter factors maintains 
the proper calculation sequence and 
rounding. 

(2) In addition to the information 
required under paragraph (i)(1) of this 
section, each meter-proving report must 
also show the: 

(i) Unique meter ID number; 
(ii) Lease number, CA number, or unit 

PA number; 
(iii) The temperature from the test 

thermometer and the temperature from 

the temperature averager or temperature 
transducer; 

(iv) For pressure transducers, the 
pressure applied by the pressure test 
device and the pressure reading from 
the pressure transducer at the three 
points required under paragraph (g)(3) 
of this section; 

(v) For density verification (if 
applicable), the instantaneous flowing 
density (as determined by Coriolis 
meter), and the independent density 
measurement, as compared under 
paragraph (h) of this section; and 

(vi) The ‘‘as left’’ fluid flow rate and 
fluid pressure, if the back pressure valve 
is adjusted after proving as described in 
paragraph (c)(9) of this section. 

(3) The operator must submit the 
meter-proving report to the AO no later 
than 14 days after the meter proving. 
The proving report may be either in a 
hard copy or electronic format. 

§ 3174.12 Measurement tickets. 
(a) Tank gauging. After oil is 

measured by tank gauging under 
§§ 3174.5 and 3174.6 of this subpart, the 
operator, purchaser, or transporter, as 
appropriate, must complete a uniquely 
numbered measurement ticket, in either 
paper or electronic format, with the 
following information: 

(1) Lease, unit PA, or CA number; 
(2) Unique tank number and nominal 

tank capacity; 
(3) Opening and closing dates and 

times; 
(4) Opening and closing gauges and 

observed temperatures in °F; 
(5) Observed volume for opening and 

closing gauge, using tank specific 
calibration charts (see § 3174.5(c)); 

(6) Total gross standard volume 
removed from the tank following API 
11.1 (incorporated by reference, see 
§ 3174.3); 

(7) Observed API oil gravity and 
temperature in °F; 

(8) API oil gravity at 60 °F, following 
API 11.1 (incorporated by reference, see 
§ 3174.3); 

(9) S&W content percent; 
(10) Unique number of each seal 

removed and installed; 
(11) Name of the individual 

performing the tank gauging; and 
(12) Name of the operator. 
(b) LACT system and CMS. (1) At the 

beginning of every month, and, unless 
the operator is using a flow computer 
under § 3174.10, before conducting 
proving operations on a LACT system, 
the operator, purchaser, or transporter, 
as appropriate, must complete a 
uniquely numbered measurement ticket, 
in either paper or electronic format, 
with the following information: 

(i) Lease, unit PA, or CA number; 
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(ii) Unique meter ID number; 
(iii) Opening and closing dates; 
(iv) Opening and closing totalizer 

readings of the indicated volume; 
(v) Meter factor, indicating if it is a 

composite meter factor; 
(vi) Total gross standard volume 

removed through the LACT system or 
CMS; 

(vii) API oil gravity. For API oil 
gravity determined from a composite 
sample, the observed API oil gravity and 
temperature must be indicated in °F and 
the API oil gravity must be indicated at 
60 °F. For API oil gravity determined 
from average density (CMS only), the 
average uncorrected density must be 
determined by the CMS; 

(viii) The average temperature in °F; 
(ix) The average flowing pressure in 

psig; 
(x) S&W content percent; 
(xi) Unique number of each seal 

removed and installed; 
(xii) Name of the purchaser’s 

representative; and 
(xiii) Name of the operator. 
(2) Any accumulators used in the 

determination of average pressure, 
average temperature, and average 
density must be reset to zero whenever 
a new measurement ticket is opened. 

§ 3174.13 Oil measurement by other 
methods. 

(a) Any method of oil measurement 
other than tank gauging, LACT system, 
or CMS at an FMP requires prior BLM 
approval. 

(b)(1) Any operator requesting 
approval to use alternate oil 
measurement equipment or 
measurement method must submit to 
the BLM performance data, actual field 
test results, laboratory test data, or any 
other supporting data or evidence that 
demonstrates that the proposed 
alternate oil equipment or method 
would meet or exceed the objectives of 
the applicable minimum requirements 
of this subpart and would not affect 
royalty income or production 
accountability. 

(2) The PMT will review the 
submitted data to ensure that the 
alternate oil measurement equipment or 
method meets the requirements of this 
subpart and will make a 
recommendation to the BLM to approve 
use of the equipment or method, 
disapprove use of the equipment or 
method, or approve use of the 
equipment or method with conditions 
for its use. If the PMT recommends, and 
the BLM approves new equipment or 
methods, the BLM will post the make, 
model, range or software version (as 
applicable), or method on the BLM Web 
site www.blm.gov as being appropriate 
for use at an FMP for oil measurement 
without further approval by the BLM, 
subject to any conditions of approval 
identified by the PMT and approved by 
the BLM. 

(c) The procedures for requesting and 
granting a variance under § 3170.6 of 
this part may not be used as an avenue 
for approving new technology, methods, 

or equipment. Approval of alternative 
oil measurement equipment or methods 
may be obtained only under this 
section. 

§ 3174.14 Determination of oil volumes by 
methods other than measurement. 

(a) Under 43 CFR 3162.7–2, when 
production cannot be measured due to 
spillage or leakage, the amount of 
production must be determined by 
using any method the AO approves or 
prescribes. This category of production 
includes, but is not limited to, oil that 
is classified as slop oil or waste oil. 

(b) No oil may be classified or 
disposed of as waste oil unless the 
operator can demonstrate to the 
satisfaction of the AO that it is not 
economically feasible to put the oil into 
marketable condition. 

(c) The operator may not sell or 
otherwise dispose of slop oil without 
prior written approval from the AO. 
Following the sale or disposal of slop 
oil, the operator must notify the AO in 
writing of the volume sold or disposed 
of and the method used to compute the 
volume. 

§ 3174.15 Immediate assessments. 

Certain instances of noncompliance 
warrant the imposition of immediate 
assessments upon the BLM’s discovery 
of the violation, as prescribed in the 
following table. Imposition of any of 
these assessments does not preclude 
other appropriate enforcement actions. 

TABLE 1 TO § 3174.15—VIOLATIONS SUBJECT TO AN IMMEDIATE ASSESSMENT 

Violations subject to an immediate assessment 

Violation: 
Assessment 
amount per 
violation: 

1. Missing or nonfunctioning FMP LACT system components as required by § 3174.8 of this subpart ............................................ $1,000 
2. Failure to notify the AO within 72 hours, as required by § 3174.7(e) of this subpart, of any FMP LACT system failure or 

equipment malfunction resulting in use of an unapproved alternate method of measurement ...................................................... 1,000 
3. Missing or nonfunctioning FMP CMS components as required by § 3174.9 of this subpart ......................................................... 1,000 
4. Failure to meet the proving frequency requirements for an FMP, detailed in § 3174.11 of this subpart ....................................... 1,000 
5. Failure to obtain a written approval, as required by § 3174.13 of this subpart, before using any oil measurement method other 

than tank gauging, LACT system, or CMS at a FMP ...................................................................................................................... 1,000 

[FR Doc. 2016–25405 Filed 11–16–16; 8:45 am] 
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1 This figure includes 168 million barrels of 
regularly classified oil, plus additional sales of 
condensate, sweet and sour crude, black wax crude, 
other liquid hydrocarbons, inlet scrubber and drip 
or scrubber condensate, and oil losses, all of which 
are considered to be part of oil sales for accounting 
purposes. 

2 This figure includes all processed and 
unprocessed volumes recovered on-lease, nitrogen, 
fuel gas, coalbed methane, and any volumes of gas 
lost due to venting or flaring. 

3 Order 5 has been in effect since March 27, 1989 
(see 54 Federal Register (FR) 8100). 

4 Over the years, the BLM has issued seven 
Onshore Oil and Gas Orders that have dealt with 
different aspects of oil and gas production. These 
Orders were published in the FR, both for public 
comment and in final form, but they do not appear 
in the CFR. Although they are not codified in the 
CFR, all Onshore Orders have been issued 
consistent with Administrative Procedure Act 
(APA) notice and comment rulemaking procedures, 
and therefore have the effect of regulations and 
apply nationwide to all Federal and Indian (except 
the Osage Tribe) onshore oil and gas leases. 

DEPARTMENT OF THE INTERIOR 

Bureau of Land Management 

43 CFR Parts 3160 and 3170 

[17X.LLWO310000.L13100000.PP0000] 

RIN 1004–AE17 

Onshore Oil and Gas Operations; 
Federal and Indian Oil and Gas Leases; 
Measurement of Gas 

AGENCY: Bureau of Land Management, 
Interior. 
ACTION: Final rule. 

SUMMARY: This final rule updates and 
replaces Onshore Oil and Gas Order No. 
5 (Order 5) with a new regulation 
codified in the Code of Federal 
Regulations (CFR). Like Order 5, this 
rule establishes minimum standards for 
accurate measurement and proper 
reporting of all gas removed or sold 
from Federal and Indian (except the 
Osage Tribe) leases, units, unit 
participating areas (PAs), and areas 
subject to communitization agreements 
(CAs). It provides a system for 
production accountability by operators, 
lessees, purchasers, and transporters. 
This rule establishes overall gas 
measurement performance standards 
and includes, among other things, 
requirements for the hardware and 
software related to gas metering 
equipment and reporting and 
recordkeeping. This rule also identifies 
certain specific acts of noncompliance 
that may result in an immediate 
assessment and provides a process for 
the Bureau of Land Management (BLM) 
to consider variances from the 
requirements of this rule. 
DATES: The final rule is effective on 
January 17, 2017. The incorporation by 
reference of certain publications listed 
in the rule is approved by the Director 
of the Federal Register as of January 17, 
2017. 
FOR FURTHER INFORMATION CONTACT: 
Richard Estabrook, Petroleum Engineer, 
Division of Fluid Minerals, 707–468– 
4052, or Steven Wells, Division Chief, 
Division of Fluid Minerals, 202–912– 
7143, for information regarding the 
BLM’s Fluid Minerals Program. For 
questions relating to regulatory process 
issues, please contact Faith Bremner at 
202–912–7441. Persons who use a 
telecommunications device for the deaf 
(TDD) may call the Federal Relay 
Service at 1–800–877–8339 to contact 
the above individual during normal 
business hours. The Service is available 
24 hours a day, 7 days a week to leave 
a message or question with the above 

individual. You will receive a reply 
during normal business hours. 
SUPPLEMENTARY INFORMATION: 
I. Background and Overview 
II. Discussion of Final Rule and Comments 

on the Proposed Rule 
III. Overview of Public Involvement and 

Consistency With GAO 
Recommendations 

IV. Procedural Matters 

I. Background and Overview 

Under applicable laws, royalties are 
owed on all production removed or sold 
from Federal and Indian oil and gas 
leases. The basis for those royalty 
payments is the measured volume and 
quality of the production from those 
leases. In fiscal year (FY) 2015, onshore 
Federal oil and gas lease holders sold 
180 million barrels of oil,1 2.5 trillion 
cubic feet of natural gas,2 and 2.6 billion 
gallons of natural gas liquids, with a 
market value of more than $17.7 billion, 
and generating royalties of almost $2 
billion. Nearly half of these revenues 
were distributed to the States in which 
the leases are located. Lease holders on 
tribal and Indian lands sold 59 million 
barrels of oil, 239 billion cubic feet of 
natural gas, and 182 million gallons of 
natural gas liquids, with a market value 
of over $3.6 billion, generating royalties 
of over $0.6 billion that were all 
distributed to the applicable tribes and 
individual allottment owners. 

As explained in the preamble for the 
proposed rule, given the magnitude of 
this production and the BLM’s statutory 
and management obligations, it is 
critically important that the BLM ensure 
that operators accurately measure, 
report, and account for that production. 
The final rule helps achieve that 
objective by updating and replacing 
Order 5’s requirements with respect to 
the measurement of gas with regulations 
codified in the CFR that reflect changes 
in applicable laws, metering technology, 
and industry standards since Order 5 
was first promulgated in 1989.3 

The basis for this rule is the Secretary 
of the Interior’s authority under various 
Federal and Indian mineral leasing laws 
to manage oil and gas operations, which 
authority has been delegated to the 
BLM. In implementing that authority, 

the BLM issued onshore oil and gas 
operating regulations that are codified at 
43 CFR part 3160. The regulations at 43 
CFR part 3160, Onshore Oil and Gas 
Operations, in § 3164.1, provide for the 
issuance of Onshore Oil and Gas Orders 
to ‘‘implement and supplement’’ the 
regulations in part 3160.4 The table in 
§ 3164.1(b) lists the existing Orders. 
This final rule updates and replaces 
Order 5 and will be codified in the CFR, 
primarily in new subpart 3175. Like 
Order 5, this final rule sets the 
requirements for the measurement of gas 
produced or sold from a lease; it does 
not address other circumstances in 
which the BLM requires royalty 
payment, such as for avoidably lost gas 
(see Notice to Lessees and Operators of 
Onshore Federal and Indian Oil and Gas 
Leases (NTL–4A), Royalty or 
Compensation for Oil and Gas Lost, 44 
FR 76600 (Dec. 27, 1979); see also 81 FR 
6616 (February 8, 2016)). 

Consistent with updating and 
replacing Order 5, this rule also 
supersedes various statewide NTLs that 
have been issued from time-to-time to 
provide additional guidance regarding 
compliance with the requirements of 
Order 5, including: 

• NM NTL 92–5, January 1, 1992; 
• WY NTL 2004–1, April 23, 2004; 
• CA NTL 2007–1, April 16, 2007; 
• MT NTL 2007–1, May 4, 2007; 
• UT NTL 2007–1, August 24, 2007; 
• CO NTL 2007–1, December 21, 

2007; 
• NM NTL 2008–1, January 29, 2008; 
• ES NTL 2008–1, September 17, 

2008; 
• AK NTL 2009–1, July 29, 2009; and 
• CO NTL 2014–01, May 19, 2014. 
Although this rule supersedes Order 5 

and various statewide NTLs, the 
existing requirements of Order 5 and 
those NTLs remain in effect during the 
phase-in periods—specified in 
§ 3175.60(b)—for the rule’s new 
requirements. 

The requirements in this rule help 
ensure that the Department of the 
Interior (DOI or the Department) meets 
it responsibility to collect royalties on 
gas extracted from Federal onshore and 
Indian (except the Osage Tribe) leases. 
The proper measurement of gas is 
essential to ensure that the American 
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5 The Subcommittee was commissioned to report 
to the Royalty Policy Committee, which was 
chartered under the Federal Advisory Committee 
Act (FACA) to provide advice to the Secretary and 
other departmental officials responsible for 
managing mineral leasing activities and to provide 
a forum for the public to voice concerns about 
mineral leasing activities. 

public, as well as Indian tribes and 
individual allottees, receive the 
royalties to which they are entitled on 
oil and gas produced from Federal and 
Indian leases, respectively. 

As explained in the preamble to the 
proposed rule, these changes were 
prompted by internal and external 
concerns about the adequacy of the 
BLM’s existing gas measurement rules. 
Notably, these concerns were 
highlighted in several external reviews 
of the BLM’s measurement program by 
three independent outside entities—the 
Secretary of the Interior’s (Secretary’s) 
Subcommittee on Royalty Management 
(the Subcommittee) in 2007, the DOI’s 
Office of the Inspector General (OIG) in 
2009, and the Government 
Accountability Office (GAO) in 2010, 
2011, 2013, and 2015—all of which 
have repeatedly recommended that the 
BLM evaluate its gas measurement 
guidance and regulations to ensure that 
operators are properly accounting for 
production from Federal and Indian 
leases and are paying the proper 
royalties. Specifically, these groups 
found with respect to gas measurement 
that the DOI needed to provide 
Department-wide guidance on 
measurement technologies and 
processes not addressed in current 
regulations, including guidance on the 
process for approving variances in 
instances when new technologies or 
processes are developed that are not yet 
addressed by existing rules. As 
explained in the Section-by-Section 
analysis, the provisions of this final rule 
respond to these recommendations. 

In 2007, the Secretary appointed an 
independent panel—the 
Subcommittee—to review the 
Department’s procedures and processes 
related to the management of mineral 
revenues and to provide advice to the 
Department based on that review.5 In a 
report dated December 17, 2007, the 
Subcommittee determined that the 
BLM’s guidance regarding production 
accountability and measurement is 
‘‘unconsolidated, outdated, and 
sometimes insufficient’’ (Subcommittee 
report, p. 30). The Subcommittee report 
found that this results in inconsistent 
and outmoded approaches to 
production accountability and 
measurement tasks and, ultimately, 
potential inaccuracies in royalty 
collections. The final rule in part results 

from the recommendations contained in 
the Subcommittee’s report, which was 
issued on December 17, 2007. 

Specifically, the Subcommittee report 
expressed concern that the applicable 
‘‘BLM policy and guidance is outdated’’ 
and ‘‘some policy memoranda have 
expired’’ (Subcommittee report, p. 31). 
It also noted that ‘‘BLM policy and 
guidance have not been consolidated in 
a single document or publication,’’ 
which has led to the ‘‘BLM’s 31 oil and 
gas field offices using varying policy 
and guidance’’ (id.). For example, ‘‘some 
BLM State Offices have issued their own 
‘Notices to Lessees’ for oil and gas 
operations’’ (id.). While the 
Subcommittee recognized that such 
NTLs may have a positive effect on 
some oil and gas field operations, it also 
observed that they necessarily ‘‘lack a 
national perspective and may introduce 
inconsistencies among State (Offices)’’ 
(id.). Of the 110 recommendations made 
in the 2007 Subcommittee report, 12 
recommendations relate directly to 
improving the measurement and 
reporting of natural gas volume and 
heating value. For example, the 
Subcommittee paid particular attention 
to the measurement and reporting of 
heating value because it has a direct 
impact on royalties ultimately collected 
as heating value establishes the energy 
content of a particular volume of gas, a 
key component of its market value. 
Heating value is as important to 
calculating royalties due as measured 
volume. Currently, Order 5 requires 
only yearly measurement of natural gas 
heating value and there are no BLM 
standards for how operators should 
measure heating value, where they 
should measure it, how they should 
analyze it, or on what basis they should 
report it. The requirements in subpart 
3175 of this final rule establish these 
standards. 

This rule also addresses findings and 
recommendations made in two GAO 
reports and one OIG report: (1) GAO 
Report to Congressional Requesters, Oil 
and Gas Management: Interior’s Oil and 
Gas Production Verification Efforts Do 
Not Provide Reasonable Assurance of 
Accurate Measurement of Production 
Volumes, GAO–10–313 (GAO Report 
10–313); (2) GAO Report to 
Congressional Requesters, Oil and Gas 
Resources, Interior’s Production 
Verification Efforts and Royalty Data 
Have Improved, But Further Actions 
Needed, GAO–15–39 (GAO Report 15– 
39); and (3) OIG Report, Bureau of Land 
Management’s Oil and Gas Inspection 
and Enforcement Program (CR–EV– 
0001–2009) (OIG Report). 

Consistent with the Subcommittee’s 
findings, the GAO found that the 

Department’s measurement regulations 
and policies do not provide reasonable 
assurances that oil and gas are 
accurately measured because, among 
other things, its policies for tracking 
where and how oil and gas are 
measured are not consistent and 
effective (GAO Report 10–313, p. 20). 
The report also found that the BLM’s 
regulations do not reflect current 
industry-adopted measurement 
technologies and standards designed to 
improve oil and gas measurement 
(ibid.). The GAO recommended that the 
DOI provide Department-wide guidance 
on measurement technologies not 
addressed in current regulations and 
approve variances for measurement 
technologies in instances when the 
technologies are not addressed in 
current regulations or Department-wide 
guidance (see ibid, p. 80). The OIG 
Report made a similar recommendation 
that the BLM, ‘‘Ensure that oil and gas 
regulations are current by updating and 
issuing onshore orders . . .’’ (see OIG 
Report, p. 11). In its 2015 report, the 
GAO reiterated that ‘‘Interior’s 
measurement regulations do not reflect 
current measurement technologies and 
standards,’’ and that this ‘‘hampers the 
agency’s ability to have reasonable 
assurance that oil and gas production is 
being measured accurately and verified 
. . .’’ (GAO Report 15–39, p. 16). 
Among its recommendations were that 
the Secretary direct the BLM to ‘‘meet 
its established timeframe for issuing 
final regulations for gas measurement’’ 
(ibid., p. 32). 

In total, the GAO made 19 
recommendations to improve the BLM’s 
ability to ensure that oil and gas 
produced from Federal and Indian lands 
are accurately measured and properly 
reported (GAO Report 10–313), a 
number of which relate to gas 
measurement. For example, the report 
recommends that the BLM establish 
goals that would allow it to witness gas 
sample collections; however, it 
recognized that the BLM must first 
establish gas sampling standards as a 
basis for inspection and enforcement 
actions. This final rule establishes those 
standards. Similarly, the 2015 GAO 
report recommends, among other things, 
that the BLM issue new regulations 
pertaining to gas measurement, which 
this rule accomplishes. 

It should also be noted that the GAO’s 
recommendations regarding gas 
measurement are also one of the bases 
for the GAO’s inclusion of the 
Department’s oil and gas program on the 
GAO’s High Risk List in 2011 (GAO–11– 
278) and for its continuing to keep the 
program on the list in the 2013 and 2015 
updates (GAO–13–283 (2013) and GAO– 
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15–290 (2015)). Specifically, the GAO 
concluded with respect to the High Risk 
List that inclusion of the BLM’s oil and 
gas program is justified because, among 
other things, the program’s existing 
policies and regulations do not provide 
‘‘reasonable assurance that . . . gas 
produced from federal leases is 
accurately measured and that the public 
is getting an appropriate share of oil and 
gas revenues’’ (GAO–11–278, p. 38). 

In addition to these external reports 
and assessments, the provisions of this 
rule are also based on the BLM’s own 
internal assessment of the adequacy of 
the existing requirements of Order 5. 
For example, because many 
improvements in technology and 
industry standards have occurred since 
Order 5 was issued, the BLM has had to 
develop a number of statewide NTLs 
and/or approve a number of site-specific 
variances. This final rule addresses 
these issues and supersedes the 
statewide NTLs. 

The following summarizes and briefly 
explains the most significant provisions 
in this final rule. Each of these is 
discussed more fully in the Section-by- 
Section analysis below. For that reason, 
references to specific section and 
paragraph numbers are omitted in the 
body of this summary discussion. 

1. Determining and Reporting Heating 
Value and Relative Density (§§ 3175.110 
Through 3175.126) 

The most significant requirements of 
the final rule are related to determining 
and reporting the heating value and 
relative density of all gas produced. 
Royalties on gas are calculated by 
multiplying the volume of the gas 
removed or sold from the lease 
(generally expressed in thousands of 
standard cubic feet (Mcf)) by the heating 
value of the gas in British thermal units 
(Btu) per unit volume, the value of the 
gas (expressed in dollars per million Btu 
(MMBtu)), and the fixed royalty rate. 
Therefore, a 10 percent error in the 
reported heating value would result in 
the same error in royalty as a 10 percent 
error in volume measurement. Relative 
density, which is a measure of the 
average mass of the molecules flowing 
through the meter, is used in the 
calculation of flow rate and volume. 
Because the flow equation uses the 
square root of relative density, a 10 
percent error in relative density would 
only result in a 5 percent error in the 
volume calculation. Both heating value 
and relative density are determined 
from the same gas sample. 

Currently, Order 5 requires a 
determination of heating value only 
once per year. Federal and Indian 
onshore gas producers can then use that 

value in the royalty calculations for an 
entire year. There are currently no 
requirements in Order 5 for determining 
relative density. Existing regulations do 
not have standards for how gas samples 
used in determining heating value and 
relative density should be taken and 
analyzed to avoid biasing the results. In 
addition, existing regulations do not 
prescribe when and how operators 
should report the results to the BLM. 

In response to a Subcommittee 
recommendation that the BLM 
determine the potential heating-value 
variability of produced natural gas and 
estimate its implications for royalty 
payments, the BLM conducted a study 
of 180 gas facility measurement points 
(FMPs) that found significant sample-to- 
sample variability in heating value and 
relative density. The ‘‘BLM Gas 
Variability Study Final Report,’’ dated 
May 21, 2010, used 1,895 gas analyses 
gathered from 65 formations. In one 
example, the study found that heating 
values measured from samples taken at 
a gas meter in the Anderson Coal 
formation in the Powder River Basin 
varied ±31.41 percent, while relative 
density varied ±19.98 percent. In 
multiple samples collected at another 
gas meter in the same formation, heating 
values varied by only ±2.58 percent, 
while relative density varied by ±3.53 
percent (p. 25). Overall, the uncertainty 
(statistical range of error that indicates 
the risk of measurement error) in 
heating value and relative density in 
this study was ±5.09 percent, which, 
across the board, could amount to ±$127 
million in royalties based on 2008 total 
onshore Federal and Indian royalty 
payments of about $2.5 billion (p. 16). 

The study concluded that heating 
value variability is unique to each gas 
meter and is not related to reservoir 
type, production type, age of the well, 
richness of the gas, flowing temperature, 
flow rate, or several other factors that 
were included in the study (p. 17). The 
study also concluded that more frequent 
sampling increases the accuracy of 
average annual heating value 
determinations (p. 11). 

This rule strengthens the BLM’s 
regulations on measuring heating value 
and relative density by requiring 
operators to sample all meters more 
frequently than required under Order 5, 
except very-low-volume meters 
(measuring 35 Mcf/day or less), for 
which annual sampling remains 
sufficient. Low-volume FMPs 
(measuring more than 35 Mcf/day, but 
less than or equal to 200 Mcf/day) must 
be sampled every 6 months; high- 
volume FMPs (measuring more than 200 
Mcf/day, but less than or equal to 1,000 
Mcf/day) must initially be sampled 

every 3 months; very-high-volume FMPs 
(measuring more than 1,000 Mcf/day) 
must initially be sampled every month. 
In developing this rule, the BLM 
realized that a fixed sampling frequency 
may not achieve a consistent level of 
uncertainty in heating value for high- 
volume and very-high-volume meters. 
For example, a 3-month sampling 
frequency may not adequately reduce 
average annual heating value 
uncertainty in a meter which has 
exhibited a high degree of variability in 
the past. On the other hand, a 3-month 
sampling frequency may be excessive 
for a meter that has very consistent 
heating values from one sample to the 
next. If a high- or very-high-volume 
FMP did not meet these heating-value 
uncertainty limits, the BLM will adjust 
the sampling frequency at that FMP 
until the heating value meets the 
uncertainty standards. If a very-high- 
volume FMP continues to exceed the 
uncertainty standards, the final rule 
includes a provision that allows the 
BLM to require the installation of 
composite samplers or on-line gas 
chromatographs (GCs), which 
automatically sample gas at frequent 
intervals. 

The rule also sets new average annual 
heating value uncertainty standards of 
±2 percent for high-volume FMPs and 
±1 percent for very-high-volume FMPs. 
The BLM established these uncertainty 
thresholds by determining the 
uncertainty at which the cost of 
compliance equals the risk of royalty 
underpayment or overpayment. 

In addition to prescribing uncertainty 
standards and more frequent sampling, 
this rule also improves measurement 
and reporting of heating values and 
relative density by setting standards for 
gas sampling and analysis. These 
standards specify sampling locations 
and methods, analysis methods, and the 
minimum number of components that 
must be analyzed. The standards also 
set requirements for how and when 
operators report the results to the BLM 
and the Office of Natural Resources 
Revenue (ONRR), and define the 
effective date of the heating value and 
relative density that is determined from 
the sample. 

2. Meter Inspections (§ 3175.80) 
This rule requires operators to 

periodically inspect the insides of meter 
tubes for pitting, scaling, and the 
buildup of foreign substances, which 
could bias measurement. Existing 
regulations do not address this issue. 
Under this rule, basic meter tube 
inspections are required once every 5 
years at low-volume FMPs, once every 
2 years at high-volume FMPs, and 
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6 The PMT will be distinguished from the DOI’s 
Gas and Oil Measurement Team (GOMT), which 
consists of members with gas or oil measurement 
expertise from the BLM, the ONRR, and the Bureau 
of Safety and Environmental Enforcement (BSEE). 

BSEE handles production accountability for Federal 
offshore leases. The DOI GOMT is a coordinating 
body that enables the BLM and BSEE to consider 
measurement issues and track developments of 
common concern to both agencies. The BLM will 

not use a dual-agency approval process for the use 
of new measurement technologies for onshore 
leases. The BLM anticipates that members of the 
BLM PMT will participate as a part of the DOI 
GOMT. 

yearly at very-high-volume FMPs. The 
BLM has the ability to increase this 
frequency if a basic inspection identifies 
any issues or if the meter tube operates 
in adverse conditions, such as with 
corrosive or erosive gas flow. If the basic 
inspection indicates the presence of 
pitting, obstructions, or a buildup of 
foreign substances, at low-volume FMPs 
the operator must clean the meter tube 
of obstructions and foreign substances; 
at high- and very-high-volume FMPs, 
the operator must conduct a detailed 
meter tube inspection. A detailed meter- 
tube inspection involves removing or 
disassembling the meter run. Operators 
must repair or replace meter tubes that 
no longer meet the requirements in this 
rule. 

3. Meter Verification or Calibration 
(§§ 3175.92 and 3175.102) 

The rule changes routine meter 
verification or calibration requirements 
from current requirements under Order 
5. Verification frequency is decreased at 
all very-low-volume FMPs and low- 
volume FMPs using electronic gas 
measurement (EGM) systems. 
Verification frequency is unchanged 
from current regulations for low-volume 
FMPs using mechanical recorders and 
high- and very-high-volume FMPs. 
Currently, under Order 5, all meters are 
required to undergo routine verification 
every 3 months, regardless of the 
throughput volume. 

The rule restricts the use of 
mechanical chart recorders to low- and 
very-low-volume FMPs because the 
accuracy and performance of 
mechanical chart recorders is not 
defined well enough for the BLM to 
quantify the overall measurement 
uncertainty. Between 80 and 90 percent 
of gas meters at Federal onshore and 
Indian FMPs use EGM systems. 

4. Requirements for EGM Systems 
(§§ 3175.31, 3175.100 Through 3175.104 
and §§ 3175.130 Through 3175.144) 

Although industry has used EGM 
systems for about 30 years, Order 5 does 
not currently address them. Instead, the 
BLM has regulated their use through 
statewide NTLs, which do not address 
many aspects unique to EGMs, such as 
volume calculation and data-gathering 
and retention requirements. This rule 
includes many of the existing NTL 
requirements for EGM systems and adds 
some new requirements relating to 

onsite information, gauge lines, 
verification, test equipment, 
calculations, and information generated 
and retained by the EGM systems. The 
rule includes a significant change in 
those requirements by revising the 
maximum flow-rate uncertainty that is 
currently allowed under existing 
statewide NTLs. Under the NTLs, flow- 
rate equipment at FMPs that measure 
more than 100 Mcf/day is required to 
meet a ±3 percent uncertainty level. The 
rule maintains that level of uncertainty 
for high-volume FMPs although the 
threshold is raised to 200 Mcf/day. 
Under this rule, equipment at very-high- 
volume FMPs must comply with a new 
±2 percent uncertainty requirement. 
Flow-rate equipment at FMPs that 
measure less than 200 Mcf/day is 
exempt from these uncertainty 
requirements. The BLM is maintaining 
this exemption because it believes that 
compliance costs for these FMPs could 
cause some operators to shut in their 
wells instead of making improvements. 
The BLM believes the royalties lost by 
such shut-ins would exceed any 
royalties that might be gained through 
upgrades at such facilities. 

One area that this rule addresses, 
which is not addressed by existing 
NTLs, is the accuracy of transducers and 
flow-computer software used in EGM 
systems. Transducers send electronic 
data to flow computers, which use that 
data, along with other data that are 
programmed into the flow computers, to 
calculate volumes and flow rates. 
Currently, the BLM must accept 
transducer manufacturers’ claimed 
performance specifications when 
calculating uncertainty. Neither the 
American Petroleum Institute (API) nor 
the Gas Processors Association (GPA) 
has standards for determining these 
performance specifications. For this 
reason, the rule requires operators or 
manufacturers to ‘‘type test’’ transducers 
at a qualified testing facility using a 
standard testing protocol defined in this 
rule or, for transducers that are already 
in use at FMPs, submit existing test data 
to the BLM for review. The purpose of 
this review is to quantify the 
uncertainty of the transducers using 
actual test data, rather than relying on 
the manufacturer’s performance 
specifications. The BLM will then 
incorporate the test results into the 
calculation of overall measurement 
uncertainty based on each transducer 

tested. The rule also requires operators 
or manufacturers to test flow computers 
and flow-computer software at qualified 
testing facilities, using a standard 
testing protocol defined in this rule, to 
assess the ability of those flow- 
computers and software versions to 
accurately calculate flow rate, volume, 
and other values that are used in the 
BLM’s verification process. Only those 
flow computers and flow computer 
software versions that demonstrate the 
ability to perform these calculations 
within the tolerances established by the 
BLM will be allowed for use on Federal 
and Indian leases. 

An integral part of the BLM’s 
evaluation process is the Production 
Measurement Team (PMT), made up of 
measurement experts designated by the 
BLM.6 The rule requires that the PMT 
review the results of type testing done 
on transducers and flow-computer 
software and make recommendations to 
the BLM. If approved, the BLM will post 
the make, model, and range of the 
transducer or software version on the 
BLM website as being appropriate for 
use. The BLM will also use the PMT to 
evaluate and make recommendations on 
the use of other new types of 
equipment, such as flow conditioners 
and primary devices, new measurement 
sampling, or analysis methods. 

II. Discussion of Final Rule and 
Comments on the Proposed Rule 

A. General Overview of Final Rule 

As discussed in the Background and 
Overview section of this preamble, the 
provisions of Order 5 have not kept pace 
with industry standards and practices, 
statutory requirements, or applicable 
measurement technology and practices. 
This final rule updates and replaces 
those requirements by establishing the 
minimum standards for accurate 
measurement and proper reporting of all 
gas sold from Federal and Indian 
(except the Osage Tribe) leases, units, 
unit PAs, and areas subject to CAs, by 
providing a system for production 
accountability by operators, lessees, 
purchasers, and transporters. The 
following table provides an overview of 
the changes between the proposed rule 
and this final rule. A similar chart 
explaining the differences between the 
proposed rule and Order 5 appears in 
the proposed rule at 80 FR 61650 
(October 13, 2015). 
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Proposed Rule Final Rule Substantive Changes 
§3175.10- §3175.10- The final rule changes the term 
Definitions and Definitions and "marginal-volume FMP" to "very-low-
acronyms acronyms volume" FMP and its range changes 

from less than or equal to 15 Mcf/day in 
the proposed rule to less than or equal to 
35 Mcf/day in the final rule. The final 
rule changes the range for low-volume 
FMPs from 15 Mcf/day to less than 100 
Mcf/day in the proposed rule to 35 
Mcf/day to less than 200 Mcf/day in the 
final rule. The final rule changes the 
range ofhigh-volume FMPs from 100 
Mcf/day to less than 1,000 Mcf/day in 
the proposed rule to 200 Mcf/day to less 
than 1,000 Mcf/day in the final rule. The 
final rule changes the averaging period 
used to determine the flow categories. In 
the proposed rule, the category would 
have been calculated over the previous 
12 months ofthe life ofthe meter, 
whichever is shorter. The final rule 
removes the timeframe over which the 
flow category is calculated, and instead 
refers to a new definition of "averaging 
period" that is added to subpart 3170. 
The final rule includes a definition for 
"variability" and removes the definition 
in the proposed rule for "significant 
digits." 

§ 3175.20- General § 3175.20- General None. 
requirements requirements 
§ 3175.30- Specific § 3175.31 -Specific The final rule adds a default calculation 
performance performance method for uncertainty of average annual 
requirements requirements heating value. The method added to the 

final rule is the same as the one 
identified in the BLM' s heating value 
variability study that was discussed and 
relied on in preparing both the proposed 
and final rules. 

§3175.31- §3175.30- The final rule adopts the latest versions 
Incorporation by Incorporation by of certain API and GP A standards along 
reference reference with an additional GP A standard, and 
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incorporates them by reference into the 
BLM' s oil and gas regulations. The final 
rule also incorporates older versions of 
API standards referenced in Order 5 and 
the Statewide NTLs for electronic flow 
computers (EFCs). 

§3175.40- §3175.40- None. 
Measurement Measurement 
equipment approved equipment approved 
by standard or make by standard or make 
and model and model 
§ 3175.41 -Flange- § 3175.41 -Flange- None. 
tapped orifice plates tapped orifice plates 
§ 3175.42- Chart § 3175.42- Chart None. 
recorders recorders 
§ 3175.43- § 3175.43- For transducers in use before January 1 7, 
Transducers Transducers 201 7, the final rule allows operators or 

manufacturers to submit existing test 
data in lieu of performing the testing 
protocols in§ 3175.130. 

§ 3175.44- Flow § 3175.44- Flow The final rule requires operators or 
computers computers manufacturers to submit a description of 

changes for all new software versions, 
regardless of whether or not they affect 
the determination of flow rate, volume, 
heating value, or auditability. The final 
rule exempts software versions used at 
low- and very-low-volume FMPs from 
the testing provisions of this paragraph, 
unless the BLM requires otherwise. 

§ 3175.45- Gas § 3175.45- Gas None. 
chromatographs chromatographs 
§ 3175.46- Isolating § 3175.46- Isolating The final rule removes the provision 
flow conditioners flow conditioners allowing the BLM to require additional 

flow conditioner testing beyond what 
API 14.3.2, Annex D requires. 

§3175.47- §3175.47- The final rule allows either operators or 
Differential primary Differential primary manufacturers to test differential primary 
devices other than devices other than devices. The proposed rule would have 
flange-tapped orifice flange-tapped orifice required the operator to perform the 
plates plates testing. 
§ 3175.48- Linear § 3175.48- Linear The final rule allows the BLM to 
measurement devices measurement devices approve linear measurement devices by 

make, model, and size. 
No section in the §3175.49- The final rule adds accounting systems to 
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proposed rule Accounting systems the list of measurement equipment 
approved by standard or make and 
model. 

§3175.60- §3175.60- The final rule delays implementation of 
Timeframes for Timeframes for provisions in§ 3175.120(e) and (f);§ 
compliance compliance 3175.115(b); §§ 3175.43 and 3175.44; 

and §§ 3175.46 through 3175.49 until 
January 17, 2019. The final rule also 
extends the compliance timeframe for 
very-high-volume FMPs from 6 months 
in the proposed rule to 1 year. 

No section in the § 3175.61- The final rule grandfathers meter tubes 
proposed rule Grandfathering existing as of January 17, 2017 at low-

and high-volume FMPs; however, the 
meter tubes must still meet the 
requirements of the American Gas 
Association (AGA) Report No.3 (1985). 
The final rule grandfathers EGM 
software at very-low-volume FMPs 
existing prior to January 17, 2017; 
however, it must meet the requirements 
of AGA Report No.3 (1985), and NX-
19. The final rule grandfathers EGM 
software at low-volume FMPs existing 
prior to January 17, 2017, but it must 
meet the requirements of API 14.3.3 
(1992). 

§3175.70- §3175.70- None. 
Measurement Measurement 
location location 
§ 3175.80- Flange- § 3175.80- Flange- The final rule exempts very-low-volume 
tapped orifice plates tapped orifice plates FMPs from orifice plate eccentricity and 
(primary devices) (primary devices) perpendicularity requirements and 

requirements for inspecting FMPs 
measuring production from a new or re-
fractured well. The final rule changes the 
term "visual meter tube inspection" to 
"basic meter tube inspection," and sets 
performance standards for this type of 
inspection. The final rule only requires a 
detailed meter tube inspection when it is 
triggered by a basic meter tube 
inspection and requires the inspection 
within 30 days ofthe basic inspection. If 
a basic meter tube inspection reveals 
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issues at a low-volume FMP, the final 
rule only requires the operator to clean 
the meter tube instead of performing a 
detailed inspection. The final rule adds 
re-fracturing to the conditions that 
trigger inspections for a "new FMP 
orifice plate inspection." The final rule 
allows operators to submit a monthly or 
quarterly schedule of routine orifice plate 
inspections in lieu of a 72-hour notice. 
The final rule deems that the location of 
a 19-tube-bundle flow straightener 
installed in accordance with AGA Report 
No.3 (1985) complies with API 14.3.2 
(2016), if the Beta ratio is less than 0.5. 
The final rule allows insulation or heat 
tracing as acceptable methods to achieve 
the same temperature as the temperature 
at the orifice plate. 

§3175.90- §3175.90- None. 
Mechanical recorder Mechanical recorder 
(secondary device) (secondary device) 
§ 3175.91- § 3175.91- The final rule allows 3/8-inch nominal 
Installation and Installation and diameter gauge lines. The final rule does 
operation of operation of not require gauge lines to be made out of 
mechanical recorders mechanical recorders stainless steel and adds a requirement 

that gauge lines can have no visible sag. 
§3175.92- §3175.92- The final rule allows operators to submit 
Verification and Verification and monthly or quarterly schedules of 
calibration of calibration of verifications to the BLM in lieu of a 72-
mechanical recorders mechanical recorders hour notice. 
§ 3175.93- § 3175.93- None. 
Integration Integration 
statements statements 
§ 3175.94- Volume § 3175.94- Volume None. 
determination determination 
§ 3175.100- § 3175.100- None. 
Electronic gas Electronic gas 
measurement measurement 
(secondary and (secondary and 
tertiary device) tertiary device) 
§ 3175.101- § 3175.101- The final rule allows 3/8-inch nominal 
Installation and Installation and diameter gauge lines. The final rule does 
operation of operation of not require gauge lines to be made out of 
electronic gas electronic gas stainless steel and adds a requirement 
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measurement systems measurement systems that gauge lines can have no visible sag. 
The final rule allows operators to display 
a unique meter identification number in 
lieu of the FMP number and reduces the 
number of items that the flow computer 
has to display from 13 to 8. The final 
rule allows differential-pressure 
transducers to exceed their upper 
calibrated limit for brief periods in 
plunger lift operations, if approved by 
theBLM. 

§ 3175.102- § 3175.102- The final rule only requires the operator 
Verification and Verification and tore-zero a differential-pressure 
calibration of calibration of transducer if the zero reading under 
electronic gas electronic gas working pressure changes by more than 
measurement systems measurement systems the reference accuracy of the transducer. 

The final rule defines how close to the 
normal operating pressure the normal 
verification point has to be. The final 
rule adds a provision that requires the 
operator to replace a transducer if the as-
found values are out of tolerance for two 
consecutive verifications. The final rule 
allows operators to submit monthly or 
quarterly schedules of verifications to the 
BLM in lieu of a 72-hour notice. The 
final rule requires amended reports if the 
verification error is 2 percent or 2 
Mcf/day, whichever is greater. 

§ 3175.103- Flow § 3175.103- Flow None. 
rate, volume, and rate, volume, and 
average value average value 
calculation calculation 
§ 3175.104- Logs § 3175.104- Logs The final rule specifies the number of 
and records and records decimal places for certain variables on a 

quantity transaction record (QTR) 
instead of the number of significant 
digits. The final rule no longer requires 
the event log to record the length of a 
power outage. The final rule only allows 
accounting systems for reporting to the 
BLM if the accounting system has been 
reviewed by the PMT and approved by 
theBLM. 

§ 3175.110- Gas § 3175.110- Gas None. 
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sampling and sampling and 
analysis analysis 
§ 3175.111- General § 3175.111- General The final rule requires operators to 
sampling sampling maintain sample system temperature at 
requirements requirements or above the flowing temperature of the 

gas or 30°F above the hydrocarbon dew 
point (HCDP), if the HCDP is calculated. 

§3175.112- §3175.112- The final rule adopts API standards for 
Sampling probe and Sampling probe and the sample probe location instead of 
tubing tubing requiring operators to install it 1-2 times 

dimension "DL" downstream of the 
orifice plate. The final rule allows the 
use of insulation and/or heat tracing to 
achieve the condition that sample probes 
are exposed to the same ambient 
temperature as the primary device. The 
final rule incorporates Table 1 in API 
14.1 for the sample probe length. 

§ 3175.113- Spot § 3175.113- Spot The final rule allows operators to submit 
samples - general samples - general monthly or quarterly schedules of 
requirements requirements sampling to the BLM in lieu of a 72-hour 

notice. The final rule no longer requires 
sample cylinders to be made of stainless 
steel as long as they comply with API 
14.1, Subsection 9.1. The final rule no 
longer requires sample cylinders to be 
sealed after cleaning. The final rule no 
longer requires GC filters to be cleaned 
or replaced. The final rule requires 
operators using portable GCs to run 
samples until three consecutive samples 
are within 16 Btu per standard cubic foot 
(Btu/scf) for high-volume FMPs and 8 
Btu/scf for very-high-volume FMPs. The 
final rule requires the heating value to be 
calculated from the average of the three 
consecutive samples or the median 
heating value. 

§3175.114-Spot §3175.114-Spot None. 
samples - allowable samples - allowable 
methods methods 
§ 3175.115- Spot § 3175.115- Spot The final rule does not allow the BLM to 
samples - frequency samples - frequency change the sampling frequency for high-

volume FMPs until 2 years of analyses 
have been obtained, and 1 year of 
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analyses for very-high-volume FMPs. 
The final rule eliminates the requirement 
for weekly sampling and the use of 
composite or on-line GCs for high-
volume FMPs. 

§3175.116- §3175.116- None. 
Composite sampling Composite sampling 
methods methods 
§ 3175.117- On-line § 3175.117- On-line None. 
gas chromatographs gas chromatographs 
§ 3175.118- Gas § 3175.118- Gas The final rule requires an un-normalized 
chromatograph chromatograph mole percent between 97 and 103. The 
requirements requirements final rule requires that portable GCs are 

verified every 7 days - the same as 
laboratory GCs. The final rule eliminates 
the requirement that the gas used for 
verification must be different from the 
gas used for calibration. Instead, the final 
rule adds a requirement that all new 
calibration gas must be authenticated and 
maintained per GPA 2198-03. The final 
rule requires verification if the 
composition determined by the GC 
varies from the composition of the 
calibration gas by more than the 
reproducibility in GPA 2261-13. The 
final rule requires that chromatograms 
generated during verification must be 
retained. The final rule incorporates GP A 
2286-14 for obtaining an extended 
analysis. 

§3175.119- §3175.119- The final rule requires an extended 
Components to Components to analysis if C6+ is greater than 0.5 mole 
analyze analyze percent; however, the final rule allows 

operators to take periodic extended 
analyses and use that to adjust the 
assumed C6+ split in lieu of requiring an 
extended analysis for each sample. 

§ 3175.120- Gas § 3175.120- Gas The final rule requires operators to 
analysis report analysis report submit the C6+ split if requested by the 
requirements requirements BLM. 
§ 3175.121- § 3175.121- The final rule changes the effective date 
Effective date of a Effective date of a for composite sampling to the month in 
spot or composite gas spot or composite gas which the sample cylinder was removed. 
sample sample The final rule clarifies that report 
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requirements are not retroactive. 
§ 3175.125- § 3175.125- None. 
Calculation of Calculation of 
heating value and heating value and 
volume volume 
§3175.126- §3175.126- The final rule allows operators to adjust 
Reporting of heating Reporting of heating the C6+ split based on periodic extended 
value and volume value and volume analyses. The final rule eliminates 

prescriptive methods for estimating 
volume and heating value. The final rule 
requires operators to notify the BLM 
within 72 hours of discovering 
malfunctioning equipment. 

§3175.130- §3175.130- None. 
Transducer testing Transducer testing 
protocol protocol 
§ 31 7 5.131 - General § 31 7 5.131 - General The final rule allows in-house testing as 
requirements for requirements for long as the facility meets the definition 
transducer testing transducer testing for a qualified test facility. 
§ 3175.132- Testing § 3175.132- Testing None. 
of reference accuracy of reference accuracy 
§ 3175.133 -Testing § 3175.133 -Testing The final rule eliminates the requirement 
of influence effects of influence effects to perform a long-term stability test. 
§3175.134- §3175.134- None. 
Transducer test Transducer test 
reporting reporting 
§ 3175.135- § 3175.135- None. 
Uncertainty Uncertainty 
determination determination 
§ 3175.140- Flow- § 3175.140- Flow- The final rule clarifies that the BLM 
computer software computer software approval of a version of flow-computer 
testing testing software is specific to the make and 

model of the EFC in which it is used. 
§ 31 7 5.141 - General § 31 7 5.141 - General None. 
requirements for requirements for 
flow-computer flow-computer 
software testing software testing 
§3175.142- §3175.142- None. 
Required static tests Required static tests 
§ 3175.143- § 3175.143- None. 
Required dynamic Required dynamic 
tests tests 
§ 3175.144- Flow- § 3175.144- Flow- None. 
computer software computer software 
test reporting test reporting 
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B. General Overview of Comments 
Received 

This section presents and responds to 
general comments on the proposed rule 
received by the BLM. Comments on 
specific provisions of the proposed rule 
are addressed in the Section-by-Section 
analysis as part of the explanation of the 
provisions included in this final rule. 

Administrative Delay 
The BLM received numerous 

comments stating the new rule will 
cause additional delays and backlogs for 
both the BLM and industry because of 
all the additional paperwork and 
inspections required by the new rule. 
The BLM has analyzed and disclosed 
the burdens for industry in the 
Economic and Threshold Analysis 
prepared as part of this rulemaking 
process and in the Paperwork Reduction 
Act portion of this preamble. Some of 
the burdens are usual and customary, 
since they are required by gas sales 
contracts and/or industry standards. 
The BLM has determined that the 
remaining burdens are necessary in 
order to ensure accurate measurement 
and reporting. 

The BLM also acknowledges that 
implementation of the rule will require 
additional BLM staff time. The BLM has 
analyzed and disclosed the Federal 
burdens that will result from this rule. 
The BLM is taking steps to address the 
issue of streamlining administrative 
processes, including strategic 
investments in technology and 
repeatedly requesting additional 
resources during the appropriations 
process. The BLM will continue to pay 
attention to this issue during the 
implementation period. The BLM did 
not make any changes to the rule in 
response to these comments. 

Inspection and Enforcement Handbook 
As was stated in the preamble of the 

proposed rule, this final rule removes 
the enforcement, corrective action, and 
abatement period provisions of Order 5. 
In their place, the BLM will develop an 
Internal Inspection and Enforcement 

Handbook that will provide direction to 
BLM inspectors on how to classify a 
violation—as either major or minor— 
what the corrective action should be, 
and what the timeframes for correction 
should be. The Authorized Officer (AO) 
will use the Inspection and Enforcement 
Handbook in conjunction with 43 CFR 
subpart 3163, which provides for 
assessments and civil penalties, when 
lessees and operators fail to remedy 
their violations in a timely fashion, and 
for immediate assessments for certain 
violations. As explained in the proposed 
rule, this change allows the BLM to 
make a case-by-case determination of 
the severity of a particular violation, 
based on applicable definitions in the 
regulations. 

Several comments objected, saying 
that this course of action was 
inconsistent with the APA. One such 
commenter stated its objection as 
follows: 

BLM’s proposal would completely 
eliminate the enforcement infrastructure 
prescribed in Onshore Order No. 5, including 
major and minor violations, corrective 
actions, and abatement periods. . . . 
Removing the enforcement provisions from 
the realm of transparent, publicly reviewable 
regulations that were promulgated with 
notice and comment, and concealing them in 
non-public policy documents that can be 
altered in the absence of public input, is 
inconsistent with the requirements of the 
APA. BLM–2015–0005–0058 (December 15, 
2015). 

In general, these comments 
misunderstand the nature of the Internal 
Inspection and Enforcement Handbook 
that the BLM will develop. The new 
Handbook will not establish new 
obligations to be imposed on the 
regulated community. Those obligations 
are spelled out in applicable 
regulations, orders, and permits, as well 
as the terms and conditions of leases 
and other agreements. Moreover, the 
overarching enforcement infrastructure 
of 43 CFR subpart 3163 remains in 
effect, and the definitions of ‘‘major 
violation’’ and ‘‘minor violation’’ in 
§ 3160.0–5 remain unchanged. It is these 
duly promulgated regulations (among 

other authorities), and not the 
Enforcement Handbook, that will 
provide the legal basis for the BLM’s 
enforcement actions. Put another way, 
BLM’s enforcement actions must be 
consistent with these regulations 
irrespective of what may be contained 
in its Inspection and Enforcement 
Handbook. It should also be noted, it is 
this rule and other duly promulgated 
regulations that establish these 
standards to which an operator will be 
held consistent with Administrative 
Procedure Act (APA) requirements. 

As to the concern about public notice 
and comment processes, it should be 
noted that internal guidance documents 
that direct agency personnel on how to 
implement existing agency policies are 
not required to follow the public notice 
and comment process. No change to the 
rule resulted from these comments. 

One commenter suggested that the 
BLM should retain discretionary case- 
by-case enforcement of requirements as 
is currently done under Order 5. 
Although the BLM disagrees with the 
premise of the comment regarding the 
existing requirements of Order 5, the 
intent of the Inspection and 
Enforcement Handbook is to provide 
guidance to BLM inspectors on how to 
apply the provisions of its oil and gas 
rules in a consistent manner. As noted 
above, it will not establish new 
requirements or obligations. It also will 
not alter the BLM’s case-by-case 
discretion with respect to any particular 
enforcement action. The BLM did not 
make any changes to the rule based on 
this comment. 

Several commenters suggested that 
the BLM should post the Inspection and 
Enforcement Handbook on the website. 
The BLM agrees with this comment and 
will post the enforcement handbook 
upon its completion, and will otherwise 
make it available to the public at any 
BLM office. 

One commenter suggested that the 
BLM should develop the Inspection and 
Enforcement Handbook with input from 
industry. The BLM disagrees with this 
comment since the handbook is 
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intended to provide internal guidance to 
BLM inspectors. However, as the 
Handbook is developed, the BLM will 
determine the appropriate process to 
use, including consideration of 
appropriate opportunities to obtain 
input from stakeholders. The BLM did 
not make any changes to the rule as a 
result of this comment. 

One commenter asked if the BLM will 
publish the Inspection and Enforcement 
Handbook at the same time as the final 
rule. For the preceding reasons, the 
BLM has determined that it is not 
necessary to release the handbook with 
this final rule. However, the BLM 
intends to develop the Handbook within 
1 year of the effective date of the 
proposed rule, which is the earliest date 
by which the provisions of this rule will 
go into effect. The BLM did not make 
any changes to the rule as a result of this 
comment. 

One commenter asked that the BLM 
provide the economic analysis of 
developing an Inspection and 
Enforcement Handbook instead of 
including enforcement actions in the 
rule and for moving away from the more 
discretionary enforcement approach to 
more immediate assessments. The BLM 
does not agree with the characterization 
of Order 5 and the current approach. 
Also, there have always been immediate 
assessments, and the BLM has simply 
expanded the list of actions potentially 
subject to an immediate assessment. 
With respect to the requested economic 
analysis, the BLM does not believe that 
there is any economic impact in 
removing enforcement guidance from 
the rule and placing it in an 
enforcement handbook. Additionally, 
because the BLM assumes compliance 
for purposes of assessing the impact of 
a rule, the BLM does not believe that it 
is appropriate to analyze the economic 
impacts of immediate assessments. The 
BLM did not make any changes to the 
rule as a result of this comment. 

National Technology Transfer and 
Advancement Act of 1995 

One commenter stated that, per the 
National Technology Transfer and 
Advancement Act (NTTAA), codified as 
a note to 15 U.S.C. 272, the BLM must 
adopt API standards in whole or justify 
to the Office of Management and Budget 
(OMB) why this does not meet the 
agency mission. The NTTAA directs 
agencies to utilize technical standards 
that are developed by voluntary 
consensus standards bodies. Some 
commenters argued that the NTTAA 
obligates the BLM to adopt all gas 
measurement standards developed by 
voluntary consensus standards bodies. 

The commenters’ assertion overstates 
the requirements of the NTTAA. The 
NTTAA does not require an agency to 
adopt voluntary consensus standards 
where it would be ‘‘impractical.’’ 
NTTAA section 12(d)(3). The OMB’s 
guidance for implementing the NTTAA 
defines ‘‘impractical’’ to include 
circumstances in which use of certain 
standards ‘‘would fail to serve the 
agency’s regulatory, procurement, or 
program needs; be infeasible; be 
inadequate, ineffectual, inefficient, . . . 
or impose more burdens, or be less 
useful, than those of another standard’’ 
(OMB Circular A–119, p. 20). 
Furthermore, the OMB has explained 
that the NTTAA ‘‘does not preempt or 
restrict agencies’ authorities and 
responsibilities to make regulatory 
decisions authorized by statute . . . 
[including] determining the level of 
acceptable risk and risk-management, 
and due care; setting the level of 
protection; and balancing risk, cost, and 
availability of alternative approaches in 
establishing regulatory requirements’’ 
(OMB Circular A–119, p. 25). The BLM 
has studied the available voluntary 
consensus standards for gas 
measurement and has chosen to adopt a 
workable suite of these standards that 
will meet the BLM’s regulatory needs in 
an effective and feasible manner. To 
adopt all available voluntary consensus 
standards would be ‘‘impractical’’ in 
that it would involve the adoption of 
standards the BLM has judged to be less 
effective, less feasible, or less useful. In 
addition, the commenters’ reading of the 
NTTAA would, contrary to OMB 
guidance, inappropriately preempt the 
BLM’s statutory authority to promulgate 
rules and regulations that it deems 
‘‘necessary’’ to accomplish the purposes 
of the applicable statutory directives, 
including the Mineral Leasing Act 
(MLA) and the Federal Oil and Gas 
Royalty Management Act (FOGRMA). 

Retroactivity 
Several commenters argued that the 

rule is impermissibly ‘‘retroactive.’’ 
These comments argued that the rule is 
retroactive because it will apply to 
existing measurement systems that 
predate the rule’s effective date. The 
comments misunderstand the nature of 
the ‘‘retroactive’’ regulations that the 
law disfavors. ‘‘A law does not operate 
‘retrospectively’ merely because it is 
applied in a case arising from conduct 
antedating the statute’s enactment or 
upsets expectations based in prior law’’ 
(Landgraf v. USI Film Prods., 511 U.S. 
244, 269 (1994) (internal citations 
omitted)). Rather, the test for 
retroactivity is whether the new 
regulation ‘‘attaches new legal 

consequences to events completed 
before its enactment’’ (id. at 270). The 
final rule does not attach any new legal 
consequence to the use of existing 
measurements systems prior to the 
rule’s effective date. As the U.S. Court 
of Appeals for the District of Columbia 
Circuit has explained, the fact that a 
change in the law adversely affects pre- 
existing business arrangements does not 
render that law ‘‘retroactive:’’ 

It is often the case that a business will 
undertake a certain course of conduct based 
on the current law, and will then find its 
expectations frustrated when the law 
changes. This has never been thought to 
constitute retroactive lawmaking, and indeed 
most economic regulation would be 
unworkable if all laws disrupting prior 
expectations were deemed suspect. Chemical 
Waste Mgmt., Inc. v. EPA, 869 F.2d 1526, 
1536 (D.C. Cir. 1989). 

This rule does not impose liability for 
nor require changes to measurements 
made prior to the rule’s enactment; 
rather the rule requires measurements 
taken as required by the rule after the 
effective date of the rule (that is, going 
forward) at both new and existing 
facilities to satisfy the performance 
standards established by the final rule. 
Thus, despite the fact that this rule may 
require operators to update or modify 
their existing measurement systems, the 
rule is prospective—not retroactive—in 
nature. 

Availability of Material Incorporated by 
Reference 

The BLM received comments arguing 
that the incorporated API and GPA 
standards were not adequately available 
to the public during the comment 
period. The BLM’s obligation to make 
the incorporated standards available to 
the public derives from the Freedom of 
Information Act (FOIA), which requires 
agencies to publish ‘‘substantive rules of 
general applicability adopted as 
authorized by law’’ in the Federal 
Register (5 U.S.C. 552(a)(1)(D)). Under 
FOIA, ‘‘matter reasonably available to 
the class of persons affected thereby is 
deemed published in the Federal 
Register when incorporated by reference 
therein with the approval of the Director 
of the Federal Register’’ (id. section 
552(a)(1)). For the following reasons, the 
industry standards incorporated by 
reference in the final rule are—and have 
been—‘‘reasonably available’’ to the 
public as required by FOIA. As 
discussed in the notice of proposed 
rulemaking, all of the API and GPA 
standards incorporated by reference in 
the rule have been available for 
inspection at the BLM’s Washington, DC 
office and at all BLM offices with 
jurisdiction over oil and gas activities 
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(80 FR 61646, 61655). All of the 
incorporated API standards have also 
been available for inspection at API’s 
Washington, DC office; API has also 
provided free, read-only access to some 
of the incorporated standards online 
(id.). All of the incorporated GPA 
standards have also been available for 
inspection at GPA’s Tulsa, Oklahoma 
office (id.). Finally, all of the 
incorporated API and GPA standards 
have been, and continue to be, available 
for purchase from API and GPA. 

Some commenters stated that local 
BLM offices were unable to provide 
them with access to the incorporated 
standards. These occurrences resulted 
from the fact that, although all the local 
BLM offices have electronic access to 
the incorporated standards, not all local 
office personnel were aware of how to 
access the incorporated standards. The 
BLM plans to carry out a training 
program to ensure that personnel at 
local BLM offices can readily access the 
incorporated standards and provide 
them to interested members of the 
public when requested. Given the 
multiple avenues available for accessing 
the incorporated standards, we do not 
believe that the handful of reported 
occurrences in which staff were unable 
to access the standards prevented 
stakeholders from accessing and 
reviewing the documents as part of their 
review of the proposed rule. Therefore 
the BLM has met its obligations under 
FOIA and the APA with respect to those 
standards. 

It should be noted that the BLM 
received numerous comments regarding 
the adoption of specific API and GPA 
standards in the proposed rule. Most of 
these comments are addressed in 
connection with the relevant sections of 
the rule (§§ 3175.30, 3175.40, 3175.110, 
3175.130, and 3175.140; see section II. 
C of this preamble below). 

Duplication of State Rules 

The BLM received one comment 
stating that this rule is duplicative of 
State rules. During the development of 
this rule, the BLM researched existing 
State rules related to gas measurement 
and crafted the rule to avoid conflicts 
with applicable State standards. The 
commenter did not identify any 
inconsistencies. 

Moreover, the BLM is issuing this rule 
in fulfillment of its fiduciary obligation 
to assure that Federal and Indian gas is 
properly measured and that all royalties 
due under Federal law are paid. The fact 
that some States may have similar 
requirements does not render this rule 
duplicative, as the BLM has an 
independent responsibility to meet its 

fiduciary obligations for the resources it 
manages. 

Definitions Hard To Find 

One commenter stated that separately 
publishing the proposed rules to update 
and replace Order 3 (site security), 
Order 4 (oil measurement), and Order 5 
made the definitions hard to find. The 
BLM does not agree with this comment. 
The proposed rule to replace Order 3 
also established a new part 3170 that 
will contain all three rules to replace 
Orders 3, 4, and 5, including a 
definitions section containing 
provisions common to all three rules. 
The proposed rules, in most instances, 
contained all of the key definitions 
unique to each subpart. For example, 
definitions specific to gas measurement 
are found in the definitions section of 
this rule. Definitions that are used in 
two or more subparts are found in the 
definitions section of subpart 3170 in 
order to reduce redundancy and ensure 
consistency. Additionally, the BLM 
extended the comment periods for all 
three proposed rules to ensure that they 
were all open and available for 
comments at the same time. 

Moreover, since all three final rules to 
replace Orders 3, 4, and 5 will appear 
in the CFR in a new part 3170, this will 
ensure that the definitions will be easy 
to find during implementation. The 
BLM did not make any changes to the 
rule in response to this comment. 

Not Enough Information 

The BLM received several comments 
stating the proposed rule did not 
contain a description of all the 
calculations, assumptions, and 
enforcement actions, nor an explanation 
of why certain industry standards were 
or were not incorporated by reference. 
The BLM believes that a thorough 
description of the assumptions and 
rationale for the proposed changes was 
provided in the preamble to the 
proposed rule. The BLM also published 
heating value variability and 
uncertainty calculations in the BLM Gas 
Variability Study, which was referenced 
numerous times in the preamble and 
posted as a supporting document on the 
www.regulations.gov Web site, along 
with the proposed rule. The BLM has 
been enforcing flow-rate uncertainty 
standards since 2009 and the 
calculations that the BLM uses to 
determine uncertainty have been 
publicly available since that time. 
Additionally, all of the economic 
assumptions used in the proposed rule 
were also posted on the 
www.regulations.gov Web site in a 
supporting document, along with the 

proposed rule (‘‘Proposed 3175 
Economic Analysis’’). 

With respect to incorporated industry 
standards, the BLM incorporated the 
standards that are relevant and 
appropriate to the proposed rules. These 
include standards that directly relate to 
the measurement of volume and heating 
value typical of the technologies 
currently used at BLM points of royalty 
measurement (now called FMPs). To 
adopt all available voluntary consensus 
standards would be ‘‘impractical’’ in 
that it would involve the adoption of 
standards the BLM has judged to be less 
effective, feasible, or useful, or 
standards that cover equipment and 
processes that are very rarely used for 
gas measurement at the lease level, such 
as those covering Coriolis meters, 
turbine meters, or ultrasonic meters. 
That said, the PMT may, on a case-by- 
case basis, consider recommending for 
approval the use of such standards in 
lieu of compliance with the identified 
standards if and when it is asked to 
review such requests for approval to 
employ such standards in the field in 
the future. The commenters’ questions 
regarding enforcement were addressed 
previously. The BLM did not make any 
changes to the rule based on these 
comments. 

Only Use Performance Goals 
Numerous comments objected to the 

equipment standards in the proposed 
rule and suggested that the BLM only 
rely on performance goals because the 
equipment standards will become 
obsolete as technology progresses. The 
BLM agrees that some of the equipment 
standards may become obsolete as 
technology progresses. As a result, the 
BLM included performance standards in 
§ 3175.31 of the final rule (§ 3175.30 in 
the proposed rule), along with a process 
for the BLM—through the PMT—to 
assess and approve new technologies 
over time. The BLM also agrees that, 
with appropriate oversight, performance 
goals should be sufficient without the 
explicit equipment standards. The BLM 
fully supports the concept of allowing 
industry to determine the best and most 
cost-effective way to meet performance 
goals. As a result, this rule allows the 
BLM to approve technologies and 
processes that are different from the 
specific equipment standards in the rule 
as long as they meet or exceed the stated 
performance goals in § 3175.31. It 
should be noted that unlike the existing 
variance process, which requires local 
field office approval on a case-by-case 
basis, the PMT process outlined in the 
proposed and final rules is structured 
such that the PMT needs to review and 
approve technology only once on a 
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nation-wide basis; subsequently, 
facilities will be able to rely on those 
PMT reviews and approvals as long as 
they comply with any applicable 
conditions of approval. 

While the BLM recognizes the value 
of performance-based standards, it is 
nevertheless providing equipment 
standards for two reasons. First, the 
BLM has over 4,000 operators of Federal 
and Indian leases and the vast majority 
of these operators are small companies 
without measurement personnel on 
staff. Requiring a small operator to 
achieve, for example, an overall meter 
measurement uncertainty of ±3 percent, 
without any equipment standards, 
would likely require the operator to hire 
measurement specialists to determine 
the equipment and operating conditions 
necessary to meet the uncertainty 
requirement on their leases. The BLM 
equipment standards provide a 
‘‘cookbook’’ for how to achieve the 
performance goals established in the 
rule for operators that do not have the 
expertise, resources, or interest in 
innovating new technology or processes 
to meet a performance goal. In the 
BLM’s experience, this cookbook 
approach is useful to smaller operators 
and is a feature of Order 5 that was 
retained in the final rule. 

Second, it would be virtually 
impossible for the BLM to enforce a 
performance goal without a full 
understanding of the technology and 
process the operator is using to achieve 
that goal. In addition, this would require 
customized enforcement procedures for 
every meter installation. For the BLM to 
implement this approach, it would need 
to approve all new FMP installations on 
a case-by-case basis, which would 
include: (1) Conducting a detailed 
analysis on the operator’s proposal 
regarding how they would achieve the 
performance goals in the rule; and (2) 
Developing the enforcement procedures 
specific to that approval. This would 
unnecessarily drive up costs for both the 
BLM and industry and could result in 
backlogs of new measurement 
applications, both of which the BLM 
(and likely industry as well) would 
prefer to avoid. 

Under this rule, the BLM has to 
approve only those technologies and 
processes that are different from the 
equipment standards listed in the rule. 
The BLM did not make any changes to 
the rule based on these comments. 

New Rule Not Needed 
The BLM received several comments 

stating that Order 5 works well as 
written and a new rule is not needed. 
The BLM disagrees with these 
comments. Order 5 incorporates one 

industry standard—AGA Report No. 3 
from 1985. This standard addresses the 
installation requirements for orifice 
meters and the calculation of flow rate 
from an orifice meter. Installing an 
orifice meter using this standard can 
cause significant bias in measurement. 
This standard has been revised 
numerous times since 1985 based on 
new data and better calculation 
techniques. In addition, Order 5 does 
not incorporate standards for the 
calculation of volume from orifice 
meters, the calculation of 
supercompressibility used in flow-rate 
calculations, or the collection and 
analysis of gas samples. Further, Order 
5 does not state overall performance 
goals or include a process to analyze 
and apply new technology on a national 
basis. Lastly, Order 5 does not cover 
EGM systems that now make up 
approximately 90 percent of all gas 
meters in the field. These deficiencies 
are what led the Subcommittee, the OIG, 
and the GAO to conclude that the BLM’s 
gas measurement regulations are 
outdated and in need of an update. 
Management of onshore Federal oil and 
gas resources is on the GAO’s High Risk 
List, in large part due to its outdated 
measurement regulations. The BLM did 
not make any changes to the rule as a 
result of these comments. Further 
evidence regarding the inadequacy of 
Order 5 can be found in the fact that the 
BLM has had to issue NTLs 
supplementing its requirements. 

One commenter stated that no third- 
party proof exists to demonstrate that 
the proposed changes would improve 
measurement. The BLM did not make 
any changes to the rule based on this 
comment. While the rulemaking process 
does not require third-party 
confirmation that the proposed changes 
would improve measurement, the BLM 
is confident that the rule will result in 
substantial improvements to both the 
accuracy and verifiability of 
measurement. 

For example, existing Order 5 has 
only one requirement relating to the 
determination of heating value—that it 
be determined once per year. Order 5 
has no requirements as to where the 
sample is taken, how it is taken, how it 
is analyzed, or how it is reported. Nor 
does Order 5 incorporate any industry 
standards relating to sampling and 
analysis, even though those have been 
developed. As illustrated in the 
Background Section of this preamble, 
inaccurate heating value determination 
has the same impact on royalty 
calculations as errors in volume 
determination. As explained in the 
preamble to the proposed rule, the BLM 
has shown that Order 5’s existing 

requirement to sample once per year is 
inadequate. BLM’s Gas Variability Study 
demonstrated significant variability in 
heating value for individual facilities 
that would not be captured by once per 
year sampling and that may be 
correlated to the lack of any BLM 
standards on how it is determined. This 
final rule, on the other hand, 
incorporates five consensus industry 
standards relating to the sampling and 
analysis of heating values and sets 
standards on heating value uncertainty, 
sample probes, sample cylinders, GCs, 
and reporting. 

One commenter stated that the new 
rule will not aid in consistency. The 
BLM disagrees with this comment. 
Order 5 included a variance process to 
address new technology and to allow 
the BLM to approve alternate 
methodology that accomplished the 
goals of the Order. Unfortunately, Order 
5 did not state what those goals were 
and left the review and approval process 
at the field office level. This resulted in 
inconsistent review of variances from 
office to office, an issue which was 
raised by industry, the GAO, and the 
OIG. This final rule establishes a new 
national process for the review and 
approval of new technology and/or 
alternate measurement methodologies 
through a centralized team, the PMT. 
Once approved, the BLM will post the 
device or process on the BLM website 
along with any conditions for its use 
developed by the PMT. Operators can 
rely on those approvals without seeking 
a subsequent authorization. This 
centralized review will dramatically 
improve consistency over the current 
process. The BLM did not make any 
changes to the rule as a result of this 
comment. 

Use Variance Process for Small 
Operators 

One commenter suggested a variance 
process for small operators who cannot 
comply with API standards. Consistent 
with the comment, the final rule 
includes a standard process for any 
operator to obtain BLM approval for an 
alternate methodology, as long as that 
methodology meets or exceeds the 
performance goals set out in § 3175.31. 
Recognizing the economics of lower- 
volume properties, the final rule adopts 
changes relative to the proposed rule 
that will reduce the requirements on 
those properties, which will reduce 
compliance costs for operators, many of 
which could be smaller operators. Those 
specific changes are discussed later in 
the preamble, in the Section-by-Section 
analysis. The BLM did not make any 
changes to the rule as a result of this 
comment. 
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7 The term ‘‘grandfathered’’ means that meters in 
use prior to the effective date of the rule do not 
have to comply with those portions of the rule. 

Transporters 

The BLM received numerous 
comments objecting to the provision in 
the proposed rule to require transporters 
to keep measurement records. It should 
be noted at the outset that this change 
was the result of statutory requirements 
imposed by Congress under FOGRMA 
and the changes in the proposed rule are 
consistent with that statutory direction. 
Commenters objected to the requirement 
that both the operator and the 
transporter keep duplicate records and 
noted that transporters will have to 
modify their computer systems to 
comply with BLM requirements, 
including the requirement to store the 
FMP number. Based on other comments 
(see the discussion of §§ 3175.101(b)(4) 
and 3175.104(a)(1) in section II.C. of this 
preamble), the BLM has decided that it 
will not require operators, purchasers, 
or transporters to include the FMP 
number as part of the flow-computer 
display or include it on audit trail 
records. Parties may continue to use 
unique meter station identifiers. The 
FMP number is now only required on 
the Oil and Gas Operations Reports 
(OGORs) that the operator submits to 
ONRR. The BLM realizes that this 
requirement could result in duplicate 
sets of records in some cases. However, 
when the BLM audits an FMP that is 
owned by a transporter or purchaser 
rather than the operator, the operator 
may not have access to the complete 
audit trail. In these cases, the records 
held by the transporter would not be 
duplicates. 

A few commenters asked for 
clarification of which records the 
transporter or purchaser will be 
responsible for maintaining. The 
transporter or purchaser is responsible 
for maintaining all records required by 
this subpart for FMPs that are owned by 
the transporter or purchaser for the 
timeframes listed in 43 CFR 3170.7. The 
BLM did not make any changes to the 
rule based on these comments. 

One commenter stated that there is no 
indication that the records currently 
maintained by the transporter or 
purchaser are inadequate. If the records 
owned by the transporter or purchaser 
are adequate, as implied by the 
comment, then this rule should not have 
any additional impact on the transporter 
or purchaser. The BLM did not make 
any changes to the rule based on this 
comment. 

One commenter stated that 
transporters and purchasers should not 
be subject to immediate assessments. 
The BLM agrees with this comment and 
has removed purchasers and 
transporters from the immediate 

assessment section in § 3175.150 (see 
discussion under that section). 

Will Deter Development and Reduce 
Royalty 

The BLM received many comments 
stating that the proposed rule would 
deter development on Federal and 
Indian oil and gas leases and result in 
lower royalty due to operators shutting 
in their production rather than 
complying. The commenters stated that 
the cost, complexity, delays, and new 
reporting requirements are primary 
reasons. One commenter stated that the 
rule would be especially burdensome 
for small operators. In response to 
comments on specific parts of the 
proposed rule, the BLM made numerous 
changes in the final rule that should 
provide significant economic relief to 
operators on Federal and Indian leases. 
These changes include: 

• The threshold between very-low- 
and low-volume is raised from 15 Mcf/ 
day to 35 Mcf/day, and the threshold 
between low- and high-volume is raised 
from 100 Mcf/day to 200 Mcf/day; 

• Existing meter tubes at low- and 
high-volume FMPs are grandfathered 7 
from the construction, length, and 
eccentricity requirements in § 3175.80(f) 
and (k), and from API 14.3.2, Subsection 
6.2, although they still must comply 
with the 1985 AGA Report No. 3 
standards (very-low-volume FMPs are 
exempt from meter tube requirements 
altogether); 

• Flow-computer software at very- 
low-, low-, and high-volume FMPs are 
grandfathered and flow computers no 
longer have to display the FMP number; 

• Accounting systems no longer have 
to include the FMP number; 

• Composite sampling systems or on- 
line GCs are no longer required on high- 
volume FMPs, and they were never 
required for very-low- and low-volume 
FMPs; 

• Gauge lines with a 3⁄8-inch nominal 
diameter are acceptable; 

• Implementation of the requirement 
for PMT approval of existing equipment 
and gas analysis input into the Gas 
Analysis Reporting and Verification 
System (GARVS) is delayed for 2 years 
after the effective date of the final rule; 

• Long-term stability tests for 
transducers is longer required; 

• The PMT has the ability to approve 
existing transducers using existing data 
from manufacturers; 

• Multiple analyses for laboratory 
GCs are no longer required; and 

• C9+ analysis is only required 
periodically for high- and very-high- 

volume FMPs and only if the mole 
percentage for C6+ exceeds 0.5 percent. 

Several commenters stated that the 
new rules could reduce royalty by 
increasing the costs of metering, which, 
in turn, operators could claim as a 
transportation deduction. The BLM 
consulted ONRR on this comment and 
ONRR confirmed that there are no 
circumstances in which an operator 
could claim the costs of metering as a 
transportation deduction even if the 
meter was owned by a transporter or 
purchaser. The BLM did not make any 
changes to the rule as a result of this 
comment. 

Costs Underestimated 
The BLM received a number of 

comments stating that the Economic and 
Threshold Analysis did not adequately 
account for all costs associated with the 
proposed rule. Several commenters said 
that the estimated cost of the rule 
should include the costs to the 
government of reduced royalty 
payments, as well as lost tax revenues 
that will result from reduced State and 
local employment. However, the 
premise of this argument is based upon 
the commenter’s assumption that 
operators would have had to shut in 
wells as a result of the rule. The 
numerous revisions to reduce the cost of 
the final rule described above will 
significantly reduce costs from the 
requirements of the proposed rule. The 
BLM does not believe that a significant 
number of shut-ins will occur as a result 
of this rule. Although the BLM made 
significant changes to the rule based on 
concerns over cost, the BLM did not 
make any changes based on these 
specific comments. 

Cost-Benefit Analysis 
Several commenters stated that the 

BLM should have done a cost-benefit 
analysis of the rule in which the 
estimated costs are compared against 
the resultant improvement in expected 
royalty revenue. There are several flaws 
in this argument. Notably, commenters 
are presuming that the only purpose of 
the rule is to eliminate measurement 
bias, and that FMPs are currently biased 
to read low. Bias is mismeasurement 
that results in a measured quantity that 
is either predictably higher than or 
predictably lower than the actual value 
of the quantity. If the BLM were aware 
that FMPs were biased to read low, then 
the commenter’s assertions would be 
correct. In other words, if the sole intent 
of the rule were to eliminate bias to the 
low side and the BLM were able to 
quantify that bias, then the BLM could 
perform a cost-benefit analysis 
comparing the cost of the rule to the 
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increase in royalty payments resulting 
from the elimination of the bias to the 
low side. However, the BLM has no data 
to support the proposition that FMPs are 
biased exclusively to the low side (with 
the exception of Btu reporting and 
potentially also gas sampling practices). 
In addition, the elimination of bias, 
either high or low, is only one of the 
performance goals of the rule. The other 
performance goals are to establish 
uncertainty limits for high- and very- 
high-volume FMPs and to require that 
all aspects of the measurement are 
independently verifiable by the BLM. 
Together, these performance goals are 
designed to ensure that the American 
public and Indian tribes and allottees 
are receiving a fair return for gas 
produced from their leases. 

Whether the rule will result in an 
increase in royalty, a decrease in 
royalty, or no change in royalty was not 
a consideration in the rule-making 
process. The rule is intended to obtain 
accurate measurement of the gas 
produced from Federal and Indian 
leases. The BLM did not make any 
changes to the rule based on these 
comments. 

Withdraw Rule 
Two commenters recommended that 

the BLM withdraw the rule because it is 
incomplete and potentially devastating 
to the industry. The commenters did not 
elaborate as to why the rule is 
incomplete or why it would potentially 
be devastating to the industry. The BLM 
believes the proposed rule was complete 
and met all legal requirements of a 
proposed rule under the APA. The BLM 
also made significant changes to the 
proposed rule aimed at reducing costs, 
especially at low-volume facilities. 
These specific changes are discussed 
elsewhere. The BLM did not make any 
changes to the rule as a result of these 
comments. 

Tone 
One commenter objected to the tone 

of the rule stating that the rule implies 
that operators are intentionally trying to 
underpay royalty. The commenter did 
not provide any specific examples. The 
BLM does not agree with this comment 
and did not intend to make such an 
implication. The BLM recognizes that 
measurement error goes in both 
directions and, as result, it might result 
in either over- or under-reporting of 
production. The BLM did not make any 
changes to the proposed rule as a result 
of this comment. 

Executive Order 13211 
The BLM received several comments 

stating that no data were presented to 

support the assertion that the rules will 
not affect the energy supply, as required 
by Executive Order (E.O.) 13211. The 
commenters stated that the rule will 
result in delays in distribution due to 
the backlog of new equipment that the 
BLM is requiring for existing FMPs. One 
commenter stated that the BLM needs to 
study the effects of the rule on 
transportation. 

E.O. 13211 requires an agency to 
prepare a ‘‘Statement of Energy Effects’’ 
when it undertakes a ‘‘significant energy 
action.’’ There are two ways in which an 
agency’s action can constitute a 
significant energy action: (1) The action 
is a ‘‘significant regulatory action’’ 
under E.O. 12866 if it is ‘‘likely to have 
a significant adverse impact on the 
supply, distribution, or use of energy’’; 
or, (2) The action is designated as a 
significant energy action by the Office of 
Information and Regulatory Affairs 
(OIRA). This rule is not a significant 
energy action because it will not have a 
significant adverse impact on the 
supply, distribution, or use of energy, 
and it has not been designated as a 
significant energy action by OIRA. The 
BLM’s conclusion that this rule is not a 
significant energy action is based on its 
analysis of the economic impact of the 
proposed rule. 

Additionally, in response to 
comments received, the BLM made 
numerous changes to the proposed rule 
that will reduce compliance costs and 
the potential for any approval backlogs 
for new equipment that may have 
resulted from the proposed rule. These 
changes include: 

• The grandfathering of 98.7 percent 
of all meter tubes in place at FMPs as 
of January 17, 2017 from having to meet 
the construction and installation 
standards of API 14.3.2 (2000); 

• The grandfathering of 88.7 percent 
of all flow computers in place at FMPs 
as of January 17, 2017 from having to 
use the latest flow-rate calculation 
methods of API 14.3.3 (2013); 

• The grandfathering of 100 percent 
of all transducers in place as of January 
17, 2017, from the testing protocol 
required in § 3175.43, if the 
manufacturers submit existing test data 
to the PMT and the BLM approves the 
transducer based on that existing data; 
and 

• Elimination of the requirement for 
flow computers to display the FMP 
number, which may have required some 
older model flow computers to be 
replaced. 

C. Section-by-Section Analysis and 
Comment Responses 

This section describes the various 
regulatory changes made by this final 

rule. First, it describes the content of the 
specific sections of subpart 3175, 
explains any changes between the 
proposed and final rules, and responds 
to section-specific comments on the 
proposed rule received by the BLM 
during the comment period. Following 
that discussion, it describes changes and 
revisions being made to 43 CFR 3162.7– 
3, 3163.1, and 3164.1. The proposed 
rule to replace Order 5 also proposed 
changes to 43 CFR 3163.2 and 3165.3. 
The proposed revisions are addressed in 
the final rule to replace Order 3 (being 
released concurrently with this rule) 
and are not discussed further here. 

§ 3175.10—Definitions and Acronyms 
Section 3175.10 includes numerous 

new definitions unique to this rule 
because much of the terminology used 
in the rule is technical in nature and 
may not be readily understood by all 
readers or may have a specific meaning 
in the context of this rule. As explained 
in the preamble to the proposed rule, 
the BLM also added other definitions 
because their meanings, as used in the 
rule, may be different from what is 
commonly understood, or the definition 
includes a specific regulatory 
requirement. 

Definitions of terms commonly used 
in gas measurement or which are 
already defined in 43 CFR parts 3000, 
3100, 3160, or subpart 3170 are not 
discussed in this preamble. 

The rule defines the terms ‘‘primary 
device,’’ ‘‘secondary device,’’ and 
‘‘tertiary device,’’ which together 
measure the amount of natural gas flow. 
All differential types of gas meters 
consist of at least a primary device and 
a secondary device. 

Primary Device 
The ‘‘primary device’’ is the 

equipment that creates a measureable 
and predictable pressure drop in 
response to the flow rate of fluid 
through the pipeline. It includes the 
pressure-drop device, device holder, 
pressure taps, required lengths of pipe 
upstream and downstream of the 
pressure-drop device, and any flow 
conditioners that may be used to 
establish a fully developed symmetrical 
flow profile. 

A flange-tapped orifice plate is the 
most common primary device found on 
Federal and Indian leases. It operates by 
accelerating the gas as it flows through 
the device, similar to placing one’s 
thumb at the end of a garden hose. This 
acceleration creates a difference 
between the pressure upstream of the 
orifice and the pressure downstream of 
the orifice, which is known as 
differential pressure. It is the only 
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primary device that is approved in 
Order 5 and in this rule and would not 
require further specific approval. Other 
primary devices, such as cone-type 
meters, operate much like orifice plates 
and the BLM could consider them for 
approval under the requirements of 
§ 3175.47. 

One commenter recommended that 
the BLM include linear meters in the 
definition of ‘‘primary device.’’ The 
definition of primary device in the 
proposed rule was specific to 
differential-type meters. The BLM did 
not make any changes to the rule based 
on this comment. The rule allows the 
PMT to recommend approval of linear 
devices by make, model, and size. In its 
recommendation, the PMT can include 
requirements for a linear meter along 
with a definition of a linear-meter 
primary device, if needed. However, the 
performance standards in this rule are 
based around differential-type meters. 
As a result, there are many requirements 
pertaining specifically to the primary 
device of differential-type meters. A 
definition of ‘‘primary device’’ is in 
§ 3175.10 of the rule to avoid having to 
describe what a primary device is every 
time it is mentioned in the rule. Adding 
linear meters to the definition would 
make the requirements in the rule 
confusing and cumbersome. For 
example, § 3175.47 requires operators or 
manufacturers to test primary devices 
other than orifice plates under API 22.2, 
which is specific to differential types of 
primary devices. If linear-meter primary 
devices were added to the definition, 
then the requirement in § 3175.47 
would have to specify that it applies 
only to differential types of primary 
devices, largely defeating the purpose of 
having the definition, especially 
considering there are no current or 
proposed API testing protocols for linear 
meters. 

Secondary Device 
The ‘‘secondary device’’ measures the 

differential pressure along with static 
pressure and temperature. The 
‘‘secondary device’’ consists of the 
differential-pressure, static-pressure, or 
temperature transducers in an EGM 
system or a mechanical recorder 
(including the differential pressure, 
static pressure, and temperature 
elements, and the clock, pens, pen 
linkages, and circular chart). The BLM 
did not receive any comments on this 
definition. 

Tertiary Device 
In the case of an EGM system, there 

is also a ‘‘tertiary device,’’ namely, the 
flow computer and associated memory, 
calculation, and display functions, 

which calculates volume and flow rate 
based on data received from the 
transducers and other data programmed 
into the flow computer. The BLM did 
not receive any comments on this 
definition. 

Self-Contained Versus Component-Type 
EGM Systems 

The rule adds definitions for 
‘‘component-type’’ and ‘‘self-contained’’ 
EGM systems. The distinction is 
necessary for the determination of 
overall measurement uncertainty. To 
determine overall measurement 
uncertainty under § 3175.31(a), it is 
necessary to know the uncertainty, or 
risk of measurement error, of the 
transducers that are part of the EGM 
system. Therefore, the BLM needs to be 
able to identify the make, model, and 
upper range limit (URL) of each 
transducer because the uncertainty of 
the transducer varies among makes, 
models, and URLs. 

Some EGM systems are sold as a 
complete package, defined as a self- 
contained EGM system, which includes 
the differential-pressure, static-pressure, 
and temperature transducers, as well as 
the flow computer. The EGM package is 
identified by one make and model 
number. The BLM can access the 
performance specifications of all three 
transducers through the one model 
number, as long as the transducers have 
not been replaced by different makes or 
models. The BLM did not receive any 
comments on this definition. 

Other EGM systems are assembled 
using a variety of transducers and flow 
computers and cannot be identified by 
a single make and model number. 
Instead, the BLM would identify each 
transducer by its own make and model. 
These are defined as ‘‘component’’ EGM 
systems. Component systems include 
EGM systems that started out as self- 
contained systems, but one or more of 
whose transducers have been changed 
to a different make and model. The BLM 
did not receive any comments on this 
definition. 

Hydrocarbon Dew Point 
The rule adds a definition for 

‘‘hydrocarbon dew point’’ (HCDP). The 
HCDP is the temperature at which 
liquids begin to form within a gas 
mixture. Because it is not common to 
determine HCDPs for wellhead metering 
applications on Federal and Indian 
leases, the BLM established a default 
value using the gas temperature at the 
meter. By definition, the gas in a 
separator (if one is used) is in 
equilibrium with the natural gas liquids, 
which are at the HCDP. Cooler 
temperatures between the outlet of the 

separator and the primary device can 
result in condensation of heavy gas 
components, in which case the lower 
temperature at the primary device 
would still represent the HCDP at the 
primary device because the liquid and 
gas phases would again be in 
equilibrium. The AO may approve a 
different HCDP if data from an equation- 
of-state, chilled mirror, or other 
approved method are submitted. The 
BLM did not receive any comments on 
the definition of HCDP. 

Upper and Lower Calibrated Limit 
The rule adopts the definitions of 

‘‘lower calibrated limit’’ and ‘‘upper 
calibrated limit’’ from the API Manual 
of Petroleum Measurement Standards 
(MPMS) 21.1. The upper and lower 
calibrated limits are the maximum and 
minimum values, respectively, for 
which the transducer was calibrated 
using certified test equipment. These 
terms replace the term ‘‘span’’ as used 
in the statewide NTLs for EFCs. The 
BLM did not receive any comments on 
these definitions. 

Redundancy Verification 
The term ‘‘redundancy verification’’ is 

added to address verifications done by 
comparing the readings from two sets of 
transducers installed on the same 
primary device. The BLM did not 
receive any comments on this 
definition. 

FMP Categories 
The proposed rule defined four terms 

to describe categories of FMPs: 
‘‘Marginal volume,’’ ‘‘low volume,’’ 
‘‘high volume,’’ and ‘‘very high 
volume.’’ The BLM proposed these 
categories for purposes of delineating 
applicable requirements based on the 
average flow rate measured by an FMP. 
The proposed categories were as 
follows: A marginal-volume FMP would 
have had an average flow rate of 15 Mcf/ 
day or less; a low-volume FMP would 
have had an average flow rate greater 
than 15 Mcf/day, but less than or equal 
to 100 Mcf/day; a high-volume FMP 
would have had an average flow rate 
greater than 100 Mcf/day, but less than 
or equal to 1,000 Mcf/day; and, a very- 
high-volume FMP would have had an 
average flow rate greater than 1,000 
Mcf/day. Based on comments received 
on the proposed rule, changes in market 
conditions, and additional internal 
analysis, the BLM has modified two of 
the three thresholds separating the 
categories in the final rule. The revised 
definitions in the final rule are as 
follows: A very-low-volume FMP 
(marginal-volume FMP in the proposed 
rule) has an average flow rate of 35 Mcf/ 
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day or less; a low-volume FMP has an 
average flow rate greater than 35 Mcf/
day, but less than or equal to 200 Mcf/ 
day; a high-volume FMP has an average 
flow rate greater than 200 Mcf/day, but 
less than or equal to 1,000 Mcf/day. 
Very-high-volume FMPs continue to 
have an average flow rate greater than 
1,000 Mcf/day. Increasing the 
thresholds at which an FMP is 
considered low- or high-volume reduces 
the number of facilities that are in 
higher-volume categories, which 
reduces the overall cost of the rule, 
because the rule imposes stricter 
measurement requirements on higher- 
volume facilities. 

The proposed rule defined ‘‘marginal- 
volume FMP’’ as an FMP that measures 
a default volume of 15 Mcf/day or less. 
The BLM replaced the term ‘‘marginal- 
volume FMP’’ with ‘‘very-low-volume 
FMP’’ in the final rule to avoid 
confusion with other rules that use the 
term ‘‘marginal well.’’ As with the 
proposed rule, ‘‘very-low-volume’’ 
FMPs are exempt from many of the 
requirements in this rule. 

The proposed rule’s 15 Mcf/day 
threshold for a very-low-volume FMP 
was derived by performing a discounted 
cash-flow analysis to account for the 
initial investment of equipment that 
may be required to comply with the 

proposed standards applicable to 
facilities classified as low-volume 
FMPs. Assumptions in the discounted 
cash-flow model included: 

• $12,000/year/well operating cost 
(not including measurement-related 
expense); 

• Verification, orifice-plate 
inspection, meter-tube inspection, and 
gas sampling expenditures as would be 
required for a low-volume FMP in the 
proposed rule; 

• A before-tax rate of return (ROR) of 
15 percent; 

• An exponential production-rate 
decline of 10 percent per year; and 

• A 10-year equipment life. 

The model calculated the minimum 
initial flow rate needed to achieve a 15 
percent ROR for various levels of 
investment in measurement equipment 
that would be required of a low-volume 
FMP. The ROR would be from the 
continued sale of produced gas that 
would otherwise be lost if the lease, unit 
PA, or CA were shut in. Figure 1 shows 
the results of the modeling for assumed 
gas sales prices of $3/MMBtu, $4/
MMBtu, and $5/MMBtu. 

Both wellhead spot prices (Henry 
Hub) and New York Mercantile 
Exchange futures prices for natural gas 
averaged approximately $4/MMBtu for 
2013 and 2014. At that time, the U.S. 
Energy Information Administration 
projected the price for natural gas to 
range between $5/MMBtu and $10/
MMBtu through the end of 2040, 
depending on the rate at which new 
natural gas discoveries are made and 
projected economic growth. Assuming a 
$4/MMBtu gas price from Figure 1, a 15 
percent ROR could be achieved for 
meters with initial flow rates of at least 
15 Mcf/day, for an initial investment in 

metering equipment up to about $8,000. 
For wells with initial flow rates less 
than 15 Mcf/day, our analysis indicated 
that it may not have been profitable to 
invest in the necessary equipment to 
meet the proposed requirements for a 
low-volume FMP. Instead, it would 
have been more economic for an 
operator to shut in the FMP. Therefore, 
15 Mcf/day was proposed as the default 
threshold for a very-low-volume FMP, 
with the AO permitted to approve a 
higher threshold where circumstances 
warrant. 

The proposed rule would have 
defined ‘‘low-volume FMP’’ as an FMP 
flowing at more than 15 Mcf/day, up to 
100 Mcf/day. Low-volume FMPs must 
meet minimum requirements to ensure 
that measurements are not biased, but 
they are exempt from the rule’s 
minimum uncertainty requirements. It 
was anticipated that this classification 
in the proposed rule would have 
encompassed many FMPs, such as those 
associated with plunger-lift operations, 
where attainment of minimum 
uncertainty requirements would be 

difficult due to the high fluctuation of 
flow rate and other factors. The costs to 
retrofit these FMPs to achieve minimum 
uncertainty levels could be significant, 
although no economic modeling was 
performed at the time the proposed rule 
was written because costs were highly 
variable and speculative. The 
exemptions that would be granted for 
low-volume FMPs are similar to the 
exemptions granted for meters 
measuring 100 Mcf/day or less in Order 
5 and in the various statewide NTLs 
covering EFCs. 

The proposed rule would have 
defined ‘‘high-volume FMP’’ as an FMP 
flowing more than 100 Mcf/day, but not 
more than 1,000 Mcf/day. Requirements 
for high-volume FMPs will ensure that 
there is no statistically significant bias 
in the measurement and it will achieve 
an overall volume measurement of 
uncertainty of ±3 percent or less and an 
annual average heating-value 
uncertainty of ±2 percent. The BLM 
anticipates that the higher flow rates 
would make retrofitting to achieve 
minimum uncertainty levels more 

VerDate Sep<11>2014 00:13 Nov 17, 2016 Jkt 241001 PO 00000 Frm 00021 Fmt 4701 Sfmt 4700 E:\FR\FM\17NOR5.SGM 17NOR5 E
R

17
N

O
16

.0
36

<
/G

P
H

>

m
st

oc
ks

til
l o

n 
D

S
K

3G
9T

08
2P

R
O

D
 w

ith
 R

U
LE

S
5



81536 Federal Register / Vol. 81, No. 222 / Thursday, November 17, 2016 / Rules and Regulations 

economically feasible. The requirements 
for high-volume FMPs are similar to 
current BLM requirements as stated in 
the statewide NTLs for EFCs. 

Finally, the proposed rule would have 
defined ‘‘very-high-volume FMP’’ as an 
FMP flowing more than 1,000 Mcf/day. 
The BLM requires that very-high- 
volume FMPs achieve lower uncertainty 
than is required for high-volume FMPs 
(±2 percent, compared to ±3 percent for 
volume; and ±1 percent, compared to ±2 
percent for average annual heating 
value) and would have increased the 
frequency of primary device inspections 
and secondary device verifications. 
Stricter measurement accuracy 
requirements for very-high-volume 
facilities are appropriate due to the risk 
that mismeasurement will have a 
significant impact on royalty 
calculation. The BLM anticipates that 
FMPs in this class operate under 
relatively ideal flowing conditions 
where lower levels of uncertainty are 
achievable and the economics for 
making necessary retrofits are favorable. 

Many commenters questioned how 
the BLM determined the flow-rate 
ranges for the four categories of FMPs in 
the proposed rule (very-low-, low-, 
high-, and very-high-volume). Several of 
the commenters stated that the BLM 
used economics to determine the very- 
low-/low-volume threshold, but 
arbitrarily assigned the other thresholds. 
The BLM does not agree that the low- 
/high-volume and high-/very-high- 
volume thresholds in the proposed rule 
were ‘‘arbitrary.’’ The BLM did not have 
the same level of detail in its cost data 
to do the same level of detailed analysis 
on the thresholds for the higher-volume 
categories. The BLM nevertheless did 
consider existing thresholds in Order 5 
and practical considerations for 
achieving lower uncertainties in setting 
those thresholds. Ultimately, though, 
the BLM determined that the cost 
estimates it had prepared were 
reasonable and formed a proper basis to 
set the thresholds used in the final rule. 
As explained elsewhere in this 
preamble, the thresholds were set at the 
point at which the cost of the additional 
requirements with respect to 
measurement equals the reduction in 
royalty risk achieved. 

One commenter recommended that 
the BLM should determine all three 
thresholds on a cost-benefit basis, 
setting the thresholds at the level at 
which the cost of required meter 
improvements is offset by reduced 
uncertainty as a result of making the 
improvement. The commenter also 
recommended that the BLM should use 
a 1.5-year ‘‘payout’’ methodology 
instead of the rate-of-return 

methodology that the BLM used in the 
proposed rule. The BLM partially agrees 
with these comments and developed a 
Threshold Analysis to support the 
thresholds used in the final rule (see the 
discussion on thresholds below and the 
BLM Threshold Analysis). The 
requirements in the rule for low-volume 
FMPs represent the most lenient 
requirements the BLM can reasonably 
accept while also meeting its fiduciary 
obligations to ensure royalty-quality 
measurement. The only rationale for 
exempting very-low-volume FMPs from 
those requirements is to reduce costs to 
the point that operators truly on the 
edge of profitability will not shut in 
production as a result of the rule. The 
threshold for very-low-volume FMPs, 
therefore, is the flow rate below which 
a prudent operator can no longer afford 
to comply with the requirements for a 
low-volume FMP and would shut in 
production if the rule did not include 
the additional, very-low-volume 
category. Put differently, the BLM 
established the very-low-/low-volume 
threshold based on the minimum flow 
rate at which a prudent operator could 
afford to meet the standards for a low- 
volume FMP. 

For the final rule, the BLM accepted 
the 1.5-year payout methodology 
suggested by the commenter in lieu of 
the rate-of-return methodology used in 
the proposed rule. Also, instead of using 
an assumed $8,000 investment required 
to meet the measurement standards for 
a low-volume FMP, the BLM re- 
examined the cost differences between 
the very-low-volume requirements and 
the low-volume requirements in the 
final rule. This cost difference was 
considered the ‘‘investment’’ in the 
payout methodology. The BLM does not 
agree that the reduction in uncertainty 
should be the basis for the ‘‘income’’ 
side of the payout method. While this 
may be useful for comparing uncertainty 
improvement as a function of cost, the 
BLM does not believe the overall 
premise is correct. First, the 
determination of uncertainty reduction 
between the very-low-volume and low- 
volume categories is highly speculative. 
Second, and perhaps more importantly, 
uncertainty indicates the risk of 
mismeasurement and does not denote 
whether that mismeasurement is high or 
low. The use of uncertainty to 
determine payout may be misleading to 
the reader who could incorrectly 
assume that uncertainty equates to 
under-measurement in all cases. 

Instead of using the reduction in 
uncertainty as the ‘‘income,’’ the BLM 
used the total income from the well(s) 
flowing through the FMP. The premise 
of the payout method for the very-low/ 

low-volume threshold was to simulate 
the decision-making process of a 
prudent operator, faced with a choice of 
either investing the money required to 
meet the standards of a low-volume 
FMP or of shutting-in the well(s). In this 
scenario, the prudent operator would 
consider the income provided by the 
continuation of production if they were 
able to meet the requirements of a low- 
volume FMP. All of this income would 
be lost if the well(s) were shut in. 

The commenter recommended using 
the payout approach to set all of the 
thresholds. The BLM does not believe 
the payout approach is applicable to the 
low-/high-volume and high-/very-high- 
volume thresholds. Instead of using a 
payout method recommended by the 
commenter, the BLM used a royalty-risk 
methodology to determine the low-/
high- and high-/very-high-volume 
thresholds. The BLM determined that it 
is fair and reasonable to set these 
thresholds for the higher-volume 
facilities at the point at which the cost 
of the additional requirements equals 
the reduction in royalty risk due to the 
additional requirements. This approach 
is appropriate for high-volume facilities 
because the costs of installing additional 
measurement equipment at these 
facilities do not impact their economic 
viability, since they are producing at a 
high-enough rate that they generate 
significant revenues, well in excess of 
operating costs. For example, a required 
$30,000 upgrade for a meter flowing at 
1,000 Mcf/day would have a payout of 
7 days, after operating costs, royalties, 
and taxes, well below the payout range 
of 6 to 18 months given by the 
commenter. A prudent operator would 
not shut in production in this scenario. 

One commenter suggested that the 
BLM should incorporate the percent 
Federal or Indian ownership in the 
determination of flow-rate threshold 
categories. The BLM did not make any 
changes to the rule based on this 
comment because generally the 
accuracy of the FMP should be based on 
the flow rate it is measuring regardless 
of ownership. Implementing this 
suggestion would also be complex and 
cumbersome for both operators and the 
BLM. For example, a BLM inspector 
would have to multiply the average flow 
rate of the FMP by the Federal or Indian 
mineral interest in the agreement in 
order to determine which requirements 
the FMPs need to meet. 

One commenter raised a concern 
about an FMP that is operating just over 
one of the volume thresholds because 
the operator would still have to spend 
the money to comply with the 
threshold, but the FMP would only be 
making slightly more money than if it 
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8 U.S., Energy Information Administration, 
Annual Energy Outlook 2016, available at http://
www.eia.gov/forecasts/aeo/. 

were in the next lower category. The 
BLM did not make any changes to the 
rule based on this comment because this 
situation will arise no matter where the 
thresholds are established. The BLM 

may provide guidance to its inspectors 
in the enforcement handbook on how to 
handle situations in which an FMP is 
operating just over a threshold. 

The BLM received many comments 
suggesting alternative thresholds for the 

four categories of FMPs. The following 
table compares the Mcf/day thresholds 
from the proposed rule with the 
alternative suggestions received in the 
comments: 

Comments also included 
recommendations for removing the 
very-low-volume category in its entirety 
and extending the requirements for low- 
volume FMPs from zero Mcf/day to 100 

Mcf/day. Another commenter suggested 
removing the very-high-volume category 
and extending the requirements for 
high-volume FMPs with no upper limit 
of flow rate. Based on all of the above 

comments, the BLM re-evaluated the 
economics of each category and 
developed new Mcf/day thresholds: 

The study used to determine these 
thresholds is available on the 
regulations.gov Web site (BLM 
Threshold Analysis). 

One commenter stated that volume 
thresholds do not account for the fact 
that the economics of natural gas have 
changed with the Henry Hub wholesale 
price decreasing from $4 to $2/MMBtu, 
and therefore that the BLM’s reliance on 
prices greater than $2/MMBtu is not 
reasonable. The BLM does not agree 
with this comment. First, natural gas 
prices are seasonal and $2/MMBtu gas 
is not permanent—for instance, the 
Henry Hub price can and does regularly 
exceed this level in response to cold 
weather under current market 
conditions. Second, it is unlikely that 
natural gas prices will remain at this $2/ 
MMBtu level through the 3-year 
timeframe that the Threshold Analysis 
uses to determine the minimum payout 
volume for the very-low-/low-volume 
threshold or the 10-year timeframe that 
it uses to determine the low-/high- 
volume and high-/very-high-volume 
thresholds. The Energy Information 
Administration’s (EIA’s) Annual Energy 
Outlook for 2016 8 reference case 
projects average nominal Henry Hub 
wholesale prices of $3.79/MMBtu from 
2016 to 2019, and $5.03/MMBtu from 
2017 to 2026. Based on the foregoing, 

the BLM did not make any changes to 
the rule based on this comment. 

Determining the FMP Flow Rate 
Category 

In the proposed rule, the BLM would 
have determined the FMP category by 
averaging the flow rate of that FMP over 
the previous 12 months or the life of the 
FMP, whichever was shorter. The BLM 
received several comments expressing 
concern about the proposed 12-month 
averaging period for FMPs that measure 
the flow rate from wells having high 
production-decline rates. Several of the 
commenters stated that as a result of the 
proposed 12-month averaging period, 
the operator would have to invest a lot 
of money to achieve the requirements 
for a high or very-high-volume FMP, 
only to have the volume drop to low- or 
even very-low-volume in a short period 
of time. One commenter recommended 
that the BLM should not include the 
first month of production in the average 
flow rate calculation. 

The BLM agrees with the concept 
presented by the commenters and 
developed a definition for ‘‘averaging 
period’’ that applies to the category 
definitions in this rule and the 
uncertainty thresholds in the oil 
measurement rule (43 CFR subpart 
3174). The definition, which appears in 
the subpart 3170 definitions section, 
retains a 12-month averaging period, but 
excludes any production from newly 
drilled wells prior to the second full 
month of production from the average 

calculation. In other words, if an FMP 
is installed to measure the production 
from a newly drilled well, and the well 
is put into production on May 10, the 
production reported in May and June 
would not be used in the calculation of 
average flow rate when determining the 
FMP’s flow-rate category. In this 
example, May is not a full month of 
production; therefore, June is the first 
full month of production and July is the 
second full month of production. The 
12-month averaging period starts with 
the July production figures. 

The BLM received numerous 
comments asking for clarification on 
how an operator would determine the 
flow-rate category of an FMP. Some of 
the comments expressed confusion over 
the time period that the BLM would use 
to determine the average flow rate; 
whether this would be a 12-month 
average, a 6-month average, a daily rate, 
or based on previous-day flow rate 
available on the display of an EGM 
system. One commenter requested 
clarification on how an operator would 
determine the category if there were less 
than 12 months of data. The category 
definitions in the proposed rule and the 
new definition of ‘‘averaging period’’ in 
the final rule both specify that the 
average is taken over 12 months or the 
life of the FMP, whichever is shorter. 
The BLM did not make any further 
changes to the rule based on these 
comments. The BLM believes that the 
requirement for how the BLM will 
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determine average flow rate is 
sufficiently clear under the definition of 
‘‘averaging period’’ in subpart 3170. 

Bias 
The proposed rule defined ‘‘bias’’ as 

a shift in the mean value of a set of 
measurements away from the true value 
of what is being measured. In the final 
rule the BLM changed the word ‘‘shift’’ 
to ‘‘systematic shift’’ to better match 
other statistical definitions. The word 
‘‘systematic’’ was also added to stress 
that bias is present if a shift in mean 
value occurs even after averaging 
repeated measurements of the value 
across the entire measurement system. 

One commenter stated that the term 
‘‘bias’’ as used in the proposed rule 
implies that the operator is intentionally 
causing a meter to read high or low. The 
BLM did not make any changes to the 
rule based on this comment because 
neither the definition nor the use of the 
word ‘‘bias’’ in the rule implies that any 
bias is intentional. ‘‘Bias’’ is a term of 
art in the measurement context and does 
not refer to underlying intent. 

Uncertainty 
The proposed rule did not define the 

term ‘‘uncertainty’’ and used both the 
terms ‘‘certainty’’ and ‘‘uncertainty’’ 
interchangeably. One commenter stated 
that there is no definition of ‘‘certainty’’ 
or ‘‘uncertainty’’ in proposed § 3175.10. 
Based on this comment the BLM used 
only the term ‘‘uncertainty’’ in the final 
rule, and included a definition for that 
term. The BLM made this change 
because ‘‘uncertainty,’’ unlike the term 
‘‘certainty,’’ is a term that is commonly 
used and understood within the oil and 
gas measurement context. ‘‘Uncertainty’’ 
is defined to mean the range of error 
that could occur between a measured 
value and the true value being 
measured, calculated at a 95 percent 
confidence level. The BLM selected a 95 
percent confidence level because it is 
commonly used in oil and gas 
measurement. A 95 percent confidence 
level means that the calculated 
uncertainty indicates the maximum 
amount of error that is expected to occur 
between the measured value and the 
true value being measured 95 percent of 
the time. There is a 5 percent chance 
that the risk of mismeasurement is 
greater than the calculated uncertainty. 

Significant Digit 
The proposed rule defined 

‘‘significant digit’’ as any digit of a 
number that is known with certainty. 
The definition was included in the 
proposed rule to support 
§ 3175.104(a)(2), which required certain 
data in the QTR to be reported to five 

significant digits. Based on comments 
received, the requirement in the final 
rule was changed from five significant 
digits to a specified number of decimal 
places. Therefore, the definition of 
‘‘significant digit’’ is no longer 
necessary and is deleted in the final 
rule. 

Statistically Significant and Threshold 
of Significance 

Section 3175.10 of the proposed rule 
included definitions for ‘‘statistically 
significant’’ and ‘‘threshold of 
significance.’’ Because the final oil 
measurement rule (43 CFR subpart 
3174) also uses these terms, the BLM 
moved the definitions to subpart 3170. 
The BLM did not make any changes to 
the definitions. 

Heating Value Variability 
The BLM added a definition of 

‘‘heating value variability’’ to the final 
rule in response to numerous comments 
expressing confusion over what this 
term means and how the BLM would 
determine it. These comments are 
discussed under § 3175.31(b). 

Other Definitions 
The BLM added a definition for ‘‘AGA 

Report No. (followed by a number)’’ to 
the final rule to be consistent with the 
definitions for GPA and API that pertain 
to standards incorporated by reference 
(see § 3175.30). The proposed rule did 
not incorporate any AGA (American Gas 
Association) standards; however, the 
final rule incorporates two AGA 
standards (AGA Report No. 3 (1985) and 
AGA Report No. 8 (1992)). As explained 
elsewhere in the preamble, the BLM 
incorporated standards from AGA 
Report No. 3 because the final rule 
includes grandfathering provisions (see 
§ 3175.61) relating to meter tube 
construction that allow operators of 
grandfathered meters to meet the older 
standards in lieu of the latest API 
standards. AGA Report No. 8 was 
adopted because the BLM determined it 
was the more appropriate reference for 
the calculation of supercompressibility. 
In the proposed rule, the incorporation 
by reference was for API 14.2; both 
standards are identical in content. 

There are numerous other terms that 
were defined in both the proposed rule 
and the final rule. These include, ‘‘as- 
found,’’ ‘‘as-left,’’ ‘‘atmospheric 
pressure,’’ ‘‘Beta ratio,’’ ‘‘British thermal 
unit,’’ ‘‘configuration log,’’ ‘‘discharge 
coefficient,’’ ‘‘effective date of a spot or 
composite sample,’’ ‘‘electronic gas 
measurement,’’ ‘‘element range,’’ ‘‘event 
log,’’ ‘‘heating value,’’ ‘‘integration,’’ 
‘‘live input variable,’’ ‘‘mean,’’ ‘‘mole 
percent,’’ ‘‘normal flowing point,’’ 

‘‘quantity transaction record,’’ 
‘‘Reynolds number,’’ ‘‘senior fitting,’’ 
‘‘standard cubic foot (scf),’’ ‘‘standard 
deviation,’’ ‘‘transducer,’’ ‘‘turndown,’’ 
‘‘type test,’’ ‘‘upper range limit (URL),’’ 
and ‘‘verification.’’ The BLM did not 
receive any comments on these 
definitions and did not change any of 
these definitions from the proposed 
rule. One commenter stated that there is 
no definition of ‘‘AO,’’ ‘‘FMP,’’ ‘‘PA,’’ 
‘‘PMT,’’ or ‘‘uncertainty’’ in proposed 
§ 3175.10. The terms ‘‘AO,’’ ‘‘FMP,’’ 
‘‘PA,’’ and ‘‘PMT’’ are defined under 
subpart 3170 because they apply to all 
the rules published under that part 
including subparts 3173, 3174, and 
3175. Therefore, those definitions were 
not added to subpart 3175 in the final 
rule 

§ 3175.20—General Requirements 
Proposed § 3175.20 would have 

required measurement of all gas 
removed or sold from Federal or Indian 
leases and unit PAs or CAs that include 
one or more Federal or Indian leases to 
comply with the standards of the 
proposed rule (unless the BLM grants a 
variance under proposed § 3170.6). The 
BLM received a comment suggesting the 
requirements of § 3175 should only 
apply to those units or agreements 
above a set percentage of Federal 
interest. The BLM disagrees for the 
reasons discussed under the definition 
of the flow-rate categories and did not 
make any changes to this section based 
on this comment. 

The BLM received another comment 
objecting to the proposed requirement to 
measure all gas on leases, pointing out 
that many times leases are part of units 
or CAs, and may have combined 
measurement points for multiple leases 
within these agreements. The BLM 
believes the commenter has 
misinterpreted the requirement. The 
final rule requires all gas removed or 
sold from Federal and Indian leases, 
unit PAs, or CAs to comply with 43 CFR 
subpart 3175. If a lease is part of a unit 
PA or CA, the measurement 
requirements in subpart 3175 apply 
only to the FMP where gas is removed 
or sold from the unit PA or CA. This is 
because the BLM considers unit PAs 
and CAs to be individual cases— 
comparable to large ‘‘leases’’—with 
regards to measurement. As a result, 
operators do not have to measure the gas 
produced from individual leases within 
a CA or unit PA. Internal measurement 
points, such as those flagged by the 
commenter, that combine production 
from individual leases or wells within a 
CA or unit PA are not subject to this 
subpart, assuming they are not used to 
measure gas that is removed or sold 
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from the unit PA or CA for purposes of 
royalty determinations. The BLM did 
not make any changes to the final rule 
based on this comment. 

The BLM did make a change to this 
section based on an internal review of 
the wording in the proposed rule. The 
proposed rule stated that ‘‘Measurement 
of all gas removed or sold from Federal 
and Indian leases and unit PAs or CAs 
that include one or more Federal or 
Indian leases, must comply with the 
standards prescribed in this subpart, 
except as otherwise approved under 
§ 3170.6 of this subpart.’’ The BLM 
realized that this language does not 
account for situations where the BLM 
has granted commingling and allocation 
approval (CAA) under 43 CFR part 
3173. Where the BLM has granted a 
CAA, the allocation meters are not 
considered FMPs and, therefore, do not 
have to comply with the requirements of 
this rule (see the definition of FMP 
under subpart 3173). As a result, gas 
will be removed or sold from the lease, 
unit PA, or CA without being measured 
in accordance with the standards in this 
rule, which is contrary to the language 
of the proposed rule. To address this, 
the BLM changed the wording of this 
sentence to ‘‘Measurement of all gas at 
an FMP must comply with the standards 
of this subpart . . . . ’’ It should be 
noted that if a gas allocation meter were 
to become an FMP in the future, it 
would have to comply with the 
applicable requirements of this rule. 

§ 3175.30—Incorporation by Reference 
This section previously appeared as 

§ 3175.31 in the proposed rule, but 
based on edits made to the final rule, 
this section and final § 3175.30 have 
swapped places. 

This final rule incorporates a number 
of industry standards, either in whole or 
in part, without republishing the 
standards in their entirety in the CFR, 
a practice known as incorporation by 
reference. These standards were 
developed through a consensus process, 
facilitated by the American Petroleum 
Institute (API), the American Gas 
Association (AGA), the Gas Processors 
Association (GPA), and the Pipeline 
Research Council International (PRCI) 
with input from the oil and gas industry 
and Federal agencies with oil and gas 
operational oversight responsibilities. 

The BLM has reviewed these 
standards and determined that they will 
achieve the intent of §§ 3175.31 through 
3175.125 of this rule. The legal effect of 
incorporation by reference is that the 
incorporated standards become 
regulatory requirements. With the 
approval of the Director of the Federal 
Register, this rule generally incorporates 

the current versions of the standards 
listed below. However, the BLM is also 
incorporating older versions of several 
standards due to the ‘‘grandfathering’’ of 
some existing equipment in the final 
rule 

Some of the standards referenced in 
this section have been incorporated in 
their entirety. For other standards, the 
BLM incorporates only those sections 
that are relevant to the rule, meet the 
intent of § 3175.31 of the rule, or do not 
need further clarification. 

The incorporation of industry 
standards follows the requirements 
found in 1 CFR part 51. The industry 
standards in this final rule are eligible 
for incorporation under 1 CFR 51.7 
because, among other things, they will 
substantially reduce the volume of 
material published in the Federal 
Register; the standards are published, 
bound, numbered, and organized; and 
the standards incorporated are readily 
available to the general public through 
purchase from the standards 
organization, or through inspection at 
any BLM office with oil and gas 
administrative responsibilities (1 CFR 
51.7(a)(3) and (4)). The language of 
incorporation in 43 CFR 3175.30 meets 
the requirements of 1 CFR 51.9. Where 
appropriate, the BLM has incorporated 
industry standards governing a 
particular process by reference and then 
imposes requirements that are in 
addition to or modify the requirements 
imposed by that standard (e.g., the BLM 
sets a specific value for a variable where 
the industry standard proposed a range 
of values or options). 

All of the API, AGA, GPA, and PRCI 
materials that the BLM is incorporating 
by reference are available for inspection 
at the BLM, Division of Fluid Minerals; 
20 M Street SE., Washington, DC 20003; 
202–912–7162; and at all BLM offices 
with jurisdiction over oil and gas 
activities. The API materials are also 
available for inspection and purchase at 
the API, 1220 L Street NW., 
Washington, DC 20005; telephone 202– 
682–8000; API also offers free, read-only 
access to some of the material at http:// 
publications.api.org. The GPA materials 
are available for inspection at the GPA, 
6526 E. 60th Street, Tulsa, OK 74145; 
telephone 918–493–3872; https://
gpsa.gpaglobal.org/. The AGA materials 
are available for inspection at the AGA, 
400 North Capitol Street NW., Suite 450, 
Washington, DC 20001; telephone 202– 
824–7000. The PRCI material is 
available for inspection at the PRCI, 
3141 Fairview Park Dr., Suite 525, Falls 
Church, VA 22042; telephone 703–205– 
1600. 

The following describes the API, GPA, 
APA, and PRCI standards that the BLM 

is incorporating by reference into this 
rule: 

• API Manual of Petroleum 
Measurement Standards (MPMS) 
Chapter 14—Natural Gas Fluids 
Measurement, Section 1, Collecting and 
Handling of Natural Gas Samples for 
Custody Transfer; Seventh Edition, May, 
2016 (‘‘API 14.1’’). This standard 
provides comprehensive guidelines for 
properly collecting, conditioning, and 
handling representative samples of 
natural gas that are at or above their 
hydrocarbon dew point. 

• API MPMS Chapter 14, Section 3, 
Orifice Metering of Natural Gas and 
Other Related Hydrocarbon Fluids— 
Concentric, Square-edged Orifice 
Meters, Part 1, General Equations and 
Uncertainty Guidelines; Fourth Edition, 
September 2012; Errata, July 2013 (‘‘API 
14.3.1’’). This standard provides 
engineering equations and uncertainty 
estimations for the calculation of flow 
rate through concentric, square-edged, 
flange-tapped orifice meters. 

• API MPMS Chapter 14, Section 3, 
Orifice Metering of Natural Gas and 
Other Related Hydrocarbon Fluids— 
Concentric, Square-edged Orifice 
Meters, Part 2, Specification and 
Installation Requirements; Fifth Edition, 
March 2016 (‘‘API 14.3.2’’). This 
standard provides construction and 
installation requirements, and 
standardized implementation 
recommendations for the calculation of 
flow rate through concentric, square- 
edged, flange-tapped orifice meters. 

• API MPMS Chapter 14, Section 3, 
Orifice Metering of Natural Gas and 
Other Related Hydrocarbon Fluids— 
Concentric, Square-edged Orifice 
Meters, Part 3, Natural Gas 
Applications; Fourth Edition, November 
2013 (‘‘API 14.3.3’’). This standard is an 
application guide for the calculation of 
natural gas flow through a flange- 
tapped, concentric orifice meter. 

• API MPMS Chapter 14, Natural Gas 
Fluids Measurement, Section 3, 
Concentric, Square-Edged Orifice 
Meters, Part 3, Natural Gas 
Applications, Third Edition, August 
1992 (‘‘API 14.3.3 (1992)’’). This 
standard is an application guide for the 
calculation of natural gas flow through 
a flange-tapped, concentric orifice 
meter. 

• API MPMS, Chapter 14, Section 5, 
Calculation of Gross Heating Value, 
Relative Density, Compressibility and 
Theoretical Hydrocarbon Liquid 
Content for Natural Gas Mixtures for 
Custody Transfer; Third Edition, 
January 2009; Reaffirmed February 2014 
(‘‘API 14.5’’). This standard presents 
procedures for calculating, at base 
conditions from composition, the 
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following properties of natural gas 
mixtures: Gross heating value, relative 
density (real and ideal), compressibility 
factor, and theoretical hydrocarbon 
liquid content. 

• API MPMS Chapter 21, Section 1, 
Flow Measurement Using Electronic 
Metering Systems—Electronic Gas 
Measurement; Second Edition, February 
2013 (‘‘API 21.1’’). This standard 
describes the minimum specifications 
for electronic gas measurement systems 
used in the measurement and recording 
of flow parameters of gaseous phase 
hydrocarbon and other related fluids for 
custody transfer applications utilizing 
industry recognized primary 
measurement devices. 

• API MPMS Chapter 22—Testing 
Protocol, Section 2, Differential Pressure 
Flow Measurement Devices; First 
Edition, August 2005; Reaffirmed 
August 2012 (‘‘API 22.2’’). This standard 
is a testing protocol for any flow meter 
operating on the principle of a local 
change in flow velocity, caused by the 
meter geometry, giving a corresponding 
change of pressure between two 
reference locations. 

• GPA Standard 2166–05, Obtaining 
Natural Gas Samples for Analysis by 
Gas Chromatography; Adopted as a 
Tentative Standard, 1966; Revised and 
Adopted as a Standard, 1968; Revised 
1986, 2005 (‘‘GPA 2166–05’’). This 
standard recommends procedures for 
obtaining samples from flowing natural 
gas streams that represent the 
compositions of the vapor phase portion 
of the system being analyzed. 

• GPA Standard 2261–13, Analysis 
for Natural Gas and Similar Gaseous 
Mixtures by Gas Chromatography; 
Adopted as a Tentative Standard, 1961; 
Revised and Adopted as a Standard, 
1964; Revised 1972, 1986, 1989, 1990, 
1995, 1999, 2000 and 2013 (‘‘GPA 2261– 
13’’). This standard establishes a 
method to determine the chemical 
composition of natural gas and similar 
gaseous mixtures within set ranges 
using a gas chromatograph (GC). 

• GPA Standard 2198–03, Selection, 
Preparation, Validation, Care and 
Storage of Natural Gas and Natural Gas 
Liquids Reference Standard Blends; 
Adopted 1998; Revised 2003. (‘‘GPA 

2198–03’’). This standard establishes 
procedures for selecting the proper 
natural gas and natural gas liquids 
reference standards, preparing the 
standards for use, verifying the accuracy 
of composition as reported by the 
manufacturer, and the proper care and 
storage of those standards to ensure 
their integrity as long as they are in use. 

• GPA Standard 2286–14, Method for 
the Extended Analysis of Natural Gas 
and Similar Gaseous Mixtures by 
Temperature Program Gas 
Chromatography; Adopted as a Standard 
1995; Revised 2014 (‘‘GPA 2286–14’’). 
This method is intended for the 
compositional analysis of natural gas 
and similar gaseous mixtures where 
precise physical property data of the 
hexanes and heavier fractions are 
required. The procedure is applicable 
for mixtures which may contain 
components of nitrogen, carbon dioxide, 
and/or hydrocarbon compounds C1– 
C14. 

• AGA Report No. 3, Orifice Metering 
of Natural Gas and Other Related 
Hydrocarbon Fluids Second Edition, 
September 1985 (‘‘AGA Report No. 3 
(1985)’’). This standard provides 
construction and installation 
requirements, and standardized 
implementation recommendations for 
the calculation of flow rate through 
concentric, square-edged, flange-tapped 
orifice meters. 

• AGA Report No. 8, Compressibility 
Factors of Natural Gas and Other 
Related Hydrocarbon Gases; Second 
Edition, November 1992 (‘‘AGA Report 
No. 8’’). This standard presents detailed 
information for precise computations of 
compressibility factors and densities of 
natural gas and other hydrocarbon 
gases, calculation uncertainty 
estimations, and FORTRAN computer 
program listings. 

• PRCI NX 19, Manual for the 
Determination of Supercompressibility 
Factors for Natural Gas; December 1962 
(‘‘PRCI NX 19’’). This standard presents 
detailed information for computations 
of compressibility factors and densities 
of natural gas and other hydrocarbon 
gases. 

Several commenters suggested that 
the BLM should adopt API and GPA 

standards in their entirety rather than 
incorporating only parts of them. Some 
of the commenters stated that the BLM 
should incorporate all of API MPMS 
Chapter 1 (Terms and Definitions), all of 
Chapter 14 (Natural Gas Fluids 
Measurement), all of Chapter 21 (Flow 
Measurement Using Electronic Metering 
Systems), and all of Chapter 22 (Testing 
Protocols). 

The BLM did not make any changes 
as a result of these comments. The rule 
incorporates five industry standards in 
whole and seven industry standards in 
part. API and GPA standards are written 
for industry to use as guidelines in 
designing and operating measurement 
facilities, generally for custody-transfer 
applications, were not designed for the 
regulatory environment, and present 
potential enforcement challenges and 
limitations. As such, these standards are 
often difficult to adopt without 
modification as regulations. The BLM 
can only enforce requirements that are 
objective, clearly defined, and relevant 
to the BLM’s goal of ensuring accurate 
and verifiable measurement. Many of 
the API and GPA standards referenced 
by the commenters do not meet this 
threshold. For example, API 21.1, 
Section 6, sets standards for data 
availability. API 21.1, Subsection 6.2, 
requires, among other things, that onsite 
data include at least 7 days of hourly 
QTRs. While this may be a useful 
requirement for industry, the BLM is not 
concerned in this rule with how long 
data are maintained onsite. The 
FOGRMA of 1982 (as amended by the 
Royalty Simplification and Fairness Act 
of 1996) requires all records for Federal 
leases to be maintained for a period of 
7 years from the date they are generated. 
Whether they are maintained onsite or 
offsite is irrelevant to the BLM’s goals. 
In addition, it would be very difficult 
for BLM inspectors to enforce such a 
provision and it would serve no purpose 
for them to do so. 

The following table lists the API 
standards that the commenters 
suggested the BLM should adopt and 
our response. 
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Chapter/ Subject Incorporated or Not Incorporated by 
Section/ theBLM 

Part 
1 Terms and definitions Not incorporated. The definitions in this 

chapter may be different from the 
definitions the BLM requires due to the 
specific purpose of each definition in a 
regulatory context. In addition, this chapter 
contains definitions for all API standards, 
not just those relating to gas measurement. 

14.1 Collecting and Handling ofNatural Incorporated by reference. 
Gas Samples for Custody Transfer 

14.2 Compressibility Factors ofNatural Incorporated by reference under AGA 
Gas and Other Related Hydrocarbon Report No. 8. 
Gases 

14.3.1 Orifice Metering ofNatural Gas ... Incorporated by reference. 
Part 1 : General Equations and 
Uncertainty Guidelines 

14.3.2 Orifice Metering ofNatural Gas ... Incorporated by reference. 
Part 2: Specification and Installation 
Requirements 

14.3.3 Orifice Metering ofNatural Gas ... Incorporated by reference. 
Part 3: Natural Gas Applications 

14.3.4 Orifice Metering ofNatural Gas ... Not incorporated. Part 4 is only 
Part 4: Background, Development, informational and does not contain any 
Implementation Procedures and standards or requirements. 
Subroutine Documentation 

14.4 Converting Mass ofNatural Gas Not Incorporated. Has no relevance to the 
Liquids and Vapors to Equivalent measurement of natural gas from Federal 
Liquid Volumes and Indian leases. 

14.5 Calculation of Gross Heating Value, Incorporated by reference. 
Relative Density, Compressibility and 
Theoretical Hydrocarbon Liquid 
Content for Natural Gas Mixtures for 
Custody Transfer 

14.6 Continuous Density Measurement Not incorporated. Applies to liquids and 
supercritical fluids. 

14.7 Mass Measurement ofNatural Gas Not incorporated. Applies to liquid 
Liquids measurement. 

14.8 Liquefied Petroleum Measurement Not incorporated. Applies to liquid 
measurement. 

14.9 Measurement ofNatural Gas by Not incorporated. Very little demand for 
Coriolis Meter gas Coriolis meters. May be used by the 

PMT in reviewing requests for Coriolis 
measurement. 
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Of the 22 standards in Chapters 1, 14, 
21, and 22 that the commenters 
recommended for incorporation, the 
BLM is incorporating eight standards. 
Two of the remaining standards have 
not yet been published by API, four 
apply only to liquid measurement, and 
two are for informational uses only. The 
BLM did not incorporate the remaining 
six recommended standards because 
they are not relevant to royalty 
measurement, were not published in 
time to include in the final rule, or the 
BLM determined that they either had 
the potential to conflict with BLM 
requirements or did not help achieve 
the purposes of the rule or the 
underlying legal requirements. 

One commenter stated that API 14.1 
and GPA 2166 are clear and enforceable 
as written and should be incorporated 
in whole. The rule incorporates portions 
of these two standards. While there are 
portions of API 14.1 and GPA 2166 that 
are clear and enforceable as written, 
many parts of these standards are not. 
For example, API Chapter 14.1, 
Subsection 6.3.2.1 states: ‘‘Sample 
distortion due to chemical and physical 
adsorption can be minimized by 
prudent selection of sampling system 
materials. In general, materials and 
coatings that are chemically inert and of 
minimum porosity are the best choices.’’ 
While this statement has important 
educational value, it would be virtually 
impossible for a BLM inspector to 

ascertain whether a sampling system 
material is in accordance with the 
standard or to take an enforcement 
action against an operator for not 
making a ‘‘best choice.’’ The BLM did 
not make any changes to the rule based 
on this comment. 

Several commenters suggested that 
the BLM should automatically 
incorporate the latest version of a 
standard rather than specifying a year 
and edition of the standard. The BLM 
did not make any changes to the rule 
based on these comments. To 
promulgate a rule, all Federal agencies 
must follow the APA, which establishes 
specific requirements for Federal 
agencies to follow. In general, the 
agency must provide notice to the 
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public that a new rule is under 
consideration, publish a draft of the rule 
in the Federal Register, and provide the 
public an opportunity to comment on 
the proposed rule (see 5 U.S.C. 553). 
When the BLM incorporates a standard 
by reference, the standard becomes part 
of the rule in which it is incorporated. 

If the rule were structured to 
incorporate ‘‘the latest version’’ of a 
particular standard, the requirements of 
the rule would automatically change 
whenever a particular standard is 
updated in the future. Changing a 
substantive rule in this manner, without 
the opportunity for public input, would 
be inconsistent with the notice-and- 
comment requirements of the APA, and 
therefore would not be legally 
permissible. The BLM will, however, 
evaluate new standards as they are 
issued by API, GPA, and others, and 
will determine if it is appropriate to 
initiate a rulemaking process to update 
the reference in subpart 3175 to 
incorporate the then-current version of 
those standards. In the interim, an 
operator could request a variance to 
follow the more recent version of a 
particular standard in lieu of the one 
incorporated by reference in this rule. 
Such requests would be evaluated by 
the PMT as outlined in this rule. 

Several commenters suggested 
incorporating the latest version of GPA 
2261–13, instead of GPA 2261–00. The 
BLM agrees with this comment and has 
changed the incorporation by reference 
to refer to the latest version of this 
standard. See the portion of the 
preamble that describes § 3175.118 for 
further discussion of these comments. 

Several commenters suggested 
incorporating GPA 2286–14, relating to 
taking extended analyses. The BLM 
agrees with this comment and 
incorporated this standard by reference 
because § 3175.119(b) requires operators 
to do extended analyses in some 
instances. See the portion of the 
preamble that discusses § 3175.117 for 
further discussion of these comments. 

As discussed in connection with 
§ 3175.10, the BLM did incorporate two 
AGA standards in the final rule: AGA 
Report No. 3 (1985) and AGA Report 
No. 8. The BLM incorporated AGA 
Report No. 3 because the final rule 
includes meter tube construction 
standards for certain grandfathered 
facilities (see § 3175.61) in lieu of the 
latest standards in API 14.3.2. The BLM 
also changed the incorporation by 
reference for the calculation of 
supercompressibility. In the proposed 
rule the incorporation by reference was 
for API 14.2; however, this was changed 
to AGA Report No. 8 in the final rule 
because the BLM determined this was a 

more appropriate reference. Both 
standards are identical in content. 

§ 3175.31—Specific Performance 
Requirements 

Note that the performance 
requirements appeared under § 3175.30 
in the proposed rule. In the final rule, 
the BLM switched the provisions in 
§§ 3175.30 and 3175.31 for formatting 
purposes. 

Section 3175.31 sets overall 
performance standards for measuring 
gas produced from Federal and Indian 
leases, regardless of the type of 
technology used. The performance 
standards provide specific objective 
criteria that the BLM can use to analyze 
meter systems not specifically allowed 
under the final rule. The performance 
standards also form the basis of 
determining the individual equipment 
standards that apply to each flow-rate 
class of meter (i.e., very-low, low, high, 
and very-high volume). 

Section 3175.31(a) establishes limits 
on the maximum allowable flow-rate 
measurement uncertainty. Uncertainty 
indicates the risk of measurement error. 
For high-volume FMPs (flow rate greater 
than 200 Mcf/day, but less than or equal 
to 1,000 Mcf/day), the maximum 
allowed overall flow-rate measurement 
uncertainty is ±3 percent. For very-high- 
volume FMPs (flow rate of more than 
1,000 Mcf/day), the maximum allowable 
flow-rate uncertainty is reduced to ±2 
percent, because uncertainty in higher- 
volume meters presents greater royalty 
risks than in lower-volume meters. In 
addition, upgrades necessary to achieve 
an uncertainty of ±2 percent for very- 
high-volume FMPs will be more 
economical given these FMPs’ higher 
overall production levels. Not only do 
the higher flow rates make these 
necessary upgrades more economical, 
many of the measurement uncertainty 
problems associated with lower-volume 
FMPs, such as intermittent flow, are not 
as prevalent with higher-volume FMPs. 

The ±3 percent uncertainty 
requirement for high-volume FMPs is 
the same as what is currently required 
in all of the statewide NTLs for EFCs. 
However, the ±3 percent uncertainty 
requirement in the statewide NTLs 
applies to all FMPs measuring more 
than 100 Mcf/day. Section 3175.31(a), 
by contrast, applies only to high- (±3 
percent) and very-high- (±2 percent) 
volume FMPs. Under the new rule, 
therefore, meters measuring between 
100 Mcf/day and 200 Mcf/day are no 
longer required to meet an uncertainty 
standard. Consistent with the existing 
requirements of the statewide NTLs, 
meters measuring less than 100 Mcf/day 

are not subject to uncertainty 
requirements. 

Section 3175.31(a)(3) specifies the 
conditions under which flow-rate 
uncertainty must be calculated. Flow- 
rate uncertainty is a function of the 
uncertainty of each variable used to 
determine flow rate. The uncertainty of 
variables such as differential pressure, 
static pressure, and temperature is 
dynamic and depends on the magnitude 
of the variables at a point in time. This 
section lists two sources of data to use 
for uncertainty determinations. The best 
data source for average flowing 
conditions at the FMP would be the 
monthly averages typically available 
from a daily QTR. However, daily QTRs 
are not usually readily available to the 
AO at the time of inspection because 
they must usually be requested by the 
BLM and provided by the operator 
ahead of time. If the daily QTR is not 
available to the AO, the next best source 
for uncertainty determinations would be 
the average flowing parameters from the 
previous day, which will be required 
under § 3175.101(b)(4)(i) through (iii) of 
this final rule (§ 3175.101(b)(4)(i) 
through (iv) of the proposed rule). 

The BLM received numerous 
comments on this section. One 
commenter stated that the new 
performance requirements would cause 
wells to be shut in, although no support 
for that claim was included in the 
comment. The BLM conducted a 
detailed economic analysis to support 
the new flow category thresholds 
discussed under proposed § 3175.10, 
which included the costs of any 
upgrades necessary to meet the new 
uncertainty requirements (see the BLM 
Threshold Analysis). The flow-rate 
uncertainty of ±3 percent for high- 
volume FMPs is actually less restrictive 
than the current uncertainty 
requirement in the statewide NTLs for 
EFCs. The NTLs require an overall 
uncertainty of ±3 percent or better for all 
meters measuring more than 100 Mcf/
day. The final rule expands that limit to 
200 Mcf/day. Therefore, FMPs 
measuring between 100 Mcf/day and 
200 Mcf/day, which would have been 
subject to the ±3 percent uncertainty 
limit under the statewide NTLs, are now 
exempt from any uncertainty 
requirement. The new uncertainty limit 
of ±2 percent for very-high-volume 
FMPs is only required for FMPs 
measuring more than 1,000 Mcf/day, 
which applies to just over 1 percent of 
all FMPs, according to data maintained 
by the BLM about current production. 
The BLM believes that a ±2 percent 
uncertainty will not be difficult to 
achieve on very-high-volume FMPs 
because the flow tends to be more stable 
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and contain fewer liquids for wells 
producing at those levels. Additionally, 
for very-high-volume FMPs, any costs 
associated with achieving a ±2 percent 
uncertainty versus a ±3 percent 
uncertainty, such as the purchase of a 
new transducer, should not be 
significant given the overall magnitude 
of production. The BLM did not make 
any changes to the rule as a result of 
these comments. 

Several commenters expressed a 
concern that reduced uncertainty will 
not necessarily increase revenue or 
royalty. Uncertainty is the risk of 
mismeasurement, and the goal of 
reducing uncertainty is to reduce that 
risk regardless of whether the end result 
is greater royalty, less royalty, or no 
change in royalty. Reducing the risk of 
mismeasurement ensures that the 
measurement is more accurate, which is 
one of the primary goals of this rule. As 
reflected in other provisions of this rule, 
the BLM has developed measurement 
standards that impose uncertainty 
requirements commensurate with the 
royalty risk posed by a particular 
facility. For these reasons, no changes to 
the rule were made. 

One commenter stated that any 
increase in transportation costs, such as 
meter upgrades, would increase 
transportation allowances under the 
ONRR valuation regulations, thereby 
reducing royalty. The BLM has 
confirmed with ONRR that there are no 
circumstances under which an operator 
can claim expenses relating to 
measurement as a transportation 
allowance. The BLM did not make any 
changes to the rule based on this 
comment. 

The BLM received several comments 
objecting to what they said is a lack of 
justification for the uncertainty limits in 
the proposed rule. The BLM does not 
agree with these comments. The 
preamble to the proposed rule provided 
a detailed explanation of how the BLM 
developed the uncertainty limits and 
why they were developed. The BLM did 
not make any changes to the final rule 
based on these comments. 

The BLM will enforce flow-rate 
measurement uncertainty using 
standard calculations such as those 
found in API 14.3.1, which are 
incorporated into the BLM uncertainty 
calculator (www.wy.blm.gov), or other 
methods approved by the AO. BLM 
employees use the uncertainty 
calculator to determine the uncertainty 
of meters that are used in the field. 
However, existing and previous versions 
of the uncertainty calculator do not 
account for the effects of relative density 
uncertainty because these effects have 
not been quantified. The gas analysis 

data required in § 3175.120(e) and (f) of 
the final rule allow the BLM to quantify 
the relative density uncertainty by 
performing a statistical analysis of 
historical relative density variability 
and including it in the determination of 
overall measurement uncertainty, 
making these uncertainty calculations 
more robust. 

The BLM received numerous 
comments stating that the BLM has not 
published the calculations used in the 
BLM uncertainty calculator, making it 
difficult to comment on the uncertainty 
calculation. The BLM disagrees with 
this comment. A user’s manual and 
detailed description of every calculation 
used in the uncertainty calculator has 
been posted on both the BLM Web site 
(www.blm.gov/wy) and the Colorado 
Engineering and Experiment Station, 
Inc. Web site since December 2009. 
These are the only Web sites from 
which the BLM uncertainty calculator 
can be downloaded, and the link to 
download the documentation is 
immediately adjacent to the link to 
download the calculator. One 
commenter stated that these 
calculations must be published before 
mandating the use of the calculator. 
Neither the proposed rule nor the final 
rule mandates the use of the BLM 
uncertainty calculator. As discussed in 
the preamble, the BLM uncertainty 
calculator is a method by which BLM 
inspectors could enforce the uncertainty 
requirements; however, the calculator is 
not referred to anywhere in the 
regulation itself. The BLM did not make 
any changes to the rule in response to 
these comments. 

The BLM received several comments 
stating that the BLM should have 
published the uncertainty calculations 
in the proposed rule and asked for 
clarification of what those calculations 
would be. The BLM agrees with this 
comment and incorporated by reference 
API 14.3.1, Section 12, which includes 
the uncertainty calculations that the 
BLM accepts and uses in the BLM 
uncertainty calculator. Section 
3175.31(a)(4) was added to the final rule 
to reference the uncertainty calculations 
in API 14.3.1, Section 12. 

Section 3175.31(b) establishes an 
uncertainty requirement for the 
measurement of heating value. This was 
included because both heating value 
and volume directly affect royalty 
calculation if gas is sold at arm’s length 
on the basis of a per-MMBtu price. 
Virtually all of the gas sold domestically 
in the United States is priced on a 
$/MMBtu basis. The royalty is 
computed by the following equation: 
R = V × HV × P × Rr, 

Where: 
R = royalty owed, $; 
V = volume of gas removed or sold from a 

lease, Mcf; 
HV = heating value, MMBtu/Mcf; 
P = gas value, $/MMBtu; and 
Rr = royalty rate. 

Thus, a 5 percent error in heating 
value would result in the same error in 
royalty as a 5 percent error in volume 
measurement. 

The BLM recognizes that the heating 
value determined from a spot sample 
only represents a snapshot in time, and 
the actual heating value at any point 
after the sample was taken may be 
different. The probable difference is a 
function of the degree of variability in 
heating values determined from 
previous samples. If, for example, the 
previous heating values for a meter are 
very consistent, then the BLM would 
expect that the difference between the 
heating value based on a spot sample 
and the actual heating value at any 
given time after the spot sample was 
taken would be relatively small. The 
opposite would be true if the previous 
heating values had a wide range of 
variability. Therefore, the uncertainty of 
the heating value calculated from spot 
sampling will be determined by 
performing a statistical analysis of the 
historical variability of heating values 
over the past year for high- and very- 
high-volume FMPs. If an operator 
installs a composite sampling system or 
an on-line GC, the BLM will consider 
that device as having met the heating- 
value uncertainty requirements of this 
section. 

The uncertainty limits for heating 
value are based on the annualized cost 
of spot sampling and analysis as 
compared to the royalty risk from the 
resulting heating-value uncertainty. The 
BLM used the data collected for the Gas 
Variability Study (see the discussion of 
§ 3175.115 below) as the basis of this 
analysis. For high-volume FMPs, the 
BLM determined that the cost to 
industry of achieving an average annual 
heating-value uncertainty of ±2 percent 
by using spot sampling methods would 
approximately equal the royalty risk 
resulting from the same ±2 percent 
uncertainty in the heating value. For 
very-high-volume FMPs, an average 
annual heating-value uncertainty of ±1 
percent would result in a cost to 
industry that is approximately equal to 
the royalty risk of the uncertainty. The 
rule therefore prescribes these 
respective levels as the allowed average 
annual heating-value uncertainty for 
high- and very-high-volume FMPs. 

The BLM received numerous 
comments on this section stating that 
the new performance requirements 
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would cause wells to be shut in, 
although no support for that claim was 
included in the comments. As with the 
volume uncertainties, the required 
heating-value uncertainties will only 
apply to FMPs measuring more than 200 
Mcf/day. The BLM did not receive any 
data supporting the argument that 
meeting an average annual heating- 
value uncertainty of ±2 percent (high 
volume) or ±1 percent (very-high 
volume) would be so costly that an 
operator would shut in the well(s) 
flowing through the meter rather than 
complying with this requirement. Under 
the worst-case scenario for high-volume 
FMPs, where the heating value from the 
FMP is highly erratic from sample to 
sample, the maximum cost to the 
operator would be to take spot samples 
every 2 weeks, which represents a 
relaxation of requirements in the 
proposed rule that would have required 
weekly samples. The BLM Threshold 
Analysis included the cost of bi-weekly 
sampling in the determination of an 
appropriate threshold for the low-/high- 
volume categories. For very-high- 
volume FMPs, the worst-case scenario 
would require an operator to install a 
composite sampling system. The 
proposed rule would have also required 
on-line GCs or composite samplers for 
high-volume FMPs. The BLM Threshold 
Analysis includes this cost to determine 
the high-/very-high-volume threshold. 
The costs to comply with the heating- 
value uncertainties are not significant 
enough that a prudent operator would 
opt to shut in the well(s) flowing 
through FMPs producing at that level. 
Also, the operator has other means to 
reduce the heating-value variability 
from sample to sample, such as 
employing quality control measures in 
sampling and analysis. 

Several commenters stated that there 
is no reason the heating-value 
uncertainty limits should be more 
restrictive than the flow-rate uncertainty 
limits. For flow rate, an uncertainty of 
±3 percent for high-volume FMPs and 
±2 percent for very-high-volume FMPs 
is required. For heating value, an 
average annual uncertainty of ±2 
percent uncertainty for high-volume 
FMPs and ±1 percent uncertainty for 
very-high-volume FMPs is required. As 
described in the preamble and in the 
BLM Threshold Analysis, the BLM 
determined the uncertainties for volume 
and heating value separately based on 
cost of compliance versus royalty risk 
resulting from the uncertainty 
requirement. For example, the flow-rate 

uncertainty and costs associated with 
achieving that uncertainty are 
dependent on the size, quality, 
configuration, and operation of the 
primary, secondary, and tertiary 
devices. For heating value, the 
uncertainty and costs associated with 
achieving that uncertainty are a function 
of the heating-value variability and 
sampling frequency or sampling method 
(i.e., composite versus spot). Because 
the determinants of flow-rate 
uncertainty and heating-value 
uncertainty are independent, the costs 
of achieving specified uncertainty levels 
are also independent. As a result, the 
uncertainty limits for volume and 
heating value were set independently 
based on the results of the BLM 
Threshold Analysis. Generally, flow-rate 
uncertainty targets are more difficult 
and expensive to achieve than 
uncertainty targets for average annual 
heating value. For example, an average 
annual heating-value uncertainty of ±1 
percent is achievable in most cases by 
simply increasing the sample frequency, 
which typically costs a few hundred 
dollars per year. By contrast, achieving 
a volume uncertainty of ±1 percent 
would, in most cases, require operators 
to purchase the most expensive 
transducers available and install 
separation and other equipment that 
would maintain a very consistent flow 
rate. This could cost tens of thousands 
of dollars or more. The BLM did not 
make any changes to the final rule based 
on these comments. 

The BLM received several comments 
suggesting other uncertainty limits from 
those listed in the proposed rule. One 
commenter suggested that both the flow 
rate and heating-value uncertainties 
should be reduced to ±1 percent for 
high- and very-high-volume FMPs and 
an uncertainty requirement of ±5 
percent should be added for very-low 
and low-volume FMPs. Another 
commenter suggested that the heating- 
value uncertainty should be ±7.5 
percent when the heating value is above 
1,200 Btu/scf and ±5 percent when the 
heating value is below 1,200 Btu/scf. 
Another commenter suggested that the 
BLM establish uncertainty levels for 
heating values by working with trade 
groups. Commenters submitted little 
rationale to support any of these 
suggested uncertainty levels. The BLM 
believes that the uncertainty levels 
given in the proposed rule are fair, 
reasonable, and achievable based on its 
experience in the field. They were 
established by determining the point at 

which the cost of compliance equals the 
risk to royalty. The BLM did not make 
any changes to the proposed rule based 
on these comments. 

Several commenters stated that the 
BLM is confusing variability with 
uncertainty when establishing an 
uncertainty limit for average annual 
heating value. The BLM disagrees with 
these comments. The commenters 
appear to be assuming that the BLM 
used the term ‘‘uncertainty’’ 
interchangeably with ‘‘variability.’’ This 
is not the case, as described in detail in 
the BLM Gas Variability Study and as 
used in this rule. With respect to 
heating value, the term ‘‘variability’’ 
refers to the statistical variation from the 
mean heating value based on a certain 
number of previous gas analyses. For 
example, the heating values from five 
previous gas samples are shown in the 
table below, and the mean value of 
those five heating values is 1,256 
Btu/scf. The variability of these five 
samples is the standard deviation of the 
five heating values (±14.3 Btu/scf) 
multiplied by the ‘‘student-t’’ function 
that yields a 95 percent confidence. For 
the five samples, the student-t function 
is 2.78, and the variability of this FMP 
is ±40 Btu/scf (±14.3 Btu/scf × 2.78), or 
±3.2 percent of the average heating 
value. The BLM considers the 
variability a quasi-static property of the 
meter. The cause of the variability could 
be actual changes in gas composition 
over the time period analyzed, sampling 
technique, analysis technique, or other 
factors such as temperature at the time 
of sampling. Whatever the cause, this 
particular FMP has a variability of ±3.2 
percent and will most likely continue to 
have a variability of approximately ±3.2 
percent, unless something significant 
changes, such as the gas sampling or 
analysis technique or, for example, a 
new well is connected to the meter. 
When the BLM refers to heating-value 
uncertainty, it is specific to the average 
annual heating value uncertainty, not 
the uncertainty of an individual sample. 
The average annual heating value 
uncertainty is how close the average 
heating value from an FMP, as 
determined from gas samples taken over 
a 1-year time span, will be to the true 
average heating value of that FMP over 
the same time span. The true average 
annual heating value is a hypothetical 
value assuming the heating value was 
measured continuously over that year 
by an instrument with no uncertainty. 
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In the BLM Gas Variability Study, the 
BLM determined the relationship 

between variability and uncertainty in 
the average annual heating value. The 

relationship is defined by the following 
equation: 

Although the variability of this FMP 
is ±3.2 percent, the average annual 
heating-value uncertainty is reduced by 
taking more samples over the year. In 
this example, the samples were taken 
twice per year, or roughly once every 
180 days. Using the equation directly 
above, the uncertainty of the average 
annual heating value at this sampling 
frequency is reduced to ±2.1 percent. 
Sampling four times per year (every 90 
days) would reduce the average annual 
heating-value uncertainty to ±1.5 
percent. In summary, the average annual 
heating-value uncertainty requirement 
in the final rule governs uncertainty not 
variability. While variability is a factor 
in determining uncertainty, uncertainty 
can be reduced for a given level of 
variability by taking more frequent 
samples. The BLM added 
§ 3175.31(b)(3) to the final rule as a 
result of these comments, in order to 
clarify and define the relationship 
between average annual heating-value 
uncertainty and variability. The 
equations presented in § 3175.31(b)(3) 
are the same equations that were 
presented in the heating value 
variability study repeatedly referenced 
in the preamble to the proposed rule. 
The study was also included in the 
supporting documentation posted on 
www.regulations.gov concurrently with 

the release of the proposed rule. In 
addition, § 3175.31(b)(3) allows the 
BLM to approve other methods of 
calculating average annual heating value 
uncertainty that operators or industry 
groups may develop. 

One commenter asked that the BLM 
exempt central delivery point (CDP) 
meters from the heating-value 
uncertainty limits because achieving 
these limits would be difficult due to 
the constantly changing gas composition 
as different wells produce through the 
meter. The commenter provided an 
example of where a CDP meter, which 
would qualify as a very-high-volume 
FMP under the proposed rule, has a 
heating-value variability of ±3.5 percent. 
Assuming that the commenter 
determined the variability in the same 
manner as the BLM does, and took 
monthly samples at a very-high volume 
as required in the rule for the initial 1- 
year timeframe, the average annual 
heating-value uncertainty would be 
±0.87 percent, based on the equation 
directly above, which is well within the 
uncertainty of ±1 percent required for 
very-high-volume FMPs. The BLM did 
not make any changes to the rule based 
on this comment. 

Several commenters requested that 
the BLM provide the calculation 
methodology for average annual 

heating-value uncertainty. The BLM 
agrees with this comment and included 
the methodology in the final rule, under 
§ 3175.31(b)(3). The methodology was 
also included in the BLM Gas 
Variability Study, which was posted as 
a supporting document on 
www.regulations.gov, along with the 
proposed rule. 

One commenter stated that the cost of 
compliance for existing FMPs outweighs 
any measurable benefit. However, the 
volume cutoff points between low- and 
high-volume and between high- and 
very-high-volume FMPs in the final rule 
were established to represent the point 
at which the cost of compliance is equal 
to or less than the resulting reduction in 
royalty risk resulting from the 
improvements required by the rule. 
Royalty risk is the measurement 
uncertainty expressed in royalty dollars. 
The BLM did not make any changes to 
the rule based on this comment. 

One commenter stated that the data 
used in the BLM Gas Variability study 
were not vetted or scrubbed to control 
for the conditions under which the 
samples were taken. The implication of 
the comment is that the BLM study is 
not statistically valid. While the BLM 
acknowledges that that the data were 
not controlled for the conditions under 
which they were taken, the data 
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represent samples taken under real-life 
conditions and, in every case, the 
heating values used in the study were 
used as the basis for royalty payment. 
The BLM also believes that reliance on 
the study is appropriate without 
controlling for conditions because field 
sampling is typically not controlled to 
ensure that samples are taken at, for 
example, the same time of year or at the 
same ambient temperature—i.e., the 
study as used by the BLM for purposes 
of this rule is an accurate reflection of 
sampling results that occur in the field. 
The fact that the data showed no 
correlation existed between heating- 
value variability and pressure, 
temperature, or any of the other 
attributes analyzed demonstrates that 
other factors—perhaps poor sampling 
practices—are masking any correlation 
that theoretically should exist. Again, 
the BLM does not believe that scrubbing 
the data was necessary because the BLM 
does not intend to require the same 
conditions every time a sample is taken. 
In the field, it is impossible to control 
conditions, such as temperature, 
pressure, flow rate, separator efficiency, 
and other factors. The final rule 
establishes a uniform uncertainty value 
that reflects actual field practice. Based 
on the foregoing, the BLM did not make 
any changes to the rule based on this 
comment. 

One commenter stated that the BLM 
Gas Variability Study does not reflect 
the accuracy of custody-transfer meters 
because most of the measurement points 
from which the BLM obtained the 
analyses were on-lease meters. The BLM 
believes that the commenter 
misunderstands the purpose of the 
study, which was to assess the 
variability of meters on which Federal 
and Indian royalty is based. These 
meters are often on-lease meters rather 
than custody-transfer meters on which 
the operator is paid. The BLM is not 
concerned with sales or custody-transfer 
meters that are not used in the 
determination of royalty. Therefore, the 
data used in the study are directly 
applicable to meters used for royalty 
determination, which are generally the 
on-lease meters. The BLM did not make 
any changes to the rule based on this 
comment. 

Several commenters stated that 
composite samplers and on-line GCs are 
not economical on location because they 
do not work well with rich gas. The 
commenters did not supply any data to 
support this claim. Based on this 
comment and on the BLM Threshold 
Analysis, the BLM eliminated the 
provision in the proposed rule that 
would have required composite 
samplers or on-line GCs on high-volume 

FMPs, if the required ±2 percent average 
annual heating-value uncertainty could 
not be achieved by spot sampling. The 
BLM made this change for economic 
reasons, not because it accepts that 
these devices do not work well with 
rich gas. The BLM did not remove the 
provision in the rule that requires 
composite samplers on very-high- 
volume FMPs when the required ±1 
percent average annual heating-value 
uncertainty cannot be achieved through 
spot sampling. 

One commenter suggested that the 
determination of heating-value 
uncertainty should be on a field-wide 
basis rather than on a well or FMP basis. 
The commenter did not provide any 
data to substantiate this suggestion. The 
BLM does not agree with this comment. 
While the determination of heating- 
value uncertainty on a regional or 
formation-wide basis may seem like a 
reasonable approach, the data analyzed 
by the BLM (BLM Gas Variability Study) 
showed that heating-value variability is 
not correlated by region or formation. 
One possible reason for this is that the 
heating-value variability is not only 
dependent on the formation, but also on 
human factors, such as gas sampling 
and analysis techniques. The BLM did 
not make any changes to the rule in 
response to this comment. 

Section 3175.31(c) establishes the 
degree of allowable bias in a 
measurement. Bias, unlike uncertainty, 
results in systematic measurement error; 
uncertainty only indicates the risk of 
measurement error. For all FMPs, except 
very-low-volume FMPs, no statistically 
significant bias is allowed. The BLM 
acknowledges that it is virtually 
impossible to completely remove all 
bias in measurement. When a 
measurement device is tested against a 
laboratory device, there is often slight 
disagreement, or apparent bias, between 
the two. However, both the 
measurement device being tested and 
the laboratory device have some 
inherent level of uncertainty. If the 
disagreement between the measurement 
device being tested and the laboratory 
device is less than the uncertainty of the 
two devices combined, then it is not 
possible to distinguish apparent bias in 
the measurement device being tested 
from inherent uncertainty in the devices 
(sometimes referred to as ‘‘noise’’ in the 
data). Therefore, apparent bias that is 
less than the uncertainty of the two 
devices combined is not considered to 
be statistically significant. This 
approach is consistent with existing 
BLM policy. Although bias is not 
specifically addressed in Order 5 or the 
statewide NTLs, the intent of those 
standards is to reduce bias. 

The bias requirement does not apply 
to very-low-volume FMPs because very- 
low-volume FMPs are measuring such 
low volumes that any bias, even if it is 
statistically significant, results in little 
impact to royalty. The small amount of 
royalty loss (or gain) resulting from bias 
would be much less than the royalty lost 
if production were to cease altogether— 
a possible outcome if the operator were 
to decide that it is uneconomic to 
upgrade a meter to eliminate bias. 
Therefore, the BLM has determined that 
it is in the public interest to accept some 
risk of measurement bias in very-low- 
volume FMPs in order to maintain gas 
production. The BLM did not receive 
any comments on this section. 

Section 3175.31(d) requires that all 
measurement equipment must allow for 
independent verification by the BLM. 
For example, if a new meter were 
developed that did not record the raw 
data used to derive a volume, that meter 
could not be used at an FMP because, 
without the raw data, the BLM would be 
unable to independently verify the 
volume. Similarly, if a meter were 
developed that used proprietary 
methods that precluded the ability to 
recalculate volumes or heating values, 
or made it impossible for the BLM to 
verify its accuracy, its use would also be 
prohibited. As explained in the 
preamble to the proposed rule, this is 
not a change from existing policy. Order 
5 and the statewide NTLs for EFCs only 
allow meters that can be independently 
verified by the BLM. 

One commenter stated that the 
performance goal of verifiability will 
restrict new technology. As an example, 
the commenter suggested that a 
verifiability requirement could have 
prevented the development of EGM 
systems. The BLM disagrees with this 
comment and did not make any changes 
to the rule as result. Contrary to the 
suggestion by the commenter, the BLM 
believes that verifiability is essential to 
making EGM systems universally 
accepted by both industry and 
regulators. For example, over 20 percent 
of the main body of API 21.1 is devoted 
to the audit trail, reporting, and data 
integrity required of EGM systems, all of 
which encompass verifiability. 

One commenter expressed concern 
that the provisions of the proposed rule 
would cause the BLM to continually re- 
evaluate the quantity, rate, or heating 
value uncertainty of particular 
equipment. The BLM does not agree 
with this comment and did not make 
any changes to the rule as a result. The 
rule is designed to minimize required 
testing. The PMT will establish the 
uncertainty of each new piece of 
equipment one time, and operators can 
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then rely on that determination in 
making the uncertainty calculations. 

§ 3175.40—Measurement Equipment 
Approved by Standard or Make and 
Model 

Section 3175.40 establishes the types, 
makes, and models of equipment and 
software versions that can be used at 
FMPs. All makes of flange-tapped 
orifice plates (§ 3175.41), all makes and 
models of mechanical recorders 
(§ 3175.42), and all makes and models of 
GCs (§ 3175.45) are automatically 
approved under this rule without any 
additional BLM review. This section 
also explains that for specific makes, 
models, and sizes of other types of 
equipment including transducers 
(§ 3175.43), flow-computer software 
(§ 3175.44), flow conditioners 
(§ 3175.46), differential primary devices 
other than flange-tapped orifice plates 
(§ 3175.47), linear measurement devices 
(§ 3175.48), and accounting systems 
(§ 3175.49) are approved for use at FMPs 
under the conditions and circumstances 
stated in those sections. 

For the specified types of equipment 
requiring BLM approval, as explained in 
the section-specific discussions of this 
preamble, this rule requires that 
equipment must be reviewed by the 
PMT and approved by the BLM. The 
PMT, which consists of a team of 
measurement experts, will base its 
review of such equipment on data 
submitted by individual operators, 
companies, or equipment 
manufacturers. Unlike the variance 
process under Order 5, which limits 
approvals to specific facilities, and 
requires that operators submit separate 
requests to use the same equipment at 
different facilities, this final rule 
provides that once the PMT reviews and 
the BLM approves a piece of equipment 
or measurement process, that approval 
will be posted to the BLM website 
(www.blm.gov), and any operator may 
rely on that approval at any facility, 
provided the operator follows any 
attached conditions of use. The PMT 
process provides a way for the BLM to 
approve new technology without having 
to update its regulations, issue other 
forms of guidance (such as NTLs) or 
grant approvals on a case-by-case basis. 

While the final rule provides that the 
PMT will review requests and make 
recommendations to the BLM for 
approval, it is the BLM’s intent that 
such approvals will be issued by a BLM 
AO with authority over the oil and gas 
program nationally (e.g., the Director, a 
Deputy Director, or an Assistant 
Director), as opposed to that authority 
being delegated to a local level. This is 
consistent with recommendations from 

the RPC, GAO, and OIG that decisions 
on variances be granted at the national 
level to ensure they are consistent and 
have the appropriate perspective, as 
opposed to more local levels, which can 
result in inconsistencies among BLM 
field offices. 

The BLM received many comments 
that expressed concerns over the role, 
authority, staffing, process, and 
approval timeframes relating to the 
PMT. Several comments stated that the 
PMT should include industry members, 
academia, tribal members, and State 
Government representatives. Comments 
also stated that the PMT should be 
chartered under the Federal Advisory 
Committee Act (FACA) and that all 
meetings should be open to the public. 
The BLM finds formalizing the PMT and 
requiring a FACA-chartered committee 
to be inconsistent with expediting the 
approval of new and existing 
technology. As described in the final 
rule, the PMT will consist of 
measurement experts within the BLM 
whose primary job function is to review 
test data for new and existing 
technology and recommend approval or 
denial of that technology to the BLM. 
While the team has not yet been 
assembled, the BLM believes that once 
the PMT is fully staffed, reviews will 
take 30 to 60 days, assuming that the 
proper testing has been done and all 
pertinent data have been submitted to 
the PMT. 

Under a FACA charter, as favored by 
some commenters, reviews would take 
much longer, possibly even years. A 
FACA charter first requires all members 
to be vetted and approved by the 
Secretary. The BLM would then have to 
publish a notice in the Federal Register 
of all meetings at least 30 days in 
advance. The BLM does not believe that 
this is an appropriate forum to review 
large amounts of test data and perform 
specialized analysis to determine if a 
device can meet the performance goals 
of the rule. 

Substantively, the PMT’s role in 
reviewing specific makes and models of 
equipment and making 
recommendations to the BLM for 
approval of particular equipment under 
this rule is similar to the authority for 
a BLM field office to issue variances 
under the existing Onshore Orders. The 
only difference between the existing 
variance process and the PMT is that 
under the existing variance process 
reviews are performed at the field-office 
level on a case-by-case basis; under this 
final rule these reviews will be 
performed once by a single entity at the 
Washington-Office level. Ultimately, the 
PMT makes recommendations for 
approval, and the BLM retains full 

discretion to concur with or reject such 
recommendations. In the final rule to 
update and replace Order 3, § 3170.8 
has been revised to add a new paragraph 
(b) that addresses the appeals procedure 
for PMT recommendations that are 
approved by the BLM. The BLM did not 
make any changes to the rule based on 
these comments. 

Other commenters stated that the rule 
should provide for administrative 
review of all recommendations made by 
the PMT. The BLM agrees with this 
comment and has added an 
administrative review to the PMT 
process as part of the final rule updating 
and replacing Order 3 (see 43 CFR 
3170.8(b)). Under this process, any 
approval or denial made by the BLM 
based on a PMT recommendation can be 
administratively appealed to the 
Assistant Secretary for Lands and 
Minerals, or their designee. Using the 
analogy of the existing field office 
variance review process discussed 
earlier, the approval or denial of a 
variance for new technology under the 
current process could be appealed by 
anyone adversely affected by that 
approval or denial. Likewise, any 
decision made by the BLM regarding 
technology reviewed by the PMT is also 
subject to appeal by anyone adversely 
affected by that decision. 

Several commenters said that the 
PMT would favor large companies that 
could afford elaborate ‘‘Cadillac’’ 
proposals. The BLM disagrees with this 
comment and did not make any changes 
as a result. The reviews performed by 
the PMT are not exclusive. In other 
words, if a large operator submitted a 
‘‘Cadillac’’ proposal to the PMT and a 
small operator submitted a ‘‘Chevy’’ 
proposal (simple and inexpensive) to 
the PMT, the PMT would review both 
proposals on their merits. If the PMT 
and then, ultimately, the BLM 
determined that both proposals met the 
performance goals in this rule, then both 
proposals would be approved and 
posted on the BLM website. Once 
posted, any operator could use either 
the ‘‘Cadillac’’ or ‘‘Chevy’’ technology 
without any further approval needed. 

One commenter stated that the PMT 
should develop testing manuals that the 
industry could follow. While the BLM 
did not make any changes to the rule 
based on this comment, the BLM agrees 
that manuals could provide useful 
guidance. Once formed, the PMT will 
consider developing nonbinding testing 
manuals, as suggested by the 
commenter. 

One commenter stated that the PMT 
role should include the review of new 
gas sampling technology. The BLM 
agrees with this comment, but does not 
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believe a change to the regulations is 
necessary. While this is not a specific 
function of the PMT listed under 
§ 3175.40, the BLM believes that the 
PMT could consider reviewing new gas 
sampling techniques under the PMT’s 
general authority to review new 
measurement equipment and methods. 

Several commenters objected to the 
lack of information in the proposed rule 
regarding the PMT review and approval 
process and also objected to the absence 
of a list of approved equipment 
published in the proposed rule. The 
BLM did not make any changes to the 
rule based on these comments. As a 
procedural matter, the BLM does not 
believe that it is necessary or 
appropriate to set forth prescriptive 
procedures for the PMT to follow in 
either the proposed rule or the final rule 
in order to preserve the BLM’s 
discretion in setting up this new entity. 
That said, the BLM notes that the rule 
is not silent on the PMT’s review 
procedures. To the contrary, the rule 
establishes specific performance 
standards and requirements that 
equipment and methods used for gas 
measurement must meet. This 
information was clearly identified in the 
proposed rule, and, for the most part, 
has been carried forward into the final 
rule. 

The BLM did not publish a specific 
list of approved equipment because no 
such list exists. However, the rule does 
provide for the automatic acceptance of 
certain types of equipment, such as 
flange-tapped orifice plates, gas 
chromatographs, and mechanical 
recorders at low- and very low-volume 
FMPs. The PMT will develop the list of 
other types of approved equipment, 
such as flow conditioners and 
differential-pressure meters, based on a 
review of the data that the PMT receives 
and a determination by the PMT that the 
equipment complies with the 
performance standards established in 
this rule. The need for these reviews is 
the reason why the final rule establishes 
a 2-year phase-in period for equipment 
approved by the PMT in order to give 
the PMT time to complete this work. 

One commenter questioned why the 
BLM is entering the free market by 
limiting the types of devices that 
operators can use. The BLM is not 
limiting the types of devices. To the 
contrary, an operator can use a variety 
of devices as long as those devices meet 
the applicable performance standards 
specified in the rule. The BLM believes 
that the only way to ensure that volume 
and quality measurement meets the 
specified uncertainty performance goals 
is to ensure that the components that 
contribute to volume and quality 

uncertainty have been tested in a 
consistent and transparent manner. The 
BLM did not make any changes to the 
rule based on this comment. 

One commenter asked for clarification 
if the BLM is approving equipment by 
performance or uncertainty. Although 
the BLM is unclear as to what the 
commenter means by ‘‘performance’’ 
and ‘‘uncertainty’’ (uncertainty is a 
performance goal in this rule), the 
answer is case-specific as indicated 
below: 

• Transducers (§ 3175.43): Approval 
for transducers installed at FMPs after 
the effective date of the rule is granted 
if the transducer undergoes the tests 
required in the testing protocol (see 
§ 3175.130). Alternatively, for existing 
transducers, the BLM will grant 
approval if the manufacturer supplies 
the BLM with a sufficient amount of 
existing data. In either case, the BLM 
will ascertain the uncertainty of the 
transducer and how outside conditions, 
such as ambient temperature, affect the 
device. 

• Flow-computer software 
(§ 3175.44): Approval is granted if the 
flow-computer software agrees with the 
reference software within a specified 
tolerance. 

• Isolating flow conditioners 
(§ 3175.46): Approval is granted if the 
device is tested under API 14.3.2, 
Annex D, which includes a pass-fail 
criterion. 

• Differential primary devices other 
than flange-tapped orifice plates 
(§ 3175.47): Approval is granted if the 
device is tested in accordance with API 
22.2. The BLM will ascertain the 
uncertainty of the device and how 
factors such as installation 
configurations, Reynolds number, and 
differential-pressure-to-static-pressure- 
ratio, affect the device. 

• Linear meters (§ 3175.48): Approval 
is granted if the BLM determines that 
the meter can meet or exceed the 
performance goals of § 3175.31(a), (c), 
and (d). 

• Accounting systems (§ 3175.49): 
Approval is granted if the BLM 
determines that the system can meet the 
performance goals of § 3175.31(d). 

The BLM did not make any changes 
to the rule based on this comment. 

Sec. 3175.41—Flange-Tapped Orifice 
Plates 

Flange-tapped orifice plates have been 
rigorously tested and have proven 
capable of meeting the performance 
standards of § 3175.31(a), (c), and (d). 
As such, FMPs using flange-tapped 
orifice plates that are installed, 
operated, and maintained as the primary 
device in accordance with the standards 

in § 3175.80 are automatically accepted 
under the final rule with no additional 
review or approvals needed. The BLM 
did not receive any comments on this 
section. 

Sec. 3175.42—Chart Recorders 
Mechanical recorders have been in 

use on gas meters for more than 90 years 
in custody-transfer applications and 
their ability to meet the performance 
standards of § 3175.31(c) and (d) is well 
established. Because mechanical 
recorders are limited to very-low- 
volume and low-volume FMPs under 
the rule, they do not have to meet the 
uncertainty requirements of 
§ 3175.31(a). As such, low- and very- 
low-volume FMPs using mechanical 
recorders that are installed, operated, 
and maintained in accordance with the 
standards in § 3175.90 are automatically 
accepted under the final rule with no 
additional review or approvals needed. 
The BLM did not receive any comments 
on this section. 

Sec. 3175.43—Transducers 
While EGM systems are widely 

accepted for use in custody-transfer 
applications, there are currently no 
standardized protocols by which 
transducers, a critical component of an 
EGM system, are tested to document 
their performance capabilities and 
limitations. Proposed § 3175.43 would 
have required transducers to be tested 
under the protocols in § 3175.130 in 
order to be used at high- or very-high- 
volume FMPs. Transducers used at 
very-low and low-volume FMPs are not 
subject to these requirements. The 
primary purpose of the testing protocol 
is to determine the uncertainty of the 
transducer under a variety of operating 
conditions. Because very-low and low- 
volume FMPs are not subject to the 
uncertainty requirements under 
§ 3175.31(a), testing the performance of 
the transducers used at these FMPs is 
unnecessary. 

Several commenters requested that 
the BLM accept transducers currently in 
use or approve these transducers if the 
manufacturer can provide test data 
consistent with industry practice. The 
BLM agrees with these comments and 
added the option of using the test data 
the manufacturers used to derive their 
published performance specifications. 
However, if the data submitted by the 
manufacturer are incomplete, or 
insufficient to justify the published 
performance specifications, the BLM 
may use performance specifications 
derived by the PMT from the data, or 
limit the use of the transducer to 
specific ranges of pressure, temperature, 
or operating conditions. 
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The BLM received numerous 
comments suggesting that the BLM 
should accept published API-type 
testing standards for transducers in lieu 
of the protocols in the proposed rule. 
However, there are no API standards in 
place for testing transducers. The BLM 
is aware that the API is developing 
testing protocols for transducers, but 
these standards have not been 
published. The BLM did not make any 
changes to the rule based on these 
comments. 

Numerous commenters suggested that 
the BLM should grandfather existing 
transducers from the type testing 
requirements in this section. The 
reasons given in the comments include 
the inability to type test older 
equipment that is no longer 
manufactured or supported by the 
manufacturer, the opinion that there is 
no need to test equipment that is 
properly working, the lack of 
laboratories equipped to do the testing, 
and timeframes for the PMT to review 
and approve existing equipment to 
avoid shutting in production. The 
proposed rule would have required type 
testing of all transducers used on high- 
and very-high-volume FMPs. The BLM 
recognizes these concerns and has made 
two changes in this section as a result. 
First, the requirement to use type-tested 
equipment will not take effect until 2 
years after the effective date of the rule 
as provided in § 3175.60(a)(4) and (b)(2). 
This should be adequate time for the 
formation of the PMT, testing of existing 
equipment, and review of that 
equipment by the PMT. Second, for 
existing transducers, the BLM will allow 
operators or manufacturers to submit 
the data on which the manufacturer’s 
published performance specifications 
are based, in lieu of using the testing 
protocols specified in § 3175.130 of the 
rule. This will allow the PMT to review, 
and the BLM to approve if appropriate, 
existing transducers without the need 
for additional testing. Additional 
changes based on these comments are 
addressed in the § 3175.130 discussion 
in this preamble. 

Several commenters expressed a 
concern about the cost of replacing 
existing transducers as a result of this 
requirement. The BLM does not believe 
that this requirement would require 
operators to replace existing 
transducers. In addition to the 2-year 
implementation of this requirement and 
the provision to allow operators and 
manufacturers to submit existing data 
instead of generating new data, the 
transducer testing protocol in 
§ 3175.130 is not a pass-fail 
requirement. The purpose of the testing 
protocol is to independently define the 

performance of a transducer and then 
use that performance to determine 
compliance with the overall uncertainty 
requirements in § 3175.31(a). The BLM 
did not make any changes to the rule 
based on these comments. 

One commenter suggested that 
instead of approving transducers by 
make and model using the testing 
protocol, the BLM should just specify 
performance goals. The BLM has, in 
fact, specified performance goals for 
both volume (§ 3175.31(a)) and heating 
value (§ 3175.31(b)) based on overall 
measurement uncertainty. However, in 
order to enforce an uncertainty 
standard, BLM inspectors must be able 
to calculate the overall uncertainty to 
determine if the FMP meets the 
requirements. Transducer performance 
is often the largest contributor to overall 
volume measurement uncertainty, 
especially in situations where the 
transducer is operated at the low end of 
its upper calibrated limit. Currently, the 
BLM uncertainty calculator uses the 
manufacturer’s published performance 
specifications in the calculation of 
uncertainty; however, there is no 
standard method that manufacturers use 
to develop those specifications. In 
addition, most manufacturers consider 
their testing process and data as 
proprietary, making it impossible for the 
BLM to verify. The BLM believes that to 
enforce an uncertainty performance 
goal, the components that go into the 
uncertainty calculation must be 
determined in a transparent and 
consistent manner. Therefore, the BLM 
did not make any changes to the rule 
based on this comment. 

Two commenters also suggested that 
the BLM could use field calibration data 
to validate existing equipment. While 
the BLM believes that field calibration 
could be used to validate existing 
equipment, it would be difficult to 
extract individual installation effects 
from the data such as ambient 
temperature effects, vibration effects, 
and static pressure effects. In addition, 
it would be difficult to filter the data to 
eliminate human error in the calibration 
data. The BLM did not make any 
changes to the proposed rule as a result 
of these comments. 

One commenter stated that operators 
have no economic incentive to replace 
existing transducers. The BLM did not 
make any changes to the rule based on 
this comment for two reasons. First, as 
explained previously, the testing 
protocols for transducers and flow 
computers would not generally require 
replacing existing equipment. Second, 
we agree that operators often do not 
have an economic incentive to replace 
existing transducers (in other words, the 

investment in a new transducer would 
not necessarily result in increased 
revenue). If they had an economic 
incentive, this provision in the rule 
would probably not be necessary. The 
intent of the provision is to improve 
accuracy and verifiability to ensure that 
the public and Indian tribes and 
allottees receive their fair share of the 
value of oil and gas resources extracted 
from their land. The BLM did not make 
any changes to the rule based on this 
comment. 

Sec. 3175.44—Flow-Computer Software 
As with transducers, there are 

currently no standardized protocols by 
which flow-computer software is tested 
to document its capability to perform all 
calculations within acceptable 
tolerances and record and store other 
supporting information. Proposed 
§ 3175.44 would have required flow- 
computer software at all FMPs to be 
tested under § 3175.140 in order to be 
used at an FMP. 

Numerous commenters suggested that 
the BLM should grandfather existing 
flow-computer software versions from 
the type-testing requirements of this 
section. The commenters stated that it 
would be difficult to test software 
versions on older computers that are no 
longer supported by the manufacturer. 
Other commenters stated that the time 
required for the PMT to review and 
approve software versions could lead to 
production shut-ins. 

The BLM recognizes these concerns 
and has made two changes in the final 
rule as a result. First, the requirement to 
use type-tested software does not take 
effect until 2 years after the effective 
date of the rule, as provided for in 
§ 3175.60(a)(4) and (b)(2). This should 
be adequate time for the formation of 
the PMT, testing of existing software 
versions, review of that software by the 
PMT, and approval of the software by 
the BLM. Second, under the final rule, 
all software versions used at very-low- 
and low-volume FMPs are approved for 
use without testing, unless otherwise 
required by the BLM (§ 3175.44(c)). 
While this is not the complete 
grandfathering requested by the 
commenters, the BLM believes that 
there are very few older, unsupported 
flow computers in use at high- or very- 
high-volume FMPs. 

The BLM received numerous 
comments suggesting that the BLM 
should accept published API type- 
testing standards for flow-computer 
software in lieu of the protocols in the 
rule. However, there are no API 
standards in place for flow-computer 
software. The BLM is aware that the API 
is developing testing protocols for flow- 
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computer software, but these standards 
have not been published. The BLM did 
not make any changes to the rule based 
on these comments. 

Several commenters expressed a 
concern about the cost of replacing 
existing flow computers as a result of 
this requirement. The BLM does not 
believe that this requirement requires 
operators to replace existing flow 
computers. The testing protocol defined 
in § 3175.140 applies to the software in 
the flow computer, not the flow 
computer itself (although the software 
testing is specific to individual makes 
and models of flow computers). The 
flow-computer testing protocol is a pass- 
fail requirement. However, if the BLM 
discovers a software version that did not 
pass, the remedy would be to update the 
software and install it in the flow 
computer. 

Sec. 3175.45—Gas Chromatographs 
GCs have been rigorously tested and 

used in industry for custody-transfer 
applications, and their ability to meet 
the requirements of § 3175.31 has been 
demonstrated. Therefore, the rule allows 
all makes and models of GCs in 
determining heating value and relative 
density as long as they meet the 
requirements of §§ 3175.117 and 
3175.118. The BLM did not receive any 
comments on this section. 

Sec. 3175.46—Isolating Flow 
Conditioners 

Section 3175.46 requires all makes 
and models of flow conditioners used in 
conjunction with flange-tapped orifice 
plates at FMPs to be tested under 
established API test protocols, reviewed 
by the PMT, and approved by the BLM. 

The final rule references API 14.3.2, 
Annex D, which provides a testing 
protocol for flow conditioners. In the 
proposed rule, based on the BLM’s 
experience with other testing protocols, 
the BLM proposed using additional 
testing beyond what Annex D requires 
to meet the intent of the uncertainty 
limits in § 3175.31(a). Additional testing 
protocols would have been posted on 
the BLM’s Web site at www.blm.gov. 
Numerous commenters expressed 
concern over the PMT’s ability to 
include additions to the API 14.3.2 
Annex D testing protocol for flow 
conditioners. The BLM agrees with 
these comments as they relate to flow 
conditioners and deleted the provision 
that would have allowed the PMT to 
add additional testing for flow 
conditioners. 

One commenter asked if data for 
existing flow conditioners that have 
already been tested under Annex D will 
have to be resubmitted to the PMT to get 

approval. The PMT will require the data 
in order to review the flow conditioner 
in question. No changes to the rule were 
made as a result of this comment. 

One commenter suggested that in lieu 
of establishing a new process for the 
PMT to follow for the approval of flow 
conditioners, the BLM should 
incorporate and use API Chapter 12.1. 
The commenter also stated that unless 
the PMT meets regularly, it will slow 
down the adoption of new technology. 
API 12.1 deals with the calculation of 
static petroleum liquids in upright 
cylindrical tanks and rail cars, which 
does not seem relevant here. The BLM’s 
intent is to establish the PMT as a 
permanent full-time team dedicated to 
reviewing test data and performing 
other centralized measurement 
functions. The BLM did not make any 
changes to the rule based on this 
comment. 

Sec. 3175.47—Differential Primary 
Devices Other Than Flange-Tapped 
Orifice Plates 

Section 3175.47 requires all makes 
and models of differential primary 
devices other than flange-tapped orifice 
plates to be tested under established API 
test protocols, reviewed by the PMT, 
and approved by the BLM in order to be 
used at FMPs. 

This section references API 22.2 
(2005), which establishes a testing 
protocol for differential devices. The 
proposed rule would have allowed the 
BLM to include additional testing 
requirements beyond those in the 
current version of API 22.2 to help 
ensure that tests are conducted and 
applied in a manner that meets the 
intent of § 3175.31 of this rule. The BLM 
would have posted any additional 
testing protocols on its Web site at 
www.blm.gov. 

Numerous comments expressed 
concern over the PMT’s ability to 
include additions to the API 22.2 testing 
protocol for differential primary 
devices. The BLM agrees and modified 
this provision accordingly. 

Several commenters asked that the 
burden of testing new devices be on the 
manufacturer and not the operator. The 
BLM is not concerned with who does 
the testing. However, this section of the 
proposed rule specified that the 
operator must test these devices. The 
BLM agrees that the both the testing and 
the submittal of data to the PMT can be 
done by either the operator or the 
manufacturer; the BLM changed the 
reference to ‘‘operator’’ in this section to 
‘‘operator or manufacturer’’ as a result of 
this comment. 

Sec. 3175.48—Linear Measurement 
Devices 

Proposed § 3175.48 would have 
allowed the BLM to approve linear 
measurement devices reviewed by the 
PMT on a case-by-case basis to be used 
at FMPs. Linear measurement devices 
include ultrasonic meters, Coriolis 
meters, and turbine meters. 

The BLM received numerous 
comments stating that linear meters 
should be approved on a type-testing 
basis, and not just on a case-by-case 
basis as stated in the proposed rule. The 
comments indicated that industry 
widely accepts linear meters and case- 
by-case approval could inhibit 
technological development. In addition, 
the commenters stated that there are 
existing industry standards for linear 
meters such as ultrasonic meters, 
turbine meters, and Coriolis meters. The 
BLM agrees with these comments and 
changed the wording of § 3175.48 from 
a ‘‘case-by-case basis’’ to a ‘‘type-testing 
basis,’’ similar to the requirements for 
other devices under § 3175.40. When 
the PMT receives a request to use a 
linear meter, it will review any 
applicable standards for that meter as 
part of the approval process. The PMT 
will then recommend approval or denial 
of that device to the BLM. If the BLM 
approves the device, it will be posted at 
www.blm.gov. 

One commenter expressed concern 
with the language in the proposed rule 
stating that the BLM ‘‘may,’’ but does 
not have to, approve the make and 
model of a linear measurement device. 
The commenter indicated that this 
could present a regulatory hurdle that 
could delay the use of more 
technologically advanced devices like 
ultrasonic meters. Although the 
language of this section was changed 
based on other comments and the word 
‘‘may’’ no longer appears, the BLM 
retains the discretion of approving or 
not approving certain makes and models 
of linear measurement devices based on 
the review of the PMT. The BLM does 
not agree that this will present a 
regulatory hurdle for the 
implementation of new technology. 
Instead, the BLM believes that having a 
consistent and thorough review process 
that ensures that the new technology 
can meet the uncertainty, bias, and 
verifiability goals of the rule will 
encourage acceptance of new 
technology that can meet these goals. 
The BLM did not make any changes to 
the rule based on this comment. 

Sec. 3175.49—Accounting Systems 

Accounting systems were not 
included in the proposed rule; however, 
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the BLM received several comments on 
§ 3175.104(a), (b), and (c) 
recommending that the BLM include the 
PMT review of accounting systems in 
the final rule. Paragraphs (a), (b), and (c) 
of § 3175.104 require operators to retain 
and submit to the BLM upon request 
original, unaltered, unprocessed, and 
unedited QTRs, configuration logs, and 
event logs. The BLM agrees with the 
comments and believes that the PMT 
should approve accounting systems by 
software version through a type-testing 
protocol. As a result, the final rule 
contains a protocol by which the PMT 
can assess whether an accounting 
system produces original, unaltered, 
unprocessed, and unedited records that 
can be submitted to the BLM. 

When performing a production 
review, the BLM typically starts by 
sending a written order to the operator 
requiring the operator to submit data 
supporting the reported production 
quality and quantity over a specified 
time period and for a specified lease, 
CA, or unit PA. These data typically 
include QTRs, configuration logs, event 
logs, and alarm logs. As discussed in the 
preamble to the proposed rule, it is 
common practice for operators to submit 
these data to the BLM using third party 
software that automatically compiles 
data from the flow computers and uses 
it to generate a standard report. 
However, the BLM has found in 
numerous cases that the data submitted 
from the third-party software is not the 
same as the data generated directly by 
the flow computer. In addition, the BLM 
consistently has problems verifying the 
volumes reported through reports 
generated by third-party software. 

As a result, the BLM has developed 
the testing protocol required in this 
section that compares raw data retrieved 
directly from flow computers to both 
edited and unedited data obtained from 
the third party software under test. The 
BLM will only approve software 
packages where the protocol 
demonstrates that the original, 
unaltered, unprocessed, and unedited 
data from the flow computer is provided 
by the software, and that edited data is 
clearly marked as such. 

Sec. 3175.60—Timeframes for 
Compliance 

Section 3175.60 provides a timeframe 
for when all measuring procedures and 
equipment installed at any FMP must 
comply with the requirements of this 
subpart. Proposed § 3175.60(a) would 
have required all meters installed after 
the effective date of the final rule to 
meet the requirements of the rule. The 
BLM received several comments stating 
that the requirement to enter all gas 

analyses into the GARVS (see 
§ 3175.120(f)) should be delayed 
because GARVS does not exist yet and 
the BLM did not provide enough 
information about GARVS in the 
proposed rule for operators to develop 
reporting formats. GARVS is a new 
database that the BLM is developing as 
part of the implementation of this rule 
that will have the ability to receive gas 
analysis reports from operators. One 
commenter stated that the BLM should 
delay this requirement up to 7 years, to 
give operators enough time to obtain GC 
models that are capable of meeting the 
proposed GC requirements of 
§ 3175.118. Several other commenters 
suggested a delay of 2 years. The BLM 
agrees with the latter comments and 
included a 2-year phase-in period for 
reporting into GARVS in the final rule 
(§ 3175.60(a)(2)). The 2-year phase-in 
period is to allow the BLM time to 
develop the GARVS software. Based on 
changes in the final rule relating to GCs, 
the BLM believes that virtually all 
existing GCs will meet the standards of 
this rule and that no additional delay to 
develop new GCs is necessary. The final 
rule (§ 3175.60(a)(3)) also delays the 
implementation of variable sampling 
frequencies in § 3175.115(b) for 2 years. 
In order to implement this requirement, 
GARVS must be fully functioning. 

Numerous comments suggested that 
the BLM should grandfather existing 
equipment from having to get approval 
from the PMT. The commenters 
expressed concern over having to shut 
in wells while the PMT reviews and 
approves existing equipment. The 
proposed rule would have required type 
testing of transducers used on high- and 
very-high-volume FMPs and type testing 
of flow-computer software, flow 
measurement devices, and flow 
conditioners at all FMPs. The BLM 
understands these concerns and has 
made two changes in the rule as a result. 
First, the requirement to use equipment 
reviewed by the PMT and approved by 
the BLM will not take effect until 2 
years after the effective date of the rule 
(§ 3175.60(a)(4)). This should be 
adequate time for the formation of the 
PMT, testing of existing equipment, and 
review and approval of that equipment 
by the PMT. Second, for existing 
transducers, the BLM will allow 
operators or manufacturers to submit 
the data on which their published 
performance specifications are based in 
lieu of using the testing protocols 
specified in § 3175.130 of the rule. This 
will allow the PMT to approve existing 
transducers without the need for 
additional testing. 

Section 3175.60(b) sets timeframes for 
compliance with the provisions of this 

rule for measuring procedures and 
equipment existing on the effective date 
of the final rule. The timeframes for 
compliance generally depend on the 
average flow rate at the FMP. Under the 
proposed rule, very-high-volume FMPs 
would have had 6 months from the 
effective date of the rule, high-volume 
FMPs would have had 1 year from the 
effective date of the rule, low-volume 
FMPs would have had 2 years from the 
effective date of the rule, and very-low- 
volume FMPs would have had 3 years 
from the effective date of the rule. 
Higher-volume FMPs would have had 
shorter timeframes for compliance 
under the proposed rule because they 
present a greater risk to royalty 
inaccuracy than lower-volume FMPs 
and the costs to comply could be 
recovered in a shorter period of time. 

Numerous comments stated that the 
compliance timeframes in the proposed 
rule were too short for several reasons, 
including the time it takes to revise 
accounting systems to handle the 11- 
digit FMP number; the time for 
budgeting, engineering, purchasing, and 
installing new equipment; the fact that 
GARVS is not yet up and running; and 
the time it will take for the PMT to 
approve existing equipment. In 
addition, several commenters stated that 
the proposed rule would have created a 
high demand for items such as flow 
computers and meter tubes that would 
comply with the new requirements, and 
that demand would delay the 
availability of the equipment. One 
commenter stated that the proposed 
timeframes also needed to consider 
delays caused by weather and seasonal 
restrictions in some areas. Commenters’ 
suggestions ranged from a 1-year to a 3- 
year phase-in period or tying the phase- 
in period to when the FMP is approved 
by the BLM. One commenter suggested 
tying the phase-in period to the 
availability of GCs capable of meeting 
the new requirements in the proposed 
rule, although it is not clear to what new 
requirements the commenter was 
referring. The BLM generally agrees 
with these comments and changed the 
compliance timeframe for very-high- 
volume FMPs from 6 months to 1 year 
to coincide with the timeframe for high- 
volume FMPs. The compliance 
timeframe for very-low and low-volume 
FMPs remains at 3 years and 2 years, 
respectively. This change, in 
conjunction with other changes to the 
rule listed below, should alleviate the 
concerns raised by the commenters: 

• Elimination of the need to display 
the 11-digit FMP number, or include 
this number in accounting systems 
(§§ 3175.101(b)(4)(i) and 3175.104(a)(1) 
in the proposed rule). Removing the 
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requirement for FMPs to display the 
FMP number or run the latest API 
calculations should significantly reduce 
the number of FMPs that would 
potentially have been replaced under 
the proposed rule. Removing the 
requirement that accounting systems 
have to include the FMP number should 
reduce the amount of time required to 
modify accounting systems. 

• Grandfathering of existing meter 
tubes at low- and high-volume FMPs 
(§ 3175.61(a)). Under the final rule, 
operators of existing very-low-volume, 
low-volume, and high-volume FMPs 
will not have to upgrade the meter tubes 
to API 14.3.2 standards. The BLM 
believes that meter tubes at very-high- 
volume FMPs constructed after API 
14.3.2 was issued in 2000 meet those 
standards and will not have to be 
retrofitted. As with the flow computers, 
therefore, only those very-high-volume 
FMPs that were constructed prior to 
2000 will require meter tube upgrades. 
The BLM believes that most meter tubes 
at very-high-volume FMPs were 
constructed to the latest API standards 
and will not have to be retrofitted as a 
result. 

• Allowing existing data to approve 
transducers at high- and very-high- 
volume FMPs (§ 3175.43(b)). Under the 
final rule, operators can submit existing 
test data to the PMT in lieu of 
performing the testing under § 3175.130, 
for transducers that are in use at FMPs 
prior to the effective date of the rule. 
This will dramatically reduce the time 
and cost that could have been associated 
with the required testing for all 
transducers under the proposed rule. 

• Modifying GC requirements 
(§§ 3175.113 and 3175.118). The BLM 
made numerous changes to §§ 3175.113 
and 3175.118 relating to GCs, and 
believes that these changes address the 
concerns of the commenter who 
suggested that the BLM tie the 
timeframes to the availability of GCs 
capable of meeting the new BLM 
requirements. For example, the 
requirement under § 3175.118(b) of the 
proposed rule would have required 
samples to be analyzed until 3 
consecutive runs are within the 
repeatability standards listed in GPA 
2261–00, Section 9. It would have been 
very difficult for existing GCs to meet 
this proposed standard and, as a result 
of comments received, the BLM 
eliminated this requirement in the final 
rule. 

• Lengthening to 2 years the phase-in 
period for the implementation of 
GARVS (§ 3175.60(a)(2) and (b)(2)(ii)). 

• Lengthening to 2 years the 
timeframe for getting PMT approval of 
existing equipment (§ 3175.60(a)(4) and 

(b)(2)(iii)). Allowing the PMT to approve 
transducers currently in use with 
existing data from the manufacturers 
will greatly reduce the approval 
timeframe and, in conjunction with the 
new, 2-year timeframe for PMT 
approvals, should ease operators’ 
compliance with the new requirements. 

Several commenters expressed a 
concern about being penalized if they 
cannot meet the deadlines due to delays 
within BLM, such as the PMT failing to 
issue approvals in a timely manner. In 
deciding how to target its enforcement 
actions, the BLM will take into account 
any evidence that BLM delays 
contributed to an operators’ 
noncompliance. No changes to the rule 
were made based on these comments. 

One commenter recommended that 
the BLM implement a series of training 
programs for operators during the 
phase-in periods. The BLM will 
consider outreach programs; however, 
no changes to the rule were made as a 
result of this comment. 

Proposed § 3175.60(b)(1)(ii) and 
(b)(2)(ii) would have included some 
exceptions to the compliance timelines 
for high-volume and very-high-volume 
FMPs. To implement the gas-sampling 
frequency requirements in proposed 
§ 3175.115, the gas-analysis submittal 
requirements in proposed § 3175.120(f) 
would have gone into effect 
immediately for high-volume and very- 
high-volume FMPs on the effective date 
of the final rule. This would have 
allowed the BLM to immediately start 
developing a history of heating values 
and relative densities at FMPs to 
determine the variability and 
uncertainty of these values. As 
discussed above, however, the BLM 
decided to allow for a 2-year window 
from the effective date of the rule for the 
implementation of GARVS, including 
for FMPs existing before the effective 
date of the rule (§ 3175.60(b)(1)(iii)). 

Although this rule will supersede 
Order 5 and any NTLs, variance 
approvals, and written orders relating to 
gas measurement, paragraph (c) 
specifies that their requirements will 
remain in effect through the timeframes 
specified in paragraph (b). Paragraph (d) 
establishes the dates on which the 
applicable NTLs, variance approvals, 
and written orders relating to gas 
measurement will be rescinded. These 
dates correspond to the phase-in 
timeframes given in paragraph (b). The 
BLM did not receive any comments on 
this paragraph. 

The BLM received a few comments 
regarding the proposed requirement in 
§ 3175.60(b)(2) on timeframes to retrofit 
chart recorders used on low- and very- 
low volume FMPs. The BLM did not 

make any changes based on these 
comments. The rule allows 2 years for 
low-volume FMPs to come into 
compliance with the new rule and 3 
years for very-low-volume FMPs. The 
BLM believes that this provides enough 
time for operators to make the relatively 
few changes required for mechanical 
recorders in the rule. Based on other 
comments, the BLM raised the 
very-low-/low-volume threshold from 
15 Mcf/day to 35 Mcf/day, which 
significantly decreases the number of 
mechanical recorders that fall into the 
low-volume FMP category. 

Several commenters stated that the 
timeline to implement the required 
changes was unreasonable due to 
workforce constraints, and the end 
result would not increase accuracy or 
royalties. Based on these and other 
comments, the BLM extended the 
timeframe for very-high-volume FMPs 
to comply with these requirements from 
6 months to 1 year. The compliance 
timeframes for high-, low-, and very- 
low-volume FMPs remain at 1 year, 2 
years, and 3 years, respectively. As 
stated above, the 1-year compliance 
timeframe only applies to high- and 
very-high-volume FMPs, which only 
make up 11 percent of all FMPs 
nationwide under the new flow-rate 
category definitions. 

The BLM disagrees with the statement 
that these rules will not increase 
accuracy. For one thing, the accuracy, or 
uncertainty, for very-high-volume FMPs 
must improve from the ±3 percent 
allowed in the statewide NTLs to ±2 
percent under this rule. Similarly, the 
requirement to eliminate statistically 
significant bias in the final rule will 
ensure that the calculation of 
uncertainty only involves random error, 
representing a risk of mismeasurement, 
and not systemic error, which would 
result in actual mismeasurement. The 
BLM also notes that many of the 
changes in this rule are aimed at 
improving the verifiability of 
measurement, not the accuracy. 

As for whether the rule will increase 
royalties, the BLM notes that the goal of 
the rule is to reduce uncertainty 
(improve accuracy), remove bias, and 
increase verifiability to ensure that the 
public and tribes receive their fair share 
of royalty on the gas removed and sold 
from their leases. The goal was not 
necessarily to increase royalty 
payments, but rather to ensure that all 
royalties due are paid. Royalty 
payments may increase as a result of 
this rule, but the BLM cannot predict 
whether net payments will increase in 
every instance as a result of this rule. 
The BLM did not make any changes to 
the rule based on these comments. 
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Sec. 3175.61—Grandfathering 

This section was added to the final 
rule based on numerous comments 
regarding the cost of some of the 
requirements in the proposed rule, and 
based on the BLM’s Threshold Analysis, 
which re-examined some of the 
economic impacts based on information 
received during the comment period. 

In the proposed rule, the BLM did not 
propose to ‘‘grandfather’’ existing 
equipment. Operators would have been 
required to upgrade measurement 
equipment at FMPs to meet the new 
standards, except at those FMPs that 
were specifically exempted in the rule. 
The BLM received many comments, 
however, expressing that existing 
equipment should be grandfathered to 
avoid changing out or upgrading 
equipment that is working. 

In general, commenters expressed the 
concern that without grandfathering, 
they would be forced to plug and 
abandon wells—particularly low 
producing wells—due to the high cost of 
retrofitting existing facilities. Other 
commenters stated that equipment 
should be grandfathered if the operator 
can demonstrate it meets the 
performance goals under this rule or 
unless and until the BLM determines 
the equipment is inaccurate. Several 
commenters stated that existing 
equipment should be grandfathered 
because the BLM implicitly accepts this 
equipment as being accurate under 
Order 5. One commenter suggested that 
the BLM should grandfather existing 
equipment when the repair cost exceeds 
50 percent of a new installation. One 
commenter stated that retroactive 
requirements should only apply to high- 
and very-high-volume FMPs. The BLM 
also received numerous comments 
requesting specifically that the BLM 
grandfather existing meter tubes at 
FMPs because meter tubes installed 
before the standards of API 14.3.2 came 
out in 2000 would not comply with 
some of the requirements in § 3175.80. 

In addition to these general 
comments, the commenters also 
expressed concern about four specific 
requirements in proposed § 3175.80 
pertaining to meter tubes: 

• The orifice plate perpendicularity 
and eccentricity at all FMPs would have 
to meet the standards of API 14.3.2, 
Subsection 6.2 (Table 1 to § 3175.80). 
The term ‘‘perpendicularity’’ refers to 
the orifice plate being perpendicular to 
the direction of flow. The term 
‘‘eccentricity’’ refers to the centering of 
the orifice plate in the meter tube. These 
standards require less eccentricity than 
the previous 1985 version of AGA 
Report No. 3. 

• The meter tube construction and 
condition at low-, high-, and very-high- 
volume FMPs would have to meet the 
standards in § 3175.80(f). These 
standards refer to the requirements in 
API 14.3.2, Subsections 5.1 through 5.4 
and require higher tolerances for meter 
tube roundness than the previous 1985 
version of AGA Report No. 3 required. 

• The design of tube bundles at 
low-, high-, and very-high-volume FMPs 
would have to meet the requirements in 
§ 3175.80(g). These requirements refer to 
the tube-bundle construction 
requirements in API 14.3.2, Subsections 
5.5.2 through 5.5.4. The previous 1985 
version of AGA Report No. 3 did not 
specify the number of tubes that the 
tube-bundle straightening vane could 
have, whereas the API 14.3.2 standards 
incorporated by reference in this rule 
only allow 19 tubes. 

• The meter tube length and tube- 
bundle placement for low-, high-, and 
very-high-volume FMPs would have to 
meet the requirements in § 3175.80(k). 
These requirements refer to API 14.3.2, 
Subsection 6.3. The meter tube length 
requirements in API standards 
incorporated by reference in the 
proposed rule were generally the same, 
or very close to, the meter tube length 
requirements in the previous 1985 
version of AGA Report No. 3, especially 
at Beta ratios below 0.5. However, there 
are some specific situations where the 
lengths under the new API standard are 
much longer than those required in the 
1985 standard. In addition, for Beta 
ratios of 0.5 or greater, the tube-bundle 
placement standards are much different 
in the new API than in the previous 
1985 version. 

The commenters cited multiple 
reasons for exempting existing meter 
tubes from these requirements. The 
commenters stated that meter tubes 
installed before the standards of API 
14.3.2 came out in 2000 do not comply 
with some of the requirements in 
§ 3175.80, and noted the high cost of 
replacing the large number of meter 
tubes installed under the 1985 standard 
(or under previous standards), the likely 
manufacturing delays that would result 
when operators simultaneously ordered 
a high number of replacement meter 
tubes, and the negligible revenue benefit 
that would result from replacing meter 
tubes. One commenter also 
recommended that the eccentricity 
requirements only apply to high- and 
very-high-volume FMPs. 

The BLM partially agrees with these 
comments, and therefore decided to 
modify the final rule to provide for 
limited grandfathering of meter tubes 
and flow-computer software at certain 
FMPs. Specifically, the BLM changed 

Table 1 to § 3175.80 so that neither the 
eccentricity nor the pendicularity 
requirement applies to very-low-volume 
FMPs. Further, the BLM added a 
grandfathering clause (§ 3175.61(a)) that 
exempts meter tubes at low- and high- 
volume FMPs installed before January 
17, 2017 from the perpendicularity and 
eccentricity requirements in Table 1 to 
§ 3175.80; the construction and 
condition requirements in § 3175.80(f); 
and the meter tube length requirement 
in § 3175.80(k). However, these meter 
tubes have to meet the 1985 AGA Report 
No. 3 standards for eccentricity (see 
§ 3175.61(a)(1)), construction and 
condition (see § 3175.61(a)(2)), and 
meter tube length (see § 3175.61(a)(3)). 
The rule does not grandfather the design 
and location of flow conditioners, 
including tube bundles, for reasons 
outlined in the discussion under 
§ 3175.80(g) regarding tube-bundle 
design and § 3175.80(k) regarding tube- 
bundle placement. 

In addition, the BLM added a clause 
for grandfathered meter tubes used at 
high-volume FMPs, which allows the 
BLM to add 0.25 percent to the 
discharge coefficient uncertainty when 
determining overall measurement 
uncertainty under § 3175.31(a)(1). The 
discharge coefficient uncertainty used 
in the BLM uncertainty calculator is 
based on data presented in API 14.3.1, 
which assumes the meter tube meets all 
the standards under API 14.3.2. The 
looser tolerances in AGA Report No. 3 
(1985) likely result in higher levels of 
discharge coefficient uncertainty than 
those resulting from the tighter 
tolerances in API 14.3.2, although the 
BLM does not know specifically how 
much higher. Based on its experience 
with meter testing, the BLM believes 
that an increase in discharge coefficient 
uncertainty of 0.25 percent is reasonable 
to account for the looser tolerances 
under AGA Report No. 3 (1895). If 
operators submit test data to the PMT 
showing that meter tubes constructed 
under the 1985 standard result in an 
increase in the discharge coefficient 
uncertainty of less than 0.25 percent, or 
no increase at all, the BLM may approve 
a lower percentage. The 0.25 percent 
increase in discharge coefficient 
uncertainty does not apply to low- 
volume FMPs because low-volume 
FMPs are not subject to the uncertainty 
requirements under § 3175.31(a). 

Several commenters asked that the 
BLM grandfather flow computers that 
are currently in use without requiring 
operators to go through the testing 
protocol. The BLM agrees with this 
comment, at least for very-low and low- 
volume FMPs. Accordingly, the BLM 
changed § 3175.44 so that the testing of 
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flow-computer software is no longer 
required for very-low and low-volume 
FMPs (see the discussion under 
§ 3175.44). Because flow-computer 
software used at existing very-low and 
low-volume FMPs is grandfathered from 
having to perform the calculations in 
the latest API standards, there is no 
benefit in requiring this software to be 
tested under § 3175.44. The testing 
protocol in § 3175.140 compares the 
calculations from the flow-computer 
software with the calculations from 
reference software using the latest API 
equations. Therefore, there would be no 
benefit in comparing grandfathered flow 
computers, using older calculation 
methodologies to reference software 
using the latest API methodologies. The 
results would most likely not match, not 
due to errant flow computer software, 
but due to the different methodologies 
used. 

One commenter stated that the BLM 
should grandfather the calculation 
methodologies at existing flow 
computers and allow them to calculate 
supercompressibility under AGA Report 
No. 8, (1992), which is already 
programmed into the commenter’s flow 
computers. The BLM did not make any 
changes to the rule based on this 
comment because AGA Report No. 8 
(1992) is the most current method of 
calculating supercompressibility and is 
incorporated by reference (see 
§ 3175.30). Any flow computer that is 
programmed with the AGA Report No. 
8 software will be in compliance with 
the rule. 

Another commenter suggested that 
the BLM should grandfather existing 
flow computers from having to comply 
with § 3175.103(a)(1) which requires 
flow rate calculations to be done in 
accordance with API 14.3.3 (2013) and 
supercompressibility calculations to be 
done in accordance with AGA Report 
No. 8 (1992). The commenter stated that 
older flow computers may not have the 
latest calculation software, and it may 
be difficult or impossible to upgrade the 
flow computers, especially if they are no 
longer supported by the manufacturer. 
In these cases, according to the 
commenter, operators would choose to 
prematurely plug and abandon wells 
rather than incur the cost of a new flow 
computer. The BLM agrees with these 
comments as they relate to very-low and 
some low-volume FMPs, and added 
§ 3175.61(b) to the final rule to address 
flow computers installed at these FMPs 
before the effective date of the rule. A 
summary of the calculation 
methodologies of the older API and 
AGA standards and the response to the 
commenter’s suggestion are addressed 
below. 

• API 14.3.3 (1992): The primary 
difference between the API 14.3.3 (2013) 
calculation and the API 14.3.3 (1992) 
calculation involves the gas expansion 
factor. The 2013 edition of API 14.3.3 
uses a different equation for the gas 
expansion factor which is based on a 
more thoroughly vetted dataset than the 
1992 edition. Use of the equation from 
the 1992 standard results in a 
statistically significant bias of greater 
than 0.25 percent when the ratio of 
differential pressure to static pressure 
exceeds the values listed in Table G.1 of 
API 14.3.3 (2013), Annex G. When the 
differential pressure to static pressure 
ratio is below these values, the bias is 
less than 0.25 percent, which the BLM 
does not consider to be statistically 
significant. 

• AGA Report No. 3 (1985): This 
standard, which was the predecessor to 
the API 14.3.3 standards, not only uses 
the older version of the gas expansion 
factor equation, it uses a different and 
less accurate version of the calculation 
used to determine the discharge 
coefficient. In addition, the 1985 
calculation uses a non-iterative 
calculation approach that further 
contributes to reduced accuracy. Both 
the 1992 and 2013 API 14.3.3 
calculations use an iterative process and 
a more accurate equation for the 
discharge coefficient, resulting in a 
more accurate calculation of flow rate. 
The 1992 and 2013 API standards also 
quantify the uncertainty of the discharge 
coefficient calculation in greater detail 
than in AGA Report No. 8 (1985). 

• PRCI NX–19: This standard, which 
was the predecessor of AGA Report No. 
8, defines a calculation method for 
supercompressibility that is less 
accurate and more limited in its 
application than the AGA Report No. 8 
calculation. The BLM does not know if 
the PRCI NX–19 calculation results in 
statistically significant bias compared to 
the AGA Report No. 8 calculation, 
however. 

Because high- and very-high-volume 
FMPs must meet uncertainty, bias, and 
verifiability requirements of 
§ 3175.31(a), (c), and (d), respectively, 
the BLM believes it is appropriate to 
require the use of the latest calculation 
methodologies in API 14.3.3 (2013) and 
AGA Report No. 8 (1992) at these FMPs, 
whether they are new or existed as of 
January 17, 2017. Therefore, the BLM 
did not grandfather the calculation 
requirements of § 3175.103(a)(1) for 
high- and very-high-volume FMPs. 

Low-volume FMPs do not have to 
meet the uncertainty requirements of 
§ 3175.31(a), but they must still meet the 
bias and verifiability requirements of 
§ 3175.31(c) and (d), respectively. 

Therefore, the BLM believes that 
allowing the use of the API 14.3.3 (1992) 
calculations at existing low-volume 
FMPs, where the differential pressure to 
static pressure ratio is less than those 
values in Table G.1, of API 14.3.3 
(2013), Annex G, is acceptable. As 
stated previously, the use of the gas 
expansion equation in API 14.3.3 (1992) 
does not result in statistically significant 
bias when the differential pressure to 
static pressure ratio is less than those 
values in Table G.1. 

Based on the foregoing, the BLM 
added § 3175.61(b)(2) which 
grandfathers existing low-volume FMPs 
from having to use the calculations in 
API 14.3.3 (2013) (required under 
§ 3175.13(a)(1)(i)) when the differential 
pressure to static pressure ratio is less 
than those values specified in Table G.1 
of API 14.3.3 (2013), Annex G. However, 
these FMPs must still use the 
calculations in API 14.3.3 (1992). If the 
differential pressure to static pressure 
ratio at an FMP, calculated using the 
monthly average values of differential 
pressure and static pressure, ever 
exceeds the values listed in Table G.1 of 
Annex G, the operator will have to 
upgrade the flow computer to use the 
latest calculation methodology in API 
14.3.3 (2013). The BLM does not believe 
this restriction will result in significant 
cost to operators. The easiest and 
cheapest remedy for a high differential 
pressure to static pressure ratio is to 
install a larger orifice plate which will 
reduce the differential pressure and 
reduce the differential pressure to static 
pressure ratio below the limits in Table 
G.1. 

The BLM did not grandfather the 
supercompressibility calculations for 
low-volume FMPs that use the older 
PRCI NX–19 equation because the BLM 
does not know whether the use of that 
equation results in statistically 
significant bias. In addition, the latest 
AGA Report No. 8 calculation has been 
available since 1992 and it is highly 
unlikely that any new or existing flow 
computer at a low-volume FMP would 
still be running the PRCI NX–19 
calculations. 

Very-low-volume FMPs only need to 
meet the verifiability requirements 
under § 3175.31(c). While the older 
calculation methodologies described 
above can result in higher uncertainty 
and statistically significant bias, the 
calculations are verifiable. Therefore, 
the BLM added § 3175.61(b)(1), which 
grandfathers existing very-low-volume 
FMPs from having to having to meet the 
calculation standards of 
§ 3175.103(a)(1). However, existing 
very-low-volume FMPs must still run 
the calculations methodologies listed 
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9 The BLM notes that this rule eliminates two 
sources of potential bias: (1) Reporting heating 
values as ‘‘wet;’’ and (2) Failing to account for the 
liquids that exist in the gas sample. The bias caused 
by reporting heating value as ‘‘wet’’ can be as high 
as 1.74 percent, far greater than the 0.1 percent 
suggested by the commenter. The BLM has no data 
to ascertain the potential bias caused by the 
elimination of liquids in a gas sample, but believes 
it could be significant. 

previously. As with low-volume FMPs, 
the BLM did not see any rationale to 
exempt all very-low-volume FMPs (new 
and existing) from the calculation 
requirements of § 3175.103(a)(1) because 
virtually all flow computers installed at 
new FMPs will comply with 
§ 3175.103(a)(1). 

One commenter suggested that if the 
BLM agreed to grandfather existing 
facilities, the operator could add 0.1 
percent to the volume measured by the 
FMP to ensure the Federal Government 
or Indian tribes did not get 
shortchanged as a result of any 
inaccuracies in the existing equipment. 
The BLM disagrees with this comment. 
The BLM’s goal in promulgating this 
rule is to ensure that the Federal 
Government and Indian tribes receive 
their fair share of royalty on the gas 
removed from their leases, based on 
accurate measurement, not to increase 
royalty payments. There is no reason to 
think that the royalty measurement 
problems this rule aims to address— 
inaccuracy, non-verifiability, and bias— 
result in a systematic 0.1 percent 
underestimate of volumes produced; 9 
adding 0.1 percent to volume 
measurements would therefore do little 
to ensure receipt of fair royalties. On the 
contrary, this approach would merely 
add another source of inaccuracy. The 
BLM did not make any changes to the 
rule based on this comment. 

Some commenters stated that all very- 
low-volume wells should be 
automatically grandfathered. While the 
BLM does not provide a blanket 
grandfathering for all existing very-low- 
volume FMPs, the provisions of the 
final rule provide the same outcome. 
EGM software at very-low-volume FMPs 
is specifically grandfathered. In 
addition, all very-low-volume FMPs, 
existing and new, are exempt from 
many of the requirements of the rule, 
including those relating to uncertainty 
and bias, fluid conditions, Beta ratio 
limits, orifice plate inspections for 
newly drilled or re-fractured wells, flow 
conditioners, meter tube construction 
and condition, differential pen position 
(mechanical recorders), volume 
corrections, temperature measurement, 
sample probes and sample tubing, gauge 
lines and manifolds, EGM 
commissioning, and extended analysis. 
In addition, the BLM raised the very- 

low/low-volume threshold from 15 Mcf/ 
day in the proposed rule to 35 Mcf/day 
in the final rule, which increased the 
number of FMPs falling within the very- 
low-volume category from 
approximately 21,500 FMPs to 35,700 
FMPs. Thus, the BLM believes the final 
rule adequately addresses the 
commenters’ concern about costs of 
compliance at very-low-volume wells. 

Sec. 3175.70—Measurement Location 

Section 3175.70 requires prior 
approval for commingling of production 
with production from other leases, unit 
PAs, or CAs or non-Federal properties 
before the point of royalty measurement 
and for measurement off the lease, unit, 
or CA (referred to as ‘‘off-lease 
measurement’’). The process for 
obtaining approval is explained in 
subpart 3173. The BLM did not receive 
any comments on this section. 

Sec. 3175.80—Flange-Tapped Orifice 
Plates (Primary Devices) 

General 

Section 3175.80 prescribes standards 
for the installation, operation, and 
inspection of flange-tapped orifice plate 
primary devices. The standards include 
requirements described in the rule as 
well as requirements described in API 
standards that are incorporated by 
reference. Table 1 to § 3175.80 is 
included to clarify and provide easy 
reference to which requirements would 
apply to different aspects of the primary 
device and to adopt specific API 
standards as necessary. The first column 
of Table 1 to § 3175.80 lists the subject 
area for which a standard exists. The 
second column of Table 1 to § 3175.80 
contains a reference to the standard that 
applies to the subject area described in 
the first column. For subject areas where 
the BLM adopts an API standard 
verbatim, the specific API reference is 
shown. For subject areas where there is 
no API standard or the API standard 
requires additional clarification, the 
reference in Table 1 to § 3175.80 cites 
the paragraph in the section that 
addresses the subject area. 

The final four columns of Table 1 to 
§ 3175.80 indicate the categories of 
FMPs to which the standard applies. 
The FMPs are categorized by the 
amount of flow they measure on a 
monthly basis as follows: ‘‘VL’’ is very- 
low volume, ‘‘L’’ is low volume, ‘‘H’’ is 
high volume, and ‘‘VH’’ is very-high 
volume. Definitions for these various 
classifications are included in the 
definitions section in § 3175.10. An ‘‘x’’ 
in a column indicates that the standard 
listed applies to that category of FMP. 
A number in a column indicates a 

numeric value for that category, such as 
the maximum number of months or 
years between inspections, and is 
explained in the body of the standard. 
The requirements of § 3175.80 vary 
depending on the average monthly flow 
rate being measured. In general, the 
higher the flow rate, the greater the risk 
of mismeasurement, and the stricter the 
requirements are. 

Section 3175.80 adopts API 14.3.1, 
Subsection 4.1, which sets out 
requirements for the fluid and flowing 
conditions that must exist at the FMP 
(i.e., single phase, steady state, 
Newtonian, and Reynolds number 
greater than 4,000). The term ‘‘single- 
phase’’ means that the fluid flowing 
through the meter consists only of gas. 
Any liquids in the flowing stream will 
cause measurement error. The 
requirement for single-phase fluid is the 
same as the requirement for fluid of a 
homogenous state in AGA Report No. 3 
(1985), paragraph 14.3.5.1. The term 
‘‘steady-state’’ means that the flow rate 
is not changing rapidly with time. 
Pulsating flow that may exist 
downstream of a piston compressor is 
an example of non-steady-state flow 
because the flow rate is changing 
rapidly with time. Pulsating or non- 
steady-state flow will also cause 
measurement error. The requirement for 
steady-state flow in the rule is 
essentially the same as the requirement 
to suppress pulsation in the AGA Report 
No. 3 (1985), paragraph 14.3.4.10.3. The 
term ‘‘Newtonian fluid’’ refers to a fluid 
whose viscosity does not change with 
flow rate. The requirement for 
Newtonian fluids in the rule is not 
specifically stated in the AGA Report 
No. 3 (1985); however, all gases are 
generally considered Newtonian fluids. 

The Reynolds number is a measure of 
how turbulent the flow is. Rather than 
expressed in units of measurement, the 
Reynolds number is the ratio of inertial 
forces (flow rate, relative density, and 
pipe size) to viscous forces. The higher 
the flow rate, relative density, or pipe 
size, the higher the Reynolds number. 
High viscosity, on the other hand, acts 
to lower the Reynolds number. At a 
Reynolds number below 2,000, fluid 
movement is controlled by viscosity and 
the fluid molecules tend to flow in 
straight lines parallel to the direction of 
flow (generally referred to as laminar 
flow). At a Reynolds number above 
4,000, fluid movement is controlled by 
inertial forces, with molecules moving 
chaotically as they collide with other 
molecules and with the walls of the 
pipe (generally referred to as turbulent 
flow). Fluid behavior between a 
Reynolds number of 2,000 and 4,000 is 
difficult to predict. For most meters 
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using the principle of differential 
pressure, including orifice meters, the 
flow equation is based on an 
assumption of turbulent flow with a 
Reynolds number greater than 4,000. 

Using a typical gas viscosity of 0.0103 
centipoise and 0.7 relative density, a 
Reynolds number of 4,000 is achieved at 
a flow rate of 5.8 Mcf/day in a 2-inch 
diameter pipe, 8.7 Mcf/day in a 3-inch 
diameter pipe, and 11.6 Mcf/day in a 4- 
inch diameter pipe. The majority of pipe 
sizes currently used at FMPs are 
between 2 and 4 inches in diameter. 
Because low-, high-, and very-high- 
volume FMPs all exceed 35 Mcf/day by 
definition, all FMPs within these 
categories and with line sizes of 4 
inches or less, would operate at 
Reynolds numbers well above 4,000. 
Very-low-volume FMPs would be 
exempt from this requirement. 
Therefore, the requirement to maintain 
a Reynolds number greater than 4,000 
does not represent a significant change 
from existing conditions. The 
requirement for maintaining a Reynolds 
number greater than 4,000 for low-, 
high-, and very-high-volume FMPs will 
help ensure the accuracy of 
measurement in rare situations where 
the pipe size is greater than 4 inches or 
flowing conditions are significantly 
different from the conditions used in the 
examples above. 

Very-low-volume FMPs could fall 
below this limit, but are exempt from 
the Reynolds number requirement. 
While the BLM recognizes that 
measurement error could occur at FMPs 
with Reynolds numbers below 4,000, it 
would be uneconomic to require a 
different type of meter to be installed at 
very-low-volume FMPs. The BLM 
recognizes that not maintaining the 
fluid and flowing conditions 
recommended by API can cause 
significant measurement error. 
However, the measurement error at such 
low flow rates will not significantly 
affect royalty, and the potential error in 
royalty is small compared to the 
potential loss of royalty if production 
were shut in. The BLM did not receive 
any comments on the adoption of API 
14.3.1, Subsection 4.1, regarding 
required fluid and flowing conditions. 

Section 3175.80 adopts API 14.3.2, 
Section 4, which establishes 
requirements for orifice plate 
construction and condition. Orifice 
plate standards in API 14.3.2, Section 4 
are virtually the same as they are in the 
AGA Report No. 3 (1985). There are no 
exemptions to this requirement, since 
the cost of obtaining compliant orifice 
plates for most sizes used at FMPs (2- 
inch, 3-inch, and 4-inch) is minimal and 
orifice plates not complying with the 

API standards can cause significant bias 
in measurement. The BLM did not 
receive any comments on the adoption 
of API 14.3.2, Section 4 regarding orifice 
plate construction and condition. 

Proposed § 3175.80 would have 
adopted API 14.3.2, Subsection 6.2, 
regarding orifice plate eccentricity for 
all categories of FMPs. As noted earlier 
in this preamble, the term ‘‘eccentricity’’ 
refers to the centering of the orifice plate 
in the meter tube. Eccentricity can affect 
the flow profile of the gas through the 
orifice and larger Beta ratio meters (i.e., 
meters with larger-diameter orifice bores 
relative to the diameter of the meter 
tube) are more sensitive to flow profile 
than smaller Beta ratio meters. For that 
reason, larger Beta ratio meters have a 
smaller eccentricity tolerance. In the 
proposed rule, the BLM specifically 
asked for data on the cost of this retrofit 
and on the number of meters that it may 
affect. The BLM received one comment 
objecting to the application of orifice 
plate eccentricity requirements to low- 
and very-low-volume FMPs. The 
commenter suggested that low- and 
very-low-volume FMPs should be 
exempt from this requirement because 
the only way to achieve this for older 
meter runs built to the 1985 API 
standards would be to replace the meter 
tube. The commenter stated that this 
would provide little benefit and would 
be cost prohibitive for these lower- 
volume meters. The BLM agrees with 
this comment and made several changes 
to the rule as a result. For very-low- 
volume FMPs, the BLM changed Table 
1 to § 3175.80 to reflect that these FMPs 
are exempt from the eccentricity and 
perpendicularity requirements of API 
14.3.2, Section 6.2. For low-volume 
FMPs, the rule grandfathers meter tubes 
existing at FMPs as of January 17, 2017 
from meeting the eccentricity 
requirements of API 14.3.2, Subsection 
6.2. However, the meter tube would still 
have to meet the eccentricity 
requirements of AGA Report No. 3 
(1985) (see discussion of grandfathering 
under § 3175.61). The grandfathering 
also includes high-volume FMPs. 
Although this was not addressed in the 
comments, the BLM Threshold Analysis 
determined that it may be uneconomic 
to require operators to replace existing 
meter tubes at high-volume FMPs. All 
meter tubes at very-high-volume FMPs 
must meet the API 14.3.2, Subsection 
6.2 standards for eccentricity. 

Table 1 also requires the orifice plate 
to be installed perpendicularly to the 
meter tube axis as required in API 
14.3.2, Subsection 6.2. Virtually all 
orifice plate holders, new and existing, 
maintain perpendicularity between the 
orifice plate and the meter-tube axis. 

The BLM did not receive any comments 
regarding the perpendicularity 
requirement. 

Sec. 3175.80(a) 
Section 3175.80(a) defines the 

allowable Beta ratio range for flange- 
tapped orifice meters to be between 0.10 
and 0.75, as recommended by API 
14.3.2. The previous industry standard 
for orifice meters (AGA Report No. 3 
(1985)) established a Beta ratio range 
between 0.15 and 0.70. In the early 
1990s, additional testing was done on 
orifice meters, which resulted in an 
increased Beta ratio range and a more 
robust characterization of the 
uncertainty of orifice meters over this 
range. The testing also showed that a 
meter with a Beta ratio less than 0.10 
could result in higher uncertainty due to 
the increased sensitivity of upstream 
edge sharpness. Meters with Beta ratios 
greater than 0.75 exhibited increased 
uncertainty due to flow profile 
sensitivity. 

This section also applies the Beta 
ratio limits to low-volume FMPs. The 
elimination of statistically significant 
bias is one of the performance goals that 
applies to low-volume FMPs, and we 
know of no data showing that bias is not 
significant for Beta ratios less than 0.10. 
Generally, if edge sharpness cannot be 
maintained, it results in a measurement 
that is biased to the low side. The low 
limit for the Beta ratio in API 14.3.2 is 
based on the inability to maintain edge 
sharpness in Beta ratios below 0.10. 
Therefore, if the BLM were to allow Beta 
ratios lower than 0.10 at low-volume 
FMPs, there would be the potential for 
bias. 

While the increased sensitivity to 
flow profile due to Beta ratios greater 
than 0.75 does not generally result in 
bias (only an increase in uncertainty), 
this section also maintains the upper 
Beta ratio limit in API 14.3.2 for low- 
volume FMPs. It is very rare for an 
operator to install a large Beta ratio 
orifice plate on low-volume meters. 

Very-low-volume FMPs are exempt 
from any Beta ratio restrictions in the 
rule, as indicated in Table 1 to 
§ 3175.80, because at very-low flow 
rates, it can be difficult to obtain a 
measureable amount of differential 
pressure with a Beta ratio of 0.10 or 
greater. The increased uncertainty and 
potential for bias associated with 
allowing a Beta ratio less than 0.10 on 
very-low-volume FMPs is offset by the 
ability to accurately measure a 
differential pressure and record flow. 

The BLM received a few comments 
that stated that the Beta ratio range 
should be more restrictive, and 
recommended a range of 0.20 to 0.60 in 
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10 These values were derived by dividing the 
minimum allowable orifice bore diameter of 0.45 
inches by typical internal diameters of 2-inch, 3- 
inch, and 4-inch meter tubes (2.067 inches, 3.068 
inches, and 4.026 inches, respectively). 

11 Assumes a relative density of 0.7 and a static 
pressure of 200 psia. 

order to minimize uncertainty. One 
commenter stated that Beta ratios over 
0.60 can cause the meter to over- 
register, although the commenter did 
not supply any data to substantiate this 
claim. The BLM did not make any 
changes to the rule based on this 
comment. The BLM is not aware of any 
data that suggest that Beta ratios over 
0.60 will cause a meter to over-register. 
The BLM is aware that the uncertainty 
of a flange-tapped orifice plate increases 
if the Beta ratio is below 0.2 or is greater 
than 0.6. The uncertainty of a flange- 
tapped orifice plate as a function of both 
Beta ratio and Reynolds number is well 
understood and well documented. The 
final rule sets an overall uncertainty 
performance standard that the BLM 
enforces using the BLM uncertainty 
calculator. The performance standard 
allows an operator to offset the higher 
uncertainties at low or high Beta ratios 
by reducing the uncertainty of other 
components of the metering system 
such as the differential and static- 
pressure transducers. This allows 
operators more flexibility. The BLM 
does not believe that setting uncertainty 
standards for individual components of 
the metering system is workable or 
desirable. The BLM also notes that the 
minimum orifice plate size of 0.45 
inches, as required in § 3175.80(b), 
effectively raises the minimum Beta 
ratio allowed under this rule for high- 
and very-high-volume FMPs. For 2-inch 
meter tubes, the effective minimum Beta 
ratio is 0.22; for 3-inch meter tubes, the 
effective minimum Beta ratio is 0.15; 
and for 4-inch meter tubes, the effective 
minimum Beta ratio is 0.11.10 

Sec. 3175.80(b) 
Section 3175.80(b) establishes a 

minimum orifice bore diameter of 0.45 
inches for high-volume and very-high- 
volume FMPs. API 14.3.1, Subsection 
12.4.1 states: ‘‘Orifice plates with bore 
diameters less than 0.45 inches . . . 
may have coefficient of discharge 
uncertainties as great as 3.0 percent. 
This large uncertainty is due to 
problems with edge sharpness.’’ 
Because the uncertainty of orifice plates 
less than 0.45 inches in diameter has 
not been specifically determined, the 
BLM cannot mathematically account for 
it when calculating overall 
measurement uncertainty under 
proposed § 3175.31(a). To ensure that 
high- and very-high-volume FMPs 
maintain the uncertainty required in 
§ 3175.31(a), the BLM is prohibiting the 

use of orifice plates with bores less than 
0.45 inches in diameter. Because there 
is no evidence to suggest that the use of 
orifice plates smaller than 0.45 inches in 
diameter causes measurement bias in 
low-volume and very-low-volume 
FMPs, they are allowed for use in these 
FMPs. 

The BLM received several comments 
stating that this requirement should not 
apply to existing meters because it 
could force the operator to replace meter 
tubes in order to comply with Beta ratio 
requirements. The BLM does not 
understand why this requirement would 
necessitate replacing existing meter 
tubes and the commenters did not 
provide an explanation. One commenter 
stated that an orifice bore less than 0.45 
inches is sometimes necessary in meters 
operating at the low end of the high- 
volume FMP category to raise the 
differential pressure to provide better 
measurement accuracy. The BLM 
disagrees with this comment. Even 
using the minimum high-volume FMP 
flow rate of 100 Mcf/day in the 
proposed rule, a 0.50-inch orifice plate 
(orifice plates are typically provided in 
0.125-inch increments) would generate 
a differential pressure of 23 inches of 
water column,11 which would be high 
enough in most cases to achieve an 
overall measurement uncertainty of ±3 
percent as required in § 3175.31(a). 
Because the BLM raised this threshold 
to 200 Mcf/day in the final rule, a 0.50- 
inch orifice plate would generate 92 
inches of differential pressure using the 
same assumptions. In other words, there 
is no reason that an operator would 
have to use an orifice plate less than 
0.45 inches with a high- or very-high- 
volume FMP. The BLM did not make 
any changes to the final rule based on 
this comment. 

Sec. 3175.80(c) 
Section 3175.80(c) requires orifice 

plate inspections upon installation and 
then every 2 weeks thereafter for FMPs 
measuring production from wells first 
coming into production or from existing 
wells that have been re-fractured. It is 
common for new wells and re-fractured 
wells to produce high amounts of sand, 
grit, and other particulate matter for 
some initial period of time. This 
material can quickly damage an orifice 
plate, generally causing measurement to 
be biased low. This requirement 
increases the orifice plate inspection 
frequency until it can be demonstrated 
that the production of particulate matter 
from a new well first coming into 
production or a re-fractured well has 

subsided. The once-every-2-week 
inspection requirement also applies to 
existing FMPs already measuring 
production from one or more other 
wells, which measures gas from a new 
well first coming into production or 
from a well that has been re-fractured. 

Under this rule, once an inspection 
demonstrates that no detectable wear 
occurred over the previous 2 weeks, the 
BLM will consider the well production 
to have stabilized and the inspection 
frequency will revert to the frequency in 
Table 1 to § 3175.80. There are no 
exemptions for this requirement 
because: (1) Based on the BLM’s 
experience, pulling and inspecting an 
orifice plate generally takes less than 30 
minutes and is a low-cost operation; and 
(2) In most cases, the new requirement 
will not apply to very-low-volume FMPs 
anyway because rarely would a newly 
drilled well have only very-low-volume 
levels of gas production. 

The BLM received several comments 
objecting to the once-every-2-week 
inspection requirement. One commenter 
stated that this frequency of inspections 
is not necessary unless there is evidence 
of plate degradation, while other 
commenters suggested the inspection 
frequency should be monthly instead of 
every 2 weeks. The BLM disagrees with 
these comments. The only way an 
operator would know if there was 
evidence of plate degradation is to pull 
and inspect the orifice plate. The BLM 
believes that orifice plate inspections 
every 2 weeks are important considering 
how much a dulled edge on an orifice 
plate can bias the measured flow rate, 
usually to the low side. Although the 
BLM did not make any changes to the 
inspection requirement, very-low- 
volume FMPs are no longer subject to 
this requirement because bias is not one 
of the performance criteria for the very- 
low-volume category. 

The BLM received one comment 
stating that assessing whether there has 
been wear over the previous 2 weeks in 
order to determine if an orifice plate 
change is still necessary is subjective 
and recommended that the BLM provide 
guidance and training for BLM 
inspectors. Although the BLM does not 
agree that assessing an orifice plate is 
subjective, the BLM does agree that 
guidance and training are necessary. 
The BLM will include additional 
guidance in the enforcement handbook. 
The comment did not suggest any 
changes to the rule. The BLM did not 
make any changes to the rule based on 
this comment. 

Several commenters objected to the 
proposed requirement that an operator 
must determine whether the orifice 
plate meets the eccentricity 
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requirements of API 14.3.2, Subsection 
6.2, during an orifice plate inspection 
under this paragraph. The commenters 
stated that eccentricity can only be 
determined during a detailed meter tube 
inspection. The BLM agrees with this 
comment and moved the eccentricity 
requirement from this paragraph to the 
detailed meter tube inspection 
paragraph (see § 3175.80(i)). 

The BLM added a phrase to the 
proposed rule, clarifying that the BLM 
considers a well that has been re- 
fractured to have the same impact on an 
orifice plate that a new well has, and 
therefore to require inspections every 2 
weeks for re-fractured wells. Like new 
wells, re-fractured wells produce 
tremendous amounts of sand and grit 
during flow back and this sand and grit 
have the potential to quickly dull an 
orifice plate in the same manner as the 
sand and grit produced from a new well. 

Sec. 3175.80(d) 
Section 3175.80(d) establishes a 

frequency for routine orifice plate 
inspections. The term ‘‘routine’’ in 
Table 1 to § 3175.80 is used to 
differentiate this requirement from 
§ 3175.80(c) of this rule, which is 
related to new FMPs measuring 
production from new and re-fractured 
wells. Under this rule, the inspection 
frequency depends on the flow rate 
category the FMP is in. The required 
inspection frequency, in months, is 
given in Table 1 to § 3175.80. More than 
any other component of the metering 
system, orifice plate condition has one 
of the highest potentials to introduce 
measurement bias and create error in 
royalty calculations. The higher the flow 
rate being measured, the greater the risk 
to ongoing measurement accuracy. 
Therefore, the higher the flow rate, the 
more often orifice plate inspections are 
required. For high-volume and very- 
high-volume FMPs, the frequency of 
orifice plate inspections is every 3 
months and every month, respectively. 
For very-low-volume FMPs, the 
frequency is every 12 months; and for 
low-volume FMPs, the frequency is 
every 6 months. 

The BLM received multiple comments 
both criticizing and supporting the 
routine orifice plate inspection 
frequency required in § 3175.80(d). 
Those objecting to the requirement 
stated that the orifice plate inspection 
frequency should be based on need 
rather than on a fixed frequency, while 
others asserted that the proposed 
frequency was too high. Suggested 
frequencies include once every 1 or 2 
years for all FMPs, annually for very- 
low-volume FMPs, semi-annually for 
low- and high-volume FMPs, and 

quarterly for very-high-volume FMPs. 
The BLM disagrees with these 
comments. Orifice plate condition, 
especially the condition of the upstream 
edge, is perhaps the most critical part of 
an orifice plate metering system. Even 
slight changes to the upstream edge of 
an orifice plate can cause significant 
bias in the measured flow rate, usually 
to the low side. The BLM believes that 
the frequency given in the proposed rule 
strikes a reasonable balance between the 
cost to the operator and the need for 
measurement accuracy. The BLM did 
not make any changes to the proposed 
rule based on these comments. 

Two commenters suggested that the 
proposed schedule would be acceptable 
if the meter was equipped with a senior 
fitting (a fitting where the orifice plate 
can be removed without shutting off the 
flow of gas through the meter). The BLM 
accepts that orifice plate inspection is 
much easier and less costly when a 
senior fitting is used. If an operator 
makes a determination that it is in their 
best economic interest to install a senior 
fitting, they are free to do so. However, 
the type of plate holder has no bearing 
on how quickly a plate can become 
worn or dirty or how a worn or dirty 
orifice plate can affect measurement 
and, ultimately, royalty. The BLM did 
not make any changes to the rule based 
on this comment. 

One commenter stated that orifice 
plate and meter tube inspection 
frequency should be left up to the 
operators, because the requirements in 
the proposed rule were too burdensome. 
Although the BLM did not make any 
changes to the rule based on this 
comment, changes to the rule based on 
other comments resulted in an 
estimated reduction in orifice plate and 
meter tube inspections costs to industry 
from $6.3 million per year in the 
proposed rule to $5.8 million per year 
in the final rule. The BLM does not 
consider either of these requirements to 
be overly burdensome. 

One commenter suggested changing 
the terminology from ‘‘every 3 months’’ 
and ‘‘every 6 months’’ to ‘‘quarterly’’ 
and ‘‘semi-annually’’ to provide 
operators more flexibility. The BLM 
believes specifying the number of 
months between calibrations is clearer 
than the terminology suggested by the 
commenter. In addition, operators could 
imply that adoption of ‘‘quarterly’’ and 
‘‘semi-annually’’ means an orifice plate 
inspection on a high-volume FMP could 
be performed at the beginning of one 
quarter and at the end of another quarter 
(January 1 and June 30, for example), 
which would essentially double the 
time between inspections. The BLM did 

not make any changes to the rule based 
on this comment. 

In response to other comments on 
§ 3175.100, the BLM changed the 
required verification frequency for high- 
volume FMPs from once every month to 
once every 3 months (see Table 1 to 
§ 3175.100). This change means that 
routine orifice plate inspections no 
longer correspond to verifications for 
high-volume FMPs. To address this 
issue, the BLM removed the 
requirement that routine orifice plate 
inspections have to be performed at the 
same time an FMP is verified under 
§ 3175.92 (mechanical recorders) or 
§ 3175.102 (EGM systems). 

Sec. 3175.80(e) 
Section 3175.80(e) requires operators 

to retain, and provide to the BLM upon 
request, documentation about the 
condition of an orifice plate that is 
removed and inspected. Documentation 
of the plate inspection can be a useful 
part of an audit trail and can also be 
used to detect and track metering 
problems. Although this is a new 
requirement, many operators already 
record this information as part of their 
meter verifications. Thus, this 
requirement is not a significant change 
from prevailing industry practice. The 
BLM did not receive any comments on 
this paragraph. 

Sec. 3175.80(f) 
Proposed § 3175.80(f) would have 

required all meter tubes to be 
constructed in compliance with current 
API standards. This proposed 
requirement would not have included 
meter tube lengths, which are addressed 
in proposed § 3175.80(k). The BLM has 
reviewed the API standards referenced 
and believes that they meet the intent of 
§ 3175.31 of the rule. 

Proposed § 3175.80(f)(1) and (2) 
would have included an exception 
allowing all low-volume FMPs to 
continue using the tolerances in the 
AGA Report No. 3 (1985). While the 
BLM recognizes this could result in 
higher uncertainty than meter tubes 
meeting the tolerances of API 14.3.2, it 
is not imposing uncertainty 
requirements for low-volume FMPs. In 
the final rule, this exception is moved 
to § 3175.61 and paragraphs (1) and (2) 
of proposed § 3175.80(f) were 
eliminated. This means that only 
existing low-volume FMPs are exempt 
from the meter tube construction 
standards of API 14.3.2, Subsections 5.1 
through 5.4 (although they must still 
meet the 1985 AGA Report No. 3 
construction standards). Under the final 
rule, low-volume FMPs installed after 
the effective date of this rule must meet 
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the standards of API 14.3.2, Subsections 
5.1 through 5.4. Very-low-volume FMPs 
are exempt from meter tube standards 
under this paragraph. 

The BLM received numerous 
comments arguing that existing meter 
tubes should be grandfathered because 
the only way to comply with the new 
standards is to replace the meter tube, 
and this would be very costly. Some 
commenters questioned the benefit of 
replacing existing meter tubes. The 
commenters also suggested that the 
BLM should hold the operator to the 
meter-tube standard in place at the time 
the meter tube was installed. The BLM 
agrees with these comments, with 
respect to low- and high-volume FMPs, 
and has grandfathered existing meter 
tubes at those FMPs (see the discussion 
under § 3175.61). To account for the 
additional uncertainty that may be 
present in pre-2000 meter tubes, the 
BLM will add an uncertainty of ±0.25 
percent to the discharge coefficient 
when determining the overall meter 
uncertainty, unless the operator 
provides sufficient data to show that the 
additional uncertainty in discharge 
coefficient when the meter tube is 
constructed to the tolerance of the 1985 
standard is less than ±0.25 percent (see 
§ 3175.61(a)). The BLM believes that, in 
the absence of data to the contrary, the 
±0.25 percent uncertainty is a 
reasonable assumption based on its 
experience with orifice plate test data. 

Sec. 3175.80(g) 
Section 3175.80(g) addresses isolating 

flow conditioners and tube-bundle flow 
straighteners. To achieve the orifice 
plate uncertainty stated in API 14.3.1, 
the gas flow approaching the orifice 
plate must be free of swirl and 
asymmetry. This can be achieved by 
placing a section of straight pipe 
between the orifice plate and any 
upstream flow disturbances such as 
elbows, tees, and valves. Swirl and 
asymmetry caused by these disturbances 
will eventually dissipate if the pipe 
lengths are long enough. The minimum 
length of pipe required to achieve the 
uncertainty stated in API 14.3.1 is 
discussed in § 3175.80(k). 

Isolating flow conditioners and tube- 
bundle flow straighteners are designed 
to reduce the length of straight pipe 
upstream of an orifice meter by 
accelerating the dissipation of swirl and 
asymmetric flow caused by upstream 
disturbances. Both devices are placed 
inside the meter tube at a specified 
distance upstream of the orifice plate. 
An isolating flow conditioner consists of 
a flat plate with holes drilled through it 
in a geometric pattern designed to 
reduce swirl and asymmetry in the gas 

flow. A tube bundle is a collection of 
tubes that are welded together to form 
a bundle. 

Section 3175.80(g) allows isolating 
flow conditioners to be used at FMPs if 
they have been approved by the BLM 
pursuant to § 3175.46 of this rule, or 19- 
tube-bundle flow straighteners 
constructed in compliance with API 
14.3.2, Subsections 5.5.2 through 5.5.4, 
and located in compliance with API 
14.3.2, Subsection 6.3. Use of 19-tube- 
bundle flow straighteners constructed 
and installed under these API standards 
does not require BLM approval. The 
rule requires a tube-bundle flow 
straightener, if used, to comply with API 
14.3.2, Subsections 5.5.2 through 5.5.4 
and 6.3, because data have shown that 
these installations produce almost no 
additional uncertainty of the discharge 
coefficient and the small amount of 
additional uncertainty is accounted for 
in the determination of overall 
uncertainty. This rule prohibits the use 
of 7-tube-bundle flow straighteners, 
which are used primarily in 2-inch 
meters. Additionally, 19-tube-bundle 
flow straighteners are typically not 
available in a 2-inch size for these 
existing meters. A significant number of 
the meters in use currently are 2-inch 
meters. Without the ability to use either 
7- or 19-tube-bundle flow straighteners, 
2-inch meters are required to be 
retrofitted to either: (1) Use a 
proprietary type of isolating flow 
conditioner approved in accordance 
with § 3175.46; or (2) Not have a flow 
conditioner, which typically requires 
much longer lengths of pipe upstream of 
the orifice plate. The rule’s 
requirements with respect to isolating 
flow conditioners will increase 
consistency and eliminate the time and 
expense it takes to apply for and obtain 
a variance for each FMP. 

As indicated in Table 1 to § 3175.80, 
very-low-volume FMPs are exempt from 
the requirement to retrofit because the 
costs involved are believed to outweigh 
the benefits based upon experience with 
these production levels. 

A few comments on the proposed rule 
indicated that replacing 7-tube bundles 
on 2-inch meter tubes will be costly, 
and suggested that the BLM grandfather 
meter tubes that comply with the API 
standard in place when the meter tube 
was installed. Although the BLM has 
grandfathered existing meter tubes for 
perpendicularity, eccentricity, 
construction and condition, and meter 
tube length, the BLM did not 
grandfather existing flow conditioners, 
including tube bundles on low-, high-, 
and very-high-volume FMPs. While the 
grandfathering of the other meter tube 
aspects can increase the uncertainty of 

an orifice plate meter, the BLM is not 
aware of any evidence that they cause 
bias in the measurement. The design of 
tube-bundle flow straighteners can, 
however, cause bias. Because the 
elimination of statistically significant 
bias is one of the performance standards 
in § 3175.31 for low-, high-, and very- 
high-volume FMPs, the BLM did not 
make any changes in the final rule based 
on these comments. The BLM does not 
believe that requiring existing meter 
tubes to comply with the new API 
standards for the design of tube bundles 
is cost-prohibitive. If the meter tube has 
a 7-tube bundle, or a tube bundle that 
does not comply with API 14.3.2, 
Subsections 5.5.2 through 5.5.4, the 
operator can replace the tube bundle 
with an isolating flow conditioner for a 
few hundred dollars. If the meter tube 
has an isolating flow conditioner that 
has not been approved by the BLM, then 
the operator can replace that isolating 
flow conditioner with one that has been 
approved by the BLM. If the operator 
uses a 19-tube bundle that is located in 
accordance with the 1985 AGA 
standard, the BLM deems that this will 
also comply with the requirements of 
API 14.3.2, Subsection 6.3 if the Beta 
ratio is less than 0.5 (see the discussion 
under § 3175.80(k)). 

Sec. 3175.80(h) 
Proposed § 3175.80(h) would have 

required an internal visual inspection of 
all meter tubes at the frequency, in 
years, shown in Table 1 to § 3175.80. 
The visual inspection would have had 
to be conducted using a borescope or 
similar device (which would obviate the 
need to remove or disassemble the 
meter run), unless the operator decided 
to disassemble the meter run to conduct 
a detailed inspection, which also would 
meet the requirements of this proposed 
paragraph. While an inspection using a 
borescope or similar device cannot 
ensure that the meter tube complies 
with API 14.3.2 requirements, it can 
identify issues, such as pitting, scaling, 
and buildup of foreign substances that 
could warrant a detailed inspection 
under § 3175.80(i) of the proposed rule. 

The BLM received many comments 
stating that borescopes are expensive 
and have potential safety hazards due to 
the explosive environment in which 
they operate. The BLM agrees that the 
use of borescopes could require 
additional safety measures and could 
cause operators to incur significant 
costs. As a result of these comments, the 
BLM eliminated the reference to 
borescopes and made the standards 
entirely performance-based. The BLM 
also changed the name of the 
requirement to a ‘‘basic inspection’’ 
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instead of a ‘‘visual inspection’’ in the 
proposed rule. This requirement 
provides that the operator must conduct 
a ‘‘basic inspection that is able to 
identify obstructions, pitting, and 
buildup of foreign substances (e.g., 
grease and scale).’’ This change will 
allow the operator to use other methods 
to meet the performance goal. For 
example, there may be ultrasonic 
devices on the market that operators 
could use externally to meet the intent 
of this requirement, without incurring 
the safety risks associated with 
borescopes. The BLM believes that this 
requirement may also inspire new 
technology to accomplish the goals of 
this requirement safely and cost 
effectively. 

The BLM received several comments 
addressing the cost burden of 
performing basic inspections, although 
no cost figures were included with the 
comments. The BLM did not make any 
changes to the proposed rule based on 
these comments because the BLM 
believes that basic inspections can be 
done at relatively little cost. These costs 
are included in the BLM Threshold 
Analysis and in the Economic and 
Threshold Analysis. 

Several commenters suggested that 
the BLM should require a visual 
inspection only if an orifice plate 
inspection indicated problems, and that 
the BLM should train inspectors to 
recognize when a visual inspection is 
needed. While the BLM agrees that 
orifice plate inspections can give some 
indication as to meter tube problems 
(such as liquid and grease buildup), 
they are not reliable. For example, if 
debris plugged a flow conditioner or a 
tube-bundle flow straightener, this 
could have a significant effect on the 
accuracy of the meter and would not be 
detected by merely pulling and 
inspecting the orifice plate. The BLM 
did not make any changes to the 
proposed rule based on these comments. 

One commenter stated that shutting in 
wells to perform visual inspections 
could cause reservoir damage and lower 
royalty. While there is always some 
possibility of reservoir damage when 
shutting in a well, the BLM does not 
believe this risk is significant enough to 
warrant the elimination of this 
requirement. If that were the case, then 
wells could never be shut in for orifice 
plate inspections or other routine 
maintenance. The commenter did not 
provide any data or studies to 
substantiate their claim. If an operator 
demonstrated that this was an issue for 
a particular well, they could request a 
variance from the AO. The BLM did not 
make any changes based on this 
comment. 

Numerous comments objected to the 
frequency of visual inspections as 
proposed in Table 1 to § 3175.80. 
Suggestions for inspection frequency 
ranged from every 3 years to every 10 
years. The BLM did not make any 
changes to the rule based on these 
comments because none of the 
commenters submitted a rationale for 
their suggested frequencies. The BLM 
believes the frequencies presented in 
the proposed rule represent a balance 
between economic considerations and 
ensuring accurate measurement of 
Federal and Indian gas resources. 

The BLM removed paragraph (h)(5) of 
the proposed rule out of concern that 
operators could have misinterpreted it 
to mean that a detailed inspection 
would have been required to meet the 
standards of a basic inspection. Any 
type of inspection that can identify 
obstructions, pitting, and a build-up of 
foreign substances qualifies as a basic 
inspection, which includes a detailed 
inspection as described in paragraph (i) 
of this section. However, a detailed 
inspection is not required to meet the 
standards under § 3175.80(h). 

Sec. 3175.80(i) 
Proposed § 3175.80(i) would have 

required a detailed inspection of meter 
tubes on high- and very-high-volume 
FMPs at the frequency, in years, shown 
in Table 1 to § 3175.80 (10 years for 
high-volume FMPs and 5 years for very- 
high-volume FMPs). Under the 
proposed rule, the AO could have 
increased this frequency, and could 
have required a detailed inspection of 
low-volume FMPs, if the visual 
inspection identified any issues 
regarding compliance with incorporated 
API standards, or if the meter tube 
operated in adverse conditions (such as 
corrosive or erosive gas flow), or had 
signs of physical damage. The goal of 
the inspection is to determine whether 
the meter is in compliance with 
required standards for meter-tube 
construction. Meter tube inspections 
would have been required more 
frequently for very-high-volume FMPs 
because there is a higher risk of volume 
errors and, therefore, royalty errors in 
higher-volume FMPs. Very-low-volume 
FMPs would have been exempt from the 
inspection requirement because they 
would be exempt from the construction 
standards of API 14.3.2. 

Several commenters indicated that 
detailed meter tube inspections are 
expensive and present safety issues. 
Other commenters suggested that the 
BLM should only require a detailed 
inspection if the visual inspection 
indicated it was warranted. Several 
commenters objected to a single visual 

inspection leading to a frequency 
change in the number of detailed 
inspections on an FMP. Several 
commenters suggested that the proposed 
detailed meter tube inspection 
frequency was inadequate. The BLM 
agrees with the comments and made 
several changes to this paragraph as a 
result. First, the BLM eliminated routine 
detailed inspections; under the final 
rule, the BLM will require a detailed 
inspection only if the findings from a 
basic inspection warrant a detailed 
inspection. Second, if a basic inspection 
reveals the presence of obstructions or 
buildup of material at a low-volume 
FMP, the operator will only have to 
clean the meter tube. For high-volume 
FMPs, the operator must ensure the 
meter tube meets all the relevant 
standards relating to meter tubes before 
returning the meter to service. For meter 
tubes installed after January 17, 2017, 
the relevant standard is API 14.3.2, 
Subsections 5.1 through 5.4 and 6.2, 
incorporated by reference in this rule. 
For meter tubes installed before January 
17, 2017, the relevant standard is AGA 
Report No. 3, which has been 
incorporated by reference in this rule. 
For very-high-volume FMPs, regardless 
of when they were installed, the 
operator must ensure the meter tube 
complies with the applicable provisions 
of API 14.3.2, incorporated by reference 
in this rule. 

One commenter objected to detailed 
meter tube inspections under any 
circumstance, while another commenter 
recommended that the BLM could 
adjust the frequency of both basic and 
detailed meter tube inspections based 
on the findings of previous inspections. 
The BLM did not make any changes to 
the rule based on these comments. The 
BLM believes detailed inspections are 
required to ensure accurate 
measurement. While the BLM agrees 
that an operator could justify a change 
in the frequency in certain instances, 
this should be handled through the 
variance process on a case-by-case basis. 

Sec. 3175.80(j) 

Section 3175.80(j) requires operators 
to keep documentation of all detailed 
meter tube inspections to be made 
available to the BLM upon request. The 
BLM will use this documentation to 
establish that the inspections meet the 
requirements of the rule, for auditing 
purposes, and to track the rate of change 
in meter tube condition to support an 
operator’s request for a change of 
inspection frequency. Very-low-volume 
FMPs are exempt from this requirement 
because no meter tube inspections are 
required. The BLM did not receive any 
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comments on this requirement in the 
proposed rule. 

Sec. 3175.80(k) 
Proposed § 3175.80(k) would have 

incorporated the standards of API 14.3.2 
for the length of meter tubes upstream 
and downstream of the orifice plate, and 
for the location of tube-bundle flow 
straighteners, if they are used (see 
previous discussion of swirl and 
asymmetry in § 3175.80(g)). As 
indicated in Table 1 to § 3175.80, very- 
low-volume FMPs are exempt from the 
meter tube length requirements because 
the costs involved in retrofitting the 
meter tubes are believed to outweigh the 
benefits based on experience with these 
production levels. 

The pipe length requirements in AGA 
Report No. 3 (1985) (incorporated by 
reference in Order 5) were based on 
orifice plate testing done before 1985. In 
the early 1990s, extensive additional 
testing was done to refine the 
uncertainty and performance of orifice 
plate meters. This testing revealed that 
the recommended pipe lengths in the 
AGA Report No. 3 (1985) were generally 
too short to achieve the stated 
uncertainty levels, especially when the 
Beta ratio is 0.5 or greater. In addition, 
the testing revealed that tube bundles 
placed in accordance with the 1985 
AGA Report No. 3 could bias the 
measured flow rate by several percent. 

When API 14.3.2 was published in 
2000 (and later updated in 2016), it used 
the additional test data to revise the 
meter tube length and tube-bundle 
location requirements to achieve the 
stated levels of uncertainty and remove 
bias. All meter tubes installed after the 
publication of API 14.3.2 in 2000 should 
already comply with the more stringent 
requirements for meter tube length and 
tube-bundle placement. 

Because the meter tube lengths in API 
14.3.2 are required to achieve the stated 
uncertainty, § 3175.80(k)(1) would have 
adopted these lengths as a minimum 
standard for high-volume and very-high- 
volume FMPs. Due to the high- 
production decline rates in many 
Federal and Indian wells, the BLM does 
not expect a significant number of 
meters that were installed before 2000, 
under the AGA Report No. 3 (1985) 
standards, to still be measuring gas flow 
rates that would place them in the high- 
volume or very-high-volume categories. 
However, the BLM Threshold Analysis 
shows that it would be uneconomic for 
operators of high-volume FMPs to 
retrofit the meter tubes to comply with 
the length requirements in API 14.3.2. 
Therefore, the final rule grandfathers the 
meter tube length requirements for the 
anticipated handful of high-volume 

FMPs existing before the effective date 
of the rule (see § 3175.61(a)) that 
continue to measure high-volume flow 
rates of gas even after 16 years of 
production (from 2000 to 2016). These 
grandfathered FMPs would still have to 
meet the meter tube length requirements 
of AGA Report No. 3 (1985). If the meter 
tube contains a 19-tube bundle flow 
straightener or isolating flow 
conditioner, the location of that 
straightener or flow conditioner will not 
be grandfathered and will still have to 
comply with § 3175.80(g). The meter 
tubes at very-high-volume FMPs were 
not grandfathered in the final rule. 

While low-volume FMPs would not 
be subject to the uncertainty 
requirements under § 3175.31(a), they 
still would have to be free of statistically 
significant bias under § 3175.31(c). 
Because testing has shown that 
placement of tube-bundle flow 
straighteners in conformance with the 
AGA Report No. 3 (1985) can cause bias, 
low-volume FMPs utilizing tube-bundle 
flow straighteners also would have been 
subject to the meter tube length 
requirements of API 14.3.2 under 
proposed § 3175.80(k)(1). 

While this may require some 
retrofitting of existing meters, the BLM 
does not expect this to be a significant 
change for three reasons. First, FMPs 
installed after 2000 should already 
comply with the meter tube length and 
tube-bundle placement requirements of 
API 14.3.2. Second, based on the BLM’s 
experience, we estimate that fewer than 
25 percent of existing meters use tube- 
bundle flow straighteners. Third, for 
those FMPs that would need to be 
retrofitted, most operators would opt to 
remove the tube-bundle-flow 
straightener and replace it with an 
isolating flow conditioner. Several 
manufacturers make a type of isolating 
flow conditioner designed to replace 
tube bundles without retrofitting the 
upstream piping. These flow 
conditioners are relatively inexpensive 
and would not create an economic 
burden on the operator for low-volume 
FMPs. The BLM received many 
comments requesting that the BLM 
grandfather existing meter tubes from 
the meter tube length requirements of 
this paragraph due to the high cost and 
questionable benefit of this requirement. 
The commenters also suggested that the 
BLM should hold the operator to the 
meter tube standard in place at the time 
the meter tube was installed. The BLM 
agrees with these comments and has 
grandfathered existing meter tubes at 
low- and high-volume FMPs (see 
discussion under § 3175.61). To account 
for the additional uncertainty that may 
be present on pre-2000 meter tubes, the 

BLM will add an uncertainty of ±0.25 
percent to the discharge coefficient 
when determining the overall meter 
uncertainty, unless the operator 
provides sufficient data to show that the 
additional uncertainty in discharge 
coefficient when the meter tube is 
constructed to the tolerances of the 1985 
standard is less than ±0.25 percent. The 
BLM believes that, in the absence of 
data to the contrary, the ±0.25 percent 
uncertainty is a reasonable assumption 
based on its experience with orifice 
plate test data. 

Proposed § 3175.80(k)(2) would have 
allowed low-volume FMPs that do not 
have tube-bundle flow straighteners to 
comply with the less-stringent meter 
tube length requirements of the AGA 
Report No. 3 (1985). For those meter 
tubes that do not include tube-bundle 
flow straighteners, the BLM is not 
currently aware of any data that show 
the shorter meter tube lengths required 
in the AGA Report No. 3 (1985) result 
in statistically significant bias. 

The BLM received numerous 
comments requesting that the BLM 
grandfather existing meter tubes from 
the tube bundle location requirements 
of this paragraph, based on API 14.3.2. 
Test data have shown that statistically 
significant measurement bias can occur 
if the 19-tube-bundle straightening vane 
is placed at the location required by the 
1985 API standard. Because low-, 
high-, and very-high-volume FMPs are 
subject to the performance standard in 
§ 3175.31(c), which prohibits 
statistically significant bias, the BLM 
did not grandfather flow conditioners, 
including the required location of 19- 
tube bundle flow straighteners. 
However, the BLM has determined that 
the tube-bundle placement requirements 
in the 1985 API standards are generally 
consistent with the tube-bundle 
placement requirements in the 2000 API 
standards for Beta ratios less than 0.5. 
Therefore, the BLM has revised this 
paragraph to make it clear that the BLM 
considers tube bundles installed under 
the 1985 standard to be in compliance 
with the 2000 standard when the Beta 
ratio is less than 0.5. In addition, the 
BLM moved the meter tube length 
requirements for existing FMPs from 
this paragraph to the grandfathering 
section (see § 3175.61(a)). 

Sec. 3175.80(l) 
Section 3175.80(l) sets standards for 

thermometer wells, including the 
adoption of API 14.3.2, Subsection 6.5, 
in § 3175.80(l)(1). While the provisions 
of the API standard proposed for 
adoption in the proposed rule were the 
same as those in the AGA Report No. 3, 
several additional items would have 
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been required. First, proposed 
§ 3175.80(l)(2) would have required 
operators to install the thermometer 
well in the same ambient conditions as 
the primary device. The purpose of 
measuring temperature is to determine 
the density of the gas at the primary 
device, which is used in the calculation 
of flow rate and volume. A 10-degree 
error in the measured temperature will 
cause a 1 percent error in the measured 
flow rate and volume. Even if the 
thermometer well is located away from 
the primary device within the distances 
allowed by API 14.3.2, Subsection 6.5, 
significant temperature measurement 
error could occur if the ambient 
conditions at the thermometer well are 
different from the ambient conditions at 
the orifice plate. For example, if the 
orifice plate is located inside of a heated 
meter house and the thermometer well 
is located outside of the heated meter 
house, the measured temperature will 
be influenced by the ambient 
temperature, thereby biasing the 
calculated flow rate. In these situations, 
the proposed rule would have required 
the thermometer well to be relocated 
inside of the heated meter house even 
if the existing location is in compliance 
with API 14.3.2, Subsection 6.5. 

The BLM received several comments 
on this section. Two of the commenters 
stated that the difference between the 
actual and measured gas temperatures at 
low-, high-, and very-high-volume FMPs 
is not significant because the flow rate 
is high enough to distribute the 
temperature within the pipe. Another 
commenter stated that the thermal 
effects are only significant if the 
thermometer is inserted less than 6 
inches into the pipe. Neither of the 
commenters submitted any data to 
substantiate their claim, and the BLM 
was unable to obtain any studies on this 
subject. The vast majority of FMPs on 
Federal and Indian leases are 4 inches 
in diameter or less; therefore the 
comment regarding thermometer 
insertion depths of 6 inches is generally 
irrelevant. Because the BLM could not 
substantiate the claims by commenters, 
the BLM did not make any changes to 
the rule based on these comments. 

The BLM also received a few 
comments recommending that operators 
could meet the intent of the requirement 
by insulating the meter tube, which 
would eliminate the need to move a 
thermometer well into a heated meter 
house, for example. The BLM agrees 
with these comments and added the 
option of insulating the meter run and 
adding heat tracing to the meter run. 
This change is also consistent with API 
14.3.2, Subsection 6.6, which 
recommends insulating the meter tube 

in the case of temperature differences 
between the ambient temperature and 
the temperature of the flowing fluid. It 
is difficult to define with any uniformity 
what level of insulation is needed to 
meet the intent of this requirement due 
to regional and local variations in 
operating conditions. Therefore, the 
BLM did not establish specific 
requirements with respect to insulation 
in the final rule and, instead, opted for 
language that states that the AO may 
prescribe the quality of the insulation 
based on site specific factors such as 
ambient temperature, flowing 
temperature of the gas, composition of 
the gas, and location of the thermometer 
well in relation to the orifice plate (i.e., 
inside or outside of a meter house). 

Section 3175.80(l)(3) applies when 
multiple thermometer wells exist at one 
meter. Many meter installations include 
a primary thermometer well for 
continuous measurement of gas 
temperature and a test thermometer 
well, where a certified test thermometer 
is inserted to verify the accuracy of the 
primary thermometer. API does not 
specify which thermometer well should 
be used as the primary thermometer. To 
minimize measurement bias, the gas 
temperature should be taken as close to 
the orifice plate as possible. When more 
than one thermometer well exists, the 
thermometer well closest to the primary 
device will generally result in less 
measurement bias, and therefore, the 
rule specifies that this thermometer well 
is the one that must be used for the 
flowing temperature measurement. The 
BLM did not receive any comments on 
this paragraph. 

Section 3175.80(l)(4) requires the use 
of a thermally conductive fluid in a 
thermometer well. To ensure that the 
temperature sensed by the thermometer 
is representative of the gas temperature 
at the orifice plate, it is important that 
the thermometer is thermally connected 
to the gas. Because air is a poor heat 
conductor, the rule includes a new 
requirement that a thermally conductive 
liquid be used in the thermometer well 
because this would provide a more 
accurate temperature measurement. The 
BLM did not receive any comments on 
this paragraph. 

Sec. 3175.80(m) 

Section 3175.80(m) requires operators 
to locate the sample probe as required 
in § 3175.112(b). The reference to 
§ 3175.112(b) is in § 3175.80(m) because 
the sample probe is part of the primary 
device. Please see the discussion of 
§ 3175.112(b) for an explanation of the 
requirement. The BLM did not receive 
any comments on this paragraph. 

Sec. 3175.80(n) 

Proposed § 3175.80(n) would have 
included a requirement for operators to 
notify the BLM at least 72 hours in 
advance of a visual or detailed meter- 
tube inspection or installation of a new 
meter tube. Because meter tubes are 
inspected infrequently, it is important 
that the BLM be given an opportunity to 
witness the inspection of existing meter 
tubes or the installation of new meter 
tubes. Because meter tube inspections 
would not have been required for very- 
low-volume FMPs under the proposed 
rule, they would have been exempt from 
this requirement. 

Several commenters questioned the 
practicality of performing a detailed 
inspection on a new pre-fabricated 
meter tube. The commenters wondered 
if they would have to disassemble the 
meter tube in order for the BLM to 
witness the inspection. Other 
commenters stated that the 72-hour 
notice requirement to inspect new meter 
tubes is impractical for pre-fabricated 
meter tubes, presumably because the 
meter tube could be delivered to the 
FMP on very short notice. 

The BLM agrees with these comments 
and made numerous changes to this 
section as a result of these comments 
and to further clarify the notification 
requirement. First, the BLM moved the 
notification requirements of proposed 
§ 3175.80(n) into § 3175.80(h) and (i). 
The notification requirement in 
§ 3175.80(h)(3) requires the operator to 
notify the BLM within 72 hours of 
performing a basic inspection or submit 
a monthly or quarterly schedule of basic 
meter tube inspections to the AO. The 
notification requirement in 
§ 3175.80(i)(3) requires the operator to 
notify the BLM at least 24 hours before 
performing a detailed inspection. The 
requirement for notification of a 
detailed inspection is different from that 
of a basic inspection because detailed 
inspections are no longer routine and 
cannot be scheduled. Second, the BLM 
reduced the notification requirement 
from 72 hours to 24 hours for detailed 
inspections because some operators may 
perform a detailed inspection 
immediately after discovering problems 
during a basic inspection. Third, to 
address the comments directly, the BLM 
added language (see § 3175.80(i)(2)) that 
allows operators to submit 
documentation showing that the meter 
tube complies with the construction 
requirements of this rule in lieu of 
disassembling and inspecting the meter 
tube. This language specifically applies 
to pre-fabricated meter tubes where the 
pre-fabrication shop supplies the 
operator with a specification sheet 
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showing that all dimensions meet the 
tolerances required by this rule. 

One commenter questioned what 
would happen if the BLM cannot 
witness a meter tube inspection. The 
operator’s only obligation is to notify 
the BLM of the inspection within the 
required timeframes. If the BLM does 
not attend, the operator may proceed 
with the inspection. The BLM did not 
make any changes to the rule based on 
this comment. 

Sec. 3175.90—Mechanical Recorder 
(Secondary Device) 

Section 3175.90(a) limits the use of 
mechanical recorders, also known as 
chart recorders, to very-low- and low- 
volume FMPs. Mechanical recorders 
will not be allowed at high- and very- 
high-volume FMPs because they may 
not be able to meet the uncertainty 
requirements of § 3175.31(a). 
Mechanical recorders are subject to 
many of the same uncertainty sources as 
EGM systems, such as ambient 
temperature effects, vibration effects, 
static pressure effects, and drift. In 
addition, mechanical recorders are 
vulnerable to other sources of 
uncertainty, such as paper expansion 
and contraction effects and integration 
uncertainty. Unlike EGM systems, 
however, none of these effects have 
been quantified for mechanical 
recorders. All of these factors contribute 
to increased uncertainty and the 
potential for inaccurate measurement. 

Because there are no data indicating 
that the use of mechanical recorders 
results in statistically significant bias, 
mechanical recorders are allowed at 
very-low- and low-volume FMPs due to 
the limited production from these 
facilities. 

Table 1 to § 3175.90 was developed to 
clarify and provide easy reference to the 
requirements that apply to different 
aspects of mechanical recorders. No 
industry standards are cited in Table 1 
to § 3175.90 because there are no 
industry standards applicable to 
mechanical recorders. The first column 
of Table 1 to § 3175.90 lists the subject 
of the standard. The second column of 
Table 1 to § 3175.90 identifies the 
section and specific paragraph in the 
rule that apply to each subject area. (The 
standards are prescribed in §§ 3175.91 
through 3175.94.) 

The final two columns of Table 1 to 
§ 3175.90 indicate the FMPs to which 
the standard applies. The FMPs are 
categorized by the amount of flow they 
measure on a monthly basis as follows: 
‘‘VL’’ is a very-low-volume FMP and 
‘‘L’’ is a low-volume FMP. As noted 
previously, mechanical recorders are 
not allowed at high- and very-high- 

volume FMPs; therefore, Table 1 to 
§ 3175.90 does not include 
corresponding columns for them. 
Definitions for the various FMP 
categories are given in § 3175.10. An 
‘‘x’’ in a column indicates that the 
standard listed applies to that category 
of FMP. A number in a column 
indicates a numeric value for that 
category, such as the maximum number 
of months or years between inspections, 
which is explained in the body of the 
requirement. 

The BLM received a comment stating 
that mechanical recorders should be 
prohibited because they cannot meet the 
uncertainty requirements required in 
§ 3175.31 (§ 3175.30 in the proposed 
rule). The BLM did not make any 
changes to the rule as a result of this 
comment because the uncertainty 
requirements in § 3175.31 do not apply 
to very-low- and low-volume FMPs, and 
mechanical recorders are not allowed on 
any other FMPs. 

One commenter stated that if the BLM 
was going to continue to allow 
mechanical recorders, the recorders at 
very-low-volume FMPs should meet the 
same requirements as mechanical 
recorders at low-volume FMPs. The 
BLM disagrees. The exemptions for 
very-low-volume FMPs were provided 
to reduce the risk that an operator might 
choose to shut in production instead of 
upgrading the meter. The BLM did not 
make any changes to the rule based on 
this comment. 

Sec. 3175.91—Installation and 
Operation of Mechanical Recorders 

Sec. 3175.91(a) 

Section 3175.91(a) sets requirements 
for gauge lines. Gauge lines connect the 
pressure taps on the primary device to 
the mechanical recorder and can 
contribute to bias and uncertainty if not 
properly designed and installed. For 
example, a leaking or improperly sloped 
gauge line could cause significant bias 
in the differential pressure and static 
pressure readings. Improperly installed 
gauge lines can also result in a 
phenomenon known as ‘‘gauge line 
error,’’ which tends to bias measured 
flow rate and volume. This is discussed 
in more detail below. 

The proposed requirement in 
§ 3175.91(a)(1) would have required a 
minimum gauge line internal diameter 
of 3⁄8 inches to reduce frictional effects 
that could result from smaller diameter 
gauge lines. These frictional effects 
could dampen pressure changes 
received by the recorder, which could 
result in measurement error. 

The BLM received numerous 
comments regarding the proposed 

requirement of 3⁄8-inch minimum inside 
diameter gauge lines. The commenters 
stated that most gauge lines in place 
have a 3⁄8-inch nominal diameter with 
an internal diameter that is less than 3⁄8- 
inch. The commenters objected to the 
3⁄8-inch internal diameter because it 
would require them to replace the 
existing gauge lines at a high cost with 
negligible benefit to measurement 
accuracy. The commenters 
recommended allowing 3⁄8-inch nominal 
diameter gauge lines. The BLM agrees 
with this comment as the original intent 
was a 3⁄8-inch nominal diameter. As a 
result, the BLM changed the 
requirement from a 3⁄8-inch internal 
diameter to a 3⁄8-inch nominal diameter. 

Proposed § 3175.91(a)(2) would have 
allowed only stainless-steel gauge lines. 
Carbon steel, copper, plastic tubing, or 
other material could corrode and leak, 
thus presenting a safety issue as well as 
resulting in biased measurement. 

The BLM received a few comments 
objecting to the requirement of stainless 
steel gauge lines because many 
operators have carbon steel gauge lines 
that would have to be replaced, 
resulting in excessive cost and a 
negligible benefit to measurement 
accuracy. The commenters stated that 
carbon steel gauge lines should be 
acceptable in most situations and that 
stainless steel should only be required 
in corrosive environments. The BLM’s 
primary concern in proposing stainless 
steel gauge lines is that the use of plastic 
lines could lead to loops or sags that 
could trap liquids. The BLM agrees with 
these comments and removed the 
requirement for gauge lines to be 
constructed of stainless steel. The BLM 
added language to § 3175.91(a)(2) 
(§ 3175.91(a)(3) in the proposed rule) 
that prohibits visible sag in the gauge 
line. 

Section 3175.91(a)(2) requires gauge 
lines to be sloped up and away from the 
meter tube to allow any condensed 
liquids to drain back into the meter 
tube. A build-up of liquids in the gauge 
lines could significantly bias the 
differential pressure reading. The BLM 
did not receive any comments on this 
section, although it added the phrase 
regarding sags as discussed above. 

Requirements in § 3175.91(a)(3) 
through (6) are intended to reduce a 
phenomenon known as ‘‘gauge line 
error,’’ which is caused when changes 
in differential or static pressure due to 
pulsating flow are amplified by the 
gauge lines, thereby causing increased 
bias and uncertainty. API 14.3.2, 
Subsection 5.4.3, recommends that 
gauge lines be the same diameter along 
their entire length, which the BLM 
adopted as a standard in § 3175.91(a)(3). 
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Section 3175.91(a)(4) and (5) are 
intended to minimize the volume of gas 
contained in the gauge lines because 
excessive volume can contribute 
significantly to gauge-line error 
whenever pulsation exists. These 
paragraphs allow only the static- 
pressure connection in a gauge line and 
prohibit the practice of connecting 
multiple secondary devices to a single 
set of pressure taps, the use of drip pots, 
and the use of gauge lines as a source 
for pressure-regulated control valves, 
heaters, and other equipment. Section 
3175.91(a)(6) limits the gauge lines to 6 
feet in length, again to minimize the gas 
contained in the gauge lines. 

As indicated in Table 1 to § 3175.90, 
very-low-volume FMPs are exempt from 
the requirements of § 3175.91(a) because 
any bias or uncertainty caused by 
improperly designed gauge lines of 
very-low-volume FMPs would not have 
a significant royalty impact. 

The BLM received a few comments 
objecting to these requirements because 
they would eliminate the use of drip 
pots, which, according to the 
commenters, are required in some areas 
to prevent freezing. The BLM did not 
make any changes to the rule based on 
these comments because, if freezing is 
an issue, then it must be resolved by 
properly sloping gauge lines to avoid 
the accumulation of liquids, rather than 
by using drip pots. 

Sec. 3175.91(b) 
Section 3175.91(b) requires that the 

differential pressure pen record at a 
minimum reading of 10 percent of the 
differential-pressure bellows range for 
the majority of the flowing period. The 
integration of the differential pen when 
it is operating very close to the chart 
hub can cause substantial bias because 
a small amount of differential pressure 
could be interpreted as zero, thereby 
biasing the volume represented by the 
chart. A reading of at least 10 percent of 
the chart range will provide adequate 
separation of the differential pen from 
the ‘‘zero’’ line, while still allowing 
flexibility for plunger lift operations that 
operate over a large range. Very-low- 
volume FMPs are exempt from this 
requirement due to the cost associated 
with compliance. 

The BLM received a few comments 
stating that this should not apply to 
inverted charts since the chart inversion 
yields better resolution for integration. 
With an inverted chart, the differential 
pen is moved to record on the opposite 
side of the chart as it normally would 
be. In this configuration, when the 
differential pressure pen is reading zero, 
it rests on the outer line of the chart and 
as the differential pressure increases, it 

moves closer to the hub. By moving the 
zero line from the hub of the chart to the 
outer edge of the chart, the integrator is 
better able to distinguish the ‘‘zero’’ line 
from the differential pen trace. The BLM 
agrees with this comment and added an 
exception for inverted charts to 
§ 3175.91(b). 

Sec. 3175.91(c) 

Section 3175.91(c) requires the 
flowing temperature to be continuously 
recorded and used in the volume 
calculations under § 3175.94(a)(1) for 
low-volume FMPs (as provided in Table 
1 to § 3175.90). Flowing temperature is 
needed to determine flowing gas 
density, which is critical to determining 
flow rate and volume. Typically, an 
indicating thermometer is inserted into 
the thermometer well during a chart 
change. That instantaneous value of 
flowing temperature is used to calculate 
volume for the chart period. This 
introduces a significant potential bias 
into the calculations. If, for example, the 
temperature is always obtained early in 
the morning, then the flowing 
temperature used in the calculations 
will be biased low from the true average 
value due to lower morning ambient 
temperatures. A continuous temperature 
recorder is used to obtain the true 
average flowing temperature over the 
chart period with no significant bias. 
Because § 3175.31(c) prohibits 
statistically significant bias for low- 
volume FMPs, the rule requires 
continuous recorders for low-volume 
FMPs, but not for very-low-volume 
FMPs, as specified in Table 1 to 
§ 3175.90. 

The BLM received a few comments 
objecting to the cost to retrofit the 
recording device with a third pen to 
continuously record temperature. The 
commenters stated that temperature 
could be based on a fixed temperature 
or with a separate temperature recorder. 
The final rule does not require the 
temperature to be recorded on the same 
chart as the differential and static 
pressure; therefore, recording 
temperature on a separate temperature 
recorder would satisfy this requirement. 
A fixed temperature would be allowed 
for very-low-volume FMPs, but is not 
allowed for low-volume FMPs because 
of the potential for bias. The BLM did 
not make any changes to the rule based 
on these comments. The BLM included 
the cost of adding a temperature 
recorder (assumed to cost $500) in 
determining the upper limit of the very- 
low-volume FMP category (see the BLM 
Threshold Analysis for subpart 3175 
Flow Category Tiers). 

Sec. 3175.91(d) 

Section 3175.91(d) requires certain 
information to be available onsite at the 
FMP and available to the AO at all 
times. This requirement allows the BLM 
to calculate the average flow rate 
indicated by the chart and to verify 
compliance with this rule. The 
information that is required under 
§ 3175.91(d)(2), (3), (7), and (8) typically 
is already available onsite. For example, 
the static pressure and temperature 
element ranges are stamped into the 
elements and are visible to BLM 
inspectors, and the meter-tube inside 
diameter is typically stamped into the 
downstream flange or is on a tag as part 
of the device holder, making it visible 
and available to the BLM. 

The information that the operator 
must retain onsite at the FMP under 
§ 3175.91(d)(1), (4), (5), (6), (9), (10), 
(11), (12), and (13) was not previously 
required and thus typically has not been 
maintained onsite as a matter of 
practice. The information required in 
these paragraphs include: The 
differential-pressure-bellows range; the 
static-pressure-element range; the 
temperature-element range; the relative 
density (specific gravity) of the gas; the 
units of measure for static pressure 
(pounds per square inch absolute (psia) 
or pounds per square inch gage (psig)); 
the meter elevation; the orifice bore or 
other primary-device dimensions 
necessary for device verification, Beta- 
or area-ratio determination and gas 
volume calculation; make, model, and 
location of approved isolating flow 
conditioner (if used); the location of the 
downstream end of 19-tube-bundle flow 
straighteners (if used); the date of the 
last primary-device inspection; and the 
date of the last meter verification. 

The BLM received a few comments 
stating that the information was 
generally on the back of the flow chart 
and would satisfy the requirement of 
§ 3175.91(d). The BLM did not make 
any changes to the rule based on these 
comments. The BLM inspectors are 
instructed not to manipulate 
measurement equipment, which 
includes removing flow charts from the 
recorder to access the information on 
the back of the chart, because of 
concerns for safety and liability. 

Sec. 3175.91(e) 

Section 3175.91(e) requires the 
differential-pressure, static-pressure, 
and temperature elements to be 
operated within the range of the 
respective elements. Operating any of 
the elements beyond the upper range of 
the element will cause the pen to record 
off the chart. When a chart is integrated 
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to determine volume, any parameters 
recorded off the chart will not be 
accounted for, which results in biased 
measurement. Operating a mechanical 
recorder within the range of the 
elements is common industry practice. 
The BLM did not receive any comments 
on this paragraph. 

Sec. 3175.92—Verification and 
Calibration of Mechanical Recorders 

Sec. 3175.92(a) 

Section 3175.92(a) sets requirements 
for the verification and calibration of 
mechanical recorders upon installation 
or after repairs, and defines the 
procedures that operators must follow. 
The rule differentiates the procedures 
that are specific to this type of 
verification from a routine verification 
that is required under § 3175.92(b). The 
BLM did not receive any comments on 
any of the requirements under 
§ 3175.92(a) or paragraphs (a)(1) through 
(7) of this section. 

Section 3175.92(a)(1) requires the 
operator to perform a successful leak 
test before starting the mechanical 
recorder verification. The rule specifies 
the tests that operators must perform. 
The BLM is requiring this level of 
specificity because it is possible to 
perform leak tests without ensuring that 
all valves, connections, and fittings are 
not leaking. Leak testing is necessary 
because a verification or calibration 
done while valves are leaking could 
result in significant meter bias. A 
successful leak test is required to 
precede a verification. 

Section 3175.92(a)(2) requires that the 
differential- and static-pressure pens 
operate independently of each other, 
which is accomplished by adjusting the 
time lag between the pens. Examples of 
appropriate time lag are given for a 24- 
hour chart and an 8-day chart because 
these are the charts that are normally 
used as test charts for verification and 
calibration. 

Section 3175.92(a)(3) requires a test of 
the differential pen arc. 

Section 3175.92(a)(4) requires an ‘‘as 
left’’ verification to be done at zero 
percent, 50 percent, 100 percent, 80 
percent, 20 percent, and zero percent of 
the differential- and static-pressure- 
element ranges. Using this set of 
verification points helps ensure that the 
pens have been properly calibrated to 
read accurately throughout the element 
ranges. This section also clarifies the 
verification of static pressure when the 
static pressure pen has been offset to 
include atmospheric pressure. In this 
case, the element range is assumed to be 
in psia instead of psig. For example, if 
the static-pressure-element-range is 100 

psig and the atmospheric pressure at the 
meter is 14 psia, then the calibrator 
would apply 86 psig to test the ‘‘100 
percent’’ reading as required in 
§ 3175.92(a)(4)(iii). This prevents the 
pen from being pushed off the chart 
during verification. As-found readings 
are not required in this section because 
as-found readings are not available for a 
newly installed or repaired recorder. 

Section 3175.92(a)(5) requires a 
verification of the temperature element 
to be done at approximately 10 °F below 
the lowest expected flowing 
temperature, approximately 10 °F above 
the highest expected flowing 
temperature, and at the expected 
average flowing temperature. This 
requirement ensures that the 
temperature element is recording 
accurately over the range of expected 
flowing temperature. 

Section 3175.92(a)(6) establishes a 
threshold for the amount of error 
between the pen reading on the chart 
and the reading from the test equipment 
that is allowed in the differential- 
pressure element, static-pressure 
element, and temperature element being 
installed or repaired. If any of the 
required test points are not within the 
values shown in Table 1 to § 3175.92, 
the element must be replaced. The 
threshold for the differential pressure 
element is 0.5 percent of the element 
range and 1.0 percent of the range for 
the static pressure element. These 
thresholds are based on the published 
accuracy specifications for a common 
brand of mechanical recorders used on 
Federal and Indian land (‘‘Installation 
and Operation Manual, Models 202E 
and 208E,’’ ITT Barton Instruments, 
1986, Table 1–1). The threshold for the 
temperature element assumes a typical 
temperature element range of 0–150 °F 
with an assumed accuracy of ±1.0 
percent of range. This yields a tolerance 
of 1.5 °F, which was rounded up to 2 
°F for the sake of simplicity. Our 
experience over the last three decades 
indicates that a zero error is 
unattainable. 

Section 3175.92(a)(7) establishes 
standards for when the static-pressure 
pen is offset to account for atmospheric 
pressure. The equation used to 
determine atmospheric pressure is 
discussed in Appendix A to this rule. 
This rule adds the requirement to offset 
the pen before obtaining the as-left 
values to ensure that the pen offset did 
not affect the calibration of any of the 
required test points. 

Sec. 3175.92(b) 
Section 3175.92(b) establishes 

requirements for how often a routine 
verification must be performed, with the 

minimum frequency, in months, shown 
in Table 1 to § 3175.90. The rule 
requires verification every 3 months for 
a low-volume FMP and every 6 months 
for a very-low-volume FMP. The 
required routine verification frequency 
for a chart recorder is twice as frequent 
as it is for an EGM system at low- and 
very-low-volume FMPs because chart 
recorders tend to drift more than the 
transducers of an EGM system. 

The BLM received one comment 
regarding the proposed 6-month routine 
verification frequency for very-low- 
volume FMPs. The commenter stated 
that if chart recorders are permitted, 
routine verification should occur every 
3 months, although no rationale was 
given by the commenter. The BLM did 
not make any changes to the rule based 
on this comment. The BLM believes that 
a 6-month routine verification frequency 
is adequate for very-low-volume FMPs 
because the volumes measured by very- 
low-volume FMPs are low enough that 
errors in the mechanical recorder will 
not have a significant effect on royalty. 

Sec. 3175.92(c) 
Section 3175.92(c) establishes 

procedures for performing a routine 
verification. These procedures vary from 
the procedures used for verification 
after installation or repair, which are 
discussed in § 3175.92(a). The BLM did 
not receive any comments on any of the 
requirements under § 3175.92 (c). 

Section 3175.92(c)(1) requires that a 
successful leak test be performed before 
starting the verification. See the 
previous discussion of leak testing 
under § 3175.92(a)(1). Section 
3175.92(c)(2) prohibits any adjustments 
to the recorder until the as-found 
verifications are obtained. It is general 
industry practice to obtain the as-found 
readings before making adjustments. 
However, some adjustments are 
specifically prohibited under this rule. 
For example, some meter calibrators 
will zero the static pressure pen to 
remove the atmospheric-pressure offset 
before obtaining any as-found values. 
Once the pen has been zeroed it is no 
longer possible to determine how far off 
the pen was reading prior to the 
adjustment, thus making it impossible 
to determine whether a volume 
correction would be required under 
§ 3175.92(f). This section makes it clear 
that no adjustments, including the 
previous example, are allowed before 
obtaining the as-found values. 

Section 3175.92(c)(3) requires an as- 
found verification to be done at zero 
percent, 50 percent, 100 percent, 80 
percent, 20 percent, and zero percent of 
the differential and static element 
ranges. The verification points were 

VerDate Sep<11>2014 00:13 Nov 17, 2016 Jkt 241001 PO 00000 Frm 00052 Fmt 4701 Sfmt 4700 E:\FR\FM\17NOR5.SGM 17NOR5m
st

oc
ks

til
l o

n 
D

S
K

3G
9T

08
2P

R
O

D
 w

ith
 R

U
LE

S
5



81567 Federal Register / Vol. 81, No. 222 / Thursday, November 17, 2016 / Rules and Regulations 

included to identify pen error over the 
chart range. Mechanical recorders are 
generally more susceptible to varying 
degrees of recording error (sometimes 
referred to as an ‘‘S’’ curve) than EGM 
systems. 

Section 3175.92(c)(3)(i) requires that 
an as-found verification be done at a 
point that represents where the 
differential and static pens normally 
operate. This section requires 
verification at the points where the pens 
normally operate only if there is enough 
information onsite to determine where 
these points are. 

Section 3175.92(c)(3)(ii) establishes 
additional requirements if there is not 
sufficient information onsite to 
determine the normal operating points 
for the differential pressure and static 
pressure pens. The most likely example 
would be when the chart on the meter 
at the time of verification has just been 
installed and there were no historical 
pen traces from which to determine the 
normal operating values. In these cases, 
additional measurement points are 
required at 5 and 10 percent of the 
element range to ensure that the flow- 
rate error can be accurately calculated 
once the normal operating points are 
known. The amount of flow-rate error is 
more sensitive to pen error at the lower 
end of the element range than at the 
upper end of the range. Therefore, more 
verification points are required at the 
lower end to allow the calculation of 
flow-rate error throughout the range of 
the differential and static pressure 
elements. 

Section 3175.92(c)(4) establishes 
standards for determining the as-found 
value of the temperature pen. In a 
flowing well, the use of a test 
thermometer well is preferred because it 
more closely represents the flowing 
temperature of the gas compared to a 
water bath, which is often set at an 
arbitrary temperature. However, if the 
meter is not flowing, temperature 
differences within the pipeline may 
occur, which have the potential to 
introduce error between the primary- 
thermometer well and the test- 
thermometer well, thereby causing 
measurement bias. If the meter is not 
flowing, temperature verification must 
be done using a water bath. 

Section 3175.92(c)(5) establishes a 
threshold for the degree of allowable 
error between the pen reading on the 
chart and the reading from the test 
equipment for the differential, static, or 
temperature element being verified. If 
any of the required points to be tested, 
as defined in § 3175.92(c)(3) or (4), are 
not within these thresholds, the element 
must be calibrated. For a discussion of 

the thresholds, see the previous 
discussion in § 3175.92(a)(6) and (7). 

Section 3175.92(c)(6) requires that the 
differential- and static-pressure pens 
operate independently of each other, 
which is accomplished by adjusting the 
time lag between the pens. Please see 
previous discussion in § 3175.92(a)(3) 
for further explanation of this 
requirement. 

Section 3175.92(c)(7) requires a test of 
the differential-pen arc. 

Section 3175.92(c)(8) requires an as- 
left verification if an adjustment to any 
of the meter elements was made. 
Obtaining as-left readings whenever a 
calibration is performed is standard 
industry practice. The purpose of the as- 
left verification is to ensure that the 
calibration process, required in 
§ 3175.92(c)(5) through (7), was 
successful before returning the meter to 
service. 

Section 3175.92(c)(9) establishes a 
threshold for the amount of error 
allowed in the differential, static, or 
temperature element after calibration. If 
any of the required test points, as 
defined in § 3175.92(c)(3) and (4), are 
not within the thresholds shown in 
Table 1 to § 3175.92, the element must 
be replaced and verified under 
§ 3175.92(c)(5) through (7). 

Section 3175.92(c)(10) establishes 
standards if the static-pressure pen is 
offset to account for atmospheric 
pressure. Please see previous discussion 
in § 3175.92(a)(7) for further explanation 
of this requirement. Very-low-volume 
FMPs are not exempt from any of the 
verification or calibration requirements 
in § 3175.92(c) because these 
requirements do not result in significant 
additional cost and are necessary for the 
BLM to verify the measurement. The 
BLM did not receive any comments on 
this provision, and therefore did not 
make any changes to the rule. 

Sec. 3175.92(d) 
Section 3175.92(d) specifies the 

documentation that must be generated 
and retained by operators in connection 
with each verification. This information 
includes: The time and date of the 
verification and the prior verification 
date; primary-device data (meter-tube 
inside diameter and differential-device 
size and Beta or area ratio) if the orifice 
plate is pulled and inspected; the type 
and location of taps (flange or pipe, 
upstream or downstream static tap); 
atmospheric pressure used to offset the 
static-pressure pen, if applicable; 
mechanical recorder data (make, model, 
and differential pressure, static 
pressure, and temperature element 
ranges); the normal operating points for 
differential pressure, static pressure, 

and flowing temperature; verification 
points (as-found and applied) for each 
element; verification points (as-left and 
applied) for each element, if a 
calibration was performed; names, 
contact information, and affiliations of 
the person performing the verification 
and any witness, if applicable; and 
remarks, if any. 

The purpose of this documentation is 
to: (1) Identify the FMP that was 
verified; (2) Ensure that the operator 
adheres to the proper verification 
frequency; (3) Ascertain that the 
verification/calibration was performed 
according to the requirements 
established in § 3175.92(a) through (c), 
as applicable; (4) Determine the amount 
of error in the differential-pressure, 
static-pressure, and temperature pens; 
(5) Verify the proper offset of the static 
pen, if applicable; and (6) Allow the 
determination of flow rate error. The 
rule includes the documentation 
requirement for the normal operating 
points to allow the BLM to confirm that 
the proper points were verified and to 
allow error calculation based on the 
applicable verification point. The rule 
requires the primary-device 
documentation because the primary 
device is pulled and inspected at the 
same time that the operator performs a 
mechanical-recorder verification. 
Although the BLM did not receive any 
comments on this section, it added 
language that the primary device data 
are only required if the primary device 
is pulled and inspected during the 
verification. For very-low- and low- 
volume FMPs, operators must inspect 
the primary device every 12 months and 
every 6 months, respectively. However, 
for mechanical recorders, verifications 
are required every 6 months and every 
3 months, respectively. Therefore, the 
operator is only required to pull and 
inspect the primary device every other 
time they perform a verification. 

Sec. 3175.92(e) 

Proposed § 3175.92(e) would have 
required the operator to notify the AO 
at least 72 hours before verification of 
the recording device. A 72-hour notice 
would be sufficient for the BLM to 
rearrange schedules, as necessary, to 
allow the AO to be present at the 
verification. 

The BLM received a few comments 
stating that the 72-hour notification 
would require a great deal of 
coordination. The BLM agrees with this 
comment and has included an 
alternative to submit a monthly or 
quarterly verification schedule to the 
AO. The submittal of monthly or 
quarterly schedules in lieu of the 72- 
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hour notice is already common practice 
in many field offices. 

Sec. 3175.92(f) 
Proposed § 3175.92(f) would have 

required the operator to correct flow- 
rate errors that are greater than 2 Mcf/ 
day, if they are due to the chart recorder 
being out of calibration, by submitting 
amended reports to ONRR. The 2 Mcf/ 
day flow-rate threshold would eliminate 
the need for operators to submit—and 
the BLM to review—amended reports on 
low-volume meters, where a 2 percent 
error (as required under Order 5) does 
not constitute a sufficient volume of gas 
to justify the cost of processing 
amended reports. The BLM derived the 
2 Mcf/day threshold by multiplying the 
2-percent threshold in Order 5 by 100 
Mcf/day, which is the maximum flow 
rate that would have been allowed to be 
measured with a chart recorder in the 
proposed rule. Very-low-volume FMPs 
are exempt from this requirement 
because the volumes are so small that 
even relatively large errors discovered 
during the verification process would 
not result in significant lost royalties or 
otherwise justify the costs involved in 
producing and reviewing amended 
reports. For example, if an operator 
were to discover that an FMP measuring 
15 Mcf/day is off by 10 percent (a very 
large error based on the BLM’s 
experience) while performing a 
verification under this section, that 
would amount to a 1.5 Mcf/day error 
which, over a month’s period, would be 
45 Mcf. At $4 per Mcf, that error could 
result in an under- or over-payment in 
royalty of $22.50. It could take several 
hours for the operator to develop and 
submit amended OGORs and it could 
take several hours for both the BLM and 
ONRR to review and process those 
reports. 

This paragraph also defines the points 
that are used to determine the flow-rate 
error. Calculated flow-rate error will 
vary depending on the verification 
points used in the calculation. The 
normal operating points must be used 
because these points, by definition, 
represent the flow rate normally 
measured by the meter. 

Although the BLM did not receive 
comments on this section, an example is 
added to clarify the flow-rate error 
correction. The BLM added the example 
because this calculation tends to cause 
confusion among both the BLM staff and 
industry. The BLM also changed the 2 
Mcf/day threshold to ‘‘2 percent or 2 
Mcf/day, whichever is greater.’’ In the 
proposed rule, the low-/high-volume 
threshold was 100 Mcf/day; therefore, 
for a low-volume FMP, a flow rate error 
of 2 Mcf/day would always have been 

at or above 2 percent of the total flow 
rate. However, in the final rule, the low- 
/high-volume threshold was raised to 
200 Mcf/day. For average flow rates 
between 100 Mcf/day and 200 Mcf/day, 
which can now be measured with a 
mechanical recorder, a fixed threshold 
of 2 Mcf/day would be less than 2 
percent of the flow rate. Therefore, the 
BLM added the 2 percent threshold to 
be consistent with the requirements for 
EGM systems (§ 3175.102(g)). 

Sec. 3175.92(g) 
Section 3175.92(g) requires 

verification equipment to be certified at 
least every 2 years. The purpose of this 
requirement is to ensure that the 
verification or calibration equipment 
meets its specified level of accuracy and 
does not introduce significant bias into 
the field meter during calibration. Two- 
year certification of verification 
equipment is typically recommended by 
the verification equipment 
manufacturer, and therefore, this does 
not represent a major change from 
existing procedures. This paragraph also 
requires that proof of certification be 
available to the BLM and sets minimum 
standards as to what the documentation 
must include. The BLM did not receive 
any comments on this paragraph. 

Sec. 3175.93—Integration Statements 
Section 3175.93 establishes minimum 

standards for chart integration 
statements. The purpose of requiring the 
information listed is to allow the BLM 
to independently verify the volumes of 
gas reported on the integration 
statement. Currently, the range of 
information available on integration 
statements varies greatly. In addition, 
many integration statements lack one or 
more items of critical information 
necessary to verify the reported 
volumes. The BLM is not aware of any 
industry standards that apply to chart 
integration. 

The BLM received one comment 
stating that the time of retention is not 
mentioned. The BLM did not make any 
changes to the rule based on this 
comment. Retention time is defined in 
43 CFR 3170.7. 

Sec. 3175.94—Volume Determination 
Section 3175.94(a) establishes the 

methodology for determining volume 
from the integration of a chart. The 
methodology includes the adoption of 
the equations published in API 14.3.3 or 
AGA Report No. 3 for flange-tapped 
orifice plates. Under this rule, operators 
using mechanical recorders have the 
option to continue using the older AGA 
Report No. 3 flow equation. (Operators 
using EGM systems, on the other hand, 

are required to use the flow equations in 
API 14.3.3 (see § 3175.103.)) 

There are three primary reasons for 
allowing mechanical recorders to use a 
less strict standard. First, chart 
recorders, unlike EGM systems, are 
restricted to FMPs measuring 200 Mcf/ 
day or less. Therefore, any errors caused 
by using the older 1985 flow equation 
will not have nearly as significant an 
effect on measured volume or royalty as 
for a high- or very-high-volume meter. 
Second, the BLM estimates that only 10 
to 15 percent of FMPs still use 
mechanical recorders, and this number 
is declining steadily. This fact, 
combined with the 200 Mcf/day flow 
rate restriction, means that only a small 
percentage of gas produced from Federal 
and Indian leases is measured using a 
mechanical recorder, significantly 
lowering the risk of volume or royalty 
error as a result of using the older 1985 
equation. Third, it may be economically 
burdensome for a chart integration 
company to switch over to the new API 
14.3.3 flow equations because much of 
the equipment and procedures used to 
integrate charts was established before 
the revision of AGA Report No. 3. In the 
proposed rule, the BLM sought data on 
the cost for chart integration companies 
to switch over to the new API 14.3.3 
flow rate. The BLM did not receive any 
such data. 

There are two variables in the API 
14.3.3 flow equation that have changed 
since 1985. The current API equation 
includes a more accurate curve fit for 
determining the discharge coefficient as 
a function of Reynolds number, Beta 
ratio, and line size. Further, the gas 
expansion factor was changed based on 
a more rigorous screening of valid data 
points. The current flow equation also 
requires an iterative calculation 
procedure instead of an equation that 
can be solved directly by hand, 
providing a more accurate flow rate. The 
difference in flow rate between the two 
equations, given the same input 
parameters, is less than 0.5 percent in 
most cases. 

While API 14.3.3 provides equations 
for calculating instantaneous flow rate, 
it is silent on determining volume. 
Therefore, the methodology presented 
in API 21.1 for EGM systems is adopted 
in this section for volume 
determination. This methodology is 
generally consistent with existing 
methods for chart integration and, as 
such, should not require any significant 
modifications. For primary devices 
other than flange-tapped orifice plates, 
the BLM would approve, based on the 
PMT’s recommendation, the equations 
that would be used for volume 
determination. 
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The BLM received one comment that 
supported chart integration companies 
switching to the 1992/2013 volume 
calculation. The BLM did not make any 
changes to the rule based on this 
comment as there was no change 
requested. 

Section 3175.94(a)(3) defines the 
source of the data that goes into the flow 
equation. The BLM did not receive any 
comments on this requirement. 

Section 3175.94(b) establishes a 
standard method for determining 
atmospheric pressure used to convert 
pressure measured in psig to units of 
psia, which is used in the calculation of 
flow rate. Any error in the value of 
atmospheric pressure will cause errors 
in the calculation of flow rate, 
especially in meters that operate at low 
pressure. This rule eliminates the use of 
a contract value for atmospheric 
pressure because contract provisions are 
not always in the public interest and do 
not always dictate the best measurement 
practice. A contract value that is not 
representative of the actual atmospheric 
pressure at the meter will cause 
measurement bias, especially in meters 
where the static pressure is low—a 
condition that is common at FMPs. 

This rule also eliminates the option of 
operators measuring actual atmospheric 
pressure at the meter location for 
mechanical recorders. Instead, 
atmospheric pressure must be 
determined from an equation or table 
(see appendix A to this subpart) based 
on elevation. Atmospheric pressure is 
used in one of two ways for a 
mechanical recorder. First, the static- 
pressure reading from the chart in psig 
is converted to absolute pressure during 
the integration process by adding 
atmospheric pressure to the static 
pressure reading. Or, second, the static 
pressure pen can be offset from zero in 
an amount that represents atmospheric 
pressure. In the second case, the static- 
pressure line on the chart already has 
atmospheric pressure added to it and no 
further corrections are made during the 
integration of the charts. The static- 
pressure element in a chart recorder is 
a gauge pressure device—in other 
words, it measures the difference 
between the pressure from the pressure 
tap and atmospheric pressure. Offsetting 
the pen does not convert it into an 
absolute pressure device; it is only a 
convenient way to convert gauge 
pressure to atmospheric pressure. If 
measured atmospheric pressure were 
allowed, the measurement could be 
made when, for example, a low-pressure 
weather system was over the area. The 
measured atmospheric pressure in this 
example would not be representative of 
the average atmospheric pressure and 

would bias the measurements to the low 
side. This is much more critical in 
meters operating at low pressure than in 
meters operating at high pressure. The 
BLM believes that operators rarely use 
measured atmospheric pressure to offset 
the static pressure; therefore, this 
requirement would have no significant 
impact on current industry practice. The 
treatment of atmospheric pressure for 
mechanical recorders is different than it 
is for EGM systems because many EGM 
systems measure absolute pressure, 
whereas all mechanical recorders are 
gauge-pressure devices. Please see the 
discussion of § 3175.102(a)(3) for further 
analysis. 

The equation to determine 
atmospheric pressure from elevation 
(‘‘U.S. Standard Atmosphere,’’ National 
Aeronautics and Space Administration, 
1976 (NASA–TM–X–74335)), prescribed 
in appendix A to this subpart, produces 
similar results to the equation normally 
used for atmospheric pressure for 
elevations less than 7,000 feet mean sea 
level (see Figure 3). The BLM did not 
receive any comments on the change in 
how atmospheric pressure must be 
calculated. 

Sec. 3175.100—Electronic Gas 
Measurement (Secondary and Tertiary 
Device) 

Section 3175.100 adopts API 21.1, 
Subsection 7.3, regarding EGM 
equipment commissioning; API 21.1, 
Section 9, regarding access and data 
security; and API 21.1, Subsection 4.4.5, 
regarding the no-flow cutoff. The BLM 
has reviewed these sections and 
believes they are appropriate for use at 
FMPs. The existing statewide NTLs 
referenced similar sections in the 
previous version of API 21.1 (1993); 
therefore, this is not a significant change 
from existing requirements. 

The BLM received several comments 
objecting to the application of API 21.1 
to low- and very-low-volume FMPs due 
to its complexity and the difficulty of 
implementing it for wellhead 
measurement. The BLM recognizes the 
recommendations of API 21.1 as 
industry standards for accurate 
measurement of natural gas. These 
consensus standards are developed by 
operators, manufacturers, purchasers, 
and other recognized experts within the 
oil and gas industry and approved by 
API voting members. The authors of API 
21.1 did not include any limitations for 
the use of the standard based on a 
specific application or average flow rate 
through the meter, nor did the 
commenters provide any justification as 
to why API 21.1 was too complex and 
difficult to implement on low- and very- 
low-volume FMPs. In addition, 

wellhead measurement is not a 
requirement of the BLM. The BLM 
requirement is only that measurement of 
gas must occur prior to removal or sales 
from the lease, unit PA, or CA, unless 
otherwise approved by the AO. 
Therefore, if an operator believes that 
API 21.1 is too complex or difficult to 
use for wellhead measurement, they 
could combine the production from 
multiple wells within a lease, CA, or 
unit PA and measure the combined 
stream. Combining production from 
multiple wells within a single lease, 
unit PA, or communitized area is not 
considered commingling for production 
accounting purposes and does not 
require BLM approval (see definition of 
commingling in § 3170.3(a)). The BLM 
did not make any changes as a result of 
this comment. 

The BLM received a comment 
indicating that the description of the 
acronyms at the bottom of Table 1 to 
§ 3175.100, Standards for Electronic Gas 
Measurement Systems, may suggest that 
all very-high-volume FMP requirements 
will be subject to immediate 
assessments for non-compliance. The 
commenter suggested adding a comma 
and asterisk after the phrase ‘‘Very-high- 
volume FMP’’ to delineate the acronym 
definition from the note on immediate 
assessments. The BLM agrees with this 
comment and changed this language to 
indicate that only those requirements 
with a superscript number 1 (1) 
following the subject in the table are 
intended to have immediate assessment 
for non-compliance. 

Sec. 3175.101—Installation and 
Operation of Electronic Gas 
Measurement Systems 

Sec. 3175.101(a) 

Section 3175.101(a) sets requirements 
for manifolds and gauge lines. The 
requirements regarding gauge lines for 
EGM systems are identical to the 
requirements for gauge lines for 
mechanical recorders. The comments 
that the BLM received on gauge lines are 
also the same for both EGM systems and 
mechanical recorders. Please see the 
discussion of gauge line requirements 
and comments on these requirements 
under § 3175.91(a). 

Sec. 3175.101(b) and (c) 

Section 3175.101(b) and (c) specify 
the minimum information that the 
operator must maintain onsite for an 
EGM system and make available to the 
BLM for inspection. The purpose of the 
data requirements in these sections is to 
allow BLM inspectors to: 

(1) Verify the flow-rate calculations 
being made by the flow computer; 
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(2) Compare the daily volumes shown 
on the flow computer to the volumes 
reported to ONRR; 

(3) Determine the uncertainty of the 
meter; 

(4) Determine if the Beta ratio is 
within the required range; 

(5) Determine if the upstream and 
downstream piping meets minimum 
standards; 

(6) Determine if the thermometer well 
is properly placed; 

(7) Determine if the flow computer 
software version and transducer makes, 
models, and URLs have been reviewed 
by the PMT and approved by the BLM; 

(8) Verify that the primary device has 
been inspected at the required 
frequency; and 

(9) Verify that the transducers have 
been verified at the required frequency. 

Section 3175.101 paragraphs (b)(1) 
through (3) requires that each EGM 
system include a display that is 
accessible to the BLM, and that shows 
the units of measure for each variable. 

The BLM received a few comments to 
the proposed requirement in 
§ 3175.101(b)(1). The commenters 
objected to the need for a display. The 
BLM did not make any changes to the 
rule based on these comments. The BLM 
believes the displayed information is 
required in order to verify that the flow 
computer is functioning properly. The 
BLM uses the displayed information for 
several purposes, including to 
independently check the flow-computer 
calculations, to determine average 
values of differential and static pressure 
in order to enforce uncertainty 
requirements, to compare the displayed 
volume to reported volume, and to 
determine the normal operating points 
for verification. The statewide NTLs, 
which have been in place for at least 7 
years (12 years for Wyoming), all require 
a display, so this requirement is not 
new. 

The BLM received one comment 
regarding the requirement in 
§ 3175.101(b)(2) that the display be 
onsite and in a location that is 
accessible to the AO. The commenter 
objected to the requirement of 
accessibility by the AO if the meter 
house is locked. The BLM did not make 
any changes to the rule based on this 
comment. The BLM must have 
immediate access to the EGM display. 
Although some operators have offered to 
provide BLM inspectors with keys or 
combinations to locks, the BLM has 
determined after years of experience 
that this rarely works well. During the 
course of a year, a BLM inspector has to 
inspect thousands of FMPs owned by 
dozens of different operators. It is 
unworkable for BLM inspectors to 

maintain a list of lock combinations and 
keys, both of which often change over 
the course of time. The BLM does not 
believe that it is unreasonable to ask for 
ready access to the EGM display. Again, 
this requirement is essentially the same 
as the requirement for the display to be 
accessible to the BLM in the statewide 
NTLs. 

The BLM received one comment 
regarding the proposed requirement in 
§ 3175.101(b)(3) to include units of 
measure for each required variable in 
the display. The commenter objected to 
this requirement and proposed an 
alternative to post the units on a placard 
or card. The BLM did not make any 
changes to the rule based on this 
comment. The BLM believes that the 
units of measure must be with the 
variables in the display because they 
can change when a flow computer is 
replaced or reconfigured. The units of 
measure are critical when verifying the 
flow-computer calculations in the field. 
Based on the BLM’s experience, 
virtually all flow computers are capable 
of displaying the units of measure; 
therefore, the BLM believes this is a 
reasonable requirement. 

Proposed § 3175.101(b)(4) would have 
required the display to contain 13 items, 
including the FMP number, software 
version, instantaneous flow data 
(differential pressure, static pressure, 
flowing temperature, and flow rate), 
previous day volume and flow time, 
previous day average flowing data 
(differential pressure, static pressure, 
and flowing temperature), relative 
density, and primary device information 
(e.g., orifice bore diameter). 

The BLM received several comments 
on this section, which stated that most 
legacy and several current models of 
flow computers cannot accommodate 13 
lines due to software limitations and 
suggested that some of the required 
information could be posted onsite 
instead of being part of the display. The 
BLM agrees with these comments and 
has reduced the amount of information 
that must be displayed by the flow 
computer from 13 lines in the proposed 
rule to 6 lines of information in the final 
rule. The final rule no longer requires 
the FMP number (see discussion below), 
the relative density, or the primary 
device information as part of the display 
if this information is posted onsite. The 
BLM eliminated the requirement to 
display or post the previous day’s flow 
time. In addition, the previous day’s 
average differential pressure, average 
static pressure, and average flowing 
temperature do not have to be displayed 
if the operator posts an hourly or daily 
QTR (see § 3175.104(a)) that is no more 
than 31 days old onsite and accessible 

to the AO. Posting the previous day’s 
average values will still allow the BLM 
to determine the normal operating 
points of differential pressure, static 
pressure, and temperature, in order to 
perform an uncertainty calculation and 
determine the normal operating points 
for verification. 

The BLM also received numerous 
comments regarding the proposed 
requirement in § 3175.101(b)(4)(i) to 
include the FMP number or, if an FMP 
number has not yet been assigned, a 
unique meter-identification number in 
the display. The commenters stated that 
most EFCs are not capable of handling 
an 11-digit FMP number in the display. 
The commenters suggested only 
providing the FMP number during 
calibration, at the time of audit, or 
making the FMP number available by 
posting it onsite. The BLM agrees with 
these comments and has removed the 
proposed requirement to display the 
FMP number on the electronic display. 
Instead, the operator may post a unique 
meter ID number (which could include 
the FMP number) at the FMP. The BLM 
also added the term ‘‘unique meter ID 
number’’ to the definitions in § 3170. 

Section 3175.101(c) sets requirements 
for information that must be onsite, but 
not necessarily on the EGM system 
display. The information in the 
proposed rule included the elevation, 
meter tube diameter, information 
regarding the flow conditioner or 19- 
tube-bundle flow straightener (if 
installed), information regarding the 
transducers and flow computer, static 
pressure tap location, and last 
inspection dates for both the primary 
and secondary devices. 

The BLM did not receive any 
comments on § 3175.101(c). However, 
the BLM did add additional items to 
this list based on comments on 
§ 3175.101(b), including a unique meter 
ID number, the relative density of the 
gas, and primary device information. 

Sec. 3175.101(d) 
Section 3175.101(d) requires the 

differential pressure, static pressure, 
and flowing temperature transducers to 
be operated within the lower and upper 
calibrated limits of the transducer. 
Inputs that are outside of these limits 
are subject to higher uncertainty and if 
the transducer is over-ranged, the 
readings may not be recorded. The term 
‘‘over-ranged’’ means that the pressure 
or temperature transducer is trying to 
measure a pressure or temperature that 
is beyond the pressure or temperature it 
was designed or calibrated to measure. 
In some transducers—typically older 
ones—the transducer output will not 
exceed the maximum value for which it 
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was calibrated, even when the pressure 
being measured exceeds that value. For 
example, if a differential-pressure 
transducer that has a URL of 250 inches 
of water is measuring a differential 
pressure of 300 inches of water, the 
transducer may output only 250 inches 
of water. This results in loss of 
measured volume and royalty. Many 
newer transducers will continue to 
measure values that are over their 
calibrated range; however, because the 
transducer has not been calibrated for 
these values, the uncertainty may be 
higher than the transducer specification 
indicates. Many of these newer 
transducers will not output a value that 
exceeds the URL of that transducer, 
however. 

The BLM received one comment in 
response to § 3175.101(d) that suggested 
an exception for wells using a plunger 
lift system. A plunger lift is installed on 
a well to suppress flow from the well 
until enough pressure builds up to lift 
accumulated liquids out of the wellbore. 
When the well pressure reaches this 
threshold, the plunger releases and a 
surge of flow—both liquids and gases— 
comes to the surface. This results in a 
spike in the gas flow through the meter, 
which causes a corresponding spike in 
the differential pressure at the meter. It 
is often difficult to size an orifice plate 
and differential-pressure transducer to 
accurately record both the spike in flow, 
which typically lasts only several 
seconds, and the lower differential 
pressure for the remainder of the 
plunger cycle. The commenter 
suggested that the BLM should allow 
the differential-pressure transducer 
associated with a plunger lift system to 
exceed the URL by 150 percent for 1 
minute. The rationale for this, as stated 
by the commenter, is that under the 
transducer testing protocol (see 
§ 3175.133(e)), the transducer must be 
tested at 150 percent of URL for at least 
1 minute; therefore, the BLM should 
accept over-range operation of the 
differential-pressure transducer for 1 
minute because this condition has been 
tested. The commenter stated that the 
increased uncertainty of a transducer 
operating in an over-range condition 
could be derived from the testing done 
under § 3175.133(e). 

The BLM believes that the commenter 
has misinterpreted the intent of the 
testing protocol. The testing protocol 
does require an ‘‘over-range effects’’ test 
where the transducer is operated at 150 
percent of its URL for at least 1 minute. 
However, the purpose of this test is to 
see if, or how much, the over-ranging 
affects the calibration of the transducer 
under normal operation when the 
reading is below the upper calibrated 

limit. In some transducers, a brief over- 
ranging can cause the calibration of the 
transducer to shift, which affects all of 
the transducer’s readings. This testing 
does not determine the accuracy to 
which an over-range pressure is 
recorded or if the over-range pressure is 
recorded at all, it only determines how 
an over-range condition affects the 
accuracy of the transducer when it is 
operated within its upper calibrated 
limit. Also, the BLM is grandfathering 
transducers that are used at FMPs as of 
January 17, 2017 from going through the 
testing protocol in § 3175.130. While the 
manufacturer must still submit the data 
from whatever testing they did in order 
to get BLM approval, this testing may 
not have included the over-range-effects 
test to which the commenter refers. 

The BLM agrees that plunger lifts can 
cause measurement issues as described 
previously and added a provision to 
§ 3175.101(d) to allow the differential 
pressure to exceed the upper calibrated 
limit for brief periods of time if 
approved by the BLM. The BLM does 
not believe the differential pressure 
should ever exceed the URL, because in 
some transducers differential pressures 
exceeding the URL are not recorded and 
included in the calculation of volume. 
Although operation of the differential- 
pressure transducer over the upper 
calibrated limit may exceed the 
uncertainty specification of the 
transducer, the BLM believes that this 
will not significantly degrade the 
uncertainty of the volume calculation if 
these instances are brief. The BLM did 
not make any changes regarding the 
commenter’s suggestion to allow the 
exceedance for 1 minute. Although the 
1-minute timeframe is a test condition 
in § 3175.133(e)(1), this is not relevant 
for normal operation of the transducer. 
In addition, a specific timeframe would 
be virtually impossible for the BLM to 
enforce. 

Sec. 3175.101(e) 
Section 3175.101(e) requires the 

flowing temperature of the gas to be 
continuously recorded on all FMPs 
except on very-low-volume FMPs. 
Flowing temperature is needed to 
determine flowing gas density, which is 
critical to determining flow rate and 
volume. Very-low-volume FMPs would 
be exempt from this requirement 
because the potential effect on royalty 
would be minimal and the BLM’s 
experience suggests that the costs would 
outweigh potential royalty. For very- 
low-volume FMPs, any errors 
introduced by using an estimated 
temperature in lieu of a measured 
temperature would not have a 
significant impact on royalties. The 

BLM did not receive any comments on 
this paragraph. 

Sec. 3175.102—Verification and 
Calibration of Electronic Gas 
Measurement Systems 

Sec. 3175.102(a) 

Section 3175.102(a) includes several 
specific requirements for the 
verification and calibration of 
transducers following installation and 
repair. This differentiates the 
procedures that are specific to this type 
of verification from the procedures 
required for a routine verification under 
§ 3175.102(c). The primary difference 
between § 3175.102(a) and (c) is that an 
as-found verification is not required if 
the meter is being verified following 
installation or repair. 

Section 3175.102(a)(1) requires a leak 
test before performing a verification or 
calibration. Please see the previous 
discussion regarding § 3175.92(a)(1) for 
further explanation of leak testing. 

The BLM received one comment in 
response to this requirement stating 
support for the proposed requirement 
for a leak test prior to performing 
verification of equipment. No change 
was requested. The BLM did not make 
any changes to the rule based on this 
comment. 

Section 3175.102(a)(2) requires a 
verification to be done at the points 
required by API 21.1, Subsection 7.3.3 
(zero percent, 25 percent, 50 percent, 
100 percent, 80 percent, 20 percent, and 
zero percent of the calibrated span of 
the differential-pressure and static- 
pressure transducers, respectively). This 
includes more verification points than 
are required for a routine verification 
described in § 3175.102(c). The purpose 
of requiring more verification points in 
this section is: (1) For new installations, 
the normal operating points for 
differential and static pressure may not 
be known because of a lack of historical 
operating information; and (2) A more 
rigorous verification is required to 
ensure that new or repaired equipment 
is working properly between the lower 
and upper calibrated limits of the 
transducer. 

The BLM received several comments 
stating that the proposed rule implies 
that an operator could not recalibrate 
the transducer to bring it into 
compliance and that the only solution is 
to replace the transducer. The BLM does 
not agree with these comments. Section 
3175.102(a)(2) states: ‘‘If any of these as- 
left readings vary from the test 
equipment by more than the tolerance 
determined by API 21.1, Subsection 
8.2.2.2, Equation 24 (see § 3175.30), 
then that transducer must be replaced 

VerDate Sep<11>2014 00:13 Nov 17, 2016 Jkt 241001 PO 00000 Frm 00057 Fmt 4701 Sfmt 4700 E:\FR\FM\17NOR5.SGM 17NOR5m
st

oc
ks

til
l o

n 
D

S
K

3G
9T

08
2P

R
O

D
 w

ith
 R

U
LE

S
5



81572 Federal Register / Vol. 81, No. 222 / Thursday, November 17, 2016 / Rules and Regulations 

and retested under this paragraph.’’ The 
term ‘‘as-left,’’ as defined in § 3175.10, 
means: ‘‘The reading of a mechanical or 
electronic transducer when compared to 
a certified test device, after making 
adjustments to the transducer, but prior 
to returning the transducer to service.’’ 
An operator must perform an as-left 
verification prior to returning the meter 
to service if the transducer was 
calibrated. The as-left verification 
assumes that the operator has done 
whatever they could to achieve the 
tolerances of API 21.1, Subsection 
8.2.2.2, Equation 24, including multiple 
calibrations or recalibrations. The BLM 
did not make any changes to the rule 
based on these comments. 

Other commenters stated that older 
meters are incapable of verification at 
six points and should be grandfathered, 
and that the additional verification at 
the proposed points would increase 
time and cost without improving 
accuracy. The BLM does not agree. 
There are no limits to the number of 
verification points that a flow computer 
can provide. An operator can obtain a 
verification point by comparing the 
reading from the test equipment with 
the reading from the flow computer. 
While some flow computers may have 
limitations on the number of 
verification points that the event log 
will record, the BLM does not require 
the flow computer to log verification 
points. The BLM did not make any 
changes to the rule based on this 
comment. 

Another commenter said the proposed 
rule did not allow for a working- 
pressure zero adjustment and, as a 
result, a transmitter could appear to be 
out of calibration when it is not. A 
working-pressure zero adjustment 
compares the differential-pressure 
transducer’s reading, when line pressure 
is applied to both sides of the 
transducer, to the transducer’s reading 
when atmospheric pressure is applied to 
both sides. This difference is then 
applied to all readings determined from 
a differential-pressure verification, 
which is done at atmospheric pressure. 
The BLM disagrees with this comment. 
Section 3175.102(a)(2) is specific to new 
FMPs or to transducers that the operator 
has replaced or repaired. Because the 
operator has just installed this 
transducer and it has not yet been 
subjected to working pressure, there 
would be no way do a working-pressure 
zero adjustment. Section 3175.102(a)(4) 
requires the operator to re-zero the 
transducer prior to returning it to 
service if the difference between 
atmospheric-pressure zero and working- 
pressure zero is greater than the 
tolerance defined in Equation 24. The 

BLM did not make any changes to the 
rule based on this comment. 

Proposed § 3175.102(a)(3) would have 
required the operator to calculate the 
value of atmospheric pressure used to 
calibrate an absolute-pressure 
transducer from elevation using the 
equation or table given in Appendix A 
to this subpart, or to be based on a 
barometer measurement made at the 
time of verification for absolute-pressure 
transducers in an EGM system. Under 
this rule, use of the value for 
atmospheric pressure defined in the 
buy/sell contract is not allowed unless 
it meets the requirements stated in this 
section. The BLM is eliminating the use 
of a contract value for atmospheric 
pressure because contract provisions are 
not always in the public interest, and 
they do not always dictate the best 
measurement practice. A contract value 
that is not representative of the actual 
atmospheric pressure at the meter will 
cause measurement bias, especially in 
meters where the static pressure is low. 
If a barometer is used to determine the 
atmospheric pressure, the barometer 
must be certified by the National 
Institute of Standards and Technology 
(NIST) and have an accuracy of ±0.05 
psi, or better. This will ensure the value 
of atmospheric pressure entered into the 
flow computer during the verification 
process represents the true atmospheric 
pressure at the meter station. 

This requirement is different from the 
requirements in § 3175.94(b) for the 
treatment of atmospheric pressure in 
connection with mechanical recorders. 
The difference results from the design of 
the pressure measurement device— 
whether it is a gauge pressure device or 
an absolute pressure device. A gauge 
pressure device measures the difference 
between the applied pressure and the 
atmospheric pressure. An absolute 
pressure device measures the difference 
between the applied pressure and an 
absolute vacuum. The use of a 
barometer to determine atmospheric 
pressure is allowed only when 
calibrating an absolute pressure 
transducer. It is not allowed for gauge 
pressure transducers. Because all 
mechanical recorders are gauge pressure 
devices (even if the pen has been offset 
to account for atmospheric pressure), 
the use of a barometer to establish 
atmospheric pressure is not allowed. 

The BLM received several comments 
in response to this proposed 
requirement. One commenter stated that 
this does not allow for local changes in 
barometric pressure. The BLM agrees 
that a calculation of atmospheric 
pressure would not account for local 
changes in barometric pressure, 
presumably due to weather systems in 

the area. However, the additional 
uncertainty caused by weather systems 
is easy to estimate and include in the 
calculation of overall uncertainty (the 
BLM uncertainty calculator does this). 
Another commenter proposed using the 
barometric pressure reported by the 
National Weather Service if a barometer 
was not available. The BLM disagrees 
because a barometric pressure reported 
by the National Weather Service is 
generally corrected to mean sea level 
and does not represent the true 
atmospheric pressure at the FMP 
location. Even if the National Weather 
Service, or other weather service, were 
to provide a true uncorrected barometric 
pressure, it would be specific to the 
elevation of an airport or other fixed 
location and would most likely not 
represent the true atmospheric pressure 
at the FMP location. The BLM did not 
make any changes to the rule based on 
these suggestions. 

One commenter suggested the option 
of using a static pressure calibration 
device that applies absolute pressures to 
the static-pressure transducer (virtually 
all calibration devices in use today 
apply gauge pressure to the static- 
pressure transducer), as long as it is 
twice as accurate as the transducer 
under calibration. The BLM agrees with 
this suggestion and added this option to 
§ 3175.102(a)(3). However, the absolute 
pressure calibration device would not 
have to be twice as accurate as the 
transducer being calibrated, as long as it 
meets the requirements of a calibration 
device in § 3175.102(h). 

Proposed § 3175.102(a)(4) would have 
required the operator to re-zero the 
differential-pressure transducer under 
working pressure before putting the 
meter into service. Differential-pressure 
transducers are verified and calibrated 
by applying known pressures to the 
high side of the transducer while 
leaving the low side vented to the 
atmosphere. When a differential- 
pressure transducer is placed into 
service, the transducer is subject to 
static (line) pressure on both the high 
side and the low side (with small 
differences in pressure between the high 
and low sides due to flow). The change 
from atmospheric-pressure conditions to 
static-pressure conditions can cause all 
the readings from the transducer to 
shift, usually by the same amount. 

Typically, the higher the static 
pressure is, the more shift occurs. Zero 
shift can be minimized by re-zeroing the 
differential-pressure transducer when 
the high side and low side are equalized 
under static pressure. The re-zeroing 
proposed in this section would have 
been a new requirement that would 
eliminate measurement errors caused by 
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static-pressure zero-shift of the 
differential-pressure transducer. Re- 
zeroing is recommended in API 21.1, 
Subsection 8.2.2.3, but not required. 
The BLM proposed to require it here. 
The BLM received several comments in 
response to the proposed requirement, 
objecting to re-zeroing if the 
transducer’s reading did not change 
more than the tolerance required in API 
21.1, Subsection 8.2.2.2, Equation 24, 
when subjected to working pressure. 
The BLM generally agrees with this 
comment. The BLM added language that 
requires re-zeroing the transducer only 
if the absolute value of the transducer 
reading is greater than the reference 
accuracy of the transducer, expressed in 
inches of water column. The BLM did 
not reference Equation 24 because test 
equipment is not used to check the zero 
shift due to working pressure. If the 
accuracy of the verification equipment 
is removed from Equation 24, the 
equation reduces to the reference 
accuracy of the transducer, which is the 
language the BLM used in making this 
change. 

Sec. 3175.102(b) 
Section 3175.102(b) establishes 

requirements for how often a routine 
verification must be performed where 
the minimum frequency, in months, is 
shown in Table 1 to § 3175.100. The 
proposed rule would have required a 
verification every month for very-high- 
volume FMPs, every 3 months for high- 
volume FMPs, every 6 months for low- 
volume FMPs, and every 12 months for 
very-low-volume FMPs. Because there is 
a greater risk of measurement error in 
the volume calculation for a given 
transducer error at higher-volume FMPs, 
the proposed rule would have increased 
the verification frequency as the 
measured volume increases. 

The BLM received several comments 
in response to this proposed 
requirement. One commenter stated that 
they wanted the terminology changed 
from the number of months between 
verifications to the number of times per 
year the verification had to be 
accomplished. For example, instead of 
‘‘every 3 months,’’ the requirement 
should read ‘‘quarterly.’’ The BLM did 
not make any changes to the rule as a 
result of this comment because the BLM 
believes the frequency of required 
verifications given in Table 1 to 
§ 3175.100, is clear as written. In 
addition, a term such as ‘‘quarterly’’ 
could be interpreted to mean that a 
routine verification could be done at the 
beginning of one quarter and at the end 
of another quarter, essentially doubling 
the time between verifications that the 
BLM intended. 

Several commenters stated that the 
calibration frequency was excessive on 
very-high-volume FMPs while other 
commenters stated that the calibration 
frequency should be increased to every 
6 months on very-low-volume FMPs. 
The BLM agrees that modern equipment 
does not drift significantly and 
calibration can cause more error than it 
solves due to human error during the 
calibration process. As a result, the BLM 
changed the required verification 
frequency for very-high-volume FMPs 
from once every month to once every 3 
months. The BLM did not change the 
verification frequency for very-low- 
volume FMPs because it is based on an 
economic model that does not justify a 
calibration frequency higher than 
annual. 

Sec. 3175.102(c) 
Section 3175.102(c) adopts the 

procedures in API 21.1, Subsection 8.2, 
for the routine verification and 
calibration of transducers with several 
additions and clarifications. The 
primary difference between 
§ 3175.102(a) and (c) is that an as-found 
verification is required for routine 
verifications in § 3175.102(c). 

Section 3175.102(c)(1) requires a leak 
test before performing a verification. A 
leak test is not specified in API 21.1, 
Subsection 8.2; however, the BLM 
believes that performing a leak test is 
critical to obtaining accurate 
measurement. Please see the previous 
discussion of § 3175.92(a)(1) for further 
explanation of leak testing. 

The BLM received one comment in 
response to the proposed requirement in 
§ 3175.102(c)(1) on performing a leak 
test. The commenter stated that a leak 
test should not be required on non- 
regulated pressure sources because leaks 
are readily detectable without having to 
perform a leak test. The BLM believes 
that the commenter is using the term 
‘‘regulated’’ pressure source to refer to 
devices such as deadweight testers. A 
regulated pressure source could mask a 
leak because, if a leak were present, it 
would continuously add air or gas to the 
system to maintain a constant pressure. 
In theory, a non-regulated pressure 
source would not mask a leak. However, 
a leak could still be masked with a non- 
regulated pressure source if, for 
example, the valve on the pressure 
source is not shut off completely during 
the calibration. The BLM did not make 
a change to the rule based on this 
comment. The BLM believes a leak test 
is the only definitive way to determine 
if leaks are present and it is neither 
onerous nor time consuming to perform. 

Section 3175.102(c)(2) requires that 
the operator perform an as-found 

verification at the normal operating 
point of each transducer. This clarifies 
the requirements in API 21.1, 
Subsection 8.2.2.3, which requires a 
verification at either the normal point or 
50 percent of the upper user-defined 
operating limit. This paragraph also 
defines how the normal operating point 
is determined because this is a common 
point of confusion for operators and the 
BLM. 

The BLM received one comment in 
response to the proposed requirement in 
§ 3175.102(c)(2) on the verification at 
the normal operating point of each 
transducer. The commenter requested 
clarification on how close they have to 
be to the normal point when verifying 
a transducer. For example, the 
commenter stated that they already do 
a 10-point verification on the 
differential-pressure transducer and 
wondered if that would be sufficient to 
comply with the normal point 
requirement. The BLM agrees with the 
commenter that clarification is needed, 
and added clarification in the final rule 
that for differential and static-pressure 
transducers, the pressure applied to the 
transducer for this verification must be 
within five percentage points of the 
normal operating point, while for the 
temperature transducer, the water bath 
or test-thermometer well must be within 
20 °F of the normal operating point. 

In addition to making the changes to 
this section in response to comments, 
the BLM added a new § 3175.102(c)(3) 
that requires operators to replace 
transducers when the as-found 
verification exceeds the manufacturer’s 
specification for stability or drift, as 
adjusted for static pressure and ambient 
temperature, on two consecutive 
verifications. The BLM added this 
requirement in lieu of the long-term 
stability test that was eliminated from 
§ 3175.133(g). Because the BLM does 
not have any way to verify the long-term 
stability specification provided by the 
manufacturer without testing, the BLM 
will enforce the manufacturer’s 
specifications during field verification. 
There is no reason that a properly 
functioning transducer should be 
outside of the stability or drift 
specification once adjustments for static 
pressure (on differential-pressure 
transducers) and ambient temperature 
are factored out. Manufacturer’s 
specifications include both static 
pressure effects on differential-pressure 
transducers and ambient temperature 
effects. The BLM plans to add the 
capability of determining the maximum 
allowable drift to the BLM uncertainty 
calculator to make this requirement 
easier to enforce. 
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Section 3175.102(c)(4) also requires 
that the operator perform an as-left 
verification at the normal operating 
point of each transducer. The BLM did 
not receive any comments on this 
paragraph. 

Section 3175.102(c)(5) 
(§ 3175.102(c)(4) in the proposed rule) 
requires the operator to correct the as- 
found values for differential pressure 
taken under atmospheric conditions to 
working pressure values based on the 
difference between working-pressure 
zero and the zero value obtained at 
atmospheric pressure. Please see the 
previous discussion of proposed 
§ 3175.102(a)(4) for further explanation 
of zero shift. API 21.1, Subsection 
8.2.2.3, recommends that this correction 
be made, but does not require it. API 
also provides a methodology for the 
correction. The correction methodology 
in API 21.1, Annex H, is required in this 
section. The BLM did not receive any 
comments on this paragraph. 

Section 3175.102(c)(6) 
(§ 3175.102(c)(5) in the proposed rule) 
adopts the allowable tolerance between 
the test device and the device being 
tested as stated in API 21.1, Subsection 
8.2.2.2. This tolerance is based on the 
reference uncertainty of the transducer 
and the uncertainty of the test 
equipment. 

The BLM received several comments 
in response to this proposed 
requirement. One commenter stated that 
the verification tolerances in API 21.1, 
Subsection 8.2.2.2, are complex and 
restrictive and that the BLM should not 
require operators to follow it. The BLM 
disagrees. The purpose of establishing a 
verification tolerance is to ensure that a 
calibration is only required when the 
transducer readings have drifted outside 
of the combined accuracy of both the 
transducer and the test equipment. The 
API requirement for verification 
tolerance is similar to the verification 
tolerance in the BLM statewide NTLs for 
EFCs. Because API 21.1 no longer 
requires the test equipment to be twice 
as accurate as the equipment being 
tested, the added uncertainty of the test 
equipment can no longer be ignored and 
must be included in the determination 
of verification tolerance. The BLM did 
not make any changes to the rule based 
on this comment. 

Another commenter suggested tying 
the verification tolerance of the 
temperature transmitter to the 
uncertainty of the temperature 
transmitter rather than establishing a set 
value of 0.5 °F as required in the 
proposed rule. The BLM agrees that 
tying the verification tolerance to the 
uncertainty is consistent with the 
requirement for differential and static- 

pressure transducers. The BLM added 
that the verification tolerance for 
temperature transmitters is equivalent to 
the uncertainty of the temperature 
transmitter or 0.5 °F, whichever is 
greater. 

Section 3175.102(c)(7) 
(§ 3175.102(c)(6) in the proposed rule) 
clarifies that all required verification 
points must be within the verification 
tolerance before returning the meter to 
service. This requirement is implied by 
API 21.1, Subsection 8.2.2.2, but is not 
clearly stated. The BLM did not receive 
any comments on this paragraph. 

Proposed § 3175.102(c)(8) 
(§ 3175.102(c)(7) in the proposed rule) 
would have required the differential- 
pressure transducer to be zeroed at 
working pressure before returning the 
meter to service. This is implied by API 
21.1, Subsection 8.2.2.3, but not 
required. Refer to the discussion of zero 
shift under § 3175.102(a)(4) for further 
information. 

The BLM received several comments 
in response to this proposed 
requirement. The commenters stated 
that it was an unnecessary step to re- 
zero the differential transducer if it was 
already reading zero. The BLM agrees 
with the commenters and changed the 
proposed rule to require operators to re- 
zero the differential-pressure transducer 
only if the absolute value of the 
transducer reading under pressure is 
greater than the reference accuracy of 
the transducer, expressed in inches of 
water column. See the discussion under 
§ 3175.102(a)(4). 

Sec. 3175.102(d) 
Section 3175.102(d) allows for 

redundancy verification in lieu of a 
routine verification under § 3175.102(c). 
Redundancy verification was added to 
the current version of API 21.1 as an 
acceptable method of ensuring the 
accuracy of the transducers in lieu of 
performing routine verifications. 
Redundancy verification is 
accomplished by installing two EGM 
systems on a single differential flow 
meter and then comparing the 
differential pressure, static pressure, 
and temperature readings from the two 
EGM systems. If the readings vary by 
more than a set amount, both sets of 
transducers would have to be calibrated 
and verified. Operators have the option 
of performing routine verifications at 
the frequency required under 
§ 3175.102(b) or employing redundancy 
verification under this paragraph. 
Operators may realize cost savings by 
adopting redundancy verification, 
especially on high- or very-high-volume 
FMPs. The rule adopts API 21.1, 
Subsection 8.2, procedures for 

redundancy verifications with several 
additions and clarifications as follows. 

Section 3175.102(d)(1) requires the 
operator to identify separately the 
primary set of transducers from the set 
of transducers that is used as a check. 
This requirement allows the BLM to 
know which set should be used for 
auditing the volumes reported on the 
OGOR. 

Section 3175.102(d)(2) requires the 
operator to compare the average 
differential pressure, static pressure, 
and temperature readings taken by each 
transducer set every calendar month. 
API 21.1, Subsection 8.2, does not 
specify a frequency at which this 
comparison should be done. 

Section 3175.102(d)(3) establishes the 
tolerance between the two sets of 
transducers that will trigger a 
verification of both sets of transducers 
under § 3175.102(c). API 21.1 does not 
establish a set tolerance. This section 
also requires the operator to perform a 
verification within 5 days of discovering 
the tolerance has been exceeded. 

The BLM did not receive any 
comments on § 3175.102(d). 

Sec. 3175.102(e) 

Section 3175.102(e) establishes 
requirements for retaining 
documentation related to each 
verification and calibration. This section 
also establishes the information that the 
operator must retain onsite for 
redundancy verifications. Section 
3175.102(e)(1)(i) refers to § 3170.7 
(§ 3170.6 in the proposed rule), which 
lists the information that operators must 
include on all source records. 

The BLM received a few comments in 
response to the proposed requirement in 
§ 3175.102(e). The commenters stated 
that the retention of the FMP number 
required in proposed § 3170.6 (§ 3170.7 
in the final rule) would take some time 
to implement, and that the citation to 
§ 3170.6 should be changed to § 3170.7. 
The BLM agrees with the commenters, 
corrected the citations, and, in final 
subpart 3170, changed § 3170.7 to 
require operators to use either an FMP 
number or the lease, unit PA, or CA 
number, along with a unique meter 
identification number, on verification 
documentation. (Operators still have the 
option of using the FMP number.) 

The BLM also added a provision to 
the first sentence of this paragraph 
clarifying that the documentation 
requirements of this paragraph also 
apply to transducers that are replaced to 
ensure that operators document how 
much in error the broken transducers 
were prior to replacement. 
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Sec. 3175.102(f) 

Proposed § 3175.102(f) would have 
required the operator to notify the BLM 
at least 72 hours before verification of 
an EGM system. A 72-hour notice would 
be sufficient for the BLM to rearrange 
schedules, as necessary, to be present at 
the verification. 

The BLM received a few comments in 
response to this proposed requirement. 
The commenters stated that the 72-hour 
notification before performing 
verification would require a great deal 
of coordination. The BLM agrees with 
these comments and has included an 
alternative to submit a monthly or 
quarterly verification schedule to the 
AO for routine verifications performed 
under § 3175.102(c). The submittal of 
monthly or quarterly schedules in lieu 
of the 72-hour notice is already common 
practice in many field offices. For 
verifications performed after installation 
or following repair, however, the 72- 
hour notice requirement in the proposed 
rule was retained because it would be 
difficult for operators to schedule these 
on a monthly or quarterly basis. 

Sec. 3175.102(g) 

Proposed § 3175.102(g) would have 
required correction of flow-rate errors 
greater than 2 percent or 2 Mcf/day, 
whichever is less, if the errors are due 
to the transducers being out of 
calibration, by submitting amended 
reports to ONRR. For lower-volume 
meters, a 2 percent error may represent 
only a small amount of volume. 
Assuming the 2 percent error resulted in 
an underpayment of royalty, the amount 
of royalty recovered by receiving 
amended reports may not cover the 
costs incurred by the BLM or ONRR of 
identifying and correcting the error. 
This rule adds an additional threshold 
of 2 Mcf/day to exempt amended reports 
on low-volume, small-error FMPs. 

The BLM received numerous 
comments in response to this proposed 
requirement stating that this would be 
an onerous requirement and that the 
term ‘‘less’’ should be changed to 
‘‘greater.’’ The BLM agrees with the 
comments on changing the term ‘‘less’’ 
to ‘‘greater.’’ That was an oversight in 
the proposed rule. To further clarify 
flow rate error volume correction when 
the date on which the error occurred is 
unknown, this section refers to an 
example in § 3175.92(f). 

One commenter suggested that 
volume corrections should only be 
required when the flow rate error is 
greater than 2 percent or 100 Mcf/
month, whichever is less. The BLM did 
not make any changes to the rule based 
on this comment because there was no 

compelling rationale for this change 
given by the commenter. The value of 
100 Mcf/month is approximately 3 Mcf/ 
day, which is essentially the same as the 
2 Mcf/day threshold the BLM adopted 
in this rule. 

Section 3175.102(g) also defines the 
points that are used to determine the 
flow rate error. Calculated flow-rate 
error will vary depending on the 
verification points used in the 
calculation. The normal operating 
points must be used because these 
points, by definition, represent the flow 
rate normally measured by the meter. As 
specified in Table 1 to § 3175.100, very- 
low-volume FMPs are exempt from this 
requirement because the volumes are so 
small that even relatively large errors 
discovered during the verification 
process will not result in significant lost 
royalties, and thus, the process of 
amending reports would not be worth 
the costs involved for either the operator 
or the BLM. Please see the example 
given in the discussion of § 3175.92(f). 

Sec. 3175.102(h) 
Section 3175.102(h)(1) requires 

verification equipment to be certified at 
least every 2 years. The purpose of this 
requirement is to ensure that the 
verification or calibration equipment 
meets its specified level of accuracy and 
does not introduce significant bias into 
the field meter during calibration. Two- 
year certification of verification 
equipment is not required by API 21.1; 
however, the BLM believes that periodic 
certification is necessary. This 
requirement is consistent with 
requirements in the previous edition of 
API 21.1 (1993), which was adopted by 
the statewide NTLs for EFCs. This 
section also requires that proof of 
certification be available to the BLM at 
the time of inspection and sets 
minimum standards as to what the 
documentation must include. The 
minimum documentation standard 
represents common industry practice. 

Section 3175.102(h)(2) adopts 
language in API 21.1, Subsection 8.4, 
regarding the accuracy of test 
equipment. The statewide NTLs, which 
adopted the standards of API 21.1 
(1993), required that the test equipment 
be at least two times more accurate than 
the device being tested. The purpose of 
this requirement was to reduce the 
additional uncertainty from the test 
equipment to an insignificant level. 
Many of the newer transducers being 
used in the field are of such high 
accuracy that field test equipment 
cannot meet the standard of being twice 
as accurate. Therefore, the current API 
21.1 allows test equipment with an 
uncertainty of no more than 0.10 

percent of the upper calibrated limit of 
the transducer being tested, even if it is 
not two times more accurate than the 
transducer being tested. For example, 
verifying a transducer with a reference 
accuracy of 0.10 percent of the upper 
calibrated limit with test equipment that 
was at least twice as accurate as the 
device being tested, would require the 
test equipment to have an accuracy of 
0.05 percent or better of the upper 
calibrated limit of the device being 
tested. This level of accuracy is very 
difficult to achieve outside of a 
laboratory. As a result, API 21.1, 
Subsection 8.4, and § 3175.102(h) only 
require the test equipment to have an 
accuracy of 0.10 percent of the upper 
calibrated limit of the device being 
tested. However, because the test 
equipment is no longer at least twice as 
accurate as the device being tested (they 
would both have an accuracy of 0.10 
percent in this example), the additional 
uncertainty from the test equipment is 
no longer insignificant and must be 
accounted for when determining overall 
measurement uncertainty. The BLM will 
verify the overall measurement 
uncertainty—including the effects of the 
calibration equipment uncertainty—by 
using the BLM uncertainty calculator or 
an equivalent tool during the witnessing 
of a meter verification. 

The BLM received several comments 
in response to this proposed 
requirement. The commenters stated 
that improvements in the accuracy of 
transducers are outpacing 
improvements in the accuracy of test 
equipment, and it is difficult to find test 
equipment that is twice as accurate as 
the transducers under test outside of a 
laboratory setting. The commenters 
recommended granting a variance in 
this situation. The BLM recognizes that 
many transducers are accurate enough 
that field test equipment cannot achieve 
double the accuracy of the transducer 
under test. That is why the BLM added 
paragraph (h)(2)(ii) to this section. 
Paragraph (h)(2)(ii) allows operators to 
use test equipment with an accuracy of 
0.10 percent of the upper calibrated 
limit of the transducer under test even 
if it is not twice as accurate as the 
transducer under test. The additional 
uncertainty resulting from test 
equipment that is not at least twice as 
accurate as the transducer under test is 
accounted for in the calculation of 
overall measurement uncertainty. The 
BLM made no changes based on these 
comments. 
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Sec. 3175.103—Flow Rate, Volume, and 
Average Value Calculation 

Sec. 3175.103(a) 
Section 3175.103(a) would have 

prescribed the equations that must be 
used to calculate the flow rate for all 
FMPs. Proposed § 3175.103(a)(1) would 
have applied to flange-tapped orifice 
plates and would have represented a 
change from the statewide EFC NTLs 
because the NTLs allowed the use of 
either the API 14.3.3 or the AGA Report 
No. 3 (1985) flow equation. The 
proposed rule would not have allowed 
the use of the AGA Report No. 3 (1985) 
flow equation because it is not as 
accurate as the API 14.3.3 flow equation 
and can result in measurement bias. The 
NTLs also allowed the use of either 
AGA Report 8 (API 14.2) or NX–19 to 
calculate supercompressibility. The 
proposed rule would have only allowed 
API 14.2 because it is a more accurate 
calculation. 

The BLM received several comments 
in response to this proposed 
requirement stating that AGA report No. 
3 (1992 and 1985) and AGA Report No. 
8 (1992) should be allowed since these 
are very similar to the latest standard 
and any change to a newer standard 
would put significant expense upon the 
operator. The BLM agrees that updating 
older flow computers with the latest 
calculation software may be cost 
prohibitive for low- and very-low- 
volume FMPs, especially if the 
manufacturer no longer supports 
software upgrades. Additionally, the 
difference in volume calculated with the 
latest API equations as compared to 
older versions of the API equations is 
not that significant for low- and very- 
low-volume FMPs. For these reasons, 
the BLM grandfathered low- and very- 
low-volume FMPs installed prior to the 
effective date of this rule from having to 
use the latest API equations. Please see 
the discussion under § 3175.61. 

The BLM has incorporated AGA 
Report No. 8 (1992) in the final rule; 
therefore, any flow computer using the 
calculations in AGA Report No. 8 would 
be in compliance with this rule. Very- 
low-volume FMPs are grandfathered 
from the requirement to calculate 
supercompressibility under API 14.3; 
however these flow computers still have 
to calculate supercompressibility under 
NX–19. The BLM made no changes 
based on these comments. 

Proposed § 3175.103(a)(2) would have 
required use of BLM-approved 
equations for devices other than a 
flange-tapped orifice plate. Because 
there are typically no API standards for 
these devices, the PMT would have to 
check the equations derived by the 

manufacturer to ensure they are 
consistent with the laboratory testing of 
these devices. For example, a 
manufacturer may use one equation to 
establish the discharge coefficient for a 
new type of meter that is being tested in 
the laboratory, while using another 
equation for the meter it supplies to 
operators in the field, potentially 
resulting in measurement bias or 
increased uncertainty. The BLM would 
have required that only the equation 
used during testing be used in the field. 

The BLM received several comments 
stating that the BLM should use 
equations established by API and AGA 
rather than those provided by the PMT. 
Under the proposed rule, the BLM 
would have only approved a make and 
model of a meter if it was a differential 
type of meter other than a flange-tapped 
orifice plate. The flange-tapped orifice 
meter is the only differential type flow 
meter for which there is an AGA or API 
standard; there are no AGA or API 
standards for any other differential type 
flow meters requiring testing and review 
by the PMT. As a result, the PMT would 
have to verify and approve the flow 
equations proposed by the manufacturer 
based on the testing of that device. In 
the final rule, the BLM has added linear 
meters to the types of meters that the 
BLM could approve by make and model 
in § 3175.48. There are standards for 
many linear meters currently on the 
market, such as ultrasonic meters, 
Coriolis meters, and turbine meters. In 
light of the revised approval process for 
linear meters, the BLM added a 
provision to this paragraph to clarify 
that the flow rate equations 
recommended by the PMT and 
approved by the BLM would apply only 
if there are no industry standards for 
that device. 

One commenter stated that the flow 
rate calculation method developed by 
the PMT should be effective within 6 
months of approval by the BLM. The 
flow rate calculation method would be 
effective immediately after approval by 
the BLM. The BLM did not make any 
changes to the rule based on this 
comment. 

Sec. 3175.103(b) 
Section 3175.103(b) establishes a 

standard method for determining 
atmospheric pressure that is used to 
convert psig to psia. The BLM received 
one comment supporting the proposed 
requirement. The BLM made no changes 
based on this comment. 

Sec. 3175.103(c) 
Section 3175.103(c) requires that 

volumes and other variables used for 
verification be determined under API 

21.1.4 and Annex B of API 21.1. The 
BLM did not receive any comments on 
this paragraph. 

Sec. 3175.104—Logs and Records 

Sec. 3175.104(a) 

Section 3175.104(a) establishes 
minimum standards for the data that 
must be provided in a daily and hourly 
QTR. The data requirements are listed 
in API 21.1, Subsection 5.2. In the 
proposed version of § 3175.104(a), the 
BLM would have required that the QTR 
include the FMP number (by referencing 
§ 3170.7), that certain data be reported 
to five significant digits, and that the 
data must be original, unaltered, 
unprocessed, and unedited. API 21.1, 
Subsection 5.2, recommends that the 
data be stored with enough resolution to 
allow recalculation within 50 parts per 
million, but it does not specify the 
number of significant digits required in 
the QTR. The BLM proposed to add this 
requirement because if too few 
significant digits are reported it is 
impossible for the BLM to recalculate 
the reported volume with sufficient 
accuracy to determine if it is correct or 
in error. The BLM believes that five 
significant digits are sufficient to 
recalculate the reported volumes to the 
necessary level of accuracy. 

Section 3175.104(a) also requires that 
both daily and hourly QTRs submitted 
to the BLM must be original, unaltered, 
unprocessed, and unedited. It is 
common practice for operators to submit 
BLM-required QTRs using third-party 
software that compiles data from the 
flow computers and uses it to generate 
a standard report. However, the BLM 
has found in numerous cases that the 
data submitted from the third-party 
software is not the same as the data 
generated directly by the flow computer. 
In addition, the BLM consistently has 
problems verifying the volumes 
reported through reports generated by 
third-party software. Under proposed 
§ 3175.104(a), the BLM would not have 
accepted reports generated by third- 
party software at all. This provision has 
been revised in the final rule to clarify 
that the BLM will accept data that was 
generated by third-party software, so 
long as that software is approved 
through the PMT process. 

The BLM received several comments 
in response to these proposed 
requirements. Several commenters 
stated that many accounting systems are 
not capable of handling an 11-digit FMP 
number. The BLM agrees with these 
commenters and eliminated the 
requirement in § 3170.7(g) to store the 
FMP number in the accounting system. 
Instead, operators must use either an 
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FMP number or the lease, unit PA, or 
CA number, along with a unique meter 
identification number, on their logs and 
records. 

The BLM received several comments 
stating that reporting to five significant 
digits would be unworkable and 
recommending reporting to a specified 
number of decimal places. The BLM 
agrees with this comment and changed 
the final rule to require five decimal 
places for volume, flow time, extension, 
and three decimal places for average 
differential pressure, static pressure, 
and temperature. 

The commenters also stated that the 
BLM should allow data to be collected 
and stored in third party software that 
meets the requirements of this section 
and has been reviewed by the PMT. One 
commenter stated that hand collection 
of data from each FMP would require 
significant additions in staffing. Another 
commenter suggested that approving 
third party software packages should be 
the role of the PMT. The BLM agrees 
with these comments and established a 
provision for the PMT to review 
accounting systems and recommend 
approval by the BLM it if it meets the 
requirements under § 3175.49. 

Sec. 3175.104(b) 

Section 3175.104(b) establishes 
minimum standards for the data that 
must be provided in the configuration 
log. The unedited data are similar to the 
existing requirements found in API 21.1. 
In addition, the BLM proposed to 
require: 

• The FMP number, once established; 
• The software/firmware identifiers 

that would allow the BLM to determine 
if the software or firmware version was 
approved by the BLM; 

• For very-low-volume FMPs, the 
fixed temperature, if the temperature is 
not continuously measured, that would 
allow the BLM to recalculate volumes; 

• The static-pressure tap location that 
would allow the BLM to recalculate 
volumes and verify the flow rate 
calculations done by the flow computer; 
and 

• A snapshot report that would allow 
the BLM to verify the flow-rate 
calculation of the flow computer. 

As described under § 3175.104(a), 
configuration logs generated by third- 
party software would not have been 
accepted. Based on the comments 
received under § 3175.104(a), the PMT 
will review and recommend approval of 
third-party software under § 3175.49. 

In the final rule, the BLM adopted all 
of the proposed requirements listed 
above, with the exception of the FMP 
number requirement. The comments 
received by the BLM on § 3175.104(a), 

regarding the FMP number also apply to 
this section. As discussed above, the 
final rule does not require operators to 
place the FMP number in the 
configuration log. 

The BLM received one comment 
stating that since the default location of 
the static-pressure tap is upstream per 
API 14.3.4.1, the static-pressure tap 
location should not have to be 
maintained in the configuration log 
unless it is located downstream. The 
BLM disagrees with the comment. It is 
not burdensome to identify the location 
of the static-pressure tap, and it will 
avoid confusion when performing 
audits. 

Sec. 3175.104(c) 
Section 3175.104(c) establishes 

minimum standards for the data that 
must be provided in the event log. This 
section requires that the event log retain 
all logged changes for the time period 
specified in proposed § 3170.7 (see 80 
FR 40768 (July 13, 2015)). This 
provision will ensure that a complete 
meter history is maintained to allow 
verification of volumes. Proposed 
§ 3175.104(c)(1) would have been a new 
requirement to record power outages in 
the event log. This is not currently 
required by API 21.1 or the statewide 
NTLs for EFCs. 

The BLM received several comments 
in response to the proposed requirement 
in § 3175.104(c)(1) (final § 3175.104(c)) 
that the event log must record all power 
outages that inhibit the meter’s ability to 
collect and store new data. The 
commenters stated that it is impossible 
to record a power off event with no 
power. Although the BLM believes that 
flow computer manufacturers could 
comply with this requirement by simply 
adding an additional clock, the BLM 
eliminated this requirement from the 
final rule because, apparently, flow 
computers do not currently have this 
capability. 

Sec. 3175.104(d) 
Section 3175.109(d) requires the 

operator to retain an alarm log following 
API 21.1, Subsection 5.6. The alarm log 
records events that could potentially 
affect measurement, such as over- 
ranging the transducers, low power, or 
the failure of a transducer. The BLM did 
not receive any comments on this 
section. 

Sec. 3175.104(e) 
Based on comments the BLM received 

on § 3175.104(a), the BLM added 
§ 3175.104(e) to the final rule, which 
requires any accounting system used to 
submit QTRs, configuration logs, or 
even logs to the BLM, to be approved by 

the BLM based on a recommendation 
from the PMT. Please see § 3175.49 for 
further discussion. 

Sec. 3175.110—Gas Sampling and 
Analysis 

This section sets standards for gas 
sampling and analysis at FMPs. 
Although there are industry standards 
for gas sampling and analysis, none of 
these standards are adopted in whole 
because the BLM believes that they 
would be difficult to enforce as written. 
However, some specific requirements 
within these standards are sufficiently 
enforceable and are adopted in this 
section. Heating value, which is 
determined from a gas sample, is as 
important to royalty determination as 
volume. Relative density, which is 
determined from the same gas sample, 
affects the calculation of volume. To 
ensure the gas heating value and relative 
density are properly determined and 
reported, the BLM developed 
requirements that address where a 
sample must be taken, how it must be 
taken, how the sample is analyzed, and 
how heating value is reported. 

Table 1 to § 3175.110 contains a 
summary of requirements for gas 
sampling and analysis. The first column 
of Table 1 to § 3175.110 lists the subject 
of the standard. The second column 
contains a reference for the standard (by 
section number and paragraph) that 
applies to each subject area. The final 
four columns indicate the categories of 
FMPs for which the standard applies. 
The FMPs are categorized by the 
amount of flow they measure on a 
monthly basis. As in other tables, ‘‘VL’’ 
is very-low-volume FMP, ‘‘L’’ is low- 
volume FMP, ‘‘H’’ is high-volume FMP, 
and ‘‘VH’’ is very-high-volume FMP. 
Definitions of the various classifications 
are included in § 3175.10. An ‘‘x’’ in a 
column indicates that the standard 
listed applies to that category of FMP. 

The BLM received numerous 
comments objecting to the proposed 
requirements in § 3175.110, suggesting 
that the BLM should use the API, AGA, 
and GPA gas sampling standards as 
written instead of developing new 
standards, or work with these 
organizations to develop new or revised 
standards if needed. The BLM 
incorporated the API and GPA sample 
standards to the extent possible. 
However, the BLM added clarification 
to the standards to ensure they are 
enforceable and to ensure that heating 
values are not under-reported by 
excluding liquids that may be flowing 
through the meter. Further explanation 
of these and other comments are 
discussed in the individual sections 
relating to gas sampling and analysis. 
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The BLM did not make any changes to 
this section based on these comments. 

One commenter stated that the cost of 
gas sampling and meter inspection 
frequencies would require them to 
increase staff by two-fold. However, the 
commenter did not offer any data to 
support this assertion. The BLM has 
accounted for this cost in the Economic 
and Threshold Analysis by accounting 
for the cost of taking a gas sample and 
performing a meter inspection. These 
costs include the labor costs of taking a 
sample which would also account for 
hiring additional staff if needed. The 
BLM did not make any changes to the 
rule based on this comment. 

Another commenter stated that 
increased gas sampling frequency could 
negatively impact royalties from 
Coalbed Methane (CBM) production 
because the heating value of CBM tends 
to decline over time as the amount of 
carbon dioxide increases. Specifically, 
the presence of carbon dioxide in CBM 
gas decreases its heating value. As 
stated earlier, the goal of the rule is to 
improve measurement accuracy and 
verifiability, not to increase total royalty 
revenue. Therefore, it is the BLM’s 
intent that the reported heating value 
needs to reflect, to the extent possible, 
the actual heating value of the gas being 
produced. 

Sec. 3175.111—General Sampling 
Requirements 

Sec. 3175.111(a) 

Section 3175.111(a) establishes the 
allowable methods of sampling. These 
sampling methods have been reviewed 
by the BLM and have been determined 
to be acceptable for heating value and 
relative density determination at FMPs. 
The BLM did not receive any comments 
on this paragraph. 

Sec. 3175.111(b) 

Proposed § 3175.111(b) would have 
set standards for heating requirements 
based on several industry references 
requiring the heating of all sampling 
components to at least 30 °F above the 
HCDP. The purpose of the heating 
requirement is to prevent the 
condensation of heavier components, 
which could bias the heating value. This 
proposed section would have applied to 
all sampling systems, including spot 
sampling using a cylinder, spot 
sampling using a portable GC, 
composite sampling, and on-line GCs. 
Because most of the onshore FMPs will 
be downstream of a separator, the HCDP 
is defined in § 3175.10 as the flowing 
temperature of the gas at the FMP, 
unless otherwise approved by the AO. 
This would have required the heating of 

all components of the gas sampling 
system at locations where the ambient 
temperature is less than 30 °F above the 
flowing temperature at the time of 
sampling. 

The BLM received numerous 
comments objecting to § 3175.111(b) in 
the proposed rule. Several commenters 
stated that the 30 °F requirement in API 
14.1 was intended to prevent 
condensation and not to vaporize the 
gas being sampled. Other commenters 
stated that the 30 °F requirement applies 
when the HCDP is calculated and is not 
required if the HCDP is known. Because 
the BLM assumed the HCDP is the same 
as the flowing temperature of the gas in 
most cases, the commenters state that 
heating to 30 °F above flowing 
temperature is not required. One 
commenter suggested the BLM change 
the proposed rule to require operators to 
maintain the temperature of all gas 
sampling components at or above the 
flowing gas temperature. The BLM 
agrees with these comments and 
changed this paragraph to give operators 
the option of maintaining all sampling 
components at or above the flowing 
temperature of the gas or 30 °F above a 
calculated HCDP, whichever is less. The 
latter option would most likely apply to 
lean gases where the calculated HCDP is 
well below the flowing gas temperature. 

One commenter stated that it is not 
necessary to assume the HCDP equals 
flowing temperature, and the HCDP can 
be calculated off of a previous sample. 
While the BLM agrees with this 
statement, nothing in the definition of 
HCDP would prevent an operator from 
proposing this method to the BLM for 
determining the HCDP at a particular 
FMP. The calculated HCDP would, 
however, be subject to the 30 °F heating 
requirement under the rule. The BLM 
did not make any changes to the rule 
based on this comment. 

Another commenter stated that 
heating is not necessary for a dry gas. 
The BLM agrees that this may be true 
depending on the circumstances and 
what the commenter considers a ‘‘dry 
gas.’’ If, for example, a dry (lean) gas has 
a calculated HCDP of 25 °F (and the AO 
approved the use of a calculated HCDP), 
and the sample was taken when the 
ambient temperature was 60 °F, no 
heating would be required because the 
ambient temperature, and hence the 
temperature of the sampling equipment, 
would be greater than 30 °F above the 
calculated HCDP. The BLM did not 
make any changes to the rule in 
response to this comment because the 
rule already accommodates this 
scenario. 

One commenter stated that sampling 
without heating could bias the heating 

value to the high side. While the 
commenter did not elaborate on why 
they believe this is true, the BLM agrees 
that heating is necessary to obtain an 
accurate heating value. The BLM did 
not make any changes to the proposed 
rule based on this comment. 

Sec. 3175.112—Sampling Probe and 
Tubing 

As specified in Table 1 to § 3175.110, 
very-low-volume FMPs are exempt from 
all requirements in § 3175.112 because, 
based on BLM experience with this 
level of production, a requirement to 
install or relocate a sample probe in 
very-low-volume FMPs could cause the 
well to be shut in. 

Sec. 3175.112(a) 
Section 3175.112(a) requires that all 

gas samples must be taken from a probe 
that complies with requirements of this 
section. The intent of the standard is to 
obtain a representative sample of the gas 
flowing through the meter. Samples 
taken from the wall of a pipe or a meter 
manifold are not representative of the 
gas flowing through the meter and could 
bias the heating value used in royalty 
determination. The BLM did not receive 
any comments on this paragraph. 

Sec. 3175.112(b) 
Proposed § 3175.112(b)(1) would have 

placed limits on how far away the 
sample probe can be from the primary 
device to ensure that the sample taken 
accurately represents the gas flowing 
through the meter. API 14.1 requires the 
sample probe to be at least five pipe 
diameters downstream of a major 
disturbance such as a primary device, 
but it does not specify a maximum 
distance. Under this proposal the 
operator would have had to place the 
sample probe between 1.0 and 2.0 times 
dimension ‘‘DL’’ (downstream length) 
downstream of the primary device. 
Dimension ‘‘DL’’ (API 14.3.2, Tables 7 
and 8) ranges from 2.8 to 4.5 pipe 
diameters, depending on the Beta ratio. 
Therefore, the sample probe would have 
had to be placed between 2.8 and 9.0 
pipe diameters downstream of the 
orifice plate, which is different than the 
requirement in API 14.1 noted above. 

The sampling methods listed in API 
14.1 and GPA 2166–05 will provide 
representative samples only if the gas is 
at or above the HCDP. It is likely that 
the gas at many FMPs is at or below the 
HCDP because many FMPs are 
immediately downstream of a separator. 
A separator necessarily operates at the 
HCDP, and any temperature reduction 
between the separator and the meter 
will cause liquids to form at the meter. 
To properly account for the total energy 
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content of the hydrocarbons flowing 
through the meter, the sample must 
account for any liquids that are present. 
Gas immediately downstream of a 
primary device has a higher velocity, 
lower pressure, and a higher amount of 
turbulence than gas further away from 
the primary device. For the proposed 
rule, the BLM hypothesized that liquids 
present immediately downstream of the 
primary device are more likely to be 
disbursed into the gas stream than 
attached to the pipe walls. Therefore, a 
sample probe placed as close to the 
primary device as possible should have 
captured a more representative sample 
of the hydrocarbons—both liquid and 
gas—flowing through the meter than a 
sample probe placed further 
downstream of the meter. Any liquids 
captured by the sample probe would 
have been vaporized because of the 
heating requirements in proposed 
§ 3175.111(b). 

The BLM requested data supporting 
or contradicting any correlation between 
sample probe location and heating value 
or composition. The BLM also requested 
alternatives to this proposal, such as wet 
gas sampling techniques. The BLM did 
not receive any data or alternatives. 

The BLM received numerous 
comments objecting to § 3175.112(b)(1) 
in the proposed rule. Many of the 
commenters stated that there is no 
technology currently available to extract 
entrained liquids to determine an 
accurate heating value, and that API 
14.1 and GPA 2166 are only applicable 
to single-phase gas streams at or above 
the HCDP of the gas. Other commenters 
stated that the required sample probe 
location in the proposed rule is in direct 
conflict with API and GPA standards, 
and the BLM should just adopt those 
standards as written. Some comments 
stated that moving sample probes to 
comply with the proposed requirement 
would be cost prohibitive, could 
interfere with the pressure recovery 
downstream of the orifice plate, and 
would make it difficult to comply with 
both the sample probe placement 
requirements in API 14.1 as well as the 
proposed requirement. Several 
comments stated that low and very-low- 
volume FMPs should be exempt from 
the requirement. The BLM agrees with 
these comments and changed the final 
rule to adopt the sample probe 
placement requirements in API 14.1. 
However, the BLM retained the 
requirement that the sample probe be 
the first obstruction downstream of the 
primary device. 

The BLM received one comment 
stating that the proper place to sample 
the gas is upstream of the orifice plate 
because liquids are less likely to fall out. 

Because the commenter did not provide 
any data to substantiate this claim, the 
BLM did not make any changes to the 
rule based on this comment. 

Section 3175.112(b)(2) requires that 
the sample probe must be exposed to 
the same ambient temperature as the 
primary device. Locating the sample 
probe in the same ambient temperature 
as the primary device is not specifically 
addressed in API or GPA standards, but 
is intended to ensure that the gas 
sample contains the same constituents 
as the gas that flowed through the 
primary device. For example, if a 
primary device is located inside a 
heated meter house and the sample 
probe is outside the meter house, then 
condensation of heavier gas components 
could occur between the primary device 
and the sample point, thereby biasing 
the heating value and relative density of 
the gas. 

The BLM received several comments 
objecting to the proposed requirement. 
The example provided for this 
requirement was specific to moving the 
sample probe into a heated meter house. 
The commenters believe it is 
impractical and cost prohibitive for the 
sample probe to be moved to a location 
where it is at the same ambient 
temperature as the primary device. The 
BLM agrees with this comment and 
added language to the final rule that 
allows the operator to comply with this 
standard by adding insulation or heat 
tracing along the entire meter run in lieu 
of moving the probe. Because it is 
difficult to define with any uniformity 
what level of insulation is needed to 
meet the intent of this requirement due 
to regional and local variations in 
operating conditions, the BLM did not 
establish specific requirements with 
respect to insulation in the final rule 
and, instead, added language which 
states that the AO may prescribe the 
quality of the insulation based on site 
specific factors such as ambient 
temperature, flowing temperature of the 
gas, composition of the gas, and location 
of the sample probe in relation to the 
orifice plate (i.e., inside or outside of a 
meter house). Note that the insulation 
option pertaining to the sample probe is 
identical to the insulation option 
pertaining to the thermometer well 
under § 3175.80(l)(2). Therefore, if an 
operator applied insulation to comply 
with the sample probe requirements in 
this section, they would also comply 
with the thermometer-well requirements 
under § 3175.80(l)(2) and vice versa. 

One commenter stated that this 
requirement is not necessary because of 
the requirement in § 3175.111(b) to 
maintain the temperature of all 
sampling equipment at or above the 

flowing temperature of the gas. The 
BLM does not agree with this comment. 
While the heating requirement in 
§ 3175.111(b) ensures that liquids will 
not form once the gas leaves the meter 
tube, it does nothing to ensure that the 
liquids do not form inside the meter 
tube. Any drop in temperature between 
the orifice plate and the sample probe 
could cause liquids to form. Because 
liquids tend to travel along the walls of 
the pipe, there is less chance that they 
would be collected in the sample even 
without a membrane filter installed in 
the sample probe. This increases the 
potential for liquids forming after the 
orifice plate to be unaccounted for. In 
practice, by complying with the 
requirement in § 3175.80(l), for 
thermometer wells to sense the same gas 
temperature that exists at the orifice 
plate, and with § 3175.112(b)(1) 
requiring the sample probe to be the 
first obstruction downstream of the 
orifice plate, operators would 
automatically comply with this 
requirement. In other words, if an 
operator insulated a meter run to 
comply with § 3175.80(l), the insulation 
would also cover the sample probe, 
which must be placed upstream of the 
thermometer well. The BLM did not 
make any changes to the rule as a result 
of this comment. 

Sec. 3175.112(c) 
Section 3175.112(c)(1) through (3) sets 

standards for the design and type of the 
sample probe, which are based on API 
14.1 and GPA 2166. The sample probe 
ensures that the gas sample is 
representative of the gas flowing 
through the meter. The sample probe 
extracts the gas from the center of the 
flowing stream, where the velocity is the 
highest. Samples taken from or near the 
walls of the pipe tend to contain more 
liquids and are less representative of the 
gas flowing through the meter. The BLM 
did not receive any comments on these 
two paragraphs. 

Proposed § 3175.112(c)(3) would have 
required that the collection end of the 
probe be placed in the center third of 
the pipe cross-section. 

The BLM received a comment 
objecting to this requirement. The 
commenter believes this requirement is 
appropriate for pipe up to 6 inches in 
diameter; however, for any pipe 
diameter above 8 inches there is a risk 
of failure because of resonant vibration 
fatiguing the probe. The commenter 
recommended that the BLM use API 
14.1, Subsection 7.4.1, Table 1, for 
sample probes used in 8-inch and 
greater runs. The BLM agrees with the 
comment and has changed the 
requirement by requiring the sample 
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probe to be the shorter of the length 
needed to place the collection end of the 
probe in the middle third of the pipe 
cross-section or as stated in API 14.1, 
Table 1. In practice, nearly all FMPs 
will default to the first criterion because 
the vast majority of meter tubes at FMPs 
are between 2 and 4 inches in diameter. 

Section 3175.112(c)(4) prohibits the 
use of membranes or other devices used 
in sample probes to filter out liquids 
that may be flowing through the FMP. 
Because a significant number of FMPs 
operate very near the HCDP, there is a 
high potential for small amounts of 
liquid to flow through the meter. These 
liquids will typically consist of the 
heavier hydrocarbon components that 
contain high heating values. The use of 
membranes or filters in the sampling 
probe could block these liquids from 
entering the sampling system and could 
result in heating values lower than the 
actual heating value of the fluids 
passing through the meter. This could 
result in a bias that would be in 
violation of § 3175.30(c). 

The BLM received numerous 
comments objecting to the proposed 
requirement in § 3175.112(c)(4). Most of 
the commenters objected to the 
potential introduction of liquids into the 
gas sample which could significantly 
bias the heating value. The commenters 
stated that API 14.1 and GPA 2166 do 
not apply to multi-phase flow and there 
are currently no methods to accurately 
determine the heating value from multi- 
phase flow. Commenters also stated that 
prohibiting filters in the sample probe is 
contrary to API 14.1 and GPA 2166 and 
the BLM should adopt these standards 
as written. 

The BLM disagrees with these 
comments and did not make any 
changes to this requirement as a result. 
The BLM recognizes that the sampling 
standards in API 14.1 and GPA 2166 are 
only intended for single-phase gas 
streams and that prohibiting membrane 
filters could potentially bias the heating 
value if liquids are present. However, 
the commenters ignore the reality that 
liquids are often present at the FMP. 
The mere fact that sample probe filters 
are manufactured and used is an 
admission by the gas measurement 
community that liquids are present. If 
there were no liquids present, there 
would be no need for filters designed to 
keep liquids from entering the sampling 
system. By intentionally excluding 
liquids from the sample, the heating 
value derived from the sample will not 
represent the true value of the 
molecules flowing through the meter 
and will be biased to the low side, 
resulting in an underpayment of royalty. 
The BLM also disagrees with the 

implication by the commenters that 
filters are required to obtain an accurate 
heating value. The BLM does not 
understand how the commenters can 
deem a heating value to be accurate 
when the sampling system is designed 
to reject those components which have 
the greatest impact on the heating value. 
The BLM also believes that there are 
other, perhaps better ways to minimize 
the liquids at an FMP. For example, 
installing properly sized and 
functioning separators and insulating or 
heat tracing the meter run would help 
to avoid liquids. Unlike the membrane 
filter, these would minimize liquids at 
their source without biasing the heating 
value of a gas sample. 

The BLM received several comments 
stating that the prohibition of filters in 
the sample probe conflicts with the 
requirement to clean GC filters in 
§ 3175.113(d)(2) of the proposed rule, 
and that GC filters are necessary to 
protect the GC. The BLM believes that 
the commenters have misinterpreted 
this requirement. The BLM is not 
prohibiting filters at the inlet to GCs. 
The prohibition of filters in 
§ 3175.112(c)(4) is specific to filters in 
the sampling probe. The BLM did not 
make any changes to the rule based on 
these comments. 

Sec. 3175.112(d) 

Section 3175.112(d) sets standards for 
the sample tubing that are based on API 
14.1 and GPA 2166. To avoid reactions 
with potentially corrosive elements in 
the gas stream, the sample tubing can be 
made only from stainless steel or Nylon 
11. Materials, such as carbon steel, can 
react with certain elements in the gas 
stream and alter the composition of the 
gas. The BLM did not receive any 
comments on this paragraph. 

Sec. 3175.113—Spot Samples—General 
Requirements 

Sec. 3175.113(a) 

Section 3175.113(a) provides an 
automatic extension of time for the next 
sample if the FMP is not flowing at the 
time the sample was due. Sampling a 
non-flowing meter would not provide 
any useful data. Under the proposed 
rule, a sample would have been 
required to be taken within 5 days of the 
date the FMP resumed flow. 

The BLM received numerous 
comments objecting to the 5-day 
extension in § 3175.113(a). The 
commenters stated that 5 days is not 
sufficient time to determine whether a 
meter has resumed flow and to schedule 
a technician to go out to the site and 
collect a sample, especially for meters 
that flow intermittently or are in a 

remote location requiring extended 
travel time. Suggestions for increasing 
the timeframe ranged from 10 days to 1 
month, although no specific rationale 
was given for these timeframes. The 
BLM agrees that 5 days may not be long 
enough and has changed the timeframe 
from 5 days to 15 days as a result. The 
BLM believes that 15 days should be 
adequate time to identify the 
resumption of flow and schedule a 
technician to travel to the site and 
collect a sample. Most locations have 
telecommunications systems that allow 
the flow rate of a meter to be monitored 
remotely, and the resumption of flow 
could be detected almost immediately. 
For those locations that do not have 
telecommunications, personnel are 
typically onsite on a daily basis to 
monitor and inspect the equipment. The 
BLM rejected a 30-day timeframe 
because, especially for high- and very- 
high-volume FMPs, this could overlap 
with the due date of the next required 
sample. In addition to the comments 
suggesting specific timeframes, one 
commenter suggested requiring the 
sample be taken as soon as practical 
after flow resumes, while another 
commenter suggested the language 
specify that the meter has to resume 
continuous flow. The BLM did not make 
any changes as a result of these 
comments because the terms ‘‘as soon as 
practical’’ and ‘‘continuous flow’’ are 
not readily enforceable. 

Sec. 3175.113(b) 
Proposed § 3175.113(b) would have 

required the operator to notify the BLM 
at least 72 hours before gas sampling. A 
72-hour notification period was 
proposed to allow sufficient time for the 
BLM to arrange schedules as necessary 
to be present when the sample is taken. 

The BLM received many comments 
objecting to this proposed requirement. 
The majority of the commenters believe 
that 72-hour notification is 
unreasonable and burdensome. Several 
commenters suggested that the BLM 
should allow for the submission of 
monthly schedules which gives the 
BLM the ability to witness samples. The 
BLM agrees with these comments and 
included the option to submit monthly 
or quarterly sampling schedules to the 
BLM. 

Sec. 3175.113(c) 
Section 3175.113(c) establishes 

requirements for sample cylinders used 
in spot or composite sampling. 
Proposed § 3175.113(c)(1) and (2) would 
have adopted requirements for cylinder 
construction material and minimum 
capacity that are based on API and GPA 
standards. 
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The BLM received a few comments 
objecting to the proposed requirement 
in § 3175.113(c)(1). The commenters 
suggested that the BLM allow the use of 
aluminum cylinders because they are 
approved by the Department of 
Transportation for shipping samples 
and have been used without metal 
contamination issues. Some 
commenters indicated that the 
requirement in this paragraph to use 
stainless-steel cylinders would result in 
excessive cost to industry. Several 
commenters stated that the rule should 
allow their use in low-pressure 
applications. The BLM agrees with these 
comments and changed the rule to 
incorporate API 14.1, Subsection 9.1, 
regarding the allowable materials of 
construction, rather than requiring that 
sample cylinders be constructed of 
stainless steel. Under API 14.1, 
Subsection 9.1, sample cylinders can be 
made out of aluminum, but only if the 
aluminum is hard anodized. 

Section 3175.113(c)(3) requires that 
sample cylinders be cleaned according 
to GPA standards. This section also 
requires operators to have 
documentation of the cylinder cleaning. 

The BLM received a few comments 
either supporting or objecting to this 
proposed requirement. Several 
commenters supported the idea of 
cleaning the sample cylinders and 
maintaining a record of cleaning, which 
could include the use of a disposable tag 
indicating the cylinder was cleaned. 
Other commenters objected to both the 
need for cleaning sample cylinders and 
the need to keep a record of the 
cleaning. These commenters stated that 
this requirement is costly and 
burdensome with negligible benefit, and 
that a contaminated cylinder would be 
obvious (the commenter did not provide 
any information as to why that would be 
obvious). Another commenter believed 
cleaning and the associated 
documentation is the responsibility of 
the lab, not the operator. The BLM 
believes that clean sample cylinders are 
crucial in obtaining a representative 
sample of the gas, and that 
documentation of the cleaning is the 
only way BLM inspectors can ensure the 
cylinders are clean. Although the BLM 
did not change the rule based on these 
comments, we did change the wording 
of this requirement in the final rule to 
clarify that the operator must maintain 
this documentation onsite during 
sampling and make the documentation 
available to the BLM on request. 

Proposed § 3175.113(c)(4) would have 
required clean sample cylinders to be 
sealed in a manner that prevents 
opening the sample cylinder without 
breaking the seal. It is important to be 

able to verify that sample cylinders are 
clean before sampling to avoid 
contaminating a sample. Therefore, the 
BLM sought comments on the 
practicality and cost of installing a 
physical seal on the sample cylinder as 
proposed in § 3175.113(c)(4), or on other 
methods that the BLM could use to 
verify that the cylinders are clean. The 
BLM did not receive any suggestions as 
to how a sample cylinder could be 
sealed. The BLM is not aware of any 
industry standard or common industry 
practice that requires a seal to be used. 

The BLM received several comments 
objecting to the proposed requirement 
in § 3175.113(c)(4). Most commenters 
stated that sealing the cylinders is not 
an industry practice and will result in 
extra expense that will have minimal 
gain. Several commenters stated that 
there is no way to seal a cylinder while 
other commenters stated that it was 
unclear in the proposed rule when the 
cylinder would have to be sealed (before 
or after the sample was taken) and what 
type of seal would be acceptable to the 
BLM. The BLM agrees with the 
comments stating there is no cost- 
effective method to seal sample 
cylinders and deleted this requirement 
in the final rule. The BLM believes that 
the documentation required in 
§ 3175.113(c)(3) will ensure that sample 
cylinder cleaning is taking place to the 
best extent possible. 

Sec. 3175.113(d) 
Section 3175.113(d) sets standards for 

spot sampling using a portable GC. This 
section primarily addresses the 
sampling aspects; the analysis 
requirements are prescribed in 
§ 3175.118. Both the GPA and API 
recognize that the use of sampling 
separators, while sometimes necessary 
for ensuring that liquids do not enter the 
GC, can also cause significant bias in 
heating value if not used properly. 
Section 3175.113(d)(1) adopts GPA 
standards for the material of 
construction, heating, cleaning, and 
operation of sampling separators. It also 
requires documentation that the sample 
separator was cleaned as required under 
GPA 2166–05 Appendix A. 

The BLM received several comments 
objecting to this requirement. One 
commenter cautioned against the use of 
separators because of the potential for 
liquids to condense in the cylinder and 
get into the GC. Another commenter 
stated that this requirement is 
impractical to do prior to taking each 
sample because the cleaning equipment 
cannot be carried to the field. The 
commenter suggested the BLM only 
require sample separator cleaning on a 
periodic basis. The BLM considered 

prohibiting the use of sample cylinders 
altogether because API 14.1, Subsection 
8.7, cautions against their use. However, 
the BLM also believes that if used 
properly they can protect the GC while 
not contaminating the sample. In order 
to ensure that the sample separator does 
not contaminate a sample, the BLM 
believes it is essential to require the 
separator to meet the same standards as 
a sample cylinder regarding cleaning. 
The BLM disagrees with the comments 
suggesting only periodic cleaning and 
did not make any changes to the rule 
based on these comments. The BLM did 
add language to the final rule clarifying 
that the same documentation and 
availability of the documentation 
required for sample cylinders is 
required for separators. 

Proposed § 3175.113(d)(2) would have 
required the filter at the inlet to the GC 
to be cleaned or replaced before taking 
a sample. Industry standards do not 
provide specific requirements for how 
often the filter should be cleaned or 
replaced; however, a contaminated filter 
could bias the heating value. 

The BLM received numerous 
comments objecting to the proposed 
requirement in § 3175.113(d)(2). Most of 
the commenters stated that cleaning the 
GC filter prior to each sample is 
expensive and impractical because it 
would require the operator to carry 
cleaning agents to the field which are 
difficult to transport. Several 
commenters stated that the filter should 
only be cleaned or replaced as necessary 
or when the operator suspects the filter 
is contaminated. The BLM agrees with 
these comments and deleted this 
requirement as a result. While the BLM 
believes that a contaminated filter could 
cause an errant analysis, there is no way 
to inspect or enforce a requirement for 
periodic or ‘‘as needed’’ cleaning or 
replacement frequency. 

Several commenters expressed 
concern over the removal of the filter at 
the inlet to the GC because liquids, such 
as glycol and compressor oil, could 
damage the GC. The BLM did not make 
any changes to the rule based on this 
comment because nowhere has the BLM 
proposed removing the filter at the inlet 
of the GC. 

Section 3175.113(d)(2) 
(§ 3175.113(d)(3) in proposed rule) 
requires the sample line and the sample 
port to be purged before sealing the 
connection between them. This 
requirement was derived from GPA 
2166–05, which requires a similar purge 
when sample cylinders are being used. 
The purpose of this requirement is to 
disperse any contaminants that may 
have collected in the sample port and to 
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purge any air that may otherwise enter 
the sample line. 

The BLM received a few comments on 
this section. While the commenters did 
not object to this requirement, they 
suggested that the BLM reword the 
requirement to clarify that the purging 
must be done with the gas being 
sampled, not with air. One commenter 
recommended that the BLM change the 
phrase ‘‘before sealing the connection’’ 
to ‘‘before completing the connection.’’ 
The BLM agrees with these comments 
and made the requested wording 
changes in the final rule. 

Section § 3175.113(d)(3) 
(§ 3175.113(d)(4) in the proposed rule) 
would have required portable GCs to 
adhere to the same minimum standards 
as laboratory GCs under proposed 
§ 3175.118. The requirements of 
proposed § 3175.118 would have 
included provisions regarding the 
design, operation, verification, and 
calibration of GCs, the number of 
consecutive samples that must be run, 
the verification frequency, when a 
calibration had to be done, standards for 
calibration gas, and the GC calibration 
report. 

The BLM received one comment 
requesting clarification of 
§ 3175.113(d)(3) (§ 3175.113(d)(4) in 
proposed rule). The commenter stated 
that the requirement for a GC to be 
‘‘designed’’ in accordance with GPA 
2261–13 (GPA 2261–00 was referenced 
in the proposed rule) does not provide 
sufficient flexibility for the development 
of new technology and processes. The 
BLM agrees with this comment and 
reworded the requirement in the final 
rule to read: ‘‘The portable GC must 
be operated, verified, and cali 
brated . . .’’ instead of ‘‘The portable 
GC must be designed, operated, and 
calibrated . . . .’’ The BLM believes that 
removing the word ‘‘designed’’ will help 
provide flexibility for new technology 
and adding the word ‘‘verified’’ will 
help ensure that both the verification 
and calibration of a GC is done under 
§ 3175.118. 

The BLM added § 3175.113(d)(4) to 
the final rule in response to changes 
made to § 3175.118(c)(1). In the 
proposed rule, this section would have 
required portable GCs to be verified not 
more than 24 hours before sampling at 
an FMP. This proposed requirement 
would have facilitated the BLM’s ability 
to ensure that the portable GC was 
verified properly prior to sampling. In 
response to comments arguing against 
the practicality of verifying a portable 
GC every 24 hours, the BLM eliminated 
this requirement in the final rule. 
However, the BLM believes that in order 
to ensure portable GCs have been 

verified in accordance with the 
provisions of § 3175.118, the operator 
must have the documentation of the 
verification onsite and available to the 
BLM when using a portable GC. 

Proposed § 3175.113(d)(5) would have 
prohibited the use of portable GCs if the 
flowing pressure at the sample port was 
less than 15 psig, which can affect 
accuracy of the device. This proposed 
requirement was based on GPA 2166– 
05. 

The BLM received a few comments 
objecting to proposed § 3175.113(d)(5). 
The commenters stated that GCs can 
sample with pressures down to 5 psig 
because of newer technology and the 
use of vacuum pumps to help step up 
the pressure in accordance with API 
14.1, Subsection 11.10. One commenter 
suggested the BLM not allow portable 
GCs to take samples below 15 psig 
unless the GC is approved by the PMT 
to handle pressures below 15 psig. 
Based on these comments, the BLM 
removed this requirement in the final 
rule. The BLM believes that setting a 
minimum pressure for portable GCs 
would tie the regulation to existing 
technology. The BLM generally agrees 
with the comment that review and 
approval of new GC technology could be 
a role for the PMT. 

The BLM also added § 3175.113(d)(5) 
and (6) to the final rule in response to 
changes made to § 3175.118(b). Under 
the proposed rule, § 3175.118(b) would 
have required that for both portable and 
laboratory GCs, samples would have to 
be analyzed until three consecutive 
samples were within the repeatability 
standards of GPA 2261–00, Section 9. 
Based on comments received on this 
section, this requirement was 
eliminated in the final rule. Please see 
the discussion on § 3175.118(b). 
Portable GCs are subject to a less 
controlled environment than are 
laboratory GCs and also analyze a live 
gas stream with varying composition. 
Laboratory GCs analyze fixed- 
composition samples stored in sample 
cylinders. For these reasons the BLM 
believes that additional quality control 
standards are needed for portable GCs to 
ensure the gas sampling and analyses 
are accurate. Section 3175.113(d)(5) 
establishes the minimum number of 
samples that must be taken and 
analyzed. For very-low- and low-volume 
FMPs, a minimum of three samples and 
analyses are required. For high- and 
very-high-volume FMPs, the final rule 
establishes tolerances between the 
highest and lowest heating values for 
three consecutive samples. The basis for 
the tolerances is explained under the 
discussion for § 3175.118(b). The BLM 
believes that three samples provide a 

reasonable balance between cost and 
statistical representation of the gas being 
sampled. 

Section 3175.113(d)(6) sets standards 
on how the heating value and relative 
density from the samples and analyses 
taken under § 3175.113(d)(5) are 
determined. One method that is 
explicitly allowed in the final rule is to 
calculate the heating value and relative 
density by taking the average of the 
heating values and relative densities 
determined from the three samples 
taken. The other method explicitly 
allowed by the rule is to use the median 
heating value and relative density from 
the three samples taken. The BLM also 
added a provision where the BLM can 
approve additional methods. 

Sec. 3175.114—Spot Samples— 
Allowable Methods 

Section 3175.114 adopts three spot 
sampling methods using a cylinder and 
one method using a portable GC. The 
three allowable methods using a 
cylinder were selected for their ability 
to accurately obtain a representative gas 
sample at or near the HCDP, the relative 
effectiveness of the method, and the 
ease of obtaining the sample. Because 
the BLM determined that the procedures 
required by either GPA or API standards 
were clear and enforceable as written, 
the BLM adopted them verbatim. 

The most common method currently 
in use at FMPs is the ‘‘purging—fill and 
empty’’ method, which is one of the 
methods that is allowed in the rule 
(§ 3175.114(a)(1)); therefore, it is not 
expected that this requirement will 
result in any significant changes to 
current industry practice. Section 
3175.114(a)(2) also allows the helium 
‘‘pop’’ method and § 3175.114(a)(3) 
allows the ‘‘floating piston cylinder’’ 
method. The fourth spot sampling 
method (§ 3175.114(a)(4)) is the use of a 
portable GC, which is discussed in 
§ 3175.113(d). Section 3175.114(a)(5) 
provides that the BLM would post other 
approved methods on its website once 
they are reviewed by the PMT and 
approved by the BLM. 

Section 3175.114(b) allows the use of 
a vacuum gathering system when the 
operator uses a ‘‘purging—fill and 
empty’’ method or a helium ‘‘pop’’ 
method and when the flowing pressure 
is less than or equal to 15 psig. Of the 
four spot sampling methods allowed in 
this section, API 14.1, Subsection 11.10, 
recommends that only the ‘‘purging— 
fill and empty’’ method and the helium 
‘‘pop’’ method be used in conjunction 
with the vacuum gathering system. As a 
result, the ‘‘floating piston cylinder’’ 
method is not allowed in conjunction 
with a vacuum gathering system. Based 
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on comments on § 3175.113(d)(5), the 
BLM removed the prohibition for using 
portable GCs when the pressure is less 
than 15 psig. 

Several comments objected to the 
BLM’s piecemeal adoption of API 14.1 
and GPA 2166 and stated that the BLM 
should have incorporated both 
documents in whole, including all of 
the sampling methods referred to in 
Appendix F of API 14.1. One 
commenter also objected to the BLM’s 
incorporating these standards and then 
using the standards to sample gas 
containing liquids. The commenter 
stated that both of these standards are 
only intended for single phase gas 
sampling and should not be applied 
when liquids are present. The BLM did 
not make any changes as a result of 
these comments. The issue of sampling 
with liquids present is discussed under 
§ 3175.112. The BLM is only enforcing 
specific parts of API 14.1 and GPA 2166 
because these parts are directly relevant 
to the BLM’s goal of ensuring that 
samples are properly taken and are clear 
and enforceable as written. 

The BLM selected the sampling 
methods described in this section 
because data show they work well at the 
HCDP under the controlled temperature 
conditions, and both the ‘‘purging—fill 
and empty’’ and helium ‘‘pop’’ methods 
are repeatable, as documented in the 
July 2004 study, Evaluation of a 
Proposed Gas Sampling Method 
Performance Verification Test Protocol, 
conducted by Southwest Research 
Institute for the United States Minerals 
Management Service. The methods 
indicated in this subpart were chosen 
for a combination of ease of use and 
accurate determination of the 
composition and heating value in field 
situations. The BLM found: (1) The 
evacuated cylinder method is prone to 
leaky valves or operator error that could 
introduce air into the evacuated 
cylinder; (2) The reduced-pressure 
method can cause condensation of 
heavy components with re-vaporization 
prior to sampling because this process is 
below the pressure of the pipeline, 
leading to cooling from the expansion of 
the gas; (3) With the water displacement 
method, water can absorb carbon 
dioxide, hydrogen sulfide, and other 
components which will affect the water 
vapor content of the sample; (4) Similar 
issues were found utilizing the glycol 
displacement method; and (5) The 
purged-controlled rate method 
encouraged the possibility of liquids 
condensing due to the pressure 
reduction as the purging is performed. 

Sec. 3175.115—Spot Samples— 
Frequency 

Sec. 3175.115(a) 
Section 3175.115(a) requires that gas 

samples be taken at least every 6 months 
at low-volume FMPs and at least 
annually at very-low-volume FMPs. The 
BLM determined that annual sampling 
has the potential for biasing the heating 
value. If, for example, an annual sample 
is always taken in January when the 
ambient temperature is low, there could 
be a higher possibility that the heavier 
components could liquefy and bias the 
composition. This would not be 
consistent with § 3175.31(c), which 
requires the absence of significant bias 
in low-volume FMPs. The BLM believes 
that sampling at low-volume FMPs at 
least every 6 months will reduce the 
potential for bias. 

Section 3175.115(a) will require spot 
samples at high- and very-high-volume 
FMPs to be taken at least every 3 
months and every month, respectively, 
unless the BLM determines that more 
frequent analysis is required under 
§ 3175.115(b). The sampling frequencies 
presented in Table 1 to § 3175.110 were 
developed as part of the ‘‘BLM Gas 
Variability Study Final Report,’’ May 21, 
2010. The study used 1,895 gas analyses 
from 217 points of royalty settlement 
and concluded that heating value 
variability is not a function of reservoir 
type, production type, age, richness of 
the gas, flowing temperature, flow rate, 
or other factors that were included in 
the study. Instead, the study found that 
heating value variability appears to be 
unique to each meter. The BLM believes 
that the lack of correlation with at least 
some of the factors identified here could 
be a symptom of poor sampling 
practices in the field. The study also 
concluded that heating-value 
uncertainty over a period of time is 
manifested by the variability of the 
heating value, and more frequent 
sampling would lessen the uncertainty 
of an average annual heating value, 
regardless of whether the variability is 
due to actual changes in gas 
composition or to poor sampling 
practices. The frequencies shown in 
Table 1 to § 3175.110 for high- and very- 
high-volume FMPs are typical of the 
sampling frequency required to obtain 
the heating value certainty levels that 
are required in § 3175.31(b)(1) and (2). 

The BLM received several comments 
on the proposed sampling frequencies 
in Table 1 to § 3175.110 of the proposed 
rule. One commenter did not believe the 
proposed sampling frequencies occurred 
often enough and proposed a frequency 
of once every 6 months for very-low- 
volume and low-volume FMPs, and 

once per month for high- and very-high- 
volume FMPs. The commenter did not 
submit any data or rationale for the 
proposed frequencies. Another 
commenter suggested that increased 
sampling is not needed for ‘‘dry’’ gas 
wells, although no definition of what 
constitutes a ‘‘dry’’ gas well was given 
by commenter, nor did the commenter 
provide any data to support that a lower 
frequency for these FMPs is justified. 
Another commenter stated that the 
frequencies are too high in general and 
do not account for driving time. Again, 
the commenter did not submit any data 
justifying this comment. The BLM did 
not make any changes to the proposed 
rule based on these comments because 
the BLM believes the frequencies are 
reasonable as written in the proposed 
rule and no data were provided to 
justify a different frequency. 

One commenter stated that it is a 
violation of existing contracts to change 
required sampling frequencies. The 
BLM did not make any changes to the 
rule based on this comment because all 
existing Federal oil and gas leases 
require compliance with the applicable 
Federal regulations, even if those 
regulations are stricter than the 
provisions of a gas sales contract 
attached to any particular lease. 

One commenter expressed a concern 
that the BLM was intending to assign a 
Btu value to a particular zone. The BLM 
has no intention of assigning Btu values 
to particular zones. If that were the 
intent, the BLM would have required 
that in the proposed rule instead of 
proposing provisions to ensure the 
accuracy and verifiability of heating 
values measured at each FMP. No 
changes to the rule were made as a 
result of this comment. 

Sec. 3175.115(b) 

Section 3175.115(b) will allow the 
BLM to require a different sampling 
frequency if analysis of the historic 
heating value variability at a given FMP 
results in an uncertainty that exceeds 
what is required in § 3175.31(b)(1) and 
(2). Under § 3175.115(b), the BLM can 
increase or decrease the required 
sampling frequency given in Table 1 to 
§ 3175.110. To implement this 
requirement, the BLM is developing a 
database called GARVS. This database 
will be used to collect gas sampling and 
analysis information from Federal and 
Indian oil and gas operators. GARVS 
will analyze those data to implement 
other gas sampling requirements as 
well. The sample frequency calculation 
in GARVS will be based on the heating 
values entered into the system under 
§ 3175.120(f). 
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Several comments asserted that the 
method of calculating a sampling 
frequency was not provided in the 
proposed rule. While the BLM did not 
propose a calculation method in the 
proposed rule, a calculation method was 
included in the BLM Gas Variability 
Study that was included with the 
documentation on the proposed rule. 
The BLM did not make any changes as 
a result of these comments. 

Many commenters stated that the 
sampling frequency should be based on 
volume, not variability. The BLM 
disagrees. While there is some economic 
rationale for sampling less frequently at 
lower-volume meters, any volume-based 
sampling frequency is arbitrary and 
ignores statistical methods. As stated by 
other commenters, the uncertainty of 
any given heating value is only a 
function of the analytic procedures used 
to obtain and analyze the sample. To 
clarify the comment, if, for example, a 
particular sampling and analysis 
method provides a heating value 
uncertainty of ±2 percent, more frequent 
sampling would not eliminate that 
uncertainty. In other words, if an 
operator took one sample per year and 
was confident that the process was done 
properly and the heating value derived 
from that sample was ±2 percent, there 
would be no benefit to sampling any 
more frequently. The reason for more 
frequent sampling is not related to the 
uncertainty of each sample; rather, it is 
related to the uncertainty of deriving 
heating values over a period of time 
from snapshots of heating values taken 
during that time period. If, for example, 
the heating value at a particular meter 
were always the same, there would be 
no reason to take spot samples from this 
meter regardless of how much volume it 
measured. On the other hand, if the 
heating value at a particular meter were 
known to vary greatly from sample to 
sample, the heating value from one 
sample could misrepresent the average 
heating value of the gas flowing through 
the meter and result in significant 
underpayment or overpayment of 
royalty. The solution would be to take 
more samples of the highly fluctuating 
meter to obtain a better representation of 
the true heating value over time. The 
difference in sampling frequency 
between the first example and the 
second example is not related to the 
volume measured; rather, it is related to 
the degree of heating value variability at 
that meter. The cause of the high degree 
of fluctuation in the second example— 
whether it be actual changes in the gas 
composition, poor sampling practice, or 
environmental conditions during 
sampling—is largely irrelevant. Volume 

has bearing on sampling frequency only 
in that sampling entails a cost and at 
lower-volume meters, the cost of more 
frequent sampling due to high 
variability is simply not worth the 
potential loss or gain in revenue 
resulting from less frequent sampling. 
The BLM incorporated statistically 
based sampling frequencies for high- 
and very-high-volume FMPs where 
economics is not as important a 
consideration and volume-based 
sampling frequencies for lower-volume 
FMPs where economics is a 
consideration. The BLM did not make 
any changes to the proposed rule as a 
result of these comments. 

One commenter stated that based on 
their experience performing gas 
analyses, fluctuations in heating value 
are typically due to changes in pressure, 
temperature, or down-hole equipment 
and have nothing to do with volume. 
The BLM Gas Variability Study did not 
find any correlation between heating 
value variability and pressure, 
temperature, or down-hole equipment. 
The BLM did not make any changes to 
the rule because no changes were 
requested by the commenter. 

One commenter wondered if the BLM 
is requiring increased sampling 
frequency because it believes that 
operators use poor sampling practices. 
The BLM has no data to conclude that 
poor sampling practices are the cause of 
high heating value variability. However, 
there are only two potential causes of 
high variability: The actual composition 
of the gas is changing significantly over 
time or the operator is using poor 
sampling practices. Regardless of the 
cause, the only way to achieve a set 
level of average annual heating value 
uncertainty is to change the sampling 
frequency to achieve the required level 
of uncertainty. As explained elsewhere 
in this preamble, the sampling 
frequency can change (become more or 
less frequent) depending on what the 
data shows for a particular facility over 
time. The BLM did not make any 
changes to the rule based on this 
comment. 

The BLM received numerous 
comments stating that uncertainty and 
variability are two unrelated concepts, 
and the BLM should not use variability 
as a trigger for increased sampling 
frequency. The BLM agrees that 
variability should not be the trigger. 
That is why the BLM is using average 
annual heating value uncertainty as the 
trigger. The relationship between 
variability and average annual heating 
value uncertainty is explained in the 
discussion of § 3175.31(b). The BLM did 
not make any changes to the rule based 
on this comment. 

Several comments suggested that the 
BLM provide industry with the 
sampling frequency algorithm. The BLM 
agrees with this comment and has 
provided the algorithm in the final rule. 
It is the same algorithm provided in the 
BLM Gas Variability Study, which was 
posted at www.regulations.gov with the 
proposed rule. 

Several commenters suggested that 
the BLM should work with industry to 
develop sampling schedules or conduct 
further study before implementing this 
requirement. While the BLM does not 
believe further study is needed to 
support this method, the rule allows the 
BLM to approve other methods that 
achieve the same goal (see 
§ 3175.31(a)(4)). These other methods 
could be developed jointly with 
industry. One commenter stated that 
they were in favor of the requirement to 
allow sampling frequency adjustment. 
The BLM did not make any changes to 
the rule based on this comment, as no 
changes were requested by the 
commenter. 

One commenter stated that changing 
the required sampling frequencies for 
high- and very-high-volume FMPs when 
there is a change in the variability of 
previous heating values would create 
uncertainty for operators of these FMPs, 
posing an excessive burden on industry. 
Based on this and other comments, the 
BLM added a provision in the final rule 
(§ 3175.115(b)(1)) that would prohibit 
the BLM from changing the sampling 
frequency for a high-volume FMP for 2 
years after the FMP starts measuring gas 
(or 4 years from the effective date of the 
rule, whichever is later). For very-high 
volume FMPs, the BLM could not 
change the sampling frequency for 1 
year after the FMP starts measuring gas 
(or 3 years from the effective date of the 
rule, whichever is later). Based on the 
initial 3-month sampling frequency 
required for high-volume FMPs in Table 
1 to § 3175.110, this would result in the 
collection, analysis, and reporting of at 
least eight samples before the BLM 
could change the sampling frequency. 
For very-high-volume FMPs, the 
monthly sampling required in Table 1 to 
§ 3175.110 would yield at least 12 
samples. Assuming the operator is 
tracking the variability of these samples 
using the equation given under the 
definition of heating value variability 
(see § 3175.10(a)), the operator will have 
ample indication that an FMP has a 
variability that is high enough to 
warrant an increased sampling 
frequency. The operator would also 
have the opportunity to address the high 
variability by implementing additional 
training or quality-control measures in 
the sampling and analysis of that FMP. 
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Section 3175.115(b)(3) clarifies that 
the new sampling frequency would 
remain in effect until a different 
sampling frequency is justified by an 
increase or decrease of the variability of 
previous heating values. In proposed 
§ 3175.115(b)(3) (§ 3175.115(b)(4) in the 
final rule), GARVS would have rounded 
down the calculated sampling frequency 
to one of seven possible values: Every 
week, every 2 weeks, every month, 
every 2 months, every 3 months, every 
6 months, or every 12 months. The BLM 
would notify the operator of the new 
required sampling frequency. Several 
comments stated that the increased 
sampling frequency would be difficult 
logistically, especially if it is once per 
week as in the proposed rule. Because 
the BLM agrees that weekly sampling is 
probably not practical in many 
situations, the BLM eliminated the 
requirement for weekly sampling in the 
final rule. A 2-week sampling frequency 
is the maximum sampling frequency 
that the BLM will require under 
§ 3175.115(b)(4) of the final rule. In 
addition, the BLM eliminated the entry 
in Table 1 to § 3175.115 that 
corresponded to weekly sampling. 

One commenter stated that the cost of 
performing additional gas sampling and 
entering the gas analyses into GARVS 
would be prohibitive, although the 
commenter did not submit any data to 
substantiate this claim. The BLM does 
not believe that the new gas sampling 
requirements are cost prohibitive. Under 
the new volume thresholds, very-low- 
volume meters, for which no increase in 
gas sampling frequency is required as 
compared to Order 5, constitute 51 
percent of all FMPs. The rule only 
requires one additional sample per year 
at low-volume FMPs. The estimated cost 
increase for low-volume FMPs, which 
constitute 38 percent of all FMPs, is 
$100 per year per FMP. The rule only 
requires higher sampling frequencies at 
FMPs flowing more than 200 Mcf/day, 
which only constitute 11 percent of 
FMPs. The BLM’s analysis indicates that 
even at a maximum sampling frequency 
of once every 2 weeks, the requirement 
is not cost prohibitive. The BLM does 
not anticipate a significant cost of 
entering the gas analyses into GARVS 
because GARVS will allow a direct 
download of gas analysis data from 
approved third-party software packages 
that most operators already use. The 
BLM did not make any changes to the 
rule as a result of this comment. 

Proposed § 3175.115(b)(4) 
(§ 3175.115(b)(5) in the final rule) would 
have required the operator to install a 
composite sampling system or an on- 
line GC if sampling every week would 
still not be sufficient to achieve the 

certainty levels that would be required 
under § 3175.31(b)(1) or (2). 

The BLM received several comments 
stating that composite samplers and on- 
line GCs are only cost-effective on high- 
volume meters. One commenter stated 
that composite samplers are not cost- 
effective unless the flow rate is over 
5,000 Mcf/day and on-line GCs are not 
cost-effective unless the flow rate is over 
15,000 Mcf/day. Another commenter 
stated that composite samplers and on- 
line GCs are not cost-effective on high- 
volume FMPs (as defined in the 
proposed rule) and the ‘‘low end’’ of the 
very-high-volume threshold. Installed 
cost estimates for on-line GCs given by 
commenters ranged from $45,000 to 
$110,000. The BLM generally agrees 
with these comments and eliminated 
the requirement in the proposed rule for 
high-volume FMPs to use composite 
samplers or on-line GCs if operators 
could not achieve an average annual 
heating value uncertainty of ±2 percent 
through spot sampling. The BLM 
believes that the use of composite 
samplers would not be cost prohibitive 
at very-high-volume FMPs. Although 
the BLM did not receive any cost 
estimates for composite sampling 
systems in the comments, research 
shows that a heated composite sampling 
system costs about $8,000 and using a 
2.5 multiplier for the installed cost, as 
recommended by several commenters, 
results in an installed cost of about 
$20,000. A $20,000 cost would have a 
payout of less than 10 days at a flow rate 
of 1,000 Mcf/day. 

One commenter expressed the 
opinion that the BLM is trying to force 
the use of composite sampling systems 
or on-line GCs at every FMP. Neither the 
proposed rule nor the final rule would 
force every FMP to have a composite 
sampling system or on-line GCs. 
Although the BLM did not make any 
changes to the rule based on this 
comment, the BLM is aware that these 
devices are expensive and removed the 
proposed requirement for composite 
sampling systems or on-line GCs at 
high-volume FMPs. The BLM estimates 
that as a result, only 900 FMPs 
nationwide will fall into the very-high- 
volume category. From the BLM Gas 
Variability Study, approximately 25 
percent of all FMPs included in the 
study would not be able to meet a 1 
percent average annual heating value 
uncertainty with a 2-week sampling 
frequency, the maximum spot sampling 
frequency required in the rule. Some of 
the data in the study also suggest that 
variability tends to be less for higher 
flow rate meters, although the sample 
size was too small to reach any definite 
conclusion. Therefore, the BLM 

estimates that composite sampling 
systems or on-line GCs would only be 
required on a maximum of 225 FMPs, or 
0.3 percent of all FMPs nationwide. 

One commenter stated that composite 
samplers and on-line GCs may not 
perform well with two-phase flow and 
would have no demonstrated benefit. 
The BLM does not believe that FMPs 
flowing at 1,000 Mcf/day or greater will 
have significant issues with two-phase 
flow. Generally, two-phase flow occurs 
at lower-volume meters where it is 
difficult to obtain adequate separation 
and control temperature drop between 
the separator and meter. The commenter 
did not provide any data to substantiate 
their argument that two-phase flow 
would be an issue with higher-volume 
FMPs. The BLM also disagrees that a 
composite sampler would have no 
benefit. A properly designed and 
operating composite sampling system 
will result in a heating value that is 
truly integrated over time, thereby 
eliminating the uncertainty caused by 
basing heating value over a time period 
on heating value ‘‘snapshots’’ in time. 
The BLM did not make any changes as 
a result of this comment. 

One commenter stated that composite 
samplers or on-line GCs may still have 
more than ±2 percent uncertainty. The 
commenter did not provide any data to 
substantiate this claim, however. As 
stated earlier, the performance 
requirement in § 3175.31(b) relates to 
average annual heating value 
uncertainty, not to the uncertainty of a 
single sample or analysis. To address 
this comment, the BLM added language 
to § 3175.115(b)(5) that states, 
‘‘Composite sampling systems or on-line 
gas chromatographs that are installed 
and operated in accordance with this 
section comply with the uncertainty 
requirement of § 3175.31(b)(2).’’ This 
should eliminate any confusion with 
this requirement. 

Sec. 3175.115(c) 
Section 3175.115(c) establishes the 

maximum allowable time between 
samples for the range of sampling 
frequencies that the BLM would require, 
as shown in Table 1 to § 3175.115. This 
allows some flexibility for situations 
where the operator is not able to access 
the location on the day the sample was 
due, although the total number of 
samples required every year would not 
change. For example, if the required 
sampling frequency was once per 
month, the operator would have to 
obtain 12 samples per year. If the 
operator took a sample on January 1st, 
the operator would have until February 
14th to take the next sample (45 days 
later). In the final rule, the BLM 
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adjusted Table 1 to § 3175.115 by 
eliminating the weekly sampling entry 
to correspond to the changes made in 
§ 3175.115(b)(4). 

Sec. 3175.115(d) 
If a composite sampling system or on- 

line GC is required by the BLM under 
§ 3175.115(b)(5) or opted for by the 
operator, § 3175.115(d) requires that 
device to be installed and operational 
within 30 days after the due date of the 
next sample. For example, if the 
required sampling frequency is every 2 
weeks and the next sample is due on 
April 18th, the composite sampling 
system or on-line GC must be 
operational by May 18th. The operator 
is not required to take spot samples 
within this 30-day time period. The 
BLM considers both composite 
sampling and the use of on-line GCs to 
be superior to spot sampling, as long as 
they are installed and operated under 
the requirements in proposed 
§§ 3175.116 and 3175.117, respectively. 

Numerous comments argued that the 
30-day timeframe to install a composite 
sampling system or on-line GC under 
§ 3175.115(d) is too short to account for 
the time to design, order, and install the 
system. The comments suggested 
timeframes ranging from 3 months for 
composite sampling systems to 6 
months for both composite sampling 
systems and on-line GCs. The BLM 
disagrees with these comments because 
the BLM added a provision under 
§ 3175.115(b) that will delay the 
requirement to install a composite 
sampling system or on-line GC at very- 
high-volume FMPs until 1 year of gas 
analysis data are gathered. For very- 
high-volume FMPs, this will result in a 
minimum of 12 samples based on the 
initial monthly sampling frequency 
required in Table 1 to § 3175.110. 

The BLM believes that an operator of 
a very-high-volume FMP should have 
ample indication after 6 months of 
production (i.e., six samples) whether 
the FMP will have a high enough 
heating value variability that a 
composite sampling system or on-line 
GC will likely be required. If the 
operator begins the process of ordering 
a composite sampling system or on-line 
GC after 6 months, it would be ready to 
go within the 30-day timeframe of when 
the BLM requires it to be installed as 
required in § 3175.115(d). The BLM did 
not make any changes as a result of 
these comments. However, the BLM 
made two other revisions based on other 
comments that should result in many 
fewer composite samplers or on-line 
GCs being required as compared to the 
proposed rule. First, given the high 
production-decline rate of many wells 

on Federal and Indian leases, the 1-year 
delay will most likely be enough time 
for many FMPs that were originally 
categorized as very-high-volume to drop 
to lower-volume categories that are not 
subject to the requirement to install on- 
line GCs or composite sampling 
systems. Second, for FMPs that measure 
gas from newly drilled wells, the BLM 
will no longer include any production 
from that well prior to the second full 
month of its production, when 
determining the flow rate category for 
an FMP (see the definition of ‘‘averaging 
period’’ in 43 CFR 3170.3). As a result, 
with these changes, it is likely that 
many FMPs that would have been 
initially categorized as very-high- 
volume in the proposed rule will no 
longer meet the very-high-volume 
threshold in the final rule. 

Sec. 3175.115(e) 
Section 3175.115(e) addresses FMPs 

where a composite sampling system or 
on-line GC was removed from service. 
In these situations, the spot sampling 
frequency for that meter reverts to the 
requirement under § 3175.115(a) and 
(b). The BLM did not receive any 
comments on this section. 

Sec. 3175.116—Composite Sampling 
Methods 

Section 3175.116 sets standards for 
composite sampling. The BLM used API 
14.1, Subsection 13.1, as the basis for 
§ 3175.116(a) through (c). Section 
3175.116(d) requires the composite 
sampling system to meet the heating- 
value uncertainty requirements of 
§ 3175.31(b). 

Although the BLM did not receive any 
comments on this section, we removed 
proposed paragraph (d) , which would 
have required the composite sampling 
system to meet the heating value 
uncertainty requirements of 
§ 3175.31(b). Based on comments 
received on § 3175.115, the BLM added 
a statement to § 3175.115(b)(5) declaring 
that composite sampling systems and 
on-line GCs comply with the heating 
value uncertainty requirements of 
§ 3175.31(b). Therefore, paragraph (d) is 
no longer necessary. 

Sec. 3175.117—On-Line Gas 
Chromatographs 

Section 3175.117 sets standards for 
on-line GCs. Because there are few 
industry standards for these devices, the 
BLM was particularly interested in 
comments on the proposed 
requirements or whether different or 
alternative standards should be adopted. 

The BLM received one comment that 
questioned the use of GPA 2261 for 
extended analysis relating to on-line 

GCs. The BLM agrees with the comment 
and has incorporated by reference GPA 
2286–14, which relates to the 
procedures for obtaining an extended 
analysis. Because extended analyses 
apply to more than just on-line GCs, this 
standard is referenced under 
§ 3175.118(e) (discussed below). 

The BLM also removed proposed 
paragraph (b) from this section, which 
would have required the on-line GC to 
meet the heating value uncertainty 
requirements of § 3175.31(b). Based on 
comments received on § 3175.115, the 
BLM added a statement to 
§ 3175.115(b)(5) declaring that 
composite sampling systems and on-line 
GCs comply with the heating value 
uncertainty requirements of 
§ 3175.31(b). Therefore, paragraph (b) of 
this section is no longer necessary. As 
a result of this change, paragraph (d) of 
this section was moved to paragraph (b). 

Sec. 3175.118—Gas Chromatograph 
Requirements 

This section establishes requirements 
for the analysis of gas samples. 

Sec. 3175.118(a) 
Under proposed § 3175.118(a), these 

minimum standards would have 
applied to all GCs, including portable, 
on-line, and stationary laboratory GCs. 
These requirements were derived 
primarily from two industry standards: 
GPA 2261–00 and GPA 2198–03. The 
BLM received several comments that 
GPA 2261–00 has been updated with 
GPA 2261–13, and that the BLM should 
be incorporating the most recent version 
of this standard. The BLM agrees with 
these comments and incorporates GPA 
2261–13 into the final rule. The BLM 
also deleted the word ‘‘designed’’ from 
the requirement because GC technology 
may progress faster than the GPA 
standards can be updated and requiring 
GCs to be designed to a specific GPA 
standard could impede the acceptance 
of new technology. 

Sec. 3175.118(b) 
Proposed § 3175.118(b) would have 

required that gas samples be run until 
three consecutive runs met the 
repeatability standards stated in GPA 
2261–00. Obtaining three consistent 
analysis results would have ensured 
that any contaminants in the GC system 
have been purged and that system 
repeatability is achieved. This proposed 
section would have also required that 
the sum of the un-normalized mole 
percentages of the gas components 
detected are between 99 percent and 
101 percent to ensure proper 
functioning of the GC system. This 
requirement was based on GPA 2261– 
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00. The mole percentage is the percent 
of a particular molecule in a gas sample. 
For example, if there were 2 propane 
molecules for every 100 molecules in a 
gas sample, the mole percentage of 
propane would be 2. If the GC were 
perfectly accurate (zero uncertainty), the 
sum of mole percentages would always 
add up to 100. However, due to the 
uncertainties in the calibration and 
operation of the GC, the sum of the mole 
percentages varies from 100 percent. 
The amount of variation is an indication 
of how well the GC is performing and 
is a tool for quality control. 

The BLM received numerous 
comments objecting to the proposed 
requirement to run analyses until the 
sum of the un-normalized mole 
percentage is between 99 percent and 
101 percent. The commenters stated that 
this is only applicable when verifying 
the GC and not for the actual analysis. 
The comments stated that this is often 
unachievable for portable GCs because 
of changes in atmospheric pressure 
during the analysis, especially when the 
inlet pressure to the GC is less than 30 
psig. Suggestions included a range of 97 
to 103 mole percent and 98 to 102 mole 
percent. The BLM agrees with these 
comments and changed the rule to read 
‘‘97 to 103’’ mole percent. This would 
apply to both portable GCs and 
laboratory GCs. 

The BLM received numerous 
comments objecting to the proposed 
requirement to perform analyses until 
three consecutive runs are within the 
repeatability tolerance listed in GPA 
2261–00. The commenters stated that 
the repeatability tolerances are not 
applicable to the analysis of field 
samples and that they only apply to 
calibration gas. One commenter stated 
that it can be difficult to extract more 
than three samples from a sample 
cylinder due to its limited volume and 
several commenters stated that it would 

be expensive and time consuming to 
meet the GPA repeatability standard for 
each sample. Several commenters stated 
that this is not applicable for portable 
GCs because the composition of the gas 
may actually change as more samples 
are run through the GC. Some 
commenters suggested that the rule 
require two consecutive runs, but only 
for calibration and verification. The 
BLM agrees with these comments and 
deleted this requirement altogether for 
laboratory GCs. 

The BLM believes that some criteria 
for portable GCs are needed and added 
a repeatability requirement to 
§ 3175.113(d)(5) as a result. For high- 
volume FMPs, the operator must 
continue to analyze samples until three 
consecutive samples result in a 
difference between the maximum and 
minimum heating value of 16 Btu/scf or 
less. For very-high-volume FMPs, the 
limit is 8 Btu/scf. These limits were 
derived from the statistical method used 
in API 4.2, Appendix C, for determining 
the maximum allowable difference 
between proving runs necessary to 
achieve a set level of uncertainty. The 
equation used for this determination in 
Appendix C is: 

Where: 
(a)MF = uncertainty of the average in the 

meter proving set 
(w)MF = (high value—low value) of n runs in 

the proving set, divided by the average 
of the data set 

t(%,n–1) = student ‘‘t’’ function, where the 
percentage is the confidence level and n 
is the number of proving runs 

D(n) = factor that converts (high value—low 
value) to standard deviation 

This equation is equally applicable to 
heating value deviation in successive gas 
analysis runs and is rewritten by substituting 
‘‘HV’’ (heating value) for ‘‘MF’’ (meter factor): 

Where: 

(a)HV = uncertainty of the average in the gas 
analysis set; 

(w)HV = (high value¥low value) of n runs in 
the proving set, divided by the average 
of the data set; and 

n = the number of consecutive samples used 
for analysis. 

The accuracy of the heating value 
uncertainty in the data analysis set is 
defined as the average annual 
uncertainty in § 3175.31(b), which is 2 
percent for high-volume FMPs and 1 
percent for very-high-volume FMPs. The 
BLM realizes that average annual 
heating value uncertainty is not the 
same as the uncertainty of average 
heating value in the data analysis set. In 
reality, the uncertainty of the average 
heating value in the data analysis set 
should be much less than the average 
annual heating value uncertainty, 
perhaps as much as five times less. For 
example, in § 3174.11, the allowable 
meter factor difference between 
provings is 0.25 percent, while the 
maximum allowable deviation between 
meter factors during a proving is 0.05 
percent. The allowable meter factor 
difference is analogous to the average 
annual heating value and the maximum 
allowable deviation between meter 
factors during a proving is analogous to 
the maximum allowable deviation 
between consecutive heating values 
when using a portable GC. For high- 
volume FMPs, a value of 2 percent is 
substituted for (a)HV in the equation 
above, the value of t for a 95 percent 
confidence level and three samples is 
4.303, and the value of D(n) for three 
samples is 1.693. With these values, the 
above equation is solved for w(HV) as 
follows: 

The result of this equation (0.013 or 
1.3 percent) is the maximum deviation 
allowed between the maximum and 
minimum heating value determined 
over three consecutive samples that will 
result in a data set uncertainty of 2 
percent. Using an average heating value 
of 1,200 Btu/scf, the maximum 
allowable deviation in heating value is 
16 Btu/scf. For very-high-volume FMPs 
(one percent uncertainty), the maximum 
allowable deviation is 8 Btu/scf. The 

BLM believes that, in practice, heating 
value variability over three consecutive 
samples is well within this tolerance in 
most cases. 

Sec. 3175.118(c) 

In the final rule, the BLM combined 
§ 3175.118(c) through (h) of the 
proposed rule into § 3175.118(c) 
because all of these paragraphs address 
the calibration of GCs. Therefore, 
comments relating to the provisions of 

§ 3175.118(c) through (h) of the 
proposed rule are all addressed here. 

Proposed § 3175.118(c) would have 
set a minimum frequency for 
verification of GCs. More frequent 
verifications would have been required 
for portable GCs (§ 3175.118(c)(1) of the 
proposed rule) because these devices 
may be exposed to field conditions such 
as temperature changes, dust, and 
transportation effects. All of these 
conditions have the potential to affect 
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calibration. In contrast, laboratory GCs 
(§ 3175.118(c)(2) of the proposed rule) 
are not exposed to these conditions; 
therefore, they do not need to be 
verified as often. 

The BLM received several comments 
objecting to the requirement in 
§ 3175.118(c)(1) of the proposed rule to 
verify a portable GC within 24 hours of 
taking a sample at an FMP. The 
commenters stated that daily 
verification of a GC is impractical 
because of the time it takes to do the 
verification and that the calibration 
facility is at a fixed location. One 
commenter stated that daily verification 
is not needed if the lab follows strict 
quality control procedures. The BLM 
agrees with these comments and 
changed the verification frequency for 
portable GCs to coincide with that for 
laboratory GCs (once every 7 days) and 
moved the requirement to 
§ 3175.118(c)(1). 

Proposed § 3175.118(d) would have 
required that the gas used for 
verification be different than the gas 
used for calibration. This requirement 
was proposed because it is relatively 
easy to alter the composition of a 
reference gas if it is not handled 
properly. An errant reference gas used 
to calibrate a GC would not be detected 
if the same gas is used for verification, 
which could lead to a biased heating 
value. 

The BLM received several comments 
objecting to the requirement in 
proposed § 3175.118(d). These 
comments recommended deleting this 
provision because compromised 
calibration gas can be detected with 
quality control procedures such as 
monitoring the response factors of the 
calibration gas. The commenters also 
stated that neither GPA nor API require 
this and the operator would have to 
have two bottles of certified calibration 
gas which is expensive. The BLM agrees 
with these comments and deleted the 
requirement as a result. However, in its 
place, the BLM added minimum quality 
control requirements to the final rule. 
These requirements are in: 
§ 3175.118(c)(3), which requires the 
operator to authenticate all new gases 
under the standards of GPA 2198–03, 
Section 5; § 3175.118(c)(4), which 
requires the operator to maintain the gas 
under GPA 2198–03, Section 6; and 
§ 3175.118(c)(5), which requires a GC to 
be calibrated if the composition of the 
calibration gas as determined by the GC 
varies from the certified composition of 
the calibration gas by more than the 
reproducibility values listed in GPA 
2261–13, Section 10. 

Section 3175.118(c)(5) (§ 3175.118(e) 
in the proposed rule) would have 

required a calibration of the GC if the 
repeatability identified in GPA 2261–00, 
Section 9, could not be achieved during 
a verification. 

Numerous comments objected to this 
and said that the intent of the GPA 
standard cited was only for replication 
of the same sample. The BLM agrees 
with these comments and changed the 
wording to reference the 
‘‘reproducibility’’ standard in GPA 
2261–13, instead of the repeatability 
standard. The BLM believes this change 
is appropriate because it accounts for 
differences in analyzing the same 
sample between different laboratories. 
The different laboratories are, in this 
case, the laboratory from which the 
calibration gas originated and the 
laboratory receiving and testing the 
calibration gas. The BLM also updated 
the reference from GPA 2261–00 in the 
proposed rule to GPA 2261–13 in the 
final rule. 

Section 3175.118(f) in the proposed 
rule, requiring a GC to be re-verified if 
a calibration was performed, was moved 
to § 3175.118(c)(6) in the final rule. The 
BLM did not receive any comments on 
this section. 

The requirement in § 3175.118(h) of 
the proposed rule for all calibration 
gases to meet the standards of GPA 
2198–03 was moved to § 3175.118(c)(2) 
of the final rule. The BLM did not 
receive any comments on this 
paragraph. 

Sec. 3175.118(d) 
Section 3175.118(d) requires 

documentation of the verification, 
calibration, and quality control process, 
which includes the requirements from 
§ 3175.118(i) in the proposed rule. This 
section requires the documentation to 
be retained as required under the 
record-retention requirements in 43 CFR 
3170.6 and provided to the BLM on 
request. For portable GCs, the rule 
(§ 3175.113(d)(4)) requires 
documentation to be available onsite. 
The purpose of the latter requirement is 
that it allows the BLM to inspect the 
verification documents while 
witnessing a spot sample that is taken 
with a portable GC. If the verification 
has not been performed in accordance 
with the requirements of § 3175.118(d), 
the GC cannot be used to analyze the 
sample. 

The BLM added three new 
requirements to the documentation 
requirements in this section (proposed 
§ 3175.118(i)). These new requirements 
will help ensure that operators are 
implementing the quality-control 
measures required in the final rule in 
lieu of the requirement in the proposed 
rule to use a different gas for verification 

than was used for calibration. Section 
3175.118(d)(7)(ii) requires 
documentation that new calibration gas 
was authenticated under 
§ 3175.118(c)(3), and 
§ 3175.118(d)(7)(iii) requires 
documentation that calibration gas was 
maintained under § 3175.118(c)(4). 
Section 3175.118(d)(8) also requires the 
documentation to include the 
chromatograms generated during the 
verification process. 

Sec. 3175.118(e) 
The BLM received several comments 

stating that GPA 2261–13 is intended for 
analyses through hexanes-plus and 
should not be used for the extended 
analysis that the BLM is requiring under 
§ 3175.119(b). The commenters 
recommended that the BLM incorporate 
by reference GPA 2286–14, which is 
used for extended analysis. The BLM 
agrees with these comments and added 
§ 3175.118(e) to the final rule to require 
extended analyses to be taken in 
accordance with GPA 2286–14, which is 
incorporated by reference in the final 
rule. This paragraph allows the BLM to 
approve other methods as well. 

Sec. 3175.119—Components To Analyze 
Section 3175.119(a) of the final rule 

requires gas analyses through hexane+ 
(C6+) for all low- and very-low-volume 
FMPs. For high- and very-high-volume 
FMPs where the concentration of C6+ 
exceeds 0.5 mole percent, the operator 
has two options. One option 
(§ 3175.119(b)) is for the operator to take 
an extended analysis (through C9+) 
every time the sample exceeds 0.5 mole 
percent of C6+. The other option 
(§ 3175.119(c)) is for the operator to take 
periodic extended analyses and adjust 
the hexane-heptane-octane split (see 
§ 3175.126(a)(3)) based on those 
periodic analyses to eliminate any 
heating value bias that may exist. The 
second option could be more attractive 
to operators of FMPs that consistently 
have concentrations of C6+ in excess of 
0.5 mole percent. 

Analysis through C6+ is common 
industry practice and does not represent 
a significant change from existing 
procedures. Although components 
heavier than hexane exist in gas 
streams, these components are typically 
included in the C6+ concentration given 
by the GC by using an assumed split of 
hexane, heptane, and octane. Under 
proposed § 3175.126(a)(3), the heating 
value of C6+ would have been derived 
from an assumed gas mixture consisting 
of 60 mole percent hexane, 30 mole 
percent heptane, and 10 mole percent 
octane. At concentrations of C6+ below 
the 0.25 mole percent threshold given in 

VerDate Sep<11>2014 00:13 Nov 17, 2016 Jkt 241001 PO 00000 Frm 00074 Fmt 4701 Sfmt 4700 E:\FR\FM\17NOR5.SGM 17NOR5m
st

oc
ks

til
l o

n 
D

S
K

3G
9T

08
2P

R
O

D
 w

ith
 R

U
LE

S
5



81589 Federal Register / Vol. 81, No. 222 / Thursday, November 17, 2016 / Rules and Regulations 

proposed § 3175.119(b), the uncertainty 
due to the assumed gas mixture given in 
§ 3175.126(a)(3) does not significantly 
contribute to the overall uncertainty in 
heating value and would not 
significantly affect royalty. 

Proposed § 3175.119(b) would have 
required an extended analysis of the gas 
sample, through nonane+, if the 
concentration of C6+ from the standard 
analysis is 0.25 mole percent or greater. 
As indicated in Table 1 to § 3175.110, 
this requirement does not apply to very- 
low-volume FMPs or low-volume FMPs. 
The threshold of 0.25 mole percent was 
derived through numerical simulation 
of the assumed composition of C6+ (60 
mole percent hexanes, 30 mole percent 
heptanes, and 10 mole percent octanes) 
compared to randomly generated values 
of hexanes, heptanes, octanes, and 
nonanes. The numerical simulation 

showed that the additional uncertainty 
of the fixed C6+ mixture required in 
§ 3175.126(a)(3) does not significantly 
add to the heating value uncertainties 
required in § 3175.31(b), until the mole 
percentage of C6+ exceeds 0.25 mole 
percent. In the proposed rule, the BLM 
sought data that confirms or refutes the 
results of our numerical simulation. 
Specifically, we sought data comparing 
heating values determined with a C6+ 
analysis with heating values of the same 
samples determined through an 
extended analysis. 

The BLM received multiple comments 
objecting to the requirement to perform 
an extended analysis because, according 
to the commenters, extended analyses 
are expensive and provide little royalty 
or revenue benefit. The BLM received 
one comment that the 60–30–10 split of 
C6+ approximates the result of a C6+ 

analysis in a fair and equitable manner, 
and that the BLM should consider 
custom splits only in locations with 
high C6+ concentrations. 

One commenter indicated that the 
difference in heating value between a 
C6+ analysis and an extended analysis is 
less than the accuracy of the GC, and 
therefore, is not significant. Several 
commenters submitted data showing the 
difference in heating value based on a 
C6+ analysis and an extended analysis. 
The BLM analyzed these data and 
generated a graph showing the 
difference in heating value between a 
C6+ analysis and an extended analysis 
as a function of the mole percentage of 
C6+, assuming a 60–30–10 split of 
hexane, heptane, and octane, 
respectively (Figure 2). 

The BLM does not believe that Figure 
2, generated from the data supplied by 
the commenters, supports the 
commenter’s conclusions that the 
difference between an extended analysis 
and a C6+ analysis is less than the 
accuracy of a GC and is not significant 
or necessary. To analyze these data, the 
BLM first determined whether the 
apparent bias in the data as the mole 

percent of C6+ increases is statistically 
significant. To do this, the BLM used 
the reproducibility column from Table 
VI of GPA 2261–13, which gives an 
indication of the amount of deviation a 
given component will exhibit when a 
sample containing that component is 
analyzed at different laboratories. The 
BLM then applied these 
reproducibilities to an assumed gas 

analysis that resulted in a heating value 
similar to the heating values supplied 
by the commenter (approximately 1,119 
Btu/scf) using a ‘‘Monte Carlo’’ 
methodology. From this analysis, the 
uncertainty in any given heating value 
is approximately ±2 Btu/scf at a 95 
percent confidence level. The threshold 
of significance, using the definition 
provided in subpart 3170 is: 

Where: 

Ts = threshold of significance 
Ua = the uncertainty of data set a 
Ub = the uncertainty of data set b 

Because this analysis compares data 
points to each other, the uncertainty of 
both data sets ‘‘a’’ and ‘‘b’’ is ±2 Btu/scf, 
which yields a threshold of significance 
of ±2.8 Btu/scf. In other words, any 

difference between two data points that 
is greater than ±2.8 Btu/scf is 
statistically significant, and is outside 
the uncertainty associated with the gas 
chromatograph that derived these data 
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points. From Figure 2, there are three 
points that fall outside of the ±2.8 Btu/ 
scf threshold at the bottom right-hand 
part of the graph. These three points 
include three of the four highest mole 
percentages of C6+ included in the data 
(1.0, 1.1, and 1.15 mole percent C6+). As 
a result, the BLM concludes that the 
data presented by the commenters 
indicates a statistically significant bias 
associated with the assumed 60–30–10 
split of C6+ when the mole percent of 
C6+ is 1.0 mole percent or higher. 
Therefore, the BLM disagrees with the 
comment that the difference in heating 
value between a C6+ analysis and an 
extended analysis is less than the 
accuracy of the GC, and therefore it is 
not significant. The BLM did not make 
any changes to the rule based on these 
comments. 

Commenters also made various 
suggestions regarding extended analysis 
that included not requiring an extended 
analysis in any circumstance and 
adjusting the C6+ threshold for requiring 
an extended analysis to a higher 
percentage (suggested values ranged 
from 0.5 mole percent to 1.0 mole 
percent). The BLM agrees with the 
comments suggesting a different 
threshold and changed the threshold at 
which an extended analysis is required 
from 0.25 mole percent in the proposed 
rule to 0.50 mole percent in the final 
rule. Not only does Figure 2 show a bias 
in the heating value when the mole 

percent of C6+ exceeds 1.0 mole percent 
(assuming a C6+ split of 60–30–10 
hexane, heptane, and octane, 
respectively), Figure 2 also suggests a 
correlation (correlation coefficient of 
0.61) between the concentration of C6+ 
and heating value. 

The BLM notes that Figure 2 is based 
on one data set that contains a fairly 
narrow range of heating values (1,086 
Btu/scf to 1,181 Btu/scf) and, as such, 
may not be representative of potential 
bias or correlations that exist outside of 
that heating value range. Based on the 
threshold of significance analysis 
describe above, the BLM agrees that the 
0.25 mole percent threshold from the 
proposed rule is too low and most likely 
would be less than the uncertainty of 
most GCs. However, the BLM believes 
that a threshold of 1 mole percent of C6+ 
is too high because the evidence 
supplied by one of the commenters 
(Figure 2) demonstrates that statistically 
significant bias is already present when 
the mole percent of C6+ reaches 1 
percent. As a result, the BLM raised the 
threshold to 0.5 mole percent of C6+, 
which is one of the thresholds suggested 
by a commenter. The BLM believes that 
the 0.5 mole-percent threshold is a 
reasonable balance between ensuring 
that heating values are not biased and 
reducing the economic burden to 
operators associated with the 0.25 mole 
percent threshold in the proposed rule. 

Several commenters suggested that 
instead of requiring an extended 
analysis every time the C6+ analysis 
exceeds the threshold, the operator 
could periodically perform an extended 
analysis and, based on that analysis, 
could adjust the C6+ split (hexane, 
heptane, and octane) to eliminate any 
bias. The BLM agrees with this 
comment and included a new 
§ 3175.119(c) that will allow this in lieu 
of performing an extended analysis 
every time the mole percent exceeds the 
threshold. If the operator chooses this 
option, the new paragraph requires an 
extended analysis once per year for 
high-volume FMPs and twice per year 
for very-high-volume FMPs. 

One commenter suggested basing the 
threshold on the Btu content in 
combination with the mole percentage 
of C6+. The BLM analyzed the 
suggestion of basing the threshold on 
the Btu content rather than on the mole 
percentage of C6+. Figure 3 shows the 
same data as in Figure 2, but plotted 
against heating value instead of the 
mole percentage of C6+. Based on an 
analysis of Figure 3, the BLM believes 
the relationship between heating value 
difference and heating value (correlation 
coefficient of 0.24) is much less clear 
than the relationship between heating 
value difference and concentration of 
C6+; therefore, the BLM did not adopt 
the suggestion to base the threshold on 
heating value. 

One commenter provided some cost 
data to show the additional cost of 
requiring extended analyses as 
compared to a standard C6+ analysis. 

While the BLM acknowledges that 
extended analyses are more expensive 
than C6+ analyses, the changes made to 
the final rule (increasing the threshold 

from 0.25 mole percent C6+ to 0.50 mole 
percent C6+ and allowing periodic 
extended analysis to adjust the hexane, 
heptane, octane split) will minimize 
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these costs. In addition, the BLM 
considered these costs in determining 
the thresholds for the various flow-rate 
categories (see the BLM Threshold 
Analysis). However, in the Threshold 
Analysis, the cost of complying with the 
requirements in the final rule relating to 
volume measurement were higher than 
the cost of complying with the 
requirements in the final rule relating to 
heating value determination. Therefore, 
the thresholds are based on the cost of 
volume determination rather than on 
the costs of heating value determination. 
The BLM did not make any changes 
based on this comment. 

Several commenters objected to the 
BLM simulation used to determine the 
0.25 mole percent threshold and the 
significant variance in heating value 
which resulted from the simulation. 
Other commenters requested that the 
simulation be provided for review, and 
suggested further review prior to 
implementing this rule. Multiple 
commenters expressed concern over the 
availability or ability of many labs to 
provide the extended analysis, and 
whether measurement systems are able 
to handle the extended analysis input. 
The BLM did not make any changes to 
the rule based on these comments. The 
BLM did not provide the simulation 
because it only established the basis for 
the proposed threshold. The BLM 
specifically asked for data showing the 
difference between C6+ analysis and an 
extended analysis as a function of the 
concentration of C6+ and based the final 
threshold on this data. The BLM was 
unable to evaluate comments 
concerning the laboratory’s ability to 
perform C6+ analysis, and those that 
contended measurement systems may 
not be able to take a C6+ analysis as 
input, because the commenters did not 
supply data or rationale to support their 
comment. A comment also stated that 
low-volume and very-low-volume FMPs 
should be exempt from uncertainty of 
heating value, and that extended 
analysis should only be required once 
per year. Low- and very-low-volume 
FMPs were exempt from the extended 
analysis requirement in the proposed 
rule, and are still exempt in the final 
rule, as shown in Table 1 to § 3175.110. 
The BLM did change the rule by adding 
§ 3175.119(c) which allows operators of 
high-volume FMPs the option of 
performing an extended analysis once 
per year; operators of very high-volume 
FMPs have the option of performing a 
semi-annual extended analysis. 

Sec. 3175.120—Gas Analysis Report 
Requirements 

Section 3175.120 establishes 
minimum standards for the information 

that must be included in a gas analysis 
report. This information allows the BLM 
to verify that the sampling and analysis 
comply with the requirements in 
§ 3175.110, and enables the BLM to 
independently verify the heating value 
and relative density used for royalty 
determination. 

Section 3175.120(a) establishes the 
minimum requirements for the 
information required in a gas analysis 
report. The BLM did not receive any 
comments on this paragraph. 

Section 3175.120(b) requires that gas 
components not tested be annotated as 
such on the gas analysis report. It is 
common practice for industry to include 
a mole percentage for each component 
shown on a gas analysis report, even if 
there was no analysis run for that 
component. For example, the gas 
analysis report might indicate the mole 
percentage for hydrogen sulfide to be 
‘‘0.00 percent,’’ when, in fact, the 
sample was not tested for hydrogen 
sulfide. 

The BLM received several comments 
objecting to this requirement because 
they said it would take time and money 
to implement and may require 
reprogramming of some systems. For the 
following reasons, the BLM did not 
make any changes to the rule based on 
these comments. The BLM believes that 
the current practice of reporting zero 
concentration for untested components 
is misleading and potentially dangerous, 
especially for components such as 
hydrogen sulfide. For example, if a gas 
analysis report shows a concentration of 
zero for hydrogen sulfide, the person 
looking at the analysis could falsely 
conclude that there is no hydrogen 
sulfide present. This could have serious 
safety consequences. Unless an 
extended analysis is run, concentrations 
of hexanes, heptanes, octanes, and 
nonanes are not individually tested; 
however, many gas analyses report zero 
for these concentrations. Because the 
BLM is requiring extended analyses in 
some cases (see § 3175.119(b)), the 
reporting of zero for hexanes, heptanes, 
octanes, and nonanes, when these 
components are not tested, is 
misleading because it could indicate 
that an extended analysis was run when 
it was not. Although the commenters 
did not quantify for the BLM the 
additional time and expense they would 
incur from this requirement, the BLM 
believes that it would be negligible. One 
commenter suggested that a blank or 
null entry of a component in a gas 
analysis could be used to indicate that 
it was not tested. While the BLM agrees 
with this comment, no changes were 
made to the rule because the suggestion 

would satisfy the requirement as 
written. 

Section 3175.120(c) specifies that 
heating value and relative density must 
be calculated under API 14.5, while 
§ 3175.120(d) specifies that 
supercompressibility be calculated 
under AGA Report No. 8. The BLM 
changed the reference from API 14.2 in 
the proposed rule to AGA Report No. 8 
in the final rule because the BLM 
determined that the API 14.2 standard 
primarily referenced the AGA Report 
No. 8 standard. The BLM believes that 
the latter is the most appropriate source 
for the supercompressibility 
calculations. 

One commenter stated that the rule 
needs to specify the version and date of 
API 14.5 and API 14.2, and went on to 
suggest that the BLM should adopt the 
new standards for calculating the 
thermodynamic properties of gas in 
14.2.1 and 14.2. The BLM did not make 
any changes to the rule as a result of this 
comment because the incorporation by 
reference section of the rule (§ 3175.30) 
already specifies the version and date. 
The new version of API 14.2 that the 
commenter refers to is not yet publically 
available; therefore the BLM cannot 
incorporate it. As noted above, the BLM 
references AGA Report No. 8 in the final 
rule instead of API 14.2. 

Proposed § 3175.120(e) would have 
required operators to submit all gas 
analysis reports to the BLM within 5 
days of the due date for the sample. For 
high-volume and very-high-volume 
FMPs, the gas analyses would be used 
to calculate the required sampling 
frequencies under § 3175.115(c). 
Requiring the submission of all gas 
analyses allows the BLM to verify 
heating-value and relative-density 
calculations and it allows the BLM to 
determine operator compliance with 
other sampling requirements in 
proposed § 3175.110. The method of 
determining gas sampling frequency for 
high-volume and very-high-volume 
FMPs assumes a random data set. The 
intentional omission of valid gas 
analyses would invalidate this 
assumption and could result in a biased 
annual average heating value. This 
could be considered tampering with a 
measurement process under 43 CFR 
3170.4. 

The BLM received many comments 
objecting to the 5-day timeframe to 
submit gas analyses to the BLM. The 
comments stated that 5 days is not 
reasonable because of the process 
required to obtain the analysis, send it 
out to a laboratory, get it analyzed, and 
then evaluate the analysis. Commenters 
suggested timeframes ranging from 15 
days to 30 days. The BLM agrees with 
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these comments and changed the 
timeframe from 5 days to 15 days. The 
BLM believes that 15 days is a 
reasonable amount of time in which to 
obtain, analyze, evaluate, and submit 
the results to the BLM. The BLM did not 
opt for a longer period of time because 
this could cause confusion when, for 
example, the required sampling 
frequency is twice per month. In this 
case, a longer timeframe could result in 
overlapping periods of time. 

One commenter questioned how an 
operator would meet the 5-day reporting 
timeframe in the proposed rule if the 
well is not flowing at the time the 
sample was due. The BLM addresses 
this situation in § 3175.113(a) of both 
the proposed and final rule. If the FMP 
is not flowing at the time the sample is 
due, the operator has 15 days from the 
resumption of flow to sample the FMP. 

Proposed § 3175.120(f) would have 
required operators to submit all gas 
analysis reports to the BLM using the 
GARVS online computer system that the 
BLM is developing. Under the proposed 
rule, operators would have been 
required to submit all gas analyses 
electronically, unless the operator is a 
small business, as defined by the U.S. 
Small Business Administration, and 
does not have access to the Internet. The 
BLM received numerous comments on 
this requirement stating that the BLM 
should delay implementation of this 
requirement until GARVS is developed 
and the industry knows what the system 
requirements will be. The BLM agrees 
with this comment and is delaying this 
requirement for 2 years from the 
effective date of this rule. For further 
discussion of GARVS implementation, 
see the earlier discussion of § 3175.60. 

Sec. 3175.121—Effective Date of a Spot 
or Composite Gas Sample 

Proposed § 3175.121 would have 
established an effective date for the 
heating value and relative density 
determined from spot or composite 
sampling and analysis. Section 
3175.121(a) establishes the effective 
date as the date on which the spot 
sample was taken unless it is otherwise 
specified on the gas analysis report. For 
example, industry will sometimes 
choose the first day of the month as the 
effective date to simplify accounting. 
While the BLM believes this is an 
acceptable practice, there is a need to 
place limits on the length of time 
between the sample date and the 
effective date based on inconsistencies 
found as part of the Gas Variability 
Study discussed earlier. Section 
3175.121(b) establishes that the effective 
date can be no later than the first day 
of the month following the date on 

which the operator received the 
laboratory analysis of the sample. This 
accounts for the delay that often occurs 
between taking the sample, obtaining 
the analysis, and applying the results of 
the analysis. If, for example, a sample 
were taken toward the end of March, the 
results of the analysis may not be 
available until after the first of April. 
Section 3175.121(b) would allow the 
effective date to be the first of May. 
Based on the Gas Variability Study 
conducted by the BLM, the timing of the 
effective date of the sample is less 
important than the timing of the 
samples taken over the year. 

Proposed § 3175.121(c) would have 
required the effective dates of a 
composite sample to coincide with the 
time that the sample cylinder was 
collecting samples. A composite 
sampling system takes small samples of 
gas over the course of a month or some 
other time period, and places each small 
sample into one cylinder. At the end of 
that time period, the cylinder contains 
a gas sample that is representative of the 
gas that flowed through the meter over 
that time period. Therefore, the 
proposed rule would have established 
the effective date as the date on which 
the composite sample cylinder was 
installed. 

The BLM received multiple comments 
objecting to the requirement that the 
installation date of the composite 
sample cylinder should be the effective 
date of the sample. The commenters 
argued that sample cylinders on 
composite samplers are typically 
removed the last week of the month and 
the heating value and relative density 
from that sample are applied for the 
whole month. The new cylinder is 
installed immediately after the old 
cylinder is removed. If the effective date 
is the day the cylinder is installed, as 
required in the proposed rule, the 
heating value and relative density 
would be extrapolated back nearly a 
month. This, according to commenters, 
is not consistent with industry practice. 
The BLM agrees with these comments 
and made two changes to the rule as a 
result. First, the BLM changed the 
effective date for the composite sample 
from the first of the month that the 
sample cylinder was installed, to the 
first of the month that the sample 
cylinder was removed. Second, the BLM 
added language that allows the BLM to 
accept other methods, as long as they 
are specified on the gas analysis report. 

The BLM received one comment 
suggesting that the proposed effective 
date of spot or composite gas sample 
would cause retroactive adjustments on 
past volumes, heating value and prior 
period corrections resulting in 

resubmission of OGORs, with little or 
no impact on royalty significance. In 
response to this comment, the BLM 
added § 3175.121(d) to clarify that the 
requirements of this section only apply 
to reports generated after January 17, 
2017. 

Sec. 3175.125—Calculation of Heating 
Value and Volume 

Section 3175.125(a) defines how the 
operator must calculate heating value. 
Section 3175.125(a)(1) and (2) define 
how to calculate the gross and real 
heating value. The calculation and 
reporting of gross and real heating value 
are standard industry practices. 

Section 3175.125(b)(1) establishes a 
standard method for determining the 
average heating value to be reported for 
a lease, unit PA, or CA, when the lease, 
unit PA, or CA contains more than one 
FMP. Consistent with current ONRR 
guidance (Minerals Production Reporter 
Handbook, Release 1.0, 05/09/01, 
Glossary at 14), this method requires the 
use of a volume-weighted average 
heating value to be reported. Section 
3175.125(b)(2) establishes a requirement 
for determining the average heating 
value of an FMP when the effective date 
of a gas analysis is other than the first 
of the month. This methodology also 
requires a volume-weighted average for 
determining the heating value to be 
reported. Although this is not 
specifically addressed in the Reporter 
Handbook, the method is consistent 
with the volume-weighted average 
proposed for multiple FMPs. The BLM 
did not receive any comments on this 
section. 

Sec. 3175.126—Reporting of Heating 
Value and Volume 

Section 3175.126 defines the 
conditions under which operators must 
report the heating value and volume for 
royalty purposes. 

Sec. 3175.126(a) 
The reporting of gross and real 

heating value in § 3175.126(a) is 
consistent with standard industry 
practice. The BLM did not receive any 
comments on this paragraph. 

Section 3175.126(a)(1) requires 
operators to report the ‘‘dry’’ heating 
value (no water vapor) unless they make 
an onsite measurement of water vapor 
using a method approved by the BLM. 
This could be a change for some 
operators because gas sales contracts 
often call for ‘‘wet’’ or as-delivered 
heating values to be used. The BLM has 
determined that ‘‘wet’’ heating values 
almost always bias the heating value to 
the low side because the definition of 
‘‘wet’’ heating value assumes the gas is 

VerDate Sep<11>2014 00:13 Nov 17, 2016 Jkt 241001 PO 00000 Frm 00078 Fmt 4701 Sfmt 4700 E:\FR\FM\17NOR5.SGM 17NOR5m
st

oc
ks

til
l o

n 
D

S
K

3G
9T

08
2P

R
O

D
 w

ith
 R

U
LE

S
5



81593 Federal Register / Vol. 81, No. 222 / Thursday, November 17, 2016 / Rules and Regulations 

saturated with water vapor at 14.73 psi 
and 60 °F. If the actual flowing pressure 
of the gas is greater than 14.73 psi or the 
actual flowing temperature is less than 
60 °F, the use of a ‘‘wet’’ heating value 
will overstate the amount of water vapor 
that can be physically present, and, 
therefore, understate the heating value 
of the gas. Therefore, the BLM is 
requiring a ‘‘dry’’ heating value 
determination unless the actual amount 
of water vapor is physically measured 
and reported on the gas analysis report. 
This requirement is consistent with 
established BLM practice as reflected in 
BLM Washington Office Instruction 
Memorandum (IM) 2009–186, dated July 
28, 2009. 

The BLM would have considered 
allowing an adjustment in heating value 
for assumed water-vapor saturation at 
flowing pressure and temperature 
(sometimes referred to as ‘‘as 
delivered’’) in the final rule if sufficient 
data had been presented in the public 
comments to determine under what 
flowing conditions the assumption is 
valid; however, no data were submitted 
with the public comments. 

This section also defines the 
acceptable methods to measure water 
vapor: The BLM may approve a chilled 
mirror, a laser detection system, and 
other methods reviewed by the PMT 
and approved by the BLM. Stain tubes 
and other similar measurement methods 
are not allowed because of the high 
degree of uncertainty inherent in these 
devices. 

The BLM received multiple comments 
objecting to the proposed requirement 
that heating value must be reported 
‘‘dry.’’ These comments indicate that 
‘‘dry’’ Btu creates a bias, and 
recommend that the BLM adopt the 
water-vapor adjustment methods in 
GPA 2172. One commenter stated that 
water saturation was closer to as- 
delivered than dry. While the BLM 
agrees that most gas may have some 
degree of water saturation, the 
commenters did not submit any data to 
substantiate their argument that the gas 
is saturated or the degree to which the 
gas is saturated. The BLM received 
proprietary data from one operator 
outside of the comment period on the 
proposed rule that clearly show that gas 
is not consistently saturated with water 
vapor. According to this data, saturation 
levels range from 20 percent to 100 
percent. Again, no data to the contrary 
was submitted by any of the 
commenters. Assuming that gas is 
always 100 percent saturated with water 
vapor would cause a bias in the reported 
heating value, which would result in the 
underpayment of royalty. The BLM does 
not contest that the requirement to 

report all heating values on a dry basis 
probably results in a bias as well. 
However, under paragraph (a)(1) of this 
section, industry has the option of 
measuring water vapor or developing 
other methods to remove this potential 
bias. The BLM would have no recourse 
for the low bias resulting from allowing 
operators to report on an as-delivered 
basis. The BLM did not make any 
changes to the rule as a result of these 
comments. 

Several comments indicated that the 
water saturation levels on low pressure 
wells (e.g., coalbed methane wells) are 
nearly impossible to obtain with current 
technologies, and determining water 
saturation is prohibitively expensive in 
general gas analysis. One comment 
suggested that all wells should have 
water vapor content measured and that 
water vapor saturation should be 
measured on the same frequency as Btu 
determination. The BLM is not requiring 
operators to measure water vapor; this is 
an economic decision the operator must 
make. If the operator believes that the 
additional royalty they are paying on a 
dry heating value is more than the cost 
of installing and operating water vapor 
measurement equipment, the operator 
would have an economic incentive to 
purchase the equipment. If the operator 
chooses not to install water vapor 
measuring equipment, then the public 
and Indian tribes will not suffer any 
financial loss as a result. In addition, the 
BLM does not require wellhead 
measurement, but measurement prior to 
removal or sales from the lease, unit PA, 
or CA, unless otherwise approved by the 
AO. Therefore, if an operator believes 
that wellhead measurement of water 
vapor is prohibitively expensive, the 
operator could combine the production 
from multiple wells within a lease, CA, 
or unit PA and measure the combined 
stream without needing approval from 
the BLM. The BLM did not make any 
changes to the rule as a result of these 
comments. 

Other comments suggested that the 
BLM should accept the as-delivered 
basis until operators and the BLM can 
figure out a better way to estimate water 
vapor content, and that the presence of 
free water during an inspection 
indicates that the gas is saturated. The 
BLM rejects the idea of using the as- 
delivered basis as the default until the 
BLM and industry can figure out a better 
way to estimate water-vapor content. If 
the BLM were to accept the as-delivered 
basis as the default, industry would 
have no economic incentive to pursue 
more accurate measurement techniques. 
The BLM also rejects the notion that the 
presence of free water indicates the gas 
is saturated with water vapor. While 

that argument may be true at the time 
when the inspection was made, it is also 
possible that the free water will 
disappear when, for example, the 
temperature rises, thereby increasing the 
amount of water vapor the gas can hold. 
The BLM did not make any changes to 
the rule as a result of these comments. 

One commenter requested more time 
to collect data. The BLM rejects the idea 
of granting more time for industry to 
collect data. The BLM has been publicly 
asking for water vapor data at API 
meetings for at least 6 years. The BLM 
did not make any changes to the rule as 
a result of this comment. 

Another commenter expressed 
concerns over the conflict between BLM 
regulations requiring a dry heating value 
and State regulations requiring the 
heating value to be reported on some 
other basis. The BLM did not make any 
changes as a result of these comments. 
The BLM does not believe that the 
requirement to report a dry heating 
value conflicts with State regulations. 
The BLM understands that State 
reporting requirements may differ from 
the BLM and ONRR’s requirements for 
reporting of Federal and Indian 
production. This difference is currently 
seen in reporting of gas volumes, in that 
some states require a pressure base of 
15.05 psia, or 14.65 psia, whereas the 
BLM requirement is 14.73 psia. The 
BLM does not see this difference as a 
conflict, just a variable way to report 
heating value. The BLM did not make 
any changes to the rule as a result of this 
comment. 

Section 3175.126(a)(2) requires the 
heating value to be reported at 14.73 
psia and 60 °F. This requirement is 
consistent with ONRR regulations at 30 
CFR 1202.152(a)(1)(ii). The BLM 
received a comment cautioning that 
heating value and volume must be 
reported at the same pressure or 
temperature and objecting to the 
requirement to report heating value at 
any other standard (such as 14.73 psia 
and 60 °F), than that specified in the 
sales contract. The BLM did not make 
any changes as a result of this comment. 
The BLM acknowledges that the volume 
and heating value reported on the 
monthly OGOR should be at the same 
pressure and temperature. ONRR 
requires that all volumes and heating 
value be reported at a standardized 
pressure of 14.73 psia and 60 °F, even 
when this standard conflicts with the 
gas sales contract. Both the gas volume 
calculation methods (§§ 3175.94 and 
3175.103) and the heating value 
calculation methods (see 
§ 3175.126(a)(2)) require a base pressure 
of 14.73 psia and 60 °F. 

VerDate Sep<11>2014 00:13 Nov 17, 2016 Jkt 241001 PO 00000 Frm 00079 Fmt 4701 Sfmt 4700 E:\FR\FM\17NOR5.SGM 17NOR5m
st

oc
ks

til
l o

n 
D

S
K

3G
9T

08
2P

R
O

D
 w

ith
 R

U
LE

S
5



81594 Federal Register / Vol. 81, No. 222 / Thursday, November 17, 2016 / Rules and Regulations 

The composition of C6+ that would 
have been required under the proposed 
rule for heating value and relative 
density calculation is given in 
§ 3175.126(a)(3). This composition is 
based on examples shown in API 14.5, 
Annex B. 

The BLM received one comment 
suggesting that if an operator has better 
data for this split, they should be able 
to use it, and requested an example of 
how the BLM would implement this. 
Another comment indicated that the 
‘‘actual’’ composition, not the ‘‘deemed’’ 
composition should be used. The BLM 
agrees with these comments and added 
a paragraph to the final rule that would 
allow operators to use a hexane- 
heptane-octane split that is derived from 
an extended analysis taken under 
§ 3175.119(c). In this scenario, operators 
would take periodic extended analyses 
when the composition of C6+ exceeds 
0.50 mole percent, and use the actual 
extended analysis to derive a hexane- 
heptane-octane split that they would 
apply to the C6+ analyses until they took 
the next required extended analysis. For 
analyses that are 0.50 mole percent or 
less of C6+, the operator does not have 
to run an extended analysis and could 
use the 60–30–10 split in paragraph 
(a)(3)(i) of this section. See the 
discussion under § 3175.119(b) for a 
further discussion of the impact of C6+ 
on heating value. 

One commenter requested the 
reference for using the 60–30–10 split. 
The BLM did not make any changes to 
the rule based on this comment. The 
reference for this split was given in the 
preamble to the proposed rule (see 80 
FR 61678). 

Sec. 3175.126(b) 

Section 3175.126(b) describes the way 
in which gas volume must be reported 
by operators for royalty purposes. 
Section 3175.126(b)(1) prohibits the 
practice of adjusting volumes for 
assumed water vapor content, since this 
is currently done in some cases in lieu 
of adjusting the heating value for water 
vapor content. This results in the 
volume being underreported. The BLM 
would have considered allowing a 
volume adjustment for water vapor if 
sufficient data were submitted during 
the public comment period to support 
an adjustment, as discussed above. No 
data were submitted, however. 

Section 3175.126(b)(2) will require 
the unedited volume on a QTR (EGM 
systems) or an integration statement 
(mechanical recorders) to match the 
volume reported for royalty purposes, 
unless edits to the data can be justified 
and documented by the operator. The 

BLM did not receive any comments on 
this paragraph. 

Sec. 3175.126(c) 
Proposed § 3175.126(c) would have 

established new requirements for edits 
and adjustments to volume or heating 
value. Section 3175.126(c)(1) would 
have set requirements as to how 
operators would adjust volumes and 
heating values if measuring equipment 
is out of service or malfunctioning. The 
BLM received several comments 
regarding the methodology required for 
error correction and/or adjustment of 
volume or heating value on a QTR. One 
comment indicated the methods were 
too prescriptive, and a second comment 
recommended adding wording to 
§ 3175.126(c)(1)(i). The BLM agrees that 
the required methodology in proposed 
§ 3175.126(c)(1)(i) and (ii) was too 
prescriptive, and determined that 
documentation required by 
§ 3175.126(c)(2) and (3) allows adequate 
determination of the cause of the error 
and the adjustment methodology 
utilized to correct volume errors. 
Therefore, The BLM deleted 
§ 3175.126(c)(1)(i) and (ii). 

Section 3175.126(c)(2) requires 
documentation justifying all edits made 
to data affecting volumes or heating 
values reported on the OGORs. While 
the BLM recognizes that meter 
malfunctions and other factors can 
necessitate editing the data to obtain a 
more correct volume, this section 
requires operators to thoroughly justify 
and document the edits made. This 
includes QTRs and integration 
statements. The operator must retain the 
documentation as required under 43 
CFR 3170.7 and submit it to the BLM 
upon request. The BLM did not receive 
any comments on this section. 

Section 3175.126(c)(3) requires that 
any edited data be clearly identified on 
reports used to determine volumes or 
heating values reported on the OGORs 
and cross-referenced to the 
documentation required in 
§ 3175.126(c)(2). This includes QTRs 
and integration statements. The BLM 
received one comment stating that the 
requirement to clearly identify all 
volumes that have been changed or 
edited would result in changes to 
industry accounting systems, and 
require the development of a new 
interface with OGOR comment 
reporting. The BLM did not make any 
changes as a result of this comment. The 
BLM does not intend to require 
‘‘comments’’ on OGORs due to changes 
or edits to volumes and heating value. 
The intent of the requirement is to have 
the operator, purchaser, or transporter 
document changes, edits and provide 

justification. The operator must then 
maintain this documentation and make 
it available to the BLM upon request. 

Section 3175.126(c)(4) requires 
OGORs submitted to ONRR to be 
amended when inaccuracies are 
discovered at an FMP. The BLM did not 
receive any comments on this 
paragraph, and made no changes in the 
final rule. 

Sec. 3175.130—Transducer Testing 
Protocol 

Section 3175.130 establishes a testing 
protocol for differential-pressure, static- 
pressure, and temperature transducers 
used in conjunction with differential- 
flow meters at FMPs. This section was 
added to implement the requirements in 
§ 3175.31(a) for flow-rate uncertainty 
limits. To determine flow-rate 
uncertainty, it is necessary to first 
determine the uncertainty of the 
variables that go into the calculation of 
the flow rate. For differential flow 
meters, these variables include 
differential pressure, static pressure, 
and flowing temperature. Transducers 
(secondary devices) derive these 
variables by measuring, among other 
things, the pressure drop created by the 
primary device (e.g., an orifice plate). 
Therefore, the uncertainty of these 
variables is dependent on the 
uncertainty of the transducer’s ability to 
convert the physical parameters 
measured into a digital value that the 
flow computer can use to calculate flow 
rate and, ultimately, volume. 

Currently, methods used to determine 
uncertainty (i.e., the BLM Uncertainty 
Calculator) rely on performance 
specifications published by the 
transducer manufacturers. However, the 
methods that manufacturers use to 
determine and report these performance 
specifications are typically proprietary, 
performed in-house, and the BLM 
cannot verify them. In addition, the 
BLM believes that there is little 
consistency among manufacturers 
regarding the standards and methods 
used to establish and report 
performance specifications. 

The testing procedures in §§ 3175.131 
through 3175.135 are based, in large 
part, on testing procedures published by 
the International Electrotechnical 
Commission (IEC). Some of these 
standards are already used by several 
transducer manufacturers; however it is 
unknown which manufacturers use 
which standards or to what extent they 
do so. Based on numerous comments 
received under § 3175.43, the BLM will 
mandate this protocol only for new 
transducers that are not used at FMPs by 
the effective date of this rule (see the 
discussion under § 3175.43). 
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Numerous comments suggested that 
the BLM eliminate this requirement and 
use existing American National 
Standards Institute (ANSI), International 
Society of Automation (ISA), National 
Fire Protection Association (NFPA), 
GPA, AGA, and API standards instead. 
The BLM did not make any changes to 
the rule based on these comments 
because the BLM is not aware of any 
standards for testing transducers 
specific to oil and gas operations. 

One commenter asked if the BLM was 
intending to incorporate the draft API 
standards 22.4 (transducer testing 
protocol) and 22.5 (flow-computer 
software testing protocol) into the final 
rule. The BLM would have considered 
incorporating the draft API standards 
into the rule if they had been published 
in time. As an alternative, the BLM may 
seek to amend the regulations once the 
new API standards are published. The 
BLM participated in the working groups 
for both of the draft API standards and 
believes that, in general, the provisions 
of the draft standards would be 
beneficial in accomplishing the goals of 
a testing protocol. No changes to the 
proposed rule were made as a result of 
this comment. 

Several comments stated that testing 
should be the responsibility of the 
manufacturer, not the operator, and that 
the BLM should use performance 
standards rather than require testing of 
components. See the response to these 
comments under § 3175.43. 

One commenter suggested that the 
BLM only require testing of those 
transducers commonly used in the field. 
The BLM is only requiring testing of 
transducers that manufacturers or 
operators want to use on Federal and 
Indian leases. Therefore, if a 
manufacturer or operator wants to use a 
particular transducer, they must have it 
tested in accordance with this rule. The 
fact that the transducer is commonly or 
not commonly used has no bearing on 
the BLM’s acceptance of transducers. 

The BLM did not make any changes to 
the rule in response to this comment. 

Sec. 3175.131—General Requirements 
for Transducer Testing 

Section 3175.131(a) establishes 
standards for test facilities qualified to 
perform the transducer-testing protocol. 
Proposed § 3175.130(a)(1) would have 
required tests to be carried out by a lab 
that is not affiliated with the 
manufacturer to avoid any real or 
perceived conflict of interest. 
Traceability to the NIST proposed in 
§ 3175.131(a)(2) was based on IEC 
Standard 1298–1, section 7.1. 

One comment expressed concerns 
that limiting the standards body to NIST 
would prevent the use of international 
labs. The BLM agrees with these 
comments and added a definition of 
qualified test facility that refers to NIST 
or an equivalent international standard. 

Numerous comments suggested that 
the BLM allow in-house testing of 
transducers because sending 
transducers to an independent facility 
would be burdensome and cost 
prohibitive. In addition, the comments 
stated, there are very few independent 
facilities that could perform this testing 
and they would be overwhelmed by 
manufacturers trying to comply with 
this requirement, making it difficult to 
get the testing done in a timely manner. 
Some of the commenters suggested that 
the BLM should allow in-house 
facilities if they are certified by a 
national or international standards body 
such as NIST or ISO. The BLM agrees 
that transducer testing is specialized 
and there may not be many independent 
laboratories capable of performing these 
tests. Therefore, in the final rule, the 
BLM does not require this testing to be 
performed by an independent lab as 
long as it meets the definition of a 
‘‘qualified test facility.’’ 

In general, the testing requirements in 
§ 3175.131(c) through (h) are based on 
IEC standard 1298–1, Section 6.7. While 
the IEC does not specify the minimum 

number of devices required for a 
representative number, the BLM is 
requiring (in § 3175.131(b)(1)) that at 
least five transducers be tested to ensure 
testing of a statistically representative 
sample of the transducers coming off the 
assembly line. The BLM specifically 
requested comments on whether the 
testing of five transducers is a 
statistically representative sample. The 
BLM received no comments on 
paragraphs (c) through (h) of this 
section. 

Section 3175.131(b) requires that the 
testing protocol be applied to each 
make, model, and URL of transducers 
used at FMPs, to ensure that any 
transducer with the potential to have 
unique performance characteristics is 
tested. 

One commenter asked if an existing 
transmitter would have to be replaced if 
the model was not type tested. First, the 
requirement to type test transducers 
does not apply to very-low-volume or 
low-volume FMPs. Second, under the 
final rule, existing transducers at high- 
and very-high-volume FMPs would not 
have to be replaced as long as the 
operator or manufacturer submitted the 
test data the manufacturer used to 
derive their published performance 
specifications. The BLM did not make 
any changes to the rule as a result of 
these comments. 

Two commenters expressed a concern 
that testing each model number could 
extend to tens of thousands of variations 
of transducers. The BLM agrees that 
there could be confusion over how 
many combinations of models need to 
be tested under this section and added 
language to § 3175.131(b) to clarify what 
constitutes a ‘‘model’’ (§ 3175.131(b)(3)) 
and how the testing applies to multi- 
variable transducers (§ 3175.131(b)(4)). 
The BLM is only concerned with testing 
aspects of a transducer that affect its 
performance. For example, one 
manufacturer makes the following 
models of a multi-variable transducer: 

A 3-digit model number suffix that is 
added to each of the base model 
numbers indicates the output type 

(three possible combinations), the 
mounting type (four possible 
combinations), and the location of the 

static pressure sensor (two possible 
combinations). Assuming that the 
output type, mounting type, and static 
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pressure sensor location do not affect 
the performance of the transducer, none 
of these combinations would have to be 
tested. In addition, language in the final 
rule clarifies that a particular cell only 
has to be tested once under the protocol. 
In this example, the operator or 
manufacturer would only have to test 
only eight ranges for this make and 
model (100’’, 400’’, 800’’, 1,200’’, 150 
psia, 500 psia, 1,500 psia, and 3,000 
psia). 

Test equipment requirements for field 
calibrations are listed under 
§ 3175.102(c). One commenter stated 
that the BLM should not require test 
equipment used to calibrate transducers 
in the field to meet the accuracy 
requirement in § 3175.131(d), which 
requires the test equipment to be four 
times more accurate than the equipment 
being tested. The test equipment 
accuracy requirements in § 3175.131(d) 
are specific to transducer type testing. 
The BLM did not make any changes to 
the rule in response to this comment. 

Sec. 3175.132—Testing of Reference 
Accuracy and 3175.133—Testing of 
Influence Effects 

Sections 3175.132 and 3175.133 
establish specific testing requirements 
for reference accuracy and influence 
effects. These requirements are based on 
the following IEC standards: IEC 1298 1, 
IEC 1298–2, IEC 1298–3, and IEC 
60770–1. The testing described in the 
proposed rule would have required a 
long-term stability test that would have 
cycled each transmitter through several 
influence effects over a period of 24 
weeks. 

Numerous comments expressed 
concern about the long-term stability 
test that would have been required in 
the proposed rule. The comments stated 
that this test would cost hundreds of 
thousands of dollars to perform for each 
make, model, and range tested, and that 
there are very few test facilities with the 
capability to perform this test. The BLM 
agrees with these comments and 
removed the requirement for a long term 
stability test in the final rule. However, 
removing this requirement raised issues 
about how the BLM would address long- 
term stability in the field. To address 
these issues, the BLM added 
§ 3175.102(c)(3) that requires the 
operator to replace any transducer if, on 
two consecutive routine verifications, 
the as-found values were off by more 
than the manufacturer’s specification for 
long-term stability, as adjusted for static 
pressure and ambient temperature. The 
BLM believes that this requirement will 
ensure that transducers that exhibit a 
high degree of drift are identified and 
replaced. 

Sec. 3175.134—Transducer Test 
Reporting 

Section 3175.134 requires 
documentation of the transducer testing 
(under §§ 3175.131 through 3175.133 of 
this subpart) and the submission of the 
documentation to the PMT. The PMT 
will use the documentation to 
determine the uncertainty and influence 
effects of each make, model, and range 
of transducer tested. The BLM did not 
receive any comments on this section. 

Sec. 3175.135—Uncertainty 
Determination 

Section 3175.135 establishes a 
method of deriving reference 
uncertainty and quantifying influence 
effects from the tests required by this 
protocol. The methods for determining 
reference uncertainty are based on IEC 
Standard 1298–2, Section 4.1.7. While 
the IEC standards define the methods to 
be used for influence-effect testing, no 
specific methods are given to quantify 
the influence effects; therefore, the BLM 
developed statistical methods to 
determine zero-based effects and span- 
based effects. In addition, all 
uncertainty calculations use a ‘‘student 
t-distribution’’ to account for the small 
number of transducers of a particular 
make, model, URL, and turndown, to be 
tested. After a transducer has been 
tested under §§ 3175.131 through 
3175.134, the PMT will review the 
results. Once the BLM approves the 
device, the BLM will list the approved 
transducers for use at FMPs (see 
§ 3175.43), and list the make, model, 
URL, and turndown of approved 
transducers on the BLM Web site along 
with any operating limitations or other 
conditions. The BLM did not receive 
any comments on this section. 

Sec. 3175.140—Flow-Computer 
Software Testing 

Section 3175.140 provides that the 
BLM will approve a particular version 
of flow-computer software for use in a 
specific make and model of flow 
computer only if the testing is 
performed under the testing protocol in 
§§ 3175.141 through 3175.144, to ensure 
that calculations meet API standards. 
Unlike the testing protocol for 
transducers in § 3175.130, which is used 
to derive performance specifications, 
the testing protocol for flow computers 
includes pass-fail criteria. Testing is 
only required for those software 
revisions that affect volume or flow rate 
calculations, heating value, or the audit 
trail. 

Numerous comments suggested that 
the BLM eliminate this requirement and 
use existing ANSI, ISA, NFPA, GPA, 

AGA, and API standards instead. One 
commenter asked if the BLM was 
intending to incorporate the draft API 
standards 22.4 (transducer testing 
protocol) and 22.5 (flow-computer 
software testing protocol) into the final 
rule. See the response to these 
comments under § 3175.130. The BLM 
did not make any changes to the rule in 
response to these comments. 

One commenter stated that flow- 
computer testing will take 3 years to get 
approved. The BLM disagrees with this 
comment and did not make any changes 
to the rule. Assuming the manufacturers 
perform the testing in accordance with 
the requirements of this section and 
submit all required data to the PMT, the 
review process should be simple and 
fast. 

One commenter stated that the BLM 
should use uncertainty performance 
standards instead of requiring testing 
under this section. The BLM established 
uncertainty performance goals in 
§ 3175.30 of the proposed rule 
(§ 3175.31 in the final rule). However, 
the BLM does not believe that verifying 
the calculations done by EGM systems 
is an uncertainty issue. There is no 
reason that flow-computer software 
should not be able to accurately 
calculate the flow rate, volume, heating 
values, and other parameters, within a 
very small tolerance of the true values. 
If the flow-computer software calculates 
incorrect values, that miscalculation 
does not reflect uncertainty but bias, 
because the error in the EGM’s software 
will systematically generate values that 
are too low (or too high). The BLM did 
not make any changes to the rule in 
response to this comment. 

Several comments stated that the BLM 
should have provided the reference 
software for review. The BLM did not 
provide the reference software for 
review because it has not yet been 
developed. The BLM intends to work 
with API in developing reference 
software that is acceptable to all parties. 
Because the BLM delayed the 
implementation of the flow-computer 
software requirements by 2 years, there 
will be time to establish reference 
software. The BLM did not make any 
changes to the rule in response to this 
comment. 

One commenter stated that there 
should be a process in place to avoid 
various companies having to test the 
same software. All software testing 
required under this section will be 
reviewed by the PMT. Once a software 
version is reviewed by the PMT and 
approved by the BLM, it will be posted 
on the BLM website and will be 
approved for use by anyone. This will 
avoid the potential for different 
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companies having to test the same 
software. The BLM did not make any 
changes to the rule in response to this 
comment. 

One commenter asked if a software 
version that is run in different flow 
computers would require separate tests 
for each flow computer under this 
section. The answer is yes. Because of 
the potential for software to run 
differently on different hardware 
platforms, the BLM will approve 
software versions that are specific to a 
make and model of flow computer on 
which it was tested. Although no 
changes to the intent of the final rule 
were made as a result of this comment, 
the BLM did add some language to both 
this section and to § 3175.44 to clarify 
this intent. 

Sec. 3175.141—General Requirements 
for Flow-Computer Software Testing 

The testing procedures in this section 
are based, in large part, on a testing 
protocol in API 21.1, Annex E. Section 
3175.141(a) requires that all testing be 
done by an independent laboratory to 
avoid any real or perceived conflict of 
interest in the testing. 

Several commenters stated that the 
BLM should allow in-house testing of 
flow-computer software under this 
section. The BLM disagrees with these 
comments because independent testing 
prevents any real or perceived conflict 
of interest between the manufacturer 
and the testing process and it is in the 
public interest. The BLM is allowing in- 
house testing of transducers 
(§ 3175.131(a)) only because transducer 
testing requires highly specialized 
equipment that only manufacturers are 
likely to have and requiring transducer 
testing at an independent qualified test 
facility could create an economic 
burden and delays. However, flow- 
computer software testing does not 
require highly specialized equipment 
and can readily be done by many testing 
facilities. Because the commenters did 
not provide any compelling arguments 
as to why independent testing of flow- 
computer software is onerous, the BLM 
did not make any changes to the rule in 
response to these comments. 

Section 3175.141(b)(1) requires that 
each make, model, and software version 
tested must be identical to the software 
version installed at an FMP. Section 
3175.141(b)(2) requires that each 
software version be given a unique 
identifier, which must be part of the 
display (see § 3175.101(b)(4)) and the 
configuration log (see § 3175.104(b)(2)) 
to allow the BLM to verify that the 
software version has been tested under 
the protocol in this section. 

One commenter asked how the BLM 
would handle software versions that do 
not require testing under this section. 
For example, if the manufacturer of an 
EGM system installs a new version of 
software that does not need to be tested 
under this section, the commenter asked 
how this version of the software would 
get on the approved software list. 
Although the details of this process will 
be resolved within the 2-year 
implementation timeframe that is part of 
the final rule (see § 3175.60(a)(4) and 
(b)(1)(iv)), the BLM added a phrase to 
§ 3175.44(b)(2) that states that the 
operator or manufacturer must provide 
the BLM with a list of the software 
versions that do not require testing, 
along with a brief description of what 
changes were made from the previous 
version. If the PMT agrees, the PMT will 
confirm that the changes described by 
the manufacturer do not require testing, 
and then add the software version to the 
list of approved software versions. 

One commenter asked who would 
determine whether a version of software 
needs to be tested under this section. 
The BLM will have to rely on the 
manufacturer to make that 
determination, although the process 
described in the previous paragraph will 
allow the PMT to verify that the 
software version did not need to be 
tested. The BLM did not make any 
changes to the rule in response to this 
comment. 

Section 3175.141(c) provides that 
input variables may be either applied 
directly to the hardware registers or 
applied physically to a transducer. In 
the latter event, the values received by 
the hardware register from the 
transducer (which are subject to some 
uncertainty) must be recorded. The BLM 
did not receive any comments on this 
section. 

Section 3175.141(d) establishes a 
pass-fail criterion for the software 
testing. The digital values obtained for 
the testing in §§ 3175.142 and 3175.143 
are entered into BLM-approved 
reference software, and the resulting 
values of flow rate, volume, integral 
value, flow time, and averages of the 
live input variables are compared to the 
values determined from the software 
under test. A maximum allowable error 
of 50 parts per million (0.005 percent) 
is established in § 3175.141(d)(2). The 
BLM did not receive any comments on 
this section. 

Sec. 3175.142—Required Static Tests 
Section 3175.142(a) sets out six 

required tests to ensure that the 
instantaneous flow rate is being 
properly calculated by the flow 
computer. The parameters for each of 

the six tests set out in Tables 1 and 2 
to § 3175.142 are designed to test 
various aspects of the calculations, 
including supercompressibility, gas 
expansion, and discharge coefficient 
over a range of conditions that could be 
encountered in the field. The BLM did 
not receive any comments on this 
section. 

Section 3175.142(b) tests the ability of 
the software to accurately accumulate 
volume, integral value, and flow time, 
and calculate average values of the live 
input variables over a period of time 
with fixed inputs applied. The BLM did 
not receive any comments on this 
section. 

Section 3175.142(c) of the final rule 
requires that additional tests be 
performed that assess the ability of the 
event log to capture all required events, 
and the software’s ability to handle 
inputs to a transducer that are beyond 
its calibrated span. Proposed 
§ 3175.142(c)(3) would have required 
testing the ability of the software to 
record the length of any power outage 
that inhibited the computer’s ability to 
collect and store live data. Based on 
comments received under 
§ 3175.104(c)(1), the BLM eliminated 
the need for the event log to retain a 
record of all power outages that inhibit 
the meter’s ability to collect and store 
new data. Therefore, the BLM removed 
the provision in this paragraph that 
would have required testing of this 
event-logging feature. 

Sec. 3175.143—Required Dynamic Tests 
Section 3175.143 establishes required 

dynamic tests that test the ability of the 
software to accurately calculate volume, 
integral value, flow time, and averages 
of the live input variables under 
dynamic flowing conditions. The tests 
are designed to simulate extreme 
flowing conditions and include a square 
wave test, a sawtooth test, a random 
test, and a long-term volume 
accumulation test. A square wave test 
applies an input instantaneously, holds 
that input constant for a period of time 
and then returns the input to zero 
instantaneously. A sawtooth test 
increases an input over time until it 
reaches a maximum value, and then 
decreases that input over time until it 
reaches zero. A random test applies 
inputs randomly. The BLM did not 
receive any comments on this section. 

Sec. 3175.144—Flow-Computer 
Software Test Reporting 

After a software version has been 
tested under §§ 3175.141 through 
3175.143, the PMT would review the 
results and make a recommendation to 
the BLM. If the BLM determines that the 
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test was successful, the BLM would 
approve the use of the software version 
and flow computer and would list the 
make and model of the flow computer, 
along with the software version tested, 
on the BLM website (see § 3175.44). 

Sec. 3175.150—Immediate Assessments 
Section 3175.150 identifies violations 

that are subject to immediate 
assessments. The BLM received several 
comments in response to the proposed 
immediate assessments in § 3175.150. 
The commenters stated that the 
immediate assessments were not 
necessary and duplicative in that an 
operator could receive an assessment 
and, potentially, a civil penalty for the 
same infraction. The commenters 
further stated that there was an absence 
of due process in that these immediate 
assessments were based on ‘‘non- 
transparent rules’’ and a BLM internal 
Inspection and Enforcement Handbook, 
which has not yet been developed (See 
discussion of Inspection and 
Enforcement Handbook in section II.B of 
this preamble—General Overview of 
Comments Received). The commenter 
suggested that the proposed rule 
required perfection from the operators 
on items that are performed a thousand 
times a day. A few commenters 
suggested breaking the immediate 
assessment into a major and minor 
category with a $1,000 assessment for 
major violations and $250 for minor 
violations. 

As discussed in the preamble to the 
proposed rule, the immediate 
assessments provided for in § 3175.150 
are promulgated pursuant to the 
Secretary of the Interior’s general 
rulemaking authority under the MLA 
(30 U.S.C. 189), as well as her specific 
authority to stipulate remedies for the 
breach of lease obligations (30 U.S.C. 
188(a)). See 80 FR 61646, 61680 (Oct. 
13, 2015). 

Some commenters argued that the 
immediate assessments in § 3175.150 
are inconsistent with due process 
because there is no opportunity for an 
operator to correct its violations before 
an assessment is imposed. To the 
contrary, the use of immediate 
assessments for breaches of the oil and 
gas operating regulations is well- 
established and is consistent with the 
notice requirements of due process. 
Operators obligate themselves to fulfill 
the terms and conditions of the Federal 
or Indian oil and gas leases under which 
they operate. These leases incorporate 
the operating regulations by reference. 
Thus, the immediate assessments 
contained in the regulations act as 
‘‘liquidated damages’’ owed by 
operators who have breached their 

leases by breaching the regulations. See, 
e.g., M. John Kennedy, 102 IBLA 396, 
400 (1988). Operators are expected to 
know the obligations and requirements 
of the Federal or Indian oil and gas lease 
under which they operate; additional 
notice is not required. 

Several commenters argued that the 
proposed revision of § 3175.150 
exceeded the BLM’s statutory authority 
under FOGRMA insofar as the proposed 
revision sought to impose immediate 
assessments on purchasers and 
transporters. Upon further review and 
analysis of FOGRMA and other 
authorities, the BLM has been 
persuaded to remove the immediate 
assessments on purchasers and 
transporters from the final rule. 

One commenter stated that operators 
should be provided with a 1-year phase- 
in period before they could be assessed 
for violations. The BLM agrees with this 
comment, but did not make any changes 
because the phase-in periods given in 
§ 3175.60 also applies to immediate 
assessments. The shortest phase-in 
period is 1 year for high- and very-high- 
volume FMPs, which is the same phase- 
in period requested by the commenter. 

Some commenters asked that the final 
rule allow for administrative review of 
immediate assessments. The BLM 
always envisioned that immediate 
assessments would be subject to 
administrative review pursuant to 43 
CFR 3170.8. 

The BLM sought comment on whether 
the immediate assessments in proposed 
§ 3175.150 should be higher or lower 
and what other factors the BLM should 
consider in setting these assessments. 
(See 80 FR 61646, 61680 (Oct. 13, 
2015)). The BLM noted that it proposed 
assessment amounts that approximate 
the average cost to the agency of 
identifying and remediating the 
violations. Some commenters argued 
that the assessments should be 
increased to $15,000 per violation per 
day—a punitive amount that would 
deter noncompliance. However, as 
liquidated damages, these assessments 
should not be punitive; rather, these 
assessments should be designed to 
reasonably compensate the BLM for 
damages associated with the violations. 
(See 80 FR 61646, 61680 (Oct. 13, 2015), 
quoting 52 FR 5384, 5387 (Feb. 20, 
1987)). Because the BLM is not 
persuaded that the proposed assessment 
amounts were inappropriate, the BLM 
has chosen to retain the proposed 
assessment amounts in the final rule. 

Miscellaneous Changes to Other BLM 
Regulations in 43 CFR Part 3160 

As noted at the beginning of the 
Section-by-Section discussion of this 

preamble, this final rule also makes 
changes to certain provisions of 43 CFR 
part 3160. Specifically, the final rule 
makes changes to 43 CFR 3162.7–3, 
3163.1, and 3164.1. While some of these 
changes have already been discussed in 
connection with other provisions of the 
final rule to which they relate, each one 
is also explained below. 

1. Consistent with the proposed rule, 
the final rule revises § 3162.7–3, 
Measurement of gas, to reflect the fact 
that the standards governing oil and gas 
measurement are now found in subpart 
3175. 

2. Section 3163.1, Remedies for acts of 
noncompliance, is being revised, 
consistent with the proposed rule, in 
several respects. As explained in 
connection with § 3175.150 of this final 
rule, the BLM’s existing regulations 
contain provisions authorizing the BLM 
to impose assessments on operators and 
operating rights owners for violations of 
lease terms and conditions or any other 
applicable law. These assessments are a 
form of liquidated damages designed to 
capture the costs incurred by the BLM 
in identifying and responding to the 
violations. These assessments are not 
intended to be punitive and are distinct 
from any civil penalties or other 
remedies that may be sought in 
connection with any particular 
violation. 

The existing regulations establish two 
categories of assessments. There is a 
general category, which authorizes 
assessments for major and minor 
violations. Those assessments may be 
imposed only after a written notice that 
provides a corrective or abatement 
period, subject to the limitations in 
existing paragraph (c) of § 3163.1. As 
explained in the preamble to the 
proposed rule and with respect to 
§ 3175.150 of the final rule, there are 
also currently four specific violations 
where the BLM’s existing rules 
authorize the imposition of immediate 
assessments. Through this final rule, the 
BLM is modifying the approach to 
assessments in its regulations. 

Rather than having certain specific 
violations be subject to immediate 
assessments, while major and minor 
violations are only subject to 
assessments after notice and an 
opportunity to cure, this final rule 
revises § 3163.1 so that all assessments 
under that section may be imposed 
immediately, consistent with the 
purpose of those assessments. As 
explained in the preamble to the 
proposed rule, the BLM believes that for 
these assessments, which represent 
liquidated damages rather than punitive 
fines, the notice and opportunity to cure 
provided for in existing regulations is 
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unnecessary and represents an 
inefficient allocation of the BLM’s 
inspection resources. The BLM’s 
regulations governing oil and gas 
operations are clear and provide 
operators and other parties with ample 
notice of their obligations. The BLM 
incurs inspection and enforcement costs 
every time an operator violates one of 
these regulations. The assessment 
merely compensates the BLM for those 
costs. Therefore, it is unnecessary to 
also provide an additional corrective or 
abatement period before imposing the 
assessment. 

In addition to better reflecting the 
purpose for which these assessments 
were established, this change will also 
result in administrative efficiencies. 
Under the current regulations, the BLM 
has to first identify a violation; then, if 
the violation identified is not one of the 
small number of violations currently 
subject to an immediate assessment, the 
BLM has to issue a notice identifying 
the violation and specifying a corrective 
period. The BLM then has to follow up 
and determine whether corrective 
actions have been taken in response to 
the notice before an assessment can be 
imposed. All of these steps cause the 
BLM to incur additional costs and 
commit additional inspection resources. 

Therefore, the final rule revises 
paragraphs (a)(1) and (2) to allow the 
BLM to impose fixed assessments of 
$1,000 on a per-violation, per- 
inspection basis for major violations, 
and $250 on a per-violation, per- 
inspection basis for minor violations. 
The revisions to paragraphs (a)(1) and 
(2) maintain the BLM’s discretion to 
impose such assessments on a case-by- 
case basis. The revisions are also 
consistent with § 3175.150 because they 
increase the immediate assessment for 
major violations to $1,000, which is 
appropriate given the types of violations 
that would be considered major. These 
changes do not affect § 3163.1(a)(3) 
through (6). 

In addition to revising the approach to 
assessments, this final rule also revises 
paragraph (a) to make it apply to ‘‘any 
person.’’ Under this final rule, the civil 
assessments under § 3163.1 are no 
longer limited to operating rights 
owners and operators. This change 
enables the BLM to impose assessments 
directly on parties who contract with 
operating rights owners or operators to 
perform activities on Federal or Indian 
leases that violate applicable 
regulations, lease terms, notices, or 
orders in performing those activities, 
and thereby cause the agency to incur 
the costs to detect and remedy those 
violations. While the operating rights 
owner or operator is responsible for 

violations committed by contractors, 
and therefore is subject to assessments 
for the contractor’s non-compliance, the 
contractors themselves are also 
obligated to comply with applicable 
regulations, lease terms, notices, and 
orders. 

The authority for these immediate 
assessments was discussed extensively 
in the preamble to the proposed rule in 
connection with proposed changes to 
§§ 3163.1 and 3175.150 and is not 
restated here. As explained there, the 
immediate assessments provided for in 
§ 3163.1 are promulgated pursuant to 
the Secretary’s general rulemaking 
authority under the MLA (30 U.S.C. 
189), as well as her specific authority to 
stipulate remedies for the breach of 
lease obligations (30 U.S.C. 188(a)). See 
80 FR 61646, 61680 (Oct. 13, 2015). 

Paragraph (b) in the current 
regulations identifies specific serious 
violations for which immediate 
assessments are imposed upon 
discovery without exception. These are: 
(1) Failure to install a blowout preventer 
or other equivalent well control 
equipment; (2) Drilling without 
approval or causing surface disturbance 
on Federal or Indian surface preliminary 
to drilling without approval; and (3) 
Failure to obtain approval of a plan for 
well abandonment prior to 
commencement of such operations. 
Since these assessments are already 
imposed immediately, paragraph (b)’s 
approach to these assessments is 
retained; however, the final rule does 
make two revisions to paragraph (b). 

First, it makes paragraph (b) 
consistent with the revised paragraph 
(a) and acknowledges that certain 
additional immediate assessments are 
identified in subparts 3173, 3174, and 
3175. 

Second, paragraph (b) is revised to 
make the first two assessments found in 
paragraph (b) flat assessments of $1,000 
on a per-violation, per-inspection basis, 
instead of the current framework, which 
contemplates an assessment of $500 per 
day up to a maximum cap of $5,000. As 
explained in connection with 
§ 3175.150, the BLM chose the $1,000 
figure because it approximates the 
average cost to the agency to identify 
such violations. Section 3163.1(b)(3) is 
unchanged by this final rule. 

Since the final rule shifts from 
assessments that accrue on a daily basis 
to ones that can be assessed on a per- 
violation, per-inspection basis, the daily 
limitations imposed by existing 
paragraph (c) are no longer necessary. 
Therefore, the final rule deletes 
paragraph (c). Similarly, existing 
paragraph (d), which provides that 
continued noncompliance subjects the 

operating rights owner or operator to 
civil penalties under § 3163.2 of this 
subpart, is also removed because the 
BLM determined that it was redundant 
and unnecessary. Continued 
noncompliance may subject a party to 
civil penalties under § 3163.2 and the 
statute that it implements (Section 109 
of FOGRMA, 30 U.S.C. 1719) regardless 
of whether the assessment regulation so 
provides. As a result of these specific 
changes, the current paragraph (e) is re- 
designated as paragraph (c). 

As for § 3175.150, some commenters 
asserted that the immediate assessments 
identified in the proposed rule were 
excessive, unnecessary, and duplicative 
in that an operator could receive an 
assessment and, potentially, a civil 
penalty under § 3163.2 for the same 
infraction. Other commenters express 
concern that there is an absence of due 
process in that these immediate 
assessments would be based on ‘‘non- 
transparent rules’’ and a BLM Internal 
Inspection and Enforcement Handbook, 
which has not yet been developed. The 
commenter suggested that the proposed 
rule required perfection from the 
operators on items that are performed a 
thousand times a day. 

The BLM does not agree with these 
comments. The use of immediate 
assessments for breaches of the oil and 
gas operating regulations is well- 
established and is consistent with the 
notice requirements of due process. 
Operators obligate themselves to fulfill 
the terms and conditions of the Federal 
or Indian oil and gas leases under which 
they operate. These leases incorporate 
the operating regulations by reference. 
Thus, the immediate assessments 
contained in the regulations act as 
‘‘liquidated damages’’ owed by 
operators who have breached their 
leases by breaching the regulations. See, 
e.g., M. John Kennedy, 102 IBLA 396, 
400 (1988). Operators are expected to 
know the obligations and requirements 
of the Federal or Indian oil and gas lease 
under which they operate; additional 
notice is not required. 

Another commenter expressed 
concern about the effect of this change 
on the BLM’s workload and staffing. 
Still another commenter asked the BLM 
to provide an economic justification for 
the shift in approach with respect to 
immediate assessments and inspection 
and enforcement more generally. All of 
these concerns have already been 
addressed in this preamble in Section 
II(B)—General Overview of Comments 
Received. 

One commenter asserted that the BLM 
lacks authority over contractors. The 
BLM does not agree with this assertion. 
While the operating rights owner or 
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operator is responsible (and liable for 
penalties) for violations committed by 
contractors, the contractors are also 
themselves subject to the requirements 
of certain statutes and regulations. As a 
result, the BLM is revising its 
regulations governing both assessments 
and civil penalties to enable the BLM to 
hold contractors directly responsible for 
violations they commit. This change 
also better reflects the current practice 
with respect to oilfield operations. 

Some commenters asked that the final 
rule allow for administrative review of 
immediate assessments. The BLM 
always envisioned that immediate 
assessments would be subject to 
administrative review pursuant to 43 
CFR 3170.8. 

Some commenters argued that the 
assessments should be increased to 
$15,000 per violation per day—a 
punitive amount that would deter 
noncompliance. However, as explained 
above, the purpose of these assessments 
is to approximate the average cost to the 
BLM of identifying and remediating 
violations. As liquidated damages, these 
assessments should not be punitive, but 
rather, should be designed to reasonably 
compensate the BLM for damages 
associated with the violations. (See 80 
FR 61646, 61680 (Oct. 13, 2015), 
quoting 52 FR 5384, 5387 (Feb. 20, 
1987)). The BLM did not make any 
changes in response to these comments. 

3. Section 3164.1, Onshore Oil and 
Gas Orders, the table will be revised to 
remove the reference to Order 5 because 
this proposed rule would replace Order 
5. 

III. Overview of Public Involvement 
and Consistency With GAO 
Recommendations 

Public Outreach 

The BLM conducted extensive public 
and tribal outreach on this rule both 
prior to its publication as a proposed 
rule and during the public comment 
period on the proposed rule. Prior to the 
publication of the proposed rule, the 
BLM held both tribal and public forums 
to discuss potential changes to the rule. 
In 2011, the BLM held three tribal 
meetings in Tulsa, Oklahoma (July 11, 
2011); Farmington, New Mexico (July 
13, 2011); and Billings, Montana 
(August 24, 2011). On April 24 and 25, 
2013, the BLM held a series of public 
meetings to discuss draft proposed 
revisions to Orders 3, 4, and 5. The 
meetings were webcast so tribal 
members, industry, and the public 
across the country could participate and 
ask questions either in person or over 
the Internet. Following those meetings, 
the BLM opened a 36-day informal 

comment period, during which 13 
comment letters were submitted. The 
comments received during that 
comment period were summarized in 
the preamble for the proposed rule (80 
FR 58952). 

The proposed rule was made available 
for public comment from October 13, 
2015 through December 14, 2015. 
During that period, the BLM held tribal 
and public meetings on December 1 
(Durango, Colorado), December 3 
(Oklahoma City, Oklahoma), and 
December 8 (Dickinson, North Dakota). 
The BLM also held a tribal webinar on 
November 19, 2015. In total, the BLM 
received 106 comment letters on the 
proposed rule, the substance of which 
are addressed in the Section-by-Section 
analysis of this preamble. 

Consistency With GAO 
Recommendations 

As explained in the background 
section of this preamble, three outside 
independent entities—the 
Subcommittee, the OIG, and the GAO— 
have repeatedly found that the BLM’s 
oil and gas measurement rules do not 
provide sufficient assurance that 
operators pay the royalties due. 
Specifically, these groups found that the 
BLM needed updated guidance on oil 
and gas measurement technologies, to 
address existing technological advances, 
as well as technologies that might be 
developed in the future. These groups 
have all found that the BLM’s existing 
guidance is ‘‘unconsolidated, outdated, 
and sometimes insufficient,’’ and more 
specifically with respect to Order 5, 
that: 

• The BLM’s gas measurement rules 
are generally outdate and do not reflect 
modern measurement technologies or 
practices; 

• There were not sufficient goals/
requirements related to gas sampling, 
BTU sampling and reporting, and orifice 
plate and meter tube inspections; and 

• Some BLM State offices have issued 
their own guidance, which lacks a 
national perspective, creating the 
potential for inconsistent application of 
requirements. 

The final rule addresses these 
recommendations by specifically 
recognizing modern industry practices 
and measurement technologies with 
respect to each of these, while also 
updating relevant documentation and 
recordkeeping requirements in order to 
ensure that all production is properly 
accounted for. 

IV. Procedural Matters 

Executive Order 12866 and 13563, 
Regulatory Planning and Review 

E.O. 12866 provides that the Office of 
Information and Regulatory Affairs 
(OIRA) in the Office of Management and 
Budget will review all significant rules. 
OIRA has determined that this final rule 
is not significant because it will not 
have an annual effect on the economy 
of $100 million or more and does not 
raise novel legal or policy issues. E.O. 
13563 reaffirms the principles of E.O. 
12866 while calling for improvements 
in the nation’s regulatory system so that 
it promotes predictability, reduces 
uncertainty, and uses the best, most 
innovative, and least burdensome tools 
for achieving regulatory ends. The E.O. 
directs agencies to consider regulatory 
approaches that reduce burdens and 
maintain flexibility and freedom of 
choice for the public where these 
approaches are relevant, feasible, and 
consistent with regulatory objectives. 
E.O. 13563 emphasizes further that 
regulations must be based on the best 
available science and that the 
rulemaking process must allow for 
public participation and an open 
exchange of ideas. We have developed 
this rulemaking consistent with these 
requirements. 

Regulatory Flexibility Act 
The BLM certifies that this final rule 

will not have a significant economic 
impact on a substantial number of small 
entities under the Regulatory Flexibility 
Act (5 U.S.C. 601 et seq.). The Small 
Business Administration (SBA) has 
developed size standards to define small 
entities, and those size standards can be 
found at 13 CFR 121.201. Small entities 
for crude petroleum and natural gas 
extraction (North American Industrial 
Classification System or NAICS code 
211111) are defined by the SBA 
regulations as a business concern, 
including an individual proprietorship, 
partnership, limited liability company, 
or corporation, with fewer than 1,250 
employees. 

U.S. Census data show that in 2013, 
of the 6,460 domestic firms involved in 
crude petroleum and natural gas 
extraction, 99 percent (or 6,370) had 
fewer than 500 employees. This means 
that all or nearly all U.S. firms involved 
in crude petroleum and natural gas 
extraction in 2013 fell within the SBA’s 
size standard of fewer than 1,250 
employees. Based on this national data, 
the preponderance of firms involved in 
developing oil and gas resources are 
small entities as defined by the SBA. As 
such, it appears a substantial number of 
small entities will be affected by the 
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final rule. Using the best available data, 
the BLM estimates there are 
approximately 3,700 lessees and 
operators conducting gas operations on 
Federal and Indian lands that could be 
affected by the final rule. 

In addition to determining whether a 
substantial number of small entities are 
likely to be affected by this rule, the 
BLM must also determine whether the 
rule is anticipated to have a significant 
economic impact on those small 
entities. On an ongoing basis, we 
estimate the changes will increase the 
regulated community’s annual costs by 
about $12.1 million, or an average of 
about $3,300 per entity per year. There 
will also be an estimated $6.2 million, 
or $1,700 per entity per year, in 
additional royalty payments from 
operators to the BLM. However, these 
are considered transfer payments, and 
are thus not included in the estimate of 
the final rule’s net economic impact. In 
addition to annual costs, there will be 
one-time costs associated with 
implementing the changes of as much as 
$23.3 million, or an average of 
approximately $6,300 per entity affected 
by the rule. These costs are phased in 
over a 3-year period, at an average cost 
of $7.8 million per year or $2,100 per 
entity per year. When these annualized 
one-time costs are combined with 
annual costs, industry’s average annual 
cost is $19.9 million per year (or $5,400 
per entity per year) for the first three 
years following enactment of the final 
rule, after which it experiences just the 
annual burden of $12.1 million or 
$3,300 per entity per year. For further 
information on these costs estimates, 
please see the Economic and Threshold 
Analysis prepared for this final rule. 

Recognizing that the SBA definition 
for a small business for a crude 
petroleum and natural gas extraction 
firm is one with fewer than 1,250 
employees, which represents a wide 
range of possible oil and gas producers, 
the BLM, as part of the Economic and 
Threshold Analysis conducted for this 
rulemaking, looked at income data for 
three different small-sized entities that 
currently hold Federal oil and gas leases 
that were issued in competitive lease 
sales. Using annual reports that these 
companies filed with the U.S. Securities 
and Exchange Commission for 2012, 
2013, and 2014, the BLM concluded that 
the one-time costs and the annual 
ongoing costs will result in a reduction 
in the profit margins of these entities 
ranging from 0.0005 percent to 0.5742 
percent, with an average reduction of 
0.0362 percent. Copies of the analysis 
can be obtained from the contact person 
listed above (see FOR FURTHER 
INFORMATION CONTACT). 

All of the provisions will apply to 
entities regardless of size. However, 
entities with the greatest activity (e.g., 
numerous FMPs) will likely experience 
the greatest increase in compliance 
costs. 

Based on the available information, 
we conclude that the rule will not have 
a significant impact on a substantial 
number of small entities. Therefore, a 
final Regulatory Flexibility Analysis is 
not required, and a Small Entity 
Compliance Guide is not required. 

Small Business Regulatory Enforcement 
Fairness Act 

This final rule is not a major rule 
under 5 U.S.C. 804(2), the Small 
Business Regulatory Enforcement 
Fairness Act. This rule will not have an 
annual effect on the economy of $100 
million or more. 

This final rule will update and 
replace the requirements of Order 5 to 
ensure that gas produced from Federal 
and Indian oil and gas leases is 
accurately measured and accounted for. 
As explained in the Economic and 
Threshold Analysis, the rule will 
increase, by about $12.1 million 
annually ($3,300 per entity), the cost 
associated with the development and 
production of gas resources under 
Federal and Indian oil and gas leases, 
plus an estimated $6.2 million in 
increased royalty payments ($1,700 per 
entity) to the BLM that are considered 
transfer payments with no net economic 
impact. There will also be a one-time 
cost estimated to be $23.3 million, 
phased in over a 3-year period ($6,300 
per entity). For the first 3 years 
following enactment of the final rule, 
annual plus annualized one-time cost 
average $19.9 million per year ($5,400 
per entity). After the first 3 years, the 
estimated burden on industry is just the 
estimated annual cost of $12.1 million 
($3,300 per entity). 

This final rule: 
• Will not cause a major increase in 

costs or prices for consumers, 
individual industries, Federal, State, 
tribal, or local government agencies, or 
geographic regions; and 

• Will not have significant adverse 
effects on competition, employment, 
investment, productivity, innovation, or 
the ability of U.S.-based enterprises to 
compete with foreign-based enterprises. 

Unfunded Mandates Reform Act 

Under the Unfunded Mandates 
Reform Act (2 U.S.C. 1501 et seq.), we 
find that: 

• This final rule will not 
‘‘significantly or uniquely’’ affect small 
governments. A Small Government 
Agency Plan is unnecessary. 

• This final rule will not include any 
Federal mandate that may result in the 
expenditure by State, local, and tribal 
governments, in the aggregate, or by the 
private sector, of $100 million or greater 
in any single year. 

The final rule is not a ‘‘significant 
regulatory action’’ under the Unfunded 
Mandates Reform Act. The changes in 
this final rule will not impose any 
requirements on any State or local 
governmental entity. 

Executive Order 12630, Governmental 
Actions and Interference With 
Constitutionally Protected Property 
Rights (Takings) 

This rule will not have significant 
takings implications as defined under 
E.O. 12630. Therefore, a takings 
implication assessment is not required. 
This rule revises the minimum 
standards for accurate measurement and 
proper reporting of gas produced from 
Federal and Indian leases, unit PAs, and 
CAs by providing an improved system 
for production accountability by 
operators and lessees. Gas production 
from Federal and Indian leases is 
subject to lease terms that expressly 
require that lease activities be 
conducted in compliance with 
applicable Federal laws and regulations. 
The implementation of this rule will not 
impose requirements or limitations on 
private property use or require 
dedications or exactions from owners of 
private property, and as such, the rule 
is not a governmental action capable of 
interfering with constitutionally 
protected property rights. Therefore, the 
rule will not cause a taking of private 
property or require further discussion of 
takings implications under this E.O. 

Executive Order 13132, Federalism 
Under E.O. 13132, the BLM finds that 

the rule will not have significant 
Federalism implications. A Federalism 
assessment is not required. This rule 
will not change the role of or 
responsibilities among Federal, State, 
and local governmental entities. It does 
not relate to the structure and role of the 
States and would not have direct or 
substantive effects on States. 

Executive Order 13175, Consultation 
and Coordination With Indian Tribal 
Governments 

Under Executive order 13175, the 
President’s memorandum of April 29, 
1994, ‘‘Government-to-Government 
Relations with Native American Tribal 
Governments’’ (59 FR 22951), and 512 
Departmental Manual 2, the BLM 
evaluated possible effects of the final 
rule on federally recognized Indian 
tribes. The BLM approves proposed 
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operations on all Indian (except Osage 
Tribe) onshore oil and gas leases. 
Therefore, the final rule will affect 
Indian tribes. In conformance with the 
Secretary’s policy on tribal consultation, 
the BLM invited more than 175 tribal 
entities to tribal consultation meetings 
both before the rule was proposed and 
during the public comment period on 
the proposed rule. The consultations 
were held in both pre-publication and 
post-publication: 

Pre-Publication Meetings 

• Tulsa, Oklahoma on July 11, 2011; 
• Farmington, New Mexico on July 

13, 2011; and 
• Billings, Montana on August 24, 

2011. 
• Tribal workshop and webcast in 

Washington, D.C. on April 24, 2013. 

Post-Publication Meetings 

• The BLM hosted a webinar to 
discuss the requirements of the 
proposed rule and solicit feedback from 
affected tribes on November 19, 2015; 
and 

In-person meetings were held in: 
Æ Durango Colorado, on December 1, 

2015; 
Æ Oklahoma City, Oklahoma, on 

December 3, 2015; and 
Æ Dickinson, North Dakota, on 

December 8, 2015. 
The BLM also met with interested 

tribes on a one-on-one basis as 
requested to address questions on the 
proposed rule prior to the publication of 
the final rule. In each instance, the 
purpose of these meetings was to solicit 
feedback and comments from the tribes. 
The primary concerns expressed by 
tribes related to the subordination of 
tribal laws, rules, and regulations by the 
proposed rule; tribal representation on 
the Department’s Gas and Oil 
Measurement Team; and the BLM’s 
Inspection and Enforcement program’s 
ability to enforce the terms of this rule. 

In addition, some tribes expressed 
concern about the cost of performing 
detailed meter tube inspections, the 
proposed requirement for the location of 
the sample probe because it would be 
contrary to API specification, the 
requirement to report a dry heating 
value when water vapor is known to be 
present, and the cost and benefit of 
requiring sample cylinders to be sealed 
after they are cleaned. In general, the 
tribes, as royalty recipients, expressed 
support for the goals of the rulemaking, 
namely accurate measurement. With 
respect to tribal representation on the 
Department’s Gas and Oil Measurement 
Team, it should be noted that the team 
is internal only. That said, the BLM will 
continue to consult with tribes on 

measurement issues that impact them 
and their resources. The BLM did make 
changes to the rule based on these and 
other comments received by industry. In 
response to the concern over the cost of 
performing detailed meter tube 
inspections, the BLM eliminated the 
requirement to perform routine detailed 
meter-tube inspections; these 
inspections will now only be triggered 
by a basic inspection that reveals the 
need to perform a detailed inspection. 
In addition, the detailed inspection will 
only be required on high- and very-high- 
volume FMPs under the final rule. The 
final rule also re-defined the thresholds 
separating low-, high-, and very-high- 
volume FMPs, which reduced the 
estimated percentage of high- and very- 
high-volume FMPs subject to detailed 
inspections from 22 percent under the 
proposed rule to 11 percent under the 
final rule. 

In response to concerns expressed 
over the proposed requirement for the 
location of the sample probe, the BLM 
eliminated the proposed requirement 
and reverted to placing the sample 
probe as required by API standards. The 
BLM did not make any changes to the 
requirement in the proposed rule to 
report heating value on a dry basis 
because industry did not submit any 
data that would justify an alternative. 
On the contrary, the data that the BLM 
did receive indicated that the 
assumption of water vapor saturation as 
the basis for heating value, suggested by 
one tribal member, would result in 
under reporting of heating value. In 
response to concerns over the costs and 
benefits of the proposed requirement to 
seal sample cylinders after cleaning, the 
BLM determined that it was not a 
feasible requirement and deleted it in 
the final rule. 

Executive Order 12988, Civil Justice 
Reform 

Under E.O. 12988, we have 
determined that the rule will not unduly 
burden the judicial system and meets 
the requirements of Sections 3(a) and 
3(b)(2) of the Order. We have reviewed 
the rule to eliminate drafting errors and 
ambiguity. It has been written to 
provide clear legal standards for affected 
conduct rather than general standards, 
and promote simplification and burden 
reduction. 

Executive Order 13352, Facilitation of 
Cooperative Conservation 

Under E.O. 13352, the BLM has 
determined that this rule will not 
impede facilitating cooperative 
conservation and takes appropriate 
account of the interests of persons with 
ownership or other legally recognized 

interests in land or other natural 
resources. The rulemaking process 
involved Federal, State, local and tribal 
governments, private for-profit and 
nonprofit institutions, other 
nongovernmental entities and 
individuals in the decision-making via 
the public comment process for the rule. 
The process ensured that the programs, 
projects, and activities are consistent 
with protecting public health and safety. 

Paperwork Reduction Act 

Overview 

The Paperwork Reduction Act (PRA) 
(44 U.S.C. 3501–3521) provides that an 
agency may not conduct or sponsor, and 
a person is not required to respond to, 
a collection of information, unless it 
displays a currently valid OMB control 
number. The PRA and OMB regulations 
(see 5 CFR 1320.3(c) and (k)) provide 
that collections of information include 
requests and requirements that an 
individual, partnership, or corporation 
obtain information, and report it to a 
Federal agency. 

This final rule contains information 
collection activities that require 
approval by the OMB under the 
Paperwork Reduction Act. The BLM 
included an information collection 
request in the proposed rule. OMB has 
approved the information collection for 
the final rule under control number 
1004–0210. 

Summary 

Title: Measurement of Gas. 
Forms: None. 
OMB Control Number: 1004–0210. 
Description of Respondents: Holders 

of Federal and Indian (except Osage 
Tribe) oil and gas leases, operators, 
purchasers, transporters, any other 
person directly involved in producing, 
transporting, purchasing, or selling, 
including measuring, oil or gas through 
the point of royalty measurement or the 
point of first sale, and manufacturers of 
equipment or software used in 
measuring natural gas. 

Abstract: This rule updates the BLM’s 
regulations pertaining to gas 
measurement, taking into account 
changes in the gas industry’s 
measurement technologies and 
standards. The information collection 
activities in this rule will assist the BLM 
in ensuring the accurate measurement 
and proper reporting of all gas removed 
or sold from Federal and Indian (except 
Osage Tribe) leases, units, unit 
participating areas, and areas subject to 
communitization agreements, by 
providing a system for production 
accountability by operators, lessees, 
purchasers, and transporters. 
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Frequency of Collection: On occasion, 
except for 43 CFR 3175.115 and 
3175.120, which require submission of 
gas analysis reports at frequencies that 
vary from monthly to annually. 

Obligation to Respond: Required to 
obtain or retain benefits. 

Estimated Annual and Annualized 
Responses: 276,797. 

Estimated Reporting and 
Recordkeeping ‘‘Hour’’ Burden: 77,950 
hours. 

Estimated Non-Hour Cost: 
$21,194,881in annual non-hour burdens 
for the first 3 years following the 
effective date of the final rule, and 
$19,495,765 in annual non-hour 
burdens after that. 

Discussion of Information Collection 
Activities 

The information collection activities 
in the final rule are discussed below 
along with estimates of the annual 
burdens. Included in the burden 
estimates are the time for reviewing 
instructions, searching existing data 
sources, gathering and maintaining the 
data needed, and completing and 
reviewing each component of the 
proposed information collection 
requirements. 

Some of these information collection 
activities are usual and customary 
because they are required by gas sales 
contracts and/or industry standards. To 
the extent they are usual and customary, 
they are not ‘‘burdens’’ under the PRA 
(see 5 CFR 1320.3(b)(2)). To the extent 
these regulations increase the frequency 
of data gathering beyond what is usual 
and customary, or require more 
information than is usual and 
customary, the incremental burdens are 
included in the burdens disclosed here. 

Where these regulations require 
operators to maintain records and 
submit information at the request of the 
BLM (usually during production audits), 
the burdens of disclosure to the 
respondent and to the Federal 
Government are included in the 
estimated burdens for ‘‘Required 
Recordkeeping and Records 
Submission’’ for 43 CFR 3170.7, a 
regulation that is part of the rulemaking 
for site security (RIN 1004–AE15, 
control no. 1004–0207). The 
recordkeeping burdens are included 
among the information collection 
activities for this rule. 

The information collection activities 
in this rule can be organized in the 
following categories: 

A. Testing of Makes and Models of 
Gas-Measurement Equipment; 

B. Inspection and Verification; and 

C. Determining and Reporting 
Volumes, Heating Value, and Relative 
Density 

Each category is discussed below. 

A. Testing of Makes and Models of Gas- 
Measurement Equipment or Software 

Some provisions in the final rule 
provide for the listing of approved 
makes and models of gas-measurement 
equipment or software at www.blm.gov. 
They also provide for procedures that 
operators or manufacturers may use to 
seek approval of other makes and 
models. The operator or manufacturer 
arranges for testing of the equipment or 
software by a qualified testing facility. 
The testing is accomplished by 
comparing the requested equipment or 
software with reference standards 
specified in the regulations. Next, the 
operator or manufacturer submits a 
report to the BLM’s PMT. The PMT, 
which consists of BLM employees who 
are experts in oil and gas measurement, 
acts as a central advisory body for 
reviewing and approving devices and 
software not specifically addressed and 
approved in these regulations. The 
report must show the results of the 
testing, as well as descriptions of the 
test set-up and procedures, 
qualifications of the test facility, and 
uncertainty analyses. 

The PMT reviews the report, and then 
recommends that use of the device or 
software be approved, disapproved, or 
approved with conditions. Approval or 
approval with conditions by the PMT is 
a pre-requisite for BLM approval of a 
device or software that is not included 
on a list of approved makes and models 
in the regulations. These information 
collection activities assist the BLM in 
ensuring that the equipment and 
software used in gas measurement are in 
compliance with the relevant 
performance standards. 

We estimate that a limited number of 
respondents will choose to seek 
approval of makes and models of 
equipment or software, and the 
frequency of such requests will be 
limited. For the most part, we anticipate 
one-time, start-up requests during the 
first 3 years after the effective date of the 
rule. We calculated cumulative burden 
estimates for these activities for the first 
3 years after the effective date of the 
rule. We annualized these burden 
estimates for inclusion in the total 
estimated hour burdens of this rule. 

Most of these procedures begin when 
the operator or manufacturer arranges 
for testing of the equipment or software 
by a qualified testing facility. Because 
the qualified testing facility will 
generally be a contractor, and not 
employees of a respondent, we 

estimated non-hour burdens for those 
procedures. The exception is the 
procedure for requesting approval of 
makes and models of transducers that 
are used before the effective date of this 
rule. For those makes and models, the 
final rule allows operators or 
manufacturers to submit existing test 
data in lieu of arranging for testing by 
a qualified testing facility. We estimate 
no non-hour burdens in those 
circumstances. 

The information collection activities 
within this category are: 

1. Transducers—Test Data Collection 
and Submission for Existing Makes and 
Models (43 CFR 3175.43 and 3175.130); 

2. Transducers—Test Data Collection 
and Submission for Future Makes and 
Models (43 CFR 3175.43 and 3175.130); 

3. Flow-Computer Software—Test 
Data Collection and Submission for 
Existing Makes and Models (43 CFR 
3175.44 and 3175.140); 

4. Flow-Computer Software—Test 
Data Collection and Submission for 
Future Makes and Models (43 CFR 
3175.44 and 3175.140); 

5. Isolating Flow Conditioners—Test 
Data Collection and Submission for 
Existing Makes and Models (43 CFR 
3175.46); 

6. Differential Primary Devices Other 
than Flange-Tapped Orifice Plates—Test 
Data Collection and Submission for 
Existing Makes and Models (43 CFR 
3175.47); 

7. Linear Measurement Devices—Test 
Data Collection and Submission for 
Existing Makes and Models (43 CFR 
3175.48); 

8. Linear Measurement Devices—Test 
Data Collection and Submission for 
Future Makes and Models (43 CFR 
3175.48); 

9. Accounting Systems—Test Data 
Collection and Submission for Existing 
Makes and Models (43 CFR 3175.49); 
and 

10. Accounting Systems—Test Data 
Collection and Submission for Future 
Makes and Models (43 CFR 3175.49). 

B. Inspection and Verification 

Inspection and verification activities 
assist the BLM in ensuring that the 
equipment used to measure gas is in 
good working order. The information 
that is required in each ‘‘inspection’’ 
depends on what type of equipment 
must be examined. The information that 
is required in each ‘‘verification’’ is in 
accordance with the definition of that 
term at 43 CFR 3175.10(a): ‘‘The amount 
of error in a differential pressure, static 
pressure, or temperature transducer or 
element by comparing the readings of 
the transducer or element with the 
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readings from a certified test device 
with known accuracy.’’ 

Virtually all gas contracts and 
industry standards require periodic 
removal and inspection of equipment 
that is used to measure and analyze the 
content of natural gas. To the extent 
these regulations increase the frequency 
of inspection beyond what is usual and 
customary, or require more information 
than is usual and customary, the 
incremental burdens are disclosed here. 
Where these regulations require 
operators to submit information at the 
request of the BLM (usually during 
production audits), the burdens to the 
respondent and to the Federal 
Government are included in the 
estimated burdens for ‘‘Required 
Recordkeeping and Records 
Submission’’ for 43 CFR 3170.7, a 
regulation that is part of the rulemaking 
for site security (RIN 1004–AE15, 
control no. 1004–0207). 

The information collection activities 
within this category are: 

1. Schedule of Basic Meter Tube 
Inspection (43 CFR 3175.80(h)(3)); 

2. Basic Inspection of Meter Tubes— 
Data Collection and Submission (43 CFR 
3175.80(h)(5)); 

3. Detailed Inspection of Meter 
Tubes—Data Collection and Submission 
(43 CFR 3175.80(i) and (j)); 

4. Request for Extension of Time for 
a Detailed Meter Tube Inspection (43 
CFR 1375.80(i)); 

5. Redundancy Verification Check for 
Electronic Gas Measurement Systems 
(43 CFR 3175.102(e)(2)); 

6. Notification of Verification (43 CFR 
3175.92(e) and 3175.102(f)); 

7. Sample Cylinder Cleaning— 
Documentation (43 CFR 3175.113(c)(3)); 

8. Sample Separator Cleaning— 
Documentation (43 3175.113(d)(1)); 

9. Evacuation and Pre-charge for the 
Helium Pop Method—Documentation 
(43 CFR 3175.114(a)(2)); 

10. O-ring and Lubricant Composition 
for the Floating Piston Method— 
Documentation (43 CFR 3175.114(a)(3)); 

11. Schedule for Spot Sampling (43 
CFR 3175.113(b)); 

12. Submission of On-line Gas 
Chromatograph Specifications (43 CFR 
3175.117(c)); and 

13. Gas Chromatograph Verification— 
Documentation (43 CFR 3175.118(d)). 

C. Determining and Reporting Volumes, 
Heating Value, and Relative Density 

Natural gas consists mainly of 
methane and also includes varying 
amounts of other hydrocarbons, 
nitrogen, and carbon dioxide. These 
regulations assist in determining what 
components are in samples of natural 
gas, and in what percentages. They also 
assist in determining the volumes of 
natural gas produced. These 
measurements are necessary for 
calculating royalties accurately. 

The information collection activities 
within this category are: 

1. Quantity Transaction Record (43 
CFR 3175.104(a)); 

2. Configuration Log (43 CFR 
3175.104(b)); and 

3. Gas Analysis Report—Entry Into 
Gas Analysis Reporting and Verification 
System (43 CFR 3175.120(f)). 

Burden Estimates 

The BLM estimates 276,797 
responses, 77,950 hours, and $5,030,088 
hour burdens annually for industry for 
the first three years after the rule is 
enacted and 276,720 responses, 76,340 
hours, and $4,926,201 hour burdens 
annually for industry after that. These 
estimates include both annual estimates 
of recurring burdens and one-time 
burdens for initial implementation of 
the rule. The one-time burdens are 
shown as the average of the total 
burdens divided by three (i.e., spread 
over the next three years). 

The burdens to respondents include 
time spent for compiling and preparing 
information. The frequency of response 
for each of the information collections is 
‘‘on occasion,’’ with the exception of 43 
CFR 3175.120, which requires 
submission of gas analysis reports to the 
BLM within 15 days following due dates 
for spot samples as specified in 
§ 3175.115: 

• Gas spot samples at very-low- 
volume FMPs are required at least 
annually; 

• Gas samples at low-volume FMPs 
are required at least every 6 months, and 

• Spot samples at high- and very- 
high-volume FMPs are required at least 
every 3 months and every month, 
respectively, unless the BLM determines 
that more frequent analysis is required 
under § 3175.115(c). 

The following table itemizes the hour 
burdens. 
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A. B. c. D. 
Type of Response Number of Hours Per Total 

Responses Response Hours 
Transducers- Test Data Collection and 

Submission for Existing Makes and Models 
100 15.5 1,550 

43 CFR 3175.43 and 3175.130 
One-Time 

Transducers- Test Data Collection and 
Submission for Future Makes and Models 

1 15.5 15.5 
43 CFR 3175.43 and 3175.130 

Annual 
Flow-Computer Software- Test Data 

Collection and Submission for Existing 
Makes and Models 100 8.0 800.0 

43 CFR 3175.44 and 3175.140 
One-Time 

Flow-Computer Software- Test Data 
Collection and Submission for Future Makes 

and Models 20 8.0 160.0 
43 CFR 3175.44 and 3175.140 

Annual 
Isolating Flow Conditioners- Test Data 
Collection and Submission for Existing 

Makes and Models 3 80.0 240.0 
43 CFR 3175.46 

One-Time 
Differential Primary Devices Other than 

Flange-Tapped Orifice Plates- Test Data 
Collection and Submission for Existing 

3 80.0 240.0 
Makes and Models 

43 CFR 3175.47 
One-Time 

Linear Measurement Devices- Test Data 
Collection and Submission for Existing 

Makes and Models 5 80.0 400.0 
43 CFR 3175.48 

One-Time 
Linear Measurement Devices- Test Data 

Collection and Submission for Future Makes 
and Models 1 80.0 80.0 

43 CFR 3175.48 
Annual 
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A. B. c. D. 
Type of Response Number of Hours Per Total 

Responses Response Hours 
Accounting Systems- Test Data Collection 

and Submission for Existing Makes and 
Models 20 80.0 1,600.0 

43 CFR 3175.49 
One-Time 

Accounting Systems- Test Data Collection 
and Submission for Future Makes and Models 

2 80.0 160.0 
43 CFR 3175.49 

Annual 

Schedule of Basic Meter Tube Inspection 
43 CFR 3175.80(h)(3) 936 8.0 7,488.0 

Annual 
Basic Inspection of Meter Tubes - Data 

Collection and Submission 
9,358 0.1 935.8 

43 CFR 3175.80(h)(5) 
Annual 

Detailed Inspection of Meter Tubes - Data 
Collection and Submission 

4,464 0.5 2,232.0 
43 CFR 3175.80(i) and G) 

Annual 
Request for Extension of Time for a Detailed 

Meter Tube Inspection 
1,116 0.5 558.0 

43 CFR 3175.80(i) 
Annual 

Redundancy Verification Check for 
Electronic Gas Measurement Systems 

1,000 0.5 500.0 
43 CFR3175.102(e)(2) 

Annual 
Notification of Verification 
3175.92(e) and 3175.102([)) 1,172 1.0 1,172.0 

Annual 
Sample Cylinder Cleaning - Documentation 

43 CFR3175.113(c)(3) 75,731 0.1 7,573.1 
Annual 

Sample Separator Cleaning - Documentation 
43 CFR3175.113(d)(1) 7,573 0.1 757.3 

Annual 
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National Environmental Policy Act 

The BLM prepared an environmental 
assessment (EA), a Finding of No 
Significant Impact (FONSI), and a 
Decision Record (DR) that concludes 
that the final rule will not constitute a 
major Federal action significantly 
affecting the quality of the human 
environment under Section 102(2)(C) of 
the National Environmental Policy Act 

(NEPA), 42 U.S.C. 4332(2)(C). Therefore, 
a detailed statement under NEPA is not 
required. Copies of the EA, FONSI, and 
DR are available for review and on file 
in the BLM Administrative Record at 
the address specified in the ADDRESSES 
section. 

As explained in the EA, FONSI, and 
DR, the final rule will not have a 
significant effect on the human 
environment because, for the most part, 

its requirements involve changes that 
are of an administrative, technical, or 
procedural nature that apply to the 
BLM’s and the lessee’s or operator’s 
administrative processes. For example, 
the final rule clarifies the acceptable 
methods for estimating and 
documenting reported volumes of gas 
when metering equipment is 
malfunctioning or out of service. The 
final rule also establishes new 
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requirements for gas sampling, 
including sampling location and 
methods, sampling frequency, analysis 
methods, and the minimum number of 
components to be analyzed. Similarly, 
the final rule establishes new meter 
equipment, maintenance, inspection, 
and reporting standards. These changes 
will enhance the agency’s ability to 
account for the gas produced from 
Federal and Indian lands, but should 
have minimal to no impact on the 
environment. 

A draft of the EA was shared with the 
public during the public comment 
period on the proposed rule. As part of 
that process, the BLM received 
comments on the EA. Commenters 
questioned the BLM’s level of NEPA 
documentation, whether or not the BLM 
had met the ‘‘hard look’’ test of 
describing the environmental 
consequences of the proposed action, 
and the BLM’s ability to reach a FONSI 
based on the level of analysis. One 
commenter requested a complete NEPA 
revision with formal scoping of the EA 
and a meaningful socioeconomic 
analysis. Many commenters questioned 
the use of three separate EAs to disclose 
the impacts of three separate 
rulemakings, stating CEQ regulations 
that require connected actions to be 
evaluated in a single document. These 
commenters suggested that the BLM 
should prepare a single EIS to address 
all three rules. 

The BLM did not make any changes 
in response to these comments. CEQ’s 
NEPA regulations at 40 CFR 1508.18 do 
identify new or revised agency rules and 
regulations as an example of a Federal 
action, but new agency regulations that 
are procedural or administrative in 
nature are categorically excluded from 
NEPA review pursuant to 43 CFR 
46.210(i). Nevertheless the BLM chose 
to complete an EA for the rule, to assess 
the potential environmental impacts of 
the few provisions that could result in 
on-the-ground changes to measurement 
facilities. As noted in the EA, the BLM 
concludes that those few provisions will 
not have a significant impact on the 
environment. 

With respect to whether the three 
rulemakings to replace BLM’s existing 
Onshore Orders 3, 4, and 5 are 
connected actions for purposes of 
NEPA, the BLM does not agree with the 
commenter’s suggestion. While the BLM 
acknowledges that the rules are related 
and have been designed to work 
together, each rule is an independent 
and freestanding effort; none of the rules 
automatically triggers other actions that 
may impact the environment; none of 
the rules requires for its implementation 
that other actions be taken previously or 

simultaneously; and none depends on a 
larger action for its justification. Thus, 
the BLM reasonably decided to go 
forward with three EAs rather than a 
single overarching EIS. 

With respect to economic impacts, the 
BLM has determined that the economic 
analysis referred to in this preamble and 
in the EA prepared for this rule 
adequately discloses that the rule will 
increase costs to operator, but that those 
increased costs will be small compared 
to the costs of operating an oil and gas 
well. Therefore, the BLM did not make 
any changes in response to that 
comments. 

Other commenters stated the BLM did 
not adequately address potential surface 
impacts to private land, did not 
minimize surface impacts, did not 
address a reasonable range of 
alternatives, and did not adequately 
describe the Affected Environment. The 
BLM did not make any changes in 
response to these comments. The BLM 
anticipates that in the majority of cases, 
operators will use existing surface 
disturbances to come into compliance 
with the final rule, such as using 
existing well pad locations. Use of 
existing disturbance will minimize new 
surface construction and surface 
impacts. Since any new facilities will 
likely be constructed, relocated, or 
retrofitted on lease at an existing 
facility, the likelihood that the 
regulations will result in new impacts to 
private surface is low. In the rare 
instance new pipelines or other 
facilities prove to be necessary on 
private surface, BLM authorization for 
activities on split estate will include 
site-specific NEPA documentation, with 
appropriate project-level mitigation and 
best management practices. In short, 
surface disturbance on private lands is 
likely to be minimal, and any attempt to 
estimate these impacts at this time 
would be speculative. 

Finally, commenters asserted that 
BLM did not satisfy its obligation under 
NEPA to analyze alternatives that would 
meet the bureau’s purpose and need and 
allow for a reasoned choice to be made. 
As described in the EA, a number of 
alternatives were considered, but 
eliminated from detailed study because 
they did not meet the purpose and need. 
Discussion of the affected environment 
should only contain data and analysis 
commensurate in detail with the 
importance of the impacts, which are 
anticipated to be minimal. The EA, 
FONSI, and DR were updated to address 
these comments, but the revisions did 
not change the BLM’s overall analysis of 
the potential environmental impacts of 
the rule. 

Executive Order 13211, Actions 
Concerning Regulations That 
Significantly Affect Energy Supply, 
Distribution, or Use 

This final rule will not have a 
significant adverse effect on the nation’s 
energy supply, distribution or use, 
including a shortfall in supply or price 
increase. Changes in this final rule will 
strengthen the BLM’s accountability 
requirements for operators under 
Federal and Indian oil and gas leases. 
As discussed above, these changes will 
prescribe specific requirements for 
production measurement, including 
sampling, measuring, and analysis 
protocol; categories of violations; and 
reporting requirements. The final rule 
also establishes specific requirements 
related to the physical makeup of meter 
components. All of the changes will 
increase the regulated community’s 
annual costs by about $19.9 million in 
annual and annualized one-time costs 
(or $5,400 per entity per year) for the 
first 3 years after the final rule is 
enacted, and then $12.1 million, or an 
average of approximately $3,300 per 
entity per year after that plus an 
additional $6.2 million in royalty 
payments from industry to the BLM that 
are considered a transfer payment and 
thus not a net economic impact. Entities 
with the greatest activity (e.g., numerous 
FMPs) will incur higher costs. 
Additional information on these costs 
estimates can be found in the Economic 
and Threshold Analysis prepared for 
this final rule. 

We expect that the final rule will not 
result in a net change in the quantity of 
oil and gas that is produced from oil and 
gas leases on Federal and Indian lands. 

Information Quality Act 

In developing this rule, we did not 
conduct or use a study, experiment, or 
survey requiring peer review under the 
Information Quality Act (Pub. L. No. 
106–554, Appendix C Title IV, Section 
515, 114 Stat. 2763A–153). 

Authors 

The principal authors of this rule are 
Richard Estabrook, Petroleum Engineer, 
BLM Washington Office; Rodney 
Brashear, Petroleum Engineer 
Technician, BLM Tres Rios Field Office; 
Jim Hutchinson, Assistant Field 
Manager, BLM Newcastle Field Office; 
Jeff Jette, Petroleum Engineering 
Technician, BLM Buffalo Field Office; 
Clifford Johnson of the BLM Vernal 
Field Office; Gary Roth, Petroleum 
Engineering Technician, BLM Buffalo 
Field Office; and Noell Sturdevant, I&E 
Coordinator, BLM New Mexico State 
Office. The team was assisted by 
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Michael Wade, BLM Washington Office; 
Faith Bremner, Jean Sonneman, Joe 
Berry and Ian Senio, Office of 
Regulatory Affairs, BLM Washington 
Office; Michael Ford, Economist, BLM 
Washington Office; Barbara Sterling, 
Natural Resource Specialist, BLM 
Colorado State Office; Bryce Barlan, 
Senior Policy Analyst, BLM, 
Washington Office; John Barder, ONRR 
Denver Officer; Dylan Fuge, Counselor 
to the Director, BLM; Christopher 
Rhymes, Attorney Advisor, Office of the 
Solicitor, Department of the Interior; 
and Wanda Weatherford (formerly with 
BLM) and Geoffrey Heath (now retired). 

List of Subjects 

43 CFR Part 3160 

Administrative practice and 
procedure, Government contracts, 
Indians-lands, Mineral royalties, Oil and 
gas exploration, Penalties; Public 
lands—mineral resources, Reporting 
and recordkeeping requirements. 

43 CFR Part 3170 

Administrative practice and 
procedure, Immediate assessments, 
Incorporation by reference, Indians- 
lands, Mineral royalties, Oil and gas 
exploration, Oil and gas measurement, 
Penalties; Public lands—mineral 
resources. 

Dated: October 6, 2016. 
Janice M. Schneider, 
Assistant Secretary, Land and Minerals 
Management. 

43 CFR Chapter II 

For the reasons set out in the 
preamble, the Bureau of Land 
Management is amending 43 CFR parts 
3160 and 3170 as follows: 

PART 3160—ONSHORE OIL AND GAS 
OPERATIONS 

■ 1. The authority citation for part 3160 
is revised to read as follows: 

Authority: 25 U.S.C. 396d and 2107; 30 
U.S.C. 189, 306, 359, and 1751; and 43 U.S.C. 
1732(b), 1733, and 1740. 

■ 2. Revise § 3162.7–3 to read as 
follows: 

§ 3162.7–3 Measurement of gas. 
All gas removed or sold from a lease, 

communitized area, or unit participating 
area must be measured under subpart 
3175 of this chapter. All measurement 
must be on the lease, communitized 
area, or unit from which the gas 
originated and must not be commingled 
with gas originating from other sources 
unless approved by the authorized 
officer under subpart 3173 of this 
chapter. 

■ 3. Amend § 3163.1 by revising 
paragraphs (a) introductory text, (a)(1) 
and (2), (b) introductory text, (b)(1) and 
(2), removing paragraphs (c) and (d), 
redesignating paragraph (e) as paragraph 
(c), and revising newly redesignated 
paragraph (c) to read as follows: 

§ 3163.1 Remedies for acts of 
noncompliance. 

(a) Whenever any person fails or 
refuses to comply with the regulations 
in this part, the terms of any lease or 
permit, or the requirements of any 
notice or order, the authorized officer 
shall notify that person in writing of the 
violation or default. 

(1) For major violations, the 
authorized officer may also subject the 
person to an assessment of $1,000 per 
violation, per inspection. 

(2) For minor violations, the 
authorized officer may also subject the 
person to an assessment of $250 per 
violation, per inspection. 
* * * * * 

(b) Certain instances of 
noncompliance are violations of such a 
nature as to warrant the imposition of 
immediate major assessments upon 
discovery, as compared to those 
established by paragraph (a) of this 
section. Upon discovery the following 
violations, as well as the violations 
identified in subparts 3173, 3174, and 
3175 of this chapter, will result in 
assessments in the specified amounts 
per violation, per inspection, without 
exception: 

(1) For failure to install blowout 
preventer or other equivalent well 
control equipment, as required by the 
approved drilling plan, $1,000; 

(2) For drilling without approval or 
for causing surface disturbance on 
Federal or Indian surface preliminary to 
drilling without approval, $1,000; 
* * * * * 

(c) On a case-by-case basis, the State 
Director may compromise or reduce 
assessments under this section. In 
compromising or reducing the amount 
of the assessment, the State Director will 
state in the record the reasons for such 
determination. 

§ 3164.1 [Amended] 

■ 4. Amend § 3164.1, in paragraph (b), 
by removing the fifth entry in the chart. 

PART 3170—ONSHORE OIL AND GAS 
PRODUCTION 

■ 5. The authority citation for part 3170 
continues to read as follows: 

Authority: 25 U.S.C. 396d and 2107; 30 
U.S.C. 189, 306, 359, and 1751; and 43 U.S.C. 
1732(b), 1733, and 1740. 

■ 6. Add subpart 3175 to part 3170 to 
read as follows: 

Subpart 3175—Measurement of Gas 
Sec. 
3175.10 Definitions and acronyms. 
3175.20 General requirements. 
3175.30 Incorporation by reference. 
3175.31 Specific performance requirements. 
3175.40 Measurement equipment approved 

by standard or make and model. 
3175.41 Flange-tapped orifice plates. 
3175.42 Chart recorders. 
3175.43 Transducers. 
3175.44 Flow-computer software. 
3175.45 Gas chromatographs. 
3175.46 Isolating flow conditioners. 
3175.47 Differential primary devices other 

than flange-tapped orifice plates. 
3175.48 Linear measurement devices. 
3175.49 Accounting systems. 
3175.60 Timeframes for compliance. 
3175.61 Grandfathering. 
3175.70 Measurement location. 
3175.80 Flange-tapped orifice plates 

(primary devices). 
3175.90 Mechanical recorder (secondary 

device). 
3175.91 Installation and operation of 

mechanical recorders. 
3175.92 Verification and calibration of 

mechanical recorders. 
3175.93 Integration statements. 
3175.94 Volume determination. 
3175.100 Electronic gas measurement 

(secondary and tertiary device). 
3175.101 Installation and operation of 

electronic gas measurement systems. 
3175.102 Verification and calibration of 

electronic gas measurement systems. 
3175.103 Flow rate, volume, and average 

value calculation. 
3175.104 Logs and records. 
3175.110 Gas sampling and analysis. 
3175.111 General sampling requirements. 
3175.112 Sampling probe and tubing. 
3175.113 Spot samples—general 

requirements. 
3175.114 Spot samples—allowable 

methods. 
3175.115 Spot samples—frequency. 
3175.116 Composite sampling methods. 
3175.117 On-line gas chromatographs. 
3175.118 Gas chromatograph requirements. 
3175.119 Components to analyze. 
3175.120 Gas analysis report requirements. 
3175.121 Effective date of a spot or 

composite gas sample. 
3175.125 Calculation of heating value and 

volume. 
3175.126 Reporting of heating value and 

volume. 
3175.130 Transducer testing protocol. 
3175.131 General requirements for 

transducer testing. 
3175.132 Testing of reference accuracy. 
3175.133 Testing of influence effects. 
3175.134 Transducer test reporting. 
3175.135 Uncertainty determination. 
3175.140 Flow-computer software testing. 
3175.141 General requirements for flow- 

computer software testing. 
3175.142 Required static tests. 
3175.143 Required dynamic tests. 
3175.144 Flow-computer software test 

reporting. 
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3175.150 Immediate assessments. 
Appendix A to Subpart 3175—Table of 

Atmospheric Pressures 

§ 3175.10 Definitions and acronyms. 

(a) As used in this subpart, the term: 
AGA Report No. (followed by a 

number) means a standard prescribed by 

the American Gas Association, with the 
number referring to the specific 
standard. 

Area ratio means the smallest 
unrestricted area at the primary device 
divided by the cross-sectional area of 
the meter tube. For example, the area 
ratio (Ar) of an orifice plate is the area 

of the orifice bore (Ad) divided by the 
area of the meter tube (AD). For an 
orifice plate with a bore diameter (d) of 
1.000 inches in a meter tube with an 
inside diameter (D) of 2.000 inches the 
area ratio is 0.25 and is calculated as 
follows: 

As-found means the reading of a 
mechanical or electronic transducer 
when compared to a certified test 
device, prior to making any adjustments 
to the transducer. 

As-left means the reading of a 
mechanical or electronic transducer 
when compared to a certified test 
device, after making adjustments to the 
transducer, but prior to returning the 
transducer to service. 

Atmospheric pressure means the 
pressure exerted by the weight of the 
atmosphere at a specific location. 

Beta ratio means the measured 
diameter of the orifice bore divided by 
the measured inside diameter of the 
meter tube. This is also referred to as a 
diameter ratio. 

Bias means a systematic shift in the 
mean value of a set of measurements 
away from the true value of what is 
being measured. 

British thermal unit (Btu) means the 
amount of heat needed to raise the 
temperature of one pound of water by 1 
°F. 

Component-type electronic gas 
measurement system means an 
electronic gas measurement system 
comprising transducers and a flow 
computer, each identified by a separate 
make and model, from which 
performance specifications are obtained. 

Configuration log means a list of all 
fixed or user-programmable parameters 
used by the flow computer that could 
affect the calculation or verification of 
flow rate, volume, or heating value. 

Discharge coefficient means an 
empirically derived correction factor 
that is applied to the theoretical 
differential flow equation in order to 
calculate a flow rate that is within stated 
uncertainty limits. 

Effective date of a spot or composite 
gas sample means the first day on which 
the relative density and heating value 
determined from the sample are used in 

calculating the volume and quality on 
which royalty is based. 

Electronic gas measurement (EGM) 
means all of the hardware and software 
necessary to convert the static pressure, 
differential pressure, and flowing 
temperature developed as part of a 
primary device, to a quantity, rate, or 
quality measurement that is used to 
determine Federal royalty. For orifice 
meters, this includes the differential- 
pressure transducer, static-pressure 
transducer, flowing-temperature 
transducer, on-line gas chromatograph 
(if used), flow computer, display, 
memory, and any internal or external 
processes used to edit and present the 
data or values measured. 

Element range means the difference 
between the minimum and maximum 
value that the element (differential- 
pressure bellows, static-pressure 
element, and temperature element) of a 
mechanical recorder is designed to 
measure. 

Event log means an electronic record 
of all exceptions and changes to the 
flow parameters contained within the 
configuration log that occur and have an 
impact on a quantity transaction record. 

GPA (followed by a number) means a 
standard prescribed by the Gas 
Processors Association, with the 
number referring to the specific 
standard. 

Heating value means the gross heat 
energy released by the complete 
combustion of one standard cubic foot 
of gas at 14.73 pounds per square inch 
absolute (psia) and 60° F. 

Heating value variability means the 
deviation of previous heating values 
over a given time period from the 
average heating value over that same 
time period, calculated at a 95 percent 
confidence level. Unless otherwise 
approved by the BLM, variability is 
determined with the following equation: 

Where: 
V95% = heating value variability, % 
sHV = standard deviation of the previous 5 

heating values 
2.776 = the ‘‘student-t’’ function for a 

probability of 0.05 and 4 degrees of 
freedom (degree of freedom is the 
number of samples minus 1) 

HV= the average heating value over the time 
period used to determine the standard 
deviation 

High-volume facility measurement 
point or high-volume FMP means any 
FMP that measures more than 200 
Mcf/day, but less than or equal to 1,000 
Mcf/day over the averaging period. 

Hydrocarbon dew point means the 
temperature at which hydrocarbon 
liquids begin to form within a gas 
mixture. For the purpose of this 
regulation, the hydrocarbon dew point 
is the flowing temperature of the gas 
measured at the FMP, unless otherwise 
approved by the AO. 

Integration means a process by which 
the lines on a circular chart (differential 
pressure, static pressure, and flowing 
temperature) used in conjunction with a 
mechanical chart recorder are re-traced 
or interpreted in order to determine the 
volume that is represented by the area 
under the lines. An integration 
statement documents the values 
determined from the integration. 

Live input variable means a datum 
that is automatically obtained in real 
time by an EGM system. 

Low-volume facility measurement 
point or low-volume FMP means any 
FMP that measures more than 35 
Mcf/day, but less than or equal to 200 
Mcf/day, over the averaging period. 

Lower calibrated limit means the 
minimum engineering value for which a 
transducer was calibrated by certified 
equipment, either in the factory or in 
the field. 
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Mean means the sum of all the values 
in a data set divided by the number of 
values in the data set. 

Mole percent means the number of 
molecules of a particular type that are 
present in a gas mixture divided by the 
total number of molecules in the gas 
mixture, expressed as a percentage. 

Normal flowing point means the 
differential pressure, static pressure, 
and flowing temperature at which an 
FMP normally operates when gas is 
flowing through it. 

Primary device means the volume- 
measurement equipment installed in a 
pipeline that creates a measureable and 
predictable pressure drop in response to 
the flow rate of fluid through the 
pipeline. It includes the pressure-drop 
device, device holder, pressure taps, 
required lengths of pipe upstream and 
downstream of the pressure-drop 
device, and any flow conditioners that 
may be used to establish a fully 
developed symmetrical flow profile. 

Qualified test facility means a facility 
with currently certified measurement 
systems for mass, length, time, 
temperature, and pressure traceable to 
the NIST primary standards or 
applicable international standards 
approved by the BLM. 

Quantity transaction record (QTR) 
means a report generated by an EGM 
system that summarizes the daily and 
hourly volumes calculated by the flow 
computer and the average or totals of 
the dynamic data that is used in the 
calculation of volume. 

Reynolds number means the ratio of 
the inertial forces to the viscous forces 
of the fluid flow, and is defined as: 

Where: 
Re = the Reynolds number 
V = velocity 
r = fluid density 
D = inside meter tube diameter 
m = fluid viscosity 

Redundancy verification means a 
process of verifying the accuracy of an 
EGM system by comparing the readings 
of two sets of transducers placed on the 
same primary device. 

Secondary device means the 
differential-pressure, static-pressure, 
and temperature transducers in an EGM 
system, or a mechanical recorder, 
including the differential pressure, 
static pressure, and temperature 
elements, and the clock, pens, pen 
linkages, and circular chart. 

Self-contained EGM system means an 
EGM system in which the transducers 
and flow computer are identified by a 
single make and model number from 

which the performance specifications 
for the transducers and flow computer 
are obtained. Any change to the make or 
model numbers of either a transducer or 
a flow computer within a self-contained 
EGM system changes the system to a 
component-type EGM system. 

Senior fitting means a type of orifice 
plate holder that allows the orifice plate 
to be removed, inspected, and replaced 
without isolating and depressurizing the 
meter tube. 

Standard cubic foot (scf) means a 
cubic foot of gas at 14.73 psia and 60° 
F. 

Standard deviation means a measure 
of the variation in a distribution, and is 
equal to the square root of the arithmetic 
mean of the squares of the deviations of 
each value in the distribution from the 
arithmetic mean of the distribution. 

Tertiary device means, for EGM 
systems, the flow computer and 
associated memory, calculation, and 
display functions. 

Threshold of significance means the 
maximum difference between two data 
sets (a and b) that can be attributed to 
uncertainty effects. The threshold of 
significance is determined as follows: 

Where: 
Ts = Threshold of significance, in percent 
Ua = Uncertainty (95 percent confidence) of 

data set a, in percent 
Ub = Uncertainty (95 percent confidence) of 

data set b, in percent 

Transducer means an electronic 
device that converts a physical property 
such as pressure, temperature, or 
electrical resistance into an electrical 
output signal that varies proportionally 
with the magnitude of the physical 
property. Typical output signals are in 
the form of electrical potential (volts), 
current (milliamps), or digital pressure 
or temperature readings. The term 
transducer includes devices commonly 
referred to as transmitters. 

Turndown means a reduction of the 
measurement range of a transducer in 
order to improve measurement accuracy 
at the lower end of its scale. It is 
typically expressed as the ratio of the 
upper range limit to the upper 
calibrated limit. 

Type test means a test on a 
representative number of a specific 
make, model, and range of a device to 
determine its performance over a range 
of operating conditions. 

Uncertainty means the range of error 
that could occur between a measured 
value and the true value being 
measured, calculated at a 95 percent 
confidence level. 

Upper calibrated limit means the 
maximum engineering value for which 
a transducer was calibrated by certified 
equipment, either in the factory or in 
the field. 

Upper range limit (URL) means the 
maximum value that a transducer is 
designed to measure. 

Verification means the process of 
determining the amount of error in a 
differential pressure, static pressure, or 
temperature transducer or element by 
comparing the readings of the 
transducer or element with the readings 
from a certified test device with known 
accuracy. 

Very-low-volume facility 
measurement point or very-low-volume 
FMP means any FMP that measures 35 
Mcf/day or less over the averaging 
period. 

Very-high-volume facility 
measurement point or very-high-volume 
FMP means any FMP that measures 
more than 1,000 Mcf/day over the 
averaging period. 

(b) As used in this subpart the 
following additional acronyms carry the 
meaning prescribed: 

GARVS means the BLM’s Gas 
Analysis Reporting and Verification 
System. 

GC means gas chromatograph. 
GPA means the Gas Processors 

Association. 
Mcf means 1,000 standard cubic feet. 
psia means pounds per square inch— 

absolute. 
psig means pounds per square inch— 

gauge. 

§ 3175.20 General requirements. 
Measurement of all gas at an FMP 

must comply with the standards 
prescribed in this subpart, except as 
otherwise approved under § 3170.6 of 
this part. 

§ 3175.30 Incorporation by reference. 
(a) Certain material identified in this 

section is incorporated by reference into 
this part with the approval of the 
Director of the Federal Register under 5 
U.S.C. 552(a) and 1 CFR part 51. 
Operators must comply with all 
incorporated standards and material as 
they are listed in this section. To 
enforce any edition other than that 
specified in this section, the BLM must 
publish a rule in the Federal Register 
and the material must be reasonably 
available to the public. All approved 
material is available for inspection at 
the Bureau of Land Management, 
Division of Fluid Minerals, 20 M Street 
SE., Washington, DC 20003, 202–912– 
7162; and at all BLM offices with 
jurisdiction over oil and gas activities; 
and is available from the sources listed 
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below. It is also available for inspection 
at the National Archives and Records 
Administration (NARA). For 
information on the availability of this 
material at NARA, call 202–741–6030 or 
go to http://www.archives.gov/federal_
register/code_of_federal_regulations/
ibr_locations.html. 

(b) American Gas Association (AGA), 
400 North Capitol Street NW., Suite 450, 
Washington, DC 20001; telephone 202– 
824–7000. 

(1) AGA Report No. 3, Orifice 
Metering of Natural Gas and Other 
Related Hydrocarbon Fluids, Second 
Edition, September, 1985 (‘‘AGA Report 
No. 3 (1985)’’), IBR approved for 
§§ 3175.61(a) and (b), 3175.80(k), and 
3175.94(a). 

(2) AGA Transmission Measurement 
Committee Report No. 8, 
Compressibility Factors of Natural Gas 
and Other Related Hydrocarbon Gases; 
Second Edition, November 1992 (‘‘AGA 
Report No. 8’’), IBR approved for 
§§ 3175.103(a) and 3175.120(d). 

(c) American Petroleum Institute 
(API), 1220 L Street NW., Washington, 
DC 20005; telephone 202–682–8000. 
API also offers free, read-only access to 
some of the material at http://
publications.api.org. 

(1) API Manual of Petroleum 
Measurement Standards (MPMS) 
Chapter 14—Natural Gas Fluids 
Measurement, Section 1, Collecting and 
Handling of Natural Gas Samples for 
Custody Transfer; Seventh Edition, May 
2016 (‘‘API 14.1’’), IBR approved for 
§§ 3175.112(b) and (c), 3175.113(c), and 
3175.114(b). 

(2) API MPMS, Chapter 14, Section 3, 
Orifice Metering of Natural Gas and 
Other Related Hydrocarbon Fluids— 
Concentric, Square-edged Orifice 
Meters, Part 1, General Equations and 
Uncertainty Guidelines; Fourth Edition, 
September 2012; Errata, July 2013 (‘‘API 
14.3.1’’), IBR approved for § 3175.31(a) 
and Table 1 to § 3175.80. 

(3) API MPMS Chapter 14, Section 3, 
Orifice Metering of Natural Gas and 
Other Related Hydrocarbon Fluids— 
Concentric, Square-edged Orifice 
Meters, Part 2, Specification and 
Installation Requirements; Fifth Edition, 
March 2016 (‘‘API 14.3.2’’), IBR 
approved for §§ 3175.46(b) and (c), 
3175.61(a), 3175.80(c) through (g) and 
(i) through (l), and Table 1 to § 3175.80. 

(4) API MPMS Chapter 14, Section 3, 
Orifice Metering of Natural Gas and 
Other Related Hydrocarbon Fluids— 
Concentric, Square-edged Orifice 
Meters, Part 3, Natural Gas 

Applications; Fourth Edition, November 
2013 (‘‘API 14.3.3’’), IBR approved for 
§§ 3175.94(a) and 3175.103(a). 

(5) API MPMS Chapter 14, Natural 
Gas Fluids Measurement, Section 3, 
Concentric, Square-Edged Orifice 
Meters, Part 3, Natural Gas 
Applications, Third Edition, August, 
1992 (‘‘API 14.3.3 (1992)’’), IBR 
approved for § 3175.61(b). 

(6) API MPMS, Chapter 14, Section 5, 
Calculation of Gross Heating Value, 
Relative Density, Compressibility and 
Theoretical Hydrocarbon Liquid 
Content for Natural Gas Mixtures for 
Custody Transfer; Third Edition, 
January 2009; Reaffirmed February 2014 
(‘‘API 14.5’’), IBR approved for 
§§ 3175.120(c) and 3175.125(a). 

(7) API MPMS Chapter 21, Section 1, 
Flow Measurement Using Electronic 
Metering Systems—Electronic Gas 
Measurement; Second Edition, February 
2013 (‘‘API 21.1’’), IBR approved for 
Table 1 to § 3175.100, §§ 3175.101(e), 
3175.102(a) and (c) through (e), 
3175.103(b) and (c), and 3175.104(a) 
through (d). 

(8) API MPMS Chapter 22—Testing 
Protocol, Section 2, Differential Pressure 
Flow Measurement Devices; First 
Edition, August 2005; Reaffirmed 
August 2012 (‘‘API 22.2’’), IBR approved 
for § 3175.47(b) through (d). 

(d) Gas Processors Association (GPA), 
6526 E. 60th Street, Tulsa, OK 74145; 
telephone 918–493–3872. 

(1) GPA Standard 2166–05, Obtaining 
Natural Gas Samples for Analysis by 
Gas Chromatography Revised 2005 
(‘‘GPA 2166–05’’), IBR approved for 
§§ 3175.113(c) and (d), 3175.114(a), and 
3175.117(a). 

(2) GPA Standard 2261–13, Analysis 
for Natural Gas and Similar Gaseous 
Mixtures by Gas Chromatography; 
Revised 2013 (‘‘GPA 2261–13’’), IBR 
approved for § 3175.118(a) and (c). 

(3) GPA Standard 2198–03, Selection, 
Preparation, Validation, Care and 
Storage of Natural Gas and Natural Gas 
Liquids Reference Standard Blends; 
Revised 2003 (‘‘GPA 2198–03’’), IBR 
approved for § 3175.118(c). 

(4) GPA Standard 2286–14, Method 
for the Extended Analysis of Natural 
Gas and Similar Gaseous Mixtures by 
Temperature Program Gas 
Chromatography; Revised 2014 (‘‘GPA 
2286–14’’), IBR approved for 
§ 3175.118(e). 

(e) Pipeline Research Council 
International (PRCI), 3141 Fairview Park 
Dr., Suite 525, Falls Church, VA 22042; 
telephone 703–205–1600. 

(1) PRCI Contract–NX–19, Manual for 
the Determination of 
Supercompressibility Factors for 
Natural Gas; December 1962 (‘‘PRCI NX 
19’’), IBR approved for § 3175.61(b). 

(2) [Reserved] 
Note to paragraphs (b) through (e): 

You may also be able to purchase these 
standards from the following resellers: 
Techstreet, 3916 Ranchero Drive, Ann 
Arbor, MI 48108; telephone 734–780– 
8000; www.techstreet.com/api/
apigate.html; IHS Inc., 321 Inverness 
Drive South, Englewood, CO 80112; 
303–790–0600; www.ihs.com; SAI 
Global, 610 Winters Ave., Paramus, NJ 
07652; telephone 201–986–1131; http:// 
infostore.saiglobal.com/store/. 

§ 3175.31 Specific performance 
requirements. 

(a) Flow rate measurement 
uncertainty levels. (1) For high-volume 
FMPs, the measuring equipment must 
achieve an overall flow rate 
measurement uncertainty within ±3 
percent. 

(2) For very-high-volume FMPs, the 
measuring equipment must achieve an 
overall flow rate measurement 
uncertainty within ±2 percent. 

(3) The determination of uncertainty 
is based on the values of flowing 
parameters (e.g., differential pressure, 
static pressure, and flowing temperature 
for differential meters or velocity, mass 
flow rate, or volumetric flow rate for 
linear meters) determined as follows, 
listed in order of priority: 

(i) The average flowing parameters 
listed on the most recent daily QTR, if 
available to the BLM at the time of 
uncertainty determination; or 

(ii) The average flowing parameters 
from the previous day, as required 
under § 3175.101(b)(4)(i) through (iii) 
(for differential meters). 

(4) The uncertainty must be 
calculated under API 14.3.1, Section 12 
(incorporated by reference, see 
§ 3175.30) or other methods approved 
by the AO. 

(b) Heating value uncertainty levels. 
(1) For high-volume FMPs, the 
measuring equipment must achieve an 
annual average heating value 
uncertainty within ±2 percent. 

(2) For very-high-volume FMPs, the 
measuring equipment must achieve an 
annual average heating value 
uncertainty within ±1 percent. 

(3) Unless otherwise approved by the 
AO, the average annual heating value 
uncertainty must be determined as 
follows: 

VerDate Sep<11>2014 00:13 Nov 17, 2016 Jkt 241001 PO 00000 Frm 00098 Fmt 4701 Sfmt 4700 E:\FR\FM\17NOR5.SGM 17NOR5m
st

oc
ks

til
l o

n 
D

S
K

3G
9T

08
2P

R
O

D
 w

ith
 R

U
LE

S
5

http://www.archives.gov/federal_register/code_of_federal_regulations/ibr_locations.html
http://www.archives.gov/federal_register/code_of_federal_regulations/ibr_locations.html
http://www.archives.gov/federal_register/code_of_federal_regulations/ibr_locations.html
http://infostore.saiglobal.com/store/
http://infostore.saiglobal.com/store/
http://www.techstreet.com/api/apigate.html
http://www.techstreet.com/api/apigate.html
http://publications.api.org
http://publications.api.org
http://www.ihs.com


81613 Federal Register / Vol. 81, No. 222 / Thursday, November 17, 2016 / Rules and Regulations 

(c) Bias. For low-volume, high- 
volume, and very-high-volume FMPs, 
the measuring equipment used for either 
flow rate or heating value determination 
must achieve measurement without 
statistically significant bias. 

(d) Verifiability. An operator may not 
use measurement equipment for which 
the accuracy and validity of any input, 
factor, or equation used by the 
measuring equipment to determine 
quantity, rate, or heating value are not 
independently verifiable by the BLM. 
Verifiability includes the ability to 
independently recalculate the volume, 
rate, and heating value based on source 
records and field observations. 

§ 3175.40 Measurement equipment 
approved by standard or make and model. 

The measurement equipment 
described in §§ 3175.41 through 3175.49 
is approved for use at FMPs under the 
conditions and circumstances stated in 
those sections, provided it meets or 
exceeds the minimum standards 
prescribed in this subpart. 

§ 3175.41 Flange-tapped orifice plates. 

Flange-tapped orifice plates that are 
constructed, installed, operated, and 
maintained in accordance with the 
standards in § 3175.80 are approved for 
use. 

§ 3175.42 Chart recorders. 

Chart recorders used in conjunction 
with approved differential-type meters 
that are installed, operated, and 
maintained in accordance with the 
standards in § 3175.90 are approved for 
use for low-volume and very-low- 
volume FMPs only, and are not 
approved for high-volume or very-high- 
volume FMPs. 

§ 3175.43 Transducers. 

(a) A transducer of a specific make, 
model, and URL is approved for use in 
conjunction with differential meters for 
high-volume or very-high-volume FMPs 
if it meets the following requirements: 

(1) It has been type-tested under 
§ 3175.130; 

(2) The documentation required in 
§ 3175.134 has been submitted to the 
PMT; and 

(3) It has been approved by the BLM 
and placed on the list of type-tested 
equipment maintained at www/blm.gov. 

(b) A transducer of a specific make, 
model, and URL, in use at an FMP 
before January 17, 2017, is approved for 
continued use if: 

(1) Data supporting the published 
performance specification of the 
transducer are submitted to the PMT in 
lieu of the documentation required in 
paragraph (a)(2) of this section; and 

(2) It has been approved by the BLM 
and placed on the list of type-tested 
equipment maintained at www.blm.gov. 

(c) All transducers are approved for 
use at very-low- and low-volume FMPs. 

§ 3175.44 Flow-computer software. 
(a) A flow computer of a particular 

make and model, and equipped with a 
particular software version, is approved 
for use at high- and very-high-volume 
FMPs if the flow computer and software 
version meet the following 
requirements: 

(1) The documentation required in 
§ 3175.144 has been submitted to the 
PMT; 

(2) The PMT has determined that the 
flow computer and software version 
passed the type-testing required in 
§ 3175.140, except as provided in 
paragraph (b) of this section; and 

(3) The BLM has approved the flow 
computer and software version and has 
placed them on the list of approved 
equipment maintained at www.blm.gov. 

(b) Software versions (high- and very- 
high-volume FMPs). (1) Software 
revisions that affect or have the 
potential to affect determination of flow 
rate, determination of volume, 
determination of heating value, or data 
or calculations used to verify flow rate, 
volume, or heating value must be type- 
tested under § 3175.140. 

(2) Software revisions that do not 
affect or have the potential to affect the 
determination of flow rate, 
determination of volume, determination 
of heating value, or data and 
calculations used to verify flow rate, 
volume, or heating value are not 
required to be type-tested, however, the 
operator must provide the BLM with a 
list of these software versions and a 
brief description of what changes were 
made from the previous version. (The 
software manufacturer may provide 
such information instead of the 
operator.) 

(c) Software versions (low- and very- 
low-volume FMPs). All software 
versions are approved for use at low- 
and very-low-volume FMPs, unless 
otherwise required by the BLM. 

§ 3175.45 Gas chromatographs. 
GCs that meet the standards in 

§§ 3175.117 and 3175.118 for 
determining heating value and relative 
density are approved for use. 

§ 3175.46 Isolating flow conditioners. 
The BLM will list on www.blm.gov 

the make, model, and size of isolating 
flow conditioner that is approved for 
use in conjunction with a flange-tapped 
orifice plate, so long as the isolating 
flow conditioner is installed, operated, 
and maintained in compliance with the 
requirements of this section. Approval 
of a particular make and model is 
obtained as prescribed in this section. 

(a) All testing required under this 
section must be performed at a qualified 
test facility not affiliated with the flow- 
conditioner manufacturer. 

(b) The operator or manufacturer must 
test the flow conditioner under API 
14.3.2, Annex D (incorporated by 
reference, see § 3175.30) and submit all 
test data to the BLM. 

(c) The PMT will review the test data 
to ensure that the device meets the 
requirements of API 14.3.2, Annex D 
(incorporated by reference, see 
§ 3175.30) and make a recommendation 
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to the BLM to either approve use of the 
device, disapprove use of the device, or 
approve it with conditions for its use. 

(d) If approved, the BLM will add the 
approved make and model, and any 
applicable conditions of use, to the list 
maintained at www.blm.gov. 

§ 3175.47 Differential primary devices 
other than flange-tapped orifice plates. 

A make, model, and size of 
differential primary device listed at 
www.blm.gov is approved for use if it is 
installed, operated, and maintained in 
compliance with any applicable 
conditions of use identified on 
www.blm.gov for that device. Approval 
of a particular make and model is 
obtained as follows: 

(a) All testing required under this 
section must be performed at a qualified 
test facility not affiliated with the 
primary device manufacturer. 

(b) The primary device must be tested 
under API 22.2 (incorporated by 
reference, see § 3175.30). 

(c) The operator must submit to the 
BLM all test data required under API 
22.2 (incorporated by reference, see 
§ 3175.30). (The manufacturer of the 
primary device may submit such 
information instead of the operator.) 

(d) The PMT will review the test data 
to ensure that the primary device meets 
the requirements of API 22.2 
(incorporated by reference, see 
§ 3175.30) and § 3175.31(c) and (d) and 
make a recommendation to the BLM to 
either approve use of the device, 
disapprove use of the device, or approve 
its use with conditions. 

(e) If the primary device is approved 
by the BLM, the BLM will add the 
approved make and model, and any 
applicable conditions of use, to the list 
maintained at www.blm.gov. 

§ 3175.48 Linear measurement devices. 
A make, model, and size of linear 

measurement device listed at 
www.blm.gov is approved for use if it is 
installed, operated, and maintained in 
compliance with any conditions of use 
identified on www.blm.gov for that 
device. Approval of a particular make 
and model is obtained as follows: 

(a) The linear measurement device 
must be tested at a qualified test facility 
not affiliated with the linear- 
measurement-device manufacturer; 

(b) The operator or manufacturer must 
submit to the BLM all test data required 
by the PMT; 

(c) The PMT will review the test data 
to ensure that the linear measurement 
device meets the requirements of 
§ 3175.31(c) and (d) and make a 
recommendation to the BLM to either 
approve use of the device, disapprove 

use of the device, or approve its use 
with conditions; and 

(d) If the linear measurement device 
is approved, the BLM will add the 
approved make and model, and any 
applicable conditions of use, to the list 
maintained at www.blm.gov. 

§ 3175.49 Accounting systems. 
An accounting system with a name 

and version listed at www.blm.gov is 
approved for use in reporting logs and 
records to the BLM. The approval is 
specific to those makes and models of 
flow computers for which testing 
demonstrates compatibility. Approval 
for a particular name and version of 
accounting system used with a 
particular make and model of flow 
computer is obtained as follows: 

(a) For daily QTRs (see § 3175.104(a)), 
an operator or vendor must submit daily 
QTRs to the BLM both from the 
accounting system and directly from the 
flow computer for at least 6 consecutive 
monthly reporting periods; 

(b) For hourly QTRs (see 
§ 3175.104(a)), an operator must submit 
hourly QTRs to the BLM both from the 
accounting system and directly from the 
flow computer for at least 15 
consecutive daily reporting periods. (A 
vendor may submit such information on 
behalf of an operator); 

(c) For configuration logs (see 
§ 3175.104(b)), an operator must submit 
at least 10 configuration logs to the BLM 
taken at random times covering a span 
of at least 6 months both from the 
accounting system and directly from the 
flow computer. (A vendor may submit 
such information on behalf of an 
operator); 

(d) For event logs (see § 3175.104(c)), 
an operator must submit an event log to 
the BLM containing at least 50 events 
both from the accounting system and 
directly from the flow computer. (A 
vendor may submit such information on 
behalf of an operator); 

(e) For alarm logs (see § 3175.104(d)), 
an operator must submit an alarm log to 
the BLM containing at least 50 alarm 
conditions both from the accounting 
system and directly from the flow 
computer (a vendor may submit such 
information on behalf of an operator); 

(f) The BLM may require additional 
tests and records that may be necessary 
to determine that the software meets the 
requirements of § 3175.104(a); 

(g) The records retrieved directly from 
the flow computer in paragraphs (a) 
through (d) of this section must be 
unedited; 

(h) The records retrieved from the 
accounting system in paragraphs (a) 
through (d) must include both edited 
and unedited versions; and 

(i) The BLM will approve the 
accounting system name and version for 
use with the make and model of flow 
computer used for comparison, and add 
the system name and version to the list 
of approved systems maintained at 
www.blm.gov if: 

(1) The BLM compares the records 
retrieved directly from the flow 
computer with the unedited records 
from the accounting system and there 
are no significant discrepancies; and 

(2) The BLM compares the records 
retrieved directly from the flow 
computer with the edited records from 
the accounting system and all changes 
are clearly indicated, the reason for each 
change is indicated or is available upon 
request, and the edited version is clearly 
distinguishable from the unedited 
version. 

§ 3175.60 Timeframes for compliance. 
(a) New FMPs. (1) Except as allowed 

in paragraphs (a)(2) through (4) of this 
section, the measuring procedures and 
equipment installed at any FMP on or 
after January 17, 2017 must comply with 
all of the requirements of this subpart 
upon installation. 

(2) The gas analysis reporting 
requirements of § 3175.120(e) and (f) 
will begin on January 17, 2019. 

(3) High- and very-high-volume FMPs 
must comply with the sampling 
frequency requirements of § 3175.115(b) 
starting on January 17, 2019. Between 
January 17, 2017 and January 17, 2019, 
the initial sampling frequencies 
required at high- and very-high-volume 
FMPs are those listed in Table 1 to 
§ 3175.110. 

(4) Equipment approvals required in 
§§ 3175.43, 3175.44, and 3175.46 
through 3175.49 will be required after 
January 17, 2019. 

(b) Existing FMPs. (1) Except as 
allowed in § 3175.61, measuring 
procedures and equipment at any FMP 
in place before January 17, 2017 must 
comply with the requirements of this 
subpart within the timeframes specified 
in this paragraph (b). 

(2) High- and very-high-volume FMPs 
must comply with: 

(i) All of the requirements of this 
subpart except as specified in 
paragraphs (b)(2)(ii) and (iii) of this 
section by January 17, 2018; 

(ii) The gas analysis reporting 
requirements of § 3175.120(e) and (f) 
starting on January 17, 2019; and 

(iii) Equipment approvals required in 
§§ 3175.43, 3175.44, and 3175.46 
through 3175.49 starting on January 17, 
2019. 

(3) Low-volume FMPs must comply 
with all of the requirements of this 
subpart by January 17, 2019. 

VerDate Sep<11>2014 00:13 Nov 17, 2016 Jkt 241001 PO 00000 Frm 00100 Fmt 4701 Sfmt 4700 E:\FR\FM\17NOR5.SGM 17NOR5m
st

oc
ks

til
l o

n 
D

S
K

3G
9T

08
2P

R
O

D
 w

ith
 R

U
LE

S
5

http://www.blm.gov
http://www.blm.gov
http://www.blm.gov
http://www.blm.gov
http://www.blm.gov
http://www.blm.gov
http://www.blm.gov
http://www.blm.gov
http://www.blm.gov


81615 Federal Register / Vol. 81, No. 222 / Thursday, November 17, 2016 / Rules and Regulations 

(4) Very-low-volume FMPs must 
comply with all of the requirements of 
this subpart by January 17, 2020. 

(c) During the phase-in timeframes in 
paragraph (b) of this section, measuring 
procedures and equipment in place 
before January 17, 2017 must comply 
with the requirements in place prior to 
the issuance of this rule, including 
Onshore Oil and Gas Order No. 5, 
Measurement of Gas, and applicable 
NTLs, COAs, and written orders. 

(d) Onshore Oil and Gas Order No. 5, 
Measurement of Gas, statewide NTLs, 
variance approvals, and written orders 
that establish requirements or standards 
related to gas measurement and that are 
in effect on January 17, 2017 are 
rescinded as of: 

(1) January 17, 2018 for high-volume 
and very-high-volume FMPs; 

(2) January 17, 2019 for low-volume 
FMPs; and 

(3) January 17, 2020 for very-low- 
volume FMPs. 

§ 3175.61 Grandfathering. 

(a) Meter tubes. Meter tubes installed 
at high- and low-volume FMPs before 
January 17, 2017 are exempt from the 
meter tube requirements of API 14.3.2, 
Subsection 6.2 (incorporated by 
reference, see § 3175.30), and 
§ 3175.80(f) and (k). For high-volume 
FMPs, the BLM will add an uncertainty 
of ±0.25 percent to the discharge 
coefficient uncertainty when 
determining overall meter uncertainty 
under § 3175.31(a), unless the PMT 
reviews, and the BLM approves, data 

showing otherwise. Meter tubes 
grandfathered under this section must 
still meet the following requirements: 

(1) Orifice plate eccentricity must 
comply with AGA Report No. 3 (1985), 
Section 4.2.4 (incorporated by reference, 
see § 3175.30). 

(2) Meter tube construction and 
condition must comply with AGA 
Report No. 3 (1985), Section 4.3.4 
(incorporated by reference, see 
§ 3175.30). 

(3) Meter tube lengths. (i) Meter tube 
lengths must comply with AGA Report 
No. 3 (1985), Section 4.4 (dimensions 
‘‘A’’ and ‘‘A’’’ from Figures 4–8) 
(incorporated by reference, see 
§ 3175.30). 

(ii) If the upstream meter tube 
contains a 19-tube bundle flow 
straightener or isolating flow 
conditioner, the installation must 
comply with § 3175.80(g); 

(b) EGM software. (1) EGM software 
installed at very-low-volume FMPs 
before January 17, 2017 is exempt from 
the requirements in § 3175.103(a)(1). 
However, flow-rate calculations must 
still be calculated in accordance with 
AGA Report No. 3 (1985), Section 6, or 
API 14.3.3 (1992), and 
supercompressibility calculations must 
still be calculated in accordance with 
PRCI NX 19 (all incorporated by 
reference, see § 3175.30). 

(2) EGM software installed at low- 
volume FMPs before January 17, 2017 is 
exempt from the requirements at 
§ 3175.103(a)(1)(i) if the differential- 
pressure to static-pressure ratio, based 

on the monthly average differential 
pressure and static pressure, is less than 
the value of ‘‘xi’’ shown in API 14.3.3 
(1992), Annex G, Table G.1 
(incorporated by reference, see 
§ 3175.30). However, flow-rate 
calculations must still be calculated in 
accordance with API 14.3.3 (1992) 
(incorporated by reference, see 
§ 3175.30). 

§ 3175.70 Measurement location. 

(a) Commingling and allocation. Gas 
produced from a lease, unit PA, or CA 
may not be commingled with 
production from other leases, unit PAs, 
CAs, or non-Federal properties before 
the point of royalty measurement, 
unless prior approval is obtained under 
43 CFR subpart 3173. 

(b) Off-lease measurement. Gas must 
be measured on the lease, unit, or CA 
unless approval for off-lease 
measurement is obtained under 43 CFR 
subpart 3173. 

§ 3175.80 Flange-tapped orifice plates 
(primary devices). 

Except as stated in this section, as 
prescribed in Table 1 to this section, or 
grandfathered under § 3175.61, the 
standards and requirements in this 
section apply to all flange-tapped orifice 
plates (Note: The following table lists 
the standards in this subpart and the 
API standards that the operator must 
follow to install and maintain flange- 
tapped orifice plates. A requirement 
applies when a column is marked with 
an ‘‘x’’ or a number.). 
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(a) The Beta ratio must be no less than 
0.10 and no greater than 0.75. 

(b) The orifice bore diameter must be 
no less than 0.45 inches. 

(c) For FMPs measuring production 
from wells first coming into production, 
or from existing wells that have been re- 
fractured (including FMPs already 
measuring production from one or more 
other wells), the operator must inspect 
the orifice plate upon installation and 
then every 2 weeks thereafter. If the 
inspection shows that the orifice plate 
does not comply with API 14.3.2, 
Section 4 (incorporated by reference, see 
§ 3175.30), the operator must replace the 
orifice plate. When the inspection 

shows that the orifice plate complies 
with API 14.3.2, Section 4 (incorporated 
by reference, see § 3175.30), the operator 
thereafter must inspect the orifice plate 
as prescribed in paragraph (d) of this 
section. 

(d) The operator must pull and 
inspect the orifice plate at the frequency 
(in months) identified in Table 1 to this 
section. The operator must replace 
orifice plates that do not comply with 
API 14.3.2, Section 4 (incorporated by 
reference, see § 3175.30), with an orifice 
plate that does comply with these 
standards. 

(e) The operator must retain 
documentation for every plate 

inspection and must include that 
documentation as part of the 
verification report (see § 3175.92(d) for 
mechanical recorders, or § 3175.102(e) 
for EGM systems). The operator must 
provide that documentation to the BLM 
upon request. The documentation must 
include: 

(1) The information required in 
§ 3170.7(g) of this part; 

(2) Plate orientation (bevel upstream 
or downstream); 

(3) Measured orifice bore diameter; 
(4) Plate condition (compliance with 

API 14.3.2, Section 4 (incorporated by 
reference, see § 3175.30)); 
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(5) The presence of oil, grease, 
paraffin, scale, or other contaminants on 
the plate; 

(6) Time and date of inspection; and 
(7) Whether or not the plate was 

replaced. 
(f) Meter tubes must meet the 

requirements of API 14.3.2, Subsections 
5.1 through 5.4 (incorporated by 
reference, see § 3175.30). 

(g) If flow conditioners are used, they 
must be either isolating-flow 
conditioners approved by the BLM and 
installed under BLM requirements (see 
§ 3175.46) or 19-tube-bundle flow 
straighteners constructed in compliance 
with API 14.3.2, Subsections 5.5.2 
through 5.5.4, and located in 
compliance with API 14.3.2, Subsection 
6.3 (incorporated by reference, see 
§ 3175.30). 

(h) Basic meter tube inspection. The 
operator must: 

(1) Perform a basic inspection of 
meter tubes within the timeframe (in 
years) specified in Table 1 to this 
section; 

(2) Conduct a basic inspection that is 
able to identify obstructions, pitting, 
and buildup of foreign substances (e.g., 
grease and scale); 

(3) Notify the AO at least 72 hours in 
advance of performing a basic 
inspection or submit a monthly or 
quarterly schedule of basic inspections 
to the AO in advance; 

(4) Conduct additional inspections, as 
the AO may require, if warranted by 
conditions, such as corrosive or erosive- 
flow (e.g., high H2S or CO2 content) or 
signs of physical damage to the meter 
tube; 

(5) Maintain documentation of the 
findings from the basic meter tube 
inspection including: 

(i) The information required in 
§ 3170.7(g) of this part; 

(ii) The time and date of inspection; 
(iii) The type of equipment used to 

make the inspection; and 
(iv) A description of findings, 

including location and severity of 
pitting, obstructions, and buildup of 
foreign substances; and 

(6) Complete the first inspection after 
January 17, 2017 within the timeframes 
(in years) given in Table 1 to this 
section. 

(i) Detailed meter tube inspection. (1) 
Within 30 days of a basic inspection 
that indicates the presence of pitting, 
obstructions, or a buildup of foreign 
substances, the operator must: 

(i) For low-volume FMPs, clean the 
meter tube of obstructions and foreign 
substances; 

(ii) For high- and very-high-volume 
FMPs, physically measure and inspect 
the meter tube to determine if the meter 
tube complies with API 14.3.2, 
Subsections 5.1 through 5.4 and API 
14.3.2, Subsection 6.2 (incorporated by 
reference, see § 3175.30), or the 
requirements under § 3175.61(a), if the 
meter tube is grandfathered under 
§ 3175.61(a). If the meter tube does not 
comply with the applicable standards, 
the operator must repair the meter tube 
to bring the meter tube into compliance 
with these standards or replace the 
meter tube with one that meets these 
standards; or 

(iii) Submit a request to the AO for an 
extension of the 30-day timeframe, 
justifying the need for the extension. 

(2) For all high- and very-high volume 
FMPs installed after January 17, 2017, 
the operator must perform a detailed 
inspection under paragraph (i)(1)(ii) of 
this section before operation of the 
meter. The operator may submit 
documentation showing that the meter 
tube complies with API 14.3.2, 
Subsections 5.1 through 5.4 
(incorporated by reference, see 
§ 3175.30) in lieu of performing a 
detailed inspection. 

(3) The operator must notify the AO 
at least 24 hours before performing a 
detailed inspection. 

(j) The operator must retain 
documentation of all detailed meter 
tube inspections, demonstrating that the 
meter tube complies with API 14.3.2, 
Subsections 5.1 through 5.4 
(incorporated by reference, see 
§ 3175.30), and showing all required 
measurements. The operator must 
provide such documentation to the BLM 
upon request for every meter-tube 
inspection. Documentation must also 
include the information required in 
§ 3170.7(g) of this part. 

(k) Meter tube lengths. (1) Meter-tube 
lengths and the location of 19-tube- 
bundle flow straighteners, if applicable, 
must comply with API 14.3.2, 
Subsection 6.3 (incorporated by 
reference, see § 3175.30). 

(2) For Beta ratios of less than 0.5, the 
location of 19-tube bundle flow 
straighteners installed in compliance 
with AGA Report No. 3 (1985), Section 
4.4 (incorporated by reference, see 
§ 3175.30), also complies with the 
location of 19-tube bundle flow 
straighteners as required in paragraph 
(k)(1) of this section. 

(3) If the diameter ratio (b) falls 
between the values in Tables 7, 8a, or 
8b of API 14.3.2, Subsection 6.3 

(incorporated by reference, see 
§ 3175.30), the length identified for the 
larger diameter ratio in the appropriate 
Table is the minimum requirement for 
meter-tube length and determines the 
location of the end of the 19-tube- 
bundle flow straightener closest to the 
orifice plate. For example, if the 
calculated diameter ratio is 0.41, use the 
table entry for a 0.50 diameter ratio. 

(l) Thermometer wells. (1) 
Thermometer wells used for 
determining the flowing temperature of 
the gas as well as thermometer wells 
used for verification (test well) must be 
located in compliance with API 14.3.2, 
Subsection 6.5 (incorporated by 
reference, see § 3175.30). 

(2) Thermometer wells must be 
located in such a way that they can 
sense the same flowing gas temperature 
that exists at the orifice plate. The 
operator may accomplish this by 
physically locating the thermometer 
well(s) in the same ambient temperature 
conditions as the primary device (such 
as in a heated meter house) or by 
installing insulation and/or heat tracing 
along the entire meter run. If the 
operator chooses to use insulation to 
comply with this requirement, the AO 
may prescribe the quality of the 
insulation based on site specific factors 
such as ambient temperature, flowing 
temperature of the gas, composition of 
the gas, and location of the thermometer 
well in relation to the orifice plate (i.e., 
inside or outside of a meter house). 

(3) Where multiple thermometer wells 
have been installed in a meter tube, the 
flowing temperature must be measured 
from the thermometer well closest to the 
primary device. 

(4) Thermometer wells used to 
measure or verify flowing temperature 
must contain a thermally conductive 
liquid. 

(m) The sampling probe must be 
located as specified in § 3175.112(b). 

§ 3175.90 Mechanical recorder (secondary 
device). 

(a) The operator may use a 
mechanical recorder as a secondary 
device only on very-low-volume and 
low-volume FMPs. 

(b) Table 1 to this section lists the 
standards that the operator must follow 
to install, operate, and maintain 
mechanical recorders. A requirement 
applies when a column is marked with 
an ‘‘x’’ or a number. 
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§ 3175.91 Installation and operation of 
mechanical recorders. 

(a) Gauge lines connecting the 
pressure taps to the mechanical recorder 
must: 

(1) Have a nominal diameter of not 
less than 3/8 inch, including ports and 
valves; 

(2) Be sloped upwards from the 
pressure taps at a minimum pitch of 1 
inch per foot of length with no visible 
sag; 

(3) Be the same internal diameter 
along their entire length; 

(4) Not include tees, except for the 
static-pressure line; 

(5) Not be connected to more than one 
differential-pressure bellows and static- 
pressure element, or to any other device; 
and 

(6) Be no longer than 6 feet. 
(b) The differential-pressure pen must 

record at a minimum reading of 10 
percent of the differential-pressure- 
bellows range for the majority of the 

flowing period. This requirement does 
not apply to inverted charts. 

(c) The flowing temperature of the gas 
must be continuously recorded and 
used in the volume calculations under 
§ 3175.94(a)(1). 

(d) The following information must be 
maintained at the FMP in a legible 
condition, in compliance with 
§ 3170.7(g) of this part, and accessible to 
the AO at all times: 

(1) Differential-pressure-bellows 
range; 

(2) Static-pressure-element range; 
(3) Temperature-element range; 
(4) Relative density (specific gravity) 

of the gas; 
(5) Static-pressure units of measure 

(psia or psig); 
(6) Meter elevation; 
(7) Meter-tube inside diameter; 
(8) Primary device type; 
(9) Orifice-bore or other primary- 

device dimensions necessary for device 
verification, Beta- or area-ratio 

determination, and gas-volume 
calculation; 

(10) Make, model, and location of 
approved isolating flow conditioners, if 
used; 

(11) Location of the downstream end 
of 19-tube-bundle flow straighteners, if 
used; 

(12) Date of last primary-device 
inspection; and 

(13) Date of last meter verification. 
(e) The differential pressure, static 

pressure, and flowing temperature 
elements must be operated between the 
lower- and upper-calibrated limits of the 
respective elements. 

§ 3175.92 Verification and calibration of 
mechanical recorders. 

(a) Verification after installation or 
following repair. (1) Before performing 
any verification of a mechanical 
recorder required in this part, the 
operator must perform a leak test. The 
verification must not proceed if leaks 
are present. The leak test must be 
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conducted in a manner that will detect 
leaks in the following: 

(i) All connections and fittings of the 
secondary device, including meter 
manifolds and verification equipment; 

(ii) The isolation valves; and 
(iii) The equalizer valves. 
(2) The operator must adjust the time 

lag between the differential- and static- 
pressure pens, if necessary, to be 1/96 
of the chart rotation period, measured at 
the chart hub. For example, the time lag 
is 15 minutes on a 24-hour test chart 
and 2 hours on an 8-day test chart. 

(3) The meter’s differential pen arc 
must be able to duplicate the test chart’s 
time arc over the full range of the test 

chart, and must be adjusted, if 
necessary. 

(4) The as-left values must be verified 
in the following sequence against a 
certified pressure device for the 
differential-pressure and static-pressure 
elements (if the static-pressure pen has 
been offset for atmospheric pressure, the 
static-pressure element range is in psia): 

(i) Zero (vented to atmosphere); 
(ii) 50 percent of element range; 
(iii) 100 percent of element range; 
(iv) 80 percent of element range; 
(v) 20 percent of element range; and 
(vi) Zero (vented to atmosphere). 
(5) The following as-left temperatures 

must be verified by placing the 

temperature probe in a water bath with 
a certified test thermometer: 

(i) Approximately 10° F below the 
lowest expected flowing temperature; 

(ii) Approximately 10° F above the 
highest expected flowing temperature; 
and 

(iii) At the expected average flowing 
temperature. 

(6) If any of the readings required in 
paragraph (a)(4) or (5) of this section 
vary from the test device reading by 
more than the tolerances shown in 
Table 1 to this section, the operator 
must replace and verify the element for 
which readings were outside the 
applicable tolerances before returning 
the meter to service. 

(7) If the static-pressure pen is offset 
for atmospheric pressure: 

(i) The atmospheric pressure must be 
calculated under appendix A to this 
subpart; and 

(ii) The pen must be offset prior to 
obtaining the as-left verification values 
required in paragraph (a)(4) of this 
section. 

(b) Routine verification frequency. 
The differential pressure, static 
pressure, and temperature elements 
must be verified under the requirements 
of this section at the frequency specified 
in Table 1 to § 3175.90, in months. 

(c) Routine verification procedures. 
(1) Before performing any verification 
required in this part, the operator must 
perform a leak test in the manner 
required under paragraph (a)(1) of this 
section. 

(2) No adjustments to the pens or 
linkages may be made until an as-found 
verification is obtained. If the static pen 
has been offset for atmospheric 
pressure, the static pen must not be 
reset to zero until the as-found 
verification is obtained. 

(3) The operator must obtain the as- 
found values of differential and static 

pressure against a certified pressure 
device at the readings listed in 
paragraph (a)(4) of this section, with the 
following additional requirements: 

(i) If there is sufficient data on site to 
determine the point at which the 
differential and static pens normally 
operate, the operator must also obtain 
an as-found value at those points; 

(ii) If there is not sufficient data on 
site to determine the points at which the 
differential and static pens normally 
operate, the operator must also obtain 
as-found values at 5 percent of the 
element range and 10 percent of the 
element range; and 

(iii) If the static-pressure pen has been 
offset for atmospheric pressure, the 
static-pressure element range is in units 
of psia. 

(4) The as-found value for 
temperature must be taken using a 
certified test thermometer placed in a 
test thermometer well if there is flow 
through the meter and the meter tube is 
equipped with a test thermometer well. 
If there is no flow through the meter or 
if the meter is not equipped with a test 
thermometer well, the temperature 
probe must be verified by placing it 

along with a test thermometer in an 
insulated water bath. 

(5) The element undergoing 
verification must be calibrated 
according to manufacturer 
specifications if any of the as-found 
values determined under paragraph 
(c)(3) or (4) of this section are not within 
the tolerances shown in Table 1 to this 
section, when compared to the values 
applied by the test equipment. 

(6) The operator must adjust the time 
lag between the differential- and static- 
pressure pens, if necessary, to be 1/96 
of the chart rotation period, measured at 
the chart hub. For example, the time lag 
is 15 minutes on a 24-hour test chart 
and 2 hours on an 8-day test chart. 

(7) The meter’s differential pen arc 
must be able to duplicate the test chart’s 
time arc over the full range of the test 
chart, and must be adjusted, if 
necessary. 

(8) If any adjustment to the meter was 
made, the operator must perform an as- 
left verification on each element 
adjusted using the procedures in 
paragraphs (c)(3) and (4) of this section. 

(9) If, after an as-left verification, any 
of the readings required in paragraph 
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(c)(3) or (4) of this section vary by more 
than the tolerances shown in Table 1 to 
this section when compared with the 
test-device reading, any element which 
has readings that are outside of the 
applicable tolerances must be replaced 
and verified under this section before 
the operator returns the meter to service. 

(10) If the static-pressure pen is offset 
for atmospheric pressure: 

(i) The atmospheric pressure must be 
calculated under appendix A to this 
subpart; and 

(ii) The pen must be offset prior to 
obtaining the as-left verification values 
required in paragraph (c)(3) of this 
section. 

(d) The operator must retain 
documentation of each verification, as 
required under § 3170.7(g) of this part, 
and submit it to the BLM upon request. 
This documentation must include: 

(1) The time and date of the 
verification and the prior verification 
date; 

(2) Primary-device data (meter-tube 
inside diameter and differential-device 
size and Beta or area ratio) if the orifice 
plate is pulled and inspected; 

(3) The type and location of taps 
(flange or pipe, upstream or downstream 
static tap); 

(4) Atmospheric pressure used to 
offset the static-pressure pen, if 
applicable; 

(5) Mechanical recorder data (make, 
model, and differential pressure, static 
pressure, and temperature element 
ranges); 

(6) The normal operating points for 
differential pressure, static pressure, 
and flowing temperature; 

(7) Verification points (as-found and 
applied) for each element; 

(8) Verification points (as-left and 
applied) for each element, if a 
calibration was performed; 

(9) Names, contact information, and 
affiliations of the person performing the 
verification and any witness, if 
applicable; and 

(10) Remarks, if any. 
(e) Notification of verification. (1) For 

verifications performed after installation 
or following repair, the operator must 
notify the AO at least 72 hours before 
conducting the verifications. 

(2) For routine verifications, the 
operator must notify the AO at least 72 
hours before conducting the verification 
or submit a monthly or quarterly 
verification schedule to the AO in 
advance. 

(f) If, during the verification, the 
combined errors in as-found differential 
pressure, static pressure, and flowing 
temperature taken at the normal 
operating points tested result in a flow- 
rate error greater than 2 percent or 2 

Mcf/day, whichever is greater, the 
volumes reported on the OGOR and on 
royalty reports submitted to ONRR must 
be corrected beginning with the date 
that the inaccuracy occurred. If that date 
is unknown, the volumes must be 
corrected beginning with the production 
month that includes the date that is half 
way between the date of the last 
verification and the date of the current 
verification. For example: Meter 
verification determined that the meter 
was reading 4 Mcf/day high at the 
normal operating points. The average 
flow rate measured by the meter is 90 
Mcf/day. There is no indication of when 
the inaccuracy occurred. The date of the 
current verification was December 15, 
2015. The previous verification was 
conducted on June 15, 2015. The royalty 
volumes reported on OGOR B that were 
based on this meter must be corrected 
for the 4 Mcf/day error back to 
September 15, 2015. 

(g) Test equipment used to verify or 
calibrate elements at an FMP must be 
certified at least every 2 years. 
Documentation of the recertification 
must be on-site during all verifications 
and must show: 

(1) Test equipment serial number, 
make, and model; 

(2) The date on which the 
recertification took place; 

(3) The test equipment measurement 
range; and 

(4) The uncertainty determined or 
verified as part of the recertification. 

§ 3175.93 Integration statements. 
An unedited integration statement 

must be retained and made available to 
the BLM upon request. The integration 
statement must contain the following 
information: 

(a) The information required in 
§ 3170.7(g) of this part; 

(b) The name of the company 
performing the integration; 

(c) The month and year for which the 
integration statement applies; 

(d) Meter-tube inside diameter 
(inches); 

(e) The following primary device 
information, as applicable: 

(i) Orifice bore diameter (inches); or 
(ii) Beta or area ratio, discharge 

coefficient, and other information 
necessary to calculate the flow rate; 

(f) Relative density (specific gravity); 
(g) CO2 content (mole percent); 
(h) N2 content (mole percent); 
(i) Heating value calculated under 

§ 3175.125 (Btu/standard cubic feet); 
(j) Atmospheric pressure or elevation 

at the FMP; 
(k) Pressure base; 
(l) Temperature base; 
(m) Static-pressure tap location 

(upstream or downstream); 

(n) Chart rotation (hours or days); 
(o) Differential-pressure bellows range 

(inches of water); 
(p) Static-pressure element range 

(psi); and 
(q) For each chart or day integrated: 
(i) The time and date on and time and 

date off; 
(ii) Average differential pressure 

(inches of water); 
(iii) Average static pressure; 
(iv) Static-pressure units of measure 

(psia or psig); 
(v) Average temperature (° F); 
(vi) Integrator counts or extension; 
(vii) Hours of flow; and 
(viii) Volume (Mcf). 

§ 3175.94 Volume determination. 
(a) The volume for each chart 

integrated must be determined as 
follows: 
V = IMV × IV 
Where: 
V = reported volume, Mcf 
IMV = integral multiplier value, as calculated 

under this section 
IV = the integral value determined by the 

integration process (also known as the 
‘‘extension,’’ ‘‘integrated extension,’’ and 
‘‘integrator count’’) 

(1) If the primary device is a flange- 
tapped orifice plate, a single IMV must 
be calculated for each chart or chart 
interval using the following equation: 

Where: 
Cd = discharge coefficient or flow coefficient, 

calculated under API 14.3.3 or AGA 
Report No. 3 (1985), Section 5 
(incorporated by reference, see 
§ 3175.30) 

b = Beta ratio 
Y = gas expansion factor, calculated under 

API 14.3.3, Subsection 5.6 or AGA 
Report No. 3 (1985), Section 5 
(incorporated by reference, see 
§ 3175.30) 

d = orifice diameter, in inches 
Zb = supercompressibility at base pressure 

and temperature 
Gr = relative density (specific gravity) 
Zf = supercompressibility at flowing pressure 

and temperature 
Tf = average flowing temperature, in degrees 

Rankine 

(2) For other types of primary devices, 
the IMV must be calculated using the 
equations and procedures recommended 
by the PMT and approved by the BLM, 
specific to the make, model, size, and 
area ratio of the primary device being 
used. 

(3) Variables that are functions of 
differential pressure, static pressure, or 
flowing temperature (e.g., Cd, Y, Zf) 
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must use the average values of 
differential pressure, static pressure, 
and flowing temperature as determined 
from the integration statement and 
reported on the integration statement for 
the chart or chart interval integrated. 
The flowing temperature must be the 
average flowing temperature reported on 
the integration statement for the chart or 
chart interval being integrated. 

(b) Atmospheric pressure used to 
convert static pressure in psig to static 
pressure in psia must be determined 
under appendix A to this subpart. 

§ 3175.100 Electronic gas measurement 
(secondary and tertiary device). 

Except as stated in this section, as 
prescribed in Table 1 to this section, or 
grandfathered under § 3175.61, the 

standards and requirements in this 
section apply to all EGM systems used 
at FMPs (Note: The following table lists 
the standards in this subpart and the 
API standards that the operator must 
follow to install and maintain EGM 
systems. A requirement applies when a 
column is marked with an ‘‘x’’ or a 
number.). 
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§ 3175.101 Installation and operation of 
electronic gas measurement systems. 

(a) Manifolds and gauge lines 
connecting the pressure taps to the 
secondary device must: 

(1) Have a nominal diameter of not 
less than 3⁄8-inch, including ports and 
valves; 

(2) Be sloped upwards from the 
pressure taps at a minimum pitch of 1 
inch per foot of length with no visible 
sag; 

(3) Have the same internal diameter 
along their entire length; 

(4) Not include tees except for the 
static-pressure line; 

(5) Not be connected to any other 
devices or more than one differential 
pressure and static-pressure transducer. 
If the operator is employing redundancy 
verification, two differential pressure 
and two static-pressure transducers may 
be connected; and 

(6) Be no longer than 6 feet. 
(b) Each FMP must include a display, 

which must: 
(1) Be readable without the need for 

data-collection units, laptop computers, 
a password, or any special equipment; 

(2) Be on site and in a location that 
is accessible to the AO; 

(3) Include the units of measure for 
each required variable; 

(4) Display the software version and 
previous-day’s volume, as well as the 
following variables consecutively: 

(i) Current flowing static pressure 
with units (psia or psig); 

(ii) Current differential pressure 
(inches of water); 

(iii) Current flowing temperature (°F); 
and 

(iv) Current flow rate (Mcf/day or scf/ 
day); and 

(5) Either display or post on site and 
accessible to the AO an hourly or daily 
QTR (see § 3175.104(a)) no more than 31 
days old showing the following 
information: 

(i) Previous-period (for this section, 
previous period means at least 1 day 
prior, but no longer than 1 month prior) 
average differential pressure (inches of 
water); 

(ii) Previous-period average static 
pressure with units (psia or psig); and 

(iii) Previous-period average flowing 
temperature (°F). 

(c) The following information must be 
maintained at the FMP in a legible 
condition, in compliance with 
§ 3170.7(g) of this part, and accessible to 
the AO at all times: 

(1) The unique meter ID number; 
(2) Relative density (specific gravity); 
(3) Elevation of the FMP; 
(4) Primary device information, such 

as orifice bore diameter (inches) or Beta 
or area ratio and discharge coefficient, 
as applicable; 

(5) Meter-tube mean inside diameter; 
(6) Make, model, and location of 

approved isolating flow conditioners, if 
used; 

(7) Location of the downstream end of 
19-tube-bundle flow straighteners, if 
used; 

(8) For self-contained EGM systems, 
make and model number of the system; 

(9) For component-type EGM systems, 
make and model number of each 
transducer and the flow computer; 

(10) URL and upper calibrated limit 
for each transducer; 

(11) Location of the static-pressure tap 
(upstream or downstream); 

(12) Last primary-device inspection 
date; and 

(13) Last secondary device 
verification date. 

(d) The differential pressure, static 
pressure, and flowing temperature 
transducers must be operated between 
the lower and upper calibrated limits of 
the transducer. The BLM may approve 
the differential pressure to exceed the 
upper calibrated limit of the differential- 
pressure transducer for brief periods in 
plunger lift operations; however, the 
differential pressure may not exceed the 
URL. 

(e) The flowing temperature of the gas 
must be continuously measured and 
used in the flow-rate calculations under 
API 21.1, Section 4 (incorporated by 
reference, see § 3175.30). 

§ 3175.102 Verification and calibration of 
electronic gas measurement systems. 

(a) Transducer verification and 
calibration after installation or repair. 
(1) Before performing any verification 
required in this section, the operator 
must perform a leak test in the manner 
prescribed in § 3175.92(a)(1). 

(2) The operator must verify the 
points listed in API 21.1, Subsection 
7.3.3 (incorporated by reference, see 
§ 3175.30), by comparing the values 
from the certified test device with the 
values used by the flow computer to 
calculate flow rate. If any of these as-left 
readings vary from the test equipment 
reading by more than the tolerance 
determined by API 21.1, Subsection 
8.2.2.2, Equation 24 (incorporated by 
reference, see § 3175.30), then that 
transducer must be replaced and the 
new transducer must be tested under 
this paragraph. 

(3) For absolute static-pressure 
transducers, the value of atmospheric 
pressure used when the transducer is 
vented to atmosphere must be 
calculated under appendix A to this 
subpart, measured by a NIST-certified 
barometer with a stated accuracy of 
±0.05 psi or better, or obtained from an 
absolute-pressure calibration device. 

(4) Before putting a meter into service, 
the differential-pressure transducer 
must be tested at zero with full working 
pressure applied to both sides of the 
transducer. If the absolute value of the 
transducer reading is greater than the 
reference accuracy of the transducer, 
expressed in inches of water column, 
the transducer must be re-zeroed. 

(b) Routine verification frequency. (1) 
If redundancy verification under 
paragraph (d) of this section is not used, 
the differential pressure, static pressure, 
and temperature transducers must be 
verified under the requirements of 
paragraph (c) of this section at the 
frequency specified in Table 1 to 
§ 3175.100, in months; or 

(2) If redundancy verification under 
paragraph (d) of this section is used, the 
differential pressure, static pressure, 
and temperature transducers must be 
verified under the requirements of 
paragraph (d) of this section. In 
addition, the transducers must be 
verified under the requirements of 
paragraph (c) of this section at least 
annually. 

(c) Routine verification procedures. 
Verifications must be performed 
according to API 21.1, Subsection 8.2 
(incorporated by reference, see 
§ 3175.30), with the following 
exceptions, additions, and clarifications: 

(1) Before performing any verification 
required under this section, the operator 
must perform a leak test consistent with 
§ 3175.92(a)(1). 

(2) An as-found verification for 
differential pressure, static pressure and 
temperature must be conducted at the 
normal operating point of each 
transducer. 

(i) The normal operating point is the 
mean value taken over a previous time 
period not less than 1 day or greater 
than 1 month. Acceptable mean values 
include means weighted based on flow 
time and flow rate. 

(ii) For differential and static-pressure 
transducers, the pressure applied to the 
transducer for this verification must be 
within five percentage points of the 
normal operating point. For example, if 
the normal operating point for 
differential pressure is 17 percent of the 
upper calibrated limit, the normal point 
verification pressure must be between 
12 percent and 22 percent of the upper 
calibrated limit. 

(iii) For the temperature transducer, 
the water bath or test thermometer well 
must be within 20 °F of the normal 
operating point for temperature. 

(3) If any of the as-found values are in 
error by more than the manufacturer’s 
specification for stability or drift—as 
adjusted for static pressure and ambient 
temperature—on two consecutive 

VerDate Sep<11>2014 00:13 Nov 17, 2016 Jkt 241001 PO 00000 Frm 00108 Fmt 4701 Sfmt 4700 E:\FR\FM\17NOR5.SGM 17NOR5m
st

oc
ks

til
l o

n 
D

S
K

3G
9T

08
2P

R
O

D
 w

ith
 R

U
LE

S
5



81623 Federal Register / Vol. 81, No. 222 / Thursday, November 17, 2016 / Rules and Regulations 

verifications, that transducer must be 
replaced prior to returning the meter to 
service. 

(4) If a transducer is calibrated, the as- 
left verification must include the normal 
operating point of that transducer, as 
defined in paragraph (c)(2) of this 
section. 

(5) The as-found values for 
differential pressure obtained with the 
low side vented to atmospheric pressure 
must be corrected to working-pressure 
values using API 21.1, Annex H, 
Equation H.1 (incorporated by reference, 
see § 3175.30). 

(6) The verification tolerance for 
differential and static pressure is 
defined by API 21.1, Subsection 8.2.2.2, 
Equation 24 (incorporated by reference, 
see § 3175.30). The verification 
tolerance for temperature is equivalent 
to the uncertainty of the temperature 
transmitter or 0.5 °F, whichever is 
greater. 

(7) All required verification points 
must be within the verification 
tolerance before returning the meter to 
service. 

(8) Before putting a meter into service, 
the differential-pressure transducer 
must be tested at zero with full working 
pressure applied to both sides of the 
transducer. If the absolute value of the 
transducer reading is greater than the 
reference accuracy of the transducer, 
expressed in inches of water column, 
the transducer must be re-zeroed. 

(d) Redundancy verification 
procedures. Redundancy verifications 
must be performed as required under 
API 21.1, Subsection 8.2 (incorporated 
by reference, see § 3175.30), with the 
following exceptions, additions, and 
clarifications: 

(1) The operator must identify which 
set of transducers is used for reporting 
on the OGOR (the primary transducers) 
and which set of transducers is used as 
a check (the check set of transducers); 

(2) For every calendar month, the 
operator must compare the flow-time 
linear averages of differential pressure, 
static pressure, and temperature 
readings from the primary transducers 
with those from the check transducers; 

(3)(i) If for any transducer the 
difference between the averages exceeds 
the tolerance defined by the following 
equation: 

Where: 
Ap is the reference accuracy of the primary 

transducer and 
Ac is the reference accuracy of the check 

transducer. 

(ii) The operator must verify both the 
primary and check transducer under 

paragraph (c) of this section within the 
first 5 days of the month following the 
month in which the redundancy 
verification was performed. For 
example, if the redundancy verification 
for March reveals that the difference in 
the flow-time linear averages of 
differential pressure exceeded the 
verification tolerance, both the primary 
and check differential-pressure 
transducers must be verified under 
paragraph (c) of this section by April 
5th. 

(e) The operator must retain 
documentation of each verification for 
the period required under § 3170.7 of 
this part, including calibration data for 
transducers that were replaced, and 
submit it to the BLM upon request. 

(1) For routine verifications, this 
documentation must include: 

(i) The information required in 
§ 3170.7(g) of this part; 

(ii) The time and date of the 
verification and the last verification 
date; 

(iii) Primary device data (meter-tube 
inside diameter and differential-device 
size, Beta or area ratio); 

(iv) The type and location of taps 
(flange or pipe, upstream or downstream 
static tap); 

(v) The flow computer make and 
model; 

(vi) The make and model number for 
each transducer, for component-type 
EGM systems; 

(vii) Transducer data (make, model, 
differential, static, temperature URL, 
and upper calibrated limit); 

(viii) The normal operating points for 
differential pressure, static pressure, 
and flowing temperature; 

(ix) Atmospheric pressure; 
(x) Verification points (as-found and 

applied) for each transducer; 
(xi) Verification points (as-left and 

applied) for each transducer, if 
calibration was performed; 

(xii) The differential device 
inspection date and condition (e.g., 
clean, sharp edge, or surface condition); 

(xiii) Verification equipment make, 
model, range, accuracy, and last 
certification date; 

(xiv) The name, contact information, 
and affiliation of the person performing 
the verification and any witness, if 
applicable; and 

(xv) Remarks, if any. 
(2) For redundancy verification 

checks, this documentation must 
include; 

(i) The information required in 
§ 3170.7(g) of this part; 

(ii) The month and year for which the 
redundancy check applies; 

(iii) The makes, models, upper range 
limits, and upper calibrated limits of the 
primary set of transducers; 

(iv) The makes, models, upper range 
limits, and upper calibrated limits of the 
check set of transducers; 

(v) The information required in API 
21.1, Annex I (incorporated by 
reference, see § 3175.30); 

(vii) The tolerance for differential 
pressure, static pressure, and 
temperature as calculated under 
paragraph (d)(2) of this section; and 

(viii) Whether or not each transducer 
required verification under paragraph 
(c) of this section. 

(f) Notification of verification. (1) For 
verifications performed after installation 
or following repair, the operator must 
notify the AO at least 72 hours before 
conducting the verifications. 

(2) For routine verifications, the 
operator must notify the AO at least 72 
hours before conducting the verification 
or submit a monthly or quarterly 
verification schedule to the AO in 
advance. 

(g) If, during the verification, the 
combined errors in as-found differential 
pressure, static pressure, and flowing 
temperature taken at the normal 
operating points tested result in a flow- 
rate error greater than 2 percent or 2 
Mcf/day, whichever is greater, the 
volumes reported on the OGOR and on 
royalty reports submitted to ONRR must 
be corrected beginning with the date 
that the inaccuracy occurred. If that date 
is unknown, the volumes must be 
corrected beginning with the production 
month that includes the date that is half 
way between the date of the last 
verification and the date of the present 
verification. See the example in 
§ 3175.92(f). 

(h) Test equipment requirements. (1) 
Test equipment used to verify or 
calibrate transducers at an FMP must be 
certified at least every 2 years. 
Documentation of the certification must 
be on site and made available to the AO 
during all verifications and must show: 

(i) The test equipment serial number, 
make, and model; 

(ii) The date on which the 
recertification took place; 

(iii) The range of the test equipment; 
and 

(iv) The uncertainty determined or 
verified as part of the recertification. 

(2) Test equipment used to verify or 
calibrate transducers at an FMP must 
meet the following accuracy standards: 

(i) The accuracy of the test equipment, 
stated in actual units of measure, must 
be no greater than 0.5 times the 
reference accuracy of the transducer 
being verified, also stated in actual units 
of measure; or 

(ii) The equipment must have a stated 
accuracy of at least 0.10 percent of the 
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upper calibrated limit of the transducer 
being verified. 

§ 3175.103 Flow rate, volume, and average 
value calculation. 

(a) The flow rate must be calculated 
as follows: 

(1) For flange-tapped orifice plates, 
the flow rate must be calculated under: 

(i) API 14.3.3, Section 4 and API 
14.3.3, Section 5 (incorporated by 
reference, see § 3175.30); and 

(ii) AGA Report No. 8 (incorporated 
by reference, see § 3175.30), for 
supercompressibility. 

(2) For primary devices other than 
flange-tapped orifice plates, for which 
there are no industry standards, the flow 
rate must be calculated under the 
equations and procedures recommended 
by the PMT and approved by the BLM, 
specific to the make, model, size, and 
area ratio of the primary device used. 

(b) Atmospheric pressure used to 
convert static pressure in psig to static 
pressure in psia must be determined 
under API 21.1, Subsection 8.3.3 
(incorporated by reference, see 
§ 3175.30). 

(c) Hourly and daily gas volumes, 
average values of the live input 
variables, flow time, and integral value 
or average extension as required under 
§ 3175.104 must be determined under 
API 21.1, Section 4 and API 21.1, Annex 
B (incorporated by reference, see 
§ 3175.30). 

§ 3175.104 Logs and records. 
(a) The operator must retain, and 

submit to the BLM upon request, the 

original, unaltered, unprocessed, and 
unedited daily and hourly QTRs, which 
must contain the information identified 
in API 21.1, Subsection 5.2 
(incorporated by reference, see 
§ 3175.30), with the following additions 
and clarifications: 

(1) The information required in 
§ 3170.7(g) of this part; 

(2) The volume, flow time, and 
integral value or average extension must 
be reported to at least 5 decimal places. 
The average differential pressure, static 
pressure, and temperature as calculated 
in § 3175.103(c), must be reported to at 
least three decimal places; and 

(3) A statement of whether the 
operator has submitted the integral 
value or average extension. 

(b) The operator must retain, and 
submit to the BLM upon request, the 
original, unaltered, unprocessed, and 
unedited configuration log, which must 
contain the information specified in API 
21.1, Subsection 5.4 (including the flow- 
computer snapshot report in API 21.1, 
Subsection 5.4.2), and API 21.1, Annex 
G (incorporated by reference, see 
§ 3175.30), with the following additions 
and clarifications: 

(1) The information required in 
§ 3170.7(g) of this part; 

(2) Software/firmware identifiers 
under API 21.1, Subsection 5.3 
(incorporated by reference, see 
§ 3175.30); 

(3) For very-low-volume FMPs only, 
the fixed temperature, if not 
continuously measured (°F); and 

(4) The static-pressure tap location 
(upstream or downstream). 

(c) The operator must retain, and 
submit to the BLM upon request, the 
original, unaltered, unprocessed, and 
unedited event log. The event log must 
comply with API 21.1, Subsection 5.5 
(incorporated by reference, see 
§ 3175.30), with the following additions 
and clarifications: The event log must 
have sufficient capacity and must be 
retrieved and stored at intervals 
frequent enough to maintain a 
continuous record of events as required 
under § 3170.7 of this part, or the life of 
the FMP, whichever is shorter. 

(d) The operator must retain an alarm 
log and provide it to the BLM upon 
request. The alarm log must comply 
with API 21.1, Subsection 5.6 
(incorporated by reference, see 
§ 3175.30). 

(e) Records may only be submitted 
from accounting system names and 
versions and flow computer makes and 
models that have been approved by the 
BLM (see § 3175.49). 

§ 3175.110 Gas sampling and analysis. 

Except as stated in this section or as 
prescribed in Table 1 to this section, the 
standards and requirements in this 
section apply to all gas sampling and 
analyses. (Note: The following table lists 
the standards in this subpart and the 
API standards that the operator must 
follow to take a gas sample, analyze the 
gas sample, and report the findings of 
the gas analysis. A requirement applies 
when a column is marked with an ‘‘x’’ 
or a number.) 
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Table 1 to § 3175.110: Gas Sampling and Analysis 

Initial spot sampling frequency, 
high- and very-high-volume 
FMPs 1 

Adjustment of spot sampling 
frequencies, high- and very-

volume FMPs 

Gas analysis report 
uirements 

Effective date of spot and 

§ 3175.115(a) 

§ 3175.115(b) 

§ 3175.115(c) 

§ 3175.115(d) 

§ 3175.115(e) 

§3175.121 

X X X X 

X X X X 

12 6 n/a n/a 

n/a n/a 3 1 

n/a n/a X X 

X X X X 

X X X X 

X X X X 

X X X X 

X X X X 

X X X X 

VL=Very-low-volume FMP; L=Low-volume FMP; H=High-volume FMP; VH=Very-high-
volume FMP 1 =Immediate assessment for under 3175.150 
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§ 3175.111 General sampling 
requirements. 

(a) Samples must be taken by one of 
the following methods: 

(1) Spot sampling under §§ 3175.113 
through 3175.115; 

(2) Flow-proportional composite 
sampling under § 3175.116; or 

(3) On-line gas chromatograph under 
§ 3175.117. 

(b) At all times during the sampling 
process, the minimum temperature of 
all gas sampling components must be 
the lesser of: 

(1) The flowing temperature of the gas 
measured at the time of sampling; or 

(2) 30° F above the calculated 
hydrocarbon dew point of the gas. 

§ 3175.112 Sampling probe and tubing. 
(a) All gas samples must be taken 

from a sample probe that complies with 
the requirements of paragraphs (b) and 
(c) of this section. 

(b) Location of sample probe. (1) The 
sample probe must be located in the 
meter tube in accordance with API 14.1, 
Subsection 6.4.2 (incorporated by 
reference, see § 3175.30), and must be 
the first obstruction downstream of the 
primary device. 

(2) The sample probe must be exposed 
to the same ambient temperature as the 
primary device. The operator may 
accomplish this by physically locating 
the sample probe in the same ambient 
temperature conditions as the primary 
device (such as in a heated meter house) 
or by installing insulation and/or heat 
tracing along the entire meter run. If the 
operator chooses to use insulation to 
comply with this requirement, the AO 
may prescribe the quality of the 
insulation based on site specific factors 
such as ambient temperature, flowing 
temperature of the gas, composition of 
the gas, and location of the sample 
probe in relation to the orifice plate (i.e., 
inside or outside of a meter house). 

(c) Sample probe design and type. (1) 
Sample probes must be constructed 
from stainless steel. 

(2) If a regulating type of sample 
probe is used, the pressure-regulating 
mechanism must be inside the pipe or 
maintained at a temperature of at least 
30° F above the hydrocarbon dew point 
of the gas. 

(3) The sample probe length must be 
the shorter of: 

(i) The length necessary to place the 
collection end of the probe in the center 
one third of the pipe cross-section; or 

(ii) The recommended length of the 
probe in Table 1 in API 14.1, Subsection 
6.4 (incorporated by reference, see 
§ 3175.30). 

(4) The use of membranes, screens, or 
filters at any point in the sample probe 
is prohibited. 

(d) Sample tubing connecting the 
sample probe to the sample container or 
analyzer must be constructed of 
stainless steel or nylon 11. 

§ 3175.113 Spot samples—general 
requirements. 

(a) If an FMP is not flowing at the time 
that a sample is due, a sample must be 
taken within 15 days after flow is re- 
initiated. Documentation of the non- 
flowing status of the FMP must be 
entered into GARVS as required under 
§ 3175.120(f). 

(b) The operator must notify the AO 
at least 72 hours before obtaining a spot 
sample as required by this subpart, or 
submit a monthly or quarterly schedule 
of spot samples to the AO in advance of 
taking samples. 

(c) Sample cylinder requirements. 
Sample cylinders must: 

(1) Comply with API 14.1, Subsection 
9.1 (incorporated by reference, see 
§ 3175.30); 

(2) Have a minimum capacity of 300 
cubic centimeters; and 

(3) Be cleaned before sampling under 
GPA 2166–05, Appendix A 
(incorporated by reference, see 
§ 3175.30), or an equivalent method. 
The operator must maintain 
documentation of cleaning (see 
§ 3170.7), have the documentation 
available on site during sampling, and 
provide it to the BLM upon request. 

(d) Spot sampling using portable gas 
chromatographs. (1) Sampling 
separators, if used, must: 

(i) Be constructed of stainless steel; 
(ii) Be cleaned under GPA 2166–05, 

Appendix A (incorporated by reference, 
see § 3175.30), or an equivalent method, 
prior to sampling. The operator must 
maintain documentation of cleaning 
(see § 3170.7), have the documentation 
available on site during sampling, and 
provide it to the BLM upon request; and 

(iii) Be operated under GPA 2166–05, 
Appendix B.3 (incorporated by 
reference, see § 3175.30). 

(2) The sample port and inlet to the 
sample line must be purged using the 
gas being sampled before completing the 
connection between them. 

(3) The portable GC must be operated, 
verified, and calibrated under 
§ 3175.118. 

(4) The documentation of verification 
or calibration required in § 3175.118(d) 
must be available for inspection by the 
BLM at the time of sampling. 

(5) Minimum number of samples and 
analyses. (i) For low- and very-low- 
volume FMPs, at least three samples 
must be taken and analyzed; 

(ii) For high-volume FMPs, samples 
must be taken and analyzed until the 
difference between the maximum 

heating value and minimum heating 
value calculated from three consecutive 
analyses is less than or equal to 16 Btu/ 
scf; 

(iii) For very-high-volume FMPs, 
samples must be taken and analyzed 
until the difference between the 
maximum heating value and minimum 
heating value calculated from three 
consecutive analyses is less than or 
equal to 8 Btu/scf. 

(6) The heating value and relative 
density used for OGOR reporting must 
be: 

(i) The mean heating value and 
relative density calculated from the 
three analyses required in paragraph 
(d)(5) of this section; 

(ii) The median heating value and 
relative density calculated from the 
three analyses required in paragraph 
(d)(5) of this section; or 

(iii) Any other method approved by 
the BLM. 

§ 3175.114 Spot samples—allowable 
methods. 

(a) Spot samples must be obtained 
using one of the following methods: 

(1) Purging—fill and empty method. 
Samples taken using this method must 
comply with GPA 2166–05, Section 9.1 
(incorporated by reference, see 
§ 3175.30); 

(2) Helium ‘‘pop’’ method. Samples 
taken using this method must comply 
with GPA 2166–05, Section 9.5 
(incorporated by reference, see 
§ 3175.30). The operator must maintain 
documentation demonstrating that the 
cylinder was evacuated and pre-charged 
before sampling and make the 
documentation available to the AO 
upon request; 

(3) Floating piston cylinder method. 
Samples taken using this method must 
comply with GPA 2166–05, Sections 
9.7.1 to 9.7.3 (incorporated by reference, 
see § 3175.30). The operator must 
maintain documentation of the seal 
material and type of lubricant used and 
make the documentation available to the 
AO upon request; 

(4) Portable gas chromatograph. 
Samples taken using this method must 
comply with § 3175.118; or 

(5) Other methods approved by the 
BLM (through the PMT) and posted at 
www.blm.gov. 

(b) If the operator uses either a 
purging—fill and empty method or a 
helium ‘‘pop’’ method, and if the 
flowing pressure at the sample port is 
less than or equal to 15 psig, the 
operator may also employ a vacuum- 
gathering system. Samples taken using a 
vacuum-gathering system must comply 
with API 14.1, Subsection 11.10 
(incorporated by reference, see 
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§ 3175.30), and the samples must be 
obtained from the discharge of the 
vacuum pump. 

§ 3175.115 Spot samples—frequency. 

(a) Unless otherwise required under 
paragraph (b) of this section, spot 
samples for all FMPs must be taken and 
analyzed at the frequency (once during 
every period, stated in months) 
prescribed in Table 1 to § 3175.110. 

(b) After the time frames listed in 
paragraph (b)(1) of this section, the BLM 
may change the required sampling 
frequency for high-volume and very- 
high-volume FMPs if the BLM 
determines that the sampling frequency 
required in Table 1 in § 3175.110 is not 
sufficient to achieve the heating value 
uncertainty levels required in 
§ 3175.31(b). 

(1) Timeframes for implementation. 
(i) For high-volume FMPs, the BLM may 
change the sampling frequency no 
sooner than 2 years after the FMP begins 
measuring gas or January 19, 2021, 
whichever is later; and 

(ii) For very-high-volume FMPs, the 
BLM may change the sampling 
frequency or require compliance with 
paragraph (b)(5) of this section no 
sooner than 1 year after the FMP begins 
measuring gas or January 17, 2020, 
whichever is later. 

(2) The BLM will calculate the new 
sampling frequency needed to achieve 
the heating value uncertainty levels 
required in § 3175.31(b). The BLM will 
base the sampling frequency calculation 
on the heating value variability. The 
BLM will notify the operator of the new 
sampling frequency. 

(3) The new sampling frequency will 
remain in effect until the heating value 
variability justifies a different 
frequency. 

(4) The new sampling frequency will 
not be more frequent than once every 2 
weeks nor less frequent than once every 
6 months. 

(5) For very-high-volume FMPs, the 
BLM may require the installation of a 
composite sampling system or on-line 
GC if the heating value uncertainty 
levels in § 3175.31(b) cannot be 
achieved through spot sampling. 
Composite sampling systems or on-line 
gas chromatographs that are installed 
and operated in accordance with this 
section comply with the uncertainty 
requirement of § 3175.31(b)(2). 

(c) The time between any two samples 
must not exceed the timeframes shown 
in Table 1 to this section. 

(d) If a composite sampling system or 
an on-line GC is installed under 
§ 3175.116 or § 3175.117, either on the 
operator’s own initiative or in response 
to a BLM order for a very-high-volume 
FMP under paragraph (b)(5) of this 
section, it must be installed and 
operational no more than 30 days after 
the due date of the next sample. 

(e) The required sampling frequency 
for an FMP at which a composite 
sampling system or an on-line gas 
chromatograph is removed from service 
is prescribed in paragraph (a) of this 
section. 

§ 3175.116 Composite sampling methods. 

(a) Composite samplers must be flow- 
proportional. 

(b) Samples must be collected using a 
positive-displacement pump. 

(c) Sample cylinders must be sized to 
ensure the cylinder capacity is not 
exceeded within the normal collection 
frequency. 

§ 3175.117 On-line gas chromatographs. 

(a) On-line GCs must be installed, 
operated, and maintained under GPA 
2166–05, Appendix D (incorporated by 
reference, see § 3175.30), and the 
manufacturer’s specifications, 
instructions, and recommendations. 

(b) The GC must comply with the 
verification and calibration 
requirements of § 3175.118. The results 
of all verifications must be submitted to 
the AO upon request. 

(c) Upon request, the operator must 
submit to the AO the manufacturer’s 
specifications and installation and 
operational recommendations. 

§ 3175.118 Gas chromatograph 
requirements. 

(a) All GCs must be installed, 
operated, and calibrated under GPA 
2261–13 (incorporated by reference, see 
§ 3175.30). 

(b) Samples must be analyzed until 
the un-normalized sum of the mole 
percent of all gases analyzed is between 
97 and 103 percent. 

(c) A GC may not be used to analyze 
any sample from an FMP until the 
verification meets the standards of this 
paragraph (c). 
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(1) GCs must be verified under GPA 
2261–13, Section 6 (incorporated by 
reference, see § 3175.30), not less than 
once every 7 days. 

(2) All gases used for verification and 
calibration must meet the standards of 
GPA 2198–03, Sections 3 and 4 
(incorporated by reference, see 
§ 3175.30). 

(3) All new gases used for verification 
and calibration must be authenticated 
prior to verification or calibration under 
the standards of GPA 2198–03, Section 
5 (incorporated by reference, see 
§ 3175.30). 

(4) The gas used to calibrate a GC 
must be maintained under Section 6 of 
GPA 2198–03 (incorporated by 
reference, see § 3175.30). 

(5) If the composition of the gas used 
for verification as determined by the GC 
varies from the certified composition of 
the gas used for verification by more 
than the reproducibility values listed in 
GPA 2261–13, Section 10 (incorporated 
by reference, see § 3175.30), the GC 
must be calibrated under GPA 2261–13, 
Section 6 (incorporated by reference, see 
§ 3175.30). 

(6) If the GC is calibrated, it must be 
re-verified under paragraph (c)(5) of this 
section. 

(d) The operator must retain 
documentation of the verifications for 
the period required under § 3170.6 of 
this part, and make it available to the 
BLM upon request. The documentation 
must include: 

(1) The components analyzed; 
(2) The response factor for each 

component; 
(3) The peak area for each component; 
(4) The mole percent of each 

component as determined by the GC; 
(5) The mole percent of each 

component in the gas used for 
verification; 

(6) The difference between the mole 
percents determined in paragraphs 
(d)(4) and (5) of this section, expressed 
in relative percent; 

(7) Evidence that the gas used for 
verification and calibration: 

(i) Meets the requirements of 
paragraph (c)(2) of this section, 
including a unique identification 
number of the calibration gas used, the 
name of the supplier of the calibration 
gas, and the certified list of the mole 
percent of each component in the 
calibration gas; 

(ii) Was authenticated under 
paragraph (c)(3) of this section prior to 
verification or calibration, including the 
fidelity plots; and 

(iii) Was maintained under paragraph 
(c)(4) of this section, including the 
fidelity plot made as part of the 
calibration run; 

(8) The chromatograms generated 
during the verification process; 

(9) The time and date the verification 
was performed; and 

(10) The name and affiliation of the 
person performing the verification. 

(e) Extended analyses must be taken 
in accordance with GPA 2286–14 
(incorporated by reference, see 
§ 3175.30) or other method approved by 
the BLM. 

§ 3175.119 Components to analyze. 
(a) The gas must be analyzed for the 

following components: 
(1) Methane; 
(2) Ethane; 
(3) Propane; 
(4) Iso Butane; 
(5) Normal Butane; 
(6) Pentanes; 
(7) Hexanes + (C6+); 
(8) Carbon dioxide; and 
(9) Nitrogen. 
(b) When the concentration of C6+ 

exceeds 0.5 mole percent, the following 
gas components must also be analyzed: 

(1) Hexanes; 
(2) Heptanes; 
(3) Octanes; and 
(4) Nonanes +. 
(c) In lieu of testing each sample for 

the components required under 
paragraph (b) of this section, the 
operator may periodically test for these 
components and adjust the assumed C6+ 
composition to remove bias in the 
heating value (see § 3175.126(a)(3)). The 
C6+ composition must be applied to the 
mole percent of C6+ analyses until the 
next analysis is done under paragraph 
(b) of this section. The minimum 
analysis frequency for the components 
listed in paragraph (b) of this section is 
as follows: 

(1) For high-volume FMPs, once per 
year; and 

(2) For very-high-volume FMPs, once 
every 6 months. 

§ 3175.120 Gas analysis report 
requirements. 

(a) The gas analysis report must 
contain the following information: 

(1) The information required in 
§ 3170.7(g) of this part; 

(2) The date and time that the sample 
for spot samples was taken or, for 
composite samples, the date the 
cylinder was installed and the date the 
cylinder was removed; 

(3) The date and time of the analysis; 
(4) For spot samples, the effective 

date, if other than the date of sampling; 
(5) For composite samples, the 

effective start and end date; 
(6) The name of the laboratory where 

the analysis was performed; 
(7) The device used for analysis (i.e., 

GC, calorimeter, or mass spectrometer); 

(8) The make and model of analyzer; 
(9) The date of last calibration or 

verification of the analyzer; 
(10) The flowing temperature at the 

time of sampling; 
(11) The flowing pressure at the time 

of sampling, including units of measure 
(psia or psig); 

(12) The flow rate at the time of 
sampling; 

(13) The ambient air temperature at 
the time of sampling; 

(14) Whether or not heat trace or any 
other method of heating was used; 

(15) The type of sample (i.e., spot- 
cylinder, spot-portable GC, composite); 

(16) The sampling method if spot- 
cylinder (e.g., fill and empty, helium 
pop); 

(17) A list of the components of the 
gas tested; 

(18) The un-normalized mole percents 
of the components tested, including a 
summation of those mole percents; 

(19) The normalized mole percent of 
each component tested, including a 
summation of those mole percents; 

(20) The ideal heating value (Btu/scf); 
(21) The real heating value (Btu/scf), 

dry basis; 
(22) The hexane+ split, if applicable; 
(23) The pressure base and 

temperature base; 
(24) The relative density; and 
(25) The name of the company 

obtaining the gas sample. 
(b) Components that are listed on the 

analysis report, but not tested, must be 
annotated as such. 

(c) The heating value and relative 
density must be calculated under API 
14.5 (incorporated by reference, see 
§ 3175.30). 

(d) The base supercompressibility 
must be calculated under AGA Report 
No. 8 (incorporated by reference, see 
§ 3175.30). 

(e) The operator must submit all gas 
analysis reports to the BLM within 15 
days of the due date for the sample as 
specified in § 3175.115. 

(f) Unless a variance is granted, the 
operator must submit all gas analysis 
reports and other required related 
information electronically through the 
GARVS. The BLM will grant a variance 
to the electronic-submission 
requirement only in cases where the 
operator demonstrates that it is a small 
business, as defined by the U.S. Small 
Business Administration, and does not 
have access to the Internet. 

§ 3175.121 Effective date of a spot or 
composite gas sample. 

(a) Unless otherwise specified on the 
gas analysis report, the effective date of 
a spot sample is the date on which the 
sample was taken. 
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(b) The effective date of a spot gas 
sample may be no later than the first 
day of the production month following 
the operator’s receipt of the laboratory 
analysis of the sample. 

(c) Unless otherwise specified on the 
gas analysis report, the effective date of 
a composite sample is the first of the 
month in which the sample was 
removed. 

(d) The provisions of this section 
apply only to OGORs, QTRs, and gas 
sample reports generated after January 
17, 2017. 

§ 3175.125 Calculation of heating value 
and volume 

(a) The heating value of the gas 
sampled must be calculated as follows: 

(1) Gross heating value is defined by 
API 14.5, Subsection 3.7 (incorporated 
by reference, see § 3175.30) and must be 
calculated under API 14.5, Subsection 
7.1 (incorporated by reference, see 
§ 3175.30); and 

(2) Real heating value must be 
calculated by dividing the gross heating 
value of the gas calculated under 
paragraph (a)(1) of this section by the 
compressibility factor of the gas at 14.73 
psia and 60° F. 

(b) Average heating value 
determination. (1) If a lease, unit PA, or 
CA has more than one FMP, the average 
heating value for the lease, unit PA, or 
CA for a reporting month must be the 
volume-weighted average of heating 
values, calculated as follows: 

(2) If the effective date of a heating 
value for an FMP is other than the first 
day of the reporting month, the average 
heating value of the FMP must be the 
volume-weighted average of heating 
values, determined as follows: 

Where: 
HVi = the heating value for FMPi, in Btu/scf 
HVi,j = the heating value for FMPi, for partial 

month j, in Btu/scf 
Vi,j = the volume measured by FMPi, for 

partial month j, in Btu/scf 

Subscript i represents each FMP for the lease, 
unit PA, or CA 

Subscript j represents a partial month for 
which heating value HVi,j is effective 

m = the number of different heating values 
in a reporting month for an FMP 

(c) The volume must be determined 
under § 3175.94 (mechanical recorders) 
or § 3175.103(c) (EGM systems). 

§ 3175.126 Reporting of heating value and 
volume. 

(a) The gross heating value and real 
heating value, or average gross heating 
value and average real heating value, as 
applicable, derived from all samples 
and analyses must be reported on the 
OGOR in units of Btu/scf under the 
following conditions: 

(1) Containing no water vapor (‘‘dry’’), 
unless the water vapor content has been 
determined through actual on-site 
measurement and reported on the gas 
analysis report. The heating value may 
not be reported on the basis of an 
assumed water-vapor content. 
Acceptable methods of measuring water 
vapor are: 

(i) Chilled mirror; 
(ii) Laser detectors; and 
(iii) Other methods approved by the 

BLM; 
(2) Adjusted to a pressure of 14.73 

psia and a temperature of 60° F; and 
(3) For samples analyzed under 

§ 3175.119(a), and notwithstanding any 
provision of a contract between the 
operator and a purchaser or transporter, 
the composition of hexane+ is deemed 
to be: 

(i) 60 percent n-hexane, 30 percent n- 
heptane, and 10 percent n-octane; or 

(ii) The composition determined 
under § 3175.119(c). 

(b) The volume for royalty purposes 
must be reported on the OGOR in units 
of Mcf as follows: 

(1) The volume must not be adjusted 
for water-vapor content or any other 
factors that are not included in the 
calculations required in § 3175.94 or 
§ 3175.103; and 

(2) The volume must match the 
monthly volume(s) shown in the 
unedited QTR(s) or integration 
statement(s) unless edits to the data are 
documented under paragraph (c) of this 
section. 

(c) Edits and adjustments to reported 
volume or heating value. (1) If for any 
reason there are measurement errors 
stemming from an equipment 
malfunction that results in 
discrepancies to the calculated volume 
or heating value of the gas, the volume 
or heating value reported during the 
period in which the volume or heating 
value error persisted must be estimated. 

(2) All edits made to the data before 
the submission of the OGOR must be 

documented and include verifiable 
justifications for the edits made. This 
documentation must be maintained 
under § 3170.7 of this part and must be 
submitted to the BLM upon request. 

(3) All values on daily and hourly 
QTRs that have been changed or edited 
must be clearly identified and must be 
cross referenced to the justification 
required in paragraph (c)(2) of this 
section. 

(4) The volumes reported on the 
OGOR must be corrected beginning with 
the date that the inaccuracy occurred. If 
that date is unknown, the volumes must 
be corrected beginning with the 
production month that includes the date 
that is half way between the date of the 
previous verification and the most 
recent verification date. 

§ 3175.130 Transducer testing protocol. 
The BLM will approve a particular 

make, model, and range of differential- 
pressure, static-pressure, or temperature 
transducer for use in an EGM system 
only if the testing performed on the 
transducer met all of the standards and 
requirements stated in §§ 3175.131 
through 3175.135. 

§ 3175.131 General requirements for 
transducer testing. 

(a) All testing must be performed by 
a qualified test facility. 

(b) Number and selection of 
transducers tested. (1) A minimum of 
five transducers of the same make, 
model, and URL, selected at random 
from the stock used to supply normal 
field operations, must be type-tested. 

(2) The serial number of each 
transducer selected must be 
documented. The date, location, and 
batch identifier, if applicable, of 
manufacture must be ascertainable from 
the serial number. 

(3) For the purpose of this section, the 
term ‘‘model’’ refers to the base model 
number on which the BLM determines 
the transducer performance. For 
example: A manufacturer makes a 
transmitter with a model number 1234– 
XYZ, where ‘‘1234’’ identifies the 
transmitter cell, ‘‘X’’ identifies the 
output type, ‘‘Y’’ identifies the 
mounting type, and ‘‘Z’’ identifies 
where the static pressure is taken. The 
testing under this section would only be 
required on the base model number 
(‘‘1234’’), assuming that ‘‘X’’, ‘‘Y’’, or 
‘‘Z’’ does not affect the performance of 
the transmitter. 

(4) For multi-variable transducers, 
each cell URL must be tested only once 
under this section. For example: A 
manufacturer of a transducer measuring 
both differential and static pressure 
makes a model with available 
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differential-pressure URLs of 100 
inches, 500 inches, and 1,000 inches, 
and static-pressure URLs of 250 psia, 
1,000 psia, and 2,500 psia. Although 
there are nine possible combinations of 
differential-pressure and static-pressure 
URLs, only six tests are required to 
cover each cell URL. 

(c) Test conditions—general. The 
electrical supply must meet the 
following minimum tolerances: 

(1) Rated voltage: ±1 percent 
uncertainty; 

(2) Rated frequency: ±1 percent 
uncertainty; 

(3) Alternating current harmonic 
distortion: Less than 5 percent; and 

(4) Direct current ripple: Less than 
0.10 percent uncertainty. 

(d) The input and output (if the 
output is analog) of each transducer 
must be measured with equipment that 
has a published reference uncertainty 
less than or equal to 25 percent of the 
published reference uncertainty of the 
transducer under test across the 
measurement range common to both the 
transducer under test and the test 
instrument. Reference uncertainty for 
both the test instrument and the 
transducer under test must be expressed 
in the units the transducer measures to 
determine acceptable uncertainty. For 
example, if the transducer under test 
has a published reference uncertainty of 
±0.05 percent of span, and a span of 0 
to 500 psia, then this transducer has a 
reference accuracy of ±0.25 psia (0.05 
percent of 500 psia). To meet the 
requirements of this paragraph (d), the 
test instrument in this example must 
have an uncertainty of ±0.0625 psia or 
less (25 percent of ±0.25 psia). 

(e) If the manufacturer’s performance 
specifications for the transducer under 
test include corrections made by an 
external device (such as linearization), 
then the external device must be tested 
along with the transducer and be 
connected to the transducer in the same 
way as in normal field operations. 

(f) If the manufacturer specifies the 
extent to which the measurement range 
of the transducer under test may be 
adjusted downward (i.e., spanned 
down), then each test required in 
§§ 3175.132 and 3175.133 must be 
carried out at least at both the URL and 
the minimum upper calibrated limit 
specified by the manufacturer. For 
upper calibrated limits between the 
maximum and the minimum span that 
are not tested, the BLM will use the 
greater of the uncertainties measured at 
the maximum and minimum spans in 
determining compliance with the 
requirements of § 3175.31(a). 

(g) After initial calibration, no 
calibration adjustments to the 

transducer may be made until all 
required tests in §§ 3175.132 and 
3175.133 are completed. 

(h) For all of the testing required in 
§§ 3175.132 and 3175.133, the term 
‘‘tested for accuracy’’ means a 
comparison between the output of the 
transducer under test and the test 
equipment taken as follows: 

(1) The following values must be 
tested in the order shown, expressed as 
a percent of the transducer span: 

(i) (Ascending values) 0, 10, 20, 30, 
40, 50, 60, 70, 80, 90, and 100; and 

(ii) (Descending values) 100, 90, 80, 
70, 60, 50, 40, 30, 20, 10, and 0. 

(2) If the device under test is an 
absolute-pressure transducer, the ‘‘0’’ 
values listed in paragraphs (h)(1)(i) and 
(ii) of this section must be replaced with 
‘‘atmospheric pressure at the test 
facility;’’ 

(3) Input approaching each required 
test point must be applied 
asymptotically without overshooting the 
test point; 

(4) The comparison of the transducer 
and the test equipment measurements 
must be recorded at each required point; 
and 

(5) For static-pressure transducers, the 
following test point must be included 
for all tests: 

(i) For gauge-pressure transducers, a 
gauge pressure of ¥5 psig; and 

(ii) For absolute-pressure transducers, 
an absolute pressure of 5 psia. 

§ 3175.132 Testing of reference accuracy. 

(a) The following reference test 
conditions must be maintained for the 
duration of the testing: 

(1) Ambient air temperature must be 
between 59 °F and 77 °F and must not 
vary over the duration of the test by 
more than ±2 °F; 

(2) Relative humidity must be 
between 45 percent and 75 percent and 
must not vary over the duration of the 
test by more than ±5 percent; 

(3) Atmospheric pressure must be 
between 12.46 psi and 15.36 psi and 
must not vary over the duration of the 
test by more than ±0.2 psi; 

(4) The transducer must be isolated 
from any externally induced vibrations; 

(5) The transducer must be mounted 
according to the manufacturer’s 
specifications in the same manner as it 
would be mounted in normal field 
operations; 

(6) The transducer must be isolated 
from any external electromagnetic 
fields; and 

(7) For reference accuracy testing of 
differential-pressure transducers, the 
downstream side of the transducer must 
be vented to the atmosphere. 

(b) Before reference testing begins, the 
following pre-conditioning steps must 
be followed: 

(1) After power is applied to the 
transducer, it must be allowed to 
stabilize for at least 30 minutes before 
applying any input pressure or 
temperature; 

(2) The transducer must be exercised 
by applying three full-range traverses in 
each direction; and 

(3) The transducer must be calibrated 
according to manufacturer 
specifications if a calibration is required 
or recommended by the manufacturer. 

(c) Immediately following 
preconditioning, the transducer must be 
tested at least three times for accuracy 
under § 3175.131(h). The results of these 
tests must be used to determine the 
transducer’s reference accuracy under 
§ 3175.135. 

§ 3175.133 Testing of influence effects. 
(a) General requirements. (1) 

Reference conditions (see § 3175.132), 
with the exception of the influence 
effect being tested under this section, 
must be maintained for the duration of 
these tests. 

(2) After completing the required tests 
for each influence effect under this 
section, the transducer under test must 
be returned to reference conditions and 
tested for accuracy under § 3175.132. 

(b) Ambient temperature. (1) The 
transducer’s accuracy must be tested at 
the following temperatures (°F): +68, 
+104, +140, + 68, 0, ¥4, ¥40, +68. 

(2) The ambient temperature must be 
held to ±4 °F from each required 
temperature during the accuracy test at 
each point. 

(3) The rate of temperature change 
between tests must not exceed 2° F per 
minute. 

(4) The transducer must be allowed to 
stabilize at each test temperature for at 
least 1 hour. 

(5) For each required temperature test 
point listed in this paragraph, the 
transducer must be tested for accuracy 
under § 3175.131(h). 

(c) Static-pressure effects (differential- 
pressure transducers only). (1) For 
single-variable transducers, the 
following pressures must be applied 
equally to both sides of the transducer, 
expressed in percent of maximum rated 
working pressure: 0, 50, 100, 75, 25, 0. 

(2) For multivariable transducers, the 
following pressures must be applied 
equally to both sides of the transducer, 
expressed in percent of the URL of the 
static-pressure transducer: 0, 50, 100, 
75, 25, 0. 

(3) For each point required in 
paragraphs (c)(1) and (2) of this section, 
the transducer must be tested for 
accuracy under § 3175.131(h). 
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(d) Mounting position effects. The 
transducer must be tested for accuracy 
at four different orientations under 
§ 3175.131(h) as follows: 

(1) At an angle of ¥10° from a vertical 
plane; 

(2) At an angle of +10° from a vertical 
plane; 

(3) At an angle of ¥10° from a vertical 
plane perpendicular to the vertical 
plane required in paragraphs (d)(1) and 
(2) of this section; and 

(4) At an angle of +10° from a vertical 
plane perpendicular to the vertical 
plane required in paragraphs (d)(1) and 
(2) of this section. 

(e) Over-range effects. (1) A pressure 
of 150 percent of the URL, or to the 
maximum rated working pressure of the 
transducer, whichever is less, must be 
applied for at least 1 minute. 

(2) After removing the applied 
pressure, the transducer must be tested 
for accuracy under § 3175.131(h). 

(3) No more than 5 minutes must be 
allowed between performing the 
procedures described in paragraphs 
(e)(1) and (2) of this section. 

(f) Vibration effects. (1) An initial 
resonance test must be conducted by 
applying the following test vibrations to 
the transducer along each of the three 
major axes of the transducer while 
measuring the output of the transducer 
with no pressure applied: 

(i) The amplitude of the applied test 
frequency must be at least 0.35mm 
below 60 Hertz (Hz) and 49 meter per 
second squared (m/s2) above 60 Hz; and 

(ii) The applied frequency must be 
swept from 10 Hz to 2,000 Hz at a rate 
not greater than 0.5 octaves per minute. 

(2) After the initial resonance search, 
an endurance conditioning test must be 
conducted as follows: 

(i) Twenty frequency sweeps from 10 
Hz to 2,000 Hz to 10 Hz must be applied 
to the transducer at a rate of 1 octave per 
minute, repeated for each of the 3 major 
axes; and 

(ii) The measurement of the 
transducer’s output during this test is 
unnecessary. 

(3) A final resonance test must be 
conducted under paragraph (f)(1) of this 
section. 

§ 3175.134 Transducer test reporting. 
(a) Each test required by §§ 3175.131 

through 3175.133 must be fully 
documented by the test facility 
performing the tests. The report must 
indicate the results for each required 
test and include all data points 
recorded. 

(b) The report must be submitted to 
the PMT. If the PMT determines that all 
testing was completed as required by 
§§ 3175.131 through 3175.133, it will 

make a recommendation that the BLM 
approve the transducer make, model, 
and range, along with the reference 
uncertainty, influence effects, and any 
operating restrictions, and posts them to 
the BLM’s website at www.blm.gov as an 
approved device. 

§ 3175.135 Uncertainty determination. 

(a) Reference uncertainty calculations 
for each transducer of a given make, 
model, URL, and turndown must be 
determined as follows (the result for 
each transducer is denoted by the 
subscript i): 

(1) Maximum error (Ei). The 
maximum error for each transducer is 
the maximum difference between any 
input value from the test device and the 
corresponding output from the 
transducer under test for any required 
test point, and must be expressed in 
percent of transducer span. 

(2) Hysteresis (Hi). The testing 
required in § 3175.132 requires at least 
three pairs of tests using both ascending 
test points (low to high) and descending 
test points (high to low) of the same 
value. Hysteresis is the maximum 
difference between the ascending value 
and the descending value for any single 
input test value of a test pair. Hysteresis 
must be expressed in percent of span. 

(3) Repeatability (Ri). The testing 
required under § 3175.132 requires at 
least three pairs of tests using both 
ascending test points (low to high) and 
descending test points (high to low) of 
the same value. Repeatability is the 
maximum difference between the value 
of any of the three ascending test points 
for a given input value or of the three 
descending test points for a given value. 
Repeatability must be expressed in 
percent of span. 

(b) Reference uncertainty of a 
transducer. The reference uncertainty of 
each transducer of a given make, model, 
URL, and turndown (Ur,i) must be 
determined as follows: 

Where Ei, Hi, and Ri, are described in 
paragraph (a) of this section. Reference 
uncertainty is expressed in percent of 
span. 

(c) Reference uncertainty for the 
make, model, URL, and turndown of a 
transducer (Ur) must be determined as 
follows: 
Ur = s × tdist 

Where: 
s = the standard deviation of the reference 

uncertainties determined for each 
transducer (Ur,i) 

tdist = the ‘‘t-distribution’’ constant as a 
function of degrees of freedom (n-1) and 

at a 95 percent confidence level, where 
n = the number of transducers of a 
specific make, model, URL, and 
turndown tested (minimum of 5) 

(d) Influence effects. The uncertainty 
from each influence effect required to be 
tested under § 3175.133 must be 
determined as follows: 

(1) Zero-based errors of each 
transducer. Zero-based errors from each 
influence test must be determined as 
follows: 

Where: 
subscript i represents the results for each 

transducer tested of a given make, 
model, URL, and turndown 

subscript n represents the results for each 
influence effect test required under 
§ 3175.133 

Ezero,n,i = Zero-based error for influence effect 
n, for transducer i, in percent of span per 
increment of influence effect 

Mn = the magnitude of influence effect n (e.g., 
1,000 psi for static-pressure effects, 50 °F 
for ambient temperature effects) 

And: 
ΔZn,i = Zn,i¥Zref ,i 
Where: 
Zn,i = the average output from transducer i 

with zero input from the test device, 
during the testing of influence effect n 

Zref,i = the average output from transducer i 
with zero input from the test device, 
during reference testing. 

(2) Span-based errors of each 
transducer. Span-based errors from each 
influence effect must be determined as 
follows: 

Where: 
Espan,n,i = Span-based error for influence effect 

n, for transducer i, in percent of reading 
per increment of influence effect 

Sn,i = the average output from transducer i, 
with full span applied from the test 
device, during the testing for influence 
effect n. 

(3) Zero- and span-based errors due to 
influence effects for a make, model, 
URL, and turndown of a transducer 
must be determined as follows: 
Ez,n = sz,n × tdist 
Es,n = ss,n × tdist 

Where: 
Ez,n = the zero-based error for a make, model, 

URL, and turndown of transducer, for 
influence effect n, in percent of span per 
unit of magnitude for the influence effect 

Es,n = the span-based error for a make, model, 
URL, and turndown of transducer, for 
influence effect n, in percent of reading 
per unit of magnitude for the influence 
effect 
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sz,n = the standard deviation of the zero- 
based differences from the influence 
effect tests under § 3175.133 and the 
reference uncertainty tests, in percent 

ss,n = the standard deviation of the span- 
based differences from the influence 
effect tests under § 3175.133 and the 
reference uncertainty tests, in percent 

tdist = the ‘‘t-distribution’’ constant as a 
function of degrees of freedom (n-1) and 
at a 95 percent confidence level, where 
n = the number of transducers of a 
specific make, model, URL, and 
turndown tested (minimum of 5). 

§ 3175.140 Flow-computer software 
testing. 

The BLM will approve a particular 
version of flow-computer software for 
use in a specific make and model of 
flow computer only if the testing 
performed on the software meets all of 
the standards and requirements in 
§§ 3175.141 through 3175.144. Type- 
testing is required for each software 
version that affects the calculation of 
flow rate, volume, heating value, live 
input variable averaging, flow time, or 
the integral value. Software updates or 

changes that do not affect these items do 
not require BLM approval. 

§ 3175.141 General requirements for flow- 
computer software testing. 

(a) Test facility. All testing must be 
performed by a qualified test facility not 
affiliated with the flow-computer 
manufacturer. 

(b) Selection of flow-computer 
software to be tested. (1) Each software 
version tested must be identical to the 
software version installed at FMPs for 
normal field operations. 

(2) Each software version must have a 
unique identifier. 

(c) Testing method. Input variables 
may be either: 

(1) Applied directly to the hardware 
registers; or 

(2) Applied physically to a 
transducer. If input variables are 
applied physically to a transducer, the 
values received by the hardware 
registers from the transducer must be 
recorded. 

(d) Pass-fail criteria. (1) For each test 
listed in §§ 3175.142 and 3175.143, the 

value(s) required to be calculated by the 
software version under test must be 
compared to the value(s) calculated by 
BLM-approved reference software, using 
the same digital input for both. 

(2) The software under test may be 
used at an FMP only if the difference 
between all values calculated by the 
software version under test and the 
reference software is less than 50 parts 
per million (0.005 percent) and the 
results of the tests required in 
§§ 3175.142 and 3175.143 are 
satisfactory to the PMT. If the test 
results are satisfactory, the BLM will 
identify the software version tested as 
acceptable for use on its website at 
www.blm.gov. 

§ 3175.142 Required static tests. 

(a) Instantaneous flow rate. The 
instantaneous flow rates must meet the 
criteria in § 3175.141(d) for each test 
identified in Table 1 to this section, 
using the gas compositions identified in 
Table 2 to this section, as prescribed in 
Table 1 to this section. 
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(b) Sums and averages. (1) Fixed 
input values from test 2 in Table 1 to 
this section must be applied for a period 
of at least 24 hours. 

(2) At the conclusion of the 24-hour 
period, the following hourly and daily 
values must meet the criteria in 
§ 3175.141(d): 

(i) Volume; 
(ii) Integral value; 
(iii) Flow time; 
(iv) Average differential pressure; 
(v) Average static pressure; and 
(vi) Average flowing temperature. 
(c) Other tests. The following 

additional tests must be performed on 
the flow-computer software: 

(1) Each parameter of the 
configuration log must be changed to 
ensure the event log properly records 
the changes according to the variables 
listed in § 3175.104(c); and 

(2) Inputs simulating a 15 percent and 
150 percent over-range of the 
differential and static-pressure 
transducer’s calibrated span must be 
entered to verify that the over-range 
condition triggers an alarm or an entry 
in the event log. 

§ 3175.143 Required dynamic tests. 

(a) Square wave test. The pressures 
and temperatures must be applied to the 

software revision under test for at least 
60 minutes as follows: 

(1) Differential pressure. The 
differential pressure must be cycled 
from a low value, below the no-flow 
cutoff, to a high value of approximately 
80 percent of the upper calibrated limit 
of the differential-pressure transducer. 
The cycle must approximate a square 
wave pattern with a period of 60 
seconds, and the maximum and 
minimum values must be the same for 
each cycle; 

(2) Static pressure. The static pressure 
must be cycled between approximately 
20 percent and approximately 80 
percent of the upper calibrated limit of 
the static-pressure transducer in a 
square wave pattern identical to the 
cycling pattern used for the differential 
pressure. The maximum and minimum 
values must be the same for each cycle; 

(3) Temperature. The temperature 
must be cycled between approximately 
20 °F and approximately 100 °F in a 
square wave pattern identical to the 
cycling pattern used for the differential 
pressure. The maximum and minimum 
values must be the same for each cycle; 
and 

(4) At the conclusion of the 1-hour 
period, the following hourly values 
must meet the criteria in § 3175.141(d): 

(i) Volume; 
(ii) Integral value; 
(iii) Flow time; 
(iv) Average differential pressure; 
(v) Average static pressure; and 
(vi) Average flowing temperature. 
(b) Sawtooth test. The pressures and 

temperatures must be applied to the 
software revision under test for 24 hours 
as follows: 

(1) Differential pressure. The 
differential pressure must be cycled 
from a low value, below the no-flow 
cutoff, to a high value of approximately 
80 percent of the maximum value of 
differential pressure for which the flow 
computer is designed. The cycle must 
approximate a linear sawtooth pattern 
between the low value and the high 
value and there must be 3 to 10 cycles 
per hour. The no-flow period between 
cycles must last approximately 10 
percent of the cycle period; 

(2) Static pressure. The static pressure 
must be cycled between approximately 
20 percent and approximately 80 
percent of the maximum value of static 
pressure for which the flow computer is 
designed. The cycle must approximate a 
linear sawtooth pattern between the low 
value and the high value and there must 
be 3 to 10 cycles per hour; 

(3) Temperature. The temperature 
must be cycled between approximately 
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20 °F and approximately 100 °F. The 
cycle should approximate a linear 
sawtooth pattern between the low value 
and the high value and there must be 3 
to 10 cycles per hour; and 

(4) At the conclusion of the 24-hour 
period, the following hourly and daily 
values must meet the criteria in 
§ 3175.141(d): 

(i) Volume; 
(ii) Integral value; 
(iii) Flow time; 
(iv) Average differential pressure; 
(v) Average static pressure; and 
(vi) Average flowing temperature. 
(c) Random test. The pressures and 

temperatures must be applied to the 
software revision under test for 24 hours 
as follows: 

(1) Differential pressure. Differential- 
pressure random values must range 
from a low value, below the no-flow 
cutoff, to a high value of approximately 
80 percent of the upper calibrated limit 
of the differential-pressure transducer. 
The no-flow period between cycles must 
last for approximately 10 percent of the 
test period; 

(2) Static pressure. Static-pressure 
random values must range from a low 

value of approximately 20 percent of the 
upper calibrated limit of the static- 
pressure transducer, to a high value of 
approximately 80 percent of the upper 
calibrated limit of the static-pressure 
transducer; 

(3) Temperature. Temperature 
random values must range from 
approximately 20 °F to approximately 
100 °F; and 

(4) At the conclusion of the 24-hour 
period, the following hourly values 
must meet the criteria in § 3175.141(d): 

(i) Volume; 
(ii) Integral value; 
(iii) Flow time; 
(iv) Average differential pressure; 
(v) Average static pressure; and 
(vi) Average flowing temperature. 
(d) Long-term volume accumulation 

test. (1) Fixed inputs of differential 
pressure, static pressure, and 
temperature must be applied to the 
software version under test to simulate 
a flow rate greater than 500,000 Mcf/day 
for a period of at least 7 days. 

(2) At the end of the 7-day test period, 
the accumulated volume must meet the 
criteria in § 3175.141(d). 

§ 3175.144 Flow-computer software test 
reporting. 

(a) The test facility performing the 
tests must fully document each test 
required by §§ 3175.141 through 
3175.143. The report must indicate the 
results for each required test and 
include all data points recorded. 

(b) The report must be submitted to 
the AO by the operator or the 
manufacturer. If the PMT determines all 
testing was completed as required by 
this section, it will make a 
recommendation that the BLM approve 
the software version and post it on the 
BLM’s website at www.blm.gov as 
approved software. 

§ 3175.150 Immediate assessments. 

(a) Certain instances of 
noncompliance warrant the imposition 
of immediate assessments upon 
discovery. Imposition of any of these 
assessments does not preclude other 
appropriate enforcement actions. 

(b) The BLM will issue the 
assessments for the violations listed as 
follows: 
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Appendix A to Subpart 3175—Table of 
Atmospheric Pressures 
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Atmos. Atmos. Atmos. 

Elevation Pressure Elevation Pressure Elevation Pressure 

(ft msl) (psi) (ft msl) (psi) (ft msl) (psi) 

0 14.70 4,000 12.70 8,000 10.92 

100 14.64 4,100 12.65 8,100 10.88 

200 14.59 4,200 12.60 8,200 10.84 

300 14.54 4,300 12.56 8,300 10.80 

400 14.49 4,400 12.51 8,400 10.76 

500 14.43 4,500 12.46 8,500 10.72 

600 14.38 4,600 12.42 8,600 10.68 

700 14.33 4,700 12.37 8,700 10.63 

800 14.28 4,800 12.32 8,800 10.59 

900 14.23 4,900 12.28 8,900 10.55 

1,000 14.17 5,000 12.23 9,000 10.51 

1,100 14.12 5,100 12.19 9,100 10.47 

1,200 14.07 5,200 12.14 9,200 10.43 

1,300 14.02 5,300 12.10 9,300 10.39 

1,400 13.97 5,400 12.05 9,400 10.35 

1,500 13.92 5,500 12.01 9,500 10.31 

1,600 13.87 5,600 11.96 9,600 10.27 

1,700 13.82 5,700 11.92 9,700 10.23 

1,800 13.77 5,800 11.87 9,800 10.19 

1,900 13.72 5,900 11.83 9,900 10.15 

2,000 13.67 6,000 11.78 10,000 10.12 

2,100 13.62 6,100 11.74 10,100 10.08 

2,200 13.57 6,200 11.69 10,200 10.04 

2,300 13.52 6,300 11.65 10,300 10.00 

2,400 13.47 6,400 11.61 10,400 9.96 

2,500 13.42 6,500 11.56 10,500 9.92 

2,600 13.37 6,600 11.52 10,600 9.88 

2,700 13.32 6,700 11.48 10,700 9.84 

2,800 13.27 6,800 11.43 10,800 9.81 

2,900 13.22 6,900 11.39 10,900 9.77 

3,000 13.17 7,000 11.35 11,000 9.73 

3,100 13.13 7,100 11.30 11 '1 00 9.69 

3,200 13.08 7,200 11.26 11,200 9.65 

3,300 13.03 7,300 11.22 11,300 9.62 

3,400 12.98 7,400 11.18 11,400 9.58 

3,500 12.93 7,500 11.13 11,500 9.54 
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The President 
Proclamation 9543—America Recycles Day, 2016 

VerDate Sep<11>2014 22:46 Nov 16, 2016 Jkt 241001 PO 00000 Frm 00001 Fmt 4717 Sfmt 4717 E:\FR\FM\17NOD0.SGM 17NOD0sr
ad

ov
ic

h 
on

 D
S

K
3G

M
Q

08
2P

R
O

D
 w

ith
 P

R
E

S
 D

O
C

S



VerDate Sep<11>2014 22:46 Nov 16, 2016 Jkt 241001 PO 00000 Frm 00002 Fmt 4717 Sfmt 4717 E:\FR\FM\17NOD0.SGM 17NOD0sr
ad

ov
ic

h 
on

 D
S

K
3G

M
Q

08
2P

R
O

D
 w

ith
 P

R
E

S
 D

O
C

S



Presidential Documents

81639 

Federal Register 

Vol. 81, No. 222 

Thursday, November 17, 2016 

Title 3— 

The President 

Proclamation 9543 of November 14, 2016 

America Recycles Day, 2016 

By the President of the United States of America 

A Proclamation 

Having only one planet and limited natural resources, it is imperative we 
reduce our environmental impact—particularly when it comes to waste. 
More than half of everything we throw away gets permanently discarded, 
packing landfills across our country with trash that can take centuries to 
decompose and provides no utility. Today, we resolve to raise awareness 
of the important role that reducing, reusing, and recycling can play in 
achieving a more sustainable future. 

Recycling is a process that allows materials that would otherwise be thrown 
out to be manufactured into new materials that can be used again. By 
decreasing landfill waste and conserving important natural resources, recy-
cling can mitigate pollution, save energy, and reduce greenhouse gas emis-
sions. Many items such as paper, plastics, and batteries are commonly 
known to be recyclable, but many other products—including oil and tires— 
can also be recycled. In addition to helping reduce our environmental foot-
print, recycling also strengthens our economy and creates hundreds of thou-
sands of green jobs. To learn more about what can be recycled and ways 
to encourage recycling in your community, visit www.EPA.gov/Recycle. 

People of all ages can do their part by reducing waste and reusing items. 
In our homes we can compost food and yard waste rather than sending 
it to a landfill; in schools we can utilize reusable containers for storing 
lunches and school supplies; and in workplaces we can print more docu-
ments double-sided and on recycled paper, or opt for digital copies rather 
than printing in the first place. The Federal Government is doing our part 
to lead by example—from helping businesses purchase recycled materials 
to assisting grocery stores, schools, and stadiums with reducing their food 
waste, we are striving to give businesses, States, and local governments 
the resources they need to encourage recycling across our Nation. 

One of the most important things we can do with our time on Earth is 
to make it better for future generations. On America Recycles Day, we 
renew our commitment to making environmentally conscious changes in 
our lives so that our children and grandchildren can live that better, cleaner 
future. Let us continue striving to reduce waste, conserve resources, and 
meet our obligations to our planet and to future generations. 

NOW, THEREFORE, I, BARACK OBAMA, President of the United States 
of America, by virtue of the authority vested in me by the Constitution 
and the laws of the United States, do hereby proclaim November 15, 2016, 
as America Recycles Day. I call upon the people of the United States to 
observe this day with appropriate programs and activities, and I encourage 
all Americans to continue their reducing, reusing, and recycling efforts 
throughout the year. 
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IN WITNESS WHEREOF, I have hereunto set my hand this fourteenth day 
of November, in the year of our Lord two thousand sixteen, and of the 
Independence of the United States of America the two hundred and forty- 
first. 

[FR Doc. 2016–27916 

Filed 11–16–16; 11:15 am] 

Billing code 3295–F7–P 
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LIST OF PUBLIC LAWS 

Note: No public bills which 
have become law were 
received by the Office of the 
Federal Register for inclusion 

in today’s List of Public 
Laws. 

Last List October 19, 2016 
Public Laws Electronic 
Notification Service 
(PENS) 

PENS is a free electronic mail 
notification service of newly 

enacted public laws. To 
subscribe, go to http:// 
listserv.gsa.gov/archives/ 
publaws-l.html 

Note: This service is strictly 
for E-mail notification of new 
laws. The text of laws is not 
available through this service. 
PENS cannot respond to 
specific inquiries sent to this 
address. 
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