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Presidential Documents

Title 3—

The President

[FR Doc. 2016-29742
Filed 12-8-16; 8:45 am]
Billing code 4710-10-P

Presidential Determination No. 2017-03 of December 1, 2016

Suspension of Limitations Under the Jerusalem Embassy Act

Memorandum for the Secretary of State

Pursuant to the authority vested in me as President by the Constitution
and the laws of the United States, including section 7(a) of the Jerusalem
Embassy Act of 1995 (Public Law 104-45) (the “Act”), I hereby determine
that it is necessary, in order to protect the national security interests of
the United States, to suspend for a period of 6 months the limitations
set forth in sections 3(b) and 7(b) of the Act.

You are authorized and directed to transmit this determination to the Con-
gress, accompanied by a report in accordance with section 7(a) of the Act,
and to publish the determination in the Federal Register.

This suspension shall take effect after transmission of this determination
and report to the Congress.

THE WHITE HOUSE,
Washington, December 1, 2016
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FARM CREDIT ADMINISTRATION

12 CFR Part 602
RIN 3052-AD18
Releasing Information; Availability of

Records of the Farm Credit
Administration; FOIA Fees

AGENCY: Farm Credit Administration.
ACTION: Notice of effective date.

SUMMARY: The Farm Credit
Administration (FCA or Agency) issued
a final rule amending its regulations to
reflect changes to the Freedom of
Information Act (FOIA). The FOIA
Improvement Act of 2016 requires FCA
to amend its FOIA regulations to extend
the deadline for administrative appeals,
to add information on dispute
resolution services, and to amend the
way FCA charges fees. In accordance
with the law, the effective date of the
rule is no earlier than 30 days from the
date of publication in the Federal
Register during which either or both
Houses of Congress are in session.

DATES: Effective date: Under the
authority of 12 U.S.C. 2252, the
regulation amending 12 CFR part 602
published on September 15, 2016 (81 FR
63365) is effective December 9, 2016.
FOR FURTHER INFORMATION CONTACT:
Michael T. Wilson, Policy Analyst,
Office of Regulatory Policy, Farm
Credit Administration, McLean, VA
22102-5090, (703) 883—4124, TTY
(703) 883—4056, or
Autumn Agans, Attorney-Advisor,
Office of General Counsel, Farm
Credit Administration, McLean, VA
22102-5090, (703) 883—4020, TTY
(703) 883—4056.
SUPPLEMENTARY INFORMATION: The Farm
Credit Administration (FCA or Agency)
issued a final rule amending its
regulations to reflect changes to the
Freedom of Information Act (FOIA). The
FOIA Improvement Act of 2016 requires

FCA to amend its FOIA regulations to
extend the deadline for administrative
appeals, to add information on dispute
resolution services, and to amend the
way FCA charges fees. In accordance
with 12 U.S.C. 2252, the effective date
of the final rule is no earlier than 30
days from the date of publication in the
Federal Register during which either or
both Houses of Congress are in session.
Based on the records of the sessions of
Congress, the effective date of the
regulations is December 9, 2016. (12
U.S.C. 2252(a)(9) and (10))

Dated: December 6, 2016.
Dale L. Aultman,
Secretary, Farm Credit Administration Board.
[FR Doc. 2016—29555 Filed 12—8-16; 8:45 am]
BILLING CODE 6705-01-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

15 CFR Part 902

50 CFR Parts 300 and 600
[Docket No. 150507434—-6638-02]
RIN 0648-BF09

Magnuson-Stevens Fishery
Conservation and Management Act;
Seafood Import Monitoring Program

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule.

SUMMARY: Pursuant to the Magnuson-
Stevens Fishery Conservation and
Management Act (MSA), this final rule
establishes permitting, reporting and
recordkeeping procedures relating to the
importation of certain fish and fish
products, identified as being at
particular risk of illegal, unreported,
and unregulated (IUU) fishing or
seafood fraud, in order to implement the
MSA’s prohibition on the import and
trade, in interstate or foreign commerce,
of fish taken, possessed, transported or
sold in violation of any foreign law or
regulation or in contravention of a treaty
or a binding conservation measure of a
regional fishery organization to which
the United States is a party. Collection
of catch and landing documentation for

certain fish and fish products will be
accomplished through the government-
wide International Trade Data System
(ITDS) by electronic submission of data
through the Automated Commercial
Environment (ACE) maintained by the
Department of Homeland Security,
Customs and Border Protection (CBP).
The information will be collected
through the ITDS electronic single
window consistent with the Safety and
Accountability for Every (SAFE) Port
Act of 2006 and other applicable
statutes. Specifically, this rule revises
an existing NMFS requirement for the
importer of record to file electronically
through ACE data prescribed under
certain existing NMFS programs (and to
retain records supporting such filings)
to also cover the data required to be
reported under this rule. This rule
requires data to be reported on the
harvest of fish and fish products. In
addition, this rule requires retention of
additional supply chain data by the
importer of record and extends an
existing NMFS requirement to obtain an
annually renewable International
Fisheries Trade Permit (IFTP) to the fish
and fish products regulated under this
rule. The information to be reported and
retained, as applicable, under this rule
will help authorities verify that the fish
or fish products were lawfully acquired
by providing information to trace each
import shipment back to the initial
harvest event(s). The rule will also
decrease the incidence of seafood fraud
by requiring the reporting of this
information to the U.S. Government at
import and requiring retention of
documentation so that the information
reported (e.g., regarding species and
harvest location) can be verified.

DATES: Effective date: This final rule is
effective January 9, 2017. Title 50 CFR
300.324(a)(3) is stayed indefinitely.
NMEFS will publish a document in the
Federal Register lifting the stay and
announcing the effective date of 50 CFR
300.324(a)(3).

Compliance date: The compliance
date for this rule for the species
included at 50 CFR 300.324(a)(2) is
January 1, 2018.

ADDRESSES: Applications for the
International Fisheries Trade Permit
may be completed and submitted at:
https://fisheriespermits.noaa.gov/.
Copies of the Final Regulatory Impact
Review, Final Regulatory Flexibility
Analysis and the information collection
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request submitted to OMB may be
obtained at: http://
www.iuufishing.noaa.gov/.

FOR FURTHER INFORMATION CONTACT:
Christopher Rogers, Office for
International Affairs and Seafood
Inspection, NOAA Fisheries (phone
301-427-8350, or email
christopher.rogers@noaa.gov).

SUPPLEMENTARY INFORMATION:

Background

On June 17, 2014, the White House
released a Presidential Memorandum
entitled “Establishing a Comprehensive
Framework to Combat Illegal,
Unreported, and Unregulated Fishing
and Seafood Fraud.” Among other
actions, the Memorandum established a
Presidential Task Force on Combating
Illegal, Unreported, and Unregulated
(IUU) Fishing and Seafood Fraud (Task
Force), co-chaired by the Departments of
State and Commerce, with membership
including a number of other Federal
agency and White House offices. The
Task Force provided recommendations
to the President through the National
Ocean Council, and NMFS requested
comments from the public on how to
effectively implement the
recommendations of the Task Force (79
FR 75536, December 18, 2014).
Oversight for implementing the
recommendations of the Task Force has
been charged to the National Ocean
Council Standing Committee on ITUU
Fishing and Seafood Fraud (NOC
Committee).

Of the recommendations advanced to
the President, Recommendations 14 and
15 called for the development of a risk-
based traceability program (including
defining operational standards and the
types of information to be collected) as
a means to combat IUU fishing and
seafood fraud. The multiple steps
toward implementation of
Recommendations 14 and 15, as set out
in the Task Force Action Plan, were
described in the preamble to the
proposed rule (81 FR 6210, February 5,
2016) and are not repeated here (see also
https://www.regulations.gov/
docket?’D=NOAA-NMFS-2014-0090).

The proposed rule set forth a program
of permitting, reporting and
recordkeeping applicable to importers of
record for imported fish and fish
products within the scope of the initial
phase of the seafood traceability
program. A number of public webinars
and meetings were held to explain the
proposed rule and to take comments
about the potential impacts of the trade
reporting and recordkeeping
requirements on entities engaged in
seafood trade. Written comments that

were received through the Federal e-
rulemaking portal are available for
viewing in the docket for this
rulemaking (see https://
www.regulations.gov/docket?’D=NOAA-
NMFS-2015-0122).

Comments and Responses

NMFS received comments on the
proposed rule from fishing industry
groups, including fish importers,
processors, trade organizations, non-
governmental organizations (NGOs),
private citizens, other government
agencies, and foreign governments.
Comments are summarized by category
and NMFS responses are presented.
NMTFS received more than 67,933
signatures on group comment letters
from private citizens through
environmental NGOs supporting
implementation of the Seafood Import
Monitoring Program (Program).
Comments are summarized by category
and NMFS responses are presented.

Several comments received were not
germane to this rulemaking and are not
addressed in this section. These
comments addressed actions outside the
scope of the statutory mandate (e.g.,
sharing information with consumers) or
actions covered under other
rulemakings (e.g., the International
Trade Data System integration or the
Marine Mammal Protection Act fish
import requirements.) In the following
section, NMFS responds to the specific
comments applicable to this
rulemaking.

General Comments

Comment 1: Many commenters asked
the agency to implement a Seafood
Inspection Monitoring Program that
includes all seafood and traceability
from the point of harvest to the point of
final sale, and to incorporate consumer
labeling.

Response: As indicated in the Task
Force’s recommendations to the
President, it is the goal of the U.S.
government ‘“‘to eventually expand the
program to all seafood at first point of
sale or import.” The process for
expansion will account for, among other
factors, consideration of authorities
needed for more robust implementation,
stakeholder input, and the cost-
effectiveness of program expansion. The
NOC Committee will issue a report that
includes an evaluation of the program as
set out in a final rule, as well as
recommendations of how and under
what timeframe it would be expanded
and measures that could be taken to
provide traceability information to the
consumer.

In recognition of the fact that
expansion of the seafood traceability

program to include all species will
result in the inclusion of species having
a lower perceived risk of IUU fishing
and seafood fraud, NMFS will refer to
the species that have been identified as
“at-risk” of IUU fishing and seafood
fraud as “priority” species in this
rulemaking and associated guidance and
outreach materials. See response to
Comment 14 below for additional
discussion on the transition from use of
the term “at risk” in the final rule.

Comment 2: NMFS received
numerous comments questioning the
extent to which the rule, as proposed,
meets U.S. obligations to comply with
international trade agreements, and in
particular with respect to national
treatment.

Response: As described in the
preamble to the proposed rule, this
regulation addresses only the collection
of information on imported fish and fish
products at the point of entry into U.S.
commerce. For U.S. domestic wild
capture fisheries, entry into U.S.
commerce occurs at the first point of
landing or sale or transfer to a dealer or
processor in the United States. For U.S.
aquaculture products, entry into U.S.
commerce is the first sale to a processor
or directly to a consumer market.

For the priority species to which this
rule applies, equivalent information is
already being collected at the point of
entry into commerce for the products of
U.S. domestic fisheries pursuant to
various federal and/or state fishery
management and reporting programs.
For this reason, this regulation does not
duplicate data reporting requirements
already in place for products of U.S.
domestic fisheries, and instead focuses
on accessing the data necessary to
establish traceability from point of
harvest or production to entry into U.S.
commerce for imported fish and fish
products.

However, current data collection for
U.S. aquacultured shrimp and abalone
is not equivalent to the data that would
be reported for imports. Consequently,
the effective date of this rule for
imported shrimp and abalone products
is stayed indefinitely.

Comment 3: A number of comments
were driven by assumptions that,
through this rulemaking, NMFS
intended to require that fish and fish
products from individual harvest events
be segregated throughout the supply
chain and identifiable by harvest event
at the point of entry into U.S.
commerce.

Response: NMFS clarifies that
segregation of harvest events through
the supply chain was not an intended
requirement in the proposed rule and is
not a requirement in the final rule.
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Instead, a product offered for entry may
be comprised of products from more
than one harvest event. In such
instances, an importer of record must
provide information on each harvest
event relevant to the contents of the
shipment offered for entry but does not
need to provide specific links between
portions of the shipment and particular
harvest events. See response to
Comment 27 for further discussion. A
mass balance calculation will not be
applied at the time of entry to determine
admissibility of the shipment because
all of the product from any single
harvest event may not be exported to the
U.S. market.

Scope of the Program

Comment 4: Several commenters from
the seafood industry expressed their
opinion that the Program will not
combat illegal fishing and seafood fraud,
arguing that limited resources to combat
these issues would be most effectively
spent on international capacity
building.

Response: NMFS and the other
agencies contributing to this effort agree
that the Program will in fact serve to
reduce IUU fishing. On June 17, 2014,
the White House released a Presidential
Memorandum entitled “Establishing a
Comprehensive Framework to Combat
Illegal, Unreported, and Unregulated
Fishing and Seafood Fraud” which
established and directed the President’s
Task Force on Combating Illegal,
Unreported and Unregulated Fishing
and Seafood Fraud to develop a
comprehensive framework of integrated
programs to combat IUU fishing and
seafood fraud that emphasizes areas of
greatest need. Per the Task Force’s
recommendations, it is in the national
interest to prevent the entry of illegal
seafood into U.S. commerce. Creating
the Program, an information system that
better facilitates data collection, sharing,
and analysis among relevant regulators
and enforcement authorities is a
significant step forward in addressing
IUU fishing and seafood fraud. The
National Ocean Council Committee on
IUU Fishing and Seafood Fraud
continues to move forward on all of the
15 recommendations of the Task Force,
including development of a program for
capacity building and assistance as
called for in Recommendation 6 of the
Task Force action plan. The approach to
capacity building will include technical
assistance with fisheries governance,
monitoring, recordkeeping and
enforcement. For more information
please visit www.iuufishing.noaa.gov.

Comment 5: NOAA received several
comments regarding the inclusion of
aquaculture products in the Program,

noting that the application of measures
to combat IUU fishing to aquaculture
products is inappropriate.

Response: NOAA agrees that IUU
fishing is not a concern directly related
to the aquaculture industry. That said,
the recommendations of the Presidential
Task Force were intended to combat
both IUU fishing and seafood fraud, and
the scope of its recommendation to
establish a seafood traceability program
includes both wild-capture and
aquaculture fish and fish products.
Specifically, the Program is intended
and designed to trace seafood from its
entry into commerce back to the point
of harvest or production. Inclusion of
aquaculture products in the Program
addresses several concerns. First, some
imported fish products are sourced from
both wild capture fisheries and
aquaculture operations, yet are
indistinguishable in product form.
Excluding aquaculture products from
the import reporting requirement of the
Program presents enforcement issues if
shipments are declared to be of
aquaculture origin with no information
to support such declaration.
Additionally, similar to wild capture
fisheries, aquaculture operations are
likely to be subject to foreign laws or
regulations pertaining to licensing and
reporting on production and
distribution; importation of aquaculture
products harvested in violation of those
laws would make them subject to the
MSA provision under which this rule is
promulgated. Finally, evidence exists
that aquaculture products have been
subject to various types of product
misrepresentation, some of which can
cause risk to human health. As is the
case for wild capture fisheries,
collecting information on the origin of
aquaculture products supports the
determination of conformance with
foreign law or regulation, including the
determination that the fish products are
not fraudulently misrepresented.

Comment 6: NMFS received comment
that, with respect to misrepresented
products, the Program is redundant to
existing Food and Drug Administration
(FDA) programs and authorities. A
commenter also questioned whether
MSA section 307(1)(Q) provided
authority to determine if seafood
imports were the product of unregulated
or unreported fishing.

Response: NMFS disagrees that the
Program is redundant with existing
programs and authorities. When
developing its recommendations to the
President, the Task Force on Combating
IUU Fishing and Seafood Fraud
considered existing rules and
authorities and determined that
measures to ensure that misrepresented

products do not enter the U.S. market
should be expanded. The Task Force’s
evaluation indicated the need to
develop and implement a seafood
traceability program that placed greater
scrutiny of the source of seafood
products and on the entire supply chain
from point of harvest to entry into U.S.
commerce. While existing authorities
empower the FDA to enforce the
accuracy of seafood labeling and trace
food products through the supply chain,
it does not currently administer any
laws or programs which enable the U.S.
government to ensure that seafood
products imported into the United
States were not taken, possessed,
transported, or sold in violation of any
foreign law or regulation. For example,
the co-mingling of legally harvested and
TUU seafood products between the point
of harvest and entry into U.S. commerce
would not be identified by existing FDA
inspections.

MSA section 307(1)(Q) prohibits,
among other things, imports of fish
“taken, possessed, transported, or sold
in violation of any foreign law or
regulation or any treaty or in
contravention of any binding
conservation measures adopted by an
international agreement or organization
to which the United States is a party.”
16 U.S.C. 1857(1)(Q) (emphasis added).
To effectively enforce this section,
NMFS is adopting the reporting and
recordkeeping requirements set forth in
this rule. NMFS has broad discretion
under the MSA to promulgate
regulations as necessary to carry out
provisions of the MSA. Id. 1855(d).

Comment 7: A number of comments
were received urging NMFS to establish
data collection programs for domestic
shrimp and abalone aquaculture
production to ensure that shrimp and
abalone can be included in the Program
when it begins.

Response: As described in the
preamble to the proposed rule, gaps
exist in the collection of traceability
information for domestic aquaculture-
raised shrimp and abalone, which is
currently largely regulated at the state
level. (81 FR 6212, February 5, 2016).
Since publication of the proposed rule,
NMEFS has explored the opportunity to
work with its state partners to establish
reporting and recordkeeping
requirements for aquaculture
traceability information that could be
shared with NMFS. However, this did
not prove to be a viable approach at the
present time. NMFS is thus staying the
effective date of the rule as it pertains
to shrimp and abalone until appropriate
reporting and/or recordkeeping
requirements for domestic aquaculture
production can be established. To that
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end, NMFS is continuing to work with
its Presidential Task Force partner
agencies with respect to measures that
could be adopted to close the gaps and
to ensure comparability between
traceability requirements and NMFS’
access to traceability information for
imported and domestic shrimp and
abalone.

For example, FDA, whose parent
agency Health & Human Services is also
a member of the Presidential Task
Force, is currently exploring which of
its authorities could fill the gap,
including regulations that would require
designating high risk foods for certain
additional recordkeeping by food
processors under the authority of
section 204 of the Food Safety
Modernization Act (21 U.S.C. 2223),
which addresses enhanced tracking and
tracing of food through recordkeeping
and was passed by Congress in 2011.
See, e.g., Designation of High-Risk
Foods for Tracing; Request for
Comments and Scientific Data and
Information (79 FR 6596, February 4,
2014). Such additional recordkeeping
requirements to enhance food safety are
expected to facilitate FDA’s ability to
track the origin of and prevent the
spread of foodborne illness. FDA is also
planning to make revisions to its
Seafood Hazard Analysis and Critical
Control Points (Seafood HACCP)
provisions.

As FDA conducts this work, NMFS,
together with the other Presidential
Task Force agencies, would assess the
extent to which FDA’s program, or other
changes in state or federal law or
regulation, have resulted in closing gaps
in traceability requirements between
domestic and imported shrimp and
abalone. At such time that the domestic
reporting and recordkeeping gaps have
been closed, NMFS will then publish an
action in the Federal Register to lift the
stay of the effective date for
§300.324(a)(3) of the rule pertaining to
shrimp and abalone. Adequate advance
notice to the trade community would be
provided in setting the effective date so
that producers, processors, exporters
and importers will have the opportunity
to establish recordkeeping and reporting
systems necessary to comply with the
program.

Comment 8: One commenter asserted
that NMFS only has the authority to
trace aquaculture conducted in federal
waters.

Response: Under the Magnuson-
Stevens Act, NMFS cannot establish
reporting requirements for domestic
aquaculture that occurs within state
waters or in terrestrially located
facilities, which is where most domestic
aquaculture occurs.

Comment 9: A number of commenters
proposed that NMFS include reporting
on production method for aquaculture
imports of priority species, as a way to
ascertain whether the feed used to raise
imported farmed fish may have been
illegally harvested.

Response: The Task Force clearly
defined traceability for the purpose of
the Program as beginning at the point of
harvest for wild-capture fisheries, and at
the point of production for aquaculture
products. Therefore, it is outside the
scope of Program to trace feed sources
for imported aquaculture seafood, even
if those feeds contain priority species.

Comment 10: NMFS received
comments questioning the
appropriateness of addressing both IUU
fishing and seafood fraud through one
data collection program.

Response: While IUU fishing and
seafood fraud are indeed different
issues, both can be effectively addressed
through traceability within the scope of
the Program (from the point of harvest
or production to entry into U.S.
commerce) because both are enabled by
lack of transparency within the seafood
supply chain. Many commenters
referred to seafood fraud further down
in the supply chain—at the dealer and
wholesale level—and NMFS
acknowledges these concerns but notes
that they are beyond the scope of the
Program.

Comment 11: Several groups
suggested various reasons and methods
for which the Program can and should
be used to combat forced labor in the
seafood industry.

Response: While NMFS agrees that
forced labor and unfair labor practices
are important issues in several fisheries
and in the fish processing sector, the
stated objective of the Program is to
trace seafood products from the point of
entry into U.S. commerce back to the
point of harvest or production for the
purpose of ensuring that illegally
harvested or falsely represented seafood
does not enter U.S. commerce. The data
elements captured by the reporting and
recordkeeping requirements were
chosen to serve this specific objective.
Data collected under the authority of the
Magnuson-Stevens Act is considered to
be confidential and may not be shared
publicly. However, subject to the data
confidentiality provisions of the
Magnuson-Stevens Act (16 U.S.C. 1881a
(b)), and other federal law, NMFS will
provide information regarding entries of
seafood product to aid in the
investigation or prosecution of labor
crimes by one of the U.S. government
agencies that has the mandate and
authority to do so. NMFS will determine
the legal basis to share such information

with those government agencies for
such enforcement purposes.

Species and Harmonized Tariff
Schedule Codes

Comment 12: Several commenters
questioned the description of species
included in this rulemaking as “at-risk”
and suggested that NMFS had failed to
provide adequate rationale for inclusion
of certain species in the Program.
Commenters also recommended that
species be added or removed from the
initial phase of Program. Species
suggested for addition included orange
roughy, skates and rays. Species
suggested for removal include Atlantic
and Pacific cod, shrimp, and blue crab,
in some cases on the basis that keeping
individual harvest events separated
throughout the supply chain would
place an unnecessary burden on
industry relative to the risk of IUU
fishing for these species.

Response: NMFS led a rigorous,
interactive public process to identify the
priority species for the Program and did
not find sufficient new information from
commenters to warrant changes to the
“at-risk’” (now referred to as, ‘“priority”)
species list as was included in the
proposed rule. The Presidential Task
Force on Combating Illegal, Unreported
and Unregulated Fishing and Seafood
Fraud directed development of an initial
traceability program for seafood
products of particular concern because
the species at issue are subject to
significant seafood fraud or because
they are at significant risk of being
caught through IUU fishing.

In developing the seafood traceability
program, NMFS requested and received
extensive public comment regarding
principles for identifying species at
particular risk of IUU fishing or seafood
fraud and on the application of those
principles to a list of candidate species.
An interagency expert working group
reviewed public comments and
confidential enforcement information
and developed a draft list of “at-risk”
species and once again sought public
comment prior to publication of the
final list of species to which this rule
applies in October 2015 (80 FR 66867,
October 30, 2015). In publishing the
final list of species, NMFS provided the
rationale for inclusion of each species
on the list. NMFS considers the list of
species to which this rule applies to be
accurately and appropriately identified
as those species most “at-risk” of IUU
fishing or seafood fraud. The issue of
reporting burden with respect to the
risks applicable to particular species
will become less relevant as traceability
systems expand in global commerce and
industry improves its ability to comply
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with them in a cost-effective manner.
However, the response to Comment 42
below addresses reporting burden issues
for this initial phase of the Program.
Comment 13: Several commenters
requested that species managed under
Regional Fisheries Management
Organization (RFMO) catch
documentation schemes (CDS) be
excluded from the scope of this rule.
Response: Bluefin tuna is the only
priority species currently managed
under an RFMO CDS, and NMFS, in the
preamble to the proposed rule,
discussed its reasons for inclusion in
the Program. Although bluefin tuna
species were determined to be at a lower
risk of IUU fishing and seafood fraud
than other tuna species and were not
included on the list of at-risk species,
the reporting and recordkeeping
requirements proposed in this rule
apply to HTS codes for fish and fish
products of all tuna species including
bluefin tuna. NMFS notes that bluefin
tuna was historically a target of IUU
fishing, and in response, two RFMOs
implemented a CDS which together,
include two of the three species world-
wide. While NMFS continues to view
the bluefin tuna to be at considerably
lower risk of IUU fishing and seafood
fraud than other tuna species and has
made no modification to the list of at-
risk species published on October 30,
2015, NMFS proposed to cover bluefin
tuna in this rule (and has therefore
included the HTS codes for bluefin tuna
in the list of HTS codes to which this
rule applies) in order to establish
consistent treatment of tuna species,
and avoid possible concerns that one
species of tuna may be treated
differently than others and therefore
affect certain producers less favorably.
Comment 14: NMFS received
comments from members of the
domestic seafood sector as well as from
several national governments expressing
the opinion that the determination of
“at-risk” was an implicit indictment of
the management and biological status of
fisheries for those species both in the
United States and abroad and
expressing concern that the inference
will have a negative impact on the
consumer’s willingness to purchase
products from those fisheries.
Response: NMFS has been clear about
the fact that identification of priority
species has been necessarily broad with
respect to both area (it is applied at the
species level without distinction of
specific fisheries across the geographic
range of the species) and principles
(species were identified as priority on
the basis of IUU-related principles,
seafood fraud related principles, or any
combination thereof). Records and data

from both domestic and international
sources were considered by the priority
species working group. The process for
making these determinations is
described at: http://

www.iuufishing. NMFS.gov/
RecommendationsandActions/
RECOMMENDATION1415.aspx.

NMEFS has been clear throughout the
process that inclusion of any species in
the risk-based first phase of
implementation of this seafood
traceability program should not be
considered in any way an indictment,
either explicit or implicit, of the
management system or biological status
of a fishery in the United States or any
foreign nation. NMFS believes that the
seafood traceability program will
ultimately serve to reassure the U.S.
seafood consumer that seafood products
harvested in, or imported to, the United
States are harvested legally and
conveyed through a transparent supply
chain.

Comment 15: NMFS received a
number of comments noting that
priority species could be imported
under HTS codes not listed in the
proposed rule, and that some HTS codes
not listed clearly contain priority
species (e.g. Shrimp frozen in ATC,
canned light meat tuna) while other
HTS codes for highly processed
products could contain priority species
(e.g. Fish NSPF Dried, Marine Fish
NSPF Frozen).

Response: NMFS notes that importers
are legally obligated under CBP
regulations to use the most detailed and
descriptive HTS code applicable to the
product being entered (see 19 CFR
141.90), and NMFS will monitor shifts
in HTS code usage to ensure that
importers are not illegally avoiding
obligations to provide information
pursuant to this rule through the use of
less specific codes. While it remains
operationally infeasible to apply this
rule to all highly-processed products,
NMFS will include in the set of HTS
codes to which the Program applies all
seafood products, including highly
processed products, for which the
priority species can be accurately
determined and tracked from its point of
harvest. NMFS will not apply this rule
to HTS codes representing products
such as fish oil, slurry, sauces, sticks,
balls, cakes, puddings, meal and other
similar highly processed fish products
for which the species of fish comprising
the product or the harvesting event(s) or
aquaculture operation(s) of the product
being entered, cannot be feasibly
identified, either through inspection,
labeling, or HTS code. NMFS disagrees
that the failure to apply the rule to those
products would provide sufficient

economic incentive for businesses to
increase production of highly processed
products over traditional product forms
in order to circumvent the requirements
of the rule.

Comment 16: One commenter noted
that a number of duplicate HTS codes
were listed in the proposed rule.

Response: NMFS has removed
duplicate HTS codes in the associated
compliance guide, where HTS codes
applicable to this rule will be updated
as needed. This approach, which NMFS
has used in other recent rulemakings,
allows the agency to update the list of
applicable HTS codes for priority
species as described in the rule in the
compliance guide as codes are revised
by the U.S. International Trade
Commission and published in the
Federal Register (see 19 U.S.C. 1202).
NMFS, however, wants to be clear that
the expansion of the Program through
its application to additional species will
require new rulemaking with
opportunity for public comment.

Comment 17: NMFS received
comments expressing concern that
importers may resort to the use of
generic HTS codes in order to
circumvent reporting and recordkeeping
requirements associated with the
Program and suggesting that those HTS
codes should be included in the rule.
One commenter identified several HTS
codes for priority species products that
were not included in the publication of
the proposed rule.

Response: NMFS acknowledges the
potential risk that an importer seeking
to circumvent the requirements of this
rule might attempt to utilize a more
general HTS code to which the rule is
not being applied. As NMFS noted in
the response to Comment 15, importers
are legally obligated to use the most
detailed and descriptive HTS code
applicable to the product being entered.
Therefore, if a more specific HTS code
(to which this rule is applied) is not
used for the entry filing, such
misspecification would be a violation of
customs regulations. NMFS considered
applying this rule to generic (non-
species specific) HTS codes and
requiring a disclaimer from the importer
of record that the shipment does not
include any of the species to which the
Program applies, but decided against
doing so as it would expand
considerably the universe of importers
required to obtain an International
Fisheries Trade Permit for the sole
purpose of making that disclaimer.
NMFS does not consider such an
approach to be a reasonable burden on
the trade community for the initial
phase of the Program. NMFS will
monitor for significant increases in the
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use of generic HTS codes or decreases
in the use of HTS codes to which this
Program applies.

NMEF'S has made corrections to the list
of HTS codes to which the rule is
applied. This list is not included in the
regulatory language but will instead be
described in the compliance guidance.
This will allow for technical corrections
and adjustments in the list of HTS codes
applicable to the priority species
without requiring additional
rulemaking.

Comment 18: NMFS received
numerous comments regarding the use
of various combinations of names and
codes for providing species information
under this rulemaking.

Response: Per the recommendation of
the interagency working group for the
Presidential Task Force’s
Recommendation 10, the proposed rule
required that for each entry, the
scientific name, the accepted common
name, and the United Nations Food and
Agriculture Organization’s (FAO)
Aquatic Sciences and Fisheries
Information System (ASFIS) 10-digit
number and 3-alpha code must be
reported. The recommendation and its
inclusion in the proposed rule
intentionally created redundancies
within that data reporting element that
would serve as a “cross-check” to
reduce unintentional reporting errors.

NOAA agrees that reporting all three
(scientific name, common name, and
ASFIS code) may represent an
unnecessary burden on industry and
has, therefore, modified the rule to
require only the ASFIS 3-alpha code.
NOAA is confident that elimination of
the requirement to report the scientific
and common name of the fish or fish
products while requiring the use of the
ASFIS 3-alpha code will not diminish
the effectiveness of the Program. If
needed, a cross-check can be made
between the product description
reported to CBP, the HTS code, the
product code reported to FDA, and the
ASFIS 3-alpha code.

Data Requirements/Elements

Comment 19: A number of comments
were received requesting clarity on
expectations for the fishing area data
element, whether it be FAO area,
exclusive economic zone (EEZ), GPS
coordinates (as the European Union
(EU) requires) or otherwise.

Response: In consideration of
comments received regarding area of
wild capture, NMFS has described the
format and coding for this data element
in greater detail in the NMFS
Implementation Guide posted by CBP at
http://www.cbp.gov/trade/ace/catair.
Several format options are recognized

given the many differences in data
collection and reporting conventions
world-wide. For fisheries conducted in
a nation’s exclusive economic zone
(EEZ) or territorial waters, the area of
wild capture is the area that the
competent authority exercising
jurisdiction over the wild capture
operation requires to be reported (e.g.,
sub-area of the harvesting nation’s EEZ).
If no such reporting requirement exists,
then for fishing within the EEZ, the area
of wild capture is specified using the
relevant International Organization for
Standardization (ISO) 2-alpha code. See
http://www.fao.org/3/a-az126e.pdf and
ftp://ftp.fao.org/FI/STAT/by FishArea/
Fishing Areas list.pdf. For fishing
beyond national jurisdiction, the United
Nations Food and Agriculture
Organization (FAO) Major Fishing Area
codes (http://www.fao.org/fishery/cwp/
handbook/H/en) should be used.
Specific instructions for reporting
fishing area are provided in the NMFS
Implementation Guide.

Comment 20: A number of
commenters suggested that NMFS
include transshipment information as a
reporting data element.

Response: NMFS acknowledges the
value and importance of tracking
transshipment information as a tool for
combating IUU fishing. As drafted, the
rule establishes access to this data by
NMFS through audits of chain of
custody information for selected entries.
During the first year of implementation
of the Program, NMFS will consider key
chain of custody data elements that
could be established as mandatory
reporting requirements; as part of that
process, the merits of requiring the
reporting of transshipment data will be
assessed. Any new mandatory reporting
requirements for chain of custody data
would be promulgated through a
rulemaking.

Comment 21: NMFS received several
comments regarding the value of using
established naming and code
conventions for fishing gear.

Response: As with fishing area, in
response to comments, NMFS is
providing further detail on the format
and coding for the fishing gear data
element in the NMFS Implementation
Guide posted by CBP at http://
www.cbp.gov/trade/ace/catair. The type
of fishing gear should be specified per
the reporting convention and codes
used by the competent authority
exercising jurisdiction over the wild
capture operation. If no such reporting
requirements exist, the FAO fishing gear
code should be used. See http://
www.fao.org/fishery/cwp/handbook/M/
en (providing International Standard

Statistical Classification of Fishing
Gear).

Comment 22: Several groups
commented on the requirement of
Automatic Identification Systems and
International Maritime Organization
numbers for all fishing vessels whose
seafood is imported into the United
States.

Response: While noting that some
entities utilize Automatic Identification
System (AIS) for vessel monitoring, the
purpose of AIS is to ensure vessel safety
at sea and AIS is not an appropriate
substitute for a Vessel Monitoring
System (VMS) as a primary means of
vessel monitoring for fisheries. The
fifteen Task Force recommendations for
combating TUU fishing and seafood
fraud represent a broad set of tools and
strategies for combating IUU fishing
including international engagement,
enforcement authorities, partnerships,
and supply-chain transparency.
Specifically, Recommendation 3 speaks
to the enhancement of maritime domain
awareness, a goal for which AIS may be,
in certain circumstances, an effective
tool.

Recommendation 2 of the Task Force
Action Plan focuses on efforts to
advance the elimination of IUU fishing
through Regional Fishery Management
Organizations. Within those fora and
others, the U.S. government has
consistently advocated for use of
unique, permanent identifiers in
support of a global record. Included in
the set of data elements to be reported
at the time of entry for wild-capture fish
and fish products is the “unique vessel
identifier(s)” (if available). For larger
scale vessels, this may be a number
assigned by the International Maritime
Organization, or an identifier assigned
by a Regional Fishery Management
Organization. Smaller scale vessels may
be assigned registration numbers by
national or regional governments.

Reporting and Recordkeeping

Comment 23: Numerous commenters
provided detailed feedback regarding
the significant burden that the
Program’s data collection requirements
would pose to small-scale fisheries. In
addition to the substantial number of
individual catches that could be
contained in a single shipment of
seafood, and the burden to industry that
reporting each of those harvest events
would represent, it was noted that small
commercial fishing vessels in some
developing countries are not required to
have unique vessel identifiers, and in
some cases unique identifiers for small
vessels are required but not enforced.
NMFS was also asked to consider the
EU’s approach to an aggregated
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reporting for small-scale fisheries in an
effort to reduce the burden to industry.

Response: NMFS agrees that small-
scale fisheries should be addressed. To
this end, the final rule would exempt an
importer from providing vessel- or
aquaculture facility-specific
information, if the importer provides
other required data elements based on
an aggregated harvest report. The rule
defines aggregated harvest report as a
record that covers: (1) Harvests at a
single collection point in a single
calendar day from small-scale vessels
(i.e., twelve meters in length or less or
20 gross tons or less); (2) landing by a
vessel to which catches of small-scale
vessels were made at sea; or (3)
deliveries made to a single collection
point (processing facility, broker, or
transport) on a single calendar day by
aquaculture facilities that each deliver
1,000 kg or less in that day. Even if there
is an Aggregated Harvest Report, the
importer must still provide all of the
information required under
§ 300.324(b)(2)—(3), (e.g., total quantity
and/or weight of the product(s) as
landed/delivered, harvest or landing
date, fishing area, species).

This provision will substantially
reduce the amount of data that is
required to be provided by importers of
record of seafood originating from
small-boat fisheries. NMFS does not
consider this provision to negatively
impact the effectiveness of the Program.
As explained above, in order to invoke
the exemption, an importer must
provide data based on an aggregated
harvest report. That report will record
information on aggregated harvests or
landings and establish the point to
which a trace back would occur. This
will enable NMFS to ascertain the
jurisdiction/authority whose laws and
regulations are relevant to the harvests
or landings. NMFS notes that, in its
catch certification program design, the
European Union established similar
provisions to address concerns related
to small vessels.

Comment 24: Two commenters noted
that the 5-year recordkeeping
requirement could be burdensome to
industry.

Response: In many federally-managed
fisheries, recordkeeping is required for 2
years, and that time frame has proven to
be effective for enforcement purposes.
In the final rule, NMFS has reduced the
record retention period from 5 to 2 years
and has accounted for the costs
associated with data storage in the final
regulatory flexibility analysis. However,
importers must take note that CBP
recordkeeping requirements may differ
from NMFS requirements, depending on

the commodity and the circumstances of
entry filing.

Comment 25: A number of comments
from foreign industry sectors and
governments requested decreased
reporting or recordkeeping requirements
at the national level, similar to the
individual national reporting forms for
some countries under the EU catch
documentation scheme.

Response: NMFS will not offer nation-
level treatment differences because,
unlike the EU system which requires
nation-level certification, the Program
does not lend itself to nation-level
treatment or considerations. Under the
Program, accuracy in recordkeeping and
reporting is the responsibility of the
IFTP holder for seafood imports from
any nation. The basic data about the
harvest event are necessary to enable
NMFS to ascertain the jurisdiction/
authority whose laws and regulations
are relevant to harvests or landings.

Comment 26: One commenter
suggested that some or all of the harvest
and landing data to be reported at the
time of entry should be moved to the
category of “‘summary data” that can be
provided up to 10 days following the
date of entry.

Response: NMFS believes that
delayed reporting of key harvest and
landing data could undermine its ability
to apply risk-based enforcement
strategies to identify IUU-sourced and
misrepresented seafood and prevent the
entry of such seafood into U.S.
commerce. While NMFS does not
intend to ask that CBP hold all
shipments until reported data are
verified, it will make that request when
intelligence or risk analysis indicates
that the source of the entry should be
scrutinized. The final rule therefore
requires that all data be reported at the
time of entry. NMFS will reconsider this
comment in the context of the elements
and design of a Commerce Trusted
Trader Program. See response to
Comment 34 for further information.

Comment 27: NMFS received several
comments regarding the logistical
feasibility of tracking seafood from entry
into U.S. commerce back to point of
harvest or production, particularly in
situations involving complex chains of
custody and co-mingling of products
from numerous harvest events, fishing
areas, and processing facilities.

Response: NMFS points out that
complexity of the supply chain was one
of the principles established to
determine the list of priority species to
which this rule will initially apply, and
the reporting and recordkeeping
requirements of the rule will enhance
NMFS'’ ability to track product from

point of harvest to entry into U.S.
commerce.

NMFS acknowledges that co-mingling
of product is an established and
essential practice within the seafood
supply chain and does not consider the
tracing of like products from each
individual harvest event through one or
more co-mingling processes to be
logistically feasible or necessary for the
success of the Program. Under this rule,
in cases where product offered for entry
is comprised of one or more events of
co-mingling of fish (e.g., at the landing
point, processor, re-processor, etc.), the
importer of record would be required to
provide data on all harvest events
contributing to the product(s) offered for
entry that are made from priority
species subject to this rule. The rule
does not require, however, that the
importer provide data linking each unit
(e.g., each fish, fillet, block, etc.) of the
product(s) offered for entry to a specific
harvest event. This will in some cases
result in reported harvest records
totaling more than the product weight of
the shipment in question, but mass
balance is not a criterion for
admissibility. Reporting requirements
under the Program will enable NMFS to
ascertain, among other things, the
jurisdiction/authority whose laws and
regulations are relevant to harvests or
landings.

Comment 28: NMFS received
comment that the proposed requirement
that importers of record retain chain of
custody records for five years creates a
significant burden that could be
mitigated by allowing suppliers to retain
records and provide them to importers
as needed.

Response: One of the Program’s basic
design objectives is that importers
devote adequate attention to their
supply chain so as to confirm that the
fish and fish products that they are
importing were legally harvested and
are accurately represented. NMFS has
therefore maintained a recordkeeping
requirement in the final rule, and as
noted in response to Comment 24, has
reduced the requirement from 5 to 2
years. For purposes of this record
keeping, digital records are entirely
acceptable.

Comment 29: NMFS received
comment stressing that the timeline for
expanding the reporting requirements
for inclusion of chain of custody
information in the ITDS message set
should be specified in the final rule.

Response: The preamble to the
proposed rule for the Program describes
NMFS’ intent to consider, during the
first year of implementation of the
Program, key chain of custody data
elements to be reported rather than kept
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as records as currently proposed.
Modifying that requirement of the
Program will require additional
rulemaking.

NMEF'S chose to not require the
reporting of chain of custody
information at this time for three
primary reasons: (1) Introduction of data
elements that are less similar to those
message sets already developed for ITDS
implementation of NMFS-administered
catch documentation programs would
very likely expand and prolong the
ITDS programming requirements,
resulting in implementation
uncertainty; (2) were NMFS to require
document images as a means to collect
chain of custody data at the time of
entry, it would have no way of
manipulating and analyzing the data
through automated processes as it can
with data provided through the ITDS
message sets; and (3) chain of custody
events represent a broad and diverse
universe of potential movements and
transactions and cannot, without some
analysis of baseline reports, establish
standardized chain of custody data
elements that will be useful for
screening entries and informing risk-
based enforcement.

Following implementation of the
Program, NMFS intends to evaluate
chain of custody information as part of
the post-entry auditing process. These
evaluations will, over time, inform the
Agency as to the types of chain of
custody data that can feasibly be
collected through the ITDS reporting
process and the costs and benefits
associated with requiring reporting of
the additional data.

Harmonization/Intersection With Other
Relevant Programs/Requirements

Comment 30: NMFS received several
comments asking that it consider
potential interfaces of the Program and
third-party traceability and certification
entities. One commenter advised that
NMEFS take care in not expressing an
implicit endorsement or requirement for
use of, or participation in, any such
third-party programs as a condition for
compliance with the rule.

Response: The Program neither
prevents nor requires the use of third-
party certification or traceability
systems in support of compliance with
its reporting and recordkeeping
requirements. NMFS acknowledges that
some third-party programs use data
similar to that required by the Program.
To the extent that third-party
traceability systems or certification
programs serve as conduits for data
elements described in this rule, there is
nothing prohibiting the importer of
record or their authorized agent from

utilizing those data, either manually or
electronically, to meet the Program
reporting requirements or from using
those systems to meet Program
recordkeeping requirements. The
Program thus affords flexibility in terms
of meeting reporting and recordkeeping
requirements, but does not endorse,
explicitly or implicitly any third party
traceability systems. NMFS requested,
and will consider, comments regarding
the use of third-party certification and
traceability systems in the context of the
Commerce Trusted Trader Program. See
response to Comment 34 for further
information.

Comment 31: NMFS received several
comments that it should consider,
recognize, or adopt the EU’s Catch
Documentation Program in the design of
the U.S. Program.

Response: The Task Force considered
the European Union’s Catch
Documentation Program in developing
its recommendation to establish a risk-
based traceability program to allow fish
and fish product to be tracked from
point of harvest or production to entry
into U.S. commerce. The United States
recognizes and appreciates the
European Union’s leadership and
innovation in establishing its program
and fully supports its continued
application. While fundamental
structural differences exist between the
European Union’s program and both the
domestic and import components of the
United States’ seafood traceability
program, the types of information and
actual data elements with respect to
harvest and landing information are
highly comparable. Furthermore, NMFS
looked to the European Union’s
example in addressing operational
challenges for small-boat fleets and
structured the small boat provision in
the Program to closely resemble that
approach. Further consideration will be
given to the European Union’s Catch
Documentation Program in the
development of the Commerce Trusted
Trader Program. See response to
Comment 34 for further information.

Comment 32: NMFS received
numerous comments describing the
importance of data standardization
across other national and RFMO catch
documentation and traceability
programs and data interoperability in
the design of the Program. Commenters
also noted the importance of careful
integration of the Program and the Tuna
Tracking and Verification Program.

Response: NMFS acknowledges the
benefit of standardization and
interoperability of data and has, in its
design of the Program, attempted to
balance those values against the specific
strategic and operational objectives of

the Program. For example, while the EU
catch documentation program is
essentially a “‘government-to-
government” framework, the Program is
designed to shift the responsibility for
preventing the import of IUU-sourced
and misrepresented seafood to the
supply chain itself and stands as a
“government-to-business’ program.
That said, the harvest and landing data
elements captured by the two programs
are quite similar. In order to minimize
the burden of similar, but not identical
data and reporting requirements, NMFS
designed the Program for maximum
flexibility in both the source and format
of supporting documentation.
Recognizing that harvest and landing
data are reported and collected
differently in various fisheries and
regions of the United States, the
Program is intended to accommodate
the same diversity of approaches with
respect to imported seafood.

With respect to the Tuna Tracking
and Verification Program (TTVP), NMFS
agrees that the data elements and
compliance requirements of the two
programs should be as closely aligned as
possible given their differences in
underlying authorities and regulatory
objectives. To that end, NMFS
published an interim final rule intended
to improve the regulatory framework
within which the Dolphin Protection
Consumer Information Act is
implemented (81 FR 15444, March 23,
2016). Among other things, this rule
would bring the chain of custody
recordkeeping requirements for the
TTVP in closer alignment with the
requirements of the Program, as
proposed. For HTS codes to which both
the Program and the TTVP apply, ITDS
programming will ensure that common
data elements are reported no more than
once.

Timeframe for Implementation

Comment 33: Many commenters
offered feedback on the implementation
time frame for this rule. Some
recommended a phased-in approach
where mandatory reporting would be
required earlier for some species than
others. Suggested implementation
periods ranged from six months to one
year, with one commenter suggesting a
3—-6 month period when industry could
practice submission to the ACE portal.
Some countries commented that
additional capacity building and clear
explanation of compliance guidelines
will be necessary to meet a one year
implementation time frame.

Response: NMFS agrees with
commenters’ interests in allowing time
for the Program to be implemented
smoothly and without disruption to
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trade. To allow for development of both
the ACE software maintained by the
Department of Homeland Security, CBP
and the industry data submission
software, testing data input into ACE,
and international capacity building, the
Program will be implemented (i.e.,
required permitting, reporting and
recordkeeping will be mandatory)
approximately twelve months following
the publication of this rule, except for
shrimp and abalone. NMFS believes that
this implementation schedule will
provide adequate time for foreign
exporters to establish systems for
conveying harvest, landing, and chain of
custody information to the U.S.
importers of record. The requirements
for the U.S. importer to obtain the IFTP,
to report harvest event data at entry
filing, and to maintain supply chain
records for auditing purposes, will be
enforced beginning January 1, 2018
(except for shrimp and abalone).
However, this means that U.S. importers
must work with exporters to obtain
harvest and supply chain records for
products harvested earlier than January
1, 2018 if these products will be entered
into the United States on or after that
date. NMFS evaluated the time interval
from harvest date to entry date for
several fish products currently subject
to import monitoring programs (e.g.,
bluefin tuna, swordfish, toothfish) and
determined that in most cases U.S.
imports occur within a few months of
the harvest event. Some products may
be in the supply chain for longer
periods due to processing, cold storage
and shipping time. U.S. importers
should work with their suppliers in
advance of the compliance date of
January 1, 2018 to ensure that the
required information is available. NMFS
will publish a document in the Federal
Register to establish the effective date of
the rule for shrimp and abalone
products and, in establishing that date,
due consideration will be given to the
need for adequate advance notice. See
response to Comment 7.

Comment 34: One commenter noted
that the timeline for implementation of
the Program should not be established
until the Commerce Trusted Trader
Program is closer to implementation.

Response: NMFS disagrees. The NOC
Committee considers the development
of a Commerce Trusted Trader Program
to be a critical element in the long-term
implementation and success of the
Program. The Trusted Trader Program
would allow NMFS and the trade to
segment risk in supply chain
management and allow for streamlined
entry processing and reduced
inspections for entities granted program
status. NMFS announced a 60-day

public comment period on the elements
and design of a Commerce Trusted
Trader Program on April 29, 2016 (81
FR 25646). That announcement
identifies a variety of issues that will be
considered in the development and
implementation of a Commerce Trusted
Trader Program. It also acknowledges
that while NMFS will make every effort
to implement the Commerce Trusted
Trader Program simultaneously with the
Program, rulemaking and
implementation requirements remain
uncertain, and those factors could
preclude simultaneous implementation.
NMFS sought comment on the potential
impacts and benefits of having the
Commerce Trusted Trader Program
implemented some weeks or months
following implementation of the
Program and recommendations for
design and implementation of the
Commerce Trusted Trader Program as
well as measures that can be taken to
minimize the cost and burden of those
impacts and maximize available
benefits. As NMFS considers comments
and initiates design of the Trusted
Trader Program, the requirements for
additional rulemaking will be
determined and the time frame for
implementation will be clarified.

Comment 35: NMFS received
comment that the timing of expansion of
the seafood traceability program to all
species should be prescribed in the final
rule.

Response: NMFS disagrees. The
Administration has indicated and
described in the Action Plan its goal to
expand the Program to all seafood, after
consideration of factors including
authorities needed, stakeholder input,
and cost-effectiveness, which includes a
risk-based implementation. The need to
evaluate operational successes and
challenges before expanding the
Program to more, or all, species was
clearly recognized by the Task Force as
evidenced by its recommendation that
the National Ocean Council Committee
on IUU fishing and Seafood Fraud
publish a report in December of 2016
evaluating the Program as set out in this
final rule, identifying hurdles and
potential approaches for addressing
those hurdles, costs and benefits of
expanding the Program, and issues
associated with sharing traceability
information at the consumer level.

Due to existing operational
uncertainties regarding the
implementation of this first phase of the
Program such as the scheduling of, and
time required for, the programming of
the ITDS for data reporting by the
importer of record, NMFS has
established an implementation date for
the Program of approximately 12

months following the publication of the
final rule. For similar reasons, it would
be inadvisable to project a schedule for
expansion of the Program at this time.
Furthermore, specifying the expansion
of the Program to all species in this
rulemaking would require that the
supporting analyses (Regulatory Impact
Review and Final Regulatory Flexibility
Analysis) include in their scope
reporting and recordkeeping for all
seafood. NMFS does not consider those
analyses to be feasible at this time and
therefore cannot define a schedule for
expansion for inclusion in this rule.

Outreach and Assistance to Industry

Comment 36: Several national
governments commented on the
importance of outreach and capacity
building to support implementation of,
and compliance with, the Program
implementing regulations.

Response: NMFS recognizes the need
for outreach and education in support of
implementation of the Program and
compliance with its requirements.
NMFS noted in the proposed rule the
intention to provide assistance to
exporting nations to support compliance
with the requirements of the program,
including by providing assistance to
strengthen fisheries governance
structures and enforcement bodies to
combat IUU fishing and seafood fraud
and to establish systems to enable
export shipments of fish and fish
products to be traced back to the point
of harvest. However, outreach will not
be limited to international engagement.
NMFS will work closely with the U.S.
seafood trade sector as well to ensure
awareness and understanding of the
program requirements in support of
importers’ compliance with the rule.
Additionally, NMFS intends to publish
compliance guidance as well as a “plain
language” description of the final
regulation.

Burden to Industry/Regulatory Impact/
Alternatives

Comment 37: A number of
commenters requested additional detail
on how the reported data will be used.
Some comments called for the data to be
used to support enforcement of other
statutes (e.g., Lacey Act), others
requested a more robust description of
enforcement and auditing procedures.

Response: Historically, much of the
enforcement effort to address imports of
illegally-harvested or misrepresented
seafood has been reactive, working at
the border posts and following
suspected shipments. The intent of this
rulemaking is to enhance the ability of
NOAA and its law enforcement partners
to detect misrepresented or illegally
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harvested fish and fish product before it
enters U.S. Commerce. The data and
records required by this regulation will
be used to screen products in an effort
to detect and prevent illegally-harvested
and misrepresented seafood from
entering U.S. commerce.

The National Marine Fisheries Service
Seafood Inspection Program (SIP)
inspects over two billion pounds of
seafood per year for export and
domestic consumption. About 20
percent of domestic consumption is
examined by SIP. These examinations
include checks for proper labeling,
proper net weight and proper
nomenclature. The NOAA Office of Law
Enforcement also conducts inspections
of imported fish and fish products.
These inspections are conducted in
collaboration with our federal and state
law enforcement partners to ensure
compliance with statutes administered
by NOAA, such as the requirements of
the Magnuson-Stevens Fishery
Conservation and Management Act and
the Lacey Act. The new data and
reporting requirements will further
enhance the effectiveness of these
inspections and provide information
that will allow limited enforcement
resources to be better targeted at fish
and fish products suspected of being
misrepresented or illegally harvested.

NOAA has also actively increased
collaboration on analysis of U.S.
fisheries imports with other law
enforcement agencies in an effort to
detect and prevent illegally-harvested
and misrepresented fish and fish
products from entering the U.S. market.
To this end, NOAA has entered into
information sharing agreements with
other law enforcement agencies and is
also a partner government agency with
CBP in the transition to electronic
reporting of trade data through the
ITDS, an initiative highlighted in the
President’s recent Executive Order on
streamlining export/import processes.

NOAA has also recently signed a
memorandum of understanding with
Customs and Border Protection to
participate as a member agency of its
Commercial Targeting and Analysis
Center (CTAC). At the multiagency
CTAC facility, members have direct
access to a wide array of import
processing and law enforcement
systems, as well as other member
agencies’ data systems, to enable
collaborative analysis, development and
coordination of operational targeting of
import shipments for a wide variety of
regulatory and enforcement concerns.
CTAC member agencies such as NOAA,
FDA and CBP are increasing
collaboration to target potential seafood
fraud in an effort to develop intelligence

driven targeting of high risk seafood
product imports.

These partnerships, combined with
the additional information and records
required by this rulemaking will
significantly increase the likelihood of
detecting illegal seafood products before
admission into U.S. commerce, allow
more effective use of limited law
enforcement resources available to
enforce the various federal statutes
designed to prevent illegal importation
of products into the United States, and
reduce the need for random inspections
which can slow the entry of legal
products into the United States.

Comment 38: NMFS received a
number of comments requesting that it
remove certain species, in particular
Atlantic and Pacific cod, from the initial
phase of the Seafood Import Monitoring
Program based on a lack of documented
foreign illegal fishing activity for the
species in question.

Response: Many factors were
considered in determining the potential
for a species to be susceptible to ITUU
fishing or seafood fraud, including
known foreign or domestic unlawful
harvest of the species, susceptibility to
mislabeling or species substitution, and
presence of international catch
documentation schemes among others.
While not widespread, there have been
reports to NOAA of illegal fishing of
both Atlantic and Pacific cod species.
Additionally, there are reports of, and
significant risk of, species substitution.

We note that a preliminary review of
2015 data, for example, demonstrates
that at least 94% of the cod imported by
the United States is filleted and/or dried
or otherwise processed. The majority of
such processed product is imported
under tariff codes which are not specific
with regard to ocean area of origin
(Atlantic, Pacific). Given the use of non-
specific tariff codes, there is
considerable potential for such generic
and ready-to-use cod products to be
described, for instance, “Atlantic cod
fillets”, even if not of Atlantic origin—
the sort of misrepresentation that would
be precluded by requiring a report on
the harvest event. It is also important to
consider that processing into fillets is
regarded under international customs
convention and implementing national
regulations as a “substantial
transformation” of the underlying
product, and therefore the product
acquires a new country of origin with
the result that the harvesting nation may
no longer be apparent without specific
data on the harvest event.

Comment 39: A number of
commenters provided input on liability
for data accuracy. One commenter saw
a lack of clarity in NMFS’ definition of

the ‘importer of record’ and expressed
that this person may not always be the
best person to hold responsible for
accuracy of the information submitted
to ACE. One nation’s comments
indicated that it would be helpful for
NMEFS to clarify if there is any liability
for nations/flag states under this rule.

Response: Nations or flag states are
not expected to certify the accuracy of
data. Under the Program, responsibility
for accurate reporting is borne by the
IFTP holder, which NMFS has referred
to as the importer of record as required
to be designated on each entry filed
with CBP. See response to Comment 49
for further information.

Comment 40: The U.S. Small Business
Administration Office of Advocacy
(Advocacy) commented that NMFS did
not adequately comply with
requirements under the Regulatory
Flexibility Act, and expressed concerns
that NMFS did not adequately assess the
burden on small businesses.

Response: NMFS has made
adjustments to the final rule that reduce
the burden on industry without
compromising the integrity of the
Program. As discussed in the Initial
Regulatory Flexibility Analysis (IRFA),
all businesses directly affected by this
rulemaking are considered small
businesses. The Regulatory Flexibility
Act (RFA) has two main requirements
for an initial regulatory flexibility
analysis (IRFA): (1) “describe the
impact” the rule would have on small
entities, and (2) discuss alternatives that
“minimize any significant economic
impact. . . on small entities.” NMFS
did both with the information available
at the time the proposed rule was
published. To assess the impact on
small entities, in the Regulatory Impact
Review (RIR) and IRFA together, NMFS
analyzed the costs associated with the
proposed rule which included the
precise amount of permit fees and an
acknowledgement of incremental costs
of reporting and recordkeeping. As
much of the reporting is either already
required or already otherwise
undertaken by the impacted entities,
NMFS could not definitively provide
precise incremental costs and, instead,
described the types of incremental costs
that regulated entities would face. The
RFA specifically acknowledges that
costs often cannot be precisely
quantified and, thus, allows that “an
agency may provide . . . more general
descriptive statements if quantification
is not practicable or reliable.” 5 U.S.C.
607. NMFS sought comment on these
incremental costs to allow small entities
the chance to provide relevant
quantifiable information. Granting small
businesses a voice in the rulemaking
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process is one of the main purposes of
the RFA. See Regulatory Flexibility Act
of 1980, Public Law 96-354 (2)(a)(8).

The commenter incorrectly states that
“NMFS asserts that the only new cost
will be the industry wide cost of
$60,000 due to permitting fees.” The
proposed rule did not state that this
would be the only cost—it simply stated
that “there will be approximately 2,000
new applications for the IFTP, with an
estimated industry-wide increase in
annual costs to importers of $60,000 in
permit fees.” NMFS then later states
that “[ilncremental costs are likely to
consist of developing interoperable
systems . . .”. NMFS also discusses the
issue of incremental costs in the IRFA
summary in the proposed rule and
section 1.3.2 of the RIR.

The commenter asserted that ““the
IRFA does not have information about
the costs of the reporting requirements”.
However, NMFS states that there will
not likely be significant additional costs
because the industry is otherwise in
compliance with the rule. The IRFA
stated that ‘“[d]ata sets to be submitted
electronically . . . are, to some extent,
either already collected by the trade in
the course of supply chain management,
already required to be collected and
submitted . . ., or collected in support
of third-party certification schemes
voluntarily adopted by the trade.”
NMFS acknowledges that there will be
incremental costs; it just could not
quantify them.

The commenter also stated that the
number of required data points
increases the economic burden on small
entities and encouraged NMFS to
reconsider whether all of the data points
were necessary to collect from small
entities. NMFS notes that the proposed
rule explains why each data point is
necessary to establish the chain of
custody and an effective traceability
scheme (81 FR 6210, February 5, 2016).
In addition, the third alternative that
was analyzed in the IRFA discussed a
“reduced data set” and was not selected
as the preferred alternative because it
would not achieve the objectives of the
rule.

Comment 41: Advocacy also
requested that NMFS consider “less
burdensome alternatives” including the
voluntary third party certification,
Trusted Trader, and European Union
catch certification programs and, if
these three programs are not viable
alternatives, explain why. Advocacy
requested that NMFS analyze and take
advantage of opportunities to harmonize
the Program requirements with the
existing EU catch certification scheme
and third party certification to minimize
the burden on industry.

Response: The proposed rule noted
that NMFS did not have sufficient
information to analyze the extent to
which voluntary third party
certification, Trusted Trader, and
European Union Catch Certification
programs could minimize burden to
industry and whether any of them could
achieve the rule’s statutory objectives,
and specifically sought and received
public comment on these programs.
NMEF'S received and took into
consideration public comment on these
programs. Throughout the Response to
Comments section of this final rule,
NMFS has noted where changes have
been made that minimize the burden on
industry without compromising the
integrity of the Program and those
changes are also reflected in the
regulatory text and in the Final
Regulatory Flexibility Analysis
accompanying this rule.

Comment 42: NMFS received
comments that the Program will impose
substantial costs on the international
seafood supply chain. Commenters
challenged the cost estimated in the
Draft Regulatory Impact Review and
Initial Regulatory Flexibility Analysis,
suggesting that the compliance burden
for this rulemaking will often be
incrementally higher due to multiple
harvest events associated with an entry.
Commenters also suggested that the
total hourly cost to an importer for the
labor required to enter traceability data
through ITDS is $31.25 per hour.
Commenters also identified additional
costs not incorporated in the Draft
Regulatory Impact Review and Initial
Regulatory Flexibility Analysis,
including the cost of paying harvesters
and farmers for traceability data, the
cost of auditing suppliers to insure that
reported information is accurate and
complete, and the cost of insuring
themselves against the risk that
imported information is erroneous, and
the related risk of delayed entry of
imported products. Comments suggest
that enforcement of the regulations
implementing the Program will cause
exporters to choose alternative markets
to the United States.

Response: NMFS noted in the Draft
Regulatory Impact Review and Initial
Regulatory Flexibility Analysis the
difficulty of estimating certain costs
associated with compliance with the
rule for a new program, and identified
specific issues about which the public
was encouraged to comment. NMFS is
greatly appreciative of the thoughtful
and detailed comments offered in this
regard. Commenters affirmed that the
operational attributes of some, if not all
of the fisheries for species subject to the
Program are such that entries of fish or

fish products from those fisheries will
represent, and require the reporting of
data for, more than one harvest event.
This was anticipated by NMFS and
described in the proposed rule. In
response to public comment, NMFS has
made some revisions in the final rule.
See response to Comment 43 for
information on the revisions.

With regard to cost of labor to enter
data, NMFS estimated that the average
hourly total cost was $15.00 per hour in
the Draft Regulatory Impact Review. In
light of public comment, NMFS updated
the hourly rate to $25.00 per hour in the
Final Regulatory Impact Review and
Final Regulatory Flexibility Analysis,
based on the Bureau of Labor Statistics’
estimate of total cost to the employer for
office and administrative support
services in the fourth quarter of 2015.

Commenters apparently assume a
linear relationship between the number
of harvest events related to an import
entry and the amount of time required
to provide the traceability data. This
would be the case if all data were
manually entered. NMFS has consulted
with software developers who are in the
business of automating the ITDS data-
input process for importers and customs
brokers. As they point out, many of the
data elements will be identical across
numerous harvest events, and
developers will likely identify “loop-
backs” that preclude the need to
repeatedly enter the same species,
harvest area, address, etc. for a series of
harvest events in the same fishery. As
well, importers are likely to build
databases from which previously
reported information can be pulled and
entered as appropriate. These
efficiencies will create economies of
scale such that the actual (average) time
needed to complete the harvest
information associated with an entry
will decrease as the number of harvest
events increases.

NMFS does not agree that harvesters
and farmers will be in a position to
demand payment for traceability data,
and commenters did not provide
quantitative or qualitative information
regarding the likelihood of such risks.
There is no indication that the
imposition of existing catch
documentation systems (e.g., the EU
system) resulted in measurable
increases in the cost of seafood. The
harvest event data required to be
provided under the U.S. program aligns
very closely with those data on the
harvest event required in the European
Union catch certification program.
Providing this information to U.S.
importers subject to the Program should
be no more costly or burdensome.
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However, we recognize that some
businesses and some countries do not
currently export to the EU and, for these
entities, providing harvest, landing, and
chain of custody information to U.S.
importers subject to this rule could
result in new burdens for these
exporters to supply priority species to
the U.S. market. There are few affected
countries not currently exporting the
designated priority species to the E.U.
market, suggesting compliance with the
U.S. requirements would not pose an
inordinate burden on U.S. importers or
consumers given the relatively small
volume of trade involved. We note,
however, that individual businesses
located within each country may have
different levels of experience with
exporting to the EU market. While this
analysis assumes minimal incremental
regulatory burden for businesses located
in countries that ship to the EU, it is
possible that some businesses within
these countries will incur costs as a
consequence of this rule, in particular
the chain-of-custody recordkeeping in
cases of complex supply chains, that
may be either passed through to U.S.
consumers or result in a decline in
exports to the U.S. market. Both of these
responses to the Program could affect
prices in the U.S. market. However,
evidence indicates that there were not
significant effects on supply to the EU
seafood market in response to the EU’s
IUU regulation.

The rule does not require any formal
audits by suppliers. Adoption of that
practice by an importer would likely be
informed by the importer’s business
model, relationship with suppliers, and
perceived risk that the supplier might,
whether intentional or not, provide
incorrect traceability information to the
importer.

Commenters pointed to the cost of
insurance indemnifying importers
against the cost of civil penalties for
failure to comply with the rule. NMFS
is not familiar with such insurance but
assumes that need for indemnification
would also pertain to risks associated
with existing other agency regulations
on seafood safety and trade
documentation.

NMEF'S disagrees that implementation
of the Program will result in exporters
choosing alternative markets to the
United States. Similar information
requirements relative to harvesting
authorizations and documentation of
processing and transshipment were
placed on fisheries exporting to the
European Union through the
implementation of its catch
documentation program. No significant
disruptions in European seafood
markets were observed. The United

States represents an equally attractive
international market, access to which is
well worth the effort of providing
traceability data to exporters.

Comment 43: One commenter
developed three scenarios (mahi mahi,
blue swimming crab, and Atlantic cod)
for the purpose of demonstrating the
number of harvest events that may be
associated with an import entry of those
species. The commenter stated that
there is no evidence showing that the
Program’s data reporting requirements
will lead to reduction of either [UU
fishing or seafood mislabeling.

Response: NMFS greatly appreciates
the detailed information provided. On
the basis of those comments as well as
similar information from other
commenters, NMFS revised the final
rule to exempt an importer from having
to provide vessel- or aquaculture
facility-specific information where
certain criteria are met for small-scale
vessels and aquaculture facilities, if the
importer provides other information
required under this rule from an
aggregated harvest report. See response
to Comment 23 for detailed explanation
of the exemption.

A detailed response to each scenario
follows. While NMFS does not agree
with a number of assumptions and
methodologies applied in the comment,
the commenter’s overall approach to
estimating potential harvest events is
sound. Below, NMFS applies the
commenter’s overall estimation
approach to the three scenarios
adjusting the estimates to reflect the
aforementioned provision for
aggregating data from small-scale
fisheries. These alternative estimates are
also provided in the Final Regulatory
Impact Review and Final regulatory
Flexibility Analysis.

Mahi-Mahi From Ecuador

NMFS finds the general description of
the fishery operations in the comment to
be consistent with information provided
in publicly available peer-reviewed
literature. Based on fleet composition
data with respect to small “day-boats”
and mothership operations described in
the same journal publication, NMFS
believes that the new aggregated harvest
report exemption will significantly
reduce the number of harvest events
potentially associated with any given
entry of product from this fishery.
Assuming that the average aggregated
harvest amount was only 20,000 pounds
(considering both shore-based
aggregations not to exceed one day and
trip-based aggregations by motherships),
a thirty-five percent yield of processed
product as described in the comments
would result in one “harvest event”

accounting for 7,350 pounds of mahi-
mahi portions. Following the
commenter’s methodology, which
estimated that a full container of mahi-
mabhi is 44,000 pounds, there would
only be six harvest events that must be
reported on entry of that container into
the United States.

NMEF'S agrees that the relationship
between yield of specific portions and
products included in an entry may
impact the actual number of harvest
events associated with a shipment. That
said, there are many additional variables
that could incrementally increase or
decrease that number of harvest events.

Blue Crab From Mexico

As noted by the commenter, blue
swimming crab is not included in the
list of priority species and is therefore
outside the scope of this rulemaking.
NMFS appreciates these comments, and
notes that the new aggregated harvest
report exemption will significantly
reduce the number of landing events
that would need to be reported by the
importer of record for species covered
under the Program.

Atlantic Cod

Of the major exporters of Atlantic cod
products to the United States, Iceland is
particularly transparent with respect to
trade and fisheries statistics and will be
referenced throughout this response due
to the public availability of data from
that nation. NMFS takes issue with
several elements of the commenter’s
description of the Atlantic Cod fishery.
Comments focused solely on minced
block and treated that product as an
exclusively secondary product, noting a
2.5 percent recovery rate. While minced
product may, as stated in the comments,
represent 2.5 percent of the catch, that
does not equate to using 2.5 percent of
each fish out of each harvest event. To
the extent that minced product is made
from mis-cut fillets or as a primary form
of production, recovery per fish could
approach 30 percent (FAO lists the yield
of skinless cod fillets as 36 percent).

The exclusive focus on minced block
product mischaracterizes the nature of
U.S. imports of Atlantic cod. From 2013
through 2015, imports of product
reported under the tariff schedule code
for “GROUNDFISH COD NSPF MINCED
FROZEN >6.8KG” made up, on average,
0.6 percent of total cod imports
according to NMFS’s seafood trade
database. During the years 2010 through
2014, Iceland’s export of minced cod
block ranged from 147 metric tons to
214 metric tons, while its export of fresh
and frozen fillet products to the U.S.
ranged from 1,799 to 4,779 metric tons.
While the use of secondary-product
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minced cod block as described in the
comments may be useful in making an
extreme example, it would be
inappropriate to extrapolate the results
to the entirety of U.S. Atlantic cod
imports.

Comments characterize the average
catch of small “in shore” boats to be
about 400 pounds, or 180 kilograms per
day. A review of cod landings by a
variety of Icelandic harvesting vessels
ranging from small inshore boats (<12
meters) to large trawlers in Iceland’s
web-based catch reporting system
(http://www.fiskistofa.is) indicates that
180 kilogram landings are much more
the exception than the rule. While
examples of landings less than 1,000
kilograms can be identified, there are
many more that can be found in the tens
of thousands of kilograms.

To the extent that small cod landings
occur, small vessels are likely to be the
source of those landings and the final
rule exempts importers from providing
vessel-specific information from small-
scale vessels (i.e., twelve meters in
length or less or 20 gross tons or less),
if the importer provides other
information required under the rule
based on an aggregated harvest report.
See response to Comment 23 for further
detail on the exemption. Under this
exemption, the importer of record
would be responsible for reporting
fewer harvest events at the time of entry
into U.S. commerce.

When considering the more common-
sized cod landings in Iceland using a
conservative example of 25,000
kilograms per landing, a much more
probable scenario for reporting
requirements emerges. Assuming a 35%
yield of processed product for cod
fillets, a 50,000 pound container
requires 142,900 pounds of round cod,
(68,836 kilograms), which results in an
estimated minimum of three harvest
events that an importer would be
required to report upon entry of the
container into U.S. commerce.

NMFS points to the recommendations
of the Task Force to address the concern
that NMFS has not demonstrated that
the Program will lead to a decrease in
IUU fishing and seafood fraud. Supply
chain traceability is one of four thematic
approaches identified by the Task Force.
Others include international
engagement, enforcement capabilities,
and partnerships. NMFS considers the
sum of the entire suite of
recommendations to be an integrated
and effective framework for combating
IUU fishing and seafood fraud.
Additionally, the Program’s
recordkeeping and reporting
requirements are very closely aligned
with those used in other catch

documentation schemes which share
the objective of preventing the entry of
illegally harvested and misrepresented
fish and fish products into commerce
and reflect many of the best practices
associated with seafood traceability.

Comment 44: Commenters asserted
that NMFS failed to consider costs of
audits of the information received from
overseas suppliers, training costs, the
longer lead time, or additional
insurance for inaccurate uploads in
development of the IRFA.

Response: NMFS appreciates
comments on the cost evaluation
presented in the Initial Regulatory
Flexibility Analysis (IRFA)
accompanying this rule. While NMFS
disagrees with the comments on the
actual cost of these variables, NMFS has
taken all comments into consideration
and included new cost estimates in the
Final Regulatory Flexibility Analysis.

Comment 45: Two commenters
expressed concern that reported
information could contain trade secrets
that would pose significant business
impacts if disclosed to competitors.

Response: NMFS believes industry
has or can employ measures to support
this transfer of information securely to
the IFTP holder. As explained in the
proposed rule, data security will be
given the highest priority. Information
collected via ACE and maintained in
CBP systems is highly sensitive
commercial, financial and proprietary
information, generally exempt from
disclosure pursuant to the Freedom of
Information Act (5 U.S.C. 552(b)(4)) and
prohibited from disclosure by the Trade
Secrets Act (18 U.S.C. 1905). Further,
information required to be submitted
under the MSA is subject to
confidentiality of information
requirements at 16 U.S.C. 1881a(b).

Comment 46: A commenter requested
clarification on what constitutes a
“harvest event” in the case of multi-day
trips on large catcher vessels or catcher
processors. The commenter pointed out
that a “harvest event” could be applied
to each set or tow, each day, or to the
entire fishing trip in the aggregate.

Response: In response to that
comment, NMFS has added a definition
of “harvest event” in § 300.321. For
trips occurring in more than one harvest
area, catch from each harvest area
during the trip will be considered a
separate harvest event. As discussed in
response to Comment 23 and other
comments, the final rule includes an
exemption related to an aggregated
harvest report.

Comment 47: NMFS received
comments expressing concern regarding
the likely frequency of product
inspection and post-entry audits and

verification of traceability information
provided in accordance with this rule.
One commenter noted that inspections
and real-time verification of data
provided at the time of entry may slow
the flow of seafood imports into the
United States, having an especially
detrimental effect on shippers of fresh
(unfrozen) product.

Response: NMFS agrees that frequent
or lengthy delays of imported seafood
import entries at the U.S. border may be
costly to industry. NMFS intends to
focus the use of its authority to request
holds on incoming shipments primarily
when risk indicators or specific
intelligence indicate reason to do so.
Post-entry audit and verification will be
more frequent, but those activities will
not impact the flow of trade or speed of
entry, provided that all necessary data
are provided at the time of entry.

Comment 48: Several commenters
expressed concern over NMFS’s
definition of “importer of record” in the
proposed rule, stating that import entry
functions and product ownership is
handled in a variety of ways across
importing companies and in some cases,
the proposed definition may not fit the
business model.

Response: NMFS believes the Program
has been designed to accommodate all
of the scenarios described in the
comment provided the entity in
question is located in the U.S. The
determination of who should act as the
importer of record is a private, business
decision between the parties involved in
the importation process. The importer of
record is the entity required to be
designated on the entry filing and this
rule requires that the entity so
designated is issued an IFTP. That
permit number must be reported to
make the entry. In some instances, there
may be more than one entity involved
in a transaction that holds an IFTP. In
that instance, it is again up to the parties
involved in the transaction to determine
whose permit will be used for the entry
and who will therefore be designated as
the importer of record on the filing with
CBP.

Comment 49: One commenter noted
that seafood importers do not have the
ability to ground-truth claims by
exporters that the product is from
legitimate fishing operations.

Response: NMFS disagrees. Per the
Magnuson-Stevens Act authority by
which this rule is promulgated, it is
illegal to import any fish taken,
possessed, transported, or sold in
violation of any foreign law or
regulation. Therefore, NMFS considers
it to be the responsibility of seafood
importers to determine the source of the
product entering the U.S. market, and it
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is one of the reasons that the National
Ocean Council Committee determined
that a “government-to-business”” model
would be most effective in ensuring that
the U.S. seafood supply chain is closed
to IUU and misrepresented fish and fish
products.

Changes From the Proposed Rule

In response to comments received on
the proposed rule, NMFS has made a
number of changes in the final rule. In
addition, certain other changes in the
regulatory text are necessary because
final rules, promulgated after the
proposed rule for the Seafood
Traceability Program was published,
amended regulatory text that is also
amended by this rule.

Redesignation of 50 CFR Part 300
Subpart Q

In publishing the proposed rule for
integration of NMFS current trade
monitoring programs within the ITDS
(see 80 FR 81251, December 29, 2015),
NMFS incorrectly numbered the
sections of the proposed new subpart R
to 50 CFR part 300 such that the section
numbers were out of sequence with
existing subpart Q. Consequently, the
final rule for ITDS integration (81 FR
51126, August 3, 2016) redesignated
existing subpart Q as new subpart R and
inserted a new subpart Q for the ITDS
regulations with sections numbered in
the correct order. Because the proposed
rule for the Seafood Traceability
Program (81 FR 6210, February 5, 2016)
would have further revised regulatory
text in the proposed subpart R to 50 CFR
part 300, this final rule amends
regulations that now exist in subpart Q.

Electronic System for Atlantic Bluefin
Tuna

In a final rule published April 1, 2016
(81 FR 18796), NMFS amended the
regulatory text at 50 CFR 300.181
through 300.189 to reflect the
implementation of the electronic bluefin
tuna catch document program of the
International Commission for the
Conservation of Atlantic Tunas (ICCAT).
As a contracting party to ICCAT, the
United States has implemented the
electronic bluefin tuna catch document
program and has established simplified
entry and export reporting requirements
for bluefin tuna accordingly. The
simplified ACE reporting requirements
for bluefin tuna catches recorded in the
ICCAT system are sufficient to meet the
requirements of the Program established
under this rule. Therefore, this rule does
not amend those reporting
requirements.

Aggregated Harvest Report Exemption

This final rule has been revised to
exempt an importer of record from
providing vessel-, farm-, or aquaculture
facility-specific information under
§300.324(b)(1), if the importer provides
other required information from an
Aggregated Harvest Report. Even if there
is an Aggregated Harvest Report, the
importer is still required to provide
harvest information under
§ 300.324(b)(2)-(3).

Following an approach similar to that
of the EU’s CDS regarding small-scale
vessels, the final rule at § 300.321
defines Aggregated Harvest Report to
mean a record made at a single
collection point on a single calendar day
for aggregated catches by multiple
small-scale fishing vessels (20 measured
gross tons or less or 12 meters length
overall or less) offloaded at that
collection point on that day, or for a
landing by a vessel to which the catches
of one or more small-scale vessels were
transferred at sea. A report would
include non-vessel specific harvest
event information in aggregate for all
fish from small-scale vessels received by
an entity (e.g., fish receiver) operating at
a collection point on a single calendar
day. As there may be multiple receivers
at a landing point, each fish receiver
would generate one or more harvest
event reports for their respective
aggregate receipts on each day.

Aggregated Harvest Report is also
defined at § 300.321 to mean a record
made at a single collection point or
processing facility on a single calendar
day for aggregated deliveries from
multiple small-scale aquaculture
facilities, where each aquaculture
facility delivers 1,000 kg or less to that
collection point or processing facility on
that day. The entity operating at the
collection point or processing facility
may record the harvest event
information in aggregate for all receipts
by that entity or processing facility on
that day. As there may be multiple
receivers at an intermediate collection
point prior to delivery to a processor,
each receiver would generate a daily
harvest event report for its respective
aggregate receipts.

Implementation of Mandatory Reporting
and Recordkeeping

This rule establishes a compliance
date of January 1, 2018, except for
shrimp and abalone for which the
effective date is stayed pending further
action by NMFS. The requirements for
permitting, ACE reporting and
recordkeeping will be enforced
beginning on that date, though permits
would be available for issuance and

ACE reporting would be available for
testing prior to that date. NMFS will
publish a notice in the Federal Register
when ACE programming has been
completed to allow testing of the entry
reporting. For products harvested prior
to the compliance date, U.S. importers
should work with their foreign suppliers
to ensure that the harvest event and
supply chain records are available for
any entries made on or after January 1,
2018.

Electronic Filing Instructions

The proposed rule explained that the
format for data elements required under
this rule would be specified in the
following documents: Customs and
Trade Automated Interface
Requirements—Appendix PGA,
Customs and Trade Automated Interface
Requirements—PGA Message Set, and
Automated Broker Interface (ABI)
Requirements—Implementation Guide
for NMFS. For ease of reference, NMFS
has added at § 300.323 references to
where import and export electronic
filing instructions can be found on the
internet.

Information on Fish Species, Product
Description and Quantity and/or Weight

Proposed § 300.324(b)(2) required that
importers provide information on fish
species using the scientific name,
acceptable market name, and Aquatic
Sciences Fishery Information System
(ASFIS) number. In response to
comment, the final rule requires
reporting of only the ASFIS 3-alpha
code and provides a reference to where
the codes may be found on the internet.
A list of ASFIS 3-Alpha codes as
associated with HTS codes is provided
in the NMFS Implementation Guide
posted by CBP at http://www.cbp.gov/
trade/ace/catair.

Proposed § 300.324(b)(2) required a
“product description” data element
referring to the product form as it exists
at the time it is offered for entry. After
reconsidering other data reported at
entry and public comments, NMFS has
deleted “product description” from the
final rule, as this information is reported
on transportation manifests and to FDA
in prior notice reports as well as part of
the entry summary reported to CBP. As
in the proposed rule, NMFS will still
require information on product form as
landed (e.g., whole, headed/gutted).
Such information is necessary to
interpret the landed weight and ensure
that TUU product is not associated with
that harvest event if inserted later in the
supply chain. If there is an Aggregated
Harvest Report, NMFS has added in
§300.324(b)(2) that the importer may
provide the total quantity and/or weight
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of the product(s) as landed/delivered on
the date of the report.

Format for Data Elements: Area of Wild
Capture and Fishing Gear

Proposed § 300.324(b)(1) and (3)
required information on area of wild
capture and type of fishing gear used to
harvest fish. NMFS has not changed this
text in the final rule, but as explained
in response to Comments 19 and 21,
will provide further information on the
format for these data elements in the
NMFS Implementation Guide.

Segregation of Individual Harvest
Events

The final rule defines a harvest event
for the purposes of reporting landings or
deliveries, and allows for reporting in
the aggregate for small-scale vessels and
aquaculture facilities. As explained
above, the rule does not require that
inbound shipments segregate imported
product by each harvesting event.
NMFS has clarified in § 300.324(b)(3)
that a product offered for entry may be
comprised of products from more than
one harvest event and each harvest
event must be documented. However,
specific links between portions of the
shipment and particular harvest events
are not required.

Record Retention Period

The record retention period for
supply chain information required by
NMFS is reduced from the proposed
five years to two years from the date of
import for entries subject to the
recordkeeping requirements of this rule.

Requirements for Shrimp and Abalone

As described in the preamble to the
proposed rule, gaps exist in the
collection of traceability information for
domestic aquaculture-raised shrimp and
abalone, which is currently largely
regulated at the state level. (See 81 FR
6212, February 5, 2016). Since
publication of the proposed rule, NMFS
has explored the opportunity to work
with its state partners to establish

reporting and recordkeeping
requirements for aquaculture
traceability information that could be
shared with NMFS. However, this did
not prove to be a viable approach at the
present time. NMFS is thus staying the
effective date of the rule for shrimp and
abalone until appropriate reporting and/
or recordkeeping requirements for
domestic aquaculture production can be
established. To that end, NMFS is
continuing to work with its Presidential
Task Force partner agencies with
respect to measures that could be
adopted to close the gaps and to ensure
comparability between traceability
requirements and NMFS’ access to
traceability information for imported
and domestic shrimp and abalone.

For example, FDA, whose parent
agency Health & Human Services is also
a member of the Presidential Task
Force, is currently exploring which of
its authorities could fill the gap,
including regulations that would require
designating high risk foods for certain
additional recordkeeping by food
processors under the authority of
section 204 of the Food Safety
Modernization Act, which addresses
enhanced tracking and tracing of food
through recordkeeping and was passed
by Congress in 2011. See, e.g.,
Designation of High-Risk Foods for
Tracing; Request for Comments and
Scientific Data and Information (79 FR
6596, Feb. 4, 2014). Such additional
recordkeeping requirements to enhance
food safety are expected to facilitate
FDA'’s ability to track the origin of and
prevent the spread of foodborne illness.
FDA is also planning to make revisions
to its Seafood Hazard Analysis and
Critical Control Points (Seafood HACCP)
provisions.

This final rule changes the proposed
rule by staying the effective date of the
program requirements to imported
shrimp and abalone, originating from
both wild capture fisheries and
aquaculture operations. In addition, the
final rule clarifies that for shrimp and
abalone, the program consists of two

components, reporting of harvest events
at the time of entry and permitting and
recordkeeping requirements with
respect to both harvest events and chain
of custody information. (For covered
species or species groups other than
shrimp and abalone, the program
similarly consists of two components,
reporting of harvest events and
permitting and recordkeeping
requirements with respect to both
harvest events and chain of custody
information.)

NMFS will lift the stay of the effective
date as to the reporting and/or
recordkeeping components of the
program once commensurate reporting
and/or recordkeeping requirements have
been established for domestic
aquaculture-raised shrimp and abalone
and will determine and announce an
effective date for the rule as to these
species. Application of the program’s
reporting and/or recordkeeping
requirements to shrimp and abalone
will enable audits of imports to be
conducted to determine the origin of the
products and confirm that they were
lawfully acquired.

Summary of Requirements

Under this rule, importers are subject
to permitting, reporting and recording
keeping requirements applicable to
imports of the designated priority
species and species groups. The HTS
codes applicable to the products subject
to the requirements of this rule may be
revised from time to time by the
International Trade Commission. Any
such changes will be reflected in the
NMFS Implementation Guides for ACE
that are posted to the internet by CBP.
At the time of issuing this final rule,
entries of the fish and fish products
filed under the following HTS codes are
subject to the permitting and
recordkeeping requirements of this rule
and are designated in ACE as requiring
the additional NMFS data set in order
to obtain release of the inbound
shipment:

HTS code

Commodity description

0301940100
0301950000 ...
0302310000 ...
0302320000
0302330000
0302340000 ...
0302350100 ...
0302360000 ...
0302470010 ...
0302470090 ...
0302510010 ...
0302510090 ...
0302810010 ...
0302810090

TUNA BLUEFIN SOUTHERN LIVE.
TUNA ALBACORE FRESH.

TUNA YELLOWFIN FRESH.
TUNA SKIPJACK FRESH.

TUNA BIGEYE FRESH.

SWORDFISH STEAKS FRESH.
SWORDFISH FRESH.

GROUNDFISH COD NSPF FRESH.
SHARK DOGFISH FRESH.
SHARK NSPF FRESH.

TUNA BLUEFIN ATLANTIC, PACIFIC LIVE.

TUNA BLUEFIN ATLANTIC, PACIFIC FRESH.
TUNA BLUEFIN SOUTHERN FRESH.

GROUNDFISH COD ATLANTIC FRESH.
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0302895058 SNAPPER (LUTJANIDAE SPP.) FRESH.

0302895061 .... GROUPER FRESH.

0302895072 .... DOLPHIN FISH FRESH.

0303410000 .... TUNA ALBACORE FROZEN.

0303420020 TUNA YELLOWFIN WHOLE FROZEN.

0303420040 TUNA YELLOWFIN EVISCERATED HEAD-ON FROZEN.

0303420060 .... TUNA YELLOWFIN EVISCERATED HEAD-OFF FROZEN.

0303430000 .... TUNA SKIPJACK FROZEN.

0303440000 .... TUNA BIGEYE FROZEN.

0303450110 .... TUNA BLUEFIN ATLANTIC FROZEN.

0303450150 .... TUNA BLUEFIN PACIFIC FROZEN.

0303460000 .... TUNA BLUEFIN SOUTHERN FROZEN.

0303490200 .... TUNA NSPF FROZEN.

0303570010 .... SWORDFISH STEAKS FROZEN.

0303570090 .... SWORDFISH FROZEN.

0303630010 .... GROUNDFISH COD ATLANTIC FROZEN.

0303630090 .... GROUNDFISH COD NSPF FROZEN.

0303810010 .... SHARK DOGFISH FROZEN.

0303810090 .... SHARK NSPF FROZEN.

0303890067 .... SNAPPER (LUTJANIDAE SPP.) FROZEN.

0303890070 .... GROUPER FROZEN.

0304440010 .... GROUNDFISH COD ATLANTIC FILLET FRESH.

0304440015 .... GROUNDFISH COD NSPF FILLET FRESH.

0304450000 .... SWORDFISH FILLET FRESH.

0304530010 .... GROUNDFISH COD ATLANTIC MEAT FRESH.

0304530010 .... GROUNDFISH COD ATLANTIC MEAT FRESH.

0304530015 .... GROUNDFISH COD NSPF MEAT FRESH.

0304530015 .... GROUNDFISH COD NSPF MEAT FRESH.

0304540000 .... SWORDFISH MEAT FRESH.

0304711000 .... GROUNDFISH COD NSPF FILLET BLOCKS FROZEN >4.5KG.

0304711000 .... GROUNDFISH COD NSPF FILLET BLOCKS FROZEN >4.5KG.

0304715000 .... GROUNDFISH COD NSPF FILLET FROZEN.

0304715000 .... GROUNDFISH COD NSPF FILLET FROZEN.

0304870000 .... TUNA NSPF FILLET FROZEN.

0304895055 .... DOLPHINFISH FILLET FROZEN.

0304895055 .... DOLPHINFISH FILLET FROZEN.

0304911000 .... SWORDFISH MEAT FROZEN >6.8KG.

0304919000 .... SWORDFISH MEAT FROZEN NOT >6.8KG.

0304951010 .... GROUNDFISH COD NSPF MINCED FROZEN >6.8KG.

0304951010 .... GROUNDFISH COD NSPF MINCED FROZEN >6.8KG.

0304991190 .... TUNA NSPF MEAT FROZEN >6.8KG.

0305320010 .... GROUNDFISH COD NSPF FILLET DRIED/SALTED/BRINE.

0305494020 .... GROUNDFISH COD, CUSK, HADDOCK, HAKE, POLLOCK SMOKED.

0305510000 .... GROUNDFISH COD NSPF DRIED.

0305620010 .... GROUNDFISH COD NSPF SALTED MOISTURE CONTENT >50%.

0305620025 GROUNDFISH COD NSPF SALTED MOISTURE CONTENT BET 45-50%.

0305620030 GROUNDFISH COD NSPF SALTED MOISTURE CONTENT BET 43-45%.

0305620045 .... GROUNDFISH COD NSPF SALTED MOISTURE CONTENT NOT >43%.

0305620050 .... GROUNDFISH COD NSPF FILLET SALTED MOISTURE >50%.

0305620060 .... GROUNDFISH COD NSPF FILLET SALTED MOISTURE CONTENT 45-50%.

0305620070 .... GROUNDFISH COD NSPF FILLET SALTED MOISTURE CONTENT 43-45%.

0305620080 .... GROUNDFISH COD NSPF FILLET SALTED MOISTURE NOT >43%.

0305710000 .... SHARK FINS.

0306142000 .... CRABMEAT NSPF FROZEN.

0306144010 .... CRAB KING FROZEN.

0306144090 .... CRAB NSPF FROZEN.

0308110000 .... SEA CUCUMBERS LIVE/FRESH.

0308190000 .... SEA CUCUMBERS FROZEN/DRIED/SALTED/BRINE.

1604141010 .... TUNA NSPF IN ATC (FOIL OR FLEXIBLE) IN OIL.

1604141091 .... TUNA ALBACORE IN ATC (OTHER) IN OIL.

1604141099 .... TUNA NSPF IN ATC (OTHER) IN OIL.

1604142251 ... TUNA ALBACORE IN ATC (FOIL OR FLEXIBLE) NOT IN OIL IN QUOTA.

1604142259 .... TUNA ALBACORE IN ATC (OTHER) NOT IN OIL IN QUOTA.

1604142291 .... TUNA NSPF IN ATC (FOIL OR FLEXIBLE) NOT IN OIL IN QUOTA.

1604142299 TUNA NSPF IN ATC (OTHER) NOT IN OIL IN QUOTA.

1604143051 TUNA ALBACORE IN ATC (FOIL/FLEXIBLE) NOT IN OIL OVER QUOTA.

1604143059 .... TUNA ALBACORE IN ATC (OTHER) NOT IN OIL OVER QUOTA.

1604143091 .... TUNA NSPF IN ATC (FOIL OR FLEXIBLE) NOT IN OIL OVER QUOTA.

1604143099 .... TUNA NSPF IN ATC (OTHER) NOT IN OIL OVER QUOTA.

1604144000 .... TUNA NSPF NOT IN ATC NOT IN OIL >6.8KG.

1604145000 .... TUNA NSPF NOT IN ATC NOT IN OIL NOT >6.8KG.

1605100510 .... CRAB PRODUCTS PREPARED DINNERS IN ATC.

1605100590 .... CRAB PRODUCTS PREPARED DINNERS NOT IN ATC.

1605102010

CRABMEAT KING IN ATC.
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HTS code

Commodity description

1605102051 ...ooviiiice

1605104002 ....
1605104025 ....

1605104025 .....ceooiiiiiee

CRABMEAT KING FROZEN.

CRABMEAT SWIMMING (CALLINECTES) IN ATC.

CRABMEAT SWIMMING (CALLINECTES) FROZEN.
CRABMEAT SWIMMING (CALLINECTES) FROZEN.

Application of this rule to entries of
fish and fish products filed under the
following HTS codes is stayed pending
publication of an action in the Federal

Register lifting the stay and announcing
an effective date for shrimp and
abalone. After the effective date, these
HTS codes will be designated in ACE as

requiring a NMFS data set in order to
obtain release of the inbound shipment:

HTS code

Commodity description

0306160003 ....
0306160006 ....
0306160009 ....
0306160012 ....
0306160015
0306160018
0306160021 ...
0306160024 ...
0306160027 ...
0306160040 ....
0306170003 ....
0306170006 ....
0306170009 ....
0306170012 ...
0306170015 ...
0306170018 ...
0306170021 ...
0306170024 ....
0306170027 ...
0306170040 ....
0306260020 ...
0306260040 ....
0306270020 ....
0306270040
1605211000
1605291000 ....
1605570500 ....
1605576000

SHRIMP COLD-WATER SHELL-ON FROZEN <15.

SHRIMP COLD-WATER SHELL-ON FROZEN 15/20.

SHRIMP COLD-WATER SHELL-ON FROZEN 21/25.

SHRIMP COLD-WATER SHELL-ON FROZEN 26/30.

SHRIMP COLD-WATER SHELL-ON FROZEN 31/40.

SHRIMP COLD-WATER SHELL-ON FROZEN 41/50.

SHRIMP COLD-WATER SHELL-ON FROZEN 51/60.

SHRIMP COLD-WATER SHELL-ON FROZEN 61/70.

SHRIMP COLD-WATER SHELL-ON FROZEN >70.

SHRIMP COLD-WATER PEELED FROZEN.

SHRIMP WARM-WATER SHELL-ON FROZEN <15.

SHRIMP WARM-WATER SHELL-ON FROZEN 15/20.

SHRIMP WARM-WATER SHELL-ON FROZEN 21/25.

SHRIMP WARM-WATER SHELL-ON FROZEN 26/30.

SHRIMP WARM-WATER SHELL-ON FROZEN 31/40.

SHRIMP WARM-WATER SHELL-ON FROZEN 41/50.

SHRIMP WARM-WATER SHELL-ON FROZEN 51/60.

SHRIMP WARM-WATER SHELL-ON FROZEN 61/70.

SHRIMP WARM-WATER SHELL-ON FROZEN >70.

SHRIMP WARM-WATER PEELED FROZEN.

SHRIMP COLD-WATER SHELL-ON FRESH/DRIED/SALTED/BRINE.
SHRIMP COLD-WATER PEELED FRESH/DRIED/SALTED/BRINE.
SHRIMP WARM-WATER SHELL-ON FRESH/DRIED/SALTED/BRINE.

SHRIMPS AND PRAWNS, OTHER.

SHRIMP WARM-WATER PEELED FRESH/DRIED/SALTED/BRINE.
SHRIMPS AND PRAWNS, NOT IN AIRTIGHT CONTAINERS.

ABALONE PRODUCTS PREPARED DINNERS.
ABALONE PREPARED/PRESERVED.

When the above listed HTS codes are
listed in entry filings, the ASFIS 3-alpha
code indicating the scientific name will
be required to discern whether the
shipment offered for entry is subject to
additional data collection under the
Program. Highly processed fish products
(fish oil, slurry, sauces, sticks, balls,
cakes, puddings, and other similar
highly processed fish products) for
which the species of fish comprising the
product or the harvesting event(s) or
aquaculture operation(s) of the product
cannot be feasibly identified are not
subject to the requirements of this rule.
Therefore, HTS codes for such fish and
fish products have not been included in
the lists above. However, importers are
advised to determine if other NMFS
program requirements (e.g., TTVP) or
other agency requirements (e.g., Fish
and Wildlife Service, State Department,
Food and Drug Administration) have
ACE data reporting requirements
applicable to HTS codes used for entry
filing, whether or not those codes have

been identified for the Seafood
Traceability Program.

Data for Reporting and Recordkeeping

The NMFS data to be reported at entry
would be in addition to the information
required by CBP as part of normal entry
processing via the ACE portal. After
consideration of comments as outlined
above, this rule requires that, at the time
of entry for species covered by this rule,
importers of record would be required
to report the following information for
each entry (unless the Aggregated
Harvest Report exemption under
§ 300.324(b)(1) is applicable) in addition
to any other information that CBP and
other agencies, including NMFS,
currently require:

e Information on the entity(ies)
harvesting or producing the fish (as
applicable): Name and flag state of
harvesting vessel(s) and evidence of
authorization; Unique vessel
identifier(s) (if available); Type(s) of

fishing gear; Name(s) of farm or
aquaculture facility.

¢ Information on the fish that was
harvested and processed, including:
Species of fish (ASFIS code); Product
form (whole, gilled and gutted, etc.) at
point of first landing; Quantity and/or
weight of the product(s) as landed/
delivered.

¢ Information on where and when the
fish were harvested and landed: Area(s)
of wild-capture or aquaculture harvest;
Location(s) of aquaculture facility; Point
of first landing; Date of first landing or
removal from aquaculture facility; Name
of entity(ies) (processor, dealer, vessel)
to which fish was landed.

e The NMFS IFTP number issued to
the importer of record for the entry.

Additional information on each point
in the chain of custody regarding the
shipment of the fish or fish product to
point of entry into U.S. commerce is
established as a recordkeeping
requirement on the part of the importer
of record to ensure that information is
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readily available to NMFS to allow it to
trace the fish or fish product from the
point of entry into U.S. commerce back
to the point of harvest or production to
verify the information that is reported
upon entry. Such information could
include records regarding each
custodian of the fish and fish product,
including, as applicable, transshippers,
processors, storage facilities, and
distributors. The information contained
in the records must be provided to
NMEFS upon request and be sufficient
for NMF'S to conduct a trace back to
verify the veracity of the information
that is reported on entry. NMFS expects
that typical supply chain records that
are kept in the normal course of
businesses, including declarations by
harvesting/carrier vessels, bills of lading
and forms voluntarily used or required
under foreign government or
international monitoring programs
which include such information as the
identity of the custodian, the type of
processing, and the weight of the
product, would provide sufficient
information for NMFS to conduct a trace
back. In addition to relying on such
records, the trade may choose to use
model forms that NMFS has developed
to track and document chain of custody
information through the supply chain.

Reporting Mechanism

As explained above, this rule requires
that the importer of record, or entry filer
acting on their behalf, report the data
required via the ACE portal as part of
the CBP entry/entry summary process.
To this end, importers of record who
make entries under the designated HTS
codes are required to report the data
electronically through the ACE Partner
Government Agency Message Set for
NMFS (NMFS Message Set) and/or the
Digital Image System (DIS). The format
for the NMFS Message Set is designated
for each of the affected commodities (by
HTS code) and specified in the
following documents jointly developed
by NMFS and CBP and made available
to importers and other entry filers by
CBP (http://www.cbp.gov/trade/ace/
catair):

e CBP and Trade Automated Interface

Requirements—Appendix PGA
¢ CBP and Trade Automated Interface

Requirements—PGA Message Set
e Automated Broker Interface (ABI)

Requirements—Implementation

Guide for NMFS

To obtain the IFTP, U.S. importers of
record for designated priority species
covered by this rule and seafood
products derived from such species
must electronically submit their
application and fee for the IFTP via the

National Permitting System Web site
designated by NMFS (see ADDRESSES).
The fee charged for the IFTP will be
calculated, at least annually, in
accordance with procedures set forth in
Chapter 9 of the NOAA Finance
Handbook for determining the
administrative costs for special products
and services (http://
www.corporateservices.noaa.gov/
finance/Finance % 20Handbook.html);
the permit fee will not exceed such
costs. An importer of record who is
required to have an IFTP only needs one
IFTP. Separate permits are not required,
for example, if the imported species are
covered under more than one NMFS
import monitoring program or the
importer trades in more than one
covered species. Note, however, that for
some commodities, other agency
permits may also be required (e.g., U.S.
Fish and Wildlife Service permits for
products of species listed under the
Convention for International Trade in
Endangered Species).

Verification of Entries

To implement this regulation,
business rules are programmed into
ACE to automatically validate that the
importer of record has satisfied all of the
NMFS Message Set and document image
requirements as applicable to HTS
codes subject to this rule and other
applicable programs (e.g., all data fields
are populated and conform to format
and coding specifications, required
image files are attached). Absent
validation of the NMFS requirements in
ACE, the entry filed would be rejected
and the entry filer would be notified of
the deficiencies that must be addressed
in order for the entry to be certified by
ACE prior to release by NMFS and CBP.

In addition to automated validation of
the data submitted, entries may be
subject to verification by NMFS that the
supplied data elements are true and can
be corroborated via auditing procedures
(e.g., vessel was authorized by the flag
state, legal catch was landed to an
authorized entity, processor receipts
correspond to outputs). For shipments
selected for verification, if verification
of the data cannot be completed by
NMEF'S pre-release, NMFS may request
that CBP place a hold on a shipment
pending verification by NMFS or allow
conditional release, contingent upon
timely provision of records by the
importer of record to allow data
verification. Entries for which timely
provision of records is not provided to
NMFS or that cannot be verified as
lawfully acquired and non-fraudulent
by NMFS, will be subject to
enforcement or other appropriate action
by NMFS in coordination with CBP.

Such responses could include, but are
not limited to, a re-delivery order for the
shipment, exclusion from admission
into commerce of the shipment,
forfeiture of the fish or fish product, and
enforcement action against the entry
filer or importer of record.

To select entries for verification,
NMFS will work with CBP to develop
a specific program within ITDS to
screen information for the covered
commodities based on risk criteria. For
example, risk-based screening and
targeting procedures can be
programmed to categorize entries by
volume and certain attributes (e.g.,
ocean area of catch, vessel type or gear),
and then randomly select entries for
verification on a percentage basis within
groups of entries defined by the
associated attributes. In applying these
procedures, NMFS will implement a
verification scheme, including levels of
inspection sufficient to assure that
imports of the priority species are not
products of illegal fisheries and are not
fraudulently represented. Given the
volume of imports, and the perishable
nature of seafood, it would not likely be
cost-effective for most verifications to be
conducted on a pre-release basis.
However, the verification scheme may
involve targeted operations on a pre-
release basis that are focused on
particular products or ports of concern.

A verification program as described
above will facilitate a determination of
whether imported seafood has been
lawfully acquired and not
misrepresented and deter the infiltration
of illegally harvested and
misrepresented seafood into the supply
chain. In addition to such deterrent
effect, there may be price effects in that
illegal or would-be fraudulent seafood
would be diverted from the U.S. market
to lower value markets. Taken together,
deterrent and price effects would reduce
the incentives for IUU fishing
operations and for seafood fraud.
Conversely, authorized fisheries stand
to benefit from import monitoring
programs that aim to identify and
exclude products of IUU fishing and
seafood fraud, both through enhanced
market share and potentially higher
prices.

Trusted Trader Program

NMEF'S received comments on the
applicability of trusted trader programs
in response to the proposed rule.
Additionally, NMFS issued a separate
notice (81 FR 25646, April 29, 2016) to
specifically request comments on the
potential scope of a Commerce Trusted
Trader Program and how it could be
applied to streamline entry processing
for shipments subject to this rule. NMFS


http://www.corporateservices.noaa.gov/finance/Finance%20Handbook.html
http://www.corporateservices.noaa.gov/finance/Finance%20Handbook.html
http://www.corporateservices.noaa.gov/finance/Finance%20Handbook.html
http://www.cbp.gov/trade/ace/

Federal Register/Vol. 81, No. 237 /Friday, December 9, 2016 /Rules and Regulations

88993

is considering the comments received
and has determined that separate
rulemaking will be required to establish
the Commerce Trusted Trader Program
and how it would be integrated with the
Seafood Traceability Program.

Program Expansion

NMEF'S received comments on the lead
time needed for seafood trade
participants to implement potential
expansion of this rule, by inclusion of
additional species and/or additional
data elements. NMFS acknowledges the
need for adequate lead time for program
expansion and would implement
changes to reporting and recordkeeping
requirements for species and data
elements through notice and comment
rulemaking. Future proposed rules
would specify the fish and fish products
to be covered by the expanded program
and any changes to reporting and
recordkeeping requirements. The notice
of proposed rulemaking would direct
potentially affected parties to the
pertinent CBP documents (Appendix
PGA, PGA Message Set, Implementation
Guide for NMFS) that would be
developed jointly by NMFS and CBP to
provide the implementation details (e.g.,
species by HTS code, data elements,
message set format, DIS requirements).

International Cooperation and
Assistance

During the period prior to the
effective date of this rule, NMFS will
undertake a program of communication
and outreach to U.S. importers and
foreign exporters to ensure
understanding of the requirements of
this rule. Subject to the availability of
resources, NMFS intends to provide
technical assistance to exporting nations
to support compliance with the
requirements of this proposed rule,
including by providing assistance to
build capacity to: (1) Undertake
effective fisheries management; (2)
strengthen fisheries governance
structures and enforcement bodies to
combat IUU fishing and seafood fraud;
and (3) establish, maintain, or support
systems to enable export shipments of
fish and fish products to be traced back
to point of harvest.

Intersection With Other Applicable
Requirements

The requirements for additional data
collection at the time of entry into the
United States for imported fish and fish
products of, or derived from, the
priority species within the scope of this
final rule could intersect with data
collection requirements applicable to
imports of those same species under
other authorities, including programs

implemented by NMFS and other
agencies. Some of these authorities are
related to combating IUU fishing, while
other authorities are aimed at other
concerns such as managing bycatch in
commercial fisheries. Through use of
the ITDS single window, importers are
generally able to meet all applicable
requirements through a consolidated
entry filing. Importers should consult
the compliance guides issued by CBP
for NMFS and other agency import
monitoring programs (https://
www.cbp.gov/trade/ace/catair) to
determine all requirements that apply to
a specific import based on the HTS
codes within the scope of the respective
monitoring programs.

Classification

This rule implements MSA section
307(1)(Q), which makes it unlawful to
import, export, transport, sell, receive,
acquire, or purchase in interstate or
foreign commerce any fish taken,
possessed, transported, or sold in
violation of any foreign law or
regulation or any treaty or in
contravention of any binding
conservation measure adopted by an
international agreement or organization
to which the United States is a party.
See 16 U.S.C. 1857(1)(Q). The NMFS
Assistant Administrator has determined
that this final action is consistent with
the provisions of this and other
applicable laws.

Executive Order 12866

This rule has been determined to be
significant for the purposes of Executive
Order (E.O.) 12866 because it may raise
novel legal or policy issues arising out
of legal mandates, the President’s
priorities, or the principles set forth in
E.O. 12866. NMFS has prepared a final
regulatory impact review of this action,
which is available from NMFS (see
ADDRESSES). This analysis describes the
economic impact this proposed action,
if adopted, would have on U.S.
businesses and consumers.

The regulatory action, and its legal
basis, was described in the preamble of
the proposed rule. This rule requires a
permit (IFTP) for importers of species
within the scope of the program.
Additionally, information pertaining to
the harvest and landing of the product
prior to U.S. import is required at the
time of entry into U.S. commerce, and
certain records must be retained. NMFS
prepared a draft Regulatory Impact
Review (RIR) and released it for
comment in conjunction with the
proposed rule. NMFS received
numerous comments, particularly
focused on the costs of compliance with
the proposed requirements. In

consideration of comments received,
NMFS revised the RIR. With regard to
the possible economic effects of this
action, NMFS concludes that U.S.
entities would not be significantly
affected by this action because it does
not directly restrict trade in the
designated species and does not pose
entirely new burdens with regard to the
collection and submission of
information necessary to determine
product admissibility. Some of the data
proposed to be collected at entry or to
be subject to recordkeeping
requirements is already collected by the
seafood industry in order to comply
with food safety and product labeling
requirements. In addition, the majority
of the countries exporting fish and fish
products derived from the designated
priority species to the U.S. market also
export a number of these same fish and
fish products to the European Union
(EU) market. Consequently, many
harvesting states, port states, and
intermediary/exporting states that are
affected by this rule may already have
comparable information collection
systems in place to satisfy the
requirements of EU regulation on IUU
fishing.

NMEF'S has estimated that this rule
would affect 2,000 importers and 600
customs brokers making 215,000 entries
per year for the priority species subject
to the initial phase of the traceability
program. Total costs for permits,
software, data entry, recordkeeping and
data storage are estimated by NMFS to
amount to $7,875,000 in the first year
(including one-time broker software
acquisition), and $6,075,000 annually
thereafter.

However, to obtain an upper-bound
on estimated compliance costs, NMFS
calculated an alternative estimate using
information provided by NFI through
the E.O. 12866 regulatory review (http://
www.reginfo.gov/public/do/
viewEO12866Meeting?viewRule=
true&rin=0648-BF09&meetingld=
2004&acronym=0648-DOC/NOAA) as
well as NFI’s written comments on the
proposed rule (https://
www.regulations.gov/document?D=
NOAA-NMFS-2015-0122-0098).
Specifically, NMFS used NFI’s estimate
of cost per year for complex supply
chains. In certain instances, NMFS
revised the NFI assumptions and
resulting estimates where the
assumptions were based on an
inaccurate understanding of the rule or
to account for changes from the
proposed rule (e.g., the provision for
aggregated harvest reports of landings
by small vessels and small-scale
aquaculture).
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Based on NFI’s assumptions as
modified by NMFS and the
methodology applied to generate a cost
estimate suggested by NFI, NMFS
estimates an upper-bound estimate of
compliance cost for reporting,
recordkeeping and supply chain
auditing of $17,815,225 per year. A
species-by-species breakdown of that
cost estimate is provided in Table 11. A
total compliance cost for the program
must also include an additional
$2,500,000 in permit fees, ACE
reporting software and data storage
costs. Thus, the upper bound estimate
for compliance with all program
requirements is $20,315,225 for the first
year (including software acquisition)
and $18,515,225 thereafter. Given the
approximate $9 billion annual value of
seafood imports into the United States
for the priority species subject to the
initial phase of the seafood traceability
program, the estimated annual
compliance costs of about $5.5 to $18.5
million amount to less than one half of
one percent of product value. Copies of
the final RIR/FRFA are available from
NMF'S (see ADDRESSES).

Regulatory Flexibility Act

An Initial Regulatory Flexibility
Analysis (IRFA) was prepared, as
required by section 603 of the
Regulatory Flexibility Act (RFA). The
IRFA described the economic impact
this proposed rule will have on small
entities and includes a description of
the action, why it is being considered,
and the legal basis for this action. NMFS
received a number of comments on the
burden likely to be placed on small
businesses should the rule be
implemented. The purpose of the RFA
is to ameliorate, to the extent possible,
small businesses, small organizations,
and small governmental entities of
burdensome regulations and
recordkeeping requirements. Major
goals of the RFA are: (1) To increase
agency awareness and understanding of
the impact of their regulations on small
business, (2) to require agencies to
communicate and explain their findings
to the public, and (3) to encourage
agencies to use flexibility where
possible to provide regulatory relief to
small entities. The RFA emphasizes
predicting impacts on small entities as
a group distinct from other entities and
the consideration of alternatives that
may minimize the impacts while still
achieving the stated objective of the
action. In response to comments on the
IRFA, NMFS prepared a Final
Regulatory Flexibility Analysis (FRFA).
Below is a summary of the FRFA for this
final rule which was prepared in
conjunction with the RIR. Copies of the

final RIR/FRFA are available from
NMFS (see ADDRESSES).

The primary objective of the rule is to
collect or have access to additional data
on imported fish and fish products to
determine that they have been lawfully
harvested and are not misrepresented as
well as to deter illegally caught or
misrepresented seafood from entering
into U.S. commerce. These data
reporting and recordkeeping
requirements affect mainly importers of
seafood products, many of which are
small businesses. Given the level of
imports contributing to the annual
supply of seafood, collecting and
evaluating information about fish and
fish products sourced overseas are a part
of normal business practices for U.S.
seafood dealers. The permitting,
electronic reporting and recordkeeping
requirements proposed by this
rulemaking would build on current
business practices (e.g., information
systems to facilitate product recalls, to
maintain product quality, or to reduce
risks of food borne illnesses) and are not
estimated to pose significant adverse or
long-term economic impacts on small
entities.

In implementing the final rule, NMFS
estimates there will be approximately
2,000 new applicants for the IFTP, with
an estimated industry-wide increase to
importers of $60,000 in annual costs for
permit fees. Data sets to be submitted
electronically to determine product
admissibility are, to some extent, either
already collected by the trade in the
course of supply chain management,
already required to be collected and
submitted under existing trade
monitoring programs (e.g., tuna,
swordfish, toothfish), or collected in
support of third-party certification
schemes voluntarily adopted by the
trade. Incremental costs, separate from
the permit fees, are likely to consist of
developing interoperable systems to
ensure that the data are transmitted
along with the product to ensure the
information is available to the entry
filer. NMFS has estimated that the
software, data entry and recordkeeping
costs would amount to $7,875,000 in the
first year (including one-time broker
software acquisition), and $6,075,000
annually thereafter for importers to
submit data and retain records of
imports of the priority species subject to
the Program. An alternative approach to
estimating compliance costs yields an
upper bound estimate of $20,315,225 in
the first year and $18,515,225 annually
thereafter.

The rule applies to entities authorized
to import fish and fish products derived
from the designated species within the
scope of the Program. This rule has been

developed to avoid duplication or
conflict with any other Federal rules. To
the extent that the requirements of the
rule overlap with other reporting
requirements applicable to the
designated species, this has been taken
into account to avoid collecting data
more than once or by means other than
the single window (ACE portal). Given
the large volume of fish and fish
product imports to the U.S. market, the
number of exporting countries, and the
fact that traceability systems are being
increasingly used within the seafood
industry, it is not expected that this rule
will significantly affect the overall
volume of trade or alter trade flows in
the U.S. market for fish and fish
products that are legally harvested and
accurately represented.

NMFS considered several alternatives
in this rulemaking: The requirements
described in the proposed rule, a no-
action alternative and various
combinations of data reporting and
recordkeeping for the supply chain
information applicable to the priority
species. NMFS believes that the final
rule effectively implements the initial
phase of a traceability program as
envisioned by Recommendations 14 and
15 of the Task Force. In addition, it is
consistent with the existing requirement
that all applicable U.S. government
agencies are required to implement
ITDS under the authority of the SAFE
Port Act and Executive Order 13659,
Streamlining the Export/Import Process
(79 FR 10657, February 28, 2014). Also,
the Seafood Traceability Program takes
into account the burden of data
collection from the trade and the
government requirements for
admissibility determinations and has
mitigated that burden to the extent
possible by, among other things,
implementing the Aggregated Harvest
Report exemption as a change to the
final rule from the proposed rule.

National Environmental Policy Act

Under NOAA Administrative Order
(NAO 216-6), the promulgation of
regulations that are procedural and
administrative in nature are
categorically excluded from the
requirement to prepare an
Environmental Assessment. This final
regulation to implement a seafood
traceability program is procedural and
administrative in nature in that they
would impose reporting and
recordkeeping requirements for ongoing
authorized catch and trade activities.
There are no further restrictions on
fishing activity or trade in seafood
products relative to any existing laws or
regulations, either foreign or domestic.
Given the procedural and administrative
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nature of this rulemaking, an
Environmental Assessment was not
prepared.

Paperwork Reduction Act

This final rule contains a collection-
of-information requirement subject to
review and approval by OMB under the
Paperwork Reduction Act (PRA). This
requirement has been approved by OMB
and has been assigned Control Number
0648-0739. The information collection
burden for the requirements under this
rule (IFTP, harvest and landing data
submitted at entry, image files
submitted at entry, recordkeeping and
data storage, and provision of records of
supply chain information when selected
for audit) as applicable to imports of the
designated species is estimated to be
367,115 hours. Compliance costs are
estimated to total $60,000 for the permit
application fees, $1,800,000 for data
entry software, and $431,630 for data
storage. An upper bound estimate of
compliance costs for harvest event data
reporting in ACE, recordkeeping and
auditing is $11,742,311 annually.

IFTP Requirement: With the
requirement to obtain an IFTP under
this program, there would be
approximately 2,000 respondents who
would need approximately 5 minutes to
fill out the online IFTP form (estimate
consistent with that used for ITDS
proposed rule 0648—AX63) resulting in
a total annual burden of 167 hours and
a cost of $4,175. This estimate of the
number of entities that would be
required to obtain the permit under the
seafood traceability program is in
addition to those entities that would be
required to obtain the permit under the
ITDS rule. However, there may be some
overlap in that importers of multiple
seafood products that are covered under
more than one trade monitoring
program would not be required to obtain
a separate permit for each program. A
single, consolidated permit would
suffice for all commodities covered
under all programs.

Data Set Submission Requirement:
Data sets to be submitted electronically
to determine product admissibility are,
to some extent, either already collected
by the trade in the course of supply
chain management, already required to
be collected and submitted under
existing trade monitoring programs (e.g.,
tuna, swordfish, toothfish), or collected
in support of third party certification
schemes voluntarily adopted by the
trade. Incremental costs are likely to
consist of developing interoperable
systems to ensure that the data are
transmitted along with the product to
ensure the information is available to
the entry filer. Initial feedback from one

seafood importer indicates, however,
that importers may already have
arrangements with software developers
to update entry filing programs as
needed to address required changes so
no extra incremental costs may be
involved to accommodate this new
requirement.

Taking into account differences in
fisheries (small and large catch volume),
but also the allowance for aggregated
harvest reports by small scale vessels,
NMF'S estimates that the data entry
costs for vessel information would
average about $10.00 or 24 minutes for
each import. In addition to the vessel
information to be reported in each entry
filing, the NMFS Message Set requires
some header records and structural
records so that the data are correctly
interpreted when loaded into ACE, as
well as permit data for the importer.
NMFS estimates that the data entry
costs for this type of information to be
about 12 minutes or $5.00 per import.

Based on 2014 CBP import records of
seafood products derived from the
priority species subject to the
traceability program, it can be expected
that approximately 215,000 entries per
year would require a NMFS message set
reported via ACE. However, in the final
rule, NMFS has delayed shrimp and
abalone imports from harvest event data
reporting due to present concerns about
parity with harvest data reporting in the
U.S. domestic aquaculture sector.
Approximately 70,000 entries of shrimp
and abalone products would not
immediately require permitting, harvest
event data reporting in ACE, or chain-
of-custody recordkeeping on the part of
the U.S. importer. NMFS will request
approval of these information collection
requirements at the time that shrimp
and abalone imports will be included in
the Seafood Traceability Program. This
will be dependent on the establishment
of reporting and recordkeeping
requirements for the domestic
aquaculture industry through separate
actions by other agencies.

Therefore, excluding these shrimp
and abalone entries would incur
reporting and recordkeeping costs for
approximately 145,000 entries annually.
These 145,000 entries would be subject
to submission of harvest event data that
would require 36 minutes of data entry
each. The total increase in hours for the
145,000 responses for the data set
submission requirement would
therefore total 87,000 hours and labor
costs of $2,175,000@$25/hour.

Recordkeeping Requirement: The rule
also requires that the harvest event
records and the chain-of-custody
records be retained by the importer for
two years from cargo release. NMFS

estimates that organizing and filing the
records would require 24 minutes or
$10.00 for each entry subject to import
reporting. The burden for the NMFS-
specific recordkeeping requirements
under this rule would amount to 58,000
hours or $1,450,000 in labor costs,
excluding shrimp and abalone imports.
The burden for the NMFS-specific
recordkeeping requirements under this
rule would amount to 86,000 hours or
$2,150,000 in labor costs, when fully
implemented after the compliance date
for shrimp and abalone is established.

Alternative Estimate: As an
alternative estimate, NMFS considered
the NFI comments and modified certain
assumptions of NFI to account for
changes from the proposed rule. This
yielded a burden estimate of 289,769
hours for reporting and recordkeeping,
excluding the monitoring of shrimp and
abalone. Under this methodology (again
excluding shrimp and abalone), the
information collection burden attributed
to auditing of shipments is an additional
77,188 hours to assemble records
requested by NMFS.

Summary of Requirements: Assuming
that this rule would affect 2,000
importers and 600 customs brokers
making 215,000 entries per year for the
priority species subject to the initial
phase of the traceability program (once
shrimp and abalone imports are
included), the total burden estimated by
NMEFS for permits, data entry,
recordkeeping and audits would amount
to 189,317 hours, and labor costs of
$4,732,925 at $25/hour. However, in
consideration of public comments
received on the proposed rule, NMFS
calculated an alternative estimate for
reporting, recordkeeping. Assuming the
NFTI estimated cost of $32.00 per hour of
labor for the data reporting,
recordkeeping and auditing, the burden
hour estimate derived by applying the
NFI methodology as modified by NMFS
amounts to 328,913 hours for reporting
and recordkeeping and 227,813 hours
for auditing, yielding a total burden of
556,726 hours.

Excluding shrimp and abalone
imports lowers the NFI adjusted burden
estimate to 289,760 hours for reporting
and recordkeeping and 77,188 hours for
auditing, yielding a total burden of
367,115 hours. NMFS has requested,
and OMB has approved, the upper
bound (NFI) estimate, excluding shrimp
and abalone imports. A revision to the
approved information collection burden
will be requested of OMB when the
program is expanded to include shrimp
and abalone.

NMEF'S received public comment
regarding aspects of the information
collection, and has responded to those
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comments (see Comments and
Responses). In particular, NMFS revised
the model catch certificate and provided
instructions for each data element.
NMEFS concludes that data reporting is
necessary for the enforcement of the
import restrictions under MSA, that the
information collected is of practical
utility; that the burden estimate is as
accurate as possible pending
implementation of the rule; that ways to
enhance the quality, utility, and clarity
of the information to be collected were
considered and addressed; and that
ways to minimize the burden of the
collection of information, including
through the use of automated collection
techniques or other forms of information
technology have been applied.

Notwithstanding any other provision
of the law, no person is required to
respond to, and no person shall be
subject to penalty for failure to comply
with, a collection of information subject
to the requirements of the PRA, unless
that collection of information displays a
currently valid OMB control number.
The control number assigned to the
information collection contained in this
final rule is listed in the table appearing
at 15 CFR part 902. In addition, the table
is updated to reflect several other
information collections previously
approved by OMB under separate final
rules recently published by NMFS (RIN
0648—AV12, RIN 0648—-AX63) that are
affected by the revisions to 50 CFR part
300 subpart Q in this rule.

List of Subjects

15 CFR Part 902

Reporting and recordkeeping
requirements.

50 CFR Part 300

Exports, Fisheries, Fishing, Fishing
vessels, Illegal, Unreported or
unregulated fishing, Foreign relations,
Imports, International trade permits,
Treaties.

50 CFR Part 600

Administrative practice and
procedure, Confidential business
information, Fisheries, Fishing, Fishing
vessels, Foreign relations,
Intergovernmental relations, Penalties,
Reporting and recordkeeping
requirements, Statistics.

Dated: December 2, 2016.
Samuel D. Rauch III,
Deputy Assistant Administrator for
Regulatory Programs, National Marine
Fisheries Service.

For the reasons set out in the
preamble, 15 CFR part 902, 50 CFR part
300, subpart QQ, and 50 CFR part 600 are
amended as follows:

15 CFR Chapter IX—National Oceanic
and Atmospheric Administration,
Department of Commerce

PART 902—NOAA INFORMATION
COLLECTION REQUIREMENTS UNDER
THE PAPERWORK REDUCTION ACT:
OMB CONTROL NUMBERS

m 1. The authority citation for part 902
continues to read as follows:

Authority: 44 U.S.C. 3501 et seq.

m 2.In §902.1, the table in paragraph (b)
under “50 CFR” is amended by
removing the entries for “300.13,”
“300.14” and ““300.17,” and adding, in
numerical order, entries for “300.322,”
“300.323,” “300.324,” ““300.333,”
““300.336,” “300.337,” ““300.338,”
€300.339” and ‘“300.341” to read as
follows:

§902.1 OMB control numbers assigned
pursuant to the Paperwork Reduction Act.

* * * * *
(b) E N
Current OMB
CFR part or section where control No.
the information collection (all numbers
requirement is located begin with
0648-)
50 CFR:
-0732
-0732
-0739
-0304
-0304
-0304
-0304
-0304
-0304

* * * * *

50 CFR Chapter III—International
Fishing and Related Activities

PART 300—INTERNATIONAL
FISHERIES REGULATIONS

m 3. The authority citation for 50 CFR
part 300 continues to read as follows:

Authority: 16 U.S.C. 951 et seq., 16 U.S.C.
1801 et seq., 16 U.S.C. 5501 et seq., 16 U.S.C.
2431 et seq., 31 U.S.C. 9701 et seq.

m 4.In §300.321:

m a. Add, in alphabetical order, a
definition for ““Aggregated Harvest
Report™;

m b. Revise the definitions of “Catch and
Statistical Document/Documentation”,
“Documentation and data sets required
under this subpart” and “Fish or fish

products regulated under this subpart”;
and
m c. Add, in alphabetical order,
definitions for ‘“Harvest Event’”” and
“Seafood Traceability Program”.

The additions and revisions read as
follows:

§300.321 Definitions.
* * * * *

Aggregated Harvest Report means a
record made at a single collection point
on a single calendar day for aggregated
catches by multiple small-scale fishing
vessels (20 measured gross tons or less
or 12 meters length overall or less)
offloaded at that collection point on that
day, or for a landing by a vessel to
which the catches of one or more small-
scale vessels were transferred at sea. An
Aggregated Harvest Report also means a
record made at a single collection point
or processing facility on a single
calendar day for aggregated deliveries
from multiple small-scale aquaculture
facilities, where each aquaculture
facility delivers 1,000 kg or less to that
collection point or processing facility on
that day. An Aggregated Harvest Report
may not be used for information for
catches from vessels greater than 20
measured gross tons or 12 meters length
overall, and deliveries of more than
1000 kg from aquaculture facilities.

* * * * *

Catch and Statistical Document/
Documentation means a document or
documentation, in paper or electronic
form, accompanying regulated seafood
imports and exports that is submitted by
importers and exporters to document
compliance with TTVP, AMLR trade
program, and HMS ITP trade
documentation programs or the Seafood
Traceability Program as described in
this subpart.

* * * * *

Documentation and data sets required
under this subpart refers to
documentation and data that must be
submitted by an importer or exporter to
NMFS at the time of, or in advance of,
import, export, or re-export, as
applicable for those seafood products
regulated under the TTVP, AMLR trade
program, and HMS ITP or the Seafood
Traceability Program as described in
this subpart. The required data sets and
document images to be submitted for
specific programs and transactions are
posted by CBP as indicated in § 300.323.

Fish or fish products regulated under
this subpart means species and products
containing species regulated under this
subpart, and the AMLR trade program,
the HMS ITP, the TTVP, or the Seafood
Traceability Program.

Harvest Event means, for wild-capture
fisheries, the landing of fish in port or
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offloading of fish from a fishing vessel
that caught the fish to a carrier vessel at
sea or in port, and for aquaculture
production, the delivery of fish from the
facility to a consolidator or a processor.
For wild-capture fisheries, the harvest
event is considered to occur at the
fishing trip level, such that the harvest
event concludes at the time catch is
landed or offloaded from the catching
vessel. For fishing trips occurring in
more than one area, each area fished
during the trip must be identified in the

report on the harvest event.
* * * * *

Seafood Traceability Program means
the data reporting and recordkeeping
requirements established under
§300.324 and includes the permitting
requirements of § 300.322, and the
requirements under § 300.323 as they
pertain to species or species group
subject to the Seafood Traceability

Program.
* * * * *

m 5. Revise § 300.323 to read as follows:

§300.323 Reporting and Recordkeeping
Requirements.

(a) Reporting. Any person, including
a resident agent for a nonresident entity
(see 19 CFR 141.18), who imports as
defined in § 300.321, exports, or re-
exports fish or fish products regulated
under this subpart must file all data
sets, reports, and documentation as
required under the AMLR program,
HMS ITP, TTVP and Seafood
Traceability Program, and under other
regulations that incorporate by reference
the requirements of this subpart. For
imports, specific instructions for
electronic filing are found in Customs
and Trade Automated Interface
Requirements (CATAIR) Appendix PGA
(https://www.cbp.gov/document/
guidance/appendix-pga). For exports,
specific instructions for electronic filing
are found in Automated Export System
Trade Interface Requirements (AESTIR)
Appendix Q (https://www.cbp.gov/
document/guidance/aestir-draft-
appendix-q-pga-record-formats). For
fish and fish products regulated under
this subpart, an ACE entry filing or AES
export filing, as applicable, is required,
except in cases where CBP provides
alternate means of collecting NMFS-
required data and/or document images.

(b) Recordkeeping. A paper or
electronic copy of all documentation
and data sets required under this
subpart, and all supporting records
upon which an entry filing or export
declaration is made, must be maintained
by the importer of record or the
exporting principal party in interest as
applicable, and made available for

inspection, at the importer’s/exporter’s
place of business for a period of two
years from the date of the import, export
or re-export.

§300.324 [Redesignated as § 300.325]

m 6. Redesignate § 300.324 as § 300.325.

m 7. Add new § 300.324 and
immediately stay paragraph (a)(3)
indefinitely to read as follows:

§300.324 Seafood Traceability Program.

This section establishes a Seafood
Traceability Program which has data
reporting requirements at the time of
entry for imported fish or fish products
and recordkeeping requirements for fish
or fish products entered into U.S.
commerce. The data reported and
retained will facilitate enforcement of
section 307(1)(Q) of the Magnuson-
Stevens Act and the exclusion of
products from entry into U.S. commerce
that are misrepresented or the product
of illegal or unreported fishing. The data
reporting and recordkeeping
requirements under the program enable
verification of the supply chain of the
product offered for entry back to the
harvesting event(s). In addition, the
permitting requirements of § 300.322
pertain to importers of products within
the scope of the program.

(a)(1) For species or species groups
subject to this Seafood Traceability
Program, data is required to be reported
and retained under this program for all
fish and fish products, whether fresh,
frozen, canned, pouched, or otherwise
prepared in a manner that allows,
including through label or declaration,
the identification of the species
contained in the product and the
harvesting event. Data is not required to
be reported or retained under this
program for fish oil, slurry, sauces,
sticks, balls, cakes, pudding and other
similar fish products for which it is not
technically or economically feasible to
identify the species of fish comprising
the product or the harvesting event(s)
contributing to the product in the
shipment.

(2) The following species or species
groups are subject to this Seafood
Traceability Program: Atlantic Cod;
Pacific Cod; Blue Crab; Red King Crab;
Dolphinfish (Mahi Mahi); Grouper; Red
Snapper; Sea Cucumber; Sharks;
Swordfish; Tunas (Albacore, Bigeye,
Skipjack, Yellowfin, and Bluefin). The
harmonized tariff schedule (HTS)
numbers applicable to these species or
species groups are listed in the
documents referenced in paragraph (c)
of this section. Compliance with the
requirements of the Seafood Traceability
Program for these species or groups of

species is mandatory beginning January
1, 2018.

(3) The following species or species
groups are also subject to this Seafood
Traceability Program: Abalone and
Shrimp. The harmonized tariff schedule
(HTS) numbers applicable to these
species or species groups are listed in
the documents referenced in paragraph
(c) of this section. The Seafood
Traceability Program for these species or
species groups consists of two
components:

(i) The data reporting requirements of
paragraphs (b)(1) through (3) and (c) of
this section in conjunction with
§300.323(a); and

(ii) The permit requirements of
§300.322, the IFTP number reporting
requirement in paragraph (b)(4) of this
section in conjunction with
§ 300.323(a), and the recordkeeping
requirements of § 300.323(b) which
includes the recordkeeping of all
information specified in paragraphs (b)
and (e) of this section.

(b) In addition to data reporting
requirements applicable, pursuant to
other authorities and requirements set
out elsewhere in U.S. law and
regulation (e.g., under other NMFS
programs or U.S. Customs and Border
Protection (CBP) requirements), to the
particular commodity offered for entry,
the importer of record is required to
provide the following data set in ACE at
the time of entry for each entry
containing the species or species groups
listed under paragraph (a) of this
section:

(1) Information on the entity(ies)
harvesting or producing the fish: Name
and flag state of harvesting vessel(s) and
evidence of fishing authorization;
Unique vessel identifier(s) (if available);
Type(s) of fishing gear used to harvest
the fish; Name(s) of farm or aquaculture
facility. Vessel-, farm-, or aquaculture
facility-specific information is not
required if the importer of record
provides information from an
Aggregated Harvest Report, unless the
product offered for entry is subject to
another NMFS program that requires
data reporting or documentation at an
individual vessel, farm, or aquaculture
facility level.

(2) Information on the fish that was
harvested and processed: Species of fish
(Aquatic Sciences Fishery Information
System 3-alpha code as listed at http://
www.fao.org/); Product form(s) at the
point of first landing whether
unprocessed or processed prior to
landing/delivery; Quantity and/or
weight of the product(s) as landed/
delivered. When an Aggregated Harvest
Report is used, the importer must
provide all of the information under this
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paragraph (b)(2), but may provide the
total quantity and/or weight of the
product(s) as landed/delivered on the
date of the report.

(3) Information on where and when
the fish were harvested and landed:
Area(s) of wild-capture or aquaculture
location; Location of aquaculture
facility; Point(s) of first landing; Date(s)
of first landing, transshipment or
delivery; Name of entity(ies) (processor,
dealer, vessel) to which fish was landed
or delivered. When an Aggregated
Harvest Report is used, the importer
must provide all of the information
under this paragraph (b)(3). Some
product offered for entry may be
comprised of products from more than
one harvest event and each such harvest
event relevant to the contents of the
shipment must be documented;
however, specific links between
portions of the shipment and a
particular harvest event are not
required.

(4) The NMFS-issued IFTP number for
the importer of record.

(c) The importer of record, either
directly or through an entry filer, is
required to submit the data under
paragraph (b) of this section through
ACE as a message set and/or image files
in conformance with the procedures and
formats prescribed by the NMFS
Implementation Guide and CBP and
made available at: http://www.cbp.gov/
trade/ace/catair. All harvest events
contributing to the inbound shipment
must be reported, but links between
portions of the shipment and particular
harvest events are not required.

(d) Import shipments of fish or fish
products subject to this program may be
selected for inspection and/or the
information or records supporting entry
may be selected for audit, on a pre- or
post-release basis, in order to verify the
information submitted at entry. To
support such audits, the importer must
retain records of the information
reported at entry under paragraph (b) of
this section in electronic or paper
format, and make them available for
inspection, at the importer’s place of
business for a period of two years from
the date of the import.

(e) In addition to the entry
recordkeeping requirements specified at
19 CFR part 163 and § 300.323(b), the
importer of record is required to
maintain records containing information
on the chain of custody of the fish or
fish products sufficient to trace the fish
or fish product from point of entry into
U.S. commerce back to the point of
harvest, including individual or
Aggregated Harvest Reports, if any, and
information that identifies each
custodian of the fish or fish product

(such as any transshipper, processor,
storage facility or distributor). The latter
may include widely used commercial
documents such as declarations by the
harvesting/carrier vessels or bills of
lading. The importer must retain such
chain-of-custody records in electronic or
paper format, and make them available
for inspection, at the importer’s/
exporter’s place of business for a period
of two years from the date of the import.

m 8. Revise newly redesignated
§300.325 to read as follows:

§300.325 Prohibitions.

In addition to the prohibitions
specified in §§300.4, 300.117, and
300.189 and 600.725 and 635.71 of this
title, it is unlawful for any person
subject to the jurisdiction of the United
States to:

(a) Violate any provision of this
subpart, or the conditions of any IFTP
issued under this subpart;

(b) Import, export or re-export fish or
fish products regulated under this
subpart, including imports or exports
otherwise eligible for informal filing
procedures or the de minimis value
exemption from filing requirements
under CBP procedures, without a valid
IFTP as required under § 300.322 or
without submitting complete and
accurate information as required under
§300.323; and

(c) Import species listed in
§300.324(a) without a valid IFTP or
without submitting complete and
accurate information as required under
§300.324(b) and (c) or without
maintaining for inspection records as
required under § 300.324(d) and (e).

50 CFR Chapter VI—Fishery
Conservation and Management,
National Oceanic and Atmospheric
Administration, Department of
Commerce

PART 600—MAGNUSON-STEVENS
ACT PROVISIONS

m 9. The authority citation for part 600
continues to read as follows:

Authority: 5 U.S.C. 561 and 16 U.S.C.
1801 et seq.

m 10. In § 600.725, revise paragraph (a)
to read as follows:

§600.725 General prohibitions.

* * * * *

(a) Possess, have custody or control
of, ship, transport, offer for sale, sell,
purchase, land, import, export or re-
export, any fish or parts thereof taken or
retained in violation of the Magnuson-
Stevens Act or any other statute
administered by NOAA or any
regulation or permit issued thereunder,

or import, export, transport, sell,
receive, acquire, or purchase in
interstate or foreign commerce any fish
taken, possessed, transported, or sold in
violation of any foreign law or
regulation, or any treaty or in
contravention of a binding conservation
measure adopted by an international
agreement or organization to which the
United States is a party.

* * * * *

[FR Doc. 2016—29324 Filed 12—-8—16; 8:45 am]
BILLING CODE 3510-22-P

TENNESSEE VALLEY AUTHORITY
18 CFR Part 1301

Tennessee Valley Authority
Procedures

AGENCY: Tennessee Valley Authority.
ACTION: Final rule.

SUMMARY: The Tennessee Valley
Authority is amending its regulations
which contain TVA’s procedures for the
Privacy Act. These amendments reflect
changes in position titles and addresses;
conform references to Privacy Act
systems of records to the most current
publication of TVA’s Privacy Act
Systems Notices in the Federal Register;
and make other editorial changes.

DATES: Effective: December 9, 2016.

FOR FURTHER INFORMATION CONTACT:
Christopher A. Marsalis, Senior Privacy
Program Manager, Tennessee Valley
Authority, 400 W. Summit Hill Dr. (WT
5D), Knoxville, Tennessee 37902—1401;
telephone (865) 632—2467 or by email at
camarsalis@tva.gov.

SUPPLEMENTARY INFORMATION: Section
1301.24(a) originally contained specific
exemptions for the TVA system
“Employee Alleged Misconduct
Investigatory File—TVA.” Notice that
system of records was retired appeared
in 80 Federal Register 24012 (April 29,
2015). TVA is revising § 1301.24(a) to
replace the language for “Employee
Alleged Misconduct Investigatory File—
TVA” with the specific exemptions for
the TVA system ”” Nuclear Access
Authorization and Fitness for Duty
Records—TVA” which were first
published at 76 FR 1888 (January 11,
2011).

This rule was not published in
proposed form since it relates to agency
procedure and practice. TVA considers
this rule to be a procedural rule which
is exempt from notice and comment
under 5 U.S.C. 533(b)(3)(A). This rule is
not a significant rule for purposes of
Executive Order 12866 and has not been
reviewed by the Office of Management
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and Budget. As required by the
Regulatory Flexibility Act, TVA certifies
that these regulatory amendments will
not have a significant impact on small
business entities. Since this rule is
nonsubstantive, it is being made
effective December 9, 2016.

List of Subjects in 18 CFR Part 1301

Freedom of Information, Government
in the Sunshine, Privacy.

For the reasons stated in the
preamble, TVA amends 18 CFR part
1301 as follows:

PART 1301—PROCEDURES

m 1. The authority citation for part 1301
continues to read as follows:

Authority: 16 U.S.C. 831-831dd, 5 U.S.C.
552.

Subpart B—Privacy Act

m 2.In § 1301.12, revise paragraphs (d)
and (f) to read as follows:

§1301.12 Definitions.

* * * * *

(d) The term TVA system notice
means a notice of a TVA system
published in the Federal Register
pursuant to the Act. TVA has published
TVA system notices about the following
TVA systems:

Apprentice Training Records—TVA.
Personnel Files—TVA.

Discrimination Complaint Files—TVA.
Work Injury Illness System—TVA.
Employee Accounts Receivable—TVA.
Health Records—TVA.

Payroll Records—TVA.

Travel History Records—TVA.
Employment Applicant Files—TVA.
Grievance Records—TVA.

Employee Supplementary Vacancy

Announcement Records—TVA.
Consultant and Contractor Records—

TVA.

Nuclear Quality Assurance Personnel

Records—TVA.
Questionnaire—Land Use Surveys in

Vicinity of Proposed or Licensed

Nuclear Power Plant—TVA.
Radiation Dosimetry Personnel

Monitoring Records—TVA.
Retirement System Records—TVA.
Energy Program Participant Records—

TVA.

OIG Investigative Records—TVA.
Call Detail Records—TVA.
Project/Tract Files—TVA.
Section 26a Permit Application

Records—TVA.

U.S. TVA Police Records—TVA.
Wholesale, Retail, and Emergency Data

Files—TVA.

Nuclear Access Authorization and

Fitness for Duty Records—TVA.

* * * * *

(f) The term reviewing official means
TVA’s Senior Vice President, Chief
Human Resources Officer (or incumbent
of a successor position), or another TVA
official designated by the Senior Vice
President in writing to decide an appeal
pursuant to § 1301.19;

* * * * *

m 3.In § 1301.24, revise paragraph (a) to
read as follows:

§1301.24 Specific exemptions.

(a) The TVA system Nuclear Access
Authorization and Fitness for Duty
Records is exempt from subsections (d);
(€)(4)(H); and (£)(2), (3), and (4) of 5
U.S.C. 522a (section 3 of the Privacy Act
of 1974) to the extent that disclosure of
material would reveal the identity of a
source who furnished information to the
Government under an express promise
that the identity of the source would be
held in confidence, and to the extent
that disclosure of testing or examination
material would compromise the
objectivity or fairness of the testing or
examination process. This exemption is
pursuant to 5 U.S.C. 552a (k)(5) and (6).

* * * * *

Philip D. Propes,

Director, Enterprise Information Security and
Policy.

[FR Doc. 2016—29457 Filed 12—8-16; 8:45 am]
BILLING CODE 8120-08-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1
[TD 9801]
RIN 1545-BM46

Issue Price Definition for Tax-Exempt
Bonds

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Final regulations.

SUMMARY: This document contains final
regulations on the definition of issue
price for purposes of the arbitrage
investment restrictions that apply to tax-
exempt bonds and other tax-advantaged
bonds. These final regulations affect
State and local governments that issue
tax-exempt bonds and other tax-
advantaged bonds.
DATES: Effective date: These regulations
are effective on December 9, 2016.
Applicability date: For the date of
applicability, see § 1.148—11(m).
FOR FURTHER INFORMATION CONTACT:
Lewis Bell at (202) 317-6980 (not a toll-
free number).

SUPPLEMENTARY INFORMATION:

Paperwork Reduction Act

The collection of information
contained in these final regulations has
been reviewed and approved by the
Office of Management and Budget in
accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C.
3507(d)) under control number 1545—
1347. The collection of information in
these final regulations is in §1.148-
1(f)(2)(ii), which requires the
underwriter to provide to the issuer a
certification and reasonable supporting
documentation for use of the initial
offering price to the public, §1.148-
1(f)(2)(iii), which requires the issuer to
obtain a certification from the
underwriter for competitive sales, and
§ 1.148-1(f)(2)(iv), which requires the
issuer to identify in its books and
records the rule used to determine the
issue price of the bonds. The
respondents are issuers of tax-exempt
bonds that want to apply the special
rules in § 1.148-1(f)(2) to determine the
issue price of the bonds.

An agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless it displays a valid control
number assigned by the Office of
Management and Budget.

Books or records relating to a
collection of information must be
retained as long as their contents may
become material in the administration
of any internal revenue law. Generally
tax returns and tax return information
are confidential, as required by section
6103.

Background

This document contains amendments
to the Income Tax Regulations (26 CFR
part 1) on the arbitrage investment
restrictions under section 148 of the
Internal Revenue Code (Code). On June
18, 1993, the Department of the
Treasury (Treasury Department) and the
IRS published comprehensive final
regulations in the Federal Register (TD
8476, 58 FR 33510) on the arbitrage
investment restrictions and related
provisions for tax-exempt bonds under
sections 103, 148, 149, and 150. Since
that time, those final regulations have
been amended in various limited
respects, including most recently in
final regulations published in the
Federal Register (TD 9777, 81 FR
46582) on July 18, 2016 (the regulations
issued in 1993 and the various
amendments thereto are collectively
referred to as the Existing Regulations).

A notice of proposed rulemaking was
published in the Federal Register (78
FR 56842; REG-148659—-07) on
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September 16, 2013 (the 2013 Proposed
Regulations), which, among other
things, proposed to amend the
definition of “issue price.”
Subsequently, the Treasury Department
and the IRS withdrew § 1.148—1(f) of the
2013 Proposed Regulations regarding
the definition of issue price and
published another notice of proposed
rulemaking in the Federal Register (80
FR 36301; REG-138526—14) on June 24,
2015, which re-proposed a definition of
issue price (the 2015 Proposed
Regulations). Comments were received
and a public hearing was held on
October 28, 2015. After consideration of
all of the public comments, the Treasury
Department and the IRS adopt the 2015
Proposed Regulations, with revisions,
by this Treasury decision (the Final
Regulations).

Summary of Comments and
Explanation of Provisions

This section discusses the comments
received from the public regarding the
2015 Proposed Regulations. The
comments are available for public
inspection at www.regulations.gov. This
section also explains revisions made in
the Final Regulations.

1. Introduction

Under section 103, interest received
by investors on eligible State and local
bonds is exempt from Federal income
tax. As a result, tax-exempt bonds tend
to have lower interest rates than taxable
obligations. Section 148 generally limits
investment of proceeds of tax-exempt
bonds to investment yields that are not
materially higher than the yield on the
bond issue. Section 148 also generally
requires that excess investment earnings
be paid to the Federal Government at
periodic intervals. For purposes of these
arbitrage investment restrictions, section
148(h) provides that yield on an issue is
to be determined on the basis of the
issue price (within the meaning of
sections 1273 and 1274). The reason for
using issue price (rather than sales
proceeds less the costs of issuance) to
determine yield for purposes of section
148(h) is to ensure that issuers bear the
costs of issuance, rather than recover
these costs through arbitrage profits. See
H. Rep. No. 99-426, at 517 (1985). The
report of the Committee on Ways and
Means states that the Committee
believed that this requirement would
encourage issuers to scrutinize costs of
issuance more closely and would
encourage better targeting of the federal
subsidy associated with tax-exempt
bonds. Id., at 517-518. In general, the
lower the issue price for bonds bearing
a stated interest rate, the higher the
yield. An issuer has an economic

incentive to receive the highest price for
bonds and to pay the lowest yield. This
aligns with the purpose of the arbitrage
restrictions, which is to minimize
arbitrage investment benefits and
remove incentives to issue more tax-
exempt bonds, and thus to limit the
federal revenue cost of the tax subsidy
for tax-exempt bonds.

The issue price definition under the
Existing Regulations generally follows
the issue price definition used for
computing original issue discount on
debt instruments under sections 1273
and 1274, with certain modifications.
The definition of issue price under the
Existing Regulations provides generally
that the issue price of bonds that are
publicly offered is the first price at
which a substantial amount of the bonds
is sold to the public. The Existing
Regulations define a substantial amount
to mean ten percent. Further, the
Existing Regulations include a special
rule that applies a reasonable
expectations standard (rather than a
standard based on actual sales) to
determine, as of the sale date,? the issue
price for bonds for which a bona fide
public offering is made, based on
reasonable expectations regarding the
initial offering price. The issue prices of
bonds with different payment and credit
terms are determined separately. Tax-
exempt bond issues often include bonds
with different payment and credit terms
that generally sell at different prices.

The special rule in the Existing
Regulations that provides for the
determination of issue price as of the
sale date based on reasonable
expectations about the initial public
offering price aims, in part, to provide
certainty that the bonds will qualify as
tax-exempt bonds and meet State or
local requirements for debt issuance.
Generally, the sale date is the date when
the syndicate or sole underwriter in
contractual privity with the issuer signs
the agreement to buy the bonds from the
issuer and when the terms of the bond
issue are set. In the municipal bond
market, due largely to the serial
maturity structure and, in many cases,
an inability to sell a substantial amount
of each of the different maturities of the
bonds with different terms (for which
issue price must be determined
separately) by the sale date, issuers may
have difficulties in establishing the
issue price of all of the bonds included

1Under §1.150-1(c)(6), the sale date of a bond is
the first day on which there is a binding contract
in writing for the sale or exchange of the bond. By
comparison, under § 1.150-1(b), the issue date for
a bond is the date on which the issuer receives the
purchase price in exchange for that bond,
commonly referred to as the closing date or
settlement date.

within an issue by the sale date, unless
a special rule is available.

2. General Rule: Actual Sale of a
Substantial Amount of Bonds

Consistent with section 148(h), the
2015 Proposed Regulations proposed to
retain the rule that issue price generally
will be determined under the rules of
sections 1273 and 1274. The 2015
Proposed Regulations also proposed a
general rule similar to that in the
regulations under section 1273 that the
issue price of bonds issued for money is
the first price at which a substantial
amount of the bonds is sold to the
public. The 2015 Proposed Regulations
proposed to retain the rule in the
Existing Regulations that ten percent is
the measure of a substantial amount.
The 2015 Proposed Regulations also
proposed to retain the rule that the issue
prices of bonds with different payment
and credit terms are determined
separately.

Commenters recommended adding an
express rule to address the treatment of
private placements (for example, bank
loans), which in the municipal bond
industry typically do not involve
underwriters. Commenters also
recommended clarifying that an issuer
may use the general rule to determine
issue price even if the issuer had sought
to use the special rule based on the
initial offering price to the public
discussed in section 3 of this preamble.
The Treasury Department and the IRS
agree with these recommendations.

The Final Regulations retain the rules
in the Existing Regulations and the
general rule of the 2015 Proposed
Regulations that, for bonds issued for
money, the issue price is the first price
at which a substantial amount of the
bonds is sold to the public, and a
substantial amount is ten percent. In
addition, in response to comments, the
Final Regulations expressly provide
that, for a bond issued for money in a
private placement to a single buyer that
is not an underwriter or a related party
(as defined in § 1.150-1(b)) to an
underwriter, the issue price of the bond
is the price paid by that buyer. Further,
the Final Regulations clarify that for
bonds for which more than one rule for
determining issue price is available, for
example, the general rule and one of the
special rules discussed in sections 3 and
4 of this preamble, an issuer may select
the rule it will use to determine the
issue price for the bonds at any time on
or before the issue date of the bonds. On
or before the issue date of the bonds, the
issuer must identify the rule selected in
its books and records maintained for the
bonds.
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A commenter suggested that a specific
time on the sale date should be
established as the proper time for
determining issue price. The Treasury
Department and the IRS understand that
it has been a longstanding practice to
determine issue price on the sale date
without regard to a specific time and
that it is unlikely for bonds to be sold
to the public at different prices on that
date. Thus, the imposition of a specific
time deadline for such determination
seems unnecessary and would add to
the administrative burden. The Final
Regulations do not adopt this comment.

3. Special Rule for Use of the Initial
Offering Price to the Public

The 2015 Proposed Regulations
proposed a special rule that would
allow an issuer to treat the initial
offering price to the public as the issue
price as of the sale date, provided
certain requirements were met. That
proposed special rule (referred to as the
“alternative method” in the 2015
Proposed Regulations) proposed to
require that the lead underwriter (or
sole underwriter, if applicable) certify
certain matters, including that no
underwriter would sell bonds after the
sale date and before the issue date at a
price higher than the initial offering
price except if the higher price was the
result of a market change for the bonds
after the sale date (for example, due to
a change in market interest rates), and
that the lead underwriter provide the
issuer with supporting documentation
for the matters covered by the
certifications, including a justification
for any higher price based on a market
change. (This proposed requirement for
underwriters generally to hold the price
at no higher than the initial offering
price to the public until the issue date
is sometimes referred to herein as the
“hold-the-offering-price” requirement.)

Commenters favored a special rule to
allow use of the initial offering price to
the public to set the issue price as of the
sale date. Numerous commenters,
however, expressed concerns about
various aspects of the eligibility
requirements for this proposed special
rule. One concern expressed by
underwriters was that the requirement
for the lead underwriter to provide
certification as to the actions of the
entire underwriting syndicate or selling
group was overly broad. Instead,
underwriters recommended allowing
members of an underwriting syndicate
or a selling group to agree individually
to act in accordance with the specific
matters required under the special rule.
The Final Regulations adopt the
comment that each underwriter is
individually or severally responsible for

its agreement (rather than jointly
responsible with other underwriters).

Several commenters suggested that
the hold-the-offering-price requirement
would result in lower offering prices
and should not be included in the
special rule. One concern expressed
related to the differing time periods
between the sale date and the issue date
for various issuers. One commenter
recommended limiting the time period
for holding the price to six business
days after the sale date. Further,
notwithstanding the potential flexibility
in pricing afforded by the proposed
market change exception to the hold-
the-offering-price requirement,
commenters overwhelmingly objected to
this exception as unworkable because of
the absence of meaningful benchmarks
for municipal bond prices. Commenters
also expressed concern that use of this
exception could lead to audit disputes
over appropriate documentation to
support such price changes.

Accordingly, the Final Regulations
adopt a modified hold-the-offering-price
requirement that requires underwriters
to hold the price for offering and selling
unsold bonds at a price that is no greater
than the initial offering price to the
public for a shorter time period that
ends on the earlier of (1) the close of the
date that is the fifth (5th) business day
after the sale date or (2) the date on
which the underwriters have sold a
substantial amount of the bonds to the
public. Further, in response to the
overwhelming negative comments about
the proposed market change exception
to the proposed hold-the-offering-price
requirement, the Final Regulations omit
the market change exception.

The modified hold-the-offering-price
requirement in the Final Regulations
provides a standardized time period for
application of the requirement to bonds
regardless of the differing time periods
among issuers between sales and
closings of municipal bond issues.
Further, the shorter time period for this
requirement should reduce potential
associated risks to underwriters and
thereby limit the effects of this
requirement on initial pricing to issuers
and, at the same time, ensure that
market pricing behavior is consistent
with the initial offering price used for
issue price determinations.

Two commenters suggested
confirming that, for purposes of the
hold-the-offering-price requirement, an
underwriter may sell bonds to anyone at
a price that is lower (rather than higher)
than the initial offering price to the
public under this special rule. This
special rule expressly provides for this
result under the Final Regulations. One
commenter sought clarification that

underwriters may sell bonds to other
underwriters at prices that are higher
than the initial offering price to the
public under this special rule. Sales to
underwriters at such higher prices are
inconsistent with a purpose of this
special rule to use the initial offering
price to the public as a proxy for the
issuer’s agreement with the
underwriters about the maximum
amount of underwriters’ compensation
that is reflected in setting the issue
price. Thus, the Final Regulations
clarify that underwriters may not sell
the bonds at a price that is higher than
the initial offering price to the public.

Several commenters recommended a
different special rule that would base
determinations of issue price on sales of
an aggregate percentage of all of the
bonds included within an issue, as
distinguished from the bond-by-bond
method required to determine issue
price for bonds with different interest
rates, maturities, credits, or payment
terms under the Existing Regulations
and the 2015 Proposed Regulations.
Commenters recommended different
percentages of sales of aggregate
principal amounts of bonds within an
issue to determine issue price, including
25 percent, 50 percent, and 65 percent.

Although a rule that would focus on
actual sales of greater percentages of the
aggregate principal amounts of bonds
included within an issue to determine
issue price has potential utility, the
Treasury Department and the IRS have
concerns about the comparability of the
terms of unsold bonds with the terms of
sold bonds, which would serve as a
proxy for setting the issue price of the
unsold bonds, and about the attendant
potential complexity to ensure
appropriate comparability. Further, the
Treasury Department and the IRS have
concerns about selection of an
appropriate percentage of aggregate
sales for such a rule and whether issuers
would be able to sell the required
percentage of the aggregate principal
amount of bonds within the issue. The
public comments did not reflect any
consensus on an appropriate percentage
of aggregate sales for such a rule. In
addition, several of the comments in
favor of such a rule focused particularly
on the need for a more workable rule for
competitive sales. In response to this
concern, the Final Regulations provide
a simplified special rule for competitive
sales, as described in section 4 of this
preamble. Accordingly, the Final
Regulations do not adopt a rule that
would focus on actual sales of greater
percentages of the aggregate principal
amounts of bonds included within an
issue.



89002

Federal Register/Vol. 81, No. 237 /Friday, December 9, 2016 /Rules and Regulations

In summary, the Final Regulations
provide a special rule under which an
issuer may treat the initial offering price
to the public as the issue price of the
bonds as of the sale date if: (1) The
underwriters offered the bonds to the
public at a specified initial offering
price on or before the sale date, and the
lead underwriter in the underwriting
syndicate or selling group (or, if
applicable, the sole underwriter)
provides, on or before the issue date, a
certification to that effect to the issuer,
together with reasonable supporting
documentation for that certification,
such as a copy of the pricing wire or
equivalent communication; and (2) each
underwriter agrees in writing that it will
neither offer nor sell the bonds to any
person at a price that is higher than the
initial offering price during the period
starting on the sale date and ending on
the earlier of the close of the fifth (5th)
business day after the sale date, or the
date on which the underwriters have
sold a substantial amount of the bonds
to the public at a price that is no higher
than the initial offering price to the
public.

4. Special Rule for Competitive Sales

Numerous commenters, including
four States, strongly urged a streamlined
special rule for competitive sales to
allow the reasonably expected initial
offering price to the public reflected in
the winning bid in a competitive sale to
establish the issue price without a hold-
the-offering-price requirement or other
restrictions. Commenters suggested that
the public bidding process for pricing
municipal bonds in competitive sales
itself provides a sufficient basis to
achieve the best pricing for issuers. The
Treasury Department and the IRS
recognize that competitive sales favor
competition and price transparency that
may result in better pricing for issuers.
The Final Regulations adopt these
comments and provide that, for bonds
issued for money pursuant to an eligible
competitive sale, an issuer may treat the
reasonably expected initial offering
price to the public of the bonds as the
issue price of the bonds as of the sale
date if the issuer obtains a certification
from the winning bidder regarding the
reasonably expected initial offering
price to the public of the bonds upon
which the price in the winning bid is
based.

For purposes of this special rule, the
Final Regulations define competitive
sale to mean a sale of bonds by an issuer
to an underwriter that is the winning
bidder in a bidding process in which the
issuer offers the bonds for sale to
underwriters at specified written terms
and that meets the following

requirements: (1) The issuer
disseminates the notice of sale to
potential underwriters in a manner
reasonably designed to reach potential
underwriters; (2) all bidders have an
equal opportunity to bid; (3) the issuer
receives bids from at least three
underwriters of municipal bonds who
have established industry reputations
for underwriting new issuances of
municipal bonds; and (4) the issuer
awards the sale to the bidder who offers
the highest price (or lowest interest
cost).

5. Definitions

The 2015 Proposed Regulations
proposed to define the term “public” for
purposes of determining the issue price
of tax-exempt bonds to mean any person
other than an underwriter or a related
party to an underwriter. Several
commenters recommended expanding
the definition of public to include
related parties to underwriters. This
recommended change would allow
various affiliates of underwriters, such
as entities involved in proprietary
trading, to qualify as members of the
public for purposes of determining issue
price. The Final Regulations do not
adopt this comment. The Final
Regulations retain this related party
restriction on the definition of the
public as a safeguard to protect against
potential abuse.

The 2015 Proposed Regulations
proposed to define “underwriter” to
include: (1) Any person that
contractually agrees to participate in the
initial sale of the bonds to the public by
entering into a contract with the issuer
or into a contract with a lead
underwriter to form an underwriting
syndicate and (2) any person that, on or
before the sale date, directly or
indirectly enters into a contract or other
arrangement with any of the foregoing to
sell the bonds. Numerous commenters
expressed significant concern that the
phrase “other arrangement” in the
definition of underwriter was vague and
unworkable. One commenter asked if
distribution arrangements (for example,
a retail distribution contract between a
member of an underwriting syndicate or
selling group and another dealer that is
not in the syndicate or selling group)
were included. Another commenter
suggested changes to clarify that a
contract to sell the bonds be limited to
a contract with respect to the initial sale
of the bonds to the public. In response
to these comments, the Final
Regulations omit the phrase “‘or other
arrangement” from the definition of
underwriter. The Final Regulations also
clarify that covered agreements must
relate to the initial sale of the bonds to

the public and that these agreements
include retail distribution agreements.

6. Standard for Reliance on
Certifications and Consequences of
Violations

The 2015 Proposed Regulations
proposed a standard that would limit an
issuer’s ability to rely on certifications
from underwriters to circumstances in
which an issuer did not know or have
reason to know, after exercising due
diligence, that the certifications were
false. Several commenters expressed
concerns about this proposed standard
for reliance on certifications. One
commenter expressed particular
concern that the proposed standard
appeared to be higher than or different
from the general due diligence standard
for determining reasonable expectations
that bonds are not arbitrage bonds under
§ 1.148-2(b) of the Existing Regulations.
The existing definition of reasonable
expectations, found in § 1.148-1(b) of
the Existing Regulations, treats an
issuer’s expectations or actions as
reasonable only if a prudent person in
the same circumstances as the issuer
would have those same expectations or
take those same actions, based on all the
objective facts and circumstances. One
commenter also sought confirmation
that issuers could rely on certifications
from underwriters without independent
verification.

In response to the comments, the
Final Regulations omit the proposed
special standard for reliance on
underwriters’ certifications. Instead, the
existing due diligence standard under
the Existing Regulations for reasonable
expectations or reasonableness will
apply to any certification under the
Final Regulations. For example, this
existing due diligence standard will
apply under the special rule on
competitive sales to an issuer’s reliance
on a certification from the winning
bidder regarding the reasonably
expected initial offering price to the
public of the bonds upon which the
price in the winning bid is based.

Several commenters urged providing
conclusive legal certainty for issue price
determinations as of the sale date based
on receipt of required underwriter
certifications without regard to whether
such certifications subsequently proved
to be false. Although the Final
Regulations generally will allow issuers
to establish the issue price as of the sale
date, the Final Regulations do not adopt
this comment. Accordingly, a failure to
meet a specific eligibility requirement of
a rule for determining issue price, such
as an underwriter’s breach of its hold-
the-offering-price agreement under the
special rule for use of initial offering
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price, will result in a failure to establish
issue price under that rule and a
redetermination of issue price under a
different rule. The potential invalidation
of an issue price determination is
important to ensure compliance with
the arbitrage restrictions and the legal
availability of penalties against
underwriters for false statements. A
false statement by an underwriter in a
certification or in the agreement among
underwriters under one of these special
rules may result in a penalty against the
underwriter under section 6700,
depending on the facts and
circumstances.

In accordance with section 6001, the
issuer must maintain reasonable
documentation in its books and records
to support its issue price
determinations. In addition, the Final
Regulations require that the issuer
obtain from the underwriter certain
certifications and other reasonable
supporting documentation such as a
pricing wire to establish its issue price
determination under a specific rule in
the Final Regulations. A certification
from the underwriter of the first price at
which ten percent of the bonds were
sold to the public is an example of
reasonable supporting documentation to
establish the issue price of the bonds
under the general rule in the Final
Regulations.

7. Other Comments

A commenter requested a special rule
under section 148 to determine issue
price in a debt-for-debt exchange,
including an exchange resulting from a
significant modification under § 1.1001—
3. Under the special rule, an issuer
would have the option to use a tax-
exempt bond’s stated principal amount
as the issue price rather than the issue
price that otherwise would apply under
section 1273 or 1274. The commenter
requested the rule because, in the
commenter’s experience, the stated
interest rate on a tax-exempt bond
issued in a debt-for-debt exchange was
generally less than the adjusted
applicable Federal rate (AAFR) used
under section 1288 to determine
whether the bond has adequate stated
interest for purposes of section 1274. In
this situation, the issue price of the
bond would be less than the bond’s
stated principal amount, resulting in an
arbitrage yield that is higher than it
otherwise would be if the bond were
treated as issued for an amount equal to
the bond’s stated principal amount. The
Final Regulations do not include such a
rule because, since the date of the
commenter’s request, the method to
determine the AAFR has been modified
in TD 9763, 81 FR 24482 (April 26,

2016). As a result of this modification,
it is more likely that the issue price of

a tax-exempt bond issued in a debt-for-
debt exchange will be the bond’s stated
principal amount under section 1273 or
1274 (for example, because the AAFR
will not be greater than the
corresponding applicable Federal rate
for taxable bonds, as it was in certain
years before the modification).

In addition, some commenters
recommended allowing the use of issue
price as defined for arbitrage purposes
in applying various limitations for other
tax-exempt bond purposes, such as
those based on principal amounts, face
amounts, and sale proceeds. The Final
Regulations do not adopt this
recommendation because it raises issues
that are beyond the scope of the 2015
Proposed Regulations, and the
recommended extension of the
application of the definition of issue
price beyond arbitrage purposes
appropriately warrants a separate
opportunity for public comment. The
Treasury Department and the IRS,
however, expect to consider this
recommendation in connection with
future guidance.

Applicability Date

The Final Regulations apply to bonds
that are sold on or after June 7, 2017.

Special Analyses

Certain IRS regulations, including
these Final Regulations, are exempt
from the requirements of Executive
Order 12866, as supplemented by
Executive Order 13563. Therefore, a
regulatory impact assessment is not
required.

It is hereby certified that these Final
Regulations will not have a significant
economic impact on a substantial
number of small entities. This
certification is based generally on the
fact that any effect on small entities by
these rules generally flows from section
148 of the Code. Section 148(h) of the
Code requires the yield on an issue of
bonds to be determined on the basis of
issue price (within the meaning of
sections 1273 and 1274). Under section
1273(b), the issue price is the first price
at which a substantial amount of the
bonds is sold to the public. Section
1.148-1(f)(2) of the Final Regulations
gives effect to the statute by requiring
the issuer to (1) obtain certain
documentation from the underwriter,
which is the party that sells the bonds
to the public, to support the issuer’s
determination of issue price and (2)
indicate in its books and records the
rule used by the issuer to determine
issue price. This information will be
used to support the issue price of the

bonds for audit and other purposes. Any
economic impact of obtaining this
information is minimal because most of
the information already is provided to
issuers by the underwriters under
existing industry practices. Accordingly,
these changes do not add to the impact
on small entities imposed by the
statutory provision. Therefore, a
Regulatory Flexibility Analysis under
the Regulatory Flexibility Act (5 U.S.C.
chapter 6) is not required.

Pursuant to section 7805(f) of the
Code, the 2015 Proposed Regulations
preceding these Final Regulations were
submitted to the Chief Counsel for
Advocacy of the Small Business
Administration for comment on its
impact on small business, and no
comments were received.

Drafting Information

The principal authors of these
regulations are Johanna Som de Cerff
and Lewis Bell, Office of Associate
Chief Counsel (Financial Institutions
and Products), IRS. However, other
personnel from the Treasury
Department and the IRS participated in
their development.

List of Subjects in 26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

Adoption of Amendments to the
Regulations

Accordingly, 26 CFR part 1 is
amended as follows:

PART 1—INCOME TAXES

m Paragraph 1. The authority citation
for part 1 continues to read in part as
follows:

Authority: 26 U.S.C. 7805 * * *

m Par. 2. Section 1.148-0(c) is amended
by adding entries for §§ 1.148—1(f) and
1.148-11(m) to read as follows:

§1.148-0 Scope and table of contents.

* * * * *
(C)* EE

§1.148-1 Definitions and elections.
* * * * *

f) Definition of issue price.
) In general.

) Bonds issued for money.
) Definitions.

) Other special rules.

* * * * *

(
(1
(2
(3
(4

§1.148-11 Effective/applicability dates.
* * * * *

(m) Definition of issue price.
m Par. 3. Section 1.148-1 is amended by
revising the definition of “Issue price”
in paragraph (b) and adding paragraph
(f) to read as follows:
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§1.148-1 Definitions and elections. public as of the sale date upon which which the regional firm participates in
* * * * * the price in the winning bid is based. the initial sale of the bonds to the

(b) * * * (iv) Choice of rule for determining public).

Issue price means issue price as
defined in paragraph (f) of this section.

* * * * *

(f) Definition of issue price—(1) In
general. Except as otherwise provided
in this paragraph (f), “issue price” is
defined in sections 1273 and 1274 and
the regulations under those sections.

(2) Bonds issued for money—i)
General rule. Except as otherwise
provided in this paragraph (f)(2), the
issue price of bonds issued for money is
the first price at which a substantial
amount of the bonds is sold to the
public. If a bond is issued for money in
a private placement to a single buyer
that is not an underwriter or a related
party (as defined in § 1.150-1(b)) to an
underwriter, the issue price of the bond
is the price paid by that buyer. Issue
price is not reduced by any issuance
costs (as defined in §1.150-1(b)).

(ii) Special rule for use of initial
offering price to the public. The issuer
may treat the initial offering price to the
public as of the sale date as the issue
price of the bonds if the requirements of
paragraphs (f)(2)(ii)(A) and (B) of this
section are met.

(A) The underwriters offered the
bonds to the public for purchase at a
specified initial offering price on or
before the sale date, and the lead
underwriter in the underwriting
syndicate or selling group (or, if
applicable, the sole underwriter)
provides, on or before the issue date, a
certification to that effect to the issuer,
together with reasonable supporting
documentation for that certification,
such as a copy of the pricing wire or
equivalent communication.

(B) Each underwriter agrees in writing
that it will neither offer nor sell the
bonds to any person at a price that is
higher than the initial offering price to
the public during the period starting on
the sale date and ending on the earlier
of the following:

(1) The close of the fifth (5th) business
day after the sale date; or

(2) The date on which the
underwriters have sold a substantial
amount of the bonds to the public at a
price that is no higher than the initial
offering price to the public.

(iii) Special rule for competitive sales.
For bonds issued for money in a
competitive sale, an issuer may treat the
reasonably expected initial offering
price to the public as of the sale date as
the issue price of the bonds if the issuer
obtains from the winning bidder a
certification of the bonds’ reasonably
expected initial offering price to the

issue price. If more than one rule for
determining the issue price of the bonds
is available under this paragraph (f)(2),
at any time on or before the issue date,
the issuer may select the rule it will use
to determine the issue price of the
bonds. On or before the issue date of the
bonds, the issuer must identify the rule
selected in its books and records
maintained for the bonds.

(3) Definitions. For purposes of this
paragraph (f), the following definitions
apply: N

(i) Competitive sale means a sale of
bonds by an issuer to an underwriter
that is the winning bidder in a bidding
process in which the issuer offers the
bonds for sale to underwriters at
specified written terms, if that process
meets the following requirements:

(A) The issuer disseminates the notice
of sale to potential underwriters in a
manner that is reasonably designed to
reach potential underwriters (for
example, through electronic
communication that is widely circulated
to potential underwriters by a
recognized publisher of municipal bond
offering documents or by posting on an
Internet-based Web site or other
electronic medium that is regularly used
for such purpose and is widely available
to potential underwriters);

(B) All bidders have an equal
opportunity to bid (within the meaning
of § 1.148-5(d)(6)(iii)(A)(6));

(C) The issuer receives bids from at
least three underwriters of municipal
bonds who have established industry
reputations for underwriting new
issuances of municipal bonds; and

(D) The issuer awards the sale to the
bidder who submits a firm offer to
purchase the bonds at the highest price
(or lowest interest cost).

(ii) Public means any person (as
defined in section 7701(a)(1)) other than
an underwriter or a related party (as
defined in §1.150-1(b)) to an
underwriter.

(iii) Underwriter means:

(A) Any person (as defined in section
7701(a)(1)) that agrees pursuant to a
written contract with the issuer (or with
the lead underwriter to form an
underwriting syndicate) to participate in
the initial sale of the bonds to the
public; and

(B) Any person that agrees pursuant to
a written contract directly or indirectly
with a person described in paragraph
(£)(3)(iii)(A) of this section to participate
in the initial sale of the bonds to the
public (for example, a retail distribution
agreement between a national lead
underwriter and a regional firm under

(4) Other special rules. For purposes
of this paragraph (f), the following
special rules apply:

(i) Separate determinations. The issue
price of bonds in an issue that do not
have the same credit and payment terms
is determined separately. The issuer
need not apply the same rule to
determine issue price for all of the
bonds in the issue.

(ii) Substantial amount. Ten percent
is a substantial amount.

(iii) Bonds issued for property. If a
bond is issued for property, the adjusted
applicable Federal rate, as determined
under section 1288 and §1.1288-1, is
used in lieu of the applicable Federal
rate to determine the bond’s issue price
under section 1274.

m Par. 4. Section 1.148-11 is amended
by adding paragraph (m) to read as
follows:

§1.148-11 Effective/applicability dates.
* * * * *

(m) Definition of issue price. The
definition of issue price in § 1.148-1(b)
and (f) applies to bonds that are sold on
or after June 7, 2017.

John Dalrymple,

Deputy Commissioner for Services and
Enforcement.

Approved: November 22, 2016.
Mark J. Mazur,
Assistant Secretary of the Treasury for Tax
Policy.
[FR Doc. 2016-29486 Filed 12—8-16; 8:45 am]
BILLING CODE 4830-01-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 301
[TD 9802]
RIN 1545-BN64

Disclosures of Return Information
Reflected on Returns to Officers and
Employees of the Department of
Commerce for Certain Statistical
Purposes and Related Activities

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Temporary regulations.

SUMMARY: This document contains
temporary regulations that authorize the
disclosure of certain items of return
information to the Bureau of the Census
(Bureau) in conformance with section
6103(j)(1) of the Internal Revenue Code
(Code). These temporary regulations are
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made pursuant to a request from the
Secretary of Commerce. These
temporary regulations also provide
clarifying language for an item of return
information and remove duplicative
paragraphs contained in the existing
regulations. These temporary
regulations require no action by
taxpayers and have no effect on their tax
liabilities. Thus, no taxpayers are likely
to be affected by the disclosures
authorized by this guidance. The text of
the temporary regulations also serves as
the text of the proposed regulations set
forth in the Proposed Rules section in
this issue of the Federal Register.
DATES: Effective Date: These temporary
regulations are effective on December 9,
2016.

Applicability Date: For dates of
applicability, see § 301.6103(j)(1)-1T(e).
FOR FURTHER INFORMATION CONTACT:
William Rowe, (202) 317—-6834 (not a
toll-free number).

SUPPLEMENTARY INFORMATION:

Background and Explanation of
Provisions

This document contains amendments
to 26 CFR part 301. Section 6103(j)(1)(A)
of the Internal Revenue Code authorizes
the Secretary of the Treasury (Secretary)
to furnish, upon written request by the
Secretary of Commerce, such returns or
return information as the Secretary may
prescribe by regulation to officers and
employees of the Bureau for the purpose
of, but only to the extent necessary in,
the structuring of censuses and national
economic accounts and conducting
related statistical activities authorized
by law. Section 301.6103(j)(1)-1 of the
existing regulations further defines such
purposes by reference to 13 U.S.C.
chapter 5 and provides an itemized
description of the return information
authorized to be disclosed for such
purposes.

By letter dated August 2, 2016, the
Secretary of Commerce requested
amendments to § 301.6103(j)(1)-1 to
allow disclosure of several additional
items of return information to the
Bureau for purposes of its economic
statistics program, structuring the
censuses, and related program
evaluations. The Secretary of
Commerce’s letter lists the additional
items of return information requested
based on the Bureau’s specific need for
each item of information.

The Secretary of Commerce’s letter
requested additional expense items from
business tax returns in order to improve
the expense data that is collected by the
Bureau. Specifically, the Secretary of
Commerce requested disclosure of the
following enumerated components of

total expenses or total deductions from
business tax returns (Forms 1065, Forms
in the 1120 series, and Form 1040,
Schedule G, E or C/EZ): (1) Repairs (and
maintenance) expense; (2) rents (or
lease) expense; (3) taxes and licenses
expense; (4) interest expense, including
mortgage or other interest; (5)
depreciation expense; (6) depletion
expense; (7) advertising expense; (8)
pension and profit-sharing plans
(retirement plans) expense; (9)
employee benefit programs expense;
(10) utilities expense; (11) supplies
expense; (12) contract labor expense;
and (13) management (and investment
advisory) fees. The Secretary of
Commerce has also requested purchases
from Form 1125-A and the following
additional items from Form 1040,
Schedule C: (1) Materials and supplies;
and (2) purchases less cost of items
withdrawn for personal use. The
Secretary of Commerce determined that
these additional items are needed to
evaluate the quality of expense data
collected from surveys and to improve
the Bureau’s imputation models as the
Bureau faces a trend of rising non-
response rates in its surveys.

The Secretary of Commerce’s letter
also requested additional items of return
information from business tax returns
for the purpose of directing a high
proportion of research and development
surveys towards businesses with known
research activities. Specifically, the
Secretary of Commerce requested the
following additional items of return
information from Forms 6765 (when
filed with corporation income tax
returns): (1) Cycle posted; and (2) the
research tax credit amount to be carried
over to a business return, schedule, or
form. The Secretary of Commerce
determined that the amount of research
tax credit is needed to improve the
coverage and reliability of surveys that
collect research and development data,
and determined that the cycle posted is
needed in order to align the research tax
credit with the appropriate survey year
for sampling purposes.

The Secretary of Commerce’s letter
also requested additional items of return
information for purposes of maintaining
a centralized, continuous Business
Register that comprehensively lists and
characterizes United States business
establishments and their domestic
parent enterprises. The Business
Register provides the central business
list necessary to support the Bureau’s
economic census and survey activities.
Specifically, the Secretary of Commerce
requested the following additional items
of return information from employment
tax returns: (1) If a business has closed
or stopped paying wages; (2) final date

a business paid wages; and (3) ifa
business is a seasonal employer and
does not have to file a return for every
quarter of the year. The Secretary of
Commerce has determined that these
items of return information are vital to
reducing or eliminating costly mailings
to businesses that have closed or are
seasonal in nature. The Secretary of
Commerce also requested the electronic
system filing indicator from business tax
returns and the cycle from the IRS’s
Business Master Files. The Secretary of
Commerce determined that the
electronic system filing indicator is
needed to help establish the ideal
survey mode for a particular entity
(electronic or paper reporting forms).

The Secretary of Commerce’s letter
also requested additional items of return
information for purposes of modeling
firm survival for production of statistics
on business dynamics. Specifically, the
Secretary of Commerce has requested
the following additional items of return
information from business tax returns:
(1) Dividends, including ordinary and
qualified; and (2) type of REIT (from
Form 1120-REIT). The Secretary of
Commerce has determined that these
items are needed to estimate models of
firm survival and to estimate an owner’s
percentage of capital.

The Secretary of Commerce’s letter
also requested additional items of return
information for purposes of the Survey
of Business Owners. Specifically, the
Secretary of Commerce has requested
the following additional items of return
information from Form 1065, Schedule
K-1: (1) Publicly-traded partnership
indicator; (2) partner’s share of
nonrecourse, qualified nonrecourse, and
recourse liabilities; and (3) ordinary
business income (loss). The Secretary of
Commerce has also requested ordinary
business income (loss) from Forms
11208, Schedule K-1. The Secretary of
Commerce has determined that the
ordinary business income (loss) and
partner’s share of liabilities items are
needed in order to ascertain which
owner’s demographic information to use
for the entity and as a proxy for
ownership share of the partner. The
publicly-traded partnership indicator is
needed to save the cost of mailing
surveys to publicly-traded partnerships
since it is unlikely that publicly-traded
partnerships could accurately provide
demographic information about their
owners.

Finally, the Secretary of Commerce’s
letter also requested additional items of
return information for purposes of
developing and preparing the Quarterly
Financial Report. Specifically, the
Secretary of Commerce requested the
following additional items of return
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information from Forms 1120-REIT: (1)
Type of Real Estate Investment Trust
(“REIT”); and (2) gross rents from real
property. The Secretary of Commerce
also requested the corporation’s method
of accounting from Form 1120F and the
total amount reported from Form 1096.
The Secretary of Commerce determined
that gross rents from real property is
needed to design and select the annual
Quarterly Financial Report sample, and
that the type of REIT is needed for
editing and imputation purposes in the
event that there are characteristic
differences between the types of REITs.
The Secretary of Commerce determined
that the corporation’s method of
accounting is needed to understand how
businesses with different accounting
methods might report differently in the
Quarterly Financial Report surveys. The
Secretary of Commerce has determined
that the total amounts reported from
Form 1096 are needed to measure labor
inputs for productivity since it would
provide information on labor costs not
covered by administrative records or
survey reports of payroll.

The Secretary of Commerce asserted
that good cause exists to amend
§301.6103(j)(1)-1 of the regulations to
add these additional items to the list of
items of return information that may be
disclosed to the Bureau. The Treasury
Department and the IRS agree that
amending existing regulations to permit
disclosure of these items to the Bureau
is appropriate to meet the needs of the
Bureau. These temporary regulations
amend the existing regulations to allow
disclosure of the items requested by the
Secretary of Commerce.

This temporary regulation also
amends language in the existing
regulations to clarify that the T.D. 9500,
which was published in the Federal
Register (75 FR 52458), authorized
disclosure only of categorical
information for total qualified research
expenses from Forms 6765. In
accordance with the preamble to T.D.
9500, the existing regulations do not
authorize the disclosure of the exact
amount of total research expenses as
reported on Form 6765. By letter dated
February 6, 2006, the Secretary of
Commerce requested disclosure of
categorical information on total
qualified research expenses in three
ranges: Greater than zero, but less than
$1 million; greater than or equal to $1
million, but less than $3 million; and,
greater than or equal to $3 million.
These temporary regulations amend the
existing regulations to more clearly
reflect the categorical nature of the
disclosure of total research expenses
from Form 6765.

Lastly, this temporary regulation also
removes duplicate paragraphs contained
in the existing regulations. Under the
existing regulations, each of the
following items of return information
from business-related returns was
authorized for disclosure by two
identical paragraphs: Social Security tip
income; total Social Security taxable
earnings; and gross distributions from
employer-sponsored and individual
retirement plans from Form 1099-R.
Because there is no need for duplicate
paragraphs that authorize disclosure of
the same items of return information for
the same purpose, the duplicate
paragraphs are removed.

The text of the temporary regulations
also serves as the text of the proposed
regulations set forth in the notice of
proposed rulemaking on this subject in
the Proposed Rules section of this issue
of the Federal Register.

Special Analyses

Certain IRS regulations, including this
one, are exempt from the requirements
of Executive Order 12866, as
supplemented and reaffirmed by
Executive Order 13563. Therefore, a
regulatory assessment is not required. It
is hereby certified that these regulations
will not have a significant economic
impact on a substantial number of small
entities because the regulations do not
impose a collection of information on
small entities. Accordingly, a regulatory
flexibility analysis is not required under
the Regulatory Flexibility Act (5 U.S.C.
chapter 6). Pursuant to section 7805(f) of
the Internal Revenue Code, this
regulation has been submitted to the
Chief Counsel for Advocacy of the Small
Business Administration for comment
on its impact on small businesses.

Drafting Information

The principal author of these
temporary regulations is William Rowe,
Office of the Associate Chief Counsel
(Procedure & Administration).

List of Subjects in 26 CFR Part 301

Employment taxes, Estate taxes,
Excise taxes, Gift taxes, Income taxes,
Penalties, Reporting and recordkeeping
requirements.

Amendments to the Regulations

Accordingly, 26 CFR part 301 is
amended as follows:

PART 301—PROCEDURE AND
ADMINISTRATION

m Paragraph 1. The authority citation
for part 301 continues to read in part as
follows:

Authority: 26 U.S.C. 7805 * * *

m Par. 2. Section 301.6103(j)(1)-1T is
added to read as follows:

§301.6103(j)(1)-1T Disclosures of return
information reflected on returns to officers
and employees of the Department of
Commerce, for certain statistical purposes
and related activities (Temporary).

(a) through (b)(2)(iii)(H) [Reserved].
For further guidance see
§301.6103(j)(1)-1(a) through
(b)(2)(iii)(H).

(I) Total taxable wages paid for
purposes of chapter 21; (J) [Reserved].
For further guidance see
§301.6103(j)(1)-1(b)(2)(iii)(]).

(K) If a business has closed or stopped
paying wages;

(L) Final date a business paid wages;
and

(M) If a business is a seasonal
employer and does not have to file a
return for every quarter of the year;

(b)(2)(iv) through (b)(3)(iv) [Reserved].
For further guidance see
§301.6103(j)(1)-1(b)(2)(iv) through
(b)(3)(iv).

(v) Total expenses or deductions,
including totals of the following
components thereof:

(A) Repairs (and maintenance)
expense;

(B) Rents (or lease) expense;

(C) Taxes and licenses expense;

(D) Interest expense, including
mortgage or other interest;

(E) Depreciation expense;

(F) Depletion expense;

(G) Advertising expense;

(H) Pension and profit-sharing plans
(retirement plans) expense;

(I) Employee benefit programs
expense;

(J) Utilities expense;

(K) Supplies expense;

(L) Contract labor expense; and

(M) Management (and investment
advisory) fees.

(b)(3)(vi) through (b)(3)(xxiv)
[Reserved]. For further guidance see
§301.6103(j)(1)-1(b)(3)(vi) through
(b)(3)(xxiv).

(xxv) From Form 6765 (when filed
with corporation income tax returns)—

(A) Indicator that total qualified
research expenses is greater than zero,
but less than $1 million; greater than or
equal to $1 million, but less than $3
million; or, greater than or equal to $3
million;

(B) Cycle posted; and

(C) Research tax credit amount to be
carried over to a business return,
schedule, or form.

(xxvi) Total number of documents
reported on Form 1096 transmitting
Forms 1099-MISC.

(xxvii) Total amount reported on
Form 1096 transmitting Forms 1099—
MISC.



Federal Register/Vol. 81, No. 237 /Friday, December 9, 2016 /Rules and Regulations

89007

(xxviii) Type of REIT.

(xxix) From Form 1125-A—
purchases.

(xxx) From Form 1040, Schedule C—

(A) Purchases less cost of items
withdrawn for personal use; and

(B) Materials and supplies.

(xxxi) Electronic filing system
indicator.

(xxxii) Posting cycle date relative to
filing.

(xxxiii) Dividends, including ordinary
or qualified.

(xxxiv) From Form 1120S, Schedule
K-1—ordinary business income (loss).

(xxxv) From Form 1065, Schedule K—
1_

(A) Publicly-traded partnership
indicator;

(B) Partner’s share of nonrecourse,
qualified nonrecourse, and recourse
liabilities; and

(C) Ordinary business income (loss).

(b)(4) through (b)(6)(i)(B) [Reserved].
For further guidance see
§ 301.6103(j)(1)-1(b)(4) through
(b)(6)()(B).

(C) From Form 1120-REIT—

(1) Type of REIT; and

(2) Gross rents from real property;

(D) From Form 1120F—corporation’s
method of accounting.

(E) From Form 1096—total amount
reported.

(b)(6)(ii) through (d)(3)(ii) [Reserved].
For further guidance see
§ 301.6103(j)(1)-1(b)(6)(ii) through
(d)(3)(ii).

(e) Applicability date. This section
applies to disclosures to the Bureau of
the Census made on or after December
9, 2016.

(f) Expiration date. The applicability
of this section expires on or before
December 9, 2019.

John Dalrymple,

Deputy Commissioner for Services and
Enforcement.

Approved: November 23, 2016.
Mark J. Mazur,
Assistant Secretary of the Treasury (Tax
Policy).
[FR Doc. 2016-29488 Filed 12-8-16; 8:45 am]
BILLING CODE P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard
33 CFR Part 117
[Docket No. USCG—-2016-1023]

Drawbridge Operation Regulation;
Annisquam River and Blynman Canal,
Gloucester, MA

AGENCY: Coast Guard, DHS.

ACTION: Notice of deviation from
drawbridge regulation.

SUMMARY: The Coast Guard has issued a
temporary deviation from the operating
schedule that governs the Blynman
(SR127) Bridge across the Annisquam
River and Blynman Canal at mile 0.0 at
Gloucester, MA. The deviation is
necessary due to the construction of a
new operator’s house. This deviation
allows the bridge to be opened with a
two hour advanced notice during the
hours of 8 p.m. through 4 a.m. from
December 6, 2016 through April 30,
2017.

DATES: This deviation is effective
without actual notice from December 9,
2016 through 4 a.m. on April 30, 2017.
For the purposes of enforcement, actual
notice will be used from December 6,
2016, until December 9, 2016.
ADDRESSES: The docket for this
deviation, [USCG-2016—1023] is
available at http://www.regulations.gov.
Type the docket number in the
“SEARCH” box and click “SEARCH”.
Click on Open Docket Folder on the line
associated with this deviation.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this temporary
deviation, call or email Mr. Jeffrey Stieb,
First Coast Guard District Bridge
Branch, Coast Guard; telephone 617—
223-8364, email Jeffrey.D.Stieb@
uscg.mil.

SUPPLEMENTARY INFORMATION: The
Blynman (SR 127) Bridge across the
Annisquam River and Blynman Canal,
mile 0.0, at Gloucester, Massachusetts,
has a vertical clearance in the closed
position of 8.2 feet at mean high water
and 16 feet at mean low water. The
existing bridge operating regulations are
found at 33 CFR 117.586. The owner of
the bridge, the Massachusetts
Department of Transportation, requested
a temporary deviation from the normal
operating schedule to open on signal
after at least a two-hour advance notice
is provided between the hours of 8 p.m.
to 4 a.m. for the period of December 6,
2016 through April 30, 2017.

The settling of the operator’s house
has rendered the structure unsafe for
occupancy. As a result, a temporary
control system in a temporary booth has
been installed. Electricians from a
private contractor are required to
operate the temporary control system at
an extraordinary high cost to the bridge
owner. The deviation will have
negligible effect on vessel navigation.
The waterways are transited primarily
by seasonal recreation vessels of various
sizes. Bridge records indicate an average
of less than three requests for openings
per month occurred during the hours

covered by this deviation. The Coast
Guard contacted local waterway users
regarding the Commonwealth’s request
for a temporary deviation and received
no objections.

Vessels able to pass through the
bridge in the closed position may do so
at any time. The bridge will not be able
to open immediately for emergencies.
However, the northern entrance to the
Annisquam River can be used as an
alternate route for vessels unable to pass
through the bridge in closed position.
The Coast Guard will inform the users
of the waterways through our Local and
Broadcast Notices to Mariners of the
change in operating schedule for the
bridge so that vessel operators can
arrange their transits to minimize any
impact caused by the temporary
deviation.

In accordance with 33 CFR 117.35(e),
the drawbridge must return to its regular
operating schedule immediately at the
end of the effective period of this
temporary deviation. This deviation
from the operating regulations is
authorized under 33 CFR 117.35.

Dated: December 6, 2016.
C.J. Bisignano,

Supervisory Bridge Management Specialist,
First Coast Guard District.

[FR Doc. 2016-29554 Filed 12—8-16; 8:45 am]
BILLING CODE 9110-04-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R03-OAR-2016-0308; FRL-9956—26—
Region 3]

Approval and Promulgation of Air
Quality Implementation Plans; Virginia;
Removal of Stage Il Gasoline Vapor
Recovery Requirements for Gasoline
Dispensing Facilities; Withdrawal of
Direct Final Rule

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Withdrawal of direct final rule.

SUMMARY: Due to the receipt of adverse
public comments, the Environmental
Protection Agency (EPA) is withdrawing
the direct final rule published on
October 21, 2016, to approve revisions
to the Virginia state implementation
plan (SIP). The revision serves to
remove requirements for installation
and operation of vapor recovery
equipment (also referred to as Stage II
vapor recovery) from subject gasoline
stations in areas of Virginia that were
formally subject to a Stage II vapor
recovery program under the Clean Air
Act.
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DATES: The direct final rule published at
81 FR 72724 on October 21, 2016, is
withdrawn effective December 9, 2016.

FOR FURTHER INFORMATION CONTACT:
Brian Rehn, (215) 814-2176, or by email
at rehn.brian@epa.gov.

SUPPLEMENTARY INFORMATION: In the
direct final rule published on October
21, 2016 (81 FR 72724), we stated that
if we received comment by November
21, 2016, the rule would be withdrawn
and not take effect. EPA received
comments before the November 21,
2016 deadline. EPA will address the
comment received in a subsequent final
action based upon the proposed action
also published on October 21, 2016 (81
FR 72757). EPA will not institute a
second comment period on this action.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Ozone, Reporting and recordkeeping
requirements, Volatile organic
compounds.

Dated: November 28, 2016.
Shawn M. Garvin,
Regional Administrator, Region III.

m Accordingly, the direct final rule
which published in the Federal Register
on October 21, 2016, at 81 FR 72724 is
withdrawn as of December 9, 2016.

[FR Doc. 2016-29586 Filed 12—-8—16; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R06-OAR-2012-0812; FRL-9955-28—
Region 6]

Approval and Promulgation of Air
Quality Implementation Plans;
Oklahoma; Infrastructure for the Lead,
Ozone, Nitrogen Dioxide and Sulfur
Dioxide National Ambient Air Quality
Standards

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: Under the Federal Clean Air
Act (CAA), the Environmental
Protection Agency (EPA) is approving
State Implementation Plan (SIP)
submissions from the State of Oklahoma
regarding the 2008 Lead (Pb), 2008
Ozone, 2010 Nitrogen Dioxide (NO),
and 2010 Sulfur Dioxide (SO,) National
Ambient Air Quality Standards
(NAAQS or standards). The four
submittals address how the existing SIP
provides for implementation,
maintenance, and enforcement of these
four NAAQS (infrastructure SIP or i-
SIP). These i-SIPs ensure that the
Oklahoma SIP is adequate to meet the
State’s responsibilities under the CAA,
including the CAA requirements for
interstate transport of Pb and NO»
emissions.

DATES: This rule is effective on January
9, 2017.

ADDRESSES: The EPA has established a
docket for this action under Docket ID
No. EPA-R06-OAR-2012-0812. All
documents in the docket are listed on
the http://www.regulations.gov Web
site. Although listed in the index, some
information is not publicly available,
e.g., Confidential Business Information
or other information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
is not placed on the Internet and will be
publicly available only in hard copy

form. Publicly available docket
materials are available either
electronically through http://
www.regulations.gov or in hard copy at
the EPA Region 6, 1445 Ross Avenue,
Suite 700, Dallas, Texas 75202—2733.

FOR FURTHER INFORMATION CONTACT: Ms.
Carrie Paige, 214—665-6521,
paige.carrie@epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document “‘we,” “us,”
and “our” means the EPA.

I. Background

The background for this action is
discussed in detail in our September 20,
2016, proposal (81 FR 64377). In that
document we proposed to approve the
Oklahoma i-SIP submittals dated
October 5, 2012; February 28, 2014; and
January 28, 2015, which addressed the
2008 Pb NAAQS; the 2010 NO> NAAQS;
and the 2008 ozone and 2010 SO,
NAAQS as meeting the requirements of
an i-SIP. Two of the submittals did not
address Section 110(a)(2)(D)(i)(I), prongs
1 and 2, regarding the contribution to
nonattainment and interfere with
maintenance of the 2008 ozone and
2010 SO, NAAQS in other states, so we
did not propose to take action on such
elements for these two NAAQS. In
addition, we did not propose to take
action on section 110(a)(2)(D)@1)(II)—the
prong that specifically addresses
visibility protection for the 2010 SO,
NAAQS. We will take separate action on
these three prongs for the 2008 ozone
and 2010 SO, NAAQS. We did not
receive any comments regarding our
proposal.

II. Final Action

EPA is approving in part the October
5, 2012, February 28, 2014, and January
28, 2015, infrastructure SIP submissions
from Oklahoma, which address the
requirements of CAA sections 110(a)(1)
and (2) as applicable to the 2008 Pb,
2010 NO,, 2008 ozone, and 2010 SO,
NAAQS. Table 1 outlines the specific
actions we are approving.

TABLE 1—FINAL ACTION ON OKLAHOMA INFRASTRUCTURE SIP SUBMITTALS FOR VARIOUS NAAQS

110(a)(2) Element

2008 ozone

2008 Pb 2010 NO, 2010 SO»

A): Emission limits and other control measures
B): Ambient air quality monitoring and data system

C)(ii): PSD program for major sources and major modifications ...........
C)(iii): Permitting program for minor sources and minor modifications
D)(i)(I): Contribute to nonattainment/interfere with maintenance of NAAQS

(
(
(C)(i): Enforcement of SIP measures
(
(
(

(requirements 1 and 2)

(D)(i)(I): PSD (requirement 3) .......cccceeevverernnen.

(D)(i)(I): Visibility Protection (requirement 4) ....

(D)(ii): Interstate and International Pollution Abatement ....
(

(

E)(i): Adequate resources
E)(ii): State boards

>>>>>

w
>>>>>3

>>>>>

>>>>>>r >>>>>>
>>>>>>r >

(2]
>rPrE>3
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TABLE 1—FINAL ACTION ON OKLAHOMA INFRASTRUCTURE SIP SUBMITTALS FOR VARIOUS NAAQS—Continued

110(a)(2) Element

2008 ozone

2008 Pb 2010 NO, 2010 SO»

F): Stationary source monitoring system
G): Emergency power
H): Future SIP revisions

K): Air quality modeling and data ....
L): Permitting fees

E)(iii): Necessary assurances with respect to local agencies ............ccccc.....

M): Consultation and participation by affected local entities

>>>>>>>5>>>>

>>>>>>>5>>>>
>>>>>>>5>>>>
>>>>>>>5>>>>

Key to Table 1:

NG—Element is not germane to infrastructure SIPs.

A—Approving in this action.

SA—Acting on this infrastructure requirement in a separate rulemaking.

Based upon review of these
infrastructure SIP submissions and
relevant statutory and regulatory
authorities and provisions referenced in
these submissions and referenced in the
Oklahoma SIP, we find Oklahoma has
the infrastructure in place to address all
applicable required elements of sections
110(a)(1) and (2), except as noted in
Table 1, to ensure that the 2008 Pb, 2008
Ozone, 2010 NO,, and 2010 SO»
NAAQS are implemented in the State.
This action is being taken pursuant to
section 110 of the Act.

III. Statutory and Executive Order
Reviews

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
Act and applicable Federal regulations.
42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions, the
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. Accordingly, this action
merely approves state law as meeting
Federal requirements and does not
impose additional requirements beyond
those imposed by state law. For that
reason, this action:

¢ Isnot a “significant regulatory
action”” subject to review by the Office
of Management and Budget under
Executive Orders 12866 (58 FR 51735,
October 4, 1993) and 13563 (76 FR 3821,
January 21, 2011);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely

affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

e Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, the SIP is not approved
to apply on any Indian reservation land
or in any other area where EPA or an
Indian tribe has demonstrated that a
tribe has jurisdiction. In those areas of
Indian country, the rule does not have
tribal implications and will not impose
substantial direct costs on tribal
governments or preempt tribal law as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000).

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a

report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by February 7, 2017. Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this action for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See section

307(b)(2).)
List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Interstate transport of pollution, Lead,
Nitrogen dioxide, Ozone, Reporting and
recordkeeping requirements, Sulfur
oxides.

Dated: December 6, 2016.
Ron Curry,
Regional Administrator, Region 6.

40 CFR part 52 is amended as follows:

PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
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Subpart LL—Oklahoma

m 2.In §52.1920(e) the first table titled
“EPA-Approved Nonregulatory

Provisions and Quasi-Regulatory
Measures in the Oklahoma SIP” is
amended by adding the following
entries at the end:

§52.1920 Identification of plan
* * * * *
(e) * *x %

EPA APPROVED NONREGULATORY PROVISIONS AND QUASI-REGULATORY MEASURES IN THE OKLAHOMA SIP

Applicable geo-

State submittal

Name of SIP provision graphic or non- date EPA approval date Explanation
attainment area
Infrastructure for the 2008 Pb  Statewide ........ 10/5/2012 12/9/20186, [Insert Federal Register citation].
NAAQS.
Infrastructure for the 2010 Statewide ........ 2/28/2014 12/9/20186, [Insert Federal Register citation].
NO, NAAQS.
Infrastructure for the 2008 Statewide ........ 1/28/2015 12/9/20186, [Insert Federal Register citation] Does not address
Ozone NAAQS. 110(a)(2)(D) (i)(1).
Infrastructure for the 2010 Statewide ........ 1/28/2015 12/9/20186, [Insert Federal Register citation] Does not address

SO, NAAQS.

110(a)(2)(D) (i)(1) or
110(a)(2)(D) (i)(1) (visibility
portion).

[FR Doc. 2016-29585 Filed 12—8—16; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 648
[Docket No. 150903814-5999-02]
RIN 0648—-XF061

Fisheries of the Northeastern United
States; Summer Flounder Fishery;
Quota Transfer

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; quota transfer.

SUMMARY: NMFS announces that the
State of New Jersey is transferring a
portion of its 2016 commercial summer
flounder quota to the Commonwealth of
Virginia. These quota adjustments are
necessary to comply with the Summer
Flounder, Scup and Black Sea Bass
Fishery Management Plan quota transfer
provision. This announcement informs

the public of the revised commercial
quotas for New Jersey and Virginia.

DATES: Effective December 8, 2016,
through December 31, 2016.

FOR FURTHER INFORMATION CONTACT:
Cynthia Hanson, Fishery Management
Specialist, (978)-281-9180.

SUPPLEMENTARY INFORMATION:
Regulations governing the summer
flounder fishery are found in 50 CFR
648.100 through 648.110. These
regulations require annual specification
of a commercial quota that is
apportioned among the coastal states
from Maine through North Carolina. The
process to set the annual commercial
quota and the percent allocated to each
state are described in §648.102, and the
initial 2016 allocations were published
on December 28, 2015 (80 FR 80689).
The final rule implementing
Amendment 5 to the Summer Flounder
Fishery Management Plan, as published
in the Federal Register on December 17,
1993 (58 FR 65936), provided a
mechanism for transferring summer
flounder commercial quota from one
state to another. Two or more states,
under mutual agreement and with the
concurrence of the NMFS Greater
Atlantic Regional Administrator, can
transfer or combine summer flounder
commercial quota under § 648.102(c)(2).

The Regional Administrator is required
to consider the criteria in
§648.102(c)(2)(i)(A) through (C) in the
evaluation of requests for quota transfers
or combinations.

New Jersey is transferring 226 b (103
kg) of summer flounder commercial
quota to Virginia. This transfer was
requested by New Jersey to repay
landings by a New Jersey-permitted
vessel that landed in Virginia under a
safe harbor agreement.

The revised summer flounder quotas
for calendar year 2016 are now: New
Jersey, 1,381,653 1b (626,707 kg); and
Virginia, 1,759,787 1b (798,226 kg);
based on the initial quotas published in
the 2016—2018 Summer Flounder, Scup,
and Black Sea Bass Specifications.

Classification

This action is taken under 50 CFR
part 648 and is exempt from review
under Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.

Dated: December 6, 2016.
Emily H. Menashes,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2016—29574 Filed 12—8-16; 8:45 am|
BILLING CODE 3510-22-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

NUCLEAR REGULATORY
COMMISSION

10 CFR Part 50
[Docket No. PRM-50-114; NRC—2016-0204]

Power Reactors in Extended
Shutdowns

AGENCY: Nuclear Regulatory
Commission.

ACTION: Petition for rulemaking; notice
of docketing and request for comment.

SUMMARY: The U.S. Nuclear Regulatory
Commission (NRC) has received a
petition for rulemaking (PRM), dated
September 1, 2016, from David
Lochbaum on behalf of the Union of
Concerned Scientists and two co-
petitioners (the petitioners). The
petitioners request that the NRC
“promulgate regulations applicable to
nuclear power reactors with operating
licenses issued by the NRC but in an
extended outage.” The PRM was
docketed by the NRC on September 14,
2016, and has been assigned Docket No.
PRM-50-114. The NRC is examining
the issues raised in PRM-50-114 to
determine whether they should be
considered in rulemaking. The NRC is
requesting public comment on the
petition.

DATES: Submit comments by February
22, 2017. Comments received after this
date will be considered if it is practical
to do so, but the NRC is able to assure
consideration only for comments
received on or before this date.

ADDRESSES: You may submit comments
by any of the following methods

e Federal Rulemaking Web site: Go to
http://www.regulations.gov and search
for Docket ID NRC-2016—-0204. Address
questions about NRC dockets to Carol
Gallagher; telephone: 301-415-3463;
email: Carol.Gallagher@nrc.gov. For
technical questions contact the
individual listed in the FOR FURTHER
INFORMATION CONTACT section of this
document.

¢ Email comments to:
Rulemaking.Comments@nrc.gov. If you

do not receive an automatic email reply
confirming receipt, then contact us at
301-415-1677.

e Fax comments to: Secretary, U.S.
Nuclear Regulatory Commission at 301—
415-1101.

e Mail comments to: Secretary, U.S.
Nuclear Regulatory Commission,
Washington, DC 20555-0001, ATTN:
Rulemakings and Adjudications Staff.

e Hand deliver comments to: 11555
Rockville Pike, Rockville, Maryland
20852, between 7:30 a.m. and 4:15 p.m.
(Eastern Time) Federal workdays;
telephone: 301-415-1677.

For additional direction on obtaining
information and submitting comments,
see “Obtaining Information and
Submitting Comments” in the
SUPPLEMENTARY INFORMATION section of
this document.

FOR FURTHER INFORMATION CONTACT:
Jennifer Tobin, Office of Nuclear
Reactor Regulation, U.S. Nuclear
Regulatory Commission, Washington,
DC 20555-0001; telephone: 301-415—
2328, email: Jennifer. Tobin@nrc.gov.

SUPPLEMENTARY INFORMATION:

I. Obtaining Information and
Submitting Comments

A. Obtaining Information

Please refer to Docket ID NRG-2016—
0204 when contacting the NRC about
the availability of information for this
action. You may obtain publicly-
available information related to this
action by any of the following methods:

e Federal Rulemaking Web site: Go to
http://www.regulations.gov and search
for Docket ID NRC-2016-0204.

e NRC’s Agencywide Documents
Access and Management System
(ADAMS): You may obtain publicly-
available documents online in the
ADAMS Public Documents collection at
http://www.nrc.gov/reading-rm/
adams.html. To begin the search, select
“ADAMS Public Documents” and then
select “Begin Web-based ADAMS
Search.” For problems with ADAMS,
please contact the NRC’s Public
Document Room (PDR) reference staff at
1-800-397-4209, 301-415-4737, or by
email to pdr.resource@nrc.gov. The
petition for rulemaking is available in
ADAMS under Accession No.
ML16258A486.

e NRC’s PDR: You may examine and
purchase copies of public documents at
the NRC’s PDR, Room O1-F21, One

White Flint North, 11555 Rockville
Pike, Rockville, Maryland 20852.

B. Submitting Comments

Please include Docket ID NRC-2016—
0204 in your comment submission.

The NRC cautions you not to include
identifying or contact information that
you do not want to be publicly
disclosed in your comment submission.
The NRC will post all comment
submissions at http://
www.regulations.gov as well as enter the
comment submissions into ADAMS.
The NRC does not routinely edit
comment submissions to remove
identifying or contact information.

If you are requesting or aggregating
comments from other persons for
submission to the NRC, then you should
inform those persons not to include
identifying or contact information that
they do not want to be publicly
disclosed in their comment submission.
Your request should state that the NRC
does not routinely edit comment
submissions to remove such information
before making the comment
submissions available to the public or
entering the comment into ADAMS.

II. The Petitioners

The petition was filed by David
Lochbaum on behalf of the Union of
Concerned Scientists and two co-
petitioners: Jim Riccio for Greenpeace,
and Geoffrey H. Fettus for the Natural
Defense Resource Council.

II1. The Petition

The petitioners request that the NRC
“promulgate regulations applicable to
nuclear power reactors with operating
licenses issued by the NRC but in an
extended outage. The petitioners note
that the existing regulations only
address operating reactors and those
undergoing decommissioning. The
petitioners recognize that “[m]any
issues being addressed by the NRC’s
ongoing decommissioning rulemaking
would apply to reactors during
extended shutdowns.” However, the
petitioners further state that “[t]he
reactor in extended shutdown scenario
entails issues beyond those being
addressed by the NRC’s
decommissioning rulemaking.”
Specifically, “[t]he petitioners request
that the NRC issue a final rule that
defines a reactor extended shutdown
condition, establishes the requirements
applicable during a reactor extended
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shutdown, and establishes the
requirements that must be satisfied for
a reactor to restart from an extended
shutdown.” In addition, the petitioners
request NRC issue a final rule that
explicitly states that ““a licensee
providing the NRC with written
certification under 10 CFR [title 10 of
the Code of Federal Regulations]
50.82(a)(1)(i) of permanent cessation of
reactor operations cannot retract that
certification and opt to place the reactor
into an extended shutdown en route to
resumption of reactor operations.”

The petitioners propose two criteria to
define when a reactor is placed into an
extended shutdown. First, similar to
how licensees notify the NRC of their
intentions to permanently cease reactor
operations under 10 CFR 50.4(b)(8) and
10 CFR 50.82(a)(1)(i), a licensee would
“notify the NRC of its intention to put
a reactor into an extended shutdown.”
Second, a reactor that has been
shutdown for 2 years but is not actively
pursuing restart under a formal NRC
process would fall under the petitioners’
proposed new regulatory requirements
for a reactor in extended shutdown.

The petitioners propose the NRC issue
a final rule requiring licensees be
required to submit a ““Reactor Extended
Shutdown Activities Report (RESAR)”
prior to a reactor entering extended
shutdown, similar to the Post-Shutdown
Decommissioning Activities Report
required by 10 CFR 50.82(a)(4)(i). The
petitioners listed seven activities, at a
minimum, which should be described
in the RESAR. The petitioners note that
if the regulations “doles] not generically
address topics like emergency planning
exercises, Design Basis Threats and
associated physical protection
measures, and handling operating
experience (i.e., NRC bulletins and
generic letters as well as vendor
advisories and manual updates), the
RESAR should describe how these
topics will be handled.”

The petitioners state a new rule
should contain requirements for a
reactor exiting extended shutdown by
either of two pathways: Restart of the
reactor or enter decommissioning. For
reactor restart, the petitioners state that
“the final rule must establish how
deferred and suspended activities are
resumed” and “for each activity
deferred, suspended, or reduced during
the period of reactor extended
shutdown, the final rule and its
associated regulatory guidance must
clearly establish how these activities are
resumed or reinstated.” The petitioners
state that the final rule must clearly
establish when and to what extent a
power ascension startup program is
required for reactor re-operation.

The petitioners request the NRC issue
a final rule that addresses ‘“whether
decommissioning funds may be used for
activities during a reactor extended
shutdown and, if so, the criteria and
conditions governing use of
decommissioning funds.” The
petitioners assert that the final rule
“must require licensees to submit a
preliminary decommissioning cost
estimate to the NRC at five-year
intervals throughout the period of
reactor extended shutdown.”

IV. Request for Comment

The NRC is seeking public comment
on the following questions:

1. The petition outlines a scenario
where a reactor is in an extended
shutdown condition due to economic or
other reasons and would at some
unspecified later date return to
operation. The petition uses the Brown’s
Ferry Nuclear Plant as an example,
where the Tennessee Valley Authority
voluntarily shut down one unit from
1985 to 2007. Are there any facilities or
licensees who may be likely to use the
petitioners’ extended shutdown
scenario in the future? Please provide
technical, scientific, or other data or
information demonstrating the basis for
your position.

2. The petitioners contend that the
NRC’s existing regulations were
promulgated for operating reactors, and
that specific regulations are needed to
address non-operating reactors in an
“extended shutdown.” Assuming the
extended shutdown scenario is credible,
in what specific ways are the existing
regulations identified in the PRM
insufficient to address the scenario
described by the petitioners? Please
provide technical, scientific, or other
data or information demonstrating the
basis for your position.

3. Assuming that the existing
regulations identified in the PRM are
insufficient to address the extended
shutdown scenario, what specific
changes to those regulations are needed
to facilitate the requested rulemaking?
Please provide technical, scientific, or
other data or information demonstrating
the basis for your position.

4. The petition describes a plant in an
“extended shutdown,” and proposes
two criteria to enter into this non-
operating state (submission of 10 CFR
50.82(a)(1)(i) and 10 CFR 50.4(b)(8)
notifications; and a shutdown period of
2 years). Should the term “extended
shutdown” be defined in 10 CFR 50.2,
“Definitions,” and should the
regulations specify the timeframe for
this scenario? Please provide technical,
scientific, or other data or information

demonstrating the basis for your
position.

5. Given the NRC’s long-standing,
well-understood Reactor Oversight
Program (ROP), what potential changes
would need to be considered to ensure
adequate oversight of a reactor during
an extended shutdown? Please provide
technical, scientific, or other data or
information demonstrating the basis for
your position.

6. What additional reporting to the
NRC should be required for a reactor in
an extended shutdown, and with what
level of detail and frequency (e.g., the
potential changes to the submission of
the decommissioning trust fund
reports)? Please provide technical,
scientific, or other data or information
demonstrating the basis for your
position.

V. Conclusion

The NRC has determined that the
petition generally meets the threshold
sufficiency requirements for docketing a
PRM under 10 CFR 2.802, “Petition for
rulemaking—requirements for filing,”
and the PRM has been docketed as
PRM-50-114. The NRC will examine
the issues raised in PRM—-50-114, to
determine whether they should be
considered in the rulemaking process.
The petitioners have requested a public
meeting with the NRC for the purpose
of reaching a common understanding of
the problems to be resolved by the
requested rulemaking. Unlike the public
meeting opportunity afforded in the
NRC'’s § 2.206 process mentioned in the
PRM, there is no public meeting
opportunity required in the petition for
rulemaking process (§ 2.802). At this
time, the NRC does not intend to hold
a public meeting on the PRM.

Dated at Rockville, Maryland, this 5th day
of December, 2016.

For the Nuclear Regulatory Commission.
Annette L. Vietti-Cook,

Secretary of the Commission.
[FR Doc. 2016—29484 Filed 12—8-16; 8:45 am]
BILLING CODE 7590-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration
14 CFR Part 71

[Docket No. FAA-2016-6661; Airspace
Docket No. 16-ASW-10]

Proposed Establishment of Class E
Airspace; Grand Chenier, LA

AGENCY: Federal Aviation
Administration (FAA), DOT.
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ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This action proposes to
establish Class E airspace at Grand
Chenier, LA. Controlled airspace is
necessary to accommodate new special
Instrument Approach Procedures
developed at Little Pecan Island Airport,
for the safety and management of
Instrument Flight Rules (IFR) operations
at the airport.

DATES: Comments must be received on
or before January 23, 2017.

ADDRESSES: Send comments on this
proposal to the U.S. Department of
Transportation, Docket Operations, 1200
New Jersey Avenue SE., West Building
Ground Floor, Room W12-140,
Washington, DC 20590; telephone (202)
366—9826 or (800) 617-5527. You must
identify the docket number FAA Docket
No. FAA-2016-9193/Airspace Docket
No.16—AGL~26, at the beginning of your
comments. You may also submit
comments through the Internet at http://
www.regulations.gov. You may review
the public docket containing the
proposal, any comments received, and
any final disposition in person in the
Dockets Office between 9:00 a.m. and
5:00 p.m., Monday through Friday,
except Federal holidays.

FAA Order 7400.11A, Airspace
Designations and Reporting Points, and
subsequent amendments can be viewed
online at http://www.faa.gov/air_traffic/
publications/. For further information,
you can contact the Airspace Policy
Group, Federal Aviation
Administration, 800 Independence
Avenue SW., Washington, DC 20591;
telephone: 202-267-8783. The Order is
also available for inspection at the
National Archives and Records
Administration (NARA). For
information on the availability of FAA
Order 7400.11A at NARA, call 202-741-
6030, or go to http://www.archives.gov/
federal register/code_of federal-
regulations/ibr locations.html.

FAA Order 7400.11, Airspace
Designations and Reporting Points, is
published yearly and effective on
September 15.

FOR FURTHER INFORMATION CONTACT:
Rebecca Shelby, Central Service Center,
Operations Support Group, Federal
Aviation Administration, Southwest
Region, 10101 Hillwood Parkway, Fort
Worth, TX 76177; telephone: 817-222—
5857.

SUPPLEMENTARY INFORMATION:
Authority for This Rulemaking

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.

Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part, A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it would
establish Class E airspace at Little Pecan
Island Airport, Grand Chenier, LA.

Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments, as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.
Communications should identify both
docket numbers and be submitted in
triplicate to the address listed above.
Commenters wishing the FAA to
acknowledge receipt of their comments
on this notice must submit with those
comments a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket No. FAA-2016-6661/Airspace
Docket No. 16-ASW-10.”” The postcard
will be date/time stamped and returned
to the commenter.

All communications received before
the specified closing date for comments
will be considered before taking action
on the proposed rule. The proposal
contained in this notice may be changed
in light of the comments received. A
report summarizing each substantive
public contact with FAA personnel
concerned with this rulemaking will be
filed in the docket.

Availability of NPRMs

An electronic copy of this document
may be downloaded through the
Internet at http://www.regulations.gov.
Recently published rulemaking
documents can also be accessed through
the FAA’s Web page at http://
www.faa.gov/air_traffic/publications/
airspace_amendments/.

You may review the public docket
containing the proposal, any comments
received and any final disposition in
person in the Dockets Office (see
““ADDRESSES” section for address and

phone number) between 9:00 a.m. and
5:00 p.m., Monday through Friday,
except Federal holidays. An informal
docket may also be examined during
normal business hours at the Central
Service Center, Operation Support
Group, 10101 Hillwood Parkway, Fort
Worth, TX 76177.

Availability and Summary of
Documents Proposed for Incorporation
by Reference

This document proposes to amend
FAA Order 7400.11A, Airspace
Designations and Reporting Points,
dated August 3, 2016, and effective
September 15, 2016. FAA Order
7400.11A is publicly available as listed
in the ADDRESSES section of this
document. FAA Order 7400.11A lists
Class A, B, G, D, and E airspace areas,
air traffic service routes, and reporting
points.

The Proposal

The FAA is proposing an amendment
to Title 14, Code of Federal Regulations
(14 CFR) Part 71 by establishing Class E
airspace extending upward from 700
feet above the surface within a 6-mile
radius of Little Pecan Island Airport,
Grand Chenier, LA, to accommodate
new special instrument approach
procedures. Controlled airspace is
needed for the safety and management
of IFR operations at the airport.

Class E airspace areas are published
in Paragraph 6005 of FAA Order
7400.11A, dated August 3, 2016, and
effective September 15, 2016, which is
incorporated by reference in 14 CFR
71.1. The Class E airspace designation
listed in this document will be
published subsequently in the Order.

Regulatory Notices and Analyses

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current, It,
therefore: (1) is not a “significant
regulatory action” under Executive
Order 12866; (2) is not a “‘significant
rule” under DOT Regulatory Policies
and Procedures (44 FR 11034; February
26, 1979); and (3) does not warrant
preparation of a regulatory evaluation as
the anticipated impact is so minimal.
Since this is a routine matter that will
only affect air traffic procedures and air
navigation, it is certified that this rule,
when promulgated, would not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.
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Environmental Review

This proposal will be subject to an
environmental analysis in accordance
with FAA Order 1050.1F,
“Environmental Impacts: Policies and
Procedures” prior to any FAA final
regulatory action.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air)

The Proposed Amendment

In consideration of the foregoing, the
Federal Aviation Administration
proposes to amend 14 CFR part 71 as
follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for 14 CFR
part 71 continues to read as follows:
Authority: 49 U.S.C. 106(f), 106(g); 40103,

40113, 40120; E.O. 10854, 24 FR 9565, 3 CFR,
1959-1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of FAA Order 7400.11A,
Airspace Designations and Reporting
Points, dated August 3, 2016, and
effective September 15, 2016, is
amended as follows:

Paragraph 6005 Class E Airspace Areas
Extending Upward From 700 Feet or More
Above the Surface of the Earth.

* * * * *

ASW LA E5 Grand Chenier, LA [New]
Little Pecan Island Airport, LA
(Lat. 29°47°59” N., long. 092°48"13” W.)

That airspace extending upward from 700
feet above the surface within a 6-mile radius
of Little Pecan Island Airport.

Issued in Fort Worth, TX, on November 30,
2016.
Walter Tweedy,

Acting Manager, Operations Support Group,
ATO Central Service Center.

[FR Doc. 2016—29430 Filed 12-8—16; 8:45 am]
BILLING CODE 4910-13-P

RAILROAD RETIREMENT BOARD

20 CFR Part 295
RIN 3220-AB69

Payments Pursuant to Court Decree or
Court-Approved Property Settlement

AGENCY: Railroad Retirement Board.
ACTION: Proposed rule.

SUMMARY: The Railroad Retirement
Board (Board) proposes to amend its

regulations addressing who may receive
a portion of an employee annuity due to
a former spouse of a railroad annuitant
under a court decree of divorce or court-
approved property settlement, but
which was unpaid at the time of the
former spouse’s death. The current
regulation states that the Board will
follow the priority order provided for
employee annuities unpaid at death in
Section 234.1 of the Board’s regulations.
The proper section pertaining to
employee annuities due but unpaid at
death is located in Section 234.31 of the
Board’s regulations. This amendment is
necessary to insert the correct section
reference.

DATES: Submit comments on or before

February 7, 2017.

ADDRESSES: You may submit comments,

identified by 3220-AB69, by any of the

following methods:

1. Internet—Send comments via email
to SecretarytotheBoard@rrb.gov

2. Fax—(312) 751-7102.

3. Mail—Secretary to the Board,
Railroad Retirement Board, 844 N.
Rush Street, Chicago, Illinois,
60611-2092.

Do not submit the same comments
multiple times or by more than one
method. Regardless of which method
you choose, please state that your
comments refer to RIN number 3220-
ABG69.

Caution: You should be careful to
include in your comments only
information that you wish to make
publicly available as comments are
made public without change, with any
personal information provided. The
Board strongly urges you not to include
in your comments any personal
information, such as Social Security
numbers or medical information.

FOR FURTHER INFORMATION CONTACT:

Marguerite P. Dadabo, Assistant General

Counsel, Railroad Retirement Board,

844 North Rush Street, Chicago, IL

60611-2092, (312) 751-4945, TTD (312)

751-4701.

SUPPLEMENTARY INFORMATION:

Background Information

The Railroad Retirement Act (RRA)
provides monthly annuities for railroad
employees based on age and years of
service in the railroad industry. Section
14(b)(2) of the RRA [45 U.S.C.
231m(b)(2)] provides that portions of an
employee annuity calculated under
sections 2(b), 3(b), 3(f), and 3(h) of the
RRA [45 U.S.C. 231a(b), 231b(b), 231c(f),
and 231c(h)] may be characterized as
community property and subject to
distribution in accordance with a court
decree of divorce, annulment, or legal
separation or the terms of any court-

approved property settlement incident
to any such court decree. The current
version of Board regulations at Title 20
of the Code of Federal Regulations, Part
295, sections 295.1-7 implement this
provision.

The current version of section
295.5(d) of the Board’s regulations
explains that payments to a spouse or
former spouse pursuant to a court order
will not be made to the heirs, legatees,
creditors, or assignees of a deceased
spouse or former spouse. Any annuity
amounts due to the spouse or former
spouse but unpaid at the time of the
spouse or former spouse’s death will be
made in accordance with the Board’s
regulations governing payments of
employee annuities due but unpaid at
the death of the employee. At the time
section 295.5(d) was published in the
Federal Register, the Board regulations
governing employee annuities due but
unpaid at death were found in section
234.1 of the Board’s regulations. Part
234 of the Board’s regulations has since
been amended and the section
governing employee annuities due but
unpaid at death is now designated as
section 234.31 of the Board’s
regulations.

Proposed Changes

We propose to amend section 295.5(d)
of the Board’s regulations to provide the
correct cross-reference to the section of
the Board’s regulations governing
employee annuities due but unpaid at
death. This change is not intended to be
substantive.

Clarity of This Proposed Rule

Executive Order 12866, as
supplemented by Executive Order
13563, requires each agency to write all
rules in plain language. In addition to
your substantive comments on this
proposed rule, we invite your comments
on how to make it easier to understand.

For example:

e Are the requirements for the rule
clearly stated?

e Have we organized the material to
meet your needs?

e What else could we do to make the
rule easier to understand?

¢ Does the rule contain technical
language or jargon that is not clear?

e Would a different format make the
rule easier to understand?

When will we start to use this rule?

We will not use this rule until we
evaluate public comments and publish
a final rule in the Federal Register. All
final rules we issue include an effective
date. We will continue to use our
current rules until that date. If we
publish a final rule, we will include a
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summary of relevant comments we
received, if any, and responses to them.
We will also include an explanation of
how we will apply the new rule.

Regulatory Procedures

Executive Order 12866, as
Supplemented by Executive Order
13563

The Board, with the concurrence of
the Office of Management and Budget,
has determined that this is not a
significant regulatory action under
Executive Order 12866, as
supplemented by Executive Order
13563. Therefore, no regulatory impact
analysis is required.

Regulatory Flexibility Act

The Board certifies that this proposed
rule would not have a significant
economic impact on a substantial
number of small entities because it
affects individuals only. Therefore, a
regulatory flexibility analysis is not
required under the Regulatory
Flexibility Act, as amended.

Paperwork Reduction Act

This Proposed Rule imposes no
reporting or recordkeeping requirements
subject to OMB clearance.

List of Subjects in 20 CFR Part 295

Railroad retirement.

For the reasons set out in the
preamble, the Railroad Retirement
Board proposes to amend title 20,
chapter II, subchapter B, part 295 of the
Code of Federal Regulations as follows:

PART 295—PAYMENTS PURSUANT
TO COURT DECREE OR COURT-
APPROVED SETTLEMENT

m 1. The authority citation for part 295
continues to read as follows:

Authority: 45 U.S.C. 231f; 45 U.S.C. 231m.

§295.5 [Amended]

m 2. Amend § 295.5 to revise paragraph
(d) to read as follows:

§295.5 Limitations.
* * * * *

(d) Payees. Payment of an amount
awarded to a spouse or former spouse
by a court decree or property settlement
will be made only to the spouse or
former spouse except where the Board
determines that another person shall be
recognized to act on behalf of the spouse
or former spouse as provided in Part 266
of the chapter, relating to incompetence.
Payment will not be made to the heirs,
legatees, creditors or assignees of a
spouse or former spouse, except that
where an amount is payable to a spouse
or former spouse pursuant to this part,

but is unpaid at the death of that spouse
or former spouse, the unpaid amount
may be paid in accordance with

§ 234.31 of this chapter, pertaining to

employee annuities unpaid at death.
* * * * *

Dated: December 6, 2016.
By Authority of the Board.
Martha P. Rico,
Secretary to the Board.
[FR Doc. 2016—29496 Filed 12—8—16; 8:45 am]
BILLING CODE P

DEPARTMENT OF THE INTERIOR

Bureau of Indian Affairs

25 CFR Part 140

[178A2100DD/AAKC001030/
A0A501010.999900 253G]

RIN 1076-AF30

Traders With Indians

AGENCY: Bureau of Indian Affairs,
Interior.

ACTION: Advance notice of proposed
rulemaking; solicitation of comments.

SUMMARY: The Department of the
Interior (Department) is considering
whether to propose an administrative
rule that would comprehensively
update 25 CFR part 140 (Licensed
Indian Traders) in an effort to
modernize the implementation of the
Indian Trader statutes consistent with
the Federal policies of Tribal self-
determination and self-governance. The
current regulations were promulgated in
1957 and have not been
comprehensively updated since 1965.
The purpose of this advance notice of
proposed rulemaking (ANPRM) is to
solicit public comments on whether and
how the Department should update 25
CFR part 140, including how the Indian
Trader regulations might be updated to
govern who trades on Indian land and
how the regulations can better promote
Tribal self-determination regarding
trade on Indian lands. In this ANPRM,
the Department also announces dates
and locations for Tribal consultations
and public meetings to consider this
issue.

DATES: Comments must be submitted on
or before April 10, 2017.
ADDRESSES: You may submit comments
by any of the following methods:
Federal rulemaking portal: http://
www.regulations.gov. The rule is listed
under the agency name ‘“Bureau of
Indian Affairs.” The rule has been
assigned Docket ID: BIA—2016—0007.

Mail or hand delivery: Elizabeth K.
Appel, Director, Office of Regulatory
Affairs & Collaborative Action, Indian
Affairs, U.S. Department of the Interior,
1849 C St. NW., Mail Stop 3642-MIB,
Washington, DC 20240.

Please see the SUPPLEMENTARY
INFORMATION section of this document
for information on Tribal consultation
sessions.

FOR FURTHER INFORMATION CONTACT:
Elizabeth Appel, Director, Office of
Regulatory Affairs and Collaborative
Action, Office of the Assistant
Secretary—Indian Affairs; telephone
(202) 273-4680, elizabeth.appel@
bia.gov.

SUPPLEMENTARY INFORMATION:
Public Comment

The Department is considering
whether to propose an administrative
rule that would comprehensively
update 25 CFR part 140 (Licensed
Indian Traders) in an effort to
modernize the implementation of the
Indian Trader statutes consistent with
the Federal policies of Tribal self-
determination and self-governance. We
are interested in hearing from federally
recognized tribes. We also welcome
comments and information from states
and their agencies and from the public.

To be most useful, and most likely to
inform decisions on the content of a
potential administrative rule, comments
should:

—Be specific;

—Be substantive;

—Explain the reasoning behind the
comments; and

—Address the issues outlined in the
ANPRM.

For the purpose of this ANPRM, we
are seeking input solely on questions
related to a potential administrative rule
on whether and how the Department of
the Interior should update 25 CFR part
140, including how the Indian Trader
regulations might be updated to govern
who trades on Indian land in a manner
more consistent with Tribal self-
governance and self-determination.

We are seeking comments solely on
following questions:

1. Should the Federal government
address trade occurring in Indian
Country through an updated 25 CFR
part 140, and why?

2. Are there certain components of the
existing rule that should be kept, and if
so, why?

3. How can revisions to the existing
rule ensure that persons who conduct
trade are reputable and that there are
mechanisms in place to address traders
who violate Federal or Tribal law?

4. How do Tribes currently regulate
trade in Indian Country and how might
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revisions to 25 CFR part 140 help Tribes
regulate trade in Indian Country?

5. What types of trade should be
regulated and what type of trader
should be subject to regulation?

6. How might revisions to the
regulations promote economic viability
and sustainability in Indian Country?

7. What services do Tribes currently
provide to individuals or entities doing
business in Indian Country and what
role do tax revenues play in providing
those services?

In addition to receiving comments
through the Federal eRulemaking Portal,

U.S. mail, courier services, and hand
delivery (see ADDRESSES section above),
we will conduct a series of in-person
consultations with federally recognized
Tribes, as listed below.

Before including your address, phone
number, email address, or other
personal information in your
comment—including personal
identifying information—please be
aware that your comment may be made
publically available at any time. While
you may ask in your comment that we
withhold your personal identifying
information from public review, we

cannot guarantee we will be able to do
so.

Tribal Consultations

The Department of the Interior will be
hosting consultation sessions with
Indian Tribes on this ANPRM We will
accept both oral and written
communications at these consultation
sessions.

The following table lists dates and
tentative locations for the consultations.
Specifics on the venue for each location
will be provided in a subsequent
Federal Register notice.

Date

Time (local time zone)

Location

Thursday, February 23, 2017 .........ccooviviiiiiens

Tuesday, February 28, 2017
Thursday, March 2, 2017
Tuesday, March 7, 2017
Thursday, March 9, 2017 ....
Tuesday, March 14, 2017
Thursday, March 16, 2017

8:30 a.m.—12:00 p.m
8:30 a.m.—12:00 p.m ....
8:30 a.m.—12:00 p.m ....
8:30 a.m.—12:00 p.m ....
8:30 a.m.—12:00 p.m ....
8:30 a.m.—12:00 p.m ....
8:30 a.m.—12:00 p.m

Seattle area.
Southeastern U.S.
Southern California.
Billings, Montana.

Rapid City, South Dakota.
Prior Lake, Minnesota.
Northeastern U.S.

Background

The Department is considering
whether to propose a rule that would
comprehensively update 25 CFR part
140 (Licensed Indian Traders) to
modernize the implementation of the
Indian Trader statutes consistent with
the Federal policies of Tribal self-
government and self-determination. The
current Indian Trader regulations were
promulgated in 1957, revised in 1965,
and modified in 1984 in a piecemeal
fashion. The current regulations largely
reflect policies that ignore Tribal self-
determination and the growth of Tribal
economies.

Congress granted the Department
broad and comprehensive authority to
regulate trade in Indian Country by
determining the proper persons to be
“Indian traders.” See 25 U.S.C. 261 et
seq.; see also 25 U.S.C. 9. The
Department would seek to implement
these responsibilities in a manner that
reflects the current Nation-to-Nation
relationship with Tribes should the
Department propose a rule that updates
25 CFR part 140. The Department
recognizes that many Tribes have
enacted comprehensive laws concerning
economic activity occurring on Tribal
lands and that Tribal courts often retain
jurisdiction over Indian traders. This
ANPRM solicits information regarding
current Tribal regulatory activity over
trade occurring within Indian Country.

Additionally, the Department
recognizes that dual taxation on Tribal
lands can undermine the Federal
policies supporting Tribal economic
development, self-determination, and
strong Tribal governments. Dual

taxation of traders and activities
conducted by traders and purchasers
can impede a Tribe’s ability to attract
investment to Indian lands where such
investment and participation are critical
to the vitality of Tribal economies.
Tribal communities continue to struggle
with unmet needs, such as in their
schools and housing, as well as
economic development, to name a few.
Moreover, beyond the operation of their
governments, Tribes continually pursue
funding for infrastructure, roads, dams,
irrigation systems and water delivery.
Thus, the Department solicits
information under this ANPRM about
how revisions to the regulations could
promote economic viability and
sustainability in Indian Country.

Description of the Information
Requested

We are particularly interested in
receiving comments on the following
questions relating to revisions of the 25
CFR part 140 we may develop
concerning trade occurring in Indian
Country:

1. Should the Federal government
address trade occurring in Indian
Country through an updated 25 CFR
part 140, and why?

We are seeking views on whether
there is a need in Indian Country for the
Federal government to revise 25 CFR
part 140. As mentioned, Congress
granted the Department broad authority
to regulate trade in Indian Country.
Specifically, under 25 U.S.C. 261, Power
to appoint traders with Indians, the
Department of the Interior (previously
the Commissioner of Indian Affairs) has

authority to make rules specifying the
kind and quantity of goods that may be
sold to Indians and the prices at which
such goods shall be sold. Under 25
U.S.C. 262, Persons permitted to trade
with Indians, the Department has the
authority to establish rules and
regulations governing trade on Indian
reservations for the protection of the
Indians.

The Department acknowledges the
comprehensive Federal regulation of
Indian traders in some areas of Indian
Country, but also notes that many Tribes
currently regulate trade occurring
within their jurisdictions under Tribal
laws and authority, often without
Federal involvement. The Department
also acknowledges its trust
responsibility to Tribes and solicits
information on whether there is a need
for updated regulations addressing a
modern approach to the Federal role
concerning trade occurring in Indian
Country.

2. Are there certain components of the
existing rule that should be kept, and if
so, why?

Should the Department conclude that
there is a need for revisions to the
existing rule, the Department seeks
comments as to which parts, if any, of
the existing rule should be kept. For
instance, where the Department has
issued licenses, should there be a
grandfathering clause for currently valid
licenses that the Department has issued
under part 1407

Alternatively, if commenters believe
there is a need to update 25 CFR part
140, and that no components of the
existing rule should be kept, the
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Department requests information as to
why this should be so. Additionally, the
Department seeks views and proposals
on what an entirely new proposed rule
may look like. For instance, if the
Department should no longer issue
licenses, what do commenters envision
Federal involvement to be?

3. How can revisions to the existing
rule ensure that persons who conduct
trade are reputable and that there are
mechanisms in place to address traders
who violate Federal or Tribal law?

If there is a need to update 25 CFR
part 140, we solicit information and
suggestions on how revisions to the
existing rule can ensure that there are
reputable actors in Indian Country.
Further, the Department requests
information and suggestions on
revisions to the existing rule to ensure
that violations of Federal or Tribal law
are properly addressed. The Department
acknowledges that many Tribes have
comprehensive schemes in place
regulating traders conducting business
within their jurisdiction.

4. How do Tribes currently regulate
trade in Indian Country, and how might
revisions to 25 CFR part 140 help Tribes
regulate trade in Indian Country?

As mentioned, the Department
recognizes that many Tribes have
enacted comprehensive laws concerning
economic activity occurring on Tribal
lands and that many Tribal courts retain
jurisdiction over Indian traders. For
example, the Department is aware that
some Tribes have required disclosure of
violations of business licenses and of
enforcement actions taken by a Federal,
Tribal, or State entity for trade-related
activity. Tribes have also required the
disclosure of any pending lawsuits
involving the person and the business,
and disclosure of tax liens against the
business and other unsatisfied
judgments. Other items that Tribes have
required include a Federal employer
identification number, a State
registration number, insurance or
bonding information, copies of all
licenses (state, county, city or Tribal)
currently held by the business, and
affiliation with any other businesses.

With this in mind, the Department
requests information on how Tribes
currently regulate trade within their
jurisdiction. The Department requests
specific information and suggestions,
including language on how the Federal
government can bolster those Tribes that
currently comprehensively regulate
trade, as well as those Tribes that do not
do so presently.

5. What types of trade should be
regulated and what types of traders
should be subject to regulation?

The Department has received
numerous proposals from various Tribes
pertaining to Indian Trader regulation.
Many of these proposals suggest that
trade regulated under part 140 should
include not only commercial activities,
but also mineral and energy
development and any form of natural-
resources extraction or agriculture.

Currently, section 140.5(a)(1) of the
existing rule has the following
definitions:

(5) Contract means any agreement
made or under negotiation with any
Indian for the purchase, transportation
or delivery of goods or supplies.

(6) Trading means buying, selling,
bartering, renting, leasing, permitting
and any other transaction involving the
acquisition of property or services.

(7) Commercial trading means any
trading transaction where an employee
engages in the business of buying or
selling services or items which he/she is
trading.

The Department seeks comments on
whether the definitions of contract,
trading, and commercial trading should
be revised, or struck in their entirety,
and why.

Additionally, the current definitions
do not define the type of trader
conducting business with an Indian
Tribe. The draft proposals the
Department has received recommend
that the revised rule apply to any person
conducting trade in Indian Country,
including non-Indians. The Department
solicits comments on whether an
updated part 140 should define who the
rule would apply to and whether or not
this definition should broadly include
any person conducting trade within
Indian Country.

6. How might revisions to the
regulations promote economic viability
and sustainability in Indian Country?

The Department is interested in
receiving feedback on how revisions to
the trade regulations could facilitate
economic activity in Indian country and
tribal economic self-sufficiency.

7. What services do Tribes currently
provide to individuals or entities doing
business in Indian Country and what
role do tax revenues play in providing
such services?

The Department recognizes that
Tribes provide a range of services to
Indians and non-Indians doing business
within their Indian Country. The
Department seeks comments identifying
the types of services offered, such as law
enforcement, food sanitation and health
inspections, transportation and other
infrastructure, etc. The Department also
seeks information on whether and to
what extent Tribes are able to rely on
tax revenues to provide such services.

Dated: December 1, 2016.
Lawrence S. Roberts,
Principal Deputy Assistant Secretary—Indian
Affairs.
[FR Doc. 2016—29253 Filed 12—8-16; 8:45 am|
BILLING CODE 4337-15-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 57
[REG—134438-15]
RIN 1545-BN10

Health Insurance Providers Fee

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Notice of proposed rulemaking.

SUMMARY: This document contains
proposed regulations that would modify
the current definition of ‘“net premiums
written” for purposes of the fee imposed
by section 9010 of the Patient Protection
and Affordable Care Act, as amended.
The proposed regulations will affect
persons engaged in the business of
providing health insurance for United
States health risks.

DATES: Comments and requests for a
public hearing must be received by
March 9, 2017.

ADDRESSES: Send submissions to:
CC:PA:LPD:PR (REG-134438-15), room
5203, Internal Revenue Service, PO Box
7604, Ben Franklin Station, Washington,
DC 20044. Submissions may be hand-
delivered Monday through Friday
between the hours of 8 a.m. and 4 p.m.
to CC:PA:LPD:PR (REG-134438-15),
Courier’s Desk, Internal Revenue
Service, 1111 Constitution Avenue NW,
Washington, DC 20224, or sent
electronically, via the Federal
eRulemaking portal at
www.regulations.gov (IRS REG-134438—
15)

FOR FURTHER INFORMATION CONTACT:
Concerning the proposed regulations,
Rachel S. Smith, (202) 317-6855;
concerning submissions of comments
and request for a hearing, Regina
Johnson, (202) 317—6901 (not toll-free
numbers).

SUPPLEMENTARY INFORMATION:
Background

Section 9010 of the Patient Protection
and Affordable Care Act (PPACA),
Public Law 111-148 (124 Stat. 119
(2010)), as amended by section 10905 of
PPACA, and as further amended by
section 1406 of the Health Care and
Education Reconciliation Act of 2010,
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Public Law 111-152 (124 Stat. 1029
(2010)) (collectively, the Affordable Care
Act or ACA) imposes an annual fee on
covered entities that provide health
insurance for United States health risks.
Section 9010 did not amend the Internal
Revenue Code (Code) but contains
cross-references to specified Code
sections. In this preamble all references
to section 9010 are references to section
9010 of the ACA and all references to
“fee”” are references to the fee imposed
by section 9010.

Section 9010(a) imposes an annual fee
on each covered entity engaged in the
business of providing health insurance.
The fee is due by the annual date
specified by the Secretary, but in no
event later than September 30th of each
calendar year in which a fee must be
paid (fee year).

Section 9010(b) requires the Secretary
to determine the annual fee for each
covered entity based on the ratio of the
covered entity’s net premiums written
for health insurance for any United
States health risk that are taken into
account for the calendar year
immediately before the fee year (data
year) to the aggregate net premiums
written for health insurance of United
States health risks of all covered entities
that are taken into account during the
data year. In calculating the fee, the
Secretary must determine each covered
entity’s net premiums written for United
States health risks based on reports
submitted to the Secretary by the
covered entity and through the use of
any other source of information
available to the Secretary. Section 9010
does not define the term ‘“net premiums
written.”

On November 29, 2013, the Treasury
Department and the IRS published in
the Federal Register (TD 9643; 78 FR
71476) final regulations regarding the
fee (final regulations). The final
regulations define net premiums written
to mean premiums written, including
reinsurance premiums written, reduced
by reinsurance ceded, and reduced by
ceding commissions and medical loss
ratio (MLR) rebates with respect to the
data year. Net premiums written do not
include premiums written for indemnity
reinsurance (and are not reduced by
indemnity reinsurance ceded) because
indemnity reinsurance is not considered
health insurance for purposes of section
9010. However, net premiums written
do include premiums written (and are
reduced by premiums ceded) for
assumption reinsurance; that is,
reinsurance for which there is a
novation and the reinsurer takes over
the entire risk.

The preamble to the final regulations
explained that, for covered entities that

file the Supplemental Health Care
Exhibit (SHCE) with the National
Association of Insurance Commissioners
(NAIC), net premiums written for health
insurance generally will equal the
amount reported on the SHCE as direct
premiums written minus MLR rebates
with respect to the data year, subject to
any applicable exclusions under section
9010. The instructions to Form 8963,
Report of Health Insurance Provider
Information, provide additional
information on how to determine net
premiums written using the SHCE and
any equivalent forms as the source of
data, and can be updated to reflect
changes to the SHCE.

Explanation of Provisions

The proposed regulations would
amend and clarify the rules for how
“net premiums written” take into
account certain premium adjustments
and payments.

1. Retrospective Premium Adjustments

Following the publication of the final
regulations, the Treasury Department
and the IRS received comments
requesting that premium adjustments
related to retrospectively rated contracts
be taken into account in determining net
premiums written. The NAIC’s
Accounting Practices and Procedures
Manual Statement of Statutory
Accounting Principles No. 66,
Retrospectively Rated Contracts, defines
a retrospectively rated contract as a
contract which has the final policy
premium calculated based on the loss
experience of the insured during the
term of the policy (including loss
development after the term of the
policy) and on the stipulated formula
set forth in the policy or a formula
required by law. These premium
adjustments, made periodically, may
involve either the payment of return
premium to the insured (a
“retrospectively rated contract
payment”’) or payment of an additional
premium by the insured (a
“retrospectively rated contract receipt”),
or both, depending on experience.

Commenters recommended that in
calculating net premiums written,
premiums written should be increased
by retrospectively rated contract
receipts and reduced by retrospectively
rated contract payments. Commenters
asserted that retrospectively rated
contract payments are refunded to
policyholders in much the same way as
MLR rebates. Therefore, without an
adjustment for retrospectively rated
contract payments, covered entities that
make these payments will bear a
liability for an amount of the annual fee
that correlates to premiums from which

they do not actually receive an
economic benefit.

In response to these comments, the
proposed regulations would modify the
current definition of net premiums
written to account for premium
adjustments related to retrospectively
rated contracts, computed on an accrual
basis. These amounts are received from
and paid to policyholders annually
based on experience. Retrospectively
rated contract receipts and payments do
not include changes to funds or
accounts that remain under the control
of the covered entity, such as changes to
premium stabilization reserves.

2. Risk Adjustment Payments and
Charges

Following the publication of the final
regulations, questions also arose about
the treatment of risk adjustment
payments under the ACA. Section 1343
of the ACA provides a permanent risk
adjustment program for certain plans in
the individual and small group markets.
In general, the program transfers risk
adjustment funds from health insurance
plans with relatively lower-risk
enrollees to issuers that
disproportionately attract high-risk
populations, such as individuals with
chronic conditions. Section 1343(a)(1)
generally requires each state, or the
Department of Health and Human
Services (HHS) acting on behalf of the
state, to assess a charge on health plans
and health insurance issuers in the
individual or small group markets
within a state (with respect to health
insurance coverage) if the actuarial risk
of the enrollees of such plans or
coverage for a year is less than the
average actuarial risk of all enrollees in
all plans or coverage in the state for the
year that are not self-insured group
health plans. Section 1343(a)(2)
generally requires each state, or HHS
acting on behalf of the state, to make a
payment to health plans and health
insurance issuers in the individual or
small group markets within a state (with
respect to health insurance coverage) if
the actuarial risk of the enrollees of such
plans or coverage for a year is greater
than the average actuarial risk of all
enrollees in all plans and coverage in
the state for the year that are not self-
insured group health plans.

Although not specitically listed, net
premiums written, as defined in the
final regulations, include risk
adjustment payments received by a
covered entity under section 1343(a)(2)
of the ACA and are reduced for risk
adjustment charges paid by a covered
entity under section 1343(a)(1) of the
ACA. Nonetheless, several covered
entities asked whether net premiums
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written included risk adjustment
payments received and charges paid.
Therefore, these proposed regulations
add specific language to the definition
of net premiums written to clarify that
net premiums written include risk
adjustment payments received and are
reduced for risk adjustment charges
paid. If a covered entity did not include
risk adjustment payments received as
direct premiums written on its SHCE or
did not file an SHCE, these amounts are
still part of net premiums written and
must be reported as such on Form 8963.
For this purpose, risk adjustment
payments received and charges paid are
computed on an accrual basis.

3. Other Premium Adjustments

These proposed regulations would
authorize the IRS to provide rules in
guidance published in the Internal
Revenue Bulletin for additional
amounts to be taken into account in
determining net premiums written. If
the Treasury Department and the IRS
determine that published guidance
providing additional adjustments to net
premiums written is warranted, such
guidance will be published in the
Internal Revenue Bulletin.

Proposed Effective/Applicability Date

These regulations are proposed to
apply with respect to any fee that is due
on or after September 30, 2018.

Special Analyses

Certain IRS regulations, including
these, are exempt from the requirements
of Executive Order 12866, as
supplemented and reaffirmed by
Executive Order 13563. Therefore, a
regulatory assessment is not required.
Because these regulations do not
include a collection of information, a
Regulatory Flexibility Analysis under
the Regulatory Flexibility Act (5 U.S.C.
chapter 6) is not required. Pursuant to
Code section 7805(f), this notice of
proposed rulemaking will be submitted
to the Chief Counsel for Advocacy of the
Small Business Administration for
comment on its impact on small
business.

Comments and Public Hearing

Before these proposed regulations are
adopted as final regulations,
consideration will be given to any
written (a signed original and eight (8)
copies) or electronic comments that are
submitted timely to the IRS. Comments
are requested on all aspects of these
proposed regulations. The Treasury
Department and the IRS specifically
request comments on the following:

1. How the adjustments to net
premiums written under these proposed

regulations tie to amounts reported on
the SHCE.

2. Whether there should be a
transition rule for premium adjustments
related to retrospectively rated contracts
and how any such rule should be
implemented.

All comments will be available for
public inspection and copying. A public
hearing may be scheduled if requested
in writing by any person that timely
submits written comments. If a public
hearing is scheduled, notice of the date,
time, and place for the hearing will be
published in the Federal Register.

Drafting Information

The principal author of these
proposed regulations is Rachel S. Smith,
IRS Office of the Associate Chief
Counsel (Passthroughs and Special
Industries). However, other personnel
from the Treasury Department and the
IRS participated in their development.

List of Subjects in 26 CFR Part 57

Health Insurance, Reporting and
recordkeeping requirements.

Proposed Amendments to the
Regulations

Accordingly, 26 CFR part 57 is
proposed to be amended as follows:

PART 57—HEALTH INSURANCE
PROVIDERS FEE

m 1. The authority citation for part 57
continues to read in part as follows:

Authority: 26 U.S.C. 7805 * * *

* * * * *

m 2. Section 57.2 is amended by revising
paragraph (k) to read as follows:

§57.2 Explanation of terms.
* * * * *

(k) Net premiums written—(1) In
general. The term net premiums written
means premiums written, adjusted as
provided in paragraph (k)(2) of this
section.

(2) Adjustments. Net premiums
written include adjustments to account
for:

(i) Assumption reinsurance, but not
indemnity reinsurance. Net premiums
written include reinsurance premiums
written, reduced by reinsurance ceded,
and reduced by ceding commissions
with respect to the data year. Net
premiums written do not include
premiums written for indemnity
reinsurance and are not reduced by
indemnity reinsurance ceded because
indemnity reinsurance within the
meaning of paragraph (h)(5)(i) of this
section is not health insurance under
paragraph (h)(1) of this section.
However, in the case of assumption

reinsurance within the meaning of
paragraph (h)(5)(ii) of this section, net
premiums written include premiums
written for assumption reinsurance,
reduced by assumption reinsurance
premiums ceded.

(ii) Medical loss ratio (MLR) rebates.
Net premiums written are reduced by
MLR rebates with respect to the data
year. For this purpose, MLR rebates are
computed on an accrual basis.

(iii) Premium adjustments related to
retrospectively rated contracts. Net
premiums written include
retrospectively rated contract receipts
and are reduced by retrospectively rated
contract payments with respect to the
data year. For this purpose, net
premium adjustments related to
retrospectively rated contracts are
computed on an accrual basis.

(iv) Amounts related to the risk
adjustment program under section 1343
of the ACA. Net premiums written
include risk adjustment payments
(within the meaning of 42 U.S.C.
18063(b)) received with respect to the
data year and are reduced by risk
adjustment charges (within the meaning
of 42 U.S.C. 18063(a)) paid with respect
to the data year. For this purpose, risk
adjustment payments and risk
adjustment charges are computed on an
accrual basis.

(v) Additional adjustments published
in the Internal Revenue Bulletin. The
IRS may provide rules in guidance
published in the Internal Revenue
Bulletin (see § 601.601(d)(2) of this
chapter) for additional adjustments
against premiums written in
determining net premiums written.
m 3. Section 57.10 is amended by
revising paragraph (a) and adding
paragraph (c) to read as follows:

§57.10 Effective/applicability date.

(a) In general. Except as provided in
paragraphs (b) and (c) of this section,
§§57.1 through 57.9 apply to any fee
that is due on or after September 30,
2014.

* * * * *

(c) Paragraph (k) of § 57.2. Paragraph
(k) of §57.2 applies to any fee that is
due on or after September 30, 2018.

John Dalrymple,

Deputy Commissioner for Services and
Enforcement.

[FR Doc. 2016—29487 Filed 12—8-16; 8:45 am|
BILLING CODE 4830-01-P
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DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 57
[REG-123829-16]
RIN 1545-BN57

Electronic Filing of the Report of
Health Insurance Provider Information

AGENCY: Internal Revenue Service (IRS),
Treasury.
ACTION: Notice of proposed rulemaking.

SUMMARY: This document proposes to
amend the Health Insurance Providers
Fee regulations to require certain
covered entities engaged in the business
of providing health insurance for United
States health risks to electronically file
Form 8963, “Report of Health Insurance
Provider Information.” These proposed
regulations affect those entities.

DATES: Written or electronic comments
and requests for a public hearing must
be received by March 9, 2017.
ADDRESSES: Send submissions to:
CC:PA:LPD:PR (REG-123829-16), Room
5205, Internal Revenue Service, P.O.
Box 7604, Ben Franklin Station,
Washington, DC 20044. Submissions
may be hand delivered Monday through
Friday between the hours of 8 a.m. and
4 p.m. to CC:PA:LPD:PR (REG-123829-
16), Courier’s Desk, Internal Revenue
Service, 1111 Constitution Avenue NW.,
Washington, DC, or sent electronically
via the Federal eRulemaking Portal at
http://www.regulations.gov (indicate
IRS REG-123829-16).

FOR FURTHER INFORMATION CONTACT:
Concerning the proposed regulations,
David Bergman, (202) 317—6844;
concerning submissions of comments or
to request a public hearing, Regina
Johnson, (202) 317—6901 (not toll-free
numbers).

SUPPLEMENTARY INFORMATION:

Background

This document proposes to amend the
Health Insurance Providers Fee
Regulations (26 CFR part 57) under
section 9010 of the Patient Protection
and Affordable Care Act (PPACA),
Public Law 111-148 (124 Stat. 119
(2010)), as amended by section 10905 of
PPACA, and as further amended by
section 1406 of the Health Care and
Education Reconciliation Act of 2010,
Public Law 111-152 (124 Stat. 1029
(2010)) (collectively, the Affordable Care
Act or ACA). All references in this
preamble to section 9010 are references
to the ACA.

Section 9010(a) imposes an annual fee
on each covered entity engaged in the

business of providing health insurance.
A covered entity, defined under section
9010(c), is any entity that provides
health insurance for any United States
health risk during each year, subject to
certain exclusions. The total aggregate
amount of the fee for all covered entities
is determined by statute and is called
the applicable amount. See section
9010(e). Each covered entity’s annual
fee is equal to an amount that bears the
same ratio to the applicable amount as
the covered entity’s portion of net
premiums written with respect to health
insurance for United States health risks
that are taken into account compared to
the aggregate amount of net premiums
written for all covered entities that are
taken into account. Section 9010(b)(2)
clarifies which net premiums are taken
into account for purposes of calculating
the fee. A covered entity (including a
controlled group) with no more than
$25 million in net premiums written
does not have any premiums taken into
account and is not liable for a fee.
Section 9010(b)(3) requires the
Secretary to calculate the amount of
each covered entity’s fee on a calendar
year basis. To facilitate these
calculations, section 9010(g)(1) requires
that each covered entity must report to
the Secretary the covered entity’s net
premiums written for health insurance
for any United States health risk for the
preceding calendar year by the date
prescribed by the Secretary. Section
9010(g)(1) also provides the Secretary
with authority to prescribe the manner
in which a covered entity reports its net
premiums written. The reporting
requirement applies regardless of
whether a covered entity will be liable
for a fee. Section 9010(g)(2) imposes a
penalty on a covered entity for any
failure to report the required
information by the date prescribed by
the Secretary (determined with regard to
any extension of time for filing), unless
such failure is due to reasonable cause.
Section 9010(g)(3) imposes an accuracy-
related penalty for understating the
covered entity’s net premiums written
for health insurance for any United
States health risk for any calendar year.
Section 57.3 of the Health Insurance
Providers Fee regulations implements
section 9010(g) and provides the rules
for covered entities to report net
premiums written for health insurance
of United States health risks to the IRS.
Under that section, information is
reported to the IRS on Form 8963,
“Report of Health Insurance Provider
Information,” which must be filed in
accordance with the form instructions
by April 15 of the year following the
calendar year for which data is being
reported. That section further provides

that rules for the manner of reporting
may be provided in guidance in the
Internal Revenue Bulletin. The IRS uses
the information reported on Form 8963
as part of the determination of each
covered entity’s annual fee under
section 9010. Neither the statute nor the
regulations currently specify whether
Form 8963 must be submitted
electronically or on paper. Covered
entities currently have the option of
filing the form in either manner.

Section 57.5 requires the IRS to send
each covered entity notice of a
preliminary fee calculation for that fee
year (the calendar year in which the fee
must be paid, beginning with 2014), and
provides the content of that notice.
Section 57.5 further provides that the
timing of the notice will be provided in
guidance published in the Internal
Revenue Bulletin. Notice 2013-76
(2013-51 IRB 769) provides that the IRS
will mail each covered entity its notice
of preliminary fee calculation by June
15 of each fee year. Section 57.6
requires that a covered entity correct
any errors identified after receiving the
preliminary fee calculation by filing a
corrected Form 8963. Notice 2013-76
provides that a corrected Form 8963
must be filed by July 15 of the fee year.
The corrected Form 8963 replaces the
original Form 8963 for all purposes,
including the determination of whether
an accuracy-related penalty applies. The
covered entity remains liable for any
failure to report penalty if it failed to
timely submit the original Form 8963.
As with the original report, the
corrected Form 8963 may currently be
submitted either electronically on
paper.

Under §57.7(b), the IRS must send
each covered entity its final fee
calculation no later than August 31. The
IRS validates the data on Form 8963 in
performing the final calculation, and,
pursuant to section 9010(b)(3), the IRS
is authorized to use any other source of
information to determine each covered
entity’s net premiums written for health
insurance of United States health risks.
The covered entity must pay the fee by
September 30 of the fee year, as
provided by section 9010(a)(2). The fee
must be paid by electronic funds
transfer. See §§57.7(d); 57.6302—1.

The Consolidated Appropriations Act
of 2016 imposes a moratorium on the
fee for the 2017 calendar year. Public
Law 114-113, section 201. Thus,
covered entities are not required to pay
the fee or file Form 8963 for the 2017
fee year.

Explanation of Provisions

The IRS has now had three years of
experience administering the Health
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Insurance Providers Fee. Based on this
experience, the IRS concludes that the
fee could be more efficiently
administered if certain covered entities
were required to file Forms 8963 and
corrected Forms 8963 electronically.

The calculation of the fee is complex,
and the statute requires that it be paid
by the covered entity by September 30.
The calculation of any one covered
entity’s fee depends upon the data
reported on Form 8963 by all covered
entities—an adjustment to one covered
entity’s fee affects other covered
entities’ fees. Covered entities need time
after the end of the year to compile the
information that needs to be reported.
Accordingly, there is a short window of
time for (1) the IRS to compile and
analyze the reported information and
send out preliminary letters, (2) covered
entities to respond with any corrections,
(3) the IRS to compile and analyze the
amended reporting and issue final fee
letters, and (4) covered entities to pay
the fee.

Paper reporting slows this process
because paper forms take time to travel
through the mail. Additionally, once the
paper Form 8963 (or corrected Form
8963) reaches IRS personnel, the
information on the paper form must be
transcribed into IRS computers to
calculate the fee. Transcription of paper
forms is costly and time-consuming.
And, because of the nature of the fee, no
entity’s proposed or final assessment
can be determined until all the reporting
of all payers has been taken into
account.

The IRS uses electronic filing in
several other contexts to streamline the
collection of large volumes of paper
forms and to efficiently use the
information provided. Electronic filing
of Forms 8963 and corrected Forms
8963 would benefit the administration
of the fee by significantly reducing
delays and the resources needed to
calculate the preliminary and final fee
amounts. Electronic filing will also
benefit fee payers by facilitating the
process for computing the fee for all
covered entities.

Accordingly, pursuant to section
9010(g)(1), which provides authority to
prescribe the manner for reporting, the
proposed regulations amend § 57.3(a)(2)
to provide that a covered entity
(including a controlled group) reporting
more than $25 million in net premiums
written on a Form 8963 or corrected
Form 8963 must electronically file these
forms after December 31, 2017. Forms
8963 reporting $25 million or less in net
premiums written are not required to be
electronically filed. This is because a
covered entity (including a controlled
group) reporting no more than $25

million in net premiums written is not
liable for a fee and therefore the time
constraints applicable to computation of
the fee are not applicable with respect
to these entities. See §57.4(a)(4). The
proposed regulation also provides that if
a Form 8963 or corrected Form 8963 is
required to be filed electronically, any
subsequently filed Form 8963 filed for
the same fee year must also be filed
electronically, even if such
subsequently filed Form 8963 reports
$25 million or less in net premiums
written. In addition, the proposed
regulation provides that failure to
electronically file will be treated as a
failure to file for purposes of § 57.3(b).

Proposed Effective/Applicability Date

These amendments are proposed to
apply to any covered entity reporting
more than $25 million in net premiums
written on any Form 8963 filed after
December 31, 2017.

Special Analyses

Certain IRS regulations, including this
one, are exempt from the requirements
of Executive Order 12866, as
supplemented and reaffirmed by
Executive Order 13563. Therefore, a
regulatory impact assessment is not
required. It is hereby certified that the
electronic filing requirement would not
have a significant economic impact on
a substantial number of small entities
pursuant to the Regulatory Flexibility
Act (5 U.S.C. chapter 6). This
certification is based on the fact that the
rule is expected to affect primarily
larger entities because the electronic
filing requirement is not met unless the
filer must report more than $25 million
in net premiums. Accordingly, a
regulatory flexibility analysis is not
required.

Pursuant to section 7805(f) of the
Internal Revenue Code, this notice of
proposed rulemaking has been
submitted to the Chief Counsel for
Advocacy of the Small Business
Administration for comment on the
impact on small business.

Comments and Public Hearing

Before these proposed regulations are
adopted as final regulations,
consideration will be given to any
written or electronic comments that are
submitted timely to the IRS as
prescribed in this preamble under the
ADDRESSES heading. The Treasury
Department and the IRS request
comments on all aspects of the proposed
rules. All comments will be available for
public inspection and copying at
www.regulations.gov or upon request. A
public hearing will be scheduled if
requested in writing by any person that

timely submits written comments. If a
public hearing is scheduled, notice of
the date, time, and place for the public
hearing will be published in the Federal
Register.

Drafting Information

The principal author of the proposed
regulations is David Bergman of the
Office of the Associate Chief Counsel
(Procedure and Administration).

List of Subjects in 26 CFR Part 57

Health Insurance, Reporting and
recordkeeping requirements.

Proposed Amendments to the
Regulations

Accordingly, 26 CFR part 57 is
proposed to be amended to read as
follows:

PART 57—HEALTH INSURANCE
PROVIDERS FEE

Paragraph 1. The authority citation
for 26 CFR part 57 continues to read in
part as follows:

Authority: 26 U.S.C. 7805 * * *

Par. 2. Section 57.3 is amended by
revising paragraph (a)(2) to read as
follows:

§57.3 Reporting requirements and
associated penalties.

* * * * *
(a)* EE

(2) Manner of reporting—(i) In
general. The IRS may provide rules in
guidance published in the Internal
Revenue Bulletin for the manner of
reporting by a covered entity under this
section, including rules for reporting by
a designated entity on behalf of a
controlled group that is treated as a
single covered entity.

(ii) Electronic filing required. Any
Form 8963 (including corrected forms)
filed pursuant to paragraph (a)(1) of this
section reporting more than $25 million
in net premiums written must be filed
electronically in accordance with the
instructions to the form. If a Form 8963
or corrected Form 8963 is required to be
filed electronically under this paragraph
(a)(2)(ii), any subsequently filed Form
8963 filed for the same fee year must
also be filed electronically. For purposes
of paragraph (b) of this section, any
Form 8963 required to be filed
electronically under this section will
not be considered filed unless it is filed
electronically.

* * * * *

Par. 3. Section 57.10 is amended by
revising paragraph (a) and adding
paragraph (c) to read as follows:
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§57.10 Effective/applicability date.

(a) Except as provided paragraphs (b)
and (c) of this section, §§57.1 through
57.9 apply to any fee that is due on or
after September 30, 2014.

* * * * *

(c) Section 57.3(a)(2)(ii) applies to
Forms 8963, including corrected Forms
8963, filed after December 31, 2017.

John Dalrymple,

Deputy Commissioner for Services and
Enforcement.

[FR Doc. 2016-29489 Filed 12—8—16; 8:45 am]|
BILLING CODE P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 301
[REG-133353-16]
RIN 1545-BN63

Disclosures of Return Information
Reflected on Returns to Officers and
Employees of the Department of
Commerce for Certain Statistical
Purposes and Related Activities

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Notice of proposed rulemaking
by cross-reference to temporary
regulation.

SUMMARY: In the Rules and Regulations
section of this issue of the Federal
Register the IRS is issuing temporary
regulations authorizing the disclosure of
specified return information to the
Bureau of the Census (Bureau) for
purposes of structuring the censuses
and national economic accounts and
conducting related statistical activities
authorized by title 13. The temporary
regulations are made pursuant to a
request from the Secretary of Commerce.
The temporary regulations also provide
clarifying language for an item of return
information and remove duplicative
paragraphs contained in the existing
final regulations. These regulations
require no action by taxpayers and have
no effect on their tax liabilities. Thus,
no taxpayers are likely to be affected by
the disclosures authorized by this
guidance. The text of the temporary
regulations published in the Rules and
Regulations section of the Federal
Register serves as the text of these
proposed regulations.
DATES: Written and electronic comments
and requests for a public hearing must
be received by March 9, 2017.
Applicability Date: For dates of
applicability, see § 301.6103(j)(1)-1(e).

ADDRESSES: Send submissions to
CC:PA:LPD:PR (REG-133533—-16), Room
5203, Internal Revenue Service, Post
Office Box 7604, Ben Franklin Station,
Washington, DC 20044. Submissions
may be hand-delivered Monday through
Friday between the hours of 8 a.m. and
4 p.m. to CC:PA:LPD:PR (REG-133533—
16), Courier’s Desk, Internal Revenue
Service, 1111 Constitutional Avenue
NW., Washington, DC 20224, or sent
electronically, via the Federal
eRulemaking Portal at
www.regulations.gov (IRS REG-133533—
16).

FOR FURTHER INFORMATION CONTACT:
Concerning the proposed regulations,
William Rowe, (202) 317-6834;
concerning submissions of comments,
Regina Johnson, (202) 317-5177 (not
toll-free numbers).

SUPPLEMENTARY INFORMATION:

Background and Explanation of
Provisions

This document contains proposed
amendments to 26 CFR part 301 relating
to section 6103(j)(1)(A) of the Internal
Revenue Code (Code). Section
6103(j)(1)(A) authorizes the Secretary of
the Treasury to furnish, upon written
request by the Secretary of Commerce,
such returns or return information as
the Secretary of Treasury may prescribe
by regulation to officers and employees
of the Bureau for the purpose of, but
only to the extent necessary in, the
structuring of censuses and national
economic accounts and conducting
related statistical activities authorized
by law. Section 301.6103(j)(1)-1 of the
regulations further defines such
purposes by reference to 13 U.S.C.
chapter 5 and provides an itemized
description of the return information
authorized to be disclosed for such
purposes. This document contains
proposed regulations authorizing the
disclosure of additional items of return
information requested by the Secretary
of Commerce. These proposed
regulations also provide clarifying
language for an item of return
information and remove duplicative
paragraphs contained in the existing
regulations. Temporary regulations in
the Rules and Regulations section of this
issue of the Federal Register amend 26
CFR part 301. The text of those
temporary regulations serves as the text
of these proposed regulations. The
preamble to the temporary regulations
explains the temporary regulations and
these proposed regulations.

Special Analyses

Certain IRS regulations, including this
one, are exempt from the requirements

of Executive Order 12866, as
supplemented and reaffirmed by
Executive Order 13563. Therefore, a
regulatory assessment is not required. It
is hereby certified that these regulations
will not have a significant economic
impact on a substantial number of small
entities because the regulations do not
impose a collection of information on
small entities. Accordingly, a regulatory
flexibility analysis is not required under
the Regulatory Flexibility Act (5 U.S.C.
chapter 6). Pursuant to section 7805(f) of
the Internal Revenue Code, this
regulation has been submitted to the
Chief Counsel for Advocacy of the Small
Business Administration for comment
on its impact on small businesses.

Comments and Requests for Public
Hearing

Before these proposed regulations are
adopted as final regulations,
consideration will be given to any
comments that are submitted timely to
the IRS as prescribed in this preamble
under the ADDRESSES heading. The IRS
and Treasury Department request
comments on all aspects of the proposed
regulations. All comments that are
submitted will be available for public
inspection and copying at
www.regulations.gov or upon request. A
public hearing may be scheduled if
requested in writing by any person that
timely submits written or electronic
comments. If a public hearing is
scheduled, notice of the date, time, and
place for the public hearing will be
published in the Federal Register.

Drafting Information

The principal author of these
proposed regulations is William Rowe,
Office of the Associate Chief Counsel
(Procedure & Administration).

List of Subjects in 26 CFR Part 301

Employment taxes, Estate taxes,
Excise taxes, Gift taxes, Income taxes,
Penalties, Reporting and recordkeeping
requirements.

Proposed Amendments to the
Regulations

Accordingly, 26 CFR part 301 is
amended as follows:

PART 301—PROCEDURE AND
ADMINISTRATION

m Paragraph 1. The authority citation
for part 301 continues to read in part as
follows:

Authority: 26 U.S.C. 7805 * * *
m Par. 2. Section 301.6103(j)(1)-1 is
amended by adding paragraphs
(b)(2)(iii)(K) through (M), (b)(3)(xxxi)
through (xxxv), and (b)(6)(i)(C) through
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(E), and revising paragraphs (b)(2)(iii)(I),
(b)(3)(v), (b)(3)(xxv) through (xxx), and
(e) to read as follows:

§301.6103(j)(1)-1 Disclosures of return
information reflected on returns to officers
and employees of the Department of
Commerce for certain statistical purposes
and related activities.
* * * * *

b) * *x %
2) * *x %

I .

—_— —

iii)

(I) [The text of proposed amendments
to §301.6103(j)(1)-1(b)(2)(iii)(I) is the
same as the text of § 301.6103(j)(1)-
1T(b)(2)(iii)(I) published elsewhere in
this issue of the Federal Register].

(K) through (M) [The text of proposed
amendments to § 301.6103(j)(1)—
1(b)(2)(iii)(K) through (M) is the same as
the text of § 301.6103(j)(1)—
1T(b)(2)(iii)(K) through (M) published
elsewhere in this issue of the Federal
Register].

(3) * x %

(v) [The text of proposed amendments
to §301.6103(j)(1)-1(b)(3)(v) is the same
as the text of § 301.6103(j)(1)-1T(b)(3)(v)
published elsewhere in this issue of the
Federal Register].

* * * * *

(xxv) through (xxxv) [The text of
proposed amendments to
§ 301.6103(j)(1)-1(b)(3)(xxv) through
(xxxv) is the same as the text of
§301.6103(j)(1)-1T(b)(3)(xxv) through
(xxxv) published elsewhere in this issue

of the Federal Register].
* * * * *
(6) * *x %
(i) * % %

(C) through (E) [The text of proposed
amendments to § 301.6103(j)(1)—
1T(b)(6)(i)(C) through (E) is the same as
the text of § 301.6103(j)(1)-1T(b)(6)({1)(C)
through (E) published elsewhere in this

issue of the Federal Register].
* * * * *

(e) Applicability date. Paragraphs
(b)(2)(iii)), (b)(2)(iii)(K) through (M),
(b)(3)(v), (b)(3)(xxv), (b)(3)(xxv) through
(xxxv), and (b)(6)(i)(C) through (E) of
this section apply to disclosure of the
Bureau of the Census made on or after
December 9, 2016. For rules that apply
to disclosure to the Bureau of the
Census before that date, see 26 CFR
301.6103(j)(1)-1 (revised as of April 1,
2016).

John Dalrymple,

Deputy Commissioner for Services and
Enforcement.

[FR Doc. 2016-29490 Filed 12—8-16; 8:45 am]
BILLING CODE 4830-01-P

DEPARTMENT OF JUSTICE

28 CFR Part 50
[Docket No. OIP 100]
Request for Public Comment on Draft

“Release to One, Release to All”
Presumption

AGENCY: Department of Justice.
ACTION: Request for public comment.

SUMMARY: The Department of Justice
(the “Department”) is requesting public
comment on the draft ‘“Release to One,
Release to All” policy, which was
prepared by the Office of Information
Policy (OIP). This draft policy is not
final, and should not be construed to
represent Agency policy or views. The
draft policy takes into account lessons
learned from the DOJ pilot and all of the
issues examined through the Chief FOIA
Office Council, including certain
exceptions to the policy and two
different options for the timing of when
documents should be posted online.
The Department requests your
comments on the entire draft policy. All
public comments submitted in response
to this notice will be considered when
finalizing this document.

DATES: Written comments must be
postmarked and electronic comments
must be submitted on or before
December 23, 2016. Commenters should
be aware that the electronic Federal
Docket Management System will not
accept comments after Midnight Eastern
Time on the last day of the comment
period.

ADDRESSES: You may submit comments,
by any of the following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov.

e Mail: Bobby Talebian, U.S.
Department of Justice; Office of
Information Policy; 1425 New York
Avenue NW., Suite 11050; Washington,
DC 20530-0001. To ensure proper
handling, please reference OIP Docket
No. 100 on your correspondence.

See SUPPLEMENTARY INFORMATION for
further instructions for submitting
comments.

FOR FURTHER INFORMATION CONTACT:
Bobby Talebian, by mail at U.S.
Department of Justice; Office of
Information Policy; 1425 New York
Avenue NW., Suite 11050; Washington,
DC 20530-0001, or by phone at 202—
514-3642.

SUPPLEMENTARY INFORMATION:

I. About the Release to All Presumption

In conjunction with President
Obama’s signing of the FOIA
Improvement Act of 2016, the

Administration announced new steps to
build on a record of openness and
transparency, including promoting
broader release of records through a
“release to one is a release to all”
presumption. The President directed the
Chief FOIA Officer Council to consider
the lessons learned from DOJ’s pilot
program and work to develop a Federal
Government policy establishing a
“release to one is a release to all”
presumptive standard for Federal
agencies when releasing records under
the FOIA.

II. Posting of Public Comments

Please note that all comments
received are considered part of the
public record and made available for
public inspection online at http://
www.regulations.gov. Such information
includes personal identifying
information (such as your name and
address) voluntarily submitted by the
commenter. You are not required to
submit personal identifying information
in order to comment on this rule.
Nevertheless, if you want to submit
personal identifying information (such
as your name and address) as part of
your comment, but do not want it to be
posted online, you must include the
phrase “PERSONAL IDENTIFYING
INFORMATION” in the first paragraph
of your comment.

If you want to submit confidential
business information as part of your
comment but do not want it to be posted
online, you must include the phrase
“CONFIDENTIAL BUSINESS
INFORMATION” in the first paragraph
of your comment. Personal identifying
information and confidential business
information identified as set forth above
will be placed in the agency’s public
docket file, but not posted online. If you
wish to inspect the agency’s public
docket file in person by appointment,
please see the paragraph above entitled
FOR FURTHER INFORMATION CONTACT.

Dated: December 6, 2016.
Melanie Ann Pustay,
Director, Office of Information Policy.
[FR Doc. 2016—29727 Filed 12—8-16; 8:45 am]
BILLING CODE 4410-BE-P
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R09-OAR-2016-0318; FRL-9956—25—
Region 9]

Approval of California Air Plan
Revisions, Imperial County Air
Pollution Control District

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Proposed rule.

SUMMARY: The Environmental Protection
Agency (EPA) is proposing to approve
revisions to the Imperial County Air
Pollution Control District (ICAPCD)
portion of the California State
Implementation Plan (SIP). These
revisions concern emissions of volatile
organic compounds (VOCs) and
particulate matter (PM) from large
confined animal facilities (LCAFs). We
are proposing to approve local rules to
regulate these emission sources under
the Clean Air Act (CAA or the Act). We
are taking comments on this proposal
and plan to follow with a final action.

DATES: Any comments must arrive by
January 9, 2017.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R09—
OAR-2016-0318 at http://
www.regulations.gov, or via email to
Steckel. Andrew@epa.gov. For comments
submitted at Regulations.gov, follow the
online instructions for submitting
comments. Once submitted, comments
cannot be removed or edited from
Regulations.gov. For either manner of
submission, the EPA may publish any
comment received to its public docket.
Do not submit electronically any
information you consider to be
Confidential Business Information (CBI)
or other information whose disclosure is
restricted by statute. Multimedia
submissions (audio, video, etc.) must be
accompanied by a written comment.
The written comment is considered the
official comment and should include
discussion of all points you wish to
make. The EPA will generally not
consider comments or comment
contents located outside of the primary
submission (i.e. on the web, cloud or
other file sharing system). For
additional submission methods, please
contact the person identified in the FOR
FURTHER INFORMATION CONTACT section.
For the full EPA public comment policy,
information about CBI or multimedia
submissions and general guidance on

TABLE 1—SUBMITTED RULES

making effective comments, please visit
http://www2.epa.gov/dockets/
commenting-epa-dockets.

FOR FURTHER INFORMATION CONTACT:
Nancy Levin, EPA Region IX, (415) 972—
3848, levin.nancy@epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document, “we,
and “our” refer to the EPA.

Table of Contents

I. The State’s Submittal
A. What rules did the State submit?
B. Are there other versions of these rules?
C. What is the purpose of the submitted
rules or rule revisions?
II. The EPA’s Evaluation and Action
A. How is the EPA evaluating the rules?
B. Do the rules meet the evaluation
criteria?
C. EPA Recommendations To Further
Improve the Rules
D. Public Comment and Proposed Action
III. Incorporation by Reference
IV. Statutory and Executive Order Reviews

1. The State’s Submittal
A. What rules did the State submit?

Table 1 lists the rules addressed by
this proposal with the dates that they
were adopted by the local air agency
and submitted by the California Air
Resources Board (CARB).

IEINT; ’s

us

Local agency Rule No. Rule title Amended Submitted
ICAPCD ............ 217 | Large Confined Animal Facilities (LCAF) Permits Required ...........c.cccecueee. 02/09/2016 04/21/2016
ICAPCD ............ 10T | DEfiNItIONS ..o 02/09/2016 04/21/2016
ICAPCD ............ 202 | EXEMPHONS ..oviitiiiieiiiiieteniesie ettt bttt ene s 02/09/2016 04/21/2016

On May 18, 2016, the EPA determined
that the submittal for ICAPCD Rules
217,101 and 202 met the completeness
criteria in 40 CFR part 51 Appendix V,
which must be met before formal EPA
review.

B. Are there other versions of these
rules?

There are no previous versions of
Rule 217 in the SIP, although the
ICAPCD adopted an earlier version of
Rule 217 on October 10, 2006, and
CARB submitted it to us on August 24,
2007. CARB withdrew this version of
Rule 217 on May 17, 2011. We approved
earlier versions of Rules 101 and 202
into the SIP on October 2, 2014 (79 FR
59433) and May 9, 2011 (76 FR 26615),
respectively. While we can act on only
the most recently submitted version, we
have reviewed materials provided with
previous submittals.

C. What is the purpose of the submitted
rules or rule revisions?

VOCs contribute to the production of
ground-level ozone, smog and PM,
which harm human health and the
environment. Section 110(a) of the CAA
requires states to submit regulations that
control VOC emissions. PM, including
PM equal to or less than 2.5 microns in
diameter (PM,s) and PM equal to or less
than 10 microns in diameter (PM;o),
contributes to effects that are harmful to
human health and the environment,
including premature mortality,
aggravation of respiratory and
cardiovascular disease, decreased lung
function, visibility impairment, and
damage to vegetation and ecosystems.
Section 110(a) of the CAA requires
states to submit regulations that control
PM emissions. These rules also help to
control ammonia, which contributes to
PM formation.

Rule 217 is designed to limit VOC and
ammonia emissions from LCAFs,

including dairies, beef feedlots, poultry
houses, swine facilities and other
confined animal facilities. The rule
applies to operations at or above certain
size thresholds specified in the rule.?
These operations must obtain an
ICAPCD permit, submit an emissions
mitigation plan and implement
mitigation measures. Rule 217 lists
mitigation measure requirements for
each type of LCAF. The measures are
grouped into categories.?2 The LCAF
owner/operator must implement the

1Table 1 of Rule 217 provides large confined
animal facility (LCAF) thresholds for each type of
livestock for which the rule applies. For example,
the beef feedlot LCAF threshold is 3,500 beef cattle,
the dairy LCAF threshold is 500 milking cows, and
the poultry LCAF threshold is 400,000 chickens or
ducks.

2For example, the mitigation measure
requirements for beef feedlots are grouped into the
following categories: A. Feed, B. Silage, C. Housing,
D. Solid Manure/Separated Solids, E. Liquid
Manure and F. Land Application.


http://www2.epa.gov/dockets/commenting-epa-dockets
http://www2.epa.gov/dockets/commenting-epa-dockets
http://www.regulations.gov
http://www.regulations.gov
mailto:Steckel.Andrew@epa.gov
mailto:levin.nancy@epa.gov

Federal Register/Vol. 81, No. 237/Friday, December 9, 2016 /Proposed Rules

89025

requirements within each category.3
Rules 101—Definitions, and 202—
Exemptions, were revised to be
consistent with the LCAF thresholds for
dairy cows, chicken and ducks
established in Rule 217.

The EPA’s technical support
document (TSD) has more information
about these rules.

II. The EPA’s Evaluation and Action

A. How is the EPA evaluating the rules?

SIP rules must be enforceable (see
CAA section 110(a)(2)), must not
interfere with applicable requirements
concerning attainment and reasonable
further progress or other CAA
requirements (see CAA section 110(1)),
and must not modify certain SIP control
requirements in nonattainment areas
without ensuring equivalent or greater
emissions reductions (see CAA section
193).

Generally, SIP rules must require
Reasonably Available Control
Technology (RACT) for each category of
sources covered by a Control
Techniques Guidelines (CTG)
document, and for each non-CTG major
source of VOGs in ozone nonattainment
areas classified as moderate or above
(see CAA section 182(b)(2)). The
ICAPCD regulates sources in an ozone
nonattainment area classified as
moderate for the 1997 and the 2008 8-
hour ozone standards (40 CFR 81.305).
Therefore, we are evaluating whether
this rule implements RACT-level
controls for this area source category.
Rules 101 and 202 support the
requirements in Rule 217 but do not
contain emission limitations directly, so
we are not evaluating them for rule
stringency.

Generally, SIP rules must also
implement Reasonably Available
Control Measures (RACM), including
RACT, in moderate PM, s nonattainment
areas (see CAA sections 172(c)(1) and
189(a)(1)(C)). The ICAPCD regulates
sources in a PM» s nonattainment area
classified as moderate for the 2006 24-
hour and the 2012 annual standards. (40
CFR 81.305). RACM evaluations are
generally performed in context of a
broader implementation plan.
Therefore, we are not proposing to
determine whether this rule fulfills
RACM requirements at this time,
although we did evaluate Rule 217 with
respect to RACT-level controls in the
TSD.

3For example, Rule 217 Table 2.1 (C. Housing)
states “An owner/operator of a beef feedlot CAF
shall implement mitigation measures 1, 2, 3, and 4
and at least one (1) additional mitigation measure
in each of the animal housing structures (e.g., each
corral, etc.):”” and lists the mitigation measures
below, numbered 1-7.

Guidance and policy documents that
we use to evaluate enforceability,
revision/relaxation and rule stringency
requirements for the applicable criteria
pollutants include the following:

1. ““State Implementation Plans;
General Preamble for the
Implementation of Title I of the Clean
Air Act Amendments of 1990,” 57 FR
13498 (April 16, 1992); 57 FR 18070
(April 28, 1992).

2. “Issues Relating to VOC Regulation
Cutpoints, Deficiencies, and
Deviations,” EPA, May 25, 1988 (the
Bluebook, revised January 11, 1990).

3. “Guidance Document for Correcting
Common VOC & Other Rule
Deficiencies,” EPA Region 9, August 21,
2001 (the Little Bluebook).

4. “State Implementation Plans for
Serious PM—-10 Nonattainment Areas,
and Attainment Date Waivers for PM-10
Nonattainment Areas Generally;
Addendum to the General Preamble for
the Implementation of Title I of the
Clean Air Act Amendments of 1990,” 59
FR 41998 (August 16, 1994).

B. Do the rules meet the evaluation
criteria?

We believe these rules are consistent
with CAA requirements and relevant
guidance regarding enforceability,
RACT and SIP revisions. The TSD has
more information on our evaluation.

C. EPA Recommendations To Further
Improve the Rules

The TSD describes additional rule
revisions that we recommend for the
next time the local agency modifies the
rules.

D. Public Comment and Proposed
Action

As authorized in section 110(k)(3) of
the Act, the EPA proposes to fully
approve the submitted rules because we
believe they fulfill all relevant
requirements. We will accept comments
from the public on this proposal until
January 9, 2017. Unless we receive
convincing new information during the
comment period, we intend to publish
a final approval action that will
incorporate these rules into the federally
enforceable SIP.

III. Incorporation by Reference

In this rule, the EPA is proposing to
include, in a final EPA rule, regulatory
text that includes incorporation by
reference. In accordance with
requirements of 1 CFR 51.5, the EPA is
proposing to incorporate by reference
the ICAPCD rules described in Table 1
of this preamble. The EPA has made,
and will continue to make, these
materials available through

www.regulations.gov and at the EPA
Region IX Office (please contact the

person identified in the FOR FURTHER
INFORMATION CONTACT section of this

preamble for more information).

IV. Statutory and Executive Order
Reviews

Under the Clean Air Act, the
Administrator is required to approve a
SIP submission that complies with the
provisions of the Act and applicable
federal regulations. 42 U.S.C. 7410(k);
40 CFR 52.02(a). Thus, in reviewing SIP
submissions, EPA’s role is to approve
state choices, provided that they meet
the criteria of the Clean Air Act.
Accordingly, this proposed action
merely proposes to approve State law as
meeting federal requirements and does
not impose additional requirements
beyond those imposed by State law. For
that reason, this proposed action:

e Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

e does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104—4);

¢ does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

e is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

e is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

e is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the Clean Air Act;
and

¢ does not provide the EPA with the
discretionary authority to address
disproportionate human health or
environmental effects with practical,
appropriate and legally permissible
methods under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, the SIP is not approved
to apply on any Indian reservation land
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or in any other area where the EPA or
an Indian tribe has demonstrated that a
tribe has jurisdiction. In those areas of
Indian country, the rule does not have
tribal implications and will not impose
substantial direct costs on tribal
governments or preempt tribal law as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000).

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Ozone, Particulate matter, Reporting
and recordkeeping requirements,
Volatile organic compounds.

Authority: 42 U.S.C. 7401 et seq.

Dated: November 21, 2016.
Alexis Strauss,
Acting Regional Administrator, Region IX.
[FR Doc. 2016-29594 Filed 12—8—16; 8:45 am|
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 63

[EPA-HQ-OAR-2012-0522; FRL-9956-00—
OAR]

RIN 2060-AT14

Phosphoric Acid Manufacturing and
Phosphate Fertilizer Production Risk
and Technology Review

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Reconsideration; proposed rule.

SUMMARY: This action proposes
amendments to the National Emission
Standards for Hazardous Air Pollutants
(NESHAP) for the Phosphoric Acid
Manufacturing and Phosphate Fertilizer
Production source categories. The
proposed amendments are in response
to two petitions for reconsideration filed
by industry stakeholders on the rule
revisions to NESHAP for the Phosphoric
Acid Manufacturing and Phosphate
Fertilizer Production source categories
that were promulgated on August 19,
2015 (80 FR 50386) (hereafter the
“August 2015 Final Rule”’). We are
proposing to revise the compliance date
by which affected sources must include
emissions from oxidation reactors when
determining compliance with the total
fluoride (TF) emission limits for
superphosphoric acid (SPA) process
lines. We are also proposing to add a
new option, and clarify an existing
option, to the monitoring requirements
for low-energy absorbers. In addition,
we are proposing to revise the

compliance date for the monitoring
requirements for low-energy absorbers.
DATES: Comments. Comments must be
received on or before January 23, 2017.

Public Hearing. If anyone contacts the
EPA requesting to speak at a public
hearing by December 14, 2016, we will
hold a public hearing on December 27,
2016 on the EPA campus at 109 T.W.
Alexander Drive, Research Triangle
Park, North Carolina.

ADDRESSES: Comments. Submit your
comments, identified by Docket ID No.
EPA-HQ-OAR-2012-0522, at http://
www.regulations.gov. Follow the online
instructions for submitting comments.
Once submitted, comments cannot be
edited or removed from Regulations.gov.
The EPA may publish any comment
received to its public docket. Do not
submit electronically any information
you consider to be Confidential
Business Information (CBI) or other
information whose disclosure is
restricted by statute. Multimedia
submissions (audio, video, etc.) must be
accompanied by a written comment.
The written comment is considered the
official comment and should include
discussion of all points you wish to
make. The EPA will generally not
consider comments or comment
contents located outside of the primary
submission (i.e., on the Web, cloud, or
other file sharing system). For
additional submission methods, the full
EPA public comment policy,
information about CBI or multimedia
submissions, and general guidance on
making effective comments, please visit
http://www2.epa.gov/dockets/
commenting-epa-dockets.

Instructions. Direct your comments to
Docket ID No. EPA-HQ-OAR-2012—-
0522. The EPA’s policy is that all
comments received will be included in
the public docket without change and
may be made available online at http://
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be CBI or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through http://
www.regulations.gov or email. The
http://www.regulations.gov Web site is
an “anonymous access’’ system, which
means the EPA will not know your
identity or contact information unless
you provide it in the body of your
comment. If you send an email
comment directly to the EPA without
going through http://
www.regulations.gov, your email
address will be automatically captured
and included as part of the comment

that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, the EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If the EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, the EPA may not
be able to consider your comment.
Electronic files should not include
special characters or any form of
encryption and be free of any defects or
viruses. For additional information
about the EPA’s public docket, visit the
EPA Docket Center homepage at http://
www.epa.gov/dockets.

Docket. The EPA has established a
docket for this rulemaking under Docket
ID No. EPA-HQ-0OAR-2012-0522. All
documents in the docket are listed in
the Regulations.gov index. Although
listed in the index, some information is
not publicly available, e.g., CBI or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
is not placed on the Internet and will be
publicly available only in hard copy.
Publicly available docket materials are
available either electronically in
Regulations.gov or in hard copy at the
EPA Docket Center, Room 3334, EPA
WJC West Building, 1301 Constitution
Avenue NW., Washington, DC. The
Public Reading Room is open from 8:30
a.m. to 4:30 p.m., Monday through
Friday, excluding legal holidays. The
telephone number for the Public
Reading Room is (202) 566—1744, and
the telephone number for the EPA
Docket Center is (202) 566—-1742.

Public Hearing. A public hearing will
be held, if requested by December 14,
2016, to accept oral comments on this
proposed action. If a hearing is
requested, it will be held at the EPA’s
North Carolina campus located at 109
T.W. Alexander Drive, Research
Triangle Park, NC 27711. The hearing, if
requested, will begin at 10:00 a.m. (local
time) and will continue until the earlier
of 5:00 p.m. or 1 hour after the last
registered speaker has spoken. To
request a hearing, to register to speak at
a hearing, or to inquire if a hearing will
be held, please contact Ms. Pamela
Garrett at (919) 541-7966 or by email at
garrett.pamela@epa.gov. The last day to
pre-register to speak at a hearing, if one
is held, will be December 22, 2016.
Additionally, requests to speak will be
taken the day of the hearing at the
hearing registration desk, although
preferences on speaking times may not
be able to be fulfilled. Please note that
registration requests received before the
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http://www.regulations.gov
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hearing will be confirmed by the EPA
via email.

Please note that any updates made to
any aspect of the hearing, including
whether or not a hearing will be held,
will be posted online at https://
www.epa.gov/stationary-sources-air-
pollution/phosphate-fertilizer-
production-plants-and-phosphoric-acid.
We ask that you contact Pamela Garrett
at (919) 541-7966 or by email at
garrett.pamela@epa.gov or monitor our
Web site to determine if a hearing will
be held. The EPA does not intend to
publish a notice in the Federal Register
announcing any such updates. Please go
to https://www3.epa.gov/tin/atw/
phosph/phosphpg.html for more
information on the public hearing.

FOR FURTHER INFORMATION CONTACT: For
questions about this proposed action,
contact Ms. Susan Fairchild, Sector
Policies and Programs Division (D243-
02), Office of Air Quality Planning and
Standards, Environmental Protection
Agency, Research Triangle Park, North
Carolina 27711; telephone number:
(919) 541-5167; email address:
fairchild.susan@epa.gov. For
information about the applicability of
the NESHAP or the new source
performance standards to a particular
entity, contact Scott Throwe, Office of
Enforcement and Compliance
Assurance, U.S. Environmental
Protection Agency, EPA WJC South
Building, Mail Code 2227A, 1200
Pennsylvania Avenue NW., Washington
DC 20460; telephone number: (202)562—
7013; and email address: throwe.scott@
epa.gov.

SUPPLEMENTARY INFORMATION:

Preamble Acronyms and
Abbreviations. We use multiple
acronyms and terms in this preamble.
While this list may not be exhaustive, to
ease the reading of this preamble and for
reference purposes, the EPA defines the
following terms and acronyms here:

CAA Clean Air Act

CBI Confidential business information

CFR Code of Federal Regulations

EPA U.S. Environmental Protection Agency

FR Federal Register

MACT Maximum achievable control
technology

NAICS North American Industry
Classification System

NESHAP National emission standards for
hazardous air pollutants

OMB Office of Management and Budget

PRA Paperwork Reduction Act

RTR Risk and technology review

SPA  Superphosphoric acid

TF Total fluoride

TFI The Fertilizer Institute

tpy Tons per year

UMRA Unfunded Mandates Reform Act

Organization of this Document. The
information in this preamble is
organized as follows:

I. General Information

A. Does this action apply to me?

B. What action is the Agency taking?

C. Where can I get a copy of this document
and other related information?

D. What is the Agency’s authority for
taking this action?

E. What are the incremental cost impacts
of this action?

II. Background
I1I. Discussion of the Issues Under
Reconsideration

A. What amendments are we proposing for
oxidation reactors and what is the
rationale?

B. What amendments are we proposing for
absorber monitoring and what is the
rationale?

IV. Summary of Cost, Environmental, and
Economic Impacts
V. Statutory and Executive Order Reviews

A. Executive Order 12866: Regulatory
Planning and Review and Executive
Order 13563: Improving Regulation and
Regulatory Review

B. Paperwork Reduction Act (PRA)

C. Regulatory Flexibility Act (RFA)

D. Unfunded Mandates Reform Act
(UMRA)

E. Executive Order 13132: Federalism

F. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

G. Executive Order 13045: Protection of
Children From Environmental Health
Risks and Safety Risks

H. Executive Order 13211: Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use

I. National Technology Transfer and
Advancement Act (NTTAA)

J. Executive Order 12898: Federal Actions
To Address Environmental Justice in
Minority Populations and Low-Income
Populations

I. General Information

A. Does this action apply to me?

Regulated Entities. Categories and
entities potentially regulated by this
action are shown in Table 1 of this
preamble.

TABLE 1—NESHAP AND INDUSTRIAL
SOURCE CATEGORIES AFFECTED BY
THIS PROPOSED ACTION

NESHAP and source category N'é‘(l)gsa
Phosphoric Acid Manufacturing ....
Phosphate Fertilizer Production ... 325312

aNorth American
System.

Industry  Classification

Table 1 of this preamble is not
intended to be exhaustive, but rather to
provide a guide for readers regarding
entities likely to be affected by the

proposed action for the source category
listed. To determine whether your
facility is affected, you should examine
the applicability criteria in the
appropriate NESHAP. If you have any
questions regarding the applicability of
any aspect of this NESHAP, please
contact the appropriate person listed in
the preceding FOR FURTHER INFORMATION
CONTACT section of this preamble.

B. What action is the Agency taking?

The EPA is proposing amendments to
40 CFR part 63, subpart AA and 40 CFR
part 63, subpart BB in response to two
petitions for reconsideration on the
August 2015 Final Rule. One petition
was filed by The Fertilizer Institute
(TFI) and the other petition was filed by
Phosphate Corporation of
Saskatchewan, including: PCS
Phosphate Company, Inc.; White
Springs Agricultural Chemical, Inc., d/
b/a PCS Phosphate-White Springs; and
PCS Nitrogen Fertilizer, L.P.,
(collectively “PCS”). The standards for
the Phosphoric Acid Manufacturing
source category are found in 40 CFR
part 63, subpart AA, and the standards
for the Phosphate Fertilizer Production
source category are found in 40 CFR
part 63, subpart BB.

The petitions are available in the
docket for this action (see docket items
EPA-HQ-0OAR-2012-0522-0084 and
EPA-HQ-OAR-2012-0522-0085).

For 40 CFR part 63, subpart AA, we
are proposing to:

¢ Revise the compliance date by
which affected sources must include
emissions from oxidation reactors when
determining compliance with the TF
emission limits for SPA process lines
from August 19, 2016, to August 19,
2018.

For both 40 CFR part 63, subpart AA
and 40 CFR part 63, subpart BB, we are
proposing to:

e Clarify one option and include an
additional option for determining the
liquid-to-gas ratio of low-energy
absorbers; and

¢ Revise the compliance date for this
monitoring requirement from August 19,
2015, to August 19, 2017.

In addition to the issues above, one
petitioner, PCS, requested that the EPA
reconsider the TF emission limits for
phosphate rock calciners. However, PCS
subsequently withdrew this request and
this issue is no longer part of this
reconsideration.

The rationale for these proposed
amendments is provided in section III of
this preamble. This action is limited to
the specific issues raised in the petitions
for reconsideration. Therefore, we will
respond only to comments addressing
issues that were raised in the petitions
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for reconsideration. There are no
changes to emission limits as a result of
these proposed amendments, and we
expect the proposed additional
compliance time for oxidation reactors
will have an insignificant effect on a
phosphoric acid manufacturing plant’s
overall emissions. As stated in the
preamble to the August 2015 Final Rule,
the EPA’s technology review revealed
that SPA process lines at four different
facilities include an oxidation reactor to
remove organic impurities from the
acid. Hydrogen fluoride emissions from
SPA process lines including oxidation
reactors account for less than 1 percent
of all hydrogen fluoride emissions from
the source category. Consequently, the
risk assessment in the August 2015 final
risk and technology review (RTR) is
unchanged by these proposed
amendments.

C. Where can I get a copy of this
document and other related
information?

In addition to being available in the
docket, an electronic copy of this action
will also be available on the Internet
through the Technology Transfer

Network (TTN) Web site, a forum for
information and technology exchange in
various areas of air pollution control.
Following signature by the EPA
Administrator, the EPA will post a copy
of this proposed action at https://
www.epa.gov/stationary-sources-air-
pollution/phosphate-fertilizer-
production-plants-and-phosphoric-acid.
Following publication in the Federal
Register, the EPA will post the Federal
Register version and key technical
documents on this same Web site.

D. What is the agency’s authority for
taking this action?

The statutory authority for this action
is provided by sections 112 and
307(d)(7)(B) of the Clean Air Act (CAA)
as amended (42 U.S.C. 7412 and
7607(d)(7)(B)).

E. What are the incremental cost
impacts of this action?

There are 12 facilities in the United
States that manufacture phosphoric
acid; two of these make only phosphoric
acid. There are 11 operating facilities
that produce phosphate fertilizers; one
of these makes only fertilizer. While

Phosphoric Acid Manufacturing and
Phosphate Fertilizer Production are two
different source categories, 10 facilities
manufacture both phosphoric acid and
phosphate fertilizer, and are, therefore,
considered to be in both source
categories.?

In this action, we have revised the
estimated incremental cost impacts that
were presented in the August 2015 Final
Rule to reflect new information
provided by TFI that takes into account
the installation of an additional absorber
at the Agrium Nu-West facility. Agrium
Nu-West’s costs are in addition to those
for PCS Aurora, whose absorber
installation costs were included in the
August 2015 Final Rule. Each of these
two facilities are in both the Phosphoric
Acid Manufacturing and the Phosphate
Fertilizer Production source categories.
Table 2 of this preamble compares the
overall total capital investment (TCI)
and associated total annualized cost
(TAC) from the August 2015 Final Rule
and the revised total costs for the
proposed reconsideration. Detailed
information about these revised costs
are provided in section IV of this
preamble.

TABLE 2—COMPARISON OF COSTS TO CoMPLY WITH AUGUST 2015 FINAL RULE, AS PROVIDED IN 2015 AND AS REVISED

IN PROPOSED RECONSIDERATION

August 2015 final rule 2016 Proposed reconsideration
Cost item : Total : Total
Total capital . Total capital .
! annualized ! annualized
investment cost investment cost
Oxidation Reactor ADSOIDET ...........cceeiuieiiiiecie e $270,500 $95,300 $541,000 $243,400
Bag Leak Detection System ..... 75,600 29,700 75,600 29,700
TeStiNg .vevveeeiieeieeeee e 0 98,400 0 98,400
Recordkeeping and Reporting 0 70,600 0 70,600
LI €= LU UPPRURRPNt 346,100 294,000 616,600 442,100

II. Background

On June 10, 1999 (64 FR 31358), the
EPA promulgated 40 CFR part 63,
subpart AA for the Phosphoric Acid
Manufacturing source category and 40
CFR part 63, subpart BB for the
Phosphate Fertilizer Production source
category. On August 19, 2015 (80 FR
50386), the EPA published amended
rules for both of these source categories
that took into consideration the
technology review and residual risk
review required by sections 112(d)(6)
and 112(f) of the CAA, respectively. In
addition to other changes, the
amendments revised the SPA process
line definition in 40 CFR part 63,
subpart AA to include oxidation
reactors and revised the monitoring

1These are 2014 data.

provisions for low-energy absorbers in
40 CFR part 63, subpart AA and subpart
BB to require monitoring of liquid-to-gas
ratio rather than pressure drop. For
more information on the final
amendments, see 80 FR 50386.

Following promulgation of the August
2015 Final Rule, the EPA received two
petitions for reconsideration. On
October 15, 2015, and October 16, 2015,
TFI and PCS, respectively, requested
administrative reconsideration of
amended 40 CFR part 63, subpart AA
and subpart BB under CAA section
307(d)(7)(B).

TFI requested that the EPA
reconsider: (1) The compliance schedule
for requiring affected sources to include
emissions from oxidation reactors when
determining compliance with the TF

emission limits for SPA process lines;
(2) the compliance schedule for
continuously monitoring the liquid-to-
gas ratio for low-energy absorbers; (3)
the regulatory language describing the
option for using design blower capacity
to determine the gas flow rate through
the absorber for use in monitoring the
liquid-to-gas ratio; and (4) other
available options to determine the gas
flow rate through the absorber for use in
monitoring the liquid-to-gas ratio. PCS
requested an administrative
reconsideration of these same
provisions, and also requested that the
EPA reconsider the monitoring
requirements for different types of low-
energy absorbers.

We considered all the petitioners’
requests, consolidated the similar issues
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regarding alternative monitoring options
for low-energy absorbers, and grouped
the issues into the following three
distinct topics:

e Compliance deadlines for air
oxidation reactors that are within SPA
lines;

e Monitoring options for low-energy
absorbers;

e Compliance deadlines for low-
energy absorbers.

On December 4, 2015, the EPA
granted reconsideration on all
petitioners’ issues pursuant to section
307(d)(7)(B) of the CAA (see docket
items EPA-HQ-OAR-2012-0522-0086
and EPA-HQ-OAR-2012-0522-0087).
CAA section 307(d)(7)(B) provides that
the EPA shall convene a proceeding to
reconsider a rule if a person raising an
objection can demonstrate: (1) That it
was impracticable to raise the objection
during the comment period, or that the
grounds for such objection arose after
the comment period, but within the
time specified for judicial review (i.e.,
within 60 days after publication of the
final rulemaking notice in the Federal
Register), and (2) that the objection is of
central relevance to the outcome of the
rule. We granted reconsideration on
these specific issues because the
grounds for petitioner’s objections arose
after the public comment period (but
within the time specified for judicial
review) and the objections are of central
relevance to the outcome of the final
rule pursuant to CAA section
307(d)(7)(B).

II1. Discussion of the Issues Under
Reconsideration

A. What amendments are we proposing
for oxidation reactors and what is the
rationale?

In response to TFI's and PCS’s
requests to reconsider the compliance
schedule for requiring affected sources
to include emissions from oxidation
reactors when determining compliance
with the TF emission limits for SPA
process lines, we are proposing to revise
the compliance date from August 19,
2016, to August 19, 2018.2 As part of
their request for reconsideration, TFI
stated that one facility (Agrium Nu-
West) had commenced an evaluation of
how best to control its oxidation reactor
emissions. The petitioner stated that
this evaluation could result in Agrium
Nu-West deciding to install an entirely
new absorber for the oxidation reactor,
which would involve permitting,
budgeting, design, and construction.
Agrium Nu-West subsequently provided
additional details about its evaluation

2Refer to proposed footnote “c’” of Tables 1 and
2 of 40 CFR part 63, subpart AA.

project, stating that they needed at least
another 6 months to complete the
installation of ductwork to redirect the
exhaust from their existing oxidation
reactor to an existing absorber. Agrium
Nu-West also said that it would need
more time to conduct performance
testing in order to determine if the
existing absorber could handle the
additional emissions loading. If the
performance testing demonstrated that
the absorber is unable to meet the
existing TF limits, Agrium Nu-West said
it would need an additional 24 to 36
months to install a new absorber on its
oxidation reactor. Furthermore, both
petitioners (TFIL, the industry trade
group, and PCS, the affected company
which is also represented by TFI)
confirmed that PCS Aurora will need to
install a new absorber to achieve
compliance with the SPA process line
TF emission limit. PCS Aurora stated
that they would need 24 months to
install a new absorber on their oxidation
reactors.

Both PCS Aurora and Agrium Nu-
West provided the EPA with timelines
(see docket item EPA-HQ-OAR-2012—-
0522-0088) detailing specific
permitting, budgeting, design, and
construction milestones that each
facility would need to reach in order to
comply with the requirement to control
emissions from oxidation reactors for
SPA process lines. The EPA determined
that these milestones are necessary, and
the estimated timelines are reasonable
and are consistent with the timing
allowed by CAA section 112(i)(3) (i.e.,
no more than 3 years after
promulgation). Therefore, in order to
allow time for permitting, budgeting,
design, and construction, the EPA is
proposing an additional 2-year
compliance period by which affected
sources must include emissions from
oxidation reactors when determining
compliance with the TF emission limits
for SPA process lines. This extension
provides a total of 3 years from
promulgation to comply with the rule.
This compliance period is the maximum
amount of time that the CAA allows,
and is consistent with similar
rulemakings where facilities comply by
installing add-on control equipment.

B. What amendments are we proposing
for absorber monitoring and what is the
rationale?

In today’s action, we are clarifying
why we are retaining the requirement to
monitor the liquid-to-gas ratio for low-
energy absorbers. We have determined
that liquid-to-gas ratio for low-energy
absorbers is the most appropriate option
to ensure proper TF control. For gaseous
absorbers (such as those controlling TF),

increasing the scrubbing liquid flow
maximizes the liquid surface area
available for absorption and normally
favors a higher control efficiency (see
docket item EPA-HQ-OAR-2012-0522—
0089). The requirement to develop the
minimum liquid-to-gas ratio during a
performance test establishes the
minimum amount of scrubbing liquid
that is necessary to absorb the TF at the
level necessary to achieve the standard
under the operating conditions at which
the performance test was conducted. At
a constant gas flow rate, increasing the
scrubbing liquid flow rate may result in
better TF control, but decreasing the
liquid flow rate may lead to insufficient
absorption and reduce the control
efficiency. The liquid-to-gas ratio
provides an indication of whether
enough scrubbing liquid (e.g., water) is
present to provide adequate TF
absorption for the amount of gas flowing
through the system. As such, if the
liquid-to-gas ratio is not monitored for
low-energy absorbers, then sources
cannot be certain an absorber is
sufficiently controlling TF.

In response to TFI’s and PCS’s request
for reconsideration of the compliance
schedule for continuously monitoring
the liquid-to-gas ratio for low-energy
absorbers, we are proposing to revise the
compliance date for existing sources to
no later than August 19, 2017. We are
changing the compliance date in order
to allow owners and operators
additional time to obtain and certify the
instruments needed to monitor liquid-
to-gas ratio. Until this proposed
compliance date, owners and operators
must continue to demonstrate
compliance by monitoring the influent
absorber liquid flow rate and the
pressure drop through the absorber, and
conform to the applicable operating
limit or range established using the
methodologies in 40 CFR 63.605(d)(1)
and 40 CFR 63.625(d)(1).3

Additionally, in response to TFI's and
PCS’s request for reconsideration of the
regulatory language describing the
option for using design blower capacity
to determine the gas flow rate through
the absorber for use in monitoring the
liquid-to-gas ratio, we are proposing to
clarify the procedure for using measured
pressure drop and ‘““design blower
capacity” to determine the gas flow rate
through the absorber. Table 3 to subpart
AA of 40 CFR part 63 currently requires
owners and operators to monitor the
liquid-to-gas ratio by measuring both the
absorber inlet liquid flow rate, and inlet
or outlet gas flow rate. However, the

3Refer to proposed footnote “b” of Table 3 of 40
CFR part 63, subpart AA and of Table 3 of 40 CFR
part 63, subpart BB.
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rule also allows owners and operators
the option to use measured pressure
drop and ‘“‘design blower capacity” to
determine the gas flow rate through the
absorber in lieu of direct measurement.
Although we are retaining the
requirement to monitor the liquid-to-gas
ratio for low-energy absorbers, we are
proposing to clarify and change the term
“design blower capacity” in Table 3 to
subpart AA of 40 CFR part 63 and Table
3 to subpart BB of 40 CFR part 63 to
“blower design capacity.” We are
proposing other minor text edits to these
tables in order to use the phrase ‘“‘gas
flow rate through the absorber” more
consistently. We are also proposing to
insert footnote ““c”” into Table 3 to
subpart AA of 40 CFR part 63 and Table
3 to subpart BB of 40 CFR part 63 to
clarify that the option to use blower
design capacity is available regardless of
the location of the blower (influent or
effluent), as long as the gas flow rate
through the absorber can be established.
The blower design capacity option
allows the owner or operator to
determine a maximum possible gas flow
rate through the absorber based on the
blower’s specifications. The owner or
operator can monitor the influent liquid
flow rate and use the maximum possible
gas flow rate through the absorber to
calculate the liquid-to-gas ratio. This
option allows the owner or operator to
reduce the monitoring requirements
associated with the rule because the gas
flow rate through the absorber is not
required to be continuously monitored.
However, if an owner or operator would
like to have the flexibility to decrease
the liquid flow rate through the
absorber, the owner or operator can
choose to monitor actual gas flow rate
(along with liquid flow rate). As the gas
flow rate decreases below the maximum
possible gas flow rate, the minimum
liquid flow rate required to achieve the
minimum liquid-to-gas ratio also
decreases.

Furthermore, the intent to allow
“appropriate adjustments for pressure
drop”” when blower design capacity is
used, is to account for the effect of
pressure drop on gas flow when
establishing the maximum possible gas
flow rate through the absorber under
actual operating conditions using
manufacturer information (e.g., a
performance curve). The requirement is
not intended to require continuous
monitoring of the blower pressure drop.
Because the pressure drop of the system
changes the gas flow rate delivered by
the blower, adjustments for pressure
drop are required in cases where gas
flow rate increases. We determined that
it would not be technically appropriate

to specify a single method for making
this adjustment, because the method
would vary depending on the design
configuration of an individual gas
handling system. However, to provide
clarification (and to allow sources the
flexibility to use best engineering
judgment and calculations), we are
proposing a requirement at 40 CFR
63.608(e) and 40 CFR 63.628(e) to
document, in the site-specific
monitoring plan, the calculations that
were used to make adjustments for
pressure drop if blower design capacity
is used to establish the maximum
possible gas flow rate through an
absorber. Additional details and
background on monitoring the liquid-to-
gas ratio are included in the docket (see
docket item EPA-HQ-OAR-2012-0522—
0089 and the guidance document,
“Clarification of Absorber Monitoring
Requirements for National Emission
Standards for Hazardous Air Pollutants
(NESHAP)—Subparts AA and BB”
which is also available in the docket for
this action).

Also, in response to TFI’s and PCS’s
requests for reconsideration of other
available options to determine the gas
flow rate through the absorber for use in
monitoring the liquid-to-gas ratio, we
are proposing to provide an additional
option for determining the liquid-to-gas
ratio. Petitioners (TFI and PCS) took
issue with the fact that the EPA did not
consider other options (in lieu of direct
measurement or using blower design
capacity) for determining gas flow rate
through the absorber. We acknowledge
that there are other techniques for
determining gas flow rate through an
absorber (e.g., use of a damper setting to
document a maximum gas flow rate
through the absorber in lieu of the
blower design capacity; back-calculating
the gas flow rate by developing a
correlation between static pressure and
brake horsepower of the blower; or use
of amperage of the blower as a
surrogate). In particular, Mosaic
Fertilizer, LLC (Mosaic) submitted to the
EPA a case study (see “Mosaic Case
Study (Regression Model Example)”
available in the docket for this action)
which simultaneously compared direct
measurements of actual gas flow rate
through an absorber to gas flow rates
calculated using a regression model.
The regression model that Mosaic used
in this particular case study was
developed using a design fan curve that
correlates gas flow rate to static pressure
(i.e., fan suction pressure) and brake
horsepower of the blower. A paired t-
test4 of the test data used in the case

4 A paired t-test is a statistical tool used to
compare one set of values with another set of

study reveals that there is a statistical
difference between the gas flow rates
that were directly measured and the gas
flow rates that were calculated using the
regression model; however, the
regression model predicts a higher gas
flow rate than was determined through
direct measurement. A higher gas flow
rate would require a higher liquid flow
rate in order to maintain an established
influent liquid-to-gas ratio operating
limit; therefore, it is reasonable to
conclude that the use of the regression
model developed in this case study, in
lieu of direct measurement, is a
conservative method for determining
gas flow rate through the absorber.

In the Regression Model Example that
is available in the docket for this action,
the brake horsepower of a blower is
calculated by multiplying the blower
amperage by the blower’s voltage and
efficiency (which can both be
determined from the blower’s motor
nameplate), a power factor (which can
be determined using tables that list
typical power factors for various size
motors), a conversion factor, and, if
necessary, a constant to correct for 3-
phase power. The calculated brake
horsepower is then used in the
regression model along with the blower
static pressure (i.e., fan suction
pressure) to determine gas flow rate
through an absorber. As a result of our
considering the Mosaic case study, we
are proposing to include an option in
Table 3 to subpart AA of 40 CFR part
63 and Table 3 to subpart BB of 40 CFR
part 63 that allows facilities to develop
and use a regression model, by way of
a design fan curve that correlates gas
flow rate to static pressure (i.e., fan
suction pressure) and brake horsepower
of a blower, to determine gas flow rate
through an absorber (in lieu of direct
measurement or using blower design
capacity). If this option is used, we are
proposing a requirement in footnote “a”
of Table 4 to subpart AA of 40 CFR part
63 and Table 4 to subpart BB of 40 CFR
part 63 that requires continuous
monitoring of blower amperage, blower
static pressure (i.e., fan suction
pressure), and any other parameters
used in the regression model that are
not constants.

We have not included equations that
must be used in the regression model in
order to allow owners and operators the
flexibility to adjust this approach as
necessary on a site-specific basis. As
such, we are also proposing that the
regression model must be developed
using direct measurements of gas flow
rate during a performance test, and then

values, by checking to see if their means are
equivalent at a specified confidence level.
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annually checked via performance
testing in order to ensure the correlation
remains current and accurate. The
annual regression model verification
could be conducted during, or
separately from, the annual performance
testing that is required in the rule. To
allow the flexibility to use best
engineering judgment and calculations,
we are proposing an annual requirement
at 40 CFR 63.608(f) and 40 CFR
63.628(f) to document, in the site-
specific monitoring plan, the
calculations that were used to develop
the regression model and to require that
the site-specific monitoring plan be
updated annually to maintain accuracy
and reflect data used in the annual
regression model verification.

Lastly, in response to PCS’s request
for reconsideration of monitoring
requirements for different types of low-
energy absorbers, we are proposing to
insert footnote “a” into Table 3 to
subpart AA of 40 CFR part 63 and Table
3 to subpart BB of 40 CFR part 63 to
remind affected entities that they can
request an alternative monitoring
method under the provisions of 40 CFR
63.8(f) on a site-specific basis. Such a
request should include enough
information to demonstrate the
correlation between the selected
operating parameter and gas flow rate
through the absorber. Similarly, the
petitioners also took issue that the EPA
did not consider relevant design
differences of low-energy absorbers such
that the requirement to monitor the
liquid-to-gas ratio may not be possible.
In such cases, we are also proposing that
the procedures at 40 CFR 63.8(f) be used
to request to monitor an alternative
operating parameter.

IV. Summary of Cost, Environmental,
and Economic Impacts

As part of their request for
reconsideration (see docket item EPA—
HQ-0AR-2012—-0522-0084), TFI
notified the EPA that another facility
(Agrium Nu-West) may also need to
install an absorber in order to meet the
SPA process line TF standard, when
oxidation reactor emissions are
included. The impacts for this other
facility are in addition to those for PCS
Aurora, whose absorber installation
costs were included in the August 2015
Final Rule. Therefore, in this action, we
are revising our estimate for overall TCI
and associated TAC to comply with the
August 2015 Final Rule to take into
account this additional absorber. Based
on this revised analysis, we anticipate
an overall TCI of $616,600, with an
associated TAC of approximately
$442,100. Similar to the August 2015
Final Rule, these compliance costs also

include estimates for all existing sources
to add the necessary monitoring
devices, conduct performance tests, and
implement recordkeeping and reporting
requirements to comply with the rules.

Installing an absorber on the
oxidation reactor at Agrium Nu-West
will result in additional hydrogen
fluoride emissions reductions of 0.047
tons per year from the oxidation reactor
(i.e., areduction from 0.049 tons per
year to 0.002 tons per year(tpy)) and TF
emissions reductions of 0.14 tpy from
the oxidation reactor (i.e., a reduction
from 0.147 tpy to 0.007 tpy). The details
of the cost analyses and emissions
reductions estimates are provided in the
memorandum, “Control Costs and
Emissions Reductions for Phosphoric
Acid and Phosphate Fertilizer
Production source categories—
Reconsideration,” which is available in
the docket for this action. The economic
impact associated with the revised cost
estimate is an annualized control cost of
about 0.01 percent of the parent
company’s annual revenues. The details
on the economic impact analysis are
provided in the memorandum,
“Economic Impact Analysis for the
Proposed Reconsideration of the
National Emission Standards for
Hazardous Air Pollutants: Phosphoric
Acid Manufacturing and Phosphate
Fertilizer Production source categories,”
which is available in the docket for this
action.

This action will have no other cost,
environmental, energy, or economic
impacts. This action primarily revises
compliance dates specific to oxidation
reactors in the Phosphoric Acid
Manufacturing source category, and
absorber monitoring in both the
Phosphoric Acid Manufacturing and
Phosphate Fertilizer Production source
categories. The clarifications and other
revisions we are proposing in response
to reconsideration are cost neutral.

V. Statutory and Executive Order
Reviews

Additional information about these
statutes and Executive Orders can be
found at http://www2.epa.gov/laws-
regulations/laws-and-executive-orders.

A. Executive Order 12866: Regulatory
Planning and Review and Executive
Order 13563: Improving Regulation and
Regulatory Review

This action is not a significant
regulatory action and was, therefore, not
submitted to the Office of Management
and Budget (OMB) for review.

B. Paperwork Reduction Act (PRA)

This action does not impose any new
information collection burden under the

PRA. OMB has previously approved the
information collection activities
contained in the existing regulations
and has assigned OMB control number
2060-0361. With this action, the EPA is
seeking comments on proposed
amendments to the 40 CFR part 63,
subpart AA and 40 CFR part 63, subpart
BB that are mainly clarifications to
existing rule language to aid in
implementation issues raised by
stakeholders, or are being made to allow
more time for compliance. Therefore,
the EPA believes that there are no
changes to the information collection
requirements of the August 2015 Final
Rule, so that the information collection
estimate of project cost and hour burden
from the final rules have not been
revised.

C. Regulatory Flexibility Act (RFA)

I certify that this action will not have
a significant economic impact on a
substantial number of small entities
under the RFA. This action will not
impose any requirements on small
entities. This action seeks comments on
proposed amendments to the 40 CFR
part 63, subpart AA and 40 CFR part 63,
subpart BB that are mainly clarifications
to existing rule language to aid in
implementation issues raised by
stakeholders, or are being made to allow
more time for compliance.

D. Unfunded Mandates Reform Act
(UMRA)

This action does not contain any
unfunded mandate as described in
UMRA, 2 U.S.C. 1531-1538, and does
not significantly or uniquely affect small
governments. This action imposes no
enforceable duty on any state, local, or
tribal governments or the private sector.

E. Executive Order 13132: Federalisim

This action does not have federalism
implications. It will not have substantial
direct effects on the states, on the
relationship between the national
government and the states, or on the
distribution of power and
responsibilities among the various
levels of government.

F. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

This action does not have tribal
implications, as specified in Executive
Order 13175. It will not have substantial
direct effects on tribal governments, on
the relationship between the federal
government and Indian tribes, or on the
distribution of power and
responsibilities between the federal
government and Indian tribes, as
specified in Executive Order 13175.


http://www2.epa.gov/laws-regulations/laws-and-executive-orders
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Thus, Executive Order 13175 does not
apply to this action.

G. Executive Order 13045: Protection of
Children From Environmental Health
Risks and Safety Risks

This action is not subject to Executive
Order 13045 because it is not
economically significant as defined in
Executive Order 12866, and because the
EPA does not believe the environmental
health or safety risks addressed by this
action present a disproportionate risk to
children. This action seeks comments
on proposed amendments to the 40 CFR
part 63, subpart AA and 40 CFR part 63,
subpart BB that are mainly clarifications
to existing rule language to aid in
implementation issues raised by
stakeholders, or are being made to allow
more time for compliance. We expect
the proposed additional compliance
time for oxidation reactors will have an
insignificant effect on a phosphoric acid

manufacturing plant’s overall emissions.

Hydrogen fluoride emissions from SPA
process lines including oxidation
reactors account for less than 1 percent
of all hydrogen fluoride emissions from
the source category. Therefore, the
proposed amendments should not
appreciably increase risk for any
populations.

H. Executive Order 13211: Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use

This action is not subject to Executive
Order 13211 because it is not a
significant regulatory action under
Executive Order 12866.

I. National Technology Transfer and
Advancement Act (NTTAA)

This action does not involve any new
technical standards from those
contained in the August 2015 Final
Rule. Therefore, the EPA did not
consider the use of any voluntary
consensus standards.

J. Executive Order 12898: Federal
Actions To Address Environmental
Justice in Minority Populations and
Low-Income Populations

The EPA believes that this action does
not have disproportionately high and
adverse human health or environmental
effects on minority populations, low-
income populations, and/or indigenous
peoples, as specified in Executive Order
12898 (59 FR 7629, February 16, 1994).

The environmental justice finding in
the August 2015 Final Rule remains
relevant in this action, which seeks
comments on proposed amendments to

these rules that are mainly clarifications
to existing rule language to aid in
implementation issues raised by
stakeholders, or are being made to allow
more time for compliance. We expect
the proposed additional compliance
time for oxidation reactors will have an
insignificant effect on a phosphoric acid
manufacturing plant’s overall emissions.
Hydrogen fluoride emissions from SPA
process lines including oxidation
reactors account for less than 1 percent
of all hydrogen fluoride emissions from
the source category. Therefore, the
proposed amendments should not
appreciably increase risk for any
populations.

List of Subjects in 40 CFR Part 63

Environmental protection,
Administrative practice and procedure,
Air pollution control, Hazardous
substances, Reporting and
recordkeeping requirements.

Dated: November 28, 2016.
Gina McCarthy,
Administrator.

For the reasons stated in the
preamble, the Environmental Protection
Agency proposes to amend title 40,
chapter I, of the Code of Federal
Regulations as follows:

PART 63—NATIONAL EMISSION
STANDARDS FOR HAZARDOUS AIR
POLLUTANTS FOR SOURCE
CATEGORIES

m 1. The authority citation for part 63
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart AA—National Emission
Standards for Hazardous Air Pollutants
from Phosphoric Acid Manufacturing
Plants

m 2. Section 63.608 is amended by
adding paragraphs (e) and (f) to read as
follows:

§63.608 General requirements and
applicability of general provisions of this
part.

* * * * *

(e) If you use blower design capacity
to determine the gas flow rate through
the absorber for use in the liquid-to-gas
ratio as specified in Table 3 to this
subpart, then you must include in the
site-specific monitoring plan specified
in paragraph (c) of this section
calculations showing how you
determined the maximum possible gas
flow rate through the absorber based on
the blower’s specifications (including
any adjustments you made for pressure
drop).

(f) If you use a regression model to
determine the gas flow rate through the
absorber for use in the liquid-to-gas ratio
as specified in Table 3 to this subpart,
then you must include in the site-
specific monitoring plan specified in
paragraph (c) of this section the
calculations that were used to develop
the regression model, including the
calculations you use to convert
amperage of the blower to brake
horsepower. You must describe any
constants included in the equations
(e.g., efficiency, power factor), and
describe how these constants were
determined. If you want to change a
constant in your calculation, then you
must conduct a regression model
verification to confirm the new value of
the constant. In addition, the site-
specific monitoring plan must be
updated annually to reflect the data
used in the annual regression model
verification that is described in Table 3
to this subpart.

m 3. Table 1 to subpart AA of part 63 is
amended by revising footnote “c” to
read as follows:

TABLE 1 TO SUBPART AA OF PART
63—EXISTING SOURCE EMISSION
LimiTsab

¢Beginning on August 19, 2018, you must
include oxidation reactors in superphosphoric
acid process lines when determining compli-
ance with the total fluorides limit.

* * * * *
m 4. Table 2 to subpart AA of part 63 is

amended by revising footnote “c” to
read as follows:

TABLE 2 TO SUBPART AA OF PART
63—NEW SOURCE EMISSION LimMITS2b

¢Beginning on August 19, 2018, you must
include oxidation reactors in superphosphoric
acid process lines when determining compli-
ance with the total fluorides limit.

m 5. Table 3 to subpart AA of part 63 is
amended by:
m a. Revising the column headings “And
you must monitor. . .” and

“And. . .” by including a reference to
footnote a;
m b. Revising the entry “Install CPMS
for liquid and gas flow at the inlet of the
absorber”; and
m c. Adding footnotes “a” through “d”
to read as follows:
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TABLE 3 TO SUBPART AA OF PART 63—MONITORING EQUIPMENT OPERATING PARAMETERS
You must . . . If. .. And you must monitor . . .2 And. . .2

Install CPMS for liquid and gas Your absorber is designed and Liquid-to-gas ratio as determined You must determine the gas flow

flow at the inlet of the ab- operated with pressure drops of by dividing the influent liquid rate through the absorber by:
sorberb. 5 inches of water column or flow rate by the gas flow rate Measuring the gas flow rate at the
less; or through the absorber. The units absorber inlet or outlet;
Your absorber is designed and of measure must be consistent Using the blower design capacity,
operated with pressure drops of with those used to calculate this with appropriate adjustments for
5 inches of water column or ratio during the performance pressure drop; ¢ or
more, and you choose to mon- test. Using a regression model.d
itor the liquid-to-gas ratio, rather
than only the influent liquid flow,
and you want the ability to
lower liquid flow with changes in
gas flow.

aTo monitor an operating parameter that is not specified in this table (including process-specific techniques not specified in this table to deter-
(n:ﬂne gas (ffl;)w rate through an absorber), you must request, on a site-specific basis, an alternative monitoring method under the provisions of 40

FR 63.8(f).

b For existing sources, if your absorber is designed and operated with pressure drops of 5 inches of water column or less, the compliance date
is August 19, 2017. In the interim, for existing sources with an absorber designed and operated with pressure drops of 5 inches of water column
or less, you must install CPMS for pressure at the gas stream inlet and outlet of the absorber, and monitor pressure drop through the absorber.

cIf you select this option, then you must comply with § 63.608(e). The option to use blower design capacity is intended to establish the max-
imum possible gas flow through the absorber; and is available regardless of the location of the blower (influent or effluent), as long as the gas
flow rate through the absorber can be established.

d1f you select this option, then you must comply with § 63.608(f). The regression model must be developed using direct measurements of gas
flow rate during a performance test, and design fan curves that correlate gas flow rate to static pressure (i.e., fan suction pressure) and brake
horsepower of the blower. You must conduct an annual regression model verification using direct measurements of gas flow rate during a per-
formance test to ensure the correlation remains accurate. The annual regression model verification may be conducted during, or separately from,

the annual performance testing that is required in § 63.606(b).

m 6. Table 4 to subpart AA of part 63 is
amended by revising the entry “Influent

liquid flow rate and gas stream flow
rate” to read as follows:

TABLE 4 TO SUBPART AA OF PART 63—OPERATING PARAMETERS, OPERATING LIMITS AND DATA MONITORING,
RECORDKEEPING AND COMPLIANCE FREQUENCIES

For the operating parameter
applicable to you, as specified

You must establish the fol-
lowing operating limit . . .

And you must monitor, record, and demonstrate continuous compliance using

these minimum frequencies . . .

Data averaging

in Table 3. . . Data Data "
: period for
measurement recording compliance
Influent liquid flow rate and Minimum influent liquid-to- Continuous ........cc.ccceevreenenne. Every 15 minutes .................. Daily.
gas stream flow rate. gas ratioa.

a|f you select the regression model option to monitor influent liquid-to-gas ratio as described in Table 3 to this subpart, then you must also
continuously monitor (i.e., record every 15 minutes, and use a daily averaging period) blower amperage, blower static pressure (i.e., fan suction
pressure), and any other parameters used in the regression model that are not a constant.

Subpart BB—National Emission
Standards for Hazardous Air Pollutants
From Phosphate Fertilizers Production
Plants

m 7. Section 63.628 is amended by
adding paragraphs (e) and (f) to read as
follows:

§63.628 General requirements and
applicability of general provisions of this
part.

(e) If you use blower design capacity
to determine the gas flow rate through

the absorber for use in the liquid-to-gas
ratio as specified in Table 3 to this
subpart, then you must include in the
site-specific monitoring plan specified
in paragraph (c) of this section
calculations showing how you
determined the maximum possible gas
flow rate through the absorber based on
the blower’s specifications (including
any adjustments you made for pressure
drop).

(f) If you use a regression model to
determine the gas flow rate through the

absorber for use in the liquid-to-gas ratio
as specified in Table 3 to this subpart,
then you must include in the site-
specific monitoring plan specified in
paragraph (c) of this section the
calculations that were used to develop
the regression model, including the
calculations you use to convert
amperage of the blower to brake
horsepower. You must describe any
constants included in the equations
(e.g., efficiency, power factor), and
describe how these constants were
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determined. If you want to change a
constant in your calculation, then you
must conduct a regression model
verification to confirm the new value of
the constant. In addition, the site-
specific monitoring plan must be
updated annually to reflect the data

to this subpart.

amended by:

used in the annual regression model
verification that is described in Table 3

m 8. Table 3 to subpart BB of part 63 is
m a. Revising the column headings “And

you must monitor. .
by including a reference to footnote a;

. and “And. . .7

m b. Revising the entry “Install CPMS

for liquid and gas flow at the inlet of the
absorber”’; and

m c. Adding footnotes ““a” through “d”
to read as follows:

TABLE 3 TO SUBPART BB OF PART 63—MONITORING EQUIPMENT OPERATING PARAMETERS

You must . . .

If. ..

And you must monitor . . .2

And. . 2

* *

Install CPMS for liquid and gas
flow at the inlet of the ab-
sorberP®.

*

Your absorber is designed and
operated with pressure drops of
5 inches of water column or
less; or

Your absorber is designed and
operated with pressure drops of
5 inches of water column or
more, and you choose to mon-

*

*

Liquid-to-gas ratio as determined
by dividing the influent liquid
flow rate by the gas flow rate
through the absorber. The units
of measure must be consistent
with those used to calculate this
ratio during the performance
test.

* *

You must determine the gas flow
rate through the absorber by:
Measuring the gas flow rate at the

absorber inlet or outlet;

Using the blower design capacity,
with appropriate adjustments for
pressure drop; ¢ or

Using a regression model.d

itor the liquid-to-gas ratio, rather
than only the influent liquid flow,
and you want the ability to
lower liquid flow with changes in
gas flow.

* * * * * * *

aTo monitor an operating parameter that is not specified in this table (including process-specific techniques not specified in this table to deter-
gine gas (fl)ow rate through an absorber), you must request, on a site-specific basis, an alternative monitoring method under the provisions of 40

FR 63.8(f).

b For existing sources, if your absorber is designed and operated with pressure drops of 5 inches of water column or less, the compliance date
is August 19, 2017. In the interim, for existing sources with an absorber designed and operated with pressure drops of 5 inches of water column
or less, you must install CPMS for pressure at the gas stream inlet and outlet of the absorber, and monitor pressure drop through the absorber.

cIf you select this option, then you must comply with §63.628(e). The option to use blower design capacity is intended to establish the max-
imum possible gas flow through the absorber; and is available regardless of the location of the blower (influent or effluent), as long as the gas
flow rate through the absorber can be established.

dIf you select this option, then you must comply with § 63.628(f). The regression model must be developed using direct measurements of gas
flow rate during a performance test, and design fan curves that correlate gas flow rate to static pressure (i.e., fan suction pressure) and brake
horsepower of the blower. You must conduct an annual regression model verification using direct measurements of gas flow rate during a per-
formance test to ensure the correlation remains accurate. The annual regression model verification may be conducted during, or separately from,
the annual performance testing that is required in § 63.626(b).

m 9. Table 4 to subpart BB of part 63 is
amended by revising the column
headings and entry for “Influent liquid

flow rate and gas stream flow rate” to
read as follows:

TABLE 4 TO SUBPART BB OF PART 63—OPERATING PARAMETERS, OPERATING LIMITS AND DATA MONITORING,
RECORDKEEPING AND COMPLIANCE FREQUENCIES

And you must monitor, record, and demonstrate continuous compliance using

You must establish the fol- these minimum frequencies . . .

lowing operating limit during

For the operating parameter
applicable to you, as specified

Data averaging

in Table 3. . . your performance test . . . Data measurement Data recording period for
compliance
Influent liquid flow rate and Minimum influent liquid-to- Continuous ........cc.cccevreenenne. Every 15 minutes ................. Daily.
gas stream flow rate. gas ratioa.

a|f you select the regression model option to monitor influent liquid-to-gas ratio as described in Table 3 to this subpart, then you must also
continuously monitor (i.e., record every 15 minutes, and use a daily averaging period) blower amperage, blower static pressure (i.e., fan suction
pressure), and any other parameters used in the regression model that are not a constant.

[FR Doc. 2016-29236 Filed 12—8—16; 8:45 am|
BILLING CODE 6560-50—-P
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 97
[FRL-9956—22—-OAR]

Allocations of Cross-State Air
Pollution Rule Allowances From New
Unit Set-Asides for 2016 Control
Periods

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Notice of data availability
(NODA).

SUMMARY: The Environmental Protection
Agency (EPA) is providing notice of the
availability of preliminary lists of units
eligible for allocations of emission
allowances under the Cross-State Air
Pollution Rule (CSAPR). Under the
CSAPR federal implementation plans
(FIPs), portions of each covered state’s
annual emissions budgets for each of the
CSAPR emissions trading programs are
reserved for allocation to electricity
generating units that commenced
commercial operation on or after a
certain date (new units) and certain
other units not otherwise obtaining
allowance allocations under the FIPs.
The quantities of allowances allocated
to eligible units from each new unit set-
aside (NUSA) under the FIPs are
calculated in an annual one- or two-
round allocation process. EPA
previously completed the first round of
NUSA allowance allocations for the
2016 control periods for all the CSAPR
trading programs, as well as the second
round of allocations for the CSAPR NOx
Ozone Season Trading Program, and is
now making available preliminary lists
of units eligible for allocations in the
second round of the NUSA allocation
process for the CSAPR NOx Annual,
SO, Group 1, and SO, Group 2 Trading
Programs. EPA has posted spreadsheets
containing the preliminary lists on
EPA’s Web site. EPA will consider
timely objections to the lists of eligible
units contained in the spreadsheets and
will promulgate a document responding
to any such objections no later than
February 15, 2017, the deadline for
recording the second-round allocations
of CSAPR NOx Annual, SO, Group 1,
and SO, Group 2 allowances in sources’
compliance accounts. This document
may concern CSAPR-affected units in
the following states: Alabama, Georgia,
Nlinois, Indiana, Iowa, Kansas,
Kentucky, Maryland, Michigan,
Minnesota, Missouri, Nebraska, New
Jersey, New York, North Carolina, Ohio,
Pennsylvania, South Carolina,
Tennessee, Texas, Virginia, West
Virginia, and Wisconsin.

DATES: Objections to the information
referenced in this document must be
received on or before January 9, 2017.
ADDRESSES: Submit your objections via
email to CSAPR_NUSA@epa.gov.
Include “2016 NUSA allocations” in the
email subject line and include your
name, title, affiliation, address, phone
number, and email address in the body
of the email.
FOR FURTHER INFORMATION CONTACT:
Questions concerning this action should
be addressed to Robert Miller at (202)
343-9077 or miller.robertL@epa.gov or
Kenon Smith at (202) 343-9164 or
smith.kenon@epa.gov.
SUPPLEMENTARY INFORMATION: Under the
CSAPR FIPs, the mechanisms by which
initial allocations of emission
allowances are determined differ for
“existing” and ‘new”” units. For
“existing” units—that is, units
commencing commercial operation
before January 1, 2010 for purposes of
the original four * CSAPR trading
programs—the specific amounts of
CSAPR FIP allowance allocations for all
control periods have been established
through rulemaking. EPA has
announced the availability of
spreadsheets showing the CSAPR FIP
allowance allocations to existing units
in previous document.2

“New’”” units—that is, units
commencing commercial operation on
or after January 1, 2010 for purposes of
the original four CSAPR trading
programs—as well as certain older units
that would not otherwise obtain FIP

11n the recently finalized Cross-State Air
Pollution Rule Update for the 2008 Ozone NAAQS
(CSAPR Update Rule), 81 FR 74504 (October 26,
2016), EPA is establishing new or modified FIP
requirements for EGUs in 22 states to address
transported pollution with regard to the 2008 ozone
NAAQS, including requirements to participate in a
new fifth CSAPR trading program—the CSAPR NOx
Ozone Season Group 2 Trading Program—for
emissions occurring in 2017 and later years. In the
same rule, EPA is also withdrawing the FIP
provisions requiring EGUs in 24 states to participate
in the existing trading program addressing
transported pollution with regard to the 1997 ozone
NAAQS for emissions occurring after 2016. (When
the CSAPR Update rule takes effect in December
2016, the existing ozone season program will be
renamed the CSAPR NOx Ozone Season Group 1
Trading Program.) The 2016 allowance allocations
described in this document concern the CSAPR
annual trading programs and are not affected by the
CSAPR Update Rule.

2The latest spreadsheet of CSAPR FIP allowance
allocations to existing units covered by CSAPR NOx
Annual, SO Group 1, and SO, Group 2 Trading
Programs, updated in 2014 to reflect changes to
CSAPR’s implementation schedule but with
allocation amounts unchanged since June 2012, is
available at https://www.epa.gov/csapr/date-
change-affirmation-rules-cross-state-air-pollution-
rule-csapr under the “Notice of Data Availability”
header. See Availability of Data on Allocations of
Cross-State Air Pollution Rule Allowances to
Existing Electricity Generating Units, 79 FR 71674
(December 3, 2014).

allowance allocations do not have pre-
established allowance allocations.
Instead, the CSAPR FIPs reserve a
portion of each state’s total annual
emissions budget for each CSAPR
emissions trading program as a new unit
set-aside (NUSA) 3 and establish an
annual process for allocating NUSA
allowances to eligible units. States with
Indian country within their borders
have separate Indian country NUSAs.
The annual process for allocating
allowances from the NUSAs and Indian
country NUSAs to eligible units is set
forth in the CSAPR regulations at 40
CFR 97.411(b) and 97.412 (NOx Annual
Trading Program), 97.511(b) and 97.512
(NOx Ozone Season Trading Program),
97.611(b) and 97.612 (SO, Group 1
Trading Program), and 97.711(b) and
97.712 (SO, Group 2 Trading Program).
Each NUSA allowance allocation
process involves up to two rounds of
allocations to new units followed by the
allocation to existing units of any
allowances not allocated to new units.
EPA provides public notice at certain
points in the process.

EPA has already completed the first
round of allocations of 2016 NUSA
allowances for all the CSAPR trading
programs, as well as the second round
of 2016 NUSA allocations to units
subject to the CSAPR Ozone Season
Trading Program, as announced in
documents previously published in the
Federal Register.* The first and second-
round NUSA allocation process was
discussed in those previous documents.
This document concerns the second
round of NUSA allowance allocations
for the CSAPR NOx Annual, SO, Group
1, and SO, Group 2 Trading Programs
for the 2016 control period.®

The units eligible to receive second-
round NUSA allocations for the CSAPR
NOx Annual, SO, Group 1, and SO»
Group 2 Trading Programs are defined
in §§97.411(b)(1)(iii) and 97.412(a)(9)(i),
97.611(b)(1)(iii) and 97.612(a)(9)(i), and
97.711(b)(1)(iii) and 97.712(a)(9)(i),
respectively. Generally, eligible units
include any CSAPR-affected unit that
commenced commercial operation
between January 1 of the year before the
control period in question and
November 30 of the year of the control
period in question. In the case of the

3The NUSA amounts range from two percent to
eight percent of the respective state budgets. The
variation in percentages reflects differences among
states in the quantities of emission allowances
projected to be required by known new units at the
time the budgets were set or amended.

481 FR 33636 (May 27, 2016); 81 FR 50630
(August 2, 2016); 81 FR 63156 (September 14,
2016); 81 FR 80593 (November 16, 2016).

5 At this time, EPA is not aware of any unit
eligible for a second-round allocation from any
Indian country NUSA.
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2016 control period, an eligible unit
therefore must have commenced
commercial operation between January
1, 2015 and November 30, 2016
(inclusive).

The total quantity of allowances to be
allocated through the 2016 NUSA
allowance allocation process for each
state and emissions trading program—in
the two rounds of the allocation process
combined—is generally the state’s 2016
emissions budget less the sum of (1) the
total of the 2016 CSAPR FIP allowance
allocations to existing units and (2) the
amount of the 2016 Indian country
NUSA, if any.6 The amounts of CSAPR
NOx Annual, SO, Group 1, and SO,
Group 2 NUSA allowances may be
increased in certain circumstances as set
forth in §§97.412(a)(2), 97.612(a)(2),
and 97.712(a)(2), respectively.

Second-round NUSA allocations for a
given state, trading program, and control
period are made only if the NUSA
contains allowances after completion of
the first-round allocations.

The amounts of second-round
allocations of CSAPR NOx Annual, SO»
Group 1, and SO, Group 2 allowances
to eligible new units from each NUSA
are calculated according to the
procedures set forth in §§97.412(a)(9),
(10) and (12), 97.612(a)(9), (10), and
(12), and 97.712(a)(9), (10), and (12),
respectively. Generally, the procedures
call for each eligible unit to receive a
second-round 2016 NUSA allocation
equal to the positive difference, if any,
between its emissions during the 2016
annual control periods (i.e., January 1,
2016 through December 31, 2016) as
reported under 40 CFR part 75 and any
first-round allocation the unit received,
unless the total of such allocations to all
eligible units would exceed the amount
of allowances in the NUSA, in which
case the allocations are reduced on a
pro-rata basis.

Any allowances remaining in the
CSAPR NOx Annual, SO, Group 1, or
SO, Group 2 NUSA for a given state and
control period after the second round of
NUSA allocations to new units will be
allocated to the existing units in the
state according to the procedures set
forth in §§97.412(a)(10) and (12),
97.612(a)(10) and (12), and 97.712(a)(10)
and (12), respectively.

EPA notes that an allocation or lack
of allocation of allowances to a given
EGU does not constitute a determination
that CSAPR does or does not apply to
the EGU. EPA also notes that allocations

6 The quantities of allowances to be allocated
through the NUSA allowance allocation process
may differ slightly from the NUSA amounts set
forth in §§97.410(a), 97.510(a), 97.610(a), and
97.710(a) because of rounding in the spreadsheet of
CSAPR FIP allowance allocations to existing units.

are subject to potential correction if a
unit to which NUSA allowances have
been allocated for a given control period
is not actually an affected unit as of the
start of that control period.?

The preliminary lists of units eligible
for second-round 2016 NUSA allowance
allocations for the three CSAPR annual
trading programs are set forth in Excel
spreadsheets titled “CSAPR NUSA
2016_NOx_Annual 2nd Round
Prelim Data,” “CSAPR NUSA 2016 _
SO,_Group 1 2nd Round Prelim
Data,” and “CSAPR NUSA 2016 _SO,_
Group 2 2nd Round Prelim Data”
available on EPA’s Web site at https://
www.epa.gov/csapr/csapr-compliance-
year-2016-nusa-nodas. Each
spreadsheet contains a separate
worksheet for each state covered by that
program showing each unit
preliminarily identified as eligible for a
second-round NUSA allocation.

Each state worksheet also contains a
summary showing (1) the quantity of
allowances initially available in that
state’s 2016 NUSA, (2) the sum of the
2016 NUSA allowance allocations that
were made in the first-round to new
units in that state (if any), and (3) the
quantity of allowances in the 2016
NUSA available for distribution in
second-round allocations to new units
(or ultimately for allocation to existing
units).

Objections should be strictly limited
to whether EPA has correctly identified
the new units eligible for second-round
2016 NUSA allocations of CSAPR NOx
Annual, SO, Group 1, and SO, Group 2
allowances according to the criteria
described above and should be emailed
to the address identified in ADDRESSES.
Objections must include: (1) Precise
identification of the specific data the
commenter believes are inaccurate, (2)
new proposed data upon which the
commenter believes EPA should rely
instead, and (3) the reasons why EPA
should rely on the commenter’s
proposed data and not the data
referenced in this document.

Authority: 40 CFR 97.411(b), 97.611(b),
and 97.711(b).

Dated: December 1, 2016.
Reid P. Harvey,

Director, Clean Air Markets Division, Office
of Atmospheric Programs, Office of Air and
Radiation.

[FR Doc. 201629441 Filed 12—-8—16; 8:45 am]
BILLING CODE 6560-50-P

7 See 40 CFR 97.411(c), 97.611(c), and 97.711(c).

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[EPA-HQ-OPP-2014-0008; FRL-9953-69]

Receipt of Several Pesticide Petitions
Filed for Residues of Pesticide
Chemicals in or on Various
Commodities

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Notice of filing of petitions and
request for comment.

SUMMARY: This document announces the
Agency’s receipt of several initial filings
of pesticide petitions requesting the
establishment or modification of
regulations for residues of pesticide
chemicals in or on various commodities.
DATES: Comments must be received on
or before January 9, 2017.

ADDRESSES: Submit your comments,
identified by docket identification (ID)
number and the pesticide petition
number (PP) of interest as shown in the
body of this document, by one of the
following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the online
instructions for submitting comments.
Do not submit electronically any
information you consider to be
Confidential Business Information (CBI)
or other information whose disclosure is
restricted by statute.

e Mail: OPP Docket, Environmental
Protection Agency Docket Center (EPA/
DC), (28221T), 1200 Pennsylvania Ave.
NW., Washington, DC 20460-0001.

e Hand Delivery: To make special
arrangements for hand delivery or
delivery of boxed information, please
follow the instructions at http://
www.epa.gov/dockets/contacts.html.

Additional instructions on
commenting or visiting the docket,
along with more information about
dockets generally, is available at http://
www.epa.gov/dockets.

FOR FURTHER INFORMATION CONTACT:
Michael L. Goodis, P.E., Registration
Division (7505P), Office of Pesticide
Programs, Environmental Protection
Agency, 1200 Pennsylvania Ave. NW.,
Washington, DC 20460—0001; main
telephone number: (703) 305-7090;
email address: RDFRNotices@epa.gov.
SUPPLEMENTARY INFORMATION:

1. General Information

A. Does this action apply to me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. The following


https://www.epa.gov/csapr/csapr-compliance-year-2016-nusa-nodas
https://www.epa.gov/csapr/csapr-compliance-year-2016-nusa-nodas
https://www.epa.gov/csapr/csapr-compliance-year-2016-nusa-nodas
http://www.epa.gov/dockets/contacts.html
http://www.epa.gov/dockets/contacts.html
http://www.regulations.gov
http://www.regulations.gov
http://www.epa.gov/dockets
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list of North American Industrial
Classification System (NAICS) codes is
not intended to be exhaustive, but rather
provides a guide to help readers
determine whether this document
applies to them. Potentially affected
entities may include:

e Crop production (NAICS code
111).

¢ Animal production (NAICS code
112).

¢ Food manufacturing (NAICS code
311).

e Pesticide manufacturing (NAICS
code 32532).

If you have any questions regarding
the applicability of this action to a
particular entity, consult the person
listed under FOR FURTHER INFORMATION
CONTACT for the division listed at the
end of the pesticide petition summary of
interest.

B. What should I consider as I prepare
my comments for EPA?

1. Submitting CBI. Do not submit this
information to EPA through
regulations.gov or email. Clearly mark
the part or all of the information that
you claim to be CBI. For CBI
information in a disk or CD-ROM that
you mail to EPA, mark the outside of the
disk or CD-ROM as CBI and then
identify electronically within the disk or
CD-ROM the specific information that
is claimed as CBI. In addition to one
complete version of the comment that
includes information claimed as CBI, a
copy of the comment that does not
contain the information claimed as CBI
must be submitted for inclusion in the
public docket. Information so marked
will not be disclosed except in
accordance with procedures set forth in
40 CFR part 2.

2. Tips for preparing your comments.
When preparing and submitting your
comments, see the commenting tips at
http://www.epa.gov/dockets/
comments.html.

3. Environmental justice. EPA seeks to
achieve environmental justice, the fair
treatment and meaningful involvement
of any group, including minority and/or
low-income populations, in the
development, implementation, and
enforcement of environmental laws,
regulations, and policies. To help
address potential environmental justice
issues, the Agency seeks information on
any groups or segments of the
population who, as a result of their
location, cultural practices, or other
factors, may have atypical or
disproportionately high and adverse
human health impacts or environmental
effects from exposure to the pesticides
discussed in this document, compared
to the general population.

II. What action is the Agency taking?

EPA is announcing its receipt of
several pesticide petitions filed under
section 408 of the Federal Food, Drug,
and Cosmetic Act (FFDCA), 21 U.S.C.
3464, requesting the establishment or
modification of regulations in 40 CFR
part 180 for residues of pesticide
chemicals in or on various food
commodities. The Agency is taking
public comment on the requests before
responding to the petitioners. EPA is not
proposing any particular action at this
time. EPA has determined that the
pesticide petitions described in this
document contain the data or
information prescribed in FFDCA
section 408(d)(2), 21 U.S.C. 346a(d)(2);
however, EPA has not fully evaluated
the sufficiency of the submitted data at
this time or whether the data support
granting of the pesticide petitions. After
considering the public comments, EPA
intends to evaluate whether and what
action may be warranted. Additional
data may be needed before EPA can
make a final determination on these
pesticide petitions.

Pursuant to 40 CFR 180.7(f), a
summary of each of the petitions that
are the subject of this document,
prepared by the petitioner, is included
in a docket EPA has created for each
rulemaking. The docket for each of the
petitions is available at http://
www.regulations.gov.

As specified in FFDCA section
408(d)(3), 21 U.S.C. 346a(d)(3), EPA is
publishing notice of the petition so that
the public has an opportunity to
comment on this request for the
establishment or modification of
regulations for residues of pesticides in
or on food commodities. Further
information on the petition may be
obtained through the petition summary
referenced in this unit.

Amended Tolerance

1. PP 5F8396. EPA-HQ-OPP-2015—
0796. Gowan Company, P.O. Box 5569,
Yuma, AZ, 85366, requests to amend the
tolerances in 40 CFR 180.448 for
residues of the insecticide hexythiazox
in or on Alfalfa, forage from 15 parts per
million (ppm) to 20 ppm; and Alfalfa,
hay from 30 ppm to 60 ppm. High
performance liquid chromatography
(HPLC) using mass spectrometric
detection (LC-MS/MS) analytical
method is used to measure and evaluate
residues of hexythiazox and its
metabolites containing the PT-1-3
moiety. Contact: RD.

New Tolerances

1. PP 5F8412. EPA-HQ-OPP-2015—
0795. Gowan Company, P.O. Box 5569,

Yuma, AZ, 85366-5569, requests to
establish tolerances in 40 CFR part
180.448 for residues of the insecticide
hexythiazox in or on Bermudagrass,
forage at 40.0 parts per million (ppm);
and Bermudagrass, hay at 70.0 ppm.
High performance liquid
chromatography (HPLC) method using
mass spectrometric detection (LG-MS/
MS) is proposed for enforcement
purposes. Contact: RD.

2. PP 5F8413. EPA-HQ-OPP-2015—
0797. Gowan Company, P.O. Box 5569,
Yuma, AZ, 85366-5569, requests to
establish tolerances in 40 CFR part
180.448 for residues of the insecticide
hexythiazox, in or on Beet, sugar, dried
pulp at 0.60 parts per million (ppm);
Beet, sugar, molasses at 0.21 ppm; Beet,
sugar, roots at 0.15 ppm; and Beet,
sugar, tops at 1.5 ppm. High
performance liquid chromatography
(HPLC) method using mass
spectrometric detection (LC-MS/MS) is
proposed for enforcement purposes.
Contact: RD.

3. PP 6E8494. EPA-HQ-OPP-2016—
0595. Nichino America, Inc., 4550 New
Linden Hill Road, Suite 501,
Wilmington, DE, 19808, requests to
establish an import tolerance in 40 CFR
part 180.511 for residues of the
insecticide buprofezin, in or on Rice at
0.3 parts per million (ppm). Gas
chromatography/mass spectrometry
with nitrogen phosphorus detection
(GC/NPD), and a gas chromatography/
mass spectrometry (GC/MS) method for
confirmation of buprofezin residues in
plant commodities is proposed for
enforcement purposes. Contact: RD.

4. PP 6F8502. EPA-HQ-OPP-2011-
0971. Nichino America, Inc., 4550 New
Linden Hill Road, Suite 501,
Wilmington, DE, 19808, requests to
establish tolerances in 40 CFR part 180
for residues of the insecticide
pyrifluquinazon, in or on Almond, hulls
at 0.01 parts per million (ppm);
Brassica, head and stem vegetables (crop
group 5-16) at 0.4 ppm; Cattle, fat at
0.01 ppm; Cattle, meat at 0.01 ppm;
Cattle, meat byproducts at 0.01 ppm;
Citrus fruits (crop group 10-10) at 0.5
ppm; Citrus, oil at 14 ppm; Cotton, gin
byproducts at 4 ppm; Cotton,
undelinted seed at 0.2 ppm; Cucurbit
vegetables (crop group 9) at 0.06 ppm;
Fruiting vegetables, tomato (crop group
8-10A) at 0.2 ppm; Fruiting vegetables,
pepper/eggplant (crop group 8-10B) at
0.15 ppm; Goat, fat at 0.01 ppm; Goat,
meat at 0.01 ppm; Goat, meat
byproducts at 0.01ppm; Horse, fat at
0.01 ppm; Horse, meat at 0.01 ppm;
Horse, meat byproducts at 0.01 ppm;
Leaf petiole vegetables (crop subgroup
22B) at 1.5 ppm; Leafy vegetables (crop
group 4-16) at 5 ppm; Milk at 0.01 ppm;
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Pome fruits (crop group 11-10) at 0.04
ppm; Sheep, fat at 0.01 ppm; Sheep,
meat at 0.01 ppm; Sheep, meat
byproducts at 0.01 ppm; Small fruit vine
climbing subgroup (crop subgroup 13—
07F) (except fuzzy kiwifruit) at 0.6 ppm;
Stone fruits, cherry (crop group 12—12A)
at 0.2 ppm; Stone fruits, peach (crop
group 12—12B) at 0.03 ppm; Stone fruits,
plum (crop group 12—-12C) at 0.015 ppm;
Tree nuts (crop group 14-12) at 0.01
ppm; and Tuberous and corm vegetables
(crop subgroup 1C) at 0.01 ppm. Gas
chromatography/mass spectrometry
with nitrogen phosphorus detection
(GC/NPD), and a gas chromatography/
mass spectrometry (GC/MS) method for
confirmation of buprofezin residues in
plant commodities is proposed for
enforcement purposes. Contact: RD.

5. PP 5F8416. EPA-HQ-OPP-2011—
0985. ISK Biosciences Corporation, 7470
Auburn Road, Suite A, Concord, Ohio,
44077, requests to establish an import
tolerance in 40 CFR part 180.613 for
residues of the combined residues of the
insecticide flonicamid [N-
(cyanomethyl)-4-trifluoromethyl)-3-
pyridinecarboxamide (CA) or N-
cyanomethyl-4-
trifluoromethylnicotinamide (IUPAC)]
and its metabolites, TFNA [4-
trifluoromethylnicotinic acid], TFNA—
AM [4-trifluoromethylnicotinamide)
and TFNG [N(4-
trifluoromethylnicotinoyl)-glycine] in or
on dried tea leaves at 40 parts per
million (ppm). Analytical methodology
has been developed to determine the
residues of flonicamid and its three
major plant metabolites, TFNA, TFNG,
and TFNA—AM in various crops. The
residue analytical method for the
majority of crops includes an initial
extraction with acetonitrile (CAN)/
deionized (DI) water, followed by a
liquid-liquid partition with ethyl
acetate. The residue analytical method
for wheat straw is similar, except that a
C18 solid phase extraction (SPE) is
added prior to the liquid-liquid
partition. The final sample solution is
quantified using a liquid chromatograph
(LC) equipped with a reverse phase
column and a quadruple mass
spectrometer (MS/MS). Contact: RD.

Authority: 21 U.S.C. 346a.

Dated: November 30, 2016.
Michael Goodis,
Acting Director, Registration Division, Office
of Pesticide Programs.
[FR Doc. 2016-29580 Filed 12—-8—16; 8:45 am]
BILLING CODE 6560-50-P

NATIONAL AERONAUTICS AND
SPACE ADMINISTRATION

48 CFR Parts 1816 and 1852

[NFS Case 2016-N027]

RIN 2700-AE32

NASA Federal Acquisition Regulation
Supplement: Award Term

AGENCY: National Aeronautics and
Space Administration.
ACTION: Proposed rule.

SUMMARY: NASA is proposing to amend
the NASA Federal Acquisition
Regulation (FAR) Supplement (NFS) to
add policy on the use of additional
contract periods of performance or
“award terms” as a contract incentive.
DATES: Comments on the proposed rule
should be submitted in writing to the
address shown below on or before
February 7, 2017, to be considered in
the formation of a final rule.
ADDRESSES: Submit comments
identified by NFS Case 2016-N027,
using any of the following methods:

© Regulations.gov: http://
www.regulations.gov. Submit comments
via the Federal eRulemaking portal by
entering “NFS Case 2016—N027"’ under
the heading “Enter keyword or ID”’ and
selecting ““Search.” Select the link
“Submit a Comment” that corresponds
with “NFS Case 2016-N027.” Follow
the instructions provided at the “Submit
a Comment” screen. Please include your
name, company name (if any), and
“NFS Case 2016—N027"’ on your
attached document.

O Email: marilyn.chambers@
nasa.gov. Include NFS Case 2016-N027
in the subject line of the message.

O Fax:(202) 358-3082.

O Mail: National Aeronautics and
Space Administration, Headquarters,
Office of Procurement, Contract and
Grant Policy Division, Attn: Marilyn E.
Chambers, LP-011, 300 E Street SW.,
Washington, DC 20546—0001.

FOR FURTHER INFORMATION CONTACT:
Marilyn E. Chambers, NASA HQ, Office
of Procurement, Contract and Grant
Policy Division, Suite 5H38, 300 E
Street SW., Washington, DC 20456—
0001. Telephone 202—-358-5154;
facsimile 202—-358-3082.

SUPPLEMENTARY INFORMATION:

I. Background

NASA is proposing to amend the NFS
to implement policy addressing the use
of “award terms”” or additional contract
periods of performance for which a
contractor may earn if the contractor’s
sustained performance is superior, the
Government has an on-going need for

the requirement, and funds are available
for the additional period of
performance. The purpose of the policy
is to provide a non-monetary incentive
for contractors whose sustained
performance is excellent. An award
term incentive would be used where a
longer term relationship (generally more
than five years) between the
Government and a contractor would
provide benefits to both parties. Benefits
of award term incentives include a more
stable business relationship both for the
contractor and its employees (thus
retaining a skilled, experienced
workforce), motivating excellent
performance (including cost savings),
fostering contractor capital investment,
increasing the desirability of the award
(potentially increasing competition),
and reduced administrative costs and
disruptions in preparing for and
negotiating replacement contracts.
Award terms are an incentive and not
the same as exercising an option as set
forth in FAR 17.207. While there are
similarities between an award term and
an option, such as funds must be
available and the requirement must
fulfill an existing Government need, the
key difference is that an option may be
exercised when the contractor’s
performance is acceptable, while
earning an award term requires
sustained excellent performance.

II. Discussion

The FAR subpart 16.4, Incentive
Contracts, addresses a variety of
techniques to incentivize contractor
delivery or technical performance by
connecting the amount of profit or fee
payable under the contract to the
contractor’s performance and payable
during the current period of
performance. Under conventional
incentives, funds are reserved to cover
the incentive for the instant
performance period. Conversely, an
award term could be earned after the
base period of performance and any
option(s) are exercised; an award term
does not involve additional funds
beyond the amount of the current
performance period.

NASA is proposing to add section
1816.405-277 to address the use of
award term incentives and covers the
following areas:

¢ Considerations when planning to
use award term incentives.

¢ Differences between contract
options and award term incentives.

¢ Identifying plans to use award term
incentives in acquisition planning.

e Procurement procedures related to
processing award term incentives.
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¢ Establishes a minimum contract
value of twenty million dollars in order
to use award term incentives.

¢ Sets forth the requirement for an
award term plan to be incorporated into
the contract and lists the elements of
such a plan.

e The Government’s unilateral right
to not grant or to cancel award terms
and the conditions under which this
may occur.

Additionally, the clause at 1852.216—
XX, Award Term, is added to inform the
contractor of the conditions for earning
an award term and the fact that, even if
the contractor meets the standards of
eligibility for an award term, the
Government may not grant the award
term or cancel the award term under
certain listed conditions.

II1. Executive Orders 12866 and 13563

Executive Orders (E.O.s) 12866 and
13563 direct agencies to assess all costs
and benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). E.O. 13563 emphasizes the
importance of quantifying both costs
and benefits, of reducing costs, of
harmonizing rules, and of promoting
flexibility. This is not a significant
regulatory action and, therefore, was not
subject to review under section 6(b) of
E.O. 12866, Regulatory Planning and
Review, dated September 30, 1993. This
rule is not a major rule under 5 U.S.C.
804.

IV. Regulatory Flexibility Act

NASA does not expect this rule to
have a significant economic impact on
a substantial number of small entities
within the meaning of the Regulatory
Flexibility Act, 5 U.S.C. 601, et seq.,
because, based on current usage, NASA
does not expect to award a large number
of award term contracts. In those
instances when used, award term
contracts will include small businesses
to the same extent that small businesses
are included in other NASA
procurements. NASA anticipates that
this rule will provide all entities, both
large and small, with a positive benefit.
However, an initial regulatory flexibility
analysis (IRFA) has been performed and
is summarized as follows:

The Federal Procurement Data System
(FPDS) does not track award term
contracts, but a survey of NASA’s
procurement organizations shows there
are currently ten (10) active award term
contracts. Of these, six (6) are with
small businesses. A range of services are

covered, such as logistics, facilities or
technical management and information
technology.

The rule imposes no reporting,
recordkeeping, or other information
collection requirements. The rule does
not duplicate, overlap, or conflict with
any other Federal rules, and there are no
known significant alternatives to the
rule. NASA invites comments from
small business concerns and other
interested parties on the expected
impact of this rule on small entities.

NASA will also consider comments
from small entities concerning the
existing regulations in subparts affected
by this rule in accordance with 5 U.S.C.
610. Interested parties must submit such
comments separately and should cite 5
U.S.C. 610 (NFS Case 2016-N027), in
correspondence.

V. Paperwork Reduction Act

The rule does not contain any
information collection requirements that
require the approval of the Office of
Management and Budget under the
Paperwork Reduction Act (44 U.S.C.
chapter 35).

List of Subjects in 48 CFR Parts 1816
and 1852

Government procurement.

Manuel Quinones,
NASA FAR Supplement Manager.

Accordingly, 48 CFR parts 1816 and
1852 are proposed to be amended as
follows:

m 1. The authority citation for parts
1816 and 1852 continues to read as
follows:

Authority: 51 U.S.C. 20113(a) and 48 CFR
chapter 1.

PART 1816— TYPES OF CONTRACTS

m 2. Amend section 1816.001 by adding
in alphabetical order the definition
“Term-determining official”’ to read as
follows:

1816.001 Definitions.

* * * * *
Term-determining official means the

designated Agency official who reviews

the recommendations of the Award-

Term Board in determining whether the

contractor is eligible for an award term.

* * * * *

m 3. Add section 1816.405—277 to read

as follows:

1816.405-277 Award term.

(a) An award term enables a
contractor to become eligible for
additional periods of performance or
ordering periods under a service
contract (as defined in FAR 37.101) by

achieving and sustaining the prescribed
performance levels under the contract. It
incentivizes the contractor for
maintaining superior performance by
providing an opportunity for extensions
of the contract term.

(b) Award terms are best suited for
acquisitions where a longer term
relationship (generally more than five
years) between the Government and a
contractor would provide significant
benefits to both. Motivating excellent
performance, fostering contractor capital
investment, and increasing the
desirability of the award, thus
potentially increasing competition, are
benefits that may justify the use of
award terms.

(c) While the administrative burden
and cost of more frequent procurements
to both the Government and potential
offerors should be considered when
determining whether to use award
terms, this decision must be weighed
against market stability, the potential
changes and advancements in
technology, and flexibility to change
direction with mission changes and
associated frequent procurements.

(d) Award terms may be used in
conjunction with contract options under
FAR 17.2. Award terms are similar to
contract options in that they are
conditioned on the Government’s
continuing need for the contract and the
availability of funds. However, FAR
17.207(c)(7) states the contracting officer
must determine that the contractor’s
performance has been acceptable, e.g.,
received satisfactory ratings. In contrast,
to become eligible for an award term,
the contractor must maintain a level of
performance above acceptable as
specified in the Award Term Plan (see
1816.405—277(i)). In contracts with both
option periods and award terms, the
award term period of performance or
ordering period shall begin after
completion of any option period of
performance or ordering period.

(e) Contracts with award terms shall
include a base period of performance or
ordering period and may include a
designated number of option periods
during which the Government will
observe and evaluate the contractor’s
performance allowing the contractor to
earn an award term. Additionally, as
specified in the Award Term Plan, the
contractor may also be evaluated for
additional award terms during
performance of an earned award term. If
the contractor meets or exceeds the
performance requirements, there is an
on-going need for and desire to continue
the contract, funds are available, and the
contractor is not listed in the System for
Award Management Exclusions, then
the contractor is eligible for contract
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extension for the period of the award
term.

(f) Contracts with award terms shall
comply with FAR and NFS restrictions
on the overall contract length, such as
the 5-year period of performance
limitation found at NFS 1817.204.

(g) Award terms may only be used in
acquisitions for services exceeding $20
million dollars. Use of award terms for
lower-valued acquisitions may be
authorized in exceptional situations
such as contract requirements having
direct health or safety impacts, where
the judgmental assessment of the quality
of contractor performance is critical.

(h) Consistent with the Competition
in Contracting Act and general
procurement principles, the potential
award term periods in a procurement
must be priced, evaluated, and
considered in the initial contract
selection process in order to be valid.

(i) Award term plan. All contracts
including award terms shall be
supported by an Award Term Plan that
establishes criteria for earning an award
term and the methodology and schedule
for evaluating contractor performance. A
copy of the Award Term Plan shall be
included in the contract. The
Contracting Officer may unilaterally
revise the Award Term Plan. Award
Term Plans shall—

(1) Identify the officials to include
Term-Determining Official involved in
the award term evaluation and their
function;

(2) Identify and describe each
evaluation factor, any subfactors, related
performance standards, adjectival
ratings, and numerical ranges or weights
to be used. The contracting officer
should follow the guidance at 1816.405—
274 in establishing award term
evaluation factors and 1816.405-275 in
establishing adjectival rating categories,
associated descriptions, numerical
scoring system, and weighted scoring
system;

(3) Specify the annual overall rating
required for the contractor to be eligible
for an award term that reflects a level of
performance above acceptable and the
number of award terms the contractor
may qualify for based on the rating
score;

(4) Identify the evaluation period(s)
and the evaluation schedule to be
conducted at stated intervals during the
contract period of performance or
ordering period so that the contractor
will periodically be informed of the
quality of its performance and the areas
in which improvement is expected (e.g.,
six months, nine months, twelve
months, or at other specific milestones),
and when the decision points are for the

determination that the contractor is
eligible for an award term; and

(5) Identify the contract’s base period
of performance or ordering period, any
option period(s), and total award-term
periods(s). Award term periods shall not
exceed one year.

(j)(1) The Government has the
unilateral right not to grant or to cancel
award term periods and the associated
Award Term Plans if—

(i) The contractor has failed to achieve
the required performance measures for
the corresponding evaluation period;

(ii) After earning an award term, the
contractor fails to earn an award term in
any succeeding year of contract
performance, the contracting officer may
cancel any award terms that the
contractor has earned, but that have not
begun.

(iii) The contracting officer notifies
the contractor that the Government no
longer has a need for the award term
period before the time an award term
period is to begin;

(iv) The contractor represented that it
was a small business concern prior to
award of the contract, the contract was
set-aside for small businesses, and the
contractor rerepresents in accordance
with FAR clause 52.219-28 Post-Award
Small Business Program
Rerepresentation, that it is no longer a
small business; or

(v) The contracting officer notifies the
contractor that funds are not available
for the award term.

(2) When an award term period is not
granted or cancelled, any—

(i) Prior award term periods for which
the contractor remains otherwise
eligible are unaffected.

(ii) Subsequent award term periods
are also cancelled.

(k) Cancellation of an award term
period that has not yet commenced for
any of the reasons set forth in paragraph
(j) shall not be considered either a
termination for convenience or
termination for default, and shall not
entitle the Contractor to any termination
settlement or any other compensation. If
the award term is cancelled, a unilateral
modification will cite the clause as the
authority.

m 4. Amend section 1816.406—70 by
adding paragraph (g) to read as follows:

1816.406-70 NASA contract clauses.

* * * * *

(g) Insert the clause at 1852.216-72,
Award Term in solicitations and
contracts for services exceeding $20
million when award terms are
contemplated.

PART 1852—SOLICITATION
PROVISIONS AND CONTRACT
CLAUSES

m 5. Add section 1852.216—-XX to read
as follows:

1852.216-XX Award term.
As prescribed in 1816.406(g), insert
the following clause:

AWARD TERM
(MONTH YEAR)

(a) Based on overall Contractor
performance as evaluated in accordance
with the Award Term Plan, the
Contracting Officer may extend the
contract for the number and duration of
award terms as set forth in the Award
Term Plan subject to the Government’s
continuing need for the contract and the
availability of funds.

(b) The Contracting Officer will
execute any earned award term
period(s) through a unilateral contract
modification. All contract provisions
continue to apply throughout the
contract period of performance or
ordering period, including any award
term period(s).

(c) The Government will evaluate
offerors for award purposes by adding
the total price for all options and award
terms to the price for the basic
requirement. This evaluation will not
obligate the Government to exercise any
options or award term periods.

(d) The Award Term Plan is attached
in Section J. The Award Term Plan
provides the methodology and schedule
for evaluating Contractor performance,
determining eligibility for an award
term, and, together with Agency need
for the contract and availability of
funding, serves as the basis for award
term decisions. The Contracting Officer
may unilaterally revise the Award Term
Plan. Any changes to the Award Term
Plan will be in writing and incorporated
into the contract through a unilateral
modification citing this clause prior to
the commencement of any evaluation
period. The Contracting Officer will
consult with the Contractor prior to the
issuance of a revised Award Term Plan;
however, the Contractor’s consent is not
required.

(e) The award term evaluation(s) will
be completed in accordance with the
schedule in the Award Term Plan. The
Contractor will be notified of the results
and its eligibility to be considered for
the respective award term no later than
120 days after the evaluation period set
forth in the Award Term Plan. The
Contractor may request a review of an
award term evaluation which has
resulted in the Contractor not earning
the award term. The request shall be
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submitted in writing to the Contracting
Officer within 15 days after notification
of the results of the evaluation.

(f) Right not to grant or cancel the
award term. (1) The Government has the
unilateral right not to grant or to cancel
award term periods and the associated
Award Term Plan if—

(i) The Contractor has failed to
achieve the required performance
measures for the corresponding
evaluation period;

(ii) After earning an award term, the
contractor fails to earn an award term in
any succeeding year of contract
performance, the contracting officer may
cancel any award terms that the
contractor has earned, but that have not
begun.

(iii) The Contracting Officer has
notified the Contractor that the
Government no longer has a need for the
award term period before the time an
award term period is to begin;

(iv) The Contractor represented that it
was a small business concern prior to
award of this contract, the contract was

set-aside for small businesses, and the
Contractor rerepresents in accordance
with FAR clause 52.219-28, Post-Award
Small Business Program
Rerepresentation, that it is no longer a
small business; or

(v) The Contracting Officer has
notified the Contractor that funds are
not available for the award term.

(2) When an award term period is not
granted or cancelled, any—

(i) Prior award term periods for which
the contractor remains otherwise
eligible are unaffected, except as
provided in paragraph (g) of this
section; or

(ii) Subsequent award term periods
are also cancelled.

(g) Cancellation of an award term
period that has not yet started for any
of the reasons set forth in paragraph (f)
shall not be considered either a
termination for convenience or
termination for default, and shall not
entitle the Contractor to any termination
settlement or any other compensation.

(h) Cancellation of an award term
period that has not yet commenced for

any of the reasons set forth in paragraph
(f) and (g) of this clause shall not be
considered either a termination for
convenience or termination for default,
and shall not entitle the Contractor to
any termination settlement or any other
compensation. If the award term is
cancelled, a unilateral modification will
cite this clause as the authority.

(i) Funds are not presently available
for any award term. The Government’s
obligation under any award term is
contingent upon the availability of
appropriated funds from which
payment can be made. No legal liability
on the part of the Government for any
award term payment may arise until
funds are made available to the
Contracting Officer for an award term
and until the Contractor receives notice
of such availability, to be confirmed in
writing by the Contracting Officer.

(End of clause)
[FR Doc. 2016—-29443 Filed 12—8—16; 8:45 am|
BILLING CODE 7510-13-P
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DEPARTMENT OF AGRICULTURE

Submission for OMB Review;
Comment Request

December 6, 2016.

The Department of Agriculture has
submitted the following information
collection requirement(s) to OMB for
review and clearance under the
Paperwork Reduction Act of 1995,
Public Law 104-13. Comments are
requested regarding (1) whether the
collection of information is necessary
for the proper performance of the
functions of the agency, including
whether the information will have
practical utility; (2) the accuracy of the
agency’s estimate of burden including
the validity of the methodology and
assumptions used; (3) ways to enhance
the quality, utility and clarity of the
information to be collected; (4) ways to
minimize the burden of the collection of
information on those who are to
respond, including through the use of
appropriate automated, electronic,
mechanical or other technological
collection techniques or other forms of
information technology.

Comments regarding this information
collection received by January 9, 2017
will be considered. Written comments
should be addressed to: Desk Officer for
Agriculture, Office of Information and
Regulatory Affairs, Office of
Management and Budget (OMB), New
Executive Office Building, 725 17th
Street NW., Washington, DC 20503.
Commenters are encouraged to submit
their comments to OMB via email to:
OIRA_Submission@omb.eop.gov or fax
(202) 395-5806 and to Departmental
Clearance Office, USDA, OCIO, Mail
Stop 7602, Washington, DC 20250—
7602. Copies of the submission(s) may
be obtained by calling (202) 720-8681.

An agency may not conduct or
sponsor a collection of information
unless the collection of information
displays a currently valid OMB control
number and the agency informs

potential persons who are to respond to
the collection of information that such
persons are not required to respond to
the collection of information unless it
displays a currently valid OMB control
number.

National Agricultural Statistics Service

Title: Feral Swine Survey.

OMB Control Number: 0535-0256.

Summary of Collection: Authority to
collect these data is authorized under 7
U.S.C. 2204(a). Individually identifiable
data collected under this authority are
governed by Section 1770 of the Food
Security Act of 1985, 7 U.S.C. 2276. On
February 3, 1999, Executive Order
13112 was signed by President Clinton
establishing the National Invasive
Species Council. The Executive Order
requires that a Council of Departments
dealing with invasive species be
created. Currently there are 13
Departments and Agencies on the
Council. A benchmark survey was
conducted in 2015 in 11 States
(Alabama, Arkansas, California, Florida,
Georgia, Louisiana, North Carolina,
Mississippi, Missouri, South Carolina,
and Texas). Target population within
these states consisted of farm operations
who have historically produced one or
more of the following crops: Corn,
soybeans, wheat, rice, peanuts or
sorghum (Texas only).

In 2017, this survey will be conducted
in Alabama, Arkansas, California,
Florida, Georgia, Louisiana, Mississippi,
Missouri, North Carolina, Oklahoma,
South Carolina, Tennessee, and Texas,
to measure the damage to livestock that
is associated with the presence of feral
swine. These States have high feral
swine densities and a significant
presence of cattle, hogs, sheep and/or
goats.

Need and Use of the Information: The
2017 proposed initial survey will be
used to create a benchmark to develop
national and State estimates of the
monetary loss of feral swine damage to
agriculture, animal health, and property
to producers of cattle, hogs, sheep and/
or goats in each of the surveyed states.
Information on feral swine control costs
including hunting, trapping, use of
fencing, or the use of repellents and the
total net income for allowing the
hunting of feral swine on their
operations will also be collected.
Without the survey, it would be
impossible to measure the current level

of feral swine damage to American
agriculture and livestock.
Description of Respondents: Farms.
Number of Respondents: 12,000.
Frequency of Responses: Reporting:
Annually.
Total Burden Hours: 9,280.

Charlene Parker,

Departmental Information Collection
Clearance Officer.

[FR Doc. 2016—29502 Filed 12—8-16; 8:45 am|
BILLING CODE 3410-20-P

DEPARTMENT OF AGRICULTURE

Submission for OMB Review;
Comment Request

December 5, 2016.

The Department of Agriculture has
submitted the following information
collection requirement(s) to OMB for
review and clearance under the
Paperwork Reduction Act of 1995,
Public Law 104—-13. Comments are
requested regarding (1) whether the
collection of information is necessary
for the proper performance of the
functions of the agency, including
whether the information will have
practical utility; (2) the accuracy of the
agency’s estimate of burden including
the validity of the methodology and
assumptions used; (3) ways to enhance
the quality, utility and clarity of the
information to be collected; and (4)
ways to minimize the burden of the
collection of information on those who
are to respond, including through the
use of appropriate automated,
electronic, mechanical, or other
technological collection techniques or
other forms of information technology.

Comments regarding this information
collection received by January 9, 2017
will be considered. Written comments
should be addressed to: Desk Officer for
Agriculture, Office of Information and
Regulatory Affairs, Office of
Management and Budget (OMB), New
Executive Office Building, 725 17th
Street NW., Washington, DC 20502.
Commenters are encouraged to submit
their comments to OMB via email to:
OIRA_Submission@OMB.EOP.GOV or
fax (202) 395-5806 and to Departmental
Clearance Office, USDA, OCIO, Mail
Stop 7602, Washington, DC 20250—
7602. Copies of the submission(s) may
be obtained by calling (202) 720-8958.

An agency may not conduct or
sponsor a collection of information
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unless the collection of information
displays a currently valid OMB control
number and the agency informs
potential persons who are to respond to
the collection of information that such
persons are not required to respond to
the collection of information unless it
displays a currently valid OMB control
number.

DEPARTMENT OF AGRICULTURE

Office of the Chief Information Officer

Title: USDA eAuthentication Service
Customer Registration.

OMB Control Number: 0503—-0014.

Summary of Collection: The USDA
Office of the Chief Information Officer
(OCIO) has developed the
eAuthentication system as a
management and technical process that
addresses user authentication and
authorization prerequisites for
providing services electronically. The
process requires a voluntary one-time
electronic self-registration to obtain an
eAuthentication account for each USDA
customer desiring access to online
services or applications that require user
eAuthentication. The information
collected through the electronic self-
registration process is necessary to
enable the electronic authentication of
users and grant them access to only
those resources for which they are
authorized. The authority to collect this
information as well as the new Online
Identity Proofing function can be found
in Section 2(c), of the Freedom to E-File
Act (Pub. L. 106-222), the Government
Paperwork Elimination Act (GPEA, Pub.
L. 105-277), the Electronic Signatures in
Global and National Commerce Act (E-
Sign, Pub. L. 106-229), the E-
Government Act of 2002 (H.R. 2458),
and Gramm-Leach Bliley Act (Pub. L.,
106-102, 502-504).

Need and Use of the Information: The
USDA eAuthentication Service provides
public and government businesses
single sign-on capability for USDA
applications, management of user
credentials, and verification of identify,
authorization, and electronic signatures.
USDA eAuthentication obtains
customer information through an
electronic self-registration process
provided through the eAuthentication
Web site. The voluntary online self-
registration process applies to USDA
Agency customers, as well as employees
who request access to protected USDA
web applications and services via the
Internet. Users can register directly from
the eAuthentication Web site located at
www.eauth.egov.usda.gov. The
information collected through the
online self-registration process will be
used to provide an eAuthentication

account that will enable the electronic
authentication of users. The users will
then have access to authorized resources
without needing to reauthenticate
within the context of a single Internet
session.

Description of Respondents: Farms;
Individuals or Households; Business or
other for-profit; Not-for-profit
institutions; Federal government; State,
Local or Tribal Government.

Number of Respondents: 114,256.

Frequency of Responses: Reporting:
On occasion; Third party disclosure.

Total Burden Hours: 28,941.

Ruth Brown,

Departmental Information Collection
Clearance Officer.

[FR Doc. 2016—29458 Filed 12—8—16; 8:45 am]
BILLING CODE 3410-KR-P

DEPARTMENT OF AGRICULTURE

Farm Service Agency

Commodity Credit Corporation

Information Collection Request;
Discharge and Delivery Survey
Summary and Rate Schedule Forms

AGENCY: Farm Service Agency and
Commodity Credit Corporation, USDA.
ACTION: Notice; request for comments.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995, the
Farm Service Agency (FSA) and
Commodity Credit Corporation (CCC)
are requesting comments from all
interested individuals and organizations
on a revision and extension of a
currently approved information
collection request. This information
collection is necessary to support the
procurement of agricultural
commodities for domestic and export
food donation programs. FSA and CCC
issue invitations to purchase or sell and
transport commodities, as well as
sample, inspect and survey, agricultural
commodities at both domestic and
foreign locations for use in international
food donation programs on a monthly,
multiple monthly, quarterly, and yearly
basis. Special invitations, however, are
issued throughout the month. The
Kansas City Commodity Office acting
under the authority granted by these
acts, purchases discharge survey
services conducted at the foreign
destinations to ensure count and
condition of the commodities shipped.
DATES: We will consider comments that
we receive by February 7, 2017.
ADDRESSES: We invite you to submit
comments on this notice. In your
comment, include the date and page

number of this issue of the Federal
Register. You may submit comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://regulations.gov. Follow the online
instructions for submitting comments.

e Mail: Penny Carlson, Chief,
Business Operations Support Division,
Kansas City Commodity Office (KCCO),
P.O. Box 419205, Kansas City, Missouri
64141-6205.

You may also send comments to the
Desk Officer for Agriculture, Office of
Information and Regulatory Affairs,
Office of Management and Budget,
Washington, DC 20503.

FOR FURTHER INFORMATION CONTACT:
Penny Carlson, (816) 926—2597.

SUPPLEMENTARY INFORMATION:

Title: Discharge and Delivery Survey
Summary and Rate Schedule Forms.

OMB Number: 0560-0177.

Expiration Date: February 28, 2017.

Type of Request: Extension with a
Revision.

Abstract: The United States donates
agricultural commodities domestically
and overseas for famine or other relief
requirements, to combat malnutrition,
and sells or donates commodities to
promote economic development. FSA
and CCC issue invitations to purchase or
sell agricultural commodities and
services for use in domestic and export
programs. Vendors respond by making
offers using various FSA and CCC
commodity offer forms through Web-
based Supply Chain System (WBSCM).
The Kansas City Commodity Office
acting under the authority granted by
these acts, purchases discharge survey
services conducted at the foreign
destinations to ensure count and
condition of the commodities shipped.
The form for discharge survey services
are not in WBSCM.

The renewal to the information
collection request is for the respondents
to submit information electronically in
WBSCM for all processes with the
exception of the discharge/delivery
survey summary and the rates schedule.
Vendors will be able to access WBSCM
to see the date and time the system
shows for receipt of bid, bid
modification, or bid cancellation
information. At bid opening date and
time, the bid information are evaluated
through the system. Acceptances will be
sent to the successful offerors
electronically. Awarded contracts will
be posted to the FSA Web site and also
to the WBSCM portal and FedBizOpps
(https://www.fbo.gov/). The discharge/
delivery survey summary (KC-334) will
be collected electronically and by mail
and the rate schedule (KC-337) will be
collected by mail. The burden hours
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reduced because some forms in the
information collection request were
exempted from Paperwork Reduction
Act.

For the following estimated total
annual burden on respondents, the
formula used to calculate the total
burden hours is the estimated average
time per responses multiplied by the
estimated total annual of responses.

Estimate of Average Time to Respond:
Public reporting burden for collecting
information under this notice is
estimated to average 0.482 minutes per
response, including the time for
reviewing instructions, searching
existing data sources, gathering and
maintaining the data needed, and
completing and reviewing the collection
of information.

Respondents: Business and other for-
profit organizations.

Estimated Number of Respondents:
41.

Estimated Average Number of
Responses per Respondent: 11.83.

Estimated Total Annual Responses:
485.

Estimated Total Annual Burden on
Respondents: 234 hours.

We are requesting comments on all
aspects of this information collection to
help us to:

(1) Evaluate whether the proposed
collection of information is necessary
for the proper performance of the
functions of the agency, including
whether the information will have
practical utility;

(2) Evaluate the accuracy of the
agency’s estimate of burden of the
collection of information including the
validity of the methodology and
assumptions used;

(3) Evaluate the quality, utility and
clarity of the information technology;
and

(4) Minimize the burden of the
information collection on those who
respond through the use of appropriate
automated, electronic, mechanical, or
other technological collection
techniques or other forms of information
technology.

All comments received in response to
this notice, including names and
addresses where provided, will be made
a matter of public record. Comments

will be summarized and included in the
request for OMB approval.

Val Dolcini,

Administrator, Farm Service Agency, and
Executive Vice President, Commodity Credit
Corporation.

[FR Doc. 2016-29526 Filed 12—8—16; 8:45 am]
BILLING CODE 3410-05-P

DEPARTMENT OF AGRICULTURE
Forest Service

Notice of Proposed New Fee Site

AGENCY: Tahoe National Forest, Forest
Service, USDA.

ACTION: Notice of Proposed New Fee
Site.

SUMMARY: The Tahoe National Forest is
proposing a new recreation fee for the
Sardine Lookout, which would be made
available as an overnight rental. The
rental fee is proposed at $45 per night.
Lookout rentals offer a unique
experience and are a widely popular
offering on National Forests. The Tahoe
National Forest currently operates one
lookout for public rental, the Calpine
Lookout on the Sierraville Ranger
District. Sardine Lookout is eligible for
the National Register of Historic Places.

Fees are assessed based on the level
of amenities and services provided, cost
of operations and maintenance, and
market assessment. These fees are
proposed and will be determined upon
further analysis and public comment.
Funds from fees would be used for the
continued operation, maintenance,
enhancement and protection of this
lookout and the historical integrity of
the facility.

An analysis of nearby recreation
facilities shows that the proposed fees
are reasonable and typical of similar
sites in the area.

DATES: Comments will be accepted
through February 7, 2017. The Sardine
Lookout rental will be listed with the
National Recreation Reservation
Service.

ADDRESSES: Eli Ilano, Forest Supervisor,
Tahoe National Forest, 631 Coyote St.,
Nevada City, California 95959.

FOR FURTHER INFORMATION CONTACT:
Quentin Youngblood, Sierraville District
Ranger, (530) 994-3401, ext. 6601.
Information about proposed fee changes
can also be found on the Tahoe National

Forest Web site: http://www.fs.fed.us/r5/
tahoe.

SUPPLEMENTARY INFORMATION: The
Federal Recreation Lands Enhancement
Act (Title VII, Pub. L. 108—447) directed
the Secretary of Agriculture to publish
a six month advance notice in the
Federal Register whenever new
recreation fee areas are established.
These new fees will be reviewed by a
Recreation Resource Advisory
Committee prior to a final decision and
implementation.

Sardine Lookout was built in 1935
and is eligible for the National Register
of Historic Places. The cabin has two
twin beds, period correct linoleum floor,
a table and fire finder pedestal that are
copies of originals from Calpine Fire
Lookout. There is a fire pit, picnic table
and accessible vault toilet. The area is
very remote with tremendous views and
solitude.

Dated: November 30, 2016.
Teresa Benson,
Deputy Forest Supervisor.
[FR Doc. 2016—29462 Filed 12—8-16; 8:45 am|
BILLING CODE 3411-15-P

DEPARTMENT OF COMMERCE
Economic Development Administration

Notice of Petitions by Firms for
Determination of Eligibility To Apply
for Trade Adjustment Assistance

AGENCY: Economic Development
Administration, Department of
Commerce.

ACTION: Notice and opportunity for
public comment.

Pursuant to Section 251 of the Trade
Act 1974, as amended (19 U.S.C. 2341
et seq.), the Economic Development
Administration (EDA) has received
petitions for certification of eligibility to
apply for Trade Adjustment Assistance
from the firms listed below.
Accordingly, EDA has initiated
investigations to determine whether
increased imports into the United States
of articles like or directly competitive
with those produced by each of these
firms contributed importantly to the
total or partial separation of the firm’s
workers, or threat thereof, and to a
decrease in sales or production of each
petitioning firm.
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LIST OF PETITIONS RECEIVED BY EDA FOR CERTIFICATION ELIGIBILITY TO APPLY FOR TRADE ADJUSTMENT ASSISTANCE

[11/22/2016 through 12/5/2016]

Date
Firm name Firm address accepted for Product(s)
investigation
Byers’ Choice, Ltd ......ccccevveevenennne 4355 County Line Road, Chalfont, 11/30/2016 | The firm manufactures ornamental figurines, known
PA 18914. as “The Carolers.”
Pyott-Boone Electronics, Inc ............ 1459 Wittens Mill Road, North | 11/30/2016 | The firm manufactures amplifiers, passive units and
Tazewell, VA 24630. gas monitors.
Valtech Corporation .........ccccceeeeruenne. 2113 Sanatoga Station Road, 12/1/2016 | The firm manufactures thermoset plastic materials
Pottstown, PA 19464. with unique properties that are used in the produc-
tion of semiconductor or solar wafers.
Supreme Manufacturing Company | 1755 East Birchwood Avenue, Des 12/5/2016 | The firm manufactures rollers, brackets, housing and
d/b/a C&L Supreme. Plaines, IL 60018. other miscellaneous metal components for data
processing machines.

Any party having a substantial
interest in these proceedings may
request a public hearing on the matter.
A written request for a hearing must be
submitted to the Trade Adjustment
Assistance for Firms Division, Room
71030, Economic Development
Administration, U.S. Department of
Commerce, Washington, DC 20230, no
later than ten (10) calendar days
following publication of this notice.

Please follow the requirements set
forth in EDA’s regulations at 13 CFR
315.9 for procedures to request a public
hearing. The Catalog of Federal
Domestic Assistance official number
and title for the program under which
these petitions are submitted is 11.313,
Trade Adjustment Assistance for Firms.

Miriam Kearse,

Lead Program Analyst.

[FR Doc. 2016-29480 Filed 12—-8-16; 8:45 am]
BILLING CODE 3510-WH-P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-570-900]

Diamond Sawblades and Parts Thereof
From the People’s Republic of China:
Preliminary Results of Antidumping
Duty Administrative Review; 2014—
2015

AGENCY: Enforcement and Compliance,
International Trade Administration,
Department of Commerce.

SUMMARY: The Department of Commerce
(the Department) is conducting an
administrative review of the
antidumping duty order on diamond
sawblades and parts thereof (diamond
sawblades) from the People’s Republic
of China (the PRC). The period of review
(POR) is November 1, 2014, through
October 31, 2015. The Department has
preliminarily determined that certain
companies covered by this review made

sales of subject merchandise at less than
normal value. Interested parties are
invited to comment on these
preliminary results.

DATES: Effective December 9, 2016.

FOR FURTHER INFORMATION CONTACT:
Yang Jin Chun or Bryan Hansen, AD/
CVD Operations, Office I, Enforcement
and Compliance, International Trade
Administration, U.S. Department of
Commerce, 1401 Constitution Avenue
NW., Washington, DC 20230; telephone:
(202) 482-5760 and (202) 482-3683,
respectively.

Scope of the Order

The merchandise subject to the order
is diamond sawblades and parts thereof.
The diamond sawblades subject to the
order are currently classifiable under
subheadings 8202 to 8206 of the
Harmonized Tariff Schedule of the
United States (HTSUS), and may also
enter under 6804.21.00. While the
HTSUS subheadings are provided for
convenience and customs purposes, the
written description is dispositive. A full
description of the scope of the order is
contained in the Preliminary Decision
Memorandum.?

Preliminary Determination of No
Shipments

Five companies that received a
separate rate in previous segments of the
proceeding and are subject to this
review reported that they did not have
any exports of subject merchandise
during the POR.2 U.S. Customs and

1 See the Memorandum from Deputy Assistant
Secretary Christian Marsh to Assistant Secretary
Paul Piquado entitled, “Diamond Sawblades and
Parts Thereof from the People’s Republic of China:
Decision Memorandum for Preliminary Results of
Antidumping Duty Administrative Review; 2014—
2015,” dated concurrently with and hereby adopted
by this notice (Preliminary Decision Memorandum).

2 See the February 11, 2016, no-shipment letters
from Danyang City Ou Di Ma Tools Co., Ltd.,
Qingdao Hyosung Diamond Tools Co., Ltd., and
Shanghai Starcraft Tools Company Limited, the
February 12, 2016, no-shipment letter from Qingdao

Border Protection (CBP) data for the
POR indicated that these companies had
no shipments.? Additionally, we
requested that CBP report any contrary
information.# To date, CBP has not
responded to our inquiry with any
contrary information and we have not
received any evidence that these
companies had any shipments of the
subject merchandise sold to the United
States during the POR. Further,
consistent with our practice, we find
that it is not appropriate to rescind the
review with respect to these companies
but, rather, to complete the review and
issue appropriate instructions to CBP
based on the final results of review.5

Separate Rates

The Department preliminarily
determines that 24 respondents are
eligible to receive separate rates in this
review.®

Separate Rates for Eligible Non-
Selected Respondents

Consistent with our practice, we
assigned to eligible non-selected
respondents the weighted-average
margin calculated for Bosun Tools Co.,
Ltd. as the separate rate for the
preliminary results of this review.”

Shinhan Diamond Industrial Co., Ltd., and the
April 1, 2016, letter correcting the separate rate
certification and certifying no shipment from
Danyang Tsunda Diamond Tools Co., Ltd.

3 See the CBP data attached to the letter to all
interested parties dated January 15, 2016.

4 See CBP message numbers 6294301, 6294302,
6294305, 6294306, and 6294307 dated October 20,
2016, available at http://adcvd.cbp.dhs.gov/
adcvdweb/.

5 See, e.g., Wooden Bedroom Furniture from the
People’s Republic of China: Final Results and Final
Rescission, In Part, of Administrative Review and
Final Results of New Shipper Review; 2013, 80 FR
34619 (June 17, 2015).

6 See Preliminary Decision Memorandum at 4-8,
for more details.

7Id.
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PRC-Wide Entity

The Department’s change in policy
regarding conditional review of the
PRC-wide entity applies to this
administrative review.8 Under this
policy, the PRC-wide entity will not be
under review unless a party specifically
requests, or the Department self-
initiates, a review of the entity. Because
no party requested a review of the PRC-
wide entity in this review, the entity is
not under review and the entity’s rate is
not subject to change (i.e., 82.05
percent).? Aside from the no-shipments
and separate rate companies discussed
above, and the company for which the
review is being rescinded, the
Department considers all other
companies for which a review was
requested (which did not file a separate

rate application) to be part of the PRC-
wide entity.10

Methodology

The Department conducted this
review in accordance with section
751(a)(1)(B) of the Act. For Bosun Tools
Co., Ltd., constructed export price was
calculated in accordance with section
772 of the Act. Because the PRC is a
non-market economy within the
meaning of section 771(18) of the Act,
normal value was calculated in
accordance with section 773(c) of the
Act. For the Jiangsu Fengtai Single
Entity,!? we assigned a margin based on
adverse facts available pursuant to
section 776(b) of the Act.

For a full description of the
methodology underlying our
conclusions, see the Preliminary

Decision Memorandum. The
Preliminary Decision Memorandum is a
public document and is on file
electronically via Enforcement and
Compliance’s Antidumping and
Countervailing Duty Centralized
Electronic Service System (ACCESS).
ACCESS is available to registered users
at http://access.trade.gov and to all
parties in the Central Records Unit,
Room B8024 of the main Department of
Commerce building. In addition, a
complete version of the Preliminary
Decision Memorandum can be accessed
directly on the internet at http://
enforcement.trade.gov/frn/index.html.

Preliminary Results of Review

The Department preliminarily
determines that the following weighted-
average dumping margins exist:

Margin
Exporter (perc%nt)
Bosun Tools Co., Ltd ......ccoovvveveriieenene 6.20
Chengdu Huifeng Diamond Tools Co., Ltd .... 6.20
Danyang Hantronic Import & Export Co., Ltd .......cccceviiviinnnenne 6.20
Danyang Huachang Diamond Tools Manufacturing Co., Ltd ..... 6.20
Danyang Like Tools Manufacturing Co., Ltd ..... 6.20
Danyang NYCL Tools Manufacturing Co., Ltd ..... 6.20
Danyang Weiwang Tools Manufacturing Co., Ltd 6.20
Guilin Tebon Superhard Material Co., Ltd .........cccceeeeee 6.20
Hangzhou Deer King Industrial and Trading Co., Ltd .... 6.20
Hangzhou Kingburg Import & Export Co., Ltd ............... 6.20
Huzhou Gu’s Import & Export Co., Ltd ............. 6.20
Jiangsu Fengtai Single Entity .................. 82.05
Jiangsu Inter-China Group Corporation ......... 6.20
Jiangsu Youhe Tool Manufacturer Co., Ltd ... 6.20
Qingyuan Shangtai Diamond Tools Co., Ltd ..... 6.20
Quanzhou Zhongzhi Diamond Tool Co., Ltd .. 6.20
Rizhao Hein Saw Co., Ltd ......ccccoeeeieiieene 6.20
Saint-Gobain Abrasives (Shanghai) Co., Ltd .... 6.20
Shanghai Jingquan Industrial Trade Co., Ltd .... 6.20
Sino Tools Co., Ltd ....ceeeeiiieiiiecceeecee e, 6.20
Weihai Xiangguang Mechanical Industrial Co., Ltd ....... 6.20
Wuhan Wanbang Laser Diamond Tools Co., Ltd. 12 ..... 6.20
Xiamen ZL Diamond Technology Co., Ltd ..........ccc..... 6.20
Zhejiang Wanli TOOIS GroUP C0., LI ....uiiuiiiiiiiii ittt b et b et b et b e bt e e e e et e nae et e nae et e sre e e e nne e s e nns 6.20

Disclosure and Public Comment

The Department intends to disclose
calculations performed for these
preliminary results to the parties within
five days of the date of publication of
this notice in accordance with 19 CFR
351.224(b). Pursuant to 19 CFR

8 See Antidumping Proceedings: Announcement
of Change in Department Practice for Respondent
Selection in Antidumping Duty Proceedings and
Conditional Review of the Nonmarket Economy
Entity in NME Antidumping Duty Proceedings, 78
FR 65963 (November 4, 2013).

9 See, e.g., Diamond Sawblades and Parts Thereof
From the People’s Republic of China; Final Results
of Antidumping Duty Administrative Review; 2012—
2013, 80 FR 32344, 32345 (June 8, 2015).

10 See Initiation of Antidumping and
Countervailing Duty Administrative Reviews, 81 FR
736, 737 (January 7, 2016) (“All firms listed below

351.309(c), interested parties may
submit case briefs no later than 30 days
after the date of publication of these
preliminary results of review.13 Parties
who submit case briefs or rebuttal briefs
in this proceeding are encouraged to
submit with each argument: (1) A
statement of the issue; (2) a brief

that wish to qualify for separate rate status in the
administrative reviews involving NME countries
must complete, as appropriate, either a separate rate
application or certification, as described below.”).
Companies that are subject to this administrative
review that are considered to be part of the PRC-
wide entity are ASHINE Diamond Tools Co., Ltd.,
Hebei XMF Tools Group Co., Ltd., Henan Huanghe
Whirlwind Co., Ltd., Henan Huanghe Whirlwind
International Co., Ltd., and Pujiang Talent Diamond
Tools Co., Ltd.

11 We preliminarily treat Jiangsu Fengtai
Diamond Tool Manufacture Co., Ltd., Jiangsu

summary of the argument; and (3) a
table of authorities.14 Rebuttal briefs,
limited to issues raised in the case
briefs, may be filed no later than five
days after the cases briefs are filed.1>

Interested parties who wish to request
a hearing must submit a written request
to the Assistant Secretary for

Fengtai Tools Co., Ltd., and Jiangsu Fengtai Sawing
Industry Co., Ltd., as a single entity. See
Preliminary Decision Memorandum at 2, n. 4 for
details.

12 Wuhan Wanbang Laser Diamond Tools Co.,
Ltd., is the successor-in-interest to Wuhan Wanbang
Laser Diamond Tools Co. See Diamond Sawblades
and Parts Thereof From the People’s Republic of
China: Final Results of Antidumping Duty Changed
Circumstances Review, 81 FR 20618 (April 8, 2016).

13 See 19 CFR 351.309(c).

14 See 19 CFR 351.309(c)(2).

15 See 19 CFR 351.309(d).
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Enforcement and Compliance, U.S.
Department of Commerce, filed
electronically using ACCESS. An
electronically filed document must be
received successfully in its entirety by
the Department’s ACCESS by 5:00 p.m.
Eastern Time within 30 days after the
date of publication of this notice.16
Hearing requests should contain (1) the
party’s name, address, and telephone
number; (2) the number of participants;
and (3) a list of issues to be discussed.
Issues raised in the hearing will be
limited to those raised in the respective
case briefs. Unless extended, the
Department intends to issue the final
results of this review, including the
results of its analysis of issues raised by
parties in their comments, within 120
days after the publication of these
preliminary results, pursuant to section
751(a)(3)(A) of the Act and 19 CFR
351.213(h)(1).

Assessment Rates

Upon issuing the final results of
review, the Department will determine,
and CBP shall assess, antidumping
duties on all appropriate entries covered
by this review.17 If a respondent’s
weighted-average dumping margin is
above de minimis (i.e., 0.5 percent) in
the final results of this review, we will
calculate an importer-specific
assessment rate on the basis of the ratio
of the total amount of dumping
calculated for the importer’s examined
sales and the total entered value of those
sales in accordance with 19 CFR
351.212(b)(1). Specifically, the
Department will apply the assessment
rate calculation method adopted in
Final Modification for Reviews.1® Where
an importer- (or customer-) specific ad
valorem rate is zero or de minimis, we
will instruct CBP to liquidate
appropriate entries without regard to
antidumping duties.19

For entries that were not reported in
the U.S. sales databases submitted by
exporters individually examined during
this review, the Department will
instruct CBP to liquidate such entries at
the PRC-wide rate. In addition, if the
Department determines that an exporter
under review had no shipments of the
subject merchandise, any suspended
entries that entered under that
exporter’s case number (i.e., at that
exporter’s rate) will be liquidated at the

16 See 19 CFR 351.310(c).

17 See 19 CFR 351.212(b)(1).

18 See Antidumping Proceeding: Calculation of
the Weighted-Average Dumping Margin and
Assessment Rate in Certain Antidumping Duty
Proceedings; Final Modification, 77 FR 8103
(February 14, 2012) (Final Modification for
Reviews).

19 See 19 CFR 351.106(c)(2).

PRC-wide rate.2° The Department
intends to issue appropriate assessment
instructions directly to CBP 15 days
after publication of the final results of
review.

Cash Deposit Requirements

The following cash deposit
requirements will be effective upon
publication of the final results of this
administrative review for shipments of
the subject merchandise from the PRC
entered, or withdrawn from warehouse,
for consumption on or after the
publication date, as provided by section
751(a)(2)(C) of the Act: (1) For subject
merchandise exported by the companies
listed above that have separate rates, the
cash deposit rate will be that established
in the final results of review (except, if
the rate is zero or de minimis, then zero
cash deposit will be required); (2) for
previously investigated or reviewed PRC
and non-PRC exporters not listed above
that received a separate rate in a prior
segment of this proceeding, the cash
deposit rate will continue to be the
existing exporter-specific rate; (3) for all
PRC exporters of subject merchandise
that have not been found to be entitled
to a separate rate, the cash deposit rate
will be that for the PRC-wide entity; and
(4) for all non-PRC exporters of subject
merchandise which have not received
their own rate, the cash deposit rate will
be the rate applicable to the PRC
exporter that supplied that non-PRC
exporter. These deposit requirements,
when imposed, shall remain in effect
until further notice.

Notification to Importers

This notice serves as a preliminary
reminder to importers of their
responsibility under 19 CFR
351.402(f)(2) to file a certificate
regarding the reimbursement of
antidumping duties prior to liquidation
of the relevant entries during this POR.
Failure to comply with this requirement
could result in the Department’s
presumption that reimbursement of
antidumping duties occurred and the
subsequent assessment of doubled
antidumping duties.

We are issuing and publishing these
results in accordance with sections
751(a)(1) and 777(i)(1) of the Act and 19
CFR 351.213.

Dated: December 5, 2016.
Paul Piquado,

Assistant Secretary for Enforcement and
Compliance.

Appendix—List of Topics Discussed in
the Preliminary Decision Memorandum

I. Summary

20[d.

1I. Background
III. Scope of the Order
IV. Preliminary Determination of No
Shipments
V. Discussion of the Methodology
A. Non-Market Economy Country Status
B. Separate Rates
C. Surrogate Country
VI. Application of Facts Available and
Adverse Inferences
A. Use of Facts Available
B. Application of Facts Available With an
Adverse Inference
C. Selection of the AFA Rate
VII. Fair Value Comparisons
A. Determination of Comparison Method
B. Results of the Differential Pricing
Analysis
C. U.S. Price
D. Normal Value
E. Factor Valuations
VIII. Currency Conversion
IX. Recommendation

[FR Doc. 2016-29542 Filed 12—8—16; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-201-805]

Certain Circular Welded Non-Alloy
Steel Pipe From Mexico; Preliminary
Results, Preliminary Determination of
No Shipments, and Partial Rescission
of Antidumping Duty Administrative
Review; 2014-2015

AGENCY: Enforcement and Compliance,
International Trade Administration,
Department of Commerce.

SUMMARY: The Department of Commerce
(the Department) is conducting an
administrative review of the
antidumping duty order on certain
circular welded non-alloy steel pipe
from Mexico. The period of review
(POR) is November 1, 2014, through
October 31, 2015. This review covers
eight producers/exporters of the subject
merchandise, including two
respondents selected for individual
examination: Maquilacero, S.A. de C.V.
(Maquilacero) and Regiomontana de
Perfiles y Tubos, S.A. de C.V.
(Regiopytsa). We preliminarily
determine that Maquilacero and
Regiopytsa made sales of subject
merchandise at less than normal value
during the POR. Additionally, we
preliminarily determine that Lamina y
Placa Comercial, S.A. de C.V. (Lamina y
Placa) and Mueller Comercial de
Mexico, S. de R.L. de C.V. (Mueller) had
no shipments during the POR.
Whirlpool Corporation (Whirlpool)
timely withdrew its request for review
of Burner Systems International (BSI);
consequently, we rescind the
administrative review with regard to



89048

Federal Register/Vol. 81, No. 237 /Friday, December

9, 2016/ Notices

BSI. Interested parties are invited to
comment on these preliminary results.
DATES: Effective December 9, 2016.

FOR FURTHER INFORMATION CONTACT:
Mark Flessner or Erin Kearney, AD/CVD
Operations, Office VI, Enforcement and
Compliance, International Trade
Administration, U.S. Department of
Commerce, 1401 Constitution Avenue
NW., Washington, DC 20230; telephone:
(202) 482-6312 or (202) 482-0167,
respectively.

SUPPLEMENTARY INFORMATION:

Background

On January 7, 2016, the Department
published a notice of initiation of an
administrative review of the
antidumping duty order? on certain
circular welded non-alloy steel pipe
from Mexico.2 This administrative
review covers eight producers/exporters
of the subject merchandise.? As
explained in the memorandum from the
Acting Assistant Secretary for
Enforcement & Compliance, the
Department has exercised its discretion
to toll all administrative deadlines due
to the recent closure of the Federal
Government.# All deadlines in this
segment of the proceeding have been
extended by four business days. On July
26, 2016, and October 20, 2016, the
Department extended the deadline for
the preliminary results.5 The revised

1 See Notice of Antidumping Duty Orders: Certain
Circular Welded Non-Alloy Steel Pipe from Brazil,
the Republic of Korea (Korea), Mexico, and
Venezuela and Amendment to Final Determination
of Sales at Less Than Fair Value: Certain Welded
Non-Alloy Steel Pipe from Korea, 57 FR 49453
(November 2, 1992) (the Order).

2 See Initiation of Antidumping and
Countervailing Duty Administrative Reviews, 81 FR
736 (January 7, 2016) (Initiation Notice).

3Those eight companies are: (1) Conduit, S.A. de
C.V. (Conduit), (2) Lamina y Placa, (3) Maquilacero,
(4) Mueller, (5) Productos Laminados de Monterrey,
S.A. de C.V. (Prolamsa), (6) PYTCO, S.A. de C.V.
(PYTCO), (7) Regiopytsa, and (8) Ternium Mexico,
S.A. de C.V. (Ternium). In addition, a review was
requested by Whirlpool for BSI; however, all review
requests for BSI were timely withdrawn; see the
section entitled “Partial Rescission of
Administrative Review,” below.

4 See Memorandum to the Record from Ron
Lorentzen, Acting A/S for Enforcement &
Compliance, regarding “Tolling of Administrative
Deadlines As a Result of the Government Closure
During Snowstorm Jonas,” dated January 27, 2016.

5 See Memorandum from Mark Flessner to
Christian Marsh, Deputy Assistant Secretary for
Antidumping and Countervailing Duty Operations,
entitled, “Certain Circular Welded Non-Alloy Steel
Pipe From Mexico: Extension of Time Limit for
Preliminary Results of Antidumping Duty
Administrative Review,” dated July 26, 2016; see
also Memorandum from Mark Flessner to Christian
Marsh, Deputy Assistant Secretary for Antidumping
and Countervailing Duty Operations, entitled,
“Certain Circular Welded Non-Alloy Steel Pipe
From Mexico: Extension of Time Limit for
Preliminary Results of Antidumping Duty
Administrative Review,” dated October 20, 2016.

deadline for the preliminary results of
this review is now December 5, 2016.

Scope of the Order

The products covered by the order are
circular welded non-alloy steel pipes
and tubes. The merchandise covered by
the order and subject to this review is
currently classified in the Harmonized
Tariff Schedule of the United States
(HTSUS) at subheadings: 7306.30.1000,
7306.30.5025, 7306.30.5032,
7306.30.5040, 7306.30.5055,
7306.30.5085, and 7306.30.5090.
Although the HTSUS subheadings are
provided for convenience and customs
purposes, our written description of the
scope of this proceeding is dispositive.
A full description of the scope of the
order is contained in the Preliminary
Decision Memorandum,® which is
hereby adopted by this notice and
incorporated herein by reference. The
Preliminary Decision Memorandum is a
public document and is on file
electronically via Enforcement and
Compliance’s Antidumping and
Countervailing Duty Centralized
Electronic Service System (ACCESS).
ACCESS is available to registered users
at https://access.trade.gov and available
to all parties in the Central Records
Unit, Room 7046 of the main
Department of Commerce building. In
addition, a complete version of the
Preliminary Decision Memorandum can
be accessed directly on the Internet at
http://enforcement.trade.gov/frn. The
signed Preliminary Decision
Memorandum and electronic versions of
the Preliminary Decision Memorandum
are identical in content.

Partial Rescission of Administrative
Review

On November 3, 2015, the Department
published in the Federal Register a
notice of opportunity to request an
administrative review of the
antidumping order on certain circular
welded non-alloy steel pipe from
Mexico.” The Department received
multiple timely requests for an
administrative review of the AD order
on certain circular welded non-alloy
steel pipe from Mexico and, on January
7, 2016, in accordance with section
751(a) of the Tariff Act of 1930, as
amended (the Act), the Department

6 See Memorandum to Paul Piquado, Assistant
Secretary for Enforcement and Compliance,
entitled, “Preliminary Decision Memorandum for
the Preliminary Results of the Antidumping Duty
Administrative Review: Certain Circular Welded
Non-Alloy Steel Pipe from Mexico; 2014-2015"
(Preliminary Decision Memorandum).

7 See Antidumping or Countervailing Duty Order,
Finding, or Suspension Agreement; Opportunity to
Request Administrative Review, 80 FR 67706
(November 3, 2015).

initiated a review of nine companies in
this proceeding.8 In response to a
timely-filed withdrawal request by
Whirlpool, we are rescinding this
administrative review with respect to
BSI pursuant to 19 CFR 351.213(d)(1).2
Accordingly, the companies subject to
the instant review are: Conduit, Lamina
y Placa, Maquilacero, Mueller,
Prolamsa, PYTCO, Regiopytsa, and
Ternium, of which the Department has
selected Maquilacero and Regiopytsa as
the mandatory respondents.1°

Preliminary Determination of No
Shipments

Lamina y Placa and Mueller reported
that they made no sales of subject
merchandise during the POR.1* On
November 28, 2016, we issued a no-
shipment inquiry to CBP to confirm the
claims of no shipments by Lamina y
Placa and Mueller. We have not yet
received CBP’s response to our inquiry.
Therefore, based on the claims of no
shipments by Lamina y Placa and
Mueller, and because the record
currently contains no information to the
contrary, we preliminarily determine
that Lamina y Placa and Mueller had no
shipments of subject merchandise and,
therefore, no reviewable transactions
during the POR. However, we intend to
consider information received from CBP
in response to our no-shipment inquiry
for the final results of this review.
Moreover, consistent with our practice,
we are not preliminarily rescinding the
review with respect to Lamina y Placa
and Mueller but, rather, we will
complete the review with respect to
these companies and issue appropriate
instructions to CBP based on the final
results of this review.12

8 See Initiation Notice.

9 See the Preliminary Decision Memorandum at
the section entitled, “Partial Rescission.”

10 See Memorandum from Mark Flessner to Scot
Fullerton, Director, Antidumping and
Countervailing Duty Operations Office VI, entitled,
“Respondent Selection for the Administrative
Review Circular Welded Non-Alloy Steel Pipe from
Mexico, 2014-2015,” dated March 21, 2016
(Respondent Selection Memorandum).

11 See Letter from Lamina y Placa to the Secretary
of Commerce entitled, “Certain Circular Welded
Non-Alloy Steel Pipe from Mexico: Notice of No
Sales,” dated January 19, 2016. See also Letter from
Mueller to the Secretary of Commerce entitled,
“Certain Circular Welded Non-Alloy Steel Pipe
from Mexico: Certification of No Shipments,” dated
February 9, 2016.

12 See, e.g., Certain Frozen Warmwater Shrimp
From Thailand; Preliminary Results of
Antidumping Duty Administrative Review, Partial
Rescission of Review, Preliminary Determination of
No Shipments; 2012-2013, 79 FR 15951, 15952
(March 24, 2014), unchanged in Certain Frozen
Warmwater Shrimp From Thailand: Final Results of
Antidumping Duty Administrative Review, Final
Determination of No Shipments, and Partial
Rescission of Review; 2012-2013, 79 FR at 51306
(August 28, 2014).
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Methodology

The Department is conducting this
review in accordance with section
751(a)(2) of the Act. Export price (EP) is
calculated in accordance with section
772 of the Act. Normal value (NV) is
calculated in accordance with section
773 of the Act. For a full description of
the methodology underlying our
conclusions, see the Preliminary
Decision Memorandum. A list of topics
discussed in the Preliminary Decision
Memorandum is included as an
appendix to this notice.

Preliminary Results of the Review

As aresult of this review, we
preliminarily determine the following
weighted-average dumping margins for
the POR:

Weighted-
average
Exporter or producer dumping
margin
(%)
Magquilacero, S.A. de C.V ........... 7.32
Regiomontana de Perfiles y
Tubos, S.A. de C.V. and
PYTCO, S.A.de C.V.13 ... 2.14
Conduit, S.A. de C.V .................. 3.30
Productos Laminados de
Monterrey, S.A. de C.V ........... 3.30
Ternium Mexico, S.A. de C.V ..... 3.30

For the rate for non-selected
respondents in an administrative
review, generally, the Department looks
to section 735(c)(5) of the Act, which
provides instructions for calculating the
all-others rate in a market economy
investigation. Under section
735(c)(5)(A) of the Act, the all-others
rate is normally “an amount equal to the
weighted-average of the estimated
weighted-average dumping margins
established for exporters and producers
individually investigated, excluding any
zero or de minimis margins, and any
margins determined entirely {on the
basis of facts available}.”” Because
applying our normal methodology of
calculating a weighted-average dumping
margin in this case could indirectly
disclose business proprietary
information, we have instead calculated
a weighted-average margin for the non-
selected respondents using the publicly
available, ranged total U.S. sales values
of the selected respondents.14
Accordingly, we have applied a rate of
3.30 percent to the non-selected

13 The Department has preliminarily determined
to treat Regiomontana de Perfiles y Tubos, S.A. de
C.V., and PYTCO, S.A. de C.V., as a single entity.
See Preliminary Decision Memorandum.

14For further discussion, see the Preliminary
Decision Memorandum.

companies, as set forth in the chart
above.

Assessment Rates

Upon completion of the
administrative review, the Department
shall determine, and U.S. Customs and
Border Protection (CBP) shall assess,
antidumping duties on all appropriate
entries.?® For any individually
examined respondent whose weighted-
average dumping margin is above de
minimis (i.e., 0.50 percent), we will
calculate importer-specific ad valorem
duty assessment rates based on the ratio
of the total amount of dumping
calculated for the importer’s examined
sales to the total entered value of those
same sales in accordance with 19 CFR
351.212(b)(1). Where either a
respondent’s weighted-average dumping
margin is zero or de minimis, or an
importer-specific assessment rate is zero
or de minimis, we will instruct CBP to
liquidate the appropriate entries
without regard to antidumping duties.
For entries of subject merchandise
during the POR produced by each
respondent for which it did not know its
merchandise was destined for the
United States, we will instruct CBP to
liquidate un-reviewed entries at the all-
others rate if there is no rate for the
intermediate company involved in the
transaction.6

We intend to issue instructions to
CBP 15 days after publication of the
final results of this review.

Cash Deposit Requirements

The following deposit requirements
will be effective upon publication of the
notice of final results of administrative
review for all shipments of certain
circular welded non-alloy steel pipe
from Mexico entered, or withdrawn
from warehouse, for consumption on or
after the date of publication as provided
by section 751(a)(2) of the Act: (1) The
cash deposit rates for Conduit,
Magquilacero, Prolamsa, Regiopytsa, and
Ternium will be the weighted-average
dumping margins established in the
final results of this administrative
review except if the rates are de minimis
within the meaning of 19 CFR
351.106(c)(1), in which case the cash
deposit rates will be zero; (2) for
merchandise exported by manufacturers
or exporters not covered in this review

15In these preliminary results, the Department
applied the assessment rate calculation method
adopted in Antidumping Proceedings: Calculation
of the Weighted-Average Dumping Margin and
Assessment Rate in Certain Antidumping Duty
Proceedings; Final Modification, 77 FR 8101
(February 14, 2012).

16 See Antidumping and Countervailing Duty
Proceedings: Assessment of Antidumping Duties, 68
FR 23954 (May 6, 2003).

but covered in a prior segment of the
proceeding, the cash deposit rate will
continue to be the company-specific rate
published for the most recently
completed segment of this proceeding in
which the manufacturer or exporter
participated; (3) if the exporter is not a
firm covered in this review, a prior
review, or the original less-than-fair-
value investigation but the manufacturer
is, the cash deposit rate will be the rate
established for the most recently
completed segment of the proceeding
for the manufacturer of the
merchandise; (4) the cash deposit rate
for all other manufacturers or exporters
will continue to be 32.62 percent ad
valorem, the all-others rate established
in the original less-than-fair-value
investigation.?” These cash deposit
requirements, when imposed, shall
remain in effect until further notice.

Disclosure and Public Comment

The Department intends to disclose to
interested parties the calculations
performed in connection with these
preliminary results within five days of
the date of publication of this notice.8
Pursuant to 19 CFR 351.309(c),
interested parties may submit cases
briefs no later than 30 days after the
date of publication of this notice.
Rebuttal briefs, limited to issues raised
in the case briefs, may be filed no later
than five days after the date for filing
case briefs.19 Parties who submit case
briefs or rebuttal briefs in this
proceeding are encouraged to submit
with each argument: (1) A statement of
the issue; (2) a brief summary of the
argument; and (3) a table of
authorities.2? Case and rebuttal briefs
should be filed using ACCESS.21

Pursuant to 19 CFR 351.310(c),
interested parties who wish to request a
hearing must submit a written request to
the Assistant Secretary for Enforcement
and Compliance, filed electronically via
ACCESS. An electronically filed
document must be received successfully
in its entirety by the Department’s
electronic records system, ACCESS, by
5:00 p.m. Eastern Time within 30 days
after the date of publication of this
notice.22 Requests should contain: (1)
The party’s name, address, and
telephone number; (2) the number of
participants; and (3) a list of issues to be
discussed. Issues raised in the hearing
will be limited to those raised in the

17 See Final Determination of Sales at Less Than
Fair Value: Circular Welded Non-Alloy Steel Pipe
From Mexico, 57 FR 42953 (September 17, 1992).

18 See 19 CFR 351.224(b).

19 See 19 CFR 351.309(d).

20 See 19 CFR 351.309(c)(2) and (d)(2).

21 See 19 CFR 351.303.

22 See 19 CFR 351.310(c).
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respective case briefs. If a request for a
hearing is made, parties will be notified
of the date and time of the hearing to be
held at the U.S. Department of
Commerce, 1401 Constitution Avenue
NW., Washington, DC 20230.

Unless the deadline is extended
pursuant to section 751(a)(3)(A) of the
Act and 19 CFR 351.213(h)(2), the
Department intends to issue the final
results of this administrative review,
including the results of its analysis of
the issues raised in all written case
briefs, within 120 days after the
issuance of these preliminary results.

Notification to Importers

This notice also serves as a
preliminary reminder to importers of
their responsibility under 19 CFR
351.402(f)(2) to file a certificate
regarding the reimbursement of
antidumping duties prior to liquidation
of the relevant entries during this
review period. Failure to comply with
this requirement could result in the
Department’s presumption that
reimbursement of antidumping duties
occurred and the subsequent assessment
of double antidumping duties.

We are issuing and publishing these
results in accordance with sections
751(a)(1) and 777(i)(1) of the Act and 19
CFR 351.213(h)(1).

Dated: December 5, 2016.
Paul Piquado,

Assistant Secretary for Enforcement and
Compliance.

Appendix—List of Topics Discussed in
the Preliminary Decision Memorandum

Summary
Background
Scope of the Order
Partial Rescission of Administrative Review
Preliminary Determination of No Shipments
Unexamined Respondents
Postponement of Preliminary Determination
Methodology
Fair Value Comparisons
Determination of Comparison Method
Product Comparisons
Date of Sale
Level of Trade
Export Price
Cost of Production
Normal Value
Currency Conversion
Recommendation

[FR Doc. 2016—29544 Filed 12—8-16; 8:45 am]|
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

International Trade Administration

[A-570-831]

Fresh Garlic From the People’s
Republic of China: Preliminary Results
and Partial Rescission of the 21st
Antidumping Duty Administrative
Review; 2014-2015

AGENCY: Enforcement and Compliance,
International Trade Administration,
Department of Commerce.

SUMMARY: The Department of Commerce
(Department) is conducting the 21st
administrative review of the
antidumping duty order on fresh garlic
from the People’s Republic of China
(PRC), covering the period of review
(POR) November 1, 2014, through
October 31, 2015. This review covers 42
manufacturers/exporters of subject
merchandise. We preliminarily find that
the mandatory respondents Zhengzhou
Harmoni Spice Co., Ltd (Harmoni) and
Qingdao Tiantaixing Foods Co., Ltd.
(QTF) each failed to cooperate to the
best of its ability. As a result, we
preliminarily find that Harmoni has not
rebutted the presumption that it is part
of the PRC-wide entity, and we
preliminarily base QTF’s dumping
margin on adverse facts available. In
addition, we preliminarily find that
voluntary respondent Shenzhen
Xinboda Industrial Co., Ltd. (Xinboda)
made sales of subject merchandise at
less than normal value (NV). We invite
interested parties to comment on these
preliminary results.

DATES: Effective December 9, 2016.

FOR FURTHER INFORMATION CONTACT:
Kathryn Wallace or Alexander Cipolla,
AD/CVD Operations, Office VII,
Enforcement and Compliance,
International Trade Administration,
U.S. Department of Commerce, 1401
Constitution Avenue NW., Washington,
DC 20230; telephone: (202) 482—6251 or
(202) 482-4956.

Scope of the Order

The merchandise covered by the order
includes all grades of garlic, whole or
separated into constituent cloves. Fresh
garlic that are subject to the order are
currently classified under the
Harmonized Tariff Schedule of the
United States (HTSUS) 0703.20.0010,
0703.20.0020, and 0703.20.0090.
Although the HTSUS numbers are
provided for convenience and customs
purposes, the written product
description remains dispositive. For a
full description of the scope of this
order, please see “IIL. Scope of the

Order” in the accompanying
Preliminary Decision Memorandum.?

Partial Rescission of Administrative
Review

On January 7, 2016, the Department
initiated a review of 42 companies in
this proceeding.2 On March 11, 2016,
withdrawal requests were timely filed
for 14 companies.? The Department is,
therefore, partially rescinding this
review with respect to the companies
listed in Appendix I, in accordance with
19 CFR 351.213(d)(1).

Affiliation

For the reasons set forth in the
Preliminary Decision Memorandum and
in accordance with 19 CFR 351.401(f),
and the Department’s practice, we are
treating QTF, Qingdao Tianhefeng
Foods Co., Ltd. (QTHF), Qingdao
Beixing Trading Co., Ltd. (QBT),
Qingdao Lianghe International Trade
Co., Ltd. (Lianghe), and Qingdao
Xintianfeng Foods Co., Ltd (QXF) as a
single entity, for the purposes of this
preliminary determination.*

Methodology

The Department is conducting this
review in accordance with section
751(a)(1)(B) of the Tariff Act of 1930, as
amended (the Act). Export prices were
calculated in accordance with section
772(a) of the Act. Because the PRC is a
non-market economy (NME) within the
meaning of section 771(18) of the Act,
NV has been calculated in accordance
with section 773(c) of the Act. We
relied, in part, on the facts available,
with adverse inferences, for our
preliminary determination, in
accordance with section 776 of the Act.

For a full description of the
methodology underlying our
conclusions, see the Preliminary
Decision Memorandum, which is hereby
adopted by this notice. The Preliminary
Decision Memorandum is a public
document and is on file electronically
via Enforcement and Compliance’s

1 See Memorandum to Christian Marsh, Deputy
Assistant Secretary for Antidumping and
Countervailing Duty Operations, ‘“Decision
Memorandum for the Preliminary Results of the
2014-2015 Antidumping Duty Administrative
Review: Fresh Garlic From the People’s Republic of
China” (December 5, 2016) (Preliminary Decision
Memorandum).

2 See Initiation of Antidumping and
Countervailing Duty Administrative Reviews, 81 FR
736 (January 7, 2016) (Initiation Notice). For a list
of the 42 companies, see id. at 81 FR 738-739.

3 See Letter from Petitioners, “21st
Administrative Review of the Antidumping Duty
Order on Fresh Garlic From the People’s Republic
of China—Petitioners’ Withdrawal of Certain
Requests for Administrative Review,” (March 11,
2016).

4 See Preliminary Decision Memorandum
“Affiliations” section.
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Antidumping and Countervailing Duty
Centralized Electronic Service System
(ACCESS). ACCESS is available to
registered users at http://
access.trade.gov, and is available to all
parties in the Central Records Unit,
Room B8024 of the main Department of
Commerce building. In addition, a
complete version of the Preliminary
Decision Memorandum can be accessed
directly on the internet at http://
enforcement.trade.gov/frn/. The signed
Preliminary Decision Memorandum and
the electronic versions of the
Preliminary Decision Memorandum are
identical in content.

PRC-Wide Entity

The Department’s policy regarding
conditional review of the PRC-wide
entity applies to this administrative
review.? Under this policy, the PRC-
wide entity will not be under review
unless a party specifically requests, or
the Department self-initiates, a review of
the entity. Because no party requested a
review of the PRC-wide entity in this
review, the entity is not under review
and the entity’s rate (i.e., $4.71/kg) is
not subject to change. Aside from the no
shipments companies discussed below,
and the companies for which the review
is being rescinded, the Department
considers all other companies for which
a review was requested, and which did
not preliminarily qualify for a separate
rate, to be part of the PRC-wide entity.
For additional information, see the
Preliminary Decision Memorandum.

Preliminary Determination of Separate
Rates for Non-Selected Companies

In accordance with section

employed a limited examination
methodology, as it determined that it
would not be practicable to examine
individually all companies for which a
review request was made.6 There were
five exporters of subject merchandise
from the PRC that have demonstrated
their eligibility for a separate rate but
were not selected for individual
examination in this review. These five
exporters are listed in Appendix IL

Neither the Act nor the Department’s
regulations address the establishment of
the rate applied to individual
companies not selected for examination
where the Department limited its
examination in an administrative review
pursuant to section 777A(c)(2) of the
Act. The Department’s practice in cases
involving limited selection based on
exporters accounting for the largest
volume of imports has been to look to
section 735(c)(5) of the Act for guidance,
which provides instructions for
calculating the all-others rate in an
investigation. Section 735(c)(5)(A) of the
Act instructs the Department to use
rates established for individually
investigated producers and exporters,
excluding any rates that are zero, de
minimis, or based entirely on facts
available in investigations. In this
review, we calculated a preliminary
weighted-average dumping margin for
Xinboda, while we preliminarily
determined that the application of facts
available with adverse inferences is
warranted for Harmoni and QTF.
Therefore for the preliminary results,
the Department has preliminarily
determined to assign Xinboda’s rate to
the non-selected separate-rate

Preliminary Determination of No
Shipments

The companies listed in Appendix III
timely filed “no shipment”
certifications stating that they had no
entries into the United States of subject
merchandise during the POR. Consistent
with its practice, the Department asked
U.S. Customs and Border Protection
(CBP) to conduct a query of potential
shipments made by these companies.
CBP provided information 7 that
indicated that one of the companies had
shipments into the United States during
the POR. In addition, the Department
has found two of these companies to be
a part of the QTF entity, discussed
further in the “Affiliations” section of
the Preliminary Decision Memorandum.
Based on the certifications by the
remaining companies and our analysis
of CBP information, we preliminarily
determine that the companies listed in
Appendix III did not have any
reviewable transactions during the POR.
In addition, the Department finds that
consistent with its refinement to its
assessment practice in NME cases,
further discussed below, it is
appropriate not to preliminarily rescind
the review, in part, in these
circumstances, but rather to complete
the review with respect to these 10
companies, and issue appropriate
instructions to CBP based on the final
results of the review.8

Preliminary Results of Review

The Department preliminarily
determines that the following weighted-
average dumping margins exist for the
period November 1, 2014, through

777A(c)(2)(B) of the Act, the Department companies. October 31, 2015:
Weighted-
average
Exporter margin
(dollars per
kilogram)
Shenzhen Xinboda INAUSLHAI CO., LA ....eeiiiiieiiiii ittt e e e e et e e e e e e e et aeeeeeeseasaasseeeeeeeseabsaseeaeseaansssnneeeeesanes 2.27
Jinan Farmlady Trading Co., Ltd . 2.27
Jining Alpha Food Co., Ltd .......cccoeiiiiiiiiiiieieeeece 2.27
Shandong Jinxiang Zhengyang Import & Export Co., Ltd 2.27
Shenzhen Bainong Co., Ltd .......coceiiiiiiiiiiiceeeeeeee 2.27
Weifang Honggiao International Logistics Co., Ltd .. 2.27
Qingdao Tiantaixing Foods Co., Ltd .........ccc.c.... 4.71
PROC-WIAE RALE ...ttt ettt h btk e bt bt e et bt e et e bt et e AR e e st e SR e e e e e e R e es s e R e e et e b e e e e e et nas et e naeennenae et e eneennennn 4.71

5 See Antidumping Proceedings: Announcement
of Change in Department Practice for Respondent
Selection in Antidumping Duty Proceedings and
Conditional Review of the Nonmarket Economy
Entity in NME Antidumping Duty Proceedings, 78
FR 65963 (November 4, 2013).

6 See Memorandum to Edward Yang,
“Administrative Review of the Antidumping Duty
Order on Fresh Garlic From the People’s Republic
of China: Respondent Selection Memorandum,”
dated March 1, 2016.

7 See Memorandum from Alexander Cipolla,
“21st Administrative Review of Fresh Garlic From

the People’s Republic of China: Concerning
Shenzhen Yuting Foodstuff Co., Ltd.’s No Shipment
Certification,” dated December 5, 2016.

8 See Non-Market Economy Antidumping
Proceedings: Assessment of Antidumping Duties, 76
FR 65694, 65694—95 (October 24, 2011); see also
“Assessment Rates” section below.
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Disclosure, Public Comment and
Opportunity To Request a Hearing

The Department intends to disclose
the calculations used in our analysis to
parties in this review within five days
of the date of publication of this notice
in accordance with 19 CFR 351.224(b).

Interested parties may submit written
comments (case briefs) no later than 30
days after the date of publication of
these preliminary results of review,
pursuant to 19 CFR 351.309(c)(ii) and
rebuttal comments (rebuttal briefs)
within five days after the time limit for
filing case briefs, pursuant to 19 CFR
351.(d)(1). Pursuant to 19 CFR
351.309(d)(2), rebuttal briefs must be
limited to issues raised in the case
briefs. Parties who submit arguments are
requested to submit with the argument:
(1) A statement of the issue; (2) a brief
summary of the argument; and, (3) a
table of authorities. See 19 CFR 351.303
(for general filing requirements). All
electronically filed documents must be
received successfully in its entirety by
the Department’s electronic records
system, ACCESS.

Pursuant to 19 CFR 351.310, any
interested party may request a hearing
within 30 days of publication of this
notice. Hearing requests should contain
the following information: (1) The
party’s name, address, and telephone
number; (2) the number of participants;
and (3) a list of the issues to be
discussed. Oral presentations will be
limited to issues raised in the case and
rebuttal briefs. Id. If a party requests a
hearing, the Department will inform
parties of the scheduled date for the
hearing which will be held at the U.S.
Department of Commerce, 14th Street
and Constitution Avenue NW.,
Washington, DC 20230, at a time and
location to be determined. Parties
should confirm by telephone the date,
time, and location of the hearing.

The Department intends to issue the
final results of this review, including
the results of its analysis of the issues
raised in any written briefs, not later
than 120 days after the date of
publication of this notice, pursuant to
section 751(a)(3)(A) of the Act.

Assessment Rates

Upon issuance of the final results, the
Department will determine, and CBP
shall assess, antidumping duties on all
appropriate entries covered by this
review, in accordance with 19 CFR
351.212(b). For the companies for which
this review is rescinded, antidumping
duties shall be assessed at rates equal to
the cash deposit of estimated
antidumping duties required at the time
of entry, or withdrawal from warehouse,

for consumption, in accordance with 19
CFR 351.212(c)(1)(i).2 The Department
will direct CBP to assess rates based on
the per-unit (i.e., per kilogram) amount
on each entry of the subject
merchandise during the POR. The
Department intends to issue assessment
instructions to CBP 15 days after the
publication date of the final results of
review.

The Department announced a
refinement to its assessment practice in
NME cases. Pursuant to this refinement
in practice, for merchandise that was
not reported in the U.S. sales databases
submitted by an exporter individually
examined during this review, but that
entered under the case number of that
exporter (i.e., at the individually-
examined exporter’s cash deposit rate),
the Department will instruct CBP to
liquidate such entries at the NME-wide
rate. In addition, if the Department
determines that an exporter under
review had no shipments of the subject
merchandise, any suspended entries
that entered under that exporter’s case
number (i.e., at that exporter’s rate) will
be liquidated at the PRC-wide rate.1©

Cash Deposit Requirements

The following cash deposit
requirements will be effective upon
publication of the final results of this
review for shipments of the subject
merchandise from the PRC entered, or
withdrawn from warehouse, for
consumption on or after the publication
date, as provided by sections 751(a)(2)
of the Act: (1) For the companies listed
above, the cash deposit rate will be the
rate established in these final results of
review (except, if the rate is zero or de
minimis, then zero cash deposit will be
required for that company); (2) for
previously investigated or reviewed PRC
and non-PRC exporters not listed above
that have separate rates, the cash
deposit rate will continue to be the
exporter-specific rate published for the
most recent period; (3) for all PRC
exporters of subject merchandise which
have not been found to be entitled to a
separate rate, the cash deposit rate will
be the PRC-wide rate of 4.71 U.S. dollars
per kilogram; and (4) for all non-PRC
exporters of subject merchandise which
have not received their own rate, the
cash deposit rate will be the rate

91f our determination in the final results is to
rescind this administrative review with respect to
Kaihua, then we will not issue liquidation
instructions for Jinxiang Kaihua Import & Export
Co., unless the preliminary injunction entered on
October 22, 2015, in Court of International Trade
case number 15-00289 has lifted.

10For a full discussion of this practice, see Non-
Market Economy Antidumping Proceedings:
Assessment of Antidumping Duties, 76 FR 65694
(October 24, 2011).

applicable to the PRC exporter that
supplied that non-PRC exporter. These
requirements, when imposed, shall
remain in effect until further notice.

Notification to Importers

This notice serves as a preliminary
reminder to importers of their
responsibility under 19 CFR
351.402(f)(2) to file a certificate
regarding the reimbursement of
antidumping duties prior to liquidation
of the relevant entries during this
review period. Failure to comply with
this requirement could result in the
Department’s presumption that
reimbursement of antidumping duties
occurred and the subsequent assessment
of double antidumping duties.

We are issuing and publishing these
preliminary results in accordance with
sections 751(a)(1) and 777(i) of the Act,
and 19 CFR 351.213(h) and
351.221(b)(4).

Dated: December 5, 2016.
Paul Piquado,

Assistant Secretary for Enforcement and
Compliance.

Appendix [—Companies For Which
Reviews Have Been Rescinded

1. Angiu Friend Food Co., Ltd.

2. Jinxiang Chengda Import & Export Co., Ltd.

3. Jinxiang Infarm Fruits & Vegetables Co.,
Ltd.

4. Jinxiang Tianma Freezing Storage Co., Ltd.

5. Nanyang Nianfeng Food Co., Ltd.

6. Qingdao Jia Shan Trade Co.

7. Qingdao Ritai Food Co., Ltd.

8. Shandong Helu International Trade Co.,
Ltd.

9. Shandong Libagiang

10. Shandong Longtai Fruits and Vegetables
Co., Ltd.

11. Weifang Naike Foodstuffs Co., Ltd.

12. Weifang Shennong Foodstuff Co., Ltd.

13. Weifang Wangyuan Food Co., Ltd.

14. Zhengzhou Xiwannian Food Co., Ltd.

Appendix II—Non-Selected Separate
Rate Companies

1. Jinan Farmlady Trading Co., Ltd.

2. Jining Alpha Food Co., Ltd.

3. Shandong Jinxiang Zhengyang Import &
Export Co., Ltd.

4. Shenzhen Bainong Co., Ltd.

5. Weifang Honggiao International Logistics
Co., Ltd.

Appendix III—Companies That Have
Certified No Shipments

1. Jining Yifa Garlic Produce Co., Ltd.

2. Jining Shengtai Fruits & Vegetables Co.,
Ltd.

3. Jining Shunchang Import & Export Co.,
Ltd.

4. Jinxiang Guihua Food Co., Ltd.

5. Jinxiang Richfar Fruits & Vegetables Co.,
Ltd.

6. Qingdao Maycarrier Import & Export Co.,
Ltd.

7. Qingdao Sea-Line International Trading
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Co., Ltd.
8. Shandong Chenhe International Trading
Co., Ltd.
9. Shijiazhuang Goodman Trading Co., Ltd.
10. Yantai Jinyan Trading, Inc.
[FR Doc. 2016—29569 Filed 12—8-16; 8:45 a.m.]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

International Trade Administration
[A—201-844]

Steel Concrete Reinforcing Bar From
Mexico: Preliminary Results of
Antidumping Duty Administrative
Review; 2014-2015

AGENCY: Enforcement and Compliance,
International Trade Administration,
Department of Commerce.

SUMMARY: In response to requests from
interested parties, the Department of
Commerce (the Department) is
conducting an administrative review of
the antidumping duty order on steel
concrete reinforcing bar (rebar) from
Mexico, covering the period April 24,
2014, through October 31, 2015. The
review covers Deacero S.A.P.I de C.V.
(Deacero), and Grupo Simec S.A.B. de
C.V. (Grupo Simec). We preliminarily
determine that Deacero made sales of
subject merchandise at less than normal
value during the period of review (POR),
and that Grupo Simec did not.
Interested parties are invited to
comment on these preliminary results.
DATES: Effective December 9, 2016.

FOR FURTHER INFORMATION CONTACT:
Stephanie Moore for Deacero or Patricia
Tran for Grupo Simec, AD/CVD
Operations, Office III, Enforcement and
Compliance, International Trade
Administration, U.S. Department of
Commerce, 1401 Constitution Avenue
NW., Washington, DC 20230; telephone:
(202) 482-3692 or (202) 482—-1503,
respectively.

SUPPLEMENTARY INFORMATION:

Background

On January 7, 2016, the Department
published a notice of initiation of an
administrative review of the
antidumping order on rebar from
Mexico.!

As explained in the memorandum
from the Acting Assistant Secretary for
Enforcement and Compliance, the
Department exercised its discretion to
toll all administrative deadlines due to
a closure of the Federal Government. As
a result, the revised deadline for the

1 See Initiation of Antidumping and
Countervailing Duty Administrative Reviews, 81 FR
736 (January 7, 2016).

preliminary results of this review was
August 5, 2016.2 On July 14, 2016, the
Department extended the deadline for
the preliminary results to December 5,
2016.3

Scope of the Order

Imports covered by the order are
shipments of steel concrete reinforcing
bar imported in either straight length or
coil form (rebar) regardless of
metallurgy, length, diameter, or grade.
The merchandise subject to review is
currently classifiable under items
7213.10.0000, 7214.20.0000, and
7228.30.8010. The subject merchandise
may also enter under other Harmonized
Tariff Schedule of the United States
(HTSUS) numbers including
7215.90.1000, 7215.90.5000,
7221.00.0015, 7221.00.0030,
7221.00.0045, 7222.11.0001,
7222.11.0057, 7222.11.0059,
7222.30.0001, 7227.20.0080,
7227.90.6085, 7228.20.1000, and
7228.60.6000. Although the HTSUS
subheadings are provided for
convenience and customs purposes, the
written description of the merchandise
subject to the order is dispositive.*

Methodology

The Department is conducting this
review in accordance with section
751(a)(1) and (2) of the Tariff Act of
1930, as amended (the Act). Constructed
export price or export price is calculated
in accordance with section 772 of the
Act. Normal value is calculated in
accordance with section 773 of the Act.
For a full description of the
methodology underlying our
preliminary results, see the Preliminary
Decision Memorandum dated
concurrently with this notice and
hereby adopted by this notice. The
Preliminary Decision Memorandum is a
public document and is on file
electronically via Enforcement and

2 See Memorandum to the Record from Ron
Lorentzen, Acting Assistant Secretary for
Enforcement & Compliance, regarding “Tolling of
Administrative Deadlines As a Result of the
Government Closure During Snowstorm ‘Jonas,””
dated January 27, 2016. If the new deadline falls on
a non-business day, in accordance with the
Department’s practice, the deadline will become the
next business day.

3 See Memorandum, titled “Steel Concrete
Reinforcing Bar from Mexico: Extension of Deadline
for Preliminary Results of Antidumping Duty
Administrative Review,”” dated July 14, 2016.

4For a full description of the scope of the order,
see the “Decision Memorandum for the Preliminary
Results of Antidumping Duty Administrative
Review: Steel Concrete Reinforcing Bar from
Mexico; 2014—2015,” from Christian Marsh, Deputy
Assistant Secretary for Antidumping and
Countervailing Duty Operations, to Paul Piquado,
Assistant Secretary for Enforcement and
Compliance, dated concurrently with this notice
(Preliminary Decision Memorandum).

Compliance’s Antidumping and
Countervailing Duty Centralized
Electronic Service System (ACCESS).
ACCESS is available to registered users
at https://access.trade.gov and is
available to all parties in the Central
Records Unit, Room B8024 of the main
Department of Commerce building. In
addition, a complete version of the
Preliminary Decision Memorandum can
be accessed directly on the internet at
http://enforcement.trade.gov/frn/
index.html. The signed Preliminary
Decision Memorandum and the
electronic version of the Preliminary
Decision Memorandum are identical in
content.

Preliminary Results of the Review

As aresult of this review, we
preliminarily determine the following
weighted-average dumping margins for
the period April 24, 2014, through
October 31, 2015:

Weighted-
average
dumping

margin
(percent)

Producer and/or exporter

0.56
0.00

Deacero
Grupo Simec5

Assessment Rate

Upon issuance of the final results, the
Department shall determine, and U.S.
Customs and Border Protection (CBP)
shall assess, antidumping duties on all
appropriate entries covered by this
review.6 If the weighted-average
dumping margin for Deacero or Grupo
Simec is not zero or de minimis (i.e.,
less than 0.5 percent), we will calculate
importer-specific ad valorem
antidumping duty assessment rates
based on the ratio of the total amount of
dumping calculated for the importer’s
examined sales to the total entered
value of those same sales in accordance
with 19 CFR 351.212(b)(1). We will
instruct CBP to assess antidumping
duties on all appropriate entries covered
by this review when the importer-
specific assessment rate calculated in
the final results of this review is not
zero or de minimis. Where either the
respondent’s weighted-average dumping

5 Pursuant to section 771(33)(B), (F) and (G) of the
Act, the Department found Grupo Simec S.A.B. de
C.V. affiliated with the following producers: Orge
S.A. de C.V.; Compania Siderurgica del Pacifico
S.A. de C.V,; Grupo Chant S.A.P.I. de C.V.; RRLC
S.A.P.I. de C.V.; Siderurgica del Occidente y
Pacifico S.A. de C.V.; Simec International 6 S.A. de
C.V.; Simec International 7 S.A. de C.V.; and Simec
International 9 S.A. de C.V. and collapsed and
treated as a single entity in this administrative
review pursuant to 19 CFR 351.401(f). The
collective entity is Grupo Simec.

6 See 19 CFR 351.212(b).
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margin is zero or de minimis, or an
importer-specific assessment rate is zero
or de minimis, we will instruct CBP to
liquidate the appropriate entries
without regard to antidumping duties.”
The final results of this review shall be
the basis for the assessment of
antidumping duties on entries of
merchandise covered by the final results
of this review where applicable.

In accordance with the Department’s
“automatic assessment” practice, for
entries of subject merchandise during
the POR produced by each respondent
for which they did not know that their
merchandise was destined for the
United States, we will instruct CBP to
liquidate unreviewed entries at the all-
others rate if there is no rate for the
intermediate company(ies) involved in
the transaction. We intend to issue
instructions to CBP 15 days after
publication of the final results of this
review.

Cash Deposit Requirements

The following cash deposit
requirements will be effective upon
publication of the notice of final results
of administrative review for all
shipments of subject merchandise
entered, or withdrawn from warehouse,
for consumption on or after the
publication of the final results of this
administrative review, as provided by
section 751(a)(2)(C) of the Act: (1) The
cash deposit rate for respondents noted
above will be the rate established in the
final results of this administrative
review, except if the rate is less than
0.50 percent and, therefore, de minimis
within the meaning of 19 CFR
351.106(c)(I), in which case the cash
deposit rate will be zero; (2) for
merchandise exported by producers or
exporters not covered in this
administrative review but covered in a
prior segment of the proceeding, the
cash deposit rate will continue to be the
company-specific rate published for the
most recently completed segment of this
proceeding; (3) if the exporter is not a
firm covered in this review, a prior
review, or the original investigation, but
the producer is, the cash deposit rate
will be the rate established for the most
recently completed segment of this
proceeding for the producer of the
subject merchandise; and (4) the cash
deposit rate for all other producers or
exporters will continue to be 20.58
percent, the all-others rate established

7 See Antidumping Proceedings: Calculation of
the Weighted-Average Dumping Margin and
Assessment Rate in Certain Antidumping Duty
Proceedings: Final Modification, 77 FR 8101, 8103
(February 14, 2012); 19 CFR 351.106(c)(2).

in the antidumping investigation.8
These cash deposit requirements, when
imposed, shall remain in effect until
further notice.

Disclosure and Public Comment

The Department will disclose to
parties to this proceeding the
calculations performed in reaching the
preliminary results within five days of
the date of publication of these
preliminary results.® Pursuant to 19 CFR
351.309(c), interested parties may
submit cases briefs not later than 30
days after the date of publication of this
notice. Rebuttal briefs, limited to issues
raised in the case briefs, may be filed
not later than five days after the date for
filing case briefs.10 Parties who submit
comments are requested to submit: (1) A
statement of the issue; (2) a brief
summary of the argument; and (3) a
table of authorities.’? All briefs must be
filed electronically using ACCESS. An
electronically filed document must be
received successfully in its entirety by
the Department’s electronic records
system, ACCESS.

Interested parties who wish to request
a hearing must submit a written request
to the Assistant Secretary for
Enforcement and Compliance, U.S.
Department of Commerce, using
Enforcement and Compliance’s ACCESS
system, and an electronically filed
request must be received successfully in
its entirety by ACCESS by 5:00 p.m.
Eastern Standard Time, within 30 days
of publication of this notice.'? Requests
should contain the party’s name,
address, and telephone number, the
number of participants, and a list of the
issues to be discussed. If a request for
a hearing is made, we will inform
parties of the scheduled date for the
hearing which will be held at the U.S.
Department of Commerce, 1401
Constitution Avenue NW., Washington,
DC 20230, at a time and location to be
determined.3 Parties should confirm by
telephone the date, time, and location of
the hearing two days before the
scheduled date.

Unless the deadline is extended
pursuant to section 751(a)(3)(A) of the
Act and 19 CFR 213(h)(2), the
Department will issue the final results
of this administrative review, including
the results of our analysis of the issues

8 See Steel Concrete Reinforcing Bar from Mexico:
Final Determination of Sales at Less Than Fair
Value and Final Affirmative Determination of
Critical Circumstances, 79 FR 54967 (September 15,
2014).

9 See 19 CFR 351.224(b).

10 See 19 CFR 351.309(d).

11 See 19 CFR 351.309(c)(2) and (d)(2).

12 See 19 CFR 351.310(c).

13 See 19 CFR 351.310.

raised by the parties in their case briefs,
within 120 days after issuance of these
preliminary results.14

Notification to Importers

This notice serves as a preliminary
reminder to importers of their
responsibility under 19 CFR
351.402(f)(2) to file a certificate
regarding the reimbursement of
antidumping duties prior to liquidation
of the relevant entries during this
review period. Failure to comply with
this requirement could result in the
Secretary’s presumption that
reimbursement of antidumping duties
occurred and increase the subsequent
assessment of the antidumping duties
by the amount of antidumping duties
reimbursed.

These preliminary results of review
are issued and published in accordance
with sections 751(a)(1) and 777(i)(1) of
the Act, and 19 CFR 351.221(b)(4).

Dated: December 5, 2016.
Paul Piquado,

Assistant Secretary for Enforcement and
Compliance.

Appendix

List of Topics Discussed in the Preliminary
Decision Memorandum

1. Summary
2. Background
3. Scope of the Order
4. Affiliation and Collapsing
5. Discussion of Methodology
Date of Sale
Comparisons to Normal Value
Product Comparisons
Determination of Comparison Method
Results of the Differential Pricing (DP)
Analysis
Constructed Export Price
Normal Value
A. Home Market Viability
B. Level of Trade
C. Sales to Affiliated Customers
D. Cost of Production Analysis
1. Calculation of Cost of Production (COP)
2. Test of Home Market Prices
3. Results of the COP Test
E. Calculation of Normal Value Based on
Comparison Market Prices
F. Constructed Value
Currency Conversion
6. Recommendation

[FR Doc. 2016—29571 Filed 12—8-16; 8:45 am|
BILLING CODE 3510-DS-P

14 See section 751(a)(3)(A) of the Act and 19 CFR
351.213(h).
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DEPARTMENT OF COMMERCE

International Trade Administration

[A-583-837]

Polyethylene Terephthalate Film,
Sheet, and Strip (PET Film) From
Taiwan: Final Results of Antidumping
Duty Administrative Review and Final
Determination of No Shipments; 2014
2015

AGENCY: Enforcement and Compliance,
International Trade Administration,
Department of Commerce.

SUMMARY: On August 12, 2016, the
Department of Commerce (the
Department) published the preliminary
results of the administrative review of
the antidumping duty (AD) order on
polyethylene terephthalate film, sheet,
and strip (PET Film) from Taiwan in
accordance with section 751(a)(1)(B) of
the Tariff Act of 1930, as amended (the
Act). See Polyethylene Terephthalate
Film, Sheet, and Strip (PET Film) from
Taiwan: Preliminary Results of
Antidumping Duty Administrative
Review and Preliminary Determination
of No Shipments; 2014-2015, 81 FR
53441 (August 12, 2016) (Preliminary
Results). This review covers Nan Ya
Plastics Corporation (Nan Ya) and
Shinkong Materials Technology
Corporation (SMTC). We invited
interested parties to comment on the
Preliminary Result and received no
comments or requests for a hearing.
Therefore, for the final results, we
continue to find that sales of subject
merchandise by Nan Ya were not made
at prices less than normal value during
the period of review (POR). We continue
to find that SMTC had no shipments of
subject merchandise during the POR.

DATES: Effective December 9, 2016.

FOR FURTHER INFORMATION CONTACT:
Jacqueline Arrowsmith, AD/CVD
Operations, Office VII, Enforcement and
Compliance, International Trade
Administration, U.S. Department of
Commerce, 1401 Constitution Avenue
NW., Washington, DC 20230; telephone:
(202) 482-5255.

SUPPLEMENTARY INFORMATION:
Background

On August 12, 2016, the Department
published the Preliminary Results.* The
POR is July 1, 2014, through June 30,
2015. We invited interested parties to
comment on the Preliminary Results.
We received no comments or requests
for a hearing from any party. The
Department conducted this

1 See Preliminary Results.

administrative review in accordance
with section 751(a)(2) of the Act.

Scope of the Order

The products covered by the
antidumping duty order are all gauges of
raw, pretreated, or primed PET film,
whether extruded or coextruded.
Excluded are metalized films and other
finished films that have had at least one
of their surfaces modified by the
application of a performance-enhancing
resinous or inorganic layer of more than
0.00001 inches thick. Imports of
polyethylene terephthalate film, sheet,
and strip are currently classifiable in the
Harmonized Tariff Schedule of the
United States (HTSUS) under item
number 3920.62.00.90. HTSUS
subheadings are provided for
convenience and customs purposes. The
written description of the scope of the
antidumping duty order is dispositive.

Final Results of Review

As noted above, the Department
received no comments concerning the
Preliminary Results on the record of this
segment of the proceeding. As there are
no changes from, or comments upon,
the Preliminary Results, the Department
finds that there is no reason to modify
its analysis and calculations. Thus, we
continue to find that sales of subject
merchandise by Nan Ya were not made
at less than normal value during the
POR. Further, we continue to find that
SMTC had no shipments of subject
merchandise during the POR. For
further details of the issues addressed in
this proceeding, see the Preliminary
Results and the accompanying
Preliminary Decision Memorandum.2
The final weighted-average dumping
margin for the period July 1, 2014,
through June 30, 2015, for Nan Ya is
zero percent.

Final Determination of No Shipments

Based on our analysis of U.S. Customs
and Border Protection (CBP)
information and information provided
by SMTC and its affiliate Shinkong
Synthetic Fibers Corporation (SSFC), we
determine that SMTC had no shipments
of subject merchandise, and, therefore,
no reviewable transactions, during the

2 See “Decision Memorandum for Preliminary
Results of Antidumping Duty Administrative
Review and Preliminary Determination of No
Shipments: Polyethylene Terephthalate Film, Sheet,
and Strip from Taiwan; 2013-2014,” from Christian
Marsh, Deputy Assistant Secretary for Antidumping
and Countervailing Duty Operations, to Paul
Piquado, Assistant Secretary for Enforcement and
Compliance, dated August 5, 2016 (Preliminary
Decision Memorandum), which can be accessed
directly at http://enforcement.trade.gov/frn/
index.html.

POR.3 For a full discussion of this
determination, see the Preliminary
Decision Memorandum, which is a
public document and is on file
electronically via Enforcement and
Compliance’s Antidumping and
Countervailing Duty Centralized
Electronic Service System (ACCESS).4
ACCESS is available to registered users
at http://access.trade.gov and is
available to all parties in the Central
Records Unit in room B8024 of the main
Commerce building. In addition, a
complete version of the Preliminary
Decision Memorandum can be accessed
directly on the Internet at http://
enforcement.trade.gov/frn/index.html.
The signed and electronic versions of
the Decision Memorandum are identical
in content.

Assessment Rates

The Department will determine, and
CBP shall assess, antidumping duties on
all appropriate entries in this review, in
accordance with section 751(a)(2)(C) of
the Act and 19 CFR 351.212(b)(1). The
Department intends to issue assessment
instructions directly to CBP 15 days
after publication of these final results of
review. Because we calculated a zero
margin in the final results of this review
for Nan Ya, in accordance with 19 CFR
351.212 we will instruct CBP to
liquidate the appropriate entries
without regard to antidumping duties.

Cash Deposit Requirements

The following cash deposit
requirements will be effective upon
publication of the final results of this
administrative review for all shipments
of the subject merchandise entered, or
withdrawn from warehouse, for
consumption on or after the publication
date, as provided for by section
751(a)(2)(C) of the Act: (1) The cash
deposit rate for Nan Ya will be zero
percent, the rate established in the final
results of this review; (2) for previously
reviewed or investigated companies not
covered in this review, the cash deposit
rate will continue to be the company-
specific rate published for the most
recent period; (3) if the exporter is not

3In the Preliminary Results for the 2008-2009
antidumping duty administrative review, we
determined that for the purposes of calculating an
antidumping margin, SMTC, and its parent
company Shinkong Synthetic Fibers Corporation
(SSFC) should be treated as a single entity. See
Polyethylene Terephthalate Film, Sheet and Strip
from Taiwan: Preliminary Results of Antidumping
Duty Administrative Review, 75 FR 49902 (August
16, 2010), (unchanged in the Final Results for the
2008-2009 antidumping duty administrative review
(Polyethylene Terephthalate Film, Sheet and Strip
from Taiwan: Final Results of Antidumping Duty
Administrative Review, 76 FR 9745 (February 22,
2011))).

4 See Preliminary Decision Memorandum at 3.
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a firm covered in this or any previous
review or in the original less-than-fair-
value (LTFV) investigation but the
manufacturer is, the cash-deposit rate
will be the rate established for the most
recent period for the manufacturer of
the merchandise; and (4) if neither the
exporter nor the manufacturer is a firm
covered in this or any previous review
or the investigation, the cash-deposit
rate will continue to be the all-others
rate of 2.40 percent which is the all-
others rate established by the
Department in the LTFV investigation.®
These cash deposit requirements, when
imposed, shall remain in effect until
further notice.

Reimbursement of Duties

This notice also serves as a final
reminder to importers of their
responsibility under 19 CFR
351.402(f)(2) to file a certificate
regarding the reimbursement of
antidumping duties prior to liquidation
of the relevant entries during this
review period. Failure to comply with
this requirement could result in the
Secretary’s presumption that
reimbursement of antidumping duties
occurred and the subsequent assessment
of double antidumping duties.

Administrative Protective Order

This notice also serves as a reminder
to parties subject to administrative
protective order (APO) of their
responsibility concerning the return or
destruction of proprietary information
disclosed under APO in accordance
with 19 CFR 351.305(a)(3), which
continues to govern business
proprietary information in this segment
of the proceeding. Timely written
notification of the return/destruction of
APO materials or conversion to judicial
protective order is hereby requested.
Failure to comply with the regulations
and terms of an APO is a violation,
which is subject to sanction.

We are issuing and publishing this
notice in accordance with sections
751(a)(1) and 777(i)(1) of the Act and 19
CFR 351.213(h).

Dated: December 5, 2016.
Paul Piquado,

Assistant Secretary for Enforcement and
Compliance.

[FR Doc. 2016-29568 Filed 12-8-16; 8:45 am|
BILLING CODE 3510-DS-P

5 See PET Film from Taiwan Amended Final
Determination, 67 FR at 44175, unchanged in
Correction Notice, 67 FR at 46566.

DEPARTMENT OF COMMERCE

International Trade Administration
[C-533-825]

Polyethylene Terephthalate Film,
Sheet, and Strip From India: Final
Results of Countervailing Duty
Administrative Review; 2014

AGENCY: Enforcement and Compliance,
International Trade Administration,
Department of Commerce.

SUMMARY: On August 3, 2016, the
Department published the preliminary
results of the administrative review of
the countervailing duty order on
polyethylene terephthalate film, sheet,
and strip (PET film) from India. This
review covers two companies: Jindal
Poly Films Limited (Jindal), and SRF
Limited. The period of review (POR) is
January 1, 2014, through December 31,
2014. Based on an analysis of the
comments received, the Department has
made changes to the subsidy rate
determined for Jindal. The final subsidy
rates are listed in the “Final Results of
Administrative Review” section below.

DATES: Effective December 9, 2016.

FOR FURTHER INFORMATION CONTACT: Elfi
Blum, AD/CVD Operations, Office VII,
Enforcement and Compliance, U.S.
Department of Commerce, 1401
Constitution Avenue NW., Washington,
DC 20230; telephone: (202) 482-0197.

Scope of the Order

For the purposes of the order, the
products covered are all gauges of raw,
pretreated, or primed polyethylene
terephthalate film, sheet and strip,
whether extruded or coextruded.
Excluded are metallized films and other
finished films that have had at least one
of their surfaces modified by the
application of a performance-enhancing
resinous or inorganic layer of more than
0.00001 inches thick. Imports of PET
film are classifiable in the Harmonized
Tariff Schedule of the United States
(HTSUS) under item number
3920.62.00.90. HTSUS subheadings are
provided for convenience and customs
purposes. The written description of the
scope of the order is dispositive.

Analysis of Comments Received

The issues raised by Petitioners * and
Jindal in their case briefs are addressed
in the Issues and Decision
Memorandum.? Neither party submitted

1DuPont Teijin Films, Inc., Mitsubishi Polyester
Film, Inc. and SKC, Inc. (collectively, Petitioners).

2 See Memorandum from Christian Marsh, Deputy
Assistant Secretary for Antidumping and
Countervailing Duty Operations, to Paul Piquado,
Assistant Secretary for Enforcement and

rebuttal briefs. The issues are identified
in the Appendix to this notice. The
Issues and Decision Memorandum is a
public document and is on file
electronically via Enforcement and
Compliance’s Antidumping and
Countervailing Duty Centralized
Electronic Service System (ACCESS).
ACCESS is available to registered users
at http://access.trade.gov and in the
Central Records Unit, Room B8024 of
the main Department of Commerce
building. In addition, a complete
version of the Issues and Decision
Memorandum can be accessed directly
on the Internet at http://trade.gov/
enforcement/frn/index.html. The signed
Issues and Decision Memorandum and
electronic versions of the Issues and
Decision Memorandum are identical in
content.

Changes Since the Preliminary Results

The Department published the
preliminary results of this
administrative review of PET film from
India on August 3, 2016.3 Based on the
comments received from Petitioners, in
these final results, we corrected a
ministerial error made in the context of
our analysis of the Export Promotion
Capital Goods Scheme (EPCGS).*

Methodology

The Department conducted this
review in accordance with section
751(a)(1)(A) of the Tariff Act of 1930, as
amended (the Act). For each of the
subsidy programs found
countervailable, we find that there is a
subsidy, i.e., a government-provided
financial contribution that gives rise to
a benefit to the recipient, and that the
subsidy is specific.? For a description of
the methodology underlying all of the
Department’s conclusions, see the Issues
and Decision Memorandum.

Compliance, “Issues and Decision Memorandum for
the Final Results of Countervailing Duty
Administrative Review: Polyethylene Terephthalate
Film, Sheet, and Strip from India; 2013,” dated
concurrently with this notice and herein
incorporated by reference (Issues and Decision
Memorandum).

3 See Polyethylene Terephthalate Film, Sheet and
Strip From India: Preliminary Results And Partial
Rescission of Countervailing Duty Administrative
Review; 2014, 81 FR 51186 (August 3, 2016)
(Preliminary Results 2014).

4TFor a discussion of these issues, see the Issues
and Decision Memorandum, and Memorandum to
the File from Elfi Blum, International Trade
Compliance Analyst, titled ‘“Final Results of 2014
Countervailing Duty Administrative Review:
Polyethylene Terephthalate Film, Sheet, and Strip
from India—Jindal Polyfilms Limited,” each dated
concurrently with these final results.

5 See sections 771(5)(B) and (D) of the Act
regarding financial contribution; section 771(5)(E)
of the Act regarding benefit; and, section 771(5A)
of the Act regarding specificity.
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Final Results of Administrative Review

In accordance with section 777A(e)(1)
of the Act and 19 CFR 351.221(b)(5), we
determine the total estimated net
countervailable subsidy rates for the
period January 1, 2014, through
December 31, 2014 to be:

Subsidy rate
Manufacturer/exporter (percent ad
valorem)
Jindal Poly Films of India
Limited ..o 5.52
SRF Limited ......ccoovvveiiiens 2.16

Assessment and Cash Deposit
Requirements

In accordance with 19 CFR
351.212(b)(2), the Department intends to
issue appropriate instructions to U.S.
Customs and Border Protection (CBP) 15
days after publication of the final results
of this review. The Department will
instruct CBP to liquidate shipments of
subject merchandise produced and/or
exported by the companies listed above,
entered or withdrawn from warehouse,
for consumption from January 1, 2014,
through December 31, 2014, at the
percent rates, as listed above for each of
the respective companies, of the entered
value.

The Department intends also to
instruct CBP to collect cash deposits of
estimated countervailing duties, in the
amounts shown above for each of the
respective companies shown above, on
shipments of subject merchandise
entered, or withdrawn from warehouse,
for consumption on or after the date of
publication of the final results of this
review. For all non-reviewed firms, we
will instruct CBP to continue to collect
cash deposits at the most-recent
company-specific or all-others rate
applicable to the company, as
appropriate. These cash deposit
requirements, when imposed, shall
remain in effect until further notice.

Administrative Protective Order

This notice also serves as a final
reminder to parties subject to an
administrative protective order (APO) of
their responsibility concerning the
return or destruction of proprietary
information disclosed under APO in
accordance with 19 CFR 351.305(a)(3),
which continues to govern business
proprietary information in this segment
of proceeding. Timely written
notification of the return/destruction of
APO materials or conversion to judicial
protective order is hereby requested.
Failure to comply with the regulations
and terms of an APO is a violation
which is subject to sanction.

These final results are issued and
published in accordance with sections
751(a)(1) and 777(i)(1) of the Act.

Dated: December 1, 2016.
Paul Piquado,

Assistant Secretary for Enforcement and
Compliance.

Appendix I

Issues and Decision Memorandum

I. Summary

II. Scope of the Order

III. Period of Review

IV. Subsidies Valuation Information

A. Allocation Period

B. Attribution of Subsidies

C. Benchmarks Interest Rates

D. Denominator

V. Analysis of Programs

A. Programs Determined To Be
Countervailable

B. Programs Determined To Be Not Used or
to Provide No Benefit During the POR

VL. Final Results of Review

VII. Analysis of Comments

Comment 1: Whether the Department should
calculate a benefit for the Status Holder
Incentive Scheme (SHIS) when Jindal
did not report any benefits received
during the POR.

Comment 2: Whether the Value Added Tax
(VAT) and Central Sales Tax (CST)
Refunds Under the Industrial Promotion
Subsidy (IPS) of the State Government of
Maharashtra’s (SGOM) Package Scheme
of Incentives (PSI) Are Countervailable

Comment 3: Whether the Department should
countervail benefits received under the
State and Union Territory Sales Tax
Incentive Program

Comment 4: Whether the Department
erroneously omitted one sub-program in
its summation of the Export Promotion
Capital Goods Scheme (EPCGS) sub-
programs

[FR Doc. 2016-29570 Filed 12—8—16; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

International Trade Administration
[C-489-819]

Steel Concrete Reinforcing Bar From
the Republic of Turkey: Preliminary
Results of Countervailing Duty
Administrative Review and Intent To
Rescind the Review in Part; 2014

AGENCY: Enforcement and Compliance,
International Trade Administration,
Department of Commerce.

SUMMARY: The Department of Commerce
(the Department) is conducting an
administrative review of the
countervailing duty (CVD) order on steel
concrete reinforcing bar (rebar) from the
Republic of Turkey (Turkey). The period
of review (POR) is September 15, 2014,
through December 31, 2014. This review

covers two producers/exporters of
subject merchandise that the
Department selected for individual
examination: Icdas Celik Enerji Tersane
ve Ulasim Sanayi A.S. (Icdas) and
Kaptan Demir Celik Endustrisi ve
Ticaret A.S. and Kaptan Metal Dis
Ticaret ve Nakliyat A.S. (Kaptan Demir
Companies) (collectively, the mandatory
respondents). This review also covers
the following firms that were not
individually examined: 3212041 Canada
Inc.; Acemar International Limited; As
Gaz Sinai ve Tibbi Azlar A.S.; Colakoglu
Dis Ticaret A.S. (also known as
Colakoglu Disticaret AS); Colakoglu
Metalurji A.S.; Del Industrial Metals;
Habas Sinai ve Tibbi Gazlar Istihsal
Endustrisi A.S. (also known as Habas
Sinai 199, Habas Sinai ve Tibbi Gazlar,
and/or Habas Sinai ve Tibbi Gazlar
Istihsal); Izmir Demir Celik Sanayi A.S.;
Ozkan Demir Celik Sanayi A.S.; Tata
Steel International (Hong Kong) Limited
(also known as Tata Steel International
(Hong Kong)); and Tata Steel UK.

We preliminarily find that the
mandatory respondents each received a
de minimis net subsidy rate during the
POR. See “Preliminary Results of
Review’” section of this notice below for
the preliminary rates calculated for the
companies covered in this review.
DATES: Effective December 9, 2016.

FOR FURTHER INFORMATION CONTACT:
Kristen Johnson (Icdas) and Samuel
Brummitt (Kaptan Demir), AD/CVD
Operations, Office III, Enforcement and
Compliance, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue NW., Washington, DC 20230;
telephone (202) 482—-479