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The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
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OFFICE OF PERSONNEL
MANAGEMENT

5 CFR Part 211
RIN 3206—AN47

Veterans’ Preference

AGENCY: U.S. Office of Personnel
Management.

ACTION: Interim rule with request for
comments.

SUMMARY: This rule implements
statutory changes pertaining to veterans’
preference. We are making this change
in response to the Gold Star Fathers Act
of 2015, which broadened the category
of individuals eligible for veterans’
preference to provide that fathers of
certain permanently disabled or
deceased veterans shall be included
with mothers of such veterans as
preference eligibles for treatment in the
civil service. This action will align
OPM'’s regulations with the existing
statute.

DATES: Effective December 27, 2016.
Comments must be received on or
before February 27, 2017.

ADDRESSES: You may submit comments
through the Federal eRulemaking Portal
at http://www.regulations.gov. All
submissions received through the Portal
must include the agency name and
docket number or Regulation Identifier
Number (RIN) for this proposed
rulemaking.

You may also send, deliver, or fax
comments to Kimberly A. Holden,
Deputy Associate Director for
Recruitment and Hiring, Employee
Services, U.S. Office of Personnel
Management, Room 6351D, 1900 E
Street NW., Washington, DC 20415—
9700; email at employ@opm.gov or fax
at (202) 606—2329.

FOR FURTHER INFORMATION CONTACT:

Roseanna Ciarlante by telephone on
(267) 932-8640, by fax at (202) 606—

4430, by TTY at (202) 418-3134, or by
email at Roseanna.Ciarlante@opm.gov.

SUPPLEMENTARY INFORMATION: On
October 7, 2015, the Gold Star Fathers
Act of 2015 (the “Act”’) was enacted as
Public Law 114-62. The Act provides an
amendment to the eligibility criteria for
veterans’ preference purposes by
amending subparagraphs (F) and (G) to
5 U.S.C. 2108(3). The amendment
provides that fathers of certain
permanently disabled or deceased
veterans shall be included with mothers
of such veterans as preference eligibles
for treatment in the civil service. The
Act also changes the requirements for
parents of such veterans to qualify for
this preference.

The Act replaces 5 U.S.C. 2108(3)(F)
to state that the parent of an individual
who lost his or her life under honorable
conditions while serving in the armed
forces during a war, in a campaign or
expedition for which a campaign badge
has been authorized, or during the
period beginning April 28, 1952, and
ending July 1, 1955, is eligible for
preference if the spouse of that parent
is totally and permanently disabled; or
that parent, when preference is claimed,
is unmarried or, if married, legally
separated from his or her spouse.

The Act also replaces 5 U.S.C.
2108(3)(G) to state that the parent of a
service-connected permanently and
totally disabled veteran is eligible for
preference if the spouse of that parent
is totally and permanently disabled; or
that parent, when preference is claimed,
is unmarried or, if married, legally
separated from his or her spouse.

OPM is amending 5 CFR 211.102(d) to
state that a “preference eligible” is “a
veteran, disabled veteran, sole survivor
veteran, spouse, widow, widower, or
parent who meets the definition of
‘preference eligible’ in 5 U.S.C. 2108.”
This amendment replaces the word
“mother” with the word “parent” to
conform to the statutory definition.

Waiver of Notice of Proposed
Rulemaking

Pursuant to 5 U.S.C. 553(b)(B), I find
that good cause exists for waiving the
general notice of proposed rulemaking.
Waiver of advance notice is necessary to
ensure that the regulations become
effective immediately, and that agencies
understand their obligations under 5
U.S.C. 2108(3) and do not unwittingly
deny veterans’ preference based upon

the outdated existing regulations. If
OPM’s regulations were permitted to
remain as written while OPM solicited
comments upon its proposed revisions,
parents of certain deceased and disabled
veterans may be inadvertently denied
veterans’ preference in Federal hiring
based upon the current language in
regulations. Accordingly, the notice
otherwise required is impracticable
because it would impede due and
timely execution of agencies’ functions.
The revised language in this interim
rule will ensure parents of certain
deceased and disabled veterans receive
their statutory entitlement to veterans’
preference.

E.O. 12866, Regulatory Review

This rule has been reviewed by the
Office of Management and Budget in
accordance with Executive Order 12866.

Regulatory Flexibility Act

I certify that this regulation would not
have a significant economic impact on
a substantial number of small entities
because it affects only Federal
employees.

List of Subjects in Title 5 CFR Part 211

Government employees, Veterans.

U.S. Office of Personnel Management
Beth F. Cobert,
Acting Director.

Accordingly, OPM is amending part
211 of title 5, Code of Federal
Regulations, as follows:

PART 211—VETERAN PREFERENCE

m 1. Amend § 211.102 by revising
paragraph (d) introductory text to read
as follows:

§211.102 Definitions.

* * * * *

(d) Preference eligible means a
veteran, disabled veteran, sole survivor
veteran, spouse, widow, widower, or
parent who meets the definition of
“preference eligible” in 5 U.S.C. 2108.
* * * * *

[FR Doc. 201630893 Filed 12-23-16; 8:45 am]
BILLING CODE 6325-39-P


http://www.regulations.gov
mailto:Roseanna.Ciarlante@opm.gov
mailto:employ@opm.gov

94910

Federal Register/Vol. 81, No. 248/ Tuesday, December 27, 2016 /Rules and Regulations

DEPARTMENT OF ENERGY
10 CFR Part 820

[Docket No. EA-RM-16-PRDNA]
RIN 1992—-AA52

Procedural Rules for DOE Nuclear
Activities

AGENCY: Office of Enterprise
Assessments, Office of Enforcement,
Office of Nuclear Safety Enforcement,
Department of Energy.

ACTION: Final rule.

SUMMARY: The Department of Energy
(DOE) is adopting a final rule to clarify
that the Department may assess civil
penalties against certain contractors and
subcontractors for violations of the
prohibition against retaliating against an
employee who reports violations of law,
mismanagement, waste, abuse, or
dangerous/unsafe workplace conditions,
among other protected activities,
concerning nuclear safety (referred to as
“whistleblowers”). Specifically, this
rule clarifies the definition of “DOE
Nuclear Safety Requirements” and
clarifies that the prohibition against
whistleblower retaliation is a DOE
Nuclear Safety Requirement to the
extent that it concerns nuclear safety.
This final rule is based on an earlier
proposal the Department published on
August 12, 2016.

DATES: Effective Date: The effective date
of this rule is January 26, 2017.

ADDRESSES: The docket, which includes
Federal Register notices and all
comments received is available for
review at http://www.regulations.gov.
All documents in the docket are listed
in the www.regulations.gov index.
However, some documents listed in the
index may not be publicly available,
such as those containing information
that is exempt from public disclosure. A
link to the docket Web page can be
found at: https://www.regulations.gov/
docket?’D=DOE-HQ-2016-0021. The
www.regulations.gov Web page contains
simple instructions on how to access all
documents, including public comments,
available in the docket.

FOR FURTHER INFORMATION CONTACT:

Steven Simonson, U.S. Department of
Energy, Office of Enterprise
Assessments/Germantown Building,
1000 Independence Ave. SW.,
Washington, DC 20585—1290. Phone:
(301) 903-2816. Email:
Steven.Simonson@hgq.doe.gov.

K.C. Michaels, U.S. Department of
Energy, Office of the General Counsel,
1000 Independence Ave. SW.,
Washington, DC 20585-0121. Phone:

(202) 586—3430. Email:
Kenneth.Michaels@hq.doe.gov.

SUPPLEMENTARY INFORMATION:
Table of Contents

I. Authority and Background

II. Synopsis of the Final Rule

III. Response to Comments

IV. Procedural Issues and Regulatory Review

I. Authority and Background

Pursuant to the Atomic Energy Act of
1954 (AEA) (42 U.S.C. 2011 et seq.),
DOE has issued regulations governing
nuclear safety management (at 10 CFR
part 830) and occupational radiation
protection (at 10 CFR part 835). Section
234A of the AEA (42 U.S.C. 2282a)
authorizes DOE to impose civil
penalties for violations of these
regulations. Specifically, section 234A
authorizes civil penalties against
contractors, subcontractors, and
suppliers that are covered by an
indemnification agreement under
section 170.d. of the AEA (42 U.S.C.
2210(d)) (commonly known as the Price-
Anderson Act) that violate DOE rules,
regulations, or orders ‘“‘related to nuclear
safety.” DOE has issued Procedural
Rules for DOE Nuclear Activities at 10
CFR part 820 (part 820), which
establishes a process for imposing civil
penalties under section 234A.

Separate from part 820, DOE has also
issued regulations at 10 CFR part 708
(part 708) that prohibit DOE contractors
or subcontractors from retaliating
against employees for reporting
violations of law, rule or regulation,
fraud, gross mismanagement, waste,
abuse; danger to employees or the
public; participating in Congressional or
administrative proceedings; or refusing
to participate in an activity that may
constitute a violation of federal health
and safety law or cause a reasonable fear
of serious injury (referred to as
“whistleblowers”). Part 708 establishes
an affirmative duty on the part of
contractors not to retaliate against
whistleblowers, and establishes a
process for an employee alleging
retaliation to file a claim for
reinstatement, transfer-preference, back-
pay. legal fees, and other relief.

On August 12, 2016, DOE published
a Notice of Proposed rulemaking
(NOPR) to amend part 820 to clarify the
definition of “DOE Nuclear Safety
Requirements” and to clarify that DOE
may impose civil penalties against a
contractor or subcontractor for violating
the prohibition against whistleblower
retaliation found in part 708, to the
extent the violation concerns nuclear
safety. 81 FR 53337.

II. Synopsis of the Final Rule

This final rule revises the definition
for “DOE Nuclear Safety Requirements”
found in 10 CFR part 820 to identify the
particular rules and regulations that
DOE regards as DOE Nuclear Safety
Requirements. Under the final rule, the
following are enforceable DOE Nuclear
Safety Requirements:

10 CFR part 830 (nuclear safety
management);

10 CFR part 835 (occupational radiation
protection);

10 CFR 820.11 (information accuracy
requirements);

Compliance Orders issued pursuant to 10
CFR part 820, subpart C; and

10 CFR 708.43 (duty of contractors not to
retaliate against whistleblowers) to the extent
that subject activities concern nuclear safety.

In the NOPR, DOE proposed that
Compliance Orders issued pursuant to
10 CFR part 820, subpart C and each of
the four listed rules and regulations are
DOE Nuclear Safety Requirements “‘to
the extent that subject activities concern
nuclear safety.”” In the final rule, DOE
has moved this phrase so that it applies
only to 10 CFR 708.43. Under section
234A of the AEA, DOE may impose civil
penalties for violations of “‘any
applicable rule, regulation, or order
related to nuclear safety.” DOE believes
that all of the activities subject to 10
CFR part 830, 10 CFR part 835, 10 CFR
820.11, and Compliance Orders issued
pursuant to 10 CFR part 820, subpart C,
have a direct connection to nuclear
safety. Each of these rules is directed
specifically at DOE activities that affect
nuclear safety and therefore these rules
“concern nuclear safety” in all their
applications. By contrast, 10 CFR 708.43
is directed at all DOE activities,
including those that have no connection
to nuclear safety. Therefore, DOE is
amending the definition of “DOE
Nuclear Safety Requirements” to
include 10 CFR part 830, 10 CFR part
835, 10 CFR 820.11, and Compliance
Orders issued pursuant to 10 CFR part
820, subpart G, in all their applications
and 10 CFR 708.43 to the extent that
activities subject to 10 CFR 708.43
concern nuclear safety.

DOE is also establishing a new
section, 10 CFR 820.14, to provide
specific requirements that apply to
imposing civil penalties for a violation
of the prohibition against whistleblower
retaliation found in 10 CFR 708.43. For
example, the final rule provides that
DOE will not initiate an investigation or
take action with respect to an alleged act
of retaliation by a DOE contractor until
180 days after an alleged violation
occurs. The final rule further provides
that DOE will suspend an investigation
or other proceeding when an
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administrative or judicial proceeding
commences based on the same alleged
act of retaliation until 60 days after a
final decision of an agency or court
finds that a retaliation occurred, or
otherwise makes a final disposition of
the matter on procedural grounds
without explicitly finding that
retaliation did not occur. A final
decision of an agency or court includes
a final agency decision pursuant to 10
CFR part 708, a final decision or order
of the Secretary of Labor pursuant to 29
CFR part 24, a decision by the Secretary
of Energy upon a report by the Inspector
General, or a decision by a federal or
state court. The final rule makes clear
that the commencement of an
administrative or judicial proceeding
shall not affect the Department’s
authority to take enforcement action for
compliance with DOE Nuclear Safety
Requirements other than 10 CFR 708.43.

DOE explained in its proposed rule
that ““it will not take any action under
part 820 with respect to alleged
retaliation until after the deadlines have
passed for filing a claim under part 708
or 29 CFR part 24—i.e. 180 days after
the alleged violation occurs” and that if
“an administrative or judicial
proceeding is filed after DOE has
already initiated any action under part
820, DOE will immediately suspend its
activities under part 820 until the
issuance of a final decision in the
proceeding—including the exhaustion
of appeals.” The proposed rule stated
that “DOE will not take any action
under part 820 until sixty days after a
final decision in an administrative or
judicial proceeding finds that a
retaliation occurred.” DOE’s intent was
to ensure that its investigation did not
run concurrent with a judicial or
administrative proceeding examining
the same facts. A similar situation exists
where an administrative or judicial
proceeding is dismissed on procedural
grounds without an explicit finding
whether retaliation in fact occurred.
Under this scenario, there would be no
risk of conflict with any judicial or
administrative proceedings, and DOE
would be unable to pursue its interest
in preventing whistleblower retaliation
even though no judicial or
administrative proceeding had fully
addressed the question of whether
retaliation in fact occurred. Therefore,
consistent with DOE’s intent, this final
rule states that DOE will suspend an
investigation or other proceeding when
an administrative or judicial proceeding
commences based on the same alleged
act of retaliation until 60 days after a
final decision of an agency or court
finds that retaliation occurred, or

otherwise makes a final disposition of
the matter on procedural grounds
without explicitly finding that
retaliation did not occur.

Finally, DOE is revising its
Whistleblower Enforcement Policy,
found in appendix A to part 820. This
appendix is a general statement of
policy and is not binding on DOE or its
contractors.

III. Response to Comments

The Department received four
comments in response to the proposed
rule. After reviewing these comments,
DOE has concluded that the rule should
be finalized as proposed and without
change. DOE’s response to the
comments is fully explained below.

One commenter stated that the
proposed rulemaking would
inappropriately narrow DOE’s authority
to issue civil penalties for retaliation by
limiting that authority to retaliation for
raising concerns involving only nuclear
safety. DOE disagrees that this rule will
limit its authority in this manner. This
final rule clarifies that DOE may issue
civil penalties under part 820 for
violations of the prohibition against
whistleblower retaliation that concern
nuclear safety. DOE’s authority to issue
civil penalties against contractors that
retaliate against employees for reporting
non-nuclear safety concerns or refusing
to participate in an activity that the
employees reasonably believe may
cause serious injury to themselves or
other employees is covered under a
different regulation that is not affected
by today’s rule. Namely, subpart C to 10
CFR part 851, Worker Safety and Health
Program, requires DOE contractors to
establish procedures for workers to
report job-related hazards, and to permit
workers to stop work or decline to
perform an assigned task because of a
reasonable belief that the task poses an
imminent risk of serious physical harm
to workers, without fear of reprisal.
Subpart E to part 851 establishes the
process for taking enforcement actions,
including the issuance of civil penalties,
against contractors that violate part 851
requirements.

One commenter identified a number
of offenses for which DOE contractors
should be subject to criminal penalties
and questioned the independence of
DOE personnel who oversee or may
conduct investigations of DOE
contractor activities. While these issues
are outside the scope of this rulemaking,
DOE notes that subpart F of part 820
already establishes provisions for the
identification and disposition of
potential criminal violations of the
Atomic Energy Act or any applicable
DOE Nuclear Safety Requirement. With

respect to the independence of
personnel handling enforcement
functions, § 820.4 requires any DOE
official with a financial or personal
interest in a matter being addressed
pursuant to the provisions of part 820 to
withdraw from that action. This section
also allows any interested person to
request that DOE’s General Counsel
disqualify a DOE Official from a part
820 matter due to a conflict of interest.

Another commenter agreed with
DOE’s general approach of deferring any
enforcement activity under part 820
with respect to an alleged retaliation
until after a final decision has been
issued concerning any other proceeding
addressing the same alleged act of
retaliation. The commenter stated that
given that multiple avenues are
available for whistleblowers to pursue
retaliation complaints and obtain relief,
the Department should presume that no
retaliation has occurred, and thus
enforcement action is not warranted,
unless an employee has submitted a
retaliation complaint using one of these
mechanisms. DOE does not agree that
there should be a presumption that no
retaliation has taken place unless and
until an employee has submitted a
complaint. The existence of multiple
avenues for aggrieved employees to
raise complaints does not guarantee that
a complaint will be filed after every
instance of retaliation. There could be
many reasons an individual employee
may choose not to file a complaint
through one of these mechanisms, and
DOE does not believe it is appropriate
to draw conclusions from the mere fact
that no complaints have been filed. DOE
intends to exercise its enforcement
discretion consistent with the final
decision of an agency or court on
matters of retaliation that concern
nuclear safety. However, DOE retains
the authority to investigate whether a
contractor has violated a DOE Nuclear
Safety Requirement in retaliating against
an employee for raising a nuclear safety
concern under appropriate
circumstances, even if no complaint of
retaliation has been filed.

The commenter also suggested that
DOE consider providing additional
clarification regarding the escalation or
mitigating factors the Department would
consider in determining its enforcement
penalties, particularly if this rulemaking
is expected to result in an increase in
enforcement activities. Based on
historical trends in the number of cases
of substantiated retaliation against DOE
contractor and subcontractor employees
who raise nuclear safety concerns, DOE
does not expect any increase in
enforcement activities. Further, DOE
does not expect that this final rule will
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directly lead to an increase in
enforcement activities. DOE believes
that the factors that it considers when
determining whether to escalate or
mitigate any civil penalty are adequately
described in section IX of appendix A

to part 820 and in DOE’s Enforcement
Process Overview document that is
available at http://energy.gov/ea/
services/enforcement/enforcement-
program-and-process-guidance-and-
information. These same factors would
be applied in any enforcement action for
nuclear safety-related retaliation under
part 820, in addition to those described
in amended section XIII of appendix A
of this rulemaking.

One commenter stated that DOE’s
authority to issue civil penalties for
cases of nuclear safety-related
retaliation is inconsistent with the
Energy Reorganization Act and 29 CFR
part 24, which provide jurisdiction to
the Department of Labor to consider
complaints of retaliation by DOE
contractors against contractor
employees. The commenter stated that
imposing a civil penalty under part 820
for a retaliation that the Department of
Labor has already considered and
awarded a remedy to the employee for
would constitute a duplicate penalty for
the same violation. DOE disagrees that
a civil penalty imposed under part 820
for a retaliation that the Department of
Labor has substantiated under 29 CFR
part 24 constitutes a duplicate penalty.
DOE sees these processes as
complementary in that each process has
a different type of remedy that serves
different purposes. The allowable
remedies under 29 CFR part 24 are
designed to “make the employee whole”
by providing reinstatement, transfer-
preference, back-pay, and legal fees
sufficient to compensate the employee
for the harm. By contrast, part 820
provides for civil penalties in order to
hold a contractor accountable for
violating a DOE Nuclear Safety
Requirement and to deter future
retaliation. This distinction is also true
with respect to the DOE Contractor
Employee Protection Program under
part 708 and the Pilot Program for
Enhancement of Employee
Whistleblower Protection (41 U.S.C.
4712), neither of which provide for
imposing a civil penalty on a contractor
for violating a requirement that
prohibits retaliation.

The commenter also stated that DOE
has other sufficient mechanisms
available, such as contract fee
reductions, to address any ‘“chilled
workplace” or other leadership
concerns. Under this final rule, DOE
retains other mechanisms, including
contract fee reductions, to respond to

contractor violations of DOE Nuclear
Safety Requirements. Although these
mechanisms may be sufficient in a
particular case to address “chilled
workplace” concerns, DOE believes that
there may be circumstances where civil
penalties under part 820 are appropriate
and necessary to ensure that future
violations of the prohibition against
whistleblower retaliation are deterred.

Finally, the commenter noted that the
proposed rule does not address
situations in which a DOE federal
employee causes, demands or directs a
contractor to retaliate against one of its
employees for whistleblowing. DOE is
not aware of any instance where a DOE
employee was found to have caused or
contributed to a retaliation by a
contractor against a contractor
employee. Nonetheless, DOE notes that
section IX.8 of appendix A to part 820
already discusses DOE’s approach to
enforcement for cases wherein DOE may
have contributed to a contractor’s
violation of a DOE Nuclear Safety
Requirement. This final rule does not
amend or alter this provision.

IV. Procedural Issues and Regulatory
Review

A. Review Under Executive Order 12866

This final rule has been determined
not to be a significant regulatory action
under Executive Order 12866,
“Regulatory Planning and Review,” 58
FR 51735 (Oct. 4, 1993). Accordingly,
this notice of proposed rulemaking was
not subject to review by the Office of
Information and Regulatory Affairs of
the Office of Management and Budget.

B. Regulatory Flexibility Act

The Regulatory Flexibility Act (5
U.S.C. 601 et seq.) requires preparation
of an initial regulatory flexibility
analysis for any rule that by law must
be proposed for public comment, unless
the agency certifies that the rule, if
promulgated, will not have a significant
economic impact on a substantial
number of small entities. As required by
Executive Order 13272, “Proper
Consideration of Small Entities in
Agency Rulemaking,” 67 FR 53461
(Aug. 16, 2002), DOE published
procedures and policies on February 19,
2003, to ensure that the potential
impacts of its rules on small entities are
properly considered during the
rulemaking process. 68 FR 7990. DOE
has made its procedures and policies
available on the Office of the General
Counsel’s Web site (http://energy.gov/
gc/office-general-counsel).

DOE has reviewed this rule under the
provisions of the Regulatory Flexibility
Act and the procedures and policies

published on February 19, 2003. The
final rule amends DOE’s Procedural
Rules for DOE Nuclear Activities to
clarify the definition of “DOE Nuclear
Safety Requirements” and to clarify that
DOE may assess civil penalties against
certain contractors and subcontractors
for violations of the prohibition against
retaliating against whistleblowers.
While the amended part 820 would
expose small entities that are
contractors and subcontractors to
potential liability for civil penalties,
DOE does not expect that a substantial
number of these entities will violate a
DOE Nuclear Safety Requirement
resulting in the imposition of a civil
penalty. On this basis, DOE certifies that
this final rule would not have a
significant economic impact on a
substantial number of small entities.
Accordingly, DOE has not prepared a
regulatory flexibility analysis for this
rulemaking. DOE’s certification and
supporting statement of factual basis
will be provided to the Chief Counsel
for Advocacy of the Small Business
Administration pursuant to 5 U.S.C.
605(b).

C. Paperwork Reduction Act

This rule does not impose new
information or record keeping
requirements. Accordingly, OMB
clearance is not required under the
Paperwork Reduction Act, 44 U.S.C.
3501 et seq.

D. National Environmental Policy Act

DOE has determined that this rule is
covered under the Categorical Exclusion
in DOE’s National Environmental Policy
Act regulations at paragraph A.5 of
appendix A to subpart D, 10 CFR part
1021, which applies to rulemaking that
interprets or amends an existing rule or
regulation without changing the
environmental effect of the rule or
regulation that is being amended. The
final rule amends DOE’s regulations on
civil penalties with respect to certain
DOE contractors and subcontractors in
order to clarify that civil penalties are
available for violations of the
prohibition against whistleblower
retaliation found in § 708.43 that
concern nuclear safety. These
amendments are procedural and do not
change the environmental effect of part
820. Accordingly, neither an
environmental assessment nor an
environmental impact statement is
required.

E. Unfunded Mandates Reform Act of
1995

Title II of the Unfunded Mandates
Reform Act of 1995, 2 U.S.C. 1531 et
seq., requires each Federal agency, to
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the extent permitted by law, to prepare
a detailed assessment of the effects of
any Federal mandate in an agency rule
that may result in costs to State, local,
or tribal governments, or to the private
sector, of $100 million or more (adjusted
annually for inflation) in any one year.

2 U.S.C. 1532. While the final rule may
expose DOE contractors and
subcontractors to potential liability for
civil penalties for retaliating against a
whistleblower in connection with a
protected activity relating to nuclear
safety, DOE does not expect that these
civil penalties will approach $100
million in any single year. Therefore,
the requirements of Title II of the
Unfunded Mandates Reform Act of 1995
do not apply.

F. Treasury and General Government
Appropriations Act, 1999

Section 654 of the Treasury and
General Government Appropriations
Act, 1999, 5 U.S.C. 601 note, requires
Federal agencies to issue a Family
Policymaking Assessment for any
proposed rule that may affect family
wellbeing. While this final rule would
apply to individuals who may be
members of a family, the rule would not
have any impact on the autonomy or
integrity of the family as an institution.
Accordingly, DOE has concluded that it
is not necessary to prepare a Family
Policymaking Assessment.

G. Executive Order 13132

Executive Order 13132, “Federalism,”
64 FR 43255 (Aug. 4, 1999), imposes
certain requirements on agencies
formulating and implementing policies
or regulations that preempt State law or
that have federalism implications.
Agencies are required to examine the
constitutional and statutory authority
supporting any action that would limit
the policymaking discretion of the
States and carefully assess the necessity
for such actions. DOE has examined this
final rule and has determined that it
does not preempt State law and does not
have a substantial direct effect on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. No further action
is required by Executive Order 13132.

H. Executive Order 12988

With respect to the review of existing
regulations and the promulgation of
new regulations, section 3(a) of
Executive Order 12988, “Civil Justice
Reform,” 61 FR 4729 (Feb. 7, 1996),
imposes on Executive agencies the
general duty to adhere to the following
requirements: (1) Eliminate drafting

errors and ambiguity; (2) write
regulations to minimize litigation; and
(3) provide a clear legal standard for
affected conduct rather than a general
standard and promote simplification
and burden reduction. With regard to
the review required by section 3(a),
section 3(b) of Executive Order 12988
specifically requires that Executive
agencies make every reasonable effort to
ensure that the regulation: (1) Clearly
specifies the preemptive effect, if any;
(2) clearly specifies any effect on
existing Federal law or regulation; (3)
provides a clear legal standard for
affected conduct while promoting
simplification and burden reduction; (4)
specifies the retroactive effect, if any; (5)
adequately defines key terms; and (6)
addresses other important issues
affecting clarity and general
draftsmanship under any guidelines
issued by the Attorney General. Section
3(c) of Executive Order 12988 requires
Executive agencies to review regulations
in light of applicable standards in
section 3(a) and section 3(b) to
determine whether they are met or it is
unreasonable to meet one or more of
them. DOE has completed the required
review and determined that, to the
extent permitted by law, this final rule
meets the relevant standards of
Executive Order 12988.

I Treasury and General Government
Appropriations Act, 2001

The Treasury and General
Government Appropriations Act, 2001,
44 U.S.C. 3516 note, provides for
agencies to review most disseminations
of information to the public under
guidelines established by each agency
pursuant to general guidelines issued by
OMB. OMB’s guidelines were published
at 67 FR 8452 (Feb. 22, 2002), and
DOE’s guidelines were published at 67
FR 62446 (Oct. 7, 2002). DOE has
reviewed this final rule under the OMB
and DOE guidelines and has concluded
that it is consistent with applicable
policies in those guidelines.

J. Executive Order 13211

Executive Order 13211, “Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use,” 66 FR 28355 (May
22, 2001), requires Federal agencies to
prepare and submit to the Office of
Information and Regulatory Affairs
(OIRA) a Statement of Energy Effects for
any proposed significant energy action.
A “significant energy action” is defined
as any action by an agency that
promulgates or is expected to lead to
promulgation of a final rule, and that:
(1) Is a significant regulatory action
under Executive Order 12866, or any

successor order; and (2) is likely to have
a significant adverse effect on the
supply, distribution, or use of energy, or
(3) is designated by the Administrator of
OIRA as a significant energy action. For
any proposed significant energy action,
the agency must give a detailed
statement of any adverse effects on
energy supply, distribution, or use
should the proposal be implemented,
and of reasonable alternatives to the
action and their expected benefits on
energy supply, distribution, and use.
This regulatory action has been
determined to not be a significant
regulatory action, and it would not have
an adverse effect on the supply,
distribution, or use of energy. Thus, this
action is not a significant energy action.
Accordingly, DOE has not prepared a
Statement of Energy Effects.

K. Congressional Notification

As required by 5 U.S.C. 801, DOE will
report to Congress on the promulgation
of this rule prior to its effective date.
The report will state that it has been
determined that the rule is not a “‘major
rule” as defined by 5 U.S.C. 804(2).

L. Approval of the Office of the
Secretary

The Secretary of Energy has approved
the publication of this final rule.

List of Subjects in 10 CFR Part 820

Administrative practice and
procedure, Enforcement, Government
contracts, Nuclear safety, Penalties,
Whistleblowing.

Issued in Washington, DC, on December
19, 2016.
Glenn S. Podonsky,

Director, Office of Enterprise Assessments.

For the reasons stated in the
preamble, DOE hereby amends part 820
of chapter III of title 10 of the Code of
Federal Regulations as set forth below:

PART 820—PROCEDURAL RULES
FOR DOE NUCLEAR ACTIVITIES

m 1. The authority citation for part 820
continues to read as follows:

Authority: 42 U.S.C. 2201; 2282(a); 7191;
28 U.S.C. 2461 note; 50 U.S.C. 2410.

m 2. Section 820.2 is amended by
revising the definition for “DOE Nuclear
Safety Requirements” to read as follows:

§820.2 Definitions.
* * * * *

DOE Nuclear Safety Requirements
means the set of rules, regulations,
orders, and other requirements relating
to nuclear safety adopted by DOE to
govern the conduct of persons in
connection with any DOE nuclear
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activity and includes any program, plan,
or other provision required to
implement these rules, regulations,
orders, or other requirements. DOE
Nuclear Safety Requirements include
the following:

(i) 10 CFR part 830;

(ii) 10 CFR part 835;

(iii) 10 CFR 820.11;

(iv) Compliance Orders issued
pursuant to 10 CFR part 820, subpart C;
and

(v) 10 CFR 708.43, to the extent that

subject activities concern nuclear safety.
* * * * *

m 3. Section 820.14 is added to subpart
A to read as follows:

§820.14 Whistleblower protection.

(a) Covered acts. An act of retaliation
(as defined in 10 CFR 708.2) by a DOE
contractor, prohibited by 10 CFR 708.43,
that results from a DOE contractor
employee’s involvement in an activity
listed in 10 CFR 708.5(a) through (c)
may constitute a violation of a DOE
Nuclear Safety Requirement if it
concerns nuclear safety.

(b) Commencement of investigation.
The Director may not initiate an
investigation or take any other action
under this part with respect to an
alleged act of retaliation by a DOE
contractor until 180 days after an
alleged violation of 10 CFR 708.43
occurs.

(c) Administrative or judicial
proceedings. The Director shall
immediately suspend any ongoing
activities under this part and suspend
any time limits under this part when an
administrative or judicial proceeding
commences based on the same alleged
act of retaliation. While an
administrative or judicial proceeding,
including appeals, is pending, the
Director may not exercise any authority
under this part based on an alleged
violation of 10 CFR 708.43, including
issuing enforcement letters, subpoenas,
orders to compel attendance, Consent
Orders, Preliminary Notices of
Violation, or Final Notices of Violation.
Once such a proceeding commences, the
Director shall not conduct any activities
under this part until sixty days after a
final decision of an agency or court
finds that a retaliation occurred, or
otherwise makes a final disposition of
the matter on procedural grounds
without explicitly finding that
retaliation did not occur.

(d) Final decision. For the purposes of
this section, a final decision of an
agency or court includes any of the
following:

(1) A final agency decision pursuant
to 10 CFR part 708;

(2) A final decision or order of the
Secretary of Labor pursuant to 29 CFR
part 24;

(3) A decision by the Secretary upon
a report by the Inspector General;

(4) A decision by a federal or state
court.

(e) Evidentiary record. If a final
decision of an agency or court finds that
retaliation occurred, the Director may
obtain and use information collected as
part of those proceedings. The Director
has discretion to give appropriate
weight to information obtained from
these proceedings and to initiate and
conduct further investigation if the
Director deems necessary, particularly
with regard to the relationship between
the retaliation and nuclear safety.

(f) Underlying nuclear safety
requirements. Notwithstanding the
commencement of an administrative or
judicial proceeding based on an alleged
act of retaliation, this section shall not
prevent the Director from taking any
action consistent with this part
regarding compliance with DOE Nuclear
Safety Requirements other than 10 CFR
708.43.

m 4. Section 820.20 is amended by
revising paragraphs (a) and (b) to read
as follows:

§820.20 Purpose and scope.

(a) Purpose. This subpart establishes
the procedures for investigating the
nature and extent of violations of DOE
Nuclear Safety Requirements, for
determining whether a violation of DOE
Nuclear Safety Requirements has
occurred, for imposing an appropriate
remedy, and for adjudicating the
assessment of a civil penalty.

(b) Basis for civil penalties. DOE may
assess civil penalties against any person
subject to the provisions of this part
who has entered into an agreement of
indemnification under 42 U.S.C.
2210(d) (or any subcontractor or
supplier thereto), unless exempted from
civil penalties as provided in paragraph
(c) of this section, on the basis of a
violation of a DOE Nuclear Safety
Requirement.

* * * * *

m 5. Appendix A to part 820 is amended
by revising section XIII to read as
follows:

Appendix A to Part 820—General
Statement of Enforcement Policy

* * * * *

XIII. Whistleblower Enforcement Policy

a. DOE contractors may not retaliate
against any employee because the employee
has taken any actions listed in 10 CFR
708.5(a) through(c), including disclosing
information, participating in proceedings, or

refusing to participate in certain activities.
DOE contractor employees may seek relief for
allegations of retaliation through one of
several mechanisms, including filing a
complaint with DOE pursuant to 10 CFR part
708 (part 708), the Department of Labor
(DOL) under sec. 211 of the Energy
Reorganization Act (sec. 211), implemented
in 29 CFR part 24, or the DOE Inspector
General (IG).

b. An act of retaliation by a DOE
contractor, prohibited by 10 CFR 708.43, that
results from a DOE contractor employee’s
involvement in an activity listed in 10 CFR
708.5(a) through (c), may constitute a
violation of a DOE Nuclear Safety
Requirement under 10 CFR part 820 if it
concerns nuclear safety. To avoid the
potential for inconsistency with one of the
mechanisms available to an aggrieved DOE
contractor employee alleging retaliation
referenced in section XIII.a, the Director will
not take any action under this part with
respect to an alleged violation of 10 CFR
708.43 until a request for relief under one of
these mechanisms, if any, has been fully
adjudicated, including appeals. With respect
to an alleged retaliation, the Director will
generally only take action that is consistent
with the findings of a final decision of an
agency or court. If a final decision finds that
retaliation occurred, the Department will
consider whether that retaliation constitutes
a violation of § 708.43, and if so, whether to
take action under part 820. If a final decision
finds that no retaliation occurred, the
Director will generally not take any action
under part 820 with respect to the alleged
retaliation absent significant new information
that was not available in the prior
proceeding. If a final decision dismisses a
complaint on procedural grounds without
explicitly finding that retaliation did not
occur, the Director may take further action
under part 820 that is not inconsistent with
the final decision.

c. DOE encourages its contractors to
cooperate in resolving whistleblower
complaints raised by contractor employees in
a prompt and equitable manner. Accordingly,
in considering what remedy is appropriate
for an act of retaliation concerning nuclear
safety, the Director will take into account the
extent to which a contractor cooperated in
proceedings for remedial relief.

d. In considering what remedy is
appropriate for an act of retaliation
concerning nuclear safety, the Director will
also consider the egregiousness of the
particular case including the level of
management involved in the alleged
retaliation and the specificity of the acts of
retaliation.

e. When the Director undertakes an
investigation of an allegation of DOE
contractor retaliation against an employee
under part 820, the Director will apprise
persons interviewed and interested parties
that the investigative activity is being taken
pursuant to the nuclear safety procedures of
part 820 and not pursuant to the procedures
of part 708.

[FR Doc. 2016—-31150 Filed 12—23-16; 8:45 am]
BILLING CODE 6450-01-P
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DEPARTMENT OF ENERGY

10 CFR Part 1004
RIN 1901-AB41

Revision of the Department of
Energy’s Freedom of Information Act
(FOIA) Regulations

AGENCY: FOIA Program, Office of Public
Information, Department of Energy.

ACTION: Final rule.

SUMMARY: The U.S. Department of
Energy (DOE) issues a final rule
amending its regulations that prescribe
the procedures by which the public may
request records pursuant to the Freedom
of Information Act (FOIA) from DOE
offices, excluding the Federal Energy
Regulatory Commission (FERC). This
final rule makes changes to DOE’s
regulations to reflect statutory
amendments made to the FOIA by the
FOIA Improvement Act of 2016, and to
make minor grammatical and other
editorial changes throughout the
regulations. The editorial changes
clarify various defined terms, update the
internal procedures for processing
records requested under FOIA, and
reflect minor changes to DOE’s internal
organizational structure.

DATES: This rule is effective December
27, 2016.

FOR FURTHER INFORMATION CONTACT: Mr.
Alexander Morris, FOIA Officer, U.S.
Department of Energy, Office of Public
Information, Mail Stop MA—46,
Forrestal Building, 1000 Independence
Avenue SW., Washington, DC 20585—
0121. Telephone: (202) 586—5955.
Email: Alexander.Morris@hgq.doe.gov.
Ms. Elizabeth Kohl, U.S. Department
of Energy, Office of the General Counsel,
GC-33, 1000 Independence Avenue
SW., Washington, DC 20585-0121.
Telephone: (202) 586—7796. Email:
Elizabeth.Kohl@hq.doe.gov.

SUPPLEMENTARY INFORMATION: 10 CFR
part 1004 contains DOE’s regulations
that implement the FOIA, 5 U.S.C. 552.
The regulations provide information
concerning the procedures by which the
public may request records from DOE
offices, and the policies and procedures
by which DOE provides such records to
members of the public. DOE previously
amended its regulations in 1988 (53 FR
15660, May 3, 1988) and 2014 (79 FR
22855, Apr. 25, 2014). DOE is now
updating its regulations to implement
the requirements of the FOIA
Improvement Act of 2016, Public Law
114-185 (June 30, 2016) (Act). The Act
requires that Federal agencies review
and update their FOIA regulations in
accordance with its provisions. The Act

addresses a range of procedural issues,
including a requirement that agencies
make available for public inspection in
an electronic format records that have
become or are likely to become the
subject of subsequent requests for
substantially the same records, or
records that have been requested three
or more times. The Act also requires
that agencies provide a minimum of 90
days for requesters to file an
administrative appeal following an
adverse determination, and that they
provide dispute resolution services at
various times throughout the FOIA
process. The Act also codifies the U.S.
Department of Justice’s ““foreseeable
harm” standard, specifying that an
agency shall withhold information only
if the agency reasonably foresees that
disclosure would harm an interest
protected by an exemption described in
5 U.S.C. 552(b) or if disclosure is
prohibited by law. This provision also
requires that agencies consider whether
partial disclosure is possible if full
disclosure is not possible, and that
agencies take reasonable steps to
segregate and release nonexempt
information. The Act also amends
Exemption 5 to specify that the
deliberative process privilege does not
apply to records created 25 years or
more before the date of the request;
creates a new “FOIA Council” charged
with, among other things, developing
recommendations for increased agency
compliance and efficiency; and adds
two new elements to agency Annual
FOIA Reports (i.e., the number of times
an agency has denied a request for
records under 5 U.S.C. 552(c) and the
number of records made available for
public inspection under 5 U.S.C.
552(a)(2)).

DOE also makes additional revisions
to update, clarify, and streamline the
language in several procedural
provisions, as described in Section L.

I. Section by Section Analysis

In the paragraphs that follow, DOE
describes the changes to each section of
10 CFR part 1004 that it is promulgating
in this final rule.

In §1004.1, DOE adds a citation to the
FOIA Improvement Act of 2016, which
was enacted on June 30, 2016. The
citation is to Public Law 114-185, 130
Stat. 538.

In §1004.2(b), DOE clarifies the
definition of “Authorizing or Denying
Official”’; clarifies that term in reference
to DOE’s National Nuclear Security
Administration (NNSA); and corrects
several typographical errors.

In §1004.2(h)(1), DOE updates the
address of the Bonneville Power
Administration.

In § 1004.2(h)(5), DOE updates the
address of the Golden Field Office.

In § 1004.2(h)(6), DOE updates its
Headquarters address.

In § 1004.2(h)(8), DOE updates the
address of the National Nuclear Security
Administration.

In § 1004.2(h)(9), DOE updates the
address of the National Energy
Technology Laboratory.

In § 1004.2(h)(13), DOE updates the
address of the Office of Scientific and
Technical Information.

In §1004.2(i), DOE revises the
reference to the DOE Organization Act,
Public Law 95-91, and clarifies the
definition of “General Counsel” in
reference to the NNSA General Counsel,
as defined by the National Nuclear
Security Administration Act, Public
Law 106-65.

In § 1004.2(m), DOE updates the
definition of “Representative of the
news media” to mirror the term as
defined in the FOIA, 5 U.S.C.
552(a)(4)(A)(ii)(III).

In §1004.2(n), DOE corrects a
typographical error.

In § 1004.2(p), DOE corrects
typographical errors.

In § 1004.3, DOE revises the language
to conform to the requirements of the
FOIA Improvement Act of 2016, which
amended 5 U.S.C. 552(a)(2) to require
that agencies maintain, for public
inspection in an electronic format, the
materials required by FOIA to be made
available for public inspection and
copying. The Act also requires that
agencies make available for public
inspection in an electronic format
records that have become or are likely
to become the subject of frequent
requests for substantially the same
records or that have been requested
three or more times. DOE will
implement this section consistent with
FOIA, as amended by the Act.

DOE deletes paragraphs (b) through
(d) of § 1004.3 and renumbers
§1004.3(e) as § 1004.3(b). Paragraphs (b)
and (c) pertained to reading rooms at
DOE field offices, and paragraph (d) was
reserved.

In renumbered § 1004.3(b), DOE
revises the reference to 5 U.S.C.
552(b)(2) by deleting ““(2)” to make this
section consistent with the Supreme
Court decision in Milner v. Dep’t of the
Navy, 131 S. Ct. 1259 (2011), wherein
the Court clarified that FOIA Exemption
2,5 U.S.C. 552(b)(2), prevents
disclosure only of material that relates
solely to the internal personnel rules
and practices of an agency. DOE’s
revision is also consistent with the
intent of FOIA, which promotes a policy
of disclosure unless disclosure is
prohibited by law or by any of the
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enumerated exemptions in 5 U.S.C.
552(b), not solely the exemption found
at § 552(b)(2).

In renumbered § 1004.3(b)(2), DOE
revises references to paragraphs
§1004.3(e)(1) and (e)(4) to refer to
renumbered paragraphs § 1004.3(b)(1)
and (b)(4), respectively.

In renumbered § 1004.3(b)(4), DOE
revises the reference to paragraph
§1004.3(e)(2) to refer to renumbered
paragraph § 1004.3(b)(2).

In § 1004.4(a), DOE revises the
language to conform to the requirements
of the FOIA Improvement Act of 2016,
which requires that agencies maintain,
for public inspection in an electronic
format, the materials required by FOIA
to be made available for public
inspection and copying. 5 U.S.C.
552(a)(2). DOE further revises
§ 1004.4(a) by clarifying that requests
can be submitted via facsimile or
electronically on an appropriate agency
Web site. DOE also corrects a
typographical error.

In §1004.4(c)(2), DOE corrects a
typographical error.

In § 1004.5(b), DOE revises the
procedure for processing requests for
records to conform to the requirements
of the FOIA Improvement Act of 2016,
which requires that a written response
to the requester shall notify the
requester of the right to seek dispute
resolution services from the DOE FOIA
Public Liaison or the Office of
Government Information Services. 5
U.S.C. 552(a)(6)(A)(i).

In §1004.5(c), DOE corrects
grammatical errors in the procedure for
processing requests for records in the
custody of one or more Authorizing
Officials. No change to current practice
is intended.

In §1004.5(d), DOE clarifies the
definition of “days” with respect to the
time limit for processing requests, to
eliminate any confusion with existing
§1004.12 on computation of time. No
change in the time limit is intended.
DOE also amends the reference to when
arequest is “received” for purposes of
the time limits prescribed in § 1004.4(a).

In §1004.5(d)(iii), DOE clarifies the
extension of time that can be granted
before a decision on a request can be
reached, consistent with existing
§1004.12. No change in the length of an
extension is intended. DOE also revises
this section to conform to the
requirements of the FOIA Improvement
Act of 2016, which provides that in
unusual circumstances, the agency shall
notify the requester of the right to seek
dispute resolution services from the
DOE FOIA Public Liaison or the Office
of Government Information Services. 5
U.S.C. 552(a)(6)(B)(i).

In §1004.5(d)(4), DOE corrects a
typographical error.

In §1004.5(d)(7), DOE extends the
time period during which a requester
can appeal a denial of expedited
processing to 90 days, as required by the
FOIA Improvement Act of 2016, which
prescribes the time period in which
adverse determinations may be
appealed. 5 U.S.C.
552(a)(6)(A)(i)(IIT)(aa). DOE also corrects
a typographical error.

In §1004.7(b), DOE corrects a
typographical error.

In §1004.7(b)(4), DOE extends the
period during which requesters may
challenge the adequacy of search to 90
days, as required by the FOIA
Improvement Act of 2016. 5 U.S.C.
552(a)(6)(A)(i)(II)(aa).

In §1004.7(b)(5), DOE extends the
period during which requesters may
appeal a determination to deny records
to 90 days, as required by the FOIA
Improvement Act of 2016. 5 U.S.C.
552(a)(6)(A)({)(I1I)(aa).

In §1004.8(a), DOE revises the time
limit for an appeal of an initial denial
of a request for records to 90 days, as
required by the FOIA Improvement Act
of 2016. 5 U.S.C. 552(a)(6)(A)@{)(III)(aa).
DOE also corrects typographical errors
in this section.

In §1004.8(b), DOE revises the
methods by which an appeal may be
delivered to the Office of Hearings and
Appeals and corrects typographical
€ITOTS.

In § 1004.8(c), DOE corrects
typographical errors.

In § 1004.8(d), DOE clarifies the
definition of “‘days” with respect to the
Appeal Authority’s time limit for acting
upon an appeal, consistent with existing
§1004.12. No change in the time limit
is intended.

In §1004.8(d)(2), DOE clarifies the
means by which DOE notifies requesters
of an extension of the time to make an
appeal decision.

In § 1004.9(a), DOE updates the
reference to the Government Printing
Office to the Government Publishing
Office. DOE also corrects a grammatical
eITor.

In §1004.9(a)(2), DOE revises the
language regarding computer searches
for records and removes the reference to
the central processing unit (CPU),
consistent with current practice.

In §1004.9(a)(6)(i), DOE clarifies the
definition of ““search time” and clarifies
how fees for search time are calculated,
consistent with current practices.

DOE adds paragraphs (a)(6)(iii)
through (iv)(cc) in § 1004.9 consistent
with the FOIA Improvement Act of
2016. 5 U.S.C. 552(a)(4)(A)(vii). The
amendments in the Act enumerate

exceptions to DOE’s ability to assess
search fees for certain categories of
requesters when DOE has not complied
with the time limits described in

§ 1004.5(d). The Act also specifies that
DOE may assess search fees when it has
determined that unusual circumstances
apply; more than 5,000 pages are
necessary to respond to the request;
DOE has provided the requester with a
timely written notice; and DOE has
made no fewer than three good-faith
attempts to contact the requester to
discuss how the requester could
effectively limit the scope of the request
in accordance with 5 U.S.C.
552(a)(6)(B)(i).

In § 1004.9(a)(8)(i), DOE corrects
typographical errors.

In §1004.9(a)(8)(ii), DOE corrects
typographical errors.

In §1004.9(b), DOE corrects a
typographical error.

In §1004.9(b)(1), DOE corrects a
typographical error.

In §1004.9(b)(5), DOE clarifies when
it will begin assessing interest charges
on the amount billed to requesters who
fail to pay fees. This change is
consistent with existing § 1004.12, and
no change in the administrative time
limits is intended.

In § 1004.9(b)(6), DOE clarifies that it
is not required to assess charges for
search time even if the search fails to
identify responsive records or if the
records located are exempt from
disclosure.

In § 1004.9(b)(8)(ii), DOE clarifies the
definition of “days” for purposes of
determining when a requester has failed
to pay a fee in a timely fashion for
purposes of exemption from making an
advance payment, by deleting the word
“working” as superfluous. This section
also clarifies the definition of “days” for
purposes of administrative time limits
for certain actions when DOE receives
advance fee payments. This change is
consistent with existing § 1004.12, and
no change in the administrative time
limits is intended.

In §1004.10(b)(5), DOE revises the
definition of exemption (b)(5) to
conform to the requirements of the
FOIA Improvement Act of 2016, which
states that the deliberative process
privilege shall not apply to records
created 25 years or more before the date
on which the records were requested. 5
U.S.C. 552(b)(5).

In §1004.10(c), DOE revises its
obligations to reasonably segregate
nonexempt portions of records as
required by the FOIA Improvement Act
of 2016, which states that an agency
shall withhold information under 5
U.S.C. 552 only if the agency reasonably
foresees that disclosure would harm an
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interest protected by an exemption
described in subsection (b) of 5 U.S.C.
552, or disclosure is prohibited by law.
5 U.S.C. 552(a)(8)(A)—(B). The section is
also revised to reflect the requirement in
the Act that agencies consider whether
partial disclosure of information is
possible whenever the agency
determines that a full disclosure of a
requested record is not possible and
take reasonable steps necessary to
segregate and release nonexempt
information.

In § 1004.11(g), DOE clarifies the
definition of ““days” for purposes of the
time limit for informing submitters of
DOE’s intended discretionary release
prior to public disclosure of the
information to a requester. This change
is consistent with the existing
§1004.11(c), (d), and (e), and no change
in the administrative time limits is
intended.

II. Procedural Issues and Regulatory
Review

A. Review Under the Administrative
Procedure Act

DOE has determined that notice and
comment is not required pursuant to 5
U.S.C. 553(b)(B), which requires notice
and an opportunity for comment unless
an agency finds good cause that notice
and public procedures are
impracticable, unnecessary or contrary
to the public interest. In this
rulemaking, DOE is implementing
changes required by the FOIA
Improvement Act of 2016, Public Law
114-185 (June 30, 2016). DOE is
exercising no discretion in
implementing these statutory changes.
DOE is also correcting minor
typographical errors and making other
minor changes to, for example, reflect
the current DOE organizational
structure. As a result, seeking public
comment on these changes is
unnecessary. For these same reasons
DOE finds good cause to waive the 30-
day delay in effective date provided for
in 5 U.S.C. 553(d).

B. Review Under Executive Orders
12866 and 13563

This rule has been determined to be
not significant for purposes of Executive
Order 12866, ‘“Regulatory Planning and
Review,” 58 FR 51735 (Oct. 4, 1993). As
a result, the Office of Information and
Regulatory Affairs within the Office of
Management and Budget did not review
this rule.

C. Review Under the Regulatory
Flexibility Act

The Regulatory Flexibility Act (5
U.S.C. 601 et seq.) requires preparation

of a final regulatory flexibility analysis
(FRFA) for any final rule where the
agency was first required by law to
publish a proposed rule for public
comment. As required by Executive
Order 13272, “Proper Consideration of
Small Entities in Agency Rulemaking,”
67 FR 53461 (Aug. 16, 2002), DOE
published procedures and policies on
February 19, 2003, to ensure that the
potential impacts of its rules on small
entities are properly considered during
the rulemaking process. 68 FR 7990.
DOE has made its procedures and
policies available on the Office of the
General Counsel’s Web site (http://
energy.gov/gc/office-general-counsel).
Because there was no requirement to
first publish this regulation for
comment, as discussed in section IL.A.,
no analysis is required for purposes of
the Regulatory Flexibility Act.

D. Review Under the Paperwork
Reduction Act

This rule does not contain a
collection-of-information requirement
subject to review and approval by OMB
under the Paperwork Reduction Act
(PRA).

Notwithstanding any other provision
of the law, no person is required to
respond to, nor shall any person be
subject to a penalty for failure to comply
with, a collection of information subject
to the requirements of the PRA, unless
that collection of information displays a
currently valid OMB Control Number.

E. Review Under the National
Environmental Policy Act of 1969

DOE has reviewed this final rule
under 10 CFR part 1021, DOE’s National
Environmental Policy Act Implementing
Procedures. DOE has determined that
the final rule fits within categorical
exclusion A.5 listed in Appendix A to
10 CFR part 1021, subpart D:
Rulemaking that interprets or amends
an existing rule or regulation and that
does not change the environmental
effect of the rule or regulation being
amended. Accordingly, neither an
environmental assessment nor an
environmental impact statement is
required. DOE’s CX determination for
this rule is available at http://
energy.gov/nepa/categorical-exclusion-
cx-determinations-cx.

F. Review Under Executive Order 13132

Executive Order 13132, “Federalism.”
64 FR 43255 (Aug. 10, 1999) imposes
certain requirements on Federal
agencies formulating and implementing
policies or regulations that preempt
State law or that have Federalism
implications. The Executive Order
requires agencies to examine the

constitutional and statutory authority
supporting any action that would limit
the policymaking discretion of the
States and to carefully assess the
necessity for such actions. The
Executive Order also requires agencies
to have an accountable process to
ensure meaningful and timely input by
State and local officials in the
development of regulatory policies that
have Federalism implications. On
March 14, 2000, DOE published a
statement of policy describing the
intergovernmental consultation process
it will follow in the development of
such regulations. 65 FR 13735. DOE has
examined this rule, which would
update DOE’s FOIA regulations for
consistency with the FOIA
Improvement Act of 2016, and has
determined that it would not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. Therefore, no
further action is required by Executive
Order 13132.

G. Review Under Executive Order 12988

With respect to the review of existing
regulations and the promulgation of
new regulations, section 3(a) of
Executive Order 12988, “Civil Justice
Reform,” imposes on Federal agencies
the general duty to adhere to the
following requirements: (1) eliminate
drafting errors and ambiguity; (2) write
regulations to minimize litigation; (3)
provide a clear legal standard for
affected conduct rather than a general
standard; and (4) promote simplification
and burden reduction. 61 FR 4729 (Feb.
7,1996). Regarding the review required
by section 3(a), section 3(b) of Executive
Order 12988 specifically requires that
Executive agencies make every
reasonable effort to ensure that the
regulation: (1) clearly specifies the
preemptive effect, if any; (2) clearly
specifies any effect on existing Federal
law or regulation; (3) provides a clear
legal standard for affected conduct
while promoting simplification and
burden reduction; (4) specifies the
retroactive effect, if any; (5) adequately
defines key terms; and (6) addresses
other important issues affecting clarity
and general draftsmanship under any
guidelines issued by the Attorney
General. Section 3(c) of Executive Order
12988 requires Executive agencies to
review regulations in light of applicable
standards in section 3(a) and section
3(b) to determine whether they are met
or it is unreasonable to meet one or
more of them. DOE has completed the
required review and determined that, to
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the extent permitted by law, this final
rule meets the relevant standards of
Executive Order 12988.

H. Review Under the Unfunded
Mandates Reform Act of 1995

Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA) requires
each Federal agency to assess the effects
of Federal regulatory actions on State,
local, and Tribal governments and the
private sector. Public Law 104—4, sec.
201 (codified at 2 U.S.C. 1531). For a
regulatory action likely to result in a
rule that may cause the expenditure by
State, local, and Tribal governments, in
the aggregate, or by the private sector of
$100 million or more in any one year
(adjusted annually for inflation), section
202 of UMRA requires a Federal agency
to publish a written statement that
estimates the resulting costs, benefits,
and other effects on the national
economy. (2 U.S.C. 1532(a), (b)) The
UMRA also requires a Federal agency to
develop an effective process to permit
timely input by elected officers of State,
local, and Tribal governments on a
“significant intergovernmental
mandate,” and requires an agency plan
for giving notice and opportunity for
timely input to potentially affected
small governments before establishing
any requirements that might
significantly or uniquely affect them. On
March 18, 1997, DOE published a
statement of policy on its process for
intergovernmental consultation under
UMRA. 62 FR 12820. DOE’s policy
statement is also available at http://
energy.gov/sites/prod/files/gcprod/
documents/umra_97.pdyf.

DOE has concluded that this final rule
will not result in the expenditure by
States, tribal, or local governments, in
the aggregate, or by the private sector, of
$100 million in any one year. As a
result, no assessment or analysis is
required under the Unfunded Mandates
Reform Act of 1995.

I. Review Under the Treasury and
General Government Appropriations
Act, 1999

Section 654 of the Treasury and
General Government Appropriations
Act, 1999 (Public Law 105-277) requires
Federal agencies to issue a Family
Policymaking Assessment for any rule
that may affect family well-being. This
rule would not have any impact on the
autonomy or integrity of the family as
an institution. Accordingly, DOE has
concluded that it is not necessary to
prepare a Family Policymaking
Assessment.

J. Review Under Executive Order 12630

Pursuant to Executive Order 12630,
“Governmental Actions and Interference
with Constitutionally Protected Property
Rights” 53 FR 8859 (March 18, 1988),
DOE has determined that this rule
would not result in any takings that
might require compensation under the
Fifth Amendment to the U.S.
Constitution.

K. Review Under the Treasury and
General Government Appropriations
Act, 2001

Section 515 of the Treasury and
General Government Appropriations
Act, 2001 (44 U.S.C. 3516, note)
provides for Federal agencies to review
most disseminations of information to
the public under information quality
guidelines established by each agency
pursuant to general guidelines issued by
OMB. OMB’s guidelines were published
at 67 FR 8452 (Feb. 22, 2002), and
DOE’s guidelines were published at 67
FR 62446 (Oct. 7, 2002). DOE has
reviewed this final rule under the OMB
and DOE guidelines and has concluded
that it is consistent with applicable
policies in those guidelines.

L. Review Under Executive Order 13211

Executive Order 13211, “Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use,” 66 FR 28355 (May
22, 2001), requires Federal agencies to
prepare and submit to OIRA at OMB, a
Statement of Energy Effects for any
significant energy action. A “significant
energy action” is defined as any action
by an agency that promulgates or is
expected to lead to promulgation of a
final rule, and that: (1) is a significant
regulatory action under Executive Order
12866, or any successor order; and (2)
is likely to have a significant adverse
effect on the supply, distribution, or use
of energy, or (3) is designated by the
Administrator of OIRA as a significant
energy action. For any significant energy
action, the agency must give a detailed
statement of any adverse effects on
energy supply, distribution, or use
should the proposal be implemented,
and of reasonable alternatives to the
action and their expected benefits on
energy supply, distribution, and use.

DOE has concluded that this
regulatory action, which sets forth
amended procedures by which the
public may request records from DOE
offices under the FOIA, and the policies
and procedures by which DOE will
provide such records to members of the
public, is not a significant energy action
because the final rule is not a significant
regulatory action under Executive Order

12866 and is not likely to have a
significant adverse effect on the supply,
distribution, or use of energy, nor has it
been designated as such by the
Administrator at OIRA. Accordingly,
DOE has not prepared a Statement of
Energy Effects on this final rule.

M. Congressional Notification

As required by 5 U.S.C. 801, DOE will
report to Congress on the promulgation
of this rule prior to its effective date.
The report will state that it has been
determined that the rule is not a “major
rule” as defined by 5 U.S.C. 804(2).

List of Subjects in 10 CFR Part 1004
Freedom of Information.

Issued in Washington, DC, on December

21, 2016.
Ingrid Kolb,
Director, Office of Management.

For the reasons set forth in the
preamble, amend part 1004 of Title 10
of the Code of Federal Regulations as set
forth below:

PART 1004—FREEDOM OF
INFORMATION ACT (FOIA)

m 1. The authority citation for part 1004
continues to read as follows:

Authority: 5 U.S.C. 552.

m 2. Section 1004.1 is revised to read as
follows:

§1004.1 Purpose and scope.

This part contains the regulations of
the Department of Energy (DOE) that
implement Freedom of Information
(FOIA) 5 U.S.C. 552, Public Law 89—
487, as amended by Public Law 93-502,
88 Stat. 1561, by Public Law 94-409, 90
Stat. 1241, by Public Law 99-570, 100
Stat. 3207—49, by Public Law 104-231,
110 Stat. 3048, by Public Law 110-175,
121 Stat. 2524, Public Law 111-83
§564, 123 Stat. 2142, 2184, and by
Public Law 114-185, 130 Stat. 538. The
regulations of this part provide
information concerning the procedures
by which records may be requested from
all DOE offices, excluding the Federal
Energy Regulatory Commission (FERC).
Records of DOE made available
pursuant to the requirements of 5 U.S.C.
552 shall be furnished to members of
the public as prescribed by this part.
Persons seeking information or records
of DOE may find it helpful to consult
with a DOE FOIA Officer before
invoking the formal procedures set out
below. To the extent permitted by other
laws, DOE will make records available
which it is authorized to withhold
under 5 U.S.C. 552 whenever it
determines that such disclosure is in the
public interest.
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m 3. Section 1004.2 is amended by
revising paragraphs (b), (h)(1), (h)(5),
(h)(6), (h)(8), (h)(9), (h)(13), (i), (m) and
(n) to read as follows:

§1004.2 Definitions.

* * * * *

(b) Authorizing or Denying Official
means that DOE officer having custody
of or responsibility for records requested
under 5 U.S.C. 552. In DOE
Headquarters, the term refers to The
Freedom of Information Act Officer and
officials who report directly to either the
Office of the Secretary or a Secretarial
Officer as defined. In the field offices,
the term refers to the head of a field
location identified in paragraph (h) of
this section and the heads of field
offices to which they provide
administrative support and have
delegated this authority. In the National
Nuclear Security Administration
(NNSA), the term refers to the official
appointed at such location as identified
in paragraph (h)(8) of this section.

*

* * * *

(h) * *x %

(1) Bonneville Power Administration,
P.0O. Box 3621CHI-7, Portland, OR
97208-3621.

* * * * *

(5) Golden Field Office, 15013 Denver
West Parkway, Mail Stop RSF DOE
Golden, CO 80401.

(6) Headquarters, Department of
Energy, 1000 Independence Avenue
SW., Washington, DC 20585.

* * * * *

(8) National Nuclear Security
Administration Albuquerque Complex,
P.O. Box 5400, Albuquerque, NM 87185.

(9) National Energy Technology
Laboratory, 626 Cochrans Mill Road,
P.O. Box 10940, Pittsburgh, PA 15236—
0940.

* * * * *

(13) Office of Scientific and Technical
Information, P.O. Box 62, Oak Ridge, TN
37830.

* * * * *

(i) General Counsel means the General
Counsel provided for in section 202(e)
of the DOE Organization Act, or any
DOE attorney designated by the General
Counsel as having responsibility for
counseling the Department on Freedom
of Information Act matters. In the
NNSA, the term refers to the NNSA
General Counsel, or any attorney
designated by the NNSA General
Counsel for counseling the NNSA on
Freedom of Information Act matters, as
provided for in section 3217 of the
National Nuclear Security
Administration Act, 50 U.S.C. 2407,

Pub. L. 106-65. The NNSA General
Counsel is not a Secretarial Officer.
* * * * *

(m) Representative of the news media
refers to any person or entity that
gathers information of potential interest
to a segment of the public, uses its
editorial skills to turn the raw materials
into a distinct work, and distributes that
work to an audience. The term ‘“news”
means information that is about current
events or that would be of current
interest to the public. Examples of
news-media entities are television or
radio stations broadcasting to the public
at large and publishers of periodicals
(but only if such entities qualify as
disseminators of “news”’) who make
their products available for purchase by
or subscription by or free distribution to
the general public. These examples are
not all-inclusive. Moreover, as methods
of news delivery evolve (for example,
the adoption of the electronic
dissemination of newspapers through
telecommunications services), such
alternative media shall be considered to
be news-media entities. A freelance
journalist shall be regarded as working
for a news-media entity if the journalist
can demonstrate a solid basis for
expecting publication through that
entity, whether or not the journalist is
actually employed by the entity. A
publication contract would present a
solid basis for such an expectation; DOE
may also consider the past publication
record of the requester in making such
a determination.

(n) Review refers to the process of
examining documents located in
response to a commercial use request
(see paragraph (c) of this section) to
determine whether any portion of any
document located is permitted to be
withheld. It also includes processing
any documents for disclosure, e.g.,
doing all that is necessary to excise
them and otherwise prepare them for
release. Review does not include time
spent resolving general legal or policy
issues regarding the application of
exemptions.

* * * * *

m 4. Section 1004.3 is amended by:

m a. Revising the section heading and
paragraph (a);

m b. Removing paragraphs (b) through
(d);

m c. Redesignating paragraph (e) as
paragraph (b);

m d. Revising newly designated
paragraphs (b)(1), (b)(2), and (b)(4).

The revisions read as follows:

§1004.3 Public inspection in an electronic

format and policy on contractor records.
(a) DOE will maintain, for public

inspection in an electronic format, the

materials which are required by 5 U.S.C.
552(a)(2) to be made available for public
inspection and copying. An electronic
public reading room can be accessed via
www.energy.gov and nnsa.energy.gov.

(b) Contractor records. (1) When a
contract with DOE provides that any
records acquired or generated by the
contractor in its performance of the
contract shall be the property of the
Government, DOE will make available
to the public such records that are in the
possession of the Government or the
contractor, unless the records are
exempt from public disclosure under 5
U.S.C. 552(b).

(2) Notwithstanding paragraph (b)(1)
of this section, records owned by the
Government under contract that contain
information or technical data having
commercial value as defined in
paragraph (b)(4) of this section or
information for which the contractor
claims a privilege recognized under
Federal or State law shall be made
available only when they are in the
possession of the Government and not
otherwise exempt under 5 U.S.C. 552(b).

* * * * *

(4) For purposes of paragraph (b)(2) of
this section, “technical data and
information having commercial value”
means technical data and related
commercial or financial information
which is generated or acquired by a
contractor and possessed by that
contractor, and whose disclosure the
contractor certifies to DOE would cause
competitive harm to the commercial
value or use of the information or data.

m 6. Section 1004.4 is amended by
revising paragraphs (a) and (c)(2) to read
as follows:

§1004.4 Elements of a request.

(a) Addressed to the FOIA Officer. A
request for a record of DOE which is not
available for public inspection in an
electronic format, as described in
§1004.3, shall be: Addressed to the
Headquarters or appropriate field FOIA
Officer at DOE at a location listed in
§1004.2(h), and both the envelope and
the letter shall be clearly marked
“Freedom of Information Act Request;”
or submitted via facsimile or
electronically, on an appropriate agency
Web site. Except as provided in
paragraph (e) of this section, a request
will be considered to be received by
DOE for purposes of 5 U.S.C. 552(a)(6)
and the 20-day response period will
start upon actual receipt by the
appropriate FOIA Officer, or not later
than ten days after receipt by a
designated FOIA Officer at any location
in § 1004.2(h). Requests delivered after
regular business hours are considered
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received on the next regular business
day.

(c) * x %

(2) Assistance in reformulating a non-
conforming request. If a request does not
reasonably describe the records sought,
as specified in paragraph (c)(1) of this
section, the DOE response will specify
the reasons why the request failed to
meet the requirements of paragraph
(c)(1) of this section and will invite the
requester to confer with knowledgeable
DOE personnel in an attempt to restate
the request or reduce the request to
manageable proportions by
reformulation or by agreeing on an
orderly procedure for the production of
the records. If DOE responds that
additional information is needed from
the requester to render records
reasonably described, any reformulated
request submitted by the requester will
be treated as an initial request for
purposes of calculating the time for DOE

response.
* * * * *

m 7. Section 1004.5 is amended by:

m a. Revising paragraphs (b) and (c);

m b. Revising the introductory text of

paragraph (d)(1), and revising

paragraphs (d)(1)(iii), (d)(4), and(d)(7).
The revisions read as follows:

§1004.5 Processing requests for records.
* * * * *

(b) The Authorizing Official will
promptly identify and review the
records encompassed by the request.
The Authorizing Official or FOIA
Officer will prepare a written
response—

(1) Granting the request;

(2) Denying the request;

(3) Granting/denying it in part;

(4) Replying with a response stating
that the request has been referred to
another agency under § 1004.4(f) or
§1004.6(e); or

(5) Informing the requester that
responsive records cannot be located or
do not exist. The written response shall
also notify the requester of the right to
seek dispute resolution services from
the DOE FOIA Public Liaison(s) or the
Office of Government Information
Services.

(c) Where a request involves records
that are in the custody of or are the
concern of more than one Authorizing
Official, the FOIA Officer will identify
all concerned Authorizing Officials that
can reasonably be expected to have
custody of the requested records. Upon
identification of the appropriate
Authorizing Officials, the FOIA Officer
will forward them a copy of the request
and a request for action. The

Authorizing Officials will prepare a
DOE response to the requester
consistent with paragraph (b) of this
section. The response will identify the
Authorizing Official having
responsibility for the determination to
release or deny records.

(d) Time for processing requests. (1)
Action pursuant to paragraph (b) of this
section will be taken within 20 days of
a request for DOE records being received
(“received” is defined in § 1004.4(a)),
except that,

* * * * *

(iii) If unusual circumstances require
an extension of time before a decision
on a request can be reached and the
person requesting records is promptly
informed in writing by the Authorizing
Official or FOIA Officer of the reasons
for such extension and the date on
which a determination is expected to be
dispatched, then the Authorizing
Official or FOIA Officer may take an
extension not to exceed ten days. In
cases where the Authorizing Official
determines that unusual circumstances
exist, the requester shall be notified in
writing of the right to seek dispute
resolution services from the DOE FOIA
Public Liaison(s) or the Office of
Government Information Services.

* * * * *

(4) If no determination has been made
at the end of the 20-day period, or the
last extension thereof, the requester may
deem his administrative remedies to
have been exhausted, giving rise to a
right of review in a district court of the
United States as specified in 5 U.S.C.
552(a)(4). When no determination can
be made within the applicable time
limit, the responsible Authorizing
Official or FOIA Officer will
nevertheless continue to process the
request. If DOE is unable to provide a
response within the statutory period,
the Authorizing Official or FOIA Officer
will inform the requester of the reason
for the delay; the date on which a
determination may be expected to be
made; and the requester’s right to seek
remedy through the courts, but will ask
the requester to forego such action until
a determination is made.

(7) A determination to grant or deny
a request for expedited processing will
be made by the appropriate FOIA
Officer within ten days after receipt of
the request. The requester will be
notified of the determination and
informed that any denial may be
appealed within 90 calendar days to the
Office of Hearings and Appeals.

m 8. Section 1004.7 is amended by:
m a. Revising the introductory text of
paragraph (b);

m b. Revising paragraphs (b)(4) and
(b)(5).

The revisions read as follows:

§1004.7 Responses by authorizing
officials; Form and content.

(b) Form of denial. A reply denying a
request for a record will be in writing.
It will be signed by a FOIA Officer or
the Denying Official pursuant to
§1004.5 (b) or (c) and will include:

* * * * *

(4) Adequacy of search. Although a
determination that no such record is
known to exist is not a denial, the
requester will be informed that a
challenge may be made to the adequacy
of the search by appealing within 90
calendar days to the Office of Hearings
and Appeals.

(5) Administrative appeal. A
statement that the determination to
deny documents made within the
statutory time period may be appealed
within 90 calendar days to the Office of
Hearings and Appeals.

m 9. Section 1004.8 is amended by
revising paragraphs (a), (b), (c), (d)(1),
and (d)(2) to read as follows:

§1004.8 Appeal of initial denial.

(a) Appeal to Office of Hearings and
Appeals. When the Authorizing or
Denying Official or FOIA Officer has
denied a request for records in whole or
in part or has responded that there are
no documents responsive to the request
consistent with § 1004.4(d), or when the
FOIA Officer has denied a request for
expedited processing consistent with
§1004.5(d) or for waiver of fees
consistent with § 1004.9, the requester
may, within 90 calendar days of its
receipt, appeal the determination to the
Office of Hearings and Appeals.

(b) Elements of appeal. The appeal
must be in writing, addressed to the
Director, Office of Hearings and
Appeals, Department of Energy, 1000
Independence Avenue SW.,
Washington, DC 20585-1615 and both
the envelope and letter must be clearly
marked “Freedom of Information Act
Appeal.” The appeal may be delivered
by U.S Mail, commercial delivery
service, or by electronic mail to
OHA Filings@hgq.doe.gov. The appeal
must contain a concise statement of the
grounds upon which it is brought and
a description of the relief sought. It
should also include a discussion of all
relevant authorities, including, but not
limited to, DOE (and predecessor
agencies) rulings, regulations,
interpretations and decisions on
appeals, and any judicial
determinations being relied upon to
support the appeal. A copy of the letter
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containing the determination which is
being appealed must be submitted with
the appeal. The appeal should also
provide a telephone number, electronic
mail address, or other means for
communicating with the requester
during business hours.

(c) Receipt of appeal. An appeal will
be considered to be received for
purposes of 5 U.S.C. 552(a)(6) upon
receipt by the Appeal Authority.
Documents delivered after the regular
business hours of the Office of Hearings
and Appeals are considered received on
the next regular business day.

(d) Action within 20 days. (1) The
Appeal Authority will act upon the
appeal within 20 days of its receipt,
except that if unusual circumstances (as
defined in § 1004.5(d)(2)) require an
extension of time before a decision on
a request can be reached, the Appeal
Authority may extend the time for final
action for an additional ten days less the
number of days of any statutory
extension which may have been taken
by the Authorizing Official during the
period of initial determination.

(2) The requester must be promptly
notified in writing of the extension,
setting forth the reasons for the
extension, and the date on which a
determination is expected to be issued.
Notification will be sent by electronic

mail, when possible, or by letter.
* * * * *

m 10. Section 1004.9 is amended by
revising paragraphs (a) introductory
text, (a)(2), (a)(6), (a)(8) introductory
text, (a)(8)(i) introductory text, (a)(8)(ii)
introductory text, (b) introductory text,
(b)(1), (b)(5), (b)(6) and (b)(8)(ii) to read

as follows:

§1004.9 Fees for providing records.

(a) Fees to be charged. DOE may
charge fees that recoup the full
allowable direct costs incurred. DOE
will use the most efficient and least
costly methods to comply with requests
for documents made under FOIA. DOE
may contract with private sector
services to locate, reproduce and
disseminate records in response to FOIA
requests when that is the most efficient
and least costly method. When doing so,
however, DOE will ensure that the
ultimate cost to the requester is no
greater than it would be if DOE itself
had performed these tasks. In no case
will DOE contract out responsibilities
which FOIA provides that only the
agency may discharge, such as
determining the applicability of an
exemption, or determining whether to
waive or reduce fees, which are
determinations by Authorizing Officials
or FOIA Officers. Where DOE can

identify documents that are responsive
to a request and are maintained for
public distribution by other agencies
such as the National Technical
Information Service and the
Government Publishing Office, the
FOIA Officer will inform requesters of
the procedures to obtain records from

those sources.
* * * * *

(2) Computer searches for records.
DOE will charge at the actual direct cost
of providing the service.

* * * * *

(6) Restrictions on assessing fees. (i)
With the exception of requesters seeking
documents for a commercial use
pursuant to 5 U.S.C. 552(a)(4)(A)(iv),
DOE will provide the first 100 pages of
duplication and the first two hours of
search time without charge. Moreover,
DOE will not charge fees to any
requester, including commercial use
requesters, if the cost of collecting the
fee would be equal to or greater than the
fee itself. These provisions work
together, so that except for commercial
use requesters, DOE will not begin to
assess fees until after the Department
has provided the free search and
reproduction. For example, if a request
involves two hours and ten minutes of
search time and results in 105 pages of
documents, DOE will charge for only
ten minutes of search time and only five
pages of reproduction. If this cost is
equal to or less than $15.00, the amount
DOE incurs to process a fee collection,
no charges would be assessed. For
purposes of these restrictions on
assessment of fees, the word “pages”
refers to paper copies of a standard
agency size which will be normally be
“8%2x 11" or 11 x 14.” Thus,
requesters would not be entitled to 100
microfiche or 100 computer disks, for
example. A microfiche containing the
equivalent of 100 pages or 100 pages of
computer printout, however, might meet
the terms of the restriction. Similarly,
the term ‘““search time” is based on a
manual or electronic search. To apply
this term, DOE will calculate the hourly
rates of the subject matter expert and/or
FOIA analysts conducting the search
plus 16 percent.

(ii) When unusual or exceptional
circumstances do not apply and time
limits specified in FOIA are not met,
DOE will not charge any search fees, or
duplication fees for educational and
non-commercial scientific institution
requesters and requesters who are
representatives of the news media.

(iii) Except as provided in paragraph
(a)(6)(iv) of this section, DOE will not
assess any search fees (or in the case of
a requester who is an educational or

noncommercial scientific institution,
whose purpose is scholarly or scientific
research; or a representative of the news
media, duplication fees) under this
paragraph (a)(6)(iii) if DOE has failed to
comply with any time limit under
§1004.5(d).

(iv)(A) If DOE has determined that
unusual circumstances apply (as the
term is defined in § 1004.5(d)(2)) and
DOE provided a timely written notice to
the requester in accordance with
§1004.5(d)(1)(iii), a failure described in
paragraph (a)(6)(iii) of this section is
excused for an additional 10 days. If
DOE fails to comply with the extended
time limit, DOE may not assess any
search fees (or in the case of a requester
described under paragraph (a)(6)(iii) of
this section, duplication fees).

(B) If DOE has determined that
unusual circumstances (as that term is
defined in § 1004.5(d)(2)) apply and
more than 5,000 pages are necessary to
respond to the request, DOE may charge
search fees (or in the case of a requester
described under paragraph (a)(6)(iii) of
this section, duplication fees) if DOE
has provided a timely written notice to
the requester in accordance with
§1004.5(d)(1)(iii) and DOE has
discussed with the requester via written
mail, electronic mail, or telephone (or
made not less than three good-faith
attempts to do so) how the requester
could effectively limit the scope of the
request in accordance with 5 U.S.C.
552(a)(6)(B)(i).

(C) If a court has determined that
unusual circumstances exist (as that
term is defined in § 1004.5(d)(2)), a
failure described in paragraph (a)(6)(iv)
of this of this section shall be excused
for the length of time provided by the

court order.
* * * * *

(8) Waiving or reducing fees. DOE will
furnish documents without charge or at
reduced charges if disclosure of the
information is in the public interest
because it is likely to contribute
significantly to public understanding of
the operations or activities of the
government and disclosure is not
primarily in the commercial interest of
the requester. This fee waiver standard
thus sets forth two basic requirements,
both of which must be satisfied before
fees will be waived or reduced. First it
must be established that disclosure of
the requested information is in the
public interest because it is likely to
contribute significantly to public
understanding of the operations or
activities of the government. Second, it
must be established that disclosure of
the information is not primarily in the
commercial interest of the requester.
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When these requirements are satisfied,
based upon information supplied by a
requester or otherwise made known to
DOE, the waiver or reduction of a FOIA
fee will be granted. In determining
when fees should be waived or reduced
the appropriate FOIA Officer should
address the following two criteria:

(i) That disclosure of the information
“is in the public interest because it is
likely to contribute significantly to
public understanding of the operations
or activities of the government.” Factors
to be considered in applying this criteria
include but are not limited to:

* * * * *

(ii) If disclosure of the information “is
not primarily in the commercial interest
of the requester.” Factors to be
considered in applying this criteria
include but are not limited to:

* * * * *

(b) Fees to be charged—categories of
requesters. There are four categories of
FOIA requesters: Commercial use
requesters; educational and non-
commercial scientific institutions;
representatives of the news media; and
all other requesters. The FOIA Officers
will make determinations regarding
categories of requesters as defined at
§1004.2. The Headquarters FOIA
Officers will assist field FOIA Officers
in categorizing requesters, and will
resolve conflicting categorizations.
FOIA prescribes specific levels of fees
for each of these categories:

(1) Commercial use requesters. When
DOE receives a request for documents
which appears to be for commercial use,
charges will be assessed to recover the
full direct costs of searching for,
reviewing for release, and duplicating
the records sought. Commercial use
requesters are not entitled to two hours
of free search time nor 100 free pages of
reproduction of documents. DOE will
recover the cost of searching for and
reviewing records even if there is
ultimately no disclosure of records.

* * * * *

(5) Charging interest—notice and rate.
Interest will be charged to those
requesters who fail to pay fees. DOE will
begin to assess interest charges on the
amount billed on the 31st calendar day
following the day on which the billing
was sent to the requester. Interest will
be at the rate prescribed in section 3717
of Title 31 U.S.C. and will accrue from
the date of the billing.

(6) Charges for unsuccessful search.
DOE may assess charges for time spent
searching even if the search fails to
identify responsive records or if records
located are determined to be exempt
from disclosure. If DOE estimates that
search charges are likely to exceed $25,

it will notify the requester of the
estimated amount of fees, unless the
requester has indicated in advance his
willingness to pay fees as high as those
anticipated. Such a notice will offer the
requester the opportunity to confer with
agency personnel in order to
reformulate the request to reduce the

cost of the request.
* * * * *

(8] * x %

(ii)(A) A requester has previously
failed to pay a fee in a timely fashion
(i.e., within 30 calendar days of the date
of the billing). DOE will require the
requester to pay the full amount
delinquent plus any applicable interest
as provided in paragraph (b)(5) of this
section, or demonstrate that he or she
has, in fact, paid the delinquent fee; and
to make an advance payment of the full
amount of the estimated current fee
before we begin to process a new
request or a pending request from that
requester.

(B) When DOE acts under paragraphs
(b)(8) (i) or (ii) of this section, the
administrative time limits prescribed in
section (a)(6) of FOIA (i.e., 20 days from
receipt of initial requests and 20 days
from receipt of appeals from initial
denials, plus permissible extensions of
these time limits) will begin only after
DOE has received fee payments

described.

* * * * *

m 11. Section 1004.10 is amended by
revising paragraphs (b)(5) and (c) to read
as follows:

§1004.10 Exemptions.

* * * * *

() * * =
(5) Inter-agency or intra-agency
memoranda or letters that would not be
available by law to a party other than an
agency in litigation with the agency,
provided that the deliberative process
privilege shall not apply to records
created 25 years or more before the date

on which the records were requested;
* * * * *

(c) DOE shall withhold information
under this section only if—

(1) The agency reasonably foresees
that disclosure would harm an interest
protected by an exemption described in
paragraph (b) of this section; or

(2) Disclosure is prohibited by law.
DOE shall consider whether partial
disclosure of information is possible
whenever the agency determines that a
full disclosure of a requested record is
not possible and take reasonable steps
necessary to segregate and release
nonexempt information. Nothing in this
paragraph requires disclosure of
information that is otherwise prohibited

from disclosure by law, or otherwise
exempted from disclosure by paragraph
(b)(3) of this section.

m 12. Section 1004.11 is amended by
revising paragraphs (a) and (g) to read as
follows:

§1004.11 Handling information of a private
business, foreign government, or an
international organization.

(a) Whenever a document submitted
to DOE contains information which may
be exempt from public disclosure, it
will be handled in accordance with the
procedures in this section. While DOE
is responsible for making the final
determination with regard to the
disclosure or nondisclosure of
information contained in requested
documents, DOE will consider the
submitter’s views (as that term is
defined in this section) in making its
determination. Nothing in this section
will preclude the submission of a
submitter’s views at the time of the
submission of the document to which
the views relate, or at any other time.

* * * * *

(g) When DOE, in the course of
responding to a Freedom of Information
Act request, determines that information
exempt from the mandatory public
disclosure requirements of the Freedom
of Information Act is to be released in
accordance with §1004.1, DOE will
notify the submitter of the intended
discretionary release no less than seven
(7) calendar days prior to the intended
public disclosure of the information in
question.

* * * * *
[FR Doc. 2016-31337 Filed 12-23-16; 8:45 am)]
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12 CFR Part 249
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Liquidity Coverage Ratio: Public
Disclosure Requirements; Extension of
Compliance Period for Certain
Companies To Meet the Liquidity
Coverage Ratio Requirements

AGENCY: Board of Governors of the
Federal Reserve System.

ACTION: Final rule.

SUMMARY: The Board of Governors of the
Federal Reserve System (Board) is
adopting a final rule to implement
public disclosure requirements for the
liquidity coverage ratio (LCR) rule. The
final rule applies to all depository
institution holding companies and
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covered nonbank financial companies
that are required to calculate an LCR
under the Board’s LCR rule (covered
companies). Under the final rule, a
covered company will be required to
disclose publicly, on a quarterly basis,
quantitative information about its LCR
calculation and a discussion of the
factors that have a significant effect on
its LCR. The final rule also provides
additional time for companies that
become subject to the Board’s modified
LCR requirement in the future to come
into compliance with the requirement.
DATES: Effective Date: April 1, 2017.
FOR FURTHER INFORMATION CONTACT:
Anna Lee Hewko, Associate Director,
(202) 530-6260, Peter Clifford, Manager,
(202) 785-6057, or J. Kevin Littler,
Senior Supervisory Financial Analyst,
(202) 475-6677, Risk Policy, Division of
Supervision and Regulation; Benjamin
W. McDonough, Assistant General
Counsel, (202) 452—2036, Dafina
Stewart, Senior Counsel, (202) 452—
3876, Adam Cohen, Counsel, (202) 912—
4658, or Joshua Strazanac, Attorney,
(202) 452-2457, Legal Division, Board of
Governors of the Federal Reserve
System, 20th and C Streets, Washington,
DC 20551. For the hearing impaired
only, Telecommunication Device for the
Deaf (TDD), (202) 263—4869.
SUPPLEMENTARY INFORMATION:
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I. Background and Summary of the
Proposed Rule

On December 1, 2015, the Board of
Governors of the Federal Reserve
System (Board) invited comment on a
proposed rule (proposed rule) to
implement public disclosure
requirements for certain companies
subject to the Board’s liquidity coverage
ratio (LCR) rule: (1) All bank holding
companies and certain savings and loan
holding companies that, in each case,
have $50 billion or more in total
consolidated assets or $10 billion or
more in total consolidated on-balance
sheet foreign exposure; and (2) nonbank
financial companies designated by the
Financial Stability Oversight Council for
Board supervision to which the Board

has applied the LCR rule by separate
rule or order (covered companies).* The
LCR rule 2 requires a company subject to
the rule to maintain an amount of high-
quality liquid assets (HQLA) (the
numerator of the ratio) 3 that is no less
than its total net cash outflow amount
over a forward-looking 30 calendar-day
period of significant stress (the
denominator of the ratio).4# A modified
LCR requirement (modified LCR
requirement) applies to certain smaller,
less complex banking organizations
(modified LCR holding companies).
Community banking organizations are
not subject to the Board’s LCR rule.5

The purpose of the proposed rule was
to promote market discipline by
providing the public with comparable
liquidity information about covered
companies.® The Board has long
supported meaningful public disclosure
by banking organizations with the
objective of improving market discipline
and encouraging sound risk-
management practices.” Market
discipline can mitigate the risk to
financial stability by causing a firm to
internalize the cost of its liquidity
profile and encouraging safe and sound
banking practices. For instance, a firm
that consistently and predictably
discloses a resilient liquidity profile to
its investors and counterparties may
have access to a lower cost of funding.
Companies with less-resilient liquidity
profiles would be incentivized to
improve their liquidity positions in
order to reduce their cost of funding and
companies with more resilient liquidity
profiles would be encouraged to
maintain their sound risk management
practices.

To the extent that disclosure can
increase investor confidence and bolster
transparency between counterparties, it
increases liquidity in the market as a
whole, thereby limiting the risk that a
liquidity event will lead to asset fire
sales and contagion effects in the
financial sector. A funds provider that is
uncertain about the liquidity conditions
of its counterparties may be more likely

180 FR 75010 (December 1, 2015).

2The LCR rule was adopted in 2014 by the Board,
the Office of the Comptroller of the Currency, and
the Federal Deposit Insurance Corporation. See 79
FR 61440 (October 10, 2014).

3 A company’s HQLA amount for purposes of the
LCR rule is calculated according to 12 CFR 249.21.

4 A company’s total net cash outflow amount for
purposes of the LCR rule is calculated according to
12 CFR 249.30 or 249.63, as applicable.

5The Board’s LCR rule does not apply to state
member banks with less than $10 billion in total
consolidated assets and less than $10 billion in total
consolidated on-balance sheet foreign exposure.

679 FR 61440, 61445 (October 10, 2014).

7 See 78 FR 62018, 62128-9 (October 11, 2013).

to withhold funding during a liquidity
event.

The Board receives and analyzes
liquidity information from covered
companies through supervisory
reporting; market participants bring
additional perspectives through their
assessments of these firms, which will
in turn help inform the Board’s
supervision of covered companies. In
this fashion, market discipline
complements the Board’s supervisory
practices and policies.

The proposed rule would have
required a covered company to disclose
publicly information about (1) certain
components of its LCR calculation in a
standardized tabular format (LCR
disclosure template), and (2) factors that
have a significant effect on its LCR, to
facilitate an understanding of the
company’s calculations and results.8

Under the proposed rule, a covered
company would have been required to
provide timely public disclosures,
including a completed LCR disclosure
template, each calendar quarter in a
direct and prominent manner on its
public internet site or in a public
financial or other public regulatory
report. A covered company would have
been required to keep this information
available publicly for at least five years
from the time of initial disclosure, on a
rolling basis. For example, the proposed
rule would have required information
that was initially disclosed on February
1, 2018, to remain available until at least
February 1, 2023.

The Board received five comments
from trade organizations, a public
interest group, and other interested
parties on the proposed rule. Although
some commenters generally supported
requiring covered companies to disclose

8 The Basel Committee on Banking Supervision
published liquidity coverage ratio disclosure
standards in January 2014 and revised the standards
in March 2014 (BCBS disclosure standards). Basel
Committee on Banking Supervision, “Liquidity
coverage ratio disclosure standards” (March 2014),
available at http://www.bis.org/publ/bcbs272.htm.
The BCBS disclosure standards include a common
disclosure template (BCBS common template)
intended to improve the transparency of regulatory
liquidity requirements, enhance market discipline,
and reduce uncertainty in the markets. The final
rule implements public disclosure requirements
consistent with the BCBS disclosure standards and
the BCBS common template with some
modifications to require more granularity and to
reflect ways in which the LCR rule differs from the
BCBS LCR standard published in January 2013. See
Basel Committee on Banking Supervision, “Basel
III: The Liquidity Coverage Ratio and liquidity risk
monitoring tools” (January 2013), available at
http://www.bis.org/publ/bcbs238.htm. The
differences between the final rule and the BCBS
disclosure standards relate primarily to the
enhancements implemented in the LCR rule. The
disclosure requirements contained in the final rule
ensure comparability of components of the LCR
calculations on an international basis.
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publicly information about their LCR
calculations, commenters objected to
the frequency of the required
disclosures under the proposed rule and
the granularity of the information
required to be disclosed on the
proposed LCR disclosure template. Two
commenters supported the proposed
scope of application of the proposed
rule, which included depository
institution holding companies and
nonbank financial companies but not
depository institutions. Commenters
raised concerns about the requirements
for qualitative disclosure under the
proposed rule. In particular,
commenters argued that the disclosure
requirements should include a
materiality standard that is consistent
with disclosure requirements applicable
under other public disclosure regimes
and a clarification that covered
companies would not be required to
disclose confidential or proprietary
information. Finally, some commenters
sought additional time before covered
companies would have to comply with
the proposed disclosure requirements.?

The final rule includes the same
general requirements as the proposed
rule with some modifications in
response to comments as described
below.

II. LCR Public Disclosure Requirement

A. Frequency of Disclosure

The proposed rule would have
required a covered company to provide
timely public disclosures after each
calendar quarter. One commenter
argued that the frequency of the
required disclosure should be increased
to daily because market participants
need more timely information so they
can adequately adjust their risk
management and business activities
based on the liquidity risk of covered
companies. The commenter also argued
that quarterly LCR disclosures could
increase market instability, relative to
more frequent disclosures, because large
changes in a covered company’s LCR
between quarters would be more
disruptive to the market compared to
more frequent disclosures that revealed
smaller incremental changes to a firm’s

9One commenter argued that liquidity rules
cause banks to reduce their investments in
community development because such investments
do not qualify as level 2A liquid assets, and thus
do not receive beneficial treatment under the LCR
rule. Although community development
investments generally may not be included in a
firm’s HQLA amount, the LCR rule and the final
rule do not prevent a covered company from
making community development investments.
Covered companies often make community
development investments for other purposes, such
as to comply with the Community Reinvestment
Act of 1977. See 12 U.S.C. 2901 et seq.

LCR. Another commenter supported a
monthly or weekly disclosure
requirement, which could be made more
frequent in the event of a market or
idiosyncratic stress.

The final rule maintains the
requirement that disclosures be made
quarterly. Liquidity, by its nature, is
subject to rapid changes. As a result, it
is expected that the LCR of a covered
company will exhibit some volatility in
the short term, which may not be
indicative of liquidity problems at the
firm. Indeed, there are many potential
causes for short-term fluctuations in a
firm’s liquidity, such as seasonal
deposit flows and periodic tax
payments. Public disclosure of these
types of short-term swings in a covered
company’s LCR could potentially
negatively affect the firm and may not
be indicative of a company’s medium-
term liquidity position, which in most
cases is a better indication of the overall
strengths and weaknesses of a
company’s liquidity position. Disclosure
on a quarterly basis should help market
participants assess the liquidity risk
profiles of covered companies
consistent with other quarterly
disclosures of financial information. For
supervisory purposes, the Board will
continue to monitor on a more frequent
basis any changes to a covered
company’s liquidity profile through the
information submitted on the FR 2052a
Complex Institution Liquidity
Monitoring Report (FR 2052a report).1°

As noted, under the proposed rule, a
covered company would have been
required to provide timely public
disclosures, including a completed LCR
disclosure template, each calendar
quarter in a direct and prominent
manner on its public internet site or in
a public financial or other public
regulatory report. One commenter
asserted that the “direct and prominent”
disclosure standard is unnecessary
because the requirement for a covered
company to make the required
disclosures in its financial statements or
on its Web site will cause that
information to be accessible to the
public. The final rule retains the direct
and prominent standard to ensure that
the required disclosures are easily
accessible to interested market
participants. Such disclosures must
remain available to the public for at
least five years from the time of initial
disclosure.

As discussed in the Supplementary
Information section of the proposed

100n November 17, 2015, the Board adopted the
revised FR 2052a report to collect quantitative
information on selected assets, liabilities, funding
activities, and contingent liabilities from certain
large banking organizations.

rule, the timing of disclosures under the
federal banking laws may not always
coincide with the timing of disclosures
required under other federal law,
including disclosures required under
the federal securities laws and their
implementing regulations by the
Securities and Exchange Commission
(SEC). For calendar quarters that do not
correspond to a covered company’s
fiscal year-end, the Board would
consider disclosures that are made
within 45 days of the end of the
calendar quarter (or within 60 days for
the limited purpose of the covered
company’s first calendar quarter in
which it is subject to the final rule’s
disclosure requirements) as timely. In
general, where a covered company’s
fiscal year-end coincides with the end of
a calendar quarter, the Board considers
disclosures to be timely if they are made
no later than the applicable SEC
disclosure deadline for the
corresponding Form 10-K annual
report. In cases where a covered
company’s fiscal year-end does not
coincide with the end of a calendar
quarter, the Board would consider the
timeliness of disclosures on a case-by-
case basis.

This approach to timely disclosures is
consistent with the approach to public
disclosures that the Board has taken in
the context of other regulatory reporting
and disclosure requirements. For
example, the Board has used the same
indicia of timeliness with respect to the
public disclosures required under its
risk-based capital rules.?

B. Quantitative Disclosure Requirements

The proposed rule would have
required a covered company to disclose
publicly its LCR and certain
components of its LCR calculation in a
standardized tabular format. The
standardized format was designed to
help market participants compare the
LCRs of covered companies across the
U.S. banking industry and international
jurisdictions. In this regard, the
proposed format was similar to a
common disclosure template developed
by the Basel Committee on Banking
Supervision (BCBS). However, the
proposed rule was tailored to reflect
differences between the LCR rule and
the BCBS LCR standard.

Under the proposed rule, a covered
company, other than a modified LCR
holding company, would have been
required to calculate all disclosed
amounts as simple averages of the
components used to calculate its daily
LCR over the past quarter. A modified
LCR holding company would have been

11 See 78 FR 62018, 62129 (October 11, 2013).
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required to calculate all disclosed
amounts as simple averages of the
components used to calculate its
monthly LCR over the past quarter. The
proposed rule would have required a
covered company to disclose both
average unweighted amounts and
average weighted amounts, as set forth
in section 249.91(b)(2) and (3) of the
proposed rule, for the covered
company’s HQLA, cash outflow
amounts, and cash inflow amounts.

One commenter asserted that the
detailed disclosures required by the
proposed rule would create new
vulnerabilities that could exacerbate
market stresses. The commenter argued
that the public disclosure of the
granular information required by the
proposed LCR disclosure template could
precipitate or accelerate a significant
liquidity event rather than promote
market discipline as intended. The
commenter also asserted that detailed
disclosure of a covered company’s
liquid assets could constrain the
covered company’s ability to execute its
risk management and business strategies
in a stressed environment. For instance,
the commenter argued that a covered
company may find it difficult to adjust
the composition of its HQLA because of
a potential negative reaction from
market participants in response to its
LCR public disclosures or because other
market participants could use the
information in public disclosures to
“front run” the covered company’s
planned liquidity management actions.

The commenter suggested the Board’s
policy objectives would be better
achieved by requiring only disclosure of
a firms’ HQLA amount, aggregate
outflows, and aggregate inflows, which
the commenter argued would provide
the market with sufficient information
on a covered company’s liquidity profile
without resulting in the negative effects
of overly detailed disclosures. The
commenter also recommended that, in
order to mitigate the impact of short-
term fluctuations in a covered
company’s LCR, a covered company
should calculate disclosed amounts as
simple averages of the components used
to calculate its daily or monthly LCR
over a rolling six-month rolling period,
rather than over a quarter.

The final rule retains the requirement
that a covered company make its
disclosures using quarterly averages,
rather than using six-month rolling
average calculations. Extending the
averaging period from three to six
months would cause the public
disclosures to be inconsistent with a
covered company’s other public
regulatory disclosures, such as its
quarterly reporting on the FR Y-9C

Consolidated Financial Statements for
Holding Companies and its quarterly
disclosures under federal securities
laws.

The final rule requires a covered
company to make public disclosures
with the same the level of granularity
that would have been required under
the proposal. In determining the
appropriate amount of detail of the
disclosure requirements, the Board
weighed the benefits that detailed
disclosures provide, such as promoting
market discipline of firms and overall
liquidity in the funding market, against
the costs of such requirements,
including the risk that the disclosures
could potentially contribute to a
liquidity event during stress.

The disclosure requirements are
designed to provide market participants
with information on covered companies’
liquidity positions in order to enable
them to distinguish among covered
companies’ liquidity risk profiles. The
disclosure of only a firm’s HQLA
amount, aggregate outflows, and
aggregate inflows may be insufficient to
enable market participants to assess
fully the nature of a covered company’s
liquidity risk profile. On the other hand,
more granular disclosure would provide
market participants a more accurate
view of the covered company’s liquidity
risk profile and enhance covered
companies’ incentives to maintain a
robust liquidity risk profile. For
example, more detailed disclosure about
a covered company that has a high LCR,
but also exhibits high dependence on a
particular funding class or counterparty
type, would allow market participants
to better assess potential liquidity
vulnerabilities. For a covered company
with strong liquidity risk management,
more granular disclosures would also
reduce the likelihood that market
participants would react overly
negatively towards the covered
company in the event of the public
release of negative information about
the covered company or the banking
sector more generally. Without such
granular disclosure, there is a greater
likelihood that uncertainty over a
covered company’s liquidity position
would cause counterparties to cease
funding the covered company following
the release of negative information. The
granular disclosure requirements under
the proposed and final rules would
encourage covered companies to engage
in safe and sound banking practices and
strengthen financial stability, without
causing firms to bear undue costs.

Although the final rule requires
disclosure of relatively detailed
liquidity data to enhance market
participants’ understanding of firm’s

liquidity risk management, several
considerations should mitigate the
potential for the disclosures to
negatively impact a covered company or
precipitate or accelerate a significant
liquidity event during times of
idiosyncratic or market stress. As noted,
the disclosures are based on quarterly
averages. Importantly, the due dates for
the disclosures are several weeks after
the end of the quarter. This means that
the liquidity disclosures will include a
lag that provides market participants
with a broad understanding of a firm’s
medium-term liquidity position without
causing the release of current liquidity
data that could potentially negatively
affect the firm. The final rule also does
not require firms to disclose specific
asset- or transaction-level details, which
will limit the risk that the public
disclosures will constrain a covered
company’s ability to execute its risk
management and business strategies.

The proposed rule would have
required a covered company to disclose
its average HQLA amount, average total
net cash outflow amount, and average
LCR. A covered company’s HQLA
amount and total net cash outflow
amount are the numerator and the
denominator of the LCR, respectively,
and thus, are important to help market
participants and other parties
understand the liquidity risk profile of
a covered company and compare risk
profiles across companies.

At a more granular level, to describe
the quality and composition of a
covered company’s HQLA amount, the
proposed rule would have required a
covered company to disclose its average
amount of eligible HQLA,12 as well as
the average amounts of eligible level 1,
level 2A, and level 2B liquid assets to
identify the quality and composition of
a company’s HQLA amount.'3 The
proposed rule would have required the
disclosure of both average unweighted
amounts and average weighted amounts
of eligible HQLA and eligible level 1,
level 2A, and level 2B liquid assets. The
proposed rule also would have required
a covered company to disclose both the
average unweighted amounts and
average weighted amounts of its cash
outflows and inflows. This information
helps identify the short-term liquidity
risks facing a firm and, in particular,
potential sources of liquidity strains
during a period of market stress.

In the SUPPLEMENTARY INFORMATION
section of the proposed rule, the Board
clarified three points regarding a

12Eligible HQLA are high-quality liquid assets
that meet the requirements set forth in 12 CFR
249.22.

13 See 12 CFR 249.20-249.22.
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covered company’s required
quantitative disclosures. First, the Board
noted that the average values disclosed
for the HQLA amount, total net cash
outflow amount, and the LCR (rows 29,
32, and 33 of the LCR disclosure
template) may not equal the calculation
of those values using component values
reported in rows 1 through 28 of the
LCR disclosure template. This lack of
equivalence is due to technical factors
such as the application of the level 2
liquid asset caps, the total inflow cap
and, for modified LCR holding
companies, the application of the 0.7
factor to total net cash outflows. The
application of the asset and inflow caps
and modified LCR requirement’s 0.7
factor may affect a covered company’s
LCR calculation in varying degrees
across the calculation dates used to
determine the average values that are
required to be disclosed in rows 29, 32,
and 33 of the LCR disclosure template
and, thus, would affect the averages for
the covered company’s HQLA amount,
total net cash outflow amount, and the
LCR. The LCR disclosure template
includes a footnote that highlights this
difference.

Second, because a modified LCR
holding company is not required to
calculate a maturity mismatch add-on
calculation amount under the modified
LCR requirement, ! it would not have
been required to disclose amounts in
row 30 or 31 of the LCR disclosure
template, which each relate to the
maturity mismatch add-on amount
calculation.

Third, while the proposed rule would
have required a modified LCR holding
company to disclose its average total net
cash outflow amount after applying a
factor of 0.7 (which reflects the fact that
modified LCR holding companies are
required to apply a factor of 0.7 to its
average total net cash outflow amount
under section 249.63 of the LCR rule),
the proposed rule would have required
a modified LCR holding company to
disclose its average cash outflows and
cash inflows without applying the factor
of 0.7.

The Board did not receive comments,
other than those described above, on
these aspects of the proposal, and the
final rule adopts these aspects without
modification.

14 A covered company, other than a modified LCR
holding company, is required to calculate a
maturity mismatch add-on under 12 CFR 249.30(b)
to address liquidity risks posed by maturity
mismatches between a covered company’s outflows
and inflows during the LCR rule’s prospective 30
calendar-day period.

C. Qualitative Disclosure Requirements

Under the proposed rule, a covered
company would have been required to
provide a “sufficient” qualitative
discussion of its LCR. This discussion
was intended to complement the
quantitative disclosure requirements. In
this regard, the proposed rule included
a list of potentially relevant items for
the covered company to address in its
qualitative disclosures: (1) The main
drivers of the LCR; (2) changes in the
LCR over time; (3) the composition of
eligible HQLA; (4) concentration of
funding sources; (5) derivative
exposures and potential collateral calls;
(6) currency mismatch in the LCR; (7)
the covered company’s centralized
liquidity management function and its
interaction with other functional areas
of the covered company; and (8) other
inflows and outflows in the LCR that are
not specifically identified by the
required quantitative disclosures, but
that the covered company considers to
be relevant to facilitate an
understanding of its liquidity risk
profile. The proposed rule also would
have required that a covered company
provide a brief discussion of any
significant changes that have occurred
since the end of the quarter (i.e., during
the period following the quarter for
which a covered company has prepared
its LCR disclosures) such that current or
previous quantitative disclosures were
no longer reflective of a covered
company’s current liquidity risk profile.

Two commenters argued that the
qualitative disclosure requirement
should be better aligned with public
disclosures required by other
regulations. The commenters requested
that a covered company only be
required to provide a qualitative
discussion of items that are ““material”
to the firm’s LCR, rather than items that
are “‘significant” or “relevant” to a
firm’s LCR, as would have been required
under the proposed rule. The
commenters argued that adopting a
materiality standard that is consistent
with disclosure requirements applicable
under other public disclosure regimes,
notably federal securities laws, would
be less confusing and ensure that
covered companies approach the
required disclosures in a consistent
manner. In addition, one commenter
argued that qualitative public
disclosures should include an
exemption, similar to that in the Board’s
risk-based capital rules, for disclosure of
certain confidential or proprietary
financial information.

In response to the commenters’
concerns, the final rule clarifies that a
covered company is not required to

include in its qualitative disclosures any
information that is proprietary or
confidential. Rather, the covered
company would only be required to
disclose general information about those
subjects and provide a reason why the
specific information has not been
disclosed.

The final rule continues to use the
term ‘‘significant” to describe items
affecting a covered company’s LCR
about which a covered company should
provide a qualitative discussion.
However, in response to concerns raised
by commenters, the Board agrees with
commenters that a covered company
may assess the relevant qualitative
disclosures based on their materiality.
Information is regarded as material for
purposes of the disclosure requirements
in the final rule if the omission or
misstatement of the information could
change or influence the assessment or
decision of a user relying on that
information for the purpose of making
investment decisions. This approach is
consistent with the standards in the
Board’s risk-based capital rules, which
also use a concept of materiality to
inform the qualitative disclosure
requirements required under those
rules.15

The proposed rule’s requirement that
a covered company provide a qualitative
discussion of the main drivers of its LCR
and any changes in its LCR over time,
to the extent such changes were
significant, was intended to include a
discussion of the causes of any such
changes. However, in order to avoid any
confusion, the final rule has been
revised to state explicitly that, in
addition to discussing any changes in its
LCR over time, a covered company
should also include a discussion of the
causes of such changes. Changes in risk
management strategies or
macroeconomic conditions are
examples of the type of causes that
could potentially cause a change to a
covered company’s LCR and that, if
significant, would have to be discussed
in the firm’s qualitative disclosures.

In addition, the final rule eliminates
the requirement that a covered company
provide a brief discussion of any
significant changes that have occurred
since the end of the quarter that would
cause its quarter-end quantitative
disclosures to no longer reflect its
liquidity profile. Although it was not
the intended result, this requirement
could have been interpreted to require
a covered company to disclose
information about specific and recent
developments in its liquidity risk
profile, which could include short-term

15 See 78 CFR 62018, 62129 (October 11, 2013).
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volatility of a firm’s LCR. The disclosure
of this information could have
potentially adverse effects on a covered
company, or precipitate or accelerate a
significant liquidity event during times
of idiosyncratic or market stress.
Moreover, such a requirement would
have been at odds with the final rule’s
requirement that all disclosed amounts
be calculated as quarterly averages and
that due dates for the disclosures be
several weeks after the end of the
quarter. For these reasons, the final rule
does not include this requirement.

As noted above, the proposed rule
would have required a covered
company to provide a qualitative
discussion of its LCR and would have
included an illustrative list of
potentially relevant items that a firm
could discuss, to the extent relevant to
its LCR. Among the illustrative list of
potentially relevant items was “other
inflows and outflows in the LCR that are
not specifically identified by the
required quantitative disclosures, but
that the covered company considers to
be relevant to facilitate an
understanding of its liquidity risk
profile.” The Board has determined that
this item is redundant of the proposed
rule’s general requirement that a firm
must provide a qualitative discussion of
its LCR. For this reason, the final rule
eliminates this example.

III. Transition and Timing

The proposed compliance dates for
the public disclosure requirements
would have differed based on the size,
complexity, and potential systemic
impact of the covered companies that
currently are subject to the LCR rule.
The proposed rule would have required
covered companies that have $700
billion or more in total consolidated
assets or $10 trillion or more in assets
under custody to comply with the
proposed public disclosure
requirements beginning on July 1, 2016.
Other covered companies, not including
modified LCR holding companies,
would have been required to comply
with the proposed public disclosure
requirements beginning on July 1, 2017.
These proposed compliance dates
would have required covered companies
that are currently subject to the LCR rule
to comply with the proposed public
disclosure requirements one year after
the date that they were required to
calculate their LCR on a daily basis.16

16 Under section 249.50 of the LCR rule, covered
companies that have $700 billion or more in total
consolidated assets or $10 trillion or more in assets
under custody were required to calculate their LCR
on a daily basis beginning on July 1, 2015, and
other covered companies (other than modified LCR

The proposed rule would have required
modified LCR holding companies to
comply with the public disclosure
requirements beginning on January 1,
2018.

One commenter argued that covered
companies need additional time to
comply with the public disclosure
requirements in order to align their
existing liquidity data reporting
processes under the FR 2052a report
with the LCR public disclosure
requirements. The commenter also
asserted that a longer transition period
was necessary so that covered
companies would have sufficient time
to clarify certain aspects of their LCR
calculations with the agencies to ensure
that the disclosed LCR data is calculated
consistently across covered companies.

In response to the comments, the final
rule extends the implementation
timeline nine months such that a
covered company currently subject to
the LCR rule would be required to make
LCR public disclosures approximately
five calendar quarters after the covered
company’s liquidity information has
been required to be submitted on the FR
2052a report.17 The effect of this
extension will be to require covered
companies that have $700 billion or
more in total consolidated assets or $10
trillion or more in assets under custody
to comply with the public disclosure
requirements beginning on April 1,
2017. Other covered companies, other
than modified LCR holding companies,
will be required to comply with the
public disclosure requirements
beginning on April 1, 2018. Modified
LCR holding companies that are
currently subject to the modified LCR
rule will be required to comply with the
public disclosure requirements
beginning on October 1, 2018.

A covered company that becomes
subject to the LCR rule in the future will
be required to make its first public
disclosures for the calendar quarter that
starts on its LCR rule compliance date
(i.e., three months after the company
becomes subject to the LCR rule).
During the time such company is
required to calculate the LCR monthly

holding companies) were required to calculate their
LCR on a daily basis beginning on July 1, 2016.

17 The compliance dates for the FR 2052a report
are based on the size of the reporter. Firms with
total consolidated assets of $700 billion or more or
$10 trillion in assets under custody are already
subject to the FR 2052a report. Other firms will be
phased in to reporting on this form through January
2018. For a covered company that is a subsidiary
of a foreign banking organization (“FBO”), the
covered company would be required to disclose
publicly its LCR once the parent FBO had been
required to submit information on the FR2052a
report with respect to the covered company for a
full year.

pursuant to 12 CFR 249.1(b)(2)(ii),*8 the
company would be required to calculate
all disclosed amounts as simple
averages of the components used to
calculate its monthly LCR over the
quarter. A modified LCR holding
company that becomes subject to the
modified LCR requirement in the future
will be required to make its first public
disclosures for the calendar quarter that
begins eighteen months after the date it
becomes subject to the modified LCR
requirement. For example, if a modified
LCR holding company becomes subject
to the modified LCR requirement
beginning in January 2018, the final rule
would require that company to comply
with public disclosure requirements
beginning July 1, 2019.

IV. Amendment to the Modified LCR
Requirement

A company that becomes subject to
the modified LCR requirement is
currently required to comply with the
requirement on the first day of the first
quarter after which the company’s total
consolidated assets equal $50 billion or
more. As noted in the Supplemental
Information section in the proposed
rule, this compliance date may not
provide sufficient time for these
companies to build the systems required
to calculate the LCR. In light of this
operational challenge, the proposed rule
would have amended the modified LCR
requirement to provide these companies
with a full year to come into compliance
with the LCR requirement after
becoming subject to the rule. The Board
is clarifying that a covered company
subject to the full LCR requirement that
subsequently becomes subject to the
modified requirement (e.g., following a
decrease in the covered company’s
consolidated assets or on-balance sheet
foreign exposure below the thresholds
specified in section 249.1(b) of the LCR
rule at the most recent year-end) would
be required to comply with the modified
LCR requirement (including the
disclosure requirement) immediately
upon becoming subject to the
requirement. In this case, the covered
company would already have the
systems in place to calculate the LCR
and would not need additional time to
come into compliance with the
modified LCR requirement.

The Board received no comments on
this aspect of the proposed rule. The
final rule includes this amendment to

18 Under 12 CFR 249.1(b)(2)(ii), a covered
company that becomes subject to the LCR rule after
September 30, 2014 must calculate the LCR on a
monthly basis from April 1 to December 31 of the
year in which the covered company becomes
subject to the LCR rule, and thereafter the covered
company must calculate the LCR on a daily basis.
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the modified LCR requirement without
modification.

V. Plain Language

Section 722 of the Gramm-Leach
Bliley Act 19 requires the Board to use
plain language in all proposed and final
rules published after January 1, 2000.
The Board sought to present the
proposed rule in a simple and
straightforward manner and did not
receive any comments on the use of
plain language.

VI. Regulatory Flexibility Act

The Regulatory Flexibility Act, 5
U.S.C. 601 et seq. (RFA), generally
requires that an agency prepare and
make available for public comment an
initial RFA analysis in connection with
a notice of proposed rulemaking.2° The
Board solicited public comment on this
rule in a notice of proposed rulemaking
and has since considered the potential
impact of this final rule on small
entities in accordance with section 604
of the RFA. The Board received no
public comments related to the initial
RFA analysis in the proposed rule from
the Chief Council for Advocacy of the
Small Business Administration or from
the general public. Based on the Board’s
analysis, and for the reasons stated
below, the Board believes that the final
rule will not have a significant
economic impact on a substantial
number of small entities.

Under regulations issued by the Small
Business Administration, a “small
entity” includes a depository
institution, bank holding company, or
savings and loan holding company with
total assets of $550 million or less (a
small banking organization). As of June
30, 2016, there were approximately 594
small state member banks, 3,203 small
bank holding companies, and 162 small
savings and loan holding companies.

As discussed above, the final rule
requires certain companies that are
subject to the LCR rule to disclose
publicly information about components
of their LCR. The final rule does not
apply to “small entities” and applies
only to the following Board-regulated
institutions: (1) All bank holding
companies and certain savings and loan
holding companies that, in each case,
have $50 billion or more in total
consolidated assets or $10 billion or
more in total consolidated on-balance
sheet foreign exposure; and (2) nonbank
financial companies designated by the
Financial Stability Oversight Council for
Board supervision to which the Board

19 Pyblic Law 106-102, 113 Stat. 1338, 1471, 12
U.S.C. 4809.
20 See 5 U.S.C. 603(a).

has applied the LCR Rule by separate
rule or order. Companies that are subject
to the final rule therefore substantially
exceed the $550 million asset threshold
at which a banking entity is considered
a “‘small entity” under SBA regulations.

No small bank holding company,
savings and loan holding company, or
state member bank would be subject to
the rule, so there would be no
additional projected compliance
requirements imposed on small bank
holding companies, small savings and
loan holding companies, or small state
member banks.

The Board believes that the final rule
will not have a significant impact on
small banking organizations supervised
by the Board and therefore believes that
there are no significant alternatives to
the rule that would reduce the economic
impact on small banking organizations
supervised by the Board.

VII. Paperwork Reduction Act

Certain provisions of the final rule
contain “collection of information”
requirements within the meaning of the
Paperwork Reduction Act of 1995, 44
U.S.C. 3501-3521 (PRA). In accordance
with the requirements of the PRA, the
Board may not conduct or sponsor, and
the respondent is not required to
respond to, an information collection
unless it displays a currently valid
Office of Management and Budget
(OMB) control number. The Board’s
OMB control number is 7100-0367 and
will be extended, with revision. The
Board reviewed the final rule under the
authority delegated to the Board by
OMB. The final rule contains
requirements subject to the PRA. The
disclosure requirements are found in
sections 249.64, 249.90, and 249.91. The
Board did not receive any public
comments on the PRA analysis.

The Board has a continuing interest in
the public’s opinions of collections of
information. At any time, commenters
may submit comments regarding the
burden estimate, or any other aspect of
this collection of information, including
suggestions for reducing the burden, to
the addresses listed in the ADDRESSES
section. A copy of the comments may
also be submitted to the OMB desk
officer (1) by mail to U.S. Office of
Management and Budget, New
Executive Office Building, Room 10235,
725 17th Street NW., Washington, DC
20503; (2) by fax to 202—395-6974; or
(3) by email to: oira_submission@
omb.eop.gov.

Proposed Information Collection

Title of Information Collection:
Reporting, Recordkeeping, and
Disclosure Requirements associated

with the Liquidity Risk Measurement
Standards (Regulation WW).

Frequency of Response: Event
generated, monthly, quarterly, annually.

Affected Public: Insured state member
banks, bank holding companies, savings
and loan holding companies, and
nonbank financial companies
supervised by the Board, and any
subsidiary thereof.

Current Actions: The final rule
requires a depository institution holding
company and nonbank financial
company subject to the LCR (covered
company) to disclose publicly
information about certain components
of its LCR calculation in a standardized
tabular format and include a discussion
of factors that have a significant effect
on its LCR. Public disclosure of
information about covered company
LCR calculations will help market
participants and other parties
consistently assess the liquidity risk
profile of covered companies. Under the
final rule, a covered company is
required to provide timely public
disclosures each calendar quarter. A
covered company is required to include
the completed disclosure template on its
public internet site or in a public
financial or other public regulatory
report and make its disclosures
available to the public for at least five
years from the time of the initial
disclosure.

A covered company must disclose
publicly the information required under
subpart ] beginning on April 1, 2017, if
the covered company is subject to the
transition period under section
249.50(a) or April 1, 2018, if the covered
company is subject to the transition
period under section 249.50(b). For
modified LCR holding companies, the
final rule would require them to comply
with the public disclosure requirements
beginning on October 1, 2018.

Under the final rule, quantitative
disclosures will convey information
about a covered company’s high-quality
liquid assets (HQLA) and short-term
cash flows, thereby providing insight
into a covered company’s liquidity risk
profile. Consistent with the BCBS
common template, the final rule
requires a covered company to disclose
both average unweighted amounts and
average weighted amounts for the
covered company’s HQLA, cash outflow
amounts, and cash inflow amounts. A
covered company is also required to
calculate all disclosed amounts as
simple averages of the components used
to calculate its daily LCR over a
calendar quarter, except that modified
LCR holding companies are required to
calculate all disclosed amounts as
simple averages of the components used
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to calculate their monthly LCR. A
covered company is required to
calculate all disclosed amounts on a
consolidated basis and express the
results in millions of U.S. dollars or as
a percentage, as applicable.

In addition, the final rule requires a
covered company to provide a
discussion of certain features of its LCR.
A covered company’s qualitative
discussion may include, but does not
have to be limited to, the following
items: (1) The main drivers of the LCR;
(2) changes in the LCR over time and
causes of such changes; (3) the
composition of eligible HQLA; (4)
concentration of funding sources; (5)
derivative exposures and potential
collateral calls; (6) currency mismatch
in the LCR; and (7) the covered
company’s centralized liquidity
management function and its interaction
with other functional areas of the
covered company.

Estimated Paperwork Burden

Estimated Burden per Response:
Reporting—0.25 hours; recordkeeping—
10 hours and 100 hours; disclosure—24
hours.

Frequency: Reporting—monthly,
quarterly, and annually;
recordkeeping—annually; disclosure—
quarterly.

Estimated Number of Respondents: 39
(only 35 respondents are affected by the
new disclosure requirements).

Current Total Estimated Annual
Burden: Reporting—13 hours;
recordkeeping—1,080 hours.

Proposed Total Estimated Annual
Burden: Reporting—13 hours;
recordkeeping—1,080 hours;
disclosure—3,360 hours.

VIII. Riegle Community Development
and Regulatory Improvement Act of
1994

Section 302 of the Riegle Community
Development and Regulatory
Improvement Act of 1994 (RCDRIA)
requires a Federal banking agency, in
determining the effective date and
administrative compliance requirements
for new regulations that impose
additional reporting, disclosure, or other
requirements on insured depository
institutions, to consider any
administrative burdens that such
regulations would place on depository
institutions, and the benefits of such
regulations, consistent with the
principles of safety and soundness and
the public interest. In addition, new
regulations that impose additional
reporting disclosures or other new
requirements on insured depository
institutions generally must take effect
on the first day of a calendar quarter

which begins on or after the date on
which the regulations are published in
final form.21 Section 302 of the RCDRIA
does not apply to this final rule because
the final rule does not prescribe
additional reporting, disclosures, or
other new requirements on insured
depository institutions. As discussed
above in the Supplementary Information
section, the final rule only applies to (1)
all bank holding companies and certain
savings and loan holding companies
that, in each case, have $50 billion or
more in total consolidated assets or $10
billion or more in total consolidated on-
balance sheet foreign exposure; and (2)
nonbank financial companies
designated by the Financial Stability
Oversight Council for Board supervision
to which the Board has applied the LCR
rule by separate rule or order.
Nevertheless, the final rule becomes
effective on April 1, 2017, the first day
of a calendar quarter.

List of Subjects in 12 CFR Part 249

Administrative practice and
procedure, Banks, banking, Federal
Reserve System, Holding companies,
Liquidity, Reporting and recordkeeping
requirements.

Authority and Issuance

For the reasons stated in the
preamble, the Board amends part 249 of
chapter II of title 12 of the Code of
Federal Regulations as follows:

PART 249—LIQUIDITY RISK
MEASUREMENT STANDARDS
(REGULATION WW)

m 1. The authority citation for part 249
continues to read as follows:

Authority: 12 U.S.C. 248(a), 321-338a,
481-486, 1467a(g)(1), 1818, 1828, 1831p—1,
18310-1, 1844(b), 5365, 5366, 5368.

m 2. Amend § 249.60 by revising
paragraph (c)(2) to read as follows:

§249.60 Applicability.

* * * * *

(C] R

(2) A Board-regulated institution that
first meets the threshold for
applicability of this subpart under
paragraph (a) of this section after
September 30, 2014, must comply with
the requirements of this subpart one
year after the date it meets the threshold
set forth in paragraph (a); except that a
Board-regulated institution that met the
applicability criteria in § 249.1(b)
immediately prior to meeting this
threshold must comply with the
requirements of this subpart beginning
on the first day of the first quarter after

2112 U.S.C. 4802(b).

which it meets the threshold set forth in
paragraph (a) of this section.

m 3. Add § 249.64 to subpart G to read

as follows:

§249.64 Disclosures.

(a) Effective October 1, 2018, a
covered depository institution holding
company subject to this subpart must
disclose publicly the information
required under subpart J of this part
each calendar quarter, except as
provided in paragraph (b) of this
section.

(b) Effective 18 months after a covered
depository institution holding company
first becomes subject to this subpart
pursuant to § 249.60(c)(2), the covered
depository institution holding company
must provide the disclosures required
under subpart J of this part each
calendar quarter.

Subparts H and | [Reserved]

m 4. Add reserved subparts H and L.

m 5. Add subpart ], consisting of
§§249.90 and 249.91, to read as follows:

Subpart J—Disclosures

Sec.

249.90 Timing, method and retention of
disclosures.

249.91 Disclosure requirements.

§249.90 Timing, method and retention of
disclosures.

(a) Applicability. A covered
depository institution holding company
or covered nonbank company that is
subject to the minimum liquidity
standards and other requirements of this
part under § 249.1 must disclose
publicly all the information required
under this subpart.

(b) Timing of disclosure. (1) A covered
depository institution holding company
or covered nonbank company subject to
this subpart must provide timely public
disclosures each calendar quarter of all
the information required under this
subpart.

(2) A covered depository institution
holding company or covered nonbank
company subject to this subpart must
provide the disclosures required by this
subpart for the calendar quarter
beginning on:

(i) April 1, 2017, and thereafter if the
covered depository institution holding
company is subject to the transition
period under § 249.50(a); or

(ii) April 1, 2018, and thereafter if the
covered depository institution holding
company or covered nonbank holding
company is subject to the transition
period under § 249.50(b).

(3) A covered depository institution
holding company or covered nonbank
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company that is subject to the minimum
liquidity standard and other
requirements of this part pursuant to
§ 249.1(b)(2)(ii), must provide the
disclosures required by this subpart for
the first calendar quarter beginning no
later than the date it is first required to
comply with the requirements of this
part pursuant to § 249.1(b)(2)(ii).

(c) Disclosure method. A covered
depository institution holding company

or covered nonbank company subject to

this subpart must disclose publicly, in
a direct and prominent manner, the

information required under this subpart
on its public internet site or in its public

financial or other public regulatory
reports.

(d) Availability. The disclosures
provided under this subpart must
remain publicly available for at least

five years after the initial disclosure
date.

§249.91

(a) General. A covered depository
institution holding company or covered
nonbank company subject to this
subpart must disclose publicly the
information required by paragraph (b) of
this section in the format provided in
the following table.

Disclosure requirements.

TABLE 1 TO § 249.91(A)—DISCLOSURE TEMPLATE

XX/XXIXXXX to YY/YY/IYYYY
(in millions of U.S. dollars)

Average Average
unweighted weighted
amount amount

High-Quality Liquid Assets:

1. Total eligible high-quality liquid assets (HQLA), of which:

2. Eligible level 1 liquid assets.

3. Eligible level 2A liquid assets.

4. Eligible level 2B liquid assets.
Cash Outflow Amounts:

5. Deposit outflow from retail customers and counterparties, of which:

6. Stable retail deposit outflow.
7. Other retail funding outflow.
8. Brokered deposit outflow.

9. Unsecured wholesale funding outflow, of which:

10. Operational deposit outflow.
11. Non-operational funding outflow.
12. Unsecured debt outflow.

13. Secured wholesale funding and asset exchange outflow.
14. Additional outflow requirements, of which:
15. Outflow related to derivative exposures and other collateral requirements.

16. Outflow related to credit and liquidity facilities including unconsolidated structured transactions and

mortgage commitments.

17. Other contractual funding obligation outflow.
18. Other contingent funding obligations outflow.

19. Total Cash Outflow.
Cash Inflow Amounts:

20. Secured lending and asset exchange cash inflow.

21. Retail cash inflow.

22. Unsecured wholesale cash inflow.
23. Other cash inflows, of which:.

24. Net derivative cash inflow.

25. Securities cash inflow.

26. Broker-dealer segregated account inflow.

27. Other cash inflow.
28. Total Cash Inflow.

Average Amount 1

29. HQLA Amount.

30. Total Net Cash Outflow Amount Excluding the Maturity Mismatch Add-on.

31. Maturity Mismatch Add-on.
32. Total Net Cash Outflow Amount.
33. Liquidity Coverage Ratio (%).

1The amounts reported in this column may not equal the calculation of those amounts using component amounts reported in rows 1-28 due to
technical factors such as the application of the level 2 liquid asset caps, the total inflow cap, and for depository institution holding companies
subject to subpart G, the application of the modification to total net cash outflows.

(b) Calculation of disclosed average
amounts—(1) General. (i) A covered
depository institution holding company
or covered nonbank company subject to
this subpart must calculate its disclosed
average amounts:

(A) On a consolidated basis and

presented in millions of U.S. dollars or
as a percentage, as applicable; and

(B) With the exception of amounts
disclosed pursuant to paragraphs (c)(1),
(c)(5), (c)(9), (c)(14), (c)(19), (c)(23), and
(c)(28) of this section, as simple
averages of daily amounts over the
calendar quarter;

(ii) A covered depository institution
holding company that is required to
calculate its liquidity coverage ratio on
a monthly basis pursuant to § 249.61

must calculate its disclosed average
amounts as provided in paragraph
(b)(1)(i), except that those amounts must
be calculated as simple averages of
monthly amounts over a calendar
quarter;

(iii) A covered depository institution
holding company or covered nonbank
company subject to this subpart must
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disclose the beginning date and end
date for each calendar quarter.

(2) Calculation of average unweighted
amounts. (i) A covered depository
institution holding company or covered
nonbank company subject to this
subpart must calculate the average
unweighted amount of HQLA as the
average amount of eligible HQLA that
meet the requirements specified in
§§249.20 and 249.22 and is calculated
prior to applying the haircuts required
under § 249.21(b) to the amounts of
eligible HQLA.

(ii) A covered depository institution
holding company or covered nonbank
company subject to this subpart must
calculate the average unweighted
amount of cash outflows and cash
inflows before applying the outflow and
inflow rates specified in §§249.32 and
249.33, respectively.

(3) Calculation of average weighted
amounts. (i) A covered depository
institution holding company or covered
nonbank company subject to this
subpart must calculate the average
weighted amount of HQLA after
applying the haircuts required under
§ 249.21(b) to the amounts of eligible
HQLA.

(ii) A covered depository institution
holding company or covered nonbank
company subject to this subpart must
calculate the average weighted amount
of cash outflows and cash inflows after
applying the outflow and inflow rates
specified in §§ 249.32 and 249.33,
respectively.

(c) Quantitative disclosures. A
covered depository institution holding
company or covered nonbank company
subject to this subpart must disclose all
the information required under Table 1
to § 249.91(a)—Disclosure Template,
including:

(1) The sum of the average
unweighted amounts and average
weighted amounts calculated under
paragraphs (c)(2) through (4) of this
section (row 1);

(2) The average unweighted amount
and average weighted amount of level 1
liquid assets that are eligible HQLA
under § 249.21(b)(1) (row 2);

(3) The average unweighted amount
and average weighted amount of level
2A liquid assets that are eligible HQLA
under §249.21(b)(2) (row 3);

(4) The average unweighted amount
and average weighted amount of level
2B liquid assets that are eligible HQLA
under § 249.21(b)(3) (row 4);

(5) The sum of the average
unweighted amounts and average
weighted amounts of cash outflows
calculated under paragraphs (c)(6)
through (8) of this section (row 5);

(6) The average unweighted amount
and average weighted amount of cash
outflows under § 249.32(a)(1) (row 6);

(7) The average unweighted amount
and average weighted amount of cash
outflows under § 249.32(a)(2) through
(5) (row 7);

(8) The average unweighted amount
and average weighted amount of cash
outflows under § 249.32(g) (row 8);

(9) The sum of the average
unweighted amounts and average
weighted amounts of cash outflows
calculated under paragraphs (c)(10)
through (12) of this section (row 9);

(10) The average unweighted amount
and average weighted amount of cash
outflows under § 249.32(h)(3) and (4)
(row 10);

(11) The average unweighted amount
and average weighted amount of cash
outflows under § 249.32(h)(1), (2), and
(5), excluding (h)(2)(ii) (row 11);

(12) The average unweighted amount
and average weighted amount of cash
outflows under § 249.32(h)(2)(ii) (row
12);

(13) The average unweighted amount
and average weighted amount of cash
outflows under § 249.32(j) and (k) (row
13);

(14) The sum of the average
unweighted amounts and average
weighted amounts of cash outflows
calculated under paragraphs (c)(15) and
(16) of this section (row 14);

(15) The average unweighted amount
and average weighted amount of cash
outflows under § 249.32(c) and (f) (row
15);

(16) The average unweighted amount
and average weighted amount of cash
outflows under § 249.32(b), (d), and (e)
(row 16);

(17) The average unweighted amount
and average weighted amount of cash
outflows under § 249.32(1) (row 17);

(18) The average unweighted amount
and average weighted amount of cash
outflows under § 249.32(i) (row 18);

(19) The sum of average unweighted
amounts and average weighted amounts
of cash outflows calculated under
paragraphs (c)(5), (9), (13), (14), (17),
and (18) of this section (row 19);

(20) The average unweighted amount
and average weighted amount of cash
inflows under § 249.33(f) (row 20);

(21) The average unweighted amount
and average weighted amount of cash
inflows under § 249.33(c) (row 21);

(22) The average unweighted amount
and average weighted amount of cash
inflows under § 249.33(d) (row 22);

(23) The sum of average unweighted
amounts and average weighted amounts
of cash inflows calculated under
paragraphs (c)(24) through (27) of this
section (row 23);

(24) The average unweighted amount
and average weighted amount of cash
inflows under § 249.33(b) (row 24);

(25) The average unweighted amount
and average weighted amount of cash
inflows under § 249.33(e) (row 25);

(26) The average unweighted amount
and average weighted amount of cash
inflows under § 249.33(g) (row 26);

(27) The average unweighted amount
and average weighted amount of cash
inflows under § 249.33(h) (row 27);

(28) The sum of average unweighted
amounts and average weighted amounts
of cash inflows reported under
paragraphs (c)(20) through (23) of this
section (row 28);

(29) The average amount of the HQLA
amounts as calculated under § 249.21(a)
(row 29);

(30) The average amount of the total
net cash outflow amounts excluding the
maturity mismatch add-on as calculated
under § 249.30(a)(1) and (2) (row 30);

(31) The average amount of the
maturity mismatch add-ons as
calculated under § 249.30(b) (row 31);

(32) The average amount of the total
net cash outflow amounts as calculated
under § 249.30 or § 249.63, as applicable
(row 32);

(33) The average of the liquidity
coverage ratios as calculated under
§249.10(b) (row 33).

(d) Qualitative disclosures. (1) A
covered depository institution holding
company or covered nonbank company
subject to this subpart must provide a
qualitative discussion of the factors that
have a significant effect on its liquidity
coverage ratio, which may include the
following:

(i) The main drivers of the liquidity
coverage ratio;

(ii) Changes in the liquidity coverage
ratio over time and causes of such
changes;

(iii) The composition of eligible
HQLA;

(iv) Concentration of funding sources;

(v) Derivative exposures and potential
collateral calls;

(vi) Currency mismatch in the
liquidity coverage ratio; or

(vii) The centralized liquidity
management function of the covered
depository institution holding company
or covered nonbank company and its
interaction with other functional areas
of the covered depository institution
holding company or covered nonbank
company.

(2) If a covered depository institution
holding company or covered nonbank
company subject to this subpart believes
that the qualitative discussion required
in paragraph (d)(1) of this section would
prejudice seriously its position by
resulting in public disclosure of specific
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commercial or financial information
that is either proprietary or confidential
in nature, the covered depository
institution holding company or covered
nonbank company is not required to
include those specific items in its
qualitative discussion, but must provide
more general information about the
items that had a significant effect on its
liquidity coverage ratio, together with
the fact that, and the reason why, more
specific information was not discussed.
By order of the Board of Governors of the
Federal Reserve System, December 19, 2016.
Robert deV. Frierson,
Secretary of the Board.
[FR Doc. 2016-30859 Filed 12-23-16; 8:45 am)]
BILLING CODE P

FEDERAL RESERVE SYSTEM

12 CFR Part 261
[Docket No. R—1556]
RIN 7100 AE 65

Rules Regarding Availability of
Information

AGENCIES: Board of Governors of the
Federal Reserve System (“Board”).

ACTION: Interim final rule.

SUMMARY: The Board is adopting, and
inviting comment on, an interim final
rule to amend its regulations for
processing requests under the Freedom
of Information Act (“FOIA”) pursuant to
the FOIA Improvement Act of 2016 (the
“Act”). The amendments clarify and
update procedures for requesting
information from the Board, extend the
deadline for administrative appeals, and
add information on dispute resolution
services.

DATES: This interim final rule is
effective December 27, 2016. Comments
should be received on or before
February 27, 2017.

ADDRESSES: You may submit comments,
identified by Docket No. R—1556 and
RIN No. 7100 AE-65, by any of the
following methods:

e Agency Web site: http://
www.federalreserve.gov. Follow the
instructions for submitting comments at
http://www.federalreserve.gov/
generalinfo/foia/ProposedRegs.cfm.

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Email: regs.comments@
federalreserve.gov. Include the docket
number in the subject line of the
message.

e Fax:(202) 452—-3819 or (202) 452—
3102.

e Mail: Robert deV. Frierson,
Secretary, Board of Governors of the
Federal Reserve System, 20th Street and
Constitution Avenue NW., Washington,
DC 20551.

All public comments will be made
available on the Board’s Web site at
http://www.federalreserve.gov/
generalinfo/foia/ProposedRegs.cfm as
submitted, unless modified for technical
reasons. Accordingly, your comments
will not be edited to remove any
identifying or contact information.
Public comments may also be viewed
electronically or in paper form in Room
3515, 1801 K Street (between 18th and
19th Streets NW.), Washington, DC
20006, between 9:00 a.m. and 5:00 p.m.
on weekdays.

FOR FURTHER INFORMATION CONTACT:

Board: Katherine Wheatley, Associate
General Counsel, (202) 452—-3779; or
Misty Mirpuri, Senior Attorney, (202)
452-2597; Board of Governors of the
Federal Reserve System, 20th and C
Streets NW., Washington, DC 20551.

SUPPLEMENTARY INFORMATION:

I. Background

This interim rule reflects changes to
the Board’s Rules Regarding Availability
of Information (‘“Board’s Rules”’)
required by the FOIA Improvement Act
of 2016 (the “Improvement Act”).? The
Improvement Act addresses a range of
procedural issues, including
requirements that agencies establish a
minimum of 90 days for requesters to
file an administrative appeal and that
they provide dispute resolution services
at various times throughout the FOIA
process. Accordingly, the Board is
adopting this interim final rule to
comply with the statutory requirements
of the Improvement Act.

II. Description of the Final Rule

This interim final rule makes
conforming amendments throughout
part 261 of the Board’s Rules to adopt
the statutory exemptions and exceptions
required by the Improvement Act. It also
explains general policies and
procedures for requesters seeking access
to records and for processing requests
by the Board’s Freedom of Information
Office.

Section 261.10—Published
information. The Improvement Act
requires agencies to make certain
records available in an electronic
format. Thus, we are amending this
section to include language that the
Index to Board Actions will be
maintained in an electronic format. In
addition, we are removing the reference
to the pedestrian entrance for

1Public Law 114-185, 130 Stat. 538 (2016).

Publications Services because it is no
longer accurate.

Section 261.11—Records available for
public inspection. We are amending this
section, including its heading, to clarify
when and how the Board’s records will
be available for public inspection.
Specifically, we are removing references
to “copying” and adding in the text of
the rule that records will be available
“in an electronic format” to reflect the
Improvement Act’s change.2 We are also
removing outdated information about
records created after 1996 and incorrect
information about procedures for
obtaining certain reporting forms from
the National Technical Information
Service. As required by the
Improvement Act, this section will now
also provide that the Board will make
available for public inspection records
that have been released under section
261.12 and have been requested three or
more times.

Section 261.12—Records available to
public upon request. We are amending
this section to remove one of the Board’s
FOI Office’s incorrect facsimile number
and adding the Board’s Web site address
for individuals to submit FOIA requests
to the Board online.

Section 261.13—Processing requests.
We are amending this section to
describe the process for the Board to
extend its time for response in unusual
circumstances. We are also adding
language reflecting that all responses to
FOIA requests will advise the requester
of his or her right to seek assistance
from the Board’s FOIA Public Liaison.
In keeping with the language of FOIA,
the new language refers to “adverse
determinations” rather than “denials.”
The new language describes adverse
determinations that may be appealed,
and extends the time for appeal from 10
days to 90 days in accordance with the
Improvement Act. The revised language
also provides that when making an
adverse determination, the Board will
advise the requester of the right to seek
dispute resolution services from the
Board’s FOIA Public Liaison or from the
Office of Government Information
Services. We are also adding an email
address for requesters to submit an
appeal to the Board.

Section 261.14—Exemptions from
disclosure. We are adding language to
state that the Board will not withhold
records based on the deliberative
process privilege if the records were
created 25 years or more before the date
on which the records were requested,
and that the Board will withhold
records only when it reasonably foresees
that disclosure would harm an interest

25 U.S.C. 552(a)(2).
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protected by an exemption described in
the section, as required by the
Improvement Act.

Section 261.17—Fee schedules;
waiver of fees. We are amending this
section to provide restrictions on the
Board’s ability to charge fees as required
by the Improvement Act.

The Board notes that the
Improvement Act provides federal
agencies with no discretion in the
implementation of the rule, and requires
that conforming amendments to agency-
specific rules become effective within
180 days of the Act’s enactment.
Accordingly, this interim rule is final
and effective on December 27, 2016. The
Board is providing an opportunity for
comment and will address any
comments received in a subsequent
rulemaking.

II1. Administrative Law Matters
Administrative Procedure Act

This rule is not subject to the
provisions of the Administrative
Procedure Act (“APA”’), 5 U.S.C. 553,
requiring notice, public participation,
and deferred effective date. The FOIA
Improvement Act of 2016 provides
federal agencies with no discretion in
the implementation of the substantive
amendments made in this rule, and it
also requires that conforming
amendments to agency-specific rules
become effective as of December 27,
2016. For these reasons, the Board finds
good cause to determine that public
notice and comment for these
amendments is unnecessary,
impracticable, or contrary to the public
interest, pursuant to the APA, 5 U.S.C.
553(b)(B), and that good cause exists to
dispense with a deferred effective date
pursuant to 5 U.S.C. 553(d)(3). The
Board is providing, however, an
opportunity for comment and will
address any comments received in the
final rule that adopts the interim rule as
final.

Regulatory Flexibility Act

The Regulatory Flexibility Act, 5
U.S.C. 601 et seq., applies only to rules
for which an agency publishes a general
notice of proposed rulemaking. Because
the Board has determined for good
cause that a notice of proposed
rulemaking for this rule is unnecessary,
the Regulatory Flexibility Act does not
apply to this final rule.

Paperwork Reduction Act Analysis

There is no collection of information
required by this interim final rule that
would be subject to the Paperwork
Reduction Act of 1995, 44 U.S.C. 3501
et seq.

Plain Language

Section 722 of the Gramm-Leach-
Bliley Act requires each federal banking
agency to use plain language in all rules
published after January 1, 2000. In light
of this requirement, the Board believes
this interim rule is presented in a
simple and straightforward manner and
is consistent with this “plain language”
directive.

List of Subjects in 12 CFR Part 261

Administrative practice and
procedure, Confidential business
information, Freedom of information,
Reporting and recordkeeping
requirements.

For the reasons set forth in the
SUPPLEMENTARY INFORMATION, the Board
of Governors of the Federal Reserve
System amends 12 CFR chapter II as
follows:

PART 261—RULES REGARDING
AVAILABILITY OF INFORMATION

m 1. The authority citation for part 261
continues to read as follows:

Authority: 5 U.S.C. 552; 12 U.S.C. 248(i)
and (k), 321 et seq., 611 et seq., 1442, 1467a,
1817(a)(2)(A), 1817(a)(8), 1818(u) and (v),
1821(0), 1821(t), 1830, 1844, 1951 et seq.,
2601, 2801 et seq., 2901 et seq., 3101 et seq.,
3401 et seq.; 15 U.S.C. 77uuu(b), 78q(c)(3); 29
U.S.C. 1204; 31 U.S.C. 5301 et seq.; 42 U.S.C.
3601; 44 U.S.C. 3510.

m 2.In § 261.10 paragraphs (e) and (f)
are revised to read as follows:

§261.10 Published information.
* * * * *

(e) Index to Board actions. The
Board’s Freedom of Information Office
maintains, in electronic format, an
index to Board actions, which is
updated weekly and provides
identifying information about any
matters issued, adopted, and
promulgated by the Board since July 4,
1967. Copies of the index may be
obtained upon request to the Freedom of
Information Office subject to the current
schedule of fees in §261.17.

(f) Obtaining Board publications. The
Publications Services Section maintains
a list of Board publications that are
available to the public. In addition, a
partial list of publications is published
in the Federal Reserve Bulletin. All
publications issued by the Board,
including available back issues, may be
obtained from Publications Services,
Board of Governors of the Federal
Reserve System, 20th Street and
Constitution Avenue NW., Washington,
DC 20551. Subscription or other charges
may apply to some publications.

m 3.In § 261.11, the section heading and
paragraphs (a) introductory text, (a)(4),

(b)(1) and (c) are revised, to read as
follows:

§261.11 Records available for public
inspection.

(a) Types of records made available.
Unless they were published promptly
and made available for sale or without
charge, the following records shall be
made available for inspection in an

electronic format:
* * * * *

(4) Copies of all records, regardless of
form or format—

(i) That have been released to any
person under § 261.12; and

(ii)(A) That because of the nature of
their subject matter, the Board
determines have become or are likely to
become the subject of subsequent
requests for substantially the same
records; or

(B) That have been requested three or
more times;
* * * * *

(b)(1) Information available under this
section is available for inspection and
copying, from 9:00 a.m. to 5:00 p.m.
weekdays, at the Freedom of
Information Office of the Board of
Governors of the Federal Reserve
System, 20th Street and Constitution
Avenue NW., Washington, DC 20551.

(c) Privacy protection. The Board may
delete identifying details from any
record to prevent a clearly unwarranted
invasion of personal privacy.

m 4.In § 261.12, paragraph (b)(2) is
revised to read as follows:

§261.12 Records available to public upon
request.
* * * * *

(b) * * *
(2) The request shall be submitted in
writing to the Freedom of Information
Office, Board of Governors of the
Federal Reserve System, 20th & C Street
NW., Washington, DC 20551; or sent by
facsimile to the Freedom of Information
Office, (202) 872—7565; or submitted
electronically to http://
www.federalreserve.gov/forms/
efoiaform.aspx. The request shall be
clearly marked FREEDOM OF
INFORMATION ACT REQUEST.

* * * * *

m 5. In § 261.13, paragraphs (e)(3), (f)(4),
(f)(5), (i) introductory text, (i)(1), and
(1)(3) are revised to read as follows:

§261.13 Processing requests.
* * * * *

(e) * * %

(3) In unusual circumstances, as
defined in 5 U.S.C. 552(a)(6)(B), the
Board may:
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(i) Extend the 20-day time limit for a
period of time not to exceed 10 working
days, where the Board has provided
written notice to the requester setting
forth the reasons for the extension and
the date on which a determination is
expected to be dispatched; and

(ii) Extend the 20-day time limit for a
period of more than 10 working days
where the Board has provided the
requester with an opportunity to modify
the scope of the FOIA request so that it
can be processed within that time frame
or with an opportunity to arrange an
alternative time frame for processing the
original request or a modified request,
and has notified the requester that the
Board’s FOIA Public Liaison is available
to assist the requester for this purpose
and in the resolution of any disputes
between the requester and the Board
and of the requester’s right to seek
dispute resolution services from the
Office of Government Information
Services.

* % %

(4) The right of the requester to seek
assistance from the Board’s FOIA Public
Liaison; and

(5) When an adverse determination is
made (including determinations that the
requested record is exempt, in whole or
in part; the request does not reasonably
describe the records sought; the
information requested is not a record
subject to the FOIA; the requested
record does not exist, cannot be located,
or has been destroyed; the requested
record is not readily reproducible in the
form or format sought by the requester;
deny fee waiver requests or other fee
categorization matters; and deny
requests for expedited processing), the
Secretary will advise the requester in
writing of that determination and will
further advise the requester of:

(i) The right of the requester to appeal
to the Board any adverse determination
within 90 days after the date of the
determination as specified in paragraph
(i) of this section;

(ii) The right of the requester to seek
dispute resolution services from the
Board’s FOIA Public Liaison or the
Office of Government Information
Services; and

(iii) The name and title or position of
the person responsible for the adverse

determination.
* * * * *

(i) Appeal of an adverse
determination. In the case of an adverse
determination, the requester may file a
written appeal with the Board, as
follows:

(1) The appeal shall prominently
display the phrase FREEDOM OF
INFORMATION ACT APPEAL on the

first page, and shall be addressed to the
Freedom of Information Office, Board of
Governors of the Federal Reserve
System, 20th & C Streets NW.,
Washington, DC 20551; or sent by
facsimile to the Freedom of Information
Office, (202) 872—-7562 or 7565; or sent
by email to FOIA-Appeals@frb.gov.

* * * * *

(3) The appeal shall be filed within 90
days of the date on which the adverse
determination was issued, or the date on
which documents in partial response to
the request were transmitted to the
requester, whichever is later. The Board
may consider an untimely appeal if:

* * * * *

m 6.In § 261.14, paragraph (a)
introductory text is revised to read as
follows:

§261.14 Exemptions from disclosure.

(a) Types of records exempt from
disclosure. Pursuant to 5 U.S.C. 552(b),
the following records of the Board are
exempt from disclosure under this part.
The Board shall withhold records or
information only when it reasonably
foresees that disclosure would harm an
interest protected by an exemption
described in this paragraph 261.14(a) or
when disclosure is prohibited by law. In
applying the exemption in subparagraph
(a)(5) of this section, the Board will not
withhold records based on the
deliberative process privilege if the
records were created 25 years or more
before the date on which the records

were requested.
* * * * *

m 7.In § 261.17, paragraph (i) is added
to read as follows:

§261.17 Fee schedules; waiver of fees.
* * * * *

(i) Restrictions on charging fees. (1) If
the Board fails to comply with the
FOIA’s time limits in which to respond
to a request, the Board may not charge
search fees, or, in the instances of
requests from requesters described in
paragraph (c)(2) of this section, may not
charge duplication fees, except as
permitted under paragraphs (i)(2)
through (4) of this section.

(2) If the Board determines that
unusual circumstances exist, as
described in 5 U.S.C. 552(a)(6)(B), and
has provided timely written notice to
the requester and subsequently
responds within the additional 10
working days as provided in
§261.13(e)(3), the Board may charge
search fees, or, in the case of requests
from requesters described in paragraph
(c)(2) of this section, may charge
duplication fees.

(3) If the Board determines that
unusual circumstances exist, as
described in 5 U.S.C. 552(a)(6)(B), and
more than 5,000 pages are necessary to
respond to the request, then the Board
may charge search fees, or, in the case
of requesters described in paragraph
(c)(2) of this section, may charge
duplication fees, if the Board has:

(i) Provided timely written notice to
the requester in accordance with the
FOIA; and

(ii) Discussed with the requester via
written mail, email, or telephone (or
made not less than three good-faith
attempts to do so) how the requester
could effectively limit the scope of the
request in accordance with 5 U.S.C.
552(a)(6)(B)(ii).

(4) If a court has determined that
exceptional circumstances exist, as
defined by the FOIA, a failure to comply
with the time limits shall be excused for
the length of time provided by the court
order.

By order of the Board of Governors of the
Federal Reserve System, December 15, 2016.
Robert deV. Frierson,

Secretary of the Board.
[FR Doc. 2016-30670 Filed 12-23-16; 8:45 am]
BILLING CODE P

FEDERAL RESERVE SYSTEM
12 CFR Part 271

Rules Regarding Availability of
Information

AGENCY: Federal Open Market
Committee, Federal Reserve System.

ACTION: Interim final rule.

SUMMARY: The Federal Open Market
Committee (Committee) invites
comments on this interim final rule
amending its Rules Regarding
Availability of Information (Rules).
These revisions conform to recent
statutory amendments to the Freedom of
Information Act (FOIA) made by the
FOIA Improvement Act of 2016 (FOIA
Improvement Act), as well as other
technical changes intended to clarify
existing procedures for requesting
information and updating contact
information.

DATES: This interim final rule is
effective on December 27, 2016.
Comments shall be received on or before
February 27, 2017.

ADDRESSES: Interested persons are
invited to submit comments regarding
this interim final rule, identified by
“Federal Reserve System: Federal Open
Market Committee 12 CR Part 271,” by
any of the following methods:
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e Electronic submission of comments:
Interested persons may submit
comments electronically through the
Federal eRulemaking Portal at http://
www.regulations.gov. Electronic
submission of comments allows the
commenter maximum time to prepare
and submit a comment, ensures timely
receipt, and enables the Committee to
make them available to the public.
Comments submitted electronically
through the http://www.regulations.gov
Web site can be viewed by other
commenters and interested members of
the public. Commenters should follow
the instructions provided on that site to
submit comments electronically.

e Facsimile: (202) 452—2921.

e Mail: Mr. Brian Madigan, Secretary,
Federal Open Market Committee, 20th
Street and Constitution Avenue NW.,
Washington, DC 20551.

e Public Inspection of Comments: All
public comments may be viewed
electronically or in paper form at the
Freedom of Information Office of the
Board of Governors of the Federal
Reserve System (Board) in Room 3515,
at 1801 K Street NW., (between 18th and
19th Streets) Washington, DC 20006,
between 9:00 a.m. and 5:00 p.m. on
weekdays. For security reasons, the
Board requires that visitors make an
appointment to inspect comments. You
may do so by calling (202) 452—-3684.
Upon arrival, visitors will be required to
present valid government-issued photo
identification and to submit to security
screening in order to inspect and
photocopy comments. Please be advised
that your comments are part of the
public record and will not be edited to
remove any identifying or contact
information.

FOR FURTHER INFORMATION CONTACT:
Matthew M. Luecke, Deputy Secretary,
(202) 452-2576, Federal Open Market
Committee, 20th Street and Constitution
Avenue NW., Washington, DC 20551; or
Amory Goldberg, Counsel, (202) 452—
3124, Legal Division, Board of
Governors of the Federal Reserve
System, 20th Street and Constitution
Avenue NW., Washington, DC 20551.
Users of Telecommunications Device for
Deaf (TDD) only, please call (202) 263—
4869.

SUPPLEMENTARY INFORMATION:

I. Background

On June 30, 2016, the Freedom of
Information Act? (FOIA) was amended
by the FOIA Improvement Act of 2016 2
(FOIA Improvement Act). Among other
things, section 3 of the FOIA

15 U.S.C. 552.
2Public Law 114-185, 130 Stat. 538 (June 30,
2016).

Improvement Act requires each federal
agency to revise its disclosure
regulations and procedures for
processing FOIA requests in order to
conform to the substantive amendments
made by section 2 of the FOIA
Improvement Act by December 27,
2016. As it pertains to the Committee’s
Rules Regarding Availability of
Information (Rules), the Committee is
required to make a number of changes
to comply with the FOIA Improvement
Act’s amendments. In addition, the
Committee is making certain technical
changes to the Rules to make the FOIA
process easier for the public to navigate,
to make certain provisions clearer
(removing obsolete language), and
inform the public of additional
electronic methods for submitting FOIA
requests and administrative appeals. In
drafting the amendments to the Rules,
the Committee consulted the “Guidance
for Agency FOIA Regulations” issued by
the U.S. Department of Justice’s Office
for Information Policy. The following is
a section-by-section discussion of the
changes.

II. Description of the Interim Final Rule

This interim final rule amends the
Committee’s Rules, as described below.

Section 271.3—Published Information

The Committee has made a technical
change to section 271.3(c) of its Rules to
delete certain outdated information
about publishing Committee
information in the Federal Reserve
Bulletin and to clarify that members of
the public no longer need to contact the
Publications Services section of the
Federal Reserve Board (Board) to obtain
certain information, because such
information is already made publicly
available on the Web sites of the Board
or Federal Reserve Banks.

Section 271.4—Records Available for
Public Inspection

As required by the FOIA
Improvement Act, the Committee is
revising this section to clarify that the
Committee’s records, which are
available for public inspection pursuant
to 5 U.S.C. 552(a)(2), specifically
include records requested three or more
times, and that such records will be
made available in electronic format.
Thus, the Committee is revising section
271.4(a) and (b) of its Rules to
specifically reference the availability of
records described in 5 U.S.C. 552(a)(2)
for public inspection in electronic
format. The Committee also is adding
language to paragraph (b)(1) of section
271.4 to direct members of the public to
the Web site of the Committee’s
electronic reading room. Additionally,

in paragraph (b)(1) of section 271.4, the
Committee updated information on how
to obtain access to the Committee’s
reading room at the Board’s Freedom of
Information Office to reflect updated
security procedures and because the
Board’s Freedom of Information Office
has moved from the location at 20th
Street and Constitution Avenue NW.
Lastly, because all the records described
in 5 U.S.C. 552(a)(2) are now required
to be made available in electronic
format, which necessarily would also
include records created on or after 1996,
the Committee removed and reserved
paragraph (c) of section 271.4.

Section 271.5—Records Available to the
Public on Request

The Committee is adding language to
section 271.5 of its Rules to inform
members of the public that they have
the option to electronically submit FOIA
requests using the Committee’s online
FOIA request form.

Section 271.6—Processing Requests

The Committee is making a technical
correction to paragraph (c)(2) of section
271.6 of its Rules, to remove the
reference to paragraph (i) and replace it
with paragraph (h).

The FOIA, as revised by the FOIA
Improvement Act, requires that,
whenever an agency extends the 20-day
time limit to respond to a FOIA request
by more than ten working days due to
“unusual circumstances,” then the
agency must provide the requester with
an opportunity to limit the request’s
scope and must notify the requester of
the availability of dispute resolution
services from the FOIA Public Liaison
and the Office of Government
Information Services (OGIS).
Accordingly, the revisions to paragraph
(d) of section 271.6 reflect these
statutory requirements.

The Committee’s amendments to
paragraph (e) of section 271.6 conform
to the amendments of the FOIA
Improvement Act, which require that all
determination letters advise requesters
of the right to seek assistance from the
Committee’s FOIA Public Liaison and,
in the case of an adverse determination,
that requesters be informed of the right
to seek dispute resolution services from
the Committee’s FOIA Public Liaison or
OGIS.

In order to mirror the more expansive
language of the FOIA and to reflect the
Committee’s current practice, the
Committee also has made technical
edits to paragraphs (e) and (h) of section
271.6 to clarify that a requester has the
right to administratively appeal any
“adverse determination” by the
Secretary of the Committee (not just to
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appeal denials or partial denials of
requests for records). The new language
in paragraph (e) provides examples of
the adverse determinations that may be
appealed. In paragraph (h) of section
271.6, the Committee is adding language
to inform members of the public that
they also have the option to submit
administrative appeals via email to the
Secretary of the Committee and
providing the email address to use for
such administrative appeals.

Lastly, in paragraph (g) of section
271.6, the Committee has added
language providing that a requester also
may be sent copies of requested records
in electronic format to the requester’s
email address. This technical change
clarifies that requesters are not limited
to receiving records by U.S. postal mail.

Section 271.9—Fee Schedules; Waiver
of Fees

The FOIA Improvement Act restricts
an agency'’s ability to charge search or
duplication fees in certain
circumstances. The Committee has
added paragraph (i) to section 271.9 to
reflect the statutory restrictions on
charging fees.

III. Request for Comments

The Committee invites comment on
all aspects of the interim final rule.

IV. Administrative Law Matters
A. Administrative Procedure Act

Pursuant to the Administrative
Procedure Act, 5 U.S.C. 553(b)(3)(B),
notice and comment are not required
prior to the issuance of a final rule if an
agency, for good cause, finds that
“notice and public procedure thereon
are impracticable, unnecessary, or
contrary to the public interest.” As
discussed above, this interim final rule
implements the substantive
amendments made by the FOIA
Improvement Act. Congress provided
federal agencies with no discretion in
amending their disclosure rules to
comply with the statutory amendments
made to the FOIA, and required that
such conforming amendments become
effective by December 27, 2016. Given
that the substantive amendments to the
Committee’s Rules are mandated by the
FOIA Improvement Act, and that the
other amendments made to the
Committee’s Rules are technical in
nature, the Committee for good cause
finds that prior notice and comment on
this rulemaking is impracticable,
unnecessary, or contrary to the public
interest pursuant to 5 U.S.C.
553(b)(3)(B). For these same reasons, the
Committee finds good cause to dispense
with the delayed effective date

otherwise required by 5 U.S.C.
553(d)(3). While the interim final rule is
effective immediately upon publication,
the Committee is inviting public
comment on the interim final rule
during a 60-day period and will
consider all comments in developing a
final rule.

B. Regulatory Flexibility Act

The Regulatory Flexibility Act, 5
U.S.C. 601 et seq., applies only to rules
for which an agency publishes a general
notice of proposed rulemaking. Because
the Committee has determined for good
cause that a notice of proposed
rulemaking for this rule is unnecessary,
the Regulatory Flexibility Act does not
apply to this final rule. 5 U.S.C. 601(2).

List of Subjects in 12 CFR Part 271

Federal Open Market Committee,
Freedom of Information.

Authority and Issuance

For the reasons set forth in the
SUPPLEMENTARY INFORMATION, the
Federal Open Market Committee
amends part 271 to 12 CFR chapter II to
read as follows:

PART 271—RULES REGARDING
AVAILABILITY OF INFORMATION

m 1. The authority citation for part 271
continues to read as follows:

Authority: 5 U.S.C. 552; 12 U.S.C. 263.

m 2. Section 271.3 (c) is revised to read
as follows:

§271.3 Published information.

* * * * *

(c) Other published information.
Other information relating to the
Committee, including its open market
operations, is made publicly available
on the Web sites of the Board and the
Federal Reserve Banks.

m 3.In § 271.4, revise the section
heading and paragraphs (a) and (b), and
remove and reserve paragraph (c) to
read as follows:

§271.4 Records available for public
inspection.

(a) Types of records made available.
Unless they were published promptly
and made available for sale or without
charge, records described in 5 U.S.C.
552(a)(2) shall be made available for
inspection in an electronic format by the
Committee.

(b) Reading room procedures. (1)
Information described in 5 U.S.C.
552(a)(2), such as statements of policy
and records requested three or more
times under § 271.5, is made available
for public inspection in the Committee’s
electronic reading room at https://

www.federalreserve.gov/foia/fomc/
readingrooms.htm#rri, in its
conventional reading room located in
the Freedom of Information Office of the
Board of Governors of the Federal
Reserve System, or both. For security
reasons, the Board requires that visitors
make an appointment to inspect
documents. You may do so by calling
the Board’s Freedom of Information
Office at (202) 452—-3684.

(2) The Committee may determine
that certain classes of publicly available
filings shall be made available for
inspection in electronic format only by
the Federal Reserve Bank where those
records are maintained.

(c) [Reserved]

* * * * *

m 4.In § 271.5, revise paragraph (b)(2) to
read as follows:

§271.5 Records available to the public on
request.

(b) EE

(2) The request shall be submitted in
writing to the Secretary of the
Committee, Federal Open Market
Committee, 20th & C Streets NW.,
Washington, DC 20551; or sent by
facsimile to the Secretary of the
Comumnittee, (202) 452—2921; or sent
electronically using the online request
form located at www.federalreserve.gov/
forms/FOMCForm.aspx. The request
shall be clearly marked FREEDOM OF
INFORMATION ACT REQUEST.

* * * * *

m 5.In § 271.6, revise paragraphs (c)(2),
(d)(3), (e)(4), (e)(5), (g)(1), introductory
text to paragraph (h), and (h)(1) to read
as follows:

§271.6 Processing requests.
* * * * *

(C) * x %

(2) In response to a request for
expedited processing, the Secretary of
the Committee shall notify a requester of
the determination within ten working
days of receipt of the request. In
exceptional situations, the Secretary of
the Committee has the discretion to
waive the formality of certification. If
the Secretary of the Committee denies a
request for expedited processing, the
requester may file an appeal pursuant to
the procedures set forth in paragraph (h)
of this section, and the Committee shall
respond to the appeal within ten
working days after the appeal was
received by the Committee.

(d) * *x %

(3) In unusual circumstances, as
defined in 5 U.S.C. 552(a)(6)(B), the
Committee may:

(i) Extend the 20-day time limit for a
period of time not to exceed 10 working
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days, where the Committee has
provided written notice to the requester,
setting forth the reasons for the
extension and the date on which a
determination is expected to be
dispatched; and

(ii) Extend the 20-day time limit for a
period of more than 10 working days
where the Committee has provided the
requester with an opportunity to limit
the scope of the request so that it may
be processed within that time frame or
with an opportunity to arrange an
alternative time frame for processing the
original request or a modified request,
and has notified the requester that the
Committee’s FOIA Public Liaison is
available to assist the requester for this
purpose and in the resolution of any
disputes between the requester and the
Committee and of the requester’s right
to seek dispute resolution services from
the Office of Government Information
Services.

(B) * % %

(4) The right of the requester to seek
assistance from the Committee’s FOIA
Public Liaison; and

(5) When an adverse determination is
made (including determinations that the
requested record is exempt, in whole or
in part; the request does not reasonably
describe the records sought; the
information requested is not a record
subject to the FOIA; the requested
record does not exist, cannot be located,
or has been destroyed; the requested
record is not readily reproducible in the
form or format sought by the requester;
to deny a fee waiver request or other fee
categorization matter; and to deny a
request for expedited processing), the
Secretary will advise the requester in
writing of that determination and will
further advise the requester of:

(i) The right to appeal to the
Committee any adverse determination,
as specified in paragraph (h) of this
section;

(ii) The right to seek dispute
resolution services from the
Committee’s FOIA Public Liaison or
from the Office of Government
Information Services; and

(iii) The name and title or position of
the person responsible for the adverse

determination.
* * * * *

(g) Providing responsive records. (1)
Copies of requested records shall be sent
to the requester by regular U.S. mail to
the address indicated in the request, or
sent in electronic format to the email
address indicated in the request, unless
the requester elects to take delivery of
the documents at the Board’s Freedom
of Information Office or makes other
acceptable arrangements, or the

Committee deems it appropriate to send
the documents by another means.

(h) Appeal of an adverse
determination. A requester may appeal
an adverse determination by filing a
written appeal with the Committee, as
follows:

(1) The appeal shall prominently
display the phrase FREEDOM OF
INFORMATION ACT APPEAL on the
first page, and shall be addressed to the
Secretary of the Committee, Federal
Open Market Committee, 20th and C
Streets NW., Washington, DC 20551; or
sent by facsimile to the Secretary of the
Committee, (202) 452—2921; or sent by
email to the Secretary of the Committee
at FOMC-FOIA-Mailbox@frb.gov.

* * * * *

m 6.In § 271.7, revise paragraph (a) to
read as follows:

§271.7 Exemptions from disclosure.

(a) Types of records exempt from
disclosure. Pursuant to 5 U.S.C. 552(b),
the following records of the Committee
are exempt from disclosure under this
part. The Committee will withhold
records or information only when it
reasonably foresees that disclosure
would harm an interest protected by an
exemption described in 5 U.S.C. 552(b)
and in this paragraph (a), or when
disclosure is prohibited by law. In
applying the exemption in paragraph
(a)(5) of this section, the Committee will
not withhold records based on the
deliberative process privilege if the
records were created 25 years or more
before the date on which the records

were requested.
* * * * *

m 7.In § 271.9, add paragraph (i) to read
as follows:

§271.9 Fee schedules; waiver of fees.
* * * * *

(i) Restrictions on charging fees. (1) If
the Committee fails to comply with the
time limits specified in the FOIA in
which to respond to a request, the
Committee will not charge search fees,
or, in the case of requests from
requesters described in paragraph (c)(2)
of this section, will not charge
duplication fees, except as permitted
under paragraphs (i)(2) through (i)(4) of
this section.

(2) If the Committee has determined
that unusual circumstances exist, as
described in 5 U.S.C. 552(a)(6)(B), and
has provided timely written notice to
the requester and subsequently
responds within the additional 10 days
provided in § 271.6(d)(3), the Board may
charge search fees, or in the case of
requesters described in paragraph (c)(2)

of this section, may charge duplication
fees.

(3) If the Committee has determined
that unusual circumstances exist, as
described in 5 U.S.C. 552(a)(6)(B), and
more than 5,000 pages are necessary to
respond to the request, the Committee
may charge search fees, or, in the case
of requesters described in paragraph
(c)(2) of this section, may charge
duplication fees, if the Committee has:

(i) Provided timely written notice of
unusual circumstances to the requester
in accordance with the FOIA; and

(ii) Discussed with the requester via
written mail, email, or telephone (or
made not less than three good-faith
attempts to do so) how the requester
could effectively limit the scope of the
request in accordance with 5 U.S.C.
552(a)(6)(B)(ii).

(4) If a court has determined that
exceptional circumstances exist, as
defined by the FOIA, a failure to comply
with the time limits shall be excused for
the length of time provided by the court
order.

* * * * *

By order of the Federal Open Market
Committee, December 13, 2016.

Brian Madigan,

Secretary, Federal Open Market Committee.
[FR Doc. 2016-30674 Filed 12—23-16; 8:45 am]
BILLING CODE P

FEDERAL FINANCIAL INSTITUTIONS
EXAMINATION COUNCIL

12 CFR Part 1101
[Docket No. FFIEC-2016-0004]

Description of Office, Procedures, and
Public Information

AGENCY: Federal Financial Institutions
Examination Council (FFIEC).

ACTION: Interim final rule.

SUMMARY: The Federal Financial
Institutions Examination Council
(FFIEC or Council), on behalf of its
members, is amending its regulations to
incorporate changes to the Freedom of
Information Act (FOIA). This interim
final rule reflects the required changes
necessitated by the FOIA Improvement
Act of 2016 (Act) consisting of
extending the deadline for
administrative appeals, including
information on dispute resolution
services, and amends parts of the fee
determination. This interim final rule
also corrects a duplicate entry that
occurred in the 2010 update of the
regulations. The Council has reviewed
the proposed regulations and adopt
them in this interim final rule.
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DATES: Effective December 27, 2016.

FOR FURTHER INFORMATION CONTACT:
Judith Dupre, Executive Secretary,
Federal Financial Institutions
Examination Council, via telephone:
(703) 516-5590, or via email: /JDupre@
FDIC.gov.

SUPPLEMENTARY INFORMATION: The
members of the FFIEC are the Board of
Governors of the Federal Reserve
System (FRB), the Consumer Financial
Protection Bureau (CFPB), the Federal
Deposit Insurance Corporation (FDIC),
the National Credit Union
Administration (NCUA), the Office of
the Comptroller of the Currency (OCC),
and the State Liaison Committee (SLC)
(Agencies).

The Council is publishing an interim
final rule revising its regulations
implementing the FOIA as necessitated
by the passage of the FOIA
Improvement Act of 2016 Public Law
114-185, 130 Stat. 538. This interim file
rule serves to achieve the mandated
changes required by December 31, 2016.
The Council expects to conduct a
review and further updating of its
regulations in the next year based on
recent guidance issued by the United
States Department of Justice’s Office of
Information Policy on agency FOIA
regulations.

I. Background

The Council modifies its existing
regulations to reflect a number of
substantive and procedural amendments
to the FOIA contained in the FOIA
Improvement Act of 2016, Public Law
114-185, 130 Stat. 538.

II. Section-by-Section Analysis

In 12 CFR 1101.4(a), the Council
revises the paragraph by providing
public inspection in electronic format
along with an index of records referred
to in this section.

In 12 CFR 1101.4(b)(1), the Council
adds language to the paragraph on
exempt from disclosure to reference 5
U.S.C. 552(b) and where disclosure is
prohibited by law except as provided in
subparagraph (2) of this paragraph (b).

In 12 CFR 1101.4(b)(1)(v), the Council
adds language to explain that the
Council will not withhold records based
on the deliberative process privilege if
the records were created 25 years or
more before the date of the records
request.

In 12 CFR 1101.4(b)(2), the Council
adds language that the Council will only
withhold records requested under this
paragraph (b) if disclosure has a
foreseeable harm to the interests
protected by an exemption listed in 5
U.S.C. 552(b), and that the Council will

consider partial disclosures were
possible by segregating and releasing the
nonexempt portion of the record.

In 12 CFR 1101.4(b)(3)(v)(A) the
Council adds language for defining
when the Council can extend the time
for response by 10 days in unusual
circumstances as defined in 5 U.S.C.
552(a)(6)(B) and provide notice in
writing to the requestor including the
reasons for the delay and the expected
date for determination. In addition the
Council adds language explaining when
the requestor would be provided the
opportunity to modify the scope of their
request and offering both the FFIEC
FOIA Public Liaison and the Office of
Government Information Services
contact information for dispute
resolution.

The Council adds a new 12 CFR
1101.4(b)(3)(v)(B)(3) with language that
the requestor has the right to seek
assistance from the FFIEC FOIA Public
Liaison.

The Council reassigns the text from
the previous 12 CFR
1101.4(b)(3)(v)(B)(3) to the new 12 CFR
1101.4(b)(3)(v)(B)(4) and details the
procedures in the event that an adverse
determination is made.

In 12 CFR 1101.4(b)(3)(v)(B)(4)(iv) the
Council replaces the words “the denial”
with the words “any adverse
determination” and replaces the
reference of “10 working days” with the
new requirement of “90 days.”

The Council adds 12 CFR
1101.4(b)(3)(v)(B)(4) (v) to offer the
requester the right to seek dispute
resolution services from both the FFIEC
FOIA Public Liaison and the Office of
Government Information Services.

In 12 CFR 1101.4(b)(3)(vi) the Council
replaces the phrase “If a request is
denied in whole or in part, the requester
may appeal” with the phrase “A
requestor may appeal any adverse
determination.” The Council also and
replaces the reference of “10 working
days” with the new requirement of “90
days” and replaces the word “denial”
with the word “adverse.” The Council
adds the option to file an appeal by
email.

In 12 CFR 1101.4(b)(4)(i) the Council
adds the words “in an electronic
format” for defining how the Council
will provide access to the requester for
inspection when records requests are
granted in whole or in part.

In 12 CFR 1101.4(b)(5)(ii) the Council
revises the language to include that
charging of fees for search and/or
duplication is subject to the restrictions
of paragraph (b)(5)(ii)(G) of this section.

In 12 CFR 1101.4(b)(5)(ii)(E) the
Council replaces the words “Council

personnel” with “the Council’s FOIA
Public Liaison.”

In 12 CFR 1101.4(b)(5)(ii)(G) the
Council adds sections (1), (2)@d), (2)(ii),
(2)(iii), and (2)(iv) to update and define
the procedures for restrictions on
assessing fees if the Council fails to
comply with time limits specified, if the
Council determines that unusual
circumstances apply, and where a court
determines that exceptional
circumstances exist.

The Council deletes the duplicate
entry for section 12 CFR 1101.4(b)(5)(iii)
“Categories of requestors.”

In 12 CFR 1101.4(b)(5)(iii)(A) the
Council replaces the words “which
recover the” with the words “sufficient
to recover the” and makes a
typographical correction to replace
“the” with “and.”

The Council deletes the duplicate
entry for section 12 CFR 1101.4(b)(5)(iv)
which was inadvertently left in the 2010
regulation update along with its
replacement section. Therefore the
second appearance of 12 CFR
1101.4(b)(5)(iv) is fully deleted.

The Council adds 12 CFR
1101.4(b)(5)(v) which was inadvertently
removed from the 2010 regulation
update in error. Therefore the full text
from the previous regulation is
reinstated as follows: “Fees for
unsuccessful search and review. The
Council may assess fees for time spent
searching and reviewing, even if it fails
to locate the records or if records
located are determined to be exempt
from disclosure.”

III. Regulatory Analysis and Procedure

A. Regulatory Flexibility Act

Pursuant to section 605(b) of the
Regulatory Flexibility Act (5 U.S.C. 601,
et seq.) (RFA), the Council certifies that
the interim final rule will not have a
significant economic impact on a
substantial number of small entities.
The interim final rule addresses only
the procedures to be followed to request
records of the Council. Small entities,
like any other individual or entity, may
request information from the Council
pursuant to the FOIA that has not been
generally made available to the public.
Under the FOIA, agencies may recover
only the direct costs of searching for,
reviewing, and duplicating the records
processed for certain categories of
requesters. The Council’s fee structure is
in accordance with Department of
Justice and Office of Management and
Budget (OMB) guidelines, and is based
upon the category of requester. Thus,
fees assessed by the Council are
nominal and will not have a significant
economic impact on a substantial
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number of small entities within the
meaning of the RFA.

B. Paperwork Reduction Act

The Council has determined that the
Paperwork Reduction Act, 44 U.S.C.
3501 et seq., does not apply because
these rules do not contain any
information collection requirements that
require the approval of the OMB.

C. The Treasury and General
Government Appropriations Act, 1999—
Assessment of Federal Regulations and
Policies on Families

The Council has determined that the
interim final rule will not affect family
well-being within the meaning of
section 654 of the Treasury and General
Government Appropriations Act,
enacted as part of the Omnibus
Consolidated and Emergency
Supplemental Appropriations Act of
1999 (Pub. L. 105-277, 112 Stat. 2681).

D. Small Business Regulatory
Enforcement Fairness Act

OMB has determined that the rule is
not a “major rule” within the meaning
of the relevant sections of the Small
Business Regulatory Enforcement Act of
1996 (SBREFA) (5 U.S.C. 801 et seq.). As
required by SBREFA, the Council will
file the appropriate reports with
Congress and the General Accounting
Office so that the rule may be reviewed.

E. Solicitation of Comments on Use of
Plain Language

Section 722 of the Gramm-Leach-
Bliley Act, Public Law 106-102, 113
Stat. 1338, 1471 (Nov. 12, 1999),
requires the federal banking agencies to
use plain language in all proposed and
final rules published after January 1,
2000. The Council has sought to present
the interim final rule in a simple,
comprehensible, and straightforward
manner.

Lists of Subjects in 12 CFR Part 1101

Freedom of information, FOIA
exemptions, Schedule of fees, Waivers
or reductions of fees.

For the reasons set forth in the
preamble, the Council amends 12 CFR
part 1101 as follows:

PART 1101—DESCRIPTION OF
OFFICE, PROCEDURES, PUBLIC
INFORMATION

m 1. The authority citation for part 1101
continues to read as follows:

Authority: 5 U.S.C. 552; 12 U.S.C. 3307.
m 2. Amend §1101.4 as follows:
m a. By revising paragraph (a);
m b. By revising paragraphs (b)(1)
introductory text and (b)(1)(v);

m c. By revising paragraph (b)(2);
m d. By revising paragraphs (b)(3)(v)(A)
and (b)(3)(v)(B)(3);
m e. By adding paragraph (b)(3)(v)(B)(4);
m f. By redesignating paragraphs
(b)(3)(v)(B)(3)(i) through (iv) as
paragraphs (b)(3)(v)(B)(4)(i) through (iv);
m g. By revising newly redesignated
paragraph (b)(3)(v)(B)(4)(iv), and by
adding paragraph (b)(3)(v)(B)(4)(v);
m h. By revising paragraph (b)(3)(vi);
mi. By rev1smg paragraph (b)(4)(i);
m j. By revising paragraphs (b)(5)(ii)
introductory text and (b)(5)(ii)(E) and
(G);
m k. By removing the first paragraph
(b)(5)(iii) subject heading and first
paragraph (b)(5)(iii)(A);
m |. By revising paragraph (b)(5)(iii)(A);
m m. By removing the second paragraph
(b)(5)(iv);
m n. By adding paragraph (b)(5)(v);

The revisions and additions read as
follows:

§1101.4 Disclosure of information,
policies, and records.

(a) Statements of policy published in
the Federal Register or available for
public inspection in an electronic
format; indices. (1) Under 5 U.S.C.
552(a)(l), the Council publishes general
rules, policies and interpretations in the
Federal Register.

(2) Under 5 U.S.C. 552(a)(2), policies
and interpretations adopted by the
Council, including instructions to
Council staff affecting members of the
public are available for public
inspection in an electronic format at the
office of the Executive Secretary of the
Council, 3501 Fairfax Drive, Room B—
7081a, Arlington, VA, 22226-3550,
during regular business hours. Policies
and interpretations of the Council may
be withheld from disclosure under the
principles stated in paragraph (b)(1) of
this section.

(3) Copies of all records, regardless of
form or format, are available for public
inspection in an electronic format if
they—

(i) Have been released to any person
under paragraph (b) of this section; and
(ii)(A) Because of the nature of their
subject matter, the Council determines
that they have become or are likely to

become the subject of subsequent
requests for substantially the same
records; or

(B) They have been requested three or
more times.

(4) An index of the records referred to
in paragraphs (a)(1) through (3) of this
section is available for public inspection
in an electronic format..

(b) * * *

(1) General rule and exemptions.
Under 5 U.S.C. 552(a)(3), all other

records of the Council are available to
the public upon request, except to the
extent exempted from disclosure as
provided in 5 U.S.C. 552(b) and
described of this paragraph (b)(1), or if
disclosure is prohibited by law. Unless
specifically authorized by the Council,
or as set forth in paragraph (b)(2) of this
section, the following records, and
portions thereof, are not available to the
public:

(v) An intra-agency or interagency
memorandum or letter that would not
be routinely available by law to a
private party in litigation, including, but
not limited to, memoranda, reports, and
other documents prepared by the
personnel of the Council or its
constituent agencies, and records of
deliberations of the Council and
discussions of meetings of the Council,
any Council Committee, or Council
staff, that are not subject to 5 U.S.C.
552b (the Government in the Sunshine
Act). In applying this exemption, the
Council will not withhold records based
on the deliberative process privilege if
the records were created 25 years or
more before the date on which the

records were requested.
* * * * *

(2) Discretionary release of exempt
information. Notwithstanding the
applicability of an exemption, the
Council will only withhold records
requested under this paragraph (b) if the
Council reasonably foresees that
disclosure would harm an interest
protected by an exemption listed in 5
U.S.C. 552(b) and described in
paragraph (b)(1) of this section. In
addition, whenever the Council
determines that full disclosure of a
requested record is not possible, the
Council will consider whether partial
disclosure is possible and will take
reasonable steps necessary to segregate
and release the nonexempt portion of a
record. The Council or the Council’s
designee may elect, under the
circumstances of a particular request, to
disclose all or a portion of any requested
record where permitted by law. Such
disclosure has no precedential
significance.

(3) * Kk %

(V) * Kk %

(A) Except where the Executive
Secretary has determined to expedite
the processing of a request, the
Executive Secretary will respond by
mail or electronic mail to all properly
submitted initial requests within 20
working days of receipt. The time for
response may be extended up to 10
additional working days in unusual
circumstances, as defined in 5 U.S.C.
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552(a)(6)(B), where the Council has
provided written notice to the requester
setting forth the reasons for the
extension and the date on which a
determination is expected to be
dispatched. In addition, where the
extension of the 20-day time limit
exceeds 10 working days, as described
by the FOIA, the requester shall be
provided with an opportunity to modify
the scope of the FOIA request so that it
can be processed within that time frame
or provided an opportunity to arrange
an alternative time frame for processing
the request or a modified request. To aid
the requester, the Council’s FOIA Public
Liaison is available to assist the
requester for this purpose and in the
resolution of any disputes between the
requester and the Council. The
Council’s FOIA Public Liaison’s contact
information is available at http://
www.ffiec.gov/foia.htm. The requester
may also seek dispute resolution
services from the Office of Government
Information Services.

(B] * x %

(3) The right of the requester to seek
assistance from the Council’s FOIA
Public Liaison; and

(4) When an adverse determination is
made (including a determination that
the requested record is exempt, in
whole or in part; the request does not
reasonably describe the records sought;
the information requested is not a
record subject to the FOIA; the
requested record does not exist, cannot
be located, or has been destroyed; the
requested record is not readily
reproducible in the form or format
sought by the requester; a fee waiver
request or other fee categorization
matter is denied; and a request for
expedited processing is denied), the
Executive Secretary will advise the
requester in writing of that
determination and will further advise

the requester:
* * * * *

(iv) The right of the requester to
appeal any adverse determination to the
Chairman of the Council within 90 days
following the date of issuance of the
notification, as specified in paragraph
(b)(3)(vi) of this section; and

(v) The right of the requester to seek
dispute resolution services from the
Council’s FOIA Public Liaison or the
Office of Government Information
Services.

(vi)(A) Appeals of responses to initial
requests. A requester may appeal any
adverse determination in writing,
within 90 days of the date of issuance
of the adverse determination. Appeals
shall be submitted to the Chairman of
the Council:

(1) By sending a letter to: FFIEC, Attn:
Executive Secretary, 3501 Fairfax Drive,
Room B-7081a, Arlington, VA, 22226—
3550. Both the mailing envelope and the
request should be marked “Freedom of
Information Act Appeal,” “FOIA
Appeal,” or the like; or

(2) By facsimile clearly marked
“Freedom of Information Act Appeal,”
“FOIA Appeal,” or the like to the
Executive Secretary at (703) 562—6446;
or

(3) By email with the subject line
marked “Freedom of Information Act
Appeal,” “FOIA Appeal,” or the like to
FOIA@ffiec.gov.

(B) Appeals should refer to the date
and tracking number of the original
request and the date of the Council’s
initial ruling. Appeals should include
an explanation of the basis for the
appeal.

* * * * *

(4) Procedure for access to records if
request is granted. (i) When a request for
access to records is granted, in whole or
in part, a copy of the records to be
disclosed will be promptly delivered to
the requester or made available for
inspection in an electronic format,
whichever was requested. Inspection of
records, or duplication and delivery of
copies of records will be arranged so as
not to interfere with their use by the
Council and other users of the records.

(5) * % %

(ii) Fees to be charged. The Council
will charge fees that recoup the full
allowable direct costs it incurs, except
that the charging of search and/or
duplication fees is subject to the
restrictions of paragraph (b)(5)(ii)(G) of
this section. The Council may contract
with the private sector to locate,
reproduce, and/or disseminate records.
Provided, however, that the Council has
ensured that the ultimate cost to the
requester is no greater than it would be
if the Council performed these tasks.
Fees are subject to change as costs
change. In no case will the Council
contract out responsibilities which the
FOIA provides that it alone may
discharge, such as determining the
applicability of an exemption, or
determining whether to waive or reduce

fees.
* * * * *

(E) Fees to exceed $25. If the Council
estimates that duplication and/or search
fees are likely to exceed $25, it will
notify the requester of the estimated
amount of fees, unless the requester has
indicated in advance his/her
willingness to pay fees as high as those
anticipated. In the case of such
notification by the Council, the

requester will then have the opportunity
to confer with the Council’s FOIA
Public Liaison with the object of
reformulating the request to meet his/

her needs at a lower cost.
* * * * *

(G) Restriction on assessing fees. (1)
The Council will not charge fees to any
requester, including commercial use
requesters, if the cost of collecting a fee
would be equal to or greater than the fee
itself.

(2)(1) If the Council fails to comply
with the time limits specified in the
FOIA in which to respond to a request,
the Council will not charge search fees,
or, in the case of a requester described
in paragraph (b)(5)(iii)(B) of this section,
will not charge duplication fees, except
as described in paragraphs
(b)(5)(ii)(G)(2)(ii) through (iv) of this
section.

(i1) If the Council has determined that
unusual circumstances apply (as the
term is defined in the FOIA) and the
Council provided a timely written
notice to the requester in accordance
with the FOIA, a failure to comply with
the time limit shall be excused for an
additional 10 working days.

(ii1) If the Council has determined that
unusual circumstances apply (as the
term is defined in the FOIA) and more
than 5,000 pages are necessary to
respond to the request, the Council may
charge search fees, or, in the case of
requesters described in paragraph
(b)(5)(iii)(B) of this section, may charge
duplication fees, if the following steps
are taken: The Council provided timely
written notice of unusual circumstances
to the requester in accordance with the
FOIA; and The Council discussed with
the requester via written mail, email
message, or telephone (or made not less
than three good-faith attempts to do so)
how the requester could effectively limit
the scope of the request in accordance
with 5 U.S.C. 552(a)(6)(B)(ii). If this
exception is satisfied, the Council may
charge all applicable fees incurred in
the processing of the request.

(iv) If a court has determined that
exceptional circumstances exist, as
defined by the FOIA, a failure to comply
with the time limits shall be excused for
the length of time provided by the court

order.
* * * * *

(iii) Categories of requesters—(A)
Commercial use requesters. The Council
will assess fees for commercial use
requesters sufficient to recover the full
direct costs of searching for, reviewing
for release, and duplicating the records
sought. Commercial use requesters are
not entitled to two hours of free search
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time nor 100 free pages of reproduction
of documents.
* * * * *

(v) Fees for unsuccessful search and
review. The Council may assess fees for
time spent searching and reviewing,
even if it fails to locate the records or
if records located are determined to be

exempt from disclosure.
* * * * *

Federal Financial Institutions Examination
Council.

Judith E. Dupre,
FFIEC Executive Secretary.
[FR Doc. 2016-30696 Filed 12—23-16; 8:45 am]

BILLING CODE 7535-01-P 6714-01-P 6210-01—P 4810-
33-P 4810-AM-P

SMALL BUSINESS ADMINISTRATION

13 CFR Parts 125, 126, and 127
RIN 3245-AG24

Small Business Mentor Protégé
Programs; Correction

AGENCY: U.S. Small Business
Administration.

ACTION: Correcting amendments.

SUMMARY: The U.S. Small Business
Administration (SBA) published a final
rule in the Federal Register on July 25,
2016, amending its regulations to
establish a new Government-wide
mentor-protégé program for all small
business concerns, consistent with
SBA’s mentor-protégé program for
Participants in SBA’s 8(a) Business
Development (BD) program. The rule
also made several additional changes to
current size, 8(a), Office of Hearings and
Appeals, and HUBZone regulations,
concerning among other things,
ownership and control, changes in
primary industry, economic
disadvantage of a Native Hawaiian
Organization (NHO), standards of
review, and interested party status for
some appeals. This document makes
several technical corrections to that
final rule, eliminating a portion of a
sentence concerning joint venture
profits.

DATES: Effective December 27, 2016.
FOR FURTHER INFORMATION CONTACT:
Michael McLaughlin, Office of Policy,
Planning & Liaison, U.S. Small Business
Administration, 409 Third Street SW.,
Washington, DC 20416; 202—205-5353;
michael.mclaughlin@sba.gov.
SUPPLEMENTARY INFORMATION: The final
rule published on July 25, 2016, at 81
FR 48557, contained errors that must be
corrected in order ensure consistency
within the regulations and to avoid
public uncertainty or confusion.

On October 19, 2016, SBA issued a
correction pertaining to 8(a) joint
venture profits. 81 FR 71981. As SBA
explained, due to the change made to
§121.103(h), which eliminated the
ability of a joint venture to be populated
with individuals intended to perform
contracts awarded to the joint venture,
a conforming correction was needed to
§124.513(c), which references
populated joint ventures. Specifically,
§124.513(c)(4) provided that in the case
of a populated separate legal entity joint
venture, 8(a) Participant(s) must receive
profits from the joint venture
commensurate with their ownership
interests in the joint venture. Because
SBA eliminated populated joint
ventures, that provision was
superfluous and was deleted. SBA’s 8(a)
joint venture rule now states that the
8(a) Participant(s) in a joint venture
must receive profits from the joint
venture commensurate with the work
performed by the 8(a) Participant(s). 13
CFR 124.513(c)(4). This change was
necessary because under the mentor
protégé program, a protégé may perform
as little as 40% of the total work
performed by the joint venture in
aggregate. It would not make sense to
require a firm to receive 51% of the
profits for doing only 40% of the work.

The same language that SBA corrected
in the 8(a) regulations is currently in
place for joint ventures under all small
mentor protégé, Service-Disabled
Veteran-Owned, Women-Owned and
HUBZone small business programs.
SBA'’s intent was for profits to be
commensurate with the work performed
by each member of the joint venture.
These rules currently state that in the
case of a separate legal entity, the firm
must receive profits commensurate with
their ownership interests in the joint
venture, which is contrary to SBA’s
intent. Consequently, SBA is correcting
§§ 125.8(b)(2)(iv), 125.18(b)(2)({v),
126.616(c)(4) and 127.506(c)(4) to the
make the rules consistent with
124.513(c)(4) and across all programs.

List of Subjects
13 CFR 125

Government contracts, Government
procurement, Reporting and
recordkeeping requirements, Small
businesses, Technical assistance,
Veterans.

13 CFR 126

Administrative practice and
procedure, Government procurement,
Penalties, Reporting and recordkeeping
requirements, Small businesses.

13 CFR 127

Government contracts, Reporting and
recordkeeping requirements, Small
businesses.

Accordingly, 13 CFR parts 125, 126,
and 127 are corrected by making the
following correcting amendments:

PART 125—GOVERNMENT
CONTRACTING PROGRAMS

m 1. The authority citation for part 125
continues to read as follows:

Authority: 15 U.S.C. 632(p), (q), 634(b)(6),
637, 644, 657f, and 657q.

m 2.In § 125.8, revise paragraph
(b)(2)(iv) to read as follows:

§125.8 What requirements must a joint
venture satisfy to submit an offer for a
procurement or sale set aside or reserved
for small business?

* * * * *

(C) * x %

(2) * *x %

(iv) Stating that each participant must
receive profits from the joint venture
commensurate with the work performed

by the concern;
* * * * *

m 3.In § 125.18, revise paragraph
(b)(2)(iv) to read as follows:

§125.18 What requirements must an
SDVO SBC meet to submit an offer on a
contract?

* * * * *

(b) EE S

(2) * *x %

(iv) Stating that the SDVO SBC(s)
must receive profits from the joint

venture commensurate with the work
performed by the SDVO SBG;

* * * *

PART 126—HUBZONE PROGRAM

m 4. The authority citation for part 126
continues to read as follows:

Authority: 15 U.S.C. 632(a), 632(j), 632(p),
644; and 657a; Pub. L. 111-240, 24 Stat.
2504.

m 5.In § 126.616, revise paragraph (c)(4)
to read as follows:

§126.616 What requirements must a joint
venture satisfy to submit an offer on a
HUBZone contract?

(C) * *x %

(4) Stating that the HUBZone SBC(s)
must receive profits from the joint
venture commensurate with the work
performed by the HUBZone SBC;

*

* * * *


mailto:michael.mclaughlin@sba.gov

94942

Federal Register/Vol. 81, No. 248/ Tuesday, December 27, 2016 /Rules and Regulations

PART 127—WOMEN-OWNED SMALL
BUSINESS FEDERAL CONTRACT
PROGRAM

m 6. The authority citation for part 127
continues to read as follows:

Authority: 15 U.S.C. 632, 634(b)(6),
637(m), and 644.

m 7.In § 127.506, revise paragraph (c)(4)
to read as follows:

§127.506 May a joint venture submit an
offer on an EDWOSB or WOSB
requirement?

* * * * *

(C) I

(4) Stating that the WOSB(s) must
receive profits from the joint venture
commensurate with the work performed
by the WOSB;

* * * * *

Dated: December 16, 2016.
A. John Shoraka,

Associate Administrator, Office of
Government Contracting & Business
Development.

[FR Doc. 2016—-30873 Filed 12—23-16; 8:45 am]
BILLING CODE 8205-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2015-5807; Directorate
Identifier 2015-SW-063—-AD; Amendment
39-18754; AD 2016-25-28]

RIN 2120-AA64
Airworthiness Directives; Airbus
Helicopters

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for Airbus
Helicopters Model AS355NP
helicopters. This AD requires removing
and installing the fire extinguishing
system pipes. This AD is prompted by
the discovery that the left-hand and
right-hand fire extinguishing discharge
systems were incorrectly connected.
The actions of this AD are intended to
correct the unsafe condition on these
products.

DATES: This AD is effective January 31,
2017.

The Director of the Federal Register
approved the incorporation by reference
of a certain document listed in this AD
as of January 31, 2017.

ADDRESSES: For service information
identified in this final rule, contact

Airbus Helicopters, 2701 N. Forum
Drive, Grand Prairie, TX 75052;
telephone (972) 641-0000 or (800) 232—
0323; fax (972) 641-3775; or at http://
www.airbushelicopters.com/techpub.

You may review the referenced
service information at the FAA, Office
of the Regional Counsel, Southwest
Region, 10101 Hillwood Pkwy., Room
6N—321, Fort Worth, TX 76177. It is also
available on the Internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2015—
5807.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2015—
5807; or in person at the Docket
Operations Office between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays. The AD docket
contains this AD, the European Aviation
Safety Agency (EASA) ADs, any
incorporated-by-reference service
information, the economic evaluation,
any comments received, and other
information. The street address for the
Docket Operations Office (phone: 800—
647-5527) is U.S. Department of
Transportation, Docket Operations
Office, M—30, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue SE., Washington, DC 20590.

FOR FURTHER INFORMATION CONTACT:
George Schwab, Aviation Safety
Engineer, Safety Management Group,
Rotorcraft Directorate, FAA, 10101
Hillwood Pkwy, Fort Worth, TX 76177;
telephone (817) 222-5110; email
george.schwab@faa.gov.

SUPPLEMENTARY INFORMATION:

Discussion

On April 12, 2016, at 81 FR 21493, the
Federal Register published our notice of
proposed rulemaking (NPRM), which
proposed to amend 14 CFR part 39 by
adding an AD that would apply to
Airbus Helicopters Model AS355NP
helicopters with an Arrius 1A1 fire
extinguishing system installed. The
NPRM proposed to require removing
and correctly installing the fire
extinguishing system pipes in
accordance with Airbus Helicopters’
service information and removing any
placards on the instrument panel if
installed. The proposed requirements
were intended to correct the
connections and to prevent the fire
extinguishing system from discharging
to the wrong engine compartment,
failure of the fire extinguishing system
to control a fire, and subsequent loss of
control of the helicopter.

The NPRM was prompted by AD No.
2011-0192-E, dated October 4, 2011,
issued by EASA, which is the Technical
Agent for the Member States of the
European Union, to correct an unsafe
condition for Eurocopter (now Airbus
Helicopters) Model AS355NP
helicopters with an Arrius 1A1 fire
extinguishing system installed through
production modification (mod) OP—
3931.

EASA advises that during an
inspection of the engine fire
extinguishing system on an AS355NP
helicopter, the left-hand (LH) fire
extinguisher discharge system was
found connected to the right-hand (RH)
engine compartment and the RH
discharge system was connected to the
LH engine compartment. An
investigation showed that this erroneous
installation was inherent in Eurocopter
production modification (mod) OP-
3931. According to EASA, this
condition, if not detected and corrected,
could lead to the discharge of the fire
extinguisher in the wrong engine
compartment in the event of a fire.
Pending the development of a modified
extinguishing system, EASA Emergency
AD No. 2011-0192-E required installing
a placard warning the flight crew of the
erroneous installation until the squibs
on each fire extinguisher are exchanged.

After EASA issued Emergency AD No.
2011-0192-E, Airbus Helicopters
developed a permanent modification of
the discharge system to reconfigure the
position of the squibs on each fire
extinguisher to line up with the control
buttons. EASA subsequently issued
superseding EASA AD No. 2015-0181,
dated August 31, 2015, to retain the
requirements of its previous Emergency
AD and require the modification of the
engine fire extinguishing discharge
system within 12 months.

Comments

After our NPRM (81 FR 21493, April
12, 2016) was published, we received
two comments from Airbus Helicopters.

Request

Airbus Helicopters requested that the
proposed AD have mod 073990 as a
terminating action and exempt Model
AS355NP aircraft that are “post mod
073990” from the AD’s requirements.

We agree with the comment but
disagree that a change to the AD is
necessary. The AD requires compliance
with the service information that Airbus
Helicopters has identified as mod
073990. A Model AS355NP helicopter
in a “post mod 073990 configuration
has complied with the service
information, and therefore has also
previously complied with the required
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actions of the AD under paragraph (d).
We have added a note to the required
actions to specify that the service
information is the equivalent of Mod
073990.

Airbus Helicopters also requested that
we clarify that the AD requires
removing and installing certain pipes
and not removing and installing the
entire fire extinguishing system.

We agree and revised the Required
Actions paragraph to clarify that
compliance means removing and
installing the pipes.

FAA’s Determination

These helicopters have been approved
by the aviation authority of France and
are approved for operation in the United
States. Pursuant to our bilateral
agreement with France, EASA, its
technical representative, has notified us
of the unsafe condition described in the
EASA AD. We are issuing this AD
because we evaluated all information
provided by EASA, reviewed the
relevant information, considered the
comments received, and determined the
unsafe condition exists and is likely to
exist or develop on other helicopters of
these same type designs and that air
safety and the public interest require
adopting the AD requirements as
proposed with the changes described
previously. These changes are
consistent with the intent of the
proposals in the NPRM (81 FR 21493,
April 12, 2016) and will not increase the
economic burden on any operator nor
increase the scope of this AD.

Differences Between This AD and the
EASA AD

The EASA AD requires installing a
placard on the instrument panel to warn
the flight crew of the erroneous
installation until the squibs on each fire
extinguisher are exchanged, and then,
within 12 months, removing and re-
installing certain pipes in the fire
extinguishing system to position the
squibs in line with the control buttons.
This AD does not require installation of
the placards or the temporary exchange
of the squibs. Also, this AD requires
removing and re-installing the fire
extinguisher system pipes within 600
hours time-in-service or at the next
annual inspection, whichever occurs
first.

Related Service Information Under 1
CFR Part 51

We reviewed Airbus Helicopters Alert
Service Bulletin No. AS355-26.00.10,
Revision 0, dated July 2, 2015 (ASB
AS355-26.00.10). ASB AS355-26.00.10
provides procedures for removing the
fire extinguishing system’s pipes and re-

installing them in a configuration where
the squibs match the positioning of the
fire extinguisher discharge heads. ASB
AS355-26.00.10 also specifies removing
any previously-affixed placard on the
instrument panel and installing new
discharge system pipes. Helicopters
with mod 073990 installed have already
complied with ASB AS355-26.00.10.
This service information is reasonably
available because the interested parties
have access to it through their normal
course of business or by the means
identified in the ADDRESSES section.

Other Related Service Information

We also reviewed Eurocopter
Emergency Alert Service Bulletin No.
26.00.09, Revision 0, dated September
15, 2011 (EASB 26.00.09), issued prior
to the permanent modification
developed by Airbus Helicopters. EASB
26.00.09 provided procedures for
interchanging the squibs on each fire
extinguisher. Until this was
accomplished, EASB 26.00.09 specified
affixing a label on the instrument panel
to make the flight crew aware of the
crossed connection.

Costs of Compliance

We estimate that this AD affects 2
helicopters of U.S. Registry and that
labor costs average $85 per work hour.
We expect that removing and installing
the fire extinguishing system requires 24
work hours and required parts cost
$6,367. Based on these estimates, we
expect a total cost of $8,407 per
helicopter and $16,814 for the U.S. fleet.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701:
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
helicopters identified in this rulemaking
action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order

13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a ““significant regulatory
action” under Executive Order 12866;

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979);

(3) Will not affect intrastate aviation
in Alaska to the extent that it justifies
making a regulatory distinction; and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared an economic evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2016-25-28 Airbus Helicopters:
Amendment 39-18754; Docket No.
FAA-2015-5807; Directorate Identifier
2015-SW-063—-AD.

(a) Applicability
This AD applies to Airbus Helicopters
Model AS355NP helicopters, certificated in

any category, with an Arrius 1A1 fire
extinguishing system installed.

(b) Unsafe Condition

This AD defines the unsafe condition as an
incorrectly connected fire extinguishing
discharge system. This condition could result
in the fire extinguishing system discharging
to the wrong engine compartment, failure of
the fire extinguishing system to contain a
fire, and loss of control of the helicopter.

(c) Effective Date

This AD becomes effective January 31,
2017.
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(d) Compliance

You are responsible for performing each
action required by this AD within the
specified compliance time unless it has
already been accomplished prior to that time.

(e) Required Actions

Within 600 hours time-in-service or at the
next annual inspection, whichever occurs
first, remove and install the fire
extinguishing system pipes, and remove any
placards on the instrument panel if installed,
in accordance with the Accomplishment
Instructions, paragraph 3.B. and 3.B.1
through 3.B.2, of Airbus Helicopters Alert
Service Bulletin No. AS355-26.00.10,
Revision 0, dated July 2, 2015.

Note 1 to paragraph (e) of this AD: Airbus
Helicopters identifies Alert Service Bulletin
No. AS355-26.00.10, Revision 0, dated July
2, 2015, as mod 073990.

(f) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Safety Management
Group, FAA, may approve AMOCs for this
AD. Send your proposal to: George Schwab,
Aviation Safety Engineer, Safety Management
Group, Rotorcraft Directorate, FAA, 10101
Hillwood Pkwy, Fort Worth, TX 76177;
telephone (817) 222—-5110; email 9-ASW-
FTW-AMOC-Requests@faa.gov.

(2) For operations conducted under a 14
CFR part 119 operating certificate or under
14 CFR part 91, subpart K, we suggest that
you notify your principal inspector, or
lacking a principal inspector, the manager of
the local flight standards district office or
certificate holding district office, before
operating any aircraft complying with this
AD through an AMOC.

(g) Additional Information

(1) Eurocopter Emergency Alert Service
Bulletin No. AS—355—26.00.09, Revision 0,
dated September 15, 2011, which is not
incorporated by reference, contains
additional information about the subject of
this final rule. For service information
identified in this final rule, contact Airbus
Helicopters, 2701 N. Forum Drive, Grand
Prairie, TX 75052; telephone (972) 641-0000
or (800) 232-0323; fax (972) 641-3775; or at
http://www.airbushelicopters.com/techpub.
You may review a copy of the service
information at the FAA, Office of the
Regional Counsel, Southwest Region, 10101
Hillwood Pkwy, Room 6N-321, Fort Worth,
TX 76177.

(2) The subject of this AD is addressed in
European Aviation Safety Agency (EASA) AD
No. 2015-0181, dated August 31, 2015. You
may view the EASA AD on the Internet at
http://www.regulations.gov in AD Docket No.
FAA-2016-2015-5807.

(h) Subject

Joint Aircraft Service Component (JASC)
Code: 2620, Extinguishing System.
(i) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference of
the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless the AD specifies otherwise.

(i) Airbus Helicopters Alert Service
Bulletin No. AS355-26.00.10, Revision 0,
dated July 2, 2015.

(ii) Reserved.

(3) For Airbus Helicopters service
information identified in this AD, contact
Airbus Helicopters, 2701 N. Forum Drive,
Grand Prairie, TX 75052; telephone (972)
641-0000 or (800) 232-0323; fax (972) 641—
3775; or at http://
www.airbushelicopters.com/techpub.

(4) You may view this service information
at FAA, Office of the Regional Counsel,
Southwest Region, 10101 Hillwood Pkwy,
Room 6N-321, Fort Worth, TX 76177. For
information on the availability of this
material at the FAA, call (817) 222-5110.

(5) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
(202) 741-6030, or go to: http://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued in Fort Worth, Texas, on December
8, 2016.
Scott A Horn,

Acting Manager, Rotorcraft Directorate,
Aircraft Certification Service.

[FR Doc. 201630116 Filed 12—-23-16; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2016-5247; Directorate
Identifier 2015-SW-008—-AD; Amendment
39-18740; AD 2016-25-14]

RIN 2120-AA64

Airworthiness Directives; Airbus
Helicopters Deutschland GmbH
Helicopters

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for Airbus
Helicopters Deutschland GmbH (Airbus
Helicopters) Model BO-105LS A-3
helicopters. This AD requires
establishing a life limit for the tension-
torsion (TT) straps. This AD is
prompted by an error in the
Airworthiness Limitations section of the
maintenance manual. These actions are
intended to prevent the unsafe
condition on these products.

DATES: This AD is effective January 31,
2017.

ADDRESSES: For service information
identified in this final rule, contact

Airbus Helicopters, 2701 N. Forum
Drive, Grand Prairie, TX 75052;
telephone (972) 641-0000 or (800) 232—
0323; fax (972) 641-3775; or at http://
www.airbushelicopters.com/techpub.
You may review the referenced
service information at the FAA, Office
of the Regional Counsel, Southwest
Region, 10101 Hillwood Pkwy, Room
6N-321, Fort Worth, TX 76177.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2016—
5247; or in person at the Docket
Operations Office between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays. The AD docket
contains this AD, the European Aviation
Safety Agency (EASA) AD, the
economic evaluation, any comments
received, and other information. The
street address for the Docket Operations
Office (phone: 800-647-5527) is U.S.
Department of Transportation, Docket
Operations Office, M—30, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue SE., Washington,
DC 20590.

FOR FURTHER INFORMATION CONTACT: Matt
Fuller, Senior Aviation Safety Engineer,
Safety Management Group, Rotorcraft
Directorate, FAA, 10101 Hillwood
Pkwy, Fort Worth, Texas 76177;
telephone (817) 222-5110; email
matthew.fuller@faa.gov.

SUPPLEMENTARY INFORMATION:
Discussion

On March 25, 2016, at 81 FR 16100,
the Federal Register published our
notice of proposed rulemaking (NPRM),
which proposed to amend 14 CFR part
39 by adding an AD that would apply
to Airbus Helicopters Model BO-105LS
A-3 helicopters with a TT strap part
number (P/N) 2604067 or P/N 117—
14110 installed. The NPRM proposed to
require inspecting the helicopter records
to determine if there is a life limit for
the TT straps installed in the helicopter
lifting system, establishing a life limit if
none exists, and replacing each TT strap
that has met or exceeded its life limit.
The proposed requirements were
intended to prevent failure of a TT strap
and subsequent loss of control of a
helicopter.

The NPRM was prompted by AD No.
2015-0042, dated March 9, 2015, issued
by EASA, which is the Technical Agent
for the Member States of the European
Union, to correct an unsafe condition
for the Airbus Helicopters Model BO105
LS A-3 helicopters. EASA advises that
life limits have been introduced for TT
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strap P/N 2604067 and P/N 117-14110
installed on the helicopter lifting
system. During a revision of the
Airworthiness Limitations section of the
Model BO105LS A-3 maintenance
manual, the life limit for the TT strap
was inadvertently deleted. Accordingly,
EASA issued AD No. 2015-0042 to
correct this error. EASA AD No. 2015-
0042 requires replacing TT straps upon
reaching their life limit and entering the
life limit into the aircraft maintenance
manual. EASA states that failure to
comply with the life limit could result
in an unsafe condition.

Comments

After our NPRM (81 FR 16100, March
25, 2016) was published, we received
comments from one commenter.

Request

The commenter supported the NPRM
but asked why the FAA proposed a
drastically shorter compliance time of
20 hours time-in-service (TIS) instead of
the two-month compliance time that
EASA requires. We disagree that the
compliance time in this AD is
drastically shorter. We determined that,
because of the average utilization of this
model helicopter, 20 hours TIS is
roughly equivalent to EASA’s two-
month compliance time.

FAA’s Determination

These helicopters have been approved
by the aviation authority of Germany
and are approved for operation in the
United States. Pursuant to our bilateral
agreement with Germany, EASA, its
technical representative, has notified us
of the unsafe condition described in the
EASA AD. We are issuing this AD
because we evaluated all information
provided by EASA, reviewed the
relevant information, considered the
comment received, and determined the
unsafe condition exists and is likely to
exist or develop on other helicopters of
these same type designs and that air
safety and the public interest require
adopting the AD requirements as
proposed.

Differences Between This AD and the
EASA AD

This AD requires compliance within
20 hours TIS. The EASA AD allows two
months to calculate the flight cycles or
calendar time of each TT strap.

Related Service Information

Airbus Helicopters issued Alert
Service Bulletin ASB BO105LS-10A—
013, Revision 0, dated March 9, 2015
(ASB). The ASB specifies adding a life
limit for the TT strap P/N 2604067 or
117-14110 of 25,000 flights or 10 years,

whichever occurs first, in the list of life-
limited parts and corresponding log
cards. The ASB also states TT straps
that have exceeded the retirement time
must be replaced and that only TT
straps that have not exceeded the
retirement time may be installed.

Costs of Compliance

We estimate that this AD affects 8
helicopters of U.S. Registry. Labor costs
are estimated at $85 per work hour. We
estimate that it takes 2 work hours to
inspect and revise the Airworthiness
Limitations section and to calculate and
record a life limit for the TT strap for
a total cost of $170 per helicopter and
$1,360 for the fleet. If a TT strap is
replaced, we estimate it takes 8 work
hours and $16,617 for required parts for
a total cost of $17,297 per helicopter per
TT strap.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701:
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
helicopters identified in this rulemaking
action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866;

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979);

(3) Will not affect intrastate aviation
in Alaska to the extent that it justifies
making a regulatory distinction; and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared an economic evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2016-25-14 Airbus Helicopters
Deutschland GmbH Helicopters:
Amendment 39-18740; Docket No.
FAA—-2016-5247; Directorate Identifier
2015-SW-008—-AD.

(a) Applicability
This AD applies to Model BO-105LS A-3
helicopters with a tension torsion (TT) strap

part number (P/N) 2604067 or P/N 117—
14110 installed, certificated in any category.

(b) Unsafe Condition

This AD defines the unsafe condition as a
TT strap remaining in service beyond its
fatigue life. This condition could result in
failure of a TT strap and loss of control of a
helicopter.

(c) Effective Date

This AD becomes effective January 31,
2017.

(d) Compliance

You are responsible for performing each
action required by this AD within the
specified compliance time unless it has
already been accomplished prior to that time.

(e) Required Actions

Within 20 hours time-in-service:

(1) Inspect the Airworthiness Limitations
section of the applicable maintenance
manual or Instructions for Continued
Airworthiness (ICA) and the component
history card or equivalent record for TT strap
P/N 2604067 and P/N 117—-14110. Determine
whether those records specify a life limit of
25,000 flights or 10 years since the date of
manufacture, whichever occurs first.

(2) If the Airworthiness Limitations section
of the applicable maintenance manual or ICA
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or the component history card or equivalent
record do not specify a life limit for the TT
strap, or if they specify a different life limit
than in paragraph (e)(1), do the following:

(i) Revise the Airworthiness Limitations
section of the applicable maintenance
manual or ICA by establishing a life limit of
25,000 flights or 10 years since date of
manufacture, whichever occurs first, for each
TT strap P/N 2604067 and P/N 117-14110 by
making pen-and-ink changes or by inserting
a copy of this AD into the Airworthiness
Limitations section of the maintenance
manual or the ICA. For purposes of this AD,
a flight would be counted anytime the
helicopter lifts off into the air and then lands
again regardless of the duration of the
landing and regardless of whether the engine
is shut down.

(ii) Create a component history card or
equivalent record for each TT strap P/N
2604067 and P/N 117-14110, if one does not
exist, and record a life limit of 25,000 flights
or 10 years since date of manufacture,
whichever occurs first.

(3) Remove from service each TT strap that
has reached or exceeded its life limit.

(f) Special Flight Permits
Special flight permits are prohibited.

(g) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Safety Management
Group, FAA, may approve AMOCs for this
AD. Send your proposal to: Matt Fuller,
Senior Aviation Safety Engineer, Safety
Management Group, Rotorcraft Directorate,
FAA, 10101 Hillwood Pkwy, Fort Worth,
Texas 76177; telephone (817) 222-5110;
email 9-ASW-FTW-AMOC-Requests@faa.gov.

(2) For operations conducted under a 14
CFR part 119 operating certificate or under
14 CFR part 91, subpart K, we suggest that
you notify your principal inspector, or
lacking a principal inspector, the manager of
the local flight standards district office or
certificate holding district office, before
operating any aircraft complying with this
AD through an AMOC.

(h) Additional Information

(1) Airbus Helicopters Alert Service
Bulletin ASB BO105LS—10A-013, Revision 0,
dated March 9, 2015, which is not
incorporated by reference, contains
additional information about the subject of
this AD. For service information identified in
this AD, contact Airbus Helicopters, 2701 N.
Forum Drive, Grand Prairie, TX 75052;
telephone (972) 641-0000 or (800) 232—-0323;
fax (972) 641-3775; or at http://
www.airbushelicopters.com/techpub. You
may review the referenced service
information at the FAA, Office of the
Regional Counsel, Southwest Region, 10101
Hillwood Pkwy, Room 6N-321, Fort Worth,
TX 76177.

(2) The subject of this AD is addressed in
European Aviation Safety Agency (EASA) AD
No. 2015-0042, dated March 9, 2015. You
may view the EASA AD on the Internet at
http://www.regulations.gov in Docket No.
FAA-2016-5247.

(i) Subject

Joint Aircraft Service Component (JASC)
Code: 6200 Main Rotor System.

Issued in Fort Worth, Texas, on December
1, 2016.
Lance T. Gant,
Manager, Rotorcraft Directorate, Aircraft
Certification Service.
[FR Doc. 2016—-30053 Filed 12—-23—-16; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2016-4278; Directorate
Identifier 2012-SW-022—-AD; Amendment
39-18758; AD 2016-26-01]

RIN 2120-AA64
Airworthiness Directives;

AgustaWestland S.p.A. (Agusta)
Helicopters

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for certain
Agusta Model AB139 and AW139
helicopters. This AD requires
performing operational checks of both
hydraulic systems. This AD was
prompted by an assessment of the
hydraulic systems of the helicopter
following an accident. These actions are
intended to prevent the unsafe
condition on these products.

DATES: This AD is effective January 31,
2017.

The Director of the Federal Register
approved the incorporation by reference
of a certain document listed in this AD
as of January 31, 2017.

ADDRESSES: For service information
identified in this final rule, contact
AgustaWestland, Product Support
Engineering, Via del Gregge, 100, 21015
Lonate Pozzolo (VA) Italy, ATTN:
Maurizio D’Angelo; telephone 39-0331—
664757; fax 39 0331-664680; or at
http://www.agustawestland.com/
technical-bulletins. You may review the
referenced service information at the
FAA, Office of the Regional Counsel,
Southwest Region, 10101 Hillwood
Pkwy, Room 6N-321, Fort Worth, TX
76177.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2016—
4278; or in person at the Docket

Operations Office between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays. The AD docket
contains this AD, the European Aviation
Safety Agency (EASA) AD, the
economic evaluation, any incorporated-
by-reference service information, any
comments received, and other
information. The street address for the
Docket Operations Office (phone: 800—
647-5527) is U.S. Department of
Transportation, Docket Operations
Office, M—30, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue SE., Washington, DC 20590.

FOR FURTHER INFORMATION CONTACT: Matt
Wilbanks, Aviation Safety Engineer,
Safety Management Group, Rotorcraft
Directorate, FAA, 10101 Hillwood
Parkway, Fort Worth, Texas 76177;
telephone (817) 222-5110; email
matt.wilbanks@faa.gov.

SUPPLEMENTARY INFORMATION:

Discussion

On March 11, 2016, at 81 FR 12838,
the Federal Register published our
notice of proposed rulemaking (NPRM),
which proposed to amend 14 CFR part
39 by adding an AD that would apply
to certain serial-numbered Agusta
Model AB139 and AW139 helicopters.
The NPRM proposed to require, within
50 hours time-in-service (TIS),
performing operational tests of the
Number 1 and Number 2 hydraulic
systems power control modules (PCMs),
the tail shut-off valve, the PCM1 and
PCM2 flight control shut-off valves, and
the emergency landing gear shut-off
valve for correct functionality.
Depending on the results of the
operational checks, the NPRM proposed
to require replacing a PCM, the tail shut-
off valve, a flight control shut-off valve,
the number 2 hydraulic control panel,
the number 1 hydraulic module, the
number 1 or number 2 PCM pressure
switch, or repairing the electrical
wiring. The proposed requirements
were intended to prevent loss of
hydraulic power to the flight controls
and subsequent loss of control of the
helicopter.

The NPRM was prompted by AD No.
2011-0207, dated October 20, 2011 (AD
No. 2011-0207), issued by EASA, which
is the Technical Agent for the Member
States of the European Union, to correct
an unsafe condition for certain serial-
numbered Agusta Model AB139 and
AW139 helicopters. EASA advises that
an accident involving a Model AW139
helicopter caused the tail rotor (T/R),
the T/R gearbox, and part of the fin to
detach from the aircraft, rupturing the
hydraulic lines and draining all of the
hydraulic fluid. According to EASA, an
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assessment of the helicopter’s hydraulic
systems following the accident revealed
that an operational check of the
hydraulic systems is necessary to ensure
its functionality. EASA advises that this
condition, if not corrected, could lead,
in the case of multiple failures, to loss
of hydraulic power and subsequent loss
of control of the helicopter. To address
this, EASA AD No. 2011-0207 requires,
within 50 flight hours or 2 months,
operational checks of the power control
modules and shutoff valves and
reporting the results to the
manufacturer.

Comments

After our NPRM (81 FR 12838, March
11, 2016) was published, we received
comments from one commenter.

Request

The commenter requested we not
adopt the proposed AD, as it is
unnecessary. The commenter stated that
following the release of EASA AD No.
2011-0207 and Agusta Bollettino
Tecnico No. 139-269, dated September
30, 2011 (BT 139-269), they already
have a 600 hour/12 month inspection
and operational check of the hydraulic
systems as part of their maintenance
program that covers all of the proposed
actions in the NPRM. Finally, the
commenter stated that the proposed AD
would not change any of their
maintenance procedures, but it would
add an additional burden of required
paper work for the same results.

We disagree. EASA AD No. 2011—
0207 is not mandatory for U.S.
operators. Additionally, while an
operator may incorporate the
procedures described in BT 139-269
into its maintenance program, not all
operators are required to do so. In order
for the corrective actions in BT 139-269
to become mandatory, and to correct the
unsafe condition identified in the
NPRM, the FAA must issue an AD.

FAA’s Determination

These helicopters have been approved
by the aviation authority of Italy and are
approved for operation in the United
States. Pursuant to our bilateral
agreement with Italy, EASA, its
technical representative, has notified us
of the unsafe condition described in the
EASA AD. We are issuing this AD
because we evaluated all information
provided by EASA, reviewed the
relevant information, considered the
comment received, and determined the
unsafe condition exists and is likely to
exist or develop on other helicopters of
these same type designs and that air
safety and the public interest require

adopting the AD requirements as
proposed.

Differences Between This AD and the
EASA AD

The EASA AD requires reporting the
results of the operational checks to
Agusta, while this AD does not. The
EASA AD also requires compliance
within 50 flight-hours or 2 months,
while this AD requires compliance
within 50 hours TIS.

Related Service Information Under 1
CFR Part 51

We reviewed BT 139-269 for Model
AB139 and AW139 helicopters. BT 139-
269 contains procedures for conducting
operational checks of both hydraulic
systems to confirm correct functionality.

This service information is reasonably
available because the interested parties
have access to it through their normal
course of business or by the means
identified in the ADDRESSES section.

Costs of Compliance

We estimate this AD will affect 102
helicopters of U.S. Registry.

Based on an average labor rate of $85
per hour, we estimate that operators
may incur the following costs in order
to comply with this AD. Performing the
operational checks of the hydraulic
systems requires about 2 work-hours for
a total cost per helicopter of $170 and
a total cost to U.S. operators of $17,340.

If required, replacing a PCM will
require about 3 work-hours and required
parts will cost about $87,136, for a cost
per helicopter of $87,391.

If required, replacing a tail or flight
control shut-off valve will require about
2 work-hours, and required parts will
cost about $7,512, for a cost per
helicopter of $7,682. If required,
replacing the number 2 hydraulic
control panel will require about 2 work-
hours, and required parts will cost about
$8,165, for a cost per helicopter of
$8,335.

If required, replacing the number 1
hydraulic module will require about 4
work-hours, and required parts will cost
about $87,137, for a cost per helicopter
of $87,477.

If required, replacing a PCM pressure
switch will require about 2 work-hours,
and required parts will cost about
$6,974, for a cost per helicopter of
$7,144.

If required, repairing the electrical
wiring will require about 2 work-hours,
and required parts will cost about $45,
for a cost per helicopter of $215.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue

rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701:
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
helicopters identified in this rulemaking
action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a ““significant regulatory
action” under Executive Order 12866;

(2) Is not a ““significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979);

(3) Will not affect intrastate aviation
in Alaska to the extent that it justifies
making a regulatory distinction; and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared an economic evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
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§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2016-26-01 AGUSTAWESTLAND S.P.A.
(AGUSTA): Amendment 39-18758;
Docket No. FAA-2016-4278; Directorate
Identifier 2012—-SW-022—-AD.

(a) Applicability

This AD applies to Agusta Model AB139
and AW139 helicopters, all serial numbers
except serial number 31007, 31094, 31293,
31301, 31303, 31313, and 31329, certificated
in any category.

(b) Unsafe Condition

This AD defines the unsafe condition as an
inoperative hydraulic shut-off valve, which
could result in loss of hydraulic power and
subsequent loss of control of the helicopter.

(c) Effective Date

This AD becomes effective January 31,
2017.

(d) Compliance

You are responsible for performing each
action required by this AD within the
specified compliance time unless it has
already been accomplished prior to that time.

(e) Required Actions

Within 50 hours time-in service:

(1) Perform an operational test of each
Number 1 and Number 2 power control
module (PCM). If the fluid level in the
reservoir changes more than 5mm (0.196 in)
in an hour, replace the affected PCM.

(2) Perform an operational test of each tail
shut-off valve. If the 2 SERVO caution
message is not illuminated and the UTIL
SOV2 and TR SOV indications are in the
open position:

(i) Disconnect the Tail Shutoff valve
connector, HP4P1.

(ii) Disconnect the PCM2 connectors,
A44P3 and A44P12.

(iii) Disconnect the TB38 terminal board
connector, TB38P1.

(iv) Perform a continuity test from HP4P1—
1 to A44P12-16, from HP4P1-2 to TB38P1—
D, and from HP4P1—4 to A44P3-6.

(v) If there is no continuity, repair or
replace the defective wiring.

(vi) If there is continuity, release the test
lever of the PCM2 to the DOWN NORM
position.

(vii) If the TRSVO indication stays in the
closed position, replace the tail shutoff valve.

(3) Perform an operational test of the PCM
2 flight control shut-off valve as described in
the Compliance Instructions, paragraphs 5.1.
through 5.5., of Agusta Bollettino Tecnico
No. 139-269, dated September 30, 2011 (BT
139-269).

(i) If the 2 SERVO caution message is
illuminated:

(A) On the hydraulic control panel, lift the
guard of the SOV1/SOV2 switch and set it to
SOV2 (closed position). Make sure that the 2
HYD PRESS caution message and the HYD 2
PRESS warning light on the hydraulic control
panel are illuminated.

(B) Reset the SOV1/SOV2 switch to the
open position.

(C) If the 2 HYD PRESS and 2 SERVO
caution messages remain illuminated:

(1) Disconnect the PL14P1 and PL14P2
connectors from the hydraulic control panel.

(2) Disconnect the A1-1P4 connector from
the MAU1.

(3) Disconnect the A2—1P3 connector from
the MAU2.

(4) Disconnect the A44P3 connector from
the Number 2 PCM.

(5) Disconnect the PL1P3 connector from
the circuit breaker panel.

(6) Perform a continuity test from PL14P1-
] to A1-1P4-18, from PL14P1-D to PL1P3—
q, from PL14P2-] to A44P3-5, and from
PL14P2-T to A2-1P3-34. If there is no
continuity, repair or replace the defective
wiring.

(7) If the HYD PRESS and 2 SERVO caution
messages remain illuminated, replace the
number 2 hydraulic power module.

(ii) If the 2 HYD PRESS caution message
is illuminated, the HYD 2 pressure indication
is more than 190 bar (2,755 1bf/sq in), and the
SOV2 shutoff valve is in the open position,
replace the pressure switch on the Number
2 PCM.

(iii) If the closure of SOV 2 is indicated on
the MFD hydraulic synoptic page, before
further flight, replace the Number 2 PCM.

(4) Perform an operational test of the PCM
1 flight control shut-off valve as described in
the Compliance Instructions, paragraphs 6.1.
through 6.4., of BT 139-269.

(i) If the 1 SERVO caution message is
illuminated:

(A) On the hydraulic control panel, lift the
guard of the SOV1/SOV2 switch and set it to
SOV1 (closed position). Make sure that the 1
HYD PRESS caution message and the HYD 1
PRESS warning light on the hydraulic control
panel are illuminated.

(B) Reset the SOV1/SOV2 switch to the
open position. If the 1 HYD PRESS and 1
SERVO caution messages remain
illuminated:

(1) Disconnect the PL14P1 and PL14P2
connectors from the hydraulic control panel.

(2) Disconnect the A1-1P4 connector from
the MAU1.

(3) Disconnect the A2—1P3 connector from
the MAU2.

(4) Disconnect the A45P3 connector from
the Number 1 PCM.

(5) Disconnect the PL1P3 connector from
the circuit breaker panel.

(6) Perform a continuity test from PL14P1-
J to A1-1P4-18, from PL14P1-E to A45P3—
5, from PL14P1-D to PL1P3-q, and from
PL14P2-T to A2-1P3-34. If there is no
continuity, repair or replace the defective
wiring.

(7) If the HYD PRESS and 1 SERVO caution
messages remain illuminated, replace the
Number 1 hydraulic control panel.

(ii) If the 1 HYD PRESS caution message
is illuminated, the HYD 1 pressure indication
is more than 190 bar (2,755 1bf/sq in), and the
SOV1 shutoff valve is in the open position,
replace the pressure switch on the Number
1 PCM.

(iii) If the closure of SOV 1 is indicated on
the MFD hydraulic synoptic page, before
further flight, replace the Number 1 PCM.

(4) Perform an operational test of the
emergency landing gear shutoff valve as

described in the Compliance Instructions,
paragraphs 7.1. through 7.4., of BT 139-269.

(i) If the EMERG L/G PRESS caution
message is illuminated, the HYD 1 pressure
indication is more than 190 bar (2,755 1bf/sq
in), and the UTIL SOV1 (LDG GEAR EMER)
shutoff valve is in the open position, replace
the pressure switch on the Number 1 PCM.

(ii) If the 1 HYD MIN caution message is
illuminated, inspect the fluid level on the
Number 1 PCM and inspect the Number 1
main hydraulic system for leaks.

(A) If the fluid level is between the FULL
and ADD marks, or if there are no hydraulic
fluid leaks, perform an operational test of the
level switches. If the 1 HYD MIN caution
message is illuminated, replace the Number
1 PCM.

(B) If there is a hydraulic fluid leak:

(1) Replace all leaking parts and lines or
repair the leak.

(2) If the 1 HYD MIN caution message
remains illuminated, perform an operational
test of the level switches.

(3) If the 1 HYD MIN caution message
remains illuminated, replace the Number 1
PCM.

(f) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Safety Management
Group, FAA, may approve AMOCs for this
AD. Send your proposal to: Matt Wilbanks,
Aviation Safety Engineer, Safety Management
Group, Rotorcraft Directorate, FAA, 10101
Hillwood Parkway, Fort Worth, Texas 76177;
telephone (817) 222-5110; email 9-ASW-
FTW-AMOC-Requests@faa.gov.

(2) For operations conducted under a 14
CFR part 119 operating certificate or under
14 CFR part 91, subpart K, we suggest that
you notify your principal inspector, or
lacking a principal inspector, the manager of
the local flight standards district office or
certificate holding district office, before
operating any aircraft complying with this
AD through an AMOC.

(g) Additional Information

The subject of this AD is addressed in
European Aviation Safety Agency (EASA) AD
No. 2011-0207, dated October 20, 2011. You
may view the EASA AD on the Internet at
http://www.regulations.gov in Docket No.
FAA-2016-4278.

(h) Subject

Joint Aircraft Service Component (JASC)
Code: 2900: Hydraulic Power.

(i) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference of
the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless the AD specifies otherwise.

(i) Agusta Bollettino Tecnico No. 139-269,
dated September 30, 2011.

(ii) Reserved.

(3) For Agusta service information
identified in this final rule, contact
AgustaWestland, Product Support
Engineering, Via del Gregge, 100, 21015
Lonate Pozzolo (VA) Italy, ATTN: Maurizio
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D’Angelo; telephone 39-0331-664757; fax 39
0331-664680; or at http://
www.agustawestland.com/technical-
bulletins.

(4) You may view this service information
at FAA, Office of the Regional Counsel,
Southwest Region, 10101 Hillwood Pkwy,
Room 6N-321, Fort Worth, TX 76177. For
information on the availability of this
material at the FAA, call (817) 222-5110.

(5) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
(202) 741-6030, or go to: http://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued in Fort Worth, Texas, on December
9, 2016.
Scott A. Horn,

Acting Manager, Rotorcraft Directorate,
Aircraft Certification Service.

[FR Doc. 2016-30285 Filed 12—-23-16; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2015-7525; Directorate
Identifier 2015-NM—-064-AD; Amendment
39-18727; AD 2016-25-01]

RIN 2120-AA64
Airworthiness Directives; The Boeing
Company Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for certain
The Boeing Company Model 747-400,
747-400D, and 747-400F series
airplanes; Model 757 airplanes; and
Model 767-200, =300, —300F, and
—400ER series airplanes. This AD was
prompted by reports of uncommanded
autopilot engagement events resulting in
incorrect stabilizer trim adjustment
during takeoff. This AD requires,
depending on the model/configuration,
installing an on-ground stabilizer
autotrim inhibit system, relays and
related wiring to open and close the
flight control computer (FCC) analog
output, and new operational program
software (OPS) into the FCCs. We are
issuing this AD to address the unsafe
condition on these products.

DATES: This AD is effective January 31,
2017.

The Director of the Federal Register
approved the incorporation by reference
of certain publications listed in this AD
as of January 31, 2017.

ADDRESSES: For service information
identified in this final rule, contact
Boeing Commercial Airplanes,
Attention: Data & Services Management,
P. O. Box 3707, MC 2H-65, Seattle, WA
98124—2207; telephone: 206—-544-5000,
extension 1; fax: 206—766-5680; Internet
https://www.myboeingfleet.com. You
may view this referenced service
information at the FAA, Transport
Airplane Directorate, 1601 Lind Avenue
SW., Renton, WA. For information on
the availability of this material at the
FAA, call 425-227-1221. It is also
available on the Internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2015—
7525.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2015—
7525; or in person at the Docket
Management Facility between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this AD, the regulatory
evaluation, any comments received, and
other information. The address for the
Docket Office (phone: 800-647-5527) is
Docket Management Facility, U.S.
Department of Transportation, Docket
Operations, M—30, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue SE., Washington,
DC 20590.

FOR FURTHER INFORMATION CONTACT: Fnu
Winarto, Aerospace Engineer, Systems
and Equipment Branch, ANM-1308S,
FAA, Seattle Aircraft Certification
Office (ACQO), 1601 Lind Avenue SW.,
Renton, WA 98057-3356; phone: 425—
917-6659; fax: 425-917-6590; email:
fnu.winarto@faa.gov.

SUPPLEMENTARY INFORMATION:

Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 by adding an AD that would
apply to certain The Boeing Company
Model 747-400, 747—-400D, and 747—
400F series airplanes; Model 757
airplanes; and Model 767-200, —300,
—300F, and —400ER series airplanes. The
NPRM published in the Federal
Register on December 23, 2015 (80 FR
79735) (“the NPRM”). The NPRM was
prompted by reports of uncommanded
autopilot engagement events resulting in
incorrect stabilizer trim adjustment
during takeoff. The NPRM proposed to
require, depending on the model/
configuration for Model 747 airplanes,
installing an on-ground stabilizer
autotrim inhibit system, doing routine

functional testing of the system, and
doing corrective actions if necessary; for
Model 757 airplanes and Model 767
airplanes, installing relays and related
wiring to open and close the FCC analog
output that controls the stabilizer trim
adjustment, doing routine functional
testing of the on-ground auto stabilizer
trim inhibit system, and doing
corrective actions if necessary; and for
Model 767-300, and —300F series
airplanes, installing new OPS into the
FCGCs. We are issuing this AD to prevent
stabilizer mistrim, which could result in
a high-speed rejected takeoff and
runway overrun, or reduced
controllability of the airplane after
takeoff due to insufficient pitch control.

Comments

We gave the public the opportunity to
participate in developing this AD. The
following presents the comments
received on the NPRM and the FAA’s
response to each comment.

Support for the NPRM

The Airline Pilots Association,
International stated that it fully supports
the intent of the NPRM.

Requests To Withdraw the NPRM

United Parcel Service (UPS) requested
that the NPRM be withdrawn until the
actual root cause of the unsafe condition
can be determined and a validated and
confirmed solution is developed.

FedEx Express (FedEx) requested that
we withdraw the NPRM. FedEx stated
that the burden of the actions proposed
in the NPRM is not justified based on
data presented in Boeing Fleet Team
Digest 757-FTD-22-12001 or its
operational experience. FedEx believes
this is an extremely isolated and
unlikely anomaly on the Model 757
fleet. FedEx stated that it operates over
100 Model 757 aircraft and has
completed over 210,000 flight cycles
with no reports of uncommanded
autopilot engagement.

We disagree with the commenters’
request to withdraw the NPRM. The
quantitative and qualitative risks
analyzed for this identified unsafe
condition present an unacceptable risk
that must be addressed on both
passenger and freighter models. The
manufacturer also considers the
condition a safety issue and has
developed an on-ground stabilizer
autotrim inhibit system that addresses
the unsafe condition. We have
determined that it is necessary to
proceed with issuance of this AD.

Requests To Clarify Root Cause

Boeing requested that we revise the
Discussion section of the NPRM. Boeing
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acknowledged that the root cause is
unknown, but requested that we revise
the speculation that “the erroneous
autopilot engage request is believed to
have come from the mode control panel
(MCP) and to have been caused by
contamination within the MCP.” Boeing
requested that we instead indicate that
possible failures in the autopilot flight
director system can cause an
uncommanded engagement of the
autopilot. Boeing stated that the revised
statement would be less speculative.

We partially agree with the
commenter’s request. We agree that the
revised statement would be less
speculative. However, since the
pertinent part of the Discussion section
is not repeated in this final rule, no
change is necessary to this final rule.

One commenter, Geoffrey Barrance,
requested that we take immediate action
to require examination for
contamination of all MCPs on all
affected airplanes. Mr. Barrance stated
that the exposure to the problem will
persist until all (or some critical part) of
the actions specified by the NPRM are
completed.

We do not agree with the commenter’s
request. As stated above, the
manufacturer and the FAA agree that
pointing to MCP contamination as the
root cause is speculative. We concur
with the manufacturer’s conclusion that
the on-ground stabilizer autotrim inhibit
system of this AD mitigates possible
failures in the autopilot flight director
system. The compliance times specified
in this AD are established to ensure an
acceptable level of risk. We have not
changed this final rule in this regard.

Request To Revise SUMMARY

Boeing requested that we revise the
SUMMARY of the NPRM to describe the
specific Model 767 airplanes identified
in the applicability of this AD, rather
than using the term ‘“Model 767
airplanes.” Boeing stated that this will
clarify that the applicability will not
apply to future Model 767 series
airplanes, such as the Model 767-2C,
which will be designed to inhibit
autopilot engagement on the ground
with the flaps down, preventing the
unsafe condition addressed by the
NPRM.

We agree with the commenter’s
request. In the SUMMARY of this final
rule we refer to “certain” airplanes, and
we identify the subgroup of Model 767
airplanes by referring to the effectivity
of the service information in paragraph
(c) of this AD. We are not including
future production airplanes in the
applicability of this AD.

Request To Clarify Differences Between
NPRM and Service Information

United Airlines (UAL) requested that
we revise the NPRM to specify using
Boeing Special Attention Service
Bulletin 747-22-2256, Revision 1, dated
January 6, 2016 (““SASB 747-22-2256
R1”), and that we give credit for Boeing
Special Attention Service Bulletin 747—
22-2256, dated March 6, 2015.

We agree with UAL’s request. We
have revised paragraphs (c)(1) and (g) of
this AD to specify using SASB 747-22—
2256 R1, as an appropriate source of
service information for accomplishing
the required actions in these paragraphs.
SASB 747-22-2256 R1 specifies doing
functional testing of the automatic
stabilizer trim inhibit system. Since
paragraph (g) of the proposed AD
specified doing the functional testing of
the automatic stabilizer trim inhibit,
there is no increase in the economic
burden on any operator or increase of
the scope of this AD. We added credit
for using Boeing Special Attention
Service Bulletin 747-22-2256, dated
March 6, 2015, to paragraph (k) of this
AD.

EVA Airways (EVA) requested that we
consider the complexity of Boeing
Special Attention Service Bulletin 747—
22-2256, dated March 6, 2015, and
noted that Boeing Information Notice
747-22-2256 IN 02, dated June 10,
2015, has been issued to revise Boeing
Special Attention Service Bulletin 747—
22-2256, dated March 6, 2015.

We agree with the commenter’s
request. As previously stated, we have
revised this AD to specify SASB 747—
22-2256 R1 as an appropriate source of
service information. This service
information has incorporated the
information in Boeing Information
Notice 747—22-2256 IN 02, dated June
10, 2015. No further change is necessary
in this regard in this final rule.

Boeing requested that we delete the
“Differences Between this Proposed AD
and the Service Information” section in
the NPRM, which stated that, for Model
747 airplanes, the proposed AD would
require doing post-modification routine
functional testing of the on-ground
stabilizer auto trim inhibit system, and
corrective actions if necessary, at
intervals not to exceed 1,500 flight
hours. Boeing stated that SASB 747-22—
2256 R1 now includes the functional
testing of the on-ground stabilizer auto
trim inhibit system.

We agree with Boeing that SASB 747—
22-2256 R1 specifies doing the
functional testing of the on-ground auto
stabilizer trim inhibit system specified
in “Differences Between this Proposed
AD and the Service Information” in the

NPRM, and in paragraph (i) of this AD.
However, the ‘“Differences Between this
Proposed AD and the Service
Information” section is not repeated in
this final rule. We have not changed this
final rule in this regard.

Effect of Winglets on Accomplishment
of the Proposed Actions

Aviation Partners Boeing (APB) stated
that the installation of winglets per
Supplemental Type Certificate (STC)
ST01518SE does not affect the
accomplishment of the manufacturer’s
service instructions.

We agree with APB that STC
ST01518SE does not affect the
accomplishment of the manufacturer’s
service instructions for Model 757
airplanes. Therefore, the installation of
STC ST01518SE does not affect the
ability to accomplish the actions
required by this AD for Model 757
airplanes. Therefore, we have not
changed this AD in this regard.

Requests To Address Airplanes
Equipped With Aviation Partners
Boeing (APB) Winglets

All Nippon Airways (ANA), American
Airlines (AA), APB, Boeing, Thompson
Airways, UAL, and UPS requested that
we revise the NPRM to address the
Model 767 airplanes equipped with
winglets installed under APB STC
ST01920SE. The commenters explained
that the Model 767 equipped with APB
winglets have a different compliance
time and modification specified in APB
Service Bulletin AP767-22-005,
Revision 1, dated June 16, 2015 (“‘SB
AP767-22—-005 R1”’), than those that
have not been modified by the APB
STC.

We agree with the commenters’
requests to revise this AD to address
Model 767 airplanes equipped with
APB winglets. The Model 767-300 and
—300F series airplanes identified in
Boeing Special Attention Service
Bulletin 767—-22—-0143, Revision 1, dated
July 6, 2015 (““SASB 767-22-0143 R1”),
that have been modified with the
installation of APB winglets are
identified in SB AP767-22—-005 R1.

We have revised applicability
paragraph (c)(3) of this AD to exclude
Model 767-300 and —300F series
airplanes that are identified in SB
AP767-22-005 R1. We have added a
new paragraph (c)(5) to this AD to
include Model 767-300 and —300F
series airplanes with winglets installed
per STC ST01920SE having part number
(P/N) 2276—COL—-AF2-03 installed, as
identified in APB Service Bulletin
AP767-22-005, dated May 8, 2015; or
SB AP767-22-005 R1.
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We have redesignated paragraph (j) of
the proposed AD as paragraph (j)(1) of
this AD and added paragraph (j)(2) to
this AD to require the actions specified
in SB AP767—-22-005 R1, for Model 767
airplanes that are identified in
paragraph (c)(5) of this AD. These
actions were previously proposed in the
NPRM; therefore, there is no increase in
scope of the requirements of this AD
and no supplemental comment period is
necessary. We have also added
paragraph (j)(3) to this AD which states
that, for airplanes identified in
paragraph (c)(5) of this AD, no
additional action is required by this AD.

Requests To Reference Revised Service
Information and Provide Credit

AIRDO Company, ANA, Boeing,
British Airways, Thomson Airways, and
UAL requested that we revise the NPRM
to specify using Boeing Special
Attention Service Bulletin 757-22—
0096, Revision 1, dated February 8,
2016 (““SASB 757-22-0096 R1”); Boeing
Special Attention Service Bulletin 767—
22-0143, Revision 2, dated May 25,
2016 (““SASB 767—-22—-0143 R2”); certain
Boeing Information Notices that provide
revisions to the service information; and
to provide credit for actions using the
previous issues of service information.

We agree with the commenters’
requests to reference the revised service
information, which incorporates the
revisions in the Boeing Information
Notices, and to provide credit. This
service information incorporates small
editorial changes and requires no
additional work on airplanes that have
had prior revisions of this service
information accomplished on them. We
have revised paragraphs (c)(2) and (h) of
this AD to reference SASB 757-22-0096
R1. We have revised paragraphs (c)(3)
and (i) of this AD to reference SASB
767-22—0143 R2. In paragraph (k) of this
AD, we have added credit for previous
actions using Boeing Special Attention
Service Bulletin 757—22-0096, dated
March 23, 2015; and Boeing Special
Attention Service Bulletin 767-22—
0143, Revision 1, dated July 6, 2015.

Request To Approve Alternative
Method of Compliance (AMOC)

AAL requested that we approve SB
AP767-22-005 R1, or later FAA-
approved revisions, as an AMOC to the
NPRM requirements. AAL also
requested that we approve later FAA-
approved revisions to the service
information in the NPRM.

We do not agree with the commenter’s
requests. As stated previously, we have
included SB AP767-22—-005 R1 as a
source of service information in this AD.
AMOC:s provide an alternative method

of compliance to the methods required
to be used in the associated AD. An
AMOC is issued only after an AD has
been issued and only after data are
provided to show that the proposed
alternative adequately addresses the
unsafe condition.

Referring to specific service
information in an AD and using the
phrase “or later FAA-approved
revisions” violates Office of the Federal
Register regulations for approving
materials that are incorporated by
reference. However, operators may
request approval to use a later revision
of the referenced service information as
an AMOC, under the provisions of
paragraph (1) of this AD. We have not
changed this AD in this regard.

Requests To Revise Compliance Times

AAL, AIRDO Company, FedEx,
British Airways, EVA Airways,
Thomson Airways, and UAL requested
that we revise the NPRM compliance
times. The revision requests for the
Model 747 airplanes 24-month
compliance time range from 48 months
to 60 months to the next scheduled
heavy airplane check. The revision
requests for the Model 757 airplanes 24-
month compliance time range from 36
months to 48 months. The revision
requests for the Model 767 airplanes 24-
month compliance time is 36 months.
UAL requested that operators installing
the APB winglets in the near future,
have 24 months instead of 16 months
after the effective date of the AD to
comply with the AD requirements. The
commenters requested the compliance
time changes to accommodate
maintenance schedules, parts
availability, and airplane down times.

We do not agree with the commenters’
compliance time requests. In developing
appropriate compliance times, we
considered the safety implications,
normal maintenance schedules for
timely accomplishment of the
modification, and parts availability. In
light of these items, we have determined
that the compliance times, as proposed,
represent the maximum interval of time
allowable for the affected airplanes to
continue to safely operate before the
modification is done. In addition, since
maintenance schedules vary among
operators, there would be no assurance
that the airplane would be modified
during that maximum interval. The
manufacturer has concurred with the
compliance times as proposed. We have
not changed this final rule in this
regard. However, under the provisions
of paragraph (1) of this AD, we will
consider requests for approval of an
extension of the compliance time if
sufficient data are submitted to

substantiate that the new compliance
time would provide an acceptable level
of safety. We have not changed this final
rule in this regard.

Request To Conduct Compliance Time
Risk Assessment

Mr. Geoffrey Barrance requested that
we do a risk assessment and probability
safety analysis in setting the compliance
time. Mr. Barrance stated that steps
must be immediately taken to assess
whether the specified compliance time
is adequate to keep the fleet risk within
proper limits.

We agree with the commenter. We
have done an assessment of the risk
posed by the identified unsafe
condition. The compliance times
following the effective date of this AD
were determined to be appropriate. The
manufacturer has concurred with the
compliance times as proposed. No
change to this final rule is needed in
this regard.

Request To Revise Airplane Checklist

Mr. Geoffrey Barrance requested that,
until the modification of any specific
airframe has been accomplished, we
include an additional step in the pre-
flight checklist to check that the
stabilizer is in the correct position.

We agree that this step is necessary.
However, the existing pre-flight
checklist already requires checking the
stabilizer position prior to departure.
Therefore, no change is needed to this
AD in this regard.

Request To Revise Cost Estimate

UAL requested that we revise the cost
estimate to reflect the additional
financial burden imposed on the
operator in order to comply with the
NPRM. UAL stated that the compliance
times do not coincide with UAL’s
maintenance intervals for heavy aircraft
checks. UAL explained that, as a result,
it will need to take a number of
airplanes out of service for several days.

We do not agree with the commenter’s
request. In establishing the requirements
of all ADs, we consider the cost impact
to operators for parts and labor costs.
We attempt to set compliance times that
generally coincide with operators’
maintenance schedules where possible
in consideration of the safety risk.
However, because operators’ schedules
vary substantially, we cannot
accommodate every operator’s optimal
scheduling in each AD. Each AD has an
allowable provision for individual
operators to obtain approval for
extensions of compliance times, based
on a showing that the extension
provides an acceptable level of safety.
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We have not changed this AD regarding
this issue.

Conclusion

We reviewed the relevant data,
considered the comments received, and
determined that air safety and the
public interest require adopting this AD
with the changes described previously
and minor editorial changes. We have
determined that these minor changes:

e Are consistent with the intent that
was proposed in the NPRM for
correcting the unsafe condition; and

¢ Do not add any additional burden
upon the public than was already
proposed in the NPRM.

We also determined that these
changes will not increase the economic
burden on any operator or increase the
scope of this AD.

Related Service Information Under 1
CFR part 51

We reviewed the following service
information. These documents are
distinct since they apply to different
airplane models in different
configurations.

e SB AP767-22-005 R1. This service
information describes procedures for
modifying relays and wiring to open
and close the FCC analog output that
controls the stabilizer trim adjustment,
and doing functional testing.

e SASB 747-22-2256 R1. This service
information describes procedures for
installing an on-ground stabilizer
autotrim inhibit system, and doing
functional testing.

e SASB 757-22-0096 R1. This service
information describes procedures for
modifying relays and wiring to open
and close the FCC analog output that
controls the stabilizer trim adjustment,
and doing functional testing.

ESTIMATED COSTS

e SASB 767-22-0143 R2. This service
information describes procedures for
modifying relays and wiring to open
and close the FCC analog output that
controls the stabilizer trim adjustment,
and doing functional testing.

¢ Boeing Special Attention Service
Bulletin 767—-22-0146, Revision 1, dated
June 25, 2015. This service information
describes procedures for installing new
OPS into the FCCs.

This service information is reasonably
available because the interested parties
have access to it through their normal
course of business or by the means
identified in the ADDRESSES section.

Costs of Compliance

We estimate that this AD affects 1,220
airplanes of U.S. registry.

We estimate the following costs to
comply with this AD:

: Parts Cost per Cost on
Action Labor cost cost product U.S. operators
Model 747 series airplane modification (136 | 123 work-hours x $85 per hour = $10,455 .... $2,714 | $13,169 .......... $1,790,984.

airplanes).

Model 747 series airplane functional test (136
airplanes).

Model 757 series airplane modification (678
airplanes).

Model 757 series airplane functional test (678
airplanes).

Model 767 series airplane modification (406
airplanes).

Model 767 series airplane software modifica-
tion (23 airplanes).

Model 767 series airplane functional test (406
airplanes).

4 work-hours x $85 per hour = $340

83 work-hours x $85 per hour = $7,055 ........
3 work-hours x $85 per hour = $255 per test
121 work-hours x $85 per hour = $10,285 ....

1 work-hour x $85 per hour = $85

5 work-hours x $85 per hour = $425 per test

0 | $340 per test .. | $46,240 per test.

3,236 | $10,291 $6,977,298.

0 | $255 per test .. | $172,890 per test.

6,076 | $16,361 $6,642,566.

$1,955.

0 | $425 per test .. | $172,550 per test.

According to the manufacturer, some
of the costs of this AD may be covered
under warranty, thereby reducing the
cost impact on affected individuals. We
do not control warranty coverage for
affected individuals. As a result, we
have included all available costs in our
cost estimate.

We have received no definitive data
that will enable us to provide cost
estimates for the on-condition actions
specified in this AD.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,

Part A, Subpart III, Section 44701:
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a ““significant regulatory
action” under Executive Order 12866,

(2) Is not a ““significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
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the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2016-25-01 The Boeing Company:
Amendment 39-18727; Docket No.
FAA-2015-7525; Directorate Identifier
2015-NM—-064—AD.

(a) Effective Date
This AD is effective January 31, 2017.

(b) Affected ADs
None.

(c) Applicability

This AD applies to The Boeing Company
airplanes, certificated in any category,
identified in paragraphs (c)(1) through (c)(5)
of this AD.

(1) Model 747-400, 747—400D, and 747—
400F series airplanes, as identified in Boeing
Special Attention Service Bulletin 747-22—
2256, Revision 1, dated January 6, 2016
(“SASB 747-22-2256 R1”).

(2) Model 757-200, —200PF, —200CB, and
—300 series airplanes, as identified in Boeing
Special Attention Service Bulletin 757-22—
0096, Revision 1, dated February 8, 2016
(“SASB 757-22-0096 R1").

(3) Model 767-200, —300, —300F, and
—400ER series airplanes, as identified in
Boeing Special Attention Service Bulletin
767-22-0143, Revision 2, dated May 25,
2016 (“SASB 767—22-0143 R2"), except
those Model 767-300 and —300F series
airplanes with winglets installed in
accordance with Supplemental Type
Certificate (STC) ST01920SE (http://
rgl.faa.gov/Regulatory and_Guidance_
Library/rgstc.nsf/0/
59027f43b9a7486e86257b1d006591ee/Body/
0.48A!OpenElement&FieldElemFormat=gif),
and that are identified in Aviation Partners
Boeing (APB) Service Bulletin AP767-22—
005, Revision 1, dated June 16, 2015 (“SB
AP767-22-005 R1").

(4) Model 767—300 and —300F series
airplanes, as identified in Boeing Special
Attention Service Bulletin 767-22—-0146,
Revision 1, dated June 25, 2015 (“SASB 767—
22-0146 R1”).

(5) Model 767-300 and —300F series
airplanes with winglets installed per STC
ST01920SE (http://rgl.faa.gov/Regulatory
and_Guidance Library/rgstc.nsf/0/
59027f43b9a7486e86257b1d006591ee/Body/
0.48A!0penElement&FieldElemFormat=gif)
having part number (P/N) 2276-COL-AF2—
03 installed, as identified in APB Service
Bulletin AP767-22-005, dated May 8, 2015;
or SB AP767-22—-005 R1.

(d) Subject

Air Transport Association (ATA) of
America Code 22, Auto flight.

(e) Unsafe Condition

This AD was prompted by reports of
uncommanded autopilot engagement events
resulting in incorrect stabilizer trim
adjustment during takeoff. We are issuing
this AD to prevent stabilizer mistrim, which
could result in a high-speed rejected takeoff
and runway overrun, or reduced
controllability of the airplane after takeoff
due to insufficient pitch control.

() Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Model 747 Airplane Modification and
Repetitive Functional Testing

For airplanes identified in paragraph (c)(1)
of this AD: Within 24 months after the
effective date of this AD, install new wiring
and relays to reroute the four autotrim arm
signals through new or existing air/ground
determination source select switches, and do
functional testing, in accordance with the
Accomplishment Instructions of SASB 747—
22-2256 R1. If the functional test fails, before
further flight, do corrective actions, repeat
the test, and do all applicable corrective
actions until the functional test is passed, in
accordance with the Accomplishment
Instructions of SASB 747-22-2256 R1.
Repeat the functional test of the automatic
stabilizer trim system specified in step 250.
of paragraph 3.B. of the Accomplishment
Instructions of SASB 747-22-2256 R1,
thereafter at intervals not to exceed 1,500
flight hours. If the functional test fails, before
further flight, do corrective actions, repeat
the test, and do all applicable corrective
actions until the functional test is passed, in
accordance with the Accomplishment
Instructions of SASB 747-22-2256 R1.

(h) Model 757 Airplane Modification and
Repetitive Functional Testing

For airplanes identified in paragraph (c)(2)
of this AD: Within 24 months after the
effective date of this AD, install wiring to
inhibit the automatic stabilizer trim arm
discrete when the airplane is on ground,
install a two-position momentary contact test
switch in the main equipment center, and do
the functional test and all applicable
corrective actions until the functional test is
passed, in accordance with the
Accomplishment Instructions of SASB 757—
22-0096 R1. Repeat the functional test of the
on-ground automatic stabilizer auto trim
inhibit system and all applicable corrective
actions specified in step 11. of paragraph 3.B.
of the Accomplishment Instructions of SASB
757—22—-0096 R1, thereafter at intervals not to
exceed 1,500 flight hours. If the functional
test fails, before further flight, do corrective
actions, repeat the test, and do all applicable
corrective actions until the functional test is
passed, in accordance with the
Accomplishment Instructions of SASB 757—
22-0096 R1.

(i) Model 767-200, —300, —300F, and —400ER
Series Airplane Modification and Repetitive
Functional Testing

For airplanes identified in paragraph (c)(3)
of this AD: Within 24 months after the

effective date of this AD, install relays and
wiring to open and close the flight control
computer (FCC) analog output that controls
the stabilizer trim adjustment, install a
momentary action ground test switch, and do
the functional testing and all applicable
corrective actions, in accordance with the
Accomplishment Instructions of SASB 767—
22-0143 R2. Repeat the functional test of the
on-ground automatic stabilizer auto trim
inhibit system and all applicable corrective
actions specified in steps 5.a. through 5.g. of
Paragraph 3.B. of the Accomplishment
Instructions of SASB 767-22-0143 R2,
thereafter at intervals not to exceed 1,500
flight hours. If the functional test fails, before
further flight, do corrective actions, repeat
the test, and do all applicable corrective
actions until the functional test is passed, in
accordance with the Accomplishment
Instructions of SASB 767-22-0143 R2.

(j) Model 767-300 and —300F Series Airplane
Modification

(1) For airplanes identified in paragraph
(c)(4) of this AD: Within 16 months after the
effective date of this AD, install new
operational program software into the FCCs,
in accordance with the Accomplishment
Instructions of SASB 767-22—-0146 R1.

(2) For airplanes identified in paragraph
(c)(5) of this AD: Within 16 months after the
effective date of this AD, install new
operational program software into the FCCs,
in accordance with the Accomplishment
Instructions of SB AP767-22—-005 R1.

(k) Credit for Actions Accomplished in
Accordance With Previous Service
Information

(1) This paragraph provides credit for
actions required by paragraph (g) of this AD,
if those actions were performed before the
effective date of this AD using Boeing Special
Attention Service Bulletin 747-22-2256,
dated March 6, 2015.

(2) This paragraph provides credit for
actions required by paragraph (h) of this AD,
if those actions were performed before the
effective date of this AD using Boeing Special
Attention Service Bulletin 757-22-0096,
dated March 23, 2015.

(3) This paragraph provides credit for
actions required by paragraph (i) of this AD,
if those actions were performed before the
effective date of this AD using Boeing Special
Attention Service Bulletin 767-22—-0143,
dated March 6, 2015; or Boeing Special
Attention Service Bulletin 767-22-0143,
Revision 1, dated July 6, 2015.

(4) This paragraph provides credit for
actions required by paragraph (j) of this AD,
if those actions were performed before the
effective date of this AD using Boeing Special
Attention Service Bulletin 767-22—-0146,
dated March 24, 2015.

(1) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Seattle Aircraft
Certification Office (ACO), FAA, has the
authority to approve AMOC:s for this AD, if
requested using the procedures found in 14
CFR 39.19. In accordance with 14 CFR 39.19,
send your request to your principal inspector
or local Flight Standards District Office, as
appropriate. If sending information directly
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to the manager of the ACO, send it to the
attention of the person identified in
paragraph (m)(1) of this AD. Information may
be emailed to: 9-ANM-Seattle-ACO-AMOC-
Requests@faa.gov.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(3) An AMOC that provides an acceptable
level of safety may be used for any repair,
modification, or alteration required by this
AD if it is approved by the Boeing
Commercial Airplanes Organization
Designation Authorization (ODA) that has
been authorized by the Manager, Seattle
ACO, to make those findings. To be
approved, the repair method, modification
deviation, or alteration deviation must meet
the certification basis of the airplane, and the
approval must specifically refer to this AD.

(4) For service information that contains
steps that are labeled as Required for
Compliance (RC), the provisions of
paragraphs (1)(4)(i) and (1)(4)(ii) apply.

(i) The steps labeled as RC, including
substeps under an RC step and any figures
identified in an RC step, must be done to
comply with the AD. If a step or sub-step is
labeled “RC Exempt,” then the RC
requirement is removed from that step or
sub-step. An AMOC is required for any
deviations to RC steps, including substeps
and identified figures.

(ii) Steps not labeled as RC may be
deviated from using accepted methods in
accordance with the operator’s maintenance
or inspection program without obtaining
approval of an AMOG, provided the RC steps,
including substeps and identified figures, can
still be done as specified, and the airplane
can be put back in an airworthy condition.

(m) Related Information

(1) For more information about this AD,
contact Fnu Winarto, Aerospace Engineer,
Systems and Equipment Branch, ANM-130S,
FAA, Seattle ACO, 1601 Lind Avenue SW.,
Renton, WA 98057-3356; phone: 425-917—
6659; fax: 425-917-6590; email:
fnu.winarto@faa.gov.

(2) Service information identified in this
AD that is not incorporated by reference is
available at the addresses specified in
paragraphs (n)(3) and (n)(4) of this AD.

(n) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless the AD specifies otherwise.

(i) Aviation Partners Boeing Service
Bulletin AP767-22-005, Revision 1, dated
June 16, 2015.

(ii) Boeing Special Attention Service
Bulletin 747-22-2256, Revision 1, dated
January 6, 2016.

(iii) Boeing Special Attention Service
Bulletin 757—22-0096, Revision 1, dated
February 8, 2016.

(iv) Boeing Special Attention Service
Bulletin 767—-22-0143, Revision 2, dated May
25, 2016.

(v) Boeing Special Attention Service
Bulletin 767—-22-0146, Revision 1, dated June
25, 2015.

(3) For Boeing service information
identified in this AD, contact Boeing
Commercial Airplanes, Attention: Data &
Services Management, P. O. Box 3707, MC
2H-65, Seattle, WA 98124-2207; telephone:
206—-544-5000, extension 1; fax: 206—766—
5680; Internet https://
www.myboeingfleet.com.

(4) You may view this service information
at FAA, Transport Airplane Directorate, 1601
Lind Avenue SW., Renton, WA. For
information on the availability of this
material at the FAA, call 425-227-1221.

(5) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
202-741-6030, or go to: http://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued in Renton, Washington, on
November 23, 2016.
Michael Kaszycki,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2016-29247 Filed 12-23-16; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—2015-3929; Directorate
Identifier 2015-SW-031-AD; Amendment
39-18746; AD 2016-25-20]

RIN 2120-AA64
Airworthiness Directives; Airbus
Helicopters

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for Airbus
Helicopters Model EC130B4, EC130T2,
AS350B, AS350B1, AS350B2, AS350B3,
AS350BA, AS350C, AS350D, AS350D1,
AS355E, AS355F, AS355F1, AS355F2,
AS355N, and AS355NP helicopters.
This AD requires inspecting each bi-
directional suspension cross-bar (cross-
bar). This AD was prompted by two
reports of cracks in a cross-bar. These
actions are intended to prevent the
unsafe condition on these products.
DATES: This AD is effective January 31,
2017.

ADDRESSES: For service information
identified in this final rule, contact
Airbus Helicopters, 2701 N. Forum

Drive, Grand Prairie, TX 75052;
telephone (972) 641-0000 or (800) 232—
0323; fax (972) 641-3775; or at http://
www.airbushelicopters.com/techpub.

You may review the referenced
service information at the FAA, Office
of the Regional Counsel, Southwest
Region, 10101 Hillwood Pkwy, Room
6N—-321, Fort Worth, TX 76177. You
may review the referenced service
information at the FAA, Office of the
Regional Counsel, Southwest Region,
10101 Hillwood Pkwy, Room 6N-321,
Fort Worth, TX 76177.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2015—
3929; or in person at the Docket
Operations Office between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays. The AD docket
contains this AD, the European Aviation
Safety Agency (EASA) AD, the
economic evaluation, any comments
received, and other information. The
street address for the Docket Operations
Office (phone: 800—647-5527) is U.S.
Department of Transportation, Docket
Operations Office, M—30, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue SE., Washington,
DC 20590.

FOR FURTHER INFORMATION CONTACT:
Robert Grant, Aviation Safety Engineer,
Safety Management Group, FAA, 10101
Hillwood Pkwy, Fort Worth, TX 76177;
telephone (817) 222-5110; email
robert.grant@faa.gov.

SUPPLEMENTARY INFORMATION:
Discussion

On April 11, 2016, at 81 FR 21284, the
Federal Register published our notice of
proposed rulemaking (NPRM), which
proposed to amend 14 CFR part 39 by
adding an AD that would apply to
Airbus Helicopters Model EC130B4,
EC130T2, AS350B, AS350B1, AS350B2,
AS350B3, AS350BA, AS350C, AS350D,
AS350D1, AS355E, AS355F, AS355F1,
AS355F2, AS355N, and AS355NP
helicopters with a cross-bar part number
(P/N) 350A38-1040—-20 or P/N 350A38—
1040-00 installed. The NPRM proposed
to require repetitively inspecting each
cross-bar for a crack and replacing any
cracked cross-bar before further flight.
The proposed requirements were
intended to detect cracks in a cross-bar
and prevent failure of the cross-bar and
subsequent loss of control of the
helicopter.

The NPRM was prompted by AD No.
2015-0094, dated May 29, 2015, issued
by EASA, which is the Technical Agent
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for the Member States of the European
Union, to correct an unsafe condition
for Airbus Helicopters Model AS350B,
AS350BA, AS350BB, AS350B1,
AS350B2, AS350B3, AS350D, AS355E,
AS355F, AS355F1, AS355F2, AS355N,
AS355NP, EC130B4, and EC130T2
helicopters. EASA advises that two
cases of cracks in a cross-bar were
reported on AS350B3 helicopters. The
cracks were found at the transmission
deck attachment fitting holes in
helicopters equipped with a cargo hook
that had completed missions with a
significant number of torque cycles.
Because of common design features,
cracks may also occur on other Model
AS350-series, AS355-series, and EC130-
series helicopters. EASA advises that
crack growth may lead to failure of one
of the four yokes and significantly
increase stress loads on the remaining
yokes. This condition, if not detected or
corrected, could lead to cracks on the
remaining yokes and increased load on
the cross-bar, possibly resulting in
cross-bar failure and consequently loss
of the helicopter. To correct this
condition, EASA AD No. 2015-0094
requires repetitive cross-bar inspections
and, depending on the findings,
replacing the cross-bar.

Comments

One commenter submitted comments
supporting the NPRM (81 FR 21284,
April 11, 2016).

FAA’s Determination

These helicopters have been approved
by the aviation authority of France and
are approved for operation in the United
States. Pursuant to our bilateral
agreement with France, EASA, its
technical representative, has notified us
of the unsafe condition described in the
EASA AD. We are issuing this AD
because we evaluated all information
provided by EASA and determined the
unsafe condition exists and is likely to
exist or develop on other helicopters of
these same type designs and that air
safety and the public interest require
adopting the AD requirements as
proposed.

Differences Between This AD and the
EASA AD

The EASA AD applies to Airbus
Helicopters Model AS350BB
helicopters. This AD does not apply to
the Model AS350BB because it does not
have an FAA type certificate. However,
this AD applies to Model AS350C and
AS350D1 helicopters, while the EASA
AD does not. The EASA AD requires a
florescent dye-penetrant inspection if
the visual inspection of the bi-
directional suspension cross-bar causes

doubts. This AD does not require a
florescent dye-penetrant inspection. The
EASA AD requires returning the
damaged bi-directional suspension
cross-bar to Airbus Helicopters, and this
AD does not.

Related Service Information

Airbus Helicopters has issued Alert
Service Bulletin (ASB) No. EC130—-
05A021 for Model EC130B4 helicopters;
ASB No. EC130-05A022 for Model
EC130T2 helicopters; ASB No. AS350—
05.00.84 for Model AS350B, AS350B1,
AS350B2, AS350B3, AS350BA,
AS350BB, AS350D, and military Model
AS350L1 helicopters; and ASB No. 355—
05.00.73 for Model AS355E, AS355F,
AS355F1, AS355F2, AS355N, and
AS355 NP helicopters (ASBs). All of the
ASBs are Revision 0 and dated May 21,
2015. The ASBs specify visually
inspecting the cross-bar. If there is any
doubt after the visual inspection, the
ASBs call for a dye-penetrant inspection
to make sure there are no cracks. If a
crack is detected, the ASBs call for
replacing the cross-bar before further
flight and sending the damaged cross-
bar to Airbus Helicopters.

Costs of Compliance

We estimate that this AD affects 1,132
helicopters of U.S. Registry and that
labor costs average $85 a work-hour.
Based on these estimates, we expect the
following costs:

¢ Visually inspecting the cross-bar
requires 16.5 work-hours for a labor cost
of about $1,403. No parts are needed so
that the cost for the U.S. fleet totals
$1,588,196 per inspection cycle.

¢ Replacing the cross-bar costs $1,630
for parts. No additional labor costs are
needed.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701:
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on

helicopters identified in this rulemaking
action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866;

(2) Is not a ““significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979);

(3) Will not affect intrastate aviation
in Alaska to the extent that it justifies
making a regulatory distinction; and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared an economic evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701,

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2016-25-20 Airbus Helicopters:
Amendment 39-18746; Docket No.
FAA—-2015-3929; Directorate Identifier
2015-SW-031-AD.

(a) Applicability

This AD applies to Airbus Helicopters

Model EC130B4, EC130T2, AS350B,

AS350B1, AS350B2, AS350B3, AS350BA,

AS350C, AS350D, AS350D1, AS355E,

AS355F, AS355F1, AS355F2, AS355N, and

AS355NP helicopters with a bi-directional

suspension cross-bar (cross-bar) part number

(P/N) 350A38-1040-20 or P/N 350A38—

1040-00 installed, certificated in any

category.



94956

Federal Register/Vol. 81, No. 248/ Tuesday, December 27, 2016 /Rules and Regulations

(b) Unsafe Condition

This AD defines the unsafe condition as a
crack in a bi-directional cross-bar, which
could result in failure of a cross-bar and loss
of control of the helicopter.

(c) Effective Date

This AD becomes effective January 31,
2017.

(d) Compliance

You are responsible for performing each
action required by this AD within the
specified compliance time unless it has
already been accomplished prior to that time.

(e) Required Actions

(1) Within the initial inspection times
shown in Table 1 to paragraph (e) of this AD
or the next time maintenance of the
helicopter involves removing the main

TABLE 1 TO PARAGRAPH (e)

gearbox, whichever comes first; and
thereafter at intervals not to exceed the
compliance times shown in Table 1 to
paragraph (e) of this AD, inspect each cross-
bar for a crack. For purposes of this AD, a
torque cycle is defined as one landing with
or without stopping the rotor or one external
load-carrying operation; an external load-
carrying operation occurs each time a
helicopter picks up an external load and
drops it off.

Helicopter model

Initial and recurrent inspection interval

AS350B, AS350BA, AS350Bf,
AS350D1.

AS350B3, AS355E, AS355F, AS355FT1,
AS355 NP.

EC130B4

EC130T2 ..o

AS350B2, AS350C, AS350D, and

AS355F2, AS355N, and

occurs first.

4,500 hours time-in-service (TIS) or 60,000 torque cycles, whichever

3,300 hours TIS or 60,000 torque cycles, whichever occurs first.

3,300 hours TIS or 40,000 torque cycles, whichever occurs first.

(2) If there is a crack, before further flight,
replace the cross-bar.

(f) Special Flight Permits
Special flight permits are prohibited.

(g) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Safety Management
Group, FAA, may approve AMOCs for this
AD. Send your proposal to: Robert Grant,
Aviation Safety Engineer, Safety Management
Group, FAA, 10101 Hillwood Pkwy, Fort
Worth, TX 76177; telephone (817) 222-5110;
email 9-ASW-FTW-AMOC-Requests@faa.gov.

(2) For operations conducted under a 14
CFR part 119 operating certificate or under
14 CFR part 91, subpart K, we suggest that
you notify your principal inspector, or
lacking a principal inspector, the manager of
the local flight standards district office or
certificate holding district office, before
operating any aircraft complying with this
AD through an AMOC.

(h) Additional Information

(1) Airbus Helicopters Alert Service
Bulletin No. EC130-05A021, No. EC130-
05A022, No. AS350-05.00.84, and No.
AS355-05.00.73, all Revision 0 and all dated
May 21, 2015, which are not incorporated by
reference, contain additional information
about the subject of this final rule. For
service information identified in this final
rule, contact Airbus Helicopters, 2701 N.
Forum Drive, Grand Prairie, TX 75052;
telephone (972) 641-0000 or (800) 232-0323;
fax (972) 641-3775; or at http://
www.airbushelicopters.com/techpub. You
may review the referenced service
information at the FAA, Office of the
Regional Counsel, Southwest Region, 10101
Hillwood Pkwy, Room 6N-321, Fort Worth,
TX 76177.

(2) The subject of this AD is addressed in
European Aviation Safety Agency (EASA) AD
No. 2015-0094, dated May 29, 2015. You
may view the EASA AD on the Internet at
http://www.regulations.gov in Docket No.
FAA-2015-3929.

(i) Subject
Joint Aircraft Service Component (JASC)
Code: 6300, Main Rotor Drive System.
Issued in Fort Worth, Texas, on December
6, 2016.
Scott A. Horn,

Acting Manager, Rotorcraft Directorate,
Aircraft Certification Service.

[FR Doc. 2016-30048 Filed 12—23-16; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2016-8850; Directorate
Identifier 2016—NM-031-AD; Amendment
39-18755; AD 2016-25-29]

RIN 2120-AA64
Airworthiness Directives; The Boeing
Company Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for certain
The Boeing Company Model 767-200
and —300 series airplanes. This AD was
prompted by a report of a fire in the
bilge area of the cargo compartment that
burned through the insulation blankets
that were intended to prevent smoke
from migrating behind the cargo
compartment sidewall liners and
upward into the main cabin. This AD
requires replacing the cargo
compartment insulation blankets on the
left and right sides with new insulation
blankets that incorporate fire stops. We
are issuing this AD to address the unsafe
condition on these products.

DATES: This AD is effective January 31,
2017.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in this AD
as of January 31, 2017.

ADDRESSES: For service information
identified in this final rule, contact
Boeing Commercial Airplanes,
Attention: Contractual & Data Services
(C&DS), 2600 Westminster Blvd., MC
110-SK57, Seal Beach, CA 90740-5600;
telephone 562-797-1717; Internet
https://www.myboeingfleet.com. You
may view this referenced service
information at the FAA, Transport
Airplane Directorate, 1601 Lind Avenue
SW., Renton, WA. For information on
the availability of this material at the
FAA, call 425-227-1221. It is also
available on the Internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2016—
8850.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2016—
8850; or in person at the Docket
Management Facility between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this AD, the regulatory
evaluation, any comments received, and
other information. The address for the
Docket Office (phone: 800-647-5527) is
Docket Management Facility, U.S.
Department of Transportation, Docket
Operations, M—30, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue SE., Washington,
DC 20590.

FOR FURTHER INFORMATION CONTACT:
Francis Smith, Aerospace Engineer,


http://www.airbushelicopters.com/techpub
http://www.airbushelicopters.com/techpub
mailto:9-ASW-FTW-AMOC-Requests@faa.gov
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http://www.regulations.gov
http://www.regulations.gov
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Cabin Safety & Environmental Control
Systems, ANM-150S, FAA, Seattle
Aircraft Certification Office, 1601 Lind
Avenue SW., Renton, WA 98057-3356;
phone: 425-917-6596; fax: 425-917—
6590; email: francis.smith@faa.gov.
SUPPLEMENTARY INFORMATION:

Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 by adding an AD that would
apply to certain The Boeing Company
Model 767-200 and —300 series
airplanes. The NPRM published in the
Federal Register on August 30, 2016 (81
FR 59549) (“the NPRM”’). The NPRM
was prompted by a report of a fire in the
bilge area of the cargo compartment that
burned through the insulation blankets
that were intended to prevent smoke
from migrating behind the cargo
compartment sidewall liners and
upward into the main cabin. The NPRM
proposed to require replacing the cargo
compartment insulation blankets on the
left and right sides with new insulation
blankets that incorporate fire stops. We
are issuing this AD to prevent a fire in
the bilge area of the cargo compartment
burning through the insulation blankets
and consequently allowing smoke to
migrate behind the cargo compartment
sidewall liners and upward into the
main cabin.

Comments

We gave the public the opportunity to
participate in developing this AD. The
following presents the comments
received on the NPRM and the FAA’s
response to each comment.

Support for the NPRM

Boeing and United Airlines expressed
support for the NPRM.

Effect of Winglets on Accomplishment
of the Proposed Actions

Aviation Partners Boeing stated that
the installation of winglets per
Supplemental Type Certificate (STC)
ST01920SE does not affect the
accomplishment of the manufacturer’s
service instructions.

We agree with the commenter that
STC ST01920SE does not affect the
accomplishment of the manufacturer’s
service instructions. Therefore, the
installation of STC ST01920SE does not
affect the ability to accomplish the
actions required by this AD. We have
not changed this AD in this regard.

Conclusion

We reviewed the relevant data,
considered the comments received, and
determined that air safety and the
public interest require adopting this AD
as proposed, except for minor editorial

ESTIMATED COSTS

changes. We have determined that these
minor changes:

e Are consistent with the intent that
was proposed in the NPRM for
correcting the unsafe condition; and

¢ Do not add any additional burden
upon the public than was already
proposed in the NPRM.

We also determined that these
changes will not increase the economic
burden on any operator or increase the
scope of this AD.

Related Service Information Under
1 CFR part 51

We reviewed Boeing Special
Attention Service Bulletin 767-25—
0550, dated January 30, 2015. The
service information describes
procedures for replacing the cargo
compartment insulation blankets on the
left and right sides between stringers 29
and 33 with new insulation blankets
that incorporate fire stops. This service
information is reasonably available
because the interested parties have
access to it through their normal course
of business or by the means identified
in the ADDRESSES section.

Costs of Compliance

We estimate that this AD affects 26
airplanes of U.S. registry.

We estimate the following costs to
comply with this AD:

; Cost per Cost on U.S. opera-
Action Labor cost Parts cost product tors
Replacement .......... Up to 54 work-hours x $85 per hour = $4,590 ...........c.......... () | Up to $4,590 .......... Up to $119,340.

1We have received no definitive data that will enable us to provide parts cost estimates for the actions specified in this AD.

According to the manufacturer, some
of the costs of this AD may be covered
under warranty, thereby reducing the
cost impact on affected individuals. We
do not control warranty coverage for
affected individuals. As a result, we
have included all available costs in our
cost estimate.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701:
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in

air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority

because it addresses an unsafe condition

that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:


mailto:francis.smith@faa.gov
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PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2016-25-29 The Boeing Company:
Amendment 39-18755; Docket No.
FAA-2016-8850; Directorate Identifier
2016—-NM—-031-AD.

(a) Effective Date
This AD is effective January 31, 2017.

(b) Affected ADs

None.
(c) Applicability

This AD applies to The Boeing Company
Model 767-200 and —300 series airplanes,
certificated in any category, as identified in

Boeing Special Attention Service Bulletin
767—25-0550, dated January 30, 2015.

(d) Subject

Air Transport Association (ATA) of
America Code 25; Equipment/furnishings.

(e) Unsafe Condition

This AD was prompted by a report of a fire
in the bilge area of the cargo compartment
that burned through the insulation blankets
that were intended to prevent smoke from
migrating behind the cargo compartment
sidewall liners and upward into the main
cabin. We are issuing this AD to prevent a
fire in the bilge area of the cargo
compartment burning through the insulation
blankets and consequently allowing smoke to
migrate behind the cargo compartment
sidewall liners and upward into the main
cabin.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Insulation Blanket Replacement

Within 36 months after the effective date
of this AD: Replace the cargo compartment
insulation blankets on the left and right sides
between stringers 29 and 33 with new
insulation blankets that incorporate fire
stops, in accordance with the
Accomplishment Instructions of Boeing
Special Attention Service Bulletin 767—-25—
0550, dated January 30, 2015. For Groups 1
through 4, Configurations 1 and 2, airplanes
identified in Boeing Special Attention
Service Bulletin 767-25-0550, dated January
30, 2015, no action is required by this AD.

(h) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Seattle Aircraft
Certification Office (ACO), FAA, has the
authority to approve AMOGCs for this AD, if
requested using the procedures found in 14
CFR 39.19. In accordance with 14 CFR 39.19,

send your request to your principal inspector
or local Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the ACO, send it to the
attention of the person identified in
paragraph (i) of this AD. Information may be
emailed to: 9-ANM-Seattle-ACO-AMOC-
Requests@faa.gov.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(3) An AMOC that provides an acceptable
level of safety may be used for any repair,
modification, or alteration required by this
AD if it is approved by the Boeing
Commercial Airplanes Organization
Designation Authorization (ODA) that has
been authorized by the Manager, Seattle
ACO, to make those findings. To be
approved, the repair method, modification
deviation, or alteration deviation must meet
the certification basis of the airplane, and the
approval must specifically refer to this AD.

(4) For service information that contains
steps that are labeled as Required for
Compliance (RC), the provisions of
paragraphs (h)(4)(i) and (h)(4)(ii) of this AD
apply.

(i) The steps labeled as RC, including
substeps under an RC step and any figures
identified in an RC step, must be done to
comply with the AD. An AMOC is required
for any deviations to RC steps, including
substeps and identified figures.

(ii) Steps not labeled as RC may be
deviated from using accepted methods in
accordance with the operator’s maintenance
or inspection program without obtaining
approval of an AMOC, provided the RC steps,
including substeps and identified figures, can
still be done as specified, and the airplane
can be put back in an airworthy condition.

(i) Related Information

For more information about this AD,
contact Francis Smith, Aerospace Engineer,
Cabin Safety & Environmental Control
Systems, ANM-150S, FAA, Seattle ACO,
1601 Lind Avenue SW., Renton, WA 98057—
3356; phone: 425-917-6596; fax: 425-917—
6590; email: francis.smith@faa.gov.

(j) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless the AD specifies otherwise.

(i) Boeing Special Attention Service
Bulletin 767-25-0550, dated January 30,
2015.

(ii) Reserved.

(3) For service information identified in
this AD, contact Boeing Commercial
Airplanes, Attention: Contractual & Data
Services (C&DS), 2600 Westminster Blvd.,
MC 110-SK57, Seal Beach, CA 90740-5600;
telephone 562-797-1717; Internet https://
www.myboeingfleet.com.

(4) You may view this service information
at FAA, Transport Airplane Directorate, 1601

Lind Avenue SW., Renton, WA. For
information on the availability of this
material at the FAA, call 425-227-1221.

(5) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
202-741-6030, or go to: http://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued in Renton, Washington, on
December 9, 2016.
Dionne Palermo,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2016—30278 Filed 12-23-16; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 91

[Docket No. FAA-2014-0708; Amendment
No. 91-334A]

RIN 2120-AK93

Extension of the Prohibition Against
Certain Flights Within the Damascus
(OSTT) Flight Information Region (FIR)

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: This action extends the
prohibition of certain flight operations
in the Damascus (OSTT) Flight
Information Region (FIR) by all U.S. air
carriers; U.S. commercial operators;
persons exercising the privileges of a
U.S. airman certificate, except when
such persons are operating a U.S.-
registered aircraft for a foreign air
carrier; and operators of U.S.-registered
civil aircraft, except when such
operators are foreign air carriers. The
FAA finds that this action continues to
be necessary to address a potential
hazard to persons and aircraft engaged
in such flight operations.

DATES: This final rule is effective on
December 30, 2016.

FOR FURTHER INFORMATION CONTACT:
Michael Filippell, Air Transportation
Division, AFS-220, Flight Standards
Service, Federal Aviation
Administration, 800 Independence
Avenue SW., Washington, DC 20591;
telephone: 202—-267-8166; email:
Michael.e.filippell@faa.gov.
SUPPLEMENTARY INFORMATION:

I. Executive Summary

This action continues the prohibition
against certain flight operations in the
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Damascus (OSTT) Flight Information
Region (FIR) by all U.S. air carriers; U.S.
commercial operators; persons
exercising the privileges of a U.S.
airman certificate, except when such
persons are operating a U.S.-registered
aircraft for a foreign air carrier; and
operators of U.S.-registered civil aircraft,
except when such operators are foreign
air carriers. The FAA finds this action
necessary to address a continuing
hazard to persons and aircraft engaged
in such flight operations. This rule
extends SFAR No. 114, §91.1609,
(SFAR 114) from December 30, 2016, to
December 30, 2018.

II. Authority and Good Cause
A. Legal Authority

The FAA is responsible for the safety
of flight in the United States and for the
safety of U.S. civil operators, U.S.-
registered civil aircraft, and U.S.-
certificated airmen throughout the
world. The FAA’s authority to issue
rules on aviation safety is found in title
49 of the U.S. Code. Subtitle I, section
106(f), describes the authority of the
FAA Administrator. Subtitle VII of title
49, Aviation Programs, describes in
more detail the scope of the agency’s
authority. Section 40101(d)(1) provides
that the Administrator shall consider in
the public interest, among other matters,
assigning, maintaining, and enhancing
safety and security as the highest
priorities in air commerce. Section
40105(b)(1)(A) requires the
Administrator to exercise his authority
consistently with the obligations of the
U.S. Government under international
agreements.

This SFAR is promulgated under the
authority described in Title 49, Subtitle
VII, Part A, Subpart III, section 44701,
General requirements. Under that
section, the FAA is charged broadly
with promoting safe flight of civil
aircraft in air commerce by prescribing,
among other things, regulations and
minimum standards for practices,
methods, and procedures that the
Administrator finds necessary for safety
in air commerce and national security.
This regulation is within the scope of
that authority because it continues the
prohibition against certain flight
operations in the OSTT FIR due to the
hazard to persons and aircraft engaged
in such flight operations that is
described in the Background section of
this final rule.

B. Good Cause for Inmediate Adoption

Section 553(b)(3)(B) of title 5, U.S.
Code, authorizes agencies to dispense
with notice and comment procedures
for rules when the agency for “good

cause” finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” In this instance,
the FAA finds that notice and public
comment to this final rule, as well as
any delay in the effective date of this
rule, are contrary to the public interest
due to the immediate need to address
the continuing hazard to civil aviation
that exists in the Damascus (OSTT) FIR,
as described in the Background section
of this final rule.

III. Background

The significant threat identified when
the FAA first published SFAR 114 to
civil aviation operating in the Damascus
(OSTT) FIR continues due to the
presence of anti-aircraft weapons
controlled by non-state actors, threats
made by the extremist groups, de-
confliction concerns, and ongoing
military fighting. Flight safety risks
associated with a lack of de-confliction
between various military forces
conducting operations in Syria and civil
aviation, as identified in the original
prohibition, also continue unabated.

Due to the presence of foreign
national military forces and non-state
actors operating in Syria, the FAA has
determined that safety of flight
continues to be a serious safety concern
for U.S. civil aviation flight operations
in the Damascus (OSTT) FIR. There are
multiple extremist groups, known to be
equipped with a variety of anti-aircraft
weapons including radar-guided
surface-to-air missiles (SAMs) and man-
portable air defense systems
(MANPADs), which have the capability
to threaten civil aircraft. Syrian and
Russian military aircraft have been shot
down during the course of the current
conflict and these groups have
previously warned civilian air carriers
against operating within (or providing
service to) Syria.

In 2015 and in support of the Asad
regime, Russia began conducting
military operations using fighter and
bomber aircraft and employed advanced
cruise missiles. These operations further
increase the risk to civilian flight
operations within the Damascus (OSTT)
FIR.

The FAA continues to assess the
situation in the Damascus (OSTT) FIR
and believes there is a significant threat
to civil aviation operating in the
Damascus (OSTT) FIR at all altitudes
due to the presence of anti-aircraft
weapons controlled by non-state actors,
threats made by the extremist groups,
de-confliction concerns, and ongoing
military fighting.

Due to the continuation of the
previously described hazards to U.S.
civil aviation operations, the FAA is

extending the expiration date of SFAR
No. 114, §91.1609, from December 30,
2016 to December 30, 2018, to maintain
the prohibition on flight operations in
the Damascus (OSTT) FIR by all U.S. air
carriers; U.S. commercial operators;
persons exercising the privileges of a
U.S. airman certificate, except when
such persons are operating a U.S.-
registered aircraft for a foreign air
carrier; and operators of U.S.-registered
civil aircraft, except when such
operators are foreign air carriers.

The FAA will continue to actively
monitor the situation and, based on
evaluations, determine the extent U.S.
civil operators may be able to safely
operate in the Damascus (OSTT) FIR in
the future. Amendments to this SFAR
No. 114, §91.1609, may be appropriate
if the risk to aviation safety and security
changes. Thus, the FAA may amend or
rescind this SFAR No. 114, §91.1609, as
necessary prior to its expiration date.

Because the circumstances described
herein warrant a continuation of the
flight restrictions imposed by SFAR 114,
I find that notice and public comment
under 5 U.S.C. 553(b)(3)(B) are
impracticable and contrary to the public
interest. I also find that this action is
fully consistent with the obligations
under 49 U.S.C. 40105 to ensure that I
exercise my duties consistently with the
obligations of the United States under
international agreements.

IV. Regulatory Notices and Analyses

Changes to Federal regulations must
undergo several economic analyses.
First, Executive Orders 12866 and 13563
direct that each Federal agency shall
propose or adopt a regulation only upon
a reasoned determination that the
benefits of the intended regulation
justify its costs. Second, the Regulatory
Flexibility Act of 1980 (Pub. L. 96-354),
as codified in 5 U.S.C. 603 et seq.,
requires agencies to analyze the
economic impact of regulatory changes
on small entities. Third, the Trade
Agreements Act (Pub. L. 96-39), as
amended, 19 U.S.C. Chapter 13,
prohibits agencies from setting
standards that create unnecessary
obstacles to the foreign commerce of the
United States. In developing U.S.
standards, the Trade Agreements Act
requires agencies to consider
international standards and, where
appropriate, that they be the basis of
U.S. standards. Fourth, the Unfunded
Mandates Reform Act of 1995 (Pub. L.
104—4), as codified in 2 U.S.C. Chapter
25, requires agencies to prepare a
written assessment of the costs, benefits,
and other effects of proposed or final
rules that include a Federal mandate
likely to result in the expenditure by



94960

Federal Register/Vol. 81, No. 248/ Tuesday, December 27, 2016 /Rules and Regulations

State, local, or tribal governments, in the
aggregate, or by the private sector, of
$100 million or more annually (adjusted
for inflation with base year of 1995).
This portion of the preamble
summarizes the FAA’s analysis of the
economic impacts of this final rule.

In conducting these analyses, FAA
has determined this final rule has
benefits that justify its costs. This rule
is a significant regulatory action as
defined in section 3(f) of Executive
Order 12866, as it raises novel policy
issues contemplated under that
Executive Order; further, this rule is
“significant” as defined in DOT’s
Regulatory Policies and Procedures.
This rule will not have a significant
economic impact on a substantial
number of small entities. This rule will
not create unnecessary obstacles to the
foreign commerce of the United States.
This rule will not impose an unfunded
mandate on State, local, or tribal
governments, or on the private sector by
exceeding the threshold identified
above.

A. Regulatory Evaluation

Department of Transportation (DOT)
Order 2100.5 prescribes policies and
procedures for simplification, analysis,
and review of regulations. If the
expected cost impact is so minimal that
a proposed or final rule does not
warrant a full evaluation, this order
permits a statement to that effect and
the basis for it to be included in the
preamble if a full regulatory evaluation
of the costs and benefits is not prepared.
Such a determination has been made for
this final rule. The reasoning for this
determination follows.

For SFAR No. 114, §91.1609, the FAA
determined that incremental costs were
minimal for U.S. operators of large
transport category airplanes (four part
121 operators and two part 125M
operators) because they had voluntarily
ended their overflights in March, 2011,
before the FAA’s August 18, 2014
issuance of FDC NOTAM 4/4936. The
FAA also determined that the
incremental costs of SFAR No. 114 were
minimal for about 15 “on-demand”’
large carriers (part 121 and part 121/
135) and about 75 small “on-demand”
operators (parts 135, 125, 125M, and
91K). These operators had previously
flown into and out of Syria or
conducted overflights in the OSTT FIR.
But because of sanctions imposed by the
U.S. Department of the Treasury’s Office
of Foreign Assets Control (OFAC) and
the ongoing conflict, the FAA believed
that few, if any, of these “on-demand”
operators were still operating in the
OSTT FIR immediately before the FAA
issued FDC NOTAM 4/4936.

Due to significant and increased
hostilities, and because the OFAC
sanctions remain in place, the reasons
for the FAA’s previous finding of
minimal cost for SFAR No. 114 remain
unchanged. Therefore, the FAA finds
that the incremental cost of the SFAR
No. 114 extension will be minimal.

B. Regulatory Flexibility Analysis

The Regulatory Flexibility Act of 1980
(Pub. L. 96-354, “RFA”), 5 U.S.C. 601
et seq., establishes “‘as a principle of
regulatory issuance that agencies shall
endeavor, consistent with the objectives
of the rule and of applicable statutes, to
fit regulatory and informational
requirements to the scale of the
businesses, organizations, and
governmental jurisdictions subject to
regulation. To achieve this principle,
agencies are required to solicit and
consider flexible regulatory proposals
and to explain the rationale for their
actions to assure that such proposals are
given serious consideration.” The RFA
covers a wide-range of small entities,
including small businesses, not-for-
profit organizations, and small
governmental jurisdictions.

Agencies must perform a review to
determine whether a rule will have a
significant economic impact on a
substantial number of small entities. If
the agency determines that it will, the
agency must prepare a regulatory
flexibility analysis as described in the
RFA. However, if an agency determines
that a rule is not expected to have a
significant economic impact on a
substantial number of small entities, 5
U.S.C. 605(b) provides that the head of
the agency may so certify and a
regulatory flexibility analysis will not be
required. The certification must include
a statement providing the factual basis
for this determination, and the
reasoning should be clear.

Prior to the hostilities leading to the
earlier published SFAR No. 114,
§91.1609, there were many small
entities conducting operations through
the now restricted airspace. After the
FAA published SFAR No. 114,
§91.1609, the FAA received no request
to use this airspace. Given no requests
have occurred, the FAA believes the
earlier determination of minimal cost is
accurate. Thus, extending the airspace
restriction will not impose a significant
economic impact. Therefore, as
provided in § 605(b), the head of the
FAA certifies that this rulemaking will
not result in a significant economic
impact on a substantial number of small
entities.

C. International Trade Impact
Assessment

The Trade Agreements Act of 1979
(Pub. L. 96-39), as amended, prohibits
Federal agencies from establishing
standards or engaging in related
activities that create unnecessary
obstacles to the foreign commerce of the
United States. Pursuant to this Act, the
establishment of standards is not
considered an unnecessary obstacle to
the foreign commerce of the United
States, so long as the standard has a
legitimate domestic objective, such as
the protection of safety, and does not
operate in a manner that excludes
imports that meet this objective. The
statute also requires consideration of
international standards and, where
appropriate, that they be the basis for
U.S. standards.

The FAA has assessed the effect of
this final rule and determined that its
purpose is to protect the safety of U.S.
civil aviation from a hazard outside the
U.S. Therefore, the rule is in compliance
with the Trade Agreements Act.

D. Unfunded Mandates Assessment

Title II of the Unfunded Mandates
Reform Act of 1995 (Pub. L. 104—4)
requires each Federal agency to prepare
a written statement assessing the effects
of any Federal mandate in a proposed or
final agency rule that may result in an
expenditure of $100 million or more (in
1995 dollars) in any one year by State,
local, and tribal governments, in the
aggregate, or by the private sector; such
a mandate is deemed to be a “‘significant
regulatory action.” The FAA currently
uses an inflation-adjusted value of
$155.0 million in lieu of $100 million.

This final rule does not contain such
a mandate. Therefore, the requirements
of Title IT of the Act do not apply.

E. Paperwork Reduction Act

The Paperwork Reduction Act of 1995
(44 U.S.C. 3501(d)) requires that the
FAA consider the impact of paperwork
and other information collection
burdens imposed on the public. The
FAA has determined that there is no
new requirement for information
collection associated with this final
rule.

F. International Compatibility and
Cooperation

In keeping with U.S. obligations
under the Convention on International
Civil Aviation, it is FAA policy to
conform to International Civil Aviation
Organization (ICAQO) Standards and
Recommended Practices to the
maximum extent practicable. The FAA
has determined that there are no ICAO
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Standards and Recommended Practices
that correspond to this regulation.
While the FAA’s flight prohibition
does not apply to foreign air carriers,
DOT codeshare authorizations prohibit
foreign air carriers from carrying a U.S.
codeshare partner’s code on a flight
segment that operates in airspace for
which the FAA has issued a flight
prohibition. Further, following the
downing of Malaysian Airlines Flight
17, there is increased attention in the
international community and ICAO to
conflict-related threats to civil aircraft.
Foreign air carriers and other foreign
operators may choose to avoid, or be
advised/directed by their civil aviation
authorities to avoid, airspace for which
the FAA has issued a flight prohibition.

G. Environmental Analysis

FAA Order 1050.1F identifies FAA
actions that are categorically excluded
from preparation of an environmental
assessment or environmental impact
statement under the National
Environmental Policy Act (NEPA) in the
absence of extraordinary circumstances.
The FAA has determined this
rulemaking action qualifies for the
categorical exclusion identified in
paragraph 5-6.6f of this order and
involves no extraordinary
circumstances.

The FAA has reviewed the
implementation of this SFAR and
determined it is categorically excluded
from further environmental review
according to FAA Order 1050.1F,
“Environmental Impacts: Policies and
Procedures,” paragraph 5—6.6f. The
FAA has examined possible
extraordinary circumstances and
determined that no such circumstances
exist. After careful and thorough
consideration of the action, the FAA
finds that this Federal action does not
require preparation of an Environmental
Assessment or Environmental Impact
Statement in accordance with the
requirements of NEPA, Council on
Environmental Quality (CEQ)
regulations, and FAA Order 1050.1F.

V. Executive Order Determinations
A. Executive Order 13132, “‘Federalism’

The FAA has analyzed this
immediately adopted final rule under
the principles and criteria of Executive
Order 13132, “Federalism.” The agency
has determined that this action will not
have a substantial direct effect on the
States, or the relationship between the
Federal Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government, and, therefore,
does not have Federalism implications.

B. Executive Order 13211, Regulations
That Significantly Affect Energy Supply,
Distribution, or Use

The FAA analyzed this final rule
under Executive Order 13211, ““Actions
Concerning Regulations that
Significantly Affect Energy Supply,
Distribution, or Use” (May 18, 2001).
The agency has determined that it is not
a “significant energy action” under the
executive order, and it is not likely to
have a significant adverse effect on the
supply, distribution, or use of energy.

C. Executive Order 13609, Promoting
International Regulatory Cooperation

Executive Order 13609, Promoting
International Regulatory Cooperation,
(77 FR 26413, May 4, 2012) promotes
international regulatory cooperation to
meet shared challenges involving
health, safety, labor, security,
environmental, and other issues and to
reduce, eliminate, or prevent
unnecessary differences in regulatory
requirements. The FAA has analyzed
this action under the policies and
agency responsibilities of Executive
Order 13609, and has determined that
this action would have no effect on
international regulatory cooperation.

VI. Additional Information

A. Availability of Rulemaking
Documents

An electronic copy of a rulemaking
document may be obtained by using the
Internet—

e Searching the Federal eRulemaking
Portal (http://www.regulations.gov);

e Visiting the FAA’s Regulations and
Policies Web page at http://
www.faa.gov/regulations policies or

o Accessing the Government
Publishing Office’s Web page at http://
www.fdsys.gov.

Copies may also be obtained by
sending a request (identified by docket
or amendment number of the rule) to
the Federal Aviation Administration,
Office of Rulemaking, ARM-1, 800
Independence Avenue SW.,
Washington, DC 20591, or by calling
(202) 267-9677.

Except for classified material, all
documents the FAA considered in
developing this rule, including
economic analyses and technical
reports, may be accessed from the
Internet through the Federal
eRulemaking Portal referenced above.

B. Small Business Regulatory
Enforcement Fairness Act

The Small Business Regulatory
Enforcement Fairness Act of 1996
(SBREFA) requires FAA to comply with
small entity requests for information or

advice about compliance with statutes
and regulations within its jurisdiction.
A small entity with questions regarding
this document may contact its local
FAA official, or the person listed under
the FOR FURTHER INFORMATION CONTACT
section at the beginning of the preamble.
You can find out more about SBREFA
on the Internet at: http://www.faa.gov/
regulations_policies/rulemaking/sbre
act/.

List of Subjects in 14 CFR Part 91

Air traffic control, Aircraft, Airmen,
Airports, Aviation safety, Freight, Syria.

The Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends chapter I of Title 14, Code of
Federal Regulations, as follows:

PART 91—GENERAL OPERATING AND
FLIGHT RULES

m 1. The authority citation for part 91
continues to read as follows:

Authority: 49 U.S.C. 106(f), 106(g), 1155,
40101, 40103, 40105, 40113, 40120, 44101,
44111, 44701, 44704, 44709, 44711, 44712,
44715, 44716, 44717, 44722, 46306, 46315,
46316, 46504, 46506—46507, 47122, 47508,
47528-47531, 47534, articles 12 and 29 of the
Convention on International Civil Aviation
(61 Stat. 1180), (126 Stat. 11).

m 2. Revise § 91.1609, paragraph (e), to
read as follows:

§91.1609 Special Federal Aviation
Regulation No. 114—Prohibition Against
Certain Flights in the Damascus (OSTT)
Flight Information Region (FIR).

* * * * *

(e) Expiration. This SFAR will remain
in effect until December 30, 2018. The
FAA may amend, rescind, or extend this
SFAR No. 114, §91.1609, as necessary.

Issued under authority provided by 49
U.S.C. 106(f), 40101(d)(1), 40105(b)(1)(A),

and 44701(a)(5), in Washington, DC, on
December 19, 2016.

Michael P. Huerta,

Administrator.

[FR Doc. 2016-31237 Filed 12—23-16; 8:45 am]
BILLING CODE 4910-13-P
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DEPARTMENT OF COMMERCE

Bureau of Industry and Security

15 CFR Parts 740 and 744
[Docket No. 161005929-6929-01]
RIN 0694-AH18

Burma: Amendment of the Export
Administration Regulations Consistent
With an Executive Order That
Terminated U.S. Government’s
Sanctions

AGENCY: Bureau of Industry and
Security, Commerce.

ACTION: Final rule.

SUMMARY: In this rule, the Bureau of
Industry and Security (BIS) amends the
Export Administration Regulations
(EAR) consistent with Executive Order
13742 of October 7, 2016. That
Executive Order terminated the national
emergency with respect to the actions
and policies of the Government of
Burma (Burma) and revoked several
Burma-related Executive Orders in
recognition of Burma'’s substantial
advances to promote democracy,
including historic elections held in
November 2015 that resulted in the
formation of a democratically elected,
civilian-led government. Specifically, in
this rule, BIS removes license
requirements and other restrictions on
exports, reexports or transfers (in
country) of items subject to the EAR
made to persons whose property and
interests in property were blocked
pursuant to three Burma-related
Executive Orders that were revoked on
October 7, 2016. Consistent with the
revised U.S. policy toward Burma, this
rule also moves Burma from Country
Group D:1 to Country Group B, a less
restrictive country group placement
under the EAR.

DATES: This rule is effective December
27, 2016.

FOR FURTHER INFORMATION CONTACT:
Tracy Patts, Foreign Policy Division,
Office of Nonproliferation and Treaty
Compliance at telephone (202) 482—
4252 or email Tracy.Patts@bis.doc.gov.
SUPPLEMENTARY INFORMATION:

Background
U.S. Sanctions Against Burma

In Executive Order 13047 of May 20,
1997, President Bill Clinton declared a
national emergency to deal with the
unusual and extraordinary threat to the
national security and foreign policy of
the United States posed by the actions
and policies of the Government of
Burma in response to a deepening

pattern of severe repression by the State
Law and Order Restoration Council, the
then-governing regime in Burma, and
prohibited new investment in Burma by
U.S. persons.

To take additional steps with respect
to the national emergency and to
implement the Burmese Freedom and
Democracy Act of 2003 (Pub. L. 108-61,
50 U.S.C. 1701 note) signed into law on
July 28, 2003, President George W. Bush
issued on the same day Executive Order
13310 (E.O. 13310), which banned all
imports into the United States of
products of Burma and the export of
financial services from the United States
or by U.S. persons, wherever located, to
Burma. E.O. 13310 also blocked the
property and property interests of
persons listed in its Annex or
designated pursuant to criteria set forth
in E.O. 13310. To address the
Government of Burma’s continued
repression of the country’s democratic
opposition, President Bush issued two
additional Executive Orders, Executive
Order 13448 of October 18, 2007 and
Executive Order 13464 of April 30,
2008, that further expanded the scope of
the national emergency and took
additional steps with respect to it. Each
of these two Executive Orders blocked
the property and interests in property of
persons listed in its Annex or
designated pursuant to criteria set forth
in the Executive Orders. President
Barack Obama subsequently issued two
Burma-related Executive Orders,
Executive Order 13619 of July 11, 2012
(E.O. 13619) and Executive Order 13651
of August 6, 2013 (E.O. 13651), that
further modified the scope of the
national emergency and took additional
steps with respect to it. E.O. 13619
blocked the property and interests in
property of persons listed in its Annex
or designated pursuant to criteria set
forth in the Executive Order. E.O. 13651
revoked the ban imposed in E.O. 13310
on the importation of products of Burma
and imposed a ban on importing into
the United States jadeite or rubies, and
articles of jewelry containing jadeite or
rubies, mined or extracted from Burma.

Consistent with Executive Orders
13310, 13448, and 13464, and the Trade
Sanctions Reform and Export
Enhancement Act of 2000 (22 U.S.C.
7201 et seq.), BIS amended the EAR by
creating new § 744.22 (see 72 FR 60248,
October 24, 2007; 74 FR 770, January 8,
2009), to impose a license requirement
for exports, reexports, or transfers (in
country) of items subject to the EAR,
except agricultural commodities,
medicine, or medical devices designated
as EAR99, to persons listed in or
designated pursuant to Executive Orders
13310, 13448, or 13464. As part of the

initial October 2007 regulatory changes,
Burma was moved from Computer Tier
1 to Computer Tier 3 in part 740 of the
EAR (License Exceptions), thereby
restricting Burma’s access to high-
performance computers and certain
related technology and software under
License Exception APP (§740.7). In
Supplement No. 1 to part 740 (Country
Groups), Burma was moved from
Country Group B (countries raising few
national security concerns) to Country
Group D:1 (countries raising national
security concerns). This move further
limited the number of license
exceptions available for exports or
reexports to Burma. Burma remained in
Country Group D:3 (countries raising
proliferation concerns related to
chemical and biological weapons).

As set forth in § 744.22 of the EAR,
exports, reexports or transfers of items
subject to the EAR, except agricultural
commodities, medicine, or medical
devices designated as EAR99, to any
person whose property and interests in
property were blocked pursuant to
Executive Orders 13310, 13448 or
13464, required a license under the EAR
and were reviewed under a general
policy of denial. The requirement
applied to such “blocked” persons
either listed in the Annexes to one of
these three Executive Orders or to
persons designated pursuant to one of
the Executive Orders. Persons included
in an Annex or designated pursuant to
one of these Executive Orders were
identified with the reference [BURMA]
on Treasury’s Office of Foreign Assets
Control (OFAC’s) list of Specially
Designated Nationals and Blocked
Persons on OFAC’s Web site at http://
www.treas.gov/OFAC.

Termination of U.S. Sanctions Against
Burma

In Executive Order 13742 of October
7, 2016, President Obama terminated
the national emergency declared in
Executive Order 13047 and revoked that
Executive Order and the five additional
Burma-related Executive Orders,
including Executive Orders 13310,
13448 and 13464. Consistent with the
President’s action, in this final rule, BIS
removes and reserves § 744.22 of the
EAR.

In recognition of Burma’s substantial
advances to promote democracy
identified by President Obama in
Executive Order 13742, BIS is also
removing Burma from Country Group
D:1 and placing it in Country Group B,
a change that typically broadens the
scope of license exceptions which may
be available for exports and reexports of
items under the EAR. Note, however,
that Burma will remain in Country
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Group D:3 (countries raising
proliferation concerns related to
chemical and biological weapons).
Burma will also remain in Country
Group D:5 (U.S. Arms Embargoes),
consistent with §126.1 of the
International Traffic in Arms
Regulations, 22 CFR 120-130, and State
Department Federal Register notices.
Therefore, the country is subject to the
general license exception restrictions
described in section 740.2(a)(12) of the
EAR that apply to 9x515 or “600 series”
items destined to, shipped from, or
manufactured in a destination listed in
Country Group D:5, except as narrowly
provided in subparagraphs (a)(12)(i) and
(ii). Further, Burma will remain in
Computer Tier 3 in part 740 (License
Exceptions) pending additional
consideration. Finally, as a general
matter, exports and reexports to Burma,
and transfers (in country), remain
subject to EAR part 744 end user and
end-use based controls.

Rulemaking Requirements

1. Executive Orders 13563 and 12866
direct agencies to assess all costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). Executive Order 13563
emphasizes the importance of
quantifying both costs and benefits, of
reducing costs, of harmonizing rules,
and of promoting flexibility. This rule
has been determined to be not
significant for purposes of Executive
Order 12866.

2. Notwithstanding any other
provision of law, no person is required
to respond to, nor is subject to a penalty
for failure to comply with, a collection
of information, subject to the
requirements of the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.) (PRA), unless that collection of
information displays a currently valid
OMB control number. This rule affects
one approved collection: The Simplified
Network Application Processing +
Redesign system (control number 0694—
0088), which carries a burden hour
estimate of 43.8 minutes, including the
time necessary to submit license
applications, among other things, as
well as miscellaneous and other
recordkeeping activities that account for
12 minutes per submission. This rule is
expected to decrease the number of
submissions under this collection.

3. This rule does not contain policies
with Federalism implications as that
term is defined under E.O. 13132.

4. The provisions of the
Administrative Procedure Act (5 U.S.C.
553) requiring notice of proposed
rulemaking, the opportunity for public
participation, and a delay in effective
date, are inapplicable because this
regulation involves a military or foreign
affairs function of the United States
under 5 U.S.C. 553(a)(1). This final rule
implements the President’s Executive
Order 13742 of October 7, 2016,
terminating the national emergency
with respect to Burma that had been in
effect since May 20, 1997, revoking
certain Burma-related Executive Orders
that expanded or otherwise modified
the national emergency, and waiving
other statutory blocking and financial
sanctions on Burma. This rule serves the
foreign policy interests of the United
States by removing Burma sanctions
under the EAR that were directly related
to three of the revoked Executive Orders
and conforming the treatment of Burma
under the EAR with the change in U.S.
foreign policy toward the country
already in effect pursuant to Executive
Order 13742. No other law requires that
a notice of proposed rulemaking and an
opportunity for public comment be
given for this rule. Because a notice of
proposed rulemaking and an
opportunity for public comment are not
required to be given for this rule by 5
U.S.C. 553, or by any other law, the
analytical requirements of the
Regulatory Flexibility Act, 5 U.S.C. 601
et seq., are not applicable. Therefore,
this regulation is issued in final form
and is made effective immediately upon
publication.

List of Subjects
15 CFR Part 740

Administrative practice and
procedure, Burma, Exports, Reporting
and recordkeeping requirements.

15 CFR Part 744

Burma, Exports, Reporting and
recordkeeping requirements, Terrorism.

Accordingly, parts 740 and 744 of the
Export Administration Regulations (15
CFR parts 730-774) are amended as
follows:

PART 740—[AMENDED]

m 1. The authority citation for part 740
continues to read as follows:

Authority: 50 U.S.C. 4601 et seq.; 50
U.S.C. 1701 et seq.; 22 U.S.C. 7201 et seq.;
E.O. 13026, 61 FR 58767, 3 CFR, 1996 Comp.,
p- 228; E.O. 13222, 66 FR 44025, 3 CFR, 2001
Comp., p. 783; Notice of August 4, 2016, 81
FR 52587 (August 8, 2016).

Supplement No. 1 to Part 740—
[Amended]

m 2. Supplement No. 1 to part 740 is
amended by:

m a. Adding “Burma” in Country Group
B in alphabetical order; and

m b. Removing the “X” from the row for
Burma in the D:1 column of the Country
Group D table.

PART 744—[AMENDED]

m 3. The authority citation for part 744
continues to read as follows:

Authority: 50 U.S.C. 4601 et seq.; 50
U.S.C. 1701 et seq.; 22 U.S.C. 3201 et seq.;
42 U.S.C. 2139a; 22 U.S.C. 7201 et seq.; 22
U.S.C. 7210; E.O. 12058, 43 FR 20947, 3 CFR,
1978 Comp., p. 179; E.O. 12851, 58 FR 33181,
3 CFR, 1993 Cornp., p. 608; E.O. 12938, 59
FR 59099, 3 CFR, 1994 Comp., p. 950; E.O.
12947, 60 FR 5079, 3 CFR, 1995 Comp., p.
356; E.O. 13026, 61 FR 58767, 3 CFR, 1996
Comp., p. 228; E.O. 13099, 63 FR 45167, 3
CFR, 1998 Comp., p. 208; E.O. 13222, 66 FR
44025, 3 CFR, 2001 Comp., p. 783; E.O.
13224, 66 FR 49079, 3 CFR, 2001 Comp., p.
786; Notice of November 12, 2015, 80 FR
70667 (November 13, 2015); Notice of
January 20, 2016, 81 FR 3937 (January 22,
2016); Notice of August 4, 2016, 81 FR 52587
(August 8, 2016); Notice of September 15,
2016, 81 FR 64343 (September 19, 2016).

§744.22 [Removed and Reserved]
m 4. Remove and reserve § 744.22.
Dated: December 20, 2016.

Kevin J. Wolf,

Assistant Secretary for Export
Administration.

[FR Doc. 2016—31208 Filed 12-23-16; 8:45 am]
BILLING CODE 3510-13-P

DEPARTMENT OF COMMERCE

Bureau of Industry and Security

15 CFR Parts 742 and 744
[Docket No. 161206999-6999-01]
RIN 0694-AH25

Russian Sanctions: Addition of Certain
Entities to the Entity List, and
Clarification of License Review Policy

AGENCY: Bureau of Industry and
Security, Commerce.

ACTION: Final rule.

SUMMARY: The Bureau of Industry and
Security (BIS) amends the Export
Administration Regulations (EAR) by
adding twenty-three entities to the
Entity List. The twenty-three entities
who are added to the Entity List have
been determined by the U.S.
Government to be acting contrary to the
national security or foreign policy
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interests of the United States. BIS is
taking this action to ensure the efficacy
of existing sanctions on the Russian
Federation (Russia) for violating
international law and fueling the
conflict in eastern Ukraine. These
entities will be listed on the Entity List
under the destinations of Russia and the
Crimea region of Ukraine.

In addition to the Entity List changes
described above, this final rule revises
the licensing policy in three sections of
the Commerce Control List (CCL)-based
controls in the EAR to clarify that BIS’s
review of license applications for
exports, reexports and transfers (in-
country) to Russia will take into account
and protect U.S. national security
interests.

DATES: This rule is effective December
27, 2016.

FOR FURTHER INFORMATION CONTACT:
Chair, End-User Review Committee,
Office of the Assistant Secretary, Export
Administration, Bureau of Industry and
Security, Department of Commerce,
Phone: (202) 482-5991, Email: ERC@
bis.doc.gov.

SUPPLEMENTARY INFORMATION:

Background

The Entity List (Supplement No. 4 to
part 744 of the EAR) identifies entities
and other persons reasonably believed
to be involved in, or that pose a
significant risk of being or becoming
involved in, activities that are contrary
to the national security or foreign policy
of the United States. The EAR imposes
additional licensing requirements on,
and limits the availability of most
license exceptions for, exports,
reexports, and transfers (in-country) to
those persons or entities listed on the
Entity List. The license review policy
for each listed entity is identified in the
License Review Policy column on the
Entity List and the impact on the
availability of license exceptions is
described in the Federal Register notice
adding entities or other persons to the
Entity List. BIS places entities on the
Entity List based on certain sections of
part 744 (Control Policy: End-User and
End-Use Based) and part 746
(Embargoes and Other Special Controls)
of the EAR.

The End-user Review Committee
(ERC) is composed of representatives of
the Departments of Commerce (Chair),
State, Defense, Energy, and where
appropriate, the Treasury. The ERC
makes decisions to add an entry to the
Entity List by majority vote and to
remove or modify an entry by
unanimous vote. The Departments
represented on the ERC have approved
these changes to the Entity List.

Entity List Additions

Additions to the Entity List

This rule implements the decision of
the ERC to add twenty-three entities to
the Entity List. These twenty-three
entities are being added on the basis of
§744.11 (License requirements that
apply to entities acting contrary to the
national security or foreign policy
interests of the United States) of the
EAR. The twenty-three entries being
added to the Entity List consist of two
entries in the Crimea region of Ukraine,
and twenty-one entries in Russia.

Under § 744.11(b) (Criteria for
revising the Entity List) of the EAR,
persons for whom there is reasonable
cause to believe, based on specific and
articulable facts, have been involved,
are involved, or pose a significant risk
of being or becoming involved in,
activities that are contrary to the
national security or foreign policy
interests of the United States and those
acting on behalf of such persons may be
added to the Entity List. The entities
being added to the Entity List have been
determined to be involved in activities
that are contrary to the national security
or foreign policy interests of the United
States. Specifically, in this rule, BIS
adds entities to the Entity List for
violating international law and fueling
the conflict in eastern Ukraine. These
additions ensure the efficacy of existing
sanctions on Russia. The specific
additions to the Entity List and related
authorities are as follows:

A. Entity Additions Consistent With
Executive Order 13661

Fifteen entities are added based on
activities that are described in Executive
Order 13661 (79 FR 15533), Blocking
Property of Additional Persons
Contributing to the Situation in Ukraine,
issued by the President on March 16,
2014. This Order expanded the scope of
the national emergency declared in
Executive Order 13660, finding that the
actions and policies of the Government
of the Russian Federation with respect
to Ukraine—including the deployment
of Russian military forces in the Crimea
region of Ukraine—undermine
democratic processes and institutions in
Ukraine; threaten its peace, security,
stability, sovereignty, and territorial
integrity; and contribute to the
misappropriation of its assets, and
thereby constitute an unusual and
extraordinary threat to the national
security and foreign policy of the United
States.

Executive Order 13661 includes a
directive that all property and interests
in property that are in the United States,
that hereafter come within the United

States, or that are or thereafter come
within the possession or control of any
United States person (including any
foreign branch) of the following persons
are blocked and may not be transferred,
paid, exported, withdrawn, or otherwise
dealt in: Persons determined by the
Secretary of the Treasury, in
consultation with the Secretary of State
to have either materially assisted,
sponsored or provided financial,
material or technological support for, or
goods and services to or in support of

a senior official of the government of the
Russian Federation or to operate in the
defense or related materiel sector in
Russia. Under Section 8 of the Order, all
agencies of the United States
Government are directed to take all
appropriate measures within their
authority to carry out the provisions of
the Order.

BIS, pursuant to Executive Order
13661, and in consultation with the
Departments of State, Defense, Energy,
and the Treasury, has designated the
fifteen entities specified in the next two
paragraphs.

Seven subsidiaries of Almaz-Antey
Air Defense Concern Main System
Design Bureau, JSC, an entity listed on
the Entity List on September 17, 2014
(79 FR 55608), as follows: DJSC Factory
Krasnoe Znamya; FSUE FNPC
Nizhegorodsky Scientific Research
Institute of Radiotechnics (NNIIRT);
OAO All-Russia Research Institute of
Radio Equipment (JSC VNIIRA); JSC
GOZ Obukhov Plant; JSC Institute of
Instrumentation—Novosibirsk Plant
Comintern (NPO NIIP-NZIK); OJSC Ural
Production Company Vector (UPP
Vector); and Scientific and Production
Association “Lianozovo
Electromechanical Plant” (NPO LEMZ).

Eight subsidiaries of Joint-Stock
Company Concern Radio-Electronic
Technologies, an entity listed on the
Entity List on July 22, 2014 (79 FR
42455), as follows: EITom Research and
Production Company; Ekran Scientific
Research Institute, FSUE; JSC Scientific
Research Institute of Aircraft Equipment
(NIIAO); Kaluga Scientific Research
Radio Technology Institute (KRRTI);
Research and Production Association
KVANT; Research and Production
Association M.V. Frunze; Ryazan State
Instrument Enterprise (RSIE); and Svyaz
Design Bureau, OJSC.

The fifteen entities added to the
Entity List under Executive Order 13661
meet the criteria of Section 1,
subparagraph B of the Order, as did the
two parent entities identified above and
added to the Entity List in 2014, because
they operate in Russia’s arms or related
materiel sector. BIS adds the thirteen
entities to the Entity List under this
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rule, and imposes a license requirement
for exports, reexports, or transfers (in-
country) of all items subject to the EAR
and a license review policy of
presumption of denial. The license
requirement applies to any transaction
in which items are to be exported,
reexported, or transferred (in-country) to
any of the entities or in which such
entities act as purchaser, intermediate
consignee, ultimate consignee, or end-
user. In addition, no license exceptions
are available for exports, reexports, or
transfers (in-country) to the persons
being added to the Entity List in this
rule. This license requirement
implements an appropriate measure
within the authority of the EAR to carry
out the provisions of Executive Order
13661.

B. Entity Additions Consistent With
Executive Order 13685

Eight entities are added based on
activities that are described in Executive
Order 13685 (79 FR 77357), Blocking
Property of Certain Persons and
Prohibiting Certain Transactions with
Respect to the Crimea Region of
Ukraine, issued by the President on
December 19, 2014. This Order took
additional steps to address the Russian
occupation of the Crimea region of
Ukraine with respect to the national
emergency declared in Executive Order
13660 of March 6, 2014, and expanded
in Executive Order 13661 of March 16,
2014, and Executive Order 13662 of
March 20, 2014. In particular, Executive
Order 13685 prohibited the export,
reexport, sale or supply, directly or
indirectly, from the United States or by
a U.S. person, wherever located, of any
goods, services, or technology to the
Crimea region of Ukraine. Under
Section 10 of the Order, all agencies of
the United States Government are
directed to take all appropriate
measures within their authority to carry
out the provisions of the Order.

The Department of the Treasury’s
Office of Foreign Assets Control
(OFAQ), pursuant to Executive Order
13685 on behalf of the Secretary of the
Treasury and in consultation with the
Secretary of State, has designated the
following eight entities operating in the
Crimea region of Ukraine: Crimean
Ports; Crimean Railway; Institut
Stroiproekt, AO; Karst, OOO; LLC
Ruschemtrade; OLID Ltd.; Trans-Flot
JSC; and Transpetrochart Co. Ltd. Four
of these entities (LLC Ruschemtrade;
OLID Ltd.; Trans-Flot JSC; and
Transpetrochart Co. Ltd.) are also linked
to OJSC Sofracht. OJSC Sovfracht was
added to the Entity List on September
7, 2016 (81 FR 61601) and is an OFAC-

designated Specially Designated
National (SDN).

In conjunction with OFAC’s
designation of the eight entities, BIS
adds all eight of the entities to the Entity
List under this rule and imposes a
license requirement for exports,
reexports, or transfers (in-country) of all
items subject to the EAR and a license
review policy of presumption of denial.
The license requirement applies to any
transaction in which items are to be
exported, reexported, or transferred (in-
country) to any of the entities or in
which such entities act as purchaser,
intermediate consignee, ultimate
consignee, or end-user. In addition, no
license exceptions are available for
exports, reexports, or transfers (in-
country) to the persons being added to
the Entity List in this rule. This license
requirement implements an appropriate
measure within the authority of the EAR
to carry out the provisions of Executive
Order 13685.

The acronyms ““a.k.a.” (also known
as) and “fk.a.” (formerly known as) are
used in entries on the Entity List to help
exporters, reexporters and transferors to
better identify listed persons on the
Entity List.

This final rule adds the following
twenty-three entities to the Entity List:

Crimea Region of Ukraine

(1) Crimean Ports, a.k.a., the following
three aliases:
—State Unitary Enterprise of the
Republic of Crimea ‘Crimean Ports’;
—Sue RC ‘KMP’; and
—Sue RK ‘Crimean Ports’.
28 Kirov Street, Kerch, Crimea Region
of Ukraine 98312; and
(2) Crimean Railway, a.k.a., the
following three aliases:
—Federal State Unitary Enterprise
‘Crimean Railway’;
—Krymzhd; and
—The Railways of Crimea.
34 Pavlenko Street, Simferopol,
Crimea Region of Ukraine 95006.

Russia

(1) DJSC Factory Krasnoe Znamya,
a.k.a., the following five aliases:
—OJSC Factory Krasnoe Znamya;
—OAO Zavod Krasnoe Znamya;

—AQO Krasnoye Znamya;
—Krasnoye Znamya Plant OAO; and
—Krasnoye Znamya Plant JSC.

Shabulina Travel 2a, Ryazan, 390043,
Russia;

(2) Ekran Scientific Research Institute,
FSUE, a.k.a., the following one alias:
—FGUP Ekran.

Kirov Avenue 24, Samara 443022,
Russia; and Krzhizhanovskogo Street
20/30, Moscow, 117218, Russia;

(3) EITom Research and Production
Company, a.k.a., the following one alias:
—NPP ElTom.

Garshin Street 11, Tomilino,
Lyuberetsky, Moscow, 140070, Russia;

(4) FSUE FNPC Nizhegorodsky
Scientific Research Institute of
Radiotechnics (NNIIRT),

Shaposhnikov Street 5, Nizhny
Novgorod, 603950, Russia;

(5) Institut Stroiproekt, AO, a.k.a., the
following six aliases:

—Aktsionernoe Obshcestvo Institut
Stroiproekt;

—AQO Institut Stroiproekt;

—AQO Institute Stroyproekt (f.k.a.,
Institut Stroiproekt Zakrytoe
Aktsionernoe Obshchestvo);

—Institute Stroyproect;

—Stroyproekt; and

—Stroyproekt Engineering Group.

D. 13 Korp. 2 LiteraA Prospekt
Dunaiski, St. Petersburg 196158, Russia;
and 13/2 Dunaisky Prospect, St.
Petersburg 196158, Russia;

(6) JSC GOZ Obukhov Plant, a.k.a., the
following one alias:

—GOZ Obukhov Plant.

Prospekt Obukhovskoi Oboroni 120,
Saint Petersburg, 192012, Russia;

(7) JSC Institute of Instrumentation—
Novosibirsk Plant Comintern (NPO
NIIP-NZIK),

Planetnaya Street 32, Novosibirsk,
630015, Russia;

(8) JSC Scientific Research Institute of
Aircraft Equipment (NIIAO), a.k.a., the
following three aliases:

—SRIAE;

—NIIAO; and

—Auviation Instrument Scientific
Research Institute.

Tupoleva 18, Zhukovsky, Moscow,
140182, Russia;

(9) Kaluga Scientific Research Radio
Technology Institute (KRRTI), a.k.a., the
following two aliases:

—KNIRTL and

—KRRTL
Lenin Street 2, Zhukov, Kaluga

Oblast, 249192, Russia;

(10) Karst, OOO, a.k.a., the following
four aliases:

—Construction Holding Company Old
City—Karst;

—Karst Ltd.;

—LLC Karst; and

—Obshcestvo S Ogranichennoi
Otvetstvennostyu Karst.

D. 4 Litera A Pomeshchenie 69 ul.
Kapitanskaya, St. Petersburg 199397,
Russia; and 4 Kapitanskaya Street, Unit
A, Office 69-N, St. Petersburg 199397,
Russia;

(11) LLC Ruschemtrade,

St. Mashinostroitelnyj, 3, Rostov-on-
Don 344090, Russia; and 86/1,
Temryuk, Krasnodar 353500, Russia;
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(12) OAO All-Russia Research
Institute of Radio Equipment (JSC
VNIIRA), a.k.a., the following three
aliases:

—QOJSC VNIIRA;

—OAQO All-Russia Research Institute of
Radio Technology; and All-Russian
Scientific Research Institute of Radio
Equipment.

Shkipersky Protok 19, V.I. St.
Petersburg, 199106, Russia;

(13) OJSC Ural Production Company
Vector (UPP Vector), a.k.a., the
following two aliases:

—JSC ‘SCP’ Vector; and

—JSC PPM Vector.

Gagarin Street 28, Ekaterinburg,
620078, Russia;

(14) Olid Ltd., a.k.a., the following one
alias:

—O000 Solid.

ul Mira 4, Novorossiysk,
Krasnodarskiy kray 630024, Russia;
(15) Research and Production
Association KVANT, a.k.a., the
following one alias:
—NPO Kvant.

Bolshaya Saint Petersburg 73, Velikii-
Novgorod 173003, Russia;

(16) Research and Production
Association M.V. Frunze, a.k.a., the
following two aliases:

—NNPO Frunze; and
—NZIF.

Gagarin Prospect 174, Nizhny
Novgorod, 606950, Russia;

(17) Ryazan State Instrument
Enterprise (RSIE), a.k.a., the following
two aliases:

—RSIE; and
—GRPZ.

Seminarskaya Street 32, Ryazan,
390000, Russia;

(18) Scientific and Production
Association ‘“‘Lianozovo
Electromechanical Plant” (NPO LEMZ),
a.k.a., the following four aliases:
—JSC LEMZ R&P Corporation;
—OAO Design Bureau Lianozovsky

Radars Moscow;

—Lianozovsky Electromechanical
factory; and
—OAO Design Bureau Lianozovsky

Radars Moscow.

Dmitrovskoye Shosse 110, Moscow,
127411, Russia;

(19) Svyaz Design Bureau, OJSC,
a.k.a., the following one alias:

—KB Svyaz.

Prospect Sokolova 96, Rostov-on-Don
344010, Russia;

(20) Trans-Flot JSC, a.k.a., the
following one alias:

—JSC Trans-Flot.

ul Ventseka 1/97, Samara 443099,

Russia; and

(21) Transpetrochart Co. Ltd.,
Prospekt Engelsa 30, St. Petersburg
194156, Russia.

Changes to CB, NP and NS Licensing
Policy To Reflect That Certain License
Applications for CB and NP Items to
Russia Will Be Reviewed in
Accordance With NS Licensing Policy

In addition to the Entity List changes
described above, this final rule revises
the licensing policy in three sections of
part 742 of the EAR to clarify that BIS’s
review of license applications for
exports, reexports and transfers (in-
country) to Russia will take into account
and protect U.S. national security
interests.

Part 742 of the EAR specifies the
licensing policy for CCL based controls.
The licensing policies in the respective
sections of part 742 provide applicants
with advance notice of the likelihood of
any particular license application’s
approval or denial. In addition to
considering the licensing policies
described in these CCL based controls,
BIS reviews each application on its own
merits, taking into account the bona
fides of the parties involved in the
transaction, as well as whether the
transaction would be detrimental to U.S.
national security and foreign policy
interests or not, and considering recent
international events that may be
relevant to whether the U.S.
Government should approve or deny a
license application.

In this final rule, BIS revises the CCL
based controls sections of the EAR to
clarify that it will review license
applications to export or reexport to
Russia items subject to the EAR and
controlled for chemical and biological
weapons proliferation (CB), nuclear
nonproliferation (NP) or national
security (NS) reasons under a
presumption of denial, if the items
proposed for export or reexport would
make a direct and significant
contribution to Russia’s military
capabilities. This final rules revises
§§742.2 and 742.3 of the EAR to clarify
that license applications for items
controlled for CB and NP reasons will
be reviewed in accordance with the
revised licensing policies in paragraph
(b)(4) of both §§ 742.2 and 742.3 and
with the revised licensing policy in
paragraph (b)(7) of § 742.4 of the EAR.
This rule revises § 742.4(b)(7) of the
EAR to clarify that license applications
for items controlled for NS reasons will
be reviewed under a presumption of
denial if the items would make a direct
and significant contribution to Russia’s
military capabilities, including but not
limited to, the major weapons systems

described in Supplement No. 7 to part
742 of the EAR.

BIS is imposing this review policy in
order to protect U.S. national security
interests and to ensure the efficacy of
existing sanctions on Russia for
violating international law and fueling
the conflict in eastern Ukraine. These
changes will also assist applicants
because they provide advance warning
that BIS’s review of license applications
will specifically take into account these
considerations that are needed in order
to protect U.S. national security
interests.

As noted above, the U.S. Government
has already been taking into account
these national security concerns when
reviewing license applications for items
subject to the EAR proposed for
shipment to Russia. Therefore, BIS does
not anticipate that the changes in this
final rule will result in an increase in
the number of license applications for
items destined to Russia that are denied.
However, BIS anticipates that license
applicants will benefit by this
clarification of existing policy in part
742 of the EAR.

Export Administration Act

Although the Export Administration
Act expired on August 20, 2001, the
President, through Executive Order
13222 of August 17, 2001, 3 CFR, 2001
Comp., p. 783 (2002), as amended by
Executive Order 13637 of March 8,
2013, 78 FR 16129 (March 13, 2013) and
as extended by the Notice of August 4,
2016, 81 FR 52587 (August 8, 2016), has
continued the Export Administration
Regulations in effect under the
International Emergency Economic
Powers Act. BIS continues to carry out
the provisions of the Export
Administration Act, as appropriate and
to the extent permitted by law, pursuant
to Executive Order 13222, as amended
by Executive Order 13637.

Rulemaking Requirements

1. Executive Orders 13563 and 12866
direct agencies to assess all costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). Executive Order 13563
emphasizes the importance of
quantifying both costs and benefits, of
reducing costs, of harmonizing rules,
and of promoting flexibility. This rule
has been determined to be not
significant for purposes of Executive
Order 12866.
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2. Notwithstanding any other
provision of law, no person is required
to respond to nor be subject to a penalty
for failure to comply with a collection
of information, subject to the
requirements of the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.) (PRA), unless that collection of
information displays a currently valid
Office of Management and Budget
(OMB) Control Number. This regulation
involves collections previously
approved by OMB under control
number 0694—0088, Simplified Network
Application Processing System, which
includes, among other things, license
applications and carries a burden
estimate of 43.8 minutes for a manual or
electronic submission. Total burden
hours associated with the PRA and
OMB control number 0694—0088 are not
expected to increase as a result of this
rule. You may send comments regarding
the collection of information associated
with this rule, including suggestions for
reducing the burden, to Jasmeet K.
Seehra, Office of Management and
Budget (OMB), by email to Jasmeet K. _
Seehra@omb.eop.gov, or by fax to (202)
395-7285.

3. This rule does not contain policies
with Federalism implications as that
term is defined in Executive Order
13132.

4. The provisions of the
Administrative Procedure Act (5 U.S.C.
553) requiring notice of proposed
rulemaking, the opportunity for public
comment and a delay in effective date
are inapplicable because this regulation
involves a military or foreign affairs
function of the United States. (See 5
U.S.C. 553(a)(1)). BIS implements this
rule to protect U.S. national security or
foreign policy interests by preventing
items from being exported, reexported,
or transferred (in country) to the entities
being added to the Entity List. If the
effective date of this rule were delayed
to allow for notice and comment, then
the entities being added to the Entity
List by this action would continue to be
able to receive items without a license
and to conduct activities contrary to the
national security or foreign policy
interests of the United States. In
addition, publishing a proposed rule
would give these parties notice of the
U.S. Government’s intention to place
them on the Entity List and would
create an incentive for these persons to
either accelerate their receipt of items
subject to the EAR to conduct activities
that are contrary to the national security
or foreign policy interests of the United
States, and/or to take steps to set up
additional aliases, change addresses,
and/or take other measures to try to
limit the impact of the listing on the

Entity List once a final rule is
published.

In addition to the Entity List changes
described above, the changes this
regulation makes to the licensing policy
in three sections of the CCL based
controls part of the EAR (§§742.2,
742.3, and 742.4) involve a military or
foreign affairs function of the United
States. (See 5 U.S.C. 553(a)(1)). These
licensing policy changes are needed in
order to protect U.S. national and
foreign policy interests. These changes
make clear that BIS’s review of license
applications for exports, reexports and
transfers (in-country) to Russia will take
into account and protect U.S. national
security interests. This review policy is
needed in order to protect U.S. national
security interests and to ensure the
efficacy of existing sanctions on Russia
for violating international law and
fueling the conflict in eastern Ukraine.

Further, no other law requires that a
notice of proposed rulemaking and an
opportunity for public comment be
given for this rule. Because a notice of
proposed rulemaking and an
opportunity for public comment are not
required to be given for this rule by 5
U.S.C. 553, or by any other law, the
analytical requirements of the
Regulatory Flexibility Act, 5 U.S.C. 601
et seq., are not applicable. Accordingly,
no regulatory flexibility analysis is
required and none has been prepared.

List of Subjects

15 CFR Part 742
Exports, Terrorism.

15 CFR Part 744

Exports, Reporting and recordkeeping
requirements, Terrorism.

For the reasons stated in the
preamble, the Bureau of Industry and
Security amends parts 742 and 744 of
the Export Administration Regulations
(15 CFR parts 730-774) as follows:

PART 742—[AMENDED]

m 1. The authority citation for 15 CFR
part 742 continues to read as follows:

Authority: 50 U.S.C. 4601 et seq.; 50
U.S.C. 1701 et seq.; 22 U.S.C. 3201 et seq.;
42 U.S.C. 2139a; 22 U.S.C. 7201 et seq.; 22
U.S.C. 7210; Sec. 1503, Pub. L. 108-11, 117
Stat. 559; E.O. 12058, 43 FR 20947, 3 CFR,
1978 Comp., p. 179; E.O. 12851, 58 FR 33181,
3 CFR, 1993 Comp., p. 608; E.O. 12938, 59
FR 59099, 3 CFR, 1994 Comp., p. 950; E.O.
13026, 61 FR 58767, 3 CFR, 1996 Comp., p.
228; E.O. 13222, 66 FR 44025, 3 CFR, 2001
Comp., p. 783; Presidential Determination
2003-23, 68 FR 26459, 3 CFR, 2004 Comp.,
Pp. 320; Notice of November 12, 2015, 80 FR
70667 (November 13, 2015); Notice of August
4,2016, 81 FR 52587 (August 8, 2016).

m 2. Section 742.2 is amended by
revising paragraph (b)(4) to read as
follows:

§742.2 Proliferation of chemical and
biological weapons.

(b) * % %

(4) License applications for items
described in paragraph (a) of this
section, when destined for the People’s
Republic of China or Russia, will be
reviewed in accordance with the
licensing policies in both paragraph (b)
of this section and § 742.4(b)(7).

* * * * *

m 3. Section 742.3 is amended by
revising paragraph (b)(4) to read as
follows:

§742.3 Nuclear nonproliferation.

(b) * % %

(4) License applications for items
described in paragraph (a) of this
section, when destined to the People’s
Republic of China or Russia, will be
reviewed in accordance with the
licensing policies in both paragraph (b)
of this section and § 742.4(b)(7).

* * * * *

m 4. Section 742.4 is amended by
revising paragraph (b)(7) to read as
follows:

§742.4 National security.
* * * * *

(b) * K %

(7) For the People’s Republic of China
(PRC), there is a general policy of
approval for license applications to
export, reexport, or transfer items to
civil end-uses. There is a presumption
of denial for license applications to
export, reexport or transfer items that
would make a direct and significant
contribution to the PRC’s or Russia’s
military capabilities such as, but not
limited to, the major weapons systems
described in Supplement No. 7 to part
742 of the EAR.

* * * * *

PART 744—[AMENDED]

m 5. The authority citation for 15 CFR
part 744 continues to read as follows:

Authority: 50 U.S.C. 4601 et seq.; 50
U.S.C. 1701 et seq.; 22 U.S.C. 3201 et seq.;
42 U.S.C. 2139a; 22 U.S.C. 7201 et seq.; 22
U.S.C. 7210; E.O. 12058, 43 FR 20947, 3 CFR,
1978 Comp., p. 179; E.O. 12851, 58 FR 33181,
3 CFR, 1993 Comp., p. 608; E.O. 12938, 59
FR 59099, 3 CFR, 1994 Gomp., p. 950; E.O.
12947, 60 FR 5079, 3 CFR, 1995 Comp., p.
356; E.O. 13026, 61 FR 58767, 3 CFR, 1996
Comp., p. 228; E.O. 13099, 63 FR 45167, 3
CFR, 1998 Comp., p. 208; E.O. 13222, 66 FR
44025, 3 CFR, 2001 Comp., p. 783; E.O.
13224, 66 FR 49079, 3 CFR, 2001 Comp., p.
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786; Notice of November 12, 2015, 80 FR

m a. By adding under the destination of

Supplement No. 4 to Part 744—Entity

170667 U\;%Vzlg?gf 8113F ?;gg;\{?ﬁce of - Crimea region of Ukraine, in List
anuary 20, s anuary 22, . PR
2016); Notice of August 4, 2016, 81 FR 52587 alphabetical order, two entities; and * * * *
(August 8, 2016); Notice of September 15, m b. By adding under the destination of
2016, 81 FR 64343 (September 19, 2016). Russia, in alphabetical order, twenty-
m 6. Supplement No. 4 to part 744 is one Russian entities.
amended: The additions read as follows:
: License Federal
. License ; i
Countr Entit : review Register
Y Y requirement policy citgtion
CRIMEA RE- * * * * *
GION OF
UKRAINE.
Crimean Ports, a.k.a., the following three For all items subject to Presumption of de- 81 FR [INSERT FR PAGE
aliases: the EAR. (See §744.11 nial. NUMBER AND 12/27/
—State Unitary Enterprise of the Republic of of the EAR). 16].
Crimea ‘Crimean Ports’;
—Sue RC ‘KMP’; and
—Sue RK ‘Crimean Ports’.
28 Kirov Street, Kerch, Crimea Region of
Ukraine 98312.
Crimean Railway, a.k.a., the following three For all items subject to Presumption of de- 81 FR [INSERT FR PAGE
aliases: the EAR. (See §744.11 nial. NUMBER AND DATE
—Federal State Unitary Enterprise ‘Crimean of the EAR). OF 12/27/16].
Railway’;
—Krymzhd; and
—The Railways of Crimea.
34 Pavlenko Street, Simferopol, Crimea Re-
gion of Ukraine 95006.
RUSSIA ............ * * * * *

DJSC Factory Krasnoe Znamya, a.k.a., the
following five aliases:

—OJSC Factory Krasnoe Znamya;

—OAO Zavod Krasnoe Znamya;

—AO Krasnoye Znamya;

—Krasnoye Znamya Plant OAO; and

—Krasnoye Znamya Plant JSC.

Shabulina Travel 2a, Ryazan, 390043, Rus-
sia.

Ekran Scientific Research Institute, FSUE,
a.k.a., the following one alias:

—FGUP Ekran.

Kirov Avenue 24, Samara 443022, Russia;
and Krzhizhanovskogo Street 20/30, Mos-
cow, 117218, Russia.

ElTom Research and Production Company,
a.k.a., the following one alias:

—NPP ElTom.

Garshin Street 11, Tomilino, Lyuberetsky,
Moscow, 140070, Russia.

*

For all items subject to
the EAR. (See §744.11
of the EAR).

*

For all items subject to
the EAR. (See §744.11
of the EAR).

*

For all items subject to
the EAR. (See §744.11
of the EAR).

Presumption of de-
nial.

*

Presumption of de-
nial.

*

Presumption of de-
nial.

81 FR [INSERT FR PAGE
NUMBER AND 12/27/
16].

*

81 FR [INSERT FR PAGE
NUMBER AND 12/27/
16].

*

81 FR [INSERT FR PAGE
NUMBER AND 12/27/
16].

FSUE FNPC Nizhegorodsky Scientific Re-
search Institute of Radiotechnics
(NNIIRT), Shaposhnikov Street 5, Nizhny
Novgorod, 603950, Russia.

*

For all items subject to
the EAR. (See §744.11
of the EAR).

*

Presumption of de-
nial.

81 FR [INSERT FR PAGE
NUMBER AND 12/27/
16].
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Institut Stroiproekt, AO, a.k.a., the following
six aliases:
—Aktsionernoe
Stroiproekt;

—AO Institut Stroiproekt;

—AO Institute Stroyproekt (f.k.a., Institut
Stroiproekt Zakrytoe Aktsionernoe
Obshchestvo);

—Institute Stroyproect;

—Stroyproekt; and

—Stroyproekt Engineering Group.

D. 13 Korp. 2 LiteraA Prospekt Dunaiski, St.
Petersburg 196158, Russia; and 13/2
Dunaisky  Prospect, St.  Petersburg
196158, Russia.

Obshcestvo Institut

*

JSC GOZ Obukhov Plant, a.k.a., the fol-
lowing one alias:

—G0z Obukhov Plant. Prospekt
Obukhovskoi Oboroni 120, Saint Peters-
burg, 192012, Russia.

JSC Institute of Instrumentation—
Novosibirsk Plant Comintern (NPO NIIP—
NZIK), Planetnaya Street 32, Novosibirsk,
630015, Russia.

JSC Scientific Research Institute of Aircraft
Equipment (NIIAO), a.k.a., the following
three aliases:

—SRIAE;

—NIIAO; and

—Auviation Instrument Scientific Research In-
stitute.

Tupoleva 18, Zhukovsky, Moscow, 140182,
Russia.

* *

Kaluga Scientific Research Radio Tech-
nology Institute (KRRTI), a.k.a., the fol-
lowing two aliases:

—KNIRTI; and

—KRRTI.

Lenin Street 2, Zhukov, Kaluga Oblast,
249192, Russia.

Karst, 0OOO,
aliases:

—Construction Holding Company Old City—
Karst;

—Karst Ltd.;

—LLC Karst; and

—Obshcestvo S
Otvetstvennostyu Karst.

D. 4 Litera A Pomeshchenie 69 ul
Kapitanskaya, St. Petersburg 199397,
Russia; and 4 Kapitanskaya Street, Unit
A, Office 69-N, St. Petersburg 199397,
Russia.

* *

a.k.a., the following four

Ogranichennoi

LLC Ruschemtrade, St. Mashinostroitelnyj,
3, Rostov-on-Don 344090, Russia; and
86/1, Temryuk, Krasnodar 353500, Rus-
sia.

* *

For all items subject to

For all items subject to

For all items subject to

For all items subject to

For all items subject to

For all items subject to

For all items subject to

Presumption of de-
the EAR. (See §744.11 nial.
of the EAR).

* * *

Presumption of de-
the EAR. (See §744.11 nial.
of the EAR).

Presumption of de-
the EAR. (See §744.11 nial.
of the EAR).

Presumption of de-
the EAR. (See §744.11 nial.
of the EAR).

* * *

Presumption of de-
the EAR. (See §744.11 nial.
of the EAR).

* * *

Presumption of de-
the EAR. (See §744.11 nial.
of the EAR).

* * *

Presumption of de-
the EAR. (See §744.11 nial.
of the EAR).

* * *

81 FR [INSERT FR PAGE
NUMBER AND 12/27/
16].

*

81 FR [INSERT FR PAGE
NUMBER AND 12/27/
16].

81 FR [INSERT FR PAGE
NUMBER AND 12/27/
16].

81 FR [INSERT FR PAGE
NUMBER AND 12/27/
16].

*

81 FR [INSERT FR PAGE
NUMBER AND 12/27/
16].

*

81 FR [INSERT FR PAGE
NUMBER AND 12/27/
16].

*

81 FR [INSERT FR PAGE
NUMBER AND 12/27/
16].
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OAO All-Russia Research Institute of Radio
Equipment (JSC VNIIRA), ak.a., the fol-
lowing three aliases:

—OJSC VNIIRA;

—OAO All-Russia Research
Radio Technology; and

All-Russian Scientific Research Institute of
Radio Equipment.

Shkipersky Protok 19, V.I. St. Petersburg,
199106, Russia.

Institute of

*

OJSC Ural Production Company Vector
(UPP Vector), a.k.a., the following two
aliases:

—JSC ‘SCP’ Vector; and

—JSC PPM Vector.

Gagarin Street 28, Ekaterinburg, 620078,
Russia.

Olid Ltd., a.k.a., the following one alias:

—O0O00 Solid.

ul Mira 4, Novorossiysk, Krasnodarskiy kray
630024, Russia.

Research and Production Association
KVANT, a.k.a., the following one alias:

—NPO Kvant.

Bolshaya Saint Petersburg 73,
Novgorod 173003, Russia.

Research and Production Association M.V.
Frunze, a.k.a., the following two aliases:

—NNPO Frunze; and

—NZIF.

Gagarin Prospect 174, Nizhny Novgorod,
606950, Russia.

Velikii-

*

Ryazan State Instrument Enterprise (RSIE),
a.k.a., the following two aliases:

—RSIE; and

—GRPZ.

Seminarskaya Street 32, Ryazan, 390000,
Russia.

Scientific and  Production  Association
“Lianozovo  Electromechanical  Plant”
(NPO LEMZ), ak.a., the following four
aliases:

—JSC LEMZ R&P Corporation;

—OAO Design Bureau Lianozovsky Radars
Moscow;

—Lianozovsky Electromechanical
and

—OAO Design Bureau Lianozovsky Radars
Moscow.

Dmitrovskoye ~ Shosse 110,
127411, Russia.

factory;

Moscow,

*

Svyaz Design Bureau, OJSC, a.k.a., the fol-
lowing one alias:

—KB Svyaz.

Prospect Sokolova 96,
344010, Russia.

Rostov-on-Don

Trans-Flot JSC, a.k.a., the following one
alias:

—JSC Trans-Flot.

ul Ventseka 1/97, Samara 443099, Russia.

Transpetrochart Co. Ltd.,
Prospekt Engelsa 30, St.
194156, Russia.

Petersburg

For all items subject to
the EAR. (See §744.11
of the EAR).

*

For all items subject to
the EAR. (See §744.11
of the EAR).

*

For all items subject to
the EAR. (See §744.11
of the EAR).

*

For all items subject to
the EAR. (See §744.11
of the EAR).

For all items subject to
the EAR. (See §744.11
of the EAR).

*

For all items subject to
the EAR. (See §744.11
of the EAR).

*

For all items subject to
the EAR. (See §744.11
of the EAR).

*

For all items subject to
the EAR. (See §744.11
of the EAR).

*

For all items subject to
the EAR. (See §744.11
of the EAR).

*

For all items subject to
the EAR. (See §744.11
of the EAR).

Presumption of de-
nial.

*

Presumption of de-
nial.

*

Presumption of de-
nial.

*

Presumption of de-
nial.

Presumption of de-
nial.

*

Presumption of de-
nial.

*

Presumption of de-
nial.

*

Presumption of de-

nial.

*

Presumption of de-

nial.

*

Presumption of de-

nial.

81 FR [INSERT FR PAGE
NUMBER AND 12/27/
16].

*

81 FR [INSERT FR PAGE
NUMBER AND 12/27/
16].

*

81 FR [INSERT FR PAGE
NUMBER AND 12/27/
16].

*

81 FR [INSERT FR PAGE
NUMBER AND 12/27/
16].

81 FR [INSERT FR PAGE
NUMBER AND 12/27/
16].

*

81 FR [INSERT FR PAGE
NUMBER AND 12/27/
16].

*

81 FR [INSERT FR PAGE
NUMBER AND 12/27/
16].

*

81 FR [INSERT FR PAGE
NUMBER AND 12/27/
16].

*

81 FR [INSERT FR PAGE
NUMBER AND 12/27/
16].

*

81 FR [INSERT FR PAGE
NUMBER AND 12/27/
16].
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Dated: December 20, 2016.
Eric L. Hirschhorn,

Under Secretary of Commerce for Industry
and Security.

[FR Doc. 2016—31124 Filed 12-23-16; 8:45 am].
BILLING CODE 3510-33-P

DEPARTMENT OF COMMERCE

Bureau of Industry and Security

15 CFR Part 774
[Docket No. 161102999-6999-01]
RIN 0694—-AH20

Commerce Control List: Updates
Based on the 2015 and 2016 Nuclear
Suppliers Group (NSG) Plenary
Meetings; Conforming Changes and
Corrections to Certain Nuclear
Nonproliferation (NP) Controls

AGENCY: Bureau of Industry and
Security, Commerce.

ACTION: Final rule.

SUMMARY: The Bureau of Industry and
Security (BIS) publishes this final rule
to amend the Export Administration
Regulations (EAR) to reflect the
understandings reached at the June 2015
Nuclear Suppliers Group (NSG) Plenary
meeting held in Bariloche, Argentina,
and certain understandings reached at
the 2016 NSG Plenary meeting held in
Seoul, Republic of Korea. The
amendments to the EAR based on the
2015 meeting address the nuclear
nonproliferation (NP) controls that
apply to certain centrifugal multiplane
balancing machines described on the
Commerce Control List (CCL). The
amendments to the EAR based on the
2016 meeting address the NP controls
that apply to certain linear displacement
measuring systems identified on the
CCL. This rule also makes additional
changes to the description of these
systems on the CCL to fully conform to
their description on the NSG Annex. In
addition, this rule corrects an error in
the technical parameters of the CCL
entry that describes certain radiation-
hardened TV cameras (including lenses
therefor) that are subject to NP controls.
DATES: This rule is effective December
27, 2016.

FOR FURTHER INFORMATION CONTACT:
Steven Clagett, Director, Nuclear and
Missile Technology Controls Division,

Office of Nonproliferation and Treaty
Compliance, Bureau of Industry and
Security, Telephone: (202) 482—1641.

SUPPLEMENTARY INFORMATION: The
Bureau of Industry and Security (BIS) is
amending the Export Administration
Regulations (EAR) to revise the nuclear
nonproliferation (NP) controls that
apply to certain items identified on the
Commerce Control List (CCL),
consistent with U.S. commitments as a
participating country in the Nuclear
Suppliers Group (NSG). The NSG is a
multilateral export control forum that
consists of 48 participating countries.
The NSG maintains a list of dual-use
items that could be used for nuclear
proliferation activities. The list is
maintained in the NSG Annex to the
“Guidelines for the Transfer of Nuclear
Related Dual Use Equipment, Materials,
Software and Related Technology” (the
NSG Annex). NSG participating
countries share a commitment to
prevent nuclear proliferation and the
development of nuclear related weapons
of mass destruction. In furtherance of
that commitment, they have undertaken
to impose export controls on listed
items. The NSG Guidelines and the
Annex thereto are designed to ensure
that nuclear trade for peaceful purposes
does not contribute to the proliferation
of nuclear weapons or related
proliferation activities.

This final rule amends the CCL by
revising Export Control Classification
Number (ECCN) 2B206: (1) To reflect
the changes affecting certain linear
displacement measuring systems listed
in the NSG Annex, based on the
understandings reached at the NSG
Plenary meeting held in Seoul, Republic
of Korea, on June 23 and 24, 2016; and
(2) to further revise the description of
these systems on the CCL to fully
conform to their description on the NSG
Annex. This rule also revises ECCN
2B229 to reflect the changes affecting
certain centrifugal multiplane balancing
machines listed in the NSG Annex,
based on the understandings reached at
the NSG Plenary meeting held in
Bariloche, Argentina, on June 3-5, 2015.
In addition, this rule corrects an error in
the technical parameters of ECCN
6A203.d, which describes certain
radiation-hardened TV cameras
identified on the NSG Annex.

ECCN 2B206—Amended To Conform
the NP Controls on Linear
Displacement Measuring Systems With
the NSG Annex (as Updated To Reflect
the 2016 NSG Plenary Changes)

This rule amends ECCN 2B206 to
more accurately and completely reflect
the description of certain dimensional
inspection machines listed in the NSG
Annex. These changes are related to
BIS’s September 20, 2016, final rule (81
FR 64656) that included certain
amendments to ECCN 2B006 to reflect
the December 2015 updates to the List
of Dual-Use Goods and Technologies
maintained by participating
governments in the Wassenaar
Arrangement (WA). The amendments to
ECCN 2B006 also affected the scope of
the NP controls in that ECCN.
Specifically, the September 20, 2016,
final rule revised the controls that
applied to certain measuring systems by
changing the technical parameters in a
manner that removed certain linear
displacement measuring systems
identified on the NSG Annex from
control under ECCN 2B006.

As aresult of the aforementioned
change in the scope of the NP controls
in ECCN 2B006, this rule amends ECCN
2B206 by adding a new paragraph .c,
consistent with the description of the
measuring systems in NSG Annex
1.B.3.b.3. New 2B206.c controls linear
displacement measuring systems that
contain a “laser” and that maintain, for
at least 12 hours over a temperature
range of + 1 K around a standard
temperature and a standard pressure,
both: (1) A “resolution” over their full
scale of 0.1um or better; and (2) a
“measurement uncertainty’’ equal to or
better (less) than (0.2 + L/2000) um (L
is the measured length in millimeters).
This rule also adds a Control Note and
a Technical Note for new 2B206.c. The
Control Note to new paragraph .c
indicates that 2B206.c does not control
measuring interferometer systems,
without closed or open loop feedback,
that contain a “laser” to measure slide
movement errors of machine tools,
dimensional inspection machines, or
similar equipment. The Technical Note
to new paragraph .c states that “linear
displacement,” for purposes of 2B206.c,
means the change of distance between
the measuring probe and the measured
object.
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The text of new paragraph .c to ECCN
2B206 also reflects the updates to the
NSG Annex based on the
understandings reached at the 2016
NSG Plenary meeting held in Seoul,
Republic of Korea. Specifically,
paragraph .c.1 reads “Containing a
laser,” which replaces the phrase
“Contain a laser” that was previously
used in 1.B.3.b.3.a on the NSG Annex.
In addition, paragraph .c.2 contains the
phrase “Capable of maintaining,” which
replaces the word “Maintain” that was
previously used in 1.B.3.b.3.b on the
NSG Annex. Amendments to other
ECCNs on the CCL, based on the 2016
NSG Plenary understandings, will be
published by BIS in a separate rule.

This rule also moves the “Control
Notes to ECCN 2B206” and the
“Technical Note to ECCN 2B206,”
which were previously located at the
end of this ECCN, to the beginning of
the “Items” paragraph for ECCN 2B206
(i.e., immediately before 2B206.a),
because these notes apply to the entire
ECCN, unlike the aforementioned notes
for new 2B206.c. In addition, the “ECCN
Controls” paragraphs, which were
previously included under the “List of
Items Controlled” for this ECCN, have
been removed, because they duplicated
the text of the “Control Notes to ECCN
2B206” and, as such, were redundant
and potentially confusing.

In addition, this rule corrects two
typographical errors in the “Items”
paragraph of ECCN 2B206. First, the
phrase “1.7 + 1/800 um threshold” in
the Technical Note to 2B206.a.2 is
revised to read “1.7 + L/800 um
threshold” to conform with the
threshold indicated in 2B206.a.2.
Second, the word “simultaneously” in
the introductory text of 2B206.b is
replaced with the word “simultaneous”.

ECCN 2B229—Amended To Reflect
2015 NSG Plenary Changes

This final rule amends ECCN 2B229
(Centrifugal multiplane balancing
machines) by revising paragraph .b.3 to
update certain scientific terminology
and clarify the technical parameters,
therein, to read as follows: “A minimum
achievable residual specific unbalance
equal to or less than 10 g-mm/kg per
plane.” This change reflects the 2015
NSG Plenary changes to the description
of centrifugal balancing machines in
NSG Annex 3.B.3.b and does not affect
the scope of the NP controls on these
machines. Instead, this rule revises the
previous text in ECCN 2B229.b.3 (i.e.,
“Capable of balancing to a residual
imbalance equal to or less than 0.01 kg
x mm/kg per plane”’) only to update and
clarify the controls described therein,
without changing their scope.

ECCN 6A203—Amended To Correct
Controls on Radiation-Hardened TV
cameras

This rule amends ECCN 6A203 to
correct an error in the technical
parameters for radiation-hardened TV
cameras described in 6A203.d.
Specifically, this rule revises the phrase
“total radiation dose greater than 50 x
104 Gy (silicon)” to read “total radiation
dose greater than 5 x 10% Gy (silicon),”
consistent with the description of these
cameras in NSG Annex 1.A.2.
Previously, as amended by BIS’s final
rule published on September 5, 2014 (79
FR 52958), this technical parameter
overstated the total radiation dose by a
factor of ten (i.e., incorrectly indicating
a multiple of “50,” instead of “5”’).

License Requirements

All of the items affected by the
amendments to ECCN 2B229, 2B206 or
6A203, as described above, require a
license for NP reasons and AT reasons
to the destinations indicated under NP
Column 1 or AT Column 1, respectively,
on the Commerce Country Chart (see
Supplement No. 1 to part 738 of the
EAR). In addition, these items may
require a license for reasons described
elsewhere in the EAR (e.g., the end-
user/end-use controls described in part
744 of the EAR or the embargoes and
other special controls described in part
746 of the EAR).

Effect of This Rule on the Scope of
Certain EAR Controls

The changes made by this rule only
marginally affect the scope of the EAR
controls on the affected items in ECCN
2B206, 2B229, or 6A203. Specifically,
the amendments in this rule, which add
a new paragraph .c to ECCN 2B206 and
revise ECCN 2B229.b.3 and ECCN
6A203.d, are not the result of any
change in the scope of the controls for
these items on the NSG Annex.
Therefore, the purpose of this final rule
is not to increase the scope of the NP
controls in these ECCNs beyond what
should have been the case, previously,
but merely to accurately reflect the
controls on the affected items,
consistent with the descriptions in NSG
Annex 1.B.3.b.3, 3.B.b.3, and 1.A.2,
respectively.

The addition of a new paragraph .c to
ECCN 2B206 to control linear
displacement measuring systems,
consistent with the description of these
systems in NSG Annex 1.B.3.b.3,
effectively reinstates the NP controls
and anti-terrorism (AT) controls, but not
the national security (NS) controls, that
applied to such systems under ECCN
2B006, prior to the publication of BIS’s

September 20, 2016, final rule (81 FR
64656) that amended ECCN 2B006 to
reflect the December 2015 updates to
the Wassenaar Arrangement (WA) List
of Dual-Use Goods and Technologies.
The September 20, 2016, amendments
to ECCN 2B006 removed certain linear
displacement measuring systems
identified on the NSG Annex from
control under ECCN 2B006. This final
rule amends ECCN 2B206 to reinstate
the NP and AT controls that applied to
the affected linear displacement
measuring systems prior to the
September 20, 2016, final rule. The 2016
NSG Plenary updates reflected in new
paragraph 2B206.c.1, and the
corrections in the Technical Note to
2B206.a.2 and the introductory text of
2B206.b, do not affect the scope of the
controls in ECCN 2B206. Therefore, BIS
does not anticipate a significant change
in the number of license applications
that will have to be submitted, as a
result of the amendments made to ECCN
2B206 by this rule.

The amendments to ECCN 2B229 do
not affect the scope of the NP controls
that apply to centrifugal multiplane
balancing machines. These amendments
revise 2B229.b.3, consistent with NSG
Annex 3.B.3.b, to update certain
scientific terminology and clarify the
technical parameters, therein, and are
not intended to affect the scope of the
controls in this ECCN. Therefore, BIS
does not anticipate a significant change
in the number of license applications
that will have to be submitted, as a
result of the amendments made to ECCN
2B229 by this rule.

The amendments to ECCN 6A203
correct an error in the technical
parameters for radiation-hardened TV
cameras described in 6A203.d, which
previously misstated the technical
parameters for these cameras by
indicating a multiple of ““50,” instead of
“5” (as indicated in NSG Annex 1.A.2),
for the “total radiation dose.” Because
only a small number of license
applications are submitted to BIS for
these cameras, BIS does not anticipate a
significant change in the number of
license applications that will have to be
submitted, as a result of the
amendments made to ECCN 6A203 by
this rule.

Export Administration Act

Although the Export Administration
Act expired on August 20, 2001, the
President, through Executive Order
13222 of August 17, 2001, 3 CFR, 2001
Comp., p. 783 (2002), as amended by
Executive Order 13637 of March 8,
2013, 78 FR 16129 (March 13, 2013),
and as extended by the Notice of August
4, 2016 (81 FR 52587 (Aug. 8, 2016)),
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has continued the Export
Administration Regulations in effect
under the International Emergency
Economic Powers Act (50 U.S.C. 1701 et
seq.). BIS continues to carry out the
provisions of the Export Administration
Act, as appropriate and to the extent
permitted by law, pursuant to Executive
Order 13222 as amended by Executive
Order 13637.

Rulemaking Requirements

1. Executive Orders 13563 and 12866
direct agencies to assess all costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). Executive Order 13563
emphasizes the importance of
quantifying both costs and benefits, of
reducing costs, of harmonizing rules,
and of promoting flexibility. This rule
has been designated a “significant
regulatory action,” although not
economically significant, consistent
with Executive Order 12866.
Accordingly, the rule has been reviewed
by the Office of Management and
Budget.

2. Notwithstanding any other
provision of law, no person is required
to respond to, nor shall any person be
subject to a penalty for failure to comply
with, a collection of information subject
to the requirements of the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.) (PRA), unless that collection of
information displays a currently valid
Office of Management and Budget
(OMB) Control Number. This rule
contains a collection of information
subject to the requirements of the PRA.
This collection has been approved by
OMB under Control Number 0694—0088
(Multi-Purpose Application), which
carries a burden hour estimate of 58
minutes to prepare and submit form
BIS-748. Send comments regarding this
burden estimate or any other aspect of
this collection of information, including
suggestions for reducing the burden, to
Jasmeet Seehra, Office of Management
and Budget, by email to Jasmeet K. _
Seehra@omb.eop.gov, or by fax to (202)
395-7285; and to the Regulatory Policy
Division, Bureau of Industry and
Security, Department of Commerce,
14th Street & Pennsylvania Avenue
NW., Room 2705, Washington, DC
20230 or by email to RPD2@bis.doc.gov.

3. This rule does not contain policies
with Federalism implications as that
term is defined in Executive Order
13132.

4. The provisions of the
Administrative Procedure Act (5 U.S.C.
553) requiring notice of proposed
rulemaking, the opportunity for public
participation, and a delay in effective
date, are inapplicable because this
regulation involves a military and
foreign affairs function of the United
States (See 5 U.S.C. 553(a)(1)).
Immediate implementation of these
amendments is non-discretionary and
fulfills the United States’ international
commitment to administer controls on
specified items consistent with the
Guidelines, and the Annex thereto,
maintained by the Nuclear Suppliers
Group (NSG). The NSG contributes to
international security and regional
stability through the harmonization of
export controls and seeks to ensure that
exports do not contribute to the
development of nuclear weapons. The
NSG consists of 48 member countries
that act on a consensus basis and the
amendments set forth in this rule revise
the scope of nuclear nonproliferation
controls in the EAR to more fully reflect
the controls implemented by other NSG
participating countries, consistent with
the NSG Guidelines and the Annex
thereto. Because the United States is a
significant exporter of the items
addressed in this rule, immediate
implementation of these regulatory
provisions is necessary in order for the
NSG to continue to meet its objectives.
Any delay in implementation will create
a disruption in the movement of
affected items globally because of
disharmony between the export controls
maintained by the United States and the
export control measures implemented
by other NSG members, resulting in
tension between member countries.
Export controls work best when all
countries implement the same export
controls in a timely and coordinated
manner.

Further, no other law requires that a
notice of proposed rulemaking and an
opportunity for public comment be
given for this final rule. Because a
notice of proposed rulemaking and an
opportunity for public comment are not
required to be given for this rule under
the Administrative Procedure Act or by
any other law, the analytical
requirements of the Regulatory
Flexibility Act (5 U.S.C. 601 et seq.) are
not applicable. Therefore, this
regulation is issued in final form.

List of Subjects in 15 CFR Part 774

Exports, Reporting and recordkeeping
requirements.

For the reasons stated in the
preamble, part 774 of the Export

Administration Regulations (15 CFR
parts 730-774) is amended as follows:

PART 774—[AMENDED]

m 1. The authority citation for 15 CFR
part 774 continues to read as follows:

Authority: 50 U.S.C. 4601 et seq.; 50
U.S.C. 1701 et seq.; 10 U.S.C. 7420; 10 U.S.C.
7430(e); 22 U.S.C. 287c, 22 U.S.C. 3201 et
seq.; 22 U.S.C. 6004; 30 U.S.C. 185(s), 185(u);
42 U.S.C. 2139a; 43 U.S.C. 1354; 15 U.S.C.
1824a; 50 U.S.C. 4305; 22 U.S.C. 7201 et seq.;
22 U.S.C. 7210; E.O. 13026, 61 FR 58767, 3
CFR, 1996 Comp., p. 228; E.O. 13222, 66 FR
44025, 3 CFR, 2001 Comp., p. 783; Notice of
August 4, 2016, 81 FR 52587 (August 8,
2016).

Supplement No. 1 to Part 774—
[Amended]

m 2. In Supplement No. 1 to Part 774

(the Commerce Control List), Category
2—Materials Processing, ECCN 2B206 is
amended, under the “List of Items
Controlled” section, by removing the
“ECCN Controls” paragraph and by
revising the “Items” paragraph to read
as follows:

2B206 Dimensional inspection machines,
instruments or systems, other than those
described in 2B006, as follows (see List
of Items Controlled).

* * * * *

List of Items Controlled

Related Controls: * * *
Related Definitions: * * *
Items:

Control Notes to ECCN 2B206: (1) Machine
tools that can be used as measuring machines
are controlled by ECCN 2B206 if they meet
or exceed the control parameters specified in
this entry for the measuring machine
function. (2) The machines described in
ECCN 2B206 are controlled by this entry if
they exceed the specified control threshold
anywhere in their operating range.

Technical Note to ECCN 2B206: All
parameters of measurement values in this
entry represent plus/minus, i.e., not total
band.

a. Computer controlled or numerically
controlled coordinate measuring machines
(CMM) with either of the following
characteristics:

a.1. Having only two axes with a maximum
permissible error of length measurement
along any axis (one dimension), identified as
any combination of on MPE;» Eoy MPE OT Eoz
mpE, equal to or less (better) than (1.25 + L/
1000) um (where L is the measured length in
mm) at any point within the operating range
of the machine (i.e., within the length of the
axis), according to ISO 10360-2 (2009); or

a.2. Having three or more axes with a three
dimensional (volumetric) maximum
permissible error of length measurement,
identified as Eo, mpE, equal to or less (better)
than (1.7 + L/800) um (where L is the
measured length in mm) at any point within
the operating range of the machine (i.e.,
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within the length of the axis), according to
1SO 10360-2 (2009).

Technical Note to 2B206.a.2: The Eo, mpr
of the most accurate configuration of the
CMM specified according to ISO 10360-2
(2009) by the manufacturer (e.g., best of the
following: Probe, stylus length, motion
parameters, environment) and with all
compensations available shall be compared
to the 1.7 + L/800 um threshold.

b. Systems for simultaneous linear-angular
inspection of hemishells, having both of the
following characteristics:

b.1. “Measurement uncertainty” along any
linear axis equal to or less (better) than 3.5
um per 5 mm; and

b.2. “Angular position deviation” equal to
or less than 0.02°.

¢. Linear displacement measuring systems
having both of the following characteristics:

c.1. Containing a “‘laser;”” and

c.2. Capable of maintaining, for at least 12
hours over a temperature range of + 1 K
around a standard temperature and a
standard pressure, both:

c.2.a. A “resolution” over their full scale of
0.1um or better; and

c.2.b. A “measurement uncertainty”’ equal
to or better (less) than (0.2 + L/2000) um (L
is the measured length in millimeters).

Control Note to 2B206.c: 2B206.c does not
control measuring interferometer systems,
without closed or open loop feedback,
containing a “laser’” to measure slide
movement errors of machine tools,
dimensional inspection machines, or similar
equipment.

Technical Note to 2B206.c: In 2B206.c,
“linear displacement” means the change of
distance between the measuring probe and
the measured object.

m 3. In Supplement No. 1 to Part 774

(the Commerce Control List), Category
2—Materials Processing, ECCN 2B229 is
amended in the “Items” paragraph,
under the “List of Items Controlled”
section, by revising paragraph .b.3 to
read as follows:

2B229 Centrifugal multiplane balancing
machines, fixed or portable, horizontal
or vertical, as follows (see List of Items
Controlled).

* * * * *

List of Items Controlled

* * * * *

Items:

* * * * *
b * k% %

b.3. A minimum achievable residual
specific unbalance equal to or less than 10 g-
mm/kg per plane; and
* * * * *

m 4. In Supplement No. 1 to Part 774
(the Commerce Control List), Category
6—Sensors and Lasers, ECCN 6A203 is
amended in the “Items” paragraph,
under the “List of Items Controlled”
section, by revising paragraph .d to read
as follows:
6A203 High-speed cameras, imaging
devices and “components” therefor,

other than those controlled by 6A003
(see List of Items Controlled).
* * * * *

List of Items Controlled

* * * * *
Items:
* * * * *

d. Radiation-hardened TV cameras, or
lenses therefor, “specially designed” or rated
as radiation hardened to withstand a total
radiation dose greater than 5 x 10 Gy
(silicon) without operational degradation.

* * * * *

Dated: December 20, 2016.
Kevin J. Wolf,

Assistant Secretary for Export
Administration.

[FR Doc. 2016—31120 Filed 12—23-16; 8:45 am]
BILLING CODE 3510-33-P

DEPARTMENT OF HOMELAND
SECURITY

U.S. Customs and Border Protection
DEPARTMENT OF THE TREASURY

19 CFR Part 12
[USCBP-2016-0011; CBP Dec. 16-29]
RIN 1515-AE11

Importations of Certain Vehicles and
Engines Subject to Federal
Antipollution Emission Standards

AGENCY: U.S. Customs and Border
Protection, Department of Homeland
Security; Department of the Treasury.
ACTION: Final rule.

SUMMARY: This document amends the
U.S. Customs and Border Protection
(CBP) regulations relating to the
importation into the United States of
certain vehicles and engines under the
Clean Air Act (CAA) in order to
harmonize the documentation
requirements applicable to different
classes of vehicles and engines that are
subject to the CAA’s emission
standards. This document further
amends the regulations to permit
importers to file the required U.S.
Environmental Protection Agency (EPA)
Declaration Forms with CBP
electronically, and amends non-
substantive provisions to update
regulatory citations and delete obsolete
provisions.

DATES: Effective January 26, 2017.

FOR FURTHER INFORMATION CONTACT: For
questions related to the filing of EPA
forms with CBP, please contact William
Scopa, Partner Government Agencies
Interagency Collaboration Division,
Office of Trade, Customs and Border

Protection, at William.R.Scopa@
cbp.dhs.gov. For questions related to
EPA’s vehicle and engine imports
program, please contact Holly Pugliese
at pugliese.holly@epa.gov.
SUPPLEMENTARY INFORMATION:

Background

On August 17, 2016, U.S. Customs
and Border Protection (CBP) published
a Notice of Proposed Rulemaking
(NPRM) in the Federal Register (81 FR
54763) proposing to amend title 19 of
the Code of Federal Regulations (19
CFR) in order to harmonize the
documentation requirements applicable
to different classes of vehicles and
engines that are subject to the Clean Air
Act’s (CAA’s) emission standards.

Sections 203(a) and (b)(2) of the CAA,
42 U.S.C 7522, deal with the
importation of new motor vehicles and
new motor engines and the requirement
of a Certificate of Conformity (COC) as
prescribed by regulation authorized by
the CAA. Without a valid COC, the
admission of new motor vehicles and
new motor engines into the United
States will be denied. Section 208 of the
CAA, 42 U.S.C. 7542, provides that the
Administrator of the U.S.
Environmental Protection Agency (EPA)
may require a manufacturer to produce,
among other items, all records, files, and
papers necessary to demonstrate
compliance with applicable CAA
provisions. Section 213(d) of the CAA,
42 U.S.C. 7547, requires that nonroad
vehicles and engine standards be
enforced in the same manner as those
applicable to onroad vehicles and
engines.

These statutory provisions are
implemented in the CBP regulations at
§§12.73 and 12.74 of title 19 of the
Code of Federal Regulations (19 CFR
12.73 and 12.74). Section 12.73 provides
for “Motor vehicle and engine
compliance with Federal antipollution
emission requirements,” and section
12.74 provides for “Nonroad and
stationary engine compliance with
Federal antipollution emission
requirements.” EPA makes available
Declaration Forms 3520-1 (for the
importation of passenger vehicles,
highway motorcycles and their
corresponding engines) and 3520-21
(for the importation of heavy-duty
engines and nonroad engines, including
engines already installed in vehicles or
equipment) for purposes of compliance
with the CAA.

The final rule conforms the entry
filing requirements applicable to EPA
Declaration Form 3520-21 to those that
are currently applicable to EPA
Declaration Form 3520-1. Sections
12.73(i) and 12.74(b) and (d) are
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amended to require importers of
stationary, nonroad or heavy-duty
highway engines (including engines
incorporated into vehicles or
equipment) to file EPA Declaration
Form 3520-21 at the time of entry,
except when filing a weekly entry from
a foreign trade zone (FTZ) in accordance
with 19 CFR 146.63(c)(1). An importer
of engines is exempt from the
requirement to file an EPA Declaration
Form 3520-21 if the importer holds a
valid EPA COC and the engines are
labeled to show compliance with
applicable emission requirements.

Further, the final rule permits
importers to file the required EPA
Declaration Forms with CBP
electronically. The electronic
transmission of EPA Declaration Forms
3520-1 and 3520-21 to CBP will
automate and enhance the interaction
between the EPA and CBP by facilitating
electronic collection, processing,
sharing, and review of requisite trade
data and documents during the cargo
import and export process. Lastly, this
rule updates regulatory citations and
deletes obsolete provisions.

The NPRM solicited for public
comments on the proposed rulemaking.
The public comment period closed on
September 16, 2016.

Discussion of Comments

Four commenters responded to the
solicitation of comments to the
proposed rule. A description of the
comments received, together with CBP’s
analysis, is set forth below.

Comment: Two commenters
expressed a concern with regard to
EPA’s handling of Type 06 (FTZ)
“weekly estimate” entry filings.
According to the proposed rule, EPA is
requiring all filers to demonstrate
compliance with all applicable laws and
regulations at the time of cargo release,
in particular the filing of EPA
Declaration Forms 3520-1 and 3520-21.
(19 CFR 12.73(i)(2)). The commenters
stated that many vehicle and engine
importers would not be able to provide
accurate information, such as VIN or
engine serial numbers, at the time of
entry. When the weekly estimated entry
is prepared and filed, the identity of the
vehicles and/or engines is many times
unknown since the vehicle/engine has
not gone into production or has not
been ordered for distribution. Both
commenters propose to implement the
“dual option” system that is being used
by other Partner Government Agencies
(PGAs), separating the “regular” Type
06 entry filers, which are required to
present PGA data at time of entry/cargo
release, from the “weekly” Type 06
entry filers, which are required to

present PGA data at the time of entry
summary.

CBP Response: CBP reviewed the
concerns raised by the commenters and
is in agreement with the commenters’
proposal. When a Type 06 (FTZ) entry
is filed, the vehicle and engine data
used by EPA is required at time of
entry/ACE cargo release. When a
“weekly estimate” Type 06 entry is
filed, the vehicle and engine data used
by EPA is required at time of entry
summary.

Comment: One of the commenters
asked CBP to extend the exemption
from filing EPA Declaration Form 3520—
21 to any engines and equipment that
are exempt from filing that form under
the provisions of 40 CFR 1068.201 (test
engines and equipment) and 40 CFR
1068.230 (engines and equipment for
export). The commenter stated that 40
CFR part 1068, subpart G, provides for
the exemption of certain engines and
equipment from “some or all of the
prohibited acts” of 40 CFR
1068.101(a)(1). The commenter further
stated that EPA has deemed such
engines and equipment as appropriate
for entry into the U.S. commerce and as
such are substantively no different from
engines and equipment that are covered
by a valid COC that is issued under the
standard-setting part (e.g. 40 CFR part
1033).

CBP Response: CBP does not agree
that the exemption for filing EPA
Declaration Form 3520-21 should be
extended to engines and equipment for
testing and export covered by 40 CFR
1068, subpart C. CBP also does not agree
that such engines and equipment are
“substantively no different” from
engines produced under a valid COC. If
engines and equipment are produced
under an exemption for testing or
export, the exemption is needed because
these engines and equipment are
different than the certified engines and
equipment. It is therefore not correct to
consider any exemption under Part 1068
as a basis for determining engines and
equipment to be “appropriate for entry
into the U.S. commerce.” Exempted
engines and equipment are permitted to
enter the U.S. commerce subject to
certain terms and conditions to ensure
compliance with the regulations. Filing
import information such as that
prescribed by EPA Declaration Form
3520-21 assists with compliance
oversight.

Comment: Another commenter
expressed a concern with the proposed
regulatory language at 19 CFR
12.74(c)(3) which references temporary
exemptions, including the partially
complete engine exemption under 40
CFR 1068.325(g). The commenter stated

that the proposed language requires a
CBP bond, whereas the underlying EPA
regulation at 40 CFR 1068.325 states
that EPA “may ask” CBP to require a
specific bond amount. It is the opinion
of the commenter that the proposed
language in 19 CFR 12.74(c)(3) would go
beyond the EPA requirements and
increase the burden on users of the
partially complete engine exemption by
making the bond and associated
administrative process an absolute
requirement. The commenter suggested
to use “may be required” instead of the
proposed ‘““is required” language. The
commenter further noted that a similar
change would be needed at the
beginning of 12.74(c) to harmonize the
proposed language in the NPRM with
the conditional language in 40 CFR
1068.325.

CBP Response: CBP believes that
there is a no conflict between the EPA
regulation and the proposed rule
regarding the bond requirements and
that the proposed rule does not need to
be harmonized with the EPA regulation.
The proposed rule does not change the
substantive bond requirement for
conditional entry for nonconforming
nonroad engines claiming exemption
under the EPA regulations, it only
allows for conditional release in
conjunction with a bond filed in the
Automated Commercial Environment
(ACE).

The commenter potentially confuses
the different contexts of import bond
requirements. The confusion stems from
the use of the term “bond” in EPA
regulations and CBP regulations. Under
19 CFR 127.74(c)(3) and 19 CFR 113.62,
CBP requires a single entry or a
continuous bond, to be applied for the
conditional release of imported engines
as required in all cases (‘“Basic Import
Entry” bond). In contrast, the “bond”
referenced in 40 CFR 1068.325, which
“may be required,” is addressing
situations where EPA “may” want to
secure compliance with relevant EPA
regulations and have CBP require
additional bonding.

Lastly, the substance of 19 CFR
12.74(c) is unchanged by the proposed
rule, and has been in place since
published in 1998. The only change is
to provide for the use of Basic Import
Entry bonds submitted through ACE.

Comment: The same commenter
requested that the proposed language in
19 CFR 12.74 include permanent
exemptions listed in 40 CFR
1068.315(a)—(h), including the
manufacturer-owned exemption in 40
CFR 1068.315(b), to make it clear that
permanent exemptions also present a
valid basis for admission. According to
the commenter, CBP and EPA
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regulations will have apparent
inconsistences and it will be easy for
users of those regulations to be confused
if no clarifying section is added.

CBP Response: CBP agrees with the
inclusion of the permanent exemptions
listed in 40 CFR 1068.315 with the
exemptions listed in 19 CFR 12.74(c)(3).
As such, the regulatory language for 19
CFR 12.74(c)(3) will be amended
accordingly below. In addition, the
introductory text in section 19 CFR
12.73(h) will be amended by adding
reference to 40 CFR parts 85, 86 and
1068 to fully cover the current list of
both permanent and temporary
exemptions and exclusions found in all
applicable EPA regulatory parts.

Comment: The commenter also
requested clarification as to whether an
imported on-highway motorcycle engine
that is separate from, and not installed
in, an on-highway motorcycle is subject
to 19 CFR 12.73. The commenter
pointed out that the EPA Declaration
Form 3520-1, recognized by CBP,
includes a Code W = ““Non-chassis
mounted engine to be used in. . . a
motorcycle . . . which will be covered
by an EPA COC prior to the introduction
into commerce.” Unlike other codes on
the form, there is no listed underlying
regulation associated with the use of
Code W.

CBP Response: CBP agrees that a
clarification is appropriate as suggested
by the commenter. The regulatory text
in 19 CFR 12.73(a) will be amended to
include separately-imported on-
highway motorcycle engines.

Comment: The same commenter
requested clarification of a passage in
the Preamble in the NPRM which says
“although existing 19 CFR 12.73 does
not expressly require the submission of
the EPA Declaration Form 3520-1, it
does require that the same information
captured by that form be submitted to
CBP.” Specifically, the commenter
asked whether the EPA exemption
policy for certificate-holding
manufacturers (OEMs) to import new
motor vehicles and engines without
filing Declaration Forms 3520-1 or
3520-21 still applied under 19 CFR
12.73. The commenter expressed
concern that if this exemption did no
longer apply, it would be inconsistent
with both current EPA and CBP
requirements, as well as guidance
issued by EPA that summarizes the
filing exemptions for OEMs.

CBP Response: The statement in the
NPRM simply pointed out that the
current regulations at 19 CFR 12.73 do
not specifically refer to EPA Declaration
Form 3520-1, but require all the data
elements listed in that form. 19 CFR
12.73(i)(3) (A)—(K) currently provides a

list of the information that must be
included in an importer’s declaration.
This information mirrors the
information that is required to be filled
in the EPA Declaration Form 3520-1
itself. CBP is only updating the
regulations to specifically reference EPA
Declaration Form 3520-1 and is not
changing the provision that exempts
OEMs who import products for which
they hold a valid EPA COC from filing
the form.

Comment: A commenter stated that it
supported CBP’s plan to harmonize the
filing requirements. However, it pointed
out that EPA must update the existing
EPA guidance document titled
“Procedures for Importing Vehicles and
Engines into the U.S.” which states the
following on Page 3, related to importers
currently subject to the requirements of
EPA Declaration Form 3520-21: “As
with vehicles, OEMs importing new
certified engines do not need to submit
EPA Declaration Form 3520-21 to U.S.
Customs.” The commenter further noted
that EPA must also update Declaration
Form 3520-21 to reflect the change of
the filing requirements.

CBP Response: CBP agrees that certain
statements in certain EPA guidance
documents contradict each other
regarding when OEMs currently need to
file EPA Declaration Form 3520-21. In
consultation with CBP, EPA will ensure
that all of EPA’s documentation
regarding the amended regulations
accurately reflects that OEMs importing
their own certified engines do not need
to file EPA Declaration Form 3520-21.

Comment: The fourth commenter
wrote that she had no objection to the
proposed changes as long as the
compliance with anti-pollution
emission standards was not
compromised for the sake of efficiency.
The commenter further stated that
accurate records for vehicle and engine
imports must be maintained in order to
ensure compliance with the CAA.

CBP Response: CBP believes that
electronic filing of EPA Declaration
Forms will support key modernization
initiatives, expedite the entry and
clearance process, enhance targeting
and enforcement objectives, and
connect CBP with PGAs and the trade
community through a single-window
access point.

Conclusion

After review of the comments, CBP
has decided to adopt as final the
proposed rule published in the Federal
Register on August 17, 2016 with the
changes described above.

Executive Orders 12866 and 13563

Executive Orders 13563 and 12866
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, if a regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). Executive Order 13563
emphasizes the importance of
quantifying both costs and benefits, of
reducing costs, of harmonizing rules,
and of promoting flexibility. This rule is
not a “significant regulatory action,”
under section 3(f) of Executive Order
12866. Accordingly, the Office of
Management and Budget has not
reviewed this regulation.

Regulatory Flexibility Act

The Regulatory Flexibility Act (5
U.S.C. 601 et. seq.), as amended by the
Small Business Regulatory Enforcement
and Fairness Act of 1996, requires
agencies to assess the impact of
regulations on small entities. A small
entity may be a small business (defined
as any independently owned and
operated business not dominant in its
field that qualifies as a small business
per the Small Business Act); a small not-
for-profit organization; or a small
governmental jurisdiction (locality with
fewer than 50,000 people). This final
rule would modify the requirements for
the submission of EPA Declaration Form
3520-21. Currently, importers are
required to fill out the form, but are only
required to submit it to CBP upon
request. This final rule would require
importers to file EPA Declaration Form
3520-21 with CBP with the filing of
entry information, and no later than the
filing of entry summary, unless the
importer is a manufacturer of nonroad
or stationary engines, including engines
incorporated into vehicles and
equipment, and holds a valid EPA
certificate of conformity for those
engines and the engines are labeled to
show compliance with applicable
emission requirements. As this form has
already been completed by the filer by
the time the filing is required under this
rule, the cost of actually submitting it to
CBP is negligible. This rule would also
explicitly add electronic filing as an
accepted method of form submission.
Importers will still be able to file the
form by paper if they so choose. This
change will affect all importers who are
covered by EPA Declaration Form 3520-
21, including small importers.
Therefore, it is likely to have an impact
on a substantial number of small
entities. However, the only costs
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incurred are the negligible costs of
submitting the already completed form
to CBP along with other required entry
documents. These costs do not rise to
the level of significance. Therefore, CBP
certifies that this final rule will not have
a significant economic impact on a
substantial number of small entities.

Paperwork Reduction Act

The collection of information
contained in this final rule was
previously reviewed and approved by
OMB in accordance with the
requirements of the Paperwork
Reduction Act of 1995 (44 U.S.C. 3507)
under control numbers OMB 2060-0104
(EPA Declaration Form 3520-1,
“Importation of Motor Vehicles and
Motor Vehicle Engines Subject to
Federal Air Pollution Standards’), OMB
2060-0320 (EPA Declaration Form
3520-21, “Importation of Engines,
Vehicles and Equipment Subject to
Federal Air Pollution Standards”), and
OMB 1405-0105 (Department of State
form DS-11504, “Request for Customs
Clearance of Merchandise’). As
importers are already required under
existing regulations to complete the EPA
Declaration Forms and either submit
them to CBP or retain them in their
records, and the burden estimates in the
above-identified OMB approved
information collection requests presume
the forms are submitted to CBP, there
are no new collections of information
stated in this document. In this regard,
it is noted that although existing 19 CFR
12.73 does not expressly require the
submission of EPA Declaration Form
35201 by name, it does require that the
same information captured by that form
be submitted to CBP. Similarly,
shipments sent from abroad to foreign
diplomatic or consular missions in the
U.S., or their personnel, currently must
be cleared by respondents submitting to
CBP a Department of State-approved
form DS-1504; therefore, this document
does not impose any new collections of
information by requiring the DS-1504 to
be presented to CBP for purposes of
claiming an exemption from emission
documentation requirements.

Signing Authority

This document is being issued in
accordance with 19 CFR 0.1(a)(1)
pertaining to the Secretary of the
Treasury’s authority (or that of his
delegate) to approve regulations related
to certain customs revenue functions.

List of Subjects in 19 CFR Part 12

Customs duties and inspection,
Reporting and recordkeeping
requirements.

Amendments to the CBP Regulations

For the reasons set forth above, part
12 of title 19 of the Code of Federal
Regulations (19 CFR part 12) is
amended as set forth below.

PART 12—SPECIAL CLASSES OF
MERCHANDISE

m 1. The general authority citation for
part 12, and the specific authority
citation for sections 12.73 and 12.74,
continue to read as follows:

Authority: 5 U.S.C. 301, 19 U.S.C. 66,
1202 (General Note 3(i), Harmonized Tariff
Schedule of the United States), 1624.

* * * * *

Sections 12.73 and 12.74 also issued under
19 U.S.C. 1484, 42 U.S.C. 7522, 7601;

* * * * *

m 2. The undesignated center heading
preceding § 12.73 is revised to read as
follows:

Entry of Motor Vehicles, Engines, and
Equipment Containing Engines Under
the Clean Air Act, as Amended

m3.In§12.73:

m a. The section heading is revised;

m b. Paragraph (a) is revised;

m c. Paragraph (b)(1) is amended by
removing the word ‘“‘shall” and adding
in its place the word “will”’; removing
the word “Customs” and adding in its
place the term “CBP”’, and; removing
the term “ICI’s” and adding in its place
the language, “Independent Commercial
Importers”’;

m d. Paragraph (b)(2) is amended by
removing the word “Customs” and
adding in its place the term “CBP”’;

m e. Paragraphs (c)(3) and (4) are
removed;

m f. Paragraphs (d), (e) introductory text,
(e)(4), and (f) are revised;

m g. Paragraph (g)(2) is amended by
removing the reference to “(i)(4)” and
adding in its place a reference to
“((e);

m h. Paragraph (h) introductory text is
revised;

m i. Paragraph (h)(1) is amended, in the
first sentence, by removing the word
“Any” and adding in its place the
following language, “A motor vehicle
imported for repairs is any”’;

m j. Paragraph (h)(2) is amended, in the
first sentence, by removing the word
“Any” and adding in its place the
following language, “A test vehicle is
any’’;

m k. Paragraph (h)(3) is