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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents.

NATIONAL CREDIT UNION
ADMINISTRATION

12 CFR Part 709
RIN 3133—-AE82

Involuntary Liquidation of Federal
Credit Unions and Claims Procedures

AGENCY: National Credit Union
Administration (NCUA).

ACTION: Final rule.

SUMMARY: The NCUA Board (Board) is
amending part 709 of its rules to update
and clarify the procedures that apply to
claims administration for federally
insured credit unions that enter
involuntary liquidation. Specifically,
the final rule amends the payout
priority provision by specifying the
conditions that claims in the nature of
severance must meet to be allowed as
provable claims.

DATES: The rule is effective June 29,
2018.

FOR FURTHER INFORMATION CONTACT: Ian
Marenna, Senior Trial Attorney, at 1775
Duke Street, Alexandria, Virginia 22314,
or telephone: (703) 518—6540.

SUPPLEMENTARY INFORMATION:
I. Background

Section 1217 of the Financial
Institutions Reform, Recovery and
Enforcement Act of 1989 (FIRREA) 1
amended the Federal Credit Union Act
(FCU Act) by adding Section 207(b),
thereby creating a comprehensive
statutory framework for the liquidation
of federally insured credit unions.2
Section 207(b)(4) authorizes the Board
to “prescribe regulations regarding the
allowance or disallowance of claims by
the liquidating agent and providing for
administrative determination of claims
and review of such determination.” 3 In

1Sec. 1217(a)(3), (4), Public Law 101-73. Sec.
1217(a)(3), (4).

212 U.S.C. 1787(b).

312 U.S.C. 1787(b)(4).

accordance with this authority, the
Board adopted part 709 in 1991.4

Under a separate provision of the FCU
Act, the Board is authorized to prohibit
or limit “golden parachute payments,”
defined to include payments that are
contingent on the termination of the
party’s employment at the credit union
and that are made when the credit
union is in troubled financial
condition.® Part 750 of the NCUA’s
regulations contains explicit limitations
on the ability of an institution affiliated
party to pursue a severance claim with
the liquidating agent after a credit union
has become insolvent and is placed in
conservatorship or liquidation.®

In January 2018, the Board issued a
proposed rule and request for public
comment in which it proposed to clarify
how the agency will handle severance
claims in involuntary liquidations.”
Specifically, the Board proposed to
create an exception to the generally
applicable bar on severance claims in
liquidation that is codified in the
NCUA’s regulation governing golden
parachute payments. As reflected in the
proposed regulatory text, the Board
proposed to elaborate on the definition
of permissible employment-related
claims in involuntary liquidations to
include vacation, sick, and severance
pay if the payment is supported by an
employee handbook or other credit
union record and is calculable in
accordance with a formula or criteria
available to all employees. This
proposed allowance for some severance
claims, as explained in the proposed
rule preamble, is an exception to the
general rule in part 750 providing that
all claims for employee welfare benefits
are not provable against the liquidating
agent for a failed insured credit union.

As explained in the next section, after
reviewing the six public comment
letters on the proposed rule, the Board
adopts the proposal as a final rule
without change.

II. Summary of Comments

The NCUA received six comment
letters in response to the proposed
rule—two from credit union trade
organizations, three from credit union
leagues and associations, and one from
a credit union. All commenters

456 FR 56925 (Nov. 7, 1991).

512 U.S.C. 1786(t)(4); 12 CFR 750.1(d).
612 CFR 750.7.
783 FR 4450 (Jan. 31, 2018).

generally supported the proposed rule’s
purpose of clarifying the relationship
between the golden parachute
regulation and the involuntary
liquidation claims procedures. One
commenter suggested that the Board
permit separately-negotiated executive
agreements to form the basis of
allowable severance claims under part
709. The commenter expressed concern
that excluding such agreements from the
scope of allowable claims under part
709 could affect credit unions’ ability to
retain executives.

As the proposed regulatory text
indicates, the Board proposed to update
part 709 to recognize that severance
claims meeting specific criteria would
be allowable in involuntary liquidation
despite the general bar on such
payments in part 750. Although the
Board recognizes that the specific
criteria set forth in the proposed
regulatory text may be narrower than all
payments that may be permissible or
subject to NCUA approval under part
750, it is important to note that, prior to
this rulemaking, the regulations
provided that all claims for employee
welfare benefits are not provable against
the liquidating agent.

The proposed rule was designed to
allow an exception to the general rule in
part 750 but not repeal it. The Board is
not persuaded that it should seek to
expand the scope of that exception now.
Attracting and retaining effective
management is an important
consideration, but the rule change does
not negatively affect this interest.
Indeed, it creates more certainty for
severance claims in involuntary
liquidations and affords the opportunity
to all employees to be eligible to claim
these benefits when the claims are based
on the fair, objective factors described in
the proposed regulatory text. The Board
notes that this rule only affects
involuntary liquidations, which are
infrequent, with only five occurring in
2017, for example.®

Accordingly, the Board adopts the
proposed rule without change.

III. Regulatory Procedures
Regulatory Flexibility Act

The Regulatory Flexibility Act
requires the NCUA to prepare an
analysis to describe any significant

8 See https://www.ncua.gov/services/Pages/
closed-credit-unions/2017.aspx.


https://www.ncua.gov/services/Pages/closed-credit-unions/2017.aspx
https://www.ncua.gov/services/Pages/closed-credit-unions/2017.aspx

24652

Federal Register/Vol. 83, No. 104/ Wednesday, May 30, 2018/Rules and Regulations

economic impact a rule may have on a
substantial number of small entities
(primarily those under $100 million in
assets). The severance provision
imposes no new requirements on credit
unions. Instead, it provides a limited
exception to an existing regulation that
applies to liquidated credit unions.
Accordingly, the final rule will not have
a significant economic impact on a
substantial number of small credit
unions, and therefore, no regulatory
flexibility analysis is required.

Paperwork Reduction Act

The Paperwork Reduction Act of 1995
(PRA) applies to rulemakings in which
an agency by rule creates a new
paperwork burden on regulated entities
or modifies an existing burden. 44
U.S.C. 3507(d). For purposes of the
PRA, a paperwork burden may take the
form of either a reporting or a
recordkeeping requirement, both
referred to as information collections.
Part 709 only concerns credit unions
that have failed and imposes no
information collection requirements on
existing credit unions. Accordingly,
there are no PRA implications.

Small Business Regulatory Enforcement
Fairness Act of 1996

The Small Business Regulatory
Enforcement Fairness Act of 1996
(SBREFA) provides generally for
congressional review of agency rules. A
reporting requirement is triggered in
instances where the NCUA issues a final
rule as defined by Section 551 of the
Administrative Procedure Act. The
NCUA does not believe this final rule is
a ‘“‘major rule” within the meaning of
the relevant sections of SBREFA. The
NCUA has submitted the rule to the
Office of Management and Budget for its
determination in that regard.

Executive Order 13132

Executive Order 13132 encourages
independent regulatory agencies to
consider the impact of their actions on
state and local interests. In adherence to
fundamental federalism principles, the
NCUA, an independent regulatory
agency as defined in 44 U.S.C. 3502(5),
voluntarily complies with the executive
order. This final rule will clarify certain
procedures for the NCUA'’s
administration of liquidated federally
insured credit unions. This final rule
will not have a substantial direct effect
on the states, on the connection between
the national government and the states,
or on the distribution of power and
responsibilities among the various
levels of government. The Board has
determined that the final rule does not
constitute a policy that has federalism

implications for purposes of the
executive order.

The Treasury and General Government
Appropriations Act, 1999—Assessment
of Federal Regulations and Policies on
Families

The NCUA has determined that the
final rule will not affect family well-
being within the meaning of section 654
of the Treasury and General
Government Appropriations Act, 1999,
Public Law 105-277, 112 Stat. 2681
(1998).

List of Subjects in 12 CFR Part 709

Credit unions, Involuntary
liquidation.

By the National Credit Union
Administration Board, on May 24, 2018.

Gerard Poliquin,
Secretary of the Board.

For the reasons discussed above, the
NCUA Board amends 12 CFR part 709
as follows:

PART 709—INVOLUNTARY
LIQUIDATION OF FEDERAL CREDIT
UNIONS AND ADJUDICATION OF
CREDITOR CLAIMS INVOLVING
FEDERALLY INSURED CREDIT
UNIONS IN LIQUIDATION

m 1. The authority citation for part 709
is revised to read as follows:

Authority: 12 U.S.C. 1757, 1766, 1767,
1786(h), 1786(t), and 1787(b)(4), 1788, 1789,
1789a.

m 2. Revise paragraph (b)(2) of § 709.5 to
read as follows:

§709.5 Payout priorities in involuntary
liquidation.

* * * * *

(b]* EE

(2) Claims for wages and salaries,
including vacation, severance, and sick
leave pay; provided, however, that, in
accordance with § 750.7 of this chapter,
no claim for vacation, severance, or sick
leave pay is provable unless entitlement
to the benefit is provided for in the
credit union employee handbook or
other written credit union record, is
calculable in accordance with an
objective formula, and is available to all
employees who meet applicable
eligibility requirements, such as
minimum length of service, or if such
payment is required by applicable state
or local law;

* * * * *

[FR Doc. 2018-11588 Filed 5-29-18; 8:45 am]
BILLING CODE 7535-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 25

[Docket No. FAA—2018-0469; Special
Conditions No. 25-727-SC]

Special Conditions: Bombardier Inc.
Model BD-700-2A12 and Model BD-
700—-2A13 Airplanes; Autobrake
System Structural Loads

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final special conditions; request
for comments.

SUMMARY: These special conditions are
issued for the Bombardier Inc. Model
BD-700-2A12 and Model BD-700—
2A13 airplanes. This airplane will have
a novel or unusual design feature when
compared to the state of technology
envisioned in the airworthiness
standards for transport category
airplanes. This design feature is an
autobrake system that allows earlier
braking at landing without pedal input
from the pilot. The applicable
airworthiness regulations do not contain
adequate or appropriate safety standards
for this design feature. These special
conditions contain the additional safety
standards that the Administrator
considers necessary to establish a level
of safety equivalent to that established
by the existing airworthiness standards.
DATES: This action is effective on
Bombardier on May 30, 2018. Send
comments on or before July 16, 2018.
ADDRESSES: Send comments identified
by Docket No. FAA-2018-0469 using
any of the following methods:

e Federal eRegulations Portal: Go to
http://www.regulations.gov/ and follow
the online instructions for sending your
comments electronically.

e Mail: Send comments to Docket
Operations, M—-30, U.S. Department of
Transportation (DOT), 1200 New Jersey
Avenue SE, Room W12-140, West
Building Ground Floor, Washington, DC
20590-0001.

e Hand Delivery or Courier: Take
comments to Docket Operations in
Room W12-140 of the West Building
Ground Floor at 1200 New Jersey
Avenue SE, Washington, DC, between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays.

e Fax:Fax comments to Docket
Operations at 202—493-2251.

Privacy: The FAA will post all
comments it receives, without change,
to http://www.regulations.gov/,
including any personal information the
commenter provides. Using the search
function of the docket website, anyone
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can find and read the electronic form of
all comments received into any FAA
docket, including the name of the
individual sending the comment (or
signing the comment for an association,
business, labor union, etc.). DOT’s
complete Privacy Act Statement can be
found in the Federal Register published
on April 11, 2000 (65 FR 19477-19478).
Docket: Background documents or
comments received may be read at
http://www.regulations.gov/ at any time.
Follow the online instructions for
accessing the docket or go to Docket
Operations in Room W12-140 of the
West Building Ground Floor at 1200
New Jersey Avenue SE, Washington,
DG, between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

FOR FURTHER INFORMATION CONTACT:
Mark Freisthler, Airframe & Cabin
Safety Section, AIR-675, Transport
Standards Branch, Policy and
Innovation Division, Aircraft
Certification Service, Federal Aviation
Administration, 2200 South 216th
Street, Des Moines, Washington 98198;
telephone and fax 206-231-3207; email
Mark.Freisthler@faa.gov.

SUPPLEMENTARY INFORMATION: The FAA
has determined that notice of, and
opportunity for prior public comment
on, these special conditions is
impracticable because these procedures
would significantly delay issuance of
the design approval and thus delivery of
the affected airplanes.

In addition, the substance of these
special conditions has been published
in the Federal Register for public
comment in several prior instances with
no substantive comments received. The
FAA, therefore, finds it unnecessary to
delay the effective date and finds that
good cause exists for making these
special conditions effective upon
publication in the Federal Register.

Comments Invited

We invite interested people to take
part in this rulemaking by sending
written comments, data, or views. The
most helpful comments reference a
specific portion of the special
conditions, explain the reason for any
recommended change, and include
supporting data.

We will consider all comments we
receive by the closing date for
comments. We may change these special
conditions based on the comments we
receive.

Background

On May 30, 2012, Bombardier Inc.
(Bombardier) applied for an amendment
to Type Certificate No. TOO003NY to
include new Model BD-700-2A12 and

Model BD-700-2A13 airplanes. These
airplanes, which are derivatives of the
BD-700 series airplanes currently
approved under Type Certificate No.
T00003NY, are marketed as the
Bombardier Global 7000 and Global
8000, respectively. These airplanes are
twin engine, transport category,
executive interior business jets with a
maximum certified passenger capacity
of 19. The maximum takeoff weight for
the Model BD-700-2A12 and Model
BD-700-2A13 is 106,250 pounds and
104,800 pounds, respectively.

Type Certification Basis

Under the provisions of title 14, Code
of Federal Regulations (14 CFR) 21.101,
Bombardier must show that the Model
BD-700-2A12 and Model BD-700—
2A13 airplanes meet the applicable
provisions of the regulations listed in
Type Certificate No. TO0003NY, or the
applicable regulations in effect on the
date of application for the change,
except for earlier amendments as agreed
upon by the FAA.

If the Administrator finds that the
applicable airworthiness regulations
(i.e., 14 CFR part 25) do not contain
adequate or appropriate safety standards
for the Bombardier Model BD-700—
2A12 and Model BD-700-2A13
airplanes because of a novel or unusual
design feature, special conditions are
prescribed under the provisions of
§21.16.

Special conditions are initially
applicable to the model for which they
are issued. Should the type certificate
for that model be amended later to
include any other model that
incorporates the same novel or unusual
design feature, or should any other
model already included on the same
type certificate be modified to
incorporate the same novel or unusual
design feature, these special conditions
would also apply to the other model
under §21.101.

In addition to the applicable
airworthiness regulations and special
conditions, the Bombardier Model BD—
700-2A12 and Model BD-700-2A13
airplanes must comply with the fuel
vent and exhaust emission requirements
of 14 CFR part 34 and the noise
certification requirements of 14 CFR
part 36.

The FAA issues special conditions, as
defined in 14 CFR 11.19, in accordance
with §11.38, and they become part of
the type certification basis under
§21.101.

Novel or Unusual Design Features

The Bombardier Model BD-700-2A12
and Model BD-700-2A13 airplanes will

incorporate the following novel or
unusual design feature:

The autobrake system on the
Bombardier Model BD-700-2A12 and
Model BD-700-2A13 airplanes is a
pilot-selectable function that allows
earlier braking at landing without pedal
input from the pilot. When the pilot
arms the autobrake system before
landing, the system automatically
commands braking when the main
wheels touch down. This might cause a
high nose gear sink rate, and potentially
higher gear and airframe loads than
would occur with a traditional braking
system.

Discussion

These special conditions define a
landing pitchover condition that
accounts for the effects of the autobrake
system. The special conditions define
the airplane configuration, speeds, and
other parameters necessary to develop
airframe and nose gear loads for this
condition. The special conditions
require that the airplane be designed to
support the resulting limit and ultimate
loads as defined in § 25.305, ““Strength
and deformation.”

These special conditions contain the
additional safety standards that the
Administrator considers necessary to
establish a level of safety equivalent to
that established by the existing
airworthiness standards.

Applicability

As discussed above, these special
conditions are applicable to the
Bombardier Inc. Model BD-700-2A12
and Model BD-700-2A13 airplanes.
Should Bombardier apply at a later date
for a change to the type certificate to
include another model incorporating the
same novel or unusual design feature,
these special conditions would apply to
that model as well.

Conclusion

This action affects only a certain
novel or unusual design feature on
Bombardier Model BD-700-2A12 and
Model BD-700-2A13 airplanes. It is not
a rule of general applicability.

List of Subjects in 14 CFR Part 25

Aircraft, Aviation safety, Reporting
and recordkeeping requirements.

Authority Citation

The authority citation for these
special conditions is as follows:

Authority: 49 U.S.C. 106(f), 106(g), 40113,
44701, 44702, 44704.

The Special Conditions

Accordingly, pursuant to the
authority delegated to me by the
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Administrator, the following special
conditions are issued as part of the type
certification basis for Bombardier Model
BD-700-2A12 and Model BD-700—
2A13 airplanes.

Autobraking System Structural Loads

A landing pitchover condition must
be addressed that takes into account the
effect of the autobrake system. The
airplane is assumed to be at the design
maximum landing weight, or at the
maximum weight allowed with the
autobrake system on. The airplane is
assumed to land in a tail-down attitude
at the speeds defined by § 25.481.
Following main gear contact, the
airplane is assumed to rotate about the
main gear wheels at the highest pitch
rate generated by the autobrake system.
This is considered a limit load
condition from which ultimate loads
must also be determined. Loads must be
determined for a critical fuel and
payload distribution and centers of
gravity. Nose gear loads, as well as
airframe loads, must be determined. The
airplane must support these loads as
described in § 25.305.

Issued in Des Moines, Washington, on May
23, 2018.

Victor Wicklund,

Manager, Transport Standards Branch, Policy
and Innovation Division, Aircraft
Certification Service.

[FR Doc. 2018-11506 Filed 5-29-18; 8:45 am|
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2018-0492; Product
Identifier 2018-NM-083-AD; Amendment
39-19303; AD 2018-11-15]

RIN 2120-AA64
Airworthiness Directives; Airbus
Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule; request for
comments.

SUMMARY: We are adopting a new
airworthiness directive (AD) for all
Airbus Model A320-271N airplanes,
and Model A321-271N, —271NX, —272N
and —272NX airplanes. This AD requires
replacing certain full authority digital
engine control (FADEC) electronic
engine controllers (EECs); or installing
software standard FCS4.4 and re-
identifying the FADEC EECs. This AD
was prompted by a report that, when

operated at low speed and high engine
thrust, an engine did not restart
following a fuel interruption shorter
than five seconds. We are issuing this
AD to address the unsafe condition on
these products.

DATES: This AD becomes effective May
30, 2018.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in this AD
as of May 30, 2018.

We must receive comments on this
AD by July 16, 2018.

ADDRESSES: You may send comments,
using the procedures found in 14 CFR
11.43 and 11.45, by any of the following
methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202—493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE,
Washington, DC 20590.

o Hand Delivery: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE,
Washington, DC, between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays.

For service information identified in
this final rule, contact Airbus,
Airworthiness Office—EIAS, 1 Rond
Point Maurice Bellonte, 31707 Blagnac
Cedex, France; telephone +33 5 61 93 36
96; fax +33 5 61 93 44 51; email
account.airworth-eas@airbus.com;
internet http://www.airbus.com. You
may view this referenced service
information at the FAA, Transport
Standards Branch, 2200 South 216th St.,
Des Moines, WA. For information on the
availability of this material at the FAA,
call 206-231-3195. It is also available
on the internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2018-
0492.

Examining the AD Docket

You may examine the AD docket on
the internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2018—
0492; or in person at the Docket
Operations office between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays. The AD docket
contains this AD, the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Operations office (telephone
800—647-5527) is in the ADDRESSES
section. Comments will be available in
the AD docket shortly after receipt.

FOR FURTHER INFORMATION CONTACT:
Sanjay Ralhan, Aerospace Engineer,
International Section, Transport
Standards Branch, FAA, 2200 South
216th St., Des Moines, WA 98198;
telephone and fax 206—-231-3323.

SUPPLEMENTARY INFORMATION:
Discussion

The European Aviation Safety Agency
(EASA), which is the Technical Agent
for the Member States of the European
Union, has issued EASA AD 2018-0110,
dated May 18, 2018 (referred to after
this as the Mandatory Continuing
Airworthiness Information, or “the
MCAI”), to correct an unsafe condition
for all Airbus Model A320-271N
airplanes, and Model A321-271N,
—271NX, —272N, and —272NX airplanes.
The MCAI states:

During certification test flights of an A320—
271N aeroplane, it has been identified that,
when operated at low speed and high engine
thrust, the tested engine did not re-start in
case of a fuel interruption shorter than 5
seconds. Investigation revealed that this was
due to the software logic implemented in the
FADEC EEC of affected A320 family models.

This condition, if not corrected, could
prevent restart of a shut down engine while
operating in high power conditions [after a
single or dual in-flight engine shutdown].

To address this potentially unsafe
condition, software (SW) standard FCS4.4 for
the FADEC EEC has been developed, and
Airbus published the SB [Airbus Service
Bulletin A320-73-1128, Revision 01, dated
May 17, 2018] providing modification
instructions.

For the reasons described above, this
[EASA] AD requires modification of
aeroplanes by [replacing the affected FADEC
EECs or by] installation of this FADEC EEC
SW [software] standard [and re-identification
of the affected FADEC EECs].

You may examine the MCAI on the
internet at http://www.regulations.gov
by searching for and locating Docket No.
FAA-2018-0492.

Related Service Information Under 1
CFR Part 51

Airbus has issued Service Bulletin
A320-73-1128, Revision 01, dated May
17, 2018. This service information
describes procedures for replacing
affected FADEC EECs and for installing
software standard FCS4.4 and re-
identifying affected FADEC EECs. This
service information is reasonably
available because the interested parties
have access to it through their normal
course of business or by the means
identified in the ADDRESSES section.

FAA’s Determination and Requirements
of This AD

This product has been approved by
the aviation authority of another
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country, and is approved for operation
in the United States. Pursuant to our
bilateral agreement with the State of
Design Authority, we have been notified
of the unsafe condition described in the
MCALI and service information
referenced above. We are issuing this
AD because we evaluated all pertinent
information and determined the unsafe
condition exists and is likely to exist or
develop on other products of these same
type designs.

FAA’s Determination of the Effective
Date

An unsafe condition exists that
requires the immediate adoption of this
AD. The FAA has found that the risk to
the flying public justifies waiving notice
and comment prior to adoption of this
rule because a FADEC EEC software

defect might prevent restart of an engine
after a single or dual in-flight engine
shutdown under certain conditions.
Therefore, we determined that notice
and opportunity for public comment
before issuing this AD are impracticable
and that good cause exists for making
this amendment effective in fewer than
30 days.

Comments Invited

This AD is a final rule that involves
requirements affecting flight safety, and
we did not precede it by notice and
opportunity for public comment. We
invite you to send any written relevant
data, views, or arguments about this AD.
Send your comments to an address
listed under the ADDRESSES section.
Include “Docket No. FAA-2018-0492;
Product Identifier 2018-NM-083—-AD”

at the beginning of your comments. We
specifically invite comments on the
overall regulatory, economic,
environmental, and energy aspects of
this AD. We will consider all comments
received by the closing date and may
amend this AD based on those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this AD.

Costs of Compliance

We estimate that this AD affects 16
airplanes of U.S. registry. We estimate
the following costs to comply with this
AD:

ESTIMATED COSTS FOR REQUIRED ACTIONS

Labor cost

Parts cost

Cost per product

Cost on U.S. operators

Up to 7 work-hours x $85 per hour = Up to $595

™

Up to $595 ...

Up to $9,520.

1We have received no definitive data that would enable us to provide cost estimates for parts needed to comply with the actions specified in

this AD.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701:
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

This AD is issued in accordance with
authority delegated by the Executive
Director, Aircraft Certification Service,
as authorized by FAA Order 8000.51C.
In accordance with that order, issuance
of ADs is normally a function of the
Compliance and Airworthiness
Division, but during this transition
period, the Executive Director has
delegated the authority to issue ADs
applicable to transport category
airplanes to the Director of the System
Oversight Division.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

1. Is not a “‘significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979);

3. Will not affect intrastate aviation in
Alaska; and

4. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2018-11-15 Airbus: Amendment 39-19303;

Docket No. FAA-2018-0492; Product
Identifier 2018—NM-083—AD.

(a) Effective Date
This AD becomes effective May 30, 2018.

(b) Affected ADs
None.

(c) Applicability

This AD applies to the Airbus airplanes
identified in paragraphs (c)(1) and (c)(2) of
this AD, certificated in any category, all
manufacturer serial numbers (MSN).

(1) Model A320-271N airplanes.

(2) Model A321-271N, —271NX, —272N and
—272NX airplanes.

(d) Subject

Air Transport Association (ATA) of
America Code 72, Turbine/turboprop engine.

(e) Reason

This AD was prompted by a report that,
when operated at low speed and high engine
thrust, an engine did not restart following a
fuel interruption shorter than five seconds.
We are issuing this AD to address engines
that might not restart while operating in high
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power conditions after a single or dual in-
flight engine shutdown.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Definitions

(1) For the purposes of this AD, an affected
full authority digital engine control (FADEC)
electronic engine controller (EEC) is one with
a part number listed in table 1 to paragraph
(g)(1) of this AD.

TABLE 1 TO PARAGRAPH (g)(1) OF
THIS AD—AFFECTED FADEC EEC
PART NUMBERS

Affected FADEC EEC part No.

5315126
5315126SK02
5323434
5323745
5323746
5324836
5324836-001
5324836-002
5324837
5325185
5325971
5325975

(2) For the purposes of this AD, Group 1
airplanes are defined as those that have an
affected FADEC EEC installed.

(3) For the purposes of this AD, Group 2
airplanes are defined as those that do not
have an affected FADEC EEC installed.

(h) Modification

For Group 1 airplanes: Within 30 days after
the effective date of this AD, modify the
airplane by replacing affected FADEC EECs
installed on both engines with FADEC EEC
part number 5327582 (software standard
FCS4.4), or by installing software standard
FCS4.4 and re-identifying the affected
FADEC EEC, in accordance with the
Accomplishment Instructions of Airbus
Service Bulletin A320-73-1128, Revision 01,
dated May 17, 2018.

(i) Parts Installation Limitation

As of 30 days after the effective date of this
AD, do not install an affected FADEC EEC on
any airplane.

(j) Later-Approved Parts

Installation on an airplane of a FADEC EEC
or software standard having a part number
approved after the effective date of this AD
is acceptable for compliance with the
requirements of paragraph (h) of this AD,
provided the conditions in paragraphs (j)(1)
and (j)(2) of this AD are met.

(1) The FADEC EEC or software standard
part number must be approved by the
Manager, International Section, Transport
Standards Branch, FAA; or the European
Aviation Safety Agency (EASA); or Airbus’s
EASA Design Organization Approval (DOA).
If approved by the DOA, the approval must
include the DOA-authorized signature.

(2) The installation of the FADEC EEC or
software standard must be accomplished in
accordance with a method approved by the
Manager, International Section, Transport
Standards Branch, FAA; or EASA; or
Airbus’s EASA DOA. If approved by the
DOA, the approval must include the DOA-
authorized signature.

(k) Clarification of Affected Airplanes

An airplane on which Airbus modification
163473 has been embodied in production is
not affected by the requirements of paragraph
(h) of this AD, provided it can be
conclusively determined that no affected
FADEC EEC is installed on that airplane.

(1) Credit for Previous Actions

This paragraph provides credit for the
actions required by paragraph (h) of this AD,
if those actions were performed before the
effective date of this AD using Airbus Service
Bulletin A320-73-1128, dated May 15, 2018.

(m) Other FAA AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, International
Section, Transport Standards Branch, FAA,
has the authority to approve AMOGC:s for this
AD, if requested using the procedures found
in 14 CFR 39.19. In accordance with 14 CFR
39.19, send your request to your principal
inspector or local Flight Standards District
Office, as appropriate. If sending information
directly to the International Section, send it
to the attention of the person identified in
paragraph (n)(2) of this AD. Information may
be emailed to: 9-ANM-116-AMOC-
REQUESTS@faa.gov. Before using any
approved AMOC, notify your appropriate
principal inspector, or lacking a principal
inspector, the manager of the local flight
standards district office/certificate holding
district office.

(2) Contacting the Manufacturer: For any
requirement in this AD to obtain corrective
actions from a manufacturer, the action must
be accomplished using a method approved
by the Manager, International Section,
Transport Standards Branch, FAA; or EASA;
or Airbus’s EASA DOA. If approved by the
DOA, the approval must include the DOA-
authorized signature.

(3) Required for Compliance (RC): If any
service information contains procedures or
tests that are identified as RC, those
procedures and tests must be done to comply
with this AD; any procedures or tests that are
not identified as RC are recommended. Those
procedures and tests that are not identified
as RC may be deviated from using accepted
methods in accordance with the operator’s
maintenance or inspection program without
obtaining approval of an AMOG, provided
the procedures and tests identified as RC can
be done and the airplane can be put back in
an airworthy condition. Any substitutions or
changes to procedures or tests identified as
RC require approval of an AMOC.

(n) Related Information

(1) Refer to Mandatory Continuing
Airworthiness Information (MCAI) EASA
Airworthiness Directive 2018-0110, dated
May 18, 2018, for related information. You

may examine the MCAI on the internet at
http://www.regulations.gov by searching for
and locating Docket No. FAA-2018-0492.

(2) For more information about this AD,
contact Sanjay Ralhan, Aerospace Engineer,
International Section, Transport Standards
Branch, FAA, 2200 South 216th St., Des
Moines, WA 98198; telephone and fax 206—
231-3323.

(3) Service information identified in this
AD that is not incorporated by reference is
available at the addresses specified in
paragraphs (0)(3) and (0)(4) of this AD.

(o) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless this AD specifies otherwise.

(i) Airbus Service Bulletin A320-73-1128,
Revision 01, dated May 17, 2018.

(ii) Reserved.

(3) For service information identified in
this AD, contact Airbus, Airworthiness
Office—EIAS, 1 Rond Point Maurice
Bellonte, 31707 Blagnac Cedex, France;
telephone +33 5 61 93 36 96; fax +33 5 61
93 44 51; email account.airworth-eas@
airbus.com; internet http://www.airbus.com.

(4) You may view this service information
at the FAA, Transport Standards Branch,
2200 South 216th St., Des Moines, WA. For
information on the availability of this
material at the FAA, call 206-231-3195.

(5) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
202-741-6030, or go to: http://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued in Des Moines, Washington, on May
23, 2018.
James Cashdollar,

Acting Director, System Oversight Division,
Aircraft Certification Service.

[FR Doc. 2018-11659 Filed 5-29-18; 8:45 am|
BILLING CODE 4910-13-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

18 CFR Parts 375 and 388

[Docket No. RM16—15—-001; Order
No. 833-A]

FAST Act Section 61003—Critical
Electric Infrastructure Security and
Critical Energy Infrastructure
Information

AGENCY: Federal Energy Regulatory
Commission.

ACTION: Order on clarification and
rehearing.
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SUMMARY: The Federal Energy
Regulatory Commission (Commission)
in this order on clarification and
rehearing grants in part Edison Electric
Institute’s request for clarification or, in
the alternative, rehearing of Order No.
833, and denies rehearing of that order,
which amends the Commission’s
regulations to implement provisions of
the Fixing America’s Surface
Transportation Act pertaining to the
designation, protection, and sharing of
Critical Energy/Electric Infrastructure
Information.

DATES: This order is effective July 30,
2018.

FOR FURTHER INFORMATION CONTACT:
Nneka Frye, Office of the General
Counsel, Federal Energy Regulatory
Commission, 888 First Street NE,
Washington, DC 20426, (202) 502—
6029, Nneka.frye@ferc.gov
Christopher MacFarlane, Office of the
General Counsel, Federal Energy
Regulatory Commission, 888 First
Street NE, Washington, DC 20426,
(202) 502-6761,
Christopher.macfarlane@ferc.gov
Mark Hershfield, Office of the General
Counsel, Federal Energy Regulatory
Commission, 888 First Street NE,
Washington, DC 20426, (202) 502—
8597, Mark.hershfield@ferc.gov
SUPPLEMENTARY INFORMATION:

Order No. 833-A
Order on Clarification and Rehearing

(Issued May 17, 2018)

1. In Order No. 833, the Commission
amended its regulations to implement
provisions of the Fixing America’s
Surface Transportation Act (FAST Act)?
related to Critical Electric Infrastructure
Information.? In addition, Order No. 833
revised the Commission’s Critical
Energy Infrastructure Information
regulations.? Edison Electric Institute
(EEI) requested clarification or, in the
alternative, rehearing of Order No. 833.
For the reasons discussed below, we
grant EEI’s request for clarification in
part and deny rehearing.

I. Order No. 833

2. On December 4, 2015, the FAST
Act was signed into law. The FAST Act,
inter alia, added section 215A to the

1Fixing America’s Surface Transportation Act,
Public Law 114-94, section 61,003, 129 Stat. 1312,
1773-1779 (2015) (codified at 16 U.S.C. 8240-1).

2 Regulations Implementing FAST Act Section
61003—Critical Electric Infrastructure Security and
Amending Critical Energy Infrastructure
Information, Availability of Certain North American
Electric Reliability Corporation Databases to the
Commission, Order No. 833, 157 FERC { 61,123
(2016), see 81 FR 93732 (Dec. 21, 2016).

31d.

Federal Power Act (FPA) to improve the
security and resilience of energy
infrastructure in the face of
emergencies. The FAST Act directed the
Commission to issue regulations that
provide: (1) The criteria and procedures
for designating information as Critical
Electric Infrastructure Information; (2) a
specific prohibition on unauthorized
disclosure of Critical Electric
Infrastructure Information; (3) sanctions
for the knowing and willful
unauthorized disclosure of Critical
Electric Infrastructure Information by
Commission and Department of Energy
(DOE) employees; and (4) a process for
voluntary sharing of Critical Electric
Infrastructure Information.4

3. On June 16, 2016, the Commission
issued a Notice of Proposed Rulemaking
(NOPR) to amend its regulations to
implement the provisions of the FAST
Act pertaining to the designation,
protection, and sharing of Critical
Electric Infrastructure Information and
to revise the existing Critical Energy
Infrastructure Information regulations.>
The NOPR proposed that the amended
procedures be referred to as the Critical
Energy/Electric Infrastructure
Information (CEII) Procedures. In
response to the NOPR, nineteen entities
filed comments and two entities filed
reply comments.

4. On November 17, 2016, the
Commission issued Order No. 833,
which amended the Commission’s
regulations at 18 CFR 375.309, 375.313,
388.112 and 388.113 to implement the
FAST Act provisions that pertain to the
designation, protection and sharing of
Critical Electric Infrastructure
Information. Order No. 833 also revised
the existing Critical Energy
Infrastructure Information regulations.
The Commission determined that the
amended regulations comply with the
requirements of the FAST Act and better
ensure the secure treatment of CEIL?

II. Discussion

5. EEI asserts that the Commission
either erred or should reconsider five
aspects of Order No. 833.8 As discussed
below, we grant EEI's request for
clarification in part and deny EEI’s
request for rehearing.

4 See generally FAST Act, Public Law 114-94,
section 61,003, 129 Stat. 1312, 1776.

5 Regulations Implementing FAST Act Section
61003—Ceritical Electric Infrastructure Security and
Amending Critical Energy Infrastructure
Information, 155 FERC { 61,278 (2016) (NOPR), see
81 FR 43557 (July 5, 2016).

s1d.

7 See generally Order No. 833, 157 FERC
61,123.

8 EEI Request at 6-7.

A. Requests for Access to CEIl
Order No. 833

6. The FAST Act required the
Commission, taking into account
standards of the Electric Reliability
Organization, to facilitate voluntary
sharing of Critical Electric Infrastructure
Information. The statute directed the
Commission to facilitate voluntary
sharing with, between, and by Federal,
State, political subdivision, and tribal
authorities; the Electric Reliability
Organization; regional entities;
information sharing and analysis centers
established pursuant to Presidential
Decision Directive 63; owners,
operators, and users of critical electric
infrastructure in the United States; and
other entities determined appropriate by
the Commission.?

7. In Order No. 833, the Commission
established procedures in its regulations
for providing CEII to third parties.
Specifically, in § 388.113(f), the
Commission established a process for
the Commission to voluntarily share
CEII when there is a need to ensure
energy infrastructure is protected.
Separately, in § 388.113(g), the
Commission revised its long-standing
procedures for members of the public to
request access to CEII by requiring a
statement demonstrating a valid and
legitimate need for the information.10
Both processes contain procedures to
notify submitters of the CEII of the
Commission’s prospective sharing of its
CEII as well as a requirement that
prospective CEII recipients execute
Non-Disclosure Agreements (NDA).

8. The Commission also stated that
the procedures do not impose a sharing
requirement on entities; instead, the
provisions allow the Commission to
exercise discretion to share CEII that has
already been submitted to, or generated
by, the Commission.1? Further, the
Commission determined that even if the
Commission’s voluntary sharing of
information were viewed as the same as
a third-party sharing it, the Commission
must balance its obligation to disclose
information as necessary to carry out the
Commission’s jurisdictional
responsibilities against an entity’s
preference not to have information
disclosed.2

9FAST Act, Public Law 114-94, section 61,003,
129 Stat. 1312, 1776.

10 The CEII request procedures found in
§388.113(g) were first established under the
Commission’s Critical Energy Infrastructure
Information regulations in 2003. See Critical Energy
Infrastructure Information, Order No. 630, FERC
Stats. & Regs. { 31,140, order on reh’g, Order No.
630—A, FERC Stats. & Regs. ] 31,147 (2003).

11 Order No. 833, 157 FERC { 61,123 at P 125.

12]d. P 126.
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Request

9. EEI states that the Commission
should reconsider its determination that
CEII can be shared over the objections
of submitters.13 EEI asserts that section
215A(d)(2)(D) of the FPA directs the
Commission only to facilitate voluntary
sharing “by and between’’ entities. EEI
contends that the Commission’s ability
to share information over a submitter’s
objection, as provided in 18 CFR
388.113(g)(5)(iii), amounts to
involuntary sharing not intended by the
FAST Act and in violation of FPA
section 215A(d)(6).14 EEI asserts that, by
using section 215A(d)(2)(D) to authorize
the Commission to provide CEII over the
submitter’s objection, the Commission is
using the FAST Act to “share” CEII in
an involuntary manner. EEI states that
its interpretation is consistent with
Congress’ decision to make CEII exempt
from mandatory disclosure under the
Freedom of Information Act (FOIA).15

Commission Determination

10. We deny clarification and
rehearing of this issue. We disagree with
EEI's contention that the FAST Act only
directs the voluntary sharing of CEII “by
and between” entities or that the
Commission’s release of information
over a submitter’s objections constitutes
“involuntary” sharing of such
information. EEI misconstrues FPA
section 215A(d)(2)(D) to argue that the
statute’s directives regarding voluntary
sharing do not include voluntary
sharing of CEII by the Commission. Such
areading is inconsistent with the FAST
Act in two respects.

11. First, FPA section 215A(d)(2)(D)(i)
provides that the Commission’s
regulations should “facilitate voluntary
sharing of critical electric infrastructure
information with, between, and by—(i)
Federal, State, political subdivision, and
tribal authorities . . .” It would be
incongruous to read the FAST Act’s
reference to “voluntary sharing . . . by

. .Federal . . . authorities” not to
include voluntary sharing by the
Commission of CEII in its possession.
Second, the FAST Act did not direct the
Commission to curtail or eliminate the
established, pre-existing process for
providing members of the public with
access to CEII, which is provided in 18
CFR 388.113(g)(5)(ii).

12. Even before the FAST Act, the
Commission’s regulations included a
process whereby the Commission’s CEII
Coordinator had the discretion to share,

13 EEI Request at 7.

14[d.

15 See 5 U.S.C. 552 as amended by the FOIA
Improvement Act of 2016, Public Law 114-185, 130
Stat. 538 (2016).

in certain circumstances, CEII that was
submitted to, or generated by, the
Commission.16 Under both the prior
regulations and the revised regulations
at 18 CFR 388.113(d)(1)(vi), a submitter
is, as EEI acknowledges, provided an
opportunity to comment on the
potential disclosure of its CEIIl.17 Prior
to any determination to release CEII to
a requester, pursuant to 18 CFR
388.113(g)(5)(iii), the CEII Coordinator
will take into consideration any
objections and ‘““‘will balance the
requester’s need for the information
against the sensitivity of the
information.”” Other than characterizing
a determination by the CEII Coordinator
to ultimately release CEII over an
objection as “involuntary sharing,” EEI
does not propose any change to the
Commission’s long-standing approach
nor does EEI demonstrate that the FAST
Act is intended to restrict the
Commission from sharing CEII, under
an NDA, with third parties that have a
valid and legitimate need for the
material. 18

13. In addition, our reading of the
FAST Act is consistent with EEI's
statement that “[ulnder the plain
meaning of the FAST Act statute, the
term ‘voluntary’ means the Commission
should implement an information
sharing process that allows owners to
share information intentionally and
freely.” 19 The new voluntary sharing
provisions, at 18 CFR 388.113(f) of the
Commission’s CEII regulations, only
govern the process by which the
Commission will voluntarily share CEII
that has been submitted to the
Commission or generated by staff.20

16 Order No. 833, 157 FERC { 61,123 at P 125.

17 EEI's argument pertains to the GEII request
process found in 18 CFR 388.113(g)(5) of the
Commission’s regulations. To the extent that EEI’s
argument indirectly relates to the separate
voluntary sharing provisions found in § 388.113(f),
its argument does not persuade us to grant
rehearing on that section for the same reasons as
those provided above. For example, under
§388.113(f), except in exigent circumstances,
submitters are provided notice prior to release of
CEIl and may submit comments. In the event of an
exigency like a national security issue, the
Commission will provide notice of the disclosure to
the submitter of CEII as soon as practicable.

18 EEI’s interpretation suggests that the
determination as to whether it is appropriate for the
Commission to share CEII should be entirely in the
hands of the submitter. Such an approach is
inconsistent with the FAST Act as it could limit the
Commission’s ability to share CEIL In any event,
pursuant to §388.113(d)(1)(iv), a submitter is
provided notice of release of CEIl under 18 CFR
388.113(g)(5)(iii), and a submitter who disagrees
with the determination providing notice of the
release of its CEII has the ability to seek injunctive
relief in district court.

19EEI Request at 7.

20 As to sharing of CEII by CEII recipients, under
our NDAs, CEII recipients may only share CEII with
other individuals covered by our NDA for the same
information.

Before the FAST Act and under the
revised regulations, entities remain free
to share the CEII that they submitted to
the Commission with others.

14. Finally, we disagree with EEI's
assertion that its interpretation of the
FAST Act’s “voluntary sharing”
provisions is consistent with Congress’
creation of a FOIA exemption for CEII.21
The Commission’s FOIA program and
the voluntary sharing contemplated
under the FAST Act serve different
purposes, with the former serving to
support government transparency 22 and
the latter governing how certain
sensitive information is identified,
secured, and shared to support the
security and resilience of critical energy
infrastructure. We do not agree that the
new FOIA exemption protecting against
mandatory public disclosure of CEII in
response to a FOIA request suggests that
Congress also intended to prohibit any
sharing of that CEII without the
submitter’s consent. Rather, the
regulations adopted in Order No. 833
struck an appropriate balance between
the FAST Act’s provisions protecting
CEII from public disclosure with the
provisions providing that CEIl may be
voluntarily shared with certain third
parties. Thus, while the FOIA
exemption prevents the disclosure of
CEII in response to a FOIA request, we
disagree with EEI’s assertion that the
exemption was intended to preclude the
Commission from exercising its
discretion to share CEII pursuant to the
established procedures in 18 CFR
388.113(g)(5)(iii).

B. Criteria for Responding to CEII
Requests

Order No. 833

15. In Order No. 833, the Commission
concluded that the FAST Act does not
require changes to the Commission’s
existing process for accessing CEIIL 23
The Commission also decided to
maintain its balancing approach when
determining whether to provide CEII to
individuals who demonstrated a need
for access to CEII under an executed
NDA.24 The Commission noted that a
request for access to CEII is case specific
to the unique facts and circumstances of
each request and, therefore, declined to
provide additional guidance and criteria
about how it will respond to individual

21EEI Request at 7-8.

22 See, e.g., NLRB v. Robbins Tire & Rubber Co.,
437 U.S. 214, 242 (1978) (“The basic purpose of
FOIA is to ensure an informed citizenry, vital to the
functioning of a democratic society, needed to
check against corruption and to hold the governors
accountable to the governed.”).

23 Order No. 833, 157 FERC { 61,123 at P 144.

24]d. P 143.
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CEII requests under 18 CFR
388.113(g)(5).25

Request

16. EEI asserts that the Commission
erred by declining to provide or clarify
the criteria that the Commission will
use to determine whether a member of
the public is eligible to obtain CEII from
the Commission.2¢ EEI claims that such
clarification will provide clear guidance
to Commission staff about when a
member of the public may receive CEII
and afford a better understanding to
submitters about the “benefits or risks
involved in providing CEII to the
Commission.” 27 EEI also contends that
“criteria stating that the Commission
will consider public safety benefits
before releasing CEII to the public may
provide CEII submitters with greater
reasons to voluntarily provide CEII to
the Commission.” 28

Commission Determination

17. We grant clarification and deny
rehearing of this issue. We continue to
believe that the Commission has
provided sufficient detail on the
circumstances in which the Commission
will share CEIIL.2° The CEII regulations
enable “individuals with a valid or
legitimate need to access certain
sensitive energy infrastructure
information” that would otherwise be
exempt under FOIA.30

18. Since instituting the CEII process
in 2003, the Commission has acquired
significant experience in processing
CEIl requests. In particular, the
Commission routinely processes CEII
requests from, among others,
consultants, academics, landowners,
and public interest groups. In
implementing the provisions of the
FAST Act, the Commission is utilizing
its vast experience in addressing the
various interests of CEII requestors and
submitters as well.

19. Furthermore, we disagree with
EEI’s assertion that the Commission
failed to provide any criteria that the
CEII Coordinator will use to determine
whether a member of the public is
eligible to access CEIL As explained in
Order No. 833, the Commission has

25 The Commission, however, outlined the
information that an individual seeking access to
CEII under 18 CFR 388.113(g)(5) must include in an
accompanying statement of need. See id.

26 EE] Request at 6 (averring that nothing in
§388.113(g)(5)(iii) identifies any criteria that the
Commission will use before disclosing CEII to a
requester).

27]d. at 9.

28]d.

29 See, e.g., 18 CFR 388.113(f) (2017) (providing
the procedures for voluntary sharing), § 388.113(g)
(providing procedures for accessing CEII).

30 Order No. 833, 157 FERC { 61,123 at P 3.

utilized a “‘balancing approach
effectively in response to Critical Energy
Infrastructure Information requests for
almost fifteen years. The balancing
approach has provided to individuals
with a demonstrated need access to
information subject to a NDA.” 31
Consistent with long-standing practice,
§ 388.113(g)(5)(iii) states that the “CEII
Coordinator will balance the requester’s
need for the information against the
sensitivity of the information.”

20. Contrary to EEI’s assertion, in the
NOPR and in Order No. 833, we
provided clarification regarding the
criteria for obtaining CEII by outlining
information that a CEIl requester must
include in its statement of need.32 We
also stated that a conclusory statement
of need by a CEII requester will not
suffice.33 Moreover, we note that a
request for access to CEII is case specific
to the unique facts and circumstances of
each request.

21. In its filing, EEI provides one
suggestion (i.e., “public safety benefits”)
concerning how the Commission can
enhance the criteria to determine
whether a member of the public is
eligible to obtain CEII from the
Commission.3* We clarify that public
safety benefits are one criterion that the
CEII Coordinator should consider, as
part of the balancing approach
described above, in determining
whether to share CEII in a particular
instance. Overall, we believe that our
approach provides sufficient detail on
the circumstances in which the
Commission will share CEII, while also
providing the CEII Coordinator with
enough specificity and flexibility to
respond to each individual request for
CEIL

C. Non-Disclosure Agreement
Order No. 833

22. Order No. 833 included revisions
to strengthen the CEII handling
requirements for both Commission staff
and external recipients. As part of those
revisions, the Commission established
minimum requirements for the NDAs
that recipients of CEIl must execute
before receiving access to CEIL The
Commission explained that the
minimum requirements for an NDA are
not exhaustive and do not preclude
other requirements.35 Further, the
Commission stated that additional
provisions may be added to the NDA
and submitters may request additional

311d. P 143.

3218 CFR 388.113(g)(5)(1)(B).

331d.

34EEI Request at 9.

35 Order No. 833, 157 FERC { 61,123 at P 92.

provisions.36 In response to NOPR
comments, the Commission amended
§388.113(h)(2) to add a provision to
require CEII recipients to promptly
report all unauthorized disclosures of
CEII to the Commission.3?

Request

23. EEI states that the Commission
should consider ‘““modernizing the
Commission’s CEII NDA even further to
mitigate against the risk of a CEII
recipient involuntarily sharing CEII
with a hostile actor.” 38 EEI identifies
one example of how the Commission
may change the CEII NDA. While
acknowledging the “incident response
clause” in § 388.113(h)(2), EEI suggests
that the clause could be changed to
require the reporting of unauthorized
disclosures that actually occurred or
“those reasonably suspected to have
occurred.” 39

Commission Determination

24. We grant clarification and deny
rehearing on this issue. Order No. 833
explained that § 388.113(h)(2) only
includes ““minimum’ requirements for a
NDA and is not intended to be
exhaustive or preclude additional
provisions, as needed.” 49 As the
Commission stated in Order No. 833,
under certain circumstances the
Commission may add additional
provisions to the NDA and submitters
may request that additional provisions
be added to the NDA.41* While we
decline to make any changes to the
minimum requirements for the NDA,
the Commission reiterates that the CEII
Coordinator may consider adding
additional provisions to the NDA on a
case by case basis. However, to the
extent EEI seeks a specific change to the
NDA or requests that the Commission
take further comment on revisions to the
NDA at this time, we deny those
requests. EEI has not demonstrated that
the NDA revisions that we have
adopted, or the fact that we will
entertain further changes to the NDA as
appropriate, are unreasonable or
arbitrary.

D. Designation of Commission-
Generated Information

Order No. 833

25. In Order No. 833, the Commission
determined that for Commission-
generated information, the CEII
Coordinator, after consultation with the

36 d.

371d. P 93.

38 EEI Request at 10-11.

39]d. at 10.

40 QOrder No. 833, 157 FERC { 61,123 at P 92.
41]d. P 92.
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appropriate Office Director, will
determine whether the information is
CEIL42 The Commission concluded that
stakeholder participation in CEII
designations of Commission-generated
information is unnecessary because the
Commission has the expertise and
experience to make such
determinations.#3 The Commission also
noted that in certain instances it would
be inappropriate for stakeholders to be
privy to Commission-generated
information that potentially qualified as
CEIL#4 Finally, the Commission stated
that an entity is not precluded from
raising concerns with the CEIL
Coordinator when an entity believes
that Commission-generated information
contains CEII about its facility.4>

Request

26. EEI requests that the Commission
clarify the existing procedures or
provide the anticipated procedure for
stakeholder “notification of, and
opportunity to comment on, potential
disclosure or sharing of Commission-
generated information.” 46 EEI asserts
that the Commission erred by failing to
provide a process for an entity to
comment on the possible disclosure or
sharing of Commission-generated
CEIL47 EEI contends that the
Commission may incorporate a
submitter’s CEIl in a Commission-
generated CEIl document that is
released to a CEII requester without
providing the submitter any opportunity
to comment.

27. EEI also contends that the
Commission could create a document
that combines information that alone
did not constitute CEII and was not
submitted to the Commission as such,
but that combined with other
information could constitute CEIL 48 EEI
states that in that instance, the submitter
would not have had an opportunity to
mark the information as CEIL.4° EEI
maintains that, in these situations, it
would be inconsistent for the
Commission not to provide notice and
an opportunity to comment.5°

Commission Determination

28. We grant clarification and deny
rehearing on this issue. The FAST Act
implicitly recognizes that the
Commission has the expertise and
experience to determine whether any

42]d. P 59.

43]1d. P 60.

44]d.

45]d. P 61.

46 EEI Request at 6.
471d.

48]d. at 13.

491d.

50]d. at 13—14.

information, including Commission-
generated information, is properly
designated as CEII by vesting the
Commission with the authority to
designate information as CEII. The
FAST Act does not require, and EEI
identifies no provision in the FAST Act
requiring, the Commission to provide
notice and opportunity for public
comment about the prospective release
or sharing of Commission-generated
CEIL Furthermore, the Commission is
not persuaded that we should establish
a requirement for stakeholder input
when the Commission combines
information not filed as CEII with other
information and potentially creates CEIIL

29. To the contrary, inherent
differences between Commission-
generated CEIIl and CEII from
submitters, as well as practical
considerations, warrant different
procedures. As EEI acknowledges, there
are circumstances in which it would be
inappropriate for an outside entity to
comment on the content of a non-
public, Commission-generated CEII
document. Nonetheless, EEI asks the
Commission to develop a “consistent
process” for stakeholder participation.
We disagree and believe that crafting a
broad notification requirement for each
Commission-generated document that
discusses CEII in some respect would be
impractical and, as we noted in Order
No. 833, often inappropriate.5?

30. Therefore, EEI's arguments do not
persuade us that a formal, mandatory
stakeholder process is needed to
comment on the release or sharing of
Commission-generated CEIL. We,
however, clarify that nothing in the
FAST Act or the Commission’s CEII
regulations prevents the CEII
Coordinator from exercising discretion
in an individual situation to solicit
comments from a submitter of CEII or
other information when evaluating
whether to release a Commission-
generated CEIl document. We note that
even if the Commission determines to
release Commission-generated CEII,
such a release would be pursuant to an
NDA and the Commission’s protections
against further unwarranted or
prohibited disclosure.

51 Order No. 833, 157 FERC { 61,123 at P 61. For
example, Commission-generated documents may
include other forms of non-public information such
as pre-decisional, internal deliberations covered by
the Deliberative Process Privilege. 5 U.S.C.
552(b)(5)(2017) (protecting from disclosure “intra-
agency memoranda or letters which would not be
available by law to a party other than an agency in
litigation with the agency.”); see Russell v. Dep’t of
the Air Force, 682 F.2d 1045, 1048 (D.C. Cir. 1982);
see also Environmental Protection Agency v. Mink,
410 U.S. 73, 87 (1973) (recognizing that “[i]t would
be impossible to have any frank discussions of legal
or policy matters in writing if all such writings were
to be subjected to public scrutiny”’).

E. DOE’s Criteria and Procedures for
What Constitutes CEII

Order No. 833

31. In Order No. 833, the Commission
declined to revise the CEII regulations to
identify specific designation criteria and
CEII procedures for DOE.52 The
Commission stated that the FAST Act
does not compel DOE to make changes
to its regulations and noted that nothing
within the Commission’s regulations
limits DOE’s ability to designate CEII in
accordance with the FAST Act.>3

Request

32. EEI asserts that the Commission
erred in declining to provide or clarify
the applicability of any procedure or
process for stakeholders regarding DOE
designations of its information as CEII.54
Specifically, EEI requests that the
Commission confirm that DOE
determinations regarding CEII will be
conducted pursuant to the
Commission’s CEII regulations.?5 EEI
further requests that if that is not the
case, the Commission should clarify that
position, so EEI can seek further
clarification from DOE as to the
applicable procedures and criteria DOE
intends to use for such
determinations.5¢

Commission Determination

33. We deny rehearing on this issue.
In Order No. 833, the Commission
declined to revise our regulations to
identify specific designation criteria and
CEII procedures that would be required
for DOE.57 EEI's argument here does not
persuade us to change that
determination. Specifically, section
215A(d)(3) of the FAST Act provides
that information “may be designated”
by the Commission and DOE pursuant
to the criteria and procedures that the
Commission establishes.58 As explained
in Order No. 833, nothing within the
FAST Act compels DOE to make
changes to its regulations, and nothing
in the Commission’s regulations limits
DOE'’s ability to designate information
in accordance with the FAST Act.>®

The Commission Orders

EET’s request for clarification is
hereby granted in part and EEI’s request

52 Order No. 833, 157 FERC { 61,123 at P 39.

53 [d.

54 EEI Request at 7.

55 Id. at 16.

56 Id.

57 Order No. 833, 157 FERC { 61,123 at P 39.

58 FAST Act, Public Law 114-94, section 61,003,
129 Stat. 1312, 1776.

59 Order No. 833, 157 FERC { 61,123 at P 39
(citing NOPR, 155 FERC { 61,278 at P 16 n.12).
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for rehearing is denied, as discussed in
the body of this order.

By the Commission.

Issued: May 17, 2018.
Nathaniel J. Davis, Sr.,
Deputy Secretary.
[FR Doc. 2018-11537 Filed 5—29-18; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1

Income Taxes
CFR Correction

m In Title 26 of the Code of Federal
Regulations, Part 1 (§§1.140 to 1.169),
revised as of April 1, 2018, on page 88,
in §1.148-1, paragraph (e)(3) is
reinstated to read as follows:

§1.148-1 Definitions and elections.
* * * * *
(e) * % %

(3) Certain hedges. Investment-type
property also includes the investment
element of a contract that is a hedge
(within the meaning of § 1.148—
4(h)(2)(1)(A)) and that contains a
significant investment element because
a payment by the issuer relates to a
conditional or unconditional obligation
by the hedge provider to make a
payment on a later date. See § 1.148—
4(h)(2)(ii) relating to hedges with a
significant investment element.

* * * * *
[FR Doc. 2018-11690 Filed 5-29-18; 8:45 am|
BILLING CODE 1301-00-D

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R02-OAR-2016-0625, FRL-9978—
24—Region 2]

Approval and Promulgation of Air
Quality Implementation Plans; New
Jersey; Infrastructure Requirements
for the 2008 Lead, 2008 Ozone, 2010
Nitrogen Dioxide, 2010 Sulfur Dioxide,
2011 Carbon Monoxide, 2006 PM;,
2012 PM, 5, 1997 Ozone, and the 1997
and 2006 PM, s National Ambient Air
Quality Standards

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: The Environmental Protection
Agency (EPA) is approving elements of

New Jersey’s State Implementation Plan
(SIP) revision submittal regarding the
infrastructure requirements of section
110(a)(1) and (2) of the Clean Air Act
(CAA) for the 2008 lead, 2008 ozone,
2010 nitrogen dioxide, 2010 sulfur
dioxide, 2011 carbon monoxide, 2006
particulate matter of 10 microns or less
(PM0), and 2012 particulate matter of
2.5 microns or less (PM, 5) National
Ambient Air Quality Standards
(NAAQS). The EPA is also approving
three infrastructure requirements of the
1997 ozone and the 1997 and 2006
PM, s NAAQS. The infrastructure
requirements are designed to ensure that
the structural components of each
state’s air quality management program
are adequate to meet the state’s
responsibilities under the CAA.

DATES: This final rule is effective on
June 29, 2018.

ADDRESSES: The EPA has established a
docket for this action under Docket ID
Number EPA-R02-OAR-2016—0625. All
documents in the docket are listed on
the http://www.regulations.gov website.
Although listed in the index, some
information is not publicly available,
e.g., Confidential Business Information
(CBI) or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available electronically through http://
www.regulations.gov.

FOR FURTHER INFORMATION CONTACT:
Anthony (Ted) Gardella, Environmental
Protection Agency, 290 Broadway, New
York, New York 10007-1866, at (212)
637—3892, or by email at
Gardella.Anthony@epa.gov.
SUPPLEMENTARY INFORMATION: The
SUPPLEMENTARY INFORMATION section is
arranged as follows:

Table of Contents

I. What is the background for this action?

II. What comments were received in response
to the EPA’s proposed action?

I1I. What action is the EPA taking?

IV. Incororation by Reference

V. Statutory and Executive Order Reviews

I. What is the background for this
action?

Under sections 110(a)(1) and (2) of the
Clean Air Act (CAA), each state is
required to submit a State
Implementation Plan (SIP) that provides
for the implementation, maintenance,
and enforcement of a revised primary or
secondary National Ambient Air Quality
Standards (NAAQS or standard). CAA
sections 110(a)(1) and (2) require each

state to make a new SIP submission
within three years after the EPA
promulgates a new or revised NAAQS
for approval into the existing federally-
approved SIP to assure that the SIP
meets the applicable requirements for
such new and revised NAAQS.

On March 1, 2018 (83 FR 8818), the
EPA published a Notice of Proposed
Rulemaking (NPR) in the Federal
Register for the State of New Jersey. The
NPR proposed to approve elements of
the State of New Jersey’s Infrastructure
SIP submission, dated October 17, 2014,
and as supplemented on March 15,
2017, as meeting the CAA section 110(a)
infrastructure requirements for the
following NAAQS: 2008 ozone, 2008
lead, 2010 nitrogen dioxide (NO>), 2010
sulfur dioxide (SO,), 2011 carbon
monoxide (CO), 2006 particulate matter
of 10 microns or less (PM,o), and 2012
particulate matter of 2.5 microns or less
(PM,s). Although not specifically
required by 110(a)(1) since neither
NAAQS was new or revised,! the SIP
submission included infrastructure
requirements for the 2006 PM;( and
2011 CO NAAQS. As explained in the
NPR, the State has the necessary
infrastructure, resources and general
authority to implement the 2008 ozone,
2008 lead, 2010 NOy, 2010 SO, 2011
CO, 2006 PM;, and 2012 PM, s NAAQS,
except where specifically noted.

The EPA also proposed to approve
three CAA section 110(a) infrastructure
requirements for the 1997 ozone and the
1997 and 2006 PM, s NAAQS that were
conditionally approved by the EPA on
June 14, 2013 (78 FR 35764). New
Jersey’s response to the conditional
approval was not submitted to EPA
within one year, but was submitted
approximately three months late, and
supplemented on March 15, 2017, so the
conditional approval is treated as a
disapproval. The EPA also proposed to
approve New Jersey’s October 17, 2014
submittal, as supplemented on March
15, 2017, for the 1997 ozone and the
1997 and 2006 PM> s NAAQS.

Other detailed information relevant to
this action on New Jersey’s
infrastructure SIP submission, the
requirements of infrastructure SIPs and
the rationale for the EPA’s proposed
action are explained in the NPR and the
associated Technical Support Document
(TSD) in the docket and are not restated
here.

1EPA notes that, when promulgated, the 2006 24
hour PM,p NAAQS and the 2011 primary CO
NAAQS were neither ‘“new’” nor “revised”
NAAQS—they merely retained, without revision,
prior NAAQS for those pollutants. Accordingly,
promulgation of these NAAQS did not trigger a new
obligation for New Jersey to make infrastructure SIP
submissions.
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II. What comments were received in
response to the EPA’s proposed action?

In response to the EPA’s March 1,
2018 proposed rulemaking on New
Jersey’s infrastructure SIP submission
dated October 17, 2014, and as
supplemented on March 15, 2017, the
EPA received fifteen comments from the
public during the 30-day public
comment period. After reviewing the
comments, the EPA has determined that
the comments are outside the scope of
our proposed action or fail to identify
any material issue necessitating a
response. None of the comments raise
issues germane to the EPA’s proposed
action. For this reason, the EPA will not
provide a specific response to the
comments. The comments may be
viewed under Docket ID Number EPA-
R02—-OAR-2016-0625 on the http://
www.regulations.gov website.

III. What action is the EPA taking?

The EPA is approving New Jersey’s
infrastructure submittal dated October
17, 2014, as supplemented on March 15,
2017, for the 2008 ozone, 2008 lead,
2010 NO, 2010 SO,, 2011 CO, 2006
PM]O, and 2012 PMzAsA NAAQS,
respectively, as meeting the
requirements of section 110(a)(2) of the
CAA, including specifically sections
110(a)(2)(A), (B), (C) (with the exception
of program requirements for PSD and
the permitting program for minor
sources and minor modifications), (E),
(F), (G), (H), (J) (with the exception of
program requirements related to PSD
and visibility), (K), (L), and (M) of the
CAA.

The EPA is not taking action on the
following elements that are not germane
to infrastructure SIPs: sections
110(a)(2)(C) (sub-element related to
nonattainment permitting); 110(a)(2)(I);
and the visibility requirements of
section 110(a)(2)(J). In addition, with
respect to 2008 lead, 2010 NO,, 2010
SO, 2011 CO, 2006 PM,, and 2012
PM, s NAAQS, the EPA previously took
action on CAA element
110(a)(2)(D)(E)D) [prongs 3 and 4] and
will take action on CAA element
110(a)(2)(D)(H)(I) [prongs 1 and 2] at a
later date. As noted in the NPR, New
Jersey withdrew the portion of its
October 17, 2014 SIP submission
addressing 110(a)(2)(D)(i)(I) with respect
to the 2008 8-hour ozone NAAQS.

Also, with respect to the 1997 ozone
and the 1997 and 2006 PM, 5. NAAQS,
the EPA is approving that New Jersey
has met the infrastructure SIP
requirements pertaining to sections
110(a)(2)(E)(ii) [conflict of interest] and
(E)(iii) [oversight of local governments
and local authorities]; and with respect

to the 1997 ozone NAAQS, we are
approving that New Jersey has met the
infrastructure SIP requirements
pertaining to section 110(a)(2)(G)
[emergency powers].

The EPA is deleting the deficiency at
40 CFR 52.1579 because the deficiency
identified is resolved by the approval of
CAA section 110(a)(2)(E)(iii) for each of
the NAAQS indicated in this action.

In addition, the EPA is incorporating
into the New Jersey SIP the following
regulation and statutes:

N.J.S.A. 52:13D-14, 52:13D-16(a)—(b)
and 52:13D-21(n) “New Jersey’s
Conflict of Interest Law,” 2

N.J.A.C 7:27-12, “Prevention and
Control of Air Pollution Emergencies.” 3

IV. Incorporation by Reference

In this rule, the EPA is finalizing
regulatory text that includes
incorporation by reference. In
accordance with the requirements of 1
CFR 51.5, the EPA is finalizing the
incorporation by reference the
regulation and statutes identified at the
bottom of Section III of this rule. The
EPA has made, and will continue to
make, these documents generally
available through www.regulations.gov
and at the EPA Region 2 Office (please
contact the person identified in the FOR
FURTHER INFORMATION CONTACT section of
this preamble for more information).
Therefore, these materials have been
approved by EPA for inclusion in the
State implementation plan, have been
incorporated by reference by EPA into
that plan, are fully federally enforceable
under sections 110 and 113 of the CAA
as of the effective date of the final
rulemaking of EPA’s approval, and will
be incorporated by reference in the next
update to the SIP compilation.4

V. Statutory and Executive Order
Reviews

Under the Clean Air Act, the
Administrator is required to approve a
SIP submission that complies with the
provisions of the Act and applicable
Federal regulations. 42 U.S.C. 7410(k);
40 CFR 52.02(a). Thus, in reviewing SIP
submissions, EPA’s role is to approve
state choices, provided that they meet
the criteria of the Clean Air Act.
Accordingly, this action merely
approves state law as meeting Federal
requirements and does not impose
additional requirements beyond those

2N.J.S.A. 52:13D-14 (effective January 11, 1972).
52:13D-16 (effective January 11, 1972); most recent
amendment to 52:13D-16, (September 16, 1996).
52:13D-21 (effective January 11, 1972), subsection
52:13D-21(n) (effective March 15, 2006).

3N.J.A.C 7:27-12 (state effective October 24, 1969
as amended May 20, 1974).

462 FR 27968 (May 22, 1997).

imposed by state law. For that reason,
this action:

¢ Is not a significant regulatory action
subject to review by the Office of
Management and Budget under
Executive Orders 12866 (58 FR 51735,
October 4, 1993) and 13563 (76 FR 3821,
January 21, 2011);

e Is not an Executive Order 13771 (82
FR 9339, February 2, 2017) regulatory
action because SIP approvals are
exempted under Executive Order 12866;

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

e Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
0f 1995 (Pub. L. 104-4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

e Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the Clean Air Act;
and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, the SIP is not approved
to apply on any Indian reservation land
or in any other area where EPA or an
Indian tribe has demonstrated that a
tribe has jurisdiction. In those areas of
Indian country, the rule does not have
tribal implications and will not impose
substantial direct costs on tribal
governments or preempt tribal law as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000).

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
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copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by July 30, 2018.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this action for
the purposes of judicial review nor does
it extend the time within which a
petition for judicial review may be filed,
and shall not postpone the effectiveness
of such rule or action. This action may

not be challenged later in proceedings to
enforce its requirements. (See section

307(b)(2).)
List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Lead, Nitrogen dioxide, Ozone,
Particulate matter, Reporting and
recordkeeping requirements, Sulfur
oxides, Volatile organic compounds.

Authority: 42 U.S.C. 7401 et seq.

Dated: May 8, 2018.
Peter D. Lopez,
Regional Administrator, Region 2.

40 CFR part 52 is amended as follows:

PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart FF—New Jersey

m2.In§52.1570:
m a. The table in paragraph (c) is
amended by:
m i. Revising the table heading;
m ii. Revising the entry for “Title 7,
Chapter 27, Subchapter 12”; and
m iii. Adding entries for “N.J.S.A.
52:13D-14,” “52:13D-16(a)—(b),” and
“52:13D—-21(n)” at the end of the table;
and
m b. The table in paragraph (e) is
amended by adding an entry for “NJ
Infrastructure SIP for the 2008 Lead,
2008 Ozone, 2010 Nitrogen Dioxide,
2010 Sulfur Dioxide, 2011 Carbon
Monoxide, 2006 PM]Q, 2012 PM2'5, 1997
Ozone, and the 1997 and 2006 PM, 5
Standards’ at the end of the table.

The revisions and additions read as
follows:

§52.1570 Identification of plan.
* * * * *
(C) * x %

EPA-APPROVED NEW JERSEY STATE REGULATIONS AND LAWS

State citation Title/subject State effective date EPA approval date Comments
Title 7, Chapter 27, Subchapter Prevention and Control of May 20, 1974 ............ May 30, 2018, [Insert Fed-
12. Air Pollution Emergencies. eral Register citation].
N.J.S.A. 52:13D—-14 .....ccceveie. New Jersey’s Conflict of In-  January 11, 1972 ...... May 30, 2018, [Insert Fed-
terest Law. eral Register citation].
N.J.S.A.52:13D-16(a)-(b) .....cc...... New Jersey’s Conflict of In-  September 16, 1996 May 30, 2018, [Insert Fed-
terest Law. eral Register citation].
N.J.S.A. 52:13D-21(N) .cevvvrveennne New Jersey’s Conflict of In-  March 15, 2006 ......... May 30, 2018, [Insert Fed-
terest Law. eral Register citation].
* * * * * (e] * * %
EPA-APPROVED NEW JERSEY NONREGULATORY AND QUASI-REGULATORY PROVISIONS
Applicable
geographic or New Jersey EPA approval :
SIP element nonattainment submittal date date Explanation
area

NJ Infrastructure SIP for the 2008 Lead, 2008 State-wide

Ozone, 2010 Nitrogen Dioxide, 2010 Sulfur
Dioxide, 2011 Carbon Monoxide, 2006
PMio, 2012 PM>5s, 1997 Ozone, and the
1997 and 2006 PM, s Standards.

October 17, 2014 and
supplemented on
March 15, 2017.

May 30, 2018, [Insert
Federal Register
citation).

§52.1579 [Removed and Reserved]

m 3. Section 52.1579 is removed and
reserved.

m 4. Section 52.1586 is amended by:

m a. Revising paragraph (a)(1);

m b. Removing and reserving paragraph

(a)(3); and

m c. Adding a sentence at the end of
paragraph (b)(1).

The revision and addition read as
follows:

§52.1586 Section 110(a)(2) infrastructure
requirements.

(a]* * %

(1) Approval. In a February 25, 2008
submittal and supplemented on January
15, 2010, and in an October 17, 2014
submittal, as supplemented on March
15, 2017, New Jersey certified that the
State has satisfied the Clean Air Act
(CAA) infrastructure requirements of
section 110(a)(2) for the 1997 8-hour
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ozone and the 1997 and 2006 PM, s
NAAQS requirements of CAA sections
110(a)(2)(A), (B), (C) (enforcement
program only), (D)(i)(II) prong 4
(visibility), (E), (F), (G), (H), (J)
(consultation and public notification
only), (K), (L), and (M).

* * * * *

(b) * *x %

(1) * * * Submittal from New Jersey
dated October 17, 2014, as
supplemented on March 15, 2017, to
address the CAA infrastructure
requirements of section 110(a)(2) for the
2008 Lead, 2008 8-hour ozone, 2010
NO,, 2010 SO,, 2012 PM, 5, 2006 PM,,
and 2011 CO NAAQS is approved for
(A), (B), (C) (enforcement program only),
(E), (F), (G), (H), (J) (consultation and
public notification only), (K), (L), and
M).

[FR Doc. 2018-10801 Filed 5-29-18; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 260 and 261
[EPA-HQ-OLEM-2018-0185; FRL-9977—
56-OLEM]

Response to Vacatur of Certain
Provisions of the Definition of Solid
Waste Rule

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: The Environmental Protection
Agency is revising regulations
associated with the definition of solid
waste under the Resource Conservation
and Recovery Act. These revisions
implement vacaturs ordered by the
United States Court of Appeals for the
District of Columbia Circuit (D.C.
Circuit), on July 7, 2017, as modified on
March 6, 2018.

DATES: This final rule is effective on
May 30, 2018.

ADDRESSES: EPA has established a
docket for this action under Docket ID
No. EPA-HQ-OLEM-2018-0185. All
documents in the docket are listed in
the www.regulations.gov index.
Although listed in the index, some
information is not publicly available,
e.g., Confidential Business Information
(CBI) or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the internet and will be publicly
available only in hard copy form.
Publicly available docket materials are

available either electronically through
www.regulations.gov or in hard copy at
the EPA Docket Center. See https://
www.epa.gov/dockets/epa-docket-
center-reading-room for more
information on the Public Reading
Room.

FOR FURTHER INFORMATION CONTACT:
Office of Resource Conservation and
Recovery, Materials Recovery and Waste
Management Division, MC 5304P,
Environmental Protection Agency, 1200
Pennsylvania Ave. NW, Washington, DC
20460, Tracy Atagi, at (703) 308-8672,
(atagi.tracy@epa.gov).

SUPPLEMENTARY INFORMATION:
Preamble Outline

I. General Information

II. Statutory Authority

III. Which regulations is EPA removing and
replacing?

IV. When will the final rule become
effective?

V. State Authorization

VI. Statutory and Executive Order (E.O.)
Reviews

I. General Information

A. Does this action apply to me?

This final rule applies to facilities that
generate or recycle hazardous secondary
materials (HSM). According to the
revisions to the definition of solid waste
promulgated in 2015, entities
potentially affected by the original rule
include over 5,000 industrial facilities
in 634 industries (at the 6-digit North
American Industry Classification
System (NAICS) code level).r Most of
these 634 industries have relatively few
entities that are potentially affected. The
top-5 economic sectors (at the 2-digit
NAICS code level) with the largest
number of potentially affected entities
are as follows: (1) 41% in NAICS code
33—the manufacturing sector, which
consists of metals, metal products,
machinery, computer & electronics,
electrical equipment, transportation
equipment, furniture, and
miscellaneous manufacturing
subsectors, (2) 23% in NAICS code 32—
the manufacturing sector, which
consists of wood products, paper,
printing, petroleum & coal products,
chemicals plastics & rubber products,
and nonmetallic mineral products
manufacturing subsectors, (3) 3.0% in
NAICS code 92—the public
administration sector, (4) 2.9% in
NAICS code 61—the educational
services sector, and (5) 2.8% in NAICS
code 54—the professional, scientific and
technical services sector.

180 FR 1694/2, January 13, 2015.

B. Why is EPA issuing a final rule?

Section 553 of the Administrative
Procedure Act, 5 U.S.C. 553(b)(3)(B),
provides that, when an agency for good
cause finds that notice and public
procedures are impracticable,
unnecessary or contrary to the public
interest, the agency may issue a rule
without providing notice and an
opportunity for public comment. EPA
has determined that there is good cause
for revising these provisions without
prior proposal and opportunity for
comment, because these revisions
simply undertake the ministerial task of
implementing court orders vacating
these rules and reinstating the prior
versions. As a matter of law, the orders
issued by the United States Court of
Appeals for the District of Columbia
Circuit on July 7, 2017 and amended on
March 6, 2018, (1) vacated the 2015
verified recycler exclusion for
hazardous waste that is recycled off-site
(except for certain provisions); (2)
reinstated the transfer-based exclusion
from the 2008 rule to replace the now-
vacated 2015 verified recycler
exclusion; (3) upheld the containment
and emergency preparedness provisions
of the 2015 rule; (4) vacated Factor 4 of
the 2015 definition of legitimate
recycling in its entirety; and (5)
reinstated the 2008 version of Factor 4
to replace the now-vacated 2015 version
of Factor 4.2 It is, therefore, unnecessary
to provide notice and an opportunity for
comment on this action, which merely
carries out the court’s orders.

In addition, EPA finds that it has good
cause to make the revisions immediately
effective under section 553(d) of the
Administrative Procedure Act, 5 U.S.C.
553(d), and section 3010(b) of RCRA, 42
U.S.C. 6930(b). Section 553(d) provides
that final rules shall not become
effective until 30 days after publication
in the Federal Register, “except. . . as
otherwise provided by the agency for
good cause,” among other exceptions.
The purpose of this provision is to “give
affected parties a reasonable time to
adjust their behavior before the final
rule takes effect.” Omnipoint Corp. v.
FCC, 78 F.3d 620, 630 (D.C. Cir. 1996);
see also United States v. Gavrilovic, 551
F.2d 1099, 1104 (8th Cir. 1977) (quoting
legislative history). Thus, in
determining whether good cause exists
to waive the 30-day delay, an agency
should ““balance the necessity for
immediate implementation against
principles of fundamental fairness
which require that all affected persons
be afforded a reasonable amount of time

2 APIv. EPA, 862 F.3d 50 (DC Cir. 2017), reh’g
granted, No. 09-1038, 2018 U.S. App. LEXIS 5613
(DC Cir. Mar. 6, 2018).
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to prepare for the effective date of its
ruling.” Gavrilovic, 551 F.2d at 1105.
EPA has determined that there is good
cause for making this final rule effective
immediately because this action merely
implements court orders that vacate
certain regulatory provisions and
reinstate the prior versions. The court
issued the mandate for its decision on
March 14, 2018, at which point the
orders became effective. Delaying the
effectiveness of this rulemaking would
lengthen the period between the change
in the law (i.e., the court’s mandate) and
the corresponding update to the
regulations. Minimizing that time
period should reduce the possibility of
confusion for the regulated community,
state and local governments, and the
public. Moreover, the Agency believes
that delaying the effectiveness of this
rule would not offer any benefits. As a
result, EPA is making this rule
immediately effective.

II. Statutory Authority

These regulations are promulgated
under the authority of sections 2002,
3001, 3002, 3003, 3004, 3006, 3010, and
3017 of the Solid Waste Disposal Act of
1965, as amended by the Resource
Conservation and Recovery Act of 1976
(RCRA), as amended by the Hazardous
and Solid Waste Amendments of 1984
(HSWA) This statute is commonly
referred to as “RCRA.”

III. Which regulations is EPA removing
and replacing?

A. Removal of the 2015 Verified
Recycler Exclusion and Reinstatement
of the 2008 Transfer-Based Exclusion,
With Modifications

In the 2015 DSW rule, EPA replaced
the 2008 DSW rule transfer-based
exclusion found at 40 CFR 261.4(a)(24)—
(25) with the verified recycler exclusion,
found at 40 CFR 261.4(a)(24).3 (The goal
of both exclusions was to exempt from
regulation off-site recycling of
hazardous waste when certain
conditions are met). In promulgating the
2015 verified recycler exclusion EPA
made four key changes to the language
of the 2008 transfer-based exclusion: (1)
Removed a prohibition that had made
certain spent petroleum catalysts
(hazardous waste codes K171 and K172)
ineligible for the new recycling
exclusions (i.e., these materials became
eligible under the 2015 exclusion); (2)
added a specific “contained” standard
for the management of the materials
prior to being recycled; (3) added
emergency preparedness and response

3The Federal Register citation for the “2015 DSW
rule” is 80 FR 1694, January 13, 2015, and for the
2008 DSW rule” is 73 FR 64668, October 30, 2008.

requirements; and (4) replaced a
requirement for generators to make a
“reasonable effort” to audit the
recycling facility prior to sending their
material to be recycled with a
requirement that the recycling facility
obtain a variance from the regulations
prior to accepting the recyclable
materials.

In its decisions vacating the 2015
verified recycler exclusion and ordering
the reinstatement of the 2008 transfer-
based exclusion, the court found that
the first three provisions noted above
were severable from the rest of the
verified recycler exclusion and would
not be affected by the vacatur. Instead,
these provisions are retained in the
reinstated transfer-based exclusion
found in the revised version of 40 CFR
261.4(a)(24) being finalized with this
action. In addition, the export
requirements for the transfer-based
exclusion found at 40 CFR 261.4(a)(25)
are also reinstated. Finally, the
following conforming changes are made
in response to the vacatur of the verified
recycler exclusion and reinstatement of
the transfer-based exclusion (1)
references to the verified recycler
variance process are removed from 40
CFR 260.30 and 40 CFR 260.31, (2) the
reference to the financial assurance
notification requirement reinstated
under the transfer-based exclusion is
added back into 40 CFR 260.42(a)(5),
and (3) the language in 40 CFR
261.4(a)(25) is updated to reflect the fact
that subsequent to the 2015 withdrawal
of the transfer-based exclusion, the
applicable export definitions were
moved to 40 CFR 262.81, and the paper
submittal of RCRA export notices and
export annual reports was replaced with
electronic submittal via EPA’s Waste
Import Export Tracking System
(WIETS). (81 FR 85696, November 28,
2016; 82 FR 41015, August 29, 2017).

B. Removal of the 2015 Factor Four in
the Definition of Legitimate Recycling
and Reinstatement of the 2008 Factor
Four

In the 2015 DSW rule, EPA revised
the definition of legitimate recycling
found at 40 CFR 260.43, which was
originally promulgated in the 2008 DSW
rule. In both the 2008 and 2015 versions
of the regulation, the legitimacy

4The court characterized the 2008 transfer-based
exclusion this way: “EPA adopted the first edition,
the Transfer-Based Exclusion, as part of its 2008
Rule . . . previously codified at 40 CFR
261.4(a)(24)-(25) (2014).” API, 862 F.3d at 64. The
court’s citation encompasses both the domestic (i.e.,
paragraph (a)(24) and export (i.e., paragraph (a)(25))
parts of the exclusion. The court then concluded
that “the [2008] Transfer-Based Exclusion is
reinstated.” Id. at 75. Consequently, this action
includes both paragraphs (a)(24) and (25).

provision was designed to distinguish
between real recycling activities—
legitimate recycling—and ‘““sham”
recycling, an activity undertaken by an
entity to avoid the requirements of
managing a hazardous secondary
material as a hazardous waste. This
provision represented the codification
of a long-standing policy prohibiting
sham recycling which had previously
been applied via Federal Register
preamble and guidance documents,
most notably through the 1989
“Lowrance memo’’ which discussed
over a dozen factors to be considered.

The existing policy in that 1998
memo was condensed and codified into
regulation in 2008 as four separate
factors, summarized as follows. Factor 1
addresses the concept that legitimate
recycling involves a hazardous
secondary material that provides a
useful contribution to the recycling
process, or to a product or intermediate
of the recycling process. Factor 2
addresses the concept that the legitimate
recycling process produces a valuable
product or intermediate. Factor 3
addresses the concept that under
legitimate recycling, the generator and
the recycler manages the hazardous
secondary material as a valuable
commodity when it is under their
control. Factor 4 addresses the concept
that the product of the recycling process
is comparable to a legitimate product or
intermediate in terms of hazardous
constituents or characteristics. Under
the 2008 rule, the first two factors had
to be satisfied while the latter two
factors had to be considered. In
addition, the codified legitimacy test
only applied to the then-new Generator-
Controlled and Transfer-based
exclusions, and to non-waste
determinations under 260.34. See 40
CFR 260.43(b), (c) (2008).

The 2015 revisions made the
following changes to the four legitimacy
factors: (1) All four factors were made to
apply to all excluded recycling,
including recycling exclusions that
predated the 2008 rule (2) Factors 3 and
4 became mandatory factors (in the 2008
rule, they were merely factors to be
“considered”), and (3) the substance of
Factors 3 and 4 changed to add
flexibility since the factors had become
mandatory.

In its decisions, the Court vacated
Factor 4, but left in place all other 2015
changes to the legitimacy factors. The
net result is as follows: (1) The 2015
version of Factor 4 is vacated in its
entirety; (2) the 2015 change making the
legitimacy factors applicable to all
exclusions remains; (3) Factor 3 remains
mandatory per the 2015 changes; and (4)
the 2008 version of Factor 4 (which
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requires only that the factor be
“considered”) replaces the now-vacated
2015 version. In addition, a reference in
40 CFR 261.4(a)(23)(ii)(E) requiring
documentation of how “all four factors
in 40 CFR 260.43(a) are met” has been
revised to conform with the court
decisions.

IV. When will the final rule become
effective?

The revisions to 40 CFR 260.42, 40
CFR 260.43, 40 CFR 261.4(a)(23) and 40
CFR 261.4(a)(24); the reinstatement of
261.4(a)(25), and the removal of 40 CFR
260.30(f) and 260.31(d) are effective
immediately.

V. State Authorization

A. Applicability of Rules in Authorized
States

Under section 3006 of RCRA, EPA
may authorize a qualified state to
administer and enforce a hazardous
waste program within the state in lieu
of the federal program, and to issue and
enforce permits in the state. A state may
receive authorization by following the
approval process described in 40 CFR
271.21 (see 40 CFR part 271 for the
overall standards and requirements for
authorization). EPA continues to have
independent authority to bring
enforcement actions under RCRA
sections 3007, 3008, 3013, and 7003. An
authorized state also continues to have
independent authority to bring
enforcement actions under state law.

After a state receives initial
authorization, new federal requirements
and prohibitions promulgated under
RCRA authority existing prior to the
1984 Hazardous and Solid Waste
Amendments (HSWA) do not apply in
that state until the state adopts and
receives authorization for equivalent
state requirements. In contrast, under
RCRA section 3006(g) (42 U.S.C.
6926(g)), new federal requirements and
prohibitions promulgated under HSWA
provisions take effect in authorized
states at the same time that they take
effect in unauthorized states. As such,
EPA carries out the HSWA requirements
and prohibitions in authorized states,
including the issuance of new permits
implementing those requirements, until
EPA authorizes the state to do so.

Authorized states are required to
modify their programs only when EPA
enacts federal requirements that are
more stringent or broader in scope than
existing federal requirements. Under
RCRA section 3009, states may impose
standards that are more stringent than
those in the federal program (see also 40
CFR 271.1(i)). Therefore, authorized
states are not required to adopt new

federal regulations that are considered
less stringent than previous federal
regulations or that narrow the scope of
the RCRA program. Previously
authorized hazardous waste regulations
would continue to apply in those states
that do not adopt “deregulatory” rules.

B. Effect on State Authorization of D.C.
Circuit Court Vacaturs

On March 14, 2018, the D.C. Circuit
Court issued its mandate, effectuating
the vacaturs as described earlier in this
document. The court’s vacaturs mean
that the vacated provisions of these
federal rules are legally null and void
and the corresponding regulatory
requirements that were previously in
effect are reinstated as if the vacated
parts of the rules never existed. At the
federal level, because the effect of the
vacaturs means, in essence, that the
vacated provisions of these rules should
not have been promulgated, this Federal
Register action serves to remove the
vacated provisions from the federal
regulations and replaces them with the
regulations that were previously in
effect. At the state level, because no
state rules were challenged in the
litigation, the court decision does not
directly affect any state regulations.
However, the vacaturs do have an
impact on the authorization status of
state regulations. The multiple scenarios
that exist in the states are discussed
below.

1. States Without Final RCRA
Authorization

For states and territories that have no
RCRA authorization, the vacaturs mean
that the reinstated federal rules are now
effect in those states and this Federal
Register action alerts interested parties
of the removal of the vacated parts of
the rules from the Code of Federal
Regulations and their replacement with
the previously promulgated provisions.

2. States That Have Final Authorization
But Did Not Promulgate Similar Rules

For states and territories that have
RCRA authorization but did not adopt
the 2015 verified recycler exclusion
(and therefore were not authorized for
the exclusion), these states are not
required to adopt or become authorized
for the transfer-based exclusion being
reinstated today because the transfer-
based exclusion is less stringent than
full Subtitle C hazardous waste
regulation.

However, states and territories that
have RCRA authorization but have not
adopted the 2015 definition of
legitimate recycling at 40 CFR 260.43
are required to adopt and become
authorized for a definition of legitimate

recycling that is equivalent to and at
least as stringent as the definition being
promulgated today.

3. States That Adopted Similar Rules
But Are Not Yet Authorized for Them

For states that have adopted rules
similar to the verified recycler exclusion
and the 2015 definition of legitimate
recycling, but have not yet been
authorized for them, the vacatur of the
federal rules will not change the
authorization status of the state
programs. The authorization status that
was established prior to the adoption of
the state counterpart rules remains in
effect. The vacaturs and subsequent
reinstatement of various provisions of
the prior federal rules will result in state
provisions that are broader in scope
than the federal program as it pertains
to the specific vacated provisions.

4. States That Adopted Similar Rules
and Have Been Authorized for Them

For states that have previously been
authorized for rules similar to the
verified recycler exclusion and the 2015
definition of legitimate recycling, and
have been authorized for them, the
effect of the vacaturs is that those
previously-authorized state provisions
will be considered broader in scope
than the federally program as it pertains
to the specific vacated provisions.

VI. Statutory and Executive Order
(E.O.) Reviews

Under Executive Order 12866 (58 FR
51735, October 4, 1993) and Executive
Order 13563 (76 FR 3821, January 21,
2011), the Office of Management and
Budget (OMB) waived review of this
action. Because this action is not subject
to notice and comment requirements
under the Administrative Procedure Act
or any other statute, it is not subject to
the Regulatory Flexibility Act (5 U.S.C.
601 et seq.) or Sections 202 and 205 of
the Unfunded Mandates Reform Act of
1999 (UMRA) (Pub. L. 104—4). In
addition, this action does not
significantly or uniquely affect small
governments. This action does not
create new binding legal requirements
that substantially and directly affect
Tribes under Executive Order 13175 (65
FR 67249, November 9, 2000). This
action does not have significant
Federalism implications under
Executive Order 13132 (64 FR 43255,
August 10, 1999). Because this final rule
is not a significant regulatory action
under Executive Order 12866, this final
rule is not subject to Executive Order
13771, entitled Reducing Regulations
and Controlling Regulatory Costs;
Executive Order 13211, entitled Actions
Concerning Regulations That
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Significantly Affect Energy Supply,
Distribution, or Use (66 FR 28355, May
22, 2001); or Executive Order 13045,
entitled Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997).
This action does not require any special
considerations under Executive Order
12898, entitled Federal Actions to
Address Environmental Justice in
Minority Populations and Low-Income
Populations (59 FR 7629, February 16,
1994). This action does not involve
technical standards; thus, the
requirements of Section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply.

A. Paperwork Reduction Act (PRA)

To implement the court vacatur, EPA
submitted an emergency ICR
amendment to OMB with OMB control
number 2050-0202 (EPA ICR Number
2310.05). You can find a copy of the ICR
amendment in the docket for this rule.
The ICR amendment reflects changes
due to the vacatur, which are expected
to affect a total of 105 facilities,
resulting in a total net burden reduction
of 2,122 hours and $26,132.21 per year.
An agency may not conduct or sponsor,
and a person is not required to respond
to, a collection of information unless it
displays a currently valid OMB control
number.

B. Congressional Review Act (CRA)

The Congressional Review Act, 5
U.S.C. 801 et seq., generally provides
that before certain actions may take
effect, the agency promulgating the
action must submit a report, which
includes a copy of the action, to each
House of the Congress and to the
Comptroller General of the United
States. Because this final action only
implements the court vacatur, and the
Agency has made a good cause finding
that notice and comment is
unnecessary, it is not subject to the
Congressional Review Act.

List of Subjects

40 CFR Part 260

Environmental protection,
Administrative practice and procedure,
Hazardous waste, Reporting and
recordkeeping requirements.

40 CFR Part 261

Environmental protection, Hazardous
waste, Recycling, Solid waste.

Dated: May 23, 2018.
E. Scott Pruitt,
Administrator.

For the reasons set out in the
preamble, title 40, chapter I of the Code

of Federal Regulations is amended as
follows:

PART 260—HAZARDOUS WASTE
MANAGEMENT SYSTEM: GENERAL

m 1. The authority citation for part 260
continues to read as follows:

Authority: 42 U.S.C. 6905, 6912(a), 6921—
6927, 6930, 6934, 6935, 6937, 6938, 6939,
and 6974.

§260.30 [Amended]

m 2. Section 260.30 is amended by
removing paragraph (f).

§260.31 [Amended]

m 3. Section 260.31 is amended by
removing paragraph (d).

m 4. Section 260.42 is amended by
revising paragraph (a) to read as follows:

§260.42 Notification requirement for
hazardous secondary materials.

(a) Facilities managing hazardous
secondary materials under §§ 260.30,
261.4(a)(23), 261.4(a)(24), 261.4(a)(25),
or 261.4(a)(27) must send a notification
prior to operating under the regulatory
provision and by March 1 of each even-
numbered year thereafter to the
Regional Administrator using EPA Form
8700-12 that includes the following
information:

(1) The name, address, and EPA ID
number (if applicable) of the facility;

(2) The name and telephone number
of a contact person;

(3) The NAICS code of the facility;

(4) The regulation under which the
hazardous secondary materials will be
managed;

(5) For reclaimers and intermediate
facilities managing hazardous secondary
materials in accordance with
§261.4(a)(24) or (25), whether the
reclaimer or intermediate facility has
financial assurance (not applicable for
persons managing hazardous secondary
materials generated and reclaimed
under the control of the generator);

(6) When the facility began or expects
to begin managing the hazardous
secondary materials in accordance with
the regulation;

(7) A list of hazardous secondary
materials that will be managed
according to the regulation (reported as
the EPA hazardous waste numbers that
would apply if the hazardous secondary
materials were managed as hazardous
wastes);

(8) For each hazardous secondary
material, whether the hazardous
secondary material, or any portion
thereof, will be managed in a land-based
unit;

(9) The quantity of each hazardous
secondary material to be managed
annually; and

(10) The certification (included in
EPA Form 8700-12) signed and dated
by an authorized representative of the
facility.

m 5. Section 260.43 is amended by
revising paragraph (a) and adding
paragraph (b) to read as follows:

§260.43 Legitimate recycling of hazardous
secondary materials.

(a) Recycling of hazardous secondary
materials for the purpose of the
exclusions or exemptions from the
hazardous waste regulations must be
legitimate. Hazardous secondary
material that is not legitimately recycled
is discarded material and is a solid
waste. In determining if their recycling
is legitimate, persons must address all
the requirements of this paragraph and
must consider the requirements of
paragraph (b) of this section.

(1) Legitimate recycling must involve
a hazardous secondary material that
provides a useful contribution to the
recycling process or to a product or
intermediate of the recycling process.
The hazardous secondary material
provides a useful contribution if it:

(i) Contributes valuable ingredients to
a product or intermediate; or

(ii) Replaces a catalyst or carrier in the
recycling process; or

(iii) Is the source of a valuable
constituent recovered in the recycling
process; or

(iv) Is recovered or regenerated by the
recycling process; or

(v) Is used as an effective substitute
for a commercial product.

(2) The recycling process must
produce a valuable product or
intermediate. The product or
intermediate is valuable if it is:

(i) Sold to a third party; or

(ii) Used by the recycler or the
generator as an effective substitute for a
commercial product or as an ingredient
or intermediate in an industrial process.

(3) The generator and the recycler
must manage the hazardous secondary
material as a valuable commodity when
it is under their control. Where there is
an analogous raw material, the
hazardous secondary material must be
managed, at a minimum, in a manner
consistent with the management of the
raw material or in an equally protective
manner. Where there is no analogous
raw material, the hazardous secondary
material must be contained. Hazardous
secondary materials that are released to
the environment and are not recovered
immediately are discarded.

(b) The following factor must be
considered in making a determination
as to the overall legitimacy of a specific
recycling activity.
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(1) The product of the recycling
process does not:

(i) Contain significant concentrations
of any hazardous constituents found in
appendix VIII of part 261 that are not
found in analogous products; or

(ii) Contain concentrations of
hazardous constituents found in
appendix VIII of part 261 at levels that
are significantly elevated from those
found in analogous products, or

(iii) Exhibit a hazardous characteristic
(as defined in part 261 subpart C) that
analogous products do not exhibit.

(2) In making a determination that a
hazardous secondary material is
legitimately recycled, persons must
evaluate all factors and consider
legitimacy as a whole. If, after careful
evaluation of these considerations, the
factor in this paragraph is not met, then
this fact may be an indication that the
material is not legitimately recycled.
However, the factor in this paragraph
does not have to be met for the recycling
to be considered legitimate. In
evaluating the extent to which this
factor is met and in determining
whether a process that does not meet
this factor is still legitimate, persons can
consider exposure from toxics in the
product, the bioavailability of the toxics
in the product and other relevant

considerations.
* * * * *

PART 261—IDENTIFICATION AND
LISTING OF HAZARDOUS WASTE

m 6. The authority citation for part 261
continues to read as follows:

Authority: 42 U.S.C. 6905, 6912(a), 6921,
6922, 6924(y) and 6938.

Subpart A—General

m 7. Section 261.4 is amended as
follows:
m a. Republish paragraph (a)
introductory text;
m b. Revise paragraphs (a)(23)
introductory text, (a)(23)(ii), and (a)(24);
and
m c. Add paragraph (a)(25).

The revisions and additions read as
follows:

§261.4 Exclusions.

(a) Materials which are not solid
wastes. The following materials are not

solid wastes for the purpose of this part:
* * * * *

(23) Hazardous secondary material
generated and legitimately reclaimed
within the United States or its territories
and under the control of the generator,
provided that the material complies

with paragraphs (a)(23)(i) and (ii) of this
section:

(i1)(A) The hazardous secondary
material is contained as defined in
§260.10 of this chapter. A hazardous
secondary material released to the
environment is discarded and a solid
waste unless it is immediately recovered
for the purpose of reclamation.
Hazardous secondary material managed
in a unit with leaks or other continuing
or intermittent unpermitted releases is
discarded and a solid waste.

(B) The hazardous secondary material
is not speculatively accumulated, as
defined in § 261.1(c)(8).

(C) Notice is provided as required by
§ 260.42 of this chapter.

(D) The material is not otherwise
subject to material-specific management
conditions under paragraph (a) of this
section when reclaimed, and it is not a
spent lead-acid battery (see §§ 266.80
and 273.2 of this chapter).

(E) Persons performing the recycling
of hazardous secondary materials under
this exclusion must maintain
documentation of their legitimacy
determination on-site. Documentation
must be a written description of how the
recycling meets all three factors in
§260.43(a) and how the factor in
§260.43(b) was considered.
Documentation must be maintained for
three years after the recycling operation
has ceased.

(F) The emergency preparedness and
response requirements found in subpart
M of this part are met.

(24) Hazardous secondary material
that is generated and then transferred to
another person for the purpose of
reclamation is not a solid waste,
provided that:

(i) The material is not speculatively
accumulated, as defined in § 261.1(c)(8);

(ii) The material is not handled by any
person or facility other than the
hazardous secondary material generator,
the transporter, an intermediate facility
or a reclaimer, and, while in transport,
is not stored for more than 10 days at
a transfer facility, as defined in § 260.10
of this chapter, and is packaged
according to applicable Department of
Transportation regulations at 49 CFR
parts 173, 178, and 179 while in
transport;

(iii) The material is not otherwise
subject to material-specific management
conditions under paragraph (a) of this
section when reclaimed, and it is not a
spent lead-acid battery (see §§ 266.80
and 273.2 of this chapter);

(iv) The reclamation of the material is
legitimate, as specified under § 260.43
of this chapter;

(v) The hazardous secondary material
generator satisfies all of the following
conditions:

(A) The material must be contained as
defined in § 260.10. A hazardous
secondary material released to the
environment is discarded and a solid
waste unless it is immediately recovered
for the purpose of recycling. Hazardous
secondary material managed in a unit
with leaks or other continuing releases
is discarded and a solid waste.

(B) Prior to arranging for transport of
hazardous secondary materials to a
reclamation facility (or facilities) where
the management of the hazardous
secondary materials is not addressed
under a RCRA part B permit or interim
status standards, the hazardous
secondary material generator must make
reasonable efforts to ensure that each
reclaimer intends to properly and
legitimately reclaim the hazardous
secondary material and not discard it,
and that each reclaimer will manage the
hazardous secondary material in a
manner that is protective of human
health and the environment. If the
hazardous secondary material will be
passing through an intermediate facility
where the management of the hazardous
secondary materials is not addressed
under a RCRA part B permit or interim
status standards, the hazardous
secondary material generator must make
contractual arrangements with the
intermediate facility to ensure that the
hazardous secondary material is sent to
the reclamation facility identified by the
hazardous secondary material generator,
and the hazardous secondary material
generator must perform reasonable
efforts to ensure that the intermediate
facility will manage the hazardous
secondary material in a manner that is
protective of human health and the
environment. Reasonable efforts must be
repeated at a minimum of every three
years for the hazardous secondary
material generator to claim the
exclusion and to send the hazardous
secondary materials to each reclaimer
and any intermediate facility. In making
these reasonable efforts, the generator
may use any credible evidence
available, including information
gathered by the hazardous secondary
material generator, provided by the
reclaimer or intermediate facility, and/
or provided by a third party. The
hazardous secondary material generator
must affirmatively answer all of the
following questions for each
reclamation facility and any
intermediate facility:

(1) Does the available information
indicate that the reclamation process is
legitimate pursuant to § 260.43 of this
chapter? In answering this question, the
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hazardous secondary material generator
can rely on their existing knowledge of
the physical and chemical properties of
the hazardous secondary material, as
well as information from other sources
(e.g., the reclamation facility, audit
reports, etc.) about the reclamation
process.

(2) Does the publicly available
information indicate that the
reclamation facility and any
intermediate facility that is used by the
hazardous secondary material generator
notified the appropriate authorities of
hazardous secondary materials
reclamation activities pursuant to
§260.42 of this chapter and have they
notified the appropriate authorities that
the financial assurance condition is
satisfied per paragraph (a)(24)(vi)(F) of
this section? In answering these
questions, the hazardous secondary
material generator can rely on the
available information documenting the
reclamation facility’s and any
intermediate facility’s compliance with
the notification requirements per
§ 260.42 of this chapter, including the
requirement in § 260.42(a)(5) to notify
EPA whether the reclaimer or
intermediate facility has financial
assurance.

(3) Does publicly available
information indicate that the
reclamation facility or any intermediate
facility that is used by the hazardous
secondary material generator has not
had any formal enforcement actions
taken against the facility in the previous
three years for violations of the RCRA
hazardous waste regulations and has not
been classified as a significant non-
complier with RCRA Subtitle C? In
answering this question, the hazardous
secondary material generator can rely on
the publicly available information from
EPA or the state. If the reclamation
facility or any intermediate facility that
is used by the hazardous secondary
material generator has had a formal
enforcement action taken against the
facility in the previous three years for
violations of the RCRA hazardous waste
regulations and has been classified as a
significant non-complier with RCRA
Subtitle C, does the hazardous
secondary material generator have
credible evidence that the facilities will
manage the hazardous secondary
materials properly? In answering this
question, the hazardous secondary
material generator can obtain additional
information from EPA, the state, or the
facility itself that the facility has
addressed the violations, taken remedial
steps to address the violations and
prevent future violations, or that the
violations are not relevant to the proper

management of the hazardous secondary
materials.

(4) Does the available information
indicate that the reclamation facility
and any intermediate facility that is
used by the hazardous secondary
material generator have the equipment
and trained personnel to safely recycle
the hazardous secondary material? In
answering this question, the generator
may rely on a description by the
reclamation facility or by an
independent third party of the
equipment and trained personnel to be
used to recycle the generator’s
hazardous secondary material.

(5) If residuals are generated from the
reclamation of the excluded hazardous
secondary materials, does the
reclamation facility have the permits
required (if any) to manage the
residuals? If not, does the reclamation
facility have a contract with an
appropriately permitted facility to
dispose of the residuals? If not, does the
hazardous secondary material generator
have credible evidence that the
residuals will be managed in a manner
that is protective of human health and
the environment? In answering these
questions, the hazardous secondary
material generator can rely on publicly
available information from EPA or the
state, or information provided by the
facility itself.

(C) The hazardous secondary material
generator must maintain for a minimum
of three years documentation and
certification that reasonable efforts were
made for each reclamation facility and,
if applicable, intermediate facility
where the management of the hazardous
secondary materials is not addressed
under a RCRA part B permit or interim
status standards prior to transferring
hazardous secondary material.
Documentation and certification must
be made available upon request by a
regulatory authority within 72 hours, or
within a longer period of time as
specified by the regulatory authority.
The certification statement must:

(1) Include the printed name and
official title of an authorized
representative of the hazardous
secondary material generator company,
the authorized representative’s
signature, and the date signed;

(2) Incorporate the following
language: “I hereby certify in good faith
and to the best of my knowledge that,
prior to arranging for transport of
excluded hazardous secondary materials
to [insert name(s) of reclamation facility
and any intermediate facility],
reasonable efforts were made in
accordance with § 261.4(a)(24)(v)(B) to
ensure that the hazardous secondary
materials would be recycled

legitimately, and otherwise managed in
a manner that is protective of human
health and the environment, and that
such efforts were based on current and
accurate information.”

(D) The hazardous secondary material
generator must maintain at the
generating facility for no less than three
(3) years records of all off-site shipments
of hazardous secondary materials. For
each shipment, these records must, at a
minimum, contain the following
information:

(1) Name of the transporter and date
of the shipment;

(2) Name and address of each
reclaimer and, if applicable, the name
and address of each intermediate facility
to which the hazardous secondary
material was sent;

(3) The type and quantity of
hazardous secondary material in the
shipment.

(E) The hazardous secondary material
generator must maintain at the
generating facility for no less than three
(3) years confirmations of receipt from
each reclaimer and, if applicable, each
intermediate facility for all off-site
shipments of hazardous secondary
materials. Confirmations of receipt must
include the name and address of the
reclaimer (or intermediate facility), the
type and quantity of the hazardous
secondary materials received and the
date which the hazardous secondary
materials were received. This
requirement may be satisfied by routine
business records (e.g., financial records,
bills of lading, copies of DOT shipping
papers, or electronic confirmations of
receipt);

(F) The hazardous secondary material
generator must comply with the
emergency preparedness and response
conditions in subpart M of this part.

(vi) Reclaimers of hazardous
secondary material excluded from
regulation under this exclusion and
intermediate facilities as defined in
§ 260.10 of this chapter satisfy all of the
following conditions:

(A) The reclaimer and intermediate
facility must maintain at its facility for
no less than three (3) years records of all
shipments of hazardous secondary
material that were received at the
facility and, if applicable, for all
shipments of hazardous secondary
materials that were received and
subsequently sent off-site from the
facility for further reclamation. For each
shipment, these records must at a
minimum contain the following
information:

(1) Name of the transporter and date
of the shipment;

(2) Name and address of the
hazardous secondary material generator
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and, if applicable, the name and address
of the reclaimer or intermediate facility
which the hazardous secondary
materials were received from;

(3) The type and quantity of
hazardous secondary material in the
shipment; and

(4) For hazardous secondary materials
that, after being received by the
reclaimer or intermediate facility, were
subsequently transferred off-site for
further reclamation, the name and
address of the (subsequent) reclaimer
and, if applicable, the name and address
of each intermediate facility to which
the hazardous secondary material was
sent.

(B) The intermediate facility must
send the hazardous secondary material
to the reclaimer(s) designated by the
hazardous secondary materials
generator.

(C) The reclaimer and intermediate
facility must send to the hazardous
secondary material generator
confirmations of receipt for all off-site
shipments of hazardous secondary
materials. Confirmations of receipt must
include the name and address of the
reclaimer (or intermediate facility), the
type and quantity of the hazardous
secondary materials received and the
date which the hazardous secondary
materials were received. This
requirement may be satisfied by routine
business records (e.g., financial records,
bills of lading, copies of DOT shipping
papers, or electronic confirmations of
receipt).

(D) The reclaimer and intermediate
facility must manage the hazardous
secondary material in a manner that is
at least as protective as that employed
for analogous raw material and must be
contained. An “analogous raw material”
is a raw material for which a hazardous
secondary material is a substitute and
serves the same function and has similar
physical and chemical properties as the
hazardous secondary material.

(E) Any residuals that are generated
from reclamation processes will be
managed in a manner that is protective
of human health and the environment.
If any residuals exhibit a hazardous
characteristic according to subpart C of
40 CFR part 261, or if they themselves
are specifically listed in subpart D of 40
CFR part 261, such residuals are
hazardous wastes and must be managed
in accordance with the applicable
requirements of 40 CFR parts 260
through 272.

(F) The reclaimer and intermediate
facility have financial assurance as
required under subpart H of 40 CFR part
261,

(vii) In addition, all persons claiming
the exclusion under this paragraph

(a)(24) of this section must provide
notification as required under § 260.42
of this chapter.

(25) Hazardous secondary material
that is exported from the United States
and reclaimed at a reclamation facility
located in a foreign country is not a
solid waste, provided that the hazardous
secondary material generator complies
with the applicable requirements of
paragraph (a)(24)(i)-(v) of this section
(excepting paragraph (a)(24)(v)(B)(2) of
this section for foreign reclaimers and
foreign intermediate facilities), and that
the hazardous secondary material
generator also complies with the
following requirements:

(i) Notify EPA of an intended export
before the hazardous secondary material
is scheduled to leave the United States.
A complete notification must be
submitted at least sixty (60) days before
the initial shipment is intended to be
shipped off-site. This notification may
cover export activities extending over a
twelve (12) month or lesser period. The
notification must be in writing, signed
by the hazardous secondary material
generator, and include the following
information:

(A) Name, mailing address, telephone
number and EPA ID number (if
applicable) of the hazardous secondary
material generator;

(B) A description of the hazardous
secondary material and the EPA
hazardous waste number that would
apply if the hazardous secondary
material was managed as hazardous
waste and the U.S. DOT proper shipping
name, hazard class and ID number (UN/
NA) for each hazardous secondary
material as identified in 49 CFR parts
171 through 177;

(C) The estimated frequency or rate at
which the hazardous secondary material
is to be exported and the period of time
over which the hazardous secondary
material is to be exported;

(D) The estimated total quantity of
hazardous secondary material;

(E) All points of entry to and
departure from each foreign country
through which the hazardous secondary
material will pass;

(F) A description of the means by
which each shipment of the hazardous
secondary material will be transported
(e.g., mode of transportation vehicle (air,
highway, rail, water, etc.), type(s) of
container (drums, boxes, tanks, etc.));

(G) A description of the manner in
which the hazardous secondary material
will be reclaimed in the country of
import;

(H) The name and address of the
reclaimer, any intermediate facility and
any alternate reclaimer and intermediate
facilities; and

(I) The name of any countries of
transit through which the hazardous
secondary material will be sent and a
description of the approximate length of
time it will remain in such countries
and the nature of its handling while
there (for purposes of this section, the
terms “EPA Acknowledgement of
Consent”, “country of import” and
“country of transit” are used as defined
in 40 CFR 262.81 with the exception
that the terms in this section refer to
hazardous secondary materials, rather
than hazardous waste):

(ii) Notifications must be submitted
electronically using EPA’s Waste Import
Export Tracking System (WIETS), or its
successor system.

(iii) Except for changes to the
telephone number in paragraph
(a)(25)(1)(A) of this section and
decreases in the quantity of hazardous
secondary material indicated pursuant
to paragraph (a)(25)(i)(D) of this section,
when the conditions specified on the
original notification change (including
any exceedance of the estimate of the
quantity of hazardous secondary
material specified in the original
notification), the hazardous secondary
material generator must provide EPA
with a written renotification of the
change. The shipment cannot take place
until consent of the country of import to
the changes (except for changes to
paragraph (a)(25)(i)(I) of this section and
in the ports of entry to and departure
from countries of transit pursuant to
paragraphs (a)(25)(i)(E) of this section)
has been obtained and the hazardous
secondary material generator receives
from EPA an EPA Acknowledgment of
Consent reflecting the country of
import’s consent to the changes.

(iv) Upon request by EPA, the
hazardous secondary material generator
shall furnish to EPA any additional
information which a country of import
requests in order to respond to a
notification.

(v) EPA will provide a complete
notification to the country of import and
any countries of transit. A notification is
complete when EPA receives a
notification which EPA determines
satisfies the requirements of paragraph
(a)(25)(i) of this section. Where a claim
of confidentiality is asserted with
respect to any notification information
required by paragraph (a)(25)(i) of this
section, EPA may find the notification
not complete until any such claim is
resolved in accordance with 40 CFR
260.2.

(vi) The export of hazardous
secondary material under this paragraph
(a)(25) is prohibited unless the country
of import consents to the intended
export. When the country of import
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consents in writing to the receipt of the
hazardous secondary material, EPA will
send an EPA Acknowledgment of
Consent to the hazardous secondary
material generator. Where the country of
import objects to receipt of the
hazardous secondary material or
withdraws a prior consent, EPA will
notify the hazardous secondary material
generator in writing. EPA will also
notify the hazardous secondary material
generator of any responses from
countries of transit.

(vii) For exports to OECD Member
countries, the receiving country may
respond to the notification using tacit
consent. If no objection has been lodged
by any country of import or countries of
transit to a notification provided
pursuant to paragraph (a)(25)(i) of this
section within thirty (30) days after the
date of issuance of the
acknowledgement of receipt of
notification by the competent authority
of the country of import, the
transboundary movement may
commence. In such cases, EPA will send
an EPA Acknowledgment of Consent to
inform the hazardous secondary
material generator that the country of
import and any relevant countries of
transit have not objected to the
shipment, and are thus presumed to
have consented tacitly. Tacit consent
expires one (1) calendar year after the
close of the thirty (30) day period;
renotification and renewal of all
consents is required for exports after
that date.

(viii) A copy of the EPA
Acknowledgment of Consent must
accompany the shipment. The shipment
must conform to the terms of the EPA
Acknowledgment of Consent.

(ix) If a shipment cannot be delivered
for any reason to the reclaimer,
intermediate facility or the alternate
reclaimer or alternate intermediate
facility, the hazardous secondary
material generator must re-notify EPA of
a change in the conditions of the
original notification to allow shipment
to a new reclaimer in accordance with
paragraph (iii) of this section and obtain
another EPA Acknowledgment of
Consent.

(x) Hazardous secondary material
generators must keep a copy of each
notification of intent to export and each
EPA Acknowledgment of Consent for a
period of three years following receipt
of the EPA Acknowledgment of
Consent. They may satisfy this
recordkeeping requirement by retaining
electronically submitted notifications or
electronically generated
Acknowledgements in their account on
EPA’s Waste Import Export Tracking
System (WIETS), or its successor

system, provided that such copies are
readily available for viewing and
production if requested by any EPA or
authorized state inspector. No
hazardous secondary material generator
may be held liable for the inability to
produce a notification or
Acknowledgement for inspection under
this section if they can demonstrate that
the inability to produce such copies are
due exclusively to technical difficulty
with EPA’s Waste Import Export
Tracking System (WIETS), or its
successor system for which the
hazardous secondary material generator
bears no responsibility.

(xi) Hazardous secondary material
generators must file with the
Administrator no later than March 1 of
each year, a report summarizing the
types, quantities, frequency and
ultimate destination of all hazardous
secondary materials exported during the
previous calendar year. Annual reports
must be submitted electronically using
EPA’s Waste Import Export Tracking
System (WIETS), or its successor
system. Such reports must include the
following information:

(A) Name, mailing and site address,
and EPA ID number (if applicable) of
the hazardous secondary material
generator;

(B) The calendar year covered by the
report;

(C) The name and site address of each
reclaimer and intermediate facility;

(D) By reclaimer and intermediate
facility, for each hazardous secondary
material exported, a description of the
hazardous secondary material and the
EPA hazardous waste number that
would apply if the hazardous secondary
material was managed as hazardous
waste, the DOT hazard class, the name
and U.S. EPA ID number (where
applicable) for each transporter used,
the total amount of hazardous secondary
material shipped and the number of
shipments pursuant to each notification;

(E) A certification signed by the
hazardous secondary material generator
which states: “I certify under penalty of
law that I have personally examined and
am familiar with the information
submitted in this and all attached
documents, and that based on my
inquiry of those individuals
immediately responsible for obtaining
the information, I believe that the
submitted information is true, accurate,
and complete. I am aware that there are
significant penalties for submitting false
information including the possibility of
fine and imprisonment.”

(xii) All persons claiming an
exclusion under this paragraph (a)(25)

must provide notification as required by
§260.42 of this chapter.

* * * * *
[FR Doc. 2018-11578 Filed 5-29-18; 8:45 am]
BILLING CODE 6560-50—-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

42 CFR Part 71

[Docket No. CDC-2016-0068]

RIN 0920—-AA63

Control of Communicable Diseases;
Technical Correction

AGENCY: Centers for Disease Control and
Prevention (CDC), Department of Health
and Human Services (HHS).

ACTION: Final rule; correcting
amendment.

SUMMARY: The Centers for Disease
Control and Prevention (CDC) in the
Department of Health and Human
Services (HHS) announces a technical
correction to the final rule published on
July 10, 2017. The July 10, 2017,
technical correction provided
amendments to a final rule published on
January 19, 2017, but contained an
error. HHS/CDC is therefore submitting
a new correction to correct that error.

DATES: This correcting amendment is
effective May 30, 2018.

FOR FURTHER INFORMATION CONTACT:
Jennifer Buigut, Division of Global
Migration and Quarantine, Centers for
Disease Control and Prevention, 1600
Clifton Road NE, MS-E03, Atlanta,
Georgia 30329. Telephone: (404) 498—
1600.

SUPPLEMENTARY INFORMATION: On
January 19, 2017, HHS/CDC published a
final rule (82 FR 6890) that included
several non-substantive errors. On July
10, 2017, HHS/CDC published a
technical correction (82 FR 31728) to
correct errors made in the final rule.
However, one new error was
inadvertently created by including an
instruction to change a word in the title
of 42 CFR 71.5 dealing with vessels
from ‘““voyage” to “flight.” HHS/CDC
therefore, is publishing this correction
notice amendment to fix the publication
error that was made in the previous
technical correction notice.

Section 553(b)(B) of the
Administrative Procedure Act (APA), 5
U.S.C. 553(b)(B), provides that, when an
agency for good cause finds that notice
and public procedure are impracticable,
unnecessary, or contrary to the public
interest, the agency may issue a rule
without providing notice and an
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opportunity for public comment. We
have determined that it is unnecessary
to provide prior notice and the
opportunity for public comment
because the technical correction being
made, as discussed below, addresses
only a minor publication error that does
not substantially change agency actions
taken in the final rule.

Control of Communicable Diseases;
Correction published at 82 FR 31728
(July 10, 2017), included an error in the
title of 42 CFR 71.5 dealing with vessels
by changing “voyage” to “flight.” We
are now correcting the heading by
amending it to read “§71.5
Requirements relating to the
transmission of vessel passenger, crew,
and voyage information for public
health purposes.” This correction is
minor, non-substantive, and therefore
treated as if it had been included in the
final rule published in the January 19,
2017, Federal Register.

Summary of Technical Corrections to
42 CFR 71 Foreign Quarantine

The final rule contains a section
relating to the transmission of passenger
and crew information for vessels, § 71.5.
The technical correction published on
July 10, 2017 (82 FR 31728), mistakenly
changed the title of this section to,
“Requirements relating to the
transmission of vessel passenger, crew
and flight information for public health
purposes.” We are now correcting the
heading for § 71.5 by changing “flight”
to “voyage” because this section
describes information pertaining to
vessel voyages not aircraft flights.

List of Subjects in 42 CFR 71

Apprehension, CDC, Communicable
diseases, Conditional release, Director,
111 person, Isolation, Non-invasive,
Public health emergency, Public health
prevention measures, Quarantine,
Quarantinable Communicable Diseases.

PART 71—FOREIGN QUARANTINE

m 1. The authority citation for part 71
continues to read as follows:

Authority: Secs. 215 and 311 of Public
Health Service (PHS) Act, as amended (42
U.S.C. 216, 243); secs. 361-369, PHS Act, as
amended (42 U.S.C. 264-272).

m 2.In § 71.5, revise the section heading
to read as follows:

§71.5 Requirements relating to the
transmission of vessel passenger, crew,
and voyage information for public health
purposes.

* * * * *

Dated: May 23, 2018.
Ann C. Agnew,

Executive Secretary, Department of Health
and Human Services.

[FR Doc. 2018-11539 Filed 5-29-18; 8:45 am]
BILLING CODE 4163-18-P

DEPARTMENT OF TRANSPORTATION

Federal Transit Administration

49 CFR Part 650
[Docket No. FTA-2016-0008]
RIN 2132-AB27

Private Investment Project Procedures

AGENCY: Federal Transit Administration
(FTA), DOT.

ACTION: Final rule.

SUMMARY: The Federal Transit
Administration (FTA) is issuing a final
rule describing new, experimental
procedures to encourage increased
project management flexibility, more
innovation in project funding, improved
efficiency, timely project
implementation, and new project
revenue streams for public
transportation capital projects. A
primary goal of this final rule is to
address impediments to the greater use
of public-private partnerships and
private investment in public
transportation capital projects. FTA
anticipates using the lessons learned
from these experimental procedures to
develop more effective approaches to
including private participation and
investment in project planning, project
development, finance, design,
construction, maintenance, and
operations.

DATES: The effective date of this final
rule is June 29, 2018.

FOR FURTHER INFORMATION CONTACT: For
program matters, Tom Yedinak, Private
Sector Liaison, Office of Budget and
Policy, (202) 366-5137 or
Tom.Yedinak@dot.gov. For legal
matters, Bonnie Graves, Attorney-
Advisor, Office of Chief Counsel, (202)
366—4011 or Bonnie.Graves@dot.gov.

SUPPLEMENTARY INFORMATION:
Table of Contents

I. Executive Summary
A. Purpose of Regulatory Action
B. Statutory Authority
C. Summary of Major Provisions
D. Costs and Benefits
II. Rulemaking Background
[I. Summary of NPRM Comments and FTA’s
Responses
A. General Comments
B. Section-by-Section Comments

IV. Regulatory Analyses and Notices
I. Executive Summary
A. Purpose of Regulatory Action

This final rule establishes procedures
by which FTA recipients contemplating
public transportation capital projects
may seek a waiver or modification of a
mandatory FTA regulation, policy,
procedure, or guidance document in
order to address impediments to the use
of public-private partnerships (P3s) and
private investment in public
transportation capital projects. The
Private Investment Project Procedures
(PIPP) are intended to encourage project
sponsors to seek modifications of
Federal requirements such that the
modification will accelerate the project
development process, attract private
investment and lead to increased project
management flexibility, more
innovation, improved efficiency, and/or
new revenue streams.

B. Statutory Authority

Section 20013(b)(1) of the Moving
Ahead for Progress in the 21st Century
Act (MAP-21), Public Law 112—-141
(July 6, 2012), requires FTA to identify
any provisions of 49 U.S.C. chapter 53,
and any regulations or practices
thereunder, that impede greater use of
P3s and private investment. The law
requires FTA to develop and
implement, on a project basis,
procedures and approaches that address
such impediments in a manner similar
to the Federal Highway
Administration’s (FHWA) Special
Experimental Project Number 15
process (SEP—15), and protect the public
interest and any public investment in
public transportation capital projects
that involve P3s or private investment.
Section 20013(b)(5) of MAP—21 requires
FTA to issue a rule to carry out the
procedures and approaches developed
under Section 20013 (b)(1).

In accordance with Section
20013(b)(6) of MAP-21, the PIPP may
not be used to waive any requirement
under the National Environmental
Policy Act (NEPA), 42 U.S.C. 4321, et
seq.; 49 U.S.C. chapter 53 (including 49
U.S.C. 5333); or any other provision of
Federal statute. Thus, the PIPP will
allow for innovations in project delivery
while maintaining FTA’s stewardship
responsibilities. FTA expects the
lessons learned from projects approved
under the PIPP to aid FTA in
developing more effective approaches to
project planning, project development,
finance, design, construction,
maintenance, and operations.
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C. Summary of Major Provisions

In the notice of proposed rulemaking
(82 FR 35500, Jul. 31, 2017), FTA
proposed to add a new part 650,
“Private Investment Project
Procedures,” to title 49 of the Code of
Federal Regulations (CFR). This final
rule adds a new part 650 to title 49 of
the CFR. In response to public
comments, FTA has made several
nonsubstantive, clarifying edits. In
addition, FTA has made the following
substantive changes:

1. Amended the definition of ““Eligible
Project” to require a project be included
in the statewide long-range
transportation plan or the metropolitan
transportation plan, as those terms are
defined in 23 CFR part 450;

2. Amended section 650.11 to permit
one application per phase of a project,
and to clarify that multiple waivers or
modifications may be sought in one
application;

3. Amended section 650.21 to require
reporting to FTA one year after
construction is complete, and for
projects that include private investment
in operations and maintenance, a report
is required two years after the project
has entered into revenue operations;
and

4. Amended section 650.31 to permit
applicants to identify proposed, as well
as committed funding for the project,
and to provide that FTA will post on its
public website information related to
waivers the FTA Administrator has
granted.

D. Costs and Benefits

This final rule is an Executive Order
13771 deregulatory action, as FTA
believes it will reduce the cost of
complying with FTA requirements. FTA
requested comment on the potential
benefits or cost savings associated with
this rule but did not receive any
relevant information. Therefore, FTA is
unable to quantify the benefits or cost
savings due to the lack of information
about (1) the types of waivers that will
be requested, (2) the number of waivers
that will be requested, and (3) the
difference in cost between complying
with FTA’s existing requirements and
complying with the requirements of a
waiver and this final rule.

II. Rulemaking Background

Over the past decade, Federal
transportation legislation has evolved to
encourage increased use of public-
private partnerships and private
investment in public transportation
capital projects. FTA’s notice of
proposed rulemaking for this final rule
goes into some detail on this history.

See 82 FR 35500, Jul. 31, 2017, https://
www.gpo.gov/fdsys/pkg/FR-2017-07-31/
pdf/2017-15985.pdf.

More recently, Section 20013(b)(1) of
MAP-21 directs FTA to identify
impediments in chapter 53 of title 49 of
the United States Code, and any
regulations or practices thereunder, to
the use of public-private partnerships
and private investment in public
transportation capital projects, and to
develop and implement procedures on a
project basis that address such
impediments in a manner similar to
FHWA’s SEP-15 process.

In 2004 FHWA initiated SEP-15,
pursuant to authority granted to the
Secretary by 23 U.S.C. 502(b), to create
a procedure to waive certain
requirements of title 23 of the United
States Code and implementing
regulations on a case-by-case basis in
order to encourage tests and
experimentation in the entire project
development process, specifically aimed
at attracting private investment, leading
to increased project management
flexibility, more innovation, improved
efficiency, timely project
implementation, and new revenue
streams. 69 FR 59983 (Oct. 6, 2004).
SEP-15 permits FHWA to experiment in
four major areas of project delivery—
contracting, right-of-way acquisition,
project finance, and compliance with
NEPA and other environmental
requirements. SEP—15 enables FHWA to
actively explore changes in the way it
approaches the oversight and delivery of
highway projects to further the
Administration’s goals of reducing
congestion and preserving
transportation infrastructure. A key
feature of SEP—15 is that it allows
FHWA to identify current FHWA laws,
regulations, and practices that inhibit
greater use of P3s and private
investment in transportation
improvements and allows FHWA to
develop procedures and approaches that
address these impediments.

FTA conducted an online dialogue
from October 2014 to January 2015 with
public transportation recipients and
stakeholders to help inform this
rulemaking process. In general,
commenters identified the following
impediments to private investment in
public transportation capital projects:
The timing of Federal grant awards can
discourage lender interest because it is
perceived to be incompatible with the
timing of private financing schedules,
public agency procurement schedules
and U.S. Department of Transportation
(DOT) financing programs, such as the
Transportation Infrastructure Finance
and Innovation Act (TIFIA), Railroad
Rehabilitation and Improvement

Financing (RRIF) and Private Activity
Bonds (PAB); the level of Federal
oversight could be more flexible and
dependent upon the experience of the
project sponsor, terms of agreements,
and the existence of concurrent,
independent oversight, such as state or
regulatory agencies, and type of
financing; FTA could rely more heavily
upon approvals of third parties with
jurisdiction over a project, rather than
replicate certain reviews, and
commenters questioned whether any
necessary FTA reviews could be
expedited by having them performed by
an independent third party selected by
FTA, but paid for by the project
Sponsor.

Under this final rule, recipients
funding a public transportation capital
project subject to 49 U.S.C. chapter 53
with FTA, RRIF, TIFIA or other Federal
financial assistance could request a
modification or waiver, in whole or in
part, of one or more specific FTA
regulations, practices, procedures or
guidance documents (including circular
provisions) that is an impediment to the
use of P3s or private investment in that
project. For example, an applicant could
propose that FTA rely upon approvals
of third parties with jurisdiction over an
eligible project, rather than replicate
certain FTA oversight reviews.

III. Summary of NPRM Comments and
FTA Responses

FTA received comments from 21
entities, including State DOTs, transit
agencies, industry associations,
consultants, and individuals, as well as
a metropolitan planning organization
(MPQ), a union, a private operator, a P3
authority, and a development
corporation. Most commenters
expressed support for the rulemaking,
with one commenter suggesting that
private investment is not appropriate for
public transit projects and should not be
encouraged by FTA.

Some comments were outside the
scope of the rulemaking. For example,
two commenters suggested they would
support initiatives related to waivers of
FHWA and USDOT rules; this
rulemaking pertains only to FTA. Some
commenters suggested lists of
requirements or processes that could be
waived or modified; this rulemaking
does not include such lists, as waiver or
modification of administrative
requirements will be done on a project
(case-by-case) basis. One commenter
asked if FTA would consider increasing
the Federal share of a project’s cost
where a P3 is involved, and asked if a
project would get a higher rating in the
U.S. DOT Transportation Investment
Generating Economic Recovery (TIGER)
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application process if a P3 is involved.
The Federal share is statutory and
something FTA cannot waive or modify;
rating for the TIGER program is outside
the scope of this rulemaking. Similarly,
commenters’ proposed changes to FTA’s
Capital Investment Grants (CIG)
program and requests for preferential
treatment for FTA discretionary grant
awards that include public and private
sector benefits are outside the scope of
this rule. Finally, some commenters
requested that any public transportation
capital project that includes private
investment should include a “value for
money’’ or cost-benefit analysis. Project
sponsors contemplating private
participation in project delivery should
ensure that the public interest is
protected and the return on investment
makes sense, but such an analysis is
beyond the scope of this rulemaking.

A. General Comments

Comments. Several commenters
addressed the scope of the rule, with
one commenter acknowledging the
limitations of the rulemaking, in that
Section 20013(b) of MAP-21 does not
permit FTA to waive or modify statutory
requirements, and asserting that often
statutory requirements can be the most
significant barriers to P3 involvement.
Another commenter suggested the scope
of the rule appeared narrower than SEP—
15, and suggested the rule should be
broadened to cover any innovative idea,
such as improvements to project
delivery and incentivizing local
investment. One commenter noted that
the rule applies only prospectively, and
not to existing projects, suggesting that
existing projects may benefit from P3s
and may require relief from FTA
requirements related to grant
administration or lease of federally-
assisted assets. Another commenter
suggested that a P3 should include those
situations in which a public entity
enters into a contract with a private
entity to operate, manage, or maintain
all or part of a transit system that
receives federal funding.

Response. A key difference between
FHWA'’s SEP—15 and the authority
provided to FTA by Section 20013(b) of
MAP-21 is that SEP—15 permits waiver
of statutory requirements in title 23 of
the United States Code, and Section
20013(b) does not permit FTA to waive
any provision of federal statute. Thus,
FTA is limited to waiver or modification
of FTA administrative requirements,
including regulations, policies,
guidance, etc., and not statutory
provisions. However, FTA believes that
waiver or modification of administrative
requirements may result in increased
flexibility, improved project efficiency,

and timely implementation of project
delivery. While there are limitations,
FTA does not believe the rule is
otherwise significantly narrower than
SEP-15; recipients or project sponsors
may propose any innovative idea that
they believe will remove an impediment
to private investment or participation in
public transportation capital projects.
The rule does apply prospectively and
not to existing capital projects. Further,
this rule does not apply to contracts
between public entities and private
entities solely for the operation,
management, or maintenance of a transit
system. There is no evidence that there
are challenges involving the private
sector in state of good repair, general
maintenance, or other ongoing capital
projects, including the capital cost of
contracting for operations. Indeed, many
transit agencies contract with private
entities for ongoing capital needs,
maintenance, and operations. The
purpose of this rulemaking is to
encourage private entity participation in
designing and building new public
transportation capital projects, to
include, as a component of the whole
project, long-term investments in
operations and maintenance where
desired and appropriate.

Comments. One commenter suggested
FTA provide resources to assist
recipients in identifying regulations,
procedures, policies, etc., that may be
waived or modified, to include a list of
such provisions, with another
commenter suggesting the rule does not
appear to provide certainty in the
decision-making process. Another
commenter suggested that FTA should
delay implementation of PIPP until after
FTA has published the transparency
guidance required by Section
20013(b)(2) of MAP-21.

Response. FTA intends to develop
frequently asked questions (FAQs) and
other guidance related to the final rule
prior to or closely following publication
of the final rule, but does not intend to
develop a list of provisions that might
be waived or modified. It is up to the
recipient/project sponsor to identify
FTA administrative requirements that
are standing in the way of private
investment or participation in a
particular project. Such impediments
are likely to vary from project to project.
FTA’s Private Sector Liaison is available
to provide technical assistance to
recipients contemplating a request for a
waiver or modification. FTA has not yet
developed the guidance required by
Section 20013(b)(2) of MAP-21, but
does not believe the rulemaking should
be delayed. FTA has developed a robust
Private Sector Participation web page
that includes numerous resources for

recipients and private entities. See
https://www.transit.dot.gov/funding/
funding-finance-resources/private-
sector-participation/private-sector-
participation-1.

B. Section-by-Section Comments

Section 650.5 Definitions

One commenter suggested that
projects should be eligible for waiver or
modification of administrative
requirements only if the project is part
of a region’s approved long-range
transportation plan. This will help to
assure the project is a priority for the
region. FTA agrees with this comment
and has amended the definition of
“eligible project” to require the project
be included in the statewide long-range
transportation plan or the metropolitan
transportation plan, as those terms are
defined in 23 CFR part 450.

Several commenters suggested various
amendments to the proposed definition
in the NPRM of Public-Private
Partnership (P3). FTA proposed that a
P3 be defined as, “‘a contractual
agreement formed between a public
agency and a private sector entity that
is characterized by private sector
investment and risk-sharing in the
delivery, financing and operation of a
project.” Commenters generally sought a
broader definition that would go beyond
the conventional project delivery and
financing approaches to include other
characteristics or elements, such as
when federal funding benefits both the
public and private sectors and their
respective abilities to enhance economic
development, mitigate congestion,
enhance safety, and improve capacity.
One commenter asserted the definition
could be read to be limited to various
project delivery contracting mechanisms
such as design-build-finance, design-
build-operate-maintain, or design-build-
finance-operate-maintain. One
commenter suggested FTA amend the
definition to read “one or more private
sector agencies.” Two commenters
suggested FTA amend the definition to
read ‘“‘private sector investment and/or
risk-sharing.” Two commenters
suggested that an operations-only
agreement should be eligible.

FTA did not amend the definition of
P3 proposed in the NPRM. The
definition provides the framework
necessary for the rule; it is not clear how
the definition would prohibit
characteristics of a P3 that include
enhancing economic development,
mitigating congestion, etc. The purpose
of the rule is to provide a process by
which recipients can request a waiver or
modification of an administrative
requirement that impedes greater use of
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public-private partnerships and private
investment in public transportation
capital projects. Thus, design-build is a
critical component of a P3 under this
rule. As stated above in the “General
Comments” section, there is no
evidence that FTA requirements impede
recipients’ ability to contract with
private entities for state of good repair
projects, transit operations, or general
maintenance. While the rulemaking is
not limited to CIG projects, generally
speaking, the rule will apply to new
construction of public transportation
corridors, systems, lines, etc. Further,
while the definition provides for an
agreement between ‘‘a public entity and
a private sector entity,” the rule does
not prohibit an agreement between a
public entity and two or more private
entities. Finally, private sector
investment inherently involves sharing
the risk of the project, so FTA declines
to amend the definition of P3 to read
“and/or.”

Section 650.11 Private Investment
Project Procedures

Several commenters expressed
concern about the proposed provision in
the NPRM that only one application per
project could be submitted. Commenters
asserted that FTA should permit
multiple applications through the
development of the project, either by
phase or when new opportunities are
identified. One commenter suggested
that if a project has more than one FTA
recipient, each of the recipients should
be permitted to request a waiver or
modification.

In response to comments, FTA has
amended this section to provide that
one application per phase of a project
may be submitted, and that an
application may include requests for
waiver or modification of more than one
FTA requirement. Allowing an
application for each phase of a project
means a recipient may submit one
application during the project
development phase, a second
application during the engineering
phase, and a third application during
construction. FTA encourages recipients
to include all of their requests for
waiver or modification into one
application, in order to streamline the
waiver request process.

Where more than one recipient is
carrying out a project, the rule does not
prohibit each recipient from requesting
a waiver or modification of FTA
administrative requirements. FTA does,
however, expect recipients to work
together in such situations to ensure
recipients are not working at cross-
purposes or submitting duplicate
requests. Thus, section 650.31(b)(7)

requires recipients to obtain the
concurrence of other recipients involved
in the same project prior to submitting
an application for waiver or
modification.

One factor considered by the FTA
Administrator in section 650.11(b) is
“the amount of private sector
participation or risk transfer proposed is
sufficient to warrant modification or
waiver of FTA requirements.” One
commenter suggested this is a subjective
factor and that FTA should provide
clarity on the type or level of private
participation that is deemed sufficient.
In response, we note that this will be a
case-by-case determination, likely
dependent on project size, scope and
cost, and thus not quantifiable in the
rule.

Section 650.13 Limitation

The proposed text included language
from Section 20013(b) of MAP-21,
providing the Administrator may not
waive or modify “any requirement
under” 49 U.S.C. 5333, NEPA, or any
other provision of Federal statute. One
commenter suggested FTA amend the
text to read, “‘statutory provision of” to
better distinguish between statutory
requirements that cannot be waived and
regulatory requirements that can. FTA
declines to make this change, as the
language in the rule is the same
language that is in the statute.

Section 650.21 Lessons Learned
Report

FTA proposed in the NPRM that a
project receiving a waiver or
modification of an FTA requirement
would be required to submit a report to
FTA not later than one year after
completion of the project. The report
would evaluate the effectiveness of the
waiver or modification on project
delivery. One commenter suggested that
in the case of a design-build-operate-
maintain agreement, it could be decades
before the project is “‘complete.” In
response to this comment, we have
amended the language to provide that a
report is due one year after completion
of construction, and for projects that
include private entity involvement in
operations or maintenance, a second
report will be required two years after
the project begins revenue operations.
Other commenters suggested that
reporting best practices and lessons
learned could be reported as they are
learned over the life of the project; FTA
believes the reporting requirements of
one year after construction and two
years into revenue operations is the
appropriate balance between getting the
information as it is available and not

imposing unduly burdensome reporting
requirements.

Several commenters suggested FTA
make the waiver process as transparent
as possible, with determinations on
waivers, supporting materials, etc.
available online. In response, FTA has
added a new provision, section
650.31(e) stating FTA will publish on its
public website information related to
waivers the FTA Administrator has
granted, including the waiver
application and any supporting
documentation. FTA will redact
proprietary information prior to
publication.

Section 650.31 Application Process

This section proposed a number of
requirements that an application for
waiver or modification must meet in
order to be considered. Two
commenters suggested that the
requirement under 650.31(b)(7), that
other recipients concur with the
application submission where more
than one recipient is involved with a
project, be deleted. FTA declines to
delete this requirement; where two or
more recipients are involved in the
same project, FTA expects them to work
together to submit the application, or at
least be aware that one recipient is
submitting an application. This will
help speed up the process in getting a
decision. Several commenters suggested
that FTA should accept applications
with information available to the
recipient at the time the application is
submitted; FTA expects complete
applications, and will inform any
applicant that submits an incomplete
application that FTA will not consider
an application until it is complete.
Several commenters suggested
recipients be permitted to resubmit an
application with additional information
to address a denial or partial approval.
FTA declines to accept this suggestion,
but will make its Private Sector Liaison
available to recipients seeking a waiver
or modification for technical assistance
purposes, which should help to ensure
applications, once submitted, are
complete and ready for consideration by
the FTA Administrator. One commenter
suggested recipients not be required to
include duplicative information
previously submitted in an earlier
application (as in an earlier phase of the
project). FTA believes reference to
information in an earlier application
should be sufficient; we have not
amended the regulatory text.

One commenter suggested including
additional bases for waivers, such as
hardship, unforeseen circumstances, a
need for additional time for compliance,
etc. FTA declines to include any of
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these as bases for waivers. The purpose
of the rule is to remove impediments to
private sector participation in public
transportation capital projects. Thus, the
additional bases proposed are not
applicable here.

One of the requirements in the
proposed rule was that recipients
provide, “a financial plan identifying
sources and uses of funds committed to
the project.” Several commenters
suggested that funding sources might
not be committed at the time of a waiver
or modification application, and that in
fact such sources might not be available
unless FTA granted a waiver or
modification. Two commenters
suggested FTA amend the provision to
state funds should be “proposed or
committed.” FTA has accepted this
suggestion and amended the regulatory
text accordingly.

FTA did not propose any timeframes
for submission or review of
applications. Applications may be
submitted at any time when a recipient
or project sponsor has the information
necessary to submit a complete
application. Several commenters
suggested timeframes for FTA’s
response to an application, generally
varying from 30 to 60 days. Given that
the goal of the application is to remove
impediments to private sector
investment in capital projects, FTA
recognizes that a prompt response to an
application is important. FHWA
generally provides a response to an
applicant for SEP—15 within 60 days,
depending on the complexity of the
request. FTA believes this is a
reasonable timeframe and will strive to
respond to complete applications within
60 days. If an application is incomplete,
FTA will not wait 60 days to respond,
but will notify the applicant as soon as
FTA determines the application is not
complete. While FTA will strive to
respond to applications in a timely
manner, we decline to include specific
timeframes in the regulatory text.

IV. Regulatory Analyses and Notices

Executive Order 12866 and 13563;
USDOT Regulatory Policies and
Procedures

Executive Orders 12866 and 13563
direct Federal agencies to assess all
costs and benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits—
including potential economic,
environmental, public health and safety
effects, distributive impacts, and equity.
Also, Executive Order 13563
emphasizes the importance of
quantifying both costs and benefits,

reducing costs, harmonizing rules, and
promoting flexibility. The final rule will
encourage tests and experimentation in
the project development process and is
specifically aimed at attracting public-
private partnerships and private
investment. Public-private partnerships
of capital projects are rare in the U.S.
transit industry, although they are
common in other countries. The final
rule provides an avenue to address
existing impediments to P3 projects
with the aim of increasing their use, but
it is unlikely, on its own, to significantly
increase the level of P3 activity in the
U.S. transit industry.

FTA has determined this rulemaking
is a non-significant regulatory action
within the meaning of Executive Order
12866 and is non-significant within the
meaning of the U.S. Department of
Transportation’s regulatory policies and
procedures. FTA has examined the
potential economic impacts of this
rulemaking and has determined that this
rulemaking is not economically
significant because it will not result in
an effect on the economy of $100
million or more. Today’s rule will not
adversely affect the economy, interfere
with actions taken or planned by other
agencies, or generally alter the
budgetary impact of any entitlements,
grants, user fees, or loan programs.

Executive Order 13771

This final rule is an E.O. 13771
deregulatory action because FTA
believes it will reduce the cost of
complying with FTA requirements.
However, FTA is unable to quantify the
cost savings due to the lack of
information about (1) the types of
waivers that will be requested, (2) the
number of waivers that will be
requested, and (3) the difference in cost
between complying with FTA’s existing
requirements and complying with the
requirements of a waiver and this final
rule.

Regulatory Flexibility Act

In compliance with the Regulatory
Flexibility Act (Pub. L. 96-354; 5 U.S.C.
601-612), FTA has evaluated the likely
effects of the final rule on small entities,
and has determined that the rule will
not have a significant economic impact
on a substantial number of small
entities.

Unfunded Mandates Reform Act of 1995

This rulemaking does not impose
unfunded mandates as defined by the
Unfunded Mandates Reform Act of 1995
(Pub. L. 104—4; 109 Stat. 48).

Executive Order 13132 (Federalism)

This rulemaking has been analyzed in
accordance with the principles and
criteria established by Executive Order
13132 (Aug. 4, 1999). FTA has
determined that the rule does not have
sufficient Federalism implications to
warrant the preparation of a Federalism
assessment. FTA has also determined
that this rule does not preempt any State
law or State regulation or affect the
States’ abilities to discharge traditional
State governmental functions. Moreover,
consistent with Executive Order 13132,
FTA has examined the direct
compliance costs of the final rule on
State and local governments and has
determined that the collection and
analysis of the data are eligible for
Federal funding under FTA’s grant
programs.

Executive Order 12372
(Intergovernmental Review)

The regulations effectuating Executive
Order 12372 regarding
intergovernmental consultation on
Federal programs and activities apply to
this rulemaking.

Paperwork Reduction Act (PRA)

Under the Paperwork Reduction Act
of 1995 (PRA) (44 U.S.C. 3501, et seq.),
Federal agencies must obtain approval
from the Office of Management and
Budget for each collection of
information they conduct, sponsor, or
require through regulations. FHWA has
received an average of less than one
application per year for its SEP-15
program since its inception. Therefore,
FTA believes that this rule will not
generate collection of information
requirements that impact ten or more
applicants. FTA sought comment on
whether FTA should anticipate ten or
more applications to the PIPP on an
annual basis, but did not receive any
comments on this issue.

National Environmental Policy Act

NEPA requires Federal agencies to
analyze the potential environmental
effects of their actions in the form of a
categorical exclusion, environmental
assessment, or environmental impact
statement. This final rule is
categorically excluded under FTA’s
environmental impact procedure at 23
CFR 771.118(c)(4), pertaining to
planning and administrative activities
that do not involve or lead directly to
construction, such as the promulgation
of rules, regulations, and directives.
FTA has determined that no unusual
circumstances exist in this instance, and
that a categorical exclusion is
appropriate for this rulemaking.
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Executive Order 12630 (Taking of
Private Property)

This rulemaking will not affect a
taking of private property or otherwise
have taking implications under
Executive Order 12630 (March 15,
1998), Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Executive Order 12898 (Federal Actions
To Address Environmental Justice in
Minority Populations and Low-Income
Populations)

Executive Order 12898, Federal
Actions to Address Environmental
Justice in Minority Populations and
Low-Income Populations, and DOT
Order 5610.2(a) (77 FR 27534) require
DOT agencies to achieve environmental
justice (EJ) as part of their mission by
identifying and addressing, as
appropriate, disproportionately high
and adverse human health or
environmental effects, including
interrelated social and economic effects,
of their programs, policies and activities
on minority and/or low-income
populations. The DOT Order requires
DOT agencies to address compliance
with the Executive Order and the DOT
Order in all rulemaking activities. In
addition, on July 17, 2014, FTA issued
a circular to update its EJ Policy
Guidance for Federal Transit Recipients
(www.fta.dot.gov/legislation law/
12349 14740.html), which addresses
administration of the Executive Order
and DOT Order.

FTA has evaluated this rule under the
Executive Order, the DOT Order, and
the FTA Circular and has determined
that this rulemaking will not cause
disproportionately high and adverse
human health and environmental effects
on minority or low income populations.

Executive Order 12988 (Civil Justice
Reform)

This action meets the applicable
standards in sections 3(a) and 3(b)(2) of
Executive Order 12988 (February 5,
1996), Civil Justice Reform, to minimize
litigation, eliminate ambiguity, and
reduce burden.

Executive Order 13045 (Protection of
Children)

FTA has analyzed this final rule
under Executive Order 13045 (April 21,
1997), Protection of Children from
Environmental Health Risks and Safety
Risks. FTA certifies that this rule will
not cause an environmental risk to
health or safety that may
disproportionately affect children.

Executive Order 13175 (Tribal
Consultation)

FTA has analyzed this action under
Executive Order 13175 (November 6,
2000), and believes that it will not have
substantial direct effects on one or more
Indian tribes; will not impose
substantial direct compliance costs on
Indian tribal governments; and will not
preempt tribal laws. Therefore, a tribal
summary impact statement is not
required.

Executive Order 13211 (Energy Effects)

FTA has analyzed this rulemaking
under Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use (May 18, 2001).
FTA has determined that this action is
not a significant energy action under the
Executive Order, given that the action is
not likely to have a significant adverse
effect on the supply, distribution, or use
of energy. Therefore, a Statement of
Energy Effects is not requirement.

Privacy Act

Anyone is able to search the
electronic form of all comments
received into any of FTA’s dockets by
the name of the individual submitting
the comment or signing the comment if
submitted on behalf of an association,
business, labor union, or any other
entity. Interested persons may review
U.S. DOT’s complete Privacy Act
Statement published in the Federal
Register on April 11, 2000, at 65 FR
19477-8.

Statutory/Legal Authority for This
Rulemaking

This rulemaking is issued under the
authority of Section 20013(b)(1) of
MAP-21, which requires the Secretary
to issue rules to carry out procedures
and approaches for alleviating
impediments to P3s or private
investment in public transportation.

Regulation Identifier Number

A Regulation Identifier Number (RIN)
is assigned to each regulatory action
listed in the Unified Agenda of Federal
Regulations. The Regulatory Information
Service Center publishes the Unified
Agenda in April and October of each
year. The RIN set forth in the heading
of this document can be used to cross-
reference this action with the Unified
Agenda.

List of Subjects in 49 CFR Part 650

Grant programs—transportation, Mass
transportation.

m For the reasons set forth in the
preamble, and under the authority of

Section 20013(b)(1) of The Moving
Ahead for Progress in the 21st Century
Act (Pub. L. 112—141) and the
delegations of authority at 49 CFR 1.91,
FTA hereby amends Chapter VI of Title
49, Code of Federal Regulations by
adding Part 650 to read as follows:

PART 650—PRIVATE INVESTMENT
PROJECT PROCEDURES

Sec.

Subpart A—General Provisions
650.1 Purpose.

650.3 Applicability.

650.5 Definitions.

Subpart B—Private Investment Project
Procedures
650.11 Private investment project

procedures.
650.13 Limitation.

Subpart C—Reporting
650.21 Lessons learned report.

Subpart D—Applications
650.31 Application process.

Authority: Sec. 20013(b)(5), Pub. L. 112—
141, 126 Stat 405; 49 CFR 1.91.

Subpart A—General Provisions

§650.1 Purpose.

This part establishes private
investment project procedures that seek
to identify and address Federal Transit
Administration requirements that are
impediments to the greater use of
public-private partnerships and private
investment in public transportation
capital projects, while protecting the
public interest and any public
investment in such projects.

§650.3 Applicability.

This part applies to any recipient
subject to 49 U.S.C. chapter 53 that
funds a public transportation capital
project with Federal financial assistance
under 49 U.S.C. chapter 53, the
Transportation Infrastructure Finance
and Innovation Act (TIFIA) (23 U.S.C.
181-189, 601-609), the Railroad
Rehabilitation and Improvement
Financing (RRIF) program (45 U.S.C.
821-823), or with any other Federal
financial assistance.

§650.5 Definitions.

All terms defined in 49 U.S.C. chapter
53 are applicable to this part. The
following definitions also apply to this
part:

Administrator means the
Administrator of the Federal Transit
Administration.

Application means the formal
documentation of an applicant’s request
to modify FTA requirements for an
eligible project.
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Eligible project means any surface
transportation capital project that is
subject to 49 U.S.C. chapter 53,
included in the statewide long-range
transportation plan or the metropolitan
transportation plan, as those terms are
defined in 23 CFR part 450, and that
will be implemented as a public-private
partnership, a joint development, or
with other private sector investment.

FTA means the Federal Transit
Administration.

FTA requirements means, for
purposes of this part, existing FTA
regulations and mandatory provisions of
practices, procedures or guidance
documents, including circulars.

Joint development has the meaning
ascribed to it in FTA Circular 7050.1
“Federal Transit Administration
Guidance on Joint Development” and,
for purposes of this part, includes
private sector contributions, whether in
the form of cash investment, capital
construction contributed at the private
sector’s cost or other contribution
determined by the Administrator to
qualify.

Other private sector investment means
a financial or capital contribution to an
eligible project from a private sector
investor that is not provided through a
public-private partnership or joint
development.

Private investment project procedures
means the procedures by which
applicants may propose, and the
Administrator may agree, subject to the
requirements of this part, to modify or
waive existing FTA requirements for an
eligible project.

Private sector investor means the
private sector entity that proposes to
contribute funding to an eligible project.

Public-private partnership (P3) means
a contractual agreement formed between
a public agency and a private sector
entity that is characterized by private
sector investment and risk-sharing in
the delivery, financing and operation of
a project.

Recipient means an entity that
proposes to receive Federal financial
assistance for an eligible project under
49 U.S.C. chapter 53, RRIF, TIFIA or
other Federal financial assistance
program.

Subpart B—Private Investment Project
Procedures

§650.11 Private investment project
procedures.

(a) A recipient may, subject to the
requirements of this part, submit
applications to modify or waive existing
FTA requirements for an eligible
project. For projects with multiple
recipients, recipients may, but are not

required to, submit an application for a
project jointly; however, only one
application per phase of a project may
be submitted. Applications may contain
requests for modification or waiver of
more than one FTA requirement. All
applications shall comply with the
requirements of § 650.31.

(b) Subject to §650.13, the
Administrator may modify or waive
FTA requirements if the Administrator
determines the recipient has
demonstrated that—

(1) The FTA requirement proposed for
modification discourages the use of a
public-private partnership, a joint
development, or other private sector
investment in a federally assisted public
transportation capital project,

(2) The proposed modification or
waiver of the FTA requirements is likely
to have the effect of encouraging a
public-private partnership, a joint
development, or other private sector
investment in a Federally-assisted
public transportation capital project,

(3) The amount of private sector
participation or risk transfer proposed is
sufficient to warrant modification or
waiver of FTA requirements, and

(4) Modification or waiver of the FTA
requirements can be accomplished
while protecting the public interest and
any public investment in the proposed
federally assisted public transportation
capital project.

§650.13 Limitation.

(a) Nothing in this part may be
construed to allow the Administrator to
modify or waive any requirement
under—

(1) 49 U.S.C. 5333;

(2) The National Environmental
Policy Act of 1969 (42 U.S.C. 4321, et
seq.); or

(3) Any other provision of Federal
statute.

(b) The Administrator’s approval of an
application under this part does not
commit Federal-aid funding for the
project.

Subpart C—Reporting

§650.21 Lessons learned report.

For a project for which the
Administrator has modified or waived
any FTA requirement pursuant to this
part, not later than one year after
completion of construction, and not
later than two years after a project that
includes private entity involvement in
operations or maintenance activities has
entered revenue operations, the
recipient shall submit to FTA a report
that evaluates the effects of the
modification or waiver of Federal
requirements on the delivery of the

project. The report shall describe the
modification or waiver applied to the
project; evaluate the success or failure of
the modification or waiver; evaluate the
extent to which the modification or
waiver addressed impediments to
greater use of public-private
partnerships and private investment in
public transportation capital projects;
and may include any recommended
statutory, regulatory or other changes
with an explanation of how the changes
would encourage greater use of public-
private partnerships and private
investment in public transportation
capital projects.

Subpart D—Applications

§650.31 Application process.

(a) Applications must be submitted to
the FTA Private Sector Liaison at FTA
Headquarters and provide a copy to the
FTA Regional Administrator for the
region in which the project is located.
Addresses for FTA Headquarters and
Regions are available at
www.transit.dot.gov.

(b) To be considered, an application
submitted under this part must—

(1) Describe the proposed project with
respect to anticipated scope, cost,
schedule, and anticipated source and
amount of Federal financial assistance,

(2) Identify whether the project is to
be delivered as a public-private
partnership, as a joint development or
with other private sector investment,

(3) Describe in detail the role of the
private sector investor, if any, in
delivering the project,

(4) Identify the specific FTA
requirement(s) that the recipient
requests to have modified or waived and
a proposal as to how the requirement(s)
should be modified,

(5) Provide a justification for the
modification(s) or waiver(s), including
an explanation of how the FTA
requirement(s) presents an impediment
to a public-private partnership, joint
development, or other private sector
investment,

(6) Explain how the public interest
and public investment in the project
will be protected and how FTA can
ensure the appropriate level of public
oversight and control, as determined by
the Administrator, is undertaken if the
modification(s) or waiver(s) is allowed,

(7) Provide other recipients’
concurrence with submission of the
application and waiver of the right to
submit a separate application for the
same project, where a project has more
than one recipient at the time of
application,

(8) Provide a financial plan
identifying sources and uses of funds
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proposed or committed to the project,
and

(9) Explain the expected benefits that
the modification or waiver of FTA
requirements would provide to address
impediments to the greater use of
public-private partnerships and private
investment in the project.

(c) The Administrator shall notify the
recipient in writing if the application
fails to meet the requirements of
paragraph (b) of this section. If the
recipient does not supplement an
incomplete application within thirty
days of the date of the Administrator’s
notification, the application will be
considered withdrawn without

prejudice. The Administrator will not
consider an application until the
application is complete. The
Administrator reserves the right to
request additional information beyond
the requirements in paragraph (b) upon
determining that more information is
needed to evaluate an application.

(d) For applications that have been
deemed complete, the Administrator
will notify the recipient in writing as to
whether the request for modification or
waiver is approved or denied. Any
approval may be given in whole or in
part and may be conditioned or
contingent upon the recipient satisfying

the conditions identified in the
approval.

(e) FTA will publish on its public
website information related to waivers
the FTA Administrator has granted.
This may include a copy of the waiver
application and any supporting
documents, with proprietary
information redacted.

Under authority delegated in 49 CFR
1.91.

K. Jane Williams,

Acting Administrator.

[FR Doc. 2018-11385 Filed 5-29-18; 8:45 am]
BILLING CODE 4910-57-P
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rule making prior to the adoption of the final
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DEPARTMENT OF ENERGY
10 CFR Part 431

[EERE-2017-BT-TP-0053]

Energy Conservation Program: Test
Procedure for Metal Halide Lamp
Fixtures

AGENCY: Office of Energy Efficiency and
Renewable Energy, Department of
Energy.

ACTION: Request for information (RFI).

SUMMARY: The U.S. Department of
Energy (DOE) is initiating a data
collection process through this request
for information to consider whether to
amend DOE’s test procedure for metal
halide lamp fixtures (MHLFs). To
inform interested parties and to
facilitate this process, DOE has gathered
data and identified several issues
associated with the currently applicable
test procedure on which DOE is
interested in receiving comment. The
issues outlined in this document mainly
concern updates to industry standards
and potential clarifications to the
existing test procedure for MHLFs. DOE
welcomes written comments from the
public on any subject within the scope
of this document, including topics not
directly outlined in this RFI. DOE also
welcomes comments on any additional
topics that may inform DOE’s decisions
in a potential future test procedure
rulemaking, such as methods to reduce
regulatory burden while ensuring the
procedure’s accuracy.

DATES: Written comments and
information are requested and will be
accepted on or before June 29, 2018.

ADDRESSES: Interested persons are
encouraged to submit comments using
the Federal eRulemaking Portal at
http://www.regulations.gov. Follow the
instructions for submitting comments.
Alternatively, interested persons may
submit comments, identified by docket
number EERE-2017-BT-TP-0053, by
any of the following methods:

1. Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

2. Email: to MHLF2017TP0053@
ee.doe.gov. Include docket number
EERE-2017-BT-TP-0053 in the subject
line of the message.

3. Postal Mail: Appliance and
Equipment Standards Program, U.S.
Department of Energy, Building
Technologies Office, Mailstop EE-5B,
1000 Independence Avenue SW,
Washington, DC 20585-0121.
Telephone: (202) 287—-1445. If possible,
please submit all items on a compact
disc (CD), in which case it is not
necessary to include printed copies.

4. Hand Delivery/Courier: Appliance
and Equipment Standards Program, U.S.
Department of Energy, Building
Technologies Office, 950 L’Enfant Plaza
SW, Suite 600, Washington, DC 20024.
Telephone: (202) 287—-1445. If possible,
please submit all items on a CD, in
which case it is not necessary to include
printed copies.

No telefacsimilies (faxes) will be
accepted. For detailed instructions on
submitting comments and additional
information on this process, see section
0 of this document.

Docket: The docket for this activity,
which includes Federal Register
notices, comments, and other
supporting documents/materials, is
available for review at http://
www.regulations.gov. All documents in
the docket are listed in the http://
www.regulations.gov index. However,
some documents listed in the index,
such as those containing information
that is exempt from public disclosure,
may not be publicly available.

The docket web page can be found at
http://www.regulations.gov. The docket
web page will contain simple
instructions on how to access all
documents, including public comments,
in the docket. See section 0 for
information on how to submit
comments through http://
www.regulations.gov.

FOR FURTHER INFORMATION CONTACT: Ms.
Lucy deButts, U.S. Department of
Energy, Office of Energy Efficiency and
Renewable Energy, Building
Technologies Office, EE-5B, 1000
Independence Avenue SW, Washington,
DC 20585-0121. Telephone: (202) 287—
1604. Email:
ApplianceStandardsQuestions@
ee.doe.gov.

Ms. Jennifer Tiedeman, U.S.
Department of Energy, Office of the
General Counsel, GC-33, 1000
Independence Avenue SW, Washington,
DC 20585-0121. Telephone: (202) 287—
6111. Email: Jennifer.Tiedeman@
Hq.Doe.Gov.

For further information on how to
submit a comment or review other
public comments and the docket,
contact the Appliance and Equipment
Standards Program staff at (202) 287—
1445 or by email:
ApplianceStandardsQuestions@
ee.doe.gov.
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I. Introduction

MHLFs are included in the list of
“covered products” for which DOE is
authorized to establish and amend
energy conservation standards and test
procedures. (42 U.S.C. 6292(a)(19))
DOE’s test procedures for MHLF's are
prescribed at 10 CFR 431.324. The
following sections discuss DOE’s
authority to establish and amend test
procedures for MHLFs, as well as
relevant background information
regarding DOE’s consideration of test
procedures for MHLFs.

A. Authority and Background

The Energy Policy and Conservation
Act of 1975 (“EPCA” or “the Act™),1
Public Law 94-163 (42 U.S.C. 6291—
6317, as codified), among other things,
authorizes DOE to regulate the energy
efficiency of a number of consumer
products and industrial equipment.
Title III, Part B 2 of EPCA established the
Energy Conservation Program for
Consumer Products Other Than
Automobiles, which sets forth a variety

1 All references to EPCA in this document refer
to the statute as amended through the Energy
Efficiency Improvement Act of 2015 (EEIA 2015),
Public Law 114-11 (April 30, 2015).

2For editorial reasons, upon codification in the
U.S. Code, Part B was redesignated Part A.
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of provisions designed to improve
energy efficiency. These products
include MHLFs, the subject of this RFI.3
(42 U.S.C. 6292(a)(19))

Under EPCA, DOE’s energy
conservation program consists
essentially of four parts: (1) Testing, (2)
labeling, (3) Federal energy conservation
standards, and (4) certification and
enforcement procedures. Relevant
provisions of the Act include definitions
(42 U.S.C. 6291), energy conservation
standards (42 U.S.C. 6295), test
procedures (42 U.S.C. 6293), labeling
provisions (42 U.S.C. 6294), and the
authority to require information and
reports from manufacturers (42 U.S.C.
6296).

Federal energy efficiency
requirements for covered products
established under EPCA generally
supersede State laws and regulations
concerning energy conservation testing,
labeling, and standards. (42 U.S.C. 6297)
DOE may, however, grant waivers of
Federal preemption for particular State
laws or regulations, in accordance with
the procedures and other provisions of
EPCA. (42 U.S.C. 6297(d))

The Federal testing requirements
consist of test procedures that
manufacturers of covered products must
use as the basis for: (1) Certifying to
DOE that their products comply with
the applicable energy conservation
standards adopted pursuant to EPCA (42
U.S.C. 6295(s)), and (2) making
representations about the efficiency of
those consumer products (42 U.S.C.
6293(c)). Similarly, DOE must use these
test procedures to determine whether
the products comply with relevant
standards promulgated under EPCA. (42
U.S.C. 6295(s))

Under 42 U.S.C. 6293, EPCA sets forth
the criteria and procedures DOE must
follow when prescribing or amending
test procedures for covered products.
EPCA requires that any test procedures
prescribed or amended under this
section be reasonably designed to
produce test results which measure
energy efficiency, energy use or
estimated annual operating cost of a
covered product during a representative

3Because of the inclusion of MHLFs in the list
of covered products under 42 U.S.C. 6292, the
rulemaking for MHLFs is bound by the
requirements of Part A of Title III of EPCA.
However, because MHLFs are generally considered
commercial equipment, as a matter of
administrative convenience and to minimize
confusion among interested parties, DOE adopted
MHLF provisions into subpart S of 10 CFR part 431.
74 FR 12058, 12062 (March 23, 2009). Therefore,
DOE will refer to MHLF's as “‘equipment”’
throughout this document. Where the notice refers
to specific provisions in Part A of EPCA, the term
“product” is used. The location of provisions
within the CFR does not affect either their
substance or applicable procedure.

average use cycle or period of use and
not be unduly burdensome to conduct.
(42 U.S.C. 6293(b)(3))

In addition, if DOE determines that a
test procedure amendment is warranted,
it must publish proposed test
procedures and offer the public an
opportunity to present oral and written
comments on them. (42 U.S.C.
6293(b)(2))

EPCA also requires that, at least once
every 7 years, DOE evaluate test
procedures for each type of covered
product, including MHLFs, to determine
whether amended test procedures
would more accurately or fully comply
with the requirements for the test
procedures to not be unduly
burdensome to conduct and be
reasonably designed to produce test
results that reflect energy efficiency,
energy use, and estimated operating
costs during a representative average
use cycle or period of use. (42 U.S.C.
6293(b)(1)(A)) If the Secretary
determines, on his own behalf or in
response to a petition by any interested
person, that a test procedure should be
prescribed or amended, the Secretary
shall promptly publish in the Federal
Register proposed test procedures and
afford interested persons an opportunity
to present oral and written data, views,
and arguments with respect to such
procedures. The comment period on a
proposed rule to amend a test procedure
shall be at least 60 days and may not
exceed 270 days. In prescribing or
amending a test procedure, the
Secretary shall take into account such
information as the Secretary determines
relevant to such procedure, including
technological developments relating to
energy use or energy efficiency of the
type (or class) of covered products
involved. (42 U.S.C. 6293(b)(2)) If DOE
determines that test procedure revisions
are not appropriate, DOE must publish
its determination not to amend the test
procedures. DOE is publishing this RFI
to collect data and information to
inform its decision in satisfaction of the
7-year review requirement specified in
EPCA. (42 U.S.C. 6293(b)(1)(A))

B. Rulemaking History

In addition to the test procedure
review provision discussed above,
EPCA requires DOE to establish test
procedures for metal halide lamp
ballasts based on the industry standard
ANSI C82.6—2005 “Ballasts for High-
Intensity Discharge Lamps—Method of
Measurement.” (42 U.S.C. 6293(b)(18))
EPCA also requires that energy
conservation standards and test
procedures address standby mode and
off mode energy use. (42 U.S.C.
6295(gg)) On March 9, 2010, DOE

published a final rule establishing active
mode and standby mode test procedures
for MHLFs based on measuring ballast
efficiency in accordance with ANSI
C82.6—2005 (2010 MHLF TP final rule).
75 FR 10950. DOE determined that per
EPCA'’s definition of “off mode,” it is
not possible for MHLF's to meet off
mode criteria because there is no
condition in which the components of
an MHLF are connected to the main
power source and are not already in a
mode accounted for in either active or
standby mode. 75 FR 10954—10955
(March 9, 2010).

In a 2014 MHLF energy conservation
standards final rule, DOE amended the
test procedure to specify the input
voltage at which a ballast is to be tested,
and to require measuring and
calculating ballast efficiency to three
significant figures. 79 FR 7746, 7757—
7759 (February 10, 2014). DOE’s current
test procedure for MHLFs for active
mode and standby mode operation
appears at 10 CFR 431.324 (“Uniform
test method for the measurement of
energy efficiency and standby mode
energy consumption of metal halide
lamp ballasts’’). Although MHLFs are
the equipment at issue in this RFI, the
test procedure requires measurement of
metal halide ballast efficiency.

II. Request for Information

In the following sections, DOE has
identified a variety of issues on which
it seeks input to aid in the development
of the technical and economic analyses
regarding whether an amended test
procedure for MHLFs may be warranted.
Specifically, DOE is requesting
comment on any opportunities to
streamline and simplify testing
requirements for MHLFs.

Additionally, DOE welcomes
comments on other issues relevant to
the conduct of this process that may not
specifically be identified in this
document. In particular, DOE notes that
under Executive Order 13771,
“Reducing Regulation and Controlling
Regulatory Costs,” Executive Branch
agencies such as DOE are directed to
manage the costs associated with the
imposition of expenditures required to
comply with Federal regulations. See 82
FR 9339 (February 3, 2017). Pursuant to
that Executive Order, DOE encourages
the public to provide input on measures
DOE could take to lower the cost of its
regulations applicable to testing MHLFs
consistent with the requirements of
EPCA.

A. Scope & Definitions

As stated previously, although MHLFs
are the covered product, the Federal test
procedure requires measurement of
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metal halide ballast efficiency. EPCA
and DOE define a MHLF as a light
fixture for general lighting application
designed to be operated with a metal
halide lamp and a ballast for a metal
halide lamp. (42 U.S.C. 6291(64) and 10
CFR 431.322). Metal halide ballast is
defined as a ballast used to start and
operate metal halide lamps. (42 U.S.C.
6291(62) and 10 CFR 431.322). DOE
defines metal halide lamp as a high
intensity discharge (HID) lamp in which
the major portion of the light is
produced by radiation of metal halides
and their products of dissociation,
possibly in combination with metallic
vapors. (42 U.S.C. 6291(63) and 10 CFR
431.322).

B. Test Procedure

The current test procedure for MHLF's
appears at 10 CFR 431.324. As noted
previously, the test procedure for
MHLF's incorporates by reference the
2005 version of ANSI C82.6 (ANSI
C82.6—2005). ANSI C82.6 outlines
procedures for measuring the
performance of low-frequency ballasts,
including metal halide ballasts,
designed to operate HID lamps. Testing
requires the use of a reference lamp,
which is to be operated by the ballast
under test conditions until the ballast
reaches operational stability. Ballast
efficiency is then calculated as the
measured ballast output power divided
by the ballast input power.

Issue A.1 DOE requests information
on the availability of reference lamps.

1. Updates to Industry Standards

In 2015, ANSI published a revised
version of C82.6, ‘“Ballasts for High-
Intensity Discharge Lamps—Methods of
Measurement,” (ANSI C82.6—2015).4
DOE’s initial review indicates that
revisions mainly pertain to the addition
of testing specifications particular to
low-frequency electronic ballasts,
including modifications to the
alternative stabilization method, the
addition of low-frequency square wave
reference ballast characteristics, and
further detail pertaining to ballast
measurements.

Issue A.2 DOE requests comment on
the potential impact of incorporating by
reference the updated industry standard
ANSI C82.6-2015 in the Federal test
procedure. Specifically, DOE requests
information on any potential differences
in testing under the 2015 version, as
compared to the 2005 version currently
incorporated by reference.

DOE also has found that the industry
standard referenced in its definition of
“ballast efficiency’” has been updated.

4 Approved February 20, 2015.

Per DOE regulations, ‘‘ballast
efficiency,” or the efficiency of a lamp
and ballast combination, is the
measured operating lamp wattage (i.e.,
output power) divided by the measured
operating input wattage (i.e., input
power), expressed as a percentage. 10
CFR 431.322. The input and output
power of the ballast must be measured
while the ballast is operating a reference
lamp. The 2004 version of ANSI C78.43
(ANSI C78.43-2004) is incorporated by
reference in DOE’s regulations to
describe the requirements for various
fixture components used when
measuring ballast efficiency.? See 10
CFR 431.323. Specifically, the definition
of “ballast efficiency” states that the
lamp and capacitor (when provided)
must constitute a nominal system in
accordance with ANSI C78.43-2004.
However, ANSI C78.43—-2004 does not
define the term “nominal system.”
ANSI G78.43-2004 does contain the
physical and electrical requirements
that single-ended metal halide lamps
operated on 60 hertz (Hz) ballasts must
meet to qualify as reference lamps.
ANSI C78.43 was updated in 2013
(ANSI C78.43-2013) to incorporate
datasheets for additional lamp types,
which, if adopted, would provide
characteristics to increase the number of
potential reference lamps for testing.®
Issue A.3 DOE requests comment on
the potential impact of incorporating by
reference the updated industry standard
ANSI C78.43-2013 in the definition of
“ballast efficiency.” DOE also requests
comment on whether the term “nominal
system” in the definition of “ballast
efficiency” requires further clarification.

2. Other Updates to the Federal Test
Procedure

a. MHLFs Containing Ballasts That May
Operate More Than One Lamp Wattage

Based on a recent survey of the
market, DOE identified metal halide
lamp fixtures that contain ballasts that
may be able to operate lamps of more
than one wattage (e.g., a ballast that can
operate a 70W lamp or a 100W lamp).
The definition of basic model for
MHLFs states that basic models are
rated to operate a given lamp type and
wattage. 10 CFR 431.322. Thus, the
current regulations indicate that such a
model falls within multiple basic
models. DOE is interested in

5 American National Standards Institute.
American National Standard for electric lamps—
Single-Ended Metal Halide Lamps. Approved May
5, 2004.

6 American National Standards Institute.
American National Standard for electric lamps—
Single-Ended Metal Halide Lamps. Approved April
3, 2013.

information regarding how this
equipment should be tested.

Issue A.4 DOE requests information
on the prevalence of metal halide
ballasts capable of operating more than
one lamp wattage and how this
equipment should be tested.

b. Dimming Ballasts

DOE established an active mode test
method in the 2010 MHLF TP final rule,
which incorporated relevant sections of
ANSI C82.6—2005 to measure ballast
efficiency as required by EPCA. (42
U.S.C. 6293(b)(18)); 75 FR 10950 (March
9, 2010). DOE also clarified in the 2010
MHLF TP final rule that active mode
applies to a functioning ballast
operating with any amount of system
light output (i.e., greater than zero
percent), and noted that if a ballast is
dimmed (i.e., operating the light source
at more than zero percent, but less than
100 percent), the lamp and the ballast
are both still in active mode. 75 FR
10953 (March 9, 2010). DOE notes that
in the case of dimming ballasts, where
input power can vary, a specification
regarding how to test these ballasts is
necessary. Thus, DOE is interested in
information on whether it is common
industry practice to test dimming metal
halide ballasts at 100 percent light
output.

Issue A.5 DOE requests comment on
whether it is common industry practice
to test metal halide dimming ballasts at
100 percent light output.

c. Standby Mode Test Method

As required by EPCA, the 2010 MHLF
TP final rule established a test method
for measuring standby mode power. (42
U.S.C. 6295(gg)(2)(A)); 75 FR 10959—
10961 (March 9, 2010). DOE developed
the standby mode test method for metal
halide ballasts to be consistent with the
industry standard International
Electrotechnical Commission (IEC)
62301: 2005, “Household electrical
appliances—Measurement of standby
power” (first edition, June 2005), but
also referenced language and
methodologies presented in ANSI
C82.6-2005. 75 FR 10951 (March 9,
2010). As such, the 2010 MHLF TP final
rule adopted test procedure provisions
for measuring standby power that
include the following steps: (1) A signal
is sent to the ballast instructing it to
reduce light output to zero percent; (2)
the main input power to the ballast is
measured; and (3) the power from the
control signal path is measured in one
of three ways, depending on how the
signal from the control system is
delivered to the ballast. 75 FR 10959—
10960 (March 9, 2010). DOE is
considering the implications of
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incorporating by reference the most
recent version of industry standard IEC
62301 (IEC 62301: 2011) “Household
electrical appliances—Measurement of
standby power” (second edition,
January 2011) in an amended test
method for measuring standby power.”
DOE notes that this change, if it were
made, would be consistent with the
requirements of EPCA (42 U.S.C.
6295(gg)(2)(A)), as well as the standby
mode test method for other lighting
products.

Issue A.6 DOE requests comment on
the potential impact of incorporating by
reference IEC 62301: 2011 in its standby
mode test method for MHLFs.

Issue A.7 DOE requests comment on
the availability of MHLFs that can
operate in standby mode and, if they
exist, their power consumption in
standby mode.

d. High-Frequency Electronic Ballasts

As discussed in section I1.B.1, the
current test procedure incorporates by
reference ANSI C82.6—2005 for testing
both electronic and magnetic metal
halide ballasts. However, neither ANSI
C82.6—2005 nor the revised 2015
version provide a method specifically
for testing high-frequency electronic
(HFE) ballasts. A HFE metal halide
ballast is defined by DOE as an
electronic ballast that operates a lamp at
an output frequency of 1000 Hz or
greater. 10 CFR 431.322. In the 2013
MHLF energy conservation standards
notice of proposed rulemaking, DOE
considered adopting procedures for
testing HFE ballasts based on the
instrumentation used for testing
electronic fluorescent lamp ballasts. 78
FR 51464, 51480-51481 (August 20,
2013). However, in the 2014 MHLF ECS
final rule, DOE declined to amend the
test procedure to include a procedure
for HFE ballasts due to the lack of
industry specifications for reference
lamps to be paired with the ballasts
during testing and the lack of a
complete test method specific to HFE

ballasts. 79 FR 7758 (February 10, 2014).

Subsequently, an ANSI standard for
HFE metal halide ballasts titled ANSI
(C82.17-2017, “High Frequency (HF)
Electronic Ballasts for Metal Halide
Lamps,” (ANSI C82.17-2017) was
recently published on August 11, 2017.8
ANSI C82.17-2017 provides
specifications for and operating
characteristics of HFE metal halide
ballasts with sinusoidal lamp operating
current frequencies above 40 kilohertz
(kHz). ANSI C82.17—2017 also states in
section 5.1 that ““all measurements

7 Published January 27, 2011.
8 Approved May 18, 2017.

necessary to determine compliance with
the ballast performance requirements of
this standard shall be made in
accordance with ANSI C82.6.” Thus,
based on DOE’s initial review of the
newly published standard, DOE believes
that ANSI C82.17-2017 could be used
for ballast operating conditions for HFE
ballasts and that ANSI C82.6—2015
could be used as the guide for
measurement of HFE ballasts.

Issue A.8 DOE requests comment on
the potential impact of incorporating by
reference ANSI C82.17-2017 in the
Federal test procedure. Specifically,
DOE requests comment on whether
newly published ANSI C82.17-2017
provides a repeatable and reproducible
method when paired with ANSI C82.6—
2015 for the testing of all HFE metal
halide ballasts as defined by DOE.

Issue A.9 DOE requests comment on
whether manufacturers and laboratories
test HFE metal halide ballasts using the
same instrumentation as electronic
fluorescent lamp ballasts.

C. Other Test Procedure Topics

In addition to the issues identified
earlier in this document, DOE welcomes
comment on any other aspect of the
existing test procedure for MHLFs not
already addressed by the specific areas
identified in this document. DOE
particularly seeks information that
would assist DOE in assuring that the
test procedure accurately reflects the
energy use of the products during a
representative average use cycle, and
information that would improve the
repeatability and reproducibility of the
test procedure. DOE also requests
information that would help DOE create
a procedure that would limit
manufacturer test burden through
streamlining or simplifying testing
requirements. Comments regarding the
repeatability and reproducibility are
also welcome.

DOE also requests feedback on any
potential amendments to the existing
test procedure that could be considered
to address impacts on manufacturers,
including small businesses. DOE also
seeks comment on the degree to which
the Federal test procedure should
consider and be harmonized with the
most recent relevant industry standards
for MHLFs, and whether there are any
changes to the Federal test procedure
that would provide additional benefits
to the public.

DOE also requests comment on the
benefits and burdens of adopting any
industry/voluntary consensus-based or
other appropriate test procedure,
without modification. One topic for
consideration, for example, is the
specification of input voltage and

stabilization criteria for ballasts of high
intensity discharge lamps beyond what
is required by ANSI C82.6. Another
topic for consideration is the
clarification of testing direction
pertaining to the types of metal halide
lamps to pair with metal halide ballasts
under test, or control devices to be used,
during standby mode testing beyond the
requirements of IEC 62301: 2011. DOE
requests comment on whether the
addition of these types of requirements
are worth the additional burden on
manufacturers.

Additionally, DOE requests comment
on whether the existing test procedure
limits a manufacturer’s ability to
provide additional MHLF features to
customers. DOE particularly seeks
information on how the test procedure
could be amended to reduce the cost of
new or additional features, and make it
more likely that such features are
included in MHLFs.

III. Submission of Comments

DOE invites all interested parties to
submit in writing, by the date listed in
the DATES section of this notice,
comments and information on matters
addressed in this notice and on other
matters relevant to DOE’s consideration
of an amended test procedure for
MHLFs. These comments and
information will aid in the development
of a test procedure NOPR for MHLFs if
DOE determines that an amended test
procedure may be appropriate for this
equipment.

Submitting comments via http://
www.regulations.gov. The http://
www.regulations.gov web page will
require you to provide your name and
contact information. Your contact
information will be viewable to DOE
Building Technologies staff only. Your
contact information will not be publicly
viewable except for your first and last
names, organization name (if any), and
submitter representative name (if any).
If your comment is not processed
properly because of technical
difficulties, DOE will use this
information to contact you. If DOE
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, DOE may not be
able to consider your comment.

However, your contact information
will be publicly viewable if you include
it in the comment or in any documents
attached to your comment. Any
information that you do not want to be
publicly viewable should not be
included in your comment, nor in any
document attached to your comment.
Persons viewing comments will see only
first and last names, organization
names, correspondence containing
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comments, and any documents
submitted with the comments.

Do not submit to http://
www.regulations.gov information for
which disclosure is restricted by statute,
such as trade secrets and commercial or
financial information (hereinafter
referred to as Confidential Business
Information (CBI)). Comments
submitted through http://
www.regulations.gov cannot be claimed
as CBI. Comments received through the
website will waive any CBI claims for
the information submitted. For
information on submitting CBI, see the
Confidential Business Information
section.

DOE processes submissions made
through http://www.regulations.gov
before posting. Normally, comments
will be posted within a few days of
being submitted. However, if large
volumes of comments are being
processed simultaneously, your
comment may not be viewable for up to
several weeks. Please keep the comment
tracking number that http://
www.regulations.gov provides after you
have successfully uploaded your
comment.

Submitting comments via email, hand
delivery, or mail. Comments and
documents submitted via email, hand
delivery, or mail also will be posted to
http://www.regulations.gov. If you do
not want your personal contact
information to be publicly viewable, do
not include it in your comment or any
accompanying documents. Instead,
provide your contact information on a
cover letter. Include your first and last
names, email address, telephone
number, and optional mailing address.
The cover letter will not be publicly
viewable as long as it does not include
any comments.

Include contact information each time
you submit comments, data, documents,
and other information to DOE. If you
submit via mail or hand delivery, please
provide all items on a CD, if feasible. It
is not necessary to submit printed
copies. No facsimiles (faxes) will be
accepted.

Comments, data, and other
information submitted to DOE
electronically should be provided in
PDF (preferred), Microsoft Word or
Excel, WordPerfect, or text (ASCII) file
format. Provide documents that are not
secured, written in English and free of
any defects or viruses. Documents
should not contain special characters or
any form of encryption and, if possible,
they should carry the electronic
signature of the author.

Campaign form letters. Please submit
campaign form letters by the originating
organization in batches of between 50 to

500 form letters per PDF or as one form
letter with a list of supporters’ names
compiled into one or more PDFs. This
reduces comment processing and
posting time.

Confidential Business Information.
According to 10 CFR 1004.11, any
person submitting information that he
or she believes to be confidential and
exempt by law from public disclosure
should submit via email, postal mail, or
hand delivery two well-marked copies:
One copy of the document marked
confidential including all the
information believed to be confidential,
and one copy of the document marked
‘“non-confidential” with the information
believed to be confidential deleted.
Submit these documents via email or on
a CD, if feasible. DOE will make its own
determination about the confidential
status of the information and treat it
according to its determination.

Factors of interest to DOE when
evaluating requests to treat submitted
information as confidential include (1) a
description of the items, (2) whether
and why such items are customarily
treated as confidential within the
industry, (3) whether the information is
generally known by or available from
other sources, (4) whether the
information has previously been made
available to others without obligation
concerning its confidentiality, (5) an
explanation of the competitive injury to
the submitting person which would
result from public disclosure, (6) when
such information might lose its
confidential character due to the
passage of time, and (7) why disclosure
of the information would be contrary to
the public interest.

It is DOE’s policy that all comments
may be included in the public docket,
without change and as received,
including any personal information
provided in the comments (except
information deemed to be exempt from
public disclosure).

DOE considers public participation to
be a very important part of the process
for developing test procedures and
energy conservation standards. DOE
actively encourages the participation
and interaction of the public during the
comment period in each stage of this
process. Interactions with and between
members of the public provide a
balanced discussion of the issues and
assist DOE in the process. Anyone who
wishes to be added to the DOE mailing
list to receive future notices and
information about this process should
contact Appliance and Equipment
Standards Program staff at (202) 287—
1445 or via email at
ApplianceStandardsQuestions@
ee.doe.gov.

Issued in Washington, DC, on May 17,
2018.

Kathleen B. Hogan,

Deputy Assistant Secretary for Energy
Efficiency, Energy Efficiency and Renewable
Energy.

[FR Doc. 2018-11547 Filed 5-29-18; 8:45 am]
BILLING CODE 6450-01-P

SMALL BUSINESS ADMINISTRATION

13 CFR Parts 124 and 126
RIN 3245-AG38; 3245-AG94

Tribal Consultation for Small Business
HUBZone Program and Government
Contracting Programs and
Consolidation of Mentor Protégé
Programs and Other Government
Contracting Amendments

AGENCY: U.S. Small Business
Administration.

ACTION: Notification of tribal
consultation meetings.

SUMMARY: The U.S. Small Business
Administration (SBA) announces that it
is holding tribal consultation meetings
in Albuquerque, New Mexico and
Oklahoma City, Oklahoma concerning
the regulations governing the 8(a)
Business Development (BD) program
and the HUBZone program. SBA seeks
to reduce unnecessary or excessive
regulatory burdens in those programs
and to make them more attractive to
procuring agencies and small
businesses. Testimony presented at
these tribal consultations will become
part of the administrative record for
SBA'’s consideration when the Agency
deliberates on approaches to changes in
the regulations pertaining to these
programs.

DATES: The Tribal Consultation meeting

dates are as follows:

1. Thursday, June 7, 2018, 10:00 a.m.
to 2:30 p.m. (MDT), Albuquerque, New
Mexico. The pre-registration deadline
date for this Tribal Consultation meeting
is May 31, 2018.

2. Friday, June 8, 2018, 10:00 a.m. to
2:00 p.m. (CDT), Oklahoma City,
Oklahoma. The pre-registration deadline
date for this Tribal Consultation meeting
is June 1, 2018.

ADDRESSES:

1. The Tribal Consultation meeting in
Albuquerque will be held at the
New Mexico Indian Pueblo Cultural
Center, 2401 12th Street NW,
Albuquerque, NM 87104. The
Tribal Consultation meeting in
Oklahoma City will be held at the
Tinker Business & Industrial Park,
2601 Liberty Parkway, Oklahoma
City, OK 73110.


mailto:ApplianceStandardsQuestions@ee.doe.gov
mailto:ApplianceStandardsQuestions@ee.doe.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov

Federal Register/Vol. 83, No. 104/ Wednesday, May 30, 2018 /Proposed Rules

24685

2. Send pre-registration requests to
attend and/or testify to Chequita
Carter of SBA’s Office of Native
American Affairs, U.S. Small
Business Administration, 409 3rd
Street SW, Washington, DC 20416;
Chequita.Carter@sba.gov; or
Facsimile to (202) 481-2177.

3. You may submit comments,
identified by RIN 3245-AG38, for
Small Business HUBZone Program
and Government Contracting
Programs and RIN 3245-AG94, for
Consolidation of Mentor Protégé
Programs and Other Government
Contracting Amendments, by any of
the following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov and follow the
instructions for submitting comments.

e Muail (for paper, disk, or CD-ROM
submissions): to Kenneth Dodds,
Director, Office of Procurement Policy
and Liaison, U.S. Small Business
Administration, 409 3rd Street SW,
Washington, DC 20416; or
Kenneth.Dodds@sba.gov; or Facsimile to
(202) 481-2950, 409 Third Street SW,
Washington, DC 20416.

Instructions: All submissions received
must include the agency name and
docket number or Regulatory
Information Number (RIN) for this
rulemaking. All comments received will
be posted on http://
www.regulations.gov. If you wish to
submit confidential business
information (CBI) as defined in the User
Notice at http://www.regulations.gov,
please submit the comments to Kenneth
Dodds and highlight the information
that you consider to be CBI and explain
why you believe this information
should be held confidential. SBA will
make a final determination as to
whether the comments will be
published or not.

FOR FURTHER INFORMATION CONTACT:
Chequita Carter, Program Assistant for
SBA’s Office of Native American
Affairs, at Chequita.Carter@sba.gov or
(202) 205-6680 or by facsimile to (202)
481-2177.

SUPPLEMENTARY INFORMATION:
I. Background

SBA is contemplating making
substantive changes to the regulations
governing both the 8(a) BD (13 CFR part
124) and HUBZone (13 CFR part 126)
programs, and requests comments and
input on how best to reduce
unnecessary or excessive regulatory
burdens in those programs. Particularly,
SBA is interested in comments related
to two planned rulemakings: (1) Small
Business HUBZone Program and
Government Contracting Programs (RIN

3245—-AG38); and (2) Consolidation of
Mentor Protégé Programs and Other
Government Contracting Amendments
(RIN 3245—AG94). The first-mentioned
planned rulemaking would constitute a
comprehensive revision of part 126 of
SBA'’s regulations to clarify current
HUBZone program regulations, and
implement various new procedures. The
latter planned rulemaking contemplates
consolidating the All Small Mentor
Protégé Program and the 8(a) Mentor
Protégé Program into one program and
possibly eliminating SBA’s role in
approving joint venture agreements for
8(a) competitive contracts. In addition,
it would revise SBA’s process for
approving management changes in
entity-owned 8(a) firms. It is SBA’s
intent to implement changes that will
make it easier for small business
concerns to understand and comply
with the programs’ requirements. SBA is
also seeking to make these programs
more effective and improve the delivery
of them to the small business
community. SBA understands that some
of its regulations have significantly
adversely affected small business
concerns owned and controlled by
tribes and Alaska Native Corporations
(ANGs), including 8(a) change of
ownership requirements and the process
for changing an 8(a) firm’s primary
NAICS code, and seeks tribal
participation to ease these burdens.
Lastly, SBA notes that the HUBZone
program is often not being fully utilized
by procuring agencies, and seeks input
on what changes could be made to make
the HUBZone program more attractive
to both procuring agencies and small
businesses.

In addition to the above, the Agency
is seeking comments on two
recommended regulatory amendments
that were proposed during a May 9,
2018, tribal consultation meeting, in
Anchorage, Alaska. One such
amendment would require prospective
8(a) BD program applicants to complete
a preparatory tutorial designed to help
such concerns determine whether they
are ready to fully benefit from the
program’s business development
assistance. SBA requests input as to
whether an 8(a) preparatory tutorial
would be helpful to the small business
community, and whether any such
tutorial should be optional or
mandatory for firms seeking to obtain
8(a) certification. The other amendment
would allow mentors participating in
SBA’s mentor protégé programs to have
more than three protégés at one time.
SBA is concerned that allowing a large
business mentor to have additional
protégé firms at one time could permit

them to unduly benefit from small
business contracts, through joint
ventures with their protégé firms, which
they would otherwise not be eligible for.
Nevertheless, SBA is seeking comments
on whether lifting the current regulatory
limit would benefit small businesses
and further the programs’ purpose.

II. Tribal Consultation Meetings

The purpose of these tribal
consultation meetings is to conform to
the requirements of Executive Order
13175, Tribal Consultations; to provide
interested parties with an opportunity to
discuss their views on the issues; and
for SBA to obtain the views of SBA’s
stakeholders on approaches to the 8(a)
BD program and HUBZone program
regulations. SBA considers tribal
consultation meetings a valuable
component of its deliberations and
believes that these tribal consultation
meetings will allow for constructive
dialogue with the Tribal community,
Tribal Leaders, Tribal Elders, elected
members of Alaska Native Villages or
their appointed representatives, and
principals of tribally-owned and ANC-
owned firms participating in the 8(a) BD
and HUBZone programs.

The format of these tribal consultation
meetings will consist of a panel of SBA
representatives who will preside over
the session. The oral and written
testimony as well as any comments SBA
receives will become part of the
administrative record for SBA’s
consideration. Written testimony may
be submitted in lieu of oral testimony.
SBA will analyze the testimony, both
oral and written, along with any written
comments received. SBA officials may
ask questions of a presenter to clarify or
further explain the testimony. The
purpose of these tribal consultations is
to assist SBA with gathering information
to guide SBA’s review process and to
potentially develop new proposals. SBA
requests that the comments focus on
SBA’s two planned rulemakings relating
to the 8(a) BD and HUBZone programs,
the two proposed regulatory revisions
SBA received at the tribal consultation
in Anchorage, Alaska, general issues as
they pertain to the 8(a) BD and
HUBZone regulations, input related to
what changes could be made to make
these programs more attractive to
procuring agencies and small
businesses, or the unique concerns of
the Tribal communities. SBA requests
that commenters do not raise issues
pertaining to other SBA small business
programs. Presenters are encouraged to
provide a written copy of their
testimony. SBA will accept written
material that the presenter wishes to
provide that further supplements his or
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her testimony. Electronic or digitized
copies are encouraged.

Each tribal consultation meeting will
be held for one day. The meeting in
Albuquerque, NM will begin at 10:00
a.m. and end at 2:30 p.m. (MDT) and the
meeting in Oklahoma City, OK will
begin at 10:00 a.m. and end at 2:00 p.m.
(CDT). SBA will adjourn early if all
those scheduled have delivered their
testimony.

III. Registration

SBA respectfully requests that any
elected or appointed representative of
the tribal communities or principal of a
tribally-owned or ANC-owned 8(a) firm
that is interested in attending please
pre-register in advance and indicate
whether you would like to testify at the
hearing. Registration requests for the
tribal consultation meetings in
Albuquerque and Oklahoma City should
be received by SBA by May 31, 2018
and June 1, 2018, respectively. Please
contact Chequita Carter of SBA’s Office
of Native American Affairs in writing at
Chequita.Carter@sba.gov or by facsimile
to (202) 481-2177. If you are interested
in testifying please include the
following information relating to the
person testifying: Name, Organization
affiliation, Address, Telephone number,
Email address and Fax number. SBA
will attempt to accommodate all
interested parties that wish to present
testimony. Based on the number of
registrants it may be necessary to
impose time limits to ensure that
everyone who wishes to testify has the
opportunity to do so. SBA will confirm
in writing the registration of presenters
and attendees.

IV. Information on Service for
Individuals With Disabilities

For information on facilities or
services for individuals with disabilities
or to request special assistance at the
tribal consultation meeting, contact
Chequita Carter at the telephone number
or email address indicated under the
FOR FURTHER INFORMATION CONTACT
section of this notice.

Authority: 15 U.S.C. 634 and E.O. 13175,
65 FR 67249.

Allen Gutierrez,

Associate Administrator for the Office of
Entrepreneurial Development.

[FR Doc. 2018-11495 Filed 5-29-18; 8:45 am|
BILLING CODE 8025-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2018-0451; Product
Identifier 2017-NM-172-AD]

RIN 2120-AA64

Airworthiness Directives; Dassault
Aviation Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for certain
Dassault Aviation Model FALCON
900EX airplanes. This proposed AD was
prompted by reports of rejected take-offs
due to untimely inboard flap retraction.
This proposed AD would require
modification of the slat/flap control
wiring and replacement of the slat/flap
control box with an improved box. We
are proposing this AD to address the
unsafe condition on these products.

DATES: We must receive comments on
this proposed AD by July 16, 2018.

ADDRESSES: You may send comments,
using the procedures found in 14 CFR
11.43 and 11.45, by any of the following
methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202—-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE,
Washington, DC 20590.

e Hand Delivery: Deliver to Mail
address above between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays.

For service information identified in
this NPRM, contact Dassault Falcon Jet
Corporation, Teterboro Airport, P.O.
Box 2000, South Hackensack, NJ 07606;
telephone 201-440-6700; internet
http://www.dassaultfalcon.com. You
may view this service information at the
FAA, Transport Standards Branch, 2200
South 216th St., Des Moines, WA. For
information on the availability of this
material at the FAA, call 206-231-3195.

Examining the AD Docket

You may examine the AD docket on
the internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2018—
0451; or in person at the Docket
Management Facility between 9 a.m.
and 5 p.m., Monday through Friday,

except Federal holidays. The AD docket
contains this NPRM, the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Operations office (telephone
800-647-5527) is in the ADDRESSES
section. Comments will be available in
the AD docket shortly after receipt.

FOR FURTHER INFORMATION CONTACT: Tom
Rodriguez, Aerospace Engineer,
International Section, Transport
Standards Branch, FAA, 2200 South
216th St., Des Moines, WA 98198;
telephone and fax 206—-231-3226.

SUPPLEMENTARY INFORMATION:
Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposal. Send your comments to
an address listed under the ADDRESSES
section. Include ‘“Docket No. FAA—
2018-0451; Product Identifier 2017—
NM-172—-AD” at the beginning of your
comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this NPRM. We will consider
all comments received by the closing
date and may amend this NPRM based
on those comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this NPRM.

Discussion

The European Aviation Safety Agency
(EASA), which is the Technical Agent
for the Member States of the European
Union, has issued EASA AD 2017-0219,
dated November 14, 2017 (referred to
after this as the Mandatory Continuing
Airworthiness Information, or ‘““the
MCATI”), to correct an unsafe condition
for certain Dassault Aviation Model
FALCON 900EX airplanes. The MCAI
states:

An occurrence was reported where, during
the take-off run, a red CAS [crew alerting
system] message “NO TAKE OFF” was
displayed, and an aural warning was given.
The flight crew elected to abort the take-off.
The configuration of the affected aeroplane
was SF1 and indicated airspeed (IAS) was at
100 kts. Investigations showed that the
outboard slat extended microswitch, located
at track #7, was not correctly adjusted. A
design review revealed that this deficiency
may affect only Falcon 900LX (commercial
designation) without modification M5636,
during take-off in SF1 configuration.

This condition, if not corrected, could lead
to an uncommanded retraction of inboard
slats and flaps during take-off, possibly
resulting in reduced control of the aeroplane.
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To address this potential unsafe condition,
DA [Dassault Aviation] designed
modification M6043 and published Service
Bulletin (SB) F900EX-522 to provide
instructions for embodiment of this
modification in-service.

For the reasons described above, this
[EASA] AD requires a wiring modification
and replacement of the slat/flap control box
with an improved box.

You may examine the MCALI in the
AD docket on the internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2018—
0451.

Related Service Information Under 1
CFR Part 51

Dassault Aviation has issued Dassault
Aviation Service Bulletin F900EX-522,

also referred to as 522, dated March 8,
2017. This service information describes
procedures for modifying the slat/flap
control wiring and replacing the slat/
flap control box. This service
information is reasonably available
because the interested parties have
access to it through their normal course
of business or by the means identified
in the ADDRESSES section.

FAA'’s Determination and Requirements
of This Proposed AD

This product has been approved by
the aviation authority of another
country, and is approved for operation
in the United States. Pursuant to our
bilateral agreement with the State of
Design Authority, we have been notified

ESTIMATED COSTS

of the unsafe condition described in the
MCALI and service information
referenced above. We are proposing this
AD because we evaluated all pertinent
information and determined an unsafe
condition exists and is likely to exist or
develop on other products of the same
type design.

Costs of Compliance
We estimate that this proposed AD
affects 13 airplanes of U.S. registry.

We estimate the following costs to
comply with this proposed AD:

: Cost per Cost on U.S.
Action Labor cost Parts cost product operators
Modification and replacement ............ccccceeee. 22 work-hours x $85 per hour = $1,870 ........ $8,495 $10,365 $134,745

According to the manufacturer, some
or all of the costs of this proposed AD
may be covered under warranty, thereby
reducing the cost impact on affected
individuals. We do not control warranty
coverage for affected individuals. As a
result, we have included all known
costs in our cost estimate.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

This proposed AD is issued in
accordance with authority delegated by
the Executive Director, Aircraft
Certification Service, as authorized by
FAA Order 8000.51C. In accordance
with that order, issuance of ADs is
normally a function of the Compliance
and Airworthiness Division, but during

this transition period, the Executive
Director has delegated the authority to
issue ADs applicable to transport
category airplanes to the Director of the
System Oversight Division.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

1. Is not a “‘significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule”” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979);

3. Will not affect intrastate aviation in
Alaska; and

4. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

Dassault Aviation: Docket No. FAA-2018—

0451; Product Identifier 2017-NM-172—
AD.

(a) Comments Due Date

We must receive comments by July 16,
2018.

(b) Affected ADs

None.
(c) Applicability

This AD applies to Dassault Aviation
Model FALCON 900EX airplanes, certificated

in any category, serial number 240 and serial
numbers 242 through 273 inclusive.

(d) Subject

Air Transport Association (ATA) of
America Code 27, Flight controls.

(e) Reason

This AD was prompted by reports of
rejected take-offs due to untimely inboard
flap retraction. We are issuing this AD to
prevent an uncommanded retraction of the
inboard slats and flaps during take-off, and
consequent reduced controllability of the
airplane.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.
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(g) Modification and Replacement

Within 500 flight hours after the effective
date of this AD, modify the slat/flap control
wiring and replace the slat/flap control box
having part number (P/N) 6-7061 with an
improved control box, in accordance with the
Accomplishment Instructions of Dassault
Aviation Service Bulletin FO00EX-522, also
referred to as 522, dated March 8, 2017.

(h) Parts Installation Prohibition

After modification of an airplane as
required by paragraph (g) of this AD, no
person may install any slat/flap control box
having P/N 6-7061 on that airplane.

(i) Other FAA AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, International
Section, Transport Standards Branch, FAA,
has the authority to approve AMOCs for this
AD, if requested using the procedures found
in 14 CFR 39.19. In accordance with 14 CFR
39.19, send your request to your principal
inspector or local Flight Standards District
Office, as appropriate. If sending information
directly to the International Section, send it
to the attention of the person identified in
paragraph (j)(2) of this AD. Information may
be emailed to: 9-ANM-116-AMOC-
REQUESTS@faa.gov. Before using any
approved AMOC, notify your appropriate
principal inspector, or lacking a principal
inspector, the manager of the local flight
standards district office/certificate holding
district office.

(2) Contacting the Manufacturer: For any
requirement in this AD to obtain corrective
actions from a manufacturer, the action must
be accomplished using a method approved
by the Manager, International Section,
Transport Standards Branch, FAA; or the
European Aviation Safety Agency (EASA); or
Dassault Aviation’s EASA Design
Organization Approval (DOA). If approved by
the DOA, the approval must include the
DOA-authorized signature.

(j) Related Information

(1) Refer to Mandatory Continuing
Airworthiness Information (MCAI) EASA AD
2017-0219, dated November 14, 2017, for
related information. This MCAI may be
found in the AD docket on the internet at
http://www.regulations.gov by searching for
and locating Docket No. FAA—-2018-0451.

(2) For more information about this AD,
contact Tom Rodriguez, Aerospace Engineer,
International Section, Transport Standards
Branch, FAA, 2200 South 216th St., Des
Moines, WA 98198; telephone and fax 206—
231-3226.

(3) For service information identified in
this AD, contact Dassault Falcon Jet
Corporation, Teterboro Airport, P.O. Box
2000, South Hackensack, NJ 07606;
telephone 201-440-6700; internet http://
www.dassaultfalcon.com. You may view this
service information at the FAA, Transport
Standards Branch, 2200 South 216th St., Des
Moines, WA. For information on the
availability of this material at the FAA, call
206-231-3195.

Issued in Des Moines, Washington, on May
15, 2018.

Dionne Palermo,

Acting Director, System Oversight Division,
Aircraft Certification Service.

[FR Doc. 2018-11422 Filed 5-29-18; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2018-0489; Product
Identifier 2018—-NM-001-AD]

RIN 2120-AA64
Airworthiness Directives; The Boeing
Company Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for all The
Boeing Company Model 747-8 and 747—
8F series airplanes. This proposed AD
was prompted by a report that
flightcrew oxygen masks did not deploy
correctly during flight testing. This
proposed AD would require an
inspection to determine if certain
oxygen masks/regulators and stowage
boxes are installed and replacement if
necessary. We are proposing this AD to
address the unsafe condition on these
products.

DATES: We must receive comments on
this proposed AD by July 16, 2018.

ADDRESSES: You may send comments,
using the procedures found in 14 CFR
11.43 and 11.45, by any of the following
methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202—-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE,
Washington, DC 20590.

e Hand Delivery: Deliver to Mail
address above between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays.

For service information identified in
this NPRM, contact Boeing Commercial
Airplanes, Attention: Contractual & Data
Services (C&DS), 2600 Westminster
Blvd., MC 110-SK57, Seal Beach, CA
90740-5600; telephone 562-797-1717;
internet https://
www.myboeingfleet.com. You may view
this referenced service information at

the FAA, Transport Standards Branch,
2200 South 216th St., Des Moines, WA.
For information on the availability of
this material at the FAA, call 206-231—
3195. It is also available on the internet
at http://www.regulations.gov by
searching for and locating Docket No.
FAA-2018-0489.

Examining the AD Docket

You may examine the AD docket on
the internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2018—
0489; or in person at the Docket
Management Facility between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this NPRM, the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Office (phone: 800-647—
5527) is in the ADDRESSES section.
Comments will be available in the AD
docket shortly after receipt.

FOR FURTHER INFORMATION CONTACT:
Susan L. Monroe, Aerospace Engineer,
Cabin Safety and Environmental
Systems Section, FAA, Seattle ACO
Branch, 2200 South 216th Street, Des
Moines, WA 98198; phone and fax: 206—
231-3570; email: susan.l.monroe@
faa.gov.

SUPPLEMENTARY INFORMATION:
Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposal. Send your comments to
an address listed under the ADDRESSES
section. Include “Docket No. FAA—
2018-0489; Product Identifier 2018—
NM-001-AD” at the beginning of your
comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this NPRM. We will consider
all comments received by the closing
date and may amend this NPRM
because of those comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

We have received a report indicating
that during flight tests, flightcrew
oxygen masks/regulators did not deploy
correctly. Users could not put the
flightcrew oxygen masks/regulators on
quickly because the harness tubing
became caught in the mask or goggles.
This condition, if not addressed, could
result in a delay for the flightcrew to put
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on the masks, which may lead to
hypoxia and the loss of useful
consciousness, potentially resulting in
loss of control of the airplane.

Related Service Information Under 1
CFR Part 51

We reviewed Boeing Special
Attention Service Bulletin 747—-35—
2133, Revision 1, dated November 1,
2017. This service information describes
procedures for replacing certain oxygen
masks/regulators and stowage boxes.
This service information is reasonably
available because the interested parties
have access to it through their normal
course of business or by the means
identified in the ADDRESSES section.

FAA’s Determination

We are proposing this AD because we
evaluated all the relevant information
and determined the unsafe condition
described previously is likely to exist or
develop in other products of the same
type design.

Proposed AD Requirements

This proposed AD would require an
inspection to determine if certain
oxygen masks/regulators and stowage
boxes are installed and, if certain
oxygen masks/regulators and stowage
boxes are installed, accomplishment of
the actions identified as “RC” (required
for compliance) in the Accomplishment
Instructions of Boeing Special Attention
Service Bulletin 747-35-2133, Revision
1, dated November 1, 2017, described
previously, except as discussed under
“Differences Between this Proposed AD
and the Service Information,” and
except for any differences identified as
exceptions in the regulatory text of this
proposed AD.

For information on the procedures
and compliance times, see this service
information at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2018—
0489.

Differences Between This Proposed AD
and the Service Information

Where Boeing Special Attention
Service Bulletin 747—-35-2133, Revision
1, dated November 1, 2017, refers to or
specifies installing a new (or changed)
part, for this proposed AD, we have
determined a new or serviceable (or
changed) part is acceptable.

In addition, the effectivity of Boeing
Special Attention Service Bulletin 747—
35-2133, Revision 1, dated November 1,
2017, is limited. However, this proposed
AD applies to all Model 747-8 and 747—
8F series airplanes. Because the affected
parts are rotable parts, we have
determined that these parts could later
be installed on airplanes that were
initially delivered with acceptable parts,
thereby subjecting those airplanes to the
unsafe condition. This difference has
been coordinated with Boeing.

Costs of Compliance

We estimate that this proposed AD
affects 18 airplanes of U.S. registry. We
estimate the following costs to comply
with this proposed AD:

ESTIMATED COSTS FOR REQUIRED ACTIONS

i Cost on
Action Labor cost Parts cost Cost per product U.S. operators
Inspection .......cccccvvveevereeniennnn 1 work-hour x $85 per hour = $85 .................. $0 | $85 ..o $1,530.
Replacement ........c.cccceevevniennene Up to 6 work-hours x $85 per hour = $510 .... 68,256 | Up to $68,766 ........... Up to $1,237,788.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701:
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

This proposed AD is issued in
accordance with authority delegated by
the Executive Director, Aircraft
Certification Service, as authorized by
FAA Order 8000.51C. In accordance
with that order, issuance of ADs is

normally a function of the Compliance
and Airworthiness Division, but during
this transition period, the Executive
Director has delegated the authority to
issue ADs applicable to transport
category airplanes to the Director of the
System Oversight Division.
Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a “significant rule” under
the DOT Regulatory Policies and
Procedures (44 FR 11034, February 26,
1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,

on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

The Boeing Company: Docket No. FAA—
2018-0489; Product Identifier 2018—
NM-001-AD.
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(a) Comments Due Date

We must receive comments by July 16,
2018.

(b) Affected ADs
None.
(c) Applicability
This AD applies to all The Boeing

Company Model 747-8 and 747—8F series
airplanes, certificated in any category.

(d) Subject

Air Transport Association (ATA) of
America Code 35, Oxygen.

(e) Unsafe Condition

This AD was prompted by a report that
flightcrew oxygen masks did not function as
designed during flight testing. We are issuing
this AD to address flightcrew oxygen masks/
regulators that do not deploy correctly,
which could result in a delay for the
flightcrew to put on the masks, which may
lead to hypoxia and loss of useful
consciousness, potentially resulting in loss of
control of the airplane.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Required Actions

For airplanes with an original certificate of
airworthiness, or an original export
certificate of airworthiness, issued on or
before the effective date of this AD: Within
72 months after the effective date of this AD,
inspect for oxygen mask/regulator part
number (P/N) MLD20-626—1 and stowage
box P/N MXP806-1. If any oxygen mask/
regulator P/N MLD20-626—1 or stowage box
P/N MXP806-1 is found, within 72 months
after the effective date of this AD, do all
applicable actions identified as “RC”
(required for compliance) in, and in
accordance with, the Accomplishment
Instructions of Boeing Special Attention
Service Bulletin 747-35-2133, Revision 1,
dated November 1, 2017, except as provided
by paragraph (h) of this AD. A review of
airplane maintenance records is acceptable in
lieu of the part number inspection if the part
numbers of the oxygen mask/regulator and
stowage box can be conclusively determined
from that review.

(h) Exceptions to Service Information
Specifications

Where Boeing Special Attention Service
Bulletin 747-35-2133, Revision 1, dated
November 1, 2017, refers to or specifies
installing a new (or changed) part, for this
AD, a new or serviceable (or changed) part
is acceptable.

(i) Parts Installation Limitation

(1) For airplanes with an original certificate
of airworthiness, or an original export
certificate of airworthiness, issued on or
before the effective date of this AD: As of the
effective date of this AD, no person may
install an oxygen mask/regulator P/N
MLD20-626-1 on any airplane, except that
prior to 72 months after the effective date of
this AD, installation of P/N MLD20-626-1 is

acceptable for unscheduled maintenance as a
replacement only for another P/N MLD20—
626—1 and only into a stowage box P/N
MXP806-1. If an oxygen mask/regulator
having a part number other than P/N
MLD20-626-1 is installed, it may not be
replaced with P/N MLD20-626-1. For the
purposes of this AD, unscheduled
maintenance is defined as maintenance that
was not planned for or scheduled in advance,
such as changing a defective or unserviceable
oxygen mask at dispatch.

(2) For airplanes with an original certificate
of airworthiness or an original export
certificate of airworthiness issued after the
effective date of this AD: As of the effective
date of this AD, no person may install oxygen
mask/regulator P/N MLD20-626-1, on any
airplane.

(3) For all airplanes: As of the effective
date of this AD, no person may install oxygen
mask/regulator P/N MLD20-726-1, in
combination with any stowage box part
number that is not P/N MXP806-7, on any
airplane.

(j) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Seattle ACO Branch,
FAA, has the authority to approve AMOCs
for this AD, if requested using the procedures
found in 14 CFR 39.19. In accordance with
14 CFR 39.19, send your request to your
principal inspector or local Flight Standards
District Office, as appropriate. If sending
information directly to the manager of the
certification office, send it to the attention of
the person identified in paragraph (k)(1) of
this AD. Information may be emailed to: 9-
ANM-Seattle-ACO-AMOC-Requests@faa.gov.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(3) An AMOC that provides an acceptable
level of safety may be used for any repair,
modification, or alteration required by this
AD if it is approved by the Boeing
Commercial Airplanes Organization
Designation Authorization (ODA) that has
been authorized by the Manager, Seattle ACO
Branch, to make those findings. To be
approved, the repair method, modification
deviation, or alteration deviation must meet
the certification basis of the airplane, and the
approval must specifically refer to this AD.

(4) Except as required by paragraph (h) of
this AD: For service information that
contains steps that are labeled as RC, the
provisions of paragraphs (j)(4)(i) and (j)(4)(ii)
of this AD apply.

(i) The steps labeled as RC, including
substeps under an RC step and any figures
identified in an RC step, must be done to
comply with the AD. If a step or substep is
labeled “RC Exempt,” then the RC
requirement is removed from that step or
substep. An AMOC is required for any
deviations to RC steps, including substeps
and identified figures.

(ii) Steps not labeled as RC may be
deviated from using accepted methods in
accordance with the operator’s maintenance
or inspection program without obtaining
approval of an AMOGC, provided the RC steps,

including substeps and identified figures, can
still be done as specified, and the airplane
can be put back in an airworthy condition.

(k) Related Information

(1) For more information about this AD,
contact Susan L. Monroe, Aerospace
Engineer, Cabin Safety and Environmental
Systems Section, FAA, Seattle ACO Branch,
2200 South 216th Street, Des Moines, WA
98198; phone and fax: 206—231-3570; email:
susan.l.monroe@faa.gov.

(2) For service information identified in
this AD, contact Boeing Commercial
Airplanes, Attention: Contractual & Data
Services (C&DS), 2600 Westminster Blvd.,
MC 110-SK57, Seal Beach, CA 90740-5600;
telephone 562—-797-1717; internet https://
www.myboeingfleet.com. You may view this
referenced service information at the FAA,
Transport Standards Branch, 2200 South
216th St., Des Moines, WA. For information
on the availability of this material at the
FAA, call 206-231-3195.

Issued in Des Moines, Washington, on May
21, 2018.
James Cashdollar,

Acting Director, System Oversight Division,
Aircraft Certification Service.

[FR Doc. 2018-11426 Filed 5-29-18; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2018-0455; Product
Identifier 2017-NM-121-AD]

RIN 2120-AA64

Airworthiness Directives; Airbus
Airplanes

AGENCY: Federal Aviation

Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to supersede
Airworthiness Directive (AD) 98—18—24,
which applies to certain Airbus Model
A320 series airplanes. AD 98-18-24
requires repetitive inspections to detect
cracking in the inner flange of a certain
door frame, and corrective actions, if
necessary. AD 98—18-24 also provides
an optional terminating action for the
repetitive inspections. Since we issued
AD 98-18-24, it has been determined
that the compliance times for the
repetitive inspections must be reduced.
This proposed AD would continue to
require the repetitive inspections of the
inner flange of a certain door frame,
with reduced repetitive inspection
intervals, and corrective action if
necessary. We are proposing this AD to
address the unsafe condition on these
products.
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DATES: We must receive comments on
this proposed AD by July 16, 2018.

ADDRESSES: You may send comments,
using the procedures found in 14 CFR
11.43 and 11.45, by any of the following
methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE,
Washington, DC 20590.

e Hand Delivery: Deliver to Mail
address above between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays.

For service information identified in
this NPRM, contact Airbus,
Airworthiness Office—EIAS, 1 Rond
Point Maurice Bellonte, 31707 Blagnac
Cedex, France; telephone +33 5 61 93 36
96; fax +33 5 61 93 44 51; email
account.airworth-eas@airbus.com;
internet http://www.airbus.com. You
may view this referenced service
information at the FAA, Transport
Standards Branch, 2200 South 216th St.,
Des Moines, WA. For information on the
availability of this material at the FAA,
call 206-231-3195.

Examining the AD Docket

You may examine the AD docket on
the internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2018—
0455; or in person at the Docket
Management Facility between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Operations
office (telephone 800-647-5527) is in
the ADDRESSES section. Comments will
be available in the AD docket shortly
after receipt.

FOR FURTHER INFORMATION CONTACT:
Sanjay Ralhan, Aerospace Engineer,
International Section, Transport
Standards Branch, FAA; 2200 South
216th St., Des Moines, WA 98198;
telephone and fax 206—-231-3223.
SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposal. Send your comments to
an address listed under the ADDRESSES
section. Include “Docket No. FAA—
2018-0455; Product Identifier 2017—-
NM-121-AD” at the beginning of your
comments. We specifically invite

comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD based on those comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

We issued AD 98-18-24, Amendment
39-10740 (63 FR 49272, September 15,
1998) (““AD 98-18-24"), for certain
A320 series airplanes. AD 98—18-24 was
prompted by the results of a fatigue test
on simulated flights which revealed
cracks on the inner flange of door frame
66 at stringers 18 and 20. The cracks
were located in the gusset plate
attachment holes and were hidden by
the gusset plates. AD 98—18-24 requires
repetitive inspections to detect cracking
in the inner flange of door frame 66, and
corrective actions if necessary. AD 98—
18-24 also provides an optional
terminating action for the repetitive
inspections. We issued AD 98—-18-24 to
detect and correct fatigue cracking in
the inner flange of door frame 66, which
could result in reduced structural
integrity of the airplane.

Since we issued AD 98-18-24, based
on the results from a full scale fatigue
test, it has been determined that the
repetitive inspection intervals must be
reduced.

The European Aviation Safety Agency
(EASA), which is the Technical Agent
for the Member States of the European
Union, has issued EASA Airworthiness
Directive 2017-0128, dated July 24,
2017 (referred to after this as the
Mandatory Continuing Airworthiness
Information, or “the MCAI”), to correct
an unsafe condition for certain Airbus
Model A320-211 and A320-231
airplanes. The MCAI states:

During fatigue test on simulated flights,
cracks developed on the inner flange of door
frame 66 at stringer 18 and 20 positions.
These cracks were located in the gusset plate
attachment holes and were hidden by the
plates.

This condition, if not detected and
corrected, could affect the structural integrity
of the fuselage.

To address this potential unsafe condition,
Airbus issued Service Bulletin (SB) A320—
53-1071, later revised, to provide
instructions to inspect and repair the gusset
plate attachment holes at frame 66, at
stringers 18, 20 and 22 both left hand (LH)
and right hand (RH) side of the fuselage
(hereafter collectively referred to as “the
attachment holes” in this [EASA] AD), and

[Airbus] SB A320-53-1072, providing
instructions for reworking of the attachment
holes.

Consequently, DGAC France issued
[French] AD 1996-234—087, later revised
[which corresponds to FAA AD 98-18-24],
requiring repetitive inspections and,
depending on findings, repair of the
attachment holes, and including reference to
a reworking procedure, which constitutes
optional terminating action for the repetitive
inspections of the attachment holes.

Since that [French] AD was issued, based
on results from a full scale fatigue test, it was
determined that the inspection intervals must
be reduced. Airbus issued SB A320-53-1071
Revision 03, modifying the inspection
threshold and intervals, and not changing the
inspection instructions.

For the reason described above, this
[EASA] AD retains the requirement of DGAC
France AD 1996—234—-087 R1, which is
superseded, and requires reduction of the
repetitive inspection interval.

You may examine the MCAI in the
AD docket on the internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2018—
0455.

Related Service Information Under 1
CFR Part 51

Airbus has issued Service Bulletin
A320-53-1071, Revision 03, dated July
20, 2017. This service information
describes procedures for detailed
inspections of the gusset plate
attachment holes at door frame 66 for
cracking and corrective action.

Airbus also issued Service Bulletin
A320-53-1072, Revision 02, dated May
5, 2016. This service information
describes procedures for modification of
the gusset frame attachment at door
frame 66.

This service information is reasonably
available because the interested parties
have access to it through their normal
course of business or by the means
identified in the ADDRESSES section.

FAA’s Determination and Requirements
of This Proposed AD

This product has been approved by
the aviation authority of another
country, and is approved for operation
in the United States. Pursuant to our
bilateral agreement with the State of
Design Authority, we have been notified
of the unsafe condition described in the
MCALI and service information
referenced above. We are proposing this
AD because we evaluated all pertinent
information and determined an unsafe
condition exists and is likely to exist or
develop on other products of the same
type design.

Costs of Compliance

We estimate that this proposed AD
affects 3 airplanes of U.S. registry.


mailto:account.airworth-eas@airbus.com
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.airbus.com

24692

Federal Register/Vol. 83, No. 104/ Wednesday, May 30, 2018 /Proposed Rules

The actions required by AD 98-18-24,
and retained in this proposed AD take
about 8 work-hours per product, at an
average labor rate of $85 per work-hour.
Based on these figures, the estimated
cost of the actions that are required by
AD 98-18-24 is $680 per product.

We estimate that it would take about
19 work-hours per product to comply
with the basic requirements of this
proposed AD. The average labor rate is
$85 per work-hour. Based on these
figures, we estimate the cost of this
proposed AD on U.S. operators to be
$4,845, or $1,615 per product.

We have received no definitive data
that would enable us to provide cost
estimates for the on-condition actions
specified in this proposed AD.

In addition, we estimate that the
optional terminating action would take
about 20 work-hours per product, at an
average labor rate of $85 per work-hour.
Required parts costs would be about
$60. Based on these figures, the
estimated cost of the optional
terminating action would be $1,760 per
product.

We also estimate that it would take
about 1 work-hour per product to
comply with the proposed reporting
requirement in this proposed AD. The
average labor rate is $85 per hour. Based
on these figures, we estimate the cost of
reporting the inspection results on U.S.
operators to be $255, or $85 per product.

Paperwork Reduction Act

A federal agency may not conduct or
sponsor, and a person is not required to
respond to, nor shall a person be subject
to penalty for failure to comply with a
collection of information subject to the
requirements of the Paperwork
Reduction Act unless that collection of
information displays a current valid
OMB control number. The control
number for the collection of information
required by this AD is 2120—0056. The
paperwork cost associated with this AD
has been detailed in the Costs of
Compliance section of this document
and includes time for reviewing
instructions, as well as completing and
reviewing the collection of information.
Therefore, all reporting associated with
this AD is mandatory. Comments
concerning the accuracy of this burden
and suggestions for reducing the burden
should be directed to the FAA at 800
Independence Ave. SW, Washington,
DC 20591, ATTN: Information
Collection Clearance Officer, AES-200.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of

the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

This AD is issued in accordance with
authority delegated by the Executive
Director, Aircraft Certification Service,
as authorized by FAA Order 8000.51C.
In accordance with that order, issuance
of ADs is normally a function of the
Compliance and Airworthiness
Division, but during this transition
period, the Executive Director has
delegated the authority to issue ADs
applicable to transport category
airplanes to the Director of the System
Oversight Division.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

1. Is not a “‘significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule”” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979);

3. Will not affect intrastate aviation in
Alaska; and

4. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by
removing Airworthiness Directive (AD)
98-18-24 Amendment 39-10740 (63 FR
49272, September 15, 1998), and adding
the following new AD:

Airbus: Docket No. FAA-2018-0455; Product
Identifier 2017-NM-121-AD.

(a) Comments Due Date

We must receive comments by July 16,
2018.

(b) Affected ADs

This AD replaces AD 98—-18-24
Amendment 39-10740 (63 FR 49272,
September 15, 1998) (“AD 98-18-24").

(c) Applicability

This AD applies to Airbus Model A320—
211 and Model A320-231 airplanes,
certificated in any category, serial numbers

0029, 0045, 0046, 0049 through 0057
inclusive, 0059, 0064, and 0065.

(d) Subject

Air Transport Association (ATA) of
America Code 53, Fuselage.

(e) Reason

This AD was prompted by a report of
cracks on the inner flange of door frame 66
at stringer 18 and 20 positions and by the
results of a full scale fatigue test that
indicated the intervals for the repetitive
inspections required by AD 98-18—24 must
be reduced. We are issuing this AD to detect
and correct fatigue cracking in the inner
flange of door frame 66, which could result
in reduced structural integrity of the
airplane.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Retained Eddy Current Inspection, With
No Changes

This paragraph restates the requirements of
paragraph (a) of AD 98-18-24, with no
changes. For Model A320 series airplanes on
which Airbus Modification 21778 (reference
Airbus Service Bulletin A320-53-1072,
dated November 7, 1995, as revised by
Change Notice 0A, dated July 5, 1996) has
not been accomplished: Prior to the
accumulation of 20,000 total flight cycles, or
within 1 year after October 20, 1998 (the
effective date of AD 98—18-24), whichever
occurs later: Perform a rotating probe eddy
current inspection to detect cracking around
the edges of the gusset plate attachment holes
of the inner flange of door frame 66, left and
right, at stringer positions P18, P20, and P22,
in accordance with Airbus Service Bulletin
A320-53-1071, dated November 7, 1995, as
revised by Change Notice 0A, dated July 5,
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1996. If any crack is detected, prior to further
flight, repair in accordance with a method
approved by the Manager, International
Section, Transport Standards Branch, FAA.
Repeat the inspection thereafter at intervals
not to exceed 20,000 flight cycles.

(h) Retained Optional Terminating Action,
With No Changes

This paragraph restates the optional
terminating action of paragraph (b) of AD 98—
18-24, with no changes. Modification of the
gusset plate attachment holes of the inner

flange of door frame 66, left and right (Airbus
Modification 21778), in accordance with
Airbus Service Bulletin A320-53-1072,
dated November 7, 1995, as revised by
Change Notice 0A, dated July 5, 1996,
constitutes terminating action for the
repetitive inspection requirements of
paragraph (g) of this AD.

(i) New Requirement of This AD: Repetitive
Inspections

At the applicable compliance time
specified in figure 1 to paragraph (i) of this

AD, do a rotating probe eddy current
inspection to detect cracking around the
edges of the gusset plate attachment holes of
the inner flange of door frame 66, left and
right, in accordance with the
Accomplishment Instructions of Airbus
Service Bulletin A320-53-1071, Revision 03,
dated July 20, 2017. Repeat the inspection
thereafter at intervals not to exceed 10,900
flight cycles.

Figure 1 to paragraph (i) of this AD — /nitial Compliance Times

Airplane Condition

(Number of rotating probe eddy current
inspections completed prior to the
effective date of this AD using Airbus
Service Bulletin A320-53-1071.)

Initial Compliance Time

None

Before exceeding 39,000 flight cycles
since the airplane’s first flight.

One rotating probe eddy current
inspection completed

Before exceeding 39,000 flight cycles
since the airplane’s first flight, or within
1,500 flight cycles after the effective date
of this AD, whichever occurs later, but
before exceeding 20,000 flight cycles
since completion of the first rotating
probe eddy current inspection

Two rotating probe eddy current
inspections completed

occurs later.

Within 10,900 flight cycles since
completion of the most recent rotating
probe eddy current inspection, or before
exceeding 49,900 flight cycles, whichever
occurs first; or within 30 days after the
effective date of this AD; whichever

(j) Corrective Actions

(1) If, during any inspection required by
paragraph (i) of this AD, any crack is found
on a gusset plate attachment hole: Before
further flight, repair the affected attachment
hole, in accordance with the
Accomplishment Instructions of Airbus
Service Bulletin A320-53—-1071, Revision 03,
dated July 20, 2017, except as required by
paragraph (n) of this AD.

(2) If, during any inspection required by
paragraph (i) of this AD, any crack is found
on any other hole of the gusset plate: Before
further flight, contact the Manager,
International Section, Transport Standards
Branch, FAA; or the European Aviation
Safety Agency (EASA); or Airbus’s EASA
Design Organization Approval (DOA); for
approved repair instructions and accomplish
those instructions accordingly. If approved

by the DOA, the approval must include the
DOA-authorized signature.

(k) Terminating Action for This AD

(1) Repair of an attachment hole area as
required by paragraph (j)(1) of this AD
terminates the repetitive inspections required
by paragraph (i) of this AD for that
attachment hole area on that airplane only.

(2) Repair of any other hole of the gusset
plate, as required by paragraph (j)(2) of this
AD, does not terminate the repetitive
inspections required by paragraph (i) of this
AD for that airplane, unless specified
otherwise in the repair instructions provided
by the Manager, International Section,
Transport Standards Branch, FAA; or the
EASA; or Airbus’s EASA DOA.

(3) Accomplishing the initial inspection
required by paragraph (i) of this AD

terminates the inspections required by
paragraph (g) of this AD.

(1) Optional Modification

Modification of the gusset plate attachment
holes of the inner flange of door frame 66, left
and right, in accordance with the
Accomplishment Instructions of Airbus
Service Bulletin A320-53-1072, Revision 02,
dated May 5, 2016, terminates the repetitive
inspections required by paragraph (i) of this
AD for that airplane.

(m) Reporting

Report the results of the inspection
required by paragraph (i) of this AD that are
done on or after the effective date of this AD
to Airbus Service Bulletin Reporting Online
Application on Airbus World (https://
wa3.airbus.com/), or submit the results to
Airbus in accordance with the instructions of
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Airbus Service Bulletin A320-53-1071,
Revision 03, dated July 20, 2017. Submit the
report within 30 days after accomplishing the
inspection required by paragraph (i) of this
AD. The report must include the inspection
results, a description of any discrepancies
found, the airplane serial number, and the
number of landings and flight hours on the
airplane. If operators have reported findings
as part of obtaining any corrective actions
approved by the EASA DOA, operators are
not required to report those findings as
specified in this paragraph.

(n) Service Information Exception

Where Airbus Service Bulletin A320-53—
1071, Revision 03, dated July 20, 2017,
specifies to contact Airbus for appropriate
action, and specifies that action as “RC”
(Required for Compliance): Before further
flight, accomplish corrective actions in
accordance with the procedures specified in
paragraph (q)(2) of this AD.

(o) Credit for Previous Actions

(1) This paragraph provides credit for
actions required by paragraph (i) of this AD,
if those actions were performed before the
effective date of this AD using Airbus Service
Bulletin A320-53-1071, Revision 01, dated
July 4, 2002; or Airbus Service Bulletin
A320-53-1071, Revision 02, dated May 5,
2016.

(2) This paragraph provides credit for
actions identified in paragraph (1) of this AD,
if those actions were performed before the
effective date of this AD using Airbus Service
Bulletin A320-53-1072, dated November 7,
1995, as revised by Change Notice 0A, dated
July 5, 1996; or Airbus Service Bulletin
A320-53-1072, Revision 01, dated July 4,
2002.

(p) Paperwork Reduction Act Burden
Statement

A federal agency may not conduct or
sponsor, and a person is not required to
respond to, nor shall a person be subject to
a penalty for failure to comply with a
collection of information subject to the
requirements of the Paperwork Reduction
Act unless that collection of information
displays a current valid OMB Control
Number. The OMB Control Number for this
information collection is 2120-0056. Public
reporting for this collection of information is
estimated to be approximately 1 hour per
response, including the time for reviewing
instructions, completing and reviewing the
collection of information. All responses to
this collection of information are mandatory.
Comments concerning the accuracy of this
burden and suggestions for reducing the
burden should be directed to the FAA at: 800
Independence Ave. SW, Washington, DC
20591, Attn: Information Collection
Clearance Officer, AES—200.

(q) Other FAA AD Provisions

(1) Alternative Methods of Compliance
(AMOCs): The Manager, International
Section, Transport Standards Branch, FAA,
has the authority to approve AMOCs for this
AD, if requested using the procedures found
in 14 CFR 39.19. In accordance with 14 CFR
39.19, send your request to your principal
inspector or local Flight Standards District

Office, as appropriate. If sending information
directly to the International Section, send it
to the attention of the person identified in
paragraph (r)(2) of this AD. Information may
be emailed to: 9-ANM-116-AMOC-
REQUESTS@faa.gov.

(i) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(i) AMOCGs approved previously for AD
98-18-24 are approved as AMOG:s for the
corresponding provisions of this AD.

(2) Contacting the Manufacturer: As of the
effective date of this AD, for any requirement
in this AD to obtain corrective actions from
a manufacturer, the action must be
accomplished using a method approved by
the Manager, International Section, Transport
Standards Branch, FAA; or the EASA; or
Airbus’s EASA DOA. If approved by the
DOA, the approval must include the DOA-
authorized signature.

(3) Required for Compliance (RC): Except
as required by paragraph (n) of this AD: If
any service information contains procedures
or tests that are identified as RC, those
procedures and tests must be done to comply
with this AD; any procedures or tests that are
not identified as RC are recommended. Those
procedures and tests that are not identified
as RC may be deviated from using accepted
methods in accordance with the operator’s
maintenance or inspection program without
obtaining approval of an AMOC, provided
the procedures and tests identified as RC can
be done and the airplane can be put back in
an airworthy condition. Any substitutions or
changes to procedures or tests identified as
RC require approval of an AMOC.

(r) Related Information

(1) Refer to Mandatory Continuing
Airworthiness Information (MCAI) EASA AD
2017-0128, dated July 24, 2017, for related
information. This MCAI may be found in the
AD docket on the internet at http://
www.regulations.gov by searching for and
locating Docket No. FAA-2018-0455.

(2) For more information about this AD,
contact Sanjay Ralhan, Aerospace Engineer,
International Section, Transport Standards
Branch, FAA; 2200 South 216th St., Des
Moines, WA 98198; telephone and fax 206—
231-3223.

(3) For service information identified in
this AD, contact Airbus, Airworthiness
Office—EIAS, 1 Rond Point Maurice
Bellonte, 31707 Blagnac Cedex, France;
telephone +33 5 61 93 36 96; fax +33 5 61
93 44 51; email account.airworth-eas@
airbus.com; internet http://www.airbus.com.
You may view this service information at the
FAA, Transport Standards Branch, 2200
South 216th St., Des Moines, WA. For
information on the availability of this
material at the FAA, call 206-231-3195.

Issued in Des Moines, Washington, on May
21, 2018.
James Cashdollar,

Acting Director, System Oversight Division,
Aircraft Certification Service.

[FR Doc. 2018-11421 Filed 5-29-18; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2018-0453; Product
Identifier 2018-NM-028—-AD]

RIN 2120-AA64

Airworthiness Directives; Bombardier,
Inc., Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for certain
Bombardier, Inc., Model DHC-8-400
series airplanes. This proposed AD was
prompted by reports of the nose landing
gear (NLG) locking in a partially
extended position due to loose bushings
on the lock link of the NLG locking
mechanism. This proposed AD would
require inspecting the bushings and the
lower lock link of the NLG for
discrepancies, and corrective actions if
necessary. We are proposing this AD to
address the unsafe condition on these
products.

DATES: We must receive comments on
this proposed AD by July 16, 2018.

ADDRESSES: You may send comments,
using the procedures found in 14 CFR
11.43 and 11.45, by any of the following
methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202—493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE,
Washington, DC 20590.

e Hand Delivery: Deliver to Mail
address above between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays.

For service information identified in
this NPRM, contact Bombardier, Inc., Q-
Series Technical Help Desk, 123 Garratt
Boulevard, Toronto, Ontario M3K 1Y5,
Canada; telephone: 416—-375-4000; fax:
416-375—-4539; email: thd.qseries@
aero.bombardier.com; internet: http://
www.bombardier.com. You may view
this service information at the FAA,
Transport Standards Branch, 2200
South 216th St., Des Moines, WA. For
information on the availability of this
material at the FAA, call 206-231-3195.

Examining the AD Docket

You may examine the AD docket on
the internet at http://
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www.regulations.gov by searching for
and locating Docket No. FAA-2018—
0453; or in person at the Docket
Management Facility between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this NPRM, the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Operations office (telephone
800—-647-5527) is in the ADDRESSES
section. Comments will be available in
the AD docket shortly after receipt.

FOR FURTHER INFORMATION CONTACT:
Cesar Gomez, Aerospace Engineer,
Airframe and Mechanical Systems
Section, New York ACO Branch, FAA,
1600 Stewart Avenue, Suite 410,
Westbury, NY 11590; telephone 516—
228-7318; fax 516—794-5531.

SUPPLEMENTARY INFORMATION:
Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposal. Send your comments to
an address listed under the ADDRESSES
section. Include “Docket No. FAA—
2018-0453; Product Identifier 2018—
NM-028-AD” at the beginning of your
comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this NPRM. We will consider
all comments received by the closing
date and may amend this NPRM based
on those comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each

substantive verbal contact we receive
about this NPRM.

Discussion

Transport Canada Civil Aviation
(TCCA), which is the aviation authority
for Canada, has issued Canadian AD
CF-2018-01, dated January 24, 2018
(referred to after this as the Mandatory
Continuing Airworthiness Information,
or “the MCAI”), to correct an unsafe
condition for certain Bombardier, Inc.,
Model DHC-8-400 series airplanes. The
MCAI states:

A landing incident took place whereby the
aeroplane’s nose landing gear (NLG) was
locked in a partially-extended position,
leading to gear collapse upon NLG touch
down. The investigation revealed that the
NLG was locked in this position due to the
bushings on the lock link of the NLG locking
mechanism becoming loose. This condition
was present due to insufficient interference
fit which resulted in some bushing outer
diameter wear and fretting. A dislodged
bushing will also cause the bushing sealant
to break. Broken sealant allows moisture
ingress and corrosion that can accelerate free
play buildup. Excessive free play at the lock
link can result in the inability to fully retract
or deploy the NLG, resulting in a risk of NLG
collapse on landing.

Bombardier Inc. has developed an
inspection to identify and correct this
condition. This [Canadian] AD requires a
repetitive inspection and corrective actions
based on the inspection findings.

Discrepancies include any signs of
migration of the bushings, broken or
missing edge sealant, diagonal paint
cracks on the sealant, and paint stripe
misalignment. You may examine the
MCATI in the AD docket on the internet
at http://www.regulations.gov by

ESTIMATED COSTS

searching for and locating Docket No.
FAA-2018-0453.

Related Service Information Under 1
CFR Part 51

Bombardier has issued Service
Bulletin 84—-32-153, dated September
22, 2017. The service information
describes procedures for a visual
inspection of the bushings and the
lower lock link of the NLG for
discrepancies. The service bulletin also
describes procedures for repair or
replacement of the lock link if any
discrepancy is found. This service
information is reasonably available
because the interested parties have
access to it through their normal course
of business or by the means identified
in the ADDRESSES section.

FAA’s Determination and Requirements
of This Proposed AD

This product has been approved by
the aviation authority of another
country, and is approved for operation
in the United States. Pursuant to our
bilateral agreement with the State of
Design Authority, we have been notified
of the unsafe condition described in the
MCALI and service information
referenced above. We are proposing this
AD because we evaluated all pertinent
information and determined an unsafe
condition exists and is likely to exist or
develop on other products of the same
type design.

Costs of Compliance

We estimate that this proposed AD
affects 82 airplanes of U.S. registry.

We estimate the following costs to
comply with this proposed AD:

Action

Labor cost

Parts cost

Cost per product Cost on U.S. operators

Inspection

spection cycle.

2 work-hours x $85 per hour =

$170 per in- $0

$170 per inspection
cycle.

$13,940 per inspection
cycle.

We have received no definitive data
that would enable us to provide cost
estimates for the on-condition actions
specified in this proposed AD.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701:

“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

This proposed AD is issued in
accordance with authority delegated by
the Executive Director, Aircraft
Certification Service, as authorized by
FAA Order 8000.51C. In accordance

with that order, issuance of ADs is
normally a function of the Compliance
and Airworthiness Division, but during
this transition period, the Executive
Director has delegated the authority to
issue ADs applicable to transport
category airplanes to the Director of the
System Oversight Division.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on

the relationship between the national
Government and the States, or on the
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distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979);

3. Will not affect intrastate aviation in
Alaska; and

4. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701,

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

Bombardier, Inc.: Docket No. FAA-2018—

0453; Product Identifier 2018-NM—-028—
AD.

(a) Comments Due Date

We must receive comments by July 16,
2018.

(b) Affected ADs

None.
(c) Applicability

This AD applies to Bombardier, Inc.,
Model DHC-8-400, —401, and —402

airplanes, certificated in any category, serial
numbers 4001 and subsequent.

(d) Subject

Air Transport Association (ATA) of
America Code 32, Landing gear.

(e) Reason

This AD was prompted by reports of the
nose landing gear (NLG) locking in a partially
extended position due to loose bushings on
the lock link of the NLG locking mechanism.
We are issuing this AD to detect and correct
excessive free play at the lock link of the
NLG locking mechanism, and consequent
inability to fully retract or deploy the NLG,
which could result in collapse of the NLG
and affect the safe landing of the airplane.

() Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Repetitive Inspections and Corrective
Actions

Do a general visual inspection of the
bushings and the lower lock link of the NLG
locking mechanism for discrepancies, at the
applicable time specified in paragraph (g)(1)
or (g)(2) of this AD, in accordance with the
Accomplishment Instructions of Bombardier
Service Bulletin 84-32-153, dated September
22, 2017. If any discrepancy is found, before
further flight, repair or replace the lower lock
link, as applicable. Repeat the inspection
thereafter at intervals not to exceed 1,600
flight cycles.

(1) For airplanes on which all NLG lower
lock links have accumulated 7,200 or fewer
total flight cycles as of the effective date of
this AD: Before the accumulation of 8,000
total flight cycles.

(2) For airplanes on which any NLG lower
lock link has accumulated more than 7,200
total flight cycles as of the effective date of
this AD: Within 800 flight cycles after the
effective date of this AD.

(h) Other FAA AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, New York ACO
Branch, FAA, has the authority to approve
AMOCG:s for this AD, if requested using the
procedures found in 14 CFR 39.19. In
accordance with 14 CFR 39.19, send your
request to your principal inspector or local
Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the New York ACO Branch,
send it to ATTN: Program Manager,
Continuing Operational Safety, FAA, New
York ACO Branch, 1600 Stewart Avenue,
Suite 410, Westbury, NY 11590; telephone
516—228-7300; fax 516—794-5531. Before
using any approved AMOG, notify your
appropriate principal inspector, or lacking a
principal inspector, the manager of the local
flight standards district office/certificate
holding district office.

(2) Contacting the Manufacturer: For any
requirement in this AD to obtain corrective
actions from a manufacturer, the action must
be accomplished using a method approved
by the Manager, New York ACO Branch,
FAA; or Transport Canada Civil Aviation
(TCCA); or TCCA Design Approval
Organization (DAO). If approved by the DAO,
the approval must include the DAO-
authorized signature.

(i) Related Information

(1) Refer to Mandatory Continuing
Airworthiness Information (MCAI) Canadian
AD CF-2018-01, dated January 24, 2018, for
related information. This MCAI may be
found in the AD docket on the internet at
http://www.regulations.gov by searching for
and locating Docket No. FAA-2018-0453.

(2) For more information about this AD,
Cesar Gomez, Aerospace Engineer, Airframe
and Mechanical Systems Section, New York
ACO Branch, FAA, 1600 Stewart Avenue,

Suite 410, Westbury, NY 11590; telephone
516-228-7318; fax 516—794-5531.

(3) For service information identified in
this AD, contact Bombardier, Inc., Q-Series
Technical Help Desk, 123 Garratt Boulevard,
Toronto, Ontario M3K 1Y5, Canada;
telephone: 416—-375-4000; fax: 416—375—
4539; email: thd.qseries@
aero.bombardier.com; internet: http://
www.bombardier.com. You may view this
service information at the FAA, Transport
Standards Branch, 2200 South 216th St., Des
Moines, WA. For information on the
availability of this material at the FAA, call
206-231-3195.

Issued in Des Moines, Washington, on May
14, 2018.
Michael Kaszycki,

Acting Director, System Oversight Division,
Aircraft Certification Service.

[FR Doc. 2018-11430 Filed 5-29-18; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF JUSTICE

Drug Enforcement Administration

21 CFR Part 1308
[Docket No. DEA-479]

Schedules of Controlled Substances:
Temporary Placement of NM2201, 5F-
AB-PINACA, 4-CN-CUMYL-BUTINACA,
MMB-CHMICA and 5F-CUMYL-P7AICA
Into Schedule |

AGENCY: Drug Enforcement
Administration, Department of Justice.
ACTION: Proposed amendment; notice of
intent.

SUMMARY: The Acting Administrator of
the Drug Enforcement Administration is
issuing this notice of intent to publish

a temporary order to schedule the
synthetic cannabinoids, Naphthalen-1-
yl 1-(5-fluoropentyl)-1H-indole-3-
carboxylate (trivial name: NM2201;
CBL2201); N-(1-amino-3-methyl-1-
oxobutan-2-yl)-1-(5-fluoropentyl)-1H-
indazole-3-carboxamide (trivial name:
5F-AB-PINACA); 1-(4-cyanobutyl)-N-(2-
phenylpropan-2-yl)-1H-indazole-3-
carboxamide (trivial name: 4-CN-
CUMYL-BUTINACA; 4-cyano-CUMYL-
BUTINACA; 4-CN-CUMYL BINACA;
CUMYL-4CN-BINACA; SGT-78); methyl
2-(1-(cyclohexylmethyl)-1H-indole-3-
carboxamido)-3-methylbutanoate (trivial
names: MMB-CHMICA, AMB-CHMICA);
and 1-(5-fluoropentyl)-N-(2-
phenylpropan-2-yl)-1H-pyrrolo[2,3-
blpyridine-3-carboxamide (trivial name:
5F-CUMYL-P7AICA), in schedule I.
This action is based on a finding by the
Acting Administrator that the placement
of these synthetic cannabinoids in
schedule I of the Controlled Substances
Act (CSA) is necessary to avoid an
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imminent hazard to the public safety.
When it is issued, the temporary
scheduling order will impose regulatory
requirements under the CSA on the
manufacture, distribution, reverse
distribution, possession, importation,
exportation, research, and conduct of
instructional activities, and chemical
analysis of these synthetic
cannabinoids, as well as administrative,
civil, and criminal remedies with
respect to persons who fail to comply
with such requirements or otherwise
violate the CSA with respect to these
substances.

DATES: May 30, 2018,

FOR FURTHER INFORMATION CONTACT:
Michael J. Lewis, Diversion Control
Division, Drug Enforcement
Administration; Mailing Address: 8701
Morrissette Drive, Springfield, Virginia
22152; Telephone: (202) 598-6812.
SUPPLEMENTARY INFORMATION: This
notice of intent contained in this
document is issued pursuant to the
temporary scheduling provisions of 21
U.S.C. 811(h). The Drug Enforcement
Administration (DEA) intends to issue a
temporary scheduling order (in the form
of a temporary amendment) placing
NM2201, 5F-AB-PINACA, 4-CN-
CUMYL-BUTINACA, MMB-CHMICA
and 5F-CUMYL-P7AICA in schedule I of
the Controlled Substances Act.* The
temporary scheduling order will be
published in the Federal Register on or
after June 29, 2018.

Legal Authority

Section 201 of the Controlled
Substances Act (CSA), 21 U.S.C. 811,
provides the Attorney General with the
authority to temporarily place a
substance in schedule I of the CSA for
two years without regard to the
requirements of 21 U.S.C. 811(b) if he
finds that such action is necessary to
avoid an imminent hazard to the public
safety. 21 U.S.C. 811(h)(1). In addition,
if proceedings to control a substance
permanently are initiated under 21
U.S.C. 811(a)(1) while the substance is
temporarily controlled under section
811(h), the Attorney General may
extend the temporary scheduling for up
to one year. 21 U.S.C. 811(h)(2).

Where the necessary findings are
made, a substance may be temporarily
scheduled if it is not listed in any other
schedule under section 202 of the CSA,
21 U.S.C. 812, or if there is no
exemption or approval in effect for the

1 Though DEA has used the term “final order”
with respect to temporary scheduling orders in the
past, this notice of intent adheres to the statutory
language of 21 U.S.C. 811(h), which refers to a
“temporary scheduling order.” No substantive
change is intended.

substance under section 505 of the
Federal Food, Drug, and Cosmetic Act
(FDCA), 21 U.S.C. 355. 21 U.S.C.
811(h)(1); 21 CFR part 1308. The
Attorney General has delegated
scheduling authority under 21 U.S.C.
811 to the Administrator of the DEA. 28
CFR 0.100.

Background

Section 201(h)(4) of the CSA, 21
U.S.C. 811(h)(4), requires the
Administrator to notify the Secretary of
the Department of Health and Human
Services (HHS) of his intention to
temporarily place a substance in
schedule I of the CSA.2 The Acting
Administrator transmitted notice of his
intent to place NM2201, 5F-AB-
PINACA, 4-CN-CUMYL-BUTINACA,
MMB-CHMICA and 5F-CUMYL-P7AICA
in schedule I on a temporary basis to the
Assistant Secretary for Health of HHS by
letter dated March 9, 2018. The
Assistant Secretary responded to this
notice of intent by letter dated March
27, 2018, and advised that based on a
review by the Food and Drug
Administration (FDA), there are
currently no approved new drug
applications or active investigational
new drug applications for NM2201, 5F-
AB-PINACA, 4-CN-CUMYL-
BUTINACA, MMB-CHMICA and 5F-
CUMYL-P7AICA. The Assistant
Secretary also stated that the HHS has
no objection to the temporary placement
of NM2201, 5F-AB-PINACA, 4-CN-
CUMYL-BUTINACA, MMB-CHMICA
and 5F-CUMYL-P7AICA in schedule I of
the CSA. NM2201, 5F-AB-PINACA, 4-
CN-CUMYL-BUTINACA, MMB-
CHMICA and 5F-CUMYL-P7AICA are
not currently listed in any schedule
under the CSA, and no exemptions or
approvals are in effect for NM2201, 5F-
AB-PINACA, 4-CN-CUMYL-
BUTINACA, MMB-CHMICA and 5F-
CUMYL-P7AICA under section 505 of
the FDCA, 21 U.S.C. 355.

To find that placing a substance
temporarily in schedule I of the CSA is
necessary to avoid an imminent hazard
to the public safety, the Administrator is
required to consider three of the eight
factors set forth in 21 U.S.C. 811(c): The
substance’s history and current pattern
of abuse; the scope, duration and
significance of abuse; and what, if any,

2 As discussed in a memorandum of
understanding entered into by the Food and Drug
Administration (FDA) and the National Institute on
Drug Abuse (NIDA), the FDA acts as the lead agency
within the HHS in carrying out the Secretary’s
scheduling responsibilities under the CSA, with the
concurrence of NIDA. 50 FR 9518, Mar. 8, 1985.
The Secretary of the HHS has delegated to the
Assistant Secretary for Health of the HHS the
authority to make domestic drug scheduling
recommendations. 58 FR 35460, July 1, 1993.

risk there is to the public health. 21
U.S.C. 811(h)(3). Consideration of these
factors includes actual abuse, diversion
from legitimate channels, and
clandestine importation, manufacture,
or distribution. 21 U.S.C. 811(h)(3).

A substance meeting the statutory
requirements for temporary scheduling
may only be placed in schedule I. 21
U.S.C. 811(h)(1). Substances in schedule
I are those that have a high potential for
abuse, no currently accepted medical
use in treatment in the United States,
and a lack of accepted safety for use
under medical supervision. 21 U.S.C.
812(b)(1).

Synthetic Cannabinoids

The illicit use of the synthetic
cannabinoids (SCs) has continued
throughout the United States, resulting
in severe adverse effects, overdoses and
deaths. While new SCs continue to
emerge on the illicit market, some
substances identified at their peak in
previous years have continued to be
abused by the user population.

SCs are substances synthesized in
laboratories that mimic the biological
effects of delta-9-tetrahydrocannabinol
(THC), the main psychoactive ingredient
in marijuana. SCs were introduced on
the designer drug market in several
European countries as ‘herbal incense”
before the initial encounter in the
United States by U.S. Customs and
Border Protection (CBP) in November
2008. From 2009 to the present, misuse
of SCs has increased in the United
States with law enforcement encounters
describing SCs applied onto plant
material and in other designer drug
products intended for human
consumption. Hospital reports,
scientific publications and/or law
enforcement reports demonstrate that
NM2201, 5F-AB-PINACA, 4-CN-
CUMYL-BUTINACA, MMB-CHMICA
and 5F-CUMYL-P7AICA and their
associated designer drug products are
abused for their psychoactive
properties. As with many generations of
SCs encountered since 2009, the abuse
of NM2201, 5F-AB-PINACA, 4-CN-
CUMYL-BUTINACA, MMB-CHMICA
and 5F-CUMYL-P7AICA is impacting or
will negatively impact communities.

As observed by the DEA and CBP, SCs
originate from foreign sources, such as
China. Bulk powder substances are
smuggled via common carrier into the
United States and find their way to
clandestine designer drug product
manufacturing operations located in
residential neighborhoods, garages,
warehouses, and other similar
destinations throughout the country.
According to online discussion boards
and law enforcement encounters,
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spraying or mixing the SCs with plant
material provides a vehicle for the most
common route of administration—
smoking (using a pipe, a water pipe, or
rolling the drug-laced plant material in
cigarette papers).

NM2201, 5F-AB-PINACA, 4-CN-
CUMYL-BUTINACA, MMB-CHMICA
and 5F-CUMYL-P7AICA have no
accepted medical use in the United
States. Use of NM2201, 5F-AB-PINACA
and 4-CN-CUMYL-BUTINACA has been
reported to result in adverse effects in
humans in the United States. In
addition, NM2201, 5F-AB-PINACA,
4-CN-CUMYL-BUTINACA and MMB-
CHMICA have been seized by law
enforcement in the United States. Use of
5F-CUMYL-P7AICA has not been
documented in the United States yet,
but its use has been reported to result
in serious adverse events, including
death, in other countries. Use of other
SCs has resulted in signs of addiction
and withdrawal. Based on the
pharmacological similarities between
NM2201, 5F-AB-PINACA, 4-CN-
CUMYL-BUTINACA, MMB-CHMICA
and 5F-CUMYL-P7AICA and other SCs,
they are likely to produce signs of
addiction and withdrawal similar to
those produced by other SCs.

NM2201, 5F-AB-PINACA, 4-CN-
CUMYL-BUTINACA, MMB-CHMICA
and 5F-CUMYL-P7AICA are SCs that
have pharmacological effects similar to
the schedule I hallucinogen THC and
other temporarily and permanently
controlled schedule I SCs. In addition,
the misuse of NM2201, 5F-AB-PINACA
and 4-CN-CUMYL-BUTINACA has been
associated with multiple overdoses
requiring emergency medical
intervention in the United States. With
no approved medical use and limited
safety or toxicological information,
NM2201, 5F-AB-PINACA, 4-CN-
CUMYL-BUTINACA, MMB-CHMICA
and 5F-CUMYL-P7AICA have emerged
on the designer drug market, and the
abuse or trafficking of these substances
for their psychoactive properties is
concerning.

Factor 4. History and Current Pattern of
Abuse

Synthetic cannabinoids have been
developed by researchers over the last
30 years as tools for investigating the
endocannabinoid system (e.g.,
determining CB1 and CB2 receptor
activity). The first encounter of SCs
intended for illicit use within the
United States occurred in November
2008 by CBP. Since then, the popularity
of SCs as product adulterants and
objects of abuse has increased as
evidenced by law enforcement seizures,

public health information, and media
reports.

Numerous SCs have been identified as
product adulterants, and law
enforcement has seized bulk amounts of
these substances. As successive
generations of SCs have been identified
and included within schedule I, illicit
distributors have developed new SC
substances that vary only by slight
modifications to their chemical
structure while retaining
pharmacological effects related to their
abuse potential. These substances and
products laced with these substances
are marketed under the guise of “herbal
incense” and promoted as a ““legal high”
with a disclaimer that they are “not for
human consumption.” Thus, after
section 1152 of the Food and Drug
Administration Safety and Innovation
Act (FDASIA), Public Law 112-144,
placed cannabimimetic agents and 26
specific substances in schedule I, law
enforcement documented the emergence
of new SCs, including UR-144, XLR11,
AKB48, PB-22, 5F-PB-22, AB-
FUBINACA, and ADB-PINACA. After
these substances were temporarily
scheduled (78 FR 28735, 79 FR 7577),
another generation of SCs appeared,
including AB-CHMINACA, AB-
PINACA, and THJ-2201. These
substances were also temporarily, and
then permanently, scheduled in
schedule I (80 FR 5042, 82 FR 8593).

NM2201 was first identified in
November 2012 in seized drug evidence,
followed by 5F-AB-PINCA (August,
2013), MMB-CHMICA (December, 2015)
and most recently 4-CN-CUMYL
BUTINACA (January, 2016). While 5F-
CUMYL-P7AICA has not been
encountered within the U.S. yet, the use
of this substance and resulting adverse
events have been documented in
Europe. Based on the similarity between
trafficking patterns, distribution and use
of 5F-CUMYL-P7AICA versus other
illicit SCs, 5F-CUMYL-P7AICA poses
significant risk for emergence in illicit
drug markets in the United States.
Following their manufacture in China,
SCs are often encountered in countries
including New Zealand, Australia and
Russia before appearing throughout
Europe and eventually the U.S. Recent
law enforcement seizures are
demonstrating that some SCs whose
popularity peaked in 2014 and 2015
have remained popular within the illicit
market (i.e., NM2201 and 5F-AB-
PINACA). The misuse of NM2201, 5F-
AB-PINACA, 4-CN-CUMYL-
BUTINACA, MMB-CHMICA and 5F-
CUMYL-P7AICA has been associated
with either law enforcement seizures or
overdoses requiring emergency medical
intervention. Reports of overdoses

involving the ingestion of products
containing NM2201, 5F-AB-PINACA
and 4-CN-CUMYL-BUTINACA, similar
to other SCs available on the illicit
market, have recently been published in
the scientific literature.

The powder form of SCs is typically
dissolved in solvents (e.g., acetone)
before being applied to plant material or
dissolved in a propellant intended for
use in electronic cigarette devices. In
addition, 4-CN-CUMYL BUTINACA was
identified as an adulterant on pieces of
paper that were then smuggled into a
detention facility and later found
partially burned. Law enforcement
personnel have encountered various
application methods including buckets
or cement mixers in which plant
material and one or more SCs are mixed
together, as well as large areas where the
plant material is spread out so that a
dissolved SC mixture can be applied
directly. Once mixed, the SC plant
material is then allowed to dry before
manufacturers package the product for
distribution, ignoring any control
mechanisms to prevent contamination
or to ensure a consistent, uniform
concentration of the substance in each
package. Adverse health consequences
may also occur from directly ingesting
the drug during the manufacturing
process. The failure to adhere to any
manufacturing standards with regard to
amounts, the substance(s) included,
purity, or contamination may increase
the risk of adverse events. However, it
is important to note that adherence to
manufacturing standards would not
eliminate their potential to produce
adverse effects because the toxicity and
safety profile of these SCs have not been
studied.

NM2201, 5F-AB-PINACA, 4-CN-
CUMYL-BUTINACA, MMB-CHMICA
and 5F-CUMYL-P7AICA similar to other
SCs, have been found in powder form or
mixed with dried leaves or herbal
blends that were marketed for human
use. Presentations at emergency
departments directly linked to the abuse
of NM2201, 5F-AB-PINACA or 4-CN-
CUMYL-BUTINACA have resulted in
adverse symptoms, including
diaphoresis, tachycardia, hypertension,
seizures, agitation, violence, nausea and
memory impairment.

Factor 5. Scope, Duration and
Significance of Abuse

SCs continue to be encountered on
the illicit market despite scheduling
actions that attempt to safeguard the
public from the adverse effects and
safety issues associated with these
substances (see factor 5 in supporting
documentation). Novel substances
continue to be encountered, differing
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only by small chemical structural
modifications intended to avoid
prosecution while maintaining the
pharmacological effects. Law
enforcement and health care
professionals continue to report the
abuse of these substances and their
associated products.

As described by the National Institute
on Drug Abuse (NIDA), many
substances being encountered in the
illicit market, specifically SCs, have
been available for years but have
reentered the marketplace due to a
renewed popularity. This is especially
true for substances like NM2201 and 5F-
AB-PINACA, SCs that were popular in
2014 have remained popular on the
illicit market. The threat of serious
injury to the individual and the
imminent threat to public safety
following the ingestion of NM2201, 5F-
AB-PINACA, 4-CN-CUMYL-
BUTINACA, MMB-CHMICA and 5F-
CUMYL-P7AICA and other SCs persist.

Full reports of information obtained
through STARLIMS,3 STRIDE,* and
NFLIS for the past five years are
available under Factor 5 of the DEA 3-
Factor Analysis. According to NFLIS
data, state and local forensic
laboratories have detected the following
information about the SCs in question:

NM2201: 2,705 NFLIS reports from 30
states since 2012,% 282 STRIDE/
STARLiIMS reports from 21 states plus
DC and Puerto Rico since 2014.

5F-AB-PINACA: 1,141 NFLIS reports
from 36 states since 2013, 188 STRIDE/
STARLiMS reports from 17 states plus
DC and Guam since 2013.

4-CN-CUMYL-BUTINACA: 59 NFLIS
reports from 3 states since 2016.

MMB-CHMICA: 201 NFLIS reports
from 17 states since 2015, 96
STARLIMS reports from 8 states plus
DC since 2015.

5F-CUMYL-P7AICA: Currently
international seizures only.

As described previously, based on the
similarity between trafficking patterns,
distribution and the use of 5F-CUMYL-
P7AICA versus other illicit SCs, 5F-
CUMYL-P7AICA poses significant risk
for emergence in illicit drug markets in
the United States.

3 STARLIMS is a laboratory information
management system that systematically collects
results from drug chemistry analyses conducted by
DEA laboratories. On October 1, 2014, STARLIMS
replaced STRIDE as the DEA laboratory drug
evidence data system of record.

4 STRIDE is a database of drug exhibits sent to
DEA laboratories for analysis. Exhibits from the
database are from the DEA, other federal agencies,
and some local law enforcement agencies.

5 At the time of query, 2017 data were still
reporting.

Factor 6. What, if Any, Risk There Is to
the Public Health

Since first being identified in the U.S.
in 2008, the ingestion of SCs continues
to result in serious adverse effects.
Details of these events in the U.S. and/
or abroad involving NM2201, 5F-AB-
PINACA, 4-CN-CUMYL-BUTINACA and
5F-CUMYL-P7AICA are summarized
below and detailed in the DEA 3-Factor
Analysis. While no adverse event
information is currently available for
MMB-CHMICA, increasing law
enforcement seizures, scientific
publications regarding its abuse and the
pharmacological similarity of MMB-
CHMICA to other currently controlled
schedule I SCs with known risks to
public health (i.e., AB-CHMINACA, AB-
FUBINACA, JWH-018) demonstrate an
imminent hazard to public safety (see
factor 5 in supporting documentation).

1. A previously well 25-year-old man
in the United Kingdom presented with
agitation, double incontinence and left-
sided incoordination. His symptoms
started after smoking a synthetic
cannabinoid (black mamba) 5 days
earlier. Over 48 hours, he developed
aphasia, generalized hypertonia, hyper-
reflexia and dense left hemiparesis. This
progressed to profuse diaphoresis, fever,
tachycardia, hypertension and a
possible seizure necessitating admission
to the intensive care unit. An
electroencephalogram showed
widespread brain wave slowing,
indicating diffuse cerebral dysfunction.
Toxicology analysis of the substance
confirmed a potent synthetic
cannabinoid NM2201.

2. In December 2015, 25-30 people in
Ocala, FL who used a synthetic
cannabinoid product were taken to local
hospitals following episodes of
violence, fighting and experiencing
seizures. Local laboratory analysis
confirmed drug evidence seized from
the overdose cluster as NM2201.

3. In June 2014, a 37 year old male in
Japan drove a car from a busy
downtown street onto a wide sidewalk
for 30 meters and hit many pedestrians
one after another until it was stopped by
collision with a telephone booth. A
woman was killed and seven persons
were injured. The driver lost
consciousness and was drooling. He had
no memory of what occurred after
smoking. 5F-AMB and AB-CHMINACA
were detected in the herbal mixture. In
addition, 5F-AB-PINACA was detected
in the urine sample.

4. Between December 2017 and
January 2018, at least 37 confirmed or
suspected cases of intoxication occurred
in Utah following ingestion of products
labeled either “CBD Oil” or “YOLO.”.

The products were liquids intended to
be used in a vaping device or directly
ingested sublingually. Further testing of
these products determined that they
contained the synthetic cannabinoid
4-CN-CUMYL-BUTINACA. As per the
Utah Department of Health, adverse
reactions included altered mental status,
hallucinations, seizures, confusion, loss
of consciousness, tachycardia or slurred
speech.

5. In January 2018, 13 correctional
facility workers were treated for
overdose symptoms including
diaphoresis, hypertension and
tachycardia following ingestion of an
airborne substance while conducting
cell searches for contraband. In response
to the overdose events, evidence
retrieved from the searches tested
positive for the synthetic cannabinoids
5F-ADB, 5F-EDMB-PINACA and 4-CN-
CUMYL-BUTINACA.

6. Eight countries within Europe have
reported just over 50 detections of 5F-
CUMYL-P7AICA to the European
Monitoring Centre for Drugs and Drug
Addiction (EMCDDA). 5F-CUMYL-
P7AICA was typically detected in plant
material or as a powder. The biggest
detections included a 5 kg seizure
(December 2014) and 7 kg seizure
(January 2015) of white powder believed
to originate from China.

7. Two deaths with confirmed
exposure to 5F-CUMYL-P7AICA
(detected along with other substances)
have been reported to the EMCDDA.
These occurred in November 2016 and
December 2016. In one of the cases, 5F-
CUMYL-P7AICA was reported as the
cause of death.

Because they share pharmacological
similarities with schedule I substances
(A°-THC, JWH-018 and other
temporarily and permanently controlled
schedule I SCs), NM2201, 5F-AB-
PINACA, 4-CN-CUMYL-BUTINACA,
MMB-CHMICA and 5F-CUMYL-P7AICA
pose serious risk to an abuser. Tolerance
to SCs may develop fairly rapidly with
larger doses being required to achieve
the desired effect. Acute and chronic
abuse of SCs in general have been
linked to adverse health effects
including signs of addiction and
withdrawal, numerous reports of
emergency department admissions
resulting from their abuse, overall
toxicity and deaths. Psychiatric case
reports have been reported in the
scientific literature detailing the SC
abuse and associated psychoses. As
abusers obtain these drugs through
unknown sources, the identity and
purity of these substances is uncertain
and inconsistent, thus posing significant
adverse health risks to users.
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NM2201, 5F-AB-PINACA, 4-CN-
CUMYL-BUTINACA, MMB-CHMICA
and 5F-CUMYL-P7AICA are being
encountered on the illicit drug market
in the U.S. and/or Europe and have no
accepted medical use in the United
States. Regardless, these products
continue to be easily available and
abused by diverse populations.

Finding of Necessity of Schedule I
Placement To Avoid Imminent Hazard
to Public Safety

In accordance with 21 U.S.C.
811(h)(3), based on the available data
and information summarized above, the
continued uncontrolled manufacture,
distribution, reverse distribution,
importation, exportation, conduct of
research and chemical analysis,
possession, and/or abuse of NM2201,
5F-AB-PINACA, 4-CN-CUMYL-
BUTINACA, MMB-CHMICA and 5F-
CUMYL-P7AICA, resulting from the
lack of control of these substances, pose
an imminent hazard to the public safety.
The DEA is not aware of any currently
accepted medical uses for NM2201, 5F-
AB-PINACA, 4-CN-CUMYL-
BUTINACA, MMB-CHMICA and 5F-
CUMYL-P7AICA in the United States. A
substance meeting the statutory
requirements for temporary scheduling,
21 U.S.C. 811(h)(1), may only be placed
in schedule I. Substances in schedule I
are those that have a high potential for
abuse, no currently accepted medical
use in treatment in the United States,
and a lack of accepted safety for use
under medical supervision. Available
data and information for NM2201, 5F-
AB-PINACA, 4-CN-CUMYL-
BUTINACA, MMB-CHMICA and 5F-
CUMYL-P7AICA indicate that these SCs
have a high potential for abuse, no
currently accepted medical use in
treatment in the United States, and a
lack of accepted safety for use under
medical supervision. As required by
section 201(h)(4) of the CSA, 21 U.S.C.
811(h)(4), the Acting Administrator,
through a letter dated March 9, 2018,
notified the Assistant Secretary of the
DEA'’s intention to temporarily place
NM2201, 5F-AB-PINACA, 4-CN-
CUMYL-BUTINACA, MMB-CHMICA
and 5F-CUMYL-P7AICA in schedule L

Conclusion

This notice of intent provides the 30-
day notice pursuant to section 201(h) of
the CSA, 21 U.S.C. 811(h), of the DEA’s
intent to issue a temporary scheduling
order. In accordance with the provisions
of section 201(h) of the CSA, 21 U.S.C.
811(h), the Acting Administrator
considered available data and
information, herein set forth the
grounds for his determination that it is

necessary to temporarily schedule
Naphthalen-1-yl 1-(5-fluoropentyl)-1H-
indole-3-carboxylate (trivial name:
NM2201; CBL2201); N-(1-amino-3-
methyl-1-oxobutan-2-yl)-1-(5-
fluoropentyl)-1H-indazole-3-
carboxamide (trivial name: 5F-AB-
PINACA); 1-(4-cyanobutyl)-N-(2-
phenylpropan-2-yl)-1H-indazole-3-
carboxamide (trivial name: 4-CN-
CUMYL-BUTINACA; 4-cyano-CUMYL-
BUTINACA; 4-CN-CUMYL BINACA;
CUMYL-4CN-BINACA; SGT-78); methyl
2-(1-(cyclohexylmethyl)-1H-indole-3-
carboxamido)-3-methylbutanoate (trivial
names: MMB-CHMICA, AMB-CHMICA);
and 1-(5-fluoropentyl)-N-(2-
phenylpropan-2-yl)-1H-pyrrolo(2,3-
blpyridine-3-carboxamide (trivial name:
5F-CUMYL-P7AICA) in schedule I of
the CSA, and finds that placement of
NM2201, 5F-AB-PINACA, 4-CN-
CUMYL-BUTINACA, MMB-CHMICA
and 5F-CUMYL-P7AICA in schedule I of
the CSA on a temporary basis is
necessary to avoid an imminent hazard
to the public safety.

The temporary placement of NM2201,
5F-AB-PINACA, 4-CN-CUMYL-
BUTINACA, MMB-CHMICA and 5F-
CUMYL-P7AICA in schedule I of the
CSA will take effect pursuant to a
temporary scheduling order, which will
not be issued before June 29, 2018.
Because the Acting Administrator
hereby finds that it is necessary to
temporarily place NM2201, 5F-AB-
PINACA, 4-CN-CUMYL-BUTINACA,
MMB-CHMICA and 5F-CUMYL-P7AICA
in schedule I to avoid an imminent
hazard to the public safety, the
temporary order scheduling these
substances will be effective on the date
that order is published in the Federal
Register and will be in effect for a
period of two years, with a possible
extension of one additional year,
pending completion of the regular
(permanent) scheduling process. 21
U.S.C. 811(h)(1) and (2). It is the
intention of the Acting Administrator to
issue a temporary scheduling order as
soon as possible after the expiration of
30 days from the date of publication of
this notice. Upon publication of the
temporary order, NM2201, 5F-AB-
PINACA, 4-CN-CUMYL-BUTINACA,
MMB-CHMICA and 5F-CUMYL-P7AICA
will be subject to the regulatory controls
and administrative, civil, and criminal
sanctions applicable to the manufacture,
distribution, reverse distribution,
importation, exportation, research,
conduct of instructional activities and
chemical analysis, and possession of a
schedule I controlled substance.

The CSA sets forth specific criteria for
scheduling a drug or other substance.
Regular scheduling actions in

accordance with 21 U.S.C. 811(a) are
subject to formal rulemaking procedures
done “on the record after opportunity
for a hearing”” conducted pursuant to
the provisions of 5 U.S.C. 556 and 557.
21 U.S.C. 811. The regular scheduling
process of formal rulemaking affords
interested parties with appropriate
process and the government with any
additional relevant information needed
to make a determination. Final
decisions that conclude the regular
scheduling process of formal
rulemaking are subject to judicial
review. 21 U.S.C. 877. Temporary
scheduling orders are not subject to
judicial review. 21 U.S.C. 811(h)(6).

Regulatory Matters

Section 201(h) of the CSA, 21 U.S.C.
811(h), provides for a temporary
scheduling action where such action is
necessary to avoid an imminent hazard
to the public safety. As provided in this
subsection, the Attorney General may,
by order, schedule a substance in
schedule I on a temporary basis. Such
an order may not be issued before the
expiration of 30 days from (1) the
publication of a notice in the Federal
Register of the intention to issue such
order and the grounds upon which such
order is to be issued, and (2) the date
that notice of the proposed temporary
scheduling order is transmitted to the
Assistant Secretary of HHS. 21 U.S.C.
811(h)(1).

Inasmuch as section 201(h) of the
CSA directs that temporary scheduling
actions be issued by order and sets forth
the procedures by which such orders are
to be issued, the DEA believes that the
notice and comment requirements of
section 553 of the Administrative
Procedure Act (APA), 5 U.S.C. 553, do
not apply to this notice of intent. In the
alternative, even assuming that this
notice of intent might be subject to
section 553 of the APA, the Acting
Administrator finds that there is good
cause to forgo the notice and comment
requirements of section 553, as any
further delays in the process for
issuance of temporary scheduling orders
would be impracticable and contrary to
the public interest in view of the
manifest urgency to avoid an imminent
hazard to the public safety.

Although the DEA believes this notice
of intent to issue a temporary
scheduling order is not subject to the
notice and comment requirements of
section 553 of the APA, the DEA notes
that in accordance with 21 U.S.C.
811(h)(4), the Acting Administrator took
into consideration comments submitted
by the Assistant Secretary in response to
the notice that DEA transmitted to the
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Assistant Secretary pursuant to section
811(h)(4).

Further, the DEA believes that this
temporary scheduling action is not a
“rule” as defined by 5 U.S.C. 601(2),
and, accordingly, is not subject to the
requirements of the Regulatory
Flexibility Act (RFA). The requirements
for the preparation of an initial
regulatory flexibility analysis in 5 U.S.C.
603(a) are not applicable where, as here,
the DEA is not required by section 553
of the APA or any other law to publish
a general notice of proposed
rulemaking.

Additionally, this action is not a
significant regulatory action as defined
by Executive Order 12866 (Regulatory
Planning and Review), section 3(f), and,
accordingly, this action has not been

reviewed by the Office of Management
and Budget.

This action will not have substantial
direct effects on the States, on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 13132
(Federalism) it is determined that this
action does not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

List of Subjects in 21 CFR Part 1308

Administrative practice and
procedure, Drug traffic control,
Reporting and recordkeeping
requirements.

For the reasons set out above, the DEA
proposes to amend 21 CFR part 1308 as
follows:

PART 1308—SCHEDULES OF
CONTROLLED SUBSTANCES

m 1. The authority citation for part 1308
continues to read as follows:

Authority: 21 U.S.C. 811, 812, 871(b),
956(b), unless otherwise noted.

m 2.In §1308.11, add paragraph (h)(31)
to (35) to read as follows: 11, add
paragraphs (h)(31) through (35) to read
as follows:

(31) Naphthalen-1-yl 1-(5-fluoropentyl)-1H-indole-3-carboxylate, its optical, positional, and geometric isomers, salts and salts

of isomers (Other names: NM2201; CBL2201)

(32) N-(1-amino-3-methyl-1-oxobutan-2-yl)-1-(5-fluoropentyl)-1H-indazole-3-carboxamide, its optical, positional, and geo-

metric isomers, salts and salts of isomers (Other names: 5F-AB-PINACA)

(33) 1-(4-cyanobutyl)-N-(2-phenylpropan-2-yl)-1H-indazole-3-carboxamide, its optical, positional, and geometric isomers, salts
and salts of isomers (Other names: 4-CN-CUMYL-BUTINACA; 4-cyano-CUMYL-BUTINACA; 4-CN-CUMYL BINACA;

CUMYL-4CN-BINACA; SGT-78)

(34) methyl 2-(1-(cyclohexylmethyl)-1H-indole-3-carboxamido)-3-methylbutanoate, its optical, positional, and geometric iso-

mers, salts and salts of isomers (Other names: MMB-CHMICA, AMB-CHMICA)

(35) 1-(5-fluoropentyl)-N-(2-phenylpropan-2-yl)-1H-pyrrolo[2,3-blpyridine-3-carboxamide, its optical, positional, and geo-

metric isomers, salts and salts of isomers (Other names: 5F-CUMYL-P7AICA)

* * * * *

Dated: May 23, 2018.
Robert W. Patterson,
Acting Administrator.
[FR Doc. 2018-11531 Filed 5-29-18; 8:45 am]
BILLING CODE 4410-09-P

DEPARTMENT OF COMMERCE

Patent and Trademark Office

37 CFR Parts 2 and 7
[Docket No. PTO-T—2017-0004]
RIN 0651-AD15

Changes to the Trademark Rules of
Practice To Mandate Electronic Filing

AGENCY: United States Patent and
Trademark Office, Commerce.

ACTION: Notice of proposed rulemaking.

SUMMARY: The United States Patent and
Trademark Office (USPTO or Office)
proposes to amend the Rules of Practice
in Trademark Cases and the Rules of
Practice in Filings Pursuant to the
Protocol Relating to the Madrid
Agreement Concerning the International
Registration of Marks to mandate
electronic filing of trademark
applications and submissions associated
with trademark applications and
registrations, and to require the

designation of an email address for
receiving USPTO correspondence. This
proposed rule would further advance
the USPTO’s IT strategy to achieve
complete end-to-end electronic
processing of trademark-related
submissions, thereby improving
administrative efficiency by facilitating
electronic file management, optimizing
workflow processes, and reducing
processing errors.

DATES: Comments must be received by
July 30, 2018 to ensure consideration.

ADDRESSES: The USPTO prefers that
comments be submitted via electronic
mail message to TMFRNotices@
uspto.gov. Written comments also may
be submitted by mail to the
Commissioner for Trademarks, P.O. Box
1451, Alexandria, VA 22313-1451,
attention Catherine Cain; by hand
delivery to the Trademark Assistance
Center, Concourse Level, James Madison
Building-East Wing, 600 Dulany Street,
Alexandria, VA 22314, attention
Catherine Cain; or by electronic mail
message via the Federal eRulemaking
Portal at http://www.regulations.gov.
See the Federal eRulemaking Portal
website for additional instructions on
providing comments via the Federal
eRulemaking Portal. All comments
submitted directly to the USPTO or
provided on the Federal eRulemaking

§1308.11 Schedule I.

(h) E
...................................................... (7221)
...................................................... (7025)

(7089)
...................................................... (7044)
...................................................... (7085)

Portal should include the docket
number (PTO-T-2017-0004).

Although comments may be
submitted by postal mail, the Office
prefers to receive comments by
electronic mail message over the
internet because the Office may easily
share such comments with the public.
Electronic comments are preferred to be
submitted in plain text, but also may be
submitted in portable document format
or DOC file format. Comments not
submitted electronically should be
submitted on paper in a format that
facilitates convenient digital scanning
into portable document format.

The comments will be available for
public inspection on the USPTO’s
website at http://www.uspto.gov, on the
Federal eRulemaking Portal, and at the
Office of the Commissioner for
Trademarks, Madison East, Tenth Floor,
600 Dulany Street, Alexandria, VA
22314. Because comments will be made
available for public inspection,
information that is not desired to be
made public, such as an address or
phone number, should not be included.

FOR FURTHER INFORMATION CONTACT:
Catherine Cain, Office of the Deputy
Commissioner for Trademark
Examination Policy, by email at
TMPolicy@uspto.gov or by telephone at
(571) 272-8946.

SUPPLEMENTARY INFORMATION:


http://www.regulations.gov
mailto:TMFRNotices@uspto.gov
mailto:TMFRNotices@uspto.gov
http://www.uspto.gov
mailto:TMPolicy@uspto.gov
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Purpose: The USPTO proposes to
revise the rules in parts 2 and 7 of title
37 of the Code of Federal Regulations to
require electronic filing through the
USPTO’s Trademark Electronic
Application System (TEAS) of all
trademark applications based on section
1 and/or section 44 of the Trademark
Act (Act), 15 U.S.C. 1051, 1126, and
submissions filed with the USPTO
concerning applications or registrations.
These submissions include responses to
Office actions, maintenance
declarations, renewal applications,
international applications, subsequent
designations, and direct filings with the
USPTO relating to extensions of
protection through the international
registration system. In addition, the
proposed revisions to the rules would
require the designation of an email
address for receiving USPTO
correspondence concerning these
submissions. The requirement to file an
initial application through TEAS would
not apply to applications based on
section 66(a) of the Act, 15 U.S.C. 1141f,
because such applications are initially
filed with the International Bureau (IB)
of the World Intellectual Property
Organization and subsequently
transmitted to the USPTO. However,
section 66(a) applicants and registrants
would be required to electronically file
all subsequent submissions concerning
their applications or registrations and to
designate an email address for receiving
USPTO correspondence. This
rulemaking does not include
submissions made to the Trademark
Trial and Appeal Board (TTAB) in ex
parte or inter partes proceedings. Such
submissions are currently required to be
filed through the USPTO’s Electronic
System for Trademark Trials and
Appeals (ESTTA).

This proposed rule is intended to
maximize end-to-end electronic
processing of applications and related
submissions, as well as registration
maintenance filings. Achieving
complete end-to-end electronic
processing of all trademark submissions
is a strategic objective of the USPTO.
End-to-end electronic processing means
that an application and all application-
and registration-related submissions are
filed and processed electronically, and
any related correspondence between the
USPTO and the relevant party is
conducted entirely electronically. Thus,
an application that is processed
electronically end to end would be
submitted through TEAS, and all
submissions related to the application,
such as voluntary amendments,
responses to Office actions, or
allegations of use, would be filed

through TEAS. With this change,
outgoing USPTO correspondence
regarding the application would be sent
by email. Likewise, all submissions
related to a registration would be filed
through TEAS and outgoing USPTO
correspondence regarding the
registration would be sent by email
communication.

Although more than 99% of
applications under section 1 or section
44 are now filed electronically, only
about 87% are prosecuted electronically
from end to end. This means that
approximately 12% of these filings still
involve paper processing. Prior
reductions in the filing fees for
electronic submissions resulted in
almost 100% of new applications being
filed electronically, but did not
completely close the loop on end-to-end
electronic communication. The process
for submitting responses and other
documents is no different from the
process for submitting an application.
To the extent that several years ago
there was a limitation on the file size
that the USPTO electronic system could
accept, which may have resulted in
applicants and registrants submitting
large evidentiary files on paper, that
issue no longer exists. By mandating
electronic filing of trademark
applications and submissions
concerning applications or registrations
through TEAS, the proposed rules are
intended to reduce paper processing to
an absolute minimum and thus
maximize end-to-end electronic
processing.

End-to-end electronic processing of
all applications, related correspondence,
statutorily required registration
maintenance submissions, and other
submissions will benefit trademark
customers and increase the USPTO’s
administrative efficiency by facilitating
electronic file management, optimizing
workflow processes, and reducing
processing errors. Paper submissions
hinder efficiency and accuracy and are
more costly to process than electronic
submissions because they require
manual uploading of scanned copies of
the documents into the USPTO
electronic records system and manual
data entry of information set forth in the
documents. Electronic submissions
through TEAS, on the other hand,
generally do not require manual
processing and are automatically
categorized, labeled, and uploaded
directly into an electronic file wrapper
in the USPTO electronic records system
for review by USPTO employees and the
public. If a TEAS submission contains
any amendments to the application or
other changes to the information in the
record, often those amendments and

changes are automatically entered into
the electronic records system.
Furthermore, TEAS submissions are
more likely to include all necessary
information because the USPTO can
update its forms to specifically tailor the
requirements of a particular submission
and require that the information be
validated prior to submission.
Consequently, preparing and submitting
an application or related document
through TEAS is likely to result in a
more complete submission and take less
time than preparing and mailing the
paper equivalent. Thus, TEAS
submissions expedite processing,
shorten application pendency, minimize
manual data entry and potential data-
entry errors, and eliminate the potential
for lost or missing papers.

This proposed rule also requires the
designation of an email address for
receiving USPTO correspondence
concerning these submissions.
Currently, in order to receive a filing
date for a new application under section
1 or section 44, the USPTO requires,
inter alia, that the applicant designate
“an address for correspondence.” 37
CFR 2.21(a)(2). Applicants who file
using the TEAS Plus or TEAS Reduced
Fee (TEAS RF) options are required to
designate an email address for
correspondence. Those who file on
paper or select the regular TEAS option
may designate a postal address to satisfy
this requirement. This proposed rule
would require applicants and
registrants, and parties to a proceeding
before the TTAB, to provide and
maintain an email address for
correspondence. The requirement to
designate an email address for receiving
USPTO correspondence benefits the
USPTO and its customers by reducing
costs and increasing efficiency. Email
correspondence can be sent, received,
and processed faster than paper
correspondence, which must be printed,
collated, scanned, and uploaded to the
electronic records system, and mailed
domestically or internationally, at
greater expense. Under this proposed
rule, applicants and registrants, and
parties to a proceeding before the TTAB,
would also be required to provide and
maintain a postal address, as would
their qualified practitioner, if the
applicant, registrant, or party is
represented. This requirement ensures
that the USPTO would always be able
to contact the applicant, registrant,
party, or practitioner in the event the
email correspondence address cannot be
used.

TEAS currently provides 58 forms for
filing trademark applications and other
submissions related to the prosecution
of applications and the maintenance of
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registrations. As noted above, more than
99% of trademark applications under
section 1 and/or section 44 are now
filed electronically through TEAS. The
entire trademark application
prosecution process currently can be
conducted electronically, without the
need for paper processing, if the
applicant files the application and
related submissions through TEAS and
provides an email address to which the
USPTO is authorized to send
correspondence regarding the
application. If an examining attorney
issues an Office action, the USPTO can
send an email notice to the applicant or
its attorney at the designated email
address, stating that an Office action has
issued and providing a link to the
USPTO’s Trademark Status and
Document Retrieval (TSDR) system
where the Office action may be viewed,
downloaded, and printed. The applicant
can file a response to the Office action,
and any subsequent submissions,
through TEAS. The USPTO can also
send other notices regarding the status
of the application electronically to the
designated email address. Once the
mark is registered, the mark owner can
use TEAS to file post-registration
documents and the Office can
communicate electronically with the
mark owner concerning those
submissions.

Previous Initiatives to Increase End-
to-End Electronic Processing: The
USPTO previously amended its rules to
encourage electronic filing through
TEAS and email communication by
establishing the TEAS Plus and TEAS
RF filing options for applications that
are based on section 1 and/or section 44.
See 37 CFR 2.6. These filing options
have lower application fees than a
regular TEAS application, but, unlike a
regular TEAS application, they require
the applicant to (1) provide, authorize,
and maintain an email address for
receiving USPTO correspondence
regarding the application and (2) file
certain application-related submissions
through TEAS. See 37 CFR 2.22, 2.23. If
the applicant does not fulfill these
requirements, the applicant must pay an
additional processing fee. See 37 CFR
2.6,2.22, 2.23.

Despite these additional
requirements, and the potential
additional processing fee for
noncompliance, the TEAS RF filing
option is now the most popular filing
option among USPTO customers,
followed by TEAS Plus. These two filing
options currently account for
approximately 97% of all new
trademark applications filed under
section 1 and/or section 44, suggesting
that most applicants are comfortable

with filing and communicating with the
USPTO electronically.

Furthermore, in January 2017, the
USPTO revised its rules to (1) increase
fees for paper filings to bring the fees
nearer to the cost of processing the
filings and encourage customers to use
lower-cost electronic options and (2)
require that all submissions to the TTAB
be filed through ESTTA. As a result of
these rule changes, the USPTO is now
processing approximately 87% of
applications filed under section 1 and/
or section 44 electronically end to end.

Proposed Rule Changes:

(1) New Applications. Under this
proposed rule, § 2.21 would be amended
to require applicants to file
electronically, through TEAS, any
trademark, service mark, certification
mark, collective membership mark, or
collective trademark or service mark
application for registration on the
Principal or Supplemental Register
under section 1 and/or section 44. As
noted above, the requirement to file an
application through TEAS would not
apply to applications based on section
66(a) because they are initially
processed by the IB and subsequently
transmitted electronically to the
USPTO.

The existing TEAS RF filing option,
which currently requires applicants to
maintain an email address for receiving
USPTO correspondence regarding the
application and file the application and
related submissions through TEAS,
would effectively become the default, or
“standard,” filing option and would be
renamed “TEAS Standard.” The filing
fee for this option would remain $275
per class. The TEAS Plus option would
also remain at $225 per class, while the
TEAS option under 37 CFR 2.6(a)(1)(ii)
at $400 per class would be eliminated.
However, the per-class fee of $400 set
forth in § 2.6(a)(1)(ii), which is the
current filing fee for applications under
section 66(a), would be retained as the
filing fee for such applications.

Under this proposed rule, an
application filed on paper under section
1 and/or section 44 would be denied a
filing date unless it falls under one of
the limited exceptions discussed below.

(2) Processing Fee. Currently, the
additional processing fee under
§2.6(a)(1)(v) applies to TEAS Plus
applications that fail to meet the
requirements under § 2.22(a) at filing,
and applies to both TEAS Plus and
TEAS RF applications when certain
submissions are not filed through TEAS
or when the applicant fails to maintain
a valid email address for receipt of
communications from the Office. Under
this proposed rule, the processing fee
would apply only to TEAS Plus

applications that fail to meet the
proposed revised requirements under

§ 2.22(a) at filing. As discussed below,
all applicants and registrants, except
those specifically exempted, would be
required to submit electronically
submissions filed in connection with an
application or registration and to
designate and maintain an email
address for correspondence. All
applicants and registrants who seek
acceptance of a submission filed on
paper, pursuant to proposed § 2.147, or
a waiver of the requirement to file such
submissions electronically, must pay
the relevant paper filing fee and the
paper petition fee for any submission
filed on paper. Because the fees for
filing on paper are higher than those for
filing electronically, the Office has
determined that applicants who seek
acceptance of a submission filed on
paper or a waiver of the requirement to
file electronically should not be further
penalized by being required to pay this
processing fee.

(3) Submissions Required to be Filed
Through TEAS. This proposed rule
would amend the rules at §2.23 to also
require that correspondence concerning
a trademark application or registration
under section 1, section 44, or section
66(a) be filed through TEAS, except for
correspondence required to be
submitted to the Assignment
Recordation Branch or through ESTTA.
Although all correspondence is required
to be filed electronically, the USPTO
recognizes that there may be certain
instances when a paper filing is
necessary. For those instances, the
Office also proposes to codify a new
regulatory section, at 37 CFR 2.147,
which sets out a procedure for
requesting acceptance of paper
submissions under particular specified
circumstances. The proposed section is
discussed below in the explanation of
the limited exceptions to the proposed
requirements.

Although this proposed rule would
require that correspondence be filed
through TEAS, it would make no such
requirement for informal
communications. Thus, consistent with
current USPTO practice, an applicant or
an applicant’s attorney may still
conduct informal communications with
an examining attorney or post
registration specialist regarding a
particular application or registration by
telephone or email. See Trademark
Manual of Examining Procedure (TMEP)
§ 709.05.

(4) Email Correspondence Address.
This proposed rule would amend
§§2.21, 2.23, and 7.4 to require that
applicants and registrants provide a
valid email correspondence address.
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Under current USPTO rules and
practice, applicants and registrants have
a duty to maintain a current and
accurate correspondence address,
including any designated email address
to which the USPTO would send
correspondence. 37 CFR 2.18(b); TMEP
§609.03. This proposed rule does not
obviate this duty. Thus, except in the
case of nationals from exempted treaty
countries, as discussed below, the
required method of communicating with
the USPTO would be via email and the
USPTO would send correspondence to
the designated email address. If the
email transmission were to fail because,
for example, the applicant or registrant
provided an incorrect email address, the
recipient’s mailbox is full, or the email
provider has a service outage, the
USPTO would not attempt to contact
the correspondent by other means.
Instead, pursuant to proposed § 2.23(d),
the applicant or registrant is responsible
for monitoring the status of the
application or registration using the
USPTO’s TSDR system, which would
display any USPTO Office actions and
notices that have issued, any
submissions received in the USPTO,
and any other actions taken by the
USPTO. See TMEP §108.03.

As noted above, applications under
section 66(a) are processed and
transmitted electronically to the USPTO
from the IB. These applications do not
include an email address for receiving
USPTO correspondence, but would be
subject to the proposed requirements to
file all submissions electronically and to
provide an email address for receipt of
correspondence from the USPTO under
proposed §§ 2.23(b) and 2.32(a)(2), (4).

Limited Exceptions for Paper
Submissions: There are some limited
circumstances in which the USPTO
would permit paper submissions of
applications and correspondence, as
discussed below. This proposed rule
also establishes a process for filing
paper submissions in such
circumstances.

(1) International Agreements: The
United States (U.S.) is a member of both
the Trademark Law Treaty (TLT) and
the subsequent Singapore Treaty on the
Law of Trademarks (STLT). TLT and
STLT constitute two separate
international instruments that may be
ratified or acceded to independently by
member countries. One provision of
TLT mandates that its members accept
paper trademark applications and
related correspondence from nationals
of other TLT members. STLT, on the
other hand, allows its members to
choose the means of transmittal of
communications, whether on paper, in
electronic form, or in any other form.

This incongruity between the treaties
was addressed in Article 27(2) of STLT,
which provides that any Contracting
Party to both STLT and TLT shall
continue to apply TLT in its relation
with Contracting Parties to TLT that are
not parties to STLT. Accordingly,
nationals of TLT members that are not
also members of STLT at the time of
submission of the relevant document to
the USPTO would not be required to file
electronically or receive
communications from the Office via
email, nor would they be required to
submit a petition with a paper filing,
until such time as their country joins
STLT. Currently, the countries whose
nationals the Office must accept paper
trademark applications and related
correspondence from are: Bahrain,
Bosnia and Herzegovina, Burkina Faso,
Chile, Colombia, Costa Rica, Cyprus,
Czech Republic, Dominican Republic,
Egypt, El Salvador, Guatemala, Guinea,
Honduras, Hungary, Indonesia, Monaco,
Montenegro, Morocco, Nicaragua,
Oman, Panama, Peru, Slovenia, Sri
Lanka, Trinidad and Tobago, Turkey,
and Uzbekistan.

(2) Specimens for Scent, Flavor, or
Other Non-Traditional Marks: This
proposed rule would allow for the
separate submission of physical
specimens when it is not possible to
submit the specimen through TEAS
because of the nature of the mark. For
example, if the application or
registration is for a scent or flavor mark,
because the required specimen must
show use, or continued use, of the flavor
or scent, it cannot be uploaded
electronically. In that situation, the
applicant may submit the application
through TEAS and indicate that it is
mailing the specimen to the USPTO. In
these circumstances, all other
requirements of this proposed rule
would still apply. However, the
applicant or registrant would not be
required to submit a petition requesting
acceptance of a specimen filed on paper
or waiver of the requirement to file the
specimen electronically. This exception
does not apply to specimens for sound
marks, which can be attached to the
TEAS form as an electronic file.

(3) Petition to Accept a Paper
Submission: The USPTO herein
proposes a new regulatory section
entitled ‘Petition to the Director to
accept a paper submission,” which
would be codified at § 2.147. Pursuant
to this proposed section, an applicant or
registrant may file a petition to the
Director requesting acceptance of a
submission filed on paper in three
situations.

Under proposed § 2.147(a), the
petition may be submitted if TEAS is

unavailable on the date of the deadline
for the submission specified in a
regulation in parts 2 or 7 of this chapter
or in a section of the Act. Under this
provision, the applicant or registrant
would be required to submit proof that
TEAS was unavailable because a
technical problem, on either the
USPTO’s part or the user’s part,
prevented the user from submitting the
document electronically. Generally, if a
user receives an error message the first
time they attempt to submit a filing
electronically, the Office expects that he
or she will try to ascertain and resolve
failures due to user error. In situations
where the inability to submit the filing
was not due to user error, the Office
would encourage a user to make another
attempt to submit the document
electronically before resorting to the
paper petition process.

The second scenario applies to a
document identified in proposed
§ 2.147(b) that was timely submitted on
paper, but not examined by the Office
because it was not submitted
electronically in accordance with
proposed § 2.21(a) or § 2.23(a). The
Office would notify the applicant,
registrant, or party to a proceeding
before the TTAB that the document was
not examined and must be resubmitted
electronically. The applicant, registrant,
or party may request that the timely
filed paper submission be accepted only
if the applicant, registrant, or party is
unable to timely resubmit the document
electronically by the statutory deadline.

Finally, under proposed § 2.147(c),
when an applicant or registrant does not
meet the requirements under proposed
§2.147(a) or (b) for requesting
acceptance of the paper submission, the
applicant or registrant may petition the
Director under § 2.146(a)(5), requesting
a waiver of § 2.21(a) or § 2.23(a) and
documenting the nature of the
extraordinary situation that prevented
the party from submitting the
correspondence electronically. Because
the assessment of what would qualify as
an extraordinary situation depends on
the specific facts, the Office would
address particular situations on a case-
by-case basis.

The Office intends to continue the
approach it has employed in the past
when USPTO technical problems
rendered TEAS unavailable. For
example, when verifiable issues with
USPTO systems prevented electronic
filing for extended periods, the Office
has waived non-statutory deadlines on
petition, such as the deadline for
response to a post-registration Office
action, as well as petition fees. Such
measures help avoid negatively
impacting applicants and registrants in
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the event of USPTO technical problems.
Because the impact of technical
problems varies depending on the
specific facts, the Office cannot provide
advance guidance about all possibilities
or specific measures the USPTO may
take in the future. Moreover, applicants
and registrants must be mindful of the
fact that statutory deadlines, such as
those for submission of a statement of
use or an affidavit or declaration of use
under section 8 or section 71, cannot be
waived. The USPTO strongly
encourages applicants and registrants to
ensure that they are able to timely
submit the relevant document by mail
in the event of an unexpected technical
problem to avoid missing a statutory
deadline.

Note that the inability to submit an
application or submission electronically
due to regularly scheduled system
maintenance does not qualify for relief
under proposed § 2.147 or as an
extraordinary situation under § 2.146.
The USPTO routinely performs system
maintenance between midnight and
5:30 a.m. Eastern Time on weeknights
and at all hours on Saturdays, Sundays,
and holidays. Advance notice of the
maintenance is generally posted on the
USPTO Systems Status and Availability
page on the USPTO website.

(4) Postal-service Interruptions or
Emergencies. The Office intends to
continue the approach it has employed
when there has been a postal-service
interruption or emergency related to a
natural disaster. In such events, the
Office has generally waived certain
requirements of the rules, such as non-
statutory deadlines and petition fees.
The Office also issues notices regarding
the specific procedures to be followed
in such circumstances and posts the
notices on the “Operating Status” page
of the USPTO website.

Requirements for Paper Submissions:
Because paper submissions would be
permitted in the limited circumstances
described above, the current rules
addressing the requirements for paper
submissions would be retained and
modified, as necessary, for consistency
with the other revisions in this
proposed rule. In addition, the current
rules governing the certificate-of-
mailing and Priority Mail Express®
procedures, 37 CFR 2.197 and 2.198,
limit the applicability of these
procedures to certain types of trademark
submissions. This proposed rule would
remove these limitations, making filing
with a certificate of mailing or via
Priority Mail Express® available for all
submissions, including new
applications, on the rare occasions
when filing on paper would be
permitted. This proposed rule would

also simplify how the filing date of a
submission utilizing these procedures is
determined. Streamlining the
requirements for filing with a certificate
of mailing or via Priority Mail Express®
would provide greater clarity to parties
who seek to utilize these procedures
and make the rules easier to administer
for the Office. Although the certificate-
of-mailing and Priority Mail Express®
procedures would be retained, facsimile
transmissions, which are currently
permitted for certain types of trademark
correspondence, would not be permitted
for any applications or submissions
under this proposed rule.

Discussion of Proposed Regulatory
Changes

The USPTO proposes to amend § 2.2
to revise paragraph (e) to include the
abbreviation “USPTO” and paragraphs
(f) and (g) to indicate that the definitions
of TEAS and ESTTA include all related
electronic systems required to complete
an electronic submission through each
and to delete the URLs. The USPTO also
proposes to add: § 2.2(0), defining
ETAS; § 2.2(p), defining “Eastern
Time;” § 2.2(q), defining “electronic
submission;” and § 2.2(r) defining
“USPS.”

The USPTO proposes to amend § 2.6
to clarify that § 2.6(a)(1)(ii) applies to
applications filed under section 66(a) of
the Act. The USPTO also proposes to
change the wording “Reduced Fee (RF)”
to “Standard’’ and delete the reference
to §2.23 in § 2.6(a)(1)(iii), to reword
§2.6(a)(1)(iv) for clarity, and to delete
the reference to § 2.23(c) in
§2.6(a)(1)(@iv).

The USPTO proposes to delete the
wording “and attorney” and the
reference to TEAS in current
§2.17(d)(1), because it is unnecessary in
view of proposed § 2.23(a), and to delete
paragraph (d)(2) as unnecessary as a
result of updates to the electronic form
for filing a power of attorney.

The USPTO proposes to add
introductory text to § 2.18(a) indicating
that the following paragraphs set out the
procedures by which the Office would
determine the address to which
correspondence would be sent. The
USPTO proposes to revise § 2.18(a)(1) to
define when the Office will send
correspondence to the applicant,
registrant, or party to a proceeding and
§2.18(a)(2) to define when the Office
will send correspondence to a qualified
practitioner. The USPTO also proposes
to delete current paragraphs (a)(3)—
(a)(5), to redesignate current § 2.18(a)(6)
as § 2.18(b) and reword for clarity, and
to delete current paragraph (a)(7) and
incorporate the text into proposed
§2.18(a)(2). The USPTO proposes to

redesignate current § 2.18(b) as § 2.18(c)
and to incorporate and clarify the
requirements in current § 2.18(b)(1)—(4),
which would be deleted. The USPTO
proposes to redesignate current
§2.18(c)(1) as § 2.18(d), to delete the
second and third sentences in current
§2.18(c)(1), to clarify that the Office will
change the address if a new address is
provided, to add a cross reference to
proposed § 2.18(a), and to delete current
§2.18(c)(2).

The USPTO proposes to amend
§ 2.21(a) to require that applications
under section 1 or section 44 be filed
through TEAS, to require the postal and
email addresses for each applicant, and
if the applicant is represented by a
qualified practitioner, to require the
postal and email addresses for the
practitioner. The USPTO proposes to
reword § 2.21(a)(5) for clarity, to reword
§ 2.21(b) and include a reference to
proposed § 2.21(c), which sets out an
exemption for certain countries.

The USPTO proposes to amend
§ 2.22(a) to specify that TEAS Plus
applications must satisfy the
requirements of § 2.21, to delete current
paragraphs (a)(1), (a)(5), and (a)(6) and
renumber the remaining paragraphs, to
correct the cross reference in
redesignated paragraph (a)(7) to
§2.6(a)(1)(iv), to delete the first sentence
and the reference to a particular format
in redesignated paragraph (a)(9), and to
delete the URL in redesignated
paragraph (a)(10). The USPTO proposes
to revise § 2.22(b) to indicate that the
applicant must comply with proposed
§2.23(a) and (b), to delete § 2.22(b)(1)
and (b)(2), and to delete the second
sentence in § 2.22(c).

The USPTO proposes to amend the
title of § 2.23 to “Requirements to
correspond electronically with the
Office and duty to monitor status’ and
to delete the current text of the section.
The USPTO proposes to revise § 2.23(a)
to require that, unless stated otherwise,
all trademark correspondence be filed
through TEAS, to revise § 2.23(b) to
require that applicants, registrants, and
parties to a proceeding maintain a valid
email correspondence address, to revise
current § 2.23(c) to set out an exemption
for nationals of a country that has
acceded to the Trademark Law Treaty,
but not to the Singapore Treaty on the
Law of Trademarks, and to add §2.23(d)
to require applicants and registrants to
monitor the status of their applications
and registrations.

The USPTO proposes to amend
§ 2.24(a) to clarify that only an applicant
or registrant that is not domiciled in the
U.S. may designate a domestic
representative. The USPTO proposes to
delete § 2.24(a)(1)(i), to redesignate
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§ 2.24(a)(1)(ii) as § 2.24(b) and require
an email and postal address for a
designated domestic representative, and
to delete § 2.24(a)(2). The USPTO
proposes to redesignate § 2.24(a)(3) as

§ 2.24(c) and reword for clarity, and to
delete current § 2.24(b).

The USPTO proposes to amend
§ 2.32(a)(2) to include a requirement for
the postal and email addresses of each
applicant, unless the applicant or
registrant is a national of a country that
has acceded to the Trademark Law
Treaty, but not to the Singapore Treaty
on the Law of Trademarks. The USPTO
also proposes to amend § 2.32(a)(4) to
delete the current wording and require
the name, postal address, and email
address of an applicant’s qualified
practitioner. The USPTO proposes to
amend § 2.32(d) to add the word ““the”
before “fee.”

The USPTO proposes to reword
§ 2.56(a) slightly for clarity, to amend
§ 2.56(d) to set out the requirements for
submitting a specimen through TEAS, to
revise current § 2.56(d)(1) and (2) to set
out the exceptions to the proposed
requirements, and to delete § 2.56(d)(3)
and (4).

The USPTO proposes to amend the
title of § 2.62 to ‘“‘Procedure for
submitting response,” to revise § 2.62(a)
slightly for clarity, to revise § 2.62(c) for
consistency with proposed § 2.23, and
to add that responses filed via facsimile
will not be accorded a date of receipt.

The USPTO proposes to amend
§ 2.111(c)(2) for consistency with
proposed § 2.147(b).

The USPTO proposes to amend
§ 2.146(a) to add the words “in a
trademark case” and to revise
§ 2.146(a)(2) and (4) to specify that the
regulation applies to “parts 2, 3, 6, and
7" of Title 37.

The USPTO proposes to add § 2.147
to set out the requirements for
submitting a petition requesting
acceptance of a paper submission.

The USPTO proposes to amend
§ 2.148 to clarify that it applies to “parts
2,3, 6, and 7 of this chapter.”

The USPTO proposes to amend
§2.151 to indicate that the certificate of
registration will issue to the owner, to
reword the second and third sentences
for clarity, and to change the wording
“accompany’’ in the last sentence to
“issue with.”

The USPTO proposes to amend
§2.162 to change the word “includes”
to “issues with the certificate” for
consistency with proposed §2.151.

The USPTO proposes to amend
§2.190(a) to clarify that the paragraph
refers to paper documents and that the
stated mailing address should be used
when trademark documents are

permitted to be filed by mail. The
USPTO proposes to amend § 2.190(b) to
state that trademark documents filed
electronically must be submitted
through TEAS and that documents
related to TTAB proceedings must be
filed through ESTTA, and to delete the
URLs. The USPTO proposes to reword
§2.190(c) for clarity and to delete the
mailing address and URL. The USPTO
proposes to add ““certified” to the title
of §2.190(d) and to delete the first
sentence and the wording “or
uncertified” in the second sentence. The
USPTO proposes to correct the mailing
address in § 2.190(e).

The USPTO proposes to amend the
title of § 2.191 to “Action of the Office
based on the written record” and to
revise the section to state that all
business must be recorded in writing, to
reword for clarity, and to delete the last
sentence.

The USPTO proposes to amend
§2.193(a)(2) and (b) to delete wording
regarding submission of a photocopy or
facsimile or by facsimile transmission.
The USPTO proposes to amend
§2.193(c)(1) to change the wording “he
or she” to “the signer,” and to revise
§2.193(d) to require submission of the
first and last name and the title or
position of the signatory and to delete
the wording “in printed or typed form”
and the wording after ‘“‘the signature.”
The USPTO proposes to amend the
introductory text of § 2.193(e) to clarify
that documents must be signed as
specified in paragraphs (e)(1)-(10). The
USPTO proposes to delete the term
“paper” in § 2.193(e)(10), to reword
§2.193(g)(1) for clarity, and to change
“correspondence’ to “documents” and
delete the last sentence in § 2.193(g)(2).

The USPTO proposes to amend the
title of § 2.195 to “Filing date of
trademark correspondence.” The
USPTO proposes to delete current
§2.195(a)—(d) and to set out the
procedures for determining the filing
date of electronic and paper
submissions in proposed § 2.195(a) and
(b)(1) through (b)(2), to indicate when
the Office is closed in proposed
§2.195(b)(3), to indicate that email and
facsimile transmissions are not
permitted in proposed § 2.195(c), and to
redesignate current § 2.195(e) as
§2.195(d)(1)—(3) and delete current
§2.195(e)(3).

The USPTO proposes to amend the
title of § 2.197 to “Certificate of
mailing.” The USPTO proposes to
delete current § 2.197(a)—(c) and to set
out the requirements for obtaining a
filing date based on a certificate of
mailing in proposed § 2.197(a), the
procedure when correspondence is
mailed in accordance with paragraph (a)

of this section but not received by the
Office in proposed § 2.197(b), and the
filing date when the certificate of
mailing does not meet the requirements
in proposed § 2.197(c).

The USPTO proposes to delete
current § 2.198(a)—(f) and to clarify the
filing date of correspondence submitted
under this section in proposed
§2.198(a) and (b) and the procedures
when there is a discrepancy, error, or
non-receipt in proposed § 2.198(c)—(e).

The USPTO proposes to amend
§ 7.1(c) to indicate that the definition of
TEAS includes all related electronic
systems required to complete an
electronic submission through TEAS
and to delete a URL. The USPTO
proposes to amend § 7.1(d) to add “‘or
the abbreviation USPTO” and § 7.1(f) to
add cross references to proposed
§2.2(p)—(x).

The USPTO proposes to amend the
title of § 7.4 to “International
applications and registrations
originating from the USPTO—
Requirements to electronically file and
communicate with the Office.” The
USPTO proposes to amend § 7.4(a) to
specify that all correspondence relating
to international applications and
registrations originating from the
USPTO must be submitted through
TEAS and include a valid email
correspondence address. The USPTO
proposes to amend § 7.4(b) to require
that applicants and registrants maintain
a valid email correspondence address
and to delete current paragraphs (b)(1)
and (b)(2). The USPTO proposes to
amend § 7.4(c) to set out an exemption
for nationals of a country that has
acceded to the Trademark Law Treaty,
but not to the Singapore Treaty on the
Law of Trademarks and § 7.4(d) to set
out the procedure if TEAS is
unavailable or when there is an
extraordinary situation, and to delete
paragraphs (d)(1)-(d)(6). The USPTO
also proposes to delete § 7.4(e).

The USPTO proposes to amend
§7.11(a) to delete the word ‘“‘either,” to
add a cross reference to § 7.4(a), and to
specify that the Office will grant a date
of receipt to an international application
typed on the official paper form issued
by the International Bureau if a paper
submission is permitted under § 7.4(c)
or accepted on petition pursuant to
§7.4(d). The USPTO also proposes to
delete § 7.11(a)(12).

The USPTO proposes to amend
§7.21(b) to delete the word “‘either,” to
add a cross reference to § 7.4(a), and to
specify that the Office will grant a date
of receipt to a subsequent designation
typed on the official paper form issued
by the International Bureau if a paper
submission is permitted under § 7.4(c)
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or accepted on petition pursuant to
§7.4(d). The USPTO also proposes to
delete § 7.21(b)(9).

The USPTO proposes to revise § 7.25
to delete the reference to §2.23 and
replace it with a reference to § 2.22 and
to add a cross reference to §2.198.

Rulemaking Requirements
A. Administrative Procedure Act

The changes in this rulemaking
involve rules of agency practice and
procedure, and/or interpretive rules. See
Perez v. Mortg. Bankers Ass’n, 135 S. Ct.
1199, 1204 (2015) (Interpretive rules
“advise the public of the agency’s
construction of the statutes and rules
which it administers.” (citation and
internal quotation marks omitted)); Nat’]
Org. of Veterans’ Advocates v. Sec’y of
Veterans Affairs, 260 F.3d 1365, 1375
(Fed. Cir. 2001) (Rule that clarifies
interpretation of a statute is
interpretive.); Bachow Commc’ns Inc. v.
FCC, 237 F.3d 683, 690 (D.C. Cir. 2001)
(Rules governing an application process
are procedural under the Administrative
Procedure Act.); Inova Alexandria Hosp.
v. Shalala, 244 F.3d 342, 350 (4th Cir.
2001) (Rules for handling appeals were
procedural where they did not change
the substantive standard for reviewing
claims.).

Accordingly, prior notice and
opportunity for public comment for the
changes in this rulemaking are not
required pursuant to 5 U.S.C. 553(b) or
(c), or any other law. See Perez, 135 S.
Ct. at 1206 (Notice-and-comment
procedures are required neither when
an agency ‘‘issue[s] an initial
interpretive rule” nor “when it amends
or repeals that interpretive rule.”);
Cooper Techs. Co. v. Dudas, 536 F.3d
1330, 1336—37 (Fed. Cir. 2008) (stating
that 5 U.S.C. 553, and thus 35 U.S.C.
2(b)(2)(B), does not require notice and
comment rulemaking for “interpretative
rules, general statements of policy, or
rules of agency organization, procedure,
or practice” (quoting 5 U.S.C.
553(b)(A))). However, the Office has
chosen to seek public comment before
implementing the rule to benefit from
the public’s input.

B. Regulatory Flexibility Act

Under the Regulatory Flexibility Act
(RFA) (5 U.S.C. 601 et seq.), whenever
an agency is required by 5 U.S.C. 553 (or
any other law) to publish a notice of
proposed rulemaking (NPRM), the
agency must prepare and make available
for public comment an Initial
Regulatory Flexibility Analysis, unless
the agency certifies under 5 U.S.C.
605(b) that the proposed rule, if
implemented, will not have a significant

economic impact on a substantial
number of small entities. 5 U.S.C. 603,
605.

For the reasons set forth herein, the
Senior Counsel for Regulatory and
Legislative Affairs of the United States
Patent and Trademark Office has
certified to the Chief Counsel for
Advocacy of the Small Business
Administration that this rule will not
have a significant economic impact on
a substantial number of small entities.
See 5 U.S.C. 605(b).

This proposed rule would amend the
regulations to require that applications
filed under section 1 or section 44 of the
Trademark Act (Act), 15 U.S.C. 1051,
1126, and all submissions regarding an
application or registration under section
1, section 44 and section 66(a), be filed
electronically. The proposed rule will
also require that applicants and
registrants maintain a valid email
correspondence address and continue to
receive communications from the Office
by email. The proposed rule will apply
to all applicants and registrants unless
acceptance of a submission filed on
paper or a waiver of the proposed
requirements is granted on petition, the
applicant/registrant is a national of a
country to which the requirements will
not apply, or the requirement to file
electronically is otherwise excepted, as
for certain types of specimens.
Applicants for a trademark are not
industry specific and may consist of
individuals, small businesses, non-
profit organizations, and large
corporations. The USPTO does not
collect or maintain statistics on small-
versus large-entity applicants, and this
information would be required in order
to determine the number of small
entities that would be affected by the
proposed rule.

The burdens to all entities, including
small entities, imposed by these rule
changes will be minor procedural
requirements on parties submitting
applications or documents and
communications in connection with an
application or registration. The vast
majority of users already file and
prosecute applications electronically in
response to previous initiatives to
increase end-to-end electronic
processing. For example, the USPTO
amended its rules to encourage
electronic filing through TEAS and
email communication by establishing
the TEAS Plus and TEAS RF filing
options for applications that are based
on section 1 and/or section 44. See 37
CFR 2.6. These filing options have lower
application fees than a regular TEAS
application, but they require the
applicant to (1) provide, authorize, and
maintain an email address for receiving

USPTO correspondence regarding the
application and (2) file certain
application-related submissions through
TEAS. See 37 CFR 2.22, 2.23. If the
applicant does not fulfill these
requirements, the applicant must pay an
additional processing fee. See 37 CFR
2.6, 2.22, 2.23. Despite these additional
requirements, and the potential
additional processing fee for
noncompliance, the TEAS RF filing
option is now the most popular filing
option among USPTO customers,
followed by TEAS Plus. These two filing
options currently account for
approximately 97% of all trademark
applications filed under section 1 and/
or section 44, and more than 99% of
trademark applications under section 1
and/or section 44 in total are now filed
electronically through TEAS, suggesting
that most applicants are comfortable
with filing and communicating with the
USPTO electronically.

Furthermore, in January 2017, the
USPTO revised its rules to (1) increase
fees for paper filings to bring the fees
nearer to the cost of processing the
filings and encourage customers to use
lower-cost electronic options and (2)
require that all submissions to the TTAB
be filed through ESTTA. As a result of
these rule changes, the USPTO is now
processing approximately 87% of
applications filed under section 1 and/
or section 44 electronically end to end.

The proposed changes do not impose
any additional economic burden unless
the applicant or registrant fails to file
electronically. In such cases, the
economic burden to the applicant or
registrant would be the higher paper fee
for the submission (if a fee is required)
and the fee for the petition seeking
acceptance of a submission filed on
paper or a waiver of the requirement to
file electronically. However, as
mentioned above, since the vast
majority of current users already file
and prosecute applications
electronically, the economic impact of
filing on paper is expected to be small.
Moreover, this proposed rule will lead
to a greater adoption of lower filing-fee
options and therefore outweigh any cost
burdens and likely save applicants and
registrants money. For these reasons,
this rule is not expected to have a
significant economic impact on a
substantial number of small entities.

C. Executive Order 12866 (Regulatory
Planning and Review)

This rulemaking has been determined
to be not significant for purposes of
Executive Order 12866.
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D. Executive Order 13563 (Improving
Regulation and Regulatory Review)

The Office has complied with
Executive Order 13563. Specifically, the
Office has, to the extent feasible and
applicable: (1) Made a reasoned
determination that the benefits justify
the costs of the rule; (2) tailored the rule
to impose the least burden on society
consistent with obtaining the regulatory
objectives; (3) selected a regulatory
approach that maximizes net benefits;
(4) specified performance objectives; (5)
identified and assessed available
alternatives; (6) involved the public in
an open exchange of information and
perspectives among experts in relevant
disciplines, affected stakeholders in the
private sector and the public as a whole,
and provided on-line access to the
rulemaking docket; (7) attempted to
promote coordination, simplification,
and harmonization across government
agencies and identified goals designed
to promote innovation; (8) considered
approaches that reduce burdens and
maintain flexibility and freedom of
choice for the public; and (9) ensured
the objectivity of scientific and
technological information and
processes.

E. Executive Order 13771 (Reducing
Regulation and Controlling Regulatory
Costs)

This proposed rule is not expected to
be an Executive Order 13771 regulatory
action because this proposed rule is not
significant under Executive Order
12866.

F. Executive Order 13132 (Federalism)

This rulemaking does not contain
policies with federalism implications
sufficient to warrant preparation of a
Federalism Assessment under Executive
Order 13132 (Aug. 4, 1999).

G. Executive Order 13175 (Tribal
Consultation)

This rulemaking will not: (1) Have
substantial direct effects on one or more
Indian tribes; (2) impose substantial
direct compliance costs on Indian tribal
governments; or (3) preempt tribal law.
Therefore, a tribal summary impact
statement is not required under
Executive Order 13175 (Nov. 6, 2000).

H. Executive Order 13211 (Energy
Effects)

This rulemaking is not a significant
energy action under Executive Order
13211 because this rulemaking is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. Therefore, a Statement of Energy
Effects is not required under Executive
Order 13211 (May 18, 2001).

L Executive Order 12988 (Civil Justice
Reform)

This rulemaking meets applicable
standards to minimize litigation,
eliminate ambiguity, and reduce burden
as set forth in sections 3(a) and 3(b)(2)
of Executive Order 12988 (Feb. 5, 1996).

J. Executive Order 13045 (Protection of
Children)

This rulemaking does not concern an
environmental risk to health or safety
that may disproportionately affect
children under Executive Order 13045
(Apr. 21, 1997).

K. Executive Order 12630 (Taking of
Private Property)

This rulemaking will not affect a
taking of private property or otherwise
have taking implications under
Executive Order 12630 (Mar. 15, 1988).

L. Congressional Review Act

Under the Congressional Review Act
provisions of the Small Business
Regulatory Enforcement Fairness Act of
1996 (5 U.S.C. 801 et seq.), prior to
issuing any final rule, the USPTO will
submit a report containing the final rule
and other required information to the
United States Senate, the United States
House of Representatives, and the
Comptroller General of the Government
Accountability Office. The changes in
this notice are not expected to result in
an annual effect on the economy of 100
million dollars or more, a major increase
in costs or prices, or significant adverse
effects on competition, employment,
investment, productivity, innovation, or
the ability of United States-based
enterprises to compete with foreign-
based enterprises in domestic and
export markets. Therefore, this notice is
not expected to result in a ““‘major rule”
as defined in 5 U.S.C. 804(2).

M. Unfunded Mandates Reform Act of
1995

The changes set forth in this notice do
not involve a Federal intergovernmental
mandate that will result in the
expenditure by State, local, and tribal
governments, in the aggregate, of 100
million dollars (as adjusted) or more in
any one year, or a Federal private sector
mandate that will result in the
expenditure by the private sector of 100
million dollars (as adjusted) or more in
any one year, and will not significantly
or uniquely affect small governments.
Therefore, no actions are necessary
under the provisions of the Unfunded
Mandates Reform Act of 1995. See 2
U.S.C. 1501 et seq.

N. National Environmental Policy Act

This rulemaking will not have any
effect on the quality of the environment
and is thus categorically excluded from
review under the National
Environmental Policy Act of 1969. See
42 U.S.C. 4321 et seq.

O. National Technology Transfer and
Advancement Act

The requirements of section 12(d) of
the National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) are not applicable because this
rulemaking does not contain provisions
that involve the use of technical
standards.

P. Paperwork Reduction Act

This rulemaking involves information
collection requirements that are subject
to review by the Office of Management
and Budget (OMB) under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.). The collection of information
involved in this rule has been reviewed
and previously approved by OMB under
control numbers 0651-0009, 0651-0050,
0651-0051, 0651-0054, 0651-0055,
0651-0056, and 0651—0061.

You may send comments regarding
the collections of information associated
with this rule, including suggestions for
reducing the burden, to (1) The Office
of Information and Regulatory Affairs,
Office of Management and Budget, New
Executive Office Building, Room 10202,
725 17th Street NW, Washington, DC
20503, Attention: Nicholas A. Fraser,
the Desk Officer for the United States
Patent and Trademark Office; and (2)
The Commissioner for Trademarks, by
mail to P.O. Box 1451, Alexandria, VA
22313-1451, attention Catherine Cain;
by hand delivery to the Trademark
Assistance Center, Concourse Level,
James Madison Building-East Wing, 600
Dulany Street, Alexandria, VA 22314,
attention Catherine Cain; or by
electronic mail message via the Federal
eRulemaking Portal. All comments
submitted directly to the USPTO or
provided on the Federal eRulemaking
Portal should include the docket
number (PTO-T—2017-0004).

Notwithstanding any other provision
of law, no person is required to respond
to nor shall a person be subject to a
penalty for failure to comply with a
collection of information subject to the
requirements of the Paperwork
Reduction Act unless that collection of
information displays a currently valid
OMB control number.
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List of Subjects
37 CFR Part 2

Administrative practice and
procedure, Trademarks.

37 CFR Part 7

Administrative practice and
procedure, International registration,
Trademarks.

For the reasons stated in the preamble
and under the authority contained in 15
U.S.C. 1123 and 35 U.S.C. 2, as
amended, the Office proposes to amend
parts 2 and 7 of title 37 as follows:

PART 2—RULES OF PRACTICE IN
TRADEMARK CASES

m 1. The authority citation for 37 CFR
part 2 continues to read as follows:

Authority: 15 U.S.C. 1113, 15 U.S.C. 1123,
35 U.S.C. 2, Section 10 of Pub. L. 112-29,
unless otherwise noted.

m 2. Amend § 2.2 by revising paragraphs
(e), (f), and (g) and by adding paragraphs
(o) through (r) to read as follows:

§2.2 Definitions.

* * * * *

(e) The term Office or abbreviation
USPTO means the United States Patent
and Trademark Office.

(f) The acronym TEAS means the
Trademark Electronic Application
System and, as used in this part,
includes all related electronic systems
required to complete an electronic
submission through TEAS.

(g) The acronym ESTTA means the
Electronic System for Trademark Trials
and Appeals and, as used in this part,
includes all related electronic systems
required to complete an electronic
submission through ESTTA.

(0) The acronym ETAS means the
Electronic Trademark Assignment
System and, as used in this part,
includes all related electronic systems
required to complete an electronic
submission through ETAS.

(p) Eastern Time means Eastern
Standard Time or Eastern Daylight
Time, as appropriate.

(q) The term electronic submission as
used in this part refers to any
submission made through an electronic
filing system available on the Office’s
website, but not through email or
facsimile transmission.

(r) The abbreviation USPS as used in
this part means the U.S. Postal Service.
m 3. Amend § 2.6 by revising paragraphs
(a)(1)(ii) through (v) to read as follows:

§2.6 Trademark fees.

(a)* L
(l)* L

(ii) For filing an application under
section 66(a) of the Act, per class—
$400.00

(iii) For filing a TEAS Standard
application, per class—$275.00

(iv) For filing a TEAS Plus application
under § 2.22, per class—$225.00

(v) Additional processing fee under
§2.22(c), per class—$125.00
m 4. Amend § 2.17 by revising paragraph
(d) to read as follows:

§2.17 Recognition for representation.
*

* * * *

(d) Power of attorney relating to
multiple applications or registrations.
The owner of an application or
registration may appoint a
practitioner(s) qualified to practice
under § 11.14 of this chapter to
represent the owner for all existing
applications or registrations that have
the identical owner name.

* * * * *

m 5. Revise § 2.18 to read as follows:

§2.18 Correspondence, with whom held.

(a) Establishing the correspondence
address. The Office will send
correspondence as follows:

(1) If the applicant, registrant, or party
to a proceeding is not represented by a
practitioner qualified to practice before
the Office under § 11.14 of this chapter,
the Office will send correspondence to
the applicant, registrant, or party to the
proceeding.

(2) If a power of attorney that meets
the requirements of § 2.17(c) is filed, the
Office will send correspondence to the
qualified practitioner designated in the
power. Or, if, pursuant to § 2.17(b)(1)(ii)
or (g), a practitioner qualified under
§ 11.14 of this chapter submits a
document(s) on behalf of an applicant,
registrant, or party to a proceeding who
is not already represented by another
qualified practitioner from a different
firm, the Office will send
correspondence to the practitioner
submitting the documents. Once the
Office has recognized a practitioner
qualified under § 11.14 of this chapter
as the representative of the applicant,
registrant, or party to a proceeding, the
Office will communicate and conduct
business only with that practitioner, or
with another qualified practitioner from
the same firm. A request to change the
correspondence address does not revoke
a power of attorney. Except for service
of a cancellation petition, the Office will
not conduct business directly with the
applicant, registrant, or a party to a
proceeding, or with another practitioner
from a different firm, unless:

(i) The applicant or registrant files a
revocation of the power of attorney

under § 2.19(a) and/or a new power of
attorney that meets the requirements of
§2.17(c); or

(ii) The practitioner has been
suspended or excluded from practicing
in trademark matters before the USPTO.

(b) Ex parte matters. Only one
correspondence address may be
designated in an ex parte matter.

(c) Changing the owner and
correspondence addresses. The
applicant, registrant, or party to a
proceeding must maintain current and
accurate postal and email addresses for
itself and its qualified practitioner, if
one is designated. If any of these
addresses change, a request to change
the address, signed in accordance with
§2.193(e)(9), must be promptly filed.

(d) Post registration filings under
sections 7, 8, 9, 12(c), 15, and 71. Even
if there is no new power of attorney or
written request to change the
correspondence address, the Office will
change the correspondence address
upon the examination of an affidavit
under section 8, 12(c), 15, or 71 of the
Trademark Act, renewal application
under section 9 of the Act, or request for
amendment or correction under section
7 of the Act, if a new address is
provided, in accordance with paragraph
(a) of this section.

m 6. Revise § 2.21 to read as follows:

§2.21
date.

(a) The Office will grant a filing date
to an application under section 1 or
section 44 of the Act that is filed
through TEAS, is written in the English
language, and contains all of the
following:

(1) The name, postal address, and
email address of each applicant;

(2) If the applicant is represented by
a practitioner qualified under § 11.14 of
this chapter, the practitioner’s name,
postal address, and email address;

(3) A clear drawing of the mark;

(4) A listing of the goods or services;
and

(5) The filing fee required under § 2.6
for at least one class of goods or
services.

(b) If the applicant does not satisfy all
the elements required in paragraph (a)
of this section, the Office will deny a
filing date to the application unless the
applicant meets the requirements of
paragraph (c) of this section.

(c) If the applicant is a national of a
country that has acceded to the
Trademark Law Treaty, but not to the
Singapore Treaty on the Law of
Trademarks, the requirements of
paragraph (a) of this section to file
through TEAS and provide an email
address do not apply.

Requirements for receiving a filing
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m 7. Revise § 2.22 to read as follows:

§2.22 Requirements for a TEAS Plus
application.

(a) A trademark/service mark
application for registration on the
Principal Register under section 1 and/
or section 44 of the Act that meets the
requirements for a filing date under
§ 2.21 will be entitled to a reduced filing
fee under § 2.6(a)(1)(iv) if it includes:

(1) The applicant’s legal entity;

(2) The citizenship of each individual
applicant, or the state or country of
incorporation or organization of each
juristic applicant;

(3) If the applicant is a partnership,
the names and citizenship of the
applicant’s general partners;

(4) One or more bases for filing that
satisfy all the requirements of § 2.34. If
more than one basis is set forth, the
applicant must comply with the
requirements of § 2.34 for each asserted
basis;

(5) Correctly classified goods and/or
services, with an identification of goods
and/or services from the Office’s
Acceptable Identification of Goods and
Services Manual, available through the
TEAS Plus form. In an application based
on section 44 of the Act, the scope of the
goods and/or services covered by the
section 44 basis may not exceed the
scope of the goods and/or services in the
foreign application or registration;

(6) If the application contains goods
and/or services in more than one class,
compliance with § 2.86;

(7) A filing fee for each class of goods
and/or services, as required by
§2.6(a)(1)(iv);

(8) A verified statement that meets the
requirements of § 2.33, dated and signed
by a person properly authorized to sign
on behalf of the owner pursuant to
§2.193(e)(1);

(9) If the applicant does not claim
standard characters, the applicant must
attach a digitized image of the mark. If
the mark includes color, the drawing
must show the mark in color;

(10) If the mark is in standard
characters, a mark comprised only of
characters in the Office’s standard
character set, typed in the appropriate
field of the TEAS Plus form;

(11) If the mark includes color, a
statement naming the color(s) and
describing where the color(s) appears on
the mark, and a claim that the color(s)
is a feature of the mark;

(12) If the mark is not in standard
characters, a description of the mark;

(13) If the mark includes non-English
wording, an English translation of that
wording;

(14) If the mark includes non-Latin
characters, a transliteration of those
characters;

(15) If the mark includes an
individual’s name or portrait, either:

(i) A statement that identifies the
living individual whose name or
likeness the mark comprises and written
consent of the individual; or

(ii) A statement that the name or
portrait does not identify a living
individual (see section 2(c) of the Act).

(16) If the applicant owns one or more
registrations for the same mark, and the
owner(s) last listed in Office records of
the prior registration(s) for the same
mark differs from the owner(s) listed in
the application, a claim of ownership of
the registration(s) identified by the
registration number(s), pursuant to
§2.36; and

(17) If the application is a concurrent
use application, compliance with § 2.42.

(b) In addition to the filing
requirements under paragraph (a) of this
section, the applicant must comply with
§2.23(a) and (b).

(c) If an application does not fulfill
the requirements of paragraph (a) of this
section, the applicant must pay the
processing fee required by § 2.6(a)(1)(v).

(d) The following types of
applications cannot be filed as TEAS
Plus applications:

(1) Applications for certification
marks (see § 2.45);

(2) Applications for collective
trademarks and service marks (see
§2.44);

(3) Applications for collective
membership marks (see § 2.44); and

(4) Applications for registration on the
Supplemental Register (see § 2.47).

m 8. Revise § 2.23 to read as follows:

§2.23 Requirements to correspond
electronically with the Office and duty to
monitor status.

(a) Unless stated otherwise in this
chapter, all trademark correspondence
must be submitted through TEAS.

(b) Applicants, registrants, and parties
to a proceeding must provide and
maintain a valid email address for
correspondence.

(c) IFthe applicant or registrant is a
national of a country that has acceded
to the Trademark Law Treaty, but not to
the Singapore Treaty on the Law of
Trademarks, the requirements of
paragraphs (a) and (b) of this section do
not apply.

(d) Notices issued or actions taken by
the USPTO are displayed in the
USPTO’s electronic systems. Applicants
and registrants are responsible for
monitoring the status of their
applications and registrations in the
USPTO'’s electronic systems during the
following time periods:

(1) At least every six months between
the filing date of the application and
issuance of a registration; and

(2) After filing an affidavit of use or
excusable nonuse under section 8 or
section 71 of the Trademark Act, or a
renewal application under section 9 of
the Act, at least every six months until
the registrant receives notice that the
affidavit or renewal application has
been accepted.

m 9. Revise § 2.24 to read as follows:

§2.24 Designation and revocation of
domestic representative by foreign
applicant.

(a) An applicant or registrant that is
not domiciled in the United States may
designate a domestic representative (i.e.,
a person residing in the United States
on whom notices or process in
proceedings affecting the mark may be
served).

(b) The designation, or a request to
change or revoke a designation, must set
forth the name, email address, and
postal address of the domestic
representative and be signed pursuant to
§2.193(e)(8).

(c) The mere designation of a
domestic representative does not
authorize the person designated to
represent the applicant or registrant.

m 10. Amend § 2.32 by revising
paragraphs (a)(2) and (4) and (d) to read
as follows:

§2.32 Requirements for a complete
trademark or service mark application.

(a) L

(2) The name, postal address, and
email address of each applicant. If the
applicant or registrant is a national of a
country that has acceded to the
Trademark Law Treaty, but not to the
Singapore Treaty on the Law of
Trademarks, the requirement to provide

an email address does not apply;
* * * * *

(4) If the applicant is represented by
a practitioner qualified under § 11.14 of
this chapter, the practitioner’s name,

postal address, and email address;
* * * * *

(d) The application must include the
fee required by § 2.6 for each class of

goods or services.
* * * * *

m 11. Amend § 2.56 by revising
paragraphs (a) and (d) to read as follows:

§2.56 Specimens.

(a) An application under section 1(a)
of the Act, an amendment to allege use
under § 2.76, or a statement of use under
§ 2.88 must include one specimen per
class showing the mark as used on or in
connection with the goods or services
identified. When requested by the Office
as reasonably necessary to proper
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examination, additional specimens must
be provided.

* * * * *

(d) The specimen must be submitted
through TEAS in a file format
designated as acceptable by the Office,
unless:

(1) The mark consists of a scent,
flavor, or similar non-traditional mark
type, in which case the specimen may
be mailed to the Office, pursuant to
§2.190(a), without resort to the
procedures set forth in § 2.147; or

(2) Submission on paper is permitted
under § 2.23(c) or is accepted on
petition pursuant to § 2.147.

m 12. Revise § 2.62 to read as follows:

§2.62 Procedure for submitting response.

(a) Deadline. The applicant’s response
to an Office action must be received by
the USPTO within six months from the
issue date.

(b) Signature. The response must be
signed by the applicant, someone with
legal authority to bind the applicant
(e.g., a corporate officer or general
partner of a partnership), or a
practitioner qualified to practice under
§ 11.14 of this chapter, in accordance
with the requirements of § 2.193(e)(2).

(c) Form. Pursuant to § 2.23(a),
responses must be submitted through
TEAS. Responses sent via email or
facsimile will not be accorded a date of
receipt.

m 13. Amend § 2.111 by revising
paragraph (c)(2) to read as follows:

§2.111 Filing petition for cancellation.
* * * * *

(c) * x %

(2)(d) In the event that ESTTA is
unavailable due to technical problems,
or when extraordinary circumstances
are present, a petition to cancel may be
filed in paper form. A paper petition to
cancel a registration must be
accompanied by a Petition to the
Director under § 2.146, with the fees
therefor and the showing required under
this paragraph (c). Timeliness of the
paper submission, if relevant to a
ground asserted in the petition to
cancel, will be determined in
accordance with §§ 2.195 through 2.198.

(ii) For a petition to cancel a
registration on the fifth year anniversary
of the date of registration of the mark,

a petitioner for cancellation who meets
the requirements of § 2.147(b) may
submit a petition to the Director to
accept a timely filed paper petition to
cancel.

* * * * *

m 14. Amend § 2.146 by revising
paragraph (a) to read as follows:

§2.146 Petitions to the Director.

(a) Petition may be taken to the
Director in a trademark case:

(1) From any repeated or final formal
requirement of the examiner in the ex
parte prosecution of an application if
permitted by § 2.63(a) and (b);

(2) In any case for which the Act of
1946, Title 35 of the United States Code,
or parts 2, 3, 6, and 7 of Title 37 of the
Code of Federal Regulations specifies
that the matter is to be determined
directly or reviewed by the Director;

(3) To invoke the supervisory
authority of the Director in appropriate
circumstances;

(4) In any case not specifically
defined and provided for by parts 2, 3,
6, and 7 of Title 37 of the Code of
Federal Regulations; or

(5) In an extraordinary situation,
when justice requires and no other party
is injured thereby, to request a
suspension or waiver of any
requirement of the rules not being a
requirement of the Act of 1946.

* * * * *

m 15. Add §2.147 toread as follows:

§2.147 Petition to the Director to accept a
paper submission.

(a) Paper submission when TEAS is
unavailable on the date of a filing
deadline. (1) An applicant or registrant
may file a petition to the Director under
this section requesting acceptance of a
submission filed on paper if:

(i) TEAS is unavailable on the date of
the deadline for the submission
specified in a regulation in part 2 or 7
of this chapter or in a section of the Act;
and

(ii) The petition is timely filed,
pursuant to § 2.197 or § 2.198, on the
date of the deadline.

(2) The petition must include:

(i) The paper submission;

(ii) Proof that TEAS was unavailable
on the date of the deadline;

(iii) A statement of the facts relevant
to the petition, supported by a
declaration under § 2.20 or 28 U.S.C.
1746 that is signed by the petitioner,
someone with legal authority to bind the
petitioner (e.g., a corporate officer or
general partner of a partnership), or a
practitioner qualified to practice under
§ 11.14 of this chapter;

(iv) The fee for a petition filed on
paper under § 2.6(a)(15)(i); and

(v) Any other required fee(s) under
§ 2.6 for the paper submission.

(b) Certain paper submissions timely
filed before the date of a filing deadline.
(1) An applicant, registrant, or petitioner
for cancellation may file a petition to
the Director under this section,
requesting acceptance of any of the
following submissions that was timely

submitted on paper and otherwise met
the minimum filing requirements, but
not examined by the Office because it
was not submitted electronically
pursuant to § 2.21(a), § 2.23(a), or
§2.111(c), and the applicant, registrant,
or petitioner for cancellation is unable
to timely resubmit the document
electronically by the deadline:

(i) An application seeking a priority
filing date with a deadline under section
44(d)(1) of the Act;

(ii) A statement of use filed within the
last six months of the period specified
in section 1(d)(2) of the Act;

(iii) An affidavit or declaration of
continued use or excusable nonuse with
a deadline under section 8(a)(3) or
section 71(a)(3) of the Act;

(iv) A request for renewal of a
registration with a deadline under
section 9(a) of the Act;

(v) An application for transformation
of an extension of protection into a
United States application with a
deadline under section 70 of the Act; or

(vi) A petition to cancel a registration
under section 14 of the Act on the fifth
year anniversary of the date of the
registration of the mark.

(2) The petition must be filed by not
later than two months after the issue
date of the notice denying acceptance of
the paper filing and must include:

(i) A statement of the facts relevant to
the petition, supported by a declaration
under §2.20 or 28 U.S.C. 1746 that is
signed by the petitioner, someone with
legal authority to bind the petitioner
(e.g., a corporate officer or general
partner of a partnership), or a
practitioner qualified to practice under
§ 11.14 of this chapter;

(ii) Proof that a sufficient fee
accompanied the original paper
submission;

(iii) The required fee(s) under § 2.6 for
the paper submission; and

(iv) The relevant petition fee under
§2.6(a)(15).

(c) Petition under § 2.146. If the
applicant or registrant is unable to meet
the requirements under paragraphs (a)
or (b) of this section for filing the
petition, the applicant or registrant may
submit a petition to the Director under
§ 2.146(a)(5) to request a waiver of
§2.21(a) or §2.23(a).

(d) This section does not apply to
requirements for paper submissions to
the Trademark Trial and Appeal Board
except as specified in paragraph (b)(vi).
W 16. Revise § 2.148 to read as follows:

§2.148 Director may suspend certain
rules.

In an extraordinary situation, when
justice requires and no other party is
injured thereby, any requirement of the



24712

Federal Register/Vol. 83, No. 104/ Wednesday, May 30, 2018 /Proposed Rules

rules in parts 2, 3, 6, and 7 of this
chapter that is not a requirement of the
Act may be suspended or waived by the
Director.

W 17.Revise § 2.151 to read as follows:

§2.151 Certificate.

When the Office determines that a
mark is registrable, the Office will issue
to the owner a certificate of registration
on the Principal Register or the
Supplemental Register. The certificate
will state the application filing date, the
act under which the mark is registered,
the date of issue, and the number of the
registration and will include a
reproduction of the mark and pertinent
data from the application. A notice of
the requirements of sections 8 and 71 of
the Act will issue with the certificate.

m 18. Revise § 2.162 to read as follows:

§2.162 Notice to registrant.

When a certificate of registration is
originally issued, the Office issues with
the certificate a notice of the
requirement for filing the affidavit or
declaration of use or excusable nonuse
under section 8 of the Act. However, the
affidavit or declaration must be filed
within the time period required by
section 8 of the Act even if this notice
is not received.

m 19. Revise § 2.190 to read as follows:

§2.190 Addresses for trademark
correspondence with the United States
Patent and Trademark Office.

(a) Paper trademark documents. In
general, trademark documents to be
delivered by the USPS must be
addressed to: Commissioner for
Trademarks, P.O. Box 1451, Alexandria,
VA 22313-1451. Trademark-related
documents to be delivered by hand,
private courier, or other delivery service
may be delivered during the hours the
Office is open to receive correspondence
to the Trademark Assistance Center,
James Madison Building—East Wing,
Concourse Level, 600 Dulany Street,
Alexandria, Virginia 22314.

(b) Electronic trademark documents.
Trademark documents filed
electronically must be submitted
through TEAS. Documents that relate to
proceedings before the Trademark Trial
and Appeal Board must be filed
electronically with the Board through
ESTTA.

(c) Trademark assignment documents.
Requests to record documents in the
Assignment Recordation Branch may be
filed electronically through ETAS. Paper
documents and cover sheets to be
recorded in the Assignment Recordation
Branch should be addressed as
designated in § 3.27 of this chapter.

(d) Requests for certified copies of
trademark documents. Paper requests

for certified copies of trademark
documents should be addressed to: Mail
Stop Document Services, Director of the
United States Patent and Trademark
Office, P.O. Box 1450, Alexandria,
Virginia 22313-1450.

(e) Certain documents relating to
international applications and
registrations. International applications
under § 7.11, subsequent designations
under § 7.21, responses to notices of
irregularity under § 7.14, requests to
record changes in the International
Register under § 7.23 and §7.24,
requests to note replacements under
§7.28, requests for transformation under
§7.31 of this chapter, and petitions to
the Director to review an action of the
Office’s Madrid Processing Unit must be
addressed to: Madrid Processing Unit,
600 Dulany Street, Alexandria, VA
22314-5796.

m 20. Revise § 2.191 to read as follows:

§2.191 Action of the Office based on the
written record.

All business with the Office must be
transacted in writing. The action of the
Office will be based exclusively on the
written record. No consideration will be
given to any alleged oral promise,
stipulation, or understanding when
there is disagreement or doubt.

m 21. Amend § 2.193 by revising
paragraphs (a)(2), (b), (c)(1), and (d), the
introductory text of paragraph (e),
(e)(10), and (g) to read as follows:

§2.193 Trademark correspondence and
signature requirements.

(a] * *x *

(2) An electronic signature that meets
the requirements of paragraph (c) of this
section, personally entered by the
person named as the signatory. The
Office will accept an electronic
signature that meets the requirements of
paragraph (c) of this section on
correspondence filed on paper or
through TEAS or ESTTA.

(b) Copy of original signature. If a
copy of an original signature is filed, the
filer should retain the original as
evidence of authenticity. If a question of
authenticity arises, the Office may
require submission of the original.

(C] * % %

(1) Personally enter any combination
of letters, numbers, spaces and/or
punctuation marks that the signer has
adopted as a signature, placed between
two forward slash (““/”’) symbols in the
signature block on the electronic
submission; or
* * * * *

(d) Signatory must be identified. The
first and last name, and the title or
position, of the person who signs a
document in connection with a

trademark application, registration, or
proceeding before the Trademark Trial
and Appeal Board must be set forth
immediately below or adjacent to the
signature.

(e) Proper person to sign. Documents
filed in connection with a trademark
application or registration must be
signed as specified in paragraphs (e)(1)
through (10) of this section:

* * * * *

(10) Cover letters. A person
transmitting documents to the Office
may sign a cover letter or transmittal
letter. The Office neither requires cover
letters nor questions the authority of a
person who signs a communication that

merely transmits documents.
* * * * *

(g) Separate copies for separate files.
(1) Since each file must be complete in
itself, a separate copy of every
document filed in connection with a
trademark application, registration, or
inter partes proceeding must be
furnished for each file to which the
document pertains, even though the
documents filed in multiple files may be
identical.

(2) Parties should not file duplicate
copies of documents in a single
application, registration, or proceeding
file, unless the Office requires the filing
of duplicate copies.

* * * * *

m 22. Revise § 2.195 to read as follows:

§2.195 Filing date of trademark
correspondence.

The filing date of trademark
correspondence is determined as
follows:

(a) Electronic submissions. The filing
date of an electronic submission is the
date the Office receives the submission,
based on Eastern Time, regardless of
whether that date is a Saturday, Sunday,
or Federal holiday within the District of
Columbia.

(b) Paper correspondence. The filing
date of a submission submitted on paper
is the date the Office receives the
submission, except as follows:

(1) Priority Mail Express®. The filing
date of the submission is the date of
deposit with the USPS, if filed pursuant
to the requirements of § 2.198.

(2) Certificate of mailing. The filing
date of the submission is the date of
deposit with the USPS, if filed pursuant
to the requirements of § 2.197.

(3) Office closed. The Office is not
open to receive paper correspondence
on any day that is a Saturday, Sunday,
or Federal holiday within the District of
Columbia.

(c) Email and facsimile submissions.
Email and facsimile submissions are not
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permitted and if submitted will not be
accorded a date of receipt.

(d) Interruptions in U.S. Postal
Service. If the Director designates a
postal service interruption or emergency
within the meaning of 35 U.S.C. 21(a),
any person attempting to file
correspondence by Priority Mail
Express® Post Office to Addressee
service who was unable to deposit the
correspondence with the USPS due to
the interruption or emergency may
petition the Director to consider such
correspondence as filed on a particular
date in the Office. The petition must:

(1) Be filed promptly after the ending
of the designated interruption or
emergency;

(2) Include the original
correspondence or a copy of the original
correspondence; and

(3) Include a statement that the
correspondence would have been
deposited with the United States Postal
Service on the requested filing date but
for the designated interruption or
emergency in Priority Mail Express®
service; and that the correspondence
attached to the petition is the original
correspondence or a true copy of the
correspondence originally attempted to
be deposited as Priority Mail Express®
on the requested filing date.

m 23. Revise § 2.197 to read as follows:

§2.197 Certificate of mailing.

(a) The filing date of correspondence
submitted under this section is the date
of deposit with the USPS if the
correspondence:

(1) Is addressed as set out in § 2.190
and deposited with the USPS with
sufficient postage as first-class mail; and

(2) Includes a certificate of mailing for
each piece of correspondence that:

(i) Attests to the mailing and the
address used;

(ii) Includes the name of the
document and the application serial
number or USPTO reference number, if
assigned, or registration number to
which the document pertains;

(iii) Is signed separately from any
signature for the correspondence by a
person who has a reasonable basis to
expect that the correspondence would
be mailed on the date indicated; and

(iv) Sets forth the date of deposit with
the USPS.

(b) If correspondence is mailed in
accordance with paragraph (a) of this
section, but not received by the Office,
the party who mailed such
correspondence may file a petition to
the Director under § 2.146(a)(2) to
consider such correspondence filed in
the Office on the date of deposit with
the USPS. The petition must:

(1) Be filed within two months after
the date of mailing;

(2) Include a copy of the previously
mailed correspondence and certificate;
and

(3) Include a verified statement
attesting to the facts of the original
mailing.

(c) If the certificate of mailing does
not meet the requirements of paragraph
(a)(2) of this section, the filing date is
the date the Office receives the
submission.

m 24. Revise § 2.198 to read as follows:

§2.198 Filing of correspondence by
Priority Mail Express®.

(a) The filing date of correspondence
submitted under this section is the date
of deposit with the USPS, as shown by
the “date accepted” on the Priority Mail
Express® label or other official USPS
notation.

(b) If the USPS deposit date cannot be
determined, the filing date is the date
the Office receives the submission.

(c) If there is a discrepancy between
the filing date accorded by the Office to
the correspondence and the “date
accepted,” the party who submitted the
correspondence may file a petition to
the Director under § 2.146(a)(2) to
accord the correspondence a filing date
as of the “date accepted.” The petition
must:

(1) Be filed within two months after
the date of deposit;

(2) Include a true copy of the Priority
Mail Express® mailing label showing
the ““date accepted,” and any other
official notation by the USPS relied
upon to show the date of deposit; and

(3) Include a verified statement
attesting to the facts of the original
mailing.

(d) If the party who submitted the
correspondence can show that the “date
accepted”” was incorrectly entered or
omitted by the USPS, the party may file
a petition to the Director under
§2.146(a)(2) to accord the
correspondence a filing date as of the
date the correspondence is shown to
have been deposited with the USPS.
The petition must:

(1) Be filed within two months after
the date of deposit;

(2) Include proof that the
correspondence was deposited in the
Priority Mail Express® Post Office to
Addressee service prior to the last
scheduled pickup on the requested
filing date. Such proof must be
corroborated by evidence from the USPS
or evidence that came into being within
one business day after the date of
deposit; and

(3) Include a verified statement
attesting to the facts of the original
mailing.

(e) If correspondence is properly
addressed to the Office pursuant to

§2.190 and deposited with sufficient
postage in the Priority Mail Express®
Post Office to Addressee service of the
USPS, but not received by the Office,
the party who submitted the
correspondence may file a petition to
the Director under § 2.146(a)(2) to
consider such correspondence filed in
the Office on the USPS deposit date.
The petition must:

(1) Be filed within two months after
the date of deposit;

(2) Include a copy of the previously
mailed correspondence showing the
number of the Priority Mail Express®
mailing label thereon; and

(3) Include a verified statement
attesting to the facts of the original
mailing.

PART 7—RULES OF PRACTICE IN
FILINGS PURSUANT TO THE
PROTOCOL RELATING TO THE
MADRID AGREEMENT CONCERNING
THE INTERNATIONAL REGISTRATION
OF MARKS

m 25. The authority citation for 37 CFR

part 7 continues to read as follows:
Authority: 15 U.S.C. 1123, 35