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DEPARTMENT OF JUSTICE

Executive Office for Immigration
Review

8 CFR Part 1003

[Docket No. EOIR 183; A.G. Order No. 4119-
2018]

RIN 1125-AA79

Expanding the Size of the Board of
Immigration Appeals

AGENCY: Executive Office for
Immigration Review, Department of
Justice.

ACTION: Final rule.

SUMMARY: This final rule amends the
Executive Office for Immigration
Review (EOIR) regulations relating to
the organization of the Board of
Immigration Appeals (Board) by adding
four additional Board member positions,
thereby expanding the Board to 21
members.

DATES: This rule is effective February
27,2018.

FOR FURTHER INFORMATION CONTACT:
Lauren Alder Reid, Acting Chief of the
Immigration Law Division, Office of
Policy, Executive Office for Immigration
Review, 5107 Leesburg Pike, Suite 1902,
Falls Church, VA 20530, telephone
(703) 305-0289 (not a toll-free call).
SUPPLEMENTARY INFORMATION:

I. Current Interim Rule

On June 3, 2015, the Department of
Justice (Department) published an
interim rule amending 8 CFR 1003.1 to
increase the Board of Immigration
Appeals (Board) from 15 to 17 members,
with a request for comments. 80 FR
31461 (June 3, 2015). As explained in
the interim rule, expanding the number
of Board members is necessary to
accomplish EOIR’s commitment to
promptly provide Board appellate
review of timely filed immigration case
appeals. The interim rule provided two
primary reasons for increasing the

number of Board members from 15 to
17. First, EOIR was managing the largest
caseload the immigration court system
had ever seen. Second, the Department
was in the process of hiring a
substantial number of additional
immigration judges, which the
Department expected would increase
the number of appeals filed with the
Board.

The Department provided an
opportunity for post-promulgation
comment even though this was a rule of
internal agency organization and
therefore notice-and-comment
rulemaking was not required. The
Department received two comments by
the deadline of August 3, 2015. For the
reasons set forth below, the Department
is finalizing the interim rule amending
8 CFR part 1003, and adding four
additional Board members for a total of
21 Board members.

II. Background

EOIR administers the Nation’s
immigration court system. Generally,
cases commence before an immigration
judge when the Department of
Homeland Security (DHS) files with the
immigration court a charging document
against an alien. See 8 CFR 1003.14(a).
EOIR primarily decides whether foreign
nationals whom DHS charges with
violating immigration law pursuant to
the Immigration and Nationality Act are
removable as charged and, if so,
whether they should be ordered
removed from the United States, or
should be granted protection or relief
from removal and be permitted to
remain in the United States. EOIR’s
Office of the Chief Immigration Judge
administers the adjudications of the
immigration judges nationwide.

Decisions of the immigration judges
are subject to review by EOIR’s
appellate body, the Board, which is
currently composed of 17 Board
members. The Board is the highest
administrative tribunal for interpreting
and applying U.S. immigration law. The
Board’s decisions can be reviewed by
the Attorney General, as provided in 8
CFR 1003.1(g) and (h). Decisions of the
Board and the Attorney General are
subject to judicial review in the United
States Courts of Appeals.

III. Expansion of Number of Board
Members

EOIR’s mission is to adjudicate
immigration cases by fairly,

expeditiously, and uniformly
interpreting and administering the
Nation’s immigration laws. This task
includes the initial adjudication of
aliens’ cases in immigration courts
nationwide, as well as appellate review
by the Board when appeals are timely
filed. In order to more efficiently
accomplish the agency’s commitment to
promptly decide an increasing volume
of cases, as well as to review appeals in
those cases, this rule serves to finalize
the interim rule, with the addition of
four additional Board members.! This
rule adopts a revision to the third
sentence of 8 CFR 1003.1(a)(1). The
remainder of paragraph (a)(1) is
unchanged.

Expanding the number of Board
members was necessary when the
interim rule was published in 2015
because EOIR was experiencing an
increased caseload. Since the interim
rule’s publication, EOIR’s caseload has
continued to grow; EOIR is currently
managing the largest caseload the
immigration court system has ever seen.
At the end of FY 2016, there were
518,545 total cases pending before the
immigration courts, marking an increase
of 58,988 cases pending above those at
the end of FY 2015. See 2016 EOIR
Statistics Yearbook W1.2 As of January
1, 2018, there were 667,292 total cases
pending before the immigration courts.
This total increase included an increase
in the number of pending cases of
detained aliens. EOIR’s highest priority
is the efficient and timely adjudication
of detained alien cases, and EOIR
requires additional resources to handle
the increased caseload.

The Department is taking steps to
address the unprecedented pending
caseload. The Department hired 64
additional immigration judges in FY
2017 and continues to hire new
immigration judges. The Department
expects that, as these additional
immigration judges enter on duty, the
number of decisions rendered by the
immigration judges nationwide will

1The Department previously expanded the
number of Board members—from 11 to 15
members—on December 7, 2006, when it published
in the Federal Register an interim rule amending
8 CFR 1003.1. 71 FR 70855 (Dec. 7, 2006). On June
16, 2008, the Department published a final rule
adopting, without change, that interim rule. 73 FR
33875 (June 16, 2008).

2EOIR’s FY 2016 Statistics Yearbook, prepared by
EOIR’s Office of Planning, Analysis, and Statistics,
is available at https://www.justice.gov/eoir/page/
file/fysb16/download.
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increase, and the number of appeals
filed with the Board will increase as a
result. The Department is also taking a
number of management steps to more
efficiently address the pending
caseload, which EOIR expects will
result in an increase in immigration
judge decisions and, in turn, an increase
in the flow of appeals to the Board.?

Since January 2017, the Board has
experienced a steady increase in
appeals. For example, the number of
appeals increased throughout FY 2017,
from 2,618 in October 2016 to 3,035 in
September 2017. This caseload is
burdensome and, given current trends,
may become overwhelming were the
Board to maintain 17 members.

The interim rule modified the number
of Board members to 17, and requested
post-promulgation comment on the
proposal to increase the number of
Board members in light of the increased
caseload. Keeping in mind the goal of
maintaining cohesion and the ability to
reach consensus, but recognizing the
challenges the Board faces in light of its
current and anticipated increased
caseload, the Department has
determined that four additional
members should be added to the Board.
The Department acknowledges the
potential impact of the expansion to 21
members upon the Board’s ability to
provide coherent direction and to issue
precedential decisions, which require
approval of a majority of the Board, and
will continue to consider means to
improve the Board’s operations over
time. But the interim rule’s logic—
balancing efficiency with
administrability—supports increasing
the size of the Board in the final rule to
21. These changes will help support an
efficient system of appellate
adjudication in light of the increasing
caseload.

IV. Public Comments

The interim rule was exempt from the
usual requirements of prior notice and
comment and a 30-day delay in effective
date because, as an internal delegation
of authority, it is a rule of management
or personnel and relates to a matter of
agency organization, procedure, or
practice. See 5 U.S.C. 553(a), (b), (d).
Nonetheless, when promulgating the
interim rule, the Department provided
an opportunity for post-promulgation
comment. The Department received two
comments by the deadline, only one of
which was responsive to the rule. The

3 Statement of James McHenry, Acting Director,
Executive Office for Immigration Review, United
States Department of Justice, Before the
Subcommittee on Immigration and Border Security,
Committee on the Judiciary, United States House of
Representatives, November 1, 2017.

commenter stated that “[e]xpanding the
Board of Immigration Appeals (BIA) to
17 members from 15 membersis. . .a
necessary action as the pending times
for appeals has substantially increased
as the docket of EOIR has expanded.”

In response, the Department
appreciates this expression of support.
EOIR has steadily hired new
immigration judges, and continues to
hire new immigration judges, to
adjudicate EOIR’s historically large
caseload. As the number of immigration
judges increases, so does the number of
decisions rendered by immigration
judges. In turn, the number of appeals
filed with the Board also increases.
Increasing the number of Board
members will assist EOIR in
accomplishing its mission of
adjudicating appeals in a timely
manner.

V. Regulatory Requirements

A. Administrative Procedure Act

As this rule is the finalization of an
interim final rule, further request for
comment is not required. Alternately,
comment is unnecessary because this
final rule is a rule of management or
personnel as well as a rule of agency
organization, procedure, or practice. See
5 U.S.C. 553(a)(2), (b)(A). For the same
reasons, this rule is not subject to a 30-
day delay in effective date. See 5 U.S.C.
553(a)(2), (d).

B. Regulatory Flexibility Act

Under the Regulatory Flexibility Act
(RFA), “[w]henever an agency is
required by section 553 of [the
Administrative Procedure Act], or any
other law, to publish general notice of
proposed rulemaking for any proposed
rule. . . the agency shall prepare and
make available for public comment an
initial regulatory flexibility analysis.” 5
U.S.C. 603(a); see 5 U.S.C. 604(a). Such
analysis is not required when a rule is
exempt from notice-and-comment
rulemaking under 5 U.S.C. 553(b).
Because this is a rule of internal agency
organization and therefore is exempt
from notice-and-comment rulemaking,
no RFA analysis under 5 U.S.C. 603 or
604 is required for this rule.

C. Unfunded Mandates Reform Act of
1995

This rule will not result in the
expenditure by State, local, and tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
in any one year, and it will not
significantly or uniquely affect small
governments. Therefore, no actions were
deemed necessary under the provisions

of the Unfunded Mandates Reform Act
of 1995.

D. Executive Orders 12866 (Regulatory
Planning and Review), 13563
(Improving Regulation and Regulatory
Review), and 13771 (Reducing
Regulation and Controlling Regulatory
Costs)

This rule is limited to agency
organization, management, or personnel
matters and is therefore not subject to
review by the Office of Management and
Budget pursuant to section 3(d)(3) of
Executive Order 12866, Regulatory
Planning and Review. Nevertheless, the
Department certifies that this regulation
has been drafted in accordance with the
principles of Executive Order 12866,
section 1(b), and Executive Order 13563.
Executive Orders 12866 and 13563
direct agencies to assess all costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits,
including consideration of potential
economic, environmental, public health,
and safety effects; distributive impacts;
and equity. The benefits of this rule
include providing the Department with
an appropriate means of responding to
the increased number of appeals to the
Board. The public will benefit from the
expansion of the number of Board
members because such expansion will
help EOIR better accomplish its mission
of adjudicating cases in an efficient and
timely manner. Overall, the benefits
provided by the Board’s expansion
outweigh the costs of employing
additional federal employees. Finally,
because this rule is one of internal
organization, management, or
personnel, it is not subject to the
requirements of Executive Order 13771.

E. Executive Order 13132—Federalism

This rule will not have substantial
direct effects on the States, on the
relationship between the National
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with section 6 of Executive
Order 13132, this rule does not have
sufficient federalism implications to
warrant the preparation of a federalism
summary impact statement.

F. Executive Order 12988—Civil Justice
Reform

This rule meets the applicable
standards set forth in sections 3(a) and
3(b)(2) of Executive Order 12988.
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G. Paperwork Reduction Act

The provisions of the Paperwork
Reduction Act of 1995, Public Law 104—
13, 44 U.S.C. chapter 35, and its
implementing regulations, 5 CFR part
1320, do not apply to this final rule
because there are no new or revised
recordkeeping or reporting
requirements.

H. Congressional Review Act

This is not a major rule as defined by
5 U.S.C. 804(2). This action pertains to
agency organization, management, and
personnel and, accordingly, is not a
“rule” as that term is used in 5 U.S.C.
804(3). Therefore, the reports to
Congress and the Government
Accountability Office specified by 5
U.S.C. 801 are not required.

List of Subjects in 8 CFR Part 1003

Administrative practice and
procedure, Aliens, Immigration, Legal
services, Organization and functions
(Government agencies).

Accordingly, for the reasons stated in
the preamble, the interim rule amending
8 CFR part 1003, which was published
at 80 FR 31461 on June 3, 2015, is
adopted as a final rule, with the
following change:

PART 1003—EXECUTIVE OFFICE FOR
IMMIGRATION REVIEW

m 1. The authority citation for part 1003
continues to read as follows:

Authority: 5 U.S.C. 301; 6 U.S.C. 521; 8
U.S.C. 1101, 1103, 1154, 1155, 1158, 1182,
1226, 1229, 1229a, 1229b, 1229c¢, 1231,
1254a, 1255, 1324d, 1330, 1361, 1362; 28
U.S.C. 509, 510, 1746; sec. 2 Reorg. Plan No.
2 of 1950; 3 CFR, 1949-1953 Comp., p. 1002;
section 203 of Pub. L. 105-100, 111 Stat.
2196—200; sections 1506 and 1510 of Pub. L.
106-386, 114 Stat. 1527—-29, 1531-32; section
1505 of Pub. L. 106-554, 114 Stat. 2763A—
326 to —328.

m 2. Amend § 1003.1 by revising the
third sentence of paragraph (a)(1) to
read as follows:

§1003.1 Organization, jurisdiction, and
powers of the Board of Immigration
Appeals.

(a)(1) * * * The Board shall consist of
21 members. * * *
* * * * *

Dated: February 20, 2018.
Jefferson B. Sessions III,
Attorney General.
[FR Doc. 2018—03980 Filed 2—26-18; 8:45 am]|
BILLING CODE 4410-30-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2016-9519; Product
Identifier 2016—NM-099-AD; Amendment
39-19200; AD 2018-04-05]

RIN 2120-AA64

Airworthiness Directives; Airbus
Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for certain
Airbus Model A319-112, A319-115,
A320-214, A320-232, and A321-211
airplanes. This AD was prompted by in-
service experience and further analysis,
which showed that the galley 5 without
kick-load retainers, was unable to
withstand the expected loading during
several flight phases or in case of
emergency landing. This AD requires
modification of galley 5 trolley
compartments by adding kick-load
retainers. We are issuing this AD to
address the unsafe condition on these
products.

DATES: This AD is effective April 3,
2018.

The Director of the Federal Register
approved the incorporation by reference
of certain publications listed in this AD
as of April 3, 2018.

ADDRESSES: For service information
identified in this final rule, contact
Airbus, Airworthiness Office—EIAS, 1
Rond Point Maurice Bellonte, 31707
Blagnac Cedex, France; telephone +33 5
61 93 36 96; fax +33 5 61 93 44 51; email
account.airworth-eas@airbus.com;
internet http://www.airbus.com. You
may view this referenced service
information at the FAA, Transport
Standards Branch, 2200 South 216th
Street, Des Moines, WA. For
information on the availability of this
material at the FAA, call 206-231-3195.
It is also available on the internet at
http://www.regulations.gov by searching
for and locating Docket No. FAA-2016—
9519.

Examining the AD Docket

You may examine the AD docket on
the internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2016—
9519; or in person at the Docket
Management Facility between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket

contains this AD, the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Office (telephone 800-647—
5527) is Docket Management Facility,
U.S. Department of Transportation,
Docket Operations, M—30, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue SE,
Washington, DC 20590.

FOR FURTHER INFORMATION CONTACT:
Sanjay Ralhan, Aerospace Engineer,
International Section, Transport
Standards Branch, FAA, 2200 South
216th Street, Des Moines, WA 98198;
telephone 206-231-3223; fax 206—231—
3398.

SUPPLEMENTARY INFORMATION:

Discussion

We issued a supplemental notice of
proposed rulemaking (SNPRM) to
amend 14 CFR part 39 by adding an AD
that would apply to certain Airbus
Model A319-112, A319-115, A320-214,
A320-232, and A321-211 airplanes.
The SNPRM published in the Federal
Register on November 9, 2017 (82 FR
52022) (“the SNPRM”). We preceded
the SNPRM with a notice of proposed
rulemaking (NPRM) that published in
the Federal Register on January 3, 2017
(82 FR 50) (“the NPRM”’). The NPRM
was prompted by in-service experience
and further analysis, which showed that
the galley 5 without kick-load retainers
was unable to withstand the expected
loading during several flight phases or
in case of an emergency landing. The
NPRM proposed to require modification
of galley 5 trolley compartments by
adding kick-load retainers. The SNPRM
proposed to modify the applicability.
We are issuing this AD to prevent
galley/trolley detachment and collapse
into an adjacent cabin aisle or cabin
zone, possibly spreading loose galley
equipment items, compartment doors,
or leaking fluids. These hazards could
block an evacuation route and result in
injury to crew or passengers.

The European Aviation Safety Agency
(EASA), which is the Technical Agent
for the Member States of the European
Union, has issued EASA Airworthiness
Directive 2016—0040, dated March 2,
2016 (referred to after this as the
Mandatory Continuing Airworthiness
Information, or ‘“the MCAI”), to correct
an unsafe condition for certain Airbus
Model A319-112, A319-115, A320-214,
A320-232, and A321-211 airplanes.
The MCAI states:

Following in-service experience and
further analyses, it was ascertained that the
galley 5 without kick load retainers on
external position could not withstand the
expected loading during several flight phases
or in case of emergency landing.
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This condition, if not corrected, could lead
to galley/trolley detachment and collapse
into an adjacent cabin aisle or cabin zone,
possibly spreading loose galley equipment
items, compartment doors or leaking fluids,
blocking an evacuation route, and
consequently resulting in injury to crew or
passengers.

To address this potential unsafe condition,
Airbus issued 6 Service Bulletins (SB) to
provide modification instructions for the
affected aeroplanes.

For the reasons described above, this
[EASA] AD requires modification of galley 5
trolley compartments to install kick load
retainers.

You may examine the MCAI in the
AD docket on the internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2016—
9519.

Comments

We gave the public the opportunity to
participate in developing this AD. The
following presents the comments
received on the SNPRM and the FAA’s
response to each comment.

Request To Change the Applicability To
Be Based on Galley 5 Part and Serial
Number

Etihad Airways (Etihad) requested

that the applicability of the proposed
AD (in the SNPRM) be changed to list

specific galley 5 part numbers and serial
numbers. Etihad noted that the same
galley 5 part number installed on the
airplanes listed in the applicability of
the proposed AD (in the SNPRM) was
also installed on certain Model A320-
232 airplanes under supplemental type
certificates (STCs). Etihad noted that the
proposed change would help to ensure
all affected parts are addressed.

We disagree with the commenter’s
request. We appreciate Etihad’s
initiative in attempting to address the
unsafe condition on their fleet,
including airplanes modified by STCs or
other approved installation methods.
However, making the requested change
would require us to issue another
supplemental NPRM, delaying the
issuance of a final rule. To delay this
action would be inappropriate, since we
have determined that an unsafe
condition exists and that galley
modifications must be made to ensure
continued safety. We will consider
additional rulemaking to address
airplanes modified by STCs. We have
not changed this AD in this regard.

Conclusion

We reviewed the relevant data,
considered the comment received, and
determined that air safety and the

ESTIMATED COSTS

public interest require adopting this AD
as proposed except for minor editorial
changes. We have determined that these
minor changes:

e Are consistent with the intent that
was proposed in the SNPRM for
correcting the unsafe condition; and

¢ Do not add any additional burden
upon the public than was already
proposed in the SNPRM.

Related Service Information Under 1
CFR Part 51

Airbus has issued Service Bulletin
A320-25-1B29, dated June 19, 2014;
and Service Bulletin A320-25-1B30,
dated June 19, 2014. This service
information describes procedures for
installing kick-load retainers on certain
galley 5 trolley compartments. These
documents are distinct since they apply
to different airplane configurations. This
service information is reasonably
available because the interested parties
have access to it through their normal
course of business or by the means
identified in the ADDRESSES section.

Costs of Compliance

We estimate that this AD affects 19
airplanes of U.S. registry.

We estimate the following costs to
comply with this AD:

: Cost per Cost on U.S.
Action Labor cost Parts cost product operators
Modification .........ooereeriieeeeeeee 2 work-hours x $85 per hour = $170 ............. $0 $170 $3,230

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.”” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

This AD is issued in accordance with
authority delegated by the Executive

Director, Aircraft Certification Service,
as authorized by FAA Order 8000.51C.
In accordance with that order, issuance
of ADs is normally a function of the
Compliance and Airworthiness
Division, but during this transition
period, the Executive Director has
delegated the authority to issue ADs
applicable to transport category
airplanes to the Director of the System
Oversight Division.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

1. Is not a “significant regulatory
action” under Executive Order 12866,

2.Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979),

3. Will not affect intrastate aviation in
Alaska, and

4. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:
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Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2018-04-05 Airbus: Amendment 39-19200;
Docket No. FAA-2016-9519; Product
Identifier 2016—NM-099—-AD.

(a) Effective Date
This AD is effective April 3, 2018.

(b) Affected ADs

None.
(c) Applicability

This AD applies to Airbus Model A319-
112, A319-115, A320-214, A320-232, and
A321-211 airplanes, certificated in any
category, manufacturer’s serial numbers
1479, 3096, 3693, 3713, 3739, 3791, 3896,
3902, 3907, 3931, 3949, 3969, 4030, 4045,
4049, 4059, 4066, 4077, 4083, 4124, 4146,
4158, 4188, 4198, 4206, 4209, 4218, 4235,
4255, 4264, 4304, 4321, 4371, 4374, 4395,
4411, 4417, 4431, 4485, 4492, 4502, 4528,
4541, 4548, 4592, 4595, 4638, 4651, 4669,
4703,4724,4737,4746, 4770, 4780, 4783,
4826, 4827, 4860, 4863, 4865, 4902, 4934,
4945, 4951, 4952, 4971, 4996, 5023, 5029,
5042, 5088, 5095, 5132, 5159, 5164, 5171,
5175, 5192, 5210, 5227, 5241, 5247, 5251,
5275, 5277, 5297, 5306, 5340, 5343, 5348,
5356, 5366, 5370, 5385, 5387, 5392, 5396,
5400, 5407, 5418, 5427, 5438, 5456, 5458,
5469, 5495, 5517, 5555, 5624, 5674, 5678,
5698, 5699, 5704, 5709, 5714, 5791, 5745,
5753, 5761, 5781, 5786, 5788, 5789, 5798,
5804, 5810, 5821, 5827, 5842, 5874, 5882,
5889, 5903, 5907, 5916, 5924, 5958, 5984,
5994, 6000, 6004, 6054, 6080, 6107, 6166,
6176, 6234, 6266, 6293, 6335, 6344, 6365,
6430, and 6444.

(d) Subject

Air Transport Association (ATA) of
America Code 25, Equipment/furnishings.

(e) Reason

This AD was prompted by in-service
experience and further analysis, which
showed that the galley 5 without kick-load
retainers was unable to withstand the
expected loading during several flight phases
or in case of emergency landing. We are
issuing this AD to prevent galley/trolley
detachment and collapse into an adjacent
cabin aisle or cabin zone, possibly spreading
loose galley equipment items, compartment
doors, or leaking fluids. These hazards could
block an evacuation route and result in injury
to crew or passengers.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Install Kick-Load Retainers

Within 12 months after the effective date
of this AD, install kick-load retainers on the
galley 5 trolley compartments as specified in
paragraph (g)(1), (g)(2), or (g)(3) of this AD,
as applicable. For airplanes on which galley
5 is not installed, no action is required by
this paragraph.

(1) For Airbus Model A319-115 airplanes,
manufacturer’s serial numbers 5678, 5698,
5704, 5745, 5753, 5761, 5781, 5786, 5788,
5789, 5798, 5810, 5827, and 5842, do the
installation in accordance with the
Accomplishment Instructions of Airbus
Service Bulletin A320-25-1B29, dated June
19, 2014.

(2) For Airbus Model A320-232 airplanes,
manufacturer’s serial numbers 5458, 5517,
5624, and 5804, do the installation in
accordance with the Accomplishment
Instructions of Airbus Service Bulletin A320—
25—-1B30, dated June 19, 2014.

(3) For airplanes not identified in
paragraph (g)(1) or (g)(2) of this AD, do the
installation using a method approved by the
Manager, International Section, Transport
Standards Branch, FAA; or the European
Aviation Safety Agency (EASA); or Airbus’s
EASA Design Organization Approval (DOA).
If approved by the DOA, the approval must
include the DOA-authorized signature

(h) Other FAA AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, International
Section, Transport Standards Branch, FAA,
has the authority to approve AMOC:s for this
AD, if requested using the procedures found
in 14 CFR 39.19. In accordance with 14 CFR
39.19, send your request to your principal
inspector or local Flight Standards District
Office, as appropriate. If sending information
directly to the International Section, send it
to the attention of the person identified in
paragraph (i)(2) of this AD. Information may
be emailed to: 9-ANM-116-AMOC-
REQUESTS@faa.gov. Before using any
approved AMOC, notify your appropriate
principal inspector, or lacking a principal
inspector, the manager of the local flight
standards district office/certificate holding
district office.

(2) Contacting the Manufacturer: For any
requirement in this AD to obtain corrective
actions from a manufacturer, the action must
be accomplished using a method approved
by the Manager, International Section,
Transport Standards Branch, FAA; or EASA;
or Airbus’s EASA Design Organization
Approval (DOA). If approved by the DOA,
the approval must include the DOA-
authorized signature.

(i) Related Information

(1) Refer to Mandatory Continuing
Airworthiness Information (MCAI) EASA
Airworthiness Directive 2016—0040, dated
March 2, 2016, for related information. This
MCAI may be found in the AD docket on the
internet at http://www.regulations.gov by
searching for and locating Docket No. FAA—
2016-9519.

(2) For more information about this AD,
contact Sanjay Ralhan, Aerospace Engineer,
International Section, Transport Standards
Branch, FAA, 2200 South 216th Street, Des
Moines, WA 98198; telephone 206—231—
3223; fax 206—-231-3398.

(j) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this

paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless this AD specifies otherwise.

(i) Airbus Service Bulletin A320-25-1B29,
dated June 19, 2014.

(ii) Airbus Service Bulletin A320-25-1B30,
dated June 19, 2014.

(3) For service information identified in
this AD, contact Airbus, Airworthiness
Office—EIAS, 1 Rond Point Maurice
Bellonte, 31707 Blagnac Cedex, France;
telephone +33 5 61 93 36 96; fax +33 5 61
93 44 51; email account.airworth-eas@
airbus.com; internet http://www.airbus.com.

(4) You may view this service information
at the FAA, Transport Standards Branch,
2200 South 216th Street, Des Moines, WA.
For information on the availability of this
material at the FAA, call 206-231-3195.

(5) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
202-741-6030, or go to: http://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued in Des Moines, Washington, on
February 9, 2018.
Michael Kaszycki,

Acting Director, System Oversight Division,
Aircraft Certification Service.

[FR Doc. 2018—03495 Filed 2—-26-18; 8:45 am|
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2017-0766; Product
Identifier 2017-NM-046-AD; Amendment
39-19203; AD 2018-04-08]

RIN 2120-AA64
Airworthiness Directives; The Boeing
Company Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for all The
Boeing Company Model 737-100, —200,
—200C, —300, —400, and —500 series
airplanes. This AD was prompted by an
evaluation by the design approval
holder (DAH) indicating that the gore
web lap splices of the aft pressure
bulkhead are subject to widespread
fatigue damage (WFD). This AD requires
repetitive inspections of the gore webs,
gore web lap splices, and repair webs,
as applicable, of the aft pressure
bulkhead, and applicable on-condition
actions. We are issuing this AD to
address the unsafe condition on these
products.
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DATES: This AD is effective April 3,
2018.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in this AD
as of April 3, 2018.

ADDRESSES: For service information
identified in this final rule, contact
Boeing Commercial Airplanes,
Attention: Contractual & Data Services
(C&DS), 2600 Westminster Blvd., MC
110-SK57, Seal Beach, CA 90740-5600;
telephone 562—-797-1717; internet
https://www.myboeingfleet.com. You
may view this service information at the
FAA, Transport Standards Branch, 2200
South 216th St., Des Moines, WA. For
information on the availability of this
material at the FAA, call 206—-231-3195.
It is also available on the internet at
http://www.regulations.gov by searching
for and locating Docket No. FAA-2017—
0766.

Examining the AD Docket

You may examine the AD docket on
the internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2017—
0766; or in person at the Docket
Management Facility between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this final rule, the regulatory
evaluation, any comments received, and
other information. The address for the
Docket Office (phone: 800-647-5527) is
Docket Management Facility, U.S.
Department of Transportation, Docket
Operations, M—30, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue SE, Washington, DC
20590.

FOR FURTHER INFORMATION CONTACT:
George Garrido, Aerospace Engineer,
Airframe Section, FAA, Los Angeles
ACO Branch, 3960 Paramount
Boulevard, Lakewood, CA 90712—4137;
phone: 562—627-5232; fax: 562—627—
5210; email: george.garrido@faa.gov.
SUPPLEMENTARY INFORMATION:

Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 by adding an AD that would
apply to all The Boeing Company Model
737-100, —200, —200C, —300, —400, and
—500 series airplanes. The NPRM
published in the Federal Register on
August 11, 2017 (82 FR 37546). The
NPRM was prompted by an evaluation
by the DAH indicating that the gore web
lap splices of the aft pressure bulkhead
are subject to WFD. The NPRM
proposed to require repetitive
inspections of the gore webs, gore web
lap splices, and repair webs, as

applicable, of the aft pressure bulkhead,
and applicable on-condition actions.

We are issuing this AD to detect and
correct cracking in the gore webs, gore
web lap splices, and repair webs of the
aft pressure bulkhead, which could
result in possible rapid decompression
and loss of structural integrity.

Comments

We gave the public the opportunity to
participate in developing this final rule.
The following presents the comments
received on the NPRM and the FAA’s
response to each comment.

Effect of Winglets on Accomplishment
of the Proposed Actions

Aviation Partners Boeing stated that
accomplishing the Supplemental Type
Certificate (STC) ST01219SE does not
affect the actions specified in the
NPRM.

We concur with the commenter. We
have redesignated paragraph (c) of the
proposed AD as paragraph (c)(1) of this
AD and added paragraph (c)(2) to this
AD to state that installation of STC
ST01219SE does not affect the ability to
accomplish the actions required by this
AD. Therefore, for airplanes on which
STC ST01219SE is installed, a “‘change
in product” alternative method of
compliance (AMOC) approval request is
not necessary to comply with the
requirements of 14 CFR 39.17.

Request To Clarify “Related AD”’
Section

Boeing recommended that a statement
be added to the “Related AD” section of
the NPRM to provide clarification of the
effect of the proposed AD on the
requirements of paragraph (o) of AD
2012-18-13 R1, Amendment 39-17429
(78 FR 27020, May 9, 2013) (“AD 2012—
18-13 R1”’). Boeing asserted that the
“Related AD” section could be
misinterpreted to imply that the
inspections required by the proposed
AD are in addition to the requirements
of paragraph (o) of AD 2012—-18-13 R1.

We agree with the commenter’s
rationale, but the ‘“Related AD” section
is not included in this final rule.
Therefore, no change has been made.

Request To Address the Termination of
AD 2012-18-13 R1

Boeing requested a clarification that
actions required by the proposed AD
terminate the requirements of paragraph
(o) of AD 2012-18-13 R1. Boeing
asserted that the actions of Boeing Alert
Service Bulletin 737-53A1355, dated
March 10, 2017, supersede the actions
of Boeing Alert Service Bulletin 737—
53A1214, Revision 4, dated December

16, 2011, which are mandated by
paragraph (o) of AD 2012-18-13 R1.

All Nippon Airways (ANA) also
requested clarification regarding
termination of the requirements of
paragraph (o) of AD 2012-18-13 R1.
ANA stated that, because the
compliance time is changed to “after the
effective date of this AD” in the
proposed AD, the inspections and
corrective actions required by paragraph
(o) of AD 2012-18-13 R1 may be
terminated as long as the inspections for
Zone 1, as specified in Boeing Alert
Service Bulletin 737-53A1355, dated
March 10, 2017, have been done within
the changed compliance time.

We agree with the requests for
clarification. We have added the
requested terminating action
information as paragraph (i) of this AD
and redesignated subsequent
paragraphs.

Request To Clarify the Zone 2
Definition

Boeing requested a clarification of the
definition of Zone 2 in the “Related
Service Information under 1 CFR part
51" paragraph of the NPRM. Boeing
observed that the definition given could
be misleading because it does not
specify that Zone 2 contains only the
gore web lap splices outside the apex
area.

We agree and have added the phrase
“outside the apex area” to the specified
paragraph of this final rule.

Clarification of Compliance Exception

We have revised the compliance
exception in paragraph (j)(1) of this AD
to clarify that where Boeing Alert
Service Bulletin 737-53A1355, dated
March 10, 2017, uses the phrase “the
original issue date of this service
bulletin,” this AD requires using ‘“‘the
effective date of this AD.”

Conclusion

We reviewed the relevant data,
considered the comments received, and
determined that air safety and the
public interest require adopting this
final rule with the changes described
previously and minor editorial changes.
We have determined that these minor
changes:

e Are consistent with the intent that
was proposed in the NPRM for
correcting the unsafe condition; and

¢ Do not add any additional burden
upon the public than was already
proposed in the NPRM.

We also determined that these
changes will not increase the economic
burden on any operator or increase the
scope of this final rule.
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Related Service Information Under 1
CFR Part 51

We reviewed Boeing Alert Service
Bulletin 737-53A1355, dated March 10,
2017. The service information describes
procedures for repetitive inspections of
the gore web in Zone 1 (i.e., inspections
around fastener locations in the gore
web lap splices and around fastener
locations in the apex area outside the
gore web lap splices) and gore web lap
splices in Zone 2 (i.e., inspections
around fastener locations in the gore
web lap splices outside the apex area)
of the aft pressure bulkhead, and

applicable on-condition actions. The
service information also describes, for
airplanes with an existing single gore
web repair, procedures for repetitive
inspections of the gore web (i.e.,
inspections around fastener locations in
the gore web lap splices) and repair
webs (i.e., inspections around fastener
locations in the gore web lap splices and
around fastener locations in the apex
area outside the gore web lap splices);
and, for airplanes with an existing all
gore web repair, procedures for
repetitive inspections of the repair webs
(i.e., inspections around fastener
locations in the repair gore web lap

ESTIMATED COSTS

splices and around fastener locations in
the apex area outside the repair gore
web lap splices); and procedures for
applicable on-condition actions. This
service information is reasonably
available because the interested parties
have access to it through their normal
course of business or by the means
identified in the ADDRESSES section.

Costs of Compliance

We estimate that this AD affects 281
airplanes of U.S. registry. We estimate
the following costs to comply with this
AD:

Action

Labor cost

Parts cost

Cost per product

Cost on U.S. operators

Inspection

tion cycle.

46 work-hours x $85 per hour = $3,910 per inspec- $0

$3,910 per inspection
cycle.

$1,098,710 per inspection
cycle.

We estimate the following costs to do
any necessary on-condition actions that

would be required based on the results
of the inspection. We have no way of

ON-CONDITION COSTS

determining the number of aircraft that
might need these on-condition actions:

. Cost per

Action Labor cost Parts cost product
Inspection of previous single gore web repair ............. 8 work-hours x $85 per hour = $680 .......cccoecvevvrvenenne $0 $680
Inspection of previous all gore web repair .................. 10 work-hours x $85 per hour = $850 .........cccccccerenenne 0 850

We have received no definitive data
that would enable us to provide cost
estimates for the repairs specified in this
AD.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701:
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

This AD is issued in accordance with
authority delegated by the Executive
Director, Aircraft Certification Service,

as authorized by FAA Order 8000.51C.
In accordance with that order, issuance
of ADs is normally a function of the
Compliance and Airworthiness
Division, but during this transition
period, the Executive Director has
delegated the authority to issue ADs
applicable to transport category
airplanes to the Director of the System
Oversight Division.
Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities

under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2018-04-08 The Boeing Company:
Amendment 39-19203; Docket No.
FAA-2017-0766; Product Identifier
2017-NM-046—-AD.

(a) Effective Date
This AD is effective April 3, 2018.
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(b) Affected ADs

This AD affects AD 2012—-18-13 R1,
Amendment 39-17429 (78 FR 27020, May 9,
2013) (“AD 2012-18-13 R1").

(c) Applicability

(1) This AD applies to all The Boeing
Company Model 737-100, —200, —200C,
—300, —400, and —500 series airplanes,
certificated in any category.

(2) Installation of Supplemental Type
Certificate (STC) ST01219SE (http://rgl.faa.
gov/Regulatory and_Guidance Library/
rgstc.nsf/0/EBD1CEC7B301293E86257CB30
045557A70OpenDocument&Highlight=
st01219se) does not affect the ability to
accomplish the actions required by this AD.
Therefore, for airplanes on which STC
ST01219SE is installed, a “change in
product” alternative method of compliance
(AMOC) approval request is not necessary to
comply with the requirements of 14 CFR
39.17.

(d) Subject

Air Transport Association (ATA) of
America Code 53, Fuselage.

(e) Unsafe Condition

This AD was prompted by an evaluation by
the design approval holder (DAH) indicating
that the gore web lap splices of the aft
pressure bulkhead are subject to widespread
fatigue damage (WFD). We are issuing this
AD to detect and correct cracking in the gore
webs, gore web lap splices, and repair webs
of the aft pressure bulkhead, which could
result in possible rapid decompression and
loss of structural integrity.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Required Actions for Group 1 Airplanes

For airplanes identified as Group 1 in
Boeing Alert Service Bulletin 737-53A1355,
dated March 10, 2017: Within 120 days after
the effective date of this AD, inspect the
airplane, using a method approved in
accordance with the procedures specified in
paragraph (k) of this AD.

(h) Actions Required for Compliance

Except as required by paragraph (j) of this
AD: For airplanes identified as Group 2 in
Boeing Alert Service Bulletin 737-53A1355,
dated March 10, 2017, at the applicable times
specified in paragraph 1.E., “Compliance,” of
Boeing Alert Service Bulletin 737-53A1355,
dated March 10, 2017, do all applicable
actions identified as required for compliance
(“RC”) in, and in accordance with, the
Accomplishment Instructions of Boeing Alert
Service Bulletin 737-53A1355, dated March
10, 2017.

(i) Termination of Requirements of
Paragraph (o) of AD 2012-18-13 R1

Accomplishment of the initial inspection
for Zone 1, defined in Boeing Alert Service
Bulletin 737-53A1355, dated March 10,
2017, and required by paragraph (h) of this
AD terminates the requirements of paragraph
(o) of AD 2012-18-13 R1.

(j) Exceptions to Service Information
Specifications

(1) For purposes of determining
compliance with the requirements of this AD:
Where Boeing Alert Service Bulletin 737—
53A1355, dated March 10, 2017, uses the
phrase “the original issue date of this service
bulletin,” this AD requires using ““the
effective date of this AD.”

(2) Although Boeing Alert Service Bulletin
737-53A1355, dated March 10, 2017,
specifies to contact Boeing for repair
instructions, and specifies that action as
“RC” (Required for Compliance), this AD
requires repair before further flight using a
method approved in accordance with the
procedures specified in paragraph (k) of this
AD.

(k) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Los Angeles ACO Branch,
FAA, has the authority to approve AMOGs
for this AD, if requested using the procedures
found in 14 CFR 39.19. In accordance with
14 CFR 39.19, send your request to your
principal inspector or local Flight Standards
District Office, as appropriate. If sending
information directly to the manager of the
certification office, send it to the attention of
the person identified in paragraph (1) of this
AD. Information may be emailed to: 9-ANM-
LAACO-AMOC-Requests@faa.gov.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(3) An AMOC that provides an acceptable
level of safety may be used for any repair,
modification, or alteration required by this
AD if it is approved by the Boeing
Commercial Airplanes Organization
Designation Authorization (ODA) that has
been authorized by the Manager, Los Angeles
ACO Branch, to make those findings. To be
approved, the repair method, modification
deviation, or alteration deviation must meet
the certification basis of the airplane, and the
approval must specifically refer to this AD.

(4) Except as required by paragraph (j)(2)
of this AD: For service information that
contains steps that are labeled as Required
for Compliance (RC), the provisions of
paragraphs (k)(4)(i) and (k)(4)(ii) of this AD
apply.

(i) The steps labeled as RC, including
substeps under an RC step and any figures
identified in an RC step, must be done to
comply with the AD. If a step or substep is
labeled “RC Exempt,” then the RC
requirement is removed from that step or
substep. An AMOC is required for any
deviations to RC steps, including substeps
and identified figures.

(ii) Steps not labeled as RC may be
deviated from using accepted methods in
accordance with the operator’s maintenance
or inspection program without obtaining
approval of an AMOGC, provided the RC steps,
including substeps and identified figures, can
still be done as specified, and the airplane
can be put back in an airworthy condition.

(1) Related Information

For more information about this AD,
contact George Garrido, Aerospace Engineer,

Airframe Section, FAA, Los Angeles ACO
Branch, 3960 Paramount Boulevard,
Lakewood, CA 90712—4137; phone: 562—627—
5232; fax: 562—627-5210; email:
george.garrido@faa.gov.

(m) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless the AD specifies otherwise.

(i) Boeing Alert Service Bulletin 737—
53A1355, dated March 10, 2017.

(ii) Reserved.

(3) For service information identified in
this AD, contact Boeing Commercial
Airplanes, Attention: Contractual & Data
Services (C&DS), 2600 Westminster Blvd.,
MC 110-SK57, Seal Beach, CA 90740-5600;
telephone 562-797-1717; internet https://
www.myboeingfleet.com.

(4) You may view this service information
at the FAA, Transport Standards Branch,
2200 South 216th St., Des Moines, WA. For
information on the availability of this
material at the FAA, call 206-231-3195.

(5) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
202-741-6030, or go to: http://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued in Renton, Washington, on February
14, 2018.
Michael Kaszycki,

Acting Director, System Oversight Division,
Aircraft Certification Service.

[FR Doc. 2018—03600 Filed 2—26—-18; 8:45 am|
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2016-9435; Product
Identifier 2016—NM-108-AD; Amendment
39-18830; AD 2017-06-06]

RIN 2120-AA64

Airworthiness Directives; Fokker
Services B.V. Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: We are superseding
Airworthiness Directive (AD) 2012—-22—
15, which applied to all Fokker Services
B.V. Model F28 Mark 0070 and Mark
0100 airplanes. AD 2012-22-15
required revising the maintenance
program to incorporate the limitations,


http://rgl.faa.gov/Regulatory_and_Guidance_Library/rgstc.nsf/0/EBD1CEC7B301293E86257CB30045557A?OpenDocument&Highlight=st01219se
http://rgl.faa.gov/Regulatory_and_Guidance_Library/rgstc.nsf/0/EBD1CEC7B301293E86257CB30045557A?OpenDocument&Highlight=st01219se
http://rgl.faa.gov/Regulatory_and_Guidance_Library/rgstc.nsf/0/EBD1CEC7B301293E86257CB30045557A?OpenDocument&Highlight=st01219se
http://rgl.faa.gov/Regulatory_and_Guidance_Library/rgstc.nsf/0/EBD1CEC7B301293E86257CB30045557A?OpenDocument&Highlight=st01219se
http://rgl.faa.gov/Regulatory_and_Guidance_Library/rgstc.nsf/0/EBD1CEC7B301293E86257CB30045557A?OpenDocument&Highlight=st01219se
http://www.archives.gov/federal-register/cfr/ibr-locations.html
http://www.archives.gov/federal-register/cfr/ibr-locations.html
http://www.archives.gov/federal-register/cfr/ibr-locations.html
mailto:9-ANM-LAACO-AMOC-Requests@faa.gov
mailto:9-ANM-LAACO-AMOC-Requests@faa.gov
https://www.myboeingfleet.com
https://www.myboeingfleet.com
mailto:george.garrido@faa.gov

Federal Register/Vol. 83, No. 39/ Tuesday, February 27, 2018/Rules and Regulations

8329

tasks, thresholds, and intervals specified
in certain revised Fokker maintenance
review board (MRB) documents. This
new AD requires revising the
maintenance or inspection program, as
applicable, to incorporate new
maintenance requirements and
airworthiness limitations. This AD was
prompted by new and more restrictive
airworthiness limitations. We are
issuing this AD to address the unsafe
condition on these products.

DATES: This AD is effective April 3,
2018.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in this AD
as of April 3, 2018.

The Director of the Federal Register
approved the incorporation by reference
of a certain other publication listed in
this AD as of December 20, 2012 (77 FR
68063, November 15, 2012).

ADDRESSES: For service information
identified in this final rule, contact
Fokker Services B.V., Technical
Services Dept., P.O. Box 1357, 2130 EL
Hoofddorp, the Netherlands; telephone:
+31 (0)88—6280—350; fax: +31 (0)88—
6280—111; email: technicalservices@
fokker.com; internet http://
www.myfokkerfleet.com. You may view
this referenced service information at
the FAA, Transport Standards Branch,
1601 Lind Avenue SW, Renton, WA. For
information on the availability of this
material at the FAA, call 425-227-1221.
It is also available on the internet at
http://www.regulations.gov by searching
for and locating Docket No. FAA-2016—
9435.

Examining the AD Docket

You may examine the AD docket on
the internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2016—
9435; or in person at the Docket
Management Facility between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this AD, the regulatory
evaluation, any comments received, and
other information. The address for the
Docket Office (telephone 800-647-5527)
is Docket Management Facility, U.S.
Department of Transportation, Docket
Operations, M—30, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue SE, Washington, DC
20590.

FOR FURTHER INFORMATION CONTACT: Tom
Rodriguez, Aerospace Engineer,
International Section, Transport
Standards Branch, FAA, 1601 Lind
Avenue SW, Renton, WA 98057-3356;
telephone 425-227-1137; fax 425-227—
1149.

SUPPLEMENTARY INFORMATION:

Discussion

We issued a supplemental notice of
proposed rulemaking (SNPRM) to
amend 14 CFR part 39 to supersede AD
2012—-22-15, Amendment 39-17252 (77
FR 68063, November 15, 2012) (“AD
2012-22-15""). AD 2012-22-15 applied
to all Fokker Services B.V. Model F28
Mark 0070 and Mark 0100 airplanes.
The SNPRM published in the Federal
Register on October 19, 2017 (82 FR
48671) (‘““the SNPRM”). We preceded
the SNPRM with a notice of proposed
rulemaking (NPRM) that published in
the Federal Register on December 16,
2016 (81 FR 91068) (‘‘the NPRM”). The
NPRM was prompted by new and more
restrictive airworthiness limitations.
The NPRM proposed to revise the
maintenance or inspection program, as
applicable, to incorporate the new and
more restrictive airworthiness
limitations. The SNPRM proposed to
require revising the maintenance or
inspection program, as applicable, to
incorporate new and more restrictive
airworthiness limitations that were
issued since the NPRM was released.
We are issuing this AD to prevent
reduced structural integrity of the
airplane.

The European Aviation Safety Agency
(EASA), which is the Technical Agent
for the Member States of the European
Union, has issued EASA Airworthiness
Directive AD 2017-0095, dated May 30,
2017 (referred to after this as the
Mandatory Continuing Airworthiness
Information, or “the MCAI”), to correct
an unsafe condition for all Fokker
Services B.V. Model F28 Mark 0070 and
Mark 0100 airplanes. The MCALI states:

Fokker Services Engineering Report SE—
623 contains the Airworthiness Limitation
Items (ALIs) and Safe Life Items (SLIs). This
report is Part 2 of the Airworthiness
Limitations Section (ALS Part 2) of the
Instructions for Continued Airworthiness,
referred to in Section 06, Appendix 1, of the
Fokker 70/100 Maintenance Review Board
document.

The complete ALS consists of:

Part 1—Report SE-473, Certification
Maintenance Requirements (CMRs)—ref.
EASA AD 2015-0027 [which corresponds to
FAA AD 2016-11-22, Amendment 39-18549
(81 FR 36438, June 7, 2016)],

Part 2—Report SE-623, ALIs and SLIs—ref.
EASA AD 2016-0125 [which corresponds to
certain requirements in FAA AD 2012-22—-
15], and

Part 3—Report SE-672, Fuel ALIs and
CDCCLs—ref. EASA AD 2015-0032 [which
corresponds to FAA AD 2016-11-15,
Amendment 39-18542 (81 FR 36447, June 7,
2016)].

The instructions contained in those reports
have been identified as mandatory actions for
continued airworthiness. Failure to

accomplish these actions could result in an
unsafe condition.

EASA previously issued AD 2016-0125,
requiring the actions described in ALS Part
2, Report SE-623 at issue 15 and 16.

Since that AD was issued, Fokker Services
published issue 17 of Report SE-623,
containing new and/or more restrictive
maintenance tasks.

For the reasons described above, this
[EASA] AD retains the requirements of AD
2016-0125, which is superseded, and
requires implementation of the maintenance
actions as specified in ALS Part 2 of the
Instructions for Continued Airworthiness,
Fokker Services Engineering Report SE-623
at issue 17 (hereafter referred to as ‘“ALS Part
2” in this [EASA] AD).

You may examine the MCAI in the
AD docket on the internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2016—
9435.

Comments

We gave the public the opportunity to
participate in developing this AD. We
received no comments on the SNPRM or
on the determination of the cost to the
public.

Conclusion

We reviewed the available data and
determined that air safety and the
public interest require adopting this AD
as proposed except for minor editorial
changes. We have determined that these
minor changes:

e Are consistent with the intent that
was proposed in the SNPRM for
correcting the unsafe condition; and

¢ Do not add any additional burden
upon the public than was already
proposed in the SNPRM.

Related Service Information Under 1
CFR Part 51

Fokker Services B.V. has issued
Engineering Report SE-623, “Fokker 70/
100 ALI's and SLI’s,” Issue 17, issued
April 26, 2017. The service information
describes new and more restrictive
airworthiness limitations. This service
information is reasonably available
because the interested parties have
access to it through their normal course
of business or by the means identified
in the ADDRESSES.

Costs of Compliance

We estimate that this AD affects 15
airplanes of U.S. registry.

The actions required by AD 2012-22—
15, and retained in this AD, take about
1 work-hour per product, at an average
labor rate of $85 per work-hour. Based
on these figures, the estimated cost of
the actions that are required by AD
2012-22-15 is $85 per product.

We also estimate that it would take
about 1 work-hour per product to
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comply with the new basic
requirements of this AD. The average
labor rate is $85 per work-hour. Based
on these figures, we estimate the cost of
this AD on U.S. operators to be $1,275,
or $85 per product.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. ““Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in ““Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

This AD is issued in accordance with
authority delegated by the Executive
Director, Aircraft Certification Service,
as authorized by FAA Order 8000.51C.
In accordance with that order, issuance
of ADs is normally a function of the
Compliance and Airworthiness
Division, but during this transition
period, the Executive Director has
delegated the authority to issue ADs
applicable to transport category
airplanes to the Director of the System
Oversight Division.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979);

3. Will not affect intrastate aviation in
Alaska; and

4. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by
removing Airworthiness Directive 2012—
22—-15, Amendment 39-17252 (77 FR
68063, November 15, 2012), and adding
the following new AD.

2017-06-06 Fokker Services B.V:
Amendment 39-18830; Docket No.
FAA-2016-9435; Product Identifier
2016—NM-108—-AD.

(a) Effective Date
This AD is effective April 3, 2018.

(b) Affected ADs

(1) This AD replaces AD 2012-22-15,
Amendment 39-17252 (77 FR 68063,
November 15, 2012) (“‘AD 2012—-22-15").

(2) This AD affects AD 2012-12-07,
Amendment 39-17087 (77 FR 37788, June
25, 2012) (“AD 2012-12-07").

(3) This AD affects AD 2008—06—20 R1,
Amendment 39-16089 (74 FR 61018,
November 23, 2009) (‘“‘AD 2008-06—20 R1”).

(c) Applicability
This AD applies to Fokker Services B.V.
Model F28 Mark 0070 and Mark 0100

airplanes, certificated in any category, all
serial numbers.

(d) Subject

Air Transport Association (ATA) of
America Code 05, Time Limits/Maintenance
Checks.

(e) Reason

This AD was prompted by a revision of an
airworthiness limitations items (ALI)
document, which introduces new and more
restrictive maintenance requirements and
airworthiness limitations. We are issuing this
AD to prevent reduced structural integrity of
the airplane.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Retained Maintenance Program Revision,
with Revised Compliance Language

This paragraph restates the requirements of
paragraph (i) of AD 2012-22-15, with revised
compliance language. Within 3 months after
December 20, 2012 (the effective date of AD

2012-22-15), revise the maintenance
program to incorporate the airworthiness
limitations specified in Fokker Report SE—~
623, “Fokker 70/100 Airworthiness
Limitation Items and Safe Life Items,” Issue
8, released March 17, 2011. For all tasks and
retirement lives identified in Fokker Report
SE-623, “Fokker 70/100 Airworthiness
Limitation Items and Safe Life Items,” Issue
8, released March 17, 2011, the initial
compliance times start from the later of the
times specified in paragraphs (g)(1) and (g)(2)
of this AD, and the repetitive inspections
must be accomplished thereafter at the
applicable interval specified in Fokker
Report SE-623, “Fokker 70/100
Airworthiness Limitation Items and Safe Life
Items,” Issue 8, released March 17, 2011.
Doing the revision required by paragraph (k)
of this AD terminates the requirements of this
paragraph.

(1) Within 3 months after December 20,
2012 (the effective date of AD 2012-22-15).

(2) At the time specified in Fokker Report
SE-623, “Fokker 70/100 Airworthiness
Limitation Items and Safe Life Items,” Issue
8, released March 17, 2011.

(h) Retained Corrective Actions, With
Specific Delegation Approval Language

This paragraph restates the requirements of
paragraph (j) of AD 2012-22-15, with
specific delegation approval language. If any
discrepancy, as defined in Fokker Report SE—
623, “Fokker 70/100 Airworthiness
Limitation Items and Safe Life Items,” Issue
8, released March 17, 2011, is found during
accomplishment of any task specified in
Fokker Report SE-623, “Fokker 70/100
Airworthiness Limitation Items and Safe Life
Items,” Issue 8, released March 17, 2011:
Within the applicable compliance time
specified in Fokker Report SE-623, “‘Fokker
70/100 Airworthiness Limitation Items and
Safe Life Items,” Issue 8, released March 17,
2011, accomplish the applicable corrective
actions in accordance with Fokker Report
SE-623, “Fokker 70/100 Airworthiness
Limitation Items and Safe Life Items,” Issue
8, released March 17, 2011, except as
required by paragraphs (h)(1) and (h)(2) of
this AD.

(1) If no compliance time is identified in
Fokker Report SE-623, “Fokker 70/100
Airworthiness Limitation Items and Safe Life
Items,” Issue 8, released March 17, 2011,
accomplish the applicable corrective actions
before further flight.

(2) If any discrepancy is found and there
is no corrective action specified in Fokker
Report SE-623, ‘“Fokker 70/100
Airworthiness Limitation Items and Safe Life
Items,” Issue 8, released March 17, 2011:
Before further flight, contact the Manager,
International Section, Transport Standards
Branch, FAA; or the European Aviation
Safety Agency (EASA); or Fokker B.V.
Services’ EASA Design Organization
Approval (DOA); for approved corrective
actions, and accomplish those actions before
further flight.

(i) Retained ‘“No Alternative Actions or
Intervals,” With a New Exception

This paragraph restates the requirements of
paragraph (k) of AD 2012-22-15, with a new



Federal Register/Vol. 83, No. 39/ Tuesday, February 27, 2018/Rules and Regulations

8331

exception. Except as required by paragraph
(k) of this AD, after accomplishing the
revision required by paragraph (g) of this AD,
no alternative actions (e.g., inspections) or
intervals may be used unless the actions or
intervals are approved as an alternative
method of compliance (AMOC) in
accordance with the procedures specified in
paragraph (m)(1) of this AD.

(j) Retained Method of Compliance With AD
2008-06-20 R1, With Revised Compliance
Language

This paragraph restates the terminating
action specified in paragraph (m) of AD
2012-22-15, with revised compliance
language. Accomplishing the actions
specified in paragraph (g) of this AD
terminates the requirements of paragraphs
(f)(1) through (f)(5) of AD 2008-06—20 R1.

(k) New Requirement of This AD:
Maintenance or Inspection Program
Revision

Within 30 days of the effective date of this
AD, revise the maintenance or inspection
program, as applicable, to incorporate the
airworthiness limitations specified in Fokker
Services B.V. Engineering Report SE-623,
“Fokker 70/100 ALI’s and SLI’s,” Issue 17,
issued April 26, 2017. Accomplishing the
revision required by this paragraph
terminates the requirements of paragraph (g)
of this AD. Accomplishing the revision
required by this paragraph also terminates
the requirements of paragraph (g) of AD
2012-12-07.

(1) The initial compliance times for the
tasks specified in Fokker Services B.V.
Engineering Report SE-623, “Fokker 70/100
ALT's and SLI’s,” Issue 17, issued April 26,
2017, are at the later of the applicable
compliance times specified in Fokker
Services B.V. Engineering Report SE-623,
“Fokker 70/100 ALI’s and SLI’s,” Issue 17,
issued April 26, 2017, or within 30 days after
the effective date of this AD, whichever is
later.

(2) If any discrepancy is found, before
further flight, repair using a method
approved by the Manager, International
Section, Transport Standards Branch, FAA;
or the EASA; or Fokker B.V. Service’s EASA
DOA. If approved by the DOA, the approval
must include the DOA-authorized signature.

(1) No Alternative Actions or Intervals

After the maintenance or inspection
program, as applicable, has been revised as
required by paragraph (k) of this AD, no
alternative actions (e.g., inspections) or
intervals may be used unless the actions or
intervals are approved as an AMOC in
accordance with the procedures specified in
paragraph (m)(1) of this AD.

(m) Other FAA AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, International
Section, Transport Standards Branch, FAA,
has the authority to approve AMOG:s for this
AD, if requested using the procedures found
in 14 CFR 39.19. In accordance with 14 CFR
39.19, send your request to your principal
inspector or local Flight Standards District

Office, as appropriate. If sending information
directly to the International Section, send it
to the attention of the person identified in
paragraph (n)(2) of this AD. Information may
be emailed to: 9-ANM-116-AMOC-
REQUESTS@faa.gov. Before using any
approved AMOGC, notify your appropriate
principal inspector, or lacking a principal
inspector, the manager of the local flight
standards district office/certificate holding
district office.

(2) Contacting the Manufacturer: As of the
effective date of this AD, for any requirement
in this AD to obtain corrective actions from
a manufacturer, the action must be
accomplished using a method approved by
the Manager, International Section, Transport
Standards Branch, FAA; or EASA; or Fokker
B.V. Services’ EASA DOA. If approved by the
DOA, the approval must include the DOA-
authorized signature.

(n) Related Information

(1) Refer to Mandatory Continuing
Airworthiness Information (MCAI) EASA
Airworthiness Directive AD 2017-0095,
dated May 30, 2017, for related information.
This MCAI may be found in the AD docket
on the internet at http://www.regulations.gov
by searching for and locating Docket No.
FAA-2016-9435.

(2) For more information about this AD,
contact Tom Rodriguez, Aerospace Engineer,
International Section, Transport Standards
Branch, FAA, 1601 Lind Avenue SW,
Renton, WA 98057-3356; telephone 425—
227-1137; fax 425-227-1149.

(o) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless this AD specifies otherwise.

(3) The following service information was
approved for IBR on April 3, 2018.

(i) Fokker Services B.V. Engineering Report
SE-623, “Fokker 70/100 ALI’s and SLI’s,”
Issue 17, issued April 26, 2017.

(ii) Reserved.

(4) The following service information was
approved for IBR on December 20, 2012 (77
FR 68063, November 15, 2012).

(i) Fokker Report SE-623, “Fokker 70/100
Airworthiness Limitation Items and Safe Life
Items,” Issue 8, released March 17, 2011.

(ii) Reserved.

(5) For service information identified in
this AD, contact Fokker Services B.V.,
Technical Services Dept., P.O. Box 1357,
2130 EL Hoofddorp, the Netherlands;
telephone: +31 (0)88-6280-350; fax: +31
(0)88—6280-111; email: technicalservices@
fokker.com; internet http://
www.myfokkerfleet.com.

(6) You may view this service information
at the FAA, Transport Standards Branch,
1601 Lind Avenue SW, Renton, WA. For
information on the availability of this
material at the FAA, call 425-227-1221.

(7) You may view this service information
that is incorporated by reference at the
National Archives and Records

Administration (NARA). For information on
the availability of this material at NARA, call
202-741-6030, or go to: http://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued in Renton, Washington, on February
9, 2018.
Michael Kaszycki,

Acting Director, System Oversight Division,
Aircraft Certification Service.

[FR Doc. 2018-03430 Filed 2—26—18; 8:45 am|
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 97

[Docket No. 31180; Amdt. No. 3788]

Standard Instrument Approach
Procedures, and Takeoff Minimums
and Obstacle Departure Procedures;
Miscellaneous Amendments

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This rule amends, suspends,
or removes Standard Instrument
Approach Procedures (SIAPs) and
associated Takeoff Minimums and
Obstacle Departure Procedures for
operations at certain airports. These
regulatory actions are needed because of
the adoption of new or revised criteria,
or because of changes occurring in the
National Airspace System, such as the
commissioning of new navigational
facilities, adding new obstacles, or
changing air traffic requirements. These
changes are designed to provide for the
safe and efficient use of the navigable
airspace and to promote safe flight
operations under instrument flight rules
at the affected airports.

DATES: This rule is effective February
27, 2018. The compliance date for each
SIAP, associated Takeoff Minimums,
and ODP is specified in the amendatory
provisions.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of February
27,2018.

ADDRESSES: Availability of matter
incorporated by reference in the
amendment is as follows:

For Examination

1. U.S. Department of Transportation,
Docket Ops—M30, 1200 New Jersey
Avenue SE, West Bldg., Ground Floor,
Washington, DC 20590-0001;
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2. The FAA Air Traffic Organization
Service Area in which the affected
airport is located;

3. The office of Aeronautical
Navigation Products, 6500 South
MacArthur Blvd., Oklahoma City, OK
73169 or,

4. The National Archives and Records
Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030,
or go to: http://www.archives.gov/
federal register/code_of federal
regulations/ibr locations.html.

Availability

All SIAPs and Takeoff Minimums and
ODPs are available online free of charge.
Visit the National Flight Data Center
online at nfdc.faa.gov to register.
Additionally, individual SIAP and
Takeoff Minimums and ODP copies may
be obtained from the FAA Air Traffic
Organization Service Area in which the
affected airport is located.

FOR FURTHER INFORMATION CONTACT:
Thomas J. Nichols, Flight Procedure
Standards Branch (AFS—420) Flight
Technologies and Procedures Division,
Flight Standards Service, Federal
Aviation Administration, Mike
Monroney Aeronautical Center, 6500
South MacArthur Blvd., Oklahoma City,
OK 73169 (Mail Address: P.O. Box
25082, Oklahoma City, OK 73125),
telephone: (405) 954—4164.

SUPPLEMENTARY INFORMATION: This rule
amends Title 14, Code of Federal
Regulations, Part 97 (14 CFR part 97) by
amending the referenced SIAPs. The
complete regulatory description of each
SIAP is listed on the appropriate FAA
Form 8260, as modified by the National
Flight Data Center (NFDC)/Permanent
Notice to Airmen (P-NOTAM), and is
incorporated by reference under 5
U.S.C. 552(a), 1 CFR part 51, and 14
CFR 97.20. The large number of SIAPs,
their complex nature, and the need for
a special format make their verbatim
publication in the Federal Register
expensive and impractical. Further,
airmen do not use the regulatory text of
the SIAPs, but refer to their graphic
depiction on charts printed by
publishers of aeronautical materials.
Thus, the advantages of incorporation
by reference are realized and
publication of the complete description
of each SIAP contained on FAA form
documents is unnecessary.

This amendment provides the affected
CFR sections, and specifies the SIAPs
and Takeoff Minimums and ODPs with
their applicable effective dates. This
amendment also identifies the airport
and its location, the procedure and the
amendment number.

Availability and Summary of Material
Incorporated by Reference

The material incorporated by
reference is publicly available as listed
in the ADDRESSES section.

The material incorporated by
reference describes SIAPs, Takeoff
Minimums and ODPs as identified in
the amendatory language for part 97 of
this final rule.

The Rule

This amendment to 14 CFR part 97 is
effective upon publication of each
separate SIAP and Takeoff Minimums
and ODP as amended in the transmittal.
For safety and timeliness of change
considerations, this amendment
incorporates only specific changes
contained for each SIAP and Takeoff
Minimums and ODP as modified by
FDC permanent NOTAM:s.

The SIAPs and Takeoff Minimums
and ODPs, as modified by FDC
permanent NOTAM, and contained in
this amendment are based on the
criteria contained in the U.S. Standard
for Terminal Instrument Procedures
(TERPS). In developing these changes to
SIAPs and Takeoff Minimums and
ODPs, the TERPS criteria were applied
only to specific conditions existing at
the affected airports. All SIAP
amendments in this rule have been
previously issued by the FAA in a FDC
NOTAM as an emergency action of
immediate flight safety relating directly
to published aeronautical charts.

The circumstances that created the
need for these SIAP and Takeoff
Minimums and ODP amendments
require making them effective in less
than 30 days.

Because of the close and immediate
relationship between these SIAPs,
Takeoff Minimums and ODPs, and
safety in air commerce, I find that notice
and public procedure under 5 U.S.C.
553(b) are impracticable and contrary to
the public interest and, where
applicable, under 5 U.S.C. 553(d), good
cause exists for making these SIAPs
effective in less than 30 days.

The FAA has determined that this
regulation only involves an established

body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT regulatory
Policies and Procedures (44 FR 11034;
February 26, 1979); and (3) does not
warrant preparation of a regulatory
evaluation as the anticipated impact is
so minimal. For the same reason, the
FAA certifies that this amendment will
not have a significant economic impact
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 97

Air Traffic Control, Airports,
Incorporation by reference, Navigation
(Air).

Issued in Washington, DC, on February 9,
2018.

John S. Duncan,
Director, Flight Standards Service.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me, Title 14,
Code of Federal regulations, Part 97 (14
CFR part 97), is amended by amending
Standard Instrument Approach
Procedures and Takeoff Minimums and
ODPs, effective at 0901 UTC on the
dates specified, as follows:

PART 97—STANDARD INSTRUMENT
APPROACH PROCEDURES

m 1. The authority citation for part 97
continues to read as follows:

Authority: 49 U.S.C. 106(f), 106(g), 40103,
40106, 40113, 40114, 40120, 44502, 44514,
44701, 44719, 44721-44722.

m 2. Part 97 is amended to read as
follows:

§§97.23, 97.25, 97.27, 97.29, 97.31, 97.33,
97.35 [AMENDED]

By amending: § 97.23 VOR, VOR/
DME, VOR or TACAN, and VOR/DME
or TACAN; § 97.25 LOC, LOC/DME,
LDA, LDA/DME, SDF, SDF/DME,;
§97.27 NDB, NDB/DME; § 97.29 ILS,
ILS/DME, MLS, MLS/DME, MLS/RNAV;
§97.31 RADAR SIAPs; §97.33 RNAV
SIAPs; and § 97.35 COPTER SIAPs,
Identified as follows:

* * * Effective Upon Publication

AIRAC date State City Airport FDC No. FDC date Subject
29-Mar-18 ........ NY Le ROY ..oovciiiiiriiiiies Le ROY .ooviiiiiiiieiiee 7/0404 1/31/18 | RNAV (GPS) RWY 28, Orig-B.
29-Mar-18 ........ SC Columbia .......cccccoeveunene Columbia Metropolitan 7/0591 1/25/18 | RNAV (GPS) RWY 5, Amdt 2B.
29-Mar-18 ........ HI Kailua/Kona ........cccc.... Kona Intl At Keahole .... 7/0594 1/24/18 | RNAV (GPS) Y RWY 17, Amdt
1B.
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29-Mar-18 ........ HI Kailua/Kona .........ccc... Kona Intl At Keahole .... 7/0595 1/24/18 | RNAV (GPS) Y RWY 35, Amdt
1A.
29-Mar-18 ........ HI Kailua/Kona ........ccce..e Kona Intl At Keahole .... 7/0596 1/24/18 | RNAV (GPS) Z RWY 35, Amdt
1A.
29-Mar-18 ........ HI Kailua/Kona ........cccc... Kona Intl At Keahole .... 7/0604 1/24/18 | VOR/DME OR TACAN RWY 35,
Orig-A.
29-Mar-18 ........ HI Kailua/Kona ........cccc..... Kona Intl At Keahole .... 7/0614 1/24/18 | VOR/DME OR TACAN RWY 17,
Orig-A.
29-Mar-18 ........ HI Kailua/Kona ........cccc.. Kona Intl At Keahole .... 7/0615 1/24/18 | LOC/DME BC RWY 35, Amdt
10A.
29-Mar-18 ........ HI Kailua/Kona ........ccce... Kona Intl At Keahole .... 7/0616 1/24/18 | ILS OR LOC/DME RWY 17,
Amdt 2A.
29-Mar-18 ........ IN Terre Haute .................. Terre Haute Intl-Hulman 7/0632 1/31/18 | RNAV (GPS) RWY 5, Orig-C.
Field.
29-Mar-18 ........ IN Terre Haute .................. Terre Haute Intl-Hulman 7/0636 1/31/18 | RNAV (GPS) RWY 14, Orig-B.
Field.
29-Mar-18 ........ IN Terre Haute .................. Terre Haute Intl-Hulman 7/0637 1/31/18 | RNAV (GPS) RWY 23, Amdt 1B.
Field.
29-Mar-18 ........ IN Terre Haute .................. Terre Haute Intl-Hulman 7/0638 1/31/18 | RNAV (GPS) RWY 32, Orig-B.
Field.
29-Mar-18 ........ IN Terre Haute .................. Terre Haute Intl-Hulman 7/0639 1/31/18 | LOC BC RWY 23, Amdt 19B.
Field.
29-Mar-18 ........ IN Terre Haute .................. Terre Haute Intl-Hulman 7/0640 1/31/18 | VOR RWY 23, Amdt 20C.
Field.
29-Mar-18 ........ IN Terre Haute .................. Terre Haute Intl-Hulman 7/0641 1/31/18 | RADAR 1, Amdt 5.
Field.
29-Mar-18 ........ IN Terre Haute .................. Terre Haute Intl-Hulman 7/0642 1/31/18 | Takeoff Minimums and Obstacle
Field. DP, Orig.
29-Mar-18 ........ NJ Woodbine Woodbine Muni 7/0855 1/30/18 | VOR-A, Amdt 1B.
29-Mar-18 ........ AL Evergreen Middleton Field 7/0919 1/25/18 | Takeoff Minimums and Obstacle
DP, Amdt 2.
29-Mar-18 ........ CA Susanville .........ccceee.... Susanville Muni ............ 7/1141 1/24/18 | RNAV (GPS) RWY 29, Amdt 1A.
29-Mar-18 ........ CT Willimantic ........ccceeuene Windham ........ccceeene 7/1583 1/24/18 | RNAV (GPS) RWY 27, Amdt 1A.
29-Mar-18 ........ PR Ponce ... Mercedita .........ccceevene 7/1992 2/1/18 | RNAV (GPS) RWY 12, Orig-C.
29-Mar-18 ........ PR Ponce ... Mercedita ... . 7/1994 2/1/18 | RNAV (GPS) RWY 30, Orig-A.
29-Mar-18 ........ FL Miami ....coooviiiiie Miami-Opa Locka Exec- 7/2864 1/24/18 | ILS OR LOC RWY 9L, Amdt 5A.
utive.
29-Mar-18 ........ FL Miami .....ooooviiiieieeees Miami-Opa Locka Exec- 7/2866 1/24/18 | ILS OR LOC RWY 27R, Amdt
utive. 1B.
29-Mar-18 ........ FL Miami ..o Miami-Opa Locka Exec- 7/2867 1/24/18 | RNAV (GPS) RWY 9L, Orig-A.
utive.
29-Mar-18 ........ FL Miami ..o Miami-Opa Locka Exec- 7/2868 1/24/18 | RNAV (GPS) RWY 12, Orig-A.
utive.
29-Mar-18 ........ FL Miami ..o Miami-Opa Locka Exec- 7/2884 1/24/18 | ILS OR LOC RWY 12, Amdt 2A.
utive.
29-Mar-18 ........ IL Shelbyville ........cccce.e.... Shelby County .............. 7/3075 1/25/18 | NDB-A, Amdt 2A.
29-Mar-18 ........ IL Shelbyville ........... Shelby County .............. 7/3078 1/25/18 | RNAV (GPS) RWY 36, Orig-A.
29-Mar-18 ........ Mi Mount Pleasant ... Mount Pleasant Muni ... 7/3159 1/25/18 | RNAV (GPS) RWY 9, Orig.
29-Mar-18 ........ Ml Mount Pleasant Mount Pleasant Muni ... 7/3162 1/25/18 | RNAV (GPS) RWY 27, Orig.
29-Mar-18 ........ Mi Mount Pleasant Mount Pleasant Muni ... 7/3167 1/25/18 | VOR RWY 27, Amdt 1.
29-Mar-18 ........ ME Brunswick ........cccoceeeene Brunswick Executive .... 7/3376 1/30/18 | RNAV (GPS) RWY 19L, Amdt
1A.
29-Mar-18 ........ MO Nevada ......cccccocvevnennns Nevada Muni ................ 7/3535 1/30/18 | RNAV (GPS) RWY 2, Orig.
29-Mar-18 ........ MO Nevada .......cccoecvevnennns Nevada Muni ................ 7/3539 1/30/18 | RNAV (GPS) RWY 20, Orig.
29-Mar-18 ........ MO Nevada ......ccccoevveveennns Nevada Muni ................ 7/3541 1/30/18 | VOR/DME-A, Amdt 2.
29-Mar-18 ........ GA Cartersville ......ccccceveuneene Cartersville .......cccceeueee. 7/3971 1/30/18 | VOR/DME-A, Amdt 2B.
29-Mar-18 ........ GA Cartersville .......cccceeeuneene Cartersville .......ccoceeneeen. 7/3973 1/30/18 | LOC RWY 19, Amdt 3A.
29-Mar-18 ........ GA Cartersville .......cccceeeueeee Cartersville .......ccoceeneeen. 7/3974 1/30/18 | RNAV (GPS) RWY 1, Amdt 1A.
29-Mar-18 ........ GA Cartersville ......cccceeeunee. Cartersville .......ccoceeueee. 7/3976 1/30/18 | RNAV (GPS) RWY 19, Amdt 1A.
29-Mar-18 ........ GA Sandersville .................. Kaolin Field .........c......... 7/4182 1/24/18 | RNAV (GPS) RWY 13, Amdt 2.
29-Mar-18 ........ GA Sandersville .................. Kaolin Field ................... 7/4183 1/24/18 | RNAV (GPS) RWY 31, Amdt 2.
29-Mar-18 ........ X Carthage ......ccccceveevenne. Panola County-Sharpe 7/4269 1/25/18 | NDB RWY 35, Amdt 2.
Field.
29-Mar-18 ........ TX Carthage ......cccccovevennne Panola County-Sharpe 7/4273 1/25/18 | RNAV (GPS) RWY 17, Orig.
Field.
29-Mar-18 ........ AL Haleyville .........ccceevenene Posey Field ................... 7/4926 1/30/18 | RNAV (GPS) RWY 18, Orig-B.
29-Mar-18 ........ WA Moses Lake ........cc....... Grant Co Intl ................. 7/5203 1/30/18 | ILS OR LOC RWY 32R, Amdt
20C.
29-Mar-18 ........ Wi Oshkosh ......ccccvrvenene Wittman Rgnl ................ 7/5251 1/25/18 | ILS OR LOC RWY 36, Amdt 7B.
29-Mar-18 ........ Wi Oshkosh .....cccccvreeiene Wittman Rgnl .... 7/5257 1/25/18 | RNAV (GPS) RWY 36, Amdt 2B.
29-Mar-18 ........ AR Russellville .................... Russellville Rgnl .. 7/5518 1/30/18 | RNAV (GPS) RWY 7, Orig.
29-Mar-18 ........ NE Fremont .......ccccceevvveenns Fremont Muni ...... 7/5777 1/25/18 | RNAV (GPS) RWY 14, Amdt 2A.
29-Mar-18 ........ NE Fremont ........ccooceiiiiis Fremont Muni ............... 7/5783 1/25/18 | RNAV (GPS) RWY 32, Orig-A.
29-Mar-18 ........ MO St LOUIS vvveviieeeiieene St Louis Lambert Intl .... 7/5807 1/24/18 | RNAV (GPS) Y RWY 11, Orig-C.
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29-Mar-18 ........ FL Key West ......ccocveviiens Key West Intl ................ 7/5830 1/25/18 | RNAV (GPS) RWY 27, Orig-A.

29-Mar-18 ........ LA Lake Charles .... Lake Charles Rgnl ........ 7/5988 1/25/18 | LOC BC RWY 33, Amdt 20.

29-Mar-18 ........ LA Lake Charles .... Lake Charles Rgnl ........ 7/5989 1/25/18 | RNAV (GPS) RWY 33, Amdt 2A.

29-Mar-18 ........ KY Owensboro ........c.cc..... Owensboro-Daviess 7/6329 1/30/18 | RNAV (GPS) RWY 24, Amdt 2.
County Rgnl.

29-Mar-18 ........ KY Owensboro ........ccceceeue Owensboro-Daviess 7/6331 1/30/18 | ILS OR LOC RWY 36, Amdt 13.
County Rgnl.

29-Mar-18 ........ KY Owensboro ........c.cc..... Owensboro-Daviess 7/6338 1/30/18 | RNAV (GPS) RWY 6, Amdt 1.
County Rgnl.

29-Mar-18 ........ KY Owensboro ........c.c.c...... Owensboro-Daviess 7/6341 1/30/18 | RNAV (GPS) RWY 18, Amdt 2.
County Rgnl.

29-Mar-18 ........ KY Owensboro ........ccceceeue Owensboro-Daviess 7/6347 1/30/18 | VOR RWY 6, Amdt 2.
County Rgnl.

29-Mar-18 ........ KY Owensboro ........ccceceeue Owensboro-Daviess 7/6356 1/30/18 | VOR RWY 18, Amdt 10.
County Rgnl.

29-Mar-18 ........ IL Pinckneyville ................. Pinckneyville-Du Quoin 7/6357 1/30/18 | RNAV (GPS) RWY 36, Orig-B.

29-Mar-18 ........ KY Owensboro .......cc.c.c...... Owensboro-Daviess 7/6360 1/30/18 | VOR RWY 36, Amdt 19.
County Rgnl.

29-Mar-18 ........ KY Owensboro .........ccce... Owensboro-Daviess 7/6363 1/30/18 | Takeoff Minimums and Obstacle
County Rgnl. DP, Amdt 5.

29-Mar-18 ........ KY Owensboro .......cc.c.c...... Owensboro-Daviess 7/6373 1/30/18 | RNAV (GPS) RWY 36, Amdt 4.
County Rgnl.

29-Mar-18 ........ PA Mount Pocono .............. Pocono Mountains Muni 7/6959 1/30/18 | RNAV (GPS) RWY 5, Orig-B.

29-Mar-18 ........ AR Comning ...cccceeveveeneennenne Corning Muni ................ 7/7409 1/30/18 | RNAV (GPS) RWY 36, Orig-B.

29-Mar-18 ........ FL Miami ....cooviiiiiiii Miami-Opa Locka Exec- 717701 1/24/18 | RNAV (GPS) RWY 27R, Orig-B.
utive.

29-Mar-18 ........ NJ Millville ..ooovveiiiiinee. Millville Muni ................. 7/8575 1/25/18 | RNAV (GPS) RWY 32, Orig-C.

29-Mar-18 ........ IL Pinckneyville ................. Pinckneyville-Du Quoin 7/8591 1/30/18 | RNAV (GPS) RWY 18, Amdt 1A.

29-Mar-18 ........ PA Somerset .......cccoceeeenene Somerset County .......... 7/8747 1/25/18 | RNAV (GPS) RWY 7, Amdt 1.

29-Mar-18 ........ KS Wichita .....ccccoevieeiieenen. Wichita Dwight D Eisen- 7/8751 1/30/18 | Takeoff Minimums and Obstacle
hower National. DP, Orig-B.

29-Mar-18 ........ IN Indianapolis ........c......... Hendricks County-Gor- 7/8863 1/24/18 | RNAV (GPS) RWY 18, Amdt 1A.
don Graham Fld.

29-Mar-18 ........ NC Kinston .......cccccovveeneennns Kinston Rgnl Jetport at 7/8927 1/31/18 | ILS OR LOC RWY 5, Amdt 12.
Stallings Fld.

29-Mar-18 ........ AL Evergreen Middleton Field ............. 7/9113 1/24/18 | RNAV (GPS) RWY 1, Amdt 1B.

29-Mar-18 ........ SD Watertown ... Watertown Rgnl ... 8/0327 2/1/18 | ILS OR LOC RWY 35, Amdt 11.

29-Mar-18 ........ NE Fremont ......cccccevvrienne Fremont Muni ............... 8/0723 1/25/18 | VOR/DME RWY 14, Amdt 3A.

29-Mar-18 ....... KY Georgetown .................. Georgetown-Scott 8/2410 1/31/18 | Takeoff Minimums and Obstacle
County Rgnl. DP, Orig.

29-Mar-18 ....... KY Georgetown .................. Georgetown-Scott 8/2411 1/31/18 | RNAV (GPS) RWY 3, Amdt 2.
County Rgnl.

29-Mar-18 ....... KY Georgetown .................. Georgetown-Scott 8/2412 1/31/18 | RNAV (GPS) Y RWY 21, Orig.
County Rgnl.

29-Mar-18 ....... KY Georgetown .................. Georgetown-Scott 8/2413 1/31/18 | RNAV (GPS) Z RWY 21, Amdt 2.
County Rgnl.

29-Mar-18 ....... KY Georgetown .................. Georgetown-Scott 8/2844 1/31/18 | VOR/DME RWY 3, Amdt 1.
County Rgnl.

29-Mar-18 ........ IN Terre Haute Terre Haute Rgnl .......... 8/2860 1/31/18 | ILS OR LOC RWY 5, Amdt 23A.

29-Mar-18 ........ IN Terre Haute .. Terre Haute Rgnl .......... 8/2863 1/31/18 | VOR/DME RWY 5, Amdt 17E.

29-Mar-18 ........ OK Muskogee ..........cccc.c.... Muskogee-Davis Rgnl .. 8/4270 1/24/18 | RNAV (GPS) RWY 4, Amdt 1B.

[FR Doc. 2018-03527 Filed 2—26—18; 8:45 am]
BILLING CODE 4910-13-P

ACTION: Final rule.

SUMMARY: This rule establishes, amends,

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 97

[Docket No. 31179; Amdt. No. 3787]

Standard Instrument Approach
Procedures, and Takeoff Minimums

and Obstacle Departure Procedures;

Miscellaneous Amendments

AGENCY: Federal Aviation
Administration (FAA), DOT.

suspends, or removes Standard
Instrument Approach Procedures
(SIAPs) and associated Takeoff
Minimums and Obstacle Departure
Procedures (ODPs) for operations at
certain airports. These regulatory
actions are needed because of the
adoption of new or revised criteria, or
because of changes occurring in the
National Airspace System, such as the
commissioning of new navigational
facilities, adding new obstacles, or
changing air traffic requirements. These
changes are designed to provide safe
and efficient use of the navigable

airspace and to promote safe flight
operations under instrument flight rules
at the affected airports.

DATES: This rule is effective February
27, 2018. The compliance date for each
SIAP, associated Takeoff Minimums,
and ODP is specified in the amendatory
provisions.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of February
27,2018.

ADDRESSES: Availability of matters
incorporated by reference in the
amendment is as follows:
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For Examination

1. U.S. Department of Transportation,
Docket Ops—M30, 1200 New Jersey
Avenue SE, West Bldg., Ground Floor,
Washington, DC 20590-0001.

2. The FAA Air Traffic Organization
Service Area in which the affected
airport is located;

3. The office of Aeronautical
Navigation Products, 6500 South
MacArthur Blvd., Oklahoma City, OK
73169 or,

4. The National Archives and Records
Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030,
or go to: http://www.archives.gov/
federal register/code_of federal
regulations/ibr locations.html.

Availability

All SIAPs and Takeoff Minimums and
ODPs are available online free of charge.
Visit the National Flight Data Center at
nfdc.faa.gov to register. Additionally,
individual SIAP and Takeoff Minimums
and ODP copies may be obtained from
the FAA Air Traffic Organization
Service Area in which the affected
airport is located.

FOR FURTHER INFORMATION CONTACT:
Thomas J. Nichols, Flight Procedure
Standards Branch (AFS—420), Flight
Technologies and Programs Divisions,
Flight Standards Service, Federal
Aviation Administration, Mike
Monroney Aeronautical Center, 6500
South MacArthur Blvd., Oklahoma City,
OK 73169 (Mail Address: P.O. Box
25082, Oklahoma City, OK 73125),
Telephone: (405) 954—4164.
SUPPLEMENTARY INFORMATION: This rule
amends Title 14 of the Code of Federal
Regulations, Part 97 (14 CFR part 97), by
establishing, amending, suspending, or
removes SIAPS, Takeoff Minimums
and/or ODPS. The complete regulatory
description of each SIAP and its
associated Takeoff Minimums or ODP
for an identified airport is listed on FAA
form documents which are incorporated
by reference in this amendment under 5
U.S.C. 552(a), 1 CFR part 51, and 14
CFR part 97.20. The applicable FAA
forms are FAA Forms 8260-3, 8260—4,
8260-5, 8260—15A, and 8260—15B when
required by an entry on 8260-15A.

The large number of SIAPs, Takeoff
Minimums and ODPs, their complex
nature, and the need for a special format
make publication in the Federal
Register expensive and impractical.
Further, airmen do not use the
regulatory text of the SIAPs, Takeoff
Minimums or ODPs, but instead refer to
their graphic depiction on charts
printed by publishers of aeronautical
materials. Thus, the advantages of

incorporation by reference are realized
and publication of the complete
description of each SIAP, Takeoff
Minimums and ODP listed on FAA form
documents is unnecessary. This
amendment provides the affected CFR
sections and specifies the types of
SIAPs, Takeoff Minimums and ODPs
with their applicable effective dates.
This amendment also identifies the
airport and its location, the procedure,
and the amendment number.

Availability and Summary of Material
Incorporated by Reference

The material incorporated by
reference is publicly available as listed
in the ADDRESSES section.

The material incorporated by
reference describes SIAPS, Takeoff
Minimums and/or ODPS as identified in
the amendatory language for part 97 of
this final rule.

The Rule

This amendment to 14 CFR part 97 is
effective upon publication of each
separate SIAP, Takeoff Minimums and
ODP as Amended in the transmittal.
Some SIAP and Takeoff Minimums and
textual ODP amendments may have
been issued previously by the FAA in a
Flight Data Center (FDC) Notice to
Airmen (NOTAM) as an emergency
action of immediate flight safety relating
directly to published aeronautical
charts.

The circumstances that created the
need for some SIAP and Takeoff
Minimums and ODP amendments may
require making them effective in less
than 30 days. For the remaining SIAPs
and Takeoff Minimums and ODPs, an
effective date at least 30 days after
publication is provided.

Further, the SIAPs and Takeoff
Minimums and ODPs contained in this
amendment are based on the criteria
contained in the U.S. Standard for
Terminal Instrument Procedures
(TERPS). In developing these SIAPs and
Takeoff Minimums and ODPs, the
TERPS criteria were applied to the
conditions existing or anticipated at the
affected airports. Because of the close
and immediate relationship between
these SIAPs, Takeoff Minimums and
ODPs, and safety in air commerce, I find
that notice and public procedure under
5 U.S.C. 553(b) are impracticable and
contrary to the public interest and,
where applicable, under 5 U.S.C 553(d),
good cause exists for making some
SIAPs effective in less than 30 days.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally

current. It, therefore—(1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. For the same
reason, the FAA certifies that this
amendment will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 97

Air Traffic Control, Airports,
Incorporation by reference, Navigation
(Air).

Issued in Washington, DC, on February 9,
2018.

John S. Duncan,
Director, Flight Standards Service.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me, Title 14,
Code of Federal Regulations, Part 97 (14
CFR part 97) is amended by
establishing, amending, suspending, or
removing Standard Instrument
Approach Procedures and/or Takeoff
Minimums and Obstacle Departure
Procedures effective at 0901 UTC on the
dates specified, as follows:

PART 97—STANDARD INSTRUMENT
APPROACH PROCEDURES

m 1. The authority citation for part 97
continues to read as follows:

Authority: 49 U.S.C. 106(f), 106(g), 40103,
40106, 40113, 40114, 40120, 44502, 44514,
44701, 44719, 44721-44722.

m 2. Part 97 is amended to read as
follows:

Effective 29 March 2018

Buckland, AK, Buckland, Takeoff Minimums
and Obstacle DP, Amdt 2

Fairbanks, AK, Fairbanks Intl, ILS OR LOC
RWY 2L, ILS RWY 2L (SA CAT I), ILS
RWY 2L (CAT II), ILS RWY 2L (CAT III),
Amdt 10A

Fairbanks, AK, Fairbanks Intl, ILS OR LOC
RWY 20R, ILS RWY 20R (SA CAT 1), ILS
RWY 20R (SA CAT II), Amdt 25A

Fairbanks, AK, Fairbanks Intl, RNAV (GPS) Y
RWY 2L, Amdt 1A

Fairbanks, AK, Fairbanks Intl, RNAV (GPS) Y
RWY 20R, Amdt 1B

Fairbanks, AK, Fairbanks Intl, VOR OR
TACAN RWY 20R, Orig-A

Miami, FL, Dade-Collier Training and
Transition, ILS OR LOC RWY 9, Amdt
15A, CANCELED

Miami, FL, Dade-Collier Training and
Transition, NDB RWY 9, Amdt 14,
CANCELED

Miami, FL, Dade-Collier Training and
Transition, RNAV (GPS) RWY 9, Orig-A
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Fitzgerald, GA, Fitzgerald Muni, LOC RWY 2,
Amdt 2

Fitzgerald, GA, Fitzgerald Muni, NDB RWY
2, Amdt 2

Fitzgerald, GA, Fitzgerald Muni, RNAV (GPS)
RWY 2, Amdt 2

Council Bluffs, IA, Council Bluffs Muni,
RNAV (GPS) RWY 14, Amdt 3

Council Bluffs, IA, Council Bluffs Muni,
RNAV (GPS) RWY 32, Amdt 1

Chicago/Lake in the Hills, IL, Lake in the
Hills, RNAV (GPS) RWY 8, Orig-A

Chicago, IL, Chicago Midway Intl, RNAV
(RNP) Y RWY 31C, Orig-B

Gary, IN, Gary/Chicago Intl, RNAV (GPS) Y
RWY 12, Amdt 2

New Castle, IN, New Castle-Henry Co Muni,
NDB RWY 10, Orig

New Castle, IN, New Castle-Henry Co Muni,
NDB OR GPS RWY 9, Amdt 5C,
CANCELED

New Castle, IN, New Castle-Henry Co Muni,
RNAYV (GPS) RWY 9, Orig-A, CANCELED

New Castle, IN, New Castle-Henry Co Muni,
RNAYV (GPS) RWY 10, Orig

New Castle, IN, New Castle-Henry Co Muni,
RNAYV (GPS) RWY 27, Orig-B, CANCELED

New Castle, IN, New Castle-Henry Co Muni,
RNAYV (GPS) RWY 28, Orig

New Castle, IN, New Castle-Henry Co Muni,
Takeoff Minimums and Obstacle DP, Amdt
1

New Castle, IN, New Castle-Henry Co Muni,
VOR RWY 27, Amdt 10A, CANCELED

Leonardtown, MD, St Mary’s County Rgnl,
RNAYV (GPS) RWY 11, Amdt 2

Detroit, MI, Willow Run, ILS OR LOC RWY
5R, Amdt 16

Detroit, MI, Willow Run, RNAV (GPS) RWY
5R, Amdt 2

Detroit, MI, Willow Run, RNAV (GPS) RWY
23R, Amdt 1B

Hastings, MI, Hastings, Takeoff Minimums
and Obstacle DP, Amdt 6

Brownfield, TX, Terry County, RNAV (GPS)
RWY 2, Amdt 1

Brownfield, TX, Terry County, RNAV (GPS)
RWY 20, Amdt 1

Cheyenne, WY, Cheyenne Rgnl/Jerry Olson
Field, RADAR 1, Amdt 2

Cheyenne, WY, Cheyenne Rgnl/Jerry Olson
Field, RNAV (GPS) RWY 9, Amdt 1B

Cheyenne, WY, Cheyenne Rgnl/Jerry Olson
Field, RNAV (GPS) RWY 13, Amdt 1B

Cheyenne, WY, Cheyenne Rgnl/Jerry Olson
Field, RNAV (GPS) RWY 27, Orig-C

Cheyenne, WY, Cheyenne Rgnl/Jerry Olson
Field, RNAV (GPS) RWY 31, Amdt 1B

Cheyenne, WY, Cheyenne Rgnl/Jerry Olson
Field, VOR OR TACAN-A, Amdt 10B
RESCINDED: On January 26, 2018 (83 FR

3572), the FAA Published an Amendment in

Docket No. 31175, Amdt No. 3783, to Part 97

of the Federal Aviation Regulations Under

Section 97.23, 97.29, and 97.33. The

Following Entries for East Tawas, MI, Duluth,

MN, and Dayton, OH, Effective March 29,

2018, Are Hereby Rescinded in Their

Entirety:

East Tawas, MI, Iosco County, VOR-A, Amdt
8, CANCELED

Duluth, MN, Duluth Intl, COPTER ILS OR
LOC RWY 27, Amdt 2B

Duluth, MN, Duluth Intl, ILS OR LOC RWY
9, ILS RWY 9 (SA CATI), ILS RWY 9 (CAT
1I), Amdt 22B

Duluth, MN, Duluth Intl, ILS OR LOC RWY
27, Amdt 10C

Dayton, OH, James M Cox Dayton Intl, ILS
OR LOC RWY 18, Amdt 10A

Dayton, OH, James M Cox Dayton Intl, ILS
OR LOC RWY 24L, Amdt 10A

Dayton, OH, James M Cox Dayton Intl, ILS
OR LOC RWY 24R, Amdt 10A

[FR Doc. 2018-03528 Filed 2—-26—18; 8:45 am]
BILLING CODE 4910-13-P

CONSUMER PRODUCT SAFETY
COMMISSION

16 CFR Part 1420
[CPSC Docket No. 2017-0032]

All-Terrain Vehicles

AGENCY: Consumer Product Safety
Commission.

ACTION: Final rule.

SUMMARY: The Consumer Product Safety
Act (CPSA), as amended by the
Consumer Product Safety Improvement
Act of 2008 (CPSIA), required the
Consumer Product Safety Commission
(CPSC or the Commission) to publish, as
a mandatory consumer product safety
standard, the American National
Standard for Four-Wheel All-Terrain
Vehicles, developed by the Specialty
Vehicle Institute of America (ANSI/
SVIA 1-2007). CPSC published that
mandatory consumer product safety
standard on November 14, 2008. ANSI/
SVIA issued a 2017 edition of its
standard in June 2017. In accordance
with the CPSA, CPSC is issuing this
final rule to amend the Commission’s
mandatory ATV standard to reference
the 2017 edition of the ANSI/SVIA
standard.

DATES: This rule will become effective
on January 1, 2019. The incorporation
by reference of the publication listed in
this rule is approved by the Director of
the Federal Register as of January 1,
2019.

FOR FURTHER INFORMATION CONTACT:
Justin Jirgl, Compliance Officer, U.S.
Consumer Product Safety Commission,
4330 East-West Highway, Bethesda, MD
20814; telephone: 301-504—-7814; email:
jjirgl@cpsc.gov.

SUPPLEMENTARY INFORMATION:

I. Background and Statutory Authority

Section 42 of the Consumer Product
Safety Act (CPSA), as amended by
section 232 of the CPSIA, directed the
Commission to “publish in the Federal
Register as a mandatory consumer
product safety standard the American
National Standard for Four-Wheel All-
Terrain Vehicles Equipment

Configuration, and Performance
Requirements developed by the
Specialty Vehicle Institute of America
(American National Standard ANSI/
SVIA 1-2007).”” 15 U.S.C. 2089(a)(1).
Accordingly, on November 14, 2008,
CPSC published a final rule, codified at
16 CFR part 1420, mandating ANSI/
SVIA 1-2007 as a consumer product
safety standard. 73 FR 67385.

Section 42(b) of the CPSA provides
that, if ANSI/SVIA 1-2007 is revised
after the Commission has published a
Federal Register notice mandating the
standard as a consumer product safety
standard, ANSI must notify the
Commission of the revision, and the
Commission has 120 days after it
receives that notification to issue a
notice of proposed rulemaking to amend
the Commission’s mandatory ATV
standard “to include any such revision
that the Commission determines is
reasonably related to the safe
performance of [ATVs] and notify the
Institute of any provision it has
determined not to be so related.” 15
U.S.C. 2089(b)(1) and (2). Thereafter, the
Commission has 180 days after
publication of the proposed amendment
to publish a final amendment to revise
the ATV standard. Id. On February 29,
2012, the Commission revised part
1420, in accordance with the revision
procedures set out in the CPSA, to
reference the 2010 edition of the ANSI/
SVIA standard. 77 FR 12197.

II. The Proposed and Final Rules

On June 14, 2017, ANSI notified the
Commission that the ANSI/SVIA
standard had been revised in 2017, and
that the new standard, ANSI/SVIA 1—
2017, was approved on June 8, 2017. On
September 13, 2017, the Commission
published a proposed rule (NPR), 82 FR
42962, to amend part 1420 to reference
the 2017 edition of the ANSI/SVIA
standard. In the NPR, the Commission
described two material changes to
ANSI/SVIA 1-2017, which compared to
the 2010 edition of the standard, are
reasonably related to the safe
performance of ATVs: (A) Requirements
for stop lamps or combination tail-stop
lamps on all adult and transition
category ATVs, and on all youth ATVs
equipped with a head lamp or
conspicuity lamp; and (B) requirements
for reflectors for all categories of ATVs.
82 FR at 42961. These revisions have
not changed for the final rule.

A. Stop Lamps and Reflectors

ANSI/SVIA 1-2017 Section 4.17,
Lighting & Reflective Equipment,
requires that all categories of ATVs be
equipped with reflectors, all adult and
transition ATVs be equipped with stop
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lamps, and that all youth ATVs already
equipped with a head lamp or
conspicuity lamp also be equipped with
stop lamps.

1. Stop Lamps

ANSI/SVIA 1-2017 requires stop
lamps or combination tail-stop lamps on
all adult and transition category ATVs,
and on all youth ATVs equipped with
a head lamp or conspicuity lamp. In
May 2015, CPSC requested that SVIA
consider adding requirements relating to
stop lamps to increase the detectability
of ATVs, based on a preliminary
analysis of 2007 ATV fatality data
involving two ATVs colliding. CPSC
staff worked with SVIA to develop the
stop lamp requirements contained in
ANSI/SVIA 1-2017. The stop lamp
requirements in ANSI/SVIA 1-2017 are
intended to improve the optional
provision for stop lamps in the 2010
edition of the voluntary standard, to
reduce rear-end collisions related to
non-detection of a vehicle braking.

2. Reflectors

ANSI/SVIA 1-2017 requires one
amber reflector on each side of the ATV
(mounted as far forward as practicable),
one red reflector on each side of the
ATV (mounted as far rearward as
practicable), one red reflector on the
rear of the vehicle, and one white
reflector on the front of the ATV, if not
equipped with a headlamp or
conspicuity light. These requirements
are for all categories of ATV. The NPR
reviewed that reflector use may increase
the detectability of ATVs, citing CPSC
staff’s review of 331 fatal ATV-related
vehicular collision incidents that found
that more than 30 percent of these
incidents occurred at night and an
additional 5 percent occurred in low
light (i.e., dusk). Moreover, CPSC’s
review of data demonstrate that
fatalities occur when ATVs cross public
roads between fields or trails. Although
many factors contribute to incidents,
increasing the visibility of ATVs at night
will raise the likelihood that the driver
of an oncoming vehicle will detect the
ATV. Early detection of an ATV may
allow the driver of an oncoming vehicle
sufficient time to react and avoid a
collision.

In May 2015, CPSC requested that
SVIA consider adding requirements
relating to reflectors, and worked with
SVIA in developing the reflector
requirements contained in ANSI/SVIA
1-2017. The ANSI/SVIA 1-2017
reflector requirements are intended to
increase the visibility of an ATV at night
and may reduce vehicular collisions
related to non-detection of other
vehicles.

The Commission now reviews the
comments on the NPR, and finalizes the
amendment to part 1420, updating the
reference in part 1420 to ANSI/SVIA 1—
1017, as described herein.

III. Response to Comments

The Commission received 32
comments on the NPR. However, 26
comments were about renewable energy
and climate issues, and thus, were not
related to the proposed amendment of
the consumer product safety standard
for ATVs. Of the remaining six
comments relevant to the NPR, three
agreed with the proposed rule, two
opposed the proposed rule, and one
commented on the proposed effective
date.

Below the Commission summarizes
and responds to the significant issues
raised in the relevant comments.

A. Comment Regarding the Effective
Date of the Final Rule

Comment: The SVIA objected to the
proposed 60-day effective date specified
in the NPR. SVIA noted that although
the CPSIA requires the Commission to
issue an NPR within 120 days of
receiving notification of the revised
ANSI/SVIA standard, the Commission
issued the NPR within 90 days of
notification, on September 13, 2017,
instead of closer to the statutory
deadline of October 12, 2017. SVIA
added that although the Commission is
required to publish a final rule by
March 12, 2018, the Commission could
issue the final rule earlier. SVIA
contended that the Commission’s ability
to issue the final rule earlier than the
statutory deadline presents an
uncertainty in the effective date, which
makes it difficult for ATV
manufacturers to plan for compliance.
SVIA requested that the effective date of
the final rule apply to ATVs beginning
with the 2019 model year, to
accommodate changes to the design of
certain ATVs.

Moreover, SVIA stated that
modifications to meet the new standard
require “changes to the electrical system
and will require new engineering,
designing, fabricating, and testing of
reflectors and mounting brackets, all of
which must be arranged significantly in
advance of implementation.” SVIA
noted that to meet the proposed 60-day
effective date, all of these changes must
be done before ATVs are imported and
would apply to 2018 model year ATVs,
which have already been designed and
are under production, and may be
awaiting shipment. SVIA contended
that a 60-day effective date would also
impose a financial burden on
manufacturers, contrary to CPSC’s

statement that the proposed rule would
not pose a significant impact on small
manufacturers.

Response: The Commission cannot set
an effective date based on a model year
for several reasons. First, effective dates
for Commission rules are set by
providing a calendar date based on the
date of publication of a final rule.
Second, manufacturers have varying
schedules for manufacturing, importing,
and distributing model years, making
enforcement of a rule based on a model
year more difficult. For enforcement
purposes, and for clarity for consumers,
the final rule provides an effective date
that is a specific calendar date.

Note that when the Commission
amended the mandatory standard for
ATVs in 2012, the seven major
distributors of ATVs requested that the
amended mandatory standard be
effective for 2013 model year ATVs, or
alternatively, 60 days after publication
of the final rule.? In the 2012
rulemaking, CPSC responded that tying
the effective date to a particular model
year was problematic because vehicle
model years do not begin and end on
the same date for each company. Based
on this previous experience, the
Commission proposed a 60-day effective
date for the final rule, believing that the
revisions required to meet the revised
standard were not substantial, and that
such a date would correspond with
planning for the 2019 model year. 82 FR
42962.

SVIA’s comment on the current
rulemaking, however, provides
sufficient rationale to demonstrate why
the proposed 60-day effective date is not
suitable for all ATV manufacturers.
Moreover, as explained above, the
Commission’s intention was to align the
effective calendar date of the final rule
with the introduction of model year
2019 ATVs to the U.S. market. SVIA’s
past comments indicate that planning
for the 2019 model year has been under
way since March 2017, and that model
year 2019 vehicles will be released in
the 2018 calendar year.

Based on SVIA’s comments, the final
rule establishes an effective date of
January 1, 2019. A January 1, 2019
effective date will address staff’s
enforcement concerns, as well as
provide manufacturers with sufficient
time to make the changes SVIA states
are needed so that all vehicles
manufactured or imported after that
date comply with the final rule.

1 All-Terrain Vehicles: Final Rule Amending
Consumer Product Safety Standard, dated February
8, 2012. Retrieved from: https://www.cpsc.gov/s3fs-
public/pdfs/foia_atvfinal.pdf.
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B. Comments Regarding Data Presented
in the NPR

Comment: Several commenters stated
that the data presented in the NPR are
insufficient to support the final rule.
One commenter stated that the
Commission failed to base the proposed
requirement for rear-end lamps and
reflectors on accurate or convincing
statistics, noting: “Commission staff
claims that this 13 incident-study
provides proof that rear-end lamps
would have prevented the pattern of
rear-end collisions related to braking.”
Another commenter stated that the final
rule should include additional evidence
regarding the number of fatalities that
result from rear-end collisions and the
benefits that will accrue if
manufacturers are required to install
stop lamps on ATVs.

Focusing on the sufficiency of the
data, one commenter argued that CPSC
may exceed its authority to promulgate
a rule because the majority of ATVs
already have stop lamps, which does
not support the conclusion that a stop
lamp requirement is reasonably related
to the safe performance of ATVs.
Similarly, another commenter
concluded that the proposed rule lacked
“the factual or analytical basis” to
support a rule, and therefore, was
“arbitrary and capricious.”

Response: Under section 42(b) of the
CPSA, 15 U.S.C. 2089(b)(2), once
notified by ANSI of a change to the
voluntary standard for ATVs, the
Commission is required to amend the
consumer product safety standard for
all-terrain vehicles to include any such
revision that the Commission
determines is reasonably related to the
safe performance of all-terrain vehicles,
and must notify ANSI of any provision
the Commission determines not to be so
related. This rulemaking follows the
procedure required by the statute for the
Commission to use when ANSI revises
its voluntary standard. The Commission
is not establishing its own consumer
product safety standard under the
requirements of sections 7 and 9 of the
CPSA.

Regarding the data presented in the
NPR, staff’s analysis of the 2007 study
identified 13 rear-end collisions, and
staff noted that eight of the 13 incidents
“illustrate the hazard of rear-end
collisions related to braking.” Staff did
not, and does not, represent that
anecdotal incidents constitute “proof”
of the effectiveness of stop lamps.

The information provided in the NPR
explained CPSC staff’s interactions with
the voluntary standard organization,
and provided context for why the
Commission determined that the

provisions in the voluntary standard are
reasonably related to the safe
performance of ATVs, which is the
standard required by statute. Further,
the National Highway Traffic Safety
Administration (NHTSA) recognizes
that conspicuity of a vehicle is related
to the safety performance of vehicles in
its Federal Motor Vehicle Safety
Standards (FMVSS) for automobiles.
Stop lamps and reflectors are
specifically included in FMVSS 108
Lamps, reflective devices, and
associated equipment and FMVSS 500
Low-speed vehicles as safety equipment.
SVIA also recognizes conspicuity to be
related to the safe performance of ATVs,
and in the Annex of ANSI/SVIA 1-2017,
specifically states that “conspicuity
lights, tail lamps, and stop lamps can
also be beneficial under certain riding
conditions such as heavy brush, dusty
or shaded trails, and similar low-light
conditions” and that “reflex reflectors
have been added for all categories of
ATVs to aid in making ATVs more
visible.”

Based on the information described in
the NPR and reviewed above, the
Commission has no basis to conclude
that the conspicuity changes to the
ANSI standard are not reasonably
related to the safe performance of ATVs.
In the NPR, the Commission determined
that increasing the conspicuity of an
ATV helps an ATV to be seen by other
vehicles in various lighting conditions.
Accordingly, the Commission
determined that voluntary standard
provisions that increase ATV
conspicuity are reasonably related to the
safe performance of ATVs. By statute,
the Commission is required to include
such provisions in the mandatory
consumer product safety standard.

C. Comments Regarding the Scope of
the Stop-Lamp Requirement

Comment: Two commenters stated
that the final rule should clarify the
scope of the proposed stop-lamp
requirement and provide rationale if the
requirement only applies to adult and
transition category ATVs. One
commenter stated that the requirement
for stop-lamps should be for “all
categories of ATVs.”

Response: ANSI/SVIA 1-2017
requires stop lamps on all adult and
transition ATVs, and on all youth ATVs
equipped with a head lamp or
conspicuity lamp. A youth ATV without
any front lights does not require a stop
lamp. By design, youth ATVs do not
have the same speed and equipment
capabilities as adult and transition
ATVs. For example, not all youth ATVs
are equipped with lights, nor do they
have electrical systems that are robust

enough to support front or rear lights.
Accordingly, revisions to the voluntary
standard require reflectors on all
categories of ATVs, but the revisions
only require stop lamps on youth ATVs
when it is technically feasible to do so.
This approach in the voluntary standard
is a practical technical solution for
increasing conspicuity of youth ATVs.

The final consumer product safety
standard for ATVs (16 CFR part 1420)
will require that ATVs comply with the
applicable provisions of the 2017
revision of ANSI/SVIA, 1 American
National Standard for Four Wheel All-
Terrain Vehicles. Therefore, the
mandatory standard for ATVs will
require stop lamps on all adult and
transition ATVs, and also require them
on all youth ATVs equipped with a
head lamp or conspicuity lamp.

D. Comment on the Burden Imposed by
the Final Rule

Comment: One commenter stated that
the Commission did not adequately
consider the burden on industry if the
final rule is implemented, stating that
the NPR “‘disregards the fact that
adopting these new standards will
impose financial hardship on ATV
manufacturers.” This commenter
suggested that, in lieu of the final rule,
“the Commission implement a
mandatory licensing program that
teaches ATV safety.”

Response: The commenter provided
no information or data for CPSC to
evaluate regarding the alleged hardship
to industry. SVIA stated that
manufacturer planning for 2019 model
year ATVs is under way and that
manufacturers intend to meet the
requirements of ANSI/SVIA 1-2017 for
the 2019 model year. Other than the
effective date issue discussed above, the
Commission did not receive any
comments from any ATV manufacturer
or SVIA to support the contention that
implementation of the final rule will
impose a financial hardship. As
discussed above, the final rule sets
January 1, 2019 as the effective date to
address SVIA’s concern.

Regarding the suggestion that the
Commission establish a licensing and
instruction program, such action is
outside the jurisdiction of the CPSC’s
authority. The authority to implement
any licensing requirements for ATV
drivers rests with the states.

IV. Description of the Final Rule

The final rule revises 16 CFR
1420.3(a), “Requirements for four-wheel
ATVs” to incorporate by reference the
ANSI/SVIA 1-2017 standard, instead of
the ANSI/SVIA 1-2010 version. ANSI/
SVIA 1-2017 contains requirements and
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test methods relating to ATVs, including
vehicle equipment and configuration,
vehicle speed capability, brake
performance, pitch stability,
electromagnetic compatibility, and
sound level limits. Revisions
incorporated into ANSI/SVIA 1-2017
are described in section II of this
preamble.

V. Effective Date

Section 42(b) of the CPSA provides a
timetable for the Commission to issue a
notice of proposed rulemaking (within
120 days of receiving notification of a
revised ANSI/SVIA standard) and to
issue a final rule (within 180 days of
publication of the proposed rule), but
the statute does not set an effective date.
The Commission proposed in the NPR
that the final rule would take effect 60
days after publication of a final rule in
the Federal Register, and it would apply
to ATVs manufactured or imported on
or after that date. However, based on the
SVIA’s objection to a 60-day effective
date, as discussed above in section IIL.A,
the effective date for this final rule is
January 1, 2019. Accordingly, all ATVs
manufactured or imported on or after
January 1, 2019, must comply with the
final rule.

VI. Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA)
generally requires that agencies review
a proposed rule for the rule’s potential
economic impact on small entities,
including small businesses. The NPR
explained that the most significant
changes to the voluntary standard
involved requirements for brake-
actuated stop lamps and reflectors, and
that CPSC’s analysis demonstrated that
the majority of ATVs already comply
with these requirements. Consequently,
the Commission anticipated that the
cost of the changes required to bring
ATVs that do not comply into
compliance with the rule would be very
low on a per-unit basis. The
Commission certified that the rule
would not have a significant impact on
a substantial number of small entities.
82 FR at 42962.

As discussed in section IIL.A of this
preamble, the Commission received a
comment from the SVIA stating that the
proposed 60-day effective date could
change the financial impact of the rule.
In response, the Commission will
provide additional time to comply with
the final rule, setting January 1, 2019 as
the effective date. Affording a later
effective date should provide
manufacturers sufficient time to
incorporate any necessary changes
during the normal planning and design
of new model year ATVs. Accordingly,

based on staff’s assessment using
January 1, 2019 as the effective date, the
Commission certifies that the final rule
is unlikely to have a significant impact
on a substantial number of small
entities.

VII. Paperwork Reduction Act

The final rule does not impose any
information collection requirements.
Accordingly, this rule is not subject to
the Paperwork Reduction Act, 44 U.S.C.
3501-3520.

VIII. Environmental Considerations

The Commission’s regulations
provide a categorical exemption for the
Commission’s rules from any
requirement to prepare an
environmental assessment or an
environmental impact statement as they
“have little or no potential for affecting
the human environment.” 16 CFR
1021.5(c)(2). This final rule falls within
the categorical exemption.

IX. Incorporation by Reference

Section 1420.3 of the final rule
provides that ATVs must comply with
ANSI/SVIA 1-2017. The OFR has
regulations concerning incorporation by
reference. 1 CFR part 51. These
regulations require that, for a final rule,
agencies must discuss in the preamble
to the rule the way in which materials
that the agency incorporates by
reference are reasonably available to
interested persons, and how interested
parties can obtain the materials.
Additionally, the preamble to the rule
must summarize the material. 1 CFR
51.5(b).

In accordance with the OFR’s
requirements, the discussion in sections
II, I, and IV of this preamble
summarize the provisions of ANSI/SVIA
1-2017. ANSI/SVIA 1-2017 is
copyrighted. Interested persons may
purchase a copy of ANSI/SVIA 1-2017
from Specialty Vehicle Institute of
America, 2 Jenner, Suite 150, Irvine, CA
92618-3806; telephone: 949-727-3727
ext. 3023; www.svia.org. One may also
inspect a copy at CPSC’s Office of the
Secretary, U.S. Consumer Product
Safety Commission, Room 820, 4330
East West Highway, Bethesda, MD
20814, telephone: 301-504-7923.

X. Preemption

Section 26(a) of the CPSA, 15 U.S.C.
2075(a), provides that when a consumer
product safety standard is in effect and
applies to a product, no state or political
subdivision of a state may either
establish or continue in effect a standard
or regulation that prescribes
requirements for the performance,
composition, contents, design, finish,

construction, packaging, or labeling of
such product dealing with the same risk
of injury unless the state requirement is
identical to the federal standard. Section
26(c) of the CPSA also provides that
states or political subdivisions of states
may apply to the Commission for an
exemption from this preemption under
certain circumstances. Section 42(a)(1)
of the CPSA refers to rules issued under
that section as “consumer product
safety standards.” Therefore, the
preemption provision of section 26(a) of
the CPSA applies to this final rule.

XI. Notice of Requirements

The CPSA establishes certain
requirements for product certification
and testing. Certification of children’s
products subject to a children’s product
safety rule must be based on testing
conducted by a CPSC-accepted third-
party conformity assessment body. 15
U.S.C. 2063(a)(2). The Commission is
required to publish a notice of
requirements (NOR) for the
accreditation of third-party conformity
assessment bodies to assess conformity
with a children’s product safety rule to
which a children’s product is subject.
Id. 2063(a)(3). On August 27, 2010, the
Commission published an NOR for
accreditation of third-party conformity
assessment bodies for testing ATVs
designed or intended primarily for
children 12 years of age or younger. 75
FR 52616. The 2017 revision to the ATV
standard does not substantially alter
third party conformance testing
requirements for ATVs designed or
intended primarily for children 12 years
of age or younger. Accordingly, the NOR
for third-party testing of youth ATVs
remains unchanged. The Commission
considers the existing accreditations
that the Commission has accepted for
testing to the ATV standard to also
cover testing to the revised 2017 ATV
standard.

List of Subjects in 16 CFR Part 1420

Consumer protection, Imports,
Incorporation by reference, Infants and
children, Information, Labeling, Law
enforcement, Recreation and recreation
areas, Reporting and recordkeeping
requirements, Safety.

For the reasons stated in the
preamble, the Commission amends 16
CFR part 1420 as follows:

PART 1420—REQUIREMENTS FOR
ALL-TERRAIN VEHICLES

m 1. The authority citation for part 1420
continues to read as follows:
Authority: The Consumer Product Safety

Improvement Act of 2008, Pub. Law 110-314,
§232, 122 Stat. 3016 (AuguSt 14, 2008).


http://www.svia.org

8340

Federal Register/Vol. 83, No. 39/ Tuesday, February 27, 2018/Rules and Regulations

§1420.1 [Amended]

m 2. In the second sentence of § 1420.1,
remove the words, “April 30, 2012”,
and add in their place “January 1,
2019

m 3. Revise § 1420.3(a) toread as
follows:

§1420.3 Requirements for four-wheel
ATVs.

(a) Each ATV shall comply with all
applicable provisions of the American
National Standard for Four-Wheel All-
Terrain Vehicles (ANSI/SVIA 1-2017),
ANSI-approved on June 8, 2017. The
Director of the Federal Register
approves this incorporation by reference
in accordance with 5 U.S.C. 552(a) and
1 CFR part 51. You may obtain a copy
from Specialty Vehicle Institute of
America, 2 Jenner, Suite 150, Irvine, CA
92618-3806; telephone: 949-727-3727
ext. 3023; www.svia.org. You may
inspect a copy at the Office of the
Secretary, U.S. Consumer Product
Safety Commission, Room 820, 4330
East-West Highway, Bethesda, MD.
20814, telephone: 301-504—7923, or at
the National Archives and Records
Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030,
or go to: www.archives.gov/federal-

register/cfr/ibr-locations.html.
* * * * *

Alberta E. Mills,

Secretary, Consumer Product Safety
Commission.

[FR Doc. 2018—03904 Filed 2—26-18; 8:45 am|
BILLING CODE 6355-01-P

CONSUMER PRODUCT SAFETY
COMMISSION

16 CFR Part 1500
[CPSC Docket No. CPSC—-2012-0036]

Hazardous Substances and Articles;
Administration and Enforcement
Regulations: Corrections to Animal
Testing Regulations

AGENCY: Consumer Product Safety
Commission.
ACTION: Direct final rule.

SUMMARY: The Consumer Product Safety
Commission (CPSC or Commission) is
issuing a direct final rule to correct its
animal testing regulations under the
Federal Hazardous Substances Act
(FHSA). The rule reinserts text that was
inadvertently omitted and corrects
references.

DATES: The rule is effective on April 30,
2018, unless we receive significant
adverse comment by March 29, 2018. If

we receive timely significant adverse
comment, we will publish notification
in the Federal Register, withdrawing
this direct final rule before its effective
date.

ADDRESSES: You may submit comments,
identified by Docket No. CPSC-2012—
0036, by any of the following methods:

Electronic Submissions: Submit
electronic comments to the Federal
eRulemaking Portal at:
www.regulations.gov. Follow the
instructions for submitting comments.
The Commission does not accept
comments submitted by electronic mail
(email), except through
www.regulations.gov. The Commission
encourages you to submit electronic
comments by using the Federal
eRulemaking Portal, as described above.

Written Submissions: Submit written
submissions by mail/hand delivery/
courier to: Office of the Secretary,
Consumer Product Safety Commission,
Room 820, 4330 East West Highway,
Bethesda, MD 20814; telephone (301)
504-7923.

Instructions: All submissions received
must include the agency name and
docket number for this notice. All
comments received may be posted
without change, including any personal
identifiers, contact information, or other
personal information provided, to:
www.regulations.gov. Do not submit
confidential business information, trade
secret information, or other sensitive or
protected information that you do not
want to be available to the public. If
furnished at all, such information
should be submitted in writing.

Docket: For access to the docket to
read background documents or
comments received, go to:
www.regulations.gov, and insert the
docket number CPSC-2012-0036, into
the “Search” box, and follow the
prompts.

FOR FURTHER INFORMATION CONTACT:
Alice Thaler, Associate Executive
Director for Health Sciences, Consumer
Product Safety Commission, 5 Research
Place, Rockville, MD 20850; telephone
(301) 987—2240; athaler@cpsc.gov.
SUPPLEMENTARY INFORMATION:

A. Background

The Federal Hazardous Substances
Act (FHSA), 15 U.S.C. 1261-1278,
requires appropriate cautionary labeling
on certain hazardous household
substances to alert consumers to the
potential hazards that a product may
present. Among the hazards addressed
by the FHSA are products that are toxic,
corrosive, irritants, flammable,
combustible, or strong sensitizers. The
FHSA and the Commission’s regulations

at 16 CFR part 1500 provide the
definitions and test methods used to
determine whether a substance is
“hazardous” under the FHSA.
Specifically, § 1500.3(b) of these
regulations restates the statutory
definitions that are in the FHSA.
Section 1500.3(c) interprets,
supplements, or provide alternatives to
the statutory definitions. Section
1500.40 provides the method of testing
toxic substances.

On December 10, 2012, the CPSC
amended and updated regulations on
the CPSC’s animal testing methods
under the FHSA (77 FR 73289). Among
other things, the amendment to 16 CFR
1500.3 explained that alternative test
methods exist that avoid, reduce, or
refine animal testing to determine
toxicity. At the same time, the CPSC
codified its statement of policy on
animal testing to reflect new test
methods accepted by the scientific
community, including
recommendations of the Interagency
Coordinating Committee on the
Validation of Alternative Methods in a
new section, 16 CFR 1500.232. (77 FR
73286). Sections 1500.3(c) and 1500.232
cross-reference each other.

CPSC staff recently reviewed the
animal testing regulations. Staff’s review
showed that when CPSC revised the
animal testing regulations, the
definitions in 16 CFR 1500.3(c)(2)(i),
inadvertently removed the definition of
“acute toxicity” (oral, dermal, and
inhalation). Before the 2012
amendment, this definition appeared at
§1500.3(c)(2)(i)(A) through (C). We are
amending § 1500.3(c)(2)(i) to restore the
“acute toxicity” definition. In addition,
staff found that two other corrections
are needed. As explained below, we are
reinserting a sentence into the definition
of “corrosive’ in § 1500.3, and we are
correcting a reference that appears in
the regulation on method of testing toxic
substances at § 1500.40.

B. Amendments
1. Definition of “Toxic”

The FHSA defines the term ““toxic.”
15 U.S.C. 1261(f). The Commission has
issued regulations that supplement the
FHSA'’s statutory definition under 16
CFR 1500.3(c). Before 2012, the
regulatory definitions included a
definition of “acute toxicity,” which
provided guidance on the toxicity of
substances falling in different toxicity
ranges for oral, dermal, and inhalation
exposures. The Commission intended to
retain those paragraphs in the CFR
under § 1500.3(c)(2)(i) when it amended
the animal testing regulations. 77 FR
73293. However, the subsequent
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versions of the CFR omitted those
subparagraphs. These provisions are
necessary because they give specificity
to the definition of “toxic.” The
paragraphs that were omitted included
guidance on when a substance might be
considered for exemption from some or
all of the labeling requirements of the
FHSA. In addition, the omitted
provisions provided guidance on the
toxicity of substances falling within the
toxicity range of 500 mg and 5 grams per
kilogram of body weight. Without this
text in the CFR, the CPSC cannot
reference the testing criteria that help to
determine acute toxicity. The animal
testing policy under 16 CFR
1500.232(b)(1)(i) also refers to these
paragraphs (16 CFR 1500.3(c)(1) and (2))
to describe the traditional animal testing
methods.

Accordingly, the Commission amends
§1500.3(c)(2)(i) to reinstate the omitted
paragraphs to give specificity to the
definition of “toxic.”

2. Interpretation of ‘‘Corrosive”

Section 1500.3(c)(3) provides a
regulatory definition of “corrosive” that
supplements the statutory definition of
“corrosive” under the FHSA. Before the
2012 amendment of the animal testing
regulations, 16 CFR 1500.3(c)(3)
included a citation to the relevant
section of the FHSA that defined the
term ‘“‘corrosive,” 15 U.S.C.
1261(h)(2)(i), and a cross-reference to 16
CFR 1500.3(b)(7), which restated the
statutory definition of “corrosive.”
However, that text was removed in the
subsequent editions of the CFR. The
Commission believes that reinserting
that sentence in § 1500.3(c)(3) will help
clarify what is meant by “corrosive” by
providing the references to the statutory
definition under the FHSA.
Accordingly, the Commission amends
§1500.3(c)(3) to reference the definition
of “corrosive” under 15 U.S.C.
1261(h)(2)(i), as cross-referenced in 16
CFR 1500.3(b)(7).

3. Method of Testing Toxic Substances

The method of testing toxic
substances for acute dermal toxicity is
set forth in 16 CFR 1500.40. Currently,
the method of testing the toxic
substances references
“§1500.3(c)(1)(ii)(C) and (c)(2)(iii).”
However, § 1500.3(c)(2)(iii) does not
exist. Accordingly, the Commission is
amending § 1500.40 to correct the
references for testing toxic substances,
which are § 1500.3(c)(1) and (2).

C. Direct Final Rule Process

The Commission is issuing this rule
as a direct final rule. The
Administrative Procedure Act (APA)

generally requires notice and comment
rulemaking. 5 U.S.C. 553. The direct
final rule process is an appropriate
process for expediting the issuance of
non-controversial rules. In
Recommendation 954, the
Administrative Conference of the
United States (ACUS) endorsed direct
final rulemaking as an appropriate
procedure to expedite promulgating
rules that are noncontroversial and that
are not expected to generate significant
adverse comment. See 60 FR 43108
(August 18, 1995). Consistent with the
ACUS recommendation, the
Commission is publishing this rule as a
direct final rule because we believe the
corrections will not be controversial.
The rule will not impose any new
obligations, but rather, will reinstate
text that was inadvertently omitted and
correct references. Therefore, the
Commission believes this rulemaking is
a non-controversial matter that is not
likely to engender any significant
comments.

Unless we receive a significant
adverse comment within 30 days, the
rule will take effect on April 30, 2018.
In accordance with ACUS’s
recommendation, the Commission
considers a significant adverse comment
to be one where the commenter explains
why the rule would be inappropriate,
including an assertion challenging the
rule’s underlying premise or approach,
or a claim that the rule would be
ineffective or unacceptable without
change.

Should the Commission receive
significant adverse comment, the
Commission would withdraw this direct
final rule. Depending on the comments
and other circumstances, the
Commission may then incorporate the
adverse comment into a subsequent
direct final rule or publish a notice of
proposed rulemaking, providing an
opportunity for public comment.

D. Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA)
generally requires that agencies review
proposed and final rules for their
potential economic impact on small
entities, including small businesses, and
prepare regulatory flexibility analyses. 5
U.S.C. 603 and 604. When CPSC issued
the animal testing regulations in
December 2012, staff assessed the
potential effect the regulations would
have on small businesses, and the
Commission certified that the rule
would not have a significant impact on
a substantial number of small entities.
77 FR 73293. The corrections to the
regulations do not make any substantive
changes. Therefore, the Commission
certifies that the direct final rule will

not have a significant impact on a
substantial number of small entities.

E. Paperwork Reduction Act

This rule would not impose any
information collection or disclosure
requirements. Accordingly, the rule is
not subject to the Paperwork Reduction
Act, 44 U.S.C. 3501-3520.

F. Environmental Considerations

This rule makes corrections to
regulatory definitions and references. As
such, the rule will not affect the human
environment. See 16 CFR 1021.5.

List of Subjects in 16 CFR Part 1500

Consumer protection, Hazardous
substances, Imports, Infants and
children, Labeling, Law enforcement,
Reporting and recordkeeping
requirements, Toys.

Accordingly, 16 CFR part 1500 is
amended as follows:

PART 1500—[AMENDED]

m 1. The authority citation for part 1500
is revised to reads as follows:

Authority: 15 U.S.C. 1261-1278.

m 2. Amend § 1500.3 by:
m a. Revising paragraph (c)(2)(i); and
m b. Adding a sentence to the beginning
of paragraph (c)(3).

The revision and addition read as
follows:

§1500.3 Definitions.

* * * * *

(C) R

(2) * x %

(i) Acute toxicity. Toxic means any
substance that produces death within 14
days in half or more than half of a group
of:

(A) White rats (each weighing
between 200 and 300 grams) when a
single dose of from 50 milligrams to 5
grams per kilogram of body weight is
administered orally. Substances falling
in the toxicity range between 500
milligrams and 5 grams per kilogram of
body weight will be considered for
exemption from some or all of the
labeling requirements of the act, under
§1500.82, upon a showing that such
labeling is not needed because of the
physical form of the substances (solid,

a thick plastic, emulsion, etc.), the size
or closure of the container, human
experience with the article, or any other
relevant factors;

(B) White rats (each weighing between
200 and 300 grams) when an
atmospheric concentration of more than
200 parts per million but not more than
20,000 parts per million by volume of
gas or vapor, or more than 2 but not
more than 200 milligrams per liter by
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volume of mist or dust, is inhaled
continuously for 1 hour or less, if such
concentration is likely to be
encountered by man when the
substance is used in any reasonably
foreseeable manner; and/or

(C) Rabbits (each weighing between
2.3 and 3.0 kilograms) when a dosage of
more than 200 milligrams but not more
than 2 grams per kilogram of body
weight is administered by continuous
contact with the bare skin for 24 hours
by the method described in § 1500.40.

(D) The number of animals tested
shall be sufficient to give a statistically
significant result and shall be in
conformity with good pharmacological
practices. Toxic also applies to any
substance that can be labeled as such,
based on the outcome of any of the
approved test methods described in the
CPSC’s animal testing policy set forth in
§1500.232, including data from in vitro
or in silico test methods that the
Commission has approved; or a
validated weight-of-evidence analysis
comprising all of the following that are
available: Existing human and animal
data, structure activity relationships,
physicochemical properties, and
chemical reactivity data.
* * * * *

(3) The definition of corrosive in
section 2(i) of the act (restated in
paragraph (b)(7) of this section) is

interpreted to also mean the following:
* % %

* * * * *

§1500.40 [Amended]

m 3. Amend the last sentence of the
introductory text of § 1500.40 by
removing the citation
“§1500.3(c)(1)(11)(C) and (c)(2)(iii)”’ and
adding in its place “§ 1500.3(c)(1) and
(2).”

Alberta E. Mills,

Secretary, Consumer Product Safety
Commission.

[FR Doc. 2018-03916 Filed 2—26—18; 8:45 am|
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SECURITIES AND EXCHANGE
COMMISSION

17 CFR Parts 270 and 274
[Release No. IC-33010; File No. S7-03-18]
RIN 3235-AM26

Investment Company Liquidity Risk
Management Programs; Commission
Guidance for In-Kind ETFs

AGENCY: Securities and Exchange
Commission.

ACTION: Interim final rule; request for
comment; interpretation.

SUMMARY: The Securities and Exchange
Commission is adopting an interim final
rule that revises the compliance date for
the requirements of rule 22e—4 for
classification, highly liquid investment
minimum, and board approval, as well
as related reporting requirements of Part
D on Form N-LIQUID and liquidity
disclosures on Form N-PORT under the
Investment Company Act of 1940. The
revised compliance date will be June 1,
2019, for larger entities (revised from
December 1, 2018) and December 1,
2019, for smaller entities (revised from
June 1, 2019). The Commission is not
extending the compliance date for the
other provisions of rule 22e—4 and Form
N-LIQUID, and liquidity-related
changes to Form N-CEN—which remain
December 1, 2018 for larger entities and
June 1, 2019 for smaller entities. The
Commission also is not extending the
compliance date for the liquidity-related
provisions of Form N-1A, which has
already passed. Finally, the Commission
is providing guidance to assist funds
that will not be engaging in full
portfolio classification before the
revised compliance date, and In-Kind
ETFs, which are not required to engage
in full portfolio classification, in
identifying illiquid investments for
purposes of complying with the 15%
illiquid investment limit.

DATES:

Effective Dates: The effective date of
the interim final rule is March 29, 2018.
The effective date for 17 CFR 270.22e—
4 and 270.30b1-10 and the amendments
to Form N-PORT (referenced in 17 CFR
274.150) published at 81 FR 82267
(November 18, 2016) remains January
17, 2017, and the effective date for
amendments to Form N-CEN
(referenced in 17 CFR 274.101)
published at 81 FR 82267 (November
18, 2016) remains June 1, 2018.

Compliance Dates: The compliance
date for 17 CFR 270.22e—4(b)(1)(ii)
except to the extent referenced in 17
CFR 270.22e—4(a)(8),* 17 CFR 270.22e—
4(b)(1)(iii), 17 CFR 270.22e—4(b)(2)(i)
and (iii), certain elements of 17 CFR
270.22e—4(b)(3) related to the delayed
provisions of rule 22e—4, and the
liquidity-related amendments to Form
N-PORT (discussed in section I.C
below) and Part D of Form N-LIQUID
have been extended until June 1, 2019
for larger entities, and December 1, 2019
for smaller entities, as defined in section
I below.

Comment Date: Comments should be
received on or before April 27, 2018.

1 See infra footnote 71.

ADDRESSES: Comments may be
submitted by any of the following
methods:

Electronic Comments

e Use the Commission’s internet
comment form (http://www.sec.gov/
rules/interim-final-temp.shtml);

e Send an email to rule-comments@
sec.gov. Please include File Number S7—
03—18 on the subject line; or

Paper Comments

¢ Send paper comments to Brent J.
Fields, Secretary, Securities and
Exchange Commission, 100 F Street NE,
Washington, DC 20549-1090.

All submissions should refer to File
Number S7-03-18. This file number
should be included on the subject line
if email is used. To help us process and
review your comments more efficiently,
please use only one method. The
Commission will post all comments on
the Commission’s internet website
(http://www.sec.gov/rules/interim-final-
temp.shtml). Comments are also
available for website viewing and
printing in the Commission’s Public
Reference Room, 100 F Street NE,
Washington, DC 20549, on official
business days between the hours of
10:00 a.m. and 3:00 p.m. All comments
received will be posted without change.
Persons submitting comments are
cautioned that we do not redact or edit
personal identifying information from
comment submissions. You should
submit only information that you wish
to make available publicly.

Studies, memoranda, or other
substantive items may be added by the
Commission or staff to the comment file
during this rulemaking. A notification of
the inclusion in the comment file of any
such materials will be made available
on the Commission’s website. To ensure
direct electronic receipt of such
notifications, sign up through the “Stay
Connected” option at www.sec.gov to
receive notifications by email.

FOR FURTHER INFORMATION CONTACT:
Zeena Abdul-Rahman, Senior Counsel,
or Thoreau Bartmann, Senior Special
Counsel, at (202) 551-6792, Division of
Investment Management, Securities and
Exchange Commission, 100 F Street NE,
Washington, DC 20549-8549.

SUPPLEMENTARY INFORMATION: The
Securities and Exchange Commission
(“Commission”) is extending the
compliance dates associated with
following provisions of rule 22e—4 [17
CFR 270.22e—4]: Rule 22e—4(b)(1)(ii) [17
CFR 270.22e—4(b)(1)(ii)] except to the
extent it is referenced in rule 22e—-4(a)(8)
[17 CFR 270.22e—4(a)(8)]; rule 22e—
4(b)(1)(iii) [17 CFR 270.22e—4(b)(1)(iii)];
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rule 22e—4(b)(2)(i) [17 CFR 270.22e—
4(b)(2)(1)]; rule 22e—4(b)(2)(iii) [17 CFR
270.22e—4(b)(2)(iii)]; and certain
elements of rule 22e—4(b)(3) [17 CFR
270.22e—4(b)(3)] under the Investment
Company Act of 1940 [15 U.S.C. 80a—1
et seq.] (“Investment Company Act” or
“Act”). The Commission also is
extending the compliance dates
associated with Part D of Form N—
LIQUID [referenced in 17 CFR 274.223]
as well as amendments to Form N—
PORT [referenced in 17 CFR 274.150]
under the Investment Company Act.

I. Discussion

On October 13, 2016, the Commission
adopted rule 22e—4 and related rule and
form amendments to enhance the
regulatory framework for liquidity risk
management of registered open-end
investment companies (“funds”).2
Specifically, we adopted rules 22e—4
and 30b1-10, new Form N-LIQUID, as
well as amendments to Forms N-1A, N—
PORT, and N-CEN (collectively, the
“Liquidity Rule Requirements”).3 We
designed these rules and forms to
promote effective liquidity risk
management throughout the fund
industry and to enhance disclosure
regarding fund liquidity and redemption
practices.*

The compliance date for the
amendments to Form N-1A was June 1,
2017. For the remainder of the Liquidity
Rule Requirements, the Commission
established a tiered set of compliance
dates based on a fund group’s asset size.
Specifically, for larger entities,> we
adopted a compliance date of December
1, 2018. For smaller entities, we adopted
a compliance date of June 1, 2019. As
discussed in more detail below, the
Commission believes it is appropriate to
revise the compliance date for certain
elements of the Liquidity Rule

2The term “funds” used in this release includes
open-end management companies, including
exchange-traded funds (“ETFs”) that do not qualify
as In-Kind ETFs (as defined in rule 22e—4(a)(9)),
and excludes money market funds.

3 Investment Company Liquidity Risk
Management Programs, Investment Company Act
Release No IC-32315 (Oct. 13, 2016) [81 FR 82142
(Nov. 18, 2016)] (“Adopting Release”).

4 See id., at text accompanying n.112.

5 “Larger entities” are defined as funds that,
together with other investment companies in the
same “group of related investment companies,”
have net assets of $1 billion or more as of the end
of the most recent fiscal year of the fund. “‘Smaller
entities” are defined as funds that, together with
other investment companies in the same group of
related investment companies, have net assets of
less than $1 billion as of the end of its most recent
fiscal year. See Adopting Release, supra footnote 3,
at n.997. We adopted this tiered set of compliance
dates based on asset size because we anticipated
that smaller groups would benefit from this extra
time to comply and from the lessons learned by
larger investment companies. See Adopting Release,
supra footnote 3, at n.1009 and accompanying text.

Requirements until June 1, 2019 for
larger entities and December 1, 2019 for
smaller entities.®

A. Summary of the Liquidity Rule
Requirements

Rule 22e—4—Liquidity Risk
Management Programs

Rule 22e—4 requires each fund to
adopt and implement a written liquidity
risk management program reasonably
designed to assess and manage the
fund’s liquidity risk. A fund’s liquidity
risk management program must
incorporate certain specified elements:
(i) Assessment, management, and
periodic review of the fund’s liquidity
risk; (ii) classification of the liquidity of
each of the fund’s portfolio investments,
as well as at least monthly reviews of
the fund’s liquidity classifications
(“portfolio classification” or
“classification”); (iii) determining and
periodically reviewing a highly liquid
investment minimum (the “HLIM”); (iv)
limiting the fund’s investment in
illiquid investments that are assets to no
more than 15% of the fund’s net assets
(“15% illiquid investment limit”); and
(v) for funds that engage in, or reserve
the right to engage in, redemptions in-
kind, the establishment of policies and
procedures regarding how they will
engage in such redemptions in-kind.

The rule requires each fund to adopt
a liquidity risk management program
and obtain board approval of such
program. Fund boards must also
approve an administrator for the
program (“‘program administrator’’), and
review annual reports from the fund’s
program administrator on the operation
of the program and the program’s
adequacy and effectiveness of
implementation, including, if
applicable, the operation of the HLIM,
and any material changes to the
program.

The portfolio classification requires a
fund to classify each portfolio
investment into one of four defined
liquidity categories, known as
“buckets”: Highly liquid investments,
moderately liquid investments, less
liquid investments, and illiquid
investments.” These buckets are
intended to take into account relevant

6 The effective date of January 17, 2017 for these
elements is unchanged. As described in this release,
the Commission is revising compliance dates
associated with certain aspects of rule 22e—4, Form
N-PORT and Form N-LIQUID.

7Rule 22e—4(b)(1)(ii). This classification is based
on the number of days in which a fund reasonably
expects an investment would be convertible to cash
(or, in the case of the less-liquid and illiquid
categories, sold or disposed of) without the
conversion significantly changing the market value
of the investment.

market-, trading-, and investment-
specific considerations, as well as
market depth and whether sales of an
investment would significantly change
the market value of the investment.?
While the rule permits a fund to classify
portfolio investments based on asset
class, it requires the fund to implement
a “‘reasonable exceptions process” for
investments that should be classified
separately from their class.?® Finally,
portfolio classification requires a fund
to review its portfolio investments’
classifications monthly unless a
“reasonable exceptions process”
requires a more frequent review.10

The HLIM requires a fund to
determine the minimum amount of net
assets that it will invest in highly liquid
investments that are assets.!? This
requirement relies on the portfolio
classification process to identify which
investments are bucketed as highly
liquid.

The 15% illiquid investment limit
prohibits a fund (as well as an In-Kind
ETF) from acquiring any illiquid
investment if, immediately after such
acquisition, it would have invested
more than 15% of its net assets in
illiquid investments that are assets.2
This limit on illiquid investments also
refers to the classification element of the
rule, but we are providing guidance on
how funds may comply with this
requirement without engaging in full
portfolio classification. In-Kind ETFs,
which are exempt from the
classification requirement, may look to
this guidance to assist them in
complying with the 15% illiquid
investment limit on a permanent basis.

Disclosure Amendments

In addition to rule 22e—4, the
Commission adopted certain public
disclosure requirements to provide
shareholders and other users with
additional information on fund liquidity

8 Rule 22e—4(b)(1)(ii).

9Rule 22e—4(b)(1)(ii)(A) (“The fund may
generally classify and review its portfolio
investments . . . according to their asset class,
provided, however, that the fund must separately
classify and review any investment within an asset
class if the fund or its adviser has information about
any market, trading, or investment-specific
considerations that are reasonably expected to
significantly affect the liquidity characteristics of
that investment as compared to the fund’s other
portfolio holdings within that asset class.”).

10Rule 22e—4(b)(1)(ii)(‘“A fund must review its
portfolio investments’ classifications, at least
monthly in connection with reporting the liquidity
classification for each portfolio investment on Form
N-PORT . . . and more frequently if changes in
relevant market, trading, and investment-specific
considerations are reasonably expected to
materially affect one or more of its investments’
classifications.”).

11Rule 22e—4(a)(7).

12Rule 22e—4(b)(1)(iv).
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risk. It also adopted certain non-public
reporting requirements to assist the
Commission in its monitoring efforts.13
Specifically:

e Rule 30b1-10 and related Form N—
LIQUID provide non-public notification
to the Commission whenever a fund’s
illiquid investments exceed 15% of its
net assets and if its amount of highly
liquid investments declines below its
HLIM for more than seven days.

e Amendments to Form N-PORT
generally require a fund to report
monthly to the Commission, on a non-
public basis, the portfolio investments
in each of the defined buckets and the
fund’s HLIM.1* The form also requires a
fund to disclose publicly the aggregated
percentage of its portfolio representing
each of the four liquidity classification
categories as of the end of each of its
fiscal quarters.15

e The amendments to Form N-1A
require a fund to disclose publicly
certain information regarding the fund’s
redemption procedures.16

e The amendments to Form N-CEN
require funds to provide public
disclosure about funds’ use of lines of
credit and interfund lending.1”

B. Monitoring and Compliance Date
Extension Requests

The Commission has received
numerous requests to extend the
compliance date for the Liquidity Rule
Requirements.18 Some have requested
that the Commission delay compliance
with the entire rule,'® while others
requested that the Commission only
delay compliance with the portfolio
classification and related
requirements.2° Several industry
members, including trade associations
(on behalf of their members) and funds,
have expressed concerns regarding the
difficulties that funds are facing in
preparing to comply in a timely manner
(i.e., by the December 1, 2018
compliance date for larger entities).2?

13 See Adopting Release, supra footnote 3, at
n.120.

14Ttems B.7 and C.7 of Form N-PORT.

15 Jtem B.8 of Form N-PORT.

16Jtem 11(c)(7) and (8) of Form N-1A.

17 Jtem C.20 of Form N-CEN.

18 These comment letters (File No. S7—03—18) are
available at https://www.sec.gov/comments/s7-03-
18/s70318.htm.

19 See, e.g., Letter from Wellington Management
Company LLP (Nov. 17, 2017) (“Wellington
Letter”).

20 See Letter from the Investment Company
Institute to The Honorable Jay Clayton (July 20,
2017) (“ICI Letter I"’).

21 See, e.g., Supplemental Comments on
Investment Company Liquidity Risk Management
Programs from the Investment Company Institute
(Nov. 3, 2017) (“ICI Letter II"’); Letter from SIFMA
AMG to Chairman Jay Clayton, Commissioner Stein,
and Commissioner Piwowar (Sept. 12, 2017)

They requested that the Commission
extend the compliance date for these
elements for an additional period of
time ranging from six months to one
year.2?2

Since the Commission adopted rule
22e—4 and the related rule and form
amendments, Commission staff has
engaged actively with funds to discuss
complex compliance and
implementation challenges and evaluate
operational issues relating to portfolio
classification. The staff also has met
with third-party service providers
(“service providers’’) who expect to
assist fund groups in implementing the
classification requirements of the rule.
Based on this staff engagement, we have
observed that: (1) Due to a lack of
readily available market data for certain
asset classes (e.g., fixed income), the
implementation of the portfolio
classification requirement will be
heavily dependent on service providers
to provide funds with scalable liquidity
models and assessment tools that are
necessary for bucketing and reporting
(see “Role of Service Providers” below);
(2) fund groups believe that full
implementation of service provider and
fund systems will require additional
time for further refinement and testing
of systems, classification models, and
liquidity data, as well as for finalizing
certain policies and procedures (see
“Systems Readiness” below); and (3)
funds are facing compliance challenges
due to questions that they have raised
about the Liquidity Rule Requirements
that may require interpretive guidance
(see “Interpretive Questions” below).23

Role of Service Providers

Based on our staff’s engagement, we
understand that market data gaps and
the need to develop efficient and
effective systems for liquidity
classification and reporting are leading
many fund groups to rely extensively on
technology tools developed by service
providers.24 It is our understanding that

(“SIFMA AMG Letter”); Letter from TCW to
Chairman Jay Clayton, Commissioner Stein, and
Commissioner Piwowar (Sept. 15, 2017); Letter
from Vanguard on Investment Company Liquidity
Risk Management Programs (Nov. 8, 2017)
(“Vanguard Letter”); and Letter from Nuveen LLC
to Chairman Jay Clayton (Nov. 22, 2017) (“Nuveen
Letter”).

22]d.

23 As of the date of this release, the staff has
responded to some requests for interpretive
guidance the Commission received. The staff is also
publishing additional interpretive guidance in
conjunction with this release. Due to the tiered
nature and complexity of the rule’s implementation
process, we expect to receive additional requests for
guidance in the future, and will respond to them
accordingly.

24 See ICI Letter II (reporting a survey of its
members that found that a large majority of

these tools will collect relevant data,
feed that data and other related
information into liquidity models and
assessment tools, and then provide the
resulting information to the funds. To
reasonably rely on these tools, fund
groups have told our staff they expect to
conduct significant diligence before
determining which service provider
systems to use and whether to build out
some form of proprietary liquidity
assessment and classification systems.2°
In the Adopting Release, we discussed
the appropriate role of service providers
in funds’ liquidity risk management
programs, and provided guidance on the
type of due diligence and oversight we
expect that funds would provide when
using such service providers.26 This
diligence and oversight would take time
to accomplish upon inception and on an
ongoing basis.

While the fund groups with whom
our staff has met vary in their degree of
dependency on service providers for
classification, we understand that
virtually all will rely on such service
providers to a significant degree. It is
our understanding that many will rely
heavily on the liquidity data and tools
provided by these service providers,
while others may use service providers
largely as a source of trading and other
market information that will feed into
the funds’ internal classification
systems. We also understand that many
fund groups will use service providers
to assist with the reporting obligations
under the rule, which may be
accomplished more efficiently through
third party systems, where funds benefit
from the service provider’s technology
and economies of scale. Similarly, we
understand that even for those funds
that may be able to gather market data
on their own or develop liquidity
assessment tools internally, they may
rely on service provider systems and
tools to the extent it is more cost-

respondents (91%) are considering using a service
provider).

25 For example, we understand that fund groups
expect to conduct extensive classification system
testing and model validation, including the
installation of cybersecurity and disaster recovery
protections, before these systems are usable for
compliance with Commission rules.

26 See Adopting Release, supra footnote 3, at text
following n.323 (encouraging program
administrators for funds that choose to rely on
service providers for liquidity risk management to
maintain oversight of these service providers by: (1)
Reviewing the quality of the liquidity data received
from service providers; (2) reviewing the relevant
methodologies and metrics used by service
providers to determine the effectiveness of the data
to inform or supplement the fund’s consideration of
its portfolio holdings’ liquidity characteristics, and
(3) assessing whether any modifications to an “off-
the-shelf” service provider liquidity model are
necessary to accurately reflect the liquidity
characteristics of the fund’s portfolio investments).
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effective to do so. We also understand
that, because service providers vary in
the level of data they currently have
about different asset classes, some funds
may need to contract with multiple
service providers to gain access to the
trading and market information
necessary to classify all of their
investments or assume responsibility for
certain investments for which service
providers do not currently provide
classification data. In sum, we expect
that virtually all fund groups will rely
on service providers to some extent in
meeting their obligations under the
Liquidity Rule Requirements.

Systems Readiness

As a consequence of this heavy
reliance on service providers, those
requesting a later compliance date have
focused primarily on the readiness of
service providers to deploy fully-
functional products to assist funds with
their classification obligations.27 In
meeting with funds and service
providers, the staff has learned that
most of the service providers that plan
on offering liquidity data and
assessment tools to assist with
classification still have gaps in the
investments that they cover. For
example, most do not currently have the
ability to assess effectively the liquidity
of certain asset classes, such as over-the-
counter derivatives and certain fixed
income securities.28 For most of these
remaining asset classes, market and
trading data is more limited or
unavailable and thus many plan to
create models to evaluate the liquidity
of these investments based on the
limited data available and other
information, such as the structural
characteristics of the asset and analysis
of comparable securities. Accordingly,
we understand that under current
timelines, most service providers’
products will not provide full coverage
for all asset classes until the end of the
first quarter of 2018 or perhaps later.29

27 See ICI Letter I (noting that most funds will
engage third-party service providers to help with
classification and that those service providers will
not have mature products for fund groups to
evaluate for some time); see also SIFMA AMG
Letter (noting that the lack of readiness on the part
of service providers makes it difficult for funds to
make “‘build or buy” decisions regarding their
classification systems).

28 See ICI Letter II (noting that certain investment
types not yet covered by one or more service
providers include asset-backed securities, mortgage-
backed securities, preferred securities, bank loans,
and to-be-announced (TBA) securities).

29 See ICI Letter II (discussing a survey of
members which found that 73% of respondents did
not believe that service providers’ offerings will be
sufficiently mature for funds to make an informed
selection until 2018, with 37% of respondents
believing that it will take until the second quarter
of 2018 or beyond).

Two trade associations expressed
concern that, without a compliance date
extension, the challenges in building
classification systems would shorten the
time for liquidity model validation,
testing, service provider oversight, and
implementing cybersecurity and
disaster recovery protections for the
new technology-dependent liquidity
risk management programs.3°

Fund groups have informed our staff
that they are not able to evaluate fully
the liquidity assessment tools and
market data offered by these service
providers until the buildout of coverage
for asset classes and related models is
complete.31 In addition, even for asset
classes where service provider offerings
are currently available, fund groups
have informed us that different service
providers’ liquidity assessments of
certain securities have been
unexpectedly disparate.32 This has led
to further delays as fund groups seek to
evaluate the cause of the differences
between service providers’ data and
assessment tools (including underlying
models and assumptions), and attempt
to determine whether such tools are
reliable and effective.33 As a
consequence, our staff understands that
many fund groups have not been able to
make significant progress in finalizing

30 See SIFMA AMG Letter (arguing that a
compliance date extension is necessary to give
funds time to implement cybersecurity and disaster
recovery protections). See also ICI Letter I
(discussing the need for a compliance date
extension in order to test the classification models
of service providers).

31 See ICI Letter II (noting that it will take two to
six months for fund complexes to select a service
provider once they can evaluate their offerings, and
an additional three to nine months to “onboard” the
vendor; also noting that fund complexes will not be
in position to complete other critical
implementation work (e.g., conducting an initial
liquidity risk assessment for all funds, determining
whether a fund qualifies as a “‘primarily highly
liquid fund,” and determining an appropriate HLIM
for applicable funds). Only when all of this work
is complete will fund complexes be in a position
to present substantially complete liquidity risk
management programs (able to perform full
classification) to their boards for approval, which
funds expect will take place over multiple meetings
with final approval occurring after the program is
substantially complete, adding additional months to
the process).

32 See ICI Letter II (noting an evaluation of sample
output from five service providers’ current
offerings, which showed a fund’s liquidity
classifications, when run through multiple service
providers’ models, may differ widely, and pointing
in particular to scenarios where, depending on the
vendor used, analysis of a large high yield bond
fund’s portfolio resulted in ranges from 7% to 95%
for the fund’s highly liquid bucket).

33 See ICI Letter II (describing its September 2017
survey results of selected members where the
majority of respondents cited multiple areas in
which service providers need to do additional
work, including gaps in asset coverage, improving
the quality of underlying methodologies, improving
the depth, breadth and quality of data, and
improving the user interface/delivery of data).

the selection of their service provider(s),
and do not expect to be able to do so

in the near term.34 Once service
provider selection is completed, fund
groups then expect to evaluate the need
for additional internal systems to
implement their classification programs,
and then to build out those systems as
needed.

In general, the service providers with
whom the staff has met have indicated
that they expect to have tools and
market data for all asset classes
available before the current compliance
date of the rule, though they are not
complete yet. They also generally
indicated that they expected to have
products with complete asset coverage
by the first or second quarter of 2018.
They also informed our staff that
entering into contracts and onboarding
fund groups are progressing at different
paces and that fund group classification
systems similarly are in various stages
of development and readiness. The
service providers have also
acknowledged that significant
disparities can exist between service
providers in assessing the liquidity of
the same security as a result of different
models, market data, or assumptions
used. The service providers informed
our staff that they believed their
products generally would be ready in
time for most funds to meet the current
compliance date of the rule, though
some of the fund groups with whom
they have engaged suggested that
additional time may be needed to
implement the required classification
process and related program and
reporting requirements.

Fund groups have also told our staff
that they generally plan to develop
processes and/or systems to provide
service providers with fund-specific
portfolio information relevant to
classification and to provide ongoing
input and oversight over any
classification information derived from
service provider tools. These data
provision and oversight elements
require additional processes or system
modifications, or both, that are currently
being evaluated as the service providers’
offerings near completion and also may
require some customization by service

34 Id. The ICI also stated that, beyond the survey
results, additional factors suggested even more time
would be necessary due to challenges that may
emerge in the coming months, given that hundreds
of fund complexes will be performing due diligence
on and attempting to onboard the same handful of
service providers at the same time. Providing the
requested delay will allow for a smoother
onboarding of the new services for both funds and
service providers.
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providers or fund groups.3® Finally, for
asset classes where trading and market
data is constrained, some fund groups
and service providers have told our staff
that they are building models to more
qualitatively assess liquidity, which
may take additional time to develop and
test. The ability for a fund to classify its
assets is a foundation for other aspects
of the rule, such as establishing the
HLIM, and thus funds generally need to
establish a classification system before
finalizing policies and procedures for
other aspects of the rule.36

One association also noted that
additional complexity and time
pressures exist for fund groups that
engage sub-advisers for portfolio
management, relating to sharing and
reconciling classification information
across multiple sub-advisers each of
whom may have their own liquidity
classification methodologies and
systems.37 We also understand that
additional complexity results when a
fund group uses multiple sub-advisers
for portfolio management of certain
funds and that funds with sub-advisers
require additional coordination (and
thus additional technology
infrastructure) for portfolio
classification and to potentially
reconcile classification information that
may be distributed among various
investment advisory firms.

Interpretive Questions

In meeting with fund groups and
service providers, our staff has learned
that many of the most difficult
interpretive questions relating to the
rule have only become apparent as
funds have worked through the design,
evaluation, and testing of the new and
complex systems that will support
compliance with their liquidity risk
management programs. As a
consequence, funds are still in the
process of identifying certain issues that
may need interpretive guidance in order
to complete the build-out of their
classification systems and to design and
draft policies and procedures
implementing their programs.3& One
association has requested that
Commission staff provide interpretive
guidance on certain questions relating to
classification, and stated that any such

35 See ICI Letter II (noting because the liquidity
rule is new, funds will need to complete an
extensive assessment of the new services and how
they will be incorporated into existing oversight
programs).

36 See supra footnote 30.

37 See SIFMA AMG Letter. See also Wellington
Letter, noting that more time is necessary and
appropriate due to the additional complications
that sub-advised funds face in implementing the
rule.

38 See supra footnote 22.

interpretive guidance may shape how its
members design certain aspects of their
classification systems.3? Funds have
indicated that they will need time to
evaluate and incorporate any such
guidance as they implement the new
systems and policies and procedures for
managing liquidity risk required under
the rule.

In addition, fund groups have
cautioned that if no compliance date
extension is provided, fund groups may
have to incur the expense of
implementing classification once now
and then again to make any necessary
changes to classification systems after
any interpretive guidance on new
questions has been issued.#® However, if
an extension is provided, funds could
take the time to evaluate any guidance
provided in connection with building
their systems, thereby avoiding the costs
of rushed builds or redone systems.

Finally, as we discussed in the
Adopting Release, we understood that
service providers may have some role in
assisting funds in complying with the
liquidity rule requirements, especially
in providing data and collating data for
reporting.4! Nonetheless, we believed
that many fund groups would build and
create their own classification
methodologies, considering that funds
have significant practical experience in
observing the liquidity of the assets that
they trade.#2 As discussed above,
however, our staff has learned that with
respect to most funds, implementation
is more complex than anticipated and
the role for service providers is going to
be more extensive than we had
originally understood, thereby resulting
in even more complexity and raising
interpretive questions.

We believe that the interpretive
guidance our staff has provided, and
any additional guidance it may provide
in the future, should ease the
complexity of compliance, and may
result in more funds refining their
classification systems and liquidity
assessment models, whether developed
internally or when using vendor-
provided tools. Our staff also will
consider providing future interpretive
guidance as needed to assist funds as
they comply with the requirements of
the rule.

39 See SIFMA AMG Letter.

40 See SIFMA AMG Letter. As noted above,
Commission staff is publishing guidance today on
the classification process and may publish
additional guidance in the future if it deems it
appropriate.

41 See Adopting Release, supra footnote 3, at
n.323 and accompanying text.

42 See Adopting Release, supra footnote 3, at text
following n.709.

C. Extension of Certain Elements of the
Rule

Today, we are extending by six
months the compliance date for the
rule’s portfolio classification and certain
related requirements. Based on the
staff’s engagement with fund groups and
service providers, as well as the
representations of the commenters
discussed above, we believe that a six-
month extension of the compliance date
for the portfolio classification and
certain related requirements that are
dependent on the classification
requirement is appropriate. We believe
this additional time will allow fund
groups and service providers to
adequately address these complex and
technology-dependent requirements and
promote a smooth and efficient
implementation of the rule.

In providing this extension, we
considered not only the issues
discussed above, but also the objective
of the Liquidity Rule Requirements
more generally in advancing effective
liquidity risk management across the
fund industry. As a result, while we are
extending the compliance date for the
portfolio classification and certain
related requirements, we are limiting
such extension to six months, and we
are maintaining the existing compliance
dates for the other aspects of the rule.
Indeed, two provisions of the rule that
are at the heart of the investor
protection benefits that the rule seeks to
achieve—the requirement that a fund
institute a liquidity risk management
program and the 15% illiquid
investment limit—will go into effect as
planned.

1. Extension of Portfolio Classification,
HLIM, and Related Reporting
Compliance Dates

In light of the concerns discussed
above, the Commission believes that it
is appropriate to extend the compliance
date for the portfolio classification
requirement of rule 22e—4 and the HLIM
requirement. Rule 22e—4 defines “highly
liquid investments” that count towards
the HLIM requirement by referencing
the broader classification framework.
For a fund to establish and monitor an
HLIM, it will need to determine which
investments meet the definition of
highly liquid investments as defined by
the rule and then determine and
monitor its HLIM as compared to that
bucket of investments.43 Therefore, a

43 See Rule 22e—4(a)(6) (defining highly liquid
investments as “any cash held by a fund and any
investment that the fund reasonably expects to be
convertible into cash in current market conditions
in three business days or less without the
conversion to cash significantly changing the
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fund’s ability to comply with the HLIM
requirement is dependent on the fund’s
ability to classify its highly liquid
investments under the rule. Funds have
experience following the 15% guideline
restricting purchases of illiquid assets
when considering whether to purchase
additional illiquid assets. By contrast,
the HLIM is a new requirement that
funds have not previously been required
to establish and about which funds have
not received previous Commission
guidance. In order to implement the
HLIM independent of the full
classification requirements, funds
would have to establish policies,
procedures, and systems to determine
their highly liquid investments so that
they may be able to determine and
monitor their HLIM. In addition, in
adopting the 15% illiquid investment
limit, we specifically recognized that it
was possible to comply with such limit
without classification for a category of
funds, the In-Kind ETFs.44 The HLIM,
on the other hand, is a new requirement
specifically tied to classification for
which there has been no previous
Commission guidance. As a result, we
believe that even with guidance,
implementing the HLIM and identifying
highly liquid investments would be
more likely to require funds to either
incur significant expenses to build out
an interim system or redo certain
elements of their systems as they
implement the full portfolio
classification requirements, or both.
Therefore, we believe it is appropriate to
extend consistently the compliance date
for both the portfolio classification and
HLIM requirements.

As a consequence of the delay in
portfolio classification and HLIM, the
Commission is also extending the
compliance date for the classification
and HLIM reporting requirements of
Forms N-PORT and N-LIQUID.45 Form
N-PORT requires a fund to disclose
information regarding the fund’s HLIM
and individual portfolio holding
liquidity classifications on a non-public

market value of the investment” as determined
pursuant to rule 22e—4(b)(1)(ii)).

44 See Adopting Release, supra footnote 3, at
nn.745 and 836 and accompanying text.

45 We are not delaying reporting to the
Commission information required by Form N-CEN
related to lines of credit, and inter-fund lending and
borrowing. It is our understanding that information
related to lines of credit and inter-fund lending and
borrowing activities is currently readily available to
funds. Therefore, we do not believe that a delay is
necessary and are not revising the compliance date
for Form N-CEN. Because we are delaying
compliance with the classification requirement of
rule 22e—4(b)(1)(ii) and the HLIM requirement of
rule 22e—4(b)(1)(iii), the in-kind status of certain
ETFs may be noted as “N/A” on Form N—CEN until
funds are required to comply with those
requirements.

basis.#6 Currently, it also requires a fund
to disclose publicly the aggregate
percentage of its portfolio that is highly
liquid, moderately liquid, less liquid,
and illiquid on a quarterly basis.4” Part
D of Form N-LIQUID requires non-
public notifications to the Commission
when the fund’s HLIM is breached for
more than a specified period of time.48
Because the information required by
these items of Form N-PORT is related
to the fund’s classification of its
investments, a delay in the classification
requirement would also require a delay
for these items. Similarly, because
notifications on Part D of Form N—
LIQUID are tied to the HLIM, the
Commission believes that revising the
compliance date for these notifications
is also necessary.49

Finally, we are providing a six-month
extension of the compliance date for the
recordkeeping requirements related to
the elements of rule 22e—4 we are
delaying today,5° though we are not
delaying the recordkeeping requirement
related to the liquidity risk management
program itself, the 15% illiquid
investments restriction, or the board
designation of the program
administrator.5?

The Commission seeks comment on
the delay in the classification, HLIM,
and related reporting and recordkeeping
requirements.

e Should the Commission provide an
extension in the compliance dates for
the classification requirement? Why or
why not?

e Should the Commission provide an
extension in the compliance dates for
the requirements related to
classification such as the HLIM
requirement? Is it feasible to let the
HLIM requirement go into effect without
the related classification requirement?

e Should we delay the liquidity-
related reporting requirements of Form
N—PORT and Part D of Form N-LIQUID?

46Jtems B.7 and C.7 of Form N-PORT.

47 Item B.8 of Form N-PORT.

48 Part D of Form N-LIQUID.

49'We are not delaying the implementation of rule
30b—10 (the obligation to file Form N-LIQUID or
the other parts of the form). The parts of the form
that are not being delayed (parts A, B, and C) relate
to breaches of the 15% illiquid investment limit,
which as discussed below is not being delayed.
Accordingly, funds should file Form N-LIQUID
reports related to such incidents as scheduled.

50 We are extending the compliance date for the
recordkeeping requirements of rule 22e—4(b)(3)(i)
that relate to classification as well as the
recordkeeping requirements of rule 22e—4(b)(3)(iii)
related to the HLIM requirements. Similarly, we are
delaying the recordkeeping requirements of rule
22e-4(b)(3)(ii) related to the materials provided to
the fund’s board regarding the liquidity risk
management program.

51Rule 22e—4(b)(3)(1).

2. Length of Extension

In light of the staff’s monitoring and
conversations with service providers
and fund groups, as well as the
commenters’ statements regarding the
projected timelines to effectively
implement the classification
requirement, we believe that a six-
month extension is more appropriate
than a one-year extension. One
association stated that a compliance
date extension of at least six months is
necessary for the portfolio classification
and related elements of the rule,52 and
the other requested that the Commission
extend the compliance date at least one
year for these requirements.53

We believe that a six-month period
should provide sufficient time for funds
to comply with the elements of the rule
we are extending today. Specifically this
should provide enough time to allow for
service providers to provide effective
classification tools and data, as well as
for funds to integrate and implement
these tools and certain related
requirements into their programs and
gain board approvals. We considered
delaying the compliance date for one
year rather than six months. As
discussed above, many funds believe
that service providers will have
sufficiently mature offerings for funds to
make informed service provider
selections by approximately the second
quarter of 2018. If funds select their
service providers by June of 2018, we
believe that they will be able to
effectively comply with all of the
Liquidity Rule Requirements, including
classification, by the revised compliance
dates. Therefore, we do not believe a
one-year extension is necessary.>4

We previously adopted temporary
rule 30b1-9(T), which will require
larger entities to maintain in their
records the information that is required
to be included in Form N-PORT, in lieu
of filing reports with the Commission,
until April 2019. As a result, larger
entities that previously would have
been required to submit their first
reports on Form N-PORT on Electronic
Data Gathering, Analysis, and Retrieval
(“EDGAR”) by July 30, 2018 would
submit their first reports on EDGAR by
April 30, 2019.55 Because we are
revising the compliance date for the
disclosures related to liquidity on Form
N-PORT, larger entities will not need to

52 See SIFMA AMG Letter.

53 See ICI Letters I and II. Several fund groups
supported the ICI's one-year extension request. See,
e.g., the Nuveen and Vanguard Letters.

54 See supra footnote 28.

55 See Investment Company Reporting
Modernization, Investment Company Act Release
No. 32936 (Dec. 8, 2017) [82 FR 58731 (Dec. 14,
2017)] (“N-PORT Release”).
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include those disclosures in their
reports on Form N-PORT until July 30,
2019.56

We request comment on the six-
month compliance period extension that
we are adoptin%ltoday.

e Is six months a sufficient amount of
time for funds to implement
classification and other related
requirements we are delaying today? If
not, how much additional time would
funds need to comply and why?

e Should we provide a shorter
compliance date extension, such as
three months, or none? If so, why?

e Should we provide an additional
six-month (or other period) extension in
the compliance date for smaller entities,
so that their liquidity classification
obligations also align with their N—
PORT filing requirements?

3. Board Oversight

We are providing a six-month
extension of the compliance date for
board approval of the liquidity risk
management program and the related
annual review requirements.5” Although
funds will need to implement liquidity
risk management programs as originally
scheduled, these programs need not, for
now, include the rule’s classification or
HLIM requirements. Other than the
elements that are not being delayed,
funds may implement a program that
achieves the goals laid out in the rule
using any additional elements they view
as reasonable during the period of the
compliance date extension, but need not
get board approval of that program until
the end of the extension period. Because
the Commission is granting funds
additional time to incorporate the
delayed elements into their programs,
we believe that it would be
unnecessarily burdensome to require
the board to review the fund’s program
before funds incorporate all elements of
the program. Similarly, we believe it is
unnecessarily burdensome to require
the board to conduct annual reviews of
the program prior to the complete
development of the fund’s program.

However, as we stated in the
Adopting Release and as we continue to
believe, requiring that the board
designate a program administrator
independent from portfolio management
is necessary for the program to be
administered with sufficient
independence.58 We also expect that

56 Smaller entities will be subject to classification,
HLIM, and the related requirements we are delaying
today on December 1, 2019, but would not be
required to file that information through EDGAR on
Form N-PORT until April 30, 2020.

57 Rule 22e—4(b)(2)(i) and (iii).

58 See Adopting Release, supra footnote 3 at n.814
and accompanying text. Rule 22e—4(b)(2)(ii).

having a designated program
administrator will better enable funds to
create and operate the liquidity risk
management program, and facilitate
implementation of the delayed aspects
of the rule when they go into effect.
Accordingly, we are not delaying the
requirement for the board to designate
the program administrator.

The Commission seeks comment on
the delay of these board oversight
requirements.

¢ Should we provide this delay to the
board approval requirements? Why or
why not?

e Should we instead require the
board to approve the initial programs
without the classification and related
requirements? If so, why?

e Should we provide the delay to the
board’s annual review requirement?

4. Liquidity Risk Management Programs

We are not extending the compliance
date for the general obligation that each
fund implement a liquidity risk
management program, including the
required assessment, management, and
periodic review of the fund’s liquidity
risk.59 We believe that implementing a
liquidity risk management program,
even in the absence of the classification
and HLIM requirements, will enhance
fund liquidity risk management
practices and provide protection to
investors.60

While we understand that there are
issues with the classification
requirement, we are unaware of any
claims that funds are or anticipate
experiencing difficulties in
implementing a liquidity risk
management program by the original
compliance date.6 We understand that

59 Rule 22e—4(b) requires each fund and In-Kind
ETF to adopt and implement a program that is
reasonably designed to assess and manage its
liquidity risk. See rule 22e—4(b)(1)(i).

60 Accordingly, by December 1, 2018, larger
entities will be required to adopt and implement a
written liquidity risk management program that is
reasonably designed to assess and manage its
liquidity risk. See rule 22e—4(b). Smaller entities
will be required to comply on June 1, 2019. The
program must include policies and procedures
reasonably designed to incorporate the elements
articulated in rule 22e—4(b)(1)(i) related to a fund’s
assessment, management, and periodic review of its
liquidity risk. The fund’s board must also designate
a program administrator pursuant to rule 22e—
4(b)(2)(i).

61 The requirement for funds that engage in
redemptions in-kind to implement policies and
procedures under rule 22e—4(b)(1)(v) (and their
related recordkeeping requirements in rule 22e—
4(b)(3)) and the requirements for unit investment
trusts (“UITs”) to comply with rule 22e—4(c) related
to a UIT’s liquidity assessment and related
recordkeeping requirements will go into effect as
originally scheduled. We do not believe that these
requirements pose a burden on funds such that a
delay in compliance would be necessary or
appropriate, and some commenters suggested that

many funds already have in place
systems to assess and manage the
liquidity of their funds. In addition,
both trade associations that commented
indicated that they believed that
compliance with the overall obligation
to implement a liquidity risk
management program under the rule
was feasible by the original compliance
date.62 We believe that funds can
establish a program that assesses,
manages, and reviews their liquidity
risk without the elements we are
delaying today, using elements they
view as reasonable to achieve these
goals during the period of the
compliance date extension.

5. 15% Illiquid Investment Limit and
Guidance

We are not extending the compliance
date for the 15% illiquid investment
limit of rule 22e-4, or the related board
and Commission reporting
requirements.®3 Limiting the amount of
illiquid investments held by open-end
funds is critical to effective liquidity
risk management and is a cornerstone of
rule 22e—4. As stated in the Adopting
Release, ““a limit on funds’ illiquid
investments should be a central element
of managing open-end funds’ liquidity
risk, which in turn would further the
protection of investors.” 64

While we agree that additional time is
necessary to efficiently and effectively
comply with the portfolio classification
and certain related requirements of the
rule, we do not believe that complying
with the 15% illiquid investment limit
presents challenges that warrant a
similar delay in compliance. Funds
have experience following the previous
guideline to limit an open-end fund’s
aggregate holding of illiquid assets to no
more than 15% of the fund’s net
assets.®5 Although the final rule’s
definition of illiquid investments differs
in some respects from the previous 15%
guideline definition of illiquid asset, we
believe funds have gained significant
experience in evaluating and identifying
illiquid assets consistent with the prior
guidance, and should be able to apply
that experience and associated systems
in complying with the 15% limit in rule
22e—4.56 In addition, the guidance we

they could go into effect as scheduled. See, e.g.,
SIFMA AMG Letter.

62 See SIFMA AMG Letter and ICI Letter L.

63 Rule 22e—4(b)(1)(iv); Parts A, B, and C of Form
N-LIQUID.

64 Adopting Release, supra footnote 3, at text
following n.757.

65 Adopting Release, supra footnote 3, at n.38 and
accompanying text.

66 Adopting Release, supra footnote 3, at n.836
and accompanying text (noting that In-Kind ETFs
are exempt only from the classification and HLIM
requirements of rule 22e—4).
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provide below on complying with the
15% illiquid investment limit for funds
that do not engage in full portfolio
classification during the compliance
extension period should assist such
funds in their compliance with this
requirement, and reduce the challenges
associated with its implementation.

While this limit on illiquid
investments refers to the classification
element of the rule, as we discuss
below, we are providing guidance on
how funds can comply with this
requirement without engaging in full
portfolio classification during the period
of the extension we are providing
today.57 As noted above, In-Kind ETFs
are required to abide by the 15%
illiquid investment limit but are not
required to classify their investments.58
We expect many In-Kind ETFs will rely
on the guidance provided below, or use
other reasonable methods, to identify
and monitor their illiquid investments
during the period of the compliance
date extension and thereafter.
Accordingly, we believe that funds can
effectively comply with the 15%
illiquid investment limit during the
compliance extension period.

We are providing the following
guidance to assist In-Kind ETFs and
funds not engaging in full portfolio
classification during the compliance
extension period in identifying illiquid
investments as a part of their
application of the 15% illiquid
investment limit.5® We believe one
reasonable method for a fund to comply
with these requirements is to
preliminarily identify certain asset
classes or investments that the fund
reasonably believes are likely to be
illiquid (“preliminary evaluation”). We
expect that the fund could base this
reasonable belief on its previous trading
experience (including its experience in
the investment’s typical market depth
and price impact when trading), on its
understanding of the general
characteristics of the asset classes it is
preliminarily evaluating, or through
other means. A fund could choose to
determine that certain investments
identified in such asset classes that it
purchases are illiquid based solely on
this preliminary evaluation, and not
engage in any further analysis under the
rule at that time.”° This evaluation need
not occur prior to the trade being

67 Rule 22e—4(b)(1)(iv).

68 Rule 22e—4(b)(1)(ii).

69 See Rule 22e—4(b)(1)(iv) (“No fund or In-Kind
ETF may acquire any illiquid investment if,
immediately after the acquisition, the fund or In-
Kind ETF would have invested more than 15% of

placed. Alternatively, if the preliminary
evaluation establishes a reasonable basis
for believing that an investment is likely
to be illiquid, but the fund wishes to
further evaluate its status, the fund may
then, as a secondary step, determine
whether that investment is illiquid
through the full classification process
set forth in the rule (“secondary
evaluation”). Investments in asset
classes the fund acquires that it does not
reasonably believe are likely to be
illiquid would not need to be classified
when performing this preliminary
analysis.

Funds could automate such a
preliminary evaluation of asset classes
or investments, and they could base that
evaluation on the general characteristics
of the investments the fund purchases.
For example, in establishing the list of
asset classes or investments that the
fund believes have a reasonable
likelihood of being illiquid, the fund
could take into account the trading
characteristics of the investment (for
example, whether it is a restricted
security or has structural liquidity
limitations, the trading history of the
asset class, or whether the investment
typically requires significant
negotiations to trade) and use such
characteristics to form the reasonable
belief of illiquidity. We expect that a
fund making use of preliminary
evaluation would conduct periodic
testing of the results of the preliminary
evaluations to determine whether they
continue to be accurate as part of their
required review of the adequacy and
effectiveness of the liquidity risk
management program’s implementation.

In evaluating the likelihood of an
asset class or investment being illiquid,
we do not believe it would be
reasonable to assume that a fund is only
selling a single trading lot when looking
at the market depth of the asset or class.
However, a fund would not need to
evaluate the actual size of its holdings
in the asset class or engage in the full
process of evaluating its reasonably
anticipated trading size for the asset
class under the rule. Instead, a fund
could use any reasonable method in
evaluating the market depth of the asset
classes or investments it identifies as
likely being illiquid in the preliminary
evaluation.

its net assets in illiquid investments that are
assets. . . .”).

70 Rule 22e—4(b)(1)(ii).

71 See rule 22e—4(a)(8) which references rule 22e—
4(b)(1)(ii). An “illiquid investment” is defined as
being determined, in part, through the classification
process, which requires at least monthly review.

Although the illiquidity status of an
investment is generally evaluated upon
acquisition (and then at least monthly
thereafter),”? certain events may lead an
In-Kind ETF or fund not yet subject to
the classification requirement to re-
evaluate the liquidity status of an
investment more frequently. For
example, a reasonable approach for a
fund to re-evaluate the liquidity of an
investment might be by identifying in
its policies and procedures in advance
certain events that it reasonably expects
would materially affect the investment’s
classification. Reasonable policies and
procedures could limit such events to
those that are objectively determinable
(e.g., a trading halt or delisting of a
security, an issuer or counterparty
default or bankruptcy, significant
macro-economic developments (such as
a sovereign default), or events like
extraordinary natural disasters or
political upheavals, for funds with
concentrated geographic exposures).
This intra-month review would not
create a de facto ongoing review
requirement for classification. However,
a fund generally should regularly
monitor the amount of its illiquid
investments to ensure that it does not
exceed the limit as a result of the
purchase or redemption activity of the
fund or changes in the value of the
fund’s holdings.

We believe that the method discussed
in the guidance above would be a
reasonable approach for a fund to help
assure itself that it has not violated the
15% illiquid investment limit during
the intra-month period between
scheduled classifications. However,
funds may use reasonable approaches
other than the one described in this
guidance as well.

D. Compliance Date Extension Chart

The following chart identifies the
provisions of the Liquidity Rule
Requirements that we are delaying and
those we are not. For the items subject
to the six-month extension, the
compliance date will be June 1, 2019 for
larger entities and December 1, 2019 for
smaller entities. For the provisions that
we are not delaying, the original
compliance dates of December 1, 2018
for larger entities and June 1, 2019 for
smaller entities remain in effect.

Though we are revising the compliance date for the
classification provisions of the rule, we are not
revising the compliance date for those provisions
related to the 15% illiquid investment limit,
including the related monthly (or more frequent)
review requirement in rule 22e—4(b)(1)(ii)
referenced in 22e—4(a)(8), subject to the guidance in
this release.
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Requirements not subject to extension

Requirements subject to extension

Rule 22e—4:72

o Liquidity Risk Management Program [paragraph (b)].
O Assessment, management, and periodic review of liquidity

risk [paragraph (b)(1)(i)].

O Illiquid investments [paragraph (b)(1)(iv)].
O Redemptions in Kind [paragraph (b)(1)(v)].
© Board Designation of Program Administrator [paragraph

(b)(2)(ii)].
o UIT Liquidity [paragraph (c)].
N-LIQUID
e Part A. General Information.
e Part B. Above 15% llliquid Investments.

e Part C. At or Below 15% llliquid Investments.

N-CEN:

e [tem C.20. Lines of credit, interfund lending, and interfund bor-

rowing.
e Part E.5. In-Kind ETF.

Rule 22e—4:73

N-LIQUID
HLIM.

N-PORT:

o Classification [paragraph (b)(1)(ii)].74
e Highly liquid investment minimum [paragraph (b)(1)(iii)].
e Board Oversight.
O Initial approval of the liquidity risk management program
[paragraph (b)(2)(i)]-
O Annual Board Reporting [paragraph (b)(2)(iii)].

e Part D. Assets that are Highly Liquid Investments Below the

e |tem B.7. Highly Liquid Investment Minimum.
e ltem B.8. Liquidity aggregate classification information.
e |tem C.7. Liquidity Classification Information.

II. Procedural and Other Matters

The Administrative Procedure Act
(““APA”) generally requires an agency to
publish notice of a rulemaking in the
Federal Register and provide an
opportunity for public comment.?> This
requirement does not apply, however, if
the agency “for good cause finds . . .
that notice and public procedure
thereon are impracticable, unnecessary,
or contrary to the public interest.” 76

We have determined to adopt this
interim final rule delaying certain of the
Liquidity Rule Requirements.
Specifically, the Commission is
extending the compliance date for the
classification requirement of rule 22e—
4(b)(1)(ii) except to the extent
referenced in rule 22e—4(a)(8).7” The
Commission also is extending the
compliance date for rule 22e—4(b)(1)(iii)
pertaining to the HLIM. Furthermore,
the Commission is extending the
compliance date for rule 22e—4(b)(2)(i)
and (iii) pertaining to the requirement
that fund boards initially approve the
fund’s liquidity risk management
program as well as the requirement that
the fund’s board review annual reports
on the operation of the program and the
program’s adequacy and effectiveness of
implementation from the fund’s
program administrator. Finally, the
Commission is extending the
compliance date for the liquidity-related
reporting requirements of Form N—

72 The recordkeeping requirements of rule 22e—
4(b)(3) related to these elements are similarly not
subject to extension. See supra footnote 50 and
accompanying text.

73 The recordkeeping requirements of rule 22e—
4(b)(3) related to these elements are similarly
subject to extension. See supra footnote 49.

74 As discussed in footnote 71, we are not
delaying the aspects of classification that relate to
the implementation of the illiquid investment limit,
subject to the guidance in this release.

75 See 5 U.S.C. 553(b)—(c).

765 U.S.C. 553(b)(3)(B).

77 See supra footnote 71.

PORT as well as Part D of Form N-
LIQUID.

The trade associations expressed
concern that, because of the significant
investment funds will have to incur and
the time commitment involved, funds
will have to continue to build their
classification technology infrastructure
well before the compliance date of the
Liquidity Rule Requirements, and they
therefore requested that the Commission
make any extension in the compliance
date as quickly as possible. The SIFMA
AMG Letter argued that a prompt
extension of the compliance date for the
classification requirement of the rule
will “provide the industry with the
breathing room it needs to build,
implement and test the necessary
systems in an orderly and prudent
manner”’ and the ICI Letter I echoed the
sentiment, asking for “[q]uick and
decisive action—with respect to
delaying the rule’s classification
requirements.”’

The Commission has determined that
funds are encountering significant
challenges in their efforts to achieve
timely compliance with the
classification and related requirements
of rule 22e—4 and related forms. Most
notably, as discussed in detail in section
L.B above, compliance with these
requirements entails service providers
and funds building complex,
technology-dependent liquidity
classification systems. These systems
are not yet complete nor are they
projected to be fully developed and
tested by the current compliance date.
We are basing this judgment on
Commission staff outreach to funds and
service providers, and information they
have provided us discussed above.
Based on this information, we believe
the projected timelines for completing
the development of classification tools,
along with the time necessary to
effectively evaluate, implement and test

new systems and infrastructure, further
enhance liquidity programs, and obtain
approval from fund boards justify a six-
month delay limited to the classification
and related requirements. The scope of
the difficulties that are being
experienced in developing liquidity
classification systems, the extent of fund
reliance on external service providers to
provide liquidity classification
solutions, and the substantial number of
implementation questions that have
been posed, are matters that were not
anticipated in the Adopting Release.

As discussed previously, providing
immediate certainty regarding this
compliance date extension is critical
because funds currently are evaluating
and making decisions on the source and
structure of their classification systems
in an effort to meet the original
compliance date. By providing an
extension, funds may take the time to
evaluate the staff interpretive guidance
that is being issued along with this
release in connection with building
their systems, thereby avoiding the costs
of expediting the construction of their
systems (in dollar value and/or reduced
quality) after having reviewed the staff
interpretive guidance or revising their
systems as may be occasioned by any
additional subsequently-issued staff or
Commission guidance. Because funds
are making decisions now as to the
structure of their programs and the
service providers they will use, funds
need to have certainty that there will be
a six-month delay of the classification
and related requirements so that they
can take this time to evaluate and design
the necessary systems and infrastructure
and evaluate the need for and choice of
a service provider to assist in this
process. This certainty will allow them
time to adjust their implementation
process accordingly and avoid costs of
rushed implementation and potential
revisions to their programs and use or
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choice of service providers after service
providers complete their product
offerings, which costs could be passed
on to the fund’s investors. Waiting until
after the notice and comment period to
make the necessary delay effective
would undermine this effort to give
certainty for these complex technology
infrastructure timelines and thus we
believe it would be impracticable,
unnecessary, and contrary to the public
interest.

For these reasons, the Commission
finds that good cause exists to dispense
with advance notice and comment
regarding the delay of the classification
and related requirements outlined
above.”® The Commission and its staff
will continue to monitor
implementation of the Liquidity Rule
Requirements to determine if further
action is necessary to address questions
or issues that may arise in addition to
the delay in compliance we are
providing today and to address
interpretive issues as they arise.

III. Economic Analysis
A. Introduction

The Commission is sensitive to the
potential economic effects of extending
the compliance date for certain
provisions of the Liquidity Rule
Requirements. These effects include the
benefits and costs to funds, their
investors and investment advisers,
issuers of the portfolio securities in
which funds invest, and other market
participants potentially affected by fund
and investor behavior as well as any
effects on efficiency, competition, and
capital formation.

B. Economic Baseline

The costs and benefits of the
compliance date extension as well as
any impact of the extension on
efficiency, competition, and capital
formation are considered relative to an
economic baseline. For the purposes of
this economic analysis, the baseline is
the regulatory framework and liquidity
risk management practices currently in
effect, any systems and processes that

78 See section 553(b)(3)(B) of the Administrative
Procedure Act (5 U.S.C. 553(b)(3)(B)) (an agency
may dispense with prior notice and comment when
it finds, for good cause, that notice and comment
are ‘‘impracticable, unnecessary, or contrary to the
public interest”). This finding also satisfies the
requirements of 5 U.S.C. 808(2) (stating that if a
federal agency finds that notice and public
comment are impractical, unnecessary or contrary
to the public interest, a rule shall take effect at such
time as the federal agency promulgating the rule
determines). This section would allow the rule
amendment to become effective notwithstanding
the requirement of 5 U.S.C. 801. The interim final
rule also does not require analysis under the
Regulatory Flexibility Act. See 5 U.S.C. 604(a).

funds have already implemented in
order to comply with the Liquidity Rule
Requirements as adopted, and the
expected changes to liquidity risk
management practices assuming the
compliance dates established in the
Adopting Release remain in effect.

The economic baseline’s regulatory
framework consists of the Liquidity
Rule Requirements adopted by the
Commission on October 12, 2016. With
respect to current liquidity risk
management market practices, the
baseline remains as described in the
Adopting Release, with two exceptions.
First, funds are already complying with
Form N-1A’s requirement that they
make additional disclosures about
redemption practices.”? Second, we
expect that funds will rely more
extensively on third-party service
providers to comply with the
classification requirement relative to the
baseline in the Adopting Release.80
Under the baseline, larger entities must
comply with the Liquidity Rule
Requirements by December 1, 2018,
while smaller entities must comply by
June 1, 2019.81 The baseline also
includes funds’ efforts to develop the
systems and processes necessary to
comply with the Liquidity Rule
Requirements since the rule was
adopted, but we do not have data
sufficient to quantify the extent to
which funds have already invested in
such systems and processes.82

The primary SEC-regulated entities
affected by this interim final rule are
mutual funds and ETFs. As of the end
of 2016, there were 9,090 mutual funds
managing assets of approximately $16
trillion,83 and there were 1,716 ETF's

79 See section IV.B of the Adopting Release for a
detailed discussion of funds’ current liquidity risk
management practices. See section IILL of the
Adopting Release for a discussion of the enhanced
disclosure requirements regarding redemption
practices on Form N-1A.

80 See supra footnote 23 and surrounding text for
a discussion of how funds will rely on service
providers in complying with the Liquidity Rule
Requirements.

81 See supra footnote 5 for a detailed description
of larger and smaller entities.

82We received comment letters providing certain
information, including a survey of funds, regarding
fund reliance on vendor solutions and vendor
readiness, see supra footnote 20. While these letters
indicate that the funds surveyed are still in the
early stages of developing their classification
systems because of vendor readiness issues, they do
not provide concrete estimates of the extent to
which funds have invested in implementing
portfolio classification systems. In addition, while
a large number of funds with significant assets
under management responded to the survey, the
survey was self-reported by members of the
commenter’s organization and may not necessarily
reflect the state of the entire fund industry.

83 See 2017 ICI Fact Book, available at https://
www.ici.org/pdf/2017_factbook.pdyf, at 22, 170, 174.
The number of open-end mutual funds includes

managing assets of approximately $2.5
trillion.84 Other potentially affected
parties include investors, investment
advisers that advise funds, issuers of the
securities in which these funds invest,
and other market participants that could
be affected by fund and investor
behavior.

C. Economic Impacts

We are mindful of the costs and
benefits of this interim final rule. The
Commission, where possible, has sought
to quantify the benefits and costs, and
effects on efficiency, competition and
capital formation expected to result
from the compliance date extension for
certain provisions of the Liquidity Rule
Requirements. However, as discussed
below, the Commission is unable to
quantify certain of the economic effects
because it lacks information necessary
to provide reasonable estimates.

Impacts on Funds

The compliance date extension
provides funds with the option to delay
the implementation of a full portfolio
classification system. This option allows
funds to forgo some or all of the
additional costs that may be associated
with implementing a classification
system by the compliance date in the
Adopting Release,35 depending on how
they choose to comply with the 15%
illiquid investment limit during the
compliance date extension period.8¢
The option to delay may also be
valuable to funds because it permits
them to adjust the manner in which
they comply with the classification
related elements of the Liquidity Rule
Requirements in response to new
information about implementation
choices, including new technologies or

funds that primarily invest in other mutual funds
but excludes 421 money-market funds.

84 See 2017 ICI Fact Book, available at https://
www.ici.org/pdf/2017_factbook.pdf, at 180, 181.

85 See supra section LB for a discussion of the
issues funds may face in complying with the rule
by the compliance date in the Adopting Release.

86 For example, as discussed above (see supra
footnote 70 and surrounding text), some funds that
delay the implementation of a full portfolio
classification system might comply with the 15%
illiquid investment limit through the preliminary
evaluation process discussed in the guidance above,
which allows them to forgo most of the costs
associated with the implementation of a
classification system. Alternatively, some funds
may choose to comply with the 15% illiquid
investment limit by supplementing such an
evaluation with the secondary evaluation discussed
in the guidance. Funds making this compliance
choice will still incur the costs of implementing
systems that assess whether a given holding is an
illiquid investment according to the portfolio
classification requirement but will not incur the
costs associated with implementing systems
associated with the other portfolio classification
categories.


https://www.ici.org/pdf/2017_factbook.pdf
https://www.ici.org/pdf/2017_factbook.pdf
https://www.ici.org/pdf/2017_factbook.pdf
https://www.ici.org/pdf/2017_factbook.pdf
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classification software.8” The value of
the option to delay the implementation
of a full portfolio classification system
for a given fund will depend on the
extent to which the fund has already
invested in implementing a full
classification system, the remaining
costs the fund expects to incur by
implementing such a system by the
compliance date in the Adopting
Release, and the manner in which the
fund would comply with the 15%
illiquid investment limit during the
compliance period if it chooses to
exercise the option to delay.

Under the interim final rule, funds
will also be able to amortize the costs
of establishing systems associated with
the elements of the Liquidity Rule
Requirements for which the compliance
date is being extended over an
additional six months. As above, any
change in the amortization of these costs
relative to the baseline will vary with
the extent to which a fund has already
invested in building systems and
processes to comply with these
elements, whether it opts to delay its
implementation of a full portfolio
classification system under the interim
final rule, and the manner in which the
fund would comply with the 15%
illiquid investment limit during the
compliance date extension period. We
cannot quantify these because we do not
have sufficient data and cannot
anticipate how funds will choose to
comply with the 15% illiquid
investment limit during the compliance
date extension period. Funds will also
save six months’ worth of any ongoing
costs associated with the elements of the
Liquidity Rule Requirements being
delayed.

In the Adopting Release, we estimated
aggregate costs associated with some of
these elements. First, some portion of
the aggregate onetime cost of
approximately $641 million associated
with the establishment of liquidity
classification systems that has not
already been incurred by funds will be
amortized over an additional six months
for funds that opt to delay the
implementation of their classification
systems, and those funds will not incur
some portion of six months’ worth of
the associated ongoing annual costs,
which we estimated to range from
$30,000 to $2.5 million per fund
complex.88 Second, while we did not

87 See supra footnote 39 and surrounding text for
an example of how funds might modify their
implementation of portfolio classification systems
in response to new information.

88 See Adopting Release, supra footnote 3, at
n.1101. We assumed the classification process
constitutes 75% of both onetime and ongoing costs.
Estimated onetime aggregate costs of $855 million

individually estimate the costs
associated with implementing other
elements of the Liquidity Rule
Requirements that are being delayed
such as the establishment of an HLIM,
they constitute some fraction of the
$214 million we estimated as being
associated with implementing the
liquidity risk management program.
Funds have the option to amortize the
portion of these costs that has not yet
been incurred over an additional six
months. Funds will also not incur six
months’ worth of the ongoing costs
associated with the delayed elements of
the liquidity risk management program
if they opt to delay implementation of
those elements, which we estimated as
ranging from $10,000 to $0.8 million
depending on the size of a given fund
complex. Third, the portion of the
aggregate onetime costs of
approximately $158 million associated
with the rule’s disclosure and reporting
requirements on Form N-PORT that has
not already been incurred by funds will
be amortized over an additional six
months. Funds will also not incur six
months’ worth of the associated
aggregate ongoing annual costs, which
we estimated as being approximately
$3.9 million.8° Finally, funds will not
have to incur six months’ worth of the
annual aggregate costs associated with
filing Part D of form N-LIQUID, which
we estimated as being $52,350.90

As aresult of the compliance date
extension, some funds that do not
already have a liquidity risk
management program in place and opt
to delay the implementation of a full
portfolio classification system may
incur additional costs, relative to the
baseline, associated with the

consist of approximately $641 million (75%)
associated with a classification system and
approximately $214 million associated with the
remaining elements of rule 22e—4. Similarly, the
range of ongoing costs, estimated to be $40,000 to
$3.3 million, imply a range of $30,000 to $2.5
million associated with the classification system
and $10,000 to $0.8 million associated with the
remaining elements of rule 22e—4. We do not have
sufficient data to estimate the portion of these costs
that has already been incurred.

89 See Adopting Release, supra footnote 3, at
n.1188-1191. We estimated the total one-time costs
associated with the rule’s disclosure and reporting
requirements on Form N-PORT as being
approximately $55 million for funds that will file
reports on Form N-PORT in house and
approximately $103 million for funds that will use
a third-party service provider. Similarly, we
estimated the total ongoing annual costs as being
approximately $1.6 million for funds filing reports
in house and $2.3 million for funds that will use
a third-party service provider.

90 See Adopting Release, supra footnote 3, at
n.1287-1288. We estimated that an average of 30
reports would be filed per year in response to an
event specified on Part D of Form N-LIQUID at a
total cost of $1,745 per filing, resulting in an
aggregate cost of 30 x $1,745 = $52,350.

development of interim systems and
processes that allow for compliance
with those elements of the Liquidity
Risk Requirements that are not being
delayed. For example, funds that
intended to base their implementation
of a liquidity risk management program
on portfolio classification but opt to
delay the implementation of a
classification system will need to
establish other interim systems and
processes to assess, manage, and
periodically review the fund’s liquidity
during the compliance date extension
period.?! In addition, funds that opt to
delay the implementation of their
classification system under the interim
final rule will have to develop systems
and processes to comply with the 15%
limit in the absence of a classification
system. In deciding whether they
should exercise their option to delay,
funds will weigh the costs of
implementing any interim systems and
processes during the compliance date
extension period if they opt to delay the
implementation of a full portfolio
classification system against the costs of
implementing a full portfolio
classification system by the original
compliance date if they do not.

Impacts on Investors and Other Market
Participants

As discussed above, the compliance
date extension provides funds with the
option to delay the implementation of a
full portfolio classification system. The
compliance date extension for certain of
the Liquidity Rule Requirements will
delay benefits to fund investors and
other market participants who otherwise
would have benefited from those
portions of the rule during the
compliance date extension period.
These delayed benefits include, for
example, the increased likelihood that
funds would be able to effectively meet
redemption obligations by establishing
an HLIM and any benefits associated
with the Commission’s ability to
monitor and analyze trends in fund
liquidity based on the portfolio holding
classifications reported on Form N—
PORT.92 However, because smaller
entities will not begin filing Form N—
PORT until April 30, 2020 and the
compliance date for larger entities filing
Form N-PORT has been delayed until

91 See supra footnote 62 and surrounding text for
a discussion of liquidity risk management program
implementation in the absence of a portfolio
classification system.

92 See section IV.C of the Adopting Release for a
comprehensive discussion of the benefits associated
with the Liquidity Rule Requirements. See
Adopting Release, supra footnote 3, at n.1089 and
surrounding text for a discussion of why we are
unable to quantify these benefits.
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April 30, 2019, the only delayed
benefits associated with disclosures on
Form N-PORT would be for larger
entities during the three-month period
between April 30, 2019 and the
extended compliance date of July 30,
2019.93 In addition, to the extent that
funds would not have been able to
effectively comply with the provisions
of the Liquidity Risk Requirements that
are being extended as of the original
compliance date, such benefits would
not have existed under the baseline, and
thus the diminution of the expected
benefits would be not be attributable to
the compliance date extension.

Efficiency, Competition, and Capital
Formation

In the Adopting Release, we discussed
the effects of the Liquidity Rule
Requirements on efficiency,
competition, and capital formation. In
general, the interim final rule will delay,
for six months, those effects that are
associated with the elements of the
Liquidity Rule Requirements that we are
delaying today. For example, funds may
shift their portfolios away from less
liquid assets and towards more liquid
assets as a result of the HLIM. Some of
the potential economic effects
associated with such a shift, as
discussed in the Adopting Release,
include a potentially lower yield on the
funds available to investors, a decrease
in the investment options available to
investors, an additional decrease in the
liquidity of less liquid securities, and an
additional increase in the liquidity of
more liquid securities.®* With respect to
capital formation, any shift by funds or
investors away from less liquid assets
and towards more liquid assets could
discourage new issuance of illiquid
securities or a shift in the capital
structure of issuers away from less
liquid assets such as bonds and towards
more liquid asset such as equities.?5

The compliance date extension may
disadvantage some funds that have
already invested in systems and
processes to implement the Liquidity
Rule Requirements and would be able to
effectively comply with those
requirements as of the compliance date
established in the Adopting Release. To
the extent that the capital invested by
these funds makes them less able to
invest in other aspects of their business,

93 See N-PORT Release, supra footnote 55.

94 See section IV.C of the Adopting Release for a
detailed discussion of the Liquidity Rule
Requirements’ effect on efficiency, competition, and
capital formation.

95 See Adopting Release, supra footnote 3, at
n.1128 and surrounding text for a discussion of the
effects of a shift away from illiquid assets on capital
formation.

the rule may put them at a competitive
disadvantage relative to funds that have
not invested as heavily in complying
with the Liquidity Rule Requirements.
However, to the extent that investors
have a preference for funds with
complete liquidity risk management
programs, some funds may prefer to
comply with the Liquidity Rule
Requirements by the compliance date in
the Adopting Release, and may perceive
having significant capital invested
already as a competitive advantage. In
addition, to the extent that funds have
complete liquidity risk management
programs, they would not have to
implement systems for complying with
the 15% illiquid investment limit under
the guidance provided in this release,
which would diminish any potential
competitive differential. As is the case
with the amortization of one-time costs
over an additional six months discussed
above, this effect will vary with the
extent to which a fund has already
invested in implementing systems and
processes to comply with these
elements, which we cannot quantify.

As discussed above, funds that opt to
delay the implementation of a full
classification system may choose
different ways of complying with the
15% illiquid investment limit during
the compliance date extension period.
The manner in which funds choose to
comply with the 15% illiquid
investment limit may lead otherwise
similar funds to have different
capacities for holding illiquid
investments. For example, two
otherwise identical funds could perform
the same preliminary evaluation
discussed in the guidance above, while
only one of the funds might perform the
secondary evaluation under the
guidance. Any secondary evaluation in
which it is determined that some
investments are not illiquid results in
the fund that performs the secondary
evaluation holding a lower percentage
of illiquid assets than the otherwise
identical fund that only performs a
preliminary evaluation. If having a
higher capacity to invest in illiquid
investments allows some funds to
increase the expected return of their
portfolios, these funds will consider this
potential competitive advantage when
determining how they will comply with
the 15% illiquid investment limit. In-
kind ETFs will consider this potential
competitive advantage on an ongoing
basis. Other types of funds will consider
this potential competitive advantage in
determining how they will comply with
the 15% illiquid investment limit
during the compliance date extension
period if they opt to delay the

implementation of a classification
system and whether it is worth
exercising their option to delay.

D. Reasonable Alternatives

The Commission considered several
alternatives to the interim final rule’s
six-month compliance date extensions.
First, the compliance date could have
been extended for a shorter or longer
period of time. A shorter extension
would have reduced the extent to which
investors and other market participants
will forgo any benefits associated with
the delayed elements of the Liquidity
Rule Requirements, but may not have
provided ample time to fully mitigate
the concerns raised by the commenters
regarding the industry’s ability to
effectively comply with the elements of
the rule related to classification. A
longer extension would provide more
time to mitigate commenters’ concerns
but also would have further delayed any
potential benefits associated with the
Liquidity Rule Requirements.

Second, the Commission could have
delayed all of the Liquidity Rule
Requirements. Delaying all of the
Liquidity Rule Requirements would
have saved funds from incurring the
costs associated with any interim
systems or processes required to
implement a liquidity risk management
program (rule 22e—4(b)(1)(i)) and to
comply with the 15% illiquid
investment limit during the compliance
date extension period. It also would
have allowed funds to amortize startup
costs for the rest of the elements of the
Liquidity Rule Requirements that are
not being delayed over an additional six
months and would have saved the
ongoing costs associated with those
elements for six months. However,
delaying all of the Liquidity Rule
Requirements would also delay any of
the benefits to investors and market
participants associated with the general
liquidity risk management program and
the 15% illiquid investment limit, such
as the reduced risk that funds are unable
to meet their redemption obligations.

Third, the compliance date extension
could have been applied to all elements
of the Liquidity Rule Requirements that
refer to the classification requirement,
including the 15% illiquid investment
limit, the associated board reporting
requirement, and the associated
reporting requirements on Form N-
PORT. This alternative would have
saved funds from incurring the costs
associated with any interim systems
required to perform a preliminary
evaluation of whether an asset is likely
to be illiquid and, to the extent funds
opt to implement classification systems
during the interim period to allow for a
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secondary evaluation of asset liquidity
in the context of the 15% illiquid
investment limit, the costs associated
with building such interim systems by
the compliance date in the Adopting
Release. Delaying all of the
classification-related elements would
have also delayed any benefits
associated with the 15% illiquid
investment limit, such as the increased
likelihood that a fund’s portfolio is not
overly concentrated in illiquid
investments and the decreased
likelihood that a fund’s portfolio
remains overly concentrated in illiquid
investments for an extended period of
time as result of the requirements that
funds report violations of their 15%
illiquid investment limit to their boards
and the Commission on Form N—
LIQUID.

Finally, the Commission could have
chosen not to delay the compliance date
for the HLIM requirement, and instead
provided guidance as to how funds
could comply with that requirement
during the period that portfolio
classification requirements are
extended. Maintaining the original
compliance date for the HLIM
requirement also would have
maintained any benefits associated with
the HLIM during the compliance date
extension period such as the increased
likelihood that funds would be able to
effectively meet redemption obligations.
However, as discussed previously, not
delaying the HLIM requirement may
have caused funds that opted to delay
the implementation of a portfolio
classification system to incur costs in
developing any interim systems
required to comply with the HLIM
requirement absent a portfolio
classification system, or redo certain
elements of their systems when they
implement full portfolio classification.
Because HLIM is a new requirement for
which there has been no previous
Commission guidance and the
establishment of an HLIM may depend
more heavily on a full portfolio
classification system, implementing
interim systems to comply with HLIM
could be more costly to funds than
implementing interim systems to
comply with the 15% illiquid
investment limit.

E. Request for Comment

We are requesting comment on our
analysis of the potential economic
effects of the interim final rule delaying
the compliance date for those elements
of the Liquidity Rule Requirements
associated with the classification
requirement:

e Are there any other costs or benefits
we should consider in our analysis? If

so please explain why those costs or
benefits are relevant and provide
quantitative estimates where possible.

e Are there other reasonable
alternatives to the interim final rule’s
delayed compliance date that we should
consider?

IV. Paperwork Reduction Act Analysis

We do not believe that the revision of
the compliance date for Part D of Form
N-LIQUID, amendments to Form N—
PORT, and certain provisions of rule
22e—4 make any substantive
modifications to any existing collection
of information requirements or impose
any new substantive recordkeeping or
information collection requirements
within the meaning of the Paperwork
Reduction Act of 1995 (“PRA”).96

We believe that the current burden
and cost estimates for the existing
collection of information requirements
remain appropriate.9” We are only
delaying certain burdens for six months.
Thus, we believe that there are no new
substantive burdens imposed on the
overall population of respondents and
the current overall burden estimates for
the relevant forms are not affected.?8
Accordingly, we are not revising any
burden and cost estimates in connection
with the revision of the compliance
date. We request comment on whether
our belief is correct.

By the Commission.
Dated: February 22, 2018.
Brent J. Fields,
Secretary.
[FR Doc. 2018-03917 Filed 2-26-18; 8:45 am)]
BILLING CODE 8011-01-P

9644 U.S.C. 3501 et seq.

97 The titles for the existing collections of
information are: “Rule 22e—4 (17 CFR 270.22¢—4)
under the Investment Company Act of 1940” (OMB
Control No. 3235-0737); “Rule 30b1-10 (17 CFR
270.30b1-10) under the Investment Company Act of
1940, ‘Current report for open-end management
investment companies’ and Form N-LIQUID,
‘Current report, open-end investment company.””
(OMB Control No. 3235-0754); “Rule 30b1-9 and
Form N-PORT” (OMB Control No. 3235-0730).

98 See section III above.

DEPARTMENT OF HOMELAND
SECURITY

U.S. Customs and Border Protection
DEPARTMENT OF THE TREASURY
19 CFR Part 12

[CBP Dec. 18-02]

RIN 1515-AE37

Extension of Import Restrictions
Imposed on Certain Archaeological
Material From Belize

AGENCY: U.S. Customs and Border
Protection, Department of Homeland
Security; Department of the Treasury.

ACTION: Final rule.

SUMMARY: This final rule amends U.S.
Customs and Border Protection (CBP)
regulations to reflect the extension of
import restrictions on certain
archaeological material from Belize.
These restrictions, which were imposed
by CBP Dec. 13-05, are due to expire on
February 27, 2018, unless extended. The
Acting Assistant Secretary for
Educational and Cultural Affairs, United
States Department of State (Department
of State), has determined that conditions
continue to warrant the imposition of
import restrictions. Accordingly, the
restrictions will remain in effect for an
additional five years, and the CBP
regulations are being amended to
indicate this additional extension.
These restrictions are being extended
pursuant to determinations of the
Department of State under the terms of
the Convention on Cultural Property
Implementation Act, which implements
the 1970 United Nations Educational,
Scientific and Cultural Organization
(UNESCO) Convention on the Means of
Prohibiting and Preventing the Illicit
Import, Export and Transfer of
Ownership of Cultural Property. CBP
Dec. 13—05 contains the Designated List
of archaeological material that describes
the articles to which the restrictions
apply.

DATES: Effective February 27, 2018.

FOR FURTHER INFORMATION CONTACT: For
legal aspects, Lisa L. Burley, Chief,
Cargo Security, Carriers and Restricted
Merchandise Branch, Regulations and
Rulings, Office of Trade, (202) 325—
0215, lisa.burley@cbp.dhs.gov. For
operational aspects, William R. Scopa,
Branch Chief, Partner Government
Agency Branch, Trade Policy and
Programs, Office of Trade, (202) 863—
6554, william.r.scopa@cbp.dhs.gov.

SUPPLEMENTARY INFORMATION:
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Background

Pursuant to the provisions of the
Convention on Cultural Property
Implementation Act (hereafter, the
Cultural Property Implementation Act
or the Act) (Pub. L. 97-446, 19 U.S.C.
2601 et seq.), which implements the
1970 United Nations Educational,
Scientific and Cultural Organization
(UNESCO) Convention on the Means of
Prohibiting and Preventing the Illicit
Import, Export and Transfer of
Ownership of Cultural Property
(hereinafter, the Convention), in U.S.
law, the United States may enter into an
international agreement with another
State Party to the Convention to impose
import restrictions on eligible
archaeological and ethnological
materials under procedures and
requirements prescribed by the Act.
Under the Act and applicable CBP
regulations (19 CFR 12.104g), the
restrictions are effective for no more
than five years beginning on the date on
which the agreement enters into force
with respect to the United States (19
U.S.C. 2602(b)). This period may be
extended for additional periods, not to
exceed five years, if it is determined that
the factors justifying the initial
agreement still pertain and no cause for
suspension of the agreement exists (19
U.S.C. 2602(e); 19 CFR 12.104g(a)).

On February 27, 2013, the United
States entered into a bilateral agreement
with the Government of Belize
concerning the imposition of import
restrictions on certain categories of
archaeological material originating in
Belize, pursuant to the Act. (The
agreement can be found online at
https://eca.state.gov/files/bureau/
bzmou2013.pdf.) On March 5, 2013,
CBP published CBP Dec. 1305 in the
Federal Register (78 FR 14183), which
amended 19 CFR 12.104g(a) to reflect
the imposition of restrictions on this
material and included a list designating
the types of archaeological material
covered by the restrictions. These
restrictions were to be effective through
February 27, 2018.

On January 12, 2018, after reviewing
the findings and recommendations of
the Cultural Property Advisory
Committee, the Acting Assistant
Secretary for Educational and Cultural
Affairs, Department of State, concluding
that the cultural heritage of Belize
continues to be in jeopardy from pillage
of certain archaeological material, made
the necessary statutory determinations,
and decided to extend the agreement
with Belize for an additional five-year
period to February 27, 2023. Diplomatic
notes have been exchanged that reflect
the extension of the agreement.

Accordingly, CBP is amending 19 CFR
12.104g(a) in order to reflect the
extension of the import restrictions
pursuant to the agreement.

The Designated List of Archaeological
Material originating in Belize covered
by these import restrictions is set forth
in CBP Dec. 13-05, which can be found
online at: https://eca.state.gov/files/
bureau/bz2013dIfrn.pdf.

The restrictions on the importation of
this archaeological material originating
in Belize are to continue in effect for an
additional five years. Importation of
such material continues to be restricted
unless the conditions set forth in 19
U.S.C. 2606 and 19 CFR 12.104c are
met.

Inapplicability of Notice and Delayed
Effective Date

This amendment involves a foreign
affairs function of the United States and
is, therefore, being made without notice
or public procedure (5 U.S.C. 553(a)(1)).
In addition, CBP has determined that
such notice or public procedure would
be impracticable and contrary to the
public interest because the action being
taken is essential to avoid interruption
of the application of the existing import
restrictions (5 U.S.C. 553(b)(B)). For the
same reason, a delayed effective date is
not required under 5 U.S.C 553(d)(3).

Regulatory Flexibility Act

Because no notice of proposed
rulemaking is required, the provisions
of the Regulatory Flexibility Act (5
U.S.C. 601 et seq.) do not apply.

Executive Orders 12866 and 13771

Because this rule involves a foreign
affairs function of the United States, it
is not subject to either Executive Order
12866 or Executive Order 13771.

Signing Authority

This regulation is being issued in
accordance with 19 CFR 0.1(a)(1).

List of Subjects in 19 CFR Part 12

Cultural property, Customs duties and
inspection, Imports, Prohibited
merchandise.

Amendment to CBP Regulations

For the reasons set forth above, part
12 of Title 19 of the Code of Federal
Regulations (19 CFR part 12), is
amended as set forth below.

PART 12—SPECIAL CLASSES OF
MERCHANDISE

m 1. The general authority citation for
part 12 and the specific authority
citation for § 12.104g continue to read as
follows:

Authority: 5 U.S.C. 301; 19 U.S.C. 66, 1202
(General Note 3(i), Harmonized Tariff
Schedule of the United States (HTSUS)),
1624;

* * * * *

Sections 12.104 through 12.104i also issued
under 19 U.S.C. 2612;

* * * * *

§12.104g [Amended]

m 2.In § 12.104g, the table in paragraph
(a) is amended in the entry for Belize by
adding the words “extended by “CBP
Dec. 18-02" after the words “CBP Dec.
13-05" in the column headed “Decision
No.”.

Kevin K. McAleenan,

Acting Commissioner, U.S. Customs and
Border Protection.

Approved: February 21, 2018.
Timothy E. Skud,
Deputy Assistant Secretary of the Treasury.
[FR Doc. 2018-03946 Filed 2—26-18; 8:45 am]
BILLING CODE 9111-14-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 864
[Docket No. FDA 2018-N-0339]
Medical Devices; Hematology and

Pathology Devices; Classification of
Lynch Syndrome Test Systems

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final order.

SUMMARY: The Food and Drug
Administration (FDA or we) is
classifying Lynch syndrome test systems
into class II (special controls). The
special controls that apply to the device
type are identified in this order and will
be part of the codified language for the
Lynch syndrome test systems’
classification. We are taking this action
because we have determined that
classifying the device into class II
(special controls) will provide a
reasonable assurance of safety and
effectiveness of the device. We believe
this action will also enhance patients’
access to beneficial innovative devices,
in part by reducing regulatory burdens.
DATES: This order is effective February
27, 2018. The classification was
applicable on October 27, 2017.

FOR FURTHER INFORMATION CONTACT:
Scott McFarland, Center for Devices and
Radiological Health, Food and Drug
Administration, 10903 New Hampshire
Ave., Bldg. 66, Rm. 4676, Silver Spring,


https://eca.state.gov/files/bureau/bz2013dlfrn.pdf
https://eca.state.gov/files/bureau/bz2013dlfrn.pdf
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MD 20993-0002, 301-796-5866,
Scott.McFarland@fda.hhs.gov.

SUPPLEMENTARY INFORMATION:

I. Background

Upon request, FDA has classified
Lynch syndrome test systems as class II
(special controls), which we have
determined will provide a reasonable
assurance of safety and effectiveness. In
addition, we believe this action will
enhance patients’ access to beneficial
innovation, in part by reducing
regulatory burdens by placing the
device into a lower device class than the
automatic class III assignment.

The automatic assignment of class III
occurs by operation of law and without
any action by FDA, regardless of the
level of risk posed by the new device.
Any device that was not in commercial
distribution before May 28, 1976, is
automatically classified as, and remains
within, class III and requires premarket
approval unless and until FDA takes an
action to classify or reclassify the device
(see 21 U.S.C. 360c¢(f)(1)). We refer to
these devices as “postamendments
devices” because they were not in
commercial distribution prior to the
date of enactment of the Medical Device
Amendments of 1976, which amended
the Federal Food, Drug, and Cosmetic
Act (FD&C Act).

FDA may take a variety of actions in
appropriate circumstances to classify or
reclassify a device into class I or II. We
may issue an order finding a new device
to be substantially equivalent under
section 513(i) of the FD&C Act to a
predicate device that does not require
premarket approval (see 21 U.S.C.
360c(i)). We determine whether a new
device is substantially equivalent to a
predicate by means of the procedures
for premarket notification under section
510(k) of the FD&C Act and part 807 (21
U.S.C. 360(k) and 21 CFR part 807,
respectively).

FDA may also classify a device
through “De Novo” classification, a

common name for the process
authorized under section 513(f)(2) of the
FD&C Act. Section 207 of the Food and
Drug Administration Modernization Act
of 1997 established the first procedure
for De Novo classification (Pub. L. 105—
115). Section 607 of the Food and Drug
Administration Safety and Innovation
Act modified the De Novo application
process by adding a second procedure
(Pub. L. 112-144). A device sponsor
may utilize either procedure for De
Novo classification.

Under the first procedure, the person
submits a 510(k) for a device that has
not previously been classified. After
receiving an order from FDA classifying
the device into class III under section
513(f)(1) of the FD&C Act, the person
then requests a classification under
section 513(f)(2).

Under the second procedure, rather
than first submitting a 510(k) and then
a request for classification, if the person
determines that there is no legally
marketed device upon which to base a
determination of substantial
equivalence, that person requests a
classification under section 513(f)(2) of
the FD&C Act.

Under either procedure for De Novo
classification, FDA is required to
classify the device by written order
within 120 days. The classification will
be according to the criteria under
section 513(a)(1) of the FD&C Act.
Although the device was automatically
within class III, the De Novo
classification is considered to be the
initial classification of the device.

We believe this De Novo classification
will enhance patients’ access to
beneficial innovation, in part by
reducing regulatory burdens. When FDA
classifies a device into class I or II via
the De Novo process, the device can
serve as a predicate for future devices of
that type, including for 510(k)s (see 21
U.S.C. 360c(f)(2)(B)(i)). As a result, other
device sponsors do not have to submit
a De Novo request or premarket

approval application in order to market
a substantially equivalent device (see 21
U.S.C. 360c(i), defining ““‘substantial
equivalence”). Instead, sponsors can use
the less-burdensome 510(k) process,
when necessary, to market their device.

1II. De Novo Classification

On May 31, 2017, Ventana Medical
Systems, Inc. submitted a request for De
Novo classification of the Ventana MMR
IHC Panel. FDA reviewed the request in
order to classify the device under the
criteria for classification set forth in
section 513(a)(1) of the FD&C Act.

We classify devices into class IT if
general controls by themselves are
insufficient to provide reasonable
assurance of safety and effectiveness,
but there is sufficient information to
establish special controls that, in
combination with the general controls,
provide reasonable assurance of the
safety and effectiveness of the device for
its intended use (see 21 U.S.C.
360c(a)(1)(B)). After review of the
information submitted in the request,
we determined that the device can be
classified into class II with the
establishment of special controls. FDA
has determined that these special
controls, in addition to the general
controls, will provide reasonable
assurance of the safety and effectiveness
of the device.

Therefore, on October 27, 2017, FDA
issued an order to the requester
classifying the device into class II. FDA
is codifying the classification of the
device by adding 21 CFR 864.1866. We
have named the generic type of device
Lynch syndrome test systems, and it is
identified as in vitro diagnostic tests for
use with tumor tissue to identify
previously diagnosed cancer patients at
risk for having Lynch syndrome.

FDA has identified the following risks
to health associated specifically with
this type of device and the measures
required to mitigate these risks in
table 1.

TABLE 1—LYNCH SYNDROME TEST SYSTEMS RISKS AND MITIGATION MEASURES

Identified risk

Mitigation measures

False positive test result
False negative test result ................

General controls; Special controls (1) and (2) (21 CFR 864.1866(b)(1) and (2)).
General controls; Special control (1) and (2) (21 CFR 864.1866(b)(1) and(2)).

FDA has determined that special
controls, in combination with the
general controls, address these risks to
health and provide reasonable assurance
of safety and effectiveness. For a device
to fall within this classification, and
thus avoid automatic classification in
class III, it would have to comply with

the special controls named in this final
order. The necessary special controls
appear in the regulation codified by this
order. This device is subject to
premarket notification requirements
under section 510(k).

III. Analysis of Environmental Impact

The Agency has determined under 21
CFR 25.34(b) that this action is of a type
that does not individually or
cumulatively have a significant effect on
the human environment. Therefore,
neither an environmental assessment
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nor an environmental impact statement
is required.

IV. Paperwork Reduction Act of 1995

This final order establishes special
controls that refer to previously
approved collections of information
found in other FDA regulations and
guidance. These collections of
information are subject to review by the
Office of Management and Budget
(OMB) under the Paperwork Reduction
Act of 1995 (44 U.S.C. 3501-3520). The
collections of information in the
guidance document “De Novo
Classification Process (Evaluation of
Automatic Class III Designation)”” have
been approved under OMB control
number 0910-0844; the collections of
information in part 814, subparts A
through E, regarding premarket
approval, have been approved under
OMB control number 0910-0231; the
collections of information in part 807,
subpart E, regarding premarket
notification submissions, have been
approved under OMB control number
0910-0120; and the collections of
information in 21 CFR parts 801 and
809, regarding labeling, have been
approved under OMB control number
0910-0485.

List of Subjects in 21 CFR Part 864

Blood, Medical devices, Packaging
and containers.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs, 21 CFR part 864 is
amended as follows:

PART 864—HEMATOLOGY AND
PATHOLOGY DEVICES

m 1. The authority citation for part 864
continues to read as follows:

Authority: 21 U.S.C. 351, 360, 360c, 360e,
360j, 3601, 371.

m 2. Add § 864.1866 to subpart B to read
as follows:

§864.1866 Lynch syndrome test systems.

(a) Identification. Lynch syndrome
test systems are in vitro diagnostic tests
for use with tumor tissue to identify
previously diagnosed cancer patients at
risk for having Lynch syndrome.

(b) Classification. Class II (special
controls). The special controls for this
device are:

(1) Premarket notification
submissions must include the following
information, as appropriate:

(i) A detailed description of all test
components, including all provided
reagents, and required but not provided,
ancillary reagents.

(ii) A detailed description of
instrumentation and equipment,
including illustrations or photographs of
non-standard equipment or manuals.

(iii) Detailed documentation of the
device software, including, but not
limited to, standalone software
applications and hardware-based
devices that incorporate software.

(iv) A detailed description of quality
controls including appropriate positive
and negative controls that are
recommended or provided.

(v) Detailed specifications for sample
collection, processing, and storage.

(vi) A detailed description of
methodology and assay procedure.

(vii) A description of the assay cut-off
(i.e., the medical decision point between
positive and negative results) or other
relevant criteria that distinguishes
positive and negative results, or ordinal
classes of marker expression, including
the rationale for the chosen cut-off or
other relevant criteria and results
supporting validation of the cut-off.

(viii) Detailed specification of the
criteria for test result interpretation and
reporting.

(ix) Detailed information
demonstrating the performance
characteristics of the device, including:

(A) Data from an appropriate study
demonstrating clinical accuracy using
well-characterized clinical specimens
representative of the intended use
population (i.e., concordance to
Deoxyribonucleic Acid (DNA)
sequencing results of the Lynch
syndrome associated genes or method
comparison to the predicate device
using samples with known alterations in
genes representative of Lynch
syndrome). Pre-specified acceptance
criteria must be provided and followed.

(B) Appropriate device
reproducibility data investigating all
sources of variance (e.g., for distributed
tests, data generated using a minimum
of three sites, of which at least two sites
must be external sites). Each site must
perform testing over a minimum of 5
nonconsecutive days evaluating a
sample panel that spans the claimed
measuring range, and includes the
clinical threshold. Pre-specified
acceptance criteria must be provided
and followed.

(C) Data demonstrating reader
reproducibility, both within-reader and
between-reader, assessed by three
readers over 3 nonconsecutive days at
each site, including a 2 week washout
period between reads, as appropriate.

(D) Device precision data using
clinical samples spanning the
measuring range and controls to
evaluate the within-lot, between-lot,

within-run, between run, and total
variation.

(E) Analytical specificity studies
including as appropriate, western blots,
peptide inhibition, testing in normal
tissues and neoplastic tissues,
interference by endogenous and
exogenous substances, and cross-
reactivity and cross contamination
testing.

(F) Device analytical sensitivity data
generated by testing an adequate
number of samples from individuals
with the target condition such that
prevalence of the biomarker in the target
population is established.

(G) Device stability data, including
real-time stability and in-use stability,
and stability evaluating various storage
times, temperatures, and freeze-thaw
conditions, as appropriate.

(H) The staining performance criteria
assessed must include overall staining
acceptability, background staining
acceptability, and morphology
acceptability, as appropriate.

(I) Appropriate training requirements
for users, including interpretation
manual, as applicable.

(J) Identification of risk mitigation
elements used by the device, including
a description of all additional
procedures, methods, and practices
incorporated into the instructions for
use that mitigate risks associated with
testing.

(2) The device’s § 809.10(b) of this
chapter compliant labeling must include
a detailed description of the protocol,
including the information described in
paragraphs (b)(1)(i) through (viii) of this
section, as appropriate, and a detailed
description of the performance studies
performed and the summary of the
results, including those that relate to
paragraph (b)(1)(ix) of this section, as
appropriate.

Dated: February 21, 2018.

Leslie Kux,

Associate Commissioner for Policy.

[FR Doc. 2018-03924 Filed 2—26-18; 8:45 am]
BILLING CODE 4164-01-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket Number USCG-2018-0074]
RIN 1625-AA00

Safety Zone; Wando Terminal Crane
Movement; Charleston, SC

AGENCY: Coast Guard, DHS.
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ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary moving safety
zone in the Port of Charleston in
Charleston, SC around the vessel, M/V
Zhen Hua 16. This temporary safety
zone is necessary to provide for the
safety of waterway users and the M/V
Zhen Hua 16 during the vessel’s transit
into the Port of Charleston, its stay at
Columbus Street Terminal, its transit to
and stay at Wando Terminal, and its
outbound transit departing the Port of
Charleston. Entry of vessels or persons
into this zone is prohibited unless
specifically authorized by the Captain of
the Port Charleston.

DATES: This rule is effective without
actual notice from February 27, 2018
through March 31, 2018. For the
purposes of enforcement, actual notice
will be used from February 23, 2018
through February 27, 2018.

ADDRESSES: To view documents
mentioned in this preamble as being
available in the docket, go to http://
www.regulations.gov, type USCG-2018—
0074 in the “SEARCH” box and click
“SEARCH.” Click on Open Docket
Folder on the line associated with this
rule.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
email Lieutenant Justin Heck, Sector
Charleston Office of Waterways
Management, Coast Guard; telephone
(843) 740-3184, email Justin.c.heck@
uscg.mil.

SUPPLEMENTARY INFORMATION:
1. Table of Abbreviations

CFR Code of Federal Regulations

DHS Department of Homeland Security
FR Federal Register

NPRM Notice of proposed rulemaking
§ Section

U.S.C. United States Code

II. Background Information and
Regulatory History

The Coast Guard is issuing this
temporary rule without prior notice and
opportunity to comment pursuant to
authority under section 4(a) of the
Administrative Procedure Act (APA) (5
U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
with respect to this rule because it is
impracticable. We must establish this
safety zone by February 23, 2018 and

lack sufficient time to provide a
reasonable comment period and then
consider those comments before issuing
the rule because the details of the event
were not provided to the Coast Guard
until January 24, 2018. It is also contrary
to the public interest as it would delay
the planning and implementation of
safety measures necessary to protect the
public and mariners from the hazards
associated with the transit of the M/V
Zhen Hua 16.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. Delaying the effective date of
this rule would be contrary to public
interest because immediate action is
needed to respond to the potential
safety hazards associated with the
transit of the M/V Zhen Hua 16.

III. Legal Authority and Need for Rule

The Coast Guard is issuing this rule
under authority in 33 U.S.C. 1231. The
Captain of the Port (COTP) Charleston
has determined that potential hazards
exist and will be associated with
navigation and dockside operations of
the M/V Zhen Hua 16 while within the
Sector Charleston Captain of the Port
Zone. Due to the size of the cranes
aboard the vessel and the vessel’s
limited ability to maneuver this
temporary safety zone is necessary to
ensure the safety of, and reduce the risk
to, the public and mariners.

IV. Discussion of the Rule

This rule establishes a temporary
moving safety zone from 12:00 a.m. on
February 23, 2018, through 11:59 p.m.
on March 31, 2018, encompassing all
navigable waters from the surface to the
sea floor within 100 yards of the M/V
Zhen Hua 16 while the vessel is
underway, moored, or anchored in the
Sector Charleston Captain of the Port
Zone. No vessel or person is permitted
to enter the safety zone without
obtaining permission from the COTP or
a designated representative. Sector
Charleston may be contacted on VHF-
FM Channel 16 or (843) 740-7050.

V. Regulatory Analyses

We developed this rule after
considering numerous statutes and
Executive orders related to rulemaking.
Below we summarize our analyses
based on a number of these statutes and
Executive orders, and we discuss First
Amendment rights of protestors.

A. Regulatory Planning and Review

Executive Orders 12866 and 13563
direct agencies to assess the costs and
benefits of available regulatory

alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits.
Executive Order 13771 directs agencies
to control regulatory costs through a
budgeting process. This rule has not
been designated a ‘‘significant
regulatory action,” under Executive
Order 12866. Accordingly, this rule has
not been reviewed by the Office of
Management and Budget (OMB), and
pursuant to OMB guidance it is exempt
from the requirements of Executive
Order 13771.

This regulatory action determination
is based on the size, location, and
duration of the safety zone. The size of
the zone is the minimum necessary to
provide adequate protection for the
waterway users, adjoining areas, and the
public. The temporary safety zone will
be in place during the vessel’s time
inside the Sector Charleston Captain of
the Port Zone. Any hardships
experienced by persons or vessels are
considered minimal compared to the
interest in protecting the public.

B. Impact on Small Entities

The Regulatory Flexibility Act of
1980, 5 U.S.C. 601-612, as amended,
requires Federal agencies to consider
the potential impact of regulations on
small entities during rulemaking. The
term “‘small entities” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.
The Coast Guard certifies under 5 U.S.C.
605(b) that this rule will not have a
significant economic impact on a
substantial number of small entities.

While some owners or operators of
vessels intending to transit the safety
zone may be small entities, for the
reasons stated in section V.A. above,
this rule will not have a significant
economic impact on any vessel owner
or operator.

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this rule. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed in the FOR FURTHER INFORMATION
CONTACT section.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
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and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1—
888—REG—FAIR (1-888-734—-3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

C. Collection of Information

This rule will not call for a new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

D. Federalism and Indian Tribal
Governments

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this rule under that Order and
have determined that it is consistent
with the fundamental federalism
principles and preemption requirements
described in Executive Order 13132.

Also, this rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes. If you
believe this rule has implications for
federalism or Indian tribes, please
contact the person listed in the FOR
FURTHER INFORMATION CONTACT section
above.

E. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

F. Environment

We have analyzed this rule under
Department of Homeland Security

Directive 023-01, which guides the
Coast Guard in complying with the
National Environmental Policy Act of
1969 (42 U.S.C. 4321-4370f), and have
determined that this action is one of a
category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule involves a
temporary safety zone that will prohibit
entry within a 100-yard radius of the
vessel, M/V Zhen Hua 16, during the
vessel’s transit, mooring and anchoring
in the Sector Charleston Captain of the
Port Zone. It is categorically excluded
from further review under paragraph
L60(a) of Appendix A, Table 1 of DHS
Instruction Manual 023-01-001-01,
Rev. 01. A Record of Environmental
Consideration supporting this
determination is available in the docket
where indicated under ADDRESSES.

G. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to contact the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places or vessels.

List of Subjects in 33 CFR Part 165

Marine safety, Navigation (water),
Reporting and recordkeeping
requirements, Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 50 U.S.C. 191;
33 CFR 1.05-1, 6.04-1, 6.04-6, and 160.5;
Department of Homeland Security Delegation
No. 0170.1.

m 2. Add § 165.T07-0074 to read as
follows:

§165.T07-0074 Safety Zone; Wando
Terminal Crane Movement; Charleston, SC.

(a) Regulated area. The following
regulated area is a moving safety zone:
All waters of the Charleston Harbor,
Cooper River, and Wando River in
Charleston, SC within a 100 yard radius
around the outer most points of the
M/V Zhen Hua 16 while the vessel is
underway, moored or anchored.

(b) Definition. As used in this section,
“designated representative” means
Coast Guard Patrol Commanders,
including Coast Guard coxswains, petty
officers, and other officers operating

Coast Guard vessels, and Federal, state,
and local officers designated by or
assisting the Captain of the Port
Charleston in the enforcement of the
regulated areas.

(c) Regulations. (1) All persons and
vessels are prohibited from entering,
transiting through, anchoring in, or
remaining within the regulated area
unless authorized by the Captain of the
Port Charleston or a designated
representative.

(2) Persons and vessels desiring to
enter, transit through, anchor in, or
remain within the regulated area may
contact the Captain of the Port
Charleston by telephone at (843) 740—
7050, or a designated representative via
VHF radio on channel 16, to request
authorization. If authorization to enter,
transit through, anchor in, or remain
within the regulated area is granted, all
persons and vessels receiving such
authorization must comply with the
instructions of the Captain of the Port
Charleston or a designated
representative.

(3) The Coast Guard will provide
notice of the regulated area by Marine
Safety Information Bulletins, Local
Notice to Mariners, Broadcast Notice to
Mariners, and on-scene designated
representatives.

(d) Enforcement period. This section
will be enforced beginning at 12:00 a.m.
on February 23, 2018, until 11:59 p.m.
on March 31, 2018. This rule will be
enforced while M/V Zhen Hua is
underway, moored, or anchored in the
Sector Charleston Captain of the Port
Zone.

Dated: February 21, 2018.
J.W. Reed,

Captain, U.S. Coast Guard, Captain of the
Port Charleston.

[FR Doc. 2018—03915 Filed 2—26-18; 8:45 am|
BILLING CODE 9110-04-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R06—-OAR-2017-0077; FRL-9974-
51—Region 6]

Approval and Promulgation of
Implementation Plans; Texas;
Approval of Texas Motor Vehicle Rule
Revisions

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: Pursuant to the Federal Clean
Air Act (CAA or the Act), the
Environmental Protection Agency (EPA)
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is approving revisions submitted by the
State of Texas that affect the Texas State
Implementation Plan (SIP) concerning
Texas’ motor vehicle air pollution rules
and retail gasoline dispensing labeling
requirements for El Paso. The revisions
are non-substantive in nature and do not
affect implementation of federal
requirements.

DATES: This rule is effective on May 29,
2018 without further notice, unless the
EPA receives relevant adverse comment
by March 29, 2018. If the EPA receives
such comment, the EPA will publish a
timely withdrawal in the Federal
Register informing the public that this
rule will not take effect.

ADDRESSES: Submit your comments,
identified by Docket No. EPA-R06—
OAR-2017-0077, at http://
www.regulations.gov or via email to
walser.john@epa.gov. Follow the online
instructions for submitting comments.
Once submitted, comments cannot be
edited or removed from Regulations.gov.
The EPA may publish any comment
received to its public docket. Do not
submit electronically any information
you consider to be Confidential
Business Information (CBI) or other
information whose disclosure is
restricted by statute. Multimedia
submissions (audio, video, etc.) must be
accompanied by a written comment.
The written comment is considered the
official comment and should include
discussion of all points you wish to
make. The EPA will generally not
consider comments or comment
contents located outside of the primary
submission (i.e. on the web, cloud, or
other file sharing system). For
additional submission methods, please
contact Mr. John Walser, 214-665-7128,
walser.john@epa.gov. For the full EPA
public comment policy, information
about CBI or multimedia submissions,
and general guidance on making
effective comments, please visit http://
www2.epa.gov/dockets/commenting-
epa-dockets.

Docket: The index to the docket for
this action is available electronically at
www.regulations.gov and in hard copy
at EPA Region 6, 1445 Ross Avenue,
Suite 700, Dallas, Texas. While all
documents in the docket are listed in
the index, some information may be
publicly available only at the hard copy
location (e.g., copyrighted material), and
some may not be publicly available at
either location (e.g., CBI).

FOR FURTHER INFORMATION CONTACT: Mr.
John Walser, 214—665—7128,
walser.john@epa.gov. To inspect the
hard copy materials, please schedule an
appointment with Mr. Bill Deese at 214—
665—-7253.

SUPPLEMENTARY INFORMATION:
Throughout this document “we,” “us,”
and “our” means the EPA.

I. Background

Section 110 of the CAA requires states
to develop and submit to the EPA a SIP
to ensure that state air quality meets
National Ambient Air Quality
Standards. These ambient standards
currently address six criteria pollutants:
Carbon monoxide, nitrogen dioxide,
ozone, lead, particulate matter, and
sulfur dioxide. Each federally-approved
SIP protects air quality primarily by
addressing air pollution at its point of
origin through air pollution regulations
and control strategies. The EPA
approved SIP regulations and control
strategies are federally enforceable.

I1. The SIP Submittals and EPA’s
Evaluation

On July 12, 1995, the Texas
Commission on Environmental Quality
(TCEQ) submitted SIP revisions to EPA
that amend 30 Texas Administrative
Code (TAC) Chapter 114.13
(renumbered to 114.100) * which
include minor rephrasing regarding
gasoline pump dispensing labeling
dates. Specifically, the revisions modify
§114.100(f)(1) and (2) to indicate when
the legible labels shall be displayed. See
Docket EPA-R06-OAR-2017-0077
online at www.regulations.gov for the
submittal and adopted rules published
in the Texas Register (20 TexReg 3097,
April 25, 1995). EPA is approving these
minor changes submitted to EPA on July
12, 1995. Note, it was discovered in the
processing of the 2017 SIP revision
discussed below that EPA had
inadvertently never processed the 1995
revision.

On January 20, 2017, TCEQ submitted
SIP revisions to EPA that amend 30 TAC
Chapter Section 114.100 and 114.305
that make non-substantive, minor
modifications to the following Sections:
§114.100 (b), (c), (d), (e)(2), (e)(2), ()
and 114.305(a) and (c). For example,
§114.100(c) changes the date
“September 1” to “September 1st.”” The
revision to § 114.100(d) includes
replacing the phrase ‘“‘commission,
EPA” with “executive director, United
States Environmental Protection Agency
(EPA).” The revision to §114.100(e)(2)
adds the words “the active version” to
the beginning of the phrase “American
Society for Testing and Materials
(ASTM)” to ensure that the most active
ASTM version is used for determining
the oxygen content of fuel.2 Revisions to

1 See, 63 FR 35839 (July 1, 1998).

2The most active current ASTM Test Method is
ASTM D4815.

§114.305(a) ensure that the most active
current version of the ASTM Test
Method for determining compliance
with the Reid Vapor Pressure (RVP)
limits is required consistent with
industry’s current testing practices and
state and federal law.? We have
prepared a TSD for this action which
details our evaluation. The TSD may be
accessed on-line at
www.regulations.gov, Docket No. EPA—
R06—0OAR-2017-0077.

Section 211(m) of the Act requires
that various States submit revisions to
their SIPs, and implement oxygenated
gasoline programs by no later than
November 1, 1992. EPA previously
approved the State’s adopted labeling
regulations, enforcement procedures,
and oxygenate test methods in
conformity with Federal regulations
(See, 59 FR 15683 (April 4, 1994)). The
labeling regulations of retail gasoline
pumps also may be found at 40 CFR
80.35.4 Texas has complied with federal
requirements and the above revisions
function to add further clarity to the
existing rule language and are
approvable.

II1. Final Action

Pursuant to Sections 110 and 182 of
the Act, EPA is approving, through a
direct final action, revisions to the
Texas SIP that were submitted on July
12, 1995 and January 20, 2017. We are
approving revisions to the following
sections within Chapter 114 of 30 TAC:
114.100 and 114.305. We evaluated the
state’s submittals and determined that
they meet the applicable requirements
of the CAA. Also, in accordance with
CAA section 110(1), the revisions will
not interfere with attainment of the
NAAQS, reasonable further progress, or
any other applicable requirement of the
CAA.

The EPA is publishing this rule
without prior proposal because we view
this as a non-controversial amendment
and anticipate no adverse comments.
However, in the proposed rules section
of this Federal Register publication, we
are publishing a separate document that
will serve as the proposal to approve the
SIP revision if relevant adverse
comments are received. This rule will
be effective on May 29, 2018 without
further notice unless we receive relevant

3 Volatility is the property of a liquid fuel that
defines its evaporation characteristics. RVP is an
abbreviation for ‘“Reid Vapor Pressure”, a common
measure of and the generic term for gasoline
volatility. The most active current version of the
test for gasoline volatility is the ASTM Test Method
D5191.

4 See “Notice of Final Oxygenated Fuels Labeling
Regulations under Section 211(m) of the CAA as
Amended—Notice of Final Rulemaking.” (See, 57
FR 47769 (October 20, 1992)).
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adverse comment by March 29, 2018. If
we receive relevant adverse comments,
we will publish a timely withdrawal in
the Federal Register informing the
public that the rule will not take effect.
We will address all public comments in
a subsequent final rule based on the
proposed rule. We will not institute a
second comment period on this action.
Any parties interested in commenting
must do so now. Please note that if we
receive relevant adverse comment on an
amendment, paragraph, or section of
this rule and if that provision may be
severed from the remainder of the rule,
we may adopt as final those provisions
of the rule that are not the subject of an
adverse comment.

IV. Incorporation by Reference

In this rule, the EPA is finalizing
regulatory text that includes
incorporation by reference. In
accordance with requirements of 1 CFR
51.5, the EPA is finalizing the
incorporation by reference of the
revisions to the Texas regulations as
described in the Final Action section
above. The EPA has made, and will
continue to make, these materials
generally available through
www.regulations.gov and at the EPA
Region 6 Office (please contact Mr. John
Walser for more information). Therefore,
these materials have been approved by
EPA for inclusion in the SIP, have been
incorporated by reference by EPA into
that plan, are fully federally enforceable
under sections 110 and 113 of the CAA
as of the effective date of the final
rulemaking of EPA’s approval, and will
be incorporated by reference by the
Director of the Federal Register in the
next update to the SIP compilation (62
FR 27968, May 22, 1997).

V. Statutory and Executive Order
Reviews

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
Act and applicable Federal regulations.
42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions, the
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. Accordingly, this action
merely approves state law as meeting
Federal requirements and does not
impose additional requirements beyond
those imposed by state law. For that
reason, this action:

¢ Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Orders 12866 (58 FR 51735,

October 4, 1993) and 13563 (76 FR 3821,
January 21, 2011);

e Is not an Executive Order 13771 (82
FR 9339, February 2, 2017) regulatory
action because SIP approvals are
exempted under Executive Order 12866;

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

o Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, the SIP is not approved
to apply on any Indian reservation land
or in any other area where EPA or an
Indian tribe has demonstrated that a
tribe has jurisdiction. In those areas of
Indian country, the rule does not have
tribal implications and will not impose
substantial direct costs on tribal
governments or preempt tribal law as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000).

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. The EPA will
submit a report containing this rule and

other required information to the U.S.
Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of the rule in the Federal
Register. A major rule cannot take effect
until 60 days after it is published in the
Federal Register. This action is not a
“major rule” as defined by 5 U.S.C.
804(2).

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by April 30, 2018. Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Carbon monoxide,
Intergovernmental relations, Lead,
Nitrogen dioxide, Ozone, Particulate
matter, Reporting and recordkeeping
requirements, Volatile organic
compounds.

Dated: February 22, 2018.
Anne Idsal,
Regional Administrator, Region 6.
40 CFR part 52 is amended as follows:

PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart SS—Texas

m 2.In §52.2270(c), the table entitled
“EPA Approved Regulations in the
Texas SIP” is amended by adding a
centered heading for “Subchapter D—
Oxygen Requirements for Gasoline”
under Chapter 114, followed by a new
entry for Section 114.100; and revising
the entry for Section 114.305.

The additions and revisions read as
follows:

§52.2270 Identification of plan.
* * * * *
(C) * *x %
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EPA-APPROVED REGULATIONS IN THE TEXAS SIP

State
State citation Title/subject 25@;’?@{ EPA approval date Explanation
date
Chapter 114 (Reg 4)—Control of Air Pollution from Motor Vehicles
Subchapter D—Oxygen Requirements for Gasoline
Section 114.100 ..... Oxygenated Fuels ..........ccccevnenne 1/20/2017 2/27/2018, [Insert Federal Reg-
ister citation].
Subchapter H—Low Emission Fuels
Division 1: Gasoline Volatility
Section 114.305 ..... Approved Test Methods ............... 1/20/2017 2/27/2018, [Insert Federal Reg-
ister citation].
* * * * *

[FR Doc. 2018-03974 Filed 2—26—18; 8:45 am]|
BILLING CODE 6560-50-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 648
[Docket No. 170808738-7777-01]
RIN 0648-BH11

Magnuson-Stevens Fishery
Conservation and Management Act
Provisions; Fisheries of the
Northeastern United States; Northeast
Groundfish Fishery; Fishing Year 2017;
Extension of Emergency Removal of
Southern Windowpane Accountability
Measures

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; emergency
action extended.

SUMMARY: This rule extends the
emergency action to remove the 2017
southern windowpane flounder
accountability measures (AM) for non-
groundfish trawl vessels. The rule is
necessary because the emergency
measures would otherwise expire before
the end of the 2017 fishing year. This

rule is intended to mitigate negative
economic impacts to non-groundfish
vessels, while maintaining conservation
benefits for the southern windowpane
flounder stock.

DATES: Effective March 1, 2018, through
April 30, 2018.

ADDRESSES: Copies of recent related
actions, including Framework 52, 55,
and Framework 56, the Environmental
Assessments (EA), and their Regulatory
Impact Review, and the Final
Regulatory Flexibility Act analysis
prepared by the New England Fishery
Management Council and NMFS are
available from Michael Pentony,
Regional Administrator, NMFS Greater
Atlantic Regional Office, 55 Great
Republic Drive, Gloucester, MA 01930.
The documents are also accessible via
the internet at: https://www.nefmc.org/
management-plans/northeast-
multispecies.

FOR FURTHER INFORMATION CONTACT:
Sarah Heil, Senior Fishery Policy
Analyst, phone: 978-281-9257.

SUPPLEMENTARY INFORMATION: On
September 1, 2017, we implemented
emergency measures to remove the
southern windowpane flounder AMs for
non-groundfish trawl vessels (82 FR
41564). These emergency measures
expire on February 28, 2018. The
emergency rule published on September
1, 2017, included detailed information
on the background, reasons, and
justification for the emergency

measures, and this information is not
repeated here.

The Magnuson-Stevens Fishery
Conservation and Management Act
(Magnuson-Stevens Act) limits NMFS’
emergency action authority to an initial
period of 180 days, with a potential
extension up to an additional 186 days,
if certain criteria are met. An extension
is allowed if the public has had an
opportunity to comment on the
emergency regulation, and in the case of
a Council recommendation for an
emergency action, the Council is
actively developing a change to the
Fishery Management Plan (FMP) or
regulations to address the emergency on
a permanent basis. We accepted public
comment on the emergency measures,
and received one comment in support of
the action. Additionally, the New
England Fishery Management Council
developed changes in Framework
Adjustment 57 to the Northeast
Multispecies (Groundfish) FMP to
permanently address the emergency.
Framework 57 is intended to be
implemented for the 2018 fishing year
beginning on May 1, 2018. As discussed
in more detail below, we determined the
necessary criteria to extend the
emergency measures have been met.
Therefore, this temporary rule removes
the southern windowpane flounder
AMs for non-groundfish trawl vessels
for the remainder of the 2017 fishing
year through April 30, 2018.
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Background

On August 1, 2017, we implemented
AMs because the 2015 total annual
catch limit (ACL) for southern
windowpane flounder was exceeded (82
FR 35660). Due to data availability, we
typically implement AMs for
windowpane flounder at the start of the
second fishing year after an overage.
These AMs require trawl vessels fishing
in certain Southern New England areas
to use selective gear that limit flatfish
catch. The southern windowpane AM
areas apply to all groundfish trawl
vessels. The AM areas also apply to
non-groundfish trawl vessels fishing
with a 5 inch (12.7 centimeter) or
greater codend mesh size, which
includes vessels that target summer
flounder, scup, black sea bass, and
skates. The AMs impose a substantial
financial hardship on both groundfish
and non-groundfish vessels, particularly
because the AM areas eliminate access
to target species that vessels are unlikely
to recoup even if they move to fish in
other areas. These AMs are estimated to
result in $2 million in lost revenue in
catch of yellowtail flounder, winter
flounder, summer flounder, and scup.

In 2015, we implemented Framework
Adjustment 52 to the Northeast
Multispecies FMP to reduce the
economic impacts of the windowpane
flounder AMs for the groundfish fishery
(80 FR 2021; January 15, 2015). At the
time, the AMs had only been triggered
for the groundfish fishery. The Council
intentionally limited the scope of
Framework 52 to the groundfish fishery
to ensure the action could be completed
and implemented during the 2015
fishing year. Framework 52 gave the
Regional Administrator authority to
remove the windowpane flounder AM
in-season if catch is below the ACL in
the year immediately following the
overage. For example, if we implement
an AM in year 3 (2017) due to an
overage in year 1 (2015), we can remove
the AM in September if catch did not
exceed the ACL in year 2 (2016).

Total 2016 catch of southern
windowpane flounder was 82 percent of
the total ACL. As a result, under the
Regional Administrator authority that
Framework 52 established, we removed
the AMs for the groundfish fishery on
September 1, 2017 (82 FR 35676; August
1, 2017). However, because this
authority is limited to the groundfish
fishery only, the AMs for non-
groundfish trawl vessels would have
remained in place for the entire 2017
fishing year without additional action.

As aresult of the 2015 ACL overage,
we implemented the AMs for non-
groundfish trawl vessels for the first
time in 2017. Neither we, nor the New
England Council, considered or foresaw
the possibility of removing the AMs
inseason for groundfish vessels, but
maintaining them for non-groundfish
trawl vessels despite catch being below
the ACL. This situation presented an
issue of fairness and equity, particularly
because catch by non-groundfish vessels
was well below the sub-ACL for this
fishery component. Maintaining the
AMs for non-groundfish trawl vessels
for the full fishing year would have
substantial economic impacts without
further contributing to the conservation
goals of the AMs. For these reasons, and
at the request of the New England and
Mid-Atlantic Councils, on September 1,
2017, we implemented an emergency
rule to remove the 2017 southern
windowpane flounder AMs for non-
groundfish trawl vessels (82 FR 41564).
These emergency measures expire on
February 28, 2018.

Extension of Emergency Measures

If the emergency measures expire, the
southern windowpane flounder AMs
would be re-implemented for non-
groundfish trawl vessels for the
remainder of the 2017 fishing year. This
would undermine the conservation and
management goals of the September 1,
2017, emergency action. AMs are
intended to correct operational issues
that cause overages and mitigate
biological consequences of overages.
The fishery’s 2016 catch was below the
overall ACL, which is consistent with
the fishery having corrected the
operational issues that caused the 2015
overage. We expect 2017 catch to be
similar to 2016 because of recent quota
reductions for key flounder species that
limit overall fishing effort on all flatfish
stocks, including southern windowpane
flounder. Additionally, the 2017
assessment update shows a stable and
slightly increasing southern
windowpane stock. This assessment
information, along with 2016 catch, is
consistent with the AM’s goal of
mitigating or addressing the effects of
the overage. As a result, we determined
that removing the AMs in September
would not result in negative impacts for
the stock. Thus, allowing the emergency
measures to expire would result in
unnecessary economic loss to non-
groundfish trawl vessels.

Additionally, as noted earlier in this
preamble, emergency action was

justified because new information
presented an issue of fairness and equity
that we, nor the Council, previously
contemplated. At the time of the
emergency action, the New England
Council was developing Framework
Adjustment 57 to the Northeast
Multispecies FMP, in part to address the
issue of southern windowpane flounder
AM impacts on non-groundfish trawls
that arose during 2017. In this action,
the New England Council recommended
giving the Regional Administrator
authority to remove the AMs inseason
for non-groundfish vessels. The New
England Council also recommended
revising the southern windowpane
flounder AM areas. These measures are
intended to provide non-groundfish
trawl vessels additional flexibility while
continuing to reduce impacts on
southern windowpane flounder.
Framework 57 is intended to be
implemented for the 2018 fishing year.
The New England Council took final
action on Framework 57 in December
2017, and has submitted the action to us
for review. Framework 57 could not be
developed and implemented in time to
address this issue for the 2017 fishing
year. Extending the emergency measures
for the remainder of this fishing year
will prevent disruption to non-
groundfish trawl vessels while we
consider the New England Council’s
recommended permanent changes.

Emergency Measures

This emergency action extends the
Regional Administrator authority to
remove the southern windowpane
flounder AM inseason for non-
groundfish trawl vessels if we determine
that catch is below the ACL in the year
immediately following an overage.
Effective March 1, 2018, this action
removes the southern windowpane
flounder AMs for non-groundfish trawl
vessels fishing with 5 inches (12.7
centimeter) or greater codend mesh size.
These emergency measures are effective
through April 30, 2018. There will be no
southern windowpane flounder AM in
effect beginning on May 1, 2018,
because the 2016 ACL was not exceeded
and current 2017 catch information does
not suggest an ACL overage will occur.
Non-groundfish trawl vessels may fish
inside the southern windowpane
flounder AM areas (Figure 1) without
selective gear, which increases fishing
opportunities to target other flatfish
species for which they hold a permit
and for which quota is available.
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Figure 1. Southern Windowpane Flounder Accountability Measure Areas.

41°30N
1

41°N

40°30'N
1

74°W 73°30W 73W 72°30W 72°W 71°30W 71°W
1 1 1 1 1 1 1
Southern Wind Flound \
% outhern Windowpane Flounder {
4 and Ocean Pout Large AM Area 1 ;
| RI
E Southern Windowpane Flounder | -
and Ocean Pout Large AM Area 2 8
s
= &
g
5
z
-2
g
/
1 1 1 1 1 ] L]
74°W 73°30W 73°W 72°30'W 72°W 71°30'W 71°W

Comments and Responses

We received one comment during the
comment period on the emergency rule.

Comment 1: Lund’s Fisheries, Inc.
commented in support of the emergency
measures, and agreed that maintaining
the AMs for non-groundfish trawl
vessels would have presented fairness
and equity issues, as well as serious
economic impacts, without contributing
to conservation goals of the AMs.

Response: We agree. For all of the
reasons described in detail in the initial
emergency rule, as well as those reasons
in the preamble above, allowing the
emergency measures to expire before the
end of the fishing year would
undermine the goals of the emergency
action. As a result, this rule extends the
emergency measures for the remainder
of the 2017 fishing year to prevent
disruption to Mid-Atlantic trawl vessels
in the middle of the fishing year,
maintain fairness and equity, and
continue to mitigate the negative
economic impacts on these vessels that
the AMs would otherwise impose.

Classification

The NMFS Assistant Administrator
has determined that this extension to
the emergency rule is consistent with
the criteria and justifications for use of
emergency measures in section 305(c) of
the Magnuson-Stevens Act, and is
consistent with the Northeast
Multispecies FMP, other provisions of
the Magnuson-Stevens Act, the
Administrative Procedure Act (APA),
and other applicable law.

Section 553 of the APA establishes
procedural requirements applicable to

rulemaking by Federal agencies. The
purpose of these requirements is to
ensure public access to the Federal
rulemaking process and to give the
public adequate notice and opportunity
for comment. Pursuant to 5 U.S.C.
553(b)(B), the Assistant Administrator
for Fisheries finds good cause to waive
prior notice and the opportunity for
public comment because it would be
impracticable and contrary to the public
interest and would prevent the positive
benefits this rule is intended to provide.
Additionally, because this rule relieves
a restriction and removes the southern
windowpane flounder AM areas for
non-groundfish trawl vessels, it is not
subject to the 30-day delayed
effectiveness provision of the APA
under 5 U.S.C. 553(d)(1).

Without additional action, the
emergency measures implemented on
September 1, 2017, to remove the AMs
for non-groundfish vessels would expire
before the end of the 2017 fishing year.
Implementing the AMs only for non-
groundfish trawl vessels would present
fairness and equity issues. The AMs
would also have substantial economic
impacts without contributing further to
the conservation goals of the AMs. The
AM areas eliminate access to target
species that vessels are unlikely to
recoup even if they move to fish in other
areas. Thus, extending the emergency
measures to remove the AMs for the
remainder of the 2017 fishing year
continues to mitigate serious economic
harm to affected vessels until permanent
measures can be implemented. There
are less than 3 months remaining in the
2017 fishing year. The time necessary to

provide prior notice and an opportunity
for public comment would allow the
emergency measures to expire, and
prevent this action from being
implemented before the end of the
fishing year.

Additionally, the original emergency
rule provided for public comment on
the emergency measures. The Council
also addressed this issue in Framework
57 to the Northeast Multispecies FMP,
which is scheduled for implementation
for the 2018 fishing year beginning on
May 1, 2018. During the development of
Framework 57, there was extensive
public comment on potential changes to
the windowpane flounder AMs. Thus,
prior notice and opportunity for public
comment for this rule would not
provide added benefit that would
outweigh the need to avoid unnecessary
economic harm on non-groundfish trawl
vessels fishing in Southern New
England.

This action is being taken pursuant to
the emergency provision of the
Magnuson-Stevens Act and is exempt
from Office of Management and Budget
review.

This emergency rule is exempt from
the procedures of the Regulatory
Flexibility Act because the rule is issued
without opportunity for prior notice and
opportunity for public comment.

List of Subjects in 50 CFR Part 648

Fisheries, Fishing, Recordkeeping and
reporting requirements.
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Dated: February 21, 2018.
Samuel D. Rauch, III,
Deputy Assistant Administrator for
Regulatory Programs, National Marine
Fisheries Service.

For the reasons set out in the
preamble, 50 CFR part 648 is amended
as follows:

PART 648—FISHERIES OF THE
NORTHEASTERN UNITED STATES

m 1. The authority citation for part 648
continues to read as follows:

Authority: 16 U.S.C. 1801 et seq.

m 2.In § 648.90, add paragraph
(a)(5)(1)(D)(1)(iii) effective March 1,
2018, through April 30, 2018.

The addition reads as follows:

§648.90 NE multispecies assessment,
framework procedures and specifications,
and flexible area action system.

(a) * *x %

(5) * x %

(i) * *x %

D * * %

%1)) * x %

(iif) Emergency rule reducing the
duration of southern windowpane

flounder AM for non-groundfish vessels.

Effective March 1, 2018, through April
30, 2018, the southern windowpane
flounder AM is removed for all vessels
fishing with trawl gear with a codend
mesh size equal to or greater than 5
inches (12.7 cm) in other, non-specified
sub-components of the fishery,
including, but not limited to, exempted
fisheries that occur in Federal waters
and fisheries harvesting exempted
species specified in §648.80(b)(3).

* * * * *

[FR Doc. 2018-03899 Filed 2-26-18; 8:45 am]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679
[Docket No. 170817779-8161-02]
RIN 0648—-XF636

Fisheries of the Exclusive Economic
Zone Off Alaska; Bering Sea and
Aleutian Islands; 2018 and 2019
Harvest Specifications for Groundfish

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule; closures.

SUMMARY: NMFS announces final 2018
and 2019 harvest specifications,

apportionments, and prohibited species
catch allowances for the groundfish
fishery of the Bering Sea and Aleutian
Islands management area (BSAI). This
action is necessary to establish harvest
limits for groundfish during the 2018
and 2019 fishing years, and to
accomplish the goals and objectives of
the Fishery Management Plan for
Groundfish of the Bering Sea and
Aleutian Islands Management Area
(FMP). The intended effect of this action
is to conserve and manage the
groundfish resources in the BSAI in
accordance with the Magnuson-Stevens
Fishery Conservation and Management
Act (Magnuson-Stevens Act).

DATES: Effective from 1200 hrs, Alaska
local time (A.l.t.), February 27, 2018,
through 2400 hrs, A.l.t., December 31,
2019.

ADDRESSES: Electronic copies of the
Alaska Groundfish Harvest
Specifications Final Environmental
Impact Statement (EIS), Record of
Decision (ROD), Supplementary
Information Report (SIR) to the EIS, and
the Initial Regulatory Flexibility
Analysis (IRFA) prepared for this action
are available from http://
alaskafisheries.noaa.gov. The final 2017
Stock Assessment and Fishery
Evaluation (SAFE) report for the
groundfish resources of the BSAI, dated
November 2017, as well as the SAFE
reports for previous years, are available
from the North Pacific Fishery
Management Council (Council) at 605
West 4th Avenue, Suite 306, Anchorage,
AK, 99510-2252, phone 907-271-2809,
or from the Council’s website at http://
www.npfmc.org/.

FOR FURTHER INFORMATION CONTACT:
Steve Whitney, 907-586—7228.
SUPPLEMENTARY INFORMATION: Federal
regulations at 50 CFR part 679
implement the FMP and govern the
groundfish fisheries in the BSAIL The
Council prepared the FMP, and NMFS
approved it, under the Magnuson-
Stevens Act. General regulations
governing U.S. fisheries also appear at
50 CFR part 600.

The FMP and its implementing
regulations require NMFS, after
consultation with the Council, to
specify annually the total allowable
catch (TAC) for each target species
category. The sum of all TAC for all
groundfish species in the BSAI must be
within the optimum yield (OY) range of
1.4 million to 2.0 million metric tons
(mt) (see §679.20(a)(1)(i)(A)). This final
rule specifies the TAC at 2.0 million mt
for both 2018 and 2019. NMFS also
must specify apportionments of TAC,
prohibited species catch (PSC)
allowances, and prohibited species

quota (PSQ) reserves established by
§679.21; seasonal allowances of
pollock, Pacific cod, and Atka mackerel
TAC; American Fisheries Act
allocations; Amendment 80 allocations;
Community Development Quota (CDQ)
reserve amounts established by
§679.20(b)(1)(ii); and acceptable
biological catch (ABC) surpluses and
reserves for CDQ groups and the
Amendment 80 cooperative for flathead
sole, rock sole, and yellowfin sole. The
final harvest specifications set forth in
Tables 1 through 25 of this action satisfy
these requirements.

Section 679.20(c)(3)(i) further requires
NMEFS to consider public comment on
the proposed harvest specifications and
to publish final harvest specifications in
the Federal Register. The proposed
2018 and 2019 harvest specifications for
the groundfish fishery of the BSAI were
published in the Federal Register on
December 8, 2017 (82 FR 57906).
Comments were invited and accepted
through January 8, 2018. NMFS received
no substantive comments on the
proposed harvest specifications. NMFS
consulted with the Council on the final
2018 and 2019 harvest specifications
during the December 2017 Council
meeting in Anchorage, AK. After
considering public comments, as well as
biological and economic data that were
available at the Council’s December
meeting, in this final rule NMFS
implements the final 2018 and 2019
harvest specifications as recommended
by the Council.

ABC and TAC Harvest Specifications

The final ABC levels for Alaska
groundfish are based on the best
available biological and socioeconomic
information, including projected
biomass trends, information on assumed
distribution of stock biomass, and
revised technical methods used to
calculate stock biomass. In general, the
development of ABCs and overfishing
levels (OFLs) involves sophisticated
statistical analyses of fish populations.
The FMP specifies a series of six tiers
to define OFL and ABC amounts based
on the level of reliable information
available to fishery scientists. Tier 1
represents the highest level of
information quality available, while Tier
6 represents the lowest.

In December 2017, the Council, its
Scientific and Statistical Committee
(SSC), and its Advisory Panel (AP)
reviewed current biological and harvest
information about the condition of the
BSAI groundfish stocks. The Council’s
BSAI Groundfish Plan Team (Plan
Team) compiled and presented this
information in the final 2017 SAFE
report for the BSAI groundfish fisheries,
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dated November 2017 (see ADDRESSES).
The SAFE report contains a review of
the latest scientific analyses and
estimates of each species’ biomass and
other biological parameters, as well as
summaries of the available information
on the BSAI ecosystem and the
economic condition of groundfish
fisheries off Alaska. NMFS notified the
public of the comment period for these
harvest specifications—and of the
publication of the 2017 SAFE report—
in the notice of proposed harvest
specifications. From the data and
analyses in the SAFE report, the Plan
Team recommended an OFL and ABC
for each species or species group at the
November 2017 Plan Team meeting.

In December 2017, the SSC, AP, and
Council reviewed the Plan Team’s
recommendations. The final TAC
recommendations were based on the
ABCGs as adjusted for other biological
and socioeconomic considerations,
including maintaining the sum of all the
TACs within the required OY range of
1.4 million to 2.0 million mt. As
required by annual catch limit rules for
all fisheries (74 FR 3178, January 16,
2009), none of the Council’s
recommended TACs for 2018 or 2019
exceed the final 2018 or 2019 ABCs for
any species or species group. NMFS
finds that the Council’s recommended
OFLs, ABCs, and TACs are consistent
with the preferred harvest strategy and
the biological condition of groundfish
stocks as described in the 2017 SAFE
report that was approved by the
Council. Therefore, this final rule
provides notice that the Secretary of
Commerce (Secretary) approves the final
2018 and 2019 harvest specifications as
recommended by the Council.

The 2018 harvest specifications set in
this final action will supersede the 2018
harvest specifications previously set in
the final 2017 and 2018 harvest
specifications (82 FR 11826, February
27, 2017). The 2019 harvest
specifications herein will be superseded
in early 2019 when the final 2019 and
2020 harvest specifications are
published. Pursuant to this final action,
the 2018 harvest specifications therefore
will apply for the remainder of the
current year (2018), while the 2019
harvest specifications are projected only
for the following year (2019) and will be
superseded in early 2019 by the final
2019 and 2020 harvest specifications.
Because this final action (published in
early 2018) will be superseded in early
2019 by the publication of the final 2019
and 2020 harvest specifications, it is
projected that this final action will
implement the harvest specifications for
the BSAI for approximately one year.

Other Actions Affecting the 2018 and
2019 Harvest Specifications

Amendment 117: Reclassify Squid as an
Ecosystem Species

In June 2017, the Council
recommended for Secretarial review
Amendment 117 to the FMP.
Amendment 117 would reclassify squid
in the FMP as an “Ecosystem
Component Species,” which is a
category of non-target species that are
not in need of conservation and
management. Currently, NMFS annually
sets an OFL, ABC, and TAC for squid in
the BSAI groundfish harvest
specifications. Under Amendment 117,
OFL, ABC, and TAGC specifications
would no longer be required. Proposed
regulations to implement Amendment
117 would prohibit directed fishing for
squid, require recordkeeping and
reporting to monitor and report catch of
squid species annually, and establish a
squid maximum retainable amount
when directed fishing for groundfish
species at 20 percent to discourage
retention, while allowing flexibility to
prosecute groundfish fisheries. Further
details will be available on publication
of the proposed rule for Amendment
117. If Amendment 117 and its
implementing regulations are approved
by the Secretary, Amendment 117 and
its implementing regulations are
anticipated to be effective by 2019. Until
Amendment 117 is effective, NMFS will
continue to publish OFLs, ABCs, and
TAGs for squid in the BSAI groundfish
harvest specifications.

State of Alaska Guideline Harvest Levels

The Alaska Board of Fisheries (BOF),
a regulatory body for the Alaska
Department of Fish and Game,
established a guideline harvest level
(GHL) in State of Alaska (State) waters
between 164 and 167 degrees west
longitude in the Bering Sea subarea (BS)
equal to 6.4 percent of the Pacific cod
ABC for the BS. The Council
recommended that the final 2018 and
2019 Pacific cod TACs accommodate
the State’s GHLs for Pacific cod in State
waters in the BS. The Council and its
Plan Team, SSC, and AP recommended
that the sum of all State and Federal
water Pacific cod removals from the BS
not exceed the final ABC
recommendations of 201,000 mt for
2018 and 170,000 mt for 2019.
Accordingly, the Council recommended
that the final 2018 and 2019 Pacific cod
TACs in the BS account for State GHLs,
and NMFS sets the final BS TAC at 6.4
percent less than the Pacific cod BS
ABC.

For 2018 and 2019, the BOF
established a GHL in State waters in the

Aleutian Islands subarea (AI) equal to
27 percent of the Pacific cod ABC for
the Al The Council recommended that
the final 2018 and 2019 Pacific cod
TACs accommodate the State’s GHLs for
Pacific cod in State waters in the Al
The Council and its Plan Team, SSC,
and AP recommended that the sum of
all State and Federal water Pacific cod
removals from the Al not exceed the
final ABC recommendations of 21,500
mt. Accordingly, the Council
recommended that the final 2018 and
2019 Pacific cod TACs in the Al account
for State GHLs, and in this final rule
NMFS sets the final AI TAC at 27
percent less than the final AI ABC.

Changes From the Proposed 2018 and
2019 Harvest Specifications for the
BSAI

The Council’s recommendations for
the proposed 2018 and 2019 harvest
specifications (82 FR 57906, December
8, 2017) were based largely on
information contained in the 2016 SAFE
report for the BSAI groundfish fisheries.
Through the proposed harvest
specifications, NMFS notified the public
that these harvest specifications could
change, as the Council would consider
information contained in the final 2017
SAFE report; recommendations from the
Plan Team, SSC, and AP committees;
and public testimony when making its
recommendations for final harvest
specifications at the December 2017
Council meeting. NMFS further notified
the public that, as required by the FMP
and its implementing regulations, the
sum of the TACs must be within the OY
range of 1.4 million and 2.0 million mt.

Information contained in the 2017
SAFE report indicates biomass changes
from the 2016 SAFE report for several
groundfish species. The 2017 report was
made available for public review during
the public comment period for the
proposed harvest specifications. At the
December 2017 Council meeting, the
SSC recommended the 2018 and 2019
ABCGs for many species based on the
best and most recent information
contained in the 2017 SAFE reports.
This recommendation resulted in an
ABC sum total for all BSAI groundfish
species in excess of 2 million mt for
both 2018 and 2019.

Based on increased fishing effort in
2017, the Council recommends final BS
pollock TACs increase by 4,483 mt in
2018 and increase by 23,142 mt in 2019
compared to the proposed 2018 and
2019 BS pollock TACs. In terms of
percentage, the largest increases in final
2018 TAGs relative to the proposed
2018 TACs were for BSAI “other
flatfish”” and BSAI sharks, while the
largest increases for 2019 also included
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sablefish. The 2018 increases were to
account for higher incidental catches of
these species in 2017. Other increases in
the final 2018 TACs relative to the
proposed 2018 TACs included sablefish,
Greenland turbot, Alaska plaice, BS
Pacific ocean perch, northern rockfish,
Central Aleutian and Western Aleutian
(CAI/WALI) blackspotted and rougheye
rockfish, shortraker rockfish, AI “other
rockfish,” Eastern Aleutian Islands and
Bering Sea (EAI/BS) Atka mackerel,
skates, and sculpins. The 2018 increases
were to account for higher interest in
directed fishing or higher anticipated
incidental catch needs.

Decreases in final 2018 TACs
compared to the proposed 2018 TACs
were for Bogoslof pollock, BS Pacific
cod, arrowtooth flounder, rock sole,
flathead sole, EAI Pacific ocean perch,
WALI Pacific ocean perch, BS/EAI

blackspotted and rougheye rockfish, BS
“other rockfish,” CAI Atka mackerel,

WALI Atka mackerel, squids, and

octopuses. As noted in the proposed
2018 and 2019 harvest specifications,

the BS Pacific cod ABC and TAC

proposed for 2018 and 2019 decreased

based on the final 2017 stock
assessment. The remaining 2018
decreases were to account for the

increases to the TAGs for the species
listed above and for the requirement not
to exceed the 2.0 million mt OY limit

on overall TAC in the BSAL

The changes to TACs between the
proposed and final harvest
specifications are based on the most

recent scientific and economic

information and are consistent with the
FMP, regulatory obligations, and harvest

strategy as described in the proposed
harvest specifications, including the

upper limit for OY of 2.0 million mt.
These changes are compared in Table

1A.

Table 1 lists the Council’s
recommended final 2018 OFL, ABC
TAC, initial TAC (ITAC), and CDQ
reserve allocations of the BSAI

’

groundfish species or species groups;

and Table 2 lists the Council’s
recommended final 2019 OFL, ABC

)

TAC, ITAC, and CDQ reserve allocations

of the BSAI groundfish species or

species groups. NMFS concurs in these

recommendations. These final 2018
2019 TAC recommendations for the
BSAI are within the OY range
established for the BSAI and do not
exceed the ABC for any species or

and

species group. The apportionment of

TAC amounts among fisheries and
seasons is discussed below.

TABLE 1—FINAL 2018 OVERFISHING LEVEL (OFL), ACCEPTABLE BIOLOGICAL CATCH (ABC), TOTAL ALLOWABLE CATCH
(TAC), INITIAL TAC (ITAC), AND CDQ RESERVE ALLOCATION OF GROUNDFISH IN THE BSAI 1
[Amounts are in metric tons]

2018
Species Area
OFL ABC TAC ITAC2 CcDQ3
Pollock? ..o BS . 4,797,000 2,592,000 1,364,341 1,227,907 136,434
Al e, 49,289 40,788 19,000 17,100 1,900
Bogoslof ............... 130,428 60,800 450 450 0
Pacific cod® .......cccocoeeiiiiiiieniieiieeeees | BS 238,000 201,000 188,136 168,005 20,131
..... 28,700 21,500 15,695 14,016 1,679
Sablefish ..o | BS 2,887 1,464 1,464 1,208 201
............ 3,917 1,988 1,988 1,615 335
Yellowfin sole ......ccccceeevcciveeeeeeeeccceen. | BSAL il 306,700 277,500 154,000 137,522 16,478
Greenland turbot .........cccccoeeeeevcennens | BSAI it 13,148 11,132 5,294 4,500 n/a
..... n/a 9,718 5,125 4,356 548
..... n/a 1,414 169 144 0
Arrowtooth flounder ..........cccccccceeeeeeees | BSAL il 76,757 65,932 13,621 11,578 1,457
Kamchatka flounder ...... BSAIl .. 11,347 9,737 5,000 4,250 0
Rock sole ........ccoeeeee. BSAIl .. 147,300 143,100 47,100 42,060 5,040
Flathead sole® . BSAI ..o 79,862 66,773 14,500 12,949 1,552
Alaska plaice .... BSAl .. 41,170 34,590 16,100 13,685 0
Other flatfish7 ............ e | BSAL i, 17,591 13,193 4,000 3,400 0
Pacific ocean perch .......ccccceeeieenens BSAI ..o 51,675 42,509 37,361 32,853 n/a
BS e n/a 11,861 11,861 10,082 0
EAl o, n/a 10,021 9,000 8,037 963
CAl o, n/a 7,787 7,500 6,698 803
WAI i, n/a 12,840 9,000 8,037 963
Northern rockfish ........ccccoceeviveinenen. BSAl ..o, 15,888 12,975 6,100 5,185 0
Blackspotted and Rougheye rock- | BSAl ..ot 749 613 225 191 0
fish 8.
BS/EAI ........c........ n/a 374 75 64 0
CAI/WAI ............... n/a 239 150 128 0
Shortraker rockfish ..........ccocoeiieinnnne BSAIl .. 666 499 150 128 0
Other rockfish © BSAIl .. 1,816 1,362 845 718 0
BS n/a 791 275 234 0
Al n/a 571 570 485 0
Atka mackerel .........cooccieiiiiiiinee BSAIl .. 108,600 92,000 71,000 63,403 7,597
BS/EAI ......cceeueee. n/a 36,820 36,500 32,595 3,906
CAl e, n/a 32,000 21,000 18,753 2,247
WAI e, n/a 23,180 13,500 12,056 1,445
SKateS oo BSAIl .. 46,668 39,082 27,000 22,950 0
Sculpins ... BSAIl .. 53,201 39,995 5,000 4,250 0
Sharks .... BSAl .. 689 517 180 153 0
Squids ....... . | BSAI i, 6,912 5,184 1,200 1,020 0
OCtOPUSES ...oveeeeeeeieeeeeieeeeeieeeeeee e BSAI ...ccoveeeieene 4,769 3,576 250 213 0
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TABLE 1—FINAL 2018 OVERFISHING LEVEL (OFL), ACCEPTABLE BIOLOGICAL CATCH (ABC), TOTAL ALLOWABLE CATCH
(TAC), INITIAL TAC (ITAC), AND CDQ RESERVE ALLOCATION OF GROUNDFISH IN THE BSAI '—Continued
[Amounts are in metric tons]

2018
Species Area
OFL ABC TAC ITAC2 cbhQs
TOtAl et | e 6,235,729 3,779,809 2,000,000 1,791,308 196,081

1These amounts apply to the entire BSAl management area unless otherwise specified. With the exception of pollock, and for the purpose of
these harvest specifications, the Bering Sea subarea (BS) includes the Bogoslof District.

2 Except for pollock, the portion of the sablefish TAC allocated to hook-and-line and pot gear, and Amendment 80 species, 15 percent of each
TAC is put into a non-specified reserve. The ITAC for these species is the remainder of the TAC after the subtraction of these reserves. For pol-
lock and Amendment 80 species, ITAC is the non-CDQ allocation of TAC (see footnotes 3 and 5).

3For the Amendment 80 species (Atka mackerel, flathead sole, rock sole, yellowfin sole, Pacific cod, and Aleutian Islands Pacific ocean
perch), 10.7 percent of the TAC is reserved for use by CDQ participants (see §§679.20(b)(1)(ii)(C) and 679.31). Twenty percent of the sablefish
TAC allocated to hook-and-line gear or pot gear, 7.5 percent of the sablefish TAC allocated to trawl gear, and 10.7 percent of the TACs for Ber-
ing Sea Greenland turbot and arrowtooth flounder are reserved for use by CDQ participants (see §679.20(b)(1)(ii)(B) and (D)). Aleutian Islands
Greenland turbot, “other flatfish,” Alaska plaice, Bering Sea Pacific ocean perch, northern rockfish, shortraker rockfish, blackspotted and
rougheye rockfish, “other rockfish,” skates, sculpins, sharks, squids, and octopuses are not allocated to the CDQ program.

4Under §679.20(a)(5)(i)(A), the annual BS pollock TAC, after subtracting first for the CDQ directed fishing allowance (10 percent) and second
for the incidental catch allowance (3.9 percent), is further allocated by sector for a pollock directed fishery as follows: inshore—50 percent; catch-
er/processor—40 percent; and motherships—10 percent. Under § 679.20(a)(5)(iii)(B)(2), the annual Al pollock TAC, after subtracting first for the
CDQ directed fishing allowance (10 percent) and second for the incidental catch allowance (2,400 mt), is allocated to the Aleut Corporation for a
pollock directed fishery.

5The BS Pacific cod TAC is set to account for the 6.4 percent of the BS ABC for the State of Alaska’s (State) guideline harvest level in State
waters of the BS. The Al Pacific cod TAC is set to account for the 27 percent of the Al ABC for the State guideline harvest level in State waters
of the Al.

6 “Flathead sole” includes Hippoglossoides elassodon (flathead sole) and Hippoglossoides robustus (Bering flounder).

7“Other flatfish” includes all flatfish species, except for halibut (a prohibited species), flathead sole, Greenland turbot, rock sole, yellowfin sole,
arrowtooth flounder, Kamchatka flounder, and Alaska plaice.

8“Rougheye rockfish” includes Sebastes aleutianus (rougheye) and Sebastes melanostictus (blackspotted).

9“Qther rockfish” includes all Sebastes and Sebastolobus species except for Pacific ocean perch, northern rockfish, shortraker rockfish, and
blackspotted and rougheye rockfish.

Note: Regulatory areas and districts are defined at §679.2 (BSAI = Bering Sea and Aleutian Islands Management Area, BS = Bering Sea sub-
area, Al = Aleutian Islands subarea, EAI = Eastern Aleutian district, CAl = Central Aleutian district, WAI = Western Aleutian district.)

TABLE 1A—COMPARISON OF FINAL 2018 AND 2019 WITH PROPOSED 2018 AND 2019

TOTAL ALLOWABLE CATCH IN THE BSAI
[Amounts are in metric tons]

2018 2018 er%g;?a e 2019 2019 er§2r11?a e
Species Area’ ZO]F%gnal proposed d|ff]$gir]10e pdifferencge ZOjF?AmeaI proposed dm}fcr)?g'ce pdifferenc%
TAC from TAC from
proposed proposed proposed proposed
Pollock ..o 1,364,341 1,359,858 4,483 0.3 1,383,000 1,359,858 23,142 1.7
19,000 19,000 0 0.0 19,000 19,000 0 0.0
450 500 -50 -10.0 500 500 0 0.0
Pacific cod .......ccooeeviiiiieenn 188,136 194,936 —-6,800 -35 159,120 194,936 —35,816 -18.4
15,695 15,695 0 0.0 15,695 15,695 0 0.0
Sablefish .....cccovvviiiiiiiies 1,464 1,274 190 14.9 2,061 1,274 787 61.8
1,988 1,735 253 14.6 2,798 1,735 1,063 61.3
Yellowfin sole .........cccccoveuene. 154,000 154,000 0 0.0 156,000 154,000 2,000 1.3
Greenland turbot .................. 5,125 4,375 750 171 5,125 4,375 750 171
169 125 44 35.2 169 125 44 35.2
Arrowtooth flounder .............. 13,621 14,000 -379 -27 14,000 14,000 0 0.0
Kamchatka flounder .. 5,000 5,000 0 0.0 5,000 5,000 0 0.0
Rock sole ............... 47,100 50,100 —-3,000 -6.0 49,100 50,100 —-1,000 -20
Flathead sole ..... 14,500 15,500 —1,000 -6.5 16,500 15,500 1,000 6.5
Alaska plaice .. 16,100 13,000 3,100 23.8 16,252 13,000 3,252 25.0
Other flatfish .......... 4,000 2,500 1,500 60.0 4,000 2,500 1,500 60.0
Pacific ocean perch .............. 11,861 11,000 861 7.8 11,499 11,000 499 45
9,000 9,900 —900 -9.1 9,715 9,900 -185 -1.9
7,500 7,500 0 0.0 7,549 7,500 49 0.7
9,000 12,000 —3,000 -25.0 9,117 12,000 —2,883 —24.0
Northern rockfish .................. 6,100 5,000 1,100 22.0 6,500 5,000 1,500 30.0
Blackspotted/Rougheye rock- 75 100 -25 —25.0 75 100 -25 —25.0
fish.
150 125 25 20.0 150 125 25 20.0
Shortraker rockfish ................ 150 125 25 20.0 150 125 25 20.0
Other rockfish ........cccceeuee. 275 325 -50 —-15.4 275 325 -50 —-15.4
570 550 20 3.6 570 550 20 3.6
Atka mackerel .........c.ccvennne 36,500 34,000 2,500 7.4 33,780 34,000 —220 -0.6
21,000 21,500 —500 -23 24,895 21,500 3,395 15.8
13,500 13,910 —410 -29 13,825 13,910 -85 -0.6
Skates .......ccoceveiiiiiiiiee, 27,000 26,000 1,000 3.8 27,000 26,000 1,000 3.8
Sculpins .. 5,000 4,500 500 111 5,000 4,500 500 111
Sharks ..... 180 125 55 44.0 180 125 55 44.0
SAUIAS e 1,200 1,342 —142 -10.6 1,200 1,342 —142 -10.6
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TABLE 1A—COMPARISON OF FINAL 2018 AND 2019 WITH PROPOSED 2018 AND 2019—Continued
TOTAL ALLOWABLE CATCH IN THE BSAI
[Amounts are in metric tons]
2018 2019
2018 2019
. 2018 - percentage . - percentage
Species Area’ 20]&8“' propoged d|ff]$(;(reTr]10e diffferencge 20]&8”' proposed d'ﬁ}?cr)?.r?ce diffferencge
TA rom rom
proposed proposed proposed proposed
OCtOPUSES ...ovenvvrrecreiirrennenn BSAI .....ccc... 250 400 -150 -375 200 400 —200 -50.0
Total .o BSAI .............. 2,000,000 2,000,000 0 0.0 2,000,000 2,000,000 0 0.0

1Bering Sea subarea (BS), Aleutian Islands subarea (Al), Bering Sea and Aleutian Islands management area (BSAI), Eastern Aleutian District (EAI), Central Aleu-
tian District (CAl), and Western Aleutian District (WAI).

TABLE 2—FINAL 2019 OVERFISHING LEVEL (OFL), ACCEPTABLE BIOLOGICAL CATCH (ABC), TOTAL ALLOWABLE CATCH

[Amounts are in metric tons]

(TAC), INITIAL TAC (ITAC), AND CDQ RESERVE ALLOCATION OF GROUNDFISH IN THE BSAI'

2019
Species Area
OFL ABC TAC ITAC2 cDQ?z
POlloCK 4 ..o 4,592,000 2,467,000 1,383,000 1,244,700 138,300
37,431 30,803 19,000 17,100 1,900
130,428 60,800 500 500 0
Pacific cod5 ......ccoooeeiiiiiiieeceeees 201,000 170,000 159,120 142,094 17,026
28,700 21,500 15,695 14,016 1,679
Sablefish .....ooovcvieeeieeeeeeeee e, 4,576 2,061 2,061 876 77
6,209 2,798 2,798 595 52
Yellowfin sole ......cccceeeeceeeiiieeecieene 295,600 267,500 156,000 139,308 16,692
Greenland turbot ........cccceevvieeeiiienen, 13,540 11,473 5,294 4,500 n/a
n/a 10,016 5,125 4,356 548
n/a 1,457 169 144 0
Arrowtooth flounder ..........ccccceeeeenie 75,084 64,494 14,000 11,900 1,498
Kamchatka flounder .... 12,022 10,317 5,000 4,250 0
Rock sole ................. 136,000 132,000 49,100 43,846 5,254
Flathead sole® .. 78,036 65,227 16,500 14,735 1,766
Alaska plaice ..... 38,800 32,700 16,252 13,814 0
Other flatfish7 .......... 17,591 13,193 4,000 3,400 0
Pacific ocean perch .......cccccoevciennnns 50,098 41,212 37,880 33,332 n/a
n/a 11,499 11,499 9,774 0
n/a 9,715 9,715 8,675 1,040
n/a 7,549 7,549 6,741 808
n/a 12,449 9,117 8,141 976
Northern rockfish ........c.cccoveeeiiinnnns 15,563 12,710 6,500 5,525 0
Blackspotted and Rougheye rock- | BSAIl .......ccccceeeene 829 678 225 191 0
fish8,
BS/EAI ................. n/a 414 75 64 0
CAI/WAI ............... n/a 264 150 128 0
Shortraker rockfish .........cccccccvveviinnns BSAI ...ccovveeieee 666 499 150 128 0
Other rockfish ® 1,816 1,362 845 718 0
n/a 791 275 234 0
n/a 571 570 485 0
Atka mackerel 97,200 84,400 72,500 64,743 7,758
n/a 33,780 33,780 30,166 3,614
n/a 29,350 24,895 22,231 2,664
n/a 21,270 13,825 12,346 1,479
Skates ... 44,202 36,957 27,000 22,950 0
Sculpins 53,201 39,995 5,000 4,250 0
Sharks ... 689 517 180 153 0
Squids ......... 6,912 5,184 1,200 1,020 0
Octopuses ... 4,769 3,576 200 170 0
1o ] = RO IS 5,942,962 3,578,956 2,000,000 1,788,813 195,373

1 These amounts apply to the entire BSAI management area unless otherwise specified. With the exception of pollock, and for the purpose of
these harvest specifications, the Bering Sea subarea (BS) includes the Bogoslof District.
2 Except for pollock, the portion of the sablefish TAC allocated to hook-and-line and pot gear, and Amendment 80 species, 15 percent of each
TAC is put into a non-specified reserve. The ITAC for these species is the remainder of the TAC after the subtraction of these reserves. For pol-
lock and Amendment 80 species, ITAC is the non-CDQ allocation of TAC (see footnotes 3 and 5).
3For the Amendment 80 species (Atka mackerel, flathead sole, rock sole, yellowfin sole, Pacific cod, and Aleutian Islands Pacific ocean
perch), 10.7 percent of the TAC is reserved for use by CDQ participants (see §§679.20(b)(1)(ii)(C) and 679.31). Twenty percent of the sablefish

TAC allocated to hook-and-line gear or pot gear, 7.5 percent of the sablefish TAC allocated to traw!

gear, and 10.7 percent of the TACs for Ber-

ing Sea Greenland turbot and arrowtooth flounder are reserved for use by CDQ participants (see §679.20(b)(1)(ii)(B) and (D)). Aleutian Islands
Greenland turbot, “other flatfish,” Alaska plaice, Bering Sea Pacific ocean perch, northern rockfish, shortraker rockfish, blackspotted and
rougheye rockfish, “other rockfish,” skates, sculpins, sharks, squids, and octopuses are not allocated to the CDQ program.
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4Under §679.20(a)(5)(i)(A), the annual BS pollock TAC, after subtracting first for the CDQ directed fishing allowance (10 percent) and second
for the incidental catch allowance (3.9 percent), is further allocated by sector for a pollock directed fishery as follows: inshore—50 percent; catch-
er/processor—40 percent; and motherships—10 percent. Under § 679.20(a)(5)(iii)(B)(2), the annual Al pollock TAC, after subtracting first for the
CDQ directed fishing allowance (10 percent) and second for the incidental catch allowance (2,400 mt), is allocated to the Aleut Corporation for a

pollock directed fishery.

5The BS Pacific cod TAC is set to account for the 6.4 percent of the BS ABC for the State of Alaska’s (State) guideline harvest level in State
waters of the BS. The Al Pacific cod TAC is set to account for the 27 percent of the Al ABC for the State guideline harvest level in State waters

of the Al.

6 “Flathead sole” includes Hippoglossoides elassodon (flathead sole) and Hippoglossoides robustus (Bering flounder).

7“Other flatfish” includes all flatfish species, except for halibut (a prohibited species), flathead sole, Greenland turbot, rock sole, yellowfin sole,
arrowtooth flounder, Kamchatka flounder, and Alaska plaice.

8 “Rougheye rockfish” includes Sebastes aleutianus (rougheye) and Sebastes melanostictus (blackspotted).

9 “Other rockfish” includes all Sebastes and Sebastolobus species except for Pacific ocean perch, northern rockfish, shortraker rockfish, and

blackspotted and rougheye rockfish.

Note: Regulatory areas and districts are defined at §679.2 (BSAI = Bering Sea and Aleutian Islands management area, BS = Bering Sea sub-
area, Al = Aleutian Islands subarea, EAl = Eastern Aleutian district, CAl = Central Aleutian district, WAl = Western Aleutian district.)

Groundfish Reserves and the Incidental
Catch Allowance (ICA) for Pollock, Atka
Mackerel, Flathead Sole, Rock Sole,
Yellowfin Sole, and Aleutian Islands
Pacific Ocean Perch

Section 679.20(b)(1)(i) requires NMFS
to reserve 15 percent of the TAC for
each target species, except for pollock,
hook-and-line and pot gear allocation of
sablefish, and Amendment 80 species,
in a non-specified reserve. Section
679.20(b)(1)(ii)(B) requires that NMFS
allocate 20 percent of the hook-and-line
or pot gear allocation of sablefish for the
fixed-gear sablefish CDQ reserve for
each subarea. Section 679.20(b)(1)(ii)(D)
requires that NMFS allocate 7.5 percent
of the trawl gear allocations of sablefish
in the BS and Al and 10.7 percent of the
Bering Sea Greenland turbot and
arrowtooth flounder TACs to the
respective CDQ reserves. Section
679.20(b)(1)(ii)(C) requires that NMFS
allocate 10.7 percent of the TAC for
Atka mackerel, Aleutian Islands Pacific
ocean perch, yellowfin sole, rock sole,
flathead sole, and Pacific cod to the
CDQ reserves. Sections
679.20(a)(5)(1)(A) and 679.31(a) also
require that 10 percent of the Bering Sea
pollock TAC be allocated to the pollock
CDQ directed fishing allowance (DFA).
Similarly, §§ 679.20(a)(5)(iii)(B)(2)(i)
and 679.31(a) require that 10 percent of
the Aleutian Islands TAC be allocated to
the pollock CDQ reserve. The entire
Bogoslof District pollock TAC is
allocated as an ICA pursuant to

§679.20(a)(5)(ii) because the Bogoslof
District is closed to directed fishing for
pollock by regulation
(§679.22(a)(7)(1)(B)). With the exception
of the hook-and-line or pot gear
sablefish CDQ reserve, the regulations
do not further apportion the CDQ
allocations by gear.

Pursuant to §679.20(a)(5)(1)(A)(1),
NMEF'S allocates a pollock ICA of 3.9
percent of the BS pollock TAC after
subtracting the 10 percent CDQ reserve.
This allowance is based on NMFS’
examination of the pollock incidental
catch, including the incidental catch by
CDQ vessels, in target fisheries other
than pollock from 2000 through 2017.
During this 18-year period, the pollock
incidental catch ranged from a low of
2.4 percent in 2006 to a high of 4.8
percent in 2014, with an 18-year average
of 3.3 percent. Pursuant to
§679.20(a)(5)(iii)(B)(2)(ii), NMFS
establishes a pollock ICA of 2,400 mt of
the AI TAC after subtracting the 10-
percent CDQ DFA. This allowance is
based on NMFS’ examination of the
pollock incidental catch, including the
incidental catch by CDQ vessels, in
target fisheries other than pollock from
2003 through 2017. During this 15-year
period, the incidental catch of pollock
ranged from a low of 5 percent in 2006
to a high of 17 percent in 2014, with a
15-year average of 8 percent.

Pursuant to § 679.20(a)(8) and (10),
NMFS allocates ICAs of 4,000 mt of
flathead sole, 6,000 mt of rock sole,

4,000 mt of yellowfin sole, 10 mt of WAI
Pacific ocean perch, 120 mt of CAI
Pacific ocean perch, 100 mt of EAI
Pacific ocean perch, 20 mt of WAI Atka
mackerel, 75 mt of CAI Atka mackerel,
and 800 mt of EAI and BS Atka
mackerel TAC after subtracting the 10.7
percent CDQ reserve. These ICA
allowances are based on NMFS’
examination of the incidental catch in
other target fisheries from 2003 through
2016.

The regulations do not designate the
remainder of the non-specified reserve
by species or species group. Any
amount of the reserve may be
apportioned to a target species that
contributed to the non-specified
reserves during the year, provided that
such apportionments are consistent
with §679.20(a)(3) and do not result in
overfishing (see § 679.20(b)(1)(i)). The
Regional Administrator has determined
that the ITACs specified for the species
listed in Table 1 need to be
supplemented from the non-specified
reserve because U.S. fishing vessels
have demonstrated the capacity to catch
the full TAC allocations. Therefore, in
accordance with §679.20(b)(3), NMFS is
apportioning the amounts shown in
Table 3 from the non-specified reserve
to increase the ITAC for shortraker
rockfish, blackspotted and rougheye
rockfish, “‘other rockfish,” sharks, and
octopuses by 15 percent of the TAC in
2018 and 2019.

TABLE 3—FINAL 2018 AND 2019 APPORTIONMENT OF NON—SPECIFIED RESERVES TO ITAC CATEGORIES

[Amounts are in metric tons]

: 2018 reserve 2018 final 2019 reserve 2019 final
Species-area or subarea 2018 ITAC amount ITAC 2019 ITAC amount ITAC

Shortraker rockfish-BSAI ...........cccccceeeee. 128 22 150 128 22 150
Rougheye rockfish-BS/EAI ...... 64 11 75 64 11 75
Rougheye rockfish-CAI/WAI 128 22 150 128 22 150
Other rockfish-Bering Sea subarea ......... 234 41 275 234 41 275
Other rockfish-Aleutian Islands subarea 485 85 570 485 85 570
Sharks ..cecccvieciecie e 153 27 180 153 27 180
OCEOPUSES ..ot 213 37 250 340 60 400

Total .ovieieeeeeee 1,405 245 1,650 1,532 268 1,800
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Allocation of Pollock TAC Under the
American Fisheries Act (AFA)

Section 679.20(a)(5)(i)(A) requires that
the BS pollock TAC be apportioned as
a DFA, after subtracting 10 percent for
the CDQ program and 3.9 percent for the
ICA, as follows: 50 percent to the
inshore sector, 40 percent to the
catcher/processor (C/P) sector, and 10
percent to the mothership sector. In the
BS, 45 percent of the DFA is allocated
to the A season (January 20—June 10),
and 55 percent of the DFA is allocated
to the B season (June 10—November 1)
(§§679.20(a)(5)(1)(B)(1) and
679.23(e)(2)). The Aleutian Islands
directed pollock fishery allocation to the
Aleut Corporation is the amount of
pollock TAC remaining in the Al after
subtracting 1,900 mt for the CDQ DFA
(10 percent) and 2,400 mt for the ICA
(§679.20(a)(5)(iii)(B)(2)). In the Al the
total A season apportionment of the
TAC (including the Al directed fishery
allocation, the CDQ allowance, and the
ICA) may equal up to 40 percent of the
ABC for Al pollock, and the remainder

of the TAC is allocated to the B season
(§679.20(a)(5)(iii)(B)(3)). Tables 4 and 5
list these 2018 and 2019 amounts.

Section 679.20(a)(5)(iii)(B)(6) sets
harvest limits for pollock in the A
season (January 20 to June 10) in Areas
543, 542, and 541 (see
§679.20(a)(5)(iii)(B)(6)). In Area 543, the
A season pollock harvest limit is no
more than 5 percent of the Aleutian
Islands pollock ABC. In Area 542, the A
season pollock harvest limit is no more
than 15 percent of the Aleutian Islands
pollock ABC. In Area 541, the A season
pollock harvest limit is no more than 30
percent of the Aleutian Islands pollock
ABC.

Section 679.20(a)(5)(i)(A)(4) also
includes several specific requirements
regarding BS pollock allocations. First,
it requires that 8.5 percent of the
pollock allocated to the C/P sector be
available for harvest by AFA catcher
vessels (CVs) with C/P sector
endorsements, unless the Regional
Administrator receives a cooperative
contract that allows the distribution of
harvest among AFA C/Ps and AFA CVs

in a manner agreed to by all members.
Second, AFA C/Ps not listed in the AFA
are limited to harvesting not more than
0.5 percent of the pollock allocated to
the C/P sector. Tables 4 and 5 list the
2018 and 2019 allocations of pollock
TAC. Tables 20 through 25 list the AFA
C/P and GV harvesting sideboard limits.
The tables for the pollock allocations to
the BS inshore pollock cooperatives and
open access sector will be posted on the
Alaska Region website at http://
alaskafisheries.noaa.gov.

Tables 4 and 5 also list seasonal
apportionments of pollock and harvest
limits within the Steller Sea Lion
Conservation Area (SCA). The harvest
within the SCA, as defined at
§679.22(a)(7)(vii), is limited to no more
than 28 percent of the annual pollock
DFA before 12:00 noon, April 1, as
provided in § 679.20(a)(5)(i)(C). The A
season pollock SCA harvest limit will be
apportioned to each sector in proportion
to each sector’s allocated percentage of
the DFA. Tables 4 and 5 list these 2018
and 2019 amounts by sector.

TABLE 4—FINAL 2018 ALLOCATIONS OF PoLLOCK TACS TO THE DIRECTED POLLOCK FISHERIES AND TO THE CDQ

DIRECTED FISHING ALLOWANCES (DFA) !

[Amounts are in metric tons]

2018 2018
2018 A season B season
Area and sector allocations

A season DFA SC,?}rTr:iat\;vest B season DFA

Bering Sea subarea TAC' ..... 1,364,341 n/a n/a n/a
CDQ DFA ..o 136,434 61,395 38,202 75,039
ICAT L 47,888 n/a n/a n/a
Total Bering Sea non-CDQ DFA .....o.oiiiiiieeeee e 1,180,019 531,008 330,405 649,010
AN [ =] o o ¢ RN 590,009 265,504 165,203 324,505
AFA Catcher/Processors? ... 472,007 212,403 132,162 259,604
Catch by C/Ps .............. 431,887 194,349 n/a 237,538
Catch by CVs3 ...... 40,121 18,054 n/a 22,066
Unlisted C/P LIMIt4 .....ooiiiiiiieiee et 2,360 1,062 n/a 1,298
AFA MOherships ......eeiiiiiie e s 118,002 53,101 33,041 64,901
Excessive Harvesting Limit5 ... 206,503 n/a n/a n/a
Excessive Processing Limité ..... 354,006 n/a n/a n/a
Aleutian Islands subarea ABC 40,788 n/a n/a n/a
Aleutian Islands subarea TAC T ......ccciv e e saee e 19,000 n/a n/a n/a
CDQ DFA ..ot 1,900 760 n/a 1,140
ICA .. 2,400 1,200 n/a 1,200
Aleut Corporation ... 14,700 14,355 n/a 345
Area harvest limit7 . n/a n/a n/a n/a
541 oiiiiis 12,236 n/a n/a n/a

542 ... 6,118 n/a n/a n/a

543 e, 2,039 n/a n/a n/a
B0gOSIOf DIStriCt ICAB ...t 450 n/a n/a n/a

1Pursuant to § 679.20(a)(5)(i)(A), the Bering Sea subarea pollock, after subtracting the CDQ DFA (10 percent) and the ICA (3.9 percent), is al-
located as a DFA as follows: Inshore sector—50 percent, catcher/processor sector (C/P)—40 percent, and mothership sector—10 percent. In the
Bering Sea subarea, 45 percent of the DFA is allocated to the A season (January 20—June 10) and 55 percent of the DFA is allocated to the B
season (June 10—November 1). Pursuant to § 679.20(a)(5)(iii)(B)(2)(/) through (ii)), the annual Aleutian Islands pollock TAC, after subtracting first
for the CDQ DFA (10 percent) and second for the ICA (2,400 mt), is allocated to the Aleut Corporation for a pollock directed fishery. In the Aleu-
tian Islands subarea, the A season is allocated up to 40 percent of the ABC, and the B season is allocated the remainder of the pollock directed

fishery.

2|n the Bering Sea subarea, pursuant to §679.20(a)(5)(i)(C), no more than 28 percent of each sector's annual DFA may be taken from the

SCA before noon, April 1.

3Pursuant to §679.20(a)(5)(i)(A)(4), 8.5 percent of the DFA allocated to listed catcher/processors shall be available for harvest only by AFA
catcher vessels with catcher/processor sector endorsements delivering to listed catcher/processors, unless there is a C/P sector cooperative con-

tract for the year.
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4 Pursuant to §679.20(a)(5)(i)(A)(4)(iii), the AFA unlisted catcher/processors are limited to harvesting not more than 0.5 percent of the catcher/

processors sector’s allocation of pollock.

pollock DFAs.

5Pursuant to §679.20(a)(5)(i)(A)(6), NMFS establishes an excessive harvesting share limit equal to 17.5 percent of the sum of the non-CDQ
(

6 Pursuant to §679.20(a)(5)(i)(A)(7), NMFS establishes an excessive processing share limit equal to 30.0 percent of the sum of the non-CDQ

pollock DFAs.

7Pursuant to §679.20(a)(5)(iii)(B)(6), NMFS establishes harvest limits for pollock in the A season in Area 541 of no more than 30 percent, in
Area 542 of no more than 15 percent, and in Area 543 of no more than 5 percent of the Aleutian Islands pollock ABC.
8 Pursuant to §679.22(a)(7)(i)(B), the Bogoslof District is closed to directed fishing for pollock. The amounts specified are for ICA only and are

not apportioned by season or sector.

Note: Seasonal or sector apportionments may not total precisely due to rounding.

TABLE 5—FINAL 2019 ALLOCATIONS OF PoLLOCK TACS TO THE DIRECTED POLLOCK FISHERIES AND TO THE CDQ
DIRECTED FISHING ALLOWANCES (DFA) 1
[Amounts are in metric tons]

2019 A season B 2019 ,
2019 season

Area and sector allocations A season DFA SCA harvest ———
limit2 B season DFA
Bering Sea subarea TAC T ... 1,383,000 n/a n/a n/a
(5@ I B T SRS 138,300 62,235 38,724 76,065
I A T e e e e e — e e e e e e —a—— e e e e e e anatarreaeeeeanarrreaas 48,543 n/a n/a n/a
Total Bering Sea non-CDQ DFA 1,196,157 538,271 334,924 657,886
AFA INShOre .....cccvvveeceeeeeeeeee. 598,078 269,135 167,462 328,943
AFA CatCher/ProCeSSOIS3 .......oiiiiiiiee e st eeee e eree et e e e e e e e e e ereee s 478,463 215,308 133,970 263,154
CatCh DY C/PS e 437,793 197,007 n/a 240,786
Catch by CVs3 ....... 40,669 18,301 n/a 22,368
Unlisted C/P Limit4 . 2,392 1,077 n/a 1,316
AFA MOhErshiPS ..cveeiiiiiie et 119,616 53,827 33,492 65,789
Excessive Harvesting Limit5 ........ccooiiiiiiiiiiee e 209,327 n/a n/a n/a
Excessive Processing Limité ...... 358,847 n/a n/a n/a
Aleutian Islands subarea ABC .... 30,803 n/a n/a n/a
19,000 n/a n/a n/a
1,900 760 n/a 1,140
2,400 1,200 n/a 1,200
14,700 10,361 n/a 4,339
n/a n/a n/a n/a
9,241 n/a n/a n/a
542 ... 4,620 n/a n/a n/a
543 e, 1,540 n/a n/a n/a
B0gOsIOf DIStriCt ICA B ... 500 n/a n/a n/a

1 Pursuant to §679.20(a)(5)(i)(A), the Bering Sea subarea pollock, after subtracting the CDQ DFA (10 percent) and the ICA (3.9 percent), is al-
located as a DFA as follows: inshore sector—50 percent, catcher/processor sector (C/P)—40 percent, and mothership sector—10 percent. In the
Bering Sea subarea, 45 percent of the DFA is allocated to the A season (January 20—June 10) and 55 percent of the DFA is allocated to the B
season (June 10-November 1). Pursuant to § 679.20(a)(5)(iii)(B)(2)(i) through (ii)), the annual Aleutian Islands pollock TAC, after subtracting first
for the CDQ DFA (10 percent) and second the ICA (2,400 mt), is allocated to the Aleut Corporation for a pollock directed fishery. In the Aleutian
Islands subarea, the A season is allocated up to 40 percent of the ABC, and the B season is allocated the remainder of the pollock directed fish-
ery.

2|n the Bering Sea subarea, pursuant to §679.20(a)(5)(i)(C), no more than 28 percent of each sector's annual DFA may be taken from the
SCA before noon, April 1.

3 Pursuant to §679.20(a)(5)(i)(A)(4), 8.5 percent of the DFA allocated to listed catcher/processors shall be available for harvest only by AFA
catcher vessels with catcher/processor sector endorsements delivering to listed catcher/processors, unless there is a C/P sector cooperative con-
tract for the year.

4Pursuant to §679.20(a)(5)(i)(A)(4)(iii), the AFA unlisted catcher/processors are limited to harvesting not more than 0.5 percent of the catcher/
processors sector’s allocation of pollock.

5Pursuant to §679.20(a)(5)(i)(A)(6), NMFS establishes an excessive harvesting share limit equal to 17.5 percent of the sum of the non-CDQ
pollock DFAs.

6 Pursuant to §679.20(a)(5)(i)(A)(7), NMFS establishes an excessive processing share limit equal to 30.0 percent of the sum of the non-CDQ
pollock DFAs.

7Pursuant to §679.20(a)(5)(iii)(B)(6), NMFS establishes harvest limits for pollock in the A season in Area 541 of no more than 30 percent, in
Area 542 of no more than 15 percent, and in Area 543 of no more than 5 percent of the Aleutian Islands pollock ABC.

8 Pursuant to §679.22(a)(7)(i)(B), the Bogoslof District is closed to directed fishing for pollock. The amounts specified are for ICA only and are
not apportioned by season or sector.

Note: Seasonal or sector apportionments may not total precisely due to rounding.

mackerel allocated to the Amendment
80 and BSAI trawl limited access sectors
is listed in Table 33 to 50 CFR part 679
and in § 679.91. Pursuant to
§679.20(a)(8)(i), up to 2 percent of the
EAI and the BS Atka mackerel ITAC
may be allocated to vessels using jig
gear. The percent of this allocation is
recommended annually by the Council

Allocation of the Atka Mackerel TACs

Section 679.20(a)(8) allocates the Atka
mackerel TACs to the Amendment 80
and BSAI trawl limited access sectors,
after subtracting the CDQ reserves, ICAs
for the BSAI trawl limited access sector
and non-trawl gear sector, and the jig
gear allocation (Tables 6 and 7). The
percentage of the ITAC for Atka

based on several criteria, including,
among other criteria, the anticipated
harvest capacity of the jig gear fleet. The
Council recommended, and NMFS
approves, a 0.5 percent allocation of the
Atka mackerel ITAC in the EAI and BS
to the jig gear sector in 2018 and 2019.

Section 679.20(a)(8)(ii)(A) apportions
the Atka mackerel TAC into two equal
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seasonal allowances. Section
679.23(e)(3) sets the first seasonal

allowance for directed fishing with
trawl gear from January 20 through June
10 (A season), and the second seasonal

allowance from June 10 through
December 31 (B season). Section

679.23(e)(4)(iii) applies Atka mackerel
seasons to CDQ Atka mackerel trawl
fishing. The ICA and jig gear allocations

are not apportioned by season.

Section 679.20(a)(8)(i1)(C)(1)(i) and (i)

limits Atka mackerel catch within

waters 0 nm to 20 nm of Steller sea lion
sites listed in Table 6 to 50 CFR part 679

and located west of 178° W longitude to
no more than 60 percent of the annual
TACGCs in Areas 542 and 543, and equally
divides the annual TAC between the A

and B seasons as defined at
§679.23(e)(3). Section

679.20(a)(8)(ii)(C)(2) requires that the
annual TAC in Area 543 will be no more
than 65 percent of the ABC in Area 543.
Section 679.20(a)(8)(ii)(D) requires that
any unharvested Atka mackerel A
season allowance that is added to the B
season be prohibited from being
harvested within waters 0 nm to 20 nm

of Steller sea lion sites listed in Table
6 to 50 CFR part 679 and located in
Areas 541, 542, and 543.

Tables 6 and 7 list these 2018 and

2019 Atka mackerel seasonal and area
allowances, and the sector allocations.

One Amendment 80 cooperative has
formed for the 2018 fishing year. The
2019 allocations for Atka mackerel
between Amendment 80 cooperatives
and the Amendment 80 limited access
sector will not be known until eligible
participants apply for participation in
the program by November 1, 2018.

TABLE 6—FINAL 2018 SEASONAL AND SPATIAL ALLOWANCES, GEAR SHARES, CDQ RESERVE, INCIDENTAL CATCH
ALLOWANCE, AND AMENDMENT 80 ALLOCATIONS OF THE BSAI ATKA MACKEREL TAC

[Amounts are in metric tons]

2018 allocation by area

Sector! Season234 Eastern Aleutian Central Aleutian Western Aleutian

District/Bering Sea District 5 District
TAC e 36,500 21,000 13,500
CDQ r€SEIVE ..ooeeveeeeiee et 3,906 2,247 1,445
1,953 1,124 722
n/a 674 433
1,953 1,124 722
n/a 674 433
Non-CDQ TAC ....ooeeiieeeeeeee e, 32,595 18,753 12,056
ICA e 800 75 20
JIgO 159 0 0
BSAI trawl limited access ...........cc......... 3,164 1,868 0
1,582 934 0
n/a 560 0
1,582 934 0
n/a 560 0
Amendment 80 SECtor .......ccccvveveeeerennnns 28,472 16,885 12,056
14,236 8,443 6,028
n/a 5,066 3,617
14,236 8,443 6,028
n/a 5,066 3,617

1 Section 679.20(a)(8)(ii) allocates the Atka mackerel TACs, after subtracting the CDQ reserves, jig gear allocation, and ICAs, to the Amend-
ment 80 and BSAI trawl limited access sectors. The allocation of the ITAC for Atka mackerel to the Amendment 80 and BSAI trawl limited ac-
cess sectors is established in Table 33 to 50 CFR part 679 and §679.91. The CDQ reserve is 10.7 percent of the TAC for use by CDQ partici-
pants (see §§679.20(b)(1)(ii)(C) and 679.31).

2 Sections 679.20(a)(8)(ii)(A) and 679.22(a) establish temporal and spatial limitations for the Atka mackerel fishery.

3The seasonal allowances of Atka mackerel are 50 percent in the A season and 50 percent in the B season.

4 Section 679.23(e)(3) authorizes directed fishing for Atka mackerel with trawl gear during the A season from January 20 to June 10 and the B

season from June 10 to December 31.

5Section 679.20(a)(8)(ii)(C)(7)(i) limits no more than 60 percent of the annual TACs in Areas 542 and 543 to be caught inside of Steller sea
lion critical habitat; section 679.20(a)(8)(ii)(C)(7)(ii) equally divides the annual TACs between the A and B seasons as defined at §679.23(e)(3);
and section 679.20(a)(8)(ii)(C)(2) requires the TAC in Area 543 shall be no more than 65 percent of ABC in Area 543.
6 Section 679.20(a)(8)(i) requires that up to 2 percent of the Eastern Aleutian District and the Bering Sea subarea TAC be allocated to jig gear
after subtracting the CDQ reserve and the ICA. NMFS set the amount of this allocation for 2018 at 0.5 percent. The jig gear allocation is not ap-

portioned by season.

Note: Seasonal or sector apportionments may not total precisely due to rounding.

TABLE 7—FINAL 2019 SEASONAL AND SPATIAL ALLOWANCES, GEAR SHARES, CDQ RESERVE, INCIDENTAL CATCH
ALLOWANCE, AND AMENDMENT 80 ALLOCATION OF THE BSAI ATKA MACKEREL TAC
[Amounts are in metric tons]

Sector?

Season234

2019 allocation by area

Eastern Aleutian

Central Aleutian

Western Aleutian

Dlstrlsc;/fserlng District5 District>
TAC e 33,780 24,895 13,825
CDQ reserve 3,614 2,664 1,479
1,807 1,332 740
Critical Habitat ...........ccccoveeeiiieiiiieecns n/a 799 444
B o 1,807 1,332 740
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TABLE 7—FINAL 2019 SEASONAL AND SPATIAL ALLOWANCES, GEAR SHARES, CDQ RESERVE, INCIDENTAL CATCH
ALLOWANCE, AND AMENDMENT 80 ALLOCATION OF THE BSAI ATKA MACKEREL TAC—Continued

[Amounts are in metric tons]

2019 allocation by area
Sector? Season234 Eastern Aleutian " ’
District/Bering Cengiasltﬁ\clfgtlan Wesgeirsqraltesutlan
Seas
n/a 799 444
NoN-CDQ TAC .....ooeeeeeeeeeeeeeee e 30,166 22,231 12,346
ICA 800 75 20
Jig® 147 0 0
BSAI trawl limited access ..........ccc.u....... 2,922 2,216 0
1,461 1,108 0
n/a 665 0
1,461 1,108 0
n/a 665 0
Amendment 80 sectors” .........cccceeeeenne 26,297 20,016 12,346
13,148 10,008 6,173
n/a 6,005 3,704
13,148 10,008 6,173
n/a 6,005 3,704

1Section 679.20(a)(8)(ii) allocates the Atka mackerel TACs, after subtracting the CDQ reserves, jig gear allocation, and ICAs, to the Amend-
ment 80 and BSAI trawl limited access sectors. The allocation of the ITAC for Atka mackerel to the Amendment 80 and BSAI trawl limited ac-
cess sectors is established in Table 33 to 50 CFR part 679 and §679.91. The CDQ reserve is 10.7 percent of the TAC for use by CDQ partici-
pants (see §§679.20(b)(1)(ii)(C) and 679.31).

2 Sections 679.20(a)(8)(ii)(A) and 679.22(a) establish temporal and spatial limitations for the Atka mackerel fishery.

3The seasonal allowances of Atka mackerel are 50 percent in the A season and 50 percent in the B season.

4 Section 679.23(e)(3) authorizes directed fishing for Atka mackerel with trawl gear during the A season from January 20 to June 10 and the B
season from June 10 to December 31.

5Section 679.20(a)(8)(ii)(C)(7)(i) limits no more than 60 percent of the annual TACs in Areas 542 and 543 to be caught inside of Steller sea
lion critical habitat; section 679.20(a)(8)(ii)(C)(7)(ii) equally divides the annual TACs between the A and B seasons as defined at §679.23(e)(3);
and section 679.20 (a)(8)(ii)(C)(2) requires the TAC in Area 543 shall be no more than 65 percent of ABC in Area 543.

6 Section 679.20(a)(8)(i) requires that up to 2 percent of the Eastern Aleutian District and the Bering Sea subarea TAC be allocated to jig gear
after subtracting the CDQ reserve and the ICA. NMFS set the amount of this allocation for 2019 at 0.5 percent. The jig gear allocation is not ap-

portioned by season.

7The 2019 allocations for Atka mackerel between Amendment 80 cooperatives and the Amendment 80 limited access sector will not be known
until eligible participants apply for participation in the program by November 1, 2018. NMFS will post 2019 Amendment 80 allocations when they

become available in December 2018.

Note: Seasonal or sector apportionments may not total precisely due to rounding.

Allocation of the Pacific Cod TAC

The Council separated Bering Sea and
Aleutian Islands subarea OFLs, ABCs,
and TACGCs for Pacific cod in 2014 (79 FR
12108, March 4, 2014). Section
679.20(b)(1)(ii)(C) allocates 10.7 percent
of the Bering Sea TAC and Aleutian
Islands TAC to the CDQQ program. After
CDQ allocations have been deducted
from the respective Bering Sea and
Aleutian Islands Pacific cod TACs, the
remaining Bering Sea and Aleutian
Islands Pacific cod TACs are combined
for calculating further BSAI Pacific cod
sector allocations. If the non-CDQ
Pacific cod TAC is or will be reached in
either the Bering Sea or the Aleutian
Islands subareas, NMFS will prohibit
non-CDQ directed fishing for Pacific cod
in that subarea as provided in
§679.20(d)(1)(iii).

Section 679.20(a)(7)(i) and (ii)
allocates to the non-CDQ sectors the
Pacific cod TAC in the combined BSAI
TAC, after subtracting 10.7 percent for
the CDQ program, as follows: 1.4
percent to vessels using jig gear; 2.0
percent to hook-and-line or pot CVs less
than 60 ft (18.3 m) length overall (LOA);

0.2 percent to hook-and-line CVs greater
than or equal to 60 ft (18.3 m) LOA; 48.7
percent to hook-and-line C/Ps; 8.4
percent to pot CVs greater than or equal
to 60 ft (18.3 m) LOA; 1.5 percent to pot
C/Ps; 2.3 percent to AFA trawl C/Ps;
13.4 percent to Amendment 80 sector;
and 22.1 percent to trawl CVs. The ICA
for the hook-and-line and pot sectors
will be deducted from the aggregate
portion of Pacific cod TAC allocated to
the hook-and-line and pot sectors. For
2018 and 2019, the Regional
Administrator establishes an ICA of 400
mt based on anticipated incidental catch
by these sectors in other fisheries.

The ITAC allocation of Pacific cod to
the Amendment 80 sector is established
in Table 33 to 50 CFR part 679 and
§679.91. One Amendment 80
cooperative has formed for the 2018
fishing year. The 2019 allocations for
Amendment 80 species between
Amendment 80 cooperatives and the
Amendment 80 limited access sector
will not be known until eligible
participants apply for participation in
the program by November 1, 2018.

The Pacific cod ITAC is apportioned
into seasonal allowances to disperse the
Pacific cod fisheries over the fishing
year (see §§679.20(a)(7)(i)(B),
679.20(a)(7)(iv)(A), and 679.23(e)(5)). In
accordance with §679.20(a)(7)(iv)(B)
and (C), any unused portion of a
seasonal Pacific cod allowance for any
sector, except the jig sector, will become
available at the beginning of that
sector’s next seasonal allowance.

Section 679.20(a)(7)(vii) requires the
Regional Administrator to establish an
Area 543 Pacific cod harvest limit based
on Pacific cod abundance in Area 543.
Based on the 2017 stock assessment, the
Regional Administrator determined the
Area 543 Pacific cod harvest limit to be
25.6 percent of the Aleutian Islands
Pacific cod TAC for 2018 and 2019.
NMFS will first subtract the State GHL
Pacific cod amount from the Aleutian
Islands Pacific cod ABC. Then NMFS
will determine the harvest limit in Area
543 by multiplying the percentage of
Pacific cod estimated in Area 543 by the
remaining ABC for Aleutian Islands
Pacific cod. Based on these calculations,
the Area 543 harvest limit is 4,018 mt.
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Section 679.20(a)(7)(viii) requires
specification of annual Pacific cod
allocations for the Aleutian Islands non-
CDQ ICA, non-CDQ DFA, CV Harvest
Set-Aside, and Unrestricted Fishery, as
well as the Bering Sea Trawl CV A-
Season Sector Limitation. The CV
Harvest Set-Aside is a portion of the Al
Pacific cod TAC that is available for
harvest by catcher vessels directed
fishing for AI Pacific cod and delivering
their catch for processing to an Al
shoreside processor. The CV Harvest
Set-Aside will be effective in a fishing
year if certain notification and
performance requirements are met.
First, in accordance with
§679.20(a)(7)(viii)(D), NMFS must
receive timely and complete notification
of intent to process Al Pacific cod from
either the City Manager of the City of
Adak or the City Administrator for Atka

prior to the start of that fishing year.
Second, if the performance requirement
in § 679.20(a)(7)(viii)(E)(4), which
requires a set amount of the Aleutian
Islands CV Harvest Set-Aside to be
landed at Aleutian Islands shoreplants
on or before February 28, 2018, is not
met during that fishing year, then the
Aleutian Islands CV Harvest Set-Aside
is lifted and the Bering Sea Trawl CV A-
Season Sector Limitation is suspended
for the remainder of that fishing year.
For 2018, NMFS received prior to
October 31, 2017, timely and complete
notice from the City of Adak indicating
an intent to process Al Pacific cod in
2018. Accordingly, the harvest limits in
Table 9a will be in effect in 2018,
subject to the requirements outlined in
§679.20(a)(7)(viii)(E)(4): If less than
1,000 mt of the Aleutian Islands CV
Harvest Set-Aside is landed at Aleutian

Islands shoreplants on or before
February 28, 2018, then for the
remainder of the year the Aleutian
Islands CV Harvest Set-Aside is lifted
and the Bering Sea Trawl CV A-Season
Sector Limitation is suspended. If the
entire Aleutian Islands CV Harvest Set-
Aside is fully harvested and delivered to
Aleutian Islands shoreplants before
March 15, 2018, then the Bering Sea
Trawl CV A-Season Sector Limitation
will be suspended for the remainder of
the fishing year.

The CDQ and non-CDQ seasonal
allowances by gear based on the 2018
and 2019 Pacific cod TACs are listed in
Tables 8 and 9, and are based on the
sector allocation percentages and
seasonal allowances for Pacific cod set
forth at §679.20(a)(7)(i)(B) and
(a)(7)(iv)(A); and the seasons for Pacific
cod set forth at §679.23(e)(5).

TABLE 8—FINAL 2018 GEAR SHARES AND SEASONAL ALLOWANCES OF THE BSAI PAcIFiIc Cob TAC

[Amounts are in metric tons]

2018 share of 2018 seasonal apportionment
Gear sector Percent gear sector zgégtgr?gteaf)f PP
total Seasons Amount
BS TAC ..... n/a 188,136 N/A | N/ i n/a
BS CDQ .....ccceeueeee. n/a 20,131 n/a | see §679.20(a)(7)(i)(B) ..---oeeeerirerenns n/a
BS non-CDQ TAC .. n/a 168,005 N/A | N8 oo n/a
Al TAC ....cooeeeeeee n/a 15,695 N/A | N8 oo n/a
Al CDQ ...ccovvvernene n/a 1,679 n/a | see §679.20(a)(7)(i)(B) ..cerveereeerunen n/a
Al non-CDQ TAC .....ccocvvevcvveeenes n/a 14,016 0= U o V- N n/a
Western Aleutian Island Limit ........... n/a 4,018 n/a n/a
Total BSAI non-CDQ TAC " .............. 100 182,021 n/a n/a
Total hook-and-line/pot gear ... 60.8 110,669 n/a n/a
Hook-and-line/pot ICA2 .................... n/a 400 n/a n/a
Hook-and-line/pot sub-total ............... n/a 110,269 N/ | N/@ i n/a
Hook-and-line catcher/processor ...... 48.7 n/a 88,324 | Jan 1—Jun 10 45,045
Jun 10-Dec 31 43,279
Hook-and-line catcher vessel >60 ft 0.2 n/a 363 | Jan 1-Jun 10 ..cccooiiiiiiieeeeeen 185
LOA.
Jun 10-Dec 31 ..o 178
Pot catcher/processor .........ccccoeeueeenn. 15 n/a 2,720 | Jan 1-Jun 10 1,387
Sept 1-Dec 31 ... 1,333
Pot catcher vessel >60 ft LOA .......... 8.4 n/a 15,235 | Jan 1-Jun 10 7,770
Sept 1-Dec 31 7,465
Catcher vessel <60 ft LOA using 2 n/a 3,627 | N/A i n/a
hook-and-line or pot gear.
Trawl catcher vessel ........cccccceeeunnneen 22.1 40,227 n/a | Jan 20-Apr 1 29,768
Apr 1=Jun 10 4,425
Jun 10-Nov 1 .. 6,034
AFA trawl catcher/processor ............. 23 4,186 n/a | Jan 20-Apr 1 ... 3,140
Apr 1-Jun 10 ... 1,047
Jun 10-Nov 1 .. 0
Amendment 80 .......cccoeceeeeeiiiieeiieeenne 13.4 24,391 n/a | Jan 20-Apr 1 ... 18,293
Apr 1=Jun 10 6,098
Jun 10-Nov 1 s 0
JIg e 1.4 2,548 n/a | Jan 1-Apr 30 1,529
Apr 30-Aug 31 ..o 510
Aug 31-Dec 31 ..o 510

1The gear shares and seasonal allowances for BSAI Pacific cod TAC are based on the sum of the BS and Al Pacific cod TACs, after the sub-
traction of CDQ. If the TAC for Pacific cod in either the Al or BS is reached, then directed fishing for Pacific cod in that subarea may be prohib-

ited, even if a BSAI allowance remains.

2The ICA for the hook-and-line and pot sectors will be deducted from the aggregate portion of Pacific cod TAC allocated to the hook-and-line
and pot sectors. The Regional Administrator approves an ICA of 400 mt for 2018 based on anticipated incidental catch in these fisheries.
Note: Seasonal or sector apportionments may not total precisely due to rounding.
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TABLE 9—FINAL 2019 GEAR SHARES AND SEASONAL ALLOWANCES OF THE BSAI PAcIFic Cob TAC
[Amounts are in metric tons]

2019 share of 2019 seasonal apportionment
Gear sector Percent gear sector zgégtﬁr?éfaf’f PP
total Seasons Amount
BS TAC n/a 159,120 N/A | N8 oo n/a
BS CDQ n/a 17,026 n/a | see §679.20(a)(7)(i)(B) n/a
BS non-CDQ TAC ....ccoeeeeveeieeeeee. n/a 142,094 n/a | n/a n/a
AL TAC e n/a 15,695 n/a | n/a n/a
AILCDQ ....ccoeevenn n/a 1,679 n/a | see §679.20(a)(7)(i)(B) n/a
Al non-CDQ TAC n/a 14,016 n/a | n/a n/a
Western Aleutian Island Limit ........... n/a 4,018 n/a | n/a n/a
Total BSAI non-CDQ TAC ' .............. n/a 156,110 n/a | n/a n/a
Total hook-and-line/pot gear ............. 60.8 94,915 n/a | n/a n/a
Hook-and-line/pot ICAZ2 ........ n/a 400 n/a | see §679.20(a)(7)(ii)(B) n/a
Hook-and-line/pot sub-total ............... n/a 94,515 N/A | N8 oo n/a
Hook-and-line catcher/processor ...... 48.7 n/a 75,705 | Jan 1=Jun 10 ......cccoeeeeeeiiiiieeeeen, 38,610
Jun 10-Dec 31 ... 37,095
Hook-and-line catcher vessel >60 ft 0.2 n/a 311 [Jan 1=Jun 10 ..covevciieeieeeeeee, 159
LOA.
Jun 10-Dec 31 ..o, 152
Pot catcher/processor .........ccceeeueene 1.5 n/a 2,332 | Jan 1—Jun 10 1,189
Sept 1-Dec 31 ... 1,143
Pot catcher vessel 260 ft LOA .......... 8.4 n/a 13,058 | Jan 1-Jun 10 6,660
Sept 1-DeC 31 .vveviiiieeeeeeeeees 6,398
Catcher vessel <60 ft LOA using 2 n/a 3,109 | N/A i n/a
hook-and-line or pot gear.
Trawl catcher vessel .......cccceeeeeennnnn. 221 34,500 n/a | Jan 20—Apr 1 ......ccccovvieiinniiereeen. 25,530
Apr 1=Jun 10 .o 3,795
Jun 10-Nov 1 .. 5,175
AFA trawl catcher/processor ............. 2.3 3,591 n/a | Jan 20-Apr 1 ... 2,693
Apr 1=Jun 10 ..o 898
Jun 10-Nov 1 e, 0
Amendment 80 .........oceeciiiieeeeiiiiiines 13.4 20,919 n/a | Jan 20-Apr 1 ... 15,689
Apr 1=Jun 10 ... 5,230
Jun 10-Dec 31 0
JIg e 1.4 2,186 n/a | Jan 1=Apr 30 ....ccccocvvvieeeiiee e 1,311
Apr 30-Aug 31 ... 437
Aug 31-Dec 31 437

1The gear shares and seasonal allowances for BSAI Pacific cod TAC are based on the sum of the BS and Al Pacific cod TACs, after the sub-
traction of CDQ. If the TAC for Pacific cod in either the Al or BS is reached, then directed fishing for Pacific cod in that subarea may be prohib-
ited, even if a BSAI allowance remains.

2The ICA for the hook-and-line and pot sectors will be deducted from the aggregate portion of Pacific cod TAC allocated to the hook-and-line
and pot sectors. The Regional Administrator approves an ICA of 400 mt for 2019 based on anticipated incidental catch in these fisheries.

Note: Seasonal or sector apportionments may not total precisely due to rounding.

TABLE 9A—2018 AND 2019 BSAI A-SEASON PACIFIC COD ALLOCATIONS AND LIMITS IF THE NOTIFICATION AND
PERFORMANCE REQUIREMENTS IN § 679.20(a)(7)(viii) ARE MET

2018 and 2019 Allocations under Aleutian Islands CV Harvest Set-Aside ATrr?tL;nt
P I Te T O I L I 1 RN 14,016
S PSS 2,500
AL D A ettt et e e eteeeeetteeeaitteeeateeeeatteeeeatteeeeateteasateeeaateteeateeeaateeeaaseeeeaaseteeasteeeeasteeeaateeeeaseeeeareeeaateeeeareeann 11,516
BS non-CDQ TAC ...ccovveeeeeeieeeees 168,005
BSAI Trawl CV A-Season Allocation 29,768
BSAI Trawl CV A-Season Allocation minus Sector LIMItation 1 ...........oooiiiiiiiiii e e e et e e eree e e enee e e nnneeeeneeeennes 24,768
BS Trawl CV A-Season SeCtOr LIMITAtION ...........ooouiiiiiiii ettt e et e et e e e ar e e e tte e e etteeeebaeeesaseeesesseeeasesesanbeeesasseeeannees 5,000
Al CV Harvest Set-Aside 2 5,000
P IO g1 =T g T Yol ] =T YA TP 6,516

1This is the amount of the BSAI trawl CV A-season allocation that may be harvested in the Bering Sea prior to March 21, 2018, unless the BS
Trawl CV A-Season Sector Limitation is suspended for the remainder of the fishing year because the performance requirements pursuant to
§679.20(a)(7)(viii)(E) were not met.

2Prior to March 15, 2018, only catcher vessels that deliver their catch of Al Pacific cod to Al shoreplants for processing may directed fish for
that portion of the Al Pacific cod non-CDQ DFA that is specified as the Al CV Harvest Set—Aside, unless lifted because the performance require-
ments pursuant to §679.20(a)(7)(viii)(E) were not met.

3 Prior to March 15, 2018, vessels otherwise authorized to directed fish for Pacific cod in the Al may directed fish for that portion of the Al Pa-
cific cod non-CDQ DFA that is specified as the Al Unrestricted Fishery.
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Sablefish Gear Allocation

Section 679.20(a)(4)(iii) and (iv)
require allocation of the sablefish TAC
for the Bering Sea and Aleutian Islands
subareas between trawl and hook-and-
line or pot gear sectors. Gear allocations
of the TAC for the BS are 50 percent for
trawl gear and 50 percent for hook-and-
line or pot gear. Gear allocations of the
TAC for the Al are 25 percent for trawl
gear and 75 percent for hook-and-line or
pot gear. Section 679.20(b)(1)(ii)(B)
requires NMFS to apportion 20 percent

of the hook-and-line or pot gear
allocation of sablefish to the CDQ
reserve for each subarea. Also,
§679.20(b)(1)(ii)(D)(1) requires that 7.5
percent of the trawl gear allocation of
sablefish from the non-specified
reserves, established under
§679.20(b)(1)(i), be assigned to the CDQ
reserve. The Council recommended that
only trawl sablefish TAC be established
biennially. The harvest specifications
for the hook-and-line gear or pot gear
sablefish Individual Fishing Quota (IFQ)
fisheries are limited to the 2018 fishing

year to ensure those fisheries are
conducted concurrently with the halibut
IFQ fishery. Concurrent sablefish and
halibut IFQ fisheries reduce the
potential for discards of halibut and
sablefish in those fisheries. The
sablefish IFQ fisheries remain closed at
the beginning of each fishing year until
the final harvest specifications for the
sablefish IFQ fisheries are in effect.
Table 10 lists the 2018 and 2019 gear
allocations of the sablefish TAC and
CDQ reserve amounts.

TABLE 10—FINAL 2018 AND 2019 GEAR SHARES AND CDQ RESERVE OF BSAI SABLEFISH TACS

[Amounts are in metric tons]

Percent of 2018 Share of 2018 CDQ 2019 Share of 2019 CDQ
Subarea and gear TAC TAC 2018 ITAC reserve TAC 2019 ITAC reserve
Bering Sea:
Trawl ! .. 50 732 622 55 1,031 876 77
Hook-and-line/pot
gear2 ... 50 732 586 146 n/a n/a n/a
Total ..o 100 1,464 1,208 201 1,031 876 77
Aleutian Islands:
Trawl ! .. 25 497 422 37 700 595 52
Hook-and-line/pot
gear2 ... 75 1,491 1,193 298 n/a n/a n/a
Total ...ccoveueeee 100 1,988 1,615 335 700 595 52

1Except for the sablefish hook-and-line and pot gear allocation, 15 percent of TAC is apportioned to the non-specific reserve
(§679.20(b)(1)(i)). The ITAC is the remainder of the TAC after the subtracting these reserves.
2For the portion of the sablefish TAC allocated to vessels using hook-and-line or pot gear, 20 percent of the allocated TAC is reserved for use
by CDQ participants (§679.20(b)(1)(ii)(B)). The Council recommended that specifications for the hook-and-line gear sablefish IFQ fisheries be

limited to one year.

Note: Sector apportionments may not total precisely due to rounding.

Allocation of the Aleutian Islands
Pacific Ocean Perch, and BSAI Flathead
Sole, Rock Sole, and Yellowfin Sole
TACs

Section 679.20(a)(10)(i) and (ii)
require that NMFS allocate Aleutian
Islands Pacific ocean perch, and BSAI
flathead sole, rock sole, and yellowfin
sole ITAC between the Amendment 80
sector and the BSAI trawl limited access
sector, after subtracting 10.7 percent for

the CDQ reserve and an ICA for the
BSAI trawl] limited access sector and
vessels using non-trawl gear. The
allocation of the ITAC for Aleutian
Islands Pacific ocean perch, and BSAI
flathead sole, rock sole, and yellowfin
sole to the Amendment 80 sector is
established in accordance with Tables
33 and 34 to 50 CFR part 679 and
§679.91.

One Amendment 80 cooperative has
formed for the 2018 fishing year. The

2019 allocations for Amendment 80
species between Amendment 80
cooperatives and the Amendment 80
limited access sector will not be known
until eligible participants apply for
participation in the program by
November 1, 2018. Tables 11 and 12 list
the 2018 and 2019 allocations of the
Aleutian Islands Pacific ocean perch,
and BSAI flathead sole, rock sole, and
yellowfin sole TACs.

TABLE 11—FINAL 2018 COMMUNITY DEVELOPMENT QUOTA (CDQ) RESERVES, INCIDENTAL CATCH AMOUNTS (ICAS), AND
AMENDMENT 80 ALLOCATIONS OF THE ALEUTIAN ISLANDS PACIFIC OCEAN PERCH, AND BSAI FLATHEAD SOLE, ROCK
SOLE, AND YELLOWFIN SOLE TACS

[Amounts are in metric tons]

Pacific ocean perch Flathead sole Rock sole Yellowfin sole

Sector Eastern Central Western

Aleutian Aleutian Aleutian BSAI BSAI BSAI

District District District
TAC e 9,000 7,500 9,000 14,500 47,100 154,000
cDhQ 963 803 963 1,652 5,040 16,478
ICA e 100 120 10 4,000 6,000 4,000
BSAI trawl limited access .... 794 658 161 0 0 18,351
Amendment 80 ......ccccoeviiiiieiiieeee e, 7,143 5,920 7,866 8,949 36,060 115,171

Note: Sector apportionments may not total precisely due to rounding.
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TABLE 12—FINAL 2019 COMMUNITY DEVELOPMENT QUOTA (CDQ) RESERVES, INCIDENTAL CATCH AMOUNTS (ICAS), AND
AMENDMENT 80 ALLOCATIONS OF THE ALEUTIAN ISLANDS PACIFIC OCEAN PERCH, AND BSAI FLATHEAD SOLE, ROCK
SOLE, AND YELLOWFIN SOLE TACS

[Amounts are in metric tons]

Pacific ocean perch Flathead sole Rock sole Yellowfin sole
Sector Eastern Central Western
Aleutian Aleutian Aleutian BSAI BSAI BSAI
District District District
9,715 7,549 9,117 16,500 49,100 156,000
1,040 808 976 1,766 5,254 16,692
100 120 10 4,000 6,000 4,000
858 662 163 0 0 19,065
7,718 5,959 7,969 10,735 37,846 116,243

1The 2019 allocations for Amendment 80 species between Amendment 80 cooperatives and the Amendment 80 limited access sector will not
be known until eligible participants apply for participation in the program by November 1, 2018. NMFS will publish 2019 Amendment 80 alloca-
tions when they become available in December 2018.

Note: Sector apportionments may not total precisely due to rounding.

Section 679.2 defines the ABC surplus
for flathead sole, rock sole, and
yellowfin sole as the difference between
the annual ABC and TAC for each
species. Section 679.20(b)(1)(iii)
establishes ABC reserves for flathead
sole, rock sole, and yellowfin sole. The
ABC surpluses and the ABC reserves are
necessary to mitigate the operational
variability, environmental conditions,
and economic factors that may constrain
the CDQ groups and the Amendment 80
cooperatives from achieving, on a

continuing basis, the optimum yield in
the BSAI groundfish fisheries. NMFS,
after consultation with the Council, may
set the ABC reserve at or below the ABC
surplus for each species thus
maintaining the TAC below ABC limits.
An amount equal to 10.7 percent of the
ABC reserves will be allocated as CDQ
ABC reserves for flathead sole, rock
sole, and yellowfin sole. Section
679.31(b)(4) establishes the annual
allocations of CDQ ABC reserves among
the CDQ groups. The Amendment 80

ABC reserves shall be the ABC reserves
minus the CDQ ABC reserves. Section
679.91(i)(2) establishes each
Amendment 80 cooperative ABC reserve
to be the ratio of each cooperatives’
quota share units and the total
Amendment 80 quota share units,
multiplied by the Amendment 80 ABC
reserve for each respective species.
Table 13 lists the 2018 and 2019 ABC
surplus and ABC reserves for BSAI
flathead sole, rock sole, and yellowfin
sole.

TABLE 13—FINAL 2018 AND 2019 ABC SuRPLUS, ABC RESERVES, COMMUNITY DEVELOPMENT QUOTA (CDQ) ABC
RESERVES, AND AMENDMENT 80 ABC RESERVES IN THE BSAI FOR FLATHEAD SOLE, ROCK SOLE, AND YELLOWFIN SOLE

[Amounts are in metric tons]

Sector 2018 2018 2018 20191 20191 20191

flathead sole rock sole yellowfin sole flathead sole rock sole yellowfin sole
ABC ......... 66,773 143,100 277,500 65,227 132,000 267,500
TAC ..coeiene 14,500 47,100 154,000 16,500 49,100 156,000
ABC surplus ... 52,273 96,000 123,500 48,727 82,900 111,500
ABC reserve ............. 52,273 96,000 123,500 48,727 82,900 111,500
CDQ ABC reserve ........ccccc...... 5,593 10,272 13,215 5,214 8,870 11,931
Amendment 80 ABC reserve ................... 46,680 85,728 110,286 43,513 74,030 99,570

1The 2019 allocations for Amendment 80 species between Amendment 80 cooperatives and the Amendment 80 limited access sector will not
be known until eligible participants apply for participation in the program by November 1, 2018.

PSC Limits for Halibut, Salmon, Crab,
and Herring

Section 679.21(b), (e), (f), and (g) sets
forth the BSAI PSC limits. Pursuant to
§679.21(b)(1), the annual BSAI halibut
PSC limits total 3,515 mt. Section
679.21(b)(1) allocates 315 mt of the
halibut PSC limit as the PSQ reserve for
use by the groundfish CDQ program,
1,745 mt of the halibut PSC limit for the
Amendment 80 sector, 745 mt of the
halibut PSC limit for the BSAI trawl
limited access sector, and 710 mt of the
halibut PSC limit for the BSAI non-trawl
sector.

Section 679.21(b)(1)(iii)(A) and (B)
authorize apportionment of the BSAI

non-trawl halibut PSC limit into PSC
allowances among six fishery categories,
and §679.21(b)(1)(ii)(A) and (B),
(e)(3)(1)(B), and (e)(3)(iv) require
apportionment of the BSAI trawl limited
access halibut and crab PSC limits into
PSC allowances among seven fishery
categories. Tables 15 and 16 list the
fishery PSC allowances for the trawl
fisheries, and Table 17 lists the fishery
PSC allowances for the non-trawl
fisheries.

Pursuant to Section 3.6 of the FMP,
the Council recommends, and NMFS
agrees, that certain specified non-trawl
fisheries be exempt from the halibut
PSC limit. As in past years, after

consultation with the Council, NMFS
exempts pot gear, jig gear, and the
sablefish IFQ hook-and-line gear fishery
categories from halibut bycatch
restrictions for the following reasons: (1)
The pot gear fisheries have low halibut
bycatch mortality; (2) NMFS estimates
halibut mortality for the jig gear fleet to
be negligible because of the small size
of the fishery and the selectivity of the
gear; and (3) the sablefish and halibut
IFQ fisheries have low halibut bycatch
mortality because the IFQ program
requires legal-size halibut to be retained
by vessels using hook-and-line gear if a
halibut IFQ permit holder or a hired
master is aboard and is holding unused
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halibut IFQ for that vessel category and
the IFQ regulatory area in which the
vessel is operating (§679.7(f)(11)).

The 2017 total groundfish catch for
the pot gear fishery in the BSAI was
46,868 mt, with an associated halibut
bycatch mortality of 17 mt. The 2017 jig
gear fishery harvested about 13 mt of
groundfish. Most vessels in the jig gear
fleet are exempt from observer coverage
requirements. As a result, observer data
are not available on halibut bycatch in
the jig gear fishery. However, as
mentioned above, NMFS estimates a
negligible amount of halibut bycatch
mortality because of the selective nature
of jig gear and the low mortality rate of
halibut caught with jig gear and
released.

Under § 679.21(f)(2), NMFS annually
allocates portions of either 33,318,
45,000, 47,591, or 60,000 Chinook
salmon PSC limits among the AFA
sectors, depending on past bycatch
performance, on whether Chinook
salmon bycatch incentive plan
agreements (IPAs) are formed, and on
whether NMFS determines it is a low
Chinook salmon abundance year. NMFS
will determine that it is a low Chinook
salmon abundance year when
abundance of Chinook salmon in
western Alaska is less than or equal to
250,000 Chinook salmon. The State of
Alaska provides to NMFS an estimate of
Chinook salmon abundance using the 3-
System Index for western Alaska based
on the Kuskokwim, Unalakleet, and
Upper Yukon aggregate stock grouping.

If an AFA sector participates in an
approved IPA and has not exceeded its
performance standard under
§679.21(f)(6) and if it is not a low
Chinook salmon abundance year, then
NMFS will allocate a portion of the
60,000 Chinook salmon PSC limit to
that sector as specified in
§679.21(f)(3)(iii)(A). If no IPA is
approved, or if the sector has exceeded
its performance standard under
§679.21(f)(6), and it is not a low
abundance year, NMFS will allocate a
portion of the 47,591 Chinook salmon
PSC limit to that sector as specified in
§679.21(f)(3)(iii)(C). If an AFA sector
participates in an approved IPA and has
not exceeded its performance standard
under § 679.21(f)(6) in a low abundance
year, then NMFS will allocate a portion
of the 45,000 Chinook salmon PSC limit
to that sector as specified in
§679.21(f)(3)(iii)(B). If no IPA is
approved, or if the sector has exceeded
its performance standard under
§679.21(f)(6), in a low abundance year,
NMFS will allocate a portion of the
33,318 Chinook salmon PSC limit to
that sector as specified in
§679.21(f)(3)(iii)(D).

NMFS has determined that 2017 was
not a low Chinook salmon abundance
year based on the State of Alaska’s
estimate that Chinook salmon
abundance in western Alaska is greater
than 250,000 Chinook salmon.
Therefore, in 2018, the Chinook salmon
PSC limit is 60,000 and is allocated to
each AFA sector as specified in
§679.21(f)(3)(iii)(A). The AFA sector
Chinook salmon PSC limit allocations
are seasonally apportioned with 70
percent of the allocation for the A
season pollock fishery, and 30 percent
of the allocation for the B season
pollock fishery (§§679.21(f)(3)(i) and
679.23(e)(2)). Additionally, in 2018, the
Chinook salmon bycatch performance
standard under §679.21(f)(6) is 47,591
Chinook salmon, allocated to each
sector as specified in
§679.21(f)(3)(iii)(C).

The basis for these PSC limits is
described in detail in the final rules
implementing management measures for
Amendment 91 (75 FR 53026, August
30, 2010) and Amendment 110 (81 FR
37534, June 10, 2016). NMFS publishes
the approved IPAs, allocations, and
reports at http://
alaskafisheries.noaa.gov/sustainable
fisheries/bycatch/default.htm.

Section 679.21(g)(2)(i) specifies 700
fish as the 2018 and 2019 Chinook
salmon PSC limit for the AI pollock
fishery. Section 679.21(g)(2)(ii) allocates
7.5 percent, or 53 Chinook salmon, as
the AI PSQ reserve for the CDQ
program, and allocates the remaining
647 Chinook salmon to the non-CDQ
fisheries.

Section 679.21(f)(14)(i) specifies
42,000 fish as the 2018 and 2019 non-
Chinook salmon PSC limit for vessels
using trawl gear from August 15 through
October 14 in the Catcher Vessel
Operational Area (CVOA). Section
679.21(f)(14)(ii) allocates 10.7 percent,
or 4,494 non-Chinook salmon, in the
CVOA as the PSQ reserve for the CDQ
program, and allocates the remaining
37,506 non-Chinook salmon in the
CVOA as the PSC limit for the non-CDQ
fisheries.

PSC limits for crab and herring are
specified annually based on abundance
and spawning biomass. Section
679.21(e)(3)(i)(A)(1) allocates 10.7
percent from each trawl gear PSC limit
specified for crab as a PSQ reserve for
use by the groundfish CDQ program.

Based on the 2017 survey data, the
red king crab mature female abundance
is estimated at 18.5 million mature red
king crabs, and the effective spawning
biomass is estimated at 39.8 million lbs
(18,042 mt). Based on the criteria set out
at §679.21(e)(1)(@d), the 2018 and 2019
PSC limit of red king crab in Zone 1 for

trawl gear is 97,000 animals. This limit
derives from the mature female
abundance estimate of more than 8.4
million mature king crab and the
effective spawning biomass estimate of
more than 14.5 million lbs (6,477 mt)
but less than 55 million lbs (24,948 mt).

Section 679.21(e)(3)(ii)(B)(2)
establishes criteria under which NMFS
must specify an annual red king crab
bycatch limit for the Red King Crab
Savings Subarea (RKCSS). The
regulations limit the RKCSS red king
crab bycatch limit to 25 percent of the
red king crab PSC limit, based on the
need to optimize the groundfish harvest
relative to red king crab bycatch. In
December 2017, the Council
recommended and NMFS concurs that
the red king crab bycatch limit be equal
to 25 percent of the red king crab PSC
limit within the RKCSS (Table 15).

Based on 2017 survey data, Tanner
crab (Chionoecetes bairdi) abundance is
estimated at 344 million animals.
Pursuant to criteria set out at
§679.21(e)(1)(ii), the calculated 2018
and 2019 C. bairdi crab PSC limit for
trawl gear is 830,000 animals in Zone 1,
and 2,520,000 animals in Zone 2. The
limit in Zone 1 is based on the
abundance of C. bairdi estimated at 344
million animals, which is greater than
270 million animals and less than 400
million animals. The limit in Zone 2 is
based on the abundance of C. bairdi
estimated at 344 million animals, which
is greater than 290 million animals and
less than 400 million animals.

Pursuant to §679.21(e)(1)(iii), the PSC
limit for snow crab (C. opilio) is based
on total abundance as indicated by the
NMFS annual bottom trawl survey. The
C. opilio crab PSC limit is set at 0.1133
percent of the Bering Sea abundance
index minus 150,000 crab. Based on the
2017 survey estimate of 8.182 billion
animals, which is above the minimum
PSC limit of 4.5 million and below the
maximum PSC limit of 13 million
animals, the calculated C. opilio crab
PSC limit is 9,120,539 animals.

Pursuant to § 679.21(e)(1)(v), the PSC
limit of Pacific herring caught while
conducting any trawl operation for BSAI
groundfish is 1 percent of the annual
eastern Bering Sea herring biomass. The
best estimate of 2018 and 2019 herring
biomass is 183,017 mt. This amount was
developed by the Alaska Department of
Fish and Game based on biomass for
spawning aggregations. Therefore, the
herring PSC limit for 2018 and 2019 is
1,830 mt for all trawl gear as listed in
Tables 14 and 15.

Section 679.21(e)(3)(i)(A) requires
crab PSQ reserves to be subtracted from
the total trawl gear crab PSC limits. The
2018 crab and halibut PSC limits
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assigned to the Amendment 80 and
BSAI trawl limited access sectors are
specified in Table 35 to 50 CFR part
679. The resulting allocations of PSC
limit to CDQ PSQ reserves, the
Amendment 80 sector, and the BSAI
trawl limited access sector are listed in
Table 14. Pursuant to §§679.21(b)(1)(i),
679.21(e)(3)(vi), and 679.91(d) through
(f), crab and halibut trawl PSC limits
assigned to the Amendment 80 sector
are then further allocated to
Amendment 80 cooperatives as

cooperative quota. Crab and halibut PSC

cooperative quota assigned to
Amendment 80 cooperatives is not
allocated to specific fishery categories.
In 2018, there are no vessels in the
Amendment 80 limited access sector
and one Amendment 80 cooperative.
The 2019 PSC allocations between

Amendment 80 cooperatives and the
Amendment 80 limited access sector
will not be known until eligible
participants apply for participation in
the program by November 1, 2018.
Section 679.21(e)(3)(i)(B) requires

NMEF'S to apportion each trawl PSC limit

for crab and herring not assigned to
Amendment 80 cooperatives into PSC

bycatch allowances for seven specified

fishery categories in §679.21(e)(3)(iv).
Section 679.21(b)(2) and (e)(5)

authorizes NMFS, after consulting with
the Council, to establish seasonal
apportionments of PSC amounts for the
BSAI trawl limited access and non-trawl
sectors in order to maximize the ability

of the fleet to harvest the available
groundfish TAC and to minimize
bycatch. The factors to be considered
are (1) seasonal distribution of

prohibited species, (2) seasonal
distribution of target groundfish species
relative to prohibited species
distribution, (3) PSC bycatch needs on
a seasonal basis relevant to prohibited
species biomass and expected catches of
target groundfish species, (4) expected
variations in bycatch rates throughout
the year, (5) expected changes in
directed groundfish fishing seasons, (6)
expected start of fishing effort, and (7)
economic effects of establishing
seasonal prohibited species
apportionments on segments of the
target groundfish industry. The Council
recommended and NMFS approves the
seasonal PSC apportionments in Tables
16 and 17 to maximize harvest among
gear types, fisheries, and seasons while
minimizing bycatch of PSC based on the
above criteria.

TABLE 14—FINAL 2018 AND 2019 APPORTIONMENT OF PROHIBITED SPECIES CATCH ALLOWANCES TO NON-TRAWL GEAR,
THE CDQ PROGRAM, AMENDMENT 80, AND THE BSAI TRAWL LIMITED ACCESS SECTORS

Trawl PSC re- BSAI trawl
PSC species and area’ Total PSC Non-trawl PSC ?eDs%rSeSS maining after Aérgesrglrtrgergt limited access
CDQ PSQ fishery
Halibut mortality (mt) BSAI .......ccceeieens 3,515 710 315 n/a 1,745 745
Herring (mt) BSAI ..o 1,830 n/a n/a n/a n/a n/a
Red king crab (animals) Zone 1 .............. 97,000 n/a 10,379 86,621 43,293 26,489
C. opilio (animals) COBLZ 9,120,539 n/a 975,898 8,144,641 4,003,091 2,617,688
C. bairdi crab (animals) Zone 1 .............. 830,000 n/a 88,810 741,190 312,115 348,285
C. bairdi crab (animals) Zone 2 ............... 2,520,000 n/a 269,640 2,250,360 532,660 1,053,394

1 Refer to §679.2 for definitions of zones.

2The PSQ reserve for crab species is 10.7 percent of each crab PSC limit.

3The Amendment 80 program reduced apportionment of the trawl PSC limits for crab below the total PSC limit. These reductions are not ap-

portioned to other gear types or sectors.

TABLE 15—FINAL 2018 AND 2019 HERRING AND RED KING CRAB SAVINGS SUBAREA PROHIBITED SPECIES CATCH
ALLOWANCES FOR ALL TRAWL SECTORS

: Red king crab
Fishery Categories Hergré%(mt) (anim%ls)
Zone 1

N )10 g T =To [T PRSPPI 80 n/a
Rock sole/flathead sole/other flatfish 1 39 n/a
Greenland turbot/arrowtooth flounder/Kamchatka flounder/sablefish ............cocoeeiiie i, 5 n/a
0Tt 14 OSSR 5 n/a
= Lo T oo o [PPSR 9 n/a
LYo =1 (= g =\ I o To] | o Yo SRR 1,662 n/a
Pollock/Atka mackerel/Other SPECIES 23 ..........oiui ittt sae e n e sre e nne e 30 n/a
Red king crab savings subarea non-pelagic trawl gear? ... n/a 24,250
TOAI trAWI PSC ..ottt e e e ettt e e e e e et eeeeeeeeaaasaeeeeeeeeaasbaeseeeseeasssseeaeeeeeansaseeeeeeeannnnes 1,830 97,000

1“Other flatfish” for PSC monitoring includes all flatfish species, except for halibut (a prohibited species), arrowtooth flounder, flathead sole,
Greenland turbot, Kamchatka flounder, rock sole, and yellowfin sole.
2Pollock other than pelagic trawl pollock, Atka mackerel, and “other species” fishery category.
3 “Other species” for PSC monitoring includes skates, sculpins, sharks, squids, and octopuses.
4In December 2017, the Council recommended and NMFS concurs that the red king crab bycatch limit for non-pelagic trawl fisheries within the
RKCSS be limited to 25 percent of the red king crab PSC allowance (see §679.21(e)(3)(ii)(B)(2)).
Note: Species apportionments may not total precisely due to rounding.
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TABLE 16—FINAL 2018 AND 2018 PROHIBITED SPECIES BYCATCH ALLOWANCES FOR THE
BSAI TRAWL LIMITED ACCESS SECTOR
Prohibited species and area
BSAI trawl limited access fisheries n';':rltigﬁltt Red king crab C. opilio C. bairdi (animals)

(mt) Y (animals) (animals)

BSAI Zone 1 COBLZ Zone 1 Zone 2
YelloWfin SOIE .....eiiiieiiieee e 150 23,338 2,467,662 293,234 1,005,879
Rock sole/flathead sole/other flatfish2 .............ccccoeniiiinns 0 0 0 0 0
Greenland turbot/arrowtooth flounder/Kamchatka flounder/

SADIETISN ..eeiiiie e 0 0 0 0 0
Rockfish April 15—December 31 .. 4 0 4,076 0 849
Pacific cod .....covvviiiiiieee e, 391 2,954 105,182 50,816 42,424
Pollock/Atka mackerel/other species? ...........ccccuerienieninens 200 197 40,768 4,235 4,243

Total BSAI trawl limited access PSC ..........cccoeieieennns 745 26,489 2,617,688 348,285 1,053,395

1 Refer to §679.2 for definitions of areas.

2“Other flatfish” for PSC monitoring includes all flatfish species, except for halibut (a prohibited species), flathead sole, Greenland turbot, rock
sole, yellowfin sole, Kamchatka flounder, and arrowtooth flounder.

3“Other species” for PSC monitoring includes skates, sculpins, sharks, squids, and octopuses.

Note: Seasonal or sector apportionments may not total precisely due to rounding.

TABLE 17—FINAL 2018 AND 2019 HALIBUT PROHIBITED SPECIES BYCATCH ALLOWANCES FOR NON—TRAWL FISHERIES

Halibut mortality (mt) BSAI

) . Catcher/
Non-trawl fisheries Seasons processor Catcher vessel | All non-trawl
Pacific €od .......ccoeiiiiiiiiei e Total Pacific cod ........cocevvviiiiiiiiicceeecee 648 13 | 661.
January 1-June 10 .....cccociriiiiiiniicneeee 388 9 | n/a.
June 10-August 15 ... 162 2 | n/a.
August 15-December 31 .......ccccevievnieieenne 98 2 | n/a.
Non-Pacific cod non-trawl—Total May 1-December 31 .......ccoviiiiieiiiiiieieeen, n/a n/a | 49.
Groundfish pot and jig ........cccee..... N/ et n/a n/a | Exempt.
Sablefish hook-and-line ..........c.ccccvveeiiiennenne. N/ s n/a n/a | Exempt.
Total for all non-trawl PSC ...........ccccceeeee N/8 e n/a n/a | 710.

Note: Seasonal or sector apportionments may not total precisely due to rounding.

Estimates of Halibut Biomass and Stock
Condition

The International Pacific Halibut
Commission (IPHC) annually assesses
the abundance and potential yield of the
Pacific halibut stock using all available
data from the commercial and sport
fisheries, other removals, and scientific
surveys. Additional information on the
Pacific halibut stock assessment may be
found in the IPHC’s 2017 Pacific halibut
stock assessment (December 2017),
available on the IPHC website at
www.iphc.int. The IPHC considered the
2017 Pacific halibut stock assessment at
its January 2018 annual meeting when
it set the 2018 commercial halibut
fishery catch limits.

Halibut Discard Mortality Rates

To monitor halibut bycatch mortality
allowances and apportionments, the
Regional Administrator uses observed
halibut incidental catch rates, halibut
discard mortality rates (DMRs), and
estimates of groundfish catch to project
when a fishery’s halibut bycatch
mortality allowance or seasonal

apportionment is reached. Halibut
incidental catch rates are based on
observers’ estimates of halibut
incidental catch in the groundfish
fishery. DMRs are estimates of the
proportion of incidentally caught
halibut that do not survive after being
returned to the sea. The cumulative
halibut mortality that accrues to a
particular halibut PSC limit is the
product of a DMR multiplied by the
estimated halibut PSC. DMRs are
estimated using the best scientific
information available in conjunction
with the annual BSAI stock assessment
process. The DMR methodology and
findings are included as an appendix to
the annual BSAI groundfish SAFE
report.

In 2016, the DMR estimation
methodology underwent revisions per
the Council’s directive. An interagency
halibut working group (IPHC, Council,
and NMFS staff) developed improved
estimation methods that have
undergone review by the Plan Team,
SSC, and the Council. A summary of the
revised methodology is included in the

BSAI proposed 2017 and 2018 harvest
specifications (81 FR 87863, December
6, 2016), and the comprehensive
discussion of the working group’s
statistical methodology is available from
the Council (see ADDRESSES). The DMR
working group’s revised methodology is
intended to improve estimation
accuracy as well as transparency and
transferability in the methodology used
for calculating DMRs. The working
group will continue to consider
improvements to the methodology used
to calculate halibut mortality, including
potential changes to the reference
period (the period of data used for
calculating the DMRs). Future DMRs,
including the 2019 DMRs, may change
based on an additional year of observer
sampling that could provide more
recent and accurate data and could
improve the accuracy of estimation and
progress on methodology. The new
methodology will continue to ensure
that NMFS is using DMRs that more
accurately reflect halibut mortality,
which will inform the different sectors
of their estimated halibut mortality and
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allow specific sectors to respond with concurred in the revised DMRs. For are unchanged from the DMRs proposed

methods that could reduce mortality 2018 and 2019, the Council in the 2018 and 2019 harvest

and, eventually, the DMR for that sector. recommended and NMFS adopts the specifications (82 FR 57906, December
At the December 2017 meeting, the halibut DMRs derived from this revised 8, 2017). Table 18 lists the final 2018

SSC, AP, and Council reviewed and process. The final 2018 and 2019 DMRs  and 2019 DMRs.

TABLE 18—2018 AND 2019 PACIFIC HALIBUT DISCARD MORTALITY RATES FOR THE BSAI

Halibut discard

Gear Sector mortality rate
(percent)

Pelagic trawl ... ALl e e 100
NON-pelagiC trawl ............cooiiiiiiiieee e Mothership and catcher/processor ..........cccuvevvreeieneeieneeieens 84
Non-pelagic trawl ... Catcher VeSSl .......cccocceiiiiiiiiice 60
HOoOK-and-line ..o CatCher/PrOCESSON ....cccvirviieirieieeireeiees et 8
HOOK-and-liNe ......c.cooiiiiiiiec e CatCher VESSEI .......ooiiiiiiiiicce e 17
POt s AL e e 9

Directed Fishing Closures of halibut, red king crab, C. bairdi crab, 19 as zero mt. Therefore, in accordance
. . or C. opilio crab for a specified area has  with §679.20(d)(1)(iii), NMFS is

In acqordance W_lth §679.20(d)(1)(1), been reached, the Regional prohibiting directed fishing for these
the Reglonal Admlnlstratqr may ) Administrator will prohibit directed sectors and species or species groups in
estabh.sh a DFA .for a specles or species  fjshing for each species or species group the specified areas effective at 1200 hrs,
group if the Regional Administrator in that fishery category in the area A.l.t., February 27, 2018, through 2400
determines that any allocation or specified by regulation for the hrs, A.Lt., December 31, 2019. Also, for
apportionment of a target species has remainder of the fishing year. the BSAI trawl limited access sector,
been or will be reached. If the Regional Based on historic catch patterns and bycatch allowances of halibut, red king
Administrator establishes a DFA, and anticipated fishing activity, the Regional crab, C. bairdi crab, and C. opilio crab
that allowance is or will be reached Administrator has determined that the  listed in Table 19 are insufficient to
before the end of the fishing year, NMFS  groundfish allocation amounts in Table  support directed fisheries. Therefore, in
will prohibit directed fishing for that 19 will be necessary as incidental catch ~ accordance with §679.21(b)(4)(i) and
species or species group in the specified to support other anticipated groundfish  (e)(7), NMFS is prohibiting directed
subarea, regulatory area, or district (see  fisheries for the 2018 and 2019 fishing fishing for these sectors, species, and
§679.20(d)(1)(iii)). Similarly, pursuant years. Consequently, in accordance with fishery categories in the specified areas
to §679.21(b)(4) and (e)(7), if the §679.20(d)(1)(i), the Regional effective at 1200 hrs, A.Lt., February 27,

Regional Administrator determines that ~Administrator establishes the DFA for 2018, through 2400 hrs, A.l.t., December
a fishery category’s bycatch allowance the species and species groups in Table 31, 2019.

TABLE 19—2018 AND 2018 DIRECTED FISHING CLOSURES 1
[Groundfish and halibut amounts are in metric tons. Crab amounts are in number of animals.]

2018 2019
Area Sector Species mcg;igr;}tal mcg;igr;}tal
allowance allowance

Bogoslof District .........ccccceevieeneenne. All e POlOCK ..o 450 500

Aleutian Islands subarea ................ All e ICA pollock ............ 2,400 2,400

“Other rockfish” 2 570 570

Eastern  Aleutian District/Bering | Non-amendment 80, CDQ, and | ICA Atka mackerel 800 800
Sea. BSAI trawl limited access.

Eastern Aleutian  District/Bering | All ......c.ooiiiiiiiiiineeeecee e Blackspotted/Rougheye rockfish .... 75 75

Sea.

Eastern Aleutian District ................. Non-amendment 80, CDQ, and | ICA Pacific ocean perch ................ 100 100
BSAI trawl limited access.

Central Aleutian District .................. Non-amendment 80, CDQ, and | ICA Atka mackerel ...........ccccoeeennee. 75 75
BSAI trawl limited access.

ICA Pacific ocean perch ................ 60 60

Western Aleutian District ................ Non-amendment 80, CDQ, and | ICA Atka mackerel ........cccccccveeennns 20 20
BSAI trawl limited access.

ICA Pacific ocean perch ................ 10 10

Western and Central Aleutian Dis- | All .....ccccoooiiiiiiiiieeeee Blackspotted/Rougheye rockfish .... 150 150

tricts.

Bering Sea subarea ...........ccceeueueee. All e Pacific ocean perch ........ccccccceenie 10,082 9,774

“Other rockfish”2 .........cccccceeeeeennns 275 275

ICA POllOCK ..o 47,888 48,543

Bering Sea and Aleutian Islands .... | All ... Northern rockfish ...........ccccccoooeniie 5,185 5,525

Shortraker rockfish .........cccccoeceene 150 150

SKates ...cvvveeeeeeeeceeeee e 22,950 22,950

SCUIPINS eeeeeieeee e 4,250 4,250

Sharks ....oevveeeeeeeeecee e 180 180
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TABLE 19—2018 AND 2018 DIRECTED FISHING CLOSURES '—Continued
[Groundfish and halibut amounts are in metric tons. Crab amounts are in number of animals.]
- 2018 - 2019
Area Sector Species m((::lgte(;:r;]tal m((::lgte(;:r;]tal
allowance allowance
SQUIAS .o 1,020 1,020
Octopuses 250 200
Hook-and-line and pot gear ........... ICA Pacific cod .......cccovviiiiiiieienns 400 400
Non-amendment 80 and CDQ ....... ICA flathead sole 4,000 4,000
ICA rock sole ............ 6,000 6,000
Non-amendment 80, CDQ, and | ICA yellowfin sole 4,000 4,000
BSAI trawl limited access.
BSAI trawl limited access .............. Rock sole/flathead sole/other flat- 0 0
fish—halibut mortality, red king
crab Zone 1, C. opilio COBLZ,
C. bairdi Zone 1 and 2.
Turbot/arrowtooth/sablefish—hal- 0 0
ibut mortality, red king crab
Zone 1, C. opilio COBLZ, C.
bairdi Zone 1 and 2.
Rockfish—red king crab Zone 1 .... 0 0

1Maximum retainable amounts may be found in Table 11 to 50 CFR part 679.
2%“QOther rockfish” includes all Sebastes and Sebastolobus species except for Pacific ocean perch, northern rockfish, shortraker rockfish, and

blackspotted/rougheye rockfish.

Closures implemented under the final
2017 and 2018 BSAI harvest
specifications for groundfish (82 FR
11826, February 27, 2017) remain
effective under authority of these final
2018 and 2019 harvest specifications
and until the date specified in those
notices. Closures are posted at the
following websites: http://
alaskafisheries.noaa.gov/cm/info
bulletins/ and http://
alaskafisheries.noaa.gov/fisheries
reports/reports/. While these closures
are in effect, the maximum retainable
amounts at § 679.20(e) and (f) apply at
any time during a fishing trip. These
closures to directed fishing are in
addition to closures and prohibitions
found at 50 CFR part 679.

Listed AFA Catcher/Processor
Sideboard Limits

Pursuant to § 679.64(a), the Regional
Administrator is responsible for
restricting the ability of listed AFA C/
Ps to engage in directed fishing for
groundfish species other than pollock to
protect participants in other groundfish
fisheries from adverse effects resulting
from the AFA and from fishery
cooperatives in the pollock directed
fishery. These restrictions are set out as
sideboard limits on catch. The basis for
these sideboard limits is described in
detail in the final rules implementing
the major provisions of the AFA (67 FR
79692, December 30, 2002) and
Amendment 80 (72 FR 52668,

September 14, 2007). Table 20 lists the
2018 and 2019 AFA C/P groundfish
sideboard limits. Section 679.64(a)(1)(v)
exempts AFA catcher/processors from a
yellowfin sole sideboard limit because
the 2018 and 2019 aggregate ITAC of
yellowfin sole assigned to the
Amendment 80 sector and BSAI trawl
limited access sector is greater than
125,000 mt.

All harvest of groundfish sideboard
species by listed AFA C/Ps, whether as
targeted catch or incidental catch, will
be deducted from the sideboard limits
in Table 20. However, groundfish
sideboard species that are delivered to
listed AFA C/Ps by CVs will not be
deducted from the 2018 and 2019
sideboard limits for the listed AFA C/Ps.

TABLE 20—FINAL 2018 AND 2019 LISTED BSAI AMERICAN FISHERIES ACT CATCHER/PROCESSOR GROUNDFISH

SIDEBOARD LIMITS
[Amounts are in metric tons]

199571997 2018 2018 2019 2019
Target species Area/season Ratio of re- avali-lrapls(lze to AFA C/P aval;{ﬁ)lce to AFA C/P
Retained catch Total catch tained catch to 1 sideboard limit *1 sideboard limit
trawl C/Ps trawl C/Ps
total catch
Sablefish trawl ......... 8 497 0.016 622 10 876 14
0 145 0 422 0 595 0
Atka mackerel .......... Central Al A sea- n/a n/a 0.115 9,377 1,078 11,116 1,278
sonZ2,
Central Al B sea- n/a n/a 0.115 9,377 1,078 11,116 1,278
son2,
Western Al A sea- n/a n/a 0.2 6,028 1,206 6,173 1,235
son2.
Western Al B sea- n/a n/a 0.2 6,028 1,206 6,173 1,235
Rock sole ................. 6,317 169,362 0.037 42,060 1,556 43,846 1,622
Greenland turbot ...... 121 17,305 0.007 4,356 30 4,356 30
23 4,987 0.005 144 1 144 1
Arrowtooth flounder 76 33,987 0.002 11,578 23 11,900 24
Kamchatka flounder 76 33,987 0.002 4,250 9 4,250 9
Flathead sole ........... 1,925 52,755 0.036 12,949 466 14,735 530
Alaska plaice ............ 14 9,438 0.001 13,685 14 13,814 14
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TABLE 20—FINAL 2018 AND 2019 LISTED BSAI AMERICAN FISHERIES ACT CATCHER/PROCESSOR GROUNDFISH
SIDEBOARD LIMITs—Continued

[Amounts are in metric tons]

199571997 2018 2018 2019 2019
Target species Area/season ) Ratio of re- avali-IraAb% to _AFAC/P avali-lral?)clse to ~AFAC/P
Retained catch Total catch tained catch to trawl C/Ps 1 sideboard limit trawl C/Ps* 1 sideboard limit
total catch
Other flatfish ............ BSAl ..o 3,058 52,298 0.058 3,400 197 3,400 197
Pacific ocean perch BS ........... 12 4,879 0.002 10,082 20 9,774 20
Eastern Al .... 125 6,179 0.02 8,037 161 8,675 174
Central Al ..... 3 5,698 0.001 6,698 7 6,741 7
Western Al ... 54 13,598 0.004 8,037 32 8,141 33
Northern rockfish ..... 91 13,040 0.007 5,185 36 5,525 39
Shortraker rockfish ... 50 2,811 0.018 150 3 150 3
Blackspotted/ 50 2,811 0.018 75 1 75 1
Rougheye rockfish.
50 2,811 0.018 150 3 150 3
Other rockfish .......... 18 621 0.029 275 8 275 8
22 806 0.027 570 15 570 15
Skates ... 553 68,672 0.008 22,950 184 22,950 184
Sculpins ... 553 68,672 0.008 4,250 34 4,250 34
Sharks ...... 553 68,672 0.008 180 1 180 1
Squids ...... 73 3,328 0.022 1,020 22 1,020 22
Octopuses ................ 553 68,672 0.008 250 2 200 2

1 Aleutian Islands Pacific ocean perch, and BSAI Atka mackerel, flathead sole, and rock sole are multiplied by the remainder of the TAC for each species after the

subtraction of the CDQ reserve under § 679.20(b)(1)(ii)(C).

2The seasonal apportionment of Atka mackerel in the open access fishery is 50 percent in the A season and 50 percent in the B season. Listed AFA catcher/proc-
essors are limited to harvesting no more than zero in the Eastern Aleutian District and Bering Sea subarea, 20 percent of the annual ITAC specified for the Western

Aleutian District, and 11.5 percent of the annual ITAC specified for the Central Aleutian District.

Section 679.64(a)(2) and Tables 40
and 41 of 50 CFR part 679 establish a
formula for calculating PSC sideboard
limits for halibut and crab caught by
listed AFA C/Ps. The basis for these
sideboard limits is described in detail in
the final rules implementing the major
provisions of the AFA (67 FR 79692,
December 30, 2002) and Amendment 80
(72 FR 52668, September 14, 2007).

PSC species listed in Table 21 that are
caught by listed AFA C/Ps participating
in any groundfish fishery other than
pollock will accrue against the 2018 and
2019 PSC sideboard limits for the listed
AFA C/Ps. Section 679.21(b)(4)(iii),
(e)(3)(v), and (e)(7) authorizes NMFS to
close directed fishing for groundfish
other than pollock for listed AFA C/Ps

once a 2018 or 2019 PSC sideboard limit
listed in Table 21 is reached.

Pursuant to §679.21(b)(1)(ii)(C) and
(e)(3)(i1)(C), halibut or crab PSC caught
by listed AFA C/Ps while fishing for
pollock will accrue against the bycatch
allowances annually specified for the
pollock/Atka mackerel/““other species’
fishery categories under
§679.21(b)(1)(ii)(B) and (e)(3)({iv).

’

TABLE 21—FINAL 2018 AND 2019 BSAI AFA LISTED CATCHER/PROCESSOR PROHIBITED SPECIES CATCH SIDEBOARD

LIMITS

20198 | 218 ang

Ratio of PSC available 2019 AFA

. catcher/

PSC species and area catch to total to trawl
PSC vessels after g%’ggg:?é
Sug’tg,ascggn limit2
o}

Halibut Mortality BSAI .......oooiiiiii et ettt sne e n/a n/a 286
Red king crab zone 1 ... 0.007 86,621 606
C. opilio (COBLZ) ......... 0.153 8,144,641 1,246,130
C. DAIIGI ZONE T .ot e e e et e e et e e e e beeeeeateeeeaaseeeanbaeeeanbeeessteeeaneeeeanreeeanns 0.140 741,190 103,767
(O o 1o 174 o) 3T SR 0.050 2,250,360 112,518

1 Refer to §679.2 for definitions of areas.
2Halibut amounts are in metric tons of halibut mortality. Crab amounts are in numbers of animals.

AFA Catcher Vessel Sideboard Limits

Pursuant to § 679.64(b), the Regional
Administrator is responsible for
restricting the ability of AFA CVs to
engage in directed fishing for groundfish
species other than pollock to protect
participants in other groundfish

groundfish and halibut and crab PSC
sideboard limits for the BSAI The basis
for these sideboard limits is described in
detail in the final rules implementing
the major provisions of the AFA (67 FR
79692, December 30, 2002) and
Amendment 80 (72 FR 52668,

limits.

establishes a formula for setting AFA CV the 2018 and 2019 aggregate ITAC of
yellowfin sole assigned to the
Amendment 80 sector and BSAI trawl
limited access sector is greater than
125,000 mt. Tables 22 and 23 list the
2018 and 2019 AFA CV sideboard

fisheries from adverse effects resulting
from the AFA and from fishery
cooperatives in the pollock directed
fishery. Section 679.64(b)(3) and (4)

September 14, 2007). Section
679.64(b)(6) exempts AFA CVs from a
yellowfin sole sideboard limit because

All catch of groundfish sideboard
species made by non-exempt AFA CVs,
whether as targeted catch or incidental
catch, will be deducted from the 2018
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and 2019 sideboard limits listed in
Table 22.

Halibut and crab PSC limits listed in
Table 23 that are caught by AFA CVs
participating in any groundfish fishery
for groundfish other than pollock will
accrue against the 2018 and 2019 PSC
sideboard limits for the AFA CVs.

Section 679.21(b)(4)(iii), (e)(3)(v), and

(e)(7) authorizes NMFS to close directed

fishing for groundfish other than
pollock for AFA CVs once a 2018 or

2019 PSC sideboard limit listed in Table

23 is reached. Pursuant to

§679.21(b)(1)(i1)(C) and (e)(3)(ii)(C), the

PSC that is caught by AFA CVs while
fishing for pollock in the BSAI will
accrue against the bycatch allowances
annually specified for the pollock/Atka
mackerel/*“other species” fishery
categories under § 679.21(b)(1)(ii)(B)

and (e)(3)(@iv).

TABLE 22—FINAL 2018 AND 2019 AMERICAN FISHERIES ACT CATCHER VESSEL BSAI GROUNDFISH SIDEBOARD LIMITS
[Amounts are in metric tons]

F}gtsi)o %FK;%?/_ 2018 | 20h18 ke | 2019 | 20h19 ke |
: ) 7 initia catcher vesse initia catcher vesse
Species/gear Fishery by area/season catch to 1995— TAC1 sideboard TAC1 sideboard
1997 TAC limits limits
Pacific cod/Hook-and-line BSAIl Jan 1-Jun 10 ............ 0.0006 185 0 159 0
CV >60 feet LOA.
BSAI Jun 10-Dec 31 ......... 0.0006 178 0 152 0
Pacific cod pot gear CV ...... BSAIl Jan 1-Jun 10 0.0006 7,770 5 6,660 4
BSAI Sept 1-Dec 31 .. 0.0006 7,465 4 6,398 4
Pacific cod CV <60 feet BSAIl .. 0.0006 3,627 2 3,109 2
LOA using hook-and-line
or pot gear.
Pacific cod trawl gear CV ... | BSAl Jan 20-Apr 1 ............ 0.8609 29,768 25,627 25,530 21,979
BSAI Apr 1-Jun 10 .... 0.8609 4,425 3,809 3,795 3,267
BSAI Jun 10-Nov 1 ... 0.8609 6,034 5,195 5,175 4,455
Sablefish trawl gear ............ BS 0.0906 622 56 876 79
Al o, 0.0645 422 27 595 38
Atka mackerel ..................... Eastern Al/BS Jan 1-Jun 0.0032 16,298 52 15,083 48
10.
Eastern Al/BS Jun 10-Nov 0.0032 16,298 52 15,083 48
1.
Central Al Jan 1-Jun 10 .... 0.0001 9,377 1 11,116 1
Central Al Jun 10-Nov 1 .... 0.0001 9,377 1 11,116 1
Western Al Jan 1-Jun 10 .. 0 6,028 0 6,173 0
Western Al Jun 10-Nov 1 .. 0 6,028 0 6,173 0
Rock sole ......ccoeeeevieeennnnnn. BSAIl .. 0.0341 42,060 1,434 43,846 1,495
Greenland turbot ................. 0.0645 4,356 281 4,356 281
0.0205 144 3 144 3
Arrowtooth flounder 0.069 11,578 799 11,900 821
Kamchatka flounder ... 0.069 4,250 293 4,250 293
Alaska plaice 0.0441 13,685 604 13,814 609
Other flatfish 0.0441 3,400 150 3,400 150
Flathead sole 0.0505 12,949 654 14,735 744
Pacific ocean perch ............ BS ., 0.1 10,082 1,008 9,774 977
Eastern Al ....cccevveveeen. 0.0077 8,037 62 8,675 67
Central Al ...oveviieieieeees 0.0025 6,698 17 6,741 17
Western Al ......oooeeeeeiinneen. 0 8,037 0 8,141 0
Northern rockfish .... BSAIl .. 0.0084 5,185 44 5,525 46
Shortraker rockfish .............. BSAIl .. 0.0037 150 1 150 1
Blackspotted/Rougheye 0.0037 75 0 75 0
rockfish.
0.0037 150 1 150 1
Other rockfish ........cccccueen. 0.0048 275 1 275 1
0.0095 570 5 570 5
SKates ...cccceeveiieeiie e 0.0541 22,950 1,242 22,950 1,242
Sculpins .. 0.0541 4,250 230 4,250 230
Sharks ...cccoeeeeveeeeiieeeeieeen, 0.0541 180 10 180 10
SQUIAS e 0.3827 1,020 390 1,020 390
(07 (o] o JUE-T=T- TR 0.0541 250 14 200 11

1 Aleutians Islands Pacific ocean perch, and BSAI Atka
the TAC for each species after the subtraction of the CDQ reserve under § 679.20(b)(1)(ii)(C).

mackerel, flathead sole, Pacific cod, and rock sole are multiplied by the remainder of
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TABLE 23—FINAL 2018 AND 2019 AMERICAN FISHERIES ACT CATCHER VESSEL PROHIBITED SPECIES CATCH SIDEBOARD

LIMITS FOR THE BSAI 1

2018 and 2018 and
AFA catcher 2019 PSC 2019 AFA
PSC species and area Target fishery category 2 vgizse?)loZEdC st?tl:z;:ftti%% vegig:lhgéc
limit ratio of PSQ sideboard
reserves 3 limit3
Halibut .......cocoveeiiieieeeee Pacific cod trawl .......ccccoooieeiiiieeceee e n/a n/a 887
Pacific cod hook-and-line or pot n/a n/a 2
Yellowfin sole total ..........ccccccevveciveennns n/a n/a 101
Rock sole/flathead sole/other flatfish4 .... n/a n/a 228
Greenland turbot/arrowtooth/sablefish 5 .. n/a n/a 0
ROCKFiIS ....eveiiieeeeeeee e, n/a n/a 2
Pollock/Atka mackerel/other species® . n/a n/a 5
Red king crab Zone 1 ............. N/ e 0.299 86,621 25,900
C. opilio COBLZ ...... n/a 0.168 8,144,641 1,368,300
C. bairdi Zone 1 ...... n/a 0.330 741,190 244,593
C. bairdi Zone 2 ........ccccceueeuen 0 - SRS 0.186 2,250,360 418,567

1 Refer to §679.2 for definitions of areas.

2Target trawl fishery categories are defined at §679.21(b)(1)(ii)(B) and (e)(3)(iv).

3 Halibut amounts are in metric tons of halibut mortality. Crab amounts are in numbers of animals.

4“Other flatfish” for PSC monitoring includes all flatfish species, except for halibut (a prohibited species), flathead sole, Greenland turbot, rock
sole, yellowfin sole, Kamchatka flounder, and arrowtooth flounder.

5 Arrowtooth for PSC monitoring includes Kamchatka flounder.

6“Other species” for PSC monitoring includes skates, sculpins, sharks, squids, and octopuses.

AFA Catcher/Processor and Catcher
Vessel Sideboard Directed Fishing

Closures

Based on historical catch patterns, the
Regional Administrator has determined
that many of the AFA C/P and CV
sideboard limits listed in Tables 24 and
25 are necessary as incidental catch to

support other anticipated groundfish
fisheries for the 2018 and 2019 fishing
years. In accordance with
§679.20(d)(1)(iv), the Regional
Administrator establishes the sideboard
limits listed in Tables 24 and 25 as
DFAs. Because many of these DFAs will
be reached before the end of 2018, the
Regional Administrator has determined,

in accordance with §679.20(d)(1)(iii),
that NMFS is prohibiting directed
fishing by listed AFA C/Ps for the
species in the specified areas set out in
Table 24, and prohibiting directed
fishing by non-exempt AFA CVs for the
species in the specified areas set out in

Table 25.

TABLE 24—FINAL 2018 AND 2019 AMERICAN FISHERIES ACT LISTED CATCHER/PROCESSOR SIDEBOARD DIRECTED

FISHING CLOSURES 1
[Amounts are in metric tons]

Species

2018
sideboard limit

2019
sideboard limit

Sablefish trawl

ROCK SOI€ ....ovvveveeeieiiiieeeeee,
Greenland turbot ..........cccceeenes

Arrowtooth flounder ...
Kamchatka flounder ...
Alaska plaice
Other flatfish 2
Flathead sole
Pacific ocean perch

Northern rockfish
Shortraker rockfish

Blackspotted/Rougheye rockfish ...

Other rockfish 3

Skates
Sculpins ...
Sharks .......
Squids
Octopuses

Area Gear types
...... BS e eeen. | trAW
Al s trawl
...... BSAI e | all .
...... BS ... e | all .
oY N all .
BSAIl .o all .
BSAI ..o all .
BSAI .. all .
BSAIl ..o all .
BSAIl ..o all .
...... BS . e | all .
Eastern Al ....coeeeveeiieee s all .
Central Al ....ooeeeeieiiieeeeeeeeeee all .
Western Al ......oooeveeeiiiiiieieeeeeees all .
...... BSAI ............ e | all .
...... BSAI ...... e | all .
BS/EAI .o all .
CAI/WAL ... all .
...... BS ... e | all .
all .
...... all .
all .
all .
all .
all oo

10
0
1,556
30

>

23

9

14
197
466
20
161

7

32
36

14
0
1,622
30

]

24

9

14
197
530
20
174

7

33
39

1 Maximum retainable amounts may be found in Table 11 to 50 CFR part 679.
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2“Other flatfish” includes all flatfish species, except for halibut, Alaska plaice, flathead sole, Greenland turbot, rock sole, yellowfin sole,

Kamchatka flounder, and arrowtooth flounder.

3“Other rockfish” includes all Sebastes and Sebastolobus species except for Pacific ocean perch, northern rockfish, shortraker rockfish, and

blackspotted/rougheye rockfish.

TABLE 25—FINAL 2018 AND 2019 AMERICAN FISHERIES ACT CATCHER VESSEL SIDEBOARD DIRECTED FISHING

CLOSURES '
[Amounts are in metric tons]
: 2018 2019
Species Area Gear types sideboard limit | sideboard limit
Pacific cod .....ccceveeeviiiiieeee e, BSAI ..o hook-and-line CV >60 feet 0 0
LOA.
BSAI e pot CV >60 feet LOA ............. 9 8
BSAI . hook-and-line or pot CV <60 2 2
feet LOA.
ji 0 0
Sablefish ...oooceeiieiiecececeee 56 79
27 38
Atka mackerel .........cccoceeeeeieeiiiiieeneenn. 104 96
2 2
0 0
Greenland turbot .........cccccoveeeiiieeennen. 281 281
3 3
Arrowtooth flounder ...........ccccvveeeenn. 799 821
Kamchatka flounder ........c..ccccvevineenne 293 293
Alaska plaice 501 609
Other flatfish 2 150 150
Flathead sole 654 744
ROCK SOIE ....ovvveeeieeeceieeee e 1,434 1,495
Pacific ocean perch .........ccccccerienen. 1008 977
62 67
17 17
0 0
Northern rockfish .........ccccoeveiiiiiinnnns 44 46
Shortraker rockfish 1 1
Blackspotted/Rougheye rockfish ........ 0 0
1 1
1 1
5 5
SKates .....oeevveeeeiie e BSAI .. all 1,242 1,242
SCUIPINS e 230 230
Sharks 10 10
Squids 390 390
Octopuses 14 11

1Maximum retainable amounts may be found in Table 11 to 50 CFR part 679.
2“QOther flatfish” includes all flatfish species, except for halibut, Alaska plaice, flathead sole, Greenland turbot, rock sole, yellowfin sole,

Kamchatka flounder, and arrowtooth flounder.

3“QOther rockfish” includes all Sebastes and Sebastolobus species except for Pacific ocean perch, northern rockfish, shortraker rockfish, and

blackspotted/rougheye rockfish.

Response to Comments

NMEF'S received no substantive
comments during the public comment
period for the proposed BSAI
groundfish harvest specifications. No
changes were made to the final rule in
response to the comment letters
received.

Classification

NMEF'S has determined that these final
harvest specifications are consistent
with the FMP and with the Magnuson-
Stevens Act and other applicable laws.

This action is authorized under 50
CFR 679.20 and is exempt from review
under Executive Order 12866.

NMFS prepared an EIS that covers
this action (see ADDRESSES) and made it
available to the public on January 12,

2007 (72 FR 1512). On February 13,
2007, NMFS issued the Record of
Decision (ROD) for the EIS. In January
2018, NMF'S prepared a Supplemental
Information Report (SIR) for this action.
Copies of the EIS, ROD, and SIR for this
action are available from NMFS (see
ADDRESSES). The EIS analyzes the
environmental consequences of the
groundfish harvest specifications and
alternative harvest strategies on
resources in the action area. The EIS
found no significant environmental
consequences of this action and its

alternatives. The SIR evaluates the need
to prepare a Supplemental EIS (SEIS) for

the 2018 and 2019 groundfish harvest
specifications.
An SEIS should be prepared if (1) the

agency makes substantial changes in the

proposed action that are relevant to
environmental concerns; or (2)
significant new circumstances or
information exist relevant to
environmental concerns and bearing on
the proposed action or its impacts (40
CFR 1502.9(c)(1)). After reviewing the
information contained in the SIR and
SAFE reports, the Regional
Administrator has determined that (1)
approval of the 2018 and 2019 harvest
specifications, which were set according
to the preferred harvest strategy in the
EIS, does not constitute a substantial
change in the action; and (2) there are
no significant new circumstances or
information relevant to environmental
concerns and bearing on the action or its
impacts. Additionally, the 2018 and
2019 harvest specifications will result in
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environmental impacts within the scope
of those analyzed and disclosed in the
EIS. Therefore, supplemental National
Environmental Policy Act
documentation is not necessary to
implement the 2018 and 2019 harvest
specifications.

Section 604 of the Regulatory
Flexibility Act (RFA) (5 U.S.C. 604)
requires that, when an agency
promulgates a final rule under section
553 of Title 5 of the United States Code,
after being required by that section, or
any other law, to publish a general
notice of proposed rulemaking, the
agency shall prepare a final regulatory
flexibility analysis (FRFA). The
following constitutes the FRFA
prepared in the final action.

The required contents of a FRFA, as
described in section 604, are: (1) A
statement of the need for, and objectives
of, the rule; (2) a statement of the
significant issues raised by the public
comments in response to the initial
regulatory flexibility analysis, a
statement of the assessment of the
agency of such issues, and a statement
of any changes made in the proposed
rule as a result of such comments; (3)
the response of the agency to any
comments filed by the Chief Counsel for
Advocacy of the Small Business
Administration in response to the
proposed rule, and a detailed statement
of any change made to the proposed rule
in the final rule as a result of the
comments; (4) a description of and an
estimate of the number of small entities
to which the rule will apply or an
explanation of why no such estimate is
available; (5) a description of the
projected reporting, recordkeeping, and
other compliance requirements of the
rule, including an estimate of the classes
of small entities which will be subject
to the requirement and the type of
professional skills necessary for
preparation of the report or record; and
(6) a description of the steps the agency
has taken to minimize the significant
economic impact on small entities
consistent with the stated objectives of
applicable statutes, including a
statement of the factual, policy, and
legal reasons for selecting the alternative
adopted in the final rule and why each
one of the other significant alternatives
to the rule considered by the agency
which affect the impact on small
entities was rejected.

A description of this action, its
purpose, and its legal basis are included
at the beginning of the preamble to this
final rule and are not repeated here.

NMEF'S published the proposed rule on
December 8, 2017 (82 FR 57906). NMFS
prepared an Initial Regulatory
Flexibility Analysis (IRFA) to

accompany the proposed action, and
included a summary in the proposed
rule. The comment period closed on
January 8, 2018. No comments were
received on the IRFA or on the
economic impacts of the rule more
generally. The Chief Counsel for
Advocacy of the Small Business
Administration did not file any
comments on the proposed rule.

The entities directly regulated by this
action are those that harvest groundfish
in the exclusive economic zone of the
BSAI and in parallel fisheries within
State waters. These include entities
operating catcher vessels and catcher/
processors within the action area and
entities receiving direct allocations of
groundfish.

For RFA purposes only, NMFS has
established a small business size
standard for businesses, including their
affiliates, whose primary industry is
commercial fishing (see 50 CFR 200.2).
A business primarily engaged in
commercial fishing (NAICS code 11411)
is classified as a small business if it is
independently owned and operated, is
not dominant in its field of operation
(including its affiliates), and has
combined annual gross receipts not in
excess of $11 million for all its affiliated
operations worldwide.

The estimated number of directly
regulated small entities in 2016 include
approximately 119 catcher vessels, five
catcher/processors, and six CDQ groups.
Some of these vessels are members of
AFA inshore pollock cooperatives, Gulf
of Alaska rockfish cooperatives, or BSAI
Crab Rationalization Program
cooperatives, and, since under the RFA
the aggregate gross receipts of all
participating members of the
cooperative must meet the “under $11
million” threshold, the cooperatives are
considered to be large entities within
the meaning of the RFA. Thus, the
estimate of 119 catcher vessels may be
an overstatement of the number of small
entities. Average gross revenues were
$690,000 for small hook-and-line
vessels, $1.25 million for small pot
vessels, and $3.44 million for small
trawl vessels. The average gross revenue
for catcher/processor hook-and-line
vessels was $2.90 million. The revenue
data for other catcher/processors are not
reported, due to confidentiality
considerations.

This action does not modify
recordkeeping or reporting
requirements.

The significant alternatives were
those considered as alternative harvest
strategies when the Council selected its
preferred harvest strategy (Alternative 2)
in December 2006. These included the
following:

e Alternative 1: Set TAC to produce
fishing mortality rates, F, that are equal
to maxFABC, unless the sum of the TAC
is constrained by the OY established in
the fishery management plans. This is
equivalent to setting TAC to produce
harvest levels equal to the maximum
permissible ABC, as constrained by OY.
The term “maxFABC” refers to the
maximum permissible value of FABC
under Amendment 56 to the BSAI and
Gulf of Alaska groundfish fishery
management plans. Historically, the
TAC has been set at or below the ABC;
therefore, this alternative represents a
likely upper limit for setting the TAC
within the OY and ABC limits.

e Alternative 3: For species in Tiers 1,
2, and 3, set TAC to produce F equal to
the most recent 5-year average actual F.
For species in Tiers 4, 5, and 6, set TAC
equal to the most recent 5-year average
actual catch. For stocks with a high
level of scientific information, TAC
would be set to produce harvest levels
equal to the most recent 5-year average
actual fishing mortality rates. For stocks
with insufficient scientific information,
TAC would be set equal to the most
recent 5-year average actual catch. This
alternative recognizes that for some
stocks, catches may fall well below
ABC, and recent average F may provide
a better indicator of actual F than FABC
does.

e Alternative 4: First, set TAC for
rockfish species in Tier 3 at F 75%; set
TAC for rockfish species in Tier 5 at F
= 0.5M; and set spatially explicit TAC
for shortraker and rougheye rockfish in
the BSAIL Second, taking the rockfish
TAC as calculated above, reduce all
other TAC by a proportion that does not
vary across species, so that the sum of
all TAC, including rockfish TAGC, is
equal to the lower bound of the area OY
(1,400,000 mt in the BSAI). This
alternative sets conservative and
spatially explicit TAC for rockfish
species that are long-lived and late to
mature, and sets conservative TAC for
the other groundfish species.

e Alternative 5: (No Action) Set TAC
at zero.

Alternative 2 is the preferred
alternative chosen by the Council: Set
TAC that fall within the range of ABC
recommended through the Council
harvest specifications process and TACs
recommended by the Council. Under
this scenario, F is set equal to a constant
fraction of maxFABC. The
recommended fractions of maxFABC
may vary among species or stocks, based
on other considerations unique to each.
This is the method for determining TAC
that has been used in the past.

Alternatives 1, 3, 4, and 5 do not meet
the objectives of this action, and
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although Alternatives 1 and 3 may have
a smaller adverse economic impact on
small entities than the preferred
alternative, Alternatives 4 and 5 likely
would have a significant adverse
economic impact on small entities. The
Council rejected these alternatives as
harvest strategies in 2006, and the
Secretary of Commerce did so in 2007.

Alternative 1 would lead to TAC
limits whose sum exceeds the fishery
OY, which is set out in statute and the
FMP. As shown in Table 1 and Table 2,
the sum of ABCs in 2018 and 2019
would be 3,779,809 mt and 3,578,956
mt, respectively. Both of these are
substantially in excess of the fishery OY
for the BSAIL This result would be
inconsistent with the objectives of this
action, in that it would violate the
Consolidated Appropriations Act of
2004, Public Law 108-199, Division B,
section 803(c), and the FMP, which both
set a 2 million mt maximum harvest for
BSAI groundfish.

Alternative 3 selects harvest rates
based on the most recent 5 years’ worth
of harvest rates (for species in Tiers 1
through 3) or based on the most recent
5 years’ worth of harvests (for species in
Tiers 4 through 6). This alternative is
also inconsistent with the objectives of
this action because it does not take into
account the most recent biological
information for this fishery. NMFS
annually conducts at-sea stock surveys
for different species, as well as
statistical modeling, to estimate stock
sizes and permissible harvest levels.
Actual harvest rates or harvest amounts
are a component of these estimates, but
in and of themselves may not accurately
portray stock sizes and conditions.
Harvest rates are listed for each species
category for each year in the SAFE
report (see ADDRESSES).

Alternative 4 would lead to
significantly lower harvests of all
species to reduce TAC from the upper
end of the OY range in the BSAI to its
lower end of 1.4 million mt. This result
would lead to significant reductions in
harvests of species by small entities.
While reductions of this size could be
associated with offsetting price
increases, the size of these increases is
uncertain, and, assuming volume
decreases would lead to price increases,
it is unclear whether price increases
would be sufficient to offset the volume
decreases and to leave revenues
unchanged for small entities. Thus, this
action would have an adverse economic
impact on small entities, compared to
the preferred alternative.

Alternative 5, which sets all harvests
equal to zero, may also address
conservation issues, but would have a

significant adverse economic impact on
small entities.

Impacts on marine mammals resulting
from fishing activities conducted under
this rule are discussed in the EIS (see
ADDRESSES).

Pursuant to 5 U.S.C. 553(d)(3), the
Assistant Administrator for Fisheries,
NOAA, finds good cause to waive the
30-day delay in effectiveness for this
rule because delaying this rule is
contrary to the public interest. The Plan
Team review occurred in November
2017, and the Council considered and
recommended the final harvest
specifications in December 2017.
Accordingly, NMFS’ review could not
begin until after the December 2017
Council meeting, and after the public
had time to comment on the proposed
action. If this rule’s effectiveness is
delayed, fisheries that might otherwise
remain open under these rules may
prematurely close based on the lower
TACs established in the final 2017 and
2018 harvest specifications (82 FR
11826, February 27, 2017). If
implemented immediately, this rule
would allow these fisheries to continue
fishing because some of the new TACs
implemented by this rule are higher
than the TACs under which they are
currently fishing.

In addition, immediate effectiveness
of this action is required to provide
consistent management and
conservation of fishery resources based
on the best available scientific
information. This is particularly
pertinent for those species that have
lower 2018 ABCs and TACs than those
established in the 2017 and 2018
harvest specifications (82 FR 11826,
February 27, 2017). If implemented
immediately, this rule would ensure
that NMFS can properly manage those
fisheries for which this rule sets lower
2018 ABCs and TACs, which are based
on the most recent biological
information on the condition of stocks,
rather than managing species under the
higher TACs set in the previous year’s
harvest specifications.

Certain fisheries, such as those for
pollock and Pacific cod, are intensive,
fast-paced fisheries. Other fisheries,
such as those for flatfish, rockfish,
skates, sculpins, sharks, and octopuses,
are critical as directed fisheries and as
incidental catch in other fisheries. U.S.
fishing vessels have demonstrated the
capacity to catch the TAC allocations in
these fisheries. Any delay in allocating
the final TAC limits in these fisheries
would cause confusion in the industry
and potential economic harm through
unnecessary discards, thus undermining
the intent of this rule. Predicting which
fisheries may close is impossible

because these fisheries are affected by
several factors that cannot be predicted
in advance, including fishing effort,
weather, movement of fishery stocks,
and market price. Furthermore, the
closure of one fishery has a cascading
effect on other fisheries, for example by
freeing up fishing vessels, which would
allow them to move from closed
fisheries to open ones and lead to an
increase in the fishing capacity in those
open fisheries, causing those open
fisheries to close at an accelerated pace.

Additionally, in fisheries subject to
declining sideboards, delaying this
rule’s effectiveness could allow some
vessels to inadvertently reach or exceed
their new sideboard limits. Because
sideboards are intended to protect
traditional fisheries in other sectors,
allowing one sector to exceed its new
sideboards by delaying this rule’s
effectiveness would effectively reduce
the available catch for sectors without
sideboard limits. Moreover, the new
TAC and sideboard limits protect the
fisheries from being overfished. Thus,
the delay is contrary to the public
interest in protecting traditional
fisheries and fish stocks.

If the final harvest specifications are
not effective by March 24, 2018, which
is the start of the 2018 Pacific halibut
season as specified by the IPHC, the
hook-and-line sablefish fishery will not
begin concurrently with the Pacific
halibut IFQ season. Delayed
effectiveness of this action would result
in confusion for sablefish harvesters and
economic harm from unnecessary
discard of sablefish that are caught
along with Pacific halibut, as both hook-
and-line sablefish and Pacific halibut
are managed under the same IFQ
program. Immediate effectiveness of the
final 2018 and 2019 harvest
specifications will allow the sablefish
IFQ fishery to begin concurrently with
the Pacific halibut IFQ season.

Finally, immediate effectiveness also
would provide the fishing industry the
earliest possible opportunity to plan and
conduct its fishing operations with
respect to new information about TAC
limits. Therefore, NMFS finds good
cause to waive the 30-day delay in
effectiveness under 5 U.S.C. 553(d)(3).

Small Entity Compliance Guide

This final rule is a plain language
guide to assist small entities in
complying with this final rule as
required by the Small Business
Regulatory Enforcement Fairness Act of
1996. This final rule’s primary purpose
is to announce the final 2018 and 2019
harvest specifications and prohibited
species bycatch allowances for the
groundfish fisheries of the BSAI This
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action is necessary to establish harvest
limits and associated management
measures for groundfish during the 2018
and 2019 fishing years and to
accomplish the goals and objectives of
the FMP. This action directly affects all
fishermen who participate in the BSAI
fisheries. The specific amounts of OFL,
ABC, TAC, and PSC amounts are
provided in tables to assist the reader.

NMFS will announce closures of
directed fishing in the Federal Register
and information bulletins released by
the Alaska Region. Affected fishermen
should keep themselves informed of
such closures.

Authority: 16 U.S.C. 773 et seq.; 16 U.S.C.
1540(f); 16 U.S.C. 1801 et seq.; 16 U.S.C.
3631 et seq.; Pub. L. 105-277; Pub. L. 106—
31; Pub. L. 106-554; Pub. L. 108-199; Pub.

L. 108—447; Pub. L. 109-241; Pub. L. 109-
479.

Dated: February 21, 2018.
Samuel D. Rauch III,

Deputy Assistant Administrator for
Regulatory Programs, National Marine
Fisheries Service.

[FR Doc. 2018—03918 Filed 2—26-18; 8:45 am|
BILLING CODE 3510-22-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

FEDERAL RESERVE SYSTEM

12 CFR Chapter I
[Docket No. OP-1597]

Internal Appeals Process for Material
Supervisory Determinations and Policy
Statement Regarding the Ombudsman
for the Federal Reserve System

AGENCY: Board of Governors of the
Federal Reserve System.

ACTION: Proposed policy statement;
request for comments.

SUMMARY: The Board of Governors of the
Federal Reserve System (‘“Board”) is
inviting comments on proposed
amendments to its guidelines on an
internal appeals process for institutions
wishing to appeal an adverse material
supervisory determination and to its
policy regarding the Ombudsman for the
Federal Reserve System.

DATES: Comments should be received
April 30, 2018.

ADDRESSES: You may submit comments,
identified by Docket No. OP-1597 by
any of the following methods:

e Agency Web Site: http://
www.federalreserve.gov. Follow the
instructions for submitting comments at
http://www.federalreserve.gov/
generalinfo/foia/ProposedRegs.cfm.

e Email: regs.comments@
federalreserve.gov. Include the docket
number in the subject line of the
message.

e Fax:(202) 4523819 or (202) 452—
3102.

e Mail: Ann E. Misback, Secretary,
Board of Governors of the Federal
Reserve System, 20th Street and
Constitution Avenue NW, Washington,
DC 20551.

All public comments will be made
available on the Board’s website at
http://www.federalreserve.gov/
generalinfo/foia/ProposedRegs.cfm as
submitted, unless modified for technical
reasons. Accordingly, your comments
will not be edited to remove any
identifying or contact information.
Public comments may also be viewed

electronically or in paper form in Room
3515, 1801 K Street (between 18th and
19th Streets NW), Washington, DC
20006 between 9:00 a.m. and 5:00 p.m.
on weekdays.

FOR FURTHER INFORMATION CONTACT:
Jason A. Gonzalez, Special Counsel,
(202) 452-3275, or Jay Schwarz, Senior
Counsel, (202) 452-2970, Legal
Division, Ryan Lordos, Deputy
Associate Director, (202) 452—2961,
Supervision & Regulation, or Suzanne
Killian, Senior Associate Director, (202)
452-2090, or Carol Evans, Associate
Director, (202) 452—2051, Division of
Consumer and Community Affairs, for
matters relating to the appeals process;
and Margie Shanks, Ombudsman, (202)
452-3584, or Jay Schwarz, Senior
Counsel, (202) 452-2970, Legal
Division, for matters relating to the
functions of the Ombudsman.
Telecommunications Device for the Deaf
(TDD) users may call (202) 263—4869.
SUPPLEMENTARY INFORMATION:

I. Background

The Board of Governors of the Federal
Reserve System (“Board”) is committed
to maintaining an effective independent,
intra-agency appellate process to allow
institutions to seek review of material
supervisory determinations. The Board
is also committed to maintaining an
effective Ombudsman to serve as a
resource for individuals and institutions
that are affected by the Federal
Reserve’s regulatory and supervisory
actions.

The Board first established guidelines
for an appeals process in March 1995,
when after a period of public notice and
comment, the Board published final
guidelines to implement Section 309 of
the Riegle Community Development and
Regulatory Improvement Act of 1994
(the “Riegle Act”), 12 U.S.C. 4806,
which governs the appeals requirements
for Federal banking agencies. The
existing guidelines provide that all
institutions that are subject to Federal
Reserve oversight, including bank
holding companies, U.S. agencies and
branches of foreign banks and Edge
corporations, may appeal any material
supervisory determination (60 FR 16470
(March 30, 1995)).

In general, the existing guidelines
provide that any institution supervised
by the Federal Reserve System (‘“Federal
Reserve”) may file a written appeal of
any material supervisory determination.

Appeals will then be decided within a
specified time frame by a review panel
selected by the Reserve Bank, in
consultation with Board staff, and
comprised of persons who are not
employed by the Reserve Bank and have
not participated in, or reported to the
persons who made the material
supervisory determination under
review. An institution is granted the
further right to appeal an adverse
decision by the review panel to the
Reserve Bank President and ultimately
to a member of the Board. The existing
guidelines also have safeguards to
protect institutions that file appeals
from examiner retaliation.

The guidelines apply to any ‘“material
supervisory determination,” which
includes any material matter relating to
the examination or inspection process.
The only matters excluded from this
appeals process are those matters, such
as the imposition of a prompt corrective
action directive or a cease and desist
order or other formal actions, for which
an alternative, independent process of
appeal exists. As noted in the existing
guidelines, institutions are encouraged
to express questions or concerns about
supervisory determinations during the
course of an inspection or examination,
consistent with the longstanding
Federal Reserve practice of resolving
problems informally during the course
of the inspection or examination
process.

The Board’s existing Ombudsman
policy was adopted in August 1995. It
specifies the responsibilities of the
Ombudsman, which include serving as
a point of contact for complaints
regarding any System action, referring
complaints to the appropriate person,
and investigating and resolving
complaints of retaliation.

II. Overview of Proposed Changes

Appeals Guidelines

Since 1995, the Board has had the
opportunity to observe the operation of
the appeals guidelines over a significant
period of time and receive feedback
from supervised institutions. Based on
that experience and feedback, the Board
is now proposing to amend its appellate
guidelines in several ways. In particular,
the proposed revisions are designed to
improve and expedite the appeals
process, particularly for institutions that
are in troubled condition. In doing so,
the proposed revisions attempt to strike
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an equitable balance among
accommodating the interests of the
institutions the Federal Reserve
supervises in a substantive review of
material supervisory determinations, the
institutions’ interest in achieving a swift
resolution of any material supervisory
determination in dispute, and the
interests of both an appealing institution
and the Federal Reserve in the efficient
use of limited resources.

The Board’s current appeals process
was designed with three levels of appeal
in an attempt to ensure objectivity in the
appeals process. However, experience
has shown that objectivity can be
ensured with a more streamlined and
efficient process. With these goals in
mind, the proposal reduces the levels of
appeal from three to two and enhances
independent review of the matter by
providing that System and Board
experts not affiliated with the affected
Reserve Bank review the matter at both
appeals levels.

In addition to removing one level of
appeal, the proposed revisions address
a timing conflict between the Prompt
Corrective Action (“PCA”’) framework
under section 38 of the Federal Deposit
Insurance Act and the Board’s existing
appeals process. PCA requires that, no
later than 90 days after an insured
depository institution becomes critically
undercapitalized, the appropriate
Federal banking agency must either
appoint a receiver for the institution or
take such other action that the Board
determines, with the concurrence of the
Federal Deposit Insurance Corporation
(“FDIC”), would better achieve the
purposes of PCA. Although the banking
agency’s decision to appoint a receiver
for a critically undercapitalized
institution is not appealable under the
Riegle Act, some material supervisory
determinations (such as reclassifications
of loans) may cause an institution to
become critically undercapitalized and,
unless reversed, result in receivership.

The revised process would establish
an accelerated process for appeals that
relate to or cause an institution to
become critically undercapitalized
under the PCA framework to better
assure that a review of an adverse
material supervisory determination
occurs within the PCA time frame of 90
days. The goal of this accelerated
process is to provide a thorough,
adequate, and independent review of
the material supervisory determination
that places the institution at risk of
receivership. Notwithstanding the
proposed changes, situations may arise
that would prevent an appeal from
being completed before PCA requires a
receivership to be imposed. In these
situations, the existence of an

outstanding appeal would not prevent
the Board from meeting its statutorily
mandated obligation under PCA to
appoint a receiver, in which case an
appeal will become moot.

The revised process also establishes
specific standards of review to be
applied in the two levels of appeal. The
panel that reviews the initial appeal
must approach the determination being
appealed as if no determination had
previously been made. The initial
review panel will consider a record that
includes any relevant materials
submitted by the appealing institution
and Federal Reserve staff. Under this
standard, the panel will have the
discretion to rely on examination
workpapers and other materials
developed by Federal Reserve staff
during an examination.

If the appealing institution continues
to have concerns regarding the material
supervisory determination following the
initial review panel’s decision, the
appealing institution may request a
subsequent final review conducted by a
review panel comprised primarily of
Board staff. The final review panel will
consider whether the decision of the
initial review panel is reasonable and
supported by a preponderance of the
evidence in the record, but will not seek
to augment the record with new
information. In order to maximize
transparency, the decision of the final
review panel will be made public.

The Board welcomes comment on all
aspects of the revised guidelines,
including, in particular, on (i) the
standards of review that are proposed
for the two review panels, (ii) the nature
and composition of the review panels,
(iii) the record that the panels may
consider, and (iv) the timeline that is
proposed to take PCA into account.

Ombudsman Policy

The Board is considering making
changes to the Ombudsman policy in
conjunction with the changes to the
appeals guidelines. Currently, the
Ombudsman is the initial recipient of
all complaints pertaining to the
supervisory process, which may include
an appeal request. The proposed
revisions would formalize this practice
and allow the Ombudsman to attend
hearings or deliberations relating to the
appeal as an observer, if requested by
the institution or Federal Reserve
personnel. In addition, the proposed
revisions specify that the Ombudsman’s
role is to be the decision-maker with
respect to claims of retaliation. The
proposal also emphasizes the
Ombudsman’s availability to facilitate
the informal resolution of concerns that
could ultimately lead to formal appeals,

clarifies the Ombudsman’s role in
addressing complaints regarding
appeals of consumer complaints, and
provides for tracking of complaints
made by regulated institutions.

The Board welcomes comment on all
aspects of the Ombudsman policy.

The Appeals guidelines and
Ombudsman policy for the Federal
Reserve System are attached as Exhibit
A and Exhibit B, respectively.

By order of the Board of Governors of the
Federal Reserve System, February 21, 2018.

Ann E. Misback,
Secretary of the Board.
Exhibit A

GUIDELINES FOR APPEALS OF MATERIAL
SUPERVISORY DETERMINATIONS

The Board is committed to maintaining an
independent, intra-agency process to review
appeals of material supervisory
determinations that complies with Section
309 of the Riegle Community Development
and Regulatory Improvement Act of 1994, 12
U.S.C. 4806.

The purpose of these guidelines is to
establish a comprehensive appellate process
for material supervisory determinations. In
order to ensure that institutions will be
granted the same appellant rights regardless
of the Federal Reserve district in which they
reside, appeals will be administered using
procedures that are consistent with these
guidelines. These guidelines include an
accelerated review process to improve their
alignment with the PCA framework under
section 38 of the Federal Deposit Insurance
Act.

A. In General

Any institution about which the Federal
Reserve makes a material supervisory
determination is eligible to utilize the
appeals process. An eligible institution
includes a state member bank, bank holding
company and its nonbank subsidiaries, U.S.
agency or branch of a foreign bank, Edge and
agreement corporation, savings and loan
holding company, third party electronic data
processing servicer, systemically important
nonbanking financial organization identified
by the Financial Stability Oversight Council,
and any other entity examined or inspected
by the Federal Reserve.

An appeal under these guidelines may be
made of any material supervisory
determination. A “‘material supervisory
determination” includes, but is not limited
to, any material determination relating to
examination or inspection composite ratings,
material examination or inspection
component ratings, the adequacy of loan loss
reserves and/or capital, significant loan
classification, accounting interpretation, and
Community Reinvestment Act (including
component ratings) and consumer
compliance rating. The term does not include
any supervisory determination for which an
independent right of appeal exists. Excluded
actions include PCA directives issued
pursuant to section 38 of the Federal Deposit
Insurance Act (the FDI Act), an action to
impose administrative enforcement actions
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under the FDI Act, the Home Owners’ Loan
Act of 1933, the Dodd-Frank Wall Street
Reform and Consumer Protection Act, the
Bank Holding Company Act of 1956 (the BHC
Act) or other applicable act, a capital
directive, and an order related to approval or
denial of a transaction issued pursuant to
section 3 or 4 of the BHC Act. Prior to a
material supervisory determination being
made, it is expected that the supervised
institution will have provided all available
information it believes to be relevant to the
examination staff to assist them in making
the determination.

B. General Procedures for Appealing a
Material Supervisory Determination

In general, the appeals process is an
informal process that is not subject to the
adjudicative provisions of the Administrative
Procedures Act (5 U.S.C. 554-557). An
appeal of a material supervisory
determination shall be filed and considered
pursuant to the following procedures:

(1) Authorization to File. Any appeal must
be approved by the board of directors of the
eligible institution, or in the case of a U.S.
agency or branch of a foreign bank, the senior
management or person(s) responsible for the
bank’s U.S. operations.

(2) Timelines and Contents. The institution
must file the appeal in writing with the
Board’s Ombudsman within 30 calendar days
of the date of the relevant written material
supervisory determination, with a copy to the
Officer in Charge of Supervision at the
appropriate Reserve Bank. The appeal must
include a clear and complete statement of all
relevant facts and issues, as well as all
arguments that the institution wishes to
present, and must include all relevant and
material documents that the institution
wishes to be considered.

(3) Distribution of Appeal. After receipt of
a request for an appeal, the Board’s
Ombudsman shall promptly notify the
director of the appropriate division of the
Board and the Board’s General Counsel of the
appeal.

(4) Initial Review Panel. Within ten
calendar days of receipt of a timely appeal,
the director of the appropriate division of the
Board or an officer designated by the
appropriate division director must appoint
three Reserve Bank employees to form an
initial review panel to consider the appeal
and an attorney to advise the initial review
panel in the exercise of its responsibilities.
The members of the initial review panel and
the appointed attorney must not have been
substantively involved in any matter at issue;
must not directly or indirectly report to any
person(s) who made the material supervisory
determination under review; must not be
employed by the Reserve Bank that made the
material supervisory determination under
review; and must have relevant experience to
contribute to the review of the material
supervisory determination. An individual
shall be considered to have been
substantively involved in a material
supervisory determination if the individual
was personally consulted regarding the issue
being determined and provided guidance
regarding how it should be resolved. The
initial review panel shall determine all

procedural issues that are governed by the
appeals guidelines.

(5) Initial Review Meeting. The initial
review panel may, in its discretion, conduct
an informal appeal meeting. If the panel
decides to conduct such a meeting it shall
notify the institution in writing of the date,
time and place of the meeting, to be set no
later than 21 calendar days after the date the
appeal is received. The institution may
appear at the appeal meeting personally or
through counsel to make an oral presentation
to the panel. Panel members may ask
questions of any person participating in the
meeting. The institution and the Reserve
Bank may not cross examine persons
participating in the meeting. A verbatim
transcript of the meeting may be taken if the
institution requests a transcript and agrees to
pay all expenses, and if the initial review
panel determines that a transcript would
assist the panel in carrying out its
responsibilities. The meeting provided under
these guidelines is not governed by formal
rules of evidence. No formal discovery is
required or permitted. The initial review
panel may make any rulings reasonably
necessary to facilitate the effective and
efficient operation of the meeting.

(6) Record. The record of the appeal shall
at a minimum include the original decision
being appealed, the materials submitted by
the institution in connection with the appeal
and the materials identified by Federal
Reserve staff as relevant to the material
supervisory determination being appealed,
including workpapers. The initial review
panel may, in its discretion, supplement the
record in the manner described below. The
entire record of the appeal, including the
decision of the initial review panel and any
meeting transcripts or material(s) submitted
in connection with any subsequent final
review, shall be considered confidential
supervisory information of the Board.

(7) Standard of Review Applied by Initial
Review Panel. The initial review panel shall
conduct a review of the material supervisory
determination on appeal. The panel must
consider whether the Reserve Bank’s material
supervisory determination is consistent with
the Board’s policies, consistent with
applicable laws and regulations, and
supported by the record. In doing so, the
panel shall make its own supervisory
determination and shall not defer to the
judgment of the Reserve Bank staff that made
the material supervisory determination
though it may rely on any examination
workpapers developed by the Reserve Bank
or materials submitted by the institution if it
determines it is reasonable to do so. The
panel may supplement the record described
above by soliciting the views of outside
parties, including staff from the Board, the
Reserve Banks, and other supervisory
agencies (for example, in cases of joint
examinations or inspections), including the
Federal Reserve staff who participated in
making the material supervisory
determination being appealed, prior to
issuing a decision. The panel may, in its
discretion, conduct additional fact-finding.

(8) Notice of Decision. Within 45 calendar
days after the date the appeal is received, the
initial review panel shall provide written

notice of its decision to the board of directors
of the institution. The notice of decision shall
contain a statement of the basis for the initial
review panel’s decision to continue,
terminate, or otherwise modify the material
supervisory determination(s) at issue or to
remand consideration of the material
supervisory determination at issue to the
examiners that made the determination to
allow them to consider additional evidence
presented in connection with the appeal. The
notice of decision shall also indicate that the
institution may request a final review as set
forth in this subpart by filing a written
request with the Ombudsman of the Board.
The initial review panel may extend the
period for issuing a decision by up to 30
calendar days if the panel determines that the
record is incomplete and additional fact-
finding is necessary for the panel to issue a
decision.

(9) Ombudsman Participation. The
Ombudsman may attend, as an observer,
hearings or deliberations relating to the
appeal. The Ombudsman will not have
substantive involvement in or act as a
decision-maker with respect to the appeal.

(10) Use of Confidential Supervisory
Information. If the Reserve Bank or the Board
have confidential supervisory information
from another regulated institution that is
pertinent to the appeal, they may elect to use
that information, provided that the
information is entered into the record for the
appeal and provided to the appealing
institution, subject to limitations on
disclosure, including those imposed by the
Board’s applicable regulations,? and
redaction of all information not relevant to
the appeal.

(11) Request for Final Review. Within 14
calendar days after notice of decision by the
initial review panel, the institution, with the
consent of its board of directors, or in the
case of a U.S. agency or branch of a foreign
bank, the senior management person(s)
responsible for the bank’s U.S. operations,
may appeal that decision to a final review
panel by filing a written request for final
review with the Ombudsman. The request for
final review must state all the reasons, legal
and factual, the institution disagrees with the
initial review panel’s decision.

(12) Waiver of Final Review. Failure to
timely request final review in a manner
consistent with these guidelines shall
constitute a waiver of the opportunity for
final review, and the decision of the initial
review panel shall constitute a final and
unappealable material supervisory
determination.

(13) Distribution of Final Review Request.
After receipt of a request for final review, the
Board’s Ombudsman shall promptly notify
the director of the appropriate division of the
Board and the Board’s General Gounsel of the
request for final review.

(14) Final Review Panel. When an
institution files a request for final review, the
director of the appropriate division of the
Board shall promptly appoint three
individuals to form a final review panel to
permit completion of the appeal within the
applicable period. The final review panel

1See 12 CFR 261.20.
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shall include at least two Board employees,
at least one of whom must be an officer of
the Board at the level of associate director or
higher. The Board’s General Counsel shall
appoint an attorney to advise the final review
panel in the exercise of its responsibilities.
The members of the final review panel and
the appointed attorney must not be employed
by the Reserve Bank that made the material
supervisory determination under review;
must not have been members of the initial
review panel; and must not have been
personally consulted regarding the issue
being determined and provided guidance
regarding how it should be resolved, or
directly or indirectly report to the person(s)
who made the material supervisory
determination under review. The final review
panel shall determine all procedural issues
regarding the final review.

(15) Final Review Meeting. The final
review panel may determine in its discretion
to have an informal appeal meeting at which
a representative of the institution or counsel
may appear personally to make an oral
presentation to the panel. No facts may be
introduced in this meeting that are not
contained in the record upon which the
initial review panel made its decision. In the
event the panel decides to have a meeting
with the appealing institution, panel
members may ask questions of any person
participating in the meeting. The institution
may not cross examine persons participating
in the meeting. A verbatim transcript of the
meeting may be taken at the cost of the Board
if the final review panel determines that a
transcript would assist the panel in carrying
out its responsibilities. The meeting provided
under these guidelines is not governed by
formal rules of evidence. No formal discovery
is required or permitted. The final review
panel may make any procedural rulings
reasonably necessary to facilitate the effective
and efficient operation of the meeting.

(16) Scope of Final Review. The scope of
the final review shall be confined to the
record upon which the initial review panel
made its decision.

(17) Standard of Review of Final Review.
The final review panel shall determine
whether the decision of the initial review
panel is reasonable. In reaching this
determination, the panel should consider,
among other things, whether the decision
was based on a consideration of the relevant
factors, whether there has been a clear error
of judgment, and whether the decision is
supported by a preponderance of the
evidence. The final review panel may affirm
the decision of the initial review panel even
if it is possible to draw a contrary conclusion
from the record presented on appeal.

(18) Final Review Decision. Within 21
calendar days of the filing of a request for
final review, the director of the appropriate
division of the Board shall provide written
notice of the decision of the final review
panel to the board of directors of the
institution. The final review panel may
continue, terminate, or otherwise modify the
material supervisory determination(s) at
issue or remand consideration of the material
supervisory determination at issue to the
examiners that made the determination to
allow them to consider additional evidence

presented in connection with the appeal. A
copy of the decision will be provided to the
director of the appropriate division of the
Board and the Officer in Charge of
Supervision at the appropriate Reserve Bank.
A copy of the decision will be published as
soon as practicable, and the published
decision will be redacted to avoid disclosure
of exempt information. In cases in which
redaction is deemed insufficient to prevent
improper disclosure, the published decision
may be presented in summary form.

C. Expedited Procedures for Appealing a
Material Supervisory Determination

When a material supervisory determination
relates to or causes an institution to become
critically undercapitalized, the review of any
appeal of that supervisory determination will
be processed on an expedited basis.

Notwithstanding any other provision in
these guidelines, a matter processed under
expedited review will be subject to the same
policies that govern all appeals except that
the initial review panel will issue a decision
within 35 calendar days following the date
the appeal is received (such period may be
extended by up to an additional 7 calendar
days if the initial review panel decides that
such time is required to supplement the
record and to consider any additional
information received), the institution shall
have 7 days to file an appeal of the initial
review panel’s decision, and the final review
panel will issue a decision within 10
calendar days.

D. Effect of Appeal on Material Supervisory
Determinations

A material supervisory determination shall
remain in effect while under appeal and until
such time as it is modified or overturned
through the appeals process. An appeal does
not prevent or suspend the Federal Reserve
or any other appropriate agency from taking
any supervisory or enforcement action—either
formal or informal-it deems appropriate to
discharge the agency’s supervisory
responsibilities. In such cases, the rights of
appeal provided for in the statutes and
regulations concerning those actions shall
govern.

In addition, an appeal does not prevent or
suspend the operation of the PCA framework
under section 38 of the Federal Deposit
Insurance Act, prevent or suspend an
appropriate authority from appointing a
receiver for the institution or otherwise
causing the closure of an institution, or
prevent or suspend an appropriate authority
from taking any other action under the PCA
framework. If the institution is placed into
receivership while an appeal is outstanding,
the appeal will be considered moot and will
not be completed.

E. Safeguards Against Retaliation

Neither the Federal Reserve nor any
employee of the Federal Reserve may
retaliate against an institution or person
based on the filing or outcome of an appeal
under this guidance. In accordance with
longstanding Federal Reserve practice, the
appeals framework is intended to foster an
environment where concerns and issues may
be freely and openly discussed.

Each Reserve Bank shall provide
institutions with notice of the Board’s anti-
retaliation policy in connection with each
Federal Reserve led examination.

An institution that believes that it has
suffered retaliation or any other form of
unfair treatment is encouraged to contact the
appropriate Reserve Bank, and may file a
claim of retaliation with the Board’s
Ombudsman. The Ombudsman may attempt
to resolve a claim of retaliation informally by
engaging in discussions with the concerned
institution and the appropriate Board or
Reserve Bank staff.

Nothing in this guidance is intended to
prevent the Ombudsman from initiating a
factual inquiry into alleged retaliation at any
time. The Ombudsman may initiate a factual
inquiry into a claim of retaliation, at any
time, by providing notice to the appropriate
Board division director(s) and the
appropriate Reserve Bank officer in charge of
supervision. As part of the inquiry, the
Ombudsman may collect and review
documents, interview witnesses, and consult
Board and Reserve Bank staff with subject
matter expertise. The Ombudsman also may
request that the appropriate division director
authorize or assign such additional resources
as necessary to assist the Ombudsman in
fully reviewing the matter.

Upon the completion of a factual inquiry
into a claim of retaliation, if the Ombudsman
concludes that retaliation has occurred, the
Ombudsman will forward the claim of
retaliation, along with the Ombudsman’s
factual findings to the appropriate division
director(s) of the Board. These officials will
take appropriate action to resolve the matter.
In addition, to prevent future retaliation for
an appeal, the Ombudsman may recommend
to the appropriate division director(s) that
the next examination of the institution or
review that may lead to a material
supervisory determination exclude personnel
involved in the claim of retaliation. The
division director(s) will make the final
decision as to whether any examination staff
should be excluded.

The Board’s Ombudsman will contact
institutions within six months after a
material supervisory determination appeal
has been decided to inquire whether
retaliation has occurred.

F. Availability of Procedures

The Federal Reserve, through the Board
and Reserve Banks, shall make these
guidelines readily available on its public
website and to any member of the public who
requests them.

Exhibit B
Ombudsman for the Federal Reserve System

Policy Statement

Section 309 of the Riegle Community
Development and Regulatory Improvement
Act of 1994, 12 U.S.C. 4806, requires each of
the federal banking agencies to appoint an
Ombudsman. Section 309 provides that the
Ombudsman:

(1) is to act as a liaison between the agency
and any affected person with respect to any
problem such party may have in dealing with
the agency resulting from the regulatory
activities of the agency; and
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(2) is to ensure that safeguards exist to
encourage complainants to come forward and
preserve confidentiality.

Mission of the Ombudsman. The
Ombudsman is charged with performing
three major functions: (1) serving as a
facilitator and moderator for the fair and
timely resolution of complaints related to the
Federal Reserve System’s regulatory
activities; (2) reporting to the Board on issues
that are likely to have a significant impact on
the Federal Reserve System’s missions,
activities, or reputation that arise from the
Ombudsman’s review of complaints, such as
patterns of issues that occur in multiple
complaints; (3) receiving, reviewing, and
deciding claims of retaliatory conduct by
Federal Reserve System staff. The
Ombudsman also serves as the initial
recipient for an appeal of a material
supervisory determination and plays a role in
resolving appeals of some consumer
complaints. In addition, the Ombudsman
ensures that safeguards exist to encourage
complainants to come forward and to protect
confidentiality.

Serving as a Complaint Facilitator. The
Ombudsman assists institutions with issues
and questions related to Reserve Bank or
Board regulatory activities. In doing so, the
Ombudsman shall operate independently of
the supervisory process to the extent
necessary to ensure that appropriate
safeguards exist to encourage complainants
to come forward and preserve confidentiality.

In situations where the Board has not
established a process for addressing a certain
type of question or complaint, the
Ombudsman is available to facilitate the
resolution of the question or complaint.
Although the Ombudsman does not have
decision-making authority regarding any
substantive matters, including supervisory
determinations and regulatory action (other
than for retaliation claims), the Ombudsman
is available to assist institutions, and
particularly community banks, in locating
the correct System staff person to address or
resolve such a question or complaint and
may coordinate meetings and facilitate
discussions between the institution and
System staff, including senior officials, as
necessary. In order to facilitate this process,
the Ombudsman may investigate the
situation in order to identify the relevant
facts and circumstances. The Ombudsman
may also participate in meetings or
discussions related to the matter if requested
by either the institution or System staff, and
may require updates from System staff, as
appropriate, until the matter is resolved. If
the Ombudsman believes such a complaint
has not been satisfactorily addressed, the
Ombudsman may raise the matter with the
appropriate Division Director or Board
committee, as appropriate.

When an issue is brought to the attention
of the Ombudsman for which the Board’s
rules or procedures provide an avenue of
appeal or another appropriate forum for
resolution, the Ombudsman will explain the
process to the complaining party, and direct
the party to the appropriate appeals process
or forum for the complaint.? In addition, the

1The Board’s rules provide existing mechanisms
for resolutions of complaints in many instances,

Ombudsman is also available to facilitate
informal discussions between a potential
appellant and the appropriate Reserve Bank
or Board staff in order to explore solutions
before an appeal is filed. Such discussions do
not stay or otherwise alter any of the
deadlines under the Board’s rules or
procedures.

The Ombudsman will serve as the initial
recipient for an appeal of a material
supervisory determination and may attend,
as an observer, hearings or deliberations
relating to the appeal if requested by either
the institution or System personnel. In any
event, the Ombudsman will not have any
substantive involvement in or act as a
decision-maker with respect to the appeal.

Providing Feedback on Patterns of Issues.
The Ombudsman is in a unique position to
identify and report patterns of issues arising
from complaints related to Reserve Bank or
Board regulatory activities. The Ombudsman
will track inquiries and complaints based on
relevant characteristics, such as geographic
location, scope, policy implications, and
final disposition, to help identify any such
trends, including trends that implicate
differently sized institutions
disproportionately. This tracking will be
conducted in a manner designed to preserve
confidentiality of the complainant to the
maximum extent possible. As appropriate,
the Ombudsman will report findings of
patterns of issues to the appropriate Board
committee or division director and Reserve
Bank or Board staff. The Ombudsman will
also report any issue stemming from a
complaint that is likely to have a significant
impact on the Federal Reserve System’s
mission, activities, or reputation.

Retaliation Claims by Supervised Persons.
The Federal Reserve Board does not tolerate
retaliation by System staff against a
supervised institution or its employees
(“supervised persons”). Retaliation is defined
as any action or decision by Reserve Bank or
Board staff that causes a supervised person
to be treated differently or more harshly than
other similarly situated institutions because
the supervised person attempted to resolve a
complaint by filing an appeal of a material
supervisory determination or utilized any
other Board mechanisms for resolving
complaints. Retaliation includes, but is not
limited to, delaying or denying action that
might benefit a supervised person without a
sound supervisory reason or subjecting a
supervised institution to heightened
examination standards without a sound
supervisory reason.

The Ombudsman is authorized to receive,
review, and determine the merits of
complaints of retaliatory conduct by Reserve
Bank or Board staff. The Ombudsman may

such as: material supervisory determinations
pursuant to section 309(a) of the Act; review of
actions delegated to the Reserve Banks or Board
staff pursuant to 12 CFR part 265; prompt corrective
action directives under section 38 of the Federal
Deposit Insurance Act; denials or partial denials of
Freedom of Information or Privacy Act requests;
issuance of capital directives pursuant to 12 CFR
263.80-263.85; decisions with respect to
applications; and matters within the jurisdiction of
the Board’s Inspector General or Federal or State
investigatory or prosecutorial authorities.

attempt to resolve retaliation claims
informally by engaging in discussions with
the concerned supervised person and the
appropriate Board or Reserve Bank staff. If a
complaint cannot be resolved informally, the
Ombudsman may initiate a full investigation
into the underlying facts and circumstances.

To commence a factual investigation of a
complaint of retaliatory conduct, the
Ombudsman should provide written notice
to the appropriate Board committee and
division director and the appropriate Reserve
Bank officer in charge of supervision. As part
of the investigation, the Ombudsman may,
among other things, collect and review
documents, interview witnesses, and seek
any other relevant information. The
Ombudsman may also consult Board and
Reserve Bank staff with subject matter
expertise. Where necessary, the appropriate
Board committee or division director may
authorize or assign such additional resources
as may be needed to assist the Ombudsman
in fully reviewing the matter.

Upon completion of the factual
investigation of a complaint of retaliatory
conduct, the Ombudsman will decide
whether a member of System staff retaliated,
as defined above. The Ombudsman will
report this determination to the appropriate
Board committee or Governor and division
director and the appropriate Reserve Bank
officer in charge of supervision and may
make recommendations for resolution of the
matter to those parties. However, the
Ombudsman shall not make
recommendations regarding disciplinary
action against a System staff member. The
Ombudsman’s determination regarding
retaliation will be communicated in writing
to the supervised person.

To further ensure that supervised persons
are not subjected to retaliation, as defined
above, the Ombudsman will contact a
supervised institution within six months
after an appeal has been decided to inquire
whether retaliation occurred. Where possible,
the Ombudsman will also contact the
institution after the next examination
following an appeal. In the event an
institution complains of retaliation, the
Ombudsman will initiate the process
outlined above to informally review the
matter or initiate a factual investigation.

Consumer Complaints and Appeals.
Independent of the Ombudsman function,
the Federal Reserve System operates a
consumer complaint and inquiry program to
assist members of the public who are
experiencing problems with their financial
institution. In accordance with this program,
the Ombudsman will refer all consumer
complaints to the Division of Consumer and
Community Affairs (DCCA). DCCA will
review the complaint to determine
appropriate handling. If a new complaint is
received, DCCA will refer the complaint to
the Federal Reserve Consumer Help Center
(FRCH) for processing. If the complainant
requested an independent review of a
previously filed complaint, the Ombudsman
will refer the complaint to DCCA, who will
perform the review and respond to the
complainant. The Ombudsman will consult
with DCCA during the appeal investigation,
and in some instances, suggest additional



8396

Federal Register/Vol. 83, No. 39/ Tuesday, February 27, 2018/Proposed Rules

actions, including further investigations that
should be taken to ensure that the matter is
fully and fairly addressed. When responding
to the complainant, DCCA will also provide
a final copy of the response letter to the
Ombudsman.

If the Ombudsman receives a complaint
regarding DCCA’s review of an appeal, the
Ombudsman will collect and review the
complaint documents and seek any other
relevant information. The Ombudsman may
also consult Board and Reserve Bank staff to
discuss the details of the previous complaint
investigations. The Ombudsman is
responsible for responding to the
complainant with its determination. As
appropriate, the Ombudsman will contact the
appropriate Board division director and
Reserve Bank staff with feedback or concerns.

Safeguards. These policies, processes, and
practices are intended as safeguards to
encourage complainants to come forward
with issues or complaints related to the
Federal Reserve System’s regulatory
activities.

To the extent possible, the Ombudsman
will honor requests to keep confidential the
identity of a complaining party. It must be
recognized, however, that it may not be
possible for the Ombudsman to resolve
certain complaints, including complaints of
retaliation, if the Ombudsman cannot
disclose the identity of the complaining party
to other members of Federal Reserve staff.

Procedures. A party may contact the
Ombudsman at any time regarding concerns
or issues resulting from the regulatory
activities of the Board or the Reserve Banks
by calling 1-800-337-0429, by sending a fax
to 202-530-6208, by writing to the Office of
the Ombudsman, Board of Governors of the
Federal Reserve System, Washington, D.C.
20551, or by sending an email to
Ombudsman@frb.gov.

[FR Doc. 2018-03907 Filed 2—26—18; 8:45 am|
BILLING CODE 6210-01-P

DEPARTMENT OF EDUCATION

34 CFR Part 300
RIN 1820-AB77
[Docket ID ED-2017-OSERS-0128]

Assistance to States for the Education
of Children With Disabilities;
Preschool Grants for Children With
Disabilities

AGENCY: Office of Special Education and
Rehabilitative Services (OSERS),
Department of Education.

ACTION: Notice of proposed rulemaking.

SUMMARY: In order to ensure the
Department’s “Equity in IDEA” or
“significant disproportionality”
regulations effectively address
significant disproportionality, the
Department proposes to postpone the
compliance date by two years, from July
1, 2018, to July 1, 2020. The Department

also proposes to postpone the date for
including children ages three through
five in the analysis of significant
disproportionality with respect to the
identification of children as children
with disabilities and as children with a
particular impairment from July 1, 2020,
to July 1, 2022.

DATES: We must receive your comments
on or before May 14, 2018.

ADDRESSES: Submit your comments
through the Federal eRulemaking Portal
or via postal mail, commercial delivery,
or hand delivery. We will not accept
comments by fax or email. To ensure
that we do not receive duplicate copies,
please submit your comments only
once. In addition, please include the
Docket ID at the top of your comments.

e Federal eRulemaking Portal: Go to
www.regulations.gov to submit your
comments electronically. Information
on using Regulations.gov, including
instructions for accessing agency
documents, submitting comments, and
viewing the docket is available on the
site under the “Help” tab.

e Postal Mail, Commercial Delivery,
or Hand Delivery: The Department
strongly encourages commenters to
submit their comments electronically.
However, if you mail or deliver your
comments in response to this request,
address them to Johnny W. Collett,
Assistant Secretary, Office of Special
Education and Rehabilitation Services,
U.S. Department of Education, 400
Maryland Avenue SW, Room 5107,
Potomac Center Plaza, Washington, DC
20202-2500.

Privacy Note: The Department’s
policy is to make all comments received
from members of the public available for
public viewing in their entirety on the
Federal eRulemaking Portal at
www.regulations.gov. Therefore,
commenters should be careful to
include in their comments only
information that they wish to make
publicly available.

FOR FURTHER INFORMATION CONTACT: Kate
Friday, U.S. Department of Education,
400 Maryland Avenue SW, Room 5104,
Potomac Center Plaza, Washington, DC
20202-2500. Telephone: (202) 245—
7605, or by email at: Kate.Friday@
ed.gov.

If you use a telecommunications
device for the deaf (TDD) or a text
telephone (TTY), call the Federal Relay
Service, toll free, at 1-800-877-8339.
SUPPLEMENTARY INFORMATION:

Invitation to Comment: We invite you
to submit comments regarding this
notice of proposed rulemaking. We will
consider comments on proposed
delayed compliance dates only and will
not consider comments on the text or

substance of the final regulations. See
ADDRESSES for instructions on how to
submit comments.

During and after the comment period,
you may inspect all public comments
about this notice of proposed
rulemaking by accessing
Regulations.gov. You may also inspect
the comments in person in Room 5104,
400 Maryland Avenue SW, Potomac
Center Plaza, Washington, DC, between
8:30 a.m. and 4:00 p.m. Washington, DC
time, Monday through Friday of each
week, except Federal holidays. If you
want to schedule time to inspect
comments, please contact the person
listed under FOR FURTHER INFORMATION
CONTACT.

Assistance to Individuals with
Disabilities in Reviewing the
Rulemaking Record: On request, we will
provide an appropriate accommodation
or auxiliary aid to an individual with a
disability who needs assistance to
review the comments or other
documents in the public rulemaking
record for this notice of proposed
rulemaking. If you want to schedule an
appointment for this type of
accommodation or auxiliary aid, please
contact the person listed under FOR
FURTHER INFORMATION CONTACT.

On February 24, 2017, President
Trump signed Executive Order 13777,
“Enforcing the Regulatory Reform
Agenda,” which established a policy “to
alleviate unnecessary regulatory
burdens” on the American people.
Section 3(a) of the Executive Order
directed each Federal agency to
establish a regulatory reform task force,
the duty of which is to evaluate existing
regulations and “make
recommendations to the agency head
regarding their repeal, replacement, or
modification.” On June 22, 2017,
therefore, the Department published a
notice in the Federal Register (82 FR
28431) seeking input on regulations that
may be appropriate for repeal,
replacement, or modification.

As part of that regulatory review
exercise, OSERS is reviewing the
Assistance to States for the Education of
Children With Disabilities; Preschool
Grants for Children With Disabilities
regulations (the “Equity in IDEA” or
“significant disproportionality”
regulations), published in the Federal
Register on December 19, 2016 (81 FR
92376). We are, therefore, proposing to
postpone the compliance by two years
in order that the Department may
review the regulation to ensure it
effectively addresses significant
disproportionality.

Statute: Section 618(d)(1) of IDEA (20
U.S.C. 1418(d)(1)) requires every State
that receives IDEA Part B funds to
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collect and examine data to determine if
significant disproportionality based on
race or ethnicity exists in the State or
the LEAs of the State with respect to (a)
the identification of children as children
with disabilities; (b) the placement in
particular educational settings of such
children; and (c) the incident, duration,
and type of disciplinary actions,
including suspensions and expulsions.
IDEA does not define “significant
disproportionality” or instruct how data
must be collected and examined.

Current Regulations: The current
Equity in IDEA regulations effectively
define “significant disproportionality.”
Sections 300.646(b) and 300.647
establish a standard methodology States
must use to determine whether
significant disproportionality based on
race and ethnicity is occurring in the
State and in its local educational
agencies (LEAs) with respect to the
identification, placement, and
discipline of children with disabilities.

In addition, if a State determines that
there is significant disproportionality
occurring in an LEA, section
618(d)(2)(B) of the Individuals with
Disabilities Education Act (IDEA) and
§ 300.646(d) require the LEA to reserve
15 percent of its Part B funds to be used
for comprehensive coordinated early
intervening services (comprehensive
CEIS). Section 300.646(d)(1)(ii) requires
the LEA to identify and address the
factors contributing to significant
disproportionality as part of
implementing comprehensive CEIS.
Section 300.646(d)(2) expands the
populations of children eligible for
these services to include children, with
and without disabilities, from age 3
through grade 12.

The significant disproportionality
regulations became effective January 18,
2017, but the Department delayed the
date for compliance. States are not
required to begin complying until July
1, 2018, and are not required to include
children ages three through five in their
analyses of significant
disproportionality with respect to the
identification of children as children
with disabilities and as children with a
particular impairment until July 1, 2020.

Proposed Regulations: The
Department proposes to postpone the
compliance date for implementing the
regulations to July 1, 2020 from July 1,
2018. The Department also proposes to
postpone the compliance date for
including children ages three through
five in the significant disproportionality
analysis to July 1, 2022, from July 1,
2020.

Reasons: As the Department noted in
the Notice of Proposed Rulemaking
(NPRM) proposing the significant

disproportionality regulations and again
in the final rule adopting them, the
status quo for school districts across the
country properly identifying children
with disabilities is troubling. In 2012,
American Indian and Alaska Native
students were 60 percent more likely to
be identified for an intellectual
disability than children in other racial
or ethnic groups, while black children
were more than twice as likely as other
groups to be so identified. Similarly,
American Indian or Alaska Native
students were 90 percent more likely,
black students were 50 percent more
likely, and Hispanic students were 40
percent more likely to be identified as
having a learning disability. In addition,
black children were more than twice as
likely to be identified with an emotional
disturbance. And yet, in SY 2012-13,
only 28 States and the District of
Columbia identified any LEAs with
significant disproportionality, and of the
491 LEAs identified, 75 percent were
located in only seven States. Of the
States that identified LEAs with
significant disproportionality, only the
District of Columbia and four States
identified significant disproportionality
in all three categories of analysis—
identification, placement, and in
discipline. 81 FR 92380.

The Department is concerned,
however, given the public comments it
has received in response to its general
solicitation in 2017 on regulatory
reform, that the Equity in IDEA
regulations may not appropriately
address the problem of significant
disproportionality. We therefore
propose to postpone by two years the
compliance dates for the regulations so
that we may review all of the issues
raised and determine how to better
serve children with disabilities.

A number of commenters suggested,
for example, that the Department lacks
the statutory authority under IDEA to
require States to use a standard
methodology, pointing out as well that
the Department’s previous position,
adopted in the 2006 regulations
implementing the 2004 amendments to
IDEA, was that States are in the best
position to evaluate factors affecting
determinations of significant
disproportionality.

Similarly, one detailed comment
expressed concern that the standard
methodology improperly looks at group
outcomes through statistical measures
rather than focusing on what is at the
foundation of IDEA, namely the needs
of each individual child and on the
appropriateness of individual
identifications, placements, or
discipline. Further, a number of
commenters suggested that the standard

methodology would provide incentives
to LEAs to establish numerical quotas
on the number of children who can be
identified as children with disabilities,
assigned to certain classroom
placements, or disciplined in certain
ways.

Finally, still other commenters
suggested that the Department could not
accurately assess the impact of the
regulations given that it did not provide
any standards by which it would assess
the required “‘reasonableness” of State
risk ratio thresholds and that
calculations of significant
disproportionality should be better
aligned with State Performance Plan
indicators, including the percent of
districts that have a significant
discrepancy, by race or ethnicity, in the
rate of suspensions and expulsion for
children with disabilities (Indicator 4B),
and the percent of districts with
disproportionate representation of racial
and ethnic groups in special education
and related services (Indicator 9) and in
specific disability categories (Indicator
10) that is the result of inappropriate
identification.

Executive Orders 12866, 13563, and
13771

Regulatory Impact Analysis

Under Executive Order 12866, the
Secretary must determine whether this
regulatory action is ““significant” and,
therefore, subject to the requirements of
the Executive order and subject to
review by the Office of Management and
Budget (OMB). Section 3(f) of Executive
Order 12866 defines a “‘significant
regulatory action” as an action likely to
result in a rule that may—

(1) Have an annual effect on the
economy of $100 million or more, or
adversely affect a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
State, local or tribal governments or
communities in a material way (also
referred to as an “economically
significant” rule);

(2) Create serious inconsistency or
otherwise interfere with an action taken
or planned by another agency;

(3) Materially alter the budgetary
impacts of entitlement grants, user fees,
or loan programs or the rights and
obligations of recipients thereof; or

(4) Raise novel legal or policy issues
arising out of legal mandates, the
President’s priorities, or the principles
stated in the Executive order.

This proposed regulatory action is a
significant regulatory action subject to
review by OMB under section 3(f) of
Executive Order 12866.

We have also reviewed these
regulations under Executive Order
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13563, which supplements and
explicitly reaffirms the principles,
structures, and definitions governing
regulatory review established in
Executive Order 12866. To the extent
permitted by law, Executive Order
13563 requires that an agency—

(1) Propose or adopt regulations only
upon a reasoned determination that
their benefits justify their costs
(recognizing that some benefits and
costs are difficult to quantify);

(2) Tailor their regulations to impose
the least burden on society, consistent
with obtaining regulatory objectives and
taking into account—among other
things, and to the extent practicable—
the costs of cumulative regulations;

(3) In choosing among alternative
regulatory approaches, select those
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety,
and other advantages; distributive
impacts; and equity);

(4) To the extent feasible, specify
performance objectives, rather than
specifying the behavior or manner of
compliance that regulated entities must
adopt; and

(5) Identify and assess available
alternatives to direct regulation,
including providing economic
incentives—such as user fees or
marketable permits—to encourage the
desired behavior, or provide
information that enables the public to
make choices.

Executive Order 13563 also requires
an agency ‘‘to use the best available
techniques to quantify anticipated
present and future benefits and costs as
accurately as possible.” The Office of
Information and Regulatory Affairs of
OMB has emphasized that these
techniques may include “identifying
changing future compliance costs that
might result from technological
innovation or anticipated behavioral
changes.”

We are issuing this proposed
regulatory action only upon a reasoned
determination that its benefits justify its
costs. Based on the analysis that
follows, the Department believes that
these regulations are consistent with the
principles in Executive Order 13563.

We also have determined that this
regulatory action would not unduly
interfere with State, local, and Tribal
governments in the exercise of their
governmental functions.

In this regulatory impact analysis we
discuss the need for regulatory action,
alternatives considered, the potential
costs and benefits, net budget impacts,
assumptions, limitations, and data
sources.

Need for These Regulations

As explained in the previous section,
we are proposing this regulatory action
in order to delay implementation of a
regulation that we are concerned may
not meet its fundamental purpose,
namely to properly identify and address
significant disproportionality among
children with disabilities. We propose
the delay as well to give the
Department, the States, and the public
additional time to study the questions
involved and determine how to better
serve children with disabilities.

Alternatives Considered

The Department considered proposing
a delay of the compliance dates for
different lengths of time and decided
upon two years as an appropriate
length, given a realistic measure of how
long it takes the agency to develop,
propose, and promulgate complex
regulations. In the Department’s
experience, one year is too little time as
a general matter and, for these
regulations in particular, given the
amount of work on this issue the
Department has already done, three
years is too long.

Analysis of Costs and Benefits

The Department has analyzed the
costs of complying with the proposed
regulatory action. While postponing the
obligation to comply with the
regulations would not place any new
requirements on States, the delay in the
compliance date would reduce costs
over the 10 years relative to the baseline
set out in the December 2016 final rule.

The Department estimates that this
regulatory action would generate cost
savings between $10.9 and $11.5
million, with a reduction in transfers of
between $59.6 and $63.0 million. These
savings are driven by two separate, but
related factors: Fewer States
implementing the regulations during the
2018-19 and 2019-20 school years and,
as a result, the lower number of LEAs
identified as having significant
disproportionality in each of those years
under the standard methodology.

In developing our estimates, the
Department assumed that a small
number of States, who may already be
prepared, or nearly prepared, to
implement the regulations on July 1,
2018 will continue to do so, regardless
of any delay in the compliance date. We
also assume that a subset of States will
implement the regulations in the
following school year (2019-20), with
the remainder of States waiting until the
2020 compliance date to implement the
regulations. We assume that 10 States
would implement the revised

regulations on July 1, 2018, five States
would implement them as of July 1,
2019, and the remaining 40 would wait
until July 1, 2020.

Further, the Department estimates
that the number of LEAs identified with
significant disproportionality in each
year as a result of the revised
regulations would be reduced due to the
delay in implementation. Previously,
the Department estimated that 400 new
LEAs would be identified each year. We
estimate that the delay in compliance
date would result in only 80 additional
LEAs being identified in the 2018-2019
school year (a reduction of 320) and
only 100 additional LEAs identified in
the 2019-20 school year (a reduction of
300). These estimates assume that the
number of additional LEAs identified
each year is roughly proportional to the
number of States that implement the
revised regulations.?

Executive Order 13771

Consistent with Executive Order
13771 (82 FR 9339, February 3, 2017),
we have estimated that this proposed
regulatory action will not impose any
additional costs.

Regulatory Flexibility Act Certification

The Secretary certifies that these
proposed regulations would not have a
significant economic impact on a
substantial number of small entities.

The U.S. Small Business
Administration (SBA) Size Standards
define “small entities” as for-profit or
nonprofit institutions with total annual
revenue below $7,000,000 or, if they are
institutions controlled by small
governmental jurisdictions (that are
comprised of cities, counties, towns,
townships, villages, school districts, or
special districts), with a population of
less than 50,000. These proposed
regulations would affect all LEAs,
including the estimated 17,371 LEAs
that meet the definition of small
entities. However, we have determined
that the proposed regulations would not
have a significant economic impact on
these small entities. As stated earlier,
this proposed regulatory action imposes
no new costs.

1This calculation of savings includes a change to
the baseline in the December 2016 final rule due to
an incorrect calculation in the 3 percent discount
rate, shown in detail in the cost analysis
spreadsheet posted in the docket with this
document. This calculation of cost savings does not
change any of the assumptions regarding wage
rates, hours of burden, or number of personnel that
were discussed in the final rule. The assumptions
upon which the cost-benefit calculations in the
final rule are based are being evaluated by the
Department as part of the review of the final rule
itself.
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Paperwork Reduction Act of 1995

This regulatory action does not
contain any information collection
requirements.

Intergovernmental Review

This program is subject to Executive
Order 12372 and the regulations in 34
CFR part 79. One of the objectives of the
Executive order is to foster an
intergovernmental partnership and a
strengthened federalism. The Executive
order relies on processes developed by
State and local governments for
coordination and review of proposed
Federal financial assistance.

This document provides early
notification of the Department’s specific
plans and actions for this program.

Accessible Format: Individuals with
disabilities can obtain this document in
an accessible format (e.g., braille, large
print, audiotape, or compact disc) on
request to the contact person listed
under FOR FURTHER INFORMATION
CONTACT.

Electronic Access to This Document:
The official version of this document is
the document published in the Federal
Register. Free internet access to the
official edition of the Federal Register
and the Code of Federal Regulations is
available via the Federal Digital System
at: www.gpo.gov/fdsys. At this site you
can view this document, as well as all
other documents of this Department
published in the Federal Register, in
text or Portable Document Format
(PDF). To use PDF you must have
Adobe Acrobat Reader, which is
available free at the site.

You may also access documents of the
Department published in the Federal
Register by using the article search
feature at: www.federalregister.gov.
Specifically, through the advanced
search feature at this site, you can limit
your search to documents published by
the Department.

List of Subjects in 34 CFR Part 300

Administrative practice and
procedure, Education of individuals
with disabilities, Elementary and
secondary education, Equal educational
opportunity, Grant programs—
education, Privacy, Private schools,
Reporting and recordkeeping
requirements.

Dated: February 23, 2018.

Johnny W. Collett,

Assistant Secretary for Special Education and
Rehabilitative Services.

[FR Doc. 2018-04102 Filed 2—23-18; 4:15 pm]
BILLING CODE 4000-01-P

POSTAL SERVICE
39 CFR Part 111

Proposed Changes to Validations for
Intelligent Mail Package Barcode

AGENCY: Postal Service™,
ACTION: Proposed rule.

SUMMARY: The Postal Service is
proposing to revise the Mailing
Standards of the United States Postal
Service, Domestic Mail Manual
(DMM®), to add new Intelligent Mail®
package barcode (IMpb) validations for
evaluating compliance with IMpb
requirements for all mailers who enter
commercial parcels.

DATES: Submit comments on or before
March 29, 2018.

ADDRESSES: Mail or deliver written
comments to the manager, Product
Classification, U.S. Postal Service, 475
L’Enfant Plaza SW, Room 4446,
Washington, DC 20260-5015. If sending
comments by email, include the name
and address of the commenter and send
to ProductClassification@usps.gov, with
a subject line of “Intelligent Mail
Package Barcode Validations.” Faxed
comments are not accepted. You may
inspect and photocopy all written
comments, by appointment only, at
USPS® Headquarters Library, 475
L’Enfant Plaza SW, 11th Floor North,
Washington, DC 20260. These records
are available for review on Monday
through Friday, 9 a.m.—4 p.m., by
calling 202-268-2906.

FOR FURTHER INFORMATION CONTACT:
Direct questions or comments to
Juliaann Hess at jsanders.hess@usps.gov
or (202) 268-7663.

SUPPLEMENTARY INFORMATION: The Postal
Service is proposing to update IMpb
requirements relative to Compliance
Quality Validations for Thresholds,
Address Quality, Shipping Services File
Manifest Quality, and Barcode Quality.
These proposed validations would
allow the Postal Service to further
improve service, tracking, visibility, and
positive customer experiences along
with better identifying noncompliant
mailpieces.

Technical and in-depth IMpb
guidance is available in Publication 199,
Intelligent Mail Package Barcode
Implementation Guide for: Confirmation
Services and Electronic Verification
System Mailers, which is conveniently
located on the PostalPro website at
https://postalpro.usps.com. This
publication would be updated to reflect
all adopted changes.

Background

On December 18, 2013, in a notice of
final rulemaking (78 FR 76548-76560),
the Postal Service announced that
mailers who enter commercial parcels
must adhere to the following: IMpb
must be used on all commercial parcels;
piece-level information must be
submitted to the Postal Service via an
approved electronic file format (except
for mailers generating barcodes for use
on return services products, such as
MRS); and electronic files must include
the complete destination delivery
address and/or an 11-digit Delivery
Point Validation (DPV®) ZIP Code® for
all records, except for Parcel Return
Service, a ZIP+4® Code is required to be
encoded into the barcode for all returns
products.

Since IMpb requirements were
implemented, the Postal Service has
made significant advances with its
package strategy. Use of IMpbs
continues to be the critical bridge
between physical packages and the
digital information required to enable
world class service, tracking, visibility,
and positive customer experiences.
Barcode intelligence along with the
corresponding digital data captured
through in-transit processing and
delivery scans are fundamental
requirements in the shipping market.
The data have enabled the Postal
Service and its customers to enhance
products, improve customer
satisfaction, increase efficiencies,
provide greater visibility, integrate with
eCommerce and supply chain systems,
enhance performance and analytics
tools, and generate actionable business
insights for better decisions.

In January 2015, the Postal Service
required that all parcels with an IMpb
be accompanied by the complete
destination delivery address or an 11-
digit ZIP Code (validated by the DPV
System, or an approved equivalent) in
the Shipping Services File or other
approved electronic documentation.
This information is critical to the Postal
Service package strategy, the dynamic
routing process that enable package
distribution without scheme-trained
employees, improving the customer’s
experience, and enhancing business
insights and analytics.

In January 2016, the Postal Service
began measuring the quality of mailer
compliance for the newly introduced
IMpb Compliance Quality Category with
data validations to determine the IMpb
Compliance Assessment criteria as
follows: Address Quality, Manifest
Quality, and Barcode Quality. Then, in
July 2017, the Postal Service began
assessing mailers with a $0.20 IMpb
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Noncompliance Fee for commercial,
competitive parcels (Priority Mail,
Priority Mail Express, First-Class
Package Service, Parcel Select and
Parcel Select Lightweight) that did not
meet the established thresholds for one
or more IMpb Compliance Quality
Categories. For customers using the
Electronic Verification System (eVS®),
the Postal Service assessed the fee based
on the individual mail class or aggregate
compliance performance, whichever
results in the lowest financial impact to
the customer. The fee is not assessed on
packages when a price adjustment
results in single-piece pricing.

As of January 21, 2018, addresses and
products for Puerto Rico or that contain
an Open & Distribute Service Type Code
were eliminated from all Address
Quality validations.

Proposal Overview

Intelligent Mail Package Barcode
Quality Requirements

This section provides an overview of
the IMpb Compliance Quality
Validation and Threshold requirements
that the Postal Service is proposing to
revise. As indicated in the table that
follows, on July 1, 2018, and February
1, 2019, the Postal Service would begin
assessing quality using the newly
proposed thresholds.

If commercial, competitive parcels
consisting of Priority Mail, Priority Mail
Express, First-Class Package Service,
Parcel Select, and Parcel Select
Lightweight exceed the compliance
thresholds outlined below, a $0.20 IMpb
Noncompliance Fee would be assessed
for each piece. This fee would only be
assessed on the number of pieces that

fall below the threshold according to the
following examples:

= Example 1:In the case of 100 pieces
being shipped, if 98 pieces are in
compliance, no pieces would be charged
the $0.20 per-piece fee.

» Example 2:In the case of 100 pieces
being shipped, if only 90 pieces are in
compliance, 8 pieces would be assessed
the $0.20 per-piece fee.

If the threshold for more than one
category is not met, the fee is assessed
based on the IMpb Compliance Quality
threshold that yields the greatest
number of noncompliant pieces. The fee
is charged only once per noncompliant
mailpiece and is only applicable to the
following competitive parcels: Priority
Mail, Priority Mail Express, First-Class
Package Service, Parcel Select, and
Parcel Select Lightweight.

INTELLIGENT MAIL PACKAGE BARCODE COMPLIANCE QUALITY CATEGORIES, VALIDATIONS AND THRESHOLDS

. . Compliance . July 2018 February 2019
Compliance categories co%es Validations threysholds thresLonds
Address Quality: Checks for a | AQ Must include a full, valid destination delivery address that 89 TBD
timely address that vali- has sufficient quality to yield an 11-digit ZIP Code that
dates to a unique 11 Digit matches the delivery point in the file as follows:
DPV. = Valid secondary address information.
= Match between address to ZIP+4 Code.
= Includes street number.
= Valid primary street number.
Customers using eVS must provide the address information
prior to the Arrival at Unit (07) Event Scan and non-eVS
customers at the time of mailing.
Manifest Quality (Shipping MQ Entry facility must match between scan and manifest .......... 94 94
Services File): Checks for a Valid PO of Account ZIP Code (Where account is held for
timely Manifest File that payment).
passes 4 critical validation Valid Payment Account (Permit Number).
criteria. Valid Method of Payment (Permit, Federal Agency, PC
Postage, Smart Meter, Other Meter, or Stamps).
Barcode Quality: Checks the BQ Valid and Certified Mailer ID in the label that is in Program 98 98
Barcode in the manifest that Registration/Online Enrollment.
passes 2 critical validations. IMpb must be unique for 120 days.

Address Quality

The Postal Service proposes to update
the threshold for the Address Quality
IMpb requirements described in this
section. If destination delivery address
information is included in the Shipping
Services File or Shipping Partner Event
File, the address elements must be
complete and have sufficient quality to
yield an 11-digit ZIP Code that matches
the delivery point. Address Quality
measures the percentage of addresses
that contain sufficient information to
validate to the 11-digit DPV ZIP Code
when matched against the Address
Management System (AMS) database.

Destination delivery addresses would
be compared against the AMS database
for accuracy and the ability to be
validated to the 11-digit DPV ZIP Code

representing the finest depth of code for
the delivery point (including secondary
information such as the apartment or
suite number). If the delivery address of
a package or mailpiece does not result
in an exact match, an Address Quality
noncompliance indicator would be
assigned for any of the following
reasons:

= Invalid secondary address.

= No match between the address and
the ZIP+4 Gode.

= Missing street number.

» Invalid primary street number.

In addition, for eVS customers, an
Address Quality noncompliance
indicator would be assigned when the
address information is not received
before the Arrival at Post Office (07)
scan event and when the address

information is not present at the time of
mailing.

In July 2018, the Address Quality
threshold would remain at 89 percent.
If mailpieces fail to meet the compliance
threshold of 89 percent, customers
would be assessed the IMpb
Noncompliance Fee of $0.20 per piece
for competitive parcels only. However,
the Postal Service provides notice of its
intent to collaborate with the mailing
industry to increase the Address Quality
threshold beginning on January 1, 2019,
with mailpieces assessed on February 1,
2019.

Manifest Quality (Shipping Services
File)
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In accordance with this proposed
rule, the Shipping Services File
manifests must be received timely or
each mailpiece on the file would be
noncompliant. For customers who do
not use eVS, the Shipping Services Files
must be transmitted to the Postal
Service prior to the physical entry of the
mailing for acceptance. Customers who
use eVS are required to transmit the
Shipping Services File prior to the
Arrival at Post Office (07) scan event
unless the address information was
provided via the Shipping Partner Event
File prior to the Arrival at Post Office
(07) scan event. If the address is
provided in the Shipping Partner Event
File before the Arrival at Post Office (07)
scan event, the mailer must transmit the
Shipping Services File prior to 23:59 on
the date of mailing. Mailpieces that do
not have a Shipping Services File record
or have an untimely record would be
noncompliant and receive a Manifest
Quality validation noncompliance code.

Manifest Files would have to pass the
following four validation criteria:

e Entry Facility ZIP Code: The entry
facility ZIP Code in the Shipping
Services File must match physical scan
event at location.

e Payment Account Number: The
USPS account number from which the
mailing will be paid must be valid.

e Method of Payment: The approved
payment method must be valid (permit
imprint, postage meter, PC Postage,
OMAS, franked mail, and stamps) for
the mail being entered.

e Post Office of Account: The 5-digit
ZIP Code of the Post Office issuing the
permit number, meter license, or
precancelled stamp must be valid and
agree with the information on the
postage statement.

Also, the Transaction ID (TID) is
already required. However, when the
TID is used in conjunction with the
Payment Account Number, Method of
Payment, and Post Office of Account, it
enables the Postal Service to calculate
IMpb compliance for each mailing at the
postage-statement level for non-eVS
customers. If any field is missing or
inaccurate, a Manifest Quality IMpb
Compliance Quality indicator would be
assigned.

In addition, in July 2018, the Manifest
Quality threshold would be increased
from 91 percent to 94 percent. If
mailpieces fail to meet the compliance
threshold of 94 percent, customers
would be assessed the IMpb
Noncompliance Fee of $0.20 per piece
for competitive parcels only.

Barcode Quality

Barcode Quality is essential to create
the digital trail that adds intelligence

and enables business insight from
parcels traveling through the Postal
Service network, which leads to
innovation and growth. Therefore, when
manifests are processed by the Postal
Service, Barcode Quality would
continue to be measured under the
following standards:

= IMpb(s) must pass the Uniqueness
and Mailer Identification validations
without errors or warnings.

= The IMpb must be unique for 120
days from the date of the first event
record posted to the Postal Service’s
database.

= The IMpb must include a valid
Mailer Identification that is properly
registered in the Postal Service’s
Customer Registration Online
Enrollment System.

= IMpb(s) that fail the Uniqueness and
Mailer Identification validations will be
assigned a Barcode Quality
noncompliance code and such pieces
would be counted against the threshold.

In addition, in July 2018, the Barcode
Quality threshold would be increased
from 95 percent to 98 percent. If
mailpieces fail to meet the compliance
threshold of 98 percent, customers
would be assessed the IMpb
Noncompliance Fee of $0.20 per piece
for competitive parcels only.

Public Participation

Although the Postal Service is exempt
from the notice and comment
requirements of the Administrative
Procedure Act (5 U.S.C. 553(b), (c))
regarding proposed rulemaking by 39
U.S.C. 410(a), the Postal Service invites
public comments on the following
proposed revisions to Mailing Standards
of the United States Postal Service,
Domestic Mail Manual (DMM),
incorporated by reference in the Code of
Federal Regulations. See 39 CFR 111.1.

List of Subjects in 39 CFR Part 111

Administrative practice and
procedure, Postal Service.

For the reasons stated in the
preamble, the Postal Service proposes to
amend 39 CFR part 111 as follows:

PART 111—[AMENDED]

m 1. The authority citation for 39 CFR
part 111 continues to read as follows:

Authority: 5 U.S.C. 552(a); 13 U.S.C. 301—
307; 18 U.S.C. 1692-1737; 39 U.S.C. 101,
401, 403, 404, 414, 416, 3001-3011, 3201—
3219, 3403-3406, 3621, 3622, 3626, 3632,
3633, and 5001.

m 2. Revise the following sections of
Mailing Standards of the United States
Postal Service, Domestic Mail Manual
(DMM), as follows:

Mailing Standards of the United States
Postal Service, Domestic Mail Manual
(DMM)

* * * * *

200 Commercial Letters, Flats, and
Parcels Design Standards

* * * * *

204 Barcode Standards

* * * * *

2.0 Standards for Package and Extra
Service Barcodes

2.1 Intelligent Mail Package Barcode
2.1.1 Definition

[Amend 204.2.1.1 by revising the third
and fifth sentences to read as follows:]

* * * Intelligent Mail package
barcodes must be used on all
commercial parcels and on other
mailpieces requesting extra services.
* * * Electronic files must include a
complete destination delivery address
(which has sufficient quality to yield an
11-digit ZIP Code that matches the
delivery point) and/or a delivery point
validation (DPV) 11-digit Code for all

records in the file. * * *
* * * * *

2.1.3 Barcode Data Fields

[Revise the final sentence of the
introductory paragraph for 204.2.1.3 as
follows:]

* * * Detailed specifications are
provided in Publication 199 and
available on PostalPro at https://

postalpro.usps.com:
* * * * *

2.1.7 Electronic File

[Amend 204.2.1.7 by revising the
introductory paragraph and item d as
follows:]

All mailers generating Intelligent Mail
package barcodes must transmit piece-
level information to the USPS in an
approved electronic file format (except
for mailers generating barcodes for use
on return services products, such as
MRS). Specifications for electronic files
are available in Publication 199 on
PostalPro at https://postalpro.usps.com.
Electronic files must include the

following elements:
* * * * *

d. Version 1.6 (or subsequent
versions) of the electronic Shipping
Services manifest files including each
destination delivery address or ZIP+4
Code. Shipping Services File manifests
or other approved electronic
documentation, must include the
destination delivery address (that has
sufficient quality to yield an 11-digit
ZIP Code that matches the delivery
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point) or delivery point validation
(DPV) 11-digit ZIP Code for each record
in the file.

[Amend 204.2.1.8 by revising the title
and contents as follows:]

2.1.8 Compliance Quality Thresholds

All mailers who enter commercial
parcels must meet the established
thresholds for the IMpb Compliance

Quality Categories outlined in Exhibit
2.1.8 to avoid an IMpb Noncompliance
Fee. For details, see Publication 199
available on PostalPro at http://
postalpro.usps.com.

EXHIBIT 2.1.8—IMPB COMPLIANCE QUALITY THRESHOLDS

] - Compliance P~ Compliance
Compliance categories co%es Validations thregholds
Address Quality: Checks for a timely ad- | AQ Must include a full, valid destination delivery address that has sufficient quality to yield an 89
dress that validates to a unique 11 11-digit ZIP Code that matches the delivery point in the file as follows:
Digit DPV. = Valid secondary address information.
= Match between address to ZIP+4 Code.
= Includes street number.
= Valid primary street number.
Customers using eVS must provide the address information prior to the Arrival at Unit (07)
Event Scan and non-eVS customers at the time of mailing.
Manifest Quality (Shipping Services File): | MQ Entry facility must match between scan and manifest. 94
Checks for a timely Manifest File that Valid PO of Account ZIP Code (Where account is held for payment).
passes 4 critical validation criteria. Valid Payment Account (Permit Number).
Valid Method of Payment (Permit, Federal Agency, PC Postage, Smart Meter, Other Meter,
or Stamps).
Barcode Quality: Checks the Barcode in | BQ Valid and Certified Mailer ID in the label that is in Program Registration/Online Enroliment. 98
the manifest that passes 2 critical vali- IMpb must be unique for 120 days.
dations.

[Amend 204.2.1. by adding new
204.2.1.9 as follows:]

2.1.9 Alternate Approval

Labels not meeting IMpb
specifications or other label element
standards, but are still able to
demonstrate acceptable functionality
within USPS processes, may be allowed
using an alternative approval process
authorized by the Vice President,
Enterprise Analytics (See DMM 608.8.1

for address).
* * * * *

210 Co