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Presidential Documents

Title 3—

The President

Proclamation 9724 of April 11, 2018

Days of Remembrance of Victims of the Holocaust, 2018

By the President of the United States of America

A Proclamation

On Yom HaShoah, or Holocaust Remembrance Day, and during this week
of remembrance, we reflect on one of the darkest periods in the history
of the world and honor the victims of Nazi persecution. This year marks
the 75th anniversary of the Warsaw Ghetto Uprising, when the imprisoned
Polish Jews mounted a courageous and extraordinary act of armed resistance
against their Nazi guards.

The Holocaust, known in Hebrew as ‘““Shoah,” was the culmination of the
Nazi regime’s “Final Solution to the Jewish Question,” an attempt to eradicate
the Jewish population in Europe. Although spearheaded by one individual,
this undertaking could not have happened without the participation of many
others who recruited, persuaded, and coerced in their efforts to incite the
worst of human nature and carry out the ugliest of depravity. The abject
brutality of the Nazi regime, coupled with the failure of Western leaders
to confront the Nazis early on, created an environment that encouraged
and enflamed anti-Semitic sentiment and drove people to engage in depraved,
dehumanizing conduct.

By the end, the Nazis and their conspirators had murdered 6 million men,
women, and children, simply because they were Jews. They also persecuted
and murdered millions of other Europeans, including Roma and Sinti Gyp-
sies, persons with mental and physical disabilities, Slavs and other minori-
ties, Christians, Jehovah’s Witnesses, gays, and political dissidents.

Let us continue to come together to remember all the innocent lives lost
in the Holocaust, pay tribute to those intrepid individuals who resisted
the Nazis in the Warsaw Ghetto, and recall those selfless heroes who risked
their lives in order to help or save those of their persecuted neighbors.
Their bravery inspires us to embrace all that is good about hope and resil-
ience; their altruism reminds us of the importance of maintaining peace
and unity, and of our civic duty never to remain silent or indifferent in
the face of evil. We have a responsibility to convey the lessons of the
Holocaust to future generations, and together as Americans, we have a
moral obligation to combat antisemitism, confront hate, and prevent genocide.
We must ensure that the history of the Holocaust remains forever relevant
and that no people suffer these tragedies ever again.

NOW, THEREFORE, I, DONALD J. TRUMP, President of the United States
of America, do hereby ask the people of the United States to observe the
Days of Remembrance of Victims of the Holocaust, April 12 through April
19, 2018, and the solemn anniversary of the liberation of Nazi death camps,
with appropriate study, prayers and commemoration, and to honor the mem-
ory of the victims of the Holocaust and Nazi persecution by internalizing
the lessons of this atrocity so that it is never repeated.
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IN WITNESS WHEREOF, I have hereunto set my hand this eleventh day
of April, in the year of our Lord two thousand eighteen, and of the Independ-
ence of the United States of America the two hundred and forty-second.

[FR Doc. 2018-08038
Filed 4-13-18; 8:45 am)]
Billing code 3295-F8-P
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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents.

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2017-0769; Product
Identifier 2017-NM—-054-AD; Amendment
39-19249; AD 2018-07-18]

RIN 2120-AA64
Airworthiness Directives; The Boeing
Company Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: We are superseding
Airworthiness Directive (AD) 2015-19—
12, which applied to certain The Boeing
Company Model 767 airplanes. AD
2015-19-12 required a general visual
inspection of certain lap splices for
missing fasteners, and all applicable
related investigative and corrective
actions. This AD retains the actions
required by AD 2015-19-12 and revises
the applicability by adding airplanes.
This AD was prompted by reports
indicating that certain fasteners were
not installed in a certain stringer lap
splice on certain airplanes. We are
issuing this AD to address the unsafe
condition on these products.

DATES: This AD is effective May 21,
2018.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in this AD
as of May 21, 2018.

ADDRESSES: For service information
identified in this final rule, contact
Boeing Commercial Airplanes,
Attention: Contractual & Data Services
(C&DS), 2600 Westminster Blvd., MC
110-SK57, Seal Beach, CA 90740-5600;
telephone 562-797-1717; internet
https://www.myboeingfleet.com. You
may view this service information at the
FAA, Transport Standards Branch, 2200
South 216th St., Des Moines, WA. It is
also available on the internet at http://

www.regulations.gov by searching for
and locating Docket No. FAA-2017—
0769.

Examining the AD Docket

You may examine the AD docket on
the internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2017-
0769; or in person at the Docket
Management Facility between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this final rule, the regulatory
evaluation, any comments received, and
other information. The address for the
Docket Office (phone: 800-647-5527) is
Docket Management Facility, U.S.
Department of Transportation, Docket
Operations, M—30, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue SE, Washington, DC
20590.

FOR FURTHER INFORMATION CONTACT:
Wayne Lockett, Aerospace Engineer,
Airframe Section, FAA, Seattle ACO
Branch, 2200 South 216th St., Des
Moines, WA 98198; phone and fax: 206—
231-3524; email: wayne.lockett@
faa.gov.

SUPPLEMENTARY INFORMATION:
Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to supersede AD 2015-19-12,
Amendment 39-18274 (80 FR 58346,
September 29, 2015) (“AD 2015-19-
127). AD 2015-19-12 applied to certain
the Boeing company Model 767
airplanes. The NPRM published in the
Federal Register on August 15, 2017 (82
FR 38634). The NPRM was prompted by
reports indicating that certain fasteners
were not installed in the stringer 37 (S—
37L and S—37R) lap splice between body
stations 428 and 431 on certain
airplanes. The NPRM proposed to
continue to require the actions required
by AD 2015-19-12 and revise the
applicability by adding airplanes. We
are issuing this AD to detect and correct
missing fasteners, which could result in
cracks in the fuselage skin that could
adversely affect the structural integrity
of the airplane.

Comments

We gave the public the opportunity to
participate in developing this AD. The
following presents the comments

received on the NPRM and the FAA’s
response to each comment.

Support for the NPRM

Boeing and FedEx Express concurred
with the contents of the NPRM.

Request To Clarify Actions in the
Service Information

United Airlines asked if Boeing was
going to revise the Model 767
airworthiness limitation items to
include exceptions for airplanes that
have been repaired using the
Accomplishment Instructions of Boeing
Alert Service Bulletin 767-53A0251,
Revision 1, dated March 7, 2017 (“‘SB
767-53A0251"’). The commenter
observed that note 1 to table 2 in
paragraph 1.E., “Compliance,” of SB
767—-53A0251, indicates that lap splice
fastener installation and repairs will
affect Structural Significant Items (SSIs)
53—10-107C and 53—-10-107D, as listed
in Section 9, Airworthiness
Limitations—Structural Inspections, of
the Model 767 maintenance planning
document. The commenter stated that
their understanding is that if a repair is
accomplished it could potentially
interfere with an operator’s ability to do
the inspections specified in the SSIs.

We do not agree that it is necessary
to include exceptions in the Model 767
maintenance planning document for
airplanes that have been repaired using
the Accomplishment Instructions of SB
767-53A0251. SB 767-53A0251
requires repairs be accomplished in
accordance with the structural repair
manual (SRM). The SRM repairs for lap
splices provide alternative inspection
instructions to the SSI inspections in
the area of the repair, such that
exceptions to the SSI inspections in the
above mentioned Airworthiness
Limitations section is not necessary.
Additionally, the SRM denotes that the
SRM alternative inspections provided in
the SRM have been approved as an
AMOC to the SSI inspections required
to be incorporated into an operator’s
maintenance or inspection program as
required by AD 2014-14-04. We have
not changed this AD in regard to this
issue.

Request To Identify Certain Actions in
the Service Information as “RC”
Exempt

United Airlines requested that certain
actions in the Accomplishment
Instructions of Boeing Alert Service
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Bulletin 767-53A0251, Revision 1,
dated March 7, 2017, be identified as
“RC” exempt. The commenter noted
that action 3.B.1.b, “Get internal access.
Refer to PART 1—ACCESS as an
accepted procedure,” and action
3.B.1.d, “Install equipment that was
removed for internal access. Refer to
PART 2—RESTORATION as an
accepted procedure” are identified as
“RC” items in the service information.
The commenter stated that operators
should be allowed to use alternate
access and restoration procedures,
therefore these steps should be denoted
as “RC” exempt, or removed from the
“RC” portion of the Accomplishment
Instructions in Boeing Alert Service
Bulletin 767-53A0251, Revision 1,
dated March 7, 2017.

We disagree with the commenter’s
request because the service information
already provides operators with the
opportunity to use an accepted
alternative procedure if the work
instructions use the words ‘“‘refer to”
when identifying procedures in other
Boeing documents. Specifically, note 8
in section 3.A., “General Information”
of Boeing Alert Service Bulletin 767—
53A0251, Revision 1, dated March 7,
2017, states “These work instructions
refer to procedures included in other
Boeing documents. When the words
‘refer to’ are used and the operator has

an accepted alternative procedure, the
accepted alternative procedure can be
used.” More explicitly, accepted
alternative procedures may be used for
the RC actions in sections 3.B.1.b and
3.B.1.d of Boeing Alert Service Bulletin
767-53A0251, Revision 1, dated March
7,2017. We have not changed this AD
in regard to this issue.

Effect of Winglets on Accomplishment
of the Proposed Actions

Aviation Partners Boeing stated that
accomplishing Supplemental Type
Certificate (STC) ST01920SE does not
affect the ability to accomplish the
actions specified in the NPRM.

We concur with the commenter. We
have redesignated paragraph (c) of the
proposed AD as (c)(1) and added
paragraph (c)(2) to this AD to state that
installation of STC ST01920SE does not
affect the ability to accomplish the
actions required by this AD. Therefore,
for airplanes on which STC ST01920SE
is installed, a “change in product”
AMOC approval request is not necessary
to comply with the requirements of 14
CFR 39.17.

Conclusion

We reviewed the relevant data,
considered the comments received, and
determined that air safety and the
public interest require adopting this AD

with the change described previously,
and minor editorial changes. We have
determined that these minor changes:

e Are consistent with the intent that
was proposed in the NPRM for
correcting the unsafe condition; and

¢ Do not add any additional burden
upon the public than was already
proposed in the NPRM.

We have also determined that these
changes will not increase the economic
burden on any operator or increase the
scope of this AD.

Related Service Information Under
1 CFR Part 51

We reviewed Boeing Alert Service
Bulletin 767-53A0251, Revision 1,
dated March 7, 2017. The service
information describes procedures for a
general visual inspection of certain S—37
lap splices for missing fasteners, and
applicable on-condition actions. This
service information is reasonably
available because the interested parties
have access to it through their normal
course of business or by the means
identified in the ADDRESSES section.

Costs of Compliance

We estimate that this AD affects 398
airplanes of U.S. registry. We estimate
the following costs to comply with this
AD:

ESTIMATED COSTS FOR REQUIRED ACTIONS

; Cost per Cost on U.S.
Action Labor cost Parts cost product operators
INSPECHON ...cveviiicieieeee e 1 work-hour x $85 per hour = $85 ................. $0 $85 $33,830

We estimate the following costs to do
any necessary inspections/installations
that would be required based on the

results of the inspection. We have no
way of determining the number of

aircraft that might need these
inspections/installations:

ESTIMATED COSTS FOR ON-CONDITION ACTIONS

P Cost per
Action Labor cost Parts cost product
Detailed and high frequency eddy current inspections | 13 work-hours x $85 per hour = $1,105 ......c.cccccoeneee **) $1,105
and fastener installation.

*We have received no definitive data that will enable us to provide cost estimates for the repairs specified in this AD.
** All required parts are supplied by the operator. This cost is minimal, and we have no way to determine what an operator would pay for these

parts.

According to the manufacturer, some
of the costs of this AD may be covered
under warranty, thereby reducing the
cost impact on affected individuals. We
do not control warranty coverage for
affected individuals. As a result, we
have included all available costs in our
cost estimate.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
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is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

This AD is issued in accordance with
authority delegated by the Executive
Director, Aircraft Certification Service,
as authorized by FAA Order 8000.51C.
In accordance with that order, issuance
of ADs is normally a function of the
Compliance and Airworthiness
Division, but during this transition
period, the Executive Director has
delegated the authority to issue ADs
applicable to transport category
airplanes to the Director of the System
Oversight Division.

Regulatory Findings

We have determined that this AD will
not have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a ““significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

m 2. The FAA amends § 39.13 by
removing Airworthiness Directive (AD)
2015-19-12, Amendment 39-18274 (80
FR 58346, September 29, 2015), and
adding the following new AD:

2018-07-18 The Boeing Company:
Amendment 39-19249; Docket No.
FAA-2017-0769; Product Identifier
2017-NM-054—AD.

(a) Effective Date
This AD is effective May 21, 2018.

(b) Affected ADs

This AD replaces AD 2015-19-12,
Amendment 39-18274 (80 FR 58346,
September 29, 2015) (“AD 2015-19-12").
(c) Applicability

(1) This AD applies to The Boeing
Company Model 767-200, —300, —300F, and
—400ER series airplanes, certificated in any
category, as identified in Boeing Alert
Service Bulletin 767-53A0251, Revision 1,
dated March 7, 2017.

(2) Installation of Supplemental Type
Certificate (STC) ST01920SE (rgl.faa.gov/
Regulatory and_Guidance Library/rgstc.nsf/
0/59027F43B9A7486E86257B1D006591EE?
OpenDocument&Highlight=st01920se) does
not affect the ability to accomplish the
actions required by this AD. Therefore, for
airplanes on which STC ST01920SE is
installed, a “‘change in product” alternative
method of compliance (AMOC) approval
request is not necessary to comply with the
requirements of 14 CFR 39.17.

(d) Subject

Air Transport Association (ATA) of
America Code 53, Fuselage.

(e) Unsafe Condition

This AD was prompted by reports
indicating that certain fasteners were not
installed in the stringer 37 (S—37L and S—
37R) lap splice between body stations 428
and 431 on certain airplanes. We are issuing
this AD to detect and correct missing
fasteners, which could result in cracks in the
fuselage skin that could adversely affect the
structural integrity of the airplane.

() Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Required Actions

Except as required by paragraph (h) of this
AD: At the applicable times specified in
paragraph 1.E., “Compliance,” of Boeing
Alert Service Bulletin 767-53A0251,
Revision 1, dated March 7, 2017, do all
applicable actions identified as “RC”
(required for compliance) in, and in
accordance with, the Accomplishment
Instructions of Boeing Alert Service Bulletin
767-53A0251, Revision 1, dated March 7,
2017.

(h) Exceptions to Service Information
Specifications

(1) Where Alert Service Bulletin 767—
53A0251, Revision 1, dated March 7, 2017,
specifies contacting Boeing, and specifies
that action as RC: This AD requires repair
using a method approved in accordance with
the procedures specified in paragraph (j) of
this AD.

(2) For purposes of determining

compliance with the requirements of this AD:

Where Boeing Alert Service Bulletin 767—
53A0251, Revision 1, dated March 7, 2017,
uses the phrase “the Revision 1 date of this
service bulletin,” this AD requires using ‘“the
effective date of this AD.”

(i) Credit for Previous Actions

For Group 1 airplanes as defined in Boeing
Alert Service Bulletin 767-53A0251,
Revision 1, dated March 7, 2017: This
paragraph provides credit for the actions
specified in paragraph (g) of this AD, if those
actions were performed before the effective
date of this AD using Boeing Alert Service
Bulletin 767-53A0251, dated August 7, 2013.

(j) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Seattle ACO Branch,
FAA, has the authority to approve AMOCs
for this AD, if requested using the procedures
found in 14 CFR 39.19. In accordance with
14 CFR 39.19, send your request to your
principal inspector or local Flight Standards
District Office, as appropriate. If sending
information directly to the manager of the
certification office, send it to the attention of
the person identified in paragraph (k)(1) of
this AD. Information may be emailed to: 9-
ANM-Seattle-ACO-AMOC-Requests@faa.gov.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(3) An AMOC that provides an acceptable
level of safety may be used for any repair,
modification, or alteration required by this
AD if it is approved by the Boeing
Commercial Airplanes Organization
Designation Authorization (ODA) that has
been authorized by the Manager, Seattle ACO
Branch, to make those findings. To be
approved, the repair method, modification
deviation, or alteration deviation must meet
the certification basis of the airplane, and the
approval must specifically refer to this AD.

(4) AMOCGs approved previously for AD
2015-19-12 are approved as AMOCs for the
corresponding provisions of paragraph (g) of
this AD.

(5) Except as required by paragraph (h)(1)
of this AD: For service information that
contains steps that are labeled as Required
for Compliance (RC), the provisions of
paragraphs (j)(5)(i) and (j)(5)(ii) of this AD
apply.

(i) The steps labeled as RC, including
substeps under an RC step and any figures
identified in an RC step, must be done to
comply with the AD. If a step or substep is
labeled “RC Exempt,” then the RC
requirement is removed from that step or
substep. An AMOC is required for any
deviations to RC steps, including substeps
and identified figures.

(ii) Steps not labeled as RC may be
deviated from using accepted methods in
accordance with the operator’s maintenance
or inspection program without obtaining
approval of an AMOC, provided the RC steps,
including substeps and identified figures, can
still be done as specified, and the airplane
can be put back in an airworthy condition.
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(k) Related Information

(1) For more information about this AD,
contact Wayne Lockett, Aerospace Engineer,
Airframe Section, FAA, Seattle ACO Branch,
2200 South 216th St., Des Moines, WA
98198; phone and fax: 206—231-3524; email:
wayne.lockett@faa.gov.

(2) Service information identified in this
AD that is not incorporated by reference is
available at the addresses specified in
paragraphs (1)(3) and (1)(4) of this AD.

(1) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless the AD specifies otherwise.

(i) Boeing Alert Service Bulletin 767—
53A0251, Revision 1, dated March 7, 2017.

(ii) Reserved.

(3) For service information identified in
this AD, contact Boeing Commercial
Airplanes, Attention: Contractual & Data
Services (C&DS), 2600 Westminster Blvd.,
MC 110-SK57, Seal Beach, CA 90740-5600;
telephone 562-797-1717; internet https://
www.myboeingfleet.com.

(4) You may view this service information
at the FAA, Transport Standards Branch,
2200 South 216th St., Des Moines, WA
98198. For information on the availability of
this material at the FAA, call 206-231-3195.

(5) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
202-741-6030, or go to: http://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued in Des Moines, Washington, on
March 30, 2018.
Chris Spangenberg,

Acting Director, System Oversight Division,
Aircraft Certification Service.

[FR Doc. 2018-07630 Filed 4—13—18; 8:45 am|
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2017-0553; Product
Identifier 2016—NM—-208-AD; Amendment
39-19250; AD 2018-07-19]

RIN 2120-AA64
Airworthiness Directives; The Boeing
Company Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for all The

Boeing Company Model 787—-8 and 787—
9 airplanes. This AD was prompted by
a report that the parking brake and
alternate pitch trim module (PBM) may
unintentionally disengage. This AD
requires replacing the PBM and doing a
PBM installation test. We are issuing
this AD to address the unsafe condition
on these products.

DATES: This AD is effective May 21,
2018.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in this AD
as of May 21, 2018.

ADDRESSES: For service information
identified in this final rule, contact
Boeing Commercial Airplanes,
Attention: Contractual & Data Services
(C&DS), 2600 Westminster Blvd., MC
110-SK57, Seal Beach, CA 90740-5600;
telephone: 562—-797—-1717; internet:
https://www.myboeingfleet.com. You
may view this referenced service
information at the FAA, Transport
Standards Branch, 2200 South 216th St.,
Des Moines, WA. For information on the
availability of this material at the FAA,
call 206—-231-3195. It is also available
on the internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2017—
0553.

Examining the AD Docket

You may examine the AD docket on
the internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2017—
0553; or in person at the Docket
Management Facility between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this final rule, the regulatory
evaluation, any comments received, and
other information. The address for the
Docket Office (phone: 800-647-5527) is
Docket Management Facility, U.S.
Department of Transportation, Docket
Operations, M—30, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue SE, Washington, DC
20590.

FOR FURTHER INFORMATION CONTACT:
Sean Schauer, Aerospace Engineer,
Systems and Equipment Section, FAA,
Seattle ACO Branch, 2200 South 216th
St., Des Moines, WA 98198; phone and
fax: 206—231-3547; email:
Sean.Schauer@faa.gov.
SUPPLEMENTARY INFORMATION:

Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 by adding an AD that would
apply to all The Boeing Company Model
787-8 and 787-9 airplanes. The NPRM

published in the Federal Register on
June 12, 2017 (82 FR 26872). The NPRM
was prompted by a report that the PBM
may unintentionally disengage, fail to
set, fail to release, or become jammed.
The NPRM proposed to require
replacing the PBM and doing a PBM
installation test.

We are issuing this AD to prevent an
unintended parking brake release,
which could result in damage to the
airplane and be a hazard to persons or
property on the ground.

Comments

We gave the public the opportunity to
participate in developing this final rule.
The following presents the comments
received on the NPRM and the FAA’s
response to each comment. United
Airlines supported the NPRM.

Request To Revise the Unsafe Condition

Boeing requested that information not
related to the unsafe condition be
removed. Boeing stated that the AD
should specifically address the
unintended release of the parking brake
module. Boeing also stated that the
additional information describes a
reliability improvement that is not
related to the unsafe condition of
unintended parking brake release.

We agree with the commenter’s
request to revise the description of the
unsafe condition accordingly, for the
reasons provided.

Request To Revise the Applicability

All Nippon Airways (ANA) requested
that no action be required for airplanes
with an original certificate of
airworthiness or original export
certificate of airworthiness issued after
the effective date of the AD. ANA
commented that the applicability in the
proposed AD would apply to all The
Boeing Company Model 787-8 and 787—
9 airplanes. ANA stated that paragraph
(g) of the proposed AD is only for
airplanes on which the original
certificate of airworthiness or the
original export certificate of
airworthiness was issued on or before
the effective date of the AD. ANA also
stated that the action that would be
required for airplanes on which the
original certificate of airworthiness or
the original export certificate of
airworthiness will be issued after the
effective date of this AD is uncertain.

ANA stated that it has already
prohibited installation of PBM part
number (P/N) 4260-0037-3 and —4 on
any airplane. ANA also stated that PBM
P/N 4260-0037-5 is installed on the
airplanes on which the original
certificate of airworthiness or the
original export certificate of
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airworthiness will be issued after the
effective date of this AD. ANA
commented that therefore, it believes
that no action is necessary for airplanes
on which the original certificate of
airworthiness or the original export
certificate of airworthiness will be
issued after the effective date of this AD
if installation of PBM P/N 4260—-0037—
3 and —4 is already prohibited before the
effective date of this AD.

We disagree with the commenter’s
request. We have determined that the
affected parts are rotable parts such that
these parts could later be installed on
airplanes that were initially delivered
with acceptable parts, thereby
subjecting those airplanes to the unsafe
condition. Therefore, all The Boeing
Company Model 787-8 and 787-9
airplanes are subject to the requirements
in paragraph (h) of this AD. We do
concur with the commenter that
paragraph (g) of this AD only applies to
an airplane with a certificate of
airworthiness or an original export
certificate of airworthiness issued on or
before the effective date of this AD. We
have not revised the AD in this regard.

Request To Revise the Compliance
Time

The Air Line Pilots Association,
International (ALPA) requested that the
compliance time in the proposed AD be
revised. ALPA stated that the
compliance time of 60 months has been
provided for both inspection and
replacement of the affected parts. ALPA
commented that the 60 months for
inspection and corrective action is
excessive. ALPA also stated that due to
the unobtrusive nature of the inspection
for the affected parts, the compliance
time for the inspection should be re-
evaluated and reduced to less than that
of the compliance time for the corrective
action.

We disagree with the commenter’s
request. The compliance time in this AD
is based on FAA analysis of safety risk
factors including consideration of the
rulemaking time, as well as the time
required to rework each PBM to the part
number 4260-0037-5 configuration. We
have not revised this AD in this regard.

Request To Revise “In Accordance
With” Language in the Service
Information

American Airlines (AAL) requested
that the “in accordance with” language
in Boeing Service Bulletin B787-81205—
SB320028-00, Issue 001, dated October
31, 2016, be revised. AAL stated that
where the service information proposes
accomplishing the actions “in
accordance with” the airplane
maintenance manual (AMM), “refer to”
should be used instead so that
compliance with paragraph (g)(2) of the
proposed AD can be properly attained.
AAL also stated that paragraph (g)(1) of
the proposed AD does not require
verification that the PBM was installed
and the installation tested “in
accordance with” 787 AMM 32-44-01.

We agree with the commenter. We
agree that the wording in Boeing Service
Bulletin B787—81205-SB320028-00,
Issue 001, dated October 31, 2016,
should specify “refer to” instead of “in
accordance with” because it allows
operators additional flexibility. For
clarification, we have revised paragraph
(g)(2) of this AD to state: Where Boeing
Service Bulletin B787-81205—
SB320028-00, Issue 001, dated October
31, 2016, specifies accomplishing an
action “in accordance with 787 AMM
32-44-01,” for this AD “refer to 787
AMM 32-44-01" for that action.
Because the corrective action is
specified in the AMM and the AMM is
no longer required by “in accordance
with” text, we have removed the
references to “‘applicable corrective
actions” from the first two sentences of
paragraph (g)(2) of this AD and added a
new corrective action statement in
paragraph (g)(2) of this AD.

Request To Delete or Modify a
Contradictory Sentence

ANA requested that we delete or
modify a contradictory sentence in the
proposed AD. ANA stated that
according to paragraph (g) of the
proposed AD, if the PBM is Rockwell
Collins P/N 4260-0037-3 or —4, ANA
has to install PBM P/N 4260-0037-5
within 60 months after the effective date
of this AD, and in the last sentence of
the paragraph, it says to do all
applicable corrective actions ‘“‘before
further flight.” ANA stated that the two
sentences are contradictory and that it is
too hard to do all applicable corrective

ESTIMATED COSTS

actions before further flight. ANA also
commented that installing PBM P/N
4260-0037-5 “within 60 months” is
acceptable.

We agree to clarify the compliance
time language. Paragraph (g)(2) of this
AD requires installing the PBM, doing
the installation test, and doing
applicable corrective actions. Operators
have the entire compliance time of
“within 60 months after the effective
date of this AD”” to accomplish the PBM
installation and the installation test.
However, if the test fails, all applicable
corrective actions must be done before
further flight after the test. As stated
previously, we have revised the
corrective action statement in paragraph
(g)(2) of this AD to clarify the
requirements.

Conclusion

We reviewed the relevant data,
considered the comments received, and
determined that air safety and the
public interest require adopting this
final rule with the changes described
previously and minor editorial changes.
We have determined that these minor
changes:

¢ Are consistent with the intent that
was proposed in the NPRM for
correcting the unsafe condition; and

¢ Do not add any additional burden
upon the public than was already
proposed in the NPRM.

We also determined that these
changes will not increase the economic
burden on any operator or increase the
scope of this final rule.

Related Service Information Under
1 CFR Part 51

We reviewed Boeing Service Bulletin
B787-81205—-SB320028-00, Issue 001,
dated October 31, 2016. The service
information describes procedures for
replacing the PBM and doing a PBM
installation test. This service
information is reasonably available
because the interested parties have
access to it through their normal course
of business or by the means identified
in the ADDRESSES section.

Costs of Compliance

We estimate that this AD affects 68
airplanes of U.S. registry. We estimate
the following costs to comply with this
AD:

: Cost per Cost on U.S.
Action Labor cost Parts cost product operators
Inspection ........cccecvveenienene 1 work-hour x $85 per hour = $85 ........cccccceevvveeiiennene $0 | Upto $85 .............. Up to $5,780.
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ESTIMATED CoSTS—Continued
: Cost per Cost on U.S.
Action Labor cost Parts cost product operators
PBM replacement and test | 4 work-hours x $85 per hour = $340 .........c...cceeuveennee. $9,655 | $9,995 .......ccveenee. $679,660.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701:
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

This AD is issued in accordance with
authority delegated by the Executive
Director, Aircraft Certification Service,
as authorized by FAA Order 8000.51C.
In accordance with that order, issuance
of ADs is normally a function of the
Compliance and Airworthiness
Division, but during this transition
period, the Executive Director has
delegated the authority to issue ADs
applicable to transport category
airplanes to the Director of the System
Oversight Division.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a ““significant regulatory
action” under Executive Order 12866,

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities

under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2018-07-19 The Boeing Company:
Amendment 39-19250; Docket No.
FAA-2017-0553; Product Identifier
2016—-NM—-208-AD.

(a) Effective Date
This AD is effective May 21, 2018.

(b) Affected ADs
None.
(c) Applicability
This AD applies to all The Boeing

Company Model 787-8 and 787-9 airplanes,
certificated in any category.

(d) Subject

Air Transport Association (ATA) of
America Code 32; Landing gear.

(e) Unsafe Condition

This AD was prompted by a report that the
parking brake and alternate pitch trim
module (PBM) may unintentionally
disengage. We are issuing this AD to prevent
an unintended parking brake release, which
could result in damage to the airplane and be
a hazard to persons or property on the
ground.

(f) Compliance
Comply with this AD within the

compliance times specified, unless already
done.

(g) Inspection and Replacement

For airplanes on which the original
airworthiness certificate or the original
export certificate of airworthiness was issued
on or before the effective date of this AD:

Within 60 months after the effective date of
this AD, inspect the PBM to determine the
part number. A review of airplane
maintenance or delivery records is acceptable
in lieu of the inspection if the part number
of the PBM can be conclusively determined
from that review.

(1) If the PBM is Rockwell Collins part
number (P/N) 4260-0037-5: No further
action is required by this paragraph.

(2) If the PBM is Rockwell Collins P/N
4260-0037-3 or —4: Within 60 months after
the effective date of this AD, install PBM P/
N 4260-0037-5 and do the PBM installation
test, in accordance with the Accomplishment
Instructions of Boeing Service Bulletin B787—
81205-SB320028-00, Issue 001, dated
October 31, 2016. Where Boeing Service
Bulletin B787-81205-SB320028-00, Issue
001, dated October 31, 2016, specifies
accomplishing an action ““in accordance with
787 AMM 32-44-01,” for this AD “refer to
787 AMM 32-44-01" for that action. If the
installation test fails, before further flight, do
all applicable corrective actions and repeat
the test until the test is passed.

(h) Parts Installation Prohibition

As of the effective date of this AD, no
person may install, on any airplane, a PBM
having Rockwell Collins P/N 4260-0037-3 or
—4.

(i) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Seattle ACO Branch,
FAA, has the authority to approve AMOCs
for this AD, if requested using the procedures
found in 14 CFR 39.19. In accordance with
14 CFR 39.19, send your request to your
principal inspector or local Flight Standards
District Office, as appropriate. If sending
information directly to the manager of the
ACO, send it to the attention of the person
identified in paragraph (j) of this AD.
Information may be emailed to: 9-ANM-
Seattle-ACO-AMOC-Requests@faa.gov.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(3) An AMOC that provides an acceptable
level of safety may be used for any repair,
modification, or alteration required by this
AD if it is approved by the Boeing
Commercial Airplanes Organization
Designation Authorization (ODA) that has
been authorized by the Manager, Seattle
ACO, to make those findings. To be
approved, the repair method, modification
deviation, or alteration deviation must meet
the certification basis of the airplane, and the
approval must specifically refer to this AD.

(4) For service information that contains
steps that are labeled as Required for
Compliance (RC), the provisions of
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paragraphs (i)(4)(i) and (i)(4)(ii) of this AD
apply.

(i) The steps labeled as RC, including
substeps under an RC step and any figures
identified in an RC step, must be done to
comply with the AD. If a step or substep is
labeled ‘“RC Exempt,” then the RC
requirement is removed from that step or
substep. An AMOC is required for any
deviations to RC steps, including substeps
and identified figures.

(ii) Steps not labeled as RC may be
deviated from using accepted methods in
accordance with the operator’s maintenance
or inspection program without obtaining
approval of an AMOG, provided the RC steps,
including substeps and identified figures, can
still be done as specified, and the airplane
can be put back in an airworthy condition.

(j) Related Information

For more information about this AD,
contact Sean Schauer, Aerospace Engineer,
Systems and Equipment Section, FAA,
Seattle ACO Branch, 2200 South 216th St.,
Des Moines, WA 98198; phone and fax: 206—
231-3547; email: Sean.Schauer@faa.gov.

(k) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless the AD specifies otherwise.

(i) Boeing Service Bulletin B787—-81205—
SB320028-00, Issue 001, dated October 31,
2016.

(ii) Reserved.

(3) For Boeing service information
identified in this AD, contact Boeing
Commercial Airplanes, Attention:
Contractual & Data Services (C&DS), 2600
Westminster Blvd., MC 110-SK57, Seal
Beach, CA 90740-5600; telephone: 562—797—
1717; internet: https://
www.myboeingfleet.com.

(4) You may view this service information
at the FAA, Transport Standards Branch,
2200 South 216th St., Des Moines, WA. For
information on the availability of this
material at the FAA, call 206-231-3195.

(5) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
202-741-6030, or go to: http://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued in Des Moines, Washington, on
March 30, 2018.
Chris Spangenberg,

Acting Director, System Oversight Division,
Aircraft Certification Service.

[FR Doc. 2018-07629 Filed 4-13—18; 8:45 am|
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2017-0906; Product
Identifier 2017-NM-039-AD; Amendment
39-19252; AD 2018-07-21]

RIN 2120-AA64

Airworthiness Directives; Fokker
Services B.V. Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: We are superseding
Airworthiness Directive (AD) 2005—-12—
16, which applied to all Fokker Services
B.V. Model F28 Mark 0100 airplanes.
AD 2005-12—-16 required an inspection
to determine the part number of the
passenger service unit (PSU) panels for
the PSU modification status, and
corrective actions if applicable. This
new AD requires an inspection of the
PSU panels and the PSU panel/airplane
interface connectors for discrepancies,
and corrective actions if necessary. This
AD also removes airplanes from the
applicability. This AD was prompted by
reports of smoke in the passenger
compartment during ground operations
and in-flight, and a determination that
the modification actions required by AD
2005—12—-16 might not have been
implemented correctly. We are issuing
this AD to address the unsafe condition
on these products.

DATES: This AD is May 21, 2018.

The Director of the Federal Register
approved the incorporation by reference
of certain publications listed in this AD
as of May 21, 2018.

The Director of the Federal Register
approved the incorporation by reference
of a certain other publication listed in
this AD as of July 20, 2005 (70 FR
34642, June 15, 2005).

ADDRESSES: For Fokker service
information identified in this final rule,
contact Fokker Services B.V., Technical
Services Dept., P.O. Box 1357, 2130 EL
Hoofddorp, the Netherlands; telephone
+31 (0)88—6280-350; fax +31 (0)88—
6280-111; email technicalservices@
fokker.com; internet http://
www.myfokkerfleet.com. For Grimes
Aerospace service information
identified in this final rule, contact
Grimes Aerospace Company, Product
Support Group, 240 Twain Avenue,
Urbana, OH 43078; phone 513-653—
5225; fax 513-652—2322. You may view
this referenced service information at
the FAA, Transport Standards Branch,

2200 South 216th St., Des Moines, WA.
For information on the availability of
this material at the FAA, call 206—-231—
3195. It is also available on the internet
at http://www.regulations.gov by
searching for and locating Docket No.
FAA-2017-0906.

Examining the AD Docket

You may examine the AD docket on
the internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2017—
0906; or in person at the Docket
Management Facility between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this AD, the regulatory
evaluation, any comments received, and
other information. The address for the
Docket Office (telephone 800-647-5527)
is Docket Management Facility, U.S.
Department of Transportation, Docket
Operations, M—30, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue SE, Washington, DC
20590.

FOR FURTHER INFORMATION CONTACT: Tom
Rodriguez, Aerospace Engineer,
International Section, Transport
Standards Branch, FAA, 2200 South
216th St., Des Moines, WA 98198;
telephone and fax 206-231-3226.

SUPPLEMENTARY INFORMATION:
Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to supersede AD 2005-12-16,
Amendment 39-14132 (70 FR 34642,
June 15, 2005) (“AD 2005-12-16""). AD
2005—-12-16 applied to all Fokker
Services B.V. Model F28 Mark 0100
airplanes. The NPRM published in the
Federal Register on November 3, 2017
(82 FR 51172). The NPRM was
prompted by reports of smoke in the
passenger compartment during ground
operations and in flight, and the
determination that the modification
actions required by AD 2005-12-16
might not have been implemented
correctly. The NPRM proposed to
continue to require an inspection to
determine the part number of the PSU
panels for the PSU modification status,
and corrective actions if applicable. The
NPRM also proposed to require an
inspection of the PSU panels and the
PSU panel/airplane interface connectors
for discrepancies, and corrective actions
if necessary. We are issuing this AD to
detect and correct overheating of the
PSU panel due to moisture ingress,
which could result in smoke or fire in
the passenger cabin.

The European Aviation Safety Agency
(EASA), which is the Technical Agent
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for the Member States of the European
Union, has issued EASA Airworthiness
Directive 2017—-0043, dated March 6,
2017 (referred to after this as the
Mandatory Continuing Airworthiness
Information, or ‘“the MCAI”), to correct
an unsafe condition for certain Fokker
Services B.V. Model F28 Mark 0100
airplanes. The MCAI states:

Reports were received of burning smell and
smoke in the passenger compartment during
flight as a result of overheating of passenger
service units (PSU). These were attributed to
moisture ingress into the interface electrical
connectors of an unsealed PSU panel.

This condition, if not detected and
corrected, could lead to further incidents of
smoke in the passenger compartment,
possibly resulting in injury to occupants.

To address this potential unsafe condition,
Grimes Aerospace Company, the PSU
manufacturer (currently Honeywell) issued
SB 10-1178-33—-0040 and SB 10-1571-33—
0041, and Fokker Services issued SBF100—
25-097, to provide instructions for
installation of improved sealing of the PSU
and its interface electrical connectors.
Subsequently, CAA-NL [Civil Aviation
Authority—The Netherlands] issued AD
(BLA) 2004-022 [which corresponds to FAA
AD 2005-12-16] to require modification,
cleaning and sealing of the affected PSU.

Since that [CAA-NL] AD was issued,
following a new occurrence of burning smell
and smoke in the passenger compartment
during disembarking of the passengers, the
investigation revealed that, on several
aeroplanes, the modification instructions of
Honeywell and Fokker Services (SB listed
above) were not, or not correctly,
implemented. Prompted by these findings,
Fokker Services published SBF100-25-128,
providing inspection instructions to detect
non-accomplishment and any discrepancy
with the original modification instructions.

For the reasons described above, this
[EASA] AD retains the requirement of CAA—
NL AD (BLA) 2004-022, which is
superseded, and requires a one-time
inspection [for discrepancies] of the PSU
panels and their interface with the aeroplane,
and, depending on findings, the
accomplishment of applicable corrective
action(s).

Discrepancies include incorrect
application of the sealant on the PSU
panels, uninstalled gaskets, inability to
properly lock the connectors, and
incorrectly applied sealant on the
connectors. Corrective actions include
restoring the sealing of the affected PSU
panel, repairing the PSU panel, or
installing a new PSU panel with a
replaced receptacle, and installing
gaskets; making sure the connecter can
properly lock; and applying sealant on
the connector.

The MCAI also revised the
applicability by specifying certain line
numbers and excluding airplanes on
which certain modifications were done.
You may examine the MCALI in the AD

docket on the internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2017—-
0906.

Comments

We gave the public the opportunity to
participate in developing this AD. We
received no comments on the NPRM or
on the determination of the cost to the
public.

Conclusion

We reviewed the available data and
determined that air safety and the
public interest require adopting this AD
as proposed except for minor editorial
changes. We have determined that these
minor changes:

o Are consistent with the intent that
was proposed in the NPRM for
correcting the unsafe condition; and

¢ Do not add any additional burden
upon the public than was already
proposed in the NPRM.

Related Service Information Under
1 CFR Part 51

Fokker Services B.V. has issued
Fokker Service Bulletin SBF100-25—
128, dated July 21, 2016. This service
information describes procedures for
inspection of the PSU panels and the
PSU panel/airplane interface connectors
for discrepancies, and for incorrectly
applied sealant on the connectors, and
corrective actions.

Grimes Aerospace has issued Service
Bulletin 10-1178-33-0040, dated
October 15, 1993; Service Bulletin 10—
1178-33-0040, Revision 1, dated March
25, 1996; and Service Bulletin 10-1571—
33-0041, dated October 15, 1993. This
service information describes
procedures for inspection of the PSU
panels and the PSU panel/airplane
interface connectors for discrepancies,
and corrective actions. This service
information is distinct since it applies to
different part numbers.

This service information is reasonably
available because the interested parties
have access to it through their normal
course of business or by the means
identified in the ADDRESSES section.

Costs of Compliance

We estimate that this AD affects 8
airplanes of U.S. registry.

The actions required by AD 2005-12—
16, and retained in this AD take about
5 work-hours per product, at an average
labor rate of $85 per work-hour.
Required parts cost about $6 per
product. Based on these figures, the
estimated cost of the actions that are
required by AD 2005-12-16 is $431 per
product.

We also estimate that it would take
about 13 work-hours per product to
comply with the basic requirements of
this AD. The average labor rate is $85
per work-hour. Based on these figures,
we estimate the cost of this AD on U.S.
operators to be $8,840, or $1,105 per
product.

We have received no definitive data
that would enable us to provide cost
estimates for the on-condition actions
specified in this AD.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in ““Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

This AD is issued in accordance with
authority delegated by the Executive
Director, Aircraft Certification Service,
as authorized by FAA Order 8000.51C.
In accordance with that order, issuance
of ADs is normally a function of the
Compliance and Airworthiness
Division, but during this transition
period, the Executive Director has
delegated the authority to issue ADs
applicable to transport category
airplanes to the Director of the System
Oversight Division.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979);
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3. Will not affect intrastate aviation in
Alaska; and

4. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

m 2. The FAA amends § 39.13 by
removing Airworthiness Directive (AD)
2005—-12—16, Amendment 39-14132 (70
FR 34642, June 15, 2005), and adding
the following new AD:

2018-07-21 Fokker Services B.V.:
Amendment 39-19252; Docket No.
FAA—-2017-0906; Product Identifier
2017-NM—-039-AD.

(a) Effective Date
This AD is effective May 21, 2018.

(b) Affected ADs

This AD replaces 2005-12-16, Amendment
39-14132 (70 FR 34642, June 15, 2005) (“AD
2005-12—16").

(c) Applicability

This AD applies to Fokker Services B.V.
Model F28 Mark 0100 airplanes, certificated
in any category, serial numbers 11244
through 11527 inclusive, except those
airplanes modified in service as specified in
Fokker Service Bulletin SBF100-25-070, or
Fokker Service Bulletin SBF100-25-109, or
Fokker Modification Report FS-N545 or FS—
N571.

(d) Subject

Air Transport Association (ATA) of
America Code 25, Equipment/furnishings.

(e) Reason

This AD was prompted by reports of smoke
in the passenger compartment during ground
operations and in flight, and a determination
that the modification actions required by AD
2005-12-16 might not have been
implemented correctly. We are issuing this
AD to detect and correct overheating of the
passenger service unit (PSU) panel due to
moisture ingress, which could result in
smoke or fire in the passenger cabin.

() Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Retained Inspection and Corrective
Actions, With Clarified Note

This paragraph restates the requirements of
paragraph (f) of AD 2005-12—16, with
clarified note. Within 36 months after July
20, 2005 (the effective date of AD 2005—12—
16), inspect to determine if Grimes Aerospace
PSU panels having part number (P/N) 10—
1178—() or P/N 10-1571—() are installed and
the PSU modification status if applicable,
and do any corrective actions if applicable,
by doing all of the actions specified in the
Accomplishment Instructions of Fokker
Service Bulletin SBF100-25-097, dated
December 30, 2003.

Note 1 to paragraph (g) of this AD:
Guidance on modifying the PSU panel can be
found in Fokker Service Bulletin SBF100—
25-097, dated December 30, 2003, which
refers to Grimes Aerospace Service Bulletin
10-1178-33-0040, Revision 1, dated March
25, 1996 (for PSU panels having P/N 10—
1178-()); and Grimes Aerospace Service
Bulletin 10-1571-33—-0041, dated October 15,
1993 (for PSU panels having P/N 10-1571—
0.

(h) Retained Parts Installation Limitation,
With No Changes

This paragraph restates the requirements of
paragraph (g) of AD 2005-12-16, with no
changes. As of July 20, 2005 (the effective
date of AD 2005—-12-16), no person may
install a PSU panel having P/N 10-1178—() or
P/N 10-1571—() on any airplane, unless it has
been inspected and any applicable corrective
actions have been done in accordance with
paragraph (g) of this AD.

(i) New Affected PSU Identification

For the purpose of this AD, Grimes
(Honeywell) PSUs having P/N 10-1178—()
with a serial number below 4000, and PSUs
having P/N 10-1571—() with a serial number
below 1000, are referred to as affected PSUs
in paragraphs (j) through (1) of this AD.

(j) New Inspections

Within 24 months after the effective date
of this AD: Do the actions required by
paragraphs (j)(1) and (j)(2) of this AD.

(1) Do a general visual inspection of the
panel of each affected PSU for incorrect
application of the sealant, in accordance with
the Accomplishment Instructions of Fokker
Service Bulletin SBF100-25-097, dated
December 30, 2003; and, as applicable,
Grimes Aerospace Service Bulletin 10-1178—
33-0040, dated October 15, 1993 (for PSUs
having P/N 10-1178—()); Grimes Aerospace
Service Bulletin 10-1178-33-0040, Revision
1, dated March 25, 1996 (for PSUs having P/
N 10-1178—()); or Grimes Aerospace Service
Bulletin 10-1571-33-0041, dated October 15,
1993 (for PSUs having P/N 10-1571—()).

(2) Do a general visual inspection of the
electrical connectors of each affected PSU
panel for discrepancies; i.e., uninstalled
gaskets, inability to properly lock the
connectors, and incorrectly applied sealant
on the connectors; in accordance with the

Accomplishment Instructions of Fokker
Service Bulletin SBF100-25-128, dated July
21, 2016.

(k) Corrective Actions

If, during any inspection required by
paragraph (j) of this AD, any discrepancy is
found, before further flight, restore the
sealing of the affected PSU panels and
accomplish all applicable corrective actions
to correct the PSU panel interface, in
accordance with the Accomplishment
Instructions of Fokker Service Bulletin
SBF100-25-128, dated July 21, 2016. Do all
applicable corrective actions before further
flight.

(1) Parts Installation Limitation

As of the effective date of this AD, an
affected PSU panel may be installed on any
airplane, provided that before further flight
after installation, it has been inspected in
accordance with paragraph (j) of this AD and
all applicable corrective actions have been
done in accordance with paragraph (k) of this
AD.

(m) Other FAA AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, International
Section, Transport Standards Branch, FAA,
has the authority to approve AMOCs for this
AD, if requested using the procedures found
in 14 CFR 39.19. In accordance with 14 CFR
39.19, send your request to your principal
inspector or local Flight Standards District
Office, as appropriate. If sending information
directly to the International Section, send it
to the attention of the person identified in
paragraph (n)(2) of this AD. Information may
be emailed to: 9-ANM-116-AMOC-
REQUESTS@faa.gov.

(i) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(ii) AMOCs approved previously for AD
2005—12-16 are approved as AMOCs for the
corresponding provisions of this AD.

(2) Contacting the Manufacturer: As of the
effective date of this AD, for any requirement
in this AD to obtain corrective actions from
a manufacturer, the action must be
accomplished using a method approved by
the Manager, International Section, Transport
Standards Branch, FAA; or the European
Aviation Safety Agency (EASA); or Fokker
Services B.V.’s Design Organization Approval
(DOA). If approved by the DOA, the approval
must include the DOA-authorized signature.

(n) Related Information

(1) Refer to Mandatory Continuing
Airworthiness Information (MCAI) EASA
Airworthiness Directive 2017-0043, dated
March 6, 2017, for related information. This
MCAI may be found in the AD docket on the
internet at http://www.regulations.gov by
searching for and locating Docket No. FAA—
2017-0906.

(2) For more information about this AD,
contact Tom Rodriguez, Aerospace Engineer,
International Section, Transport Standards
Branch, FAA, 2200 South 216th St., Des
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Moines, WA 98198; telephone and fax 206—
231-3226.

(o) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless this AD specifies otherwise.

(3) The following service information was
approved for IBR on May 21, 2018.

(i) Fokker Service Bulletin SBF100-25—
128, dated July 21, 2016.

(ii) Grimes Aerospace Service Bulletin 10—
1178-33-0040, dated October 15, 1993.

(iii) Grimes Aerospace Service Bulletin 10—
1178-33—-0040, Revision 1, dated March 25,
1996.

(iv) Grimes Aerospace Service Bulletin 10—
1571-33-0041, dated October 15, 1993.

(4) The following service information was
approved for IBR on July 20, 2005 (70 FR
34642, June 15, 2005).

(i) Fokker Service Bulletin SBF100-25—
097, dated December 30, 2003.

(ii) Reserved.

(5) For Fokker service information
identified in this AD, contact Fokker Services
B.V., Technical Services Dept., P.O. Box
1357, 2130 EL Hoofddorp, the Netherlands;
telephone +31 (0)88-6280-350; fax +31
(0)88-6280-111; email technicalservices@
fokker.com; internet http://
www.myfokkerfleet.com. For Grimes
Aerospace service information identified in
this AD, contact Grimes Aerospace Company,
Product Support Group, 240 Twain Avenue,
Urbana, OH 43078; phone 513-653-5225; fax
513-652-2322.

(6) You may view this service information
at the FAA, Transport Standards Branch,
2200 South 216th St., Des Moines, WA. For
information on the availability of this
material at the FAA, call 206-231-3195.

(7) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
202-741-6030, or go to: http://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued in Des Moines, Washington, on
March 30, 2018.
Chris Spangenberg,

Acting Director, System Oversight Division,
Aircraft Certification Service.

[FR Doc. 2018-07639 Filed 4-13—18; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2017-0770; Product
Identifier 2017-NM-030-AD; Amendment
39-19251; AD 2018-07-20]

RIN 2120-AA64
Airworthiness Directives; The Boeing
Company Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: We are superseding
Airworthiness Directive (AD) 2014—-03—
07, which applied to certain The Boeing
Company Model MD-11 and MD-11F
airplanes. AD 2014-03-07 required
inspecting certain locations of the wire
bundles of the center upper auxiliary
fuel tank for damage, and corrective
action if necessary. AD 2014—03-07 also
required installing nonmetallic barrier/
shield sleeving, new clamps, new
attaching hardware, and a new extruded
channel. This AD adds certain
inspections and expands the
applicability. This AD was prompted by
the determination that it is necessary to
require an inspection of the wire
bundles for damage at certain center
upper auxiliary fuel tank locations on
certain airplanes. We are issuing this
AD to address the unsafe condition on
these products.

DATES: This AD is effective May 21,
2018.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in this AD
as of May 21, 2018.

The Director of the Federal Register
approved the incorporation by reference
of a certain other publication listed in
this AD as of March 26, 2014 (79 FR
9392, February 19, 2014).

The Director of the Federal Register
approved the incorporation by reference
of a certain other publication listed in
this AD as of February 4, 2010 (74 FR
69249, December 31, 2009).

ADDRESSES: For service information
identified in this final rule, contact
Boeing Commercial Airplanes,
Attention: Contractual & Data Services
(C&DS), 2600 Westminster Blvd., MC
110-SK57, Seal Beach, CA 90740;
telephone 562-797-1717; internet
https://www.myboeingfleet.com. You
may view this service information at the
FAA, Transport Standards Branch, 2200
South 216th St., Des Moines, WA. For
information on the availability of this
material at the FAA, call 206-231-3195.

It is also available on the internet at
http://www.regulations.gov by searching
for and locating Docket No. FAA-2017—
0770.

Examining the AD Docket

You may examine the AD docket on
the internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2017—
0770; or in person at Docket Operations
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The AD docket contains this final rule,
the regulatory evaluation, any
comments received, and other
information. The address for Docket
Operations (phone: 800-647-5527) is
Docket Operations, U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE,
Washington, DC 20590.

FOR FURTHER INFORMATION CONTACT:
Samuel Lee, Aerospace Engineer,
Propulsion Section, FAA, Los Angeles
ACO Branch, 3960 Paramount
Boulevard, Lakewood, CA 90712-4137;
phone: 562-627-5262; fax: 562—-627—
5210; email: samuel.lee@faa.gov.

SUPPLEMENTARY INFORMATION:

Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to supersede AD 2014-03-07,
Amendment 39-17744 (79 FR 9392,
February 19, 2014) (“AD 2014-03-07").
AD 2014-03-07 applied to certain The
Boeing Company Model MD-11 and
MD-11F airplanes. The NPRM
published in the Federal Register on
August 17, 2017 (82 FR 39062). The
NPRM was prompted by the
determination that it is necessary to
require an inspection of the wire
bundles for damage at certain center
upper auxiliary fuel tank locations on
certain airplanes. The NPRM proposed
to continue to require inspecting certain
locations of the wire bundles of the
center upper auxiliary fuel tank for
damage, and corrective action if
necessary. The NPRM also proposed to
continue to require installing
nonmetallic barrier/shield sleeving, new
clamps, new attaching hardware, and a
new extruded channel. The NPRM
proposed to add certain inspections and
expand the applicability. We are issuing
this AD to reduce the potential of
ignition sources inside fuel tanks,
which, in combination with flammable
fuel vapors, could result in fuel tank
explosions and consequent loss of the
airplane.


http://www.archives.gov/federal-register/cfr/ibr-locations.html
http://www.archives.gov/federal-register/cfr/ibr-locations.html
http://www.archives.gov/federal-register/cfr/ibr-locations.html
mailto:technicalservices@fokker.com
mailto:technicalservices@fokker.com
http://www.myfokkerfleet.com
http://www.myfokkerfleet.com
https://www.myboeingfleet.com
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
mailto:samuel.lee@faa.gov
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Comments

We gave the public the opportunity to
participate in developing this AD. The
following presents the comments
received on the NPRM and the FAA’s
response to each comment.

Supportive Comments

The Air Line Pilots Association,
International and Boeing supported the
content of the NPRM.

Request To Clarify NPRM
Requirements

FedEx Express (FedEx) asked that the
requirements in the NPRM relative to
the referenced service information be
clarified. FedEx stated that Boeing
Service Bulletin MD11-28-126 has been
revised 6 times, and its related AD has
been superseded twice; therefore, the
NPRM requirements are confusing.
FedEx added that the NPRM might need
to be re-written completely to clearly
state what the new requirements are,
since some operators have
accomplished either the original issue
or one or more of Revisions 1 through
5 of Boeing Service Bulletin MD11-28—
126. FedEx stated that it has
accomplished Boeing Service Bulletin
MD11-28-126, Revision 4, dated
November 29, 2011; and at the time
those procedures were done, the FedEx
fleet was classified as Group 1,
Configuration 1, and Group 2,
Configuration 1 airplanes because
FedEx didn’t accomplish prior revisions
of the service information. FedEx noted
that currently its airplanes are Group 1,
Configuration 2, and Group 2,
Configuration 2, because FedEx has
accomplished prior revisions of Boeing
Service Bulletin MD11-28-126 on its
airplanes.

We acknowledge the commenter’s
request and agree to clarify. The new
requirements of this AD apply only to
certain airplanes identified in Boeing
Service Bulletin MD11-28-126,
Revision 6, dated July 1, 2016. As noted
by the commenter, for a given airplane,
the group and configuration might have
changed between Boeing Service
Bulletin MD11-28-126, Revision 4,
dated November 29, 2011, and Boeing
Service Bulletin MD11-28-126,
Revision 6, dated July 1, 2016.

Group 1, Configuration 1 airplanes in
Boeing Service Bulletin MD11-28-126,
Revision 4, dated November 29, 2011,
are defined as airplanes on which “prior
issues of this service bulletin” have not
been accomplished. If the actions
specified in Boeing Service Bulletin
MD11-28-126, Revision 4, dated
November 29, 2011, have been done on
one of these airplanes, this airplane

becomes a Group 1 Configuration 2
airplane as defined in Boeing Service
Bulletin MD11-28-126, Revision 6,
dated July 1, 2016, (airplanes on which
“prior issues of this service bulletin”
have been accomplished). Therefore, for
this airplane, the inspections specified
in Boeing Service Bulletin MD11-28—
126, Revision 6, dated July 1, 2016, for
its new configuration must be done.

The inspections in paragraph (i) of
this AD must be done for airplanes
identified as Groups 1, 2, and 5,
Configuration 2 airplanes in Boeing
Service Bulletin MD11-28-126,
Revision 6, dated July 1, 2016. For this
configuration, Boeing Service Bulletin
MD11-28-126, Revision 6, dated July 1,
2016, adds certain work instructions
that were not in Boeing Service Bulletin
MD11-28-126, Revision 4, dated
November 29, 2011; or Boeing Service
Bulletin MD11-28-126, Revision 5,
dated July 29, 2014. Therefore, we have
not changed this AD in this regard.

Request To Clarify New Inspection
Requirements

FedEx asked that the new inspection
requirements specified in the proposed
AD be clarified. FedEx stated that the
proposed AD would retain all
requirements of AD 2014-03-07, and
would add inspection requirements for
certain airplanes, as well as expanding
the applicability. FedEx noted that
Boeing Service Bulletin MD11-28-126,
Revision 6, dated July 1, 2016, adds new
inspection requirements but does not
specify that the inspection be done at
additional locations, as indicated in the
proposed AD. FedEx added that the
work instructions specified in Revisions
4 and 6 of Boeing Service Bulletin
MD11-28-126 are for the same area, so
it is not clear which additional locations
are mandated by the proposed AD.

We agree to clarify. Boeing Service
Bulletin MD11-28-126, Revision 6,
dated July 1, 2016, adds an inspection
to determine if the wire bundles routed
above the center upper auxiliary fuel
tank between floor beams touch the
upper surface of the tank for Groups 1,
2, and 5, Configuration 2 airplanes. We
acknowledge that the phrase “additional
locations” is unclear, and we have
revised paragraph (i)(1) of this AD to
state “Do a general visual inspection of
the wire bundles at the applicable
center upper auxiliary fuel tank
locations . . .” Boeing Service Bulletin
MD11-28-126, Revision 6, dated July 1,
2016, identifies the applicable
inspection areas.

Request To Specify Airplane
Configuration

FedEx asked that the airplane
configurations specified in the proposed
AD be clarified. FedEx stated that
paragraph (i) of the proposed AD
specifies the following: “For Groups 1,
2, and 5 Configuration 2 airplanes, as
identified in Boeing Service Bulletin
MD11-28-126, Revision 6, dated July 1,
2016.” FedEx added that, as defined in
Boeing Service Bulletin MD11-28-126,
Revision 6, dated July 1, 2016, the
FedEx fleet will be Group 1,
Configuration 2 and Group 2,
Configuration 2 airplanes because
FedEx has accomplished a prior
revision of this service information.
FedEx believes its fleet should be in
Group 1, Configuration 1, and Group 2,
Configuration 1, but stated that it is not
clear which airplanes are in which
groups and configurations.

We acknowledge the commenter’s
request and provide the following
clarification. Paragraph 1.A.,
“Effectivity”” of Boeing Service Bulletin
MD11-28-126, Revision 6, dated July 1,
2016, specifies that airplanes on which
previous issues of the service
information have been done are
identified as Configuration 2 airplanes.
Therefore, any airplanes on which any
previous issue of the service
information was accomplished would
be classified as Configuration 2. We
have not changed this AD in this regard.

Request for Credit for Previous Actions
Accomplished

FedEx and United Parcel Service
(UPS) requested credit for previous
accomplishment of the actions in
paragraphs (i)(1) and (i)(2) of the
proposed AD using Boeing Service
Bulletin MD11-28-126, Revision 4,
dated November 29, 2011.

FedEx stated that new inspections
and corrective actions as specified in
paragraphs (i)(1) and (i)(2) of the
proposed AD were already performed by
FedEx per Boeing Service Bulletin
MD11-28-126, Revision 4, dated
November 29, 2011, and should not be
performed again. FedEx believes the
proposed AD should give credit for
work accomplished under Boeing
Service Bulletin MD11-28-126,
Revision 4, dated November 29, 2011.

UPS stated that prior accomplishment
of Boeing Service Bulletin MD11-28—
126, Revision 4, dated November 29,
2011, for Groups 1 and 2, Configuration
1 freighter aircraft meets the
requirements of Boeing Service Bulletin
MD11-28-126, Revision 6, dated July 1,
2016. UPS stated that the additional
steps added by Revisions 5 and 6 of
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Boeing Service Bulletin MD11-28-126
are not applicable to airplanes in
freighter configurations or have already
been accomplished using Boeing
Service Bulletin MD11-28-126,
Revision 4, dated November 29, 2011.
UPS added that no further actions
should be required on those airplanes.

We agree to clarify. As stated
previously, Boeing Service Bulletin
MD11-28-126, Revision 6, dated July 1,
2016, adds an inspection to determine if
the wire bundles routed above the
center upper auxiliary fuel tank between
floor beams touch the upper surface of
the tank for Groups 1, 2, and 5,
Configuration 2 airplanes. This
inspection was not included in Boeing
Service Bulletin MD11-28-126,
Revision 5, dated July 29, 2014; nor any
of the previous revisions of Boeing
Service Bulletin MD11-28-126. In
addition, for compliance with this AD,
this inspection must be done before the
detailed inspection specified in Boeing
Service Bulletin MD11-28-126,
Revision 6, dated July 1, 2016, for
Groups 1, 2, and 5, Configuration 2
airplanes. However, under the
provisions of paragraph (m) of this AD,
we will consider requests for approval
of alternative methods of compliance
(AMOCG:S) if sufficient data are submitted

to substantiate that the actions would
provide an acceptable level of safety.

We have not changed this AD in this

regard.

We also partially agree with the
commenter. The new requirements in
Boeing Service Bulletin MD11-28-126,
Revision 6, dated July 1, 2016, do not
apply to certain freighter airplanes.
Freighter airplanes are included in the
procedures for Groups 1 and 5,
Configuration 2 airplanes, but not for
Group 2, Configuration 2 airplanes, as
specified in Boeing Service Bulletin
MD11-28-126, Revision 6, dated July 1,
2016. Only passenger airplanes are
included in the procedures for Group 2,
Configuration 2 airplanes in Boeing
Service Bulletin MD11-28-126,
Revision 6, dated July 1, 2016.
Therefore, we have added “as
applicable” to the introductory text to
paragraph (i) of this AD to clarify that
the actions in paragraphs (i)(1) and (i)(2)
of this AD apply to Groups 1 and 5,
Configuration 2 airplanes, and
passenger airplanes in Group 2,
Configuration 2.

Conclusion

We reviewed the relevant data,
considered the comments received, and
determined that air safety and the
public interest require adopting this AD

ESTIMATED COSTS

as proposed, except for minor editorial
changes. We have determined that these
minor changes:

e Are consistent with the intent that
was proposed in the NPRM for
addressing the unsafe condition; and

¢ Do not add any additional burden
upon the public than was already
proposed in the NPRM.

Related Service Information Under
1 CFR Part 51

We reviewed Boeing Service Bulletin
MD11-28-126, Revision 6, dated July 1,
2016. This service information describes
procedures for inspecting certain wire
bundles of the center auxiliary fuel tank
for damage, and repairing or replacing
damaged wires. This service
information also describes procedures
for installing barrier/shield sleeving,
clamping, and an extruded channel.
This service information is reasonably
available because the interested parties
have access to it through their normal
course of business or by the means
identified in the ADDRESSES section.

Costs of Compliance

We estimate that this AD affects 125
airplanes of U.S. registry. We estimate
the following costs to comply with this
AD:

Action

Labor cost Parts cost

Cost on U.S.

Cost per product operators

Inspection/installation [retained ac-
tions from AD 2009-26-16,
Amendment 39-16155 (74 FR
69249, December 31, 2009)].

Inspection/installation for Groups 1,
2, and 5, all Configuration 2 air-
planes (retained actions from AD
2014-03-07).

Inspection/installation for Groups 1,
2, and 5, all Configuration 2 air-

168 to 182 work-hours x $85 per
hour = $14,280 to $15,470 per
inspection cycle.

Up to 9 work-hours x $85 per hour
= $765.

Up to 4 work-hours x $85 per hour
= $340.

$15,708 to $28,005

planes (new action).
Inspection/installation for Line Num-
ber 579 (new action).

$340.

4 work-hours x $85 per hour = | $28,005

............ $29,988 to $3,748,500 to
$43,475 per in- $5,434,375 per
spection cycle. inspection
cycle.
............. Up to $6,931 ...... | Up to $866,375.
............. Up to $340 ......... | Up to $42,500.
............. $340 ...cocvveennn. | $28,345.

We have received no definitive data
that enables us to provide cost estimates
for the on-condition actions specified in
this AD.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

This AD is issued in accordance with
authority delegated by the Executive
Director, Aircraft Certification Service,
as authorized by FAA Order 8000.51C.
In accordance with that order, issuance
of ADs is normally a function of the
Compliance and Airworthiness
Division, but during this transition
period, the Executive Director has
delegated the authority to issue ADs
applicable to transport category
airplanes and associated appliances to
the Director of the System Oversight
Division.
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Regulatory Findings

We have determined that this AD will
not have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

m 2. The FAA amends § 39.13 by
removing Airworthiness Directive (AD)
2014—-03-07, Amendment 39-17744 (79
FR 9392, February 19, 2014), and adding
the following new AD:

2018-07-20 The Boeing Company:
Amendment 39-19251; Docket No.
FAA-2017-0770; Product Identifier
2017-NM—-030-AD.

(a) Effective Date
This AD is effective May 21, 2018.

(b) Affected ADs

This AD replaces AD 2014-03-07,
Amendment 39-17744 (79 FR 9392, February
19, 2014) (“AD 2014-03-07").

(c) Applicability

This AD applies to The Boeing Company
Model MD-11 and MD-11F airplanes,
certificated in any category, as identified in

Boeing Service Bulletin MD11-28-126,
Revision 6, dated July 1, 2016.

(d) Subject

Air Transport Association (ATA) of
America Code 28, Fuel.

(e) Unsafe Condition

This AD was prompted by fuel system
reviews conducted by the manufacturer that
indicated the need to inspect wire bundles at
certain locations of the center upper auxiliary
fuel tanks in addition to inspection locations
required by AD 2014-03-07. We are issuing
this AD to reduce the potential of ignition
sources inside fuel tanks, which, in
combination with flammable fuel vapors,
could result in fuel tank explosions and
consequent loss of the airplane.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Retained Inspection and Corrective
Action, With Revised Service Information

This paragraph restates the requirements of
paragraph (g) of AD 2014-03-07, with
revised service information. For airplanes
identified in Boeing Service Bulletin MD11—
28-126, Revision 1, dated June 18, 2009:
Within 60 months after February 4, 2010 (the
effective date of AD 2009-26-16,
Amendment 39-16155 (74 FR 69249,
December 31, 2009)), do the actions specified
in paragraphs (g)(1) through (g)(5) of this AD,
and do all applicable corrective actions, in
accordance with the Accomplishment
Instructions of Boeing Service Bulletin
MD11-28-126, Revision 1, dated June 18,
2009; Revision 4, dated November 29, 2011;
or Revision 6, dated July 1, 2016; except as
required by paragraph (k) of this AD. As of
the effective date of this AD, only Boeing
Service Bulletin MD11-28-126, Revision 6,
dated July 1, 2016, may be used to
accomplish the actions required by this
paragraph. Do all applicable corrective
actions before further flight.

(1) Do a general visual inspection of the
wire bundles between Stations 1238.950 and
1361.000 to determine if wires touch the
upper surface of the center upper auxiliary
fuel tank, and mark the location, as
applicable.

(2) Do a detailed inspection for splices and
damage of all wire bundles above the center
upper auxiliary fuel tank between Stations
1218.950 and 1381.000.

(3) Do a detailed inspection for damage
(burn marks) of the upper surface of the
center upper auxiliary fuel tank.

(4) Do a detailed inspection for damage
(burn marks) on the fuel vapor barrier seal.

(5) Install a nonmetallic barrier/shield
sleeving, new clamps, new attaching
hardware, and a new extruded channel.

(h) Retained Additional Inspections and
Corrective Action, With Revised Service
Information

This paragraph restates the requirements of
paragraph (h) of AD 2014-03-07, with
revised service information. For airplanes in
Group 1, Configuration 2; Group 2,
Configuration 2; and Group 5, Configuration
2; as identified in Boeing Service Bulletin
MD11-28-126, Revision 4, dated November

29, 2011: Within 60 months after March 26,
2014 (the effective date of AD 2014—-03-07),
do a detailed inspection of wire bundles for
splices and damage (chafing, arcing, and
broken insulation) and damage (burn marks)
on the upper surface of the center upper
auxiliary fuel tank and fuel vapor barrier
seal; install barrier/shield sleeving and
clamping; and do all applicable corrective
actions at the applicable locations specified
in paragraphs (h)(1) through (h)(3) of this AD,
in accordance with the Accomplishment
Instructions of Boeing Service Bulletin
MD11-28-126, Revision 4, dated November
29, 2011; or Boeing Service Bulletin MD11—
28-126, Revision 6, dated July 1, 2016;
except as required by paragraph (k) of this
AD. As of the effective date of this AD, only
Boeing Service Bulletin MD11-28-126,
Revision 6, dated July 1, 2016, may be used
to accomplish the actions required by this
paragraph. Do all applicable corrective
actions before further flight.

(1) For Group 1, Configuration 2 airplanes,
between Stations 1238.950 and 1381.000,
Stations 1238.950 and 1256.000, and Stations
1238.950 and 1256.800, depending on
passenger or freighter configuration.

(2) For Group 2, Configuration 2 airplanes,
between Stations 1238.950 and 1275.250, and
Stations 1238.950 and 1275.250, passenger
configuration only.

(3) For Group 5, Configuration 2 airplanes,
between Stations 1381.000 and 1238.950.

(i) New Inspections and Corrective Actions
for Certain Airplanes

For Groups 1, 2, and 5 Gonfiguration 2
airplanes, as identified in Boeing Service
Bulletin MD11-28-126, Revision 6, dated
July 1, 2016: Within 60 months after the
effective date of this AD, do the actions
required by paragraphs (i)(1) and (i)(2) of this
AD, as applicable, in accordance with the
Accomplishment Instructions of Boeing
Service Bulletin MD11-28-126, Revision 6,
dated July 1, 2016.

(1) Do a general visual inspection of the
wire bundles at the applicable center upper
auxiliary fuel tank locations to determine if
wires touch the upper surface of the fuel
tank, and mark the location as applicable.

(2) Do a detailed inspection of the wire
bundles for splices and damage on the upper
surface of the center upper auxiliary fuel tank
and fuel vapor barrier seal; install barrier/
shield sleeving, clamping, and extruded
channels, as applicable; and do all applicable
corrective actions before further flight; except
as required by paragraph (k) of this AD.

(j) New Requirements for Line Number 579

For airplane Line Number 579: Within 60
months after the effective date of this AD, do
the actions specified in paragraphs (g)(1)
through (g)(5) of this AD, and do all
applicable corrective actions, in accordance
with the Accomplishment Instructions of
Boeing Service Bulletin MD11-28-126,
Revision 6, dated July 1, 2016, except as
required by paragraph (k) of this AD. Do all
applicable corrective actions before further
flight.
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(k) Exception to Service Information
Specifications

Where Boeing Service Bulletin MD11-28—
126, Revision 1, dated June 18, 2009; Boeing
Service Bulletin MD11-28-126, Revision 4,
dated November 29, 2011; or Boeing Service
Bulletin MD11-28-126, Revision 6, dated
July 1, 2016; specifies to contact The Boeing
Company for repair instructions: Before
further flight, repair the auxiliary fuel tank
using a method approved in accordance with
the procedures specified in paragraph (m) of
this AD.

(1) Credit for Previous Actions

(1) This paragraph provides credit for
actions required by paragraph (g) of this AD,
if those actions were performed before March
26, 2014 (the effective date of AD 2014—03—
07), using the service information specified
in paragraph (1)(1)(i) or (1)(1)(ii) of this AD.

(i) Boeing Service Bulletin MD11-28-126,
Revision 2, dated November 18, 2010.

(ii) Boeing Service Bulletin MD11-28-126,
Revision 3, dated June 3, 2011.

(2) This paragraph provides credit for
actions required by paragraph (h) of this AD,
if those actions were performed before March
26, 2014 (the effective date of AD 2014—03—
07), using Boeing Service Bulletin MD11-28—
126, Revision 3, dated June 3, 2011.

(m) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Los Angeles ACO Branch,
FAA, has the authority to approve AMOCs
for this AD, if requested using the procedures
found in 14 CFR 39.19. In accordance with
14 CFR 39.19, send your request to your
principal inspector or local Flight Standards
District Office, as appropriate. If sending
information directly to the manager of the
certification office, send it to the attention of
the person identified in paragraph (n)(1) of
this AD. Information may be emailed to:
9ANM-LAACO-AMOC-Requests@faa.gov.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(3) An AMOC that provides an acceptable
level of safety may be used for any repair,
modification, or alteration required by this
AD if it is approved by the Boeing
Commercial Airplanes Organization
Designation Authorization (ODA) that has
been authorized by the Manager, Los Angeles
ACO Branch, to make those findings. To be
approved, the repair method, modification
deviation, or alteration deviation must meet
the certification basis of the airplane, and the
approval must specifically refer to this AD.

(4) AMOCGs approved previously for AD
2014-03-07 are approved as AMOCs for the
corresponding provisions of this AD.

(n) Related Information

(1) For more information about this AD,
contact Samuel Lee, Aerospace Engineer,
Propulsion Section, FAA, Los Angeles ACO
Branch, 3960 Paramount Boulevard,
Lakewood, CA 90712—4137; phone: 562—627—
5262; fax: 562—627-5210; email: samuel.lee@
faa.gov.

(2) Service information identified in this
AD that is not incorporated by reference is

available at the addresses specified in
paragraphs (0)(6) and (0)(7) of this AD.

(o) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless the AD specifies otherwise.

(3) The following service information was
approved for IBR on May 21, 2018.

(i) Boeing Service Bulletin MD11-28-126,
Revision 6, dated July 1, 2016.

(ii) Reserved.

(4) The following service information was
approved for IBR on March 26, 2014 (79 FR
9392, February 19, 2014).

(i) Boeing Service Bulletin MD11-28-126,
Revision 4, dated November 29, 2011.

(ii) Reserved.

(5) The following service information was
approved for IBR on February 4, 2010 (74 FR
69249, December 31, 2009).

(i) Boeing Service Bulletin MD11-28-126,
Revision 1, dated June 18, 2009.

(ii) Reserved.

(6) For service information identified in
this AD, contact Boeing Commercial
Airplanes, Attention: Contractual & Data
Services (C&DS), 2600 Westminster Blvd.,
MC 110-SK57, Seal Beach, CA 90740;
telephone 562-797-1717; internet https://
www.myboeingfleet.com.

(7) You may view this service information
at the FAA, Transport Standards Branch,
2200 South 216th St., Des Moines, WA. For
information on the availability of this
material at the FAA, call 206—-231-3195.

(8) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
202-741-6030, or go to: http://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued in Des Moines, Washington, on
March 29, 2018.
Chris Spangenberg,

Acting Director, System Oversight Division,
Aircraft Certification Service.

[FR Doc. 2018—-07638 Filed 4-13—-18; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF DEFENSE
Department of the Navy

32 CFR Part 706

Certifications and Exemptions Under
the International Regulations for
Preventing Collisions at Sea, 1972

AGENCY: Department of the Navy, DoD.
ACTION: Final rule.

SUMMARY: The Department of the Navy
(DoN) is amending its certifications and
exemptions under the International

Regulations for Preventing Collisions at
Sea, 1972 (72 COLREGS), to reflect that
the Deputy Assistant Judge Advocate
General (DAJAG) (Admiralty and
Maritime Law) has determined that USS
WICHITA (LCS 13) is a vessel of the
Navy which, due to its special
construction and purpose, cannot fully
comply with certain provisions of the 72
COLREGS without interfering with its
special function as a naval ship. The
intended effect of this rule is to warn
mariners in waters where 72 COLREGS
apply.

DATES: This rule is effective April 16,
2018 and is applicable beginning April
3, 2018.

FOR FURTHER INFORMATION CONTACT:
Lieutenant Commander Kyle Fralick,
JAGC, U.S. Navy, Admiralty Attorney,
(Admiralty and Maritime Law), Office of
the Judge Advocate General, Department
of the Navy, 1322 Patterson Ave. SE,
Suite 3000, Washington Navy Yard, DC
20374-5066, telephone number: 202—
685-5040.

SUPPLEMENTARY INFORMATION: Pursuant
to the authority granted in 33 U.S.C.
1605, the DoN amends 32 CFR part 706.

This amendment provides notice that
the DAJAG (Admiralty and Maritime
Law), under authority delegated by the
Secretary of the Navy, has certified that
USS WICHITA(LCS 13) is a vessel of the
Navy which, due to its special
construction and purpose, cannot fully
comply with the following specific
provisions of 72 COLREGS without
interfering with its special function as a
naval ship: Annex I paragraph 2(a)(i),
pertaining to the height of the forward
masthead light above the hull and
Annex [; and paragraph 3(a), pertaining
to the location of the forward masthead
light in the forward quarter of the ship,
and the horizontal distance between the
forward and after masthead light. The
DAJAG (Admiralty and Maritime Law)
has also certified that the lights
involved are located in closest possible
compliance with the applicable 72
COLREGS requirements.

Moreover, it has been determined, in
accordance with 32 CFR parts 296 and
701, that publication of this amendment
for public comment prior to adoption is
impracticable, unnecessary, and
contrary to public interest since it is
based on technical findings that the
placement of lights on this vessel in a
manner differently from that prescribed
herein will adversely affect the vessel’s
ability to perform its military functions.

List of Subjects in 32 CFR Part 706

Marine safety, Navigation (water),
Vessels.
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For the reasons set forth in the
preamble, the DoN amends part 706 of
title 32 of the Code of Federal
Regulations as follows:

PART 706—CERTIFICATIONS AND
EXEMPTIONS UNDER THE
INTERNATIONAL REGULATIONS FOR
PREVENTING COLLISIONS AT SEA,
1972

m 1. The authority citation for part 706
continues to read as follows:

Authority: 33 U.S.C. 1605.

m 2. Section 706.2 is amended by:

m a. In Table One, adding, in alpha
numerical order, by vessel number, an
entry for USS WICHITA (LCS 13); and
m b. In Table Five, adding, in alpha
numerical order, by vessel number, an
entry for USS WICHITA (LCS 13).

The additions read as follows:

§706.2 Certifications of the Secretary of
the Navy Under Executive Order 11964 and
33 U.S.C. 1605.

* * * * *

TABLE ONE
Distance in meters of
forward masthead
Vessel Number light below minimum
required height.
§2(a)}{i} Annex |
USS WICHIT A ettt bbbttt h et h e et eh e ae e e bt e et e bt e bt e bttt e it b e et naeennes LCS 13 6.0
TABLE FIVE
After mast-
Masthead Forward head light
ovegr all other masthead light less than 2 Percentage
Vessel Number lights and not in forward ship’s length horizontal
obgtru ctions quarter of aft of forward separation
annex . ship. annex |, masthead attained
sec 2(f5 sec. 3(a) light. annex
) 1, sec. 3(a)
USS WICHITA et LCS 13 X X 23

Approved: April 3, 2018.
C.J. Spain,
Deputy Assistant Judge Advocate General
(Admiralty and Maritime Law), Acting.
Dated: April 6, 2018.
E.K. Baldini,

Lieutenant Commander, Judge Advocate
General’s Corps, U.S. Navy, Federal Register
Liaison Officer.

[FR Doc. 2018—-07912 Filed 4-13-18; 8:45 am]
BILLING CODE 3810-FF-P

DEPARTMENT OF DEFENSE

Department of the Navy

32 CFR Part 734
[Docket ID: USN-2017-HQ-0007]
RIN 0703-AA97

Garnishment of Pay of Naval Military
and Civilian Personnel for Collection of
Child Support and Alimony

AGENCY: Department of the Navy, DoD.

ACTION: Final rule.

SUMMARY: This final rule removes the
DoD’s regulation concerning
garnishment of pay of Naval military
and civilian personnel and collection of
child support and alimony. It has been
determined that this rule is duplicative
of 5 CFR part 581, ‘“Processing
Garnishment Orders for Child Support
and/or Alimony.” Therefore, this rule
can be removed from the CFR.

DATES: This rule is effective on April 16,
2018.

FOR FURTHER INFORMATION CONTACT: CDR
Amanda Myers, 703—-697-1311.

SUPPLEMENTARY INFORMATION: It has been
determined that publication of this CFR
part removal for public comment is
impracticable, unnecessary, and
contrary to public interest since it is
based on removing a duplicative CFR
part.

Both 5 CFR part 581 and 32 CFR part
734 derive their authority from 42
U.S.C. 659, and 5 CFR part 581

encompasses entirely the language
found in 32 CFR part 734. Furthermore,
5 CFR part 581 is a more thorough
regulation; for example, 5 CFR part 581
contains a definitions section and a
provision identifying which moneys are
subject to garnishment.

Garnishment operations and their
underlying processes will remain
unaffected by this regulatory action. In
addition, no requirement for paperwork
or procedures are set forth in 32 CFR
part 734 that are not covered in 5 CFR
part 581.

This rule is not significant under
Executive Order (E.O.) 12866,
“Regulatory Planning and Review,”
therefore, E.O. 13771, “Reducing
Regulation and Controlling Regulatory
Costs” does not apply.

List of Subjects in 32 CFR Part 734

Alimony, Child support, Claims,
Military personnel, Wages.
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PART 734—[REMOVED]

m Accordingly, by the authority of 5

U.S.C. 301, 32 CFR part 734 is removed.
Dated: April 6, 2018.

E.K. Baldini,

Lieutenant Commander, Judge Advocate
General’s Corps, U.S. Navy, Federal Register
Liaison Officer.

[FR Doc. 2018-07759 Filed 4—13-18; 8:45 am]
BILLING CODE 3810-FF-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R06-OAR-2016-0520; EPA-R06—
OAR-2018-0129; FRL-9976-64—Region 6]

Louisiana; Regional Haze State
Implementation Plan; Petition for
Reconsideration

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Notice of action denying
petition for reconsideration.

SUMMARY: The Environmental Protection
Agency (EPA) is providing notice of its
response to a petition for
reconsideration of a rule published in
the Federal Register on December 21,
2017 addressing Clean Air Act regional
haze planning requirements for the State
of Louisiana. The petition, submitted on
February 20, 2018, on behalf of the
Sierra Club and the National Parks
Conservation Association (NPCA) asked
EPA to reconsider its final action which
determined that Louisiana has satisfied
the Clean Air Act’s reasonable progress
and long-term strategy requirements.
EPA has denied the petition by action
signed April 9, 2018, for reasons that
EPA explains in the document denying
the petition.

DATES: Petitions for review must be filed
by June 15, 2018.

ADDRESSES: The EPA has established
dockets for this action under Docket ID
No. EPA-R06—OAR-2016-0520 for non-
electric generating units and Docket ID
No. EPA-R06—OAR-2017-0129 for
electric generating units (EGUs). All
documents in the dockets are listed on
the http://www.regulations.gov website.
Although listed in the index, some
information is not publicly available,
e.g., Confidential Business Information
or other information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
is not placed on the internet and will be
publicly available only in hard copy
form. Publicly available docket
materials are available either

electronically through http://
www.regulations.gov or in hard copy at
the EPA Region 6, 1445 Ross Avenue,
Suite 700, Dallas, Texas 75202—2733.
FOR FURTHER INFORMATION CONTACT:
Jennifer Huser, huser.jennifer@epa.gov,
214-665-7347 or Adaobi Nwankwo,
nwankwo.adaobi@epa.gov, 214—665—
8197.

SUPPLEMENTARY INFORMATION: This
action pertains to facilities in Louisiana,
and is not based on a determination of
nationwide scope or effect. Thus, under
section 307(b)(1) of the Clean Air Act,
any petitions for review of EPA’s action
denying the Sierra Club and the NPCA
petition for reconsideration must be
filed in the Court of Appeals for the
Fifth Circuit on or before June 15, 2018.

Dated: April 9, 2018.
Anne Idsal,
Regional Administrator, Region 6.
[FR Doc. 2018-07799 Filed 4-13-18; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[EPA-HQ-OPP-2016-0573; FRL—9975-07]
Tetraconazole; Pesticide Tolerances

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation establishes
tolerances for residues of tetraconazole
in or on multiple commodities which
are identified and discussed later in this
document. Isagro S.p.A (d/b/a Isagro
USA, Inc.) requested these tolerances
under the Federal Food, Drug, and
Cosmetic Act (FFDCA).

DATES: This regulation is effective April
16, 2018. Objections and requests for
hearings must be received on or before
June 15, 2018, and must be filed in
accordance with the instructions
provided in 40 CFR part 178 (see also
Unit I.C. of the SUPPLEMENTARY
INFORMATION).

ADDRESSES: The docket for this action,
identified by docket identification (ID)
number EPA-HQ-OPP-2016—-0573, is
available at http://www.regulations.gov
or at the Office of Pesticide Programs
Regulatory Public Docket (OPP Docket)
in the Environmental Protection Agency
Docket Center (EPA/DC), West William
Jefferson Clinton Bldg., Rm. 3334, 1301
Constitution Ave. NW, Washington, DC
20460-0001. The Public Reading Room
is open from 8:30 a.m. to 4:30 p.m.,
Monday through Friday, excluding legal

holidays. The telephone number for the
Public Reading Room is (202) 566—1744,
and the telephone number for the OPP
Docket is (703) 305-5805. Please review
the visitor instructions and additional
information about the docket available
at http://www.epa.gov/dockets.

FOR FURTHER INFORMATION CONTACT:
Michael Goodis, Registration Division
(7505P), Office of Pesticide Programs,
Environmental Protection Agency, 1200
Pennsylvania Ave. NW, Washington, DC
20460-0001; main telephone number:
(703) 305—-7090; email address:
RDFRNotices@epa.gov.

SUPPLEMENTARY INFORMATION:
I. General Information
A. Does this action apply to me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. The following
list of North American Industrial
Classification System (NAICS) codes is
not intended to be exhaustive, but rather
provides a guide to help readers
determine whether this document
applies to them. Potentially affected
entities may include:

e Crop production (NAICS code 111).

¢ Animal production (NAICS code
112).

¢ Food manufacturing (NAICS code
311).

¢ Pesticide manufacturing (NAICS
code 32532).

B. How can I get electronic access to
other related information?

You may access a frequently updated
electronic version of EPA’s tolerance
regulations at 40 CFR part 180 through
the Government Printing Office’s e-CFR
site at http://www.ecfr.gov/cgi-bin/text-
idx?&c=ecfr&tpl=/ecfrbrowse/Title40/
40tab_02.tpl.

C. How can I file an objection or hearing
request?

Under FFDCA section 408(g), 21
U.S.C. 346a, any person may file an
objection to any aspect of this regulation
and may also request a hearing on those
objections. You must file your objection
or request a hearing on this regulation
in accordance with the instructions
provided in 40 CFR part 178. To ensure
proper receipt by EPA, you must
identify docket ID number EPA-HQ-
OPP-2016-0573 in the subject line on
the first page of your submission. All
objections and requests for a hearing
must be in writing, and must be
received by the Hearing Clerk on or
before June 15, 2018. Addresses for mail
and hand delivery of objections and
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hearing requests are provided in 40 CFR
178.25(b).

In addition to filing an objection or
hearing request with the Hearing Clerk
as described in 40 CFR part 178, please
submit a copy of the filing (excluding
any Confidential Business Information
(CBI)) for inclusion in the public docket.
Information not marked confidential
pursuant to 40 CFR part 2 may be
disclosed publicly by EPA without prior
notice. Submit the non-CBI copy of your
objection or hearing request, identified
by docket ID number EPA-HQ-OPP-
2016—0573, by one of the following
methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the online
instructions for submitting comments.
Do not submit electronically any
information you consider to be CBI or
other information whose disclosure is
restricted by statute.

¢ Mail: OPP Docket, Environmental
Protection Agency Docket Center (EPA/
DC), (28221T), 1200 Pennsylvania Ave.
NW, Washington, DC 20460-0001.

e Hand Delivery: To make special
arrangements for hand delivery or
delivery of boxed information, please
follow the instructions at http://
www.epa.gov/dockets/contacts.html.

Additional instructions on
commenting or visiting the docket,
along with more information about
dockets generally, is available at http://
www.epa.gov/dockets.

II. Summary of Petitioned-for Tolerance

In the Federal Register of December
20, 2016 (81 FR 92758) (FRL-9956-04),
EPA issued a document pursuant to
FFDCA section 408(d)(3), 21 U.S.C.
346a(d)(3), announcing the filing of a
pesticide petition (PP 6F8507) by Isagro
S.p.A (d/b/a Isagro USA, Inc.), 430
Davis Drive, Suite 240, Morrisville, NC
27560. The petition requested that 40
CFR 180.557 be amended by
establishing tolerances for residues of
the fungicide tetraconazole, 1-[2-(2,4-
dichlorophenyl)-3-(1,1,2,2-
tetrafluoroethoxy)propyll-1H-1,2,4-
triazole, in or on barley at 0.3 parts per
million (ppm); crop group 16, forage,
fodder, and straw of cereal grains group
(except corn) at 8.0 ppm; dried shelled
pea and bean (except soybean) subgroup
6C, hay at 8.0 ppm; dried shelled pea
and bean (except soybean) subgroup 6C,
seed at 0.15 ppm; dried shelled pea and
bean (except soybean) subgroup 6C,
vine at 2.0 ppm; rapeseed crop subgroup
20A at 0.9 ppm; and wheat at 0.1 ppm.
That document referenced a summary of
the petition prepared by Isagro S.p.A (d/
b/a Isagro USA, Inc., the registrant,
which is available in the docket, http://
www.regulations.gov. There were no

comments received in response to the
notice of filing.

Based upon review of the data
supporting the petition, EPA is
establishing tolerances that vary slightly
from what the petitioner requested. The
reason for these changes are explained
in Unit IV.C.

III. Aggregate Risk Assessment and
Determination of Safety

Section 408(b)(2)(A)(i) of FFDCA
allows EPA to establish a tolerance (the
legal limit for a pesticide chemical
residue in or on a food) only if EPA
determines that the tolerance is “‘safe.”
Section 408(b)(2)(A)(ii) of FFDCA
defines “safe” to mean that “there is a
reasonable certainty that no harm will
result from aggregate exposure to the
pesticide chemical residue, including
all anticipated dietary exposures and all
other exposures for which there is
reliable information.” This includes
exposure through drinking water and in
residential settings, but does not include
occupational exposure. Section
408(b)(2)(C) of FFDCA requires EPA to
give special consideration to exposure
of infants and children to the pesticide
chemical residue in establishing a
tolerance and to “‘ensure that there is a
reasonable certainty that no harm will
result to infants and children from
aggregate exposure to the pesticide
chemical residue. . . .”

Consistent with FFDCA section
408(b)(2)(D), and the factors specified in
FFDCA section 408(b)(2)(D), EPA has
reviewed the available scientific data
and other relevant information in
support of this action. EPA has
sufficient data to assess the hazards of
and to make a determination on
aggregate exposure for tetraconazole
including exposure resulting from the
tolerances established by this action.
EPA’s assessment of exposures and risks
associated with tetraconazole follows.

A. Toxicological Profile

EPA has evaluated the available
toxicity data and considered its validity,
completeness, and reliability as well as
the relationship of the results of the
studies to human risk. EPA has also
considered available information
concerning the variability of the
sensitivities of major identifiable
subgroups of consumers, including
infants and children.

The liver and kidney are the primary
target organs of tetraconazole in all
species in oral toxicity studies of
subchronic and chronic durations.
Following long-term oral exposure,
tetraconazole caused liver tumors in
mice in both sexes. In the acute
neurotoxicity study, loss of motor

activity in both sexes, and clinical signs
including hunched posture, decreased
defecation, and/or red or yellow
material on various body surfaces were
observed in females. There was no
evidence of immunotoxicity or
neurotoxicity following subchronic
exposure. There were no systemic
effects observed in the 21-day dermal
toxicity study up to the highest dose
tested. Tetraconazole did not show
evidence of mutagenicity in in vitro or
in vivo studies.

Oral rat and rabbit prenatal
developmental studies showed no
evidence for increased quantitative
susceptibility in utero. Developmental
effects (increased incidences of
supernumerary ribs, and hydroureter
and hydronephrosis) were seen in the
presence of maternal effects in rats
(decreased body weight gain, and food
consumption and increased water
intake, and increased liver and kidney
weights), while no developmental
effects were seen in rabbits. A 2-
generation rat reproduction study also
revealed no evidence for increased
quantitative susceptibility in offspring.
Decreased litter and mean pup weights
and increased liver weights were noted
in offspring at a dose higher than that
which caused mortality in adult
females. Effects in parental animals that
survived the duration of the study were
consistent with other studies in the
database. In contrast to the oral studies
where the most sensitive effects were in
the liver and kidney, inhalation
exposure of tetraconazole to rats
resulted in portal-of-entry effects,
including squamous cell metaplasia of
the laryngeal mucous, mono-nuclear
cell infiltration, goblet cell hyperplasia,
hypertrophy of the nasal cavity and
nasopharyngeal duct, and follicular
hypertrophy of the thyroid in males. At
the highest concentration tested, there
were treatment-related increases in
absolute lung weights in both sexes.

Although liver tumors were observed
in mice in both sexes in a mouse
carcinogenicity study, the agency has
classified tetraconazole as ‘“Not likely to
be carcinogenic to humans at levels that
do not cause increased cell proliferation
in the liver.” This classification is
supported by an in vivo cancer mode-of-
action study in mice, demonstrating that
cancer risk is linked to increased cell
proliferation in the liver. Because the
current reference dose (RfD) of 0.0073
mg/kg/day is below the level at which
increased cell proliferation occurs in the
liver, it would be protective of any liver
effects caused by tetraconazole in the
mouse carcinogenicity or MoA studies
at higher doses. Quantification of
carcinogenic potential is not required.
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Tetraconazole was categorized as
having low acute toxicity via the oral,
dermal, and inhalation routes (Toxicity
Categories ITI-1V). It is not a dermal
irritant or a dermal sensitizer. It is
considered a slight eye irritant.

Specific information on the studies
received and the nature of the adverse
effects caused by tetraconazole as well
as the no-observed-adverse-effect-level
(NOAEL) and the lowest-observed-
adverse-effect-level (LOAEL) from the
toxicity studies can be found at http://
www.regulations.gov in document
“Human Health Risk Assessment for the
Section 3 Registration for Application to
add Crop Group 6C, Dried Shelled Pea
and Bean (except Soybean) Subgroup,
Barley, Canola, Wheat, and Crop Group
16, Forage Fodder, and Straw of Cereal
Grains Group (except corn)” in docket
ID number EPA-HQ-OPP-2016-0573.

B. Toxicological Points of Departure/
Levels of Concern

Once a pesticide’s toxicological
profile is determined, EPA identifies
toxicological points of departure (POD)
and levels of concern to use in
evaluating the risk posed by human
exposure to the pesticide. For hazards
that have a threshold below which there
is no appreciable risk, the toxicological
POD is used as the basis for derivation
of reference values for risk assessment.
PODs are developed based on a careful
analysis of the doses in each
toxicological study to determine the
dose at which no adverse effects are
observed (the NOAEL) and the lowest
dose at which adverse effects of concern
are identified (the LOAEL). Uncertainty/
safety factors are used in conjunction
with the POD to calculate a safe
exposure level—generally referred to as
a population-adjusted dose (PAD) or a
reference dose (RfD)—and a safe margin
of exposure (MOE). For non-threshold
risks, the Agency assumes that any
amount of exposure will lead to some
degree of risk. Thus, the Agency
estimates risk in terms of the probability
of an occurrence of the adverse effect
expected in a lifetime. For more
information on the general principles
EPA uses in risk characterization and a
complete description of the risk
assessment process, see http://
www.epa.gov/pesticides/factsheets/
riskassess.htm.

A summary of the toxicological
endpoints for tetraconazole used for
human risk assessment is discussed in
Unit B of the final rule published in the
Federal Register of January 10, 2017 (82
FR 2900) (FRL-9955-74).

C. Exposure Assessment

1. Dietary exposure from food and
feed uses. In evaluating dietary
exposure to tetraconazole, EPA
considered exposure under the
petitioned-for tolerances as well as all
existing tetraconazole tolerances in 40
CFR 180.557. EPA assessed dietary
exposures from tetraconazole in food as
follows:

i. Acute exposure. Quantitative acute
dietary exposure and risk assessments
are performed for a food-use pesticide,
if a toxicological study has indicated the
possibility of an effect of concern
occurring as a result of a 1-day or single
exposure.

Such effects were identified for
tetraconazole. In estimating acute
dietary exposure, EPA used food
consumption information from the
2003-2008 United States Department of
Agriculture (USDA) National Health and
Nutrition Examination Survey, What We
Eat in America, NHANES/WWEIA). As
to residue levels in food, EPA used
tolerance-level residues and 100 percent
crop treated (PCT) estimates.

ii. Chronic exposure. In conducting
the chronic dietary exposure assessment
EPA used the food consumption data
from the USDA NHANES/WWEIA
(2003—2008). As to residue levels in
food, EPA utilized residue data from
field trials and feeding studies to obtain
average residues and assumed the PCT
estimates provided in Unit III.C.1.iv.
Empirically derived processing factors
were used in these assessments when
available.

iii. Cancer. Based on the data
summarized in Unit II.A., EPA has
concluded that tetraconazole has been
classified as “Not likely to be
carcinogenic to humans at levels that do
not cause increased cell proliferation in
the liver.” Therefore, a dietary exposure
assessment for the purpose of assessing
cancer risk is unnecessary.

iv. Anticipated residue and percent
crop treated (PCT) information. Section
408(b)(2)(E) of FFDCA authorizes EPA
to use available data and information on
the anticipated residue levels of
pesticide residues in food and the actual
levels of pesticide residues that have
been measured in food. If EPA relies on
such information, EPA must require
pursuant to FFDCA section 408(f)(1)
that data be provided 5 years after the
tolerance is established, modified, or
left in effect, demonstrating that the
levels in food are not above the levels
anticipated. For the present action, EPA
will issue such data call-ins as are
required by FFDCA section 408(b)(2)(E)
and authorized under FFDCA section
408(f)(1). Data will be required to be

submitted no later than 5 years from the
date of issuance of these tolerances.

Section 408(b)(2)(F) of FFDCA states
that the Agency may use data on the
actual percent of food treated for
assessing chronic dietary risk only if:

e Condition a: The data used are
reliable and provide a valid basis to
show what percentage of the food
derived from such crop is likely to
contain the pesticide residue.

e Condition b: The exposure estimate
does not underestimate exposure for any
significant subpopulation group.

¢ Condition c: Data are available on
pesticide use and food consumption in
a particular area, the exposure estimate
does not understate exposure for the
population in such area.

In addition, the Agency must provide
for periodic evaluation of any estimates
used. To provide for the periodic
evaluation of the estimate of PCT as
required by FFDCA section 408(b)(2)(F),
EPA may require registrants to submit
data on PCT.

For the chronic dietary exposure
assessment, the Agency used the
following PCT estimates for existing
uses as follows: Corn, 1%; grapes, 5%;
peanuts, 1%; strawberries, 2.5%; sugar
beet, 25%; and soybean, 2.5%.

In most cases, EPA uses available data
from United States Department of
Agriculture/National Agricultural
Statistics Service (USDA/NASS),
proprietary market surveys, and the
National Pesticide Use Database for the
chemical/crop combination for the most
recent 6—7 years. EPA uses an average
PCT for chronic dietary risk analysis.
The average PCT figure for each existing
use is derived by combining available
public and private market survey data
for that use, averaging across all
observations, and rounding to the
nearest 5%, except for those situations
in which the average PCT is less than
2.5% or 1%. In those cases, the Agency
uses 2.5% or 1%, respectively, as the
average PCT. EPA uses a maximum PCT
for acute dietary risk analysis. The
maximum PCT figure is the highest
observed maximum value reported
within the recent 6 years of available
public and private market survey data
for the existing use and rounded up to
the nearest multiple of 5%, unless the
maximum PCT value is estimated at less
than 2.5%, in which case the Agency
uses 2.5% as the maximum PCT value
in the analysis.

The Agency believes that the three
conditions discussed in Unit III.C.1.iv.
have been met. With respect to
Condition a, PCT estimates are derived
from Federal and private market survey
data, which are reliable and have a valid
basis. The Agency is reasonably certain
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that the percentage of the food treated
is not likely to be an underestimation.
As to Conditions b and c, regional
consumption information and
consumption information for significant
subpopulations is taken into account
through EPA’s computer-based model
for evaluating the exposure of
significant subpopulations including
several regional groups. Use of this
consumption information in EPA’s risk
assessment process ensures that EPA’s
exposure estimate does not understate
exposure for any significant
subpopulation group and allows the
Agency to be reasonably certain that no
regional population is exposed to
residue levels higher than those
estimated by the Agency. Other than the
data available through national food
consumption surveys, EPA does not
have available reliable information on
the regional consumption of food to
which tetraconazole may be applied in
a particular area.

2. Dietary exposure from drinking
water. The Agency used screening-level
water exposure models in the dietary
exposure analysis and risk assessment
for tetraconazole in drinking water.
These simulation models take into
account data on the physical, chemical,
and fate/transport characteristics of
tetraconazole. Further information
regarding EPA drinking water models
used in pesticide exposure assessment
can be found at http://www.epa.gov/
oppefed1/models/water/index.htm.

Based on the Pesticide Root Zone
Model/Exposure Analysis Modeling
System (PRZM/EXAMS) and Pesticide
Root Zone Model Ground Water (PRZM
GW), the estimated drinking water
concentrations (EDWCs) of
tetraconazole for acute exposures are
estimated to be 11 parts per billion
(ppb) for surface water and 120 ppb for
ground water. The estimated EDWCs of
tetraconazole for chronic exposures for
non-cancer assessments are estimated to
be 5.5 ppb for surface water and 118
ppb for ground water.

Modeled estimates of drinking water
concentrations were directly entered
into the dietary exposure model. For
acute dietary risk assessment, the water
concentration value of 120 ppb was
used to assess the contribution to
drinking water. For chronic dietary risk
assessment, the water concentration of
value 118 ppb was used to assess the
contribution to drinking water.

3. From non-dietary exposure. The
term ‘‘residential exposure” is used in
this document to refer to non-
occupational, non-dietary exposure
(e.g., for lawn and garden pest control,
indoor pest control, termiticides, and
flea and tick control on pets).

Tetraconazole is not registered for any
specific use patterns that would result
in residential exposure.

4. Cumulative effects from substances
with a common mechanism of toxicity.
Section 408(b)(2)(D)(v) of FFDCA
requires that, when considering whether
to establish, modify, or revoke a
tolerance, the Agency consider
““available information’” concerning the
cumulative effects of a particular
pesticide’s residues and “other
substances that have a common
mechanism of toxicity.”

Tetraconazole is a member of the
triazole-containing class of pesticides.
Although conazoles act similarly in
plants (fungi) by inhibiting ergosterol
biosynthesis, there is not necessarily a
relationship between their pesticidal
activity and their mechanism of toxicity
in mammals. Structural similarities do
not constitute a common mechanism of
toxicity. Evidence is needed to establish
that the chemicals operate by the same,
or essentially the same, sequence of
major biochemical events. In conazoles,
however, a variable pattern of
toxicological responses is found; some
are hepatotoxic and hepatocarcinogenic
in mice. Some induce thyroid tumors in
rats. Some induce developmental,
reproductive, and neurological effects in
rodents. Furthermore, the conazoles
produce a diverse range of biochemical
events including altered cholesterol
levels, stress responses, and altered
DNA methylation. It is not clearly
understood whether these biochemical
events are directly connected to their
toxicological outcomes. Thus, there is
currently no evidence to indicate that
conazoles share common mechanisms of
toxicity and EPA is not following a
cumulative risk approach based on a
common mechanism of toxicity for the
conazoles. For information regarding
EPA’s procedures for cumulating effects
from substances found to have a
common mechanism of toxicity, see
EPA’s website at http://www.epa.gov/
pesticide-science-and-assessing-
pesticide-risks/cumulative-assessment-
risk-pesticides.

Tetraconazole, as a triazole-derived
pesticide, is one of a class of
compounds that can form the common
metabolite 1,2,4-triazole and two
triazole conjugates (triazolylalanine and
triazolylacetic acid). To support existing
tolerances and to establish new
tolerances for triazole-derivative
pesticides, including tetraconazole, EPA
conducted a human health risk
assessment for exposure to 1,2,4-
triazole, triazolylalanine, and
triazolylacetic acid resulting from the
use of all current and pending uses of
any triazole-derived fungicide. The risk

assessment is a highly conservative,
screening-level evaluation of hazards
associated with common metabolites
(e.g., use of a maximum combination of
uncertainty factors) and potential
dietary and non-dietary exposures (i.e.,
high end estimates of both dietary and
nondietary exposures). In addition to
the 10X interspecies factor and the 10X
intraspecies factor, the Agency retained
a 3X for the LOAEL to NOAEL safety
factor when the reproduction study was
used. In addition, the Agency retained
a 10X for the lack of studies including
a developmental neurotoxicity (DNT)
study. The assessment includes
evaluations of risks for various
subgroups, including those comprised
of infants and children. The Agency’s
complete risk assessment is found in the
propiconazole reregistration docket at
http://www.regulations.gov/, Docket
Identification (ID) Number EPA-HQ-
OPP-2005-0497.

An updated dietary exposure and risk
analysis for the common triazole
metabolites 1,2,4-triazole (T),
triazolylalanine (TA), triazolylacetic
acid (TAA), and triazolylpyruvic acid
(TP) was completed on July 18, 2017, in
association with registration requests for
tetraconazole and difenoconazole
fungicides. The requested new uses of
tetraconazole did not significantly
change the dietary exposure estimates
for free triazole or conjugated triazoles.
Therefore, an updated dietary exposure
analysis was not conducted. The July
18, 2017 update for triazoles may be
found in docket ID number EPA-HQ-
OPP-2016-0573.

D. Safety Factor for Infants and
Children

1. In general. Section 408(b)(2)(C) of
FFDCA provides that EPA shall apply
an additional tenfold (10X) margin of
safety for infants and children in the
case of threshold effects to account for
prenatal and postnatal toxicity and the
completeness of the database on toxicity
and exposure unless EPA determines
based on reliable data that a different
margin of safety will be safe for infants
and children. This additional margin of
safety is commonly referred to as the
FQPA Safety Factor (SF). In applying
this provision, EPA either retains the
default value of 10X, or uses a different
additional safety factor when reliable
data available to EPA support the choice
of a different factor.

2. Prenatal and postnatal sensitivity.
There are no residual uncertainties for
pre- and post-natal toxicity. There was
no evidence of increased quantitative
susceptibility of rat or rabbit fetuses
following in utero exposures to
tetraconazole. However, there was
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evidence of increased qualitative
susceptibility of fetuses in the rat
prenatal developmental toxicity study
where there were increased incidences
of supernumerary ribs, and hydroureter
and hydronephrosis were seen in
fetuses at the same dose that caused
maternal toxicity (decreased body
weight gain, and food consumption and
increased water intake, and increased
liver and kidney weights). In addition,
there was also no evidence of increased
quantitative or qualitative susceptibility
to offspring in the 2-generation
reproduction study.

3. Conclusion. EPA has determined
that reliable data show the safety of
infants and children would be
adequately protected if the FQPA SF
were reduced to 1X. That decision is
based on the following findings:

i. The toxicity database for
tetraconazole is complete.

ii. Although there were effects
indicative of neurotoxicity in the acute
neurotoxicity study in rats, there were
no such effects noted in the subchronic
neurotoxicity study or any other studies
in the database. The fact that a clear
NOAEL was established for the
neurotoxicity effects observed and the
selected endpoints are protective of
those effects, which were observed at
doses 2- to 100-fold higher than the
most sensitive effects in the database
(liver and kidney). Therefore, there is no
need for a developmental neurotoxicity
study or additional uncertainty factors
(UFs) to account for neurotoxicity.

iii. As discussed in Unit II1.D.2., there
is no evidence that tetraconazole results
in increased quantitative susceptibility
in in utero rats or rabbits in the prenatal
developmental studies or in young rats
in the 2-generation reproduction study.
There is evidence of increased
qualitative susceptibility to fetuses in
the rat prenatal developmental toxicity
study (increased incidences of
supernumerary ribs, and hydroureter
and hydronephrosis). The level of
concern (LOC) is low because: (1) The
fetal effects were seen at the same dose
as the maternal effects; (2) a clear
NOAEL was established; (3) the
developmental NOAEL from a study in
rats is being used as the POD for the
acute dietary endpoint (females 13—49
years of age) and are protected for; and
(4) there were no developmental effects
in the rabbit study. There is also no
evidence of increased quantitative or
qualitative susceptibility to offspring in
the 2-generation reproduction study.

iv. There are no residual uncertainties
identified in the exposure databases.
The acute dietary food exposure
assessments were performed based on
100 PCT, tolerance-level residues, and

modeled water estimates. Therefore, the
acute analysis is highly conservative.
The chronic dietary exposure analysis
utilized modeled drinking water
estimates, empirical processing factors,
average field trial residues, average
residues from the feeding studies, PCT,
and modeled drinking water estimates.
Therefore, the chronic risk estimates
provided in this document are unlikely
to underestimate the risks posed by
tetraconazole. EPA made conservative
(protective) assumptions in the ground
and surface water modeling used to
assess exposure to tetraconazole in
drinking water. These assessments will
not underestimate the exposure and
risks posed by tetraconazole.

E. Aggregate Risks and Determination of
Safety

EPA determines whether acute and
chronic dietary pesticide exposures are
safe by comparing aggregate exposure
estimates to the acute PAD (aPAD) and
chronic PAD (cPAD). For linear cancer
risks, EPA calculates the lifetime
probability of acquiring cancer given the
estimated aggregate exposure. Short-,
intermediate-, and chronic-term risks
are evaluated by comparing the
estimated aggregate food, water, and
residential exposure to the appropriate
PODs to ensure that an adequate MOE
exists.

1. Acute risk. Using the exposure
assumptions discussed in this unit for
acute exposure, the acute dietary
exposure from food and water to
tetraconazole will occupy 4.8% of the
aPAD for all infants (<1 year old), the
population group receiving the greatest
exposure.

2. Chronic risk. Using the exposure
assumptions described in this unit for
chronic exposure, EPA has concluded
that chronic exposure to tetraconazole
from food and water will utilize 91% of
the cPAD for all infants (<1 year old),
the population group receiving the
greatest exposure. There are no
residential uses for tetraconazole.

3. Short-term risk. Short-term
aggregate exposure takes into account
short-term residential exposure plus
chronic exposure to food and water
(considered to be a background
exposure level). A short-term adverse
effect was identified; however,
tetraconazole is not registered for any
use patterns that would result in short-
term residential exposure. Short-term
risk is assessed based on short-term
residential exposure plus chronic
dietary exposure. Because there is no
short-term residential exposure and
chronic dietary exposure has already
been assessed under the appropriately
protective cPAD (which is at least as

protective as the POD used to assess
short-term risk), no further assessment
of short-term risk is necessary, and EPA
relies on the chronic dietary risk
assessment for evaluating short-term
risk for tetraconazole.

4. Intermediate-term risk.
Intermediate-term aggregate exposure
takes into account intermediate-term
residential exposure plus chronic
exposure to food and water (considered
to be a background exposure level). An
intermediate-term adverse effect was
identified; however, tetraconazole is not
registered for any use patterns that
would result in intermediate-term
residential exposure. Intermediate-term
risk is assessed based on intermediate-
term residential exposure plus chronic
dietary exposure. Because there is no
intermediate-term residential exposure
and chronic dietary exposure has
already been assessed under the
appropriately protective cPAD (which is
at least as protective as the POD used to
assess intermediate-term risk), no
further assessment of intermediate-term
risk is necessary, and EPA relies on the
chronic dietary risk assessment for
evaluating intermediate-term risk for
tetraconazole.

5. Aggregate cancer risk for U.S.
population. As discussed in Unit IIL.A.,
EPA has concluded that tetraconazole is
“Not likely to be carcinogenic to
humans at levels that do not cause
increased cell proliferation in the liver.”
Because the chronic endpoint is
protective of cell proliferation in the
liver, there is not likely to be a cancer
risk from exposure to tetraconazole.

6. Determination of safety. Based on
these risk assessments, EPA concludes
that there is a reasonable certainty that
no harm will result to the general
population, or to infants and children
from aggregate exposure to tetraconazole
residues.

IV. Other Considerations
A. Analytical Enforcement Methodology

Adequate analytical methods are
available to enforce the established/
recommended tetraconazole plant and
livestock tolerances (D280006, W.
Donovan, 10-Jan-2002, D267481, 12-Oct-
2000; D278236, W. Donovan, 22-Oct-
2001). Isagro has also submitted
adequate method validation and
independent laboratory validation (ILV)
data that indicates that the QuEChERS
multi-residue method L00.00-115
(48135104.der) is capable of quantifying
tetraconazole residues in/on a variety of
fruit, cereal grain, root, oilseed, and
livestock commodities.

The method may be requested from:
Chief, Analytical Chemistry Branch,



Federal Register/Vol.

83, No. 73/Monday, April 16, 2018/Rules and Regulations

16205

Environmental Science Center, 701
Mapes Rd., Ft. Meade, MD 20755-5350;
telephone number: (410) 305-2905;
email address: residuemethods@
epa.gov.

B. International Residue Limits

In making its tolerance decisions, EPA
seeks to harmonize U.S. tolerances with
international standards whenever
possible, consistent with U.S. food
safety standards and agricultural
practices. EPA considers the
international maximum residue limits
(MRLs) established by the Codex
Alimentarius Commission (Codex), as
required by FFDCA section 408(b)(4).
The Codex Alimentarius is a joint
United Nations Food and Agriculture
Organization/World Health
Organization food standards program,
and it is recognized as an international
food safety standards-setting
organization in trade agreements to
which the United States is a party. EPA
may establish a tolerance that is
different from a Codex MRL; however,
FFDCA section 408(b)(4) requires that
EPA explain the reasons for departing
from the Codex level.

The Codex has not established MRLs
for tetraconazole.

C. Revisions to Petitioned-for Tolerances

Some of the terminology the
petitioner used to describe requested
tolerances is not the standard
terminology the Agency uses for
establishing tolerances. Tolerances
requested for “‘dried shelled pea and
bean (except soybean) subgroup 6C”
and “crop group 16, forage, fodder, and
straw of cereal grains group” are being
issued for “pea and bean, dried shelled,
except soybean, subgroup 6C”’ and
“grain, cereal, forage, fodder, and straw,
group 167, respectively. The subgroup
6C includes all edible pods and the
dried and succulent seed forms of the
commodities in the subgroup; the
Agency does not specifically used the
term “seed” in the naming of this
subgroup, consistent with its food and
feed commodity vocabulary. The
petitioner also requested tolerances for
hay and vine commodities in subgroup
6C. Hay and vine are plant parts of
legume vegetables, which are covered
under crop subgroup 7A. Therefore, the
Agency is establishing this requested
tolerance as ‘“‘vegetable, foliage of
legume, except soybean, subgroup 7A”.

Additionally, the Agency has
determined that some of the field trials
were replicates, which lead to the
agency recommending for different
tolerance levels than that proposed. EPA
added significant figures for the

tolerance values to be consistent with its
practice.

Although the petitioner requested
tolerances for residues of tetraconazole
in or on commodities in group 16 except
corn, the tolerances for corn, field,
forage and corn, field, stover as well as
corn, pop, stover are superseded by the
new group 16 tolerances. Based on
cereal grain processing data, which
indicate that tetraconazole residues
concentrate in the processed
commodities of barley and wheat, the
Agency is establishing tolerances for
residues in or on the flour and bran
commodities of barley and the flour,
bran, and germ commodities of wheat.
In addition, because residue data
indicate that there will be increased
residues in aspirated grain fractions as
a result of the use of tetraconazole on
cereal grains, the Agency is modifying
the existing tolerance for aspirated grain
fractions, in accordance with the
provisions at 40 CFR 180.40(f)(1)(i)(B).

Finally, because the established
tolerances will increase the ruminant
dietary burdens, the Agency is
increasing existing milk and meat
tolerance levels as well, pursuant to 40
CFR 180.6(b).

V. Conclusion

Therefore, tolerances are established
for residues of tetraconazole, 1-[2-(2,4-
dichlorophenyl)-3-(1,1,2,2-
tetrafluoroethoxy)propyll-1H-1,2,4-
triazole, in or on pea and bean, dried
shelled (except soybean) subgroup 6C at
0.09 ppm; vegetable, foliage of legume
(except soybeans) subgroup 7A at 8.0
ppm; barley, grain at 0.30 ppm;
rapeseed subgroup 20A at 0.90 ppm;
wheat, grain at 0.05 ppm; wheat, germ
at 0.50 ppm; grain, cereal, forage,
fodder, and straw, group 16 at 7.0 ppm;
barley, bran at 1.0 ppm; barley, flour at
0.50 ppm; wheat, bran at 0.15 ppm;
wheat, flour at 0.08 ppm. In addition,
EPA is revising existing tolerances for
grain, aspirated fractions to 4.0 ppm;
milk to 0.06 ppm; cattle, meat to 0.02
pPpm; goat, meat to 0.02 ppm; horse,
meat to 0.02 ppm; and sheep, meat to
0.02 ppm. Additionally, the existing
tolerances for corn, field, forage; corn,
field, stover; and corn, pop, stover are
being removed since they are
superseded by this action.

VI. Statutory and Executive Order
Reviews

This action establishes tolerances
under FFDCA section 408(d) in
response to a petition submitted to the
Agency. The Office of Management and
Budget (OMB) has exempted these types
of actions from review under Executive
Order 12866, entitled “Regulatory

Planning and Review” (58 FR 51735,
October 4, 1993). Because this action
has been exempted from review under
Executive Order 12866, this action is
not subject to Executive Order 13211,
entitled ““Actions Concerning
Regulations That Significantly Affect
Energy Supply, Distribution, or Use” (66
FR 28355, May 22, 2001); Executive
Order 13045, entitled ‘“Protection of
Children from Environmental Health
Risks and Safety Risks” (62 FR 19885,
April 23, 1997); or Executive Order
13771, entitled ‘“Reducing Regulations
and Controlling Regulatory Costs” (82
FR 9339, February 3, 2017). This action
does not contain any information
collections subject to OMB approval
under the Paperwork Reduction Act
(PRA) (44 U.S.C. 3501 et seq.), nor does
it require any special considerations
under Executive Order 12898, entitled
“Federal Actions to Address
Environmental Justice in Minority
Populations and Low-Income
Populations” (59 FR 7629, February 16,
1994).

Since tolerances and exemptions that
are established on the basis of a petition
under FFDCA section 408(d), such as
the tolerances in this final rule, do not
require the issuance of a proposed rule,
the requirements of the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601 et
seq.), do not apply.

This action directly regulates growers,
food processors, food handlers, and food
retailers, not States or tribes, nor does
this action alter the relationships or
distribution of power and
responsibilities established by Congress
in the preemption provisions of FFDCA
section 408(n)(4). As such, the Agency
has determined that this action will not
have a substantial direct effect on States
or tribal governments, on the
relationship between the national
government and the States or tribal
governments, or on the distribution of
power and responsibilities among the
various levels of government or between
the Federal Government and Indian
tribes. Thus, the Agency has determined
that Executive Order 13132, entitled
“Federalism” (64 FR 43255, August 10,
1999) and Executive Order 13175,
entitled “Consultation and Coordination
with Indian Tribal Governments” (65 FR
67249, November 9, 2000) do not apply
to this action. In addition, this action
does not impose any enforceable duty or
contain any unfunded mandate as
described under Title II of the Unfunded
Mandates Reform Act (UMRA) (2 U.S.C.
1501 et seq.).

This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section
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12(d) of the National Technology
Transfer and Advancement Act
(NTTAA) (15 U.S.C. 272 note).

VII. Congressional Review Act

Pursuant to the Congressional Review
Act (5 U.S.C. 801 et seq.), EPA will
submit a report containing this rule and
other required information to the U.S.
Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of the rule in the Federal
Register. This action is not a “‘major
rule” as defined by 5 U.S.C. 804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: April 4, 2018.
Donna Davis,
Acting Director, Registration Division, Office
of Pesticide Program.

Therefore, 40 CFR chapter I is
amended as follows:

PART 180—[AMENDED]

m 1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346a and 371.

m 2.In §180.557; in the table to
paragraph (a):
m a. Remove the entry for ““Aspirated
grain fractions”’;
m b. Add alphabetically entries for
“Barley, bran”; “Barley, flour”; and
“Barley, grain”;
m c. Revise the entry for “Cattle, meat”;
m d. Remove the entries for ‘“‘Corn, field,
forage”; “Corn, field, stover”; and
“Corn, pop, stover”;
m e. Add alphabetically entries for
“Grain, aspirated fractions”; ““Grain,
cereal, forage, fodder, and straw, group
167
m f. Revise the entries for “Goat, meat’;
“Horse, meat”; “Milk”;
m g. Add alphabetically entries for ‘“Pea
and bean, dried shelled (except
soybean) subgroup 6C”’; ‘“Rapeseed
subgroup 20A”;
m h. Revise the entry for “Sheep, meat”’;
and
m i. Add alphabetically entries for
“Vegetable, foliage of legume (except
soybeans) subgroup 7A”; “Wheat,
bran”’; “Wheat, flour”; “Wheat, germ”’;
and ‘“Wheat, grain”.

The additions and revisions read as
follows:

§180.557 Tetraconazole; tolerances for
residues.

(a)* EE

: Parts per
Commodity million

Barley, bran 1.0
Barley, flour 0.50
Barley, grain 0.30
Cattle, meat ........cccoovveeeeeeeennnn, 0.02
Goat, meat ......ccoceeeiieniieeeenn 0.02
Grain, aspirated fractions ......... 4.0
Grain, cereal, forage, fodder,

and straw, group 16 .............. 7.0
Horse, meat .......cceeeveeeeeeenennnn. 0.02
MIlK e 0.06
Pea and bean, dried shelled

(except soybean) subgroup

BC i 0.09
Rapeseed subgroup 20A .......... 0.90
Sheep, meat ......cccoeeeviiiieenn. 0.02
Vegetable, foliage of legume

(except soybeans) subgroup

TA e 8.0
Wheat, bran ........cccceeviveeiiiennn. 0.15
Wheat, flour .......ccccceeecvneeeeeennn. 0.08
Wheat, germ .......cccceevcveeiineenn. 0.50
Wheat, grain .......ccccoceeieenneenn 0.05
* * * * *

[FR Doc. 2018-07888 Filed 4-13-18; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF VETERANS
AFFAIRS

48 CFR Parts 801, 802, 803, 812, 814,
822, and 852

RIN 2900-AP50

Revise and Streamline VA Acquisition
Regulation To Adhere to Federal
Acquisition Regulation Principles
(VAAR Case 2014-V001)

AGENCY: Department of Veterans Affairs.
ACTION: Final rule.

SUMMARY: The Department of Veterans
Affairs (VA) in this final rule amends
six clauses or provisions and removes
one clause which duplicates current
FAR coverage and is not needed,
provides updated policy on variations,
tolerances and exemptions regarding
overtime in contracts providing nursing
home care for veterans, removes an

information collection burden on an
outdated practice of using bid
envelopes; clarifies language regarding
the prohibition of contractors from
making reference in their commercial
advertising, and revises definitions
relating to D&S Committee, Debarring
Official and Suspending Official
currently contained in the VAAR. This
document adopts as a final rule, with
three technical non-substantive changes,
the proposed rule published in the
Federal Register on May 17, 2017.
DATES: This rule is effective on May 16,
2018.

FOR FURTHER INFORMATION CONTACT: Mr.
Ricky Clark, Senior Procurement
Analyst, Procurement Policy and
Warrant Management Services, 003A2A,
425 I Street NW, Washington, DC 20001,
(202) 632—5276. (This is not a toll-free
telephone number.)

SUPPLEMENTARY INFORMATION: On May
17, 2017, VA published a proposed rule
in the Federal Register (82 FR 22635),
which announced VA's intent to amend
regulations for VAAR Case 2014-V001.
In addition to the revisions outlined in
the summary, this final rule also
updates the policy governing improper
business practices and personal
conflicts of interests, and provides the
agency’s procedures on due process
rights and who in VA determines
whether or not a violation of the
Gratuities clause has occurred. The rule
adds clarifying information on sealed
bidding including preparation of
invitations for bids and other general
rules for solicitation of bids. VA
provided a 60-day comment period for
the public to respond to the proposed
rule. The comment period for the
proposed rule ended on July 17, 2017
and VA received no comments. The
proposed rule is being adopted as final,
with three technical non-substantive
changes and minor stylistic and
grammatical edits.

Technical Non-Substantive Changes to
the Proposed Rule

The final rule makes administrative
changes to two of the authorities for the
parts on the recommendation of
counsel, specifically the removal of 38
U.S.C. 501, and the addition of 41
U.S.C. 1702 which addresses overall
direction of procurement policy,
acquisition planning and management
responsibilities of Chief Acquisition
Officers and Senior Procurement
Executives, including implementation
of unique procurement policies,
regulations, and standards of the
agency. 38 U.S.C. 501 is a more general
authority of the Secretary of the
Department of Veterans Affairs to
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prescribe all rules and regulations
which are necessary or appropriate to
carry out the laws administered by the
Department. The Title 41 authority is
the more appropriate authority to cite
when publishing the VA Acquisition
Regulation.

The final rule, in section 802.101, will
remove definitions and titles relating to
D&S Committee, Debarring official, and
Suspending official and replaces them
with two definitions/titles and the
acronyms now in use in the agency:
Suspending and Debarring Official
(SDO) and Suspension and Debarment
Committee (S&D Committee). These
were properly updated via VAAR Class
Deviation issued on June 2, 2017, after
the proposed rule was published for
public comment.

This final rule has Federal Register
administrative format changes in the
amendatory text which makes no
substantive text changes at the affected
sections.

Unfunded Mandates

The Unfunded Mandates Reform Act
of 1995 requires, at 2 U.S.C. 1532, that
agencies prepare an assessment of
anticipated costs and benefits before
issuing any rule that may result in the
expenditure by State, local, and tribal
Governments, in the aggregate, or by the
private sector, of $100 million or more
(adjusted annually for inflation) in any
one year. This final rule will have no
such effect on State, local, and tribal
Governments or on the private sector.

Paperwork Reduction Act

Although this action contains
provisions constituting collections of
information at 48 CFR 814.201-6(a) and
852.214—70, under the provisions of the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3521), no new or proposed
revised collections of information are
associated with this final rule. The
information collection requirements for
48 CFR 814.201-6(a) and 852.214-70
are currently approved by OMB, have
been assigned OMB control number
2900-0593, and are being removed and
discontinued. This results in a removal
of 2 estimated annual burden hours to
respondents.

Regulatory Flexibility Act

This final rule will not have a
significant economic impact on a
substantial number of small entities as
they are defined in the Regulatory
Flexibility Act, 5 U.S.C. 601-612. The
rule text does not change VA’s policy
regarding small businesses. Therefore,
the rule does not have a significant
economic impact on substantial number
of small entities. There are no increased

and/or decreased costs to small entities.
The overall impact of this final rule will
be of benefit to small businesses owned
by Veterans or service-disabled Veterans
as the VAAR is being updated to remove
extraneous procedural information that
applies only to VA’s internal operating
procedures. VA estimates no cost
impact to individual business resulting
from these rule updates. On this basis,
this final rule will not have a significant
economic impact on a substantial
number of small entities as they are
defined in the Regulatory Flexibility
Act, 5 U.S.C. 601-612. Therefore, under
5 U.S.C. 605(b), this final rule is exempt
from the initial and final regulatory
flexibility analysis requirements of
sections 603 and 604.

Executive Orders 12866, 13563 and
13771

Executive Orders (E.O.) 12866 and
13563 direct agencies to assess all costs
and benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). E.O. 13563 emphasizes the
importance of quantifying both costs
and benefits of reducing costs, of
harmonizing rules, and of promoting
flexibility. E.O. 12866, Regulatory
Planning and Review defines
“significant regulatory action” to mean
any regulatory action that is likely to
result in a rule that may: “(1) Have an
annual effect on the economy of $100
million or more or adversely affect in a
material way the economy, a sector of
the economy, productivity, competition,
jobs, the environment, public health or
safety, or State, local, or tribal
governments or communities; (2) Create
a serious inconsistency or otherwise
interfere with an action taken or
planned by another agencys; (3)
Materially alter the budgetary impact of
entitlements, grants, user fees, or loan
programs or the rights and obligations of
recipients thereof; or (4) Raise novel
legal or policy issues arising out of legal
mandates, the President’s priorities, or
the principles set forth in this Executive
order.”

VA has examined the economic,
interagency, budgetary, legal, and policy
implications of this regulatory action,
and it has been determined this rule is
not a significant regulatory action under
E.O. 12866. This final rule is considered
an E.O. 13771 deregulatory action.
Details on the estimated cost savings of
this final rule can be found in the rule’s
economic analysis.

VA’s impact analysis can be found as
a supporting document at http://
www.regulations.gov, usually within 48
hours after the rulemaking document is
published. Additionally, a copy of the
rulemaking and its impact analysis are
available on VA’s website at http://
www.va.gov/orpm by following the link
for VA Regulations Published from FY
2004 Through Fiscal Year to Date.

List of Subjects

48 CFR Part 801

Administrative practice and
procedure, Government procurement,
Reporting and recordkeeping
requirements.

48 CFR Parts 802, 812 and 814
Government procurement.

48 CFR Part 803

Antitrust, Conflict of interest,
Government procurement.

48 CFR Part 822
Government procurement, Labor.

48 CFR Part 852

Government procurement, Reporting
and recordkeeping requirements.
Signing Authority

The Secretary of Veterans Affairs, or
designee, approved this document and
authorized the undersigned to sign and
submit the document to the Office of the
Federal Register for publication
electronically as an official document of
the Department of Veterans Affairs. Gina
S. Farrisee, Deputy Chief of Staff,
Department of Veterans Affairs,
approved this document on February
23, 2018, for publication.

Dated: March 13, 2018.
Consuela Benjamin,
Regulations Development Coordinator, Office
of Regulation Policy & Management, Office
of the Secretary, Department of Veterans
Affairs.

For the reasons set out in the
preamble, VA amends 48 CFR parts 801,
802, 803, 812, 814, 822, and 852 as
follows:

PART 801—DEPARTMENT OF
VETERANS AFFAIRS ACQUISITION
REGULATION SYSTEM

m 1. The authority citation for part 801
is revised to read as follows:
Authority: 40 U.S.C. 121(c); 41 U.S.C.

1121(c)(3); 41 U.S.C. 1702; and 48 CFR
1.301-1.304.

801.106 [Amended]

m 2. In section 801.106, table columns
titled “48 CFR part or section where
identified and described” and ‘““Current
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OMB Control Number,” are amended to
remove the references to section
852.214—70 and the corresponding OMB
Control Number 2900-0593.

PART 802—DEFINITIONS OF WORDS
AND TERMS

m 3. The authority citation for part 802
is revised to read as follows:

Authority: 40 U.S.C. 121(c); 41 U.S.C.
1121(c)(3); 41 U.S.C. 1702; and 48 CFR
1.301-1.304.

m 4. Section 802.101 is amended to
remove definitions of “D&S
Committee,” “Debarring Official,” and
“Suspending official,” and to add
definitions of “Suspending and
Debarring Official (SDO)”” and
“Suspension and Debarment Committee
(S&D Committee)” in alphabetical order
to read as follows:

802.101 Definitions.

* * * * *

Suspending and Debarring Official
(SDO) means the Senior Procurement
Executive (SPE) or Deputy Senior
Procurement Executive (DSPE) if further
delegated in writing by the SPE.

Suspension and Debarment
Committee (S&D Committee) means a
committee authorized by the SDO to
assist the SDO with suspension and

debarment related matters.
* * * * *

PART 803—IMPROPER BUSINESS
PRACTICES AND PERSONAL
CONFLICTS OF INTEREST

m 5. The authority citation for part 803
is revised to read as follows:
Authority: 40 U.S.C. 121(c); 41 U.S.C.

1121(c)(3); 41 U.S.C.1702; and 48 CFR 1.301—
1.304.

Subpart 803.1 [Removed and reserved]

m 6. Subpart 803.1 is removed and
reserved.

m 7. Section 803.204 is revised to read
as follows:

In providing the notice and hearing
required by FAR 3.204, the following
applies—

803.204 Treatment of violations.

(a) The SDO shall determine whether
or not a violation of the Gratuities
clause, 52.203-3 has occurred and what
action will be taken under FAR 3.204(c).

(c) When the SDO determines that a
violation has occurred and that
debarment is being considered, he or
she shall follow procedures at 809.406—
3.

Subpart 803.3 [Removed and reserved]

m 8. Subpart 803.3 is removed and
reserved.

Subpart 803.4 [Removed and reserved]

m 9. Subpart 803.4 is removed and
reserved.

803.502 [Removed]

m 10. Section 803.502 is removed.

m 11. Section 803.570-1 is revised to
read as follows:

803.570-1 Policy.

VA policy prohibits contractors from
making references in its commercial
advertising to VA contracts in a manner
that states or implies the Government
approves or endorses the product or
service or considers it superior to other
products or services. The intent of this
policy is to preclude the appearance of
bias toward any product or service.

Subpart 803.6 [Removed and reserved]

m 12. Subpart 803.6 is removed and
reserved.

Subpart 803.7 [Removed and reserved]

m 13. Subpart 803.7 is removed and
reserved.

Subpart 803.8 [Removed and reserved]

m 14. Subpart 803.8 is removed and
reserved.

m 15. Subpart 803.11 is added to read as
follows:

Subpart 803.11—Preventing Personal
Conflicts of Interest for Contractor
Employees Performing Acquisition
Functions

803.1103 Procedures.

(a) By use of the contract clause at
52.203-16, Preventing Personal
Conflicts of Interest, the contracting
officer shall require each contractor
whose employees perform acquisition
functions closely associated with
inherently Governmental functions to
obtain from each covered employee a
signed non-disclosure agreement to
prohibit disclosure of non-public
information accessed through
performance of a Government contract.
See FAR 3.1103(a)(2)(iii).

Subpart 803.70 [Removed and
reserved]

m 16. Subpart 803.70 is removed and
reserved.

PART 812—ACQUISITION OF
COMMERCIAL ITEMS

m 17. The authority citation for part 812
is revised to read as follows:

Authority: 40 U.S.C. 121(c); 41 U.S.C.
1121(c)(3); 41 U.S.C. 1702; and 48 CFR
1.301-1.304.

m 18. Section 812.301 is amended by

revising paragraph (b)(13) to read as
follows:

812.301 Solicitation provisions and
contract clauses for the acquisition of
commercial items.

* * * * *

(b) * % %

(13) 852.214-74, Marking of Bid
Samples.

PART 814—SEALED BIDDING

m 19. The authority citation for part 814
is revised to read as follows:

Authority: 40 U.S.C. 121(c); 41 U.S.C.
1121(c)(3); 41 U.S.C. 1702; and 48 CFR
1.301-1.304.

Subpart 814.1 [Removed and reserved]

m 20. Subpart 814.1 is removed and
reserved.

m 21. Section 814.201 is revised to read
as follows:

814.201 Preparation of invitations for bids.

W 22. Section 814.201-2 is added to read
as follows:

814.201-2 Part I—The Schedule.

(b) Section B, Supplies or services and

rices.

(1) When the contracting officer
determines that it will be to the
Government’s advantage to make an
award on the basis of a summary bid,
the IFB shall include the following
statement in Part [—The Schedule,
Section B:

The award will be made on either the
bid price for individual items or the
summary bid price summary for all
items, whichever results in the lowest
price to the Government. Therefore, to
assure proper evaluation of all bids, a
bidder quoting a summary bid price
must also quote a price on each
individual item included in the
summary bid price.

(2) When a contracting officer
determines that it will be to the
Government’s advantage to make an
award by group or groups of items, the
IFB shall include the following
statement in Part [—The Schedule,
Section B:

Award shall be made on the basis of
the bid price for each identified group
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of items. The individual price of each
line item in the group does not have to
be the lowest bid received for that item.
This may apply when the items in the
group or groups are readily available
from sources to be solicited; and one of
the following applies:

(i) Furniture or fixtures are required
for a single project and uniformity of
design is desirable.

(ii) The articles required will be
assembled and used as a unit.

m 23. Section 814.201-6 is revised to
read as follows:

814.201-6 Solicitation provisions.

(a) In an invitation for bid for
supplies, equipment, or services (other
than construction), the contracting
officer shall define the extent to which
VA will authorize and consider
alternate bids.

(1) The contracting officer shall
include the provision at 852.214-71,
Restrictions on Alternate Item(s), in the
invitation when VA will consider an
alternate item only where acceptable
bids on a desired item are not received
or the bids do not satisfy the total
requirement. (For construction projects,
VA will consider for acceptance an
alternate specified only as a part of the
basic item.)

(2) The contracting officer shall
include the provision at 852.214-72,
Alternate Item(s), in the invitation,
when VA will consider an alternate item
on an equal basis with the item
specified. (For construction projects, VA
will consider for acceptance an alternate
specified only as a part of the basic
item.)

(3) In addition to either of the
provisions referenced in paragraphs
(a)(1) or (2) of this section, the
contracting officer shall include the
provision at 852.214-73, Alternate
Packaging and Packing, in the invitation
when bids will be allowed based on
different packaging, unit designation,
etc.

(b) The contracting officer shall
include the provision at 852.214-74,
Marking of Bid Samples, in the
invitation, along with the provision at
FAR 52.214-20, Bid Samples, when the
contracting officer determines that
samples are necessary to the proper
awarding of a contract.

W 24. Sections 814.202 and 814.202—4
are added to read as follows:

814.202 General rules for solicitation of
bids.

814.202-4 Bid samples.

(a) Policy. When bid samples are
required, the contracting officer shall
include a notice in the contract

Schedule that requires bidders to submit
samples produced by the manufacturer
whose products will be supplied under
the contract.

(g) Handling bid samples.

(1) Samples from successful bids shall
be retained for the period of contract
performance.

(2) If the contracting officer
anticipates a claim regarding the
contract, the contracting officer shall
require that the bid samples be retained
until the claim is resolved. If there are
no outstanding claims regarding the
contract, the contracting officer may
authorize disposal of the samples at the
end of the contract term in accordance
with the bidder’s instructions.

(3) The contracting officer shall
require that samples from unsuccessful
bids be retained until award. After
award, these samples may be disposed
of in accordance with the bidder’s
instructions.

814.203 and 814.203-1 [Removed]

m 25. Sections 814.203 and 814.203—-1
are removed.

814.204 [Removed]
m 26. Section 814.204 is removed.

814.208 [Removed]
m 27. Section 814.208 is removed.

814.301 [Removed]
m 28. Section 814.301 is removed.

814.302 [Removed]

m 29. Section 814.302 is removed.

m 30. Section 814.304 is revised to read
as follows:

814.304 Submission, modification, and
withdrawal of bids.

(f) A notification to late bidders shall
specify the final date by which VA must
receive evidence of timeliness. This date
shall be within five calendar days of the
date an electronic notice is sent to the
bidder, or within ten calendar days of
receipt by the bidder of a notice sent by
other than electronic means.

Subpart 814.4 [Removed and reserved]

m 31. Subpart 814.4 is removed and
reserved.

PART 822—APPLICATION OF LABOR
LAWS TO GOVERNMENT
ACQUISITIONS

m 32. The authority citation for part 822
is revised to read as follows:

Authority: 40 U.S.C. 121(c); 41 U.S.C.
1121(c)(3); 29 CFR 5.15(d); 41 U.S.C. 1702;
and 48 CFR 1.301-1.304.

m 33. Section 822.304 is revised to read
as follows:

822.304 Variations, tolerances, and
exemptions.

For contracts providing nursing home
care for veterans, the Secretary of Labor
has allowed a variation to the
requirements of Contract Work Hours
and Safety Standards (the statute) (40
U.S.C. 3701, et seq.) regarding the
payment of overtime (see 29 CFR
5.15(d)(2)). The variation provides that
overtime may be calculated on a basis
other than a 40 hour workweek (as an
alternate work period) when—

(a) Due to operational necessity or
convenience a work period of 14
consecutive days may be accepted in
lieu of the workweek of 7 consecutive
days for the purpose of computing
overtime compensation, pursuant to an
agreement or understanding arrived at
between the contractor and the
contractors’ employees before
performance of the work; and

(b) If The contractor’s employees
receive compensation for employment
in excess of 8 hours in any workday and
in excess of 80 hours in such 14-day
period at a rate not less than 1V times
the regular rate at which the individual
is employed, computed in accordance
with the requirements of the Fair Labor
Standards Act of 1938, as amended.

m 34. Section 822.305 is revised to read
as follows:

822.305 Contract clause.

The contracting officer shall insert the
clause at 852.222-70, Contract Work
Hours and Safety Standards—Nursing
Home Care for Veterans, in solicitations
and contracts for nursing home care for
veterans. The contractor shall flow
down this clause and insert in all
subcontracts, at any tier.

Subpart 822.4 [Removed and
reserved].

m 35. Subpart 822.4 is removed and
reserved.

PART 852—SOLICITATION
PROVISIONS AND CONTRACT
CLAUSES

m 36. The authority citation for part 852
continues to read as follows:

Authority: 38 U.S.C. 8127-8128, and 8151—
8153; 40 U.S.C. 121(c); 41 U.S.C. 1121(c)(3);
41 U.S.C. 1702; and 48 CFR 1.301-1.304.

Subpart 852.2—Texts of Provisions
and Clauses

m 37. Section 852.203-70 is revised to
read as follows:

852.203-70 Commercial advertising.

As prescribed in 803.570-2, insert the
following clause:
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Commercial Advertising (May 2018)

The Contractor shall not make reference in
its commercial advertising to Department of
Veterans Affairs contracts in a manner that
states or implies the Department of Veterans
Affairs approves or endorses the Contractor’s
products or services or considers the
Contractor’s products or services superior to
other products or services.

(End of clause)

852.203-71

m 38. Section 852.203—71 is removed
and reserved.

[Removed and reserved]

852.214-70 [Removed and reserved].
m 39. Section 852.214-70 is removed
and reserved.

m 40. Section 852.214—71 is revised to
read as follows:

852.214-71

item(s).
As prescribed in 814.201-6(a)(1),

insert the following provision:

Restrictions on alternate

Restrictions on Alternate Item(s) (May 2018)

Bids on [ |* will be considered only if
acceptable bids on [ ]** are not received or
do not satisfy the total requirement.

*Contracting Officer will insert an alternate
item that is considered acceptable.

**Contracting Officer will insert the
required item and item number.

(End of provision)

m 41. Section 852.214-72 is revised to
read as follows:

852.214-72 Alternate item(s).

As prescribed in 814.201-6(a)(2),
insert the following provision:

Alternate Item(s) (May 2018)

Bids on [ |* will be given equal
consideration along with bids on [ ]** and
any such bids received may be accepted if to
the advantage of the Government. Tie bids
will be decided in favor of [ ].**

*Contracting Officer will insert an alternate
item that is considered acceptable.

**Contracting Officer will insert the
required item and item number.

(End of provision)

W 42. Section 852.214—73 isrevised to
read as follows:

852.214-73 Alternate packaging and
packing.

As prescribed in 814.201-6(a)(3),
insert the following provision:

Alternate Packaging and Packing (May 2018)

The bidders offer must clearly indicate the
quantity, package size, unit, or other different
feature upon which the quote is made.
Evaluation of the alternate or multiple
alternates will be made on a common
denominator such as per ounce, per pound,
etc., basis.

(End of provision)

m 43. Section 852.214-74 is revised to
read as follows:

852.214-74 Marking of bid samples.

As prescribed in 814.201-6(b), insert
the following provision:

Marking of Bid Samples (May 2018)

Any bid sample(s) furnished must be in the
quantities specified in the solicitation. Cases
or packages must be plainly marked ‘Bid
Sample(s)” with the complete lettering/
numbering and description of the related bid
item(s), the number of the Invitation for Bids,
and the name of the bidder submitting the
bid sample(s).

(End of provision)

m 44. Section 852.222-70 is revised to
read as follows:

852.222-70 Contract work-hours and
safety standards—nursing home care for
veterans.

As prescribed in 822.305, insert the
following clause:

Contract Work Hours and Safety
Standards—Nursing Home Care for Veterans
(May 2018)

(a) No Contractor and subcontractor under
this contract shall prohibit the payment of
overtime wages to their employees for work
in excess of 40 hours in any workweek,
which would otherwise be a violation of
Contract Work Hours and Safety Standards
(the statute) (40 U.S.C. 3701, et seq.),
provided—

(1) The Contractor or subcontractor is
primarily engaged in the care of nursing
home patients residing on the contractor’s or
subcontractor’s premises;

(2) There is an agreement or understanding
between the Contractor or subcontractor and
their employees, before performance of work,
that a work period of 14 consecutive days is
acceptable in lieu of a work period of 7
consecutive days for the purpose of overtime
compensation;

(3) Employees receive overtime
compensation at a rate no less than 1'% times
the employees’ regular hourly rate of pay for
work in excess of 80 hours in any 14 day
period; and

(4) Pay is otherwise computed in
accordance with the requirements of the Fair
Labor Standards Act of 1938, as amended.

(b) Subcontracts. The Contractor shall
insert the text of this clause, including this
paragraph (b), in subcontracts at any tier. The
Contractor shall be responsible for
compliance by any subcontractor or lower-
tier subcontractor with the provisions set
forth in paragraphs (a) through (b) of this
clause.

(End of clause)
[FR Doc. 2018-07833 Filed 4-13-18; 8:45 am]
BILLING CODE 8320-01-P

DEPARTMENT OF TRANSPORTATION

Federal Motor Carrier Safety
Administration

49 CFR Parts 370, 371, 373, 375, 376,
378, 379, 380, 382, 387, 390, 391, 395,
396, and 398

[Docket No. FMCSA—-2012-0376]
RIN 2126—-AB47

Electronic Documents and Signatures

AGENCY: Federal Motor Carrier Safety
Administration (FMCSA), DOT.

ACTION: Final rule.

SUMMARY: FMCSA amends its
regulations to allow the use of electronic
records and signatures to satisfy
FMCSA'’s regulatory requirements.
These amendments permit the use of
electronic methods to generate, certify,
sign, maintain, or exchange records so
long as the documents accurately reflect
the required information and can be
used for their intended purpose. This
rule applies only to those documents
that FMCSA'’s regulations obligate
entities or individuals to retain; it does
not apply to forms or other documents
that must be submitted directly to
FMCSA unless there are already
procedures in place in the regulations
for electronic submission to FMCSA.
This rule partially implements the
Government Paperwork Elimination Act
(GPEA) and the Electronic Signatures in
Global and National Commerce Act (E—
SIGN).

DATES: This final rule is effective June
15, 2018.

Petitions for Reconsideration of this
final rule must be submitted to the
Administrator of FMCSA in accordance
with 49 CFR 389.35 no later than May
16, 2018.

FOR FURTHER INFORMATION CONTACT: Mr.
David Miller, Office of Policy, Federal
Motor Carrier Safety Administration,
1200 New Jersey Avenue SE,
Washington, DC 20590-0001,
david.miller@dot.gov.

If you have questions on viewing or
submitting material to the docket,
contact Docket Services, telephone (202)
366—9826.

SUPPLEMENTARY INFORMATION: This final
rule is organized as follows:

I. Rulemaking Documents
A. Availability of Rulemaking Documents
B. Privacy Act
II. Executive Summary
A. Purpose and Summary of the Major
Provisions
B. Benefits and Costs
III. Abbreviations and Acronyms
IV. Legal Basis for the Rulemaking
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V. Background
VI. Proposal of April 28, 2014
VII. Comments and Responses
A. Overview
B. Electronic signature
C. Household Goods (HHG)
D. Lease and Interchange of Vehicles (Part
376)
E. Drug and Alcohol Testing
F. Driver’s Records of Duty Status
G. Miscellaneous Comments
VIIL This Final Rule
IX. Section-by-Section Analysis
A. Part 370
B. Part 373
C. Part 375
D. Part 376
E. Part 378
F. Part 379
G. Part 380
H. Part 382
I. Part 387
J. Part 390
K. Part 391
L. Part 395
M. Part 398
X. International Impacts
XI. Regulatory Analyses
A. Executive Order (E.O.) 12866
(Regulatory Planning and Review), E.O.
13563 (Improving Regulation and
Regulatory Review), and DOT Regulatory
Policies and Procedures
B. E.O. 13771 (Reducing Regulation and
Controlling Regulatory Costs)
C. Regulatory Flexibility Act
D. Assistance for Small Entities
E. Unfunded Mandates Reform Act of 1995
F. Paperwork Reduction Act (Collection of
Information)
G. E.O. 13132 (Federalism)
H. E.O. 12988 (Civil Justice Reform)
I. E.O. 13045 (Protection of Children)
J. E.O. 12630 (Taking of Private Property)
K. Privacy
L. E.O. 12372 (Intergovernmental Review)
M. E.O. 13211 (Energy Supply,
Distribution, or Use)
N. E.O. 13175 (Indian Tribal Governments)
O. National Technology Transfer and
Advancement Act (Technical Standards)
P. Environment (NEPA, CAA, E.O. 12898
Environmental Justice)

I. Rulemaking Documents

A. Availability of Rulemaking
Documents

For access to docket FMCSA-2012—
0376 to read background documents and

comments received, go to http://
www.regulations.gov at any time, or to
Docket Services at U.S. Department of
Transportation, Room W12-140, 1200
New Jersey Avenue SE, Washington, DC
20590, between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays.

B. Privacy Act

In accordance with 5 U.S.C. 553(c),
the U.S. Department of Transportation
(DOT) solicits comments from the
public to better inform its rulemaking
process. DOT posts these comments,
without edit, including any personal
information the commenter provides, to
www.regulations.gov, as described in
the system of records notice (DOT/ALL—
14 FDMS), which can be reviewed at
www.dot.gov/privacy.

II. Executive Summary

A. Summary and Purpose of the Major
Provisions

This rule establishes parity between
paper and electronic documents and
signatures, and expands businesses’ and
individuals’ ability to use electronic
methods to comply with FMCSA’s
requirements. This rule applies only to
documents that FMCSA requires entities
to retain. It also updates references to
outdated recordkeeping and reporting
methods throughout chapter III of
subtitle B of title 49, Code of Federal
Regulations (49 CFR parts 300—399) to
make them technologically neutral.

This rulemaking implements portions
of the Government Paperwork
Elimination Act (GPEA) and the
Electronic Signatures in Global and
National Commerce Act (E-SIGN).

B. Benefits and Costs

This rule does not impose new
requirements, and it is expected to
provide regulatory relief to the industry.
It codifies previously issued regulatory
guidance that provides flexibility to the
industry in the use of electronic
documents and electronic signatures,
and removes outdated and obsolete

references in the regulatory text.
Examples of documents affected by this
rule include vehicle maintenance
records, driver qualification files, bills
of lading, and business records.
Regulated entities are provided
additional flexibility and may choose to
conduct business using either electronic
versions or traditional paper-based
versions of these types of documents.
Because the choice of using electronic
methods is optional and not mandatory,
and regulated entities may continue to
use traditional paper-based methods if
they desire to do so, the Agency expects
regulated entities will choose those
methods that best suit their individual
needs. For those regulated entities that
do choose to use electronic documents
and methods under this rule, potential
cost savings may include reduced
expenditures on labor time, office and
storage space, materials, and office
equipment.

Because the previously issued
regulatory guidance that is now being
codified in this final rule has been in
place for several years, since January 4,
2011, it is believed that many regulated
entities for whom the use of electronic
documents and methods best suits their
needs may have already made this
transition from traditional paper-based
methods. Therefore, many of the
potential cost savings possible from this
rule may have largely already occurred.
It is estimated that though there may
still be some additional incremental cost
savings that could result from the
regulatory flexibility being codified by
this final rule (e.g., for any remaining
regulated entities that may desire at
some time to use electronic documents
and methods but have not yet made this
transition), overall these additional cost
savings will be minimal.

III. Abbreviations and Acronyms

Abbreviation

Full name or acronym
American Moving and StOrage ASSOCIATION ........coiueiiiiiiieiii ettt ettt b et e a e e st e e abe e e bt e sae e et e e sas e e bt e aseeeebeesaseebeeenbeenaeeenneens AMSA.
Automatic ON-Board RECOIAING DEVICE .........coiiiiiiiiiiieitie ettt ettt b et e e ehe e s a b e e bt e ea b e e saeeeab e e sas e e b e e ehbe e bt e sabeebeeenbeenneeanneens AOBRD.
ATIAS VAN LINES ... et h e s e e e b e e e b e e s he e s b e s h e e e b e e e he e e e R e SR e e b e e e b e e e R e e e e e e e b e e aa e e neas Atlas.
American Trucking Associations .... ATA.
Clean Air Act .....cccoveveeiinieenee CAA.
Code of Federal Regulations ... CFR.
Commercial Motor Vehicle ............. CMV.
U.S. Department of TraNSPOITALION ........cc.iiiiiiiiiieite ettt ettt e sae e et sae et e eh e ea e e eb e ea s e bt e e s e bt ea s et e nae et e naeenneaneennennis DOT.
(=TT o (o] aTTo I eTe [o 1o I 10 T= 1o TSP SUPTRRR ELD.
EXECUIVE OFdEr .....oiiiiiiiiieeieereceee e EO.
Electronic Signatures in Global and National Commerce Act . E-SIGN
Fixing America’s Surface Transportation Act .........c.cccccvrveenene ... | FAST.
=T [T = T (=T 1) =T TSP T PP FR.
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Full name or acronym
Federal Motor Carrier Safety ADMINISTTATION ........couiiiiii ettt et sa et e esbe e e bt e sa et et e st e e be e e ane e saeesareeenes FMCSA.
Federal Motor Carrier Safety REQUIAIONS .........o.iiiiiiiii ittt ettt et ettt e bt e s s ee e beesateeseaasbeeabeesneeeaseesabeaaseeanseesaeeenseesean FMCSRs.
Government Paperwork ElMINAION ACL .......cuieiiiieiiie st e et e s ee e st e e et eesee e e e snteeeaseeeeasseeeeasseeeaanseeeansaeeeanneeeeasseeenassenennnsnenans GPEA.
[ (o TUTST= g ol lo I € e ToTe 3SR PRSPPIt HHG.
[ Lo TU E o] S T=T Vo= SO PPUS PR USPOPPOt HOS.
Motor Carrier Safety ACt Of 1984 ... ..ot b ettt a et e ea e et e sae e e e e b e ea b e e b e e s e e bt ea s et e ea s et e nae et e eae et e ene e e e nns 1984 Act.
National Motor Freight Traffic ASSOCIAION ........ciiiiiiiiie ettt et e sae e bt e b et e bt e sae e et e e e abeenb e e st e e naeesbeesnneenne NMFTA.
National ENVIroNMENtal POLICY ACE ... ettt ettt e s bt e st e e she e s b e e b e e e s b e sae e s te e s ss e e b e e eaaeebeesaneesbeeeane NEPA.
Notice of Proposed RUIEMEAKING ......c..uiiiiiiiiiieii ettt b ettt e e s bt e sa et et e eeae e e bt e s et e bt e sae e et e e e aseenbeesateenaeeeaneennneanne NPRM.
Office of Drug and Alcohol Policy @and COMPIIENCE ........cc.iriiiiiriiieiti ettt ettt sttt st sb e b e e bt e e et e e neesanennenae ODAPC.
Owner-Operator Independent Drivers ASSOCIAtION, INC ....c..eieiciieeiiiie e se e ee e st e e st e e e s e e e s saee e e s saaeeeasseeeessseeesnsseeeanseeesassaneenssenenns OOIDA.
Office of ManagemeNt @Nd BUAGET .........couiiiiiiiiiee et h e bt a et et et eh et e eae e e e eae e e e eb e e s e e bt eas et e e as et e naeentenaeennenne OMB.
LT 0 1= 411 S =T 0T o o Yo SRR PRA.
(ol ge= ol (=R B Lo o101 o g =T o | Qo] 14 F- 1 S PO R ST PDF.
e (V2= (oY [ g T Lo Nt =TT g =T o | P SR O PTRRP PIA.
Record of Duty Status RODS.
(81311 Yo IS = L (=T 0o o L= PSPPSR PRSPPI u.Ss.C.

1V. Legal Basis for the Rulemaking

The Motor Carrier Safety Act of 1984
(Pub. L. 98-554, Title II, 98 Stat. 2832,
October 30, 1984), as amended, (the
1984 Act) provides broad authority to
regulate drivers, motor carriers, and
vehicle equipment. Section 211 of the
1984 Act grants the Secretary broad
power, in carrying out motor carrier
safety statutes and regulations, to
“prescribe recordkeeping and reporting
requirements” and to ‘“‘perform other
acts the Secretary considers
appropriate” (49 U.S.C. 31133(a)(8) and
(10)). The FMCSA Administrator has
been delegated authority under 49 CFR
1.87(f) to carry out the functions vested
in the Secretary of Transportation by 49
U.S.C. chapter 311, subchapters I and
111, relating to commercial motor vehicle
(CMV) programs and safety regulation.

Two Federal statutes govern the
Agency’s implementation of electronic
document and signature requirements.
The GPEA (Pub. L. 105.277, Title XVII
(Secs. 1701-1710), 112 Stat. 2681-749,
44 U.S.C. 3504 note) was enacted on
October 21, 1998, to improve customer
service and governmental efficiency
through the use of information
technology. E-SIGN (Pub. L. 106-229,
114 Stat. 464, 15 U.S.C. 7001-7031) was
signed into law on June 30, 2000. E-
SIGN was designed to promote the use
of electronic contract formation,
signatures, and recordkeeping in private
commerce by establishing legal
equivalence between traditional paper-
based methods and electronic methods.

The GPEA defines an electronic
signature as a method of signing an
electronic communication that: (a)
Identifies and authenticates a particular
person as the source of the electronic
communication; and (b) indicates such
person’s approval of the information
contained in the electronic
communication (section 1710(1)). It also

requires Federal agencies to provide
individuals and entities the options of:
(a) Submitting information to or
transacting with the agency
electronically; and (b) using electronic
records retention when practicable. The
GPEA states that electronic records and
their related electronic signatures shall
not be denied legal effect, validity, or
enforceability merely because they are
in electronic form (section 1707). It also
encourages agencies to use electronic
signature alternatives (section 1704).
This final rule is concerned only with
implementing the use of electronic
document creation and retention with
regard to documents and records
required to be maintained, and does not
cover electronic submission to FMCSA,
as is discussed more broadly in the
response to comments below.

For any transaction in or affecting
interstate or foreign commerce, E-SIGN
supersedes all pre-existing requirements
that paper records be kept so long as: (a)
Such records are generated in
commercial, consumer, and business
transactions between private parties;
and (b) those parties consent to using
electronic methods. Specifically, the
statute establishes the legal equivalence
for contracts, signatures, and other
legally-required documents, whether in
traditional paper or electronic form (15
U.S.C. 7001(a)(1)).

V. Background

In recent years, FMCSA received a
number of requests from motor carriers
and other interested parties asking
permission to use electronic methods to
comply with various Agency regulations
that require motor carriers and
individuals to generate, sign, or store
documents. Previously, FMCSA made
determinations on whether certain
categories of documents could be
generated, signed, or stored

electronically on a case-by-case basis.
However, FMCSA recognized that
modern technologies and evolving
business practices rendered the
distinction between paper and
electronic documents and signatures
obsolete in most cases.

FMCSA determined that many
businesses and individuals could
achieve greater efficiencies using
electronic methods, but that others
might prefer paper-based recordkeeping.
As aresult, FMCSA decided to give
regulated entities the flexibility to
choose which methods to use. On
January 4, 2011, FMCSA issued
regulatory guidance to 49 CFR 390.31 on
the use of electronic signatures and
documents to satisfy FMCSA’s
regulatory requirements. (76 FR 411).
That guidance provided that, for the
purposes of complying with any
provision in chapter III of subtitle B of
title 49, Code of Federal Regulations (49
CFR parts 300—399) that requires a
document to be created, signed,
certified, or retained by any person or
entity, that person or entity may, but is
not required to, use electronic methods.
The guidance further stated that in order
for electronic methods to satisfy
FMCSA'’s regulatory requirements, the
documents or signatures had to
accurately reflect the information in the
record and remain accessible in a form
that can be viewed or reproduced
according to agency rules.

On April 28, 2014, FMCSA issued a
Notice of Proposed Rulemaking (NPRM)
that proposed incorporating the 2011
guidance into regulations. (79 FR
23306). Subsequent to the issuance of
the NPRM, FMCSA removed guidance
question 27 and revised question 28 for
49 CFR 395.8, addressing the use of
logging software programs for drivers’
records of duty status (RODS) in order
to ensure consistency with FMCSA'’s
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January 2011 guidance (79 FR 39342,
July 10, 2014).

In addition, Presidential Executive
Order (E.O.) 13563, “Improving
Regulation and Regulatory Review”
(issued January 18, 2011, and published
January 21 at 76 FR 3821), prompted
DOT to publish a notice in the Federal
Register on February 16, 2011 (76 FR
8940). This notice requested readers to
comment on a plan for reviewing
existing rules, as well as to identify
existing rules that may be outmoded,
ineffective, insufficient, or excessively
burdensome. DOT placed all
retrospective regulatory review
comments, including a transcript of a
March 14, 2011, public meeting, in
docket DOT-0OST-2011-0025. One of
the comments submitted to that docket
was relevant to this rule, and has been
included in the comment summary
below.?

VI. The 2014 Proposed Rule

On April 28, 2014, FMCSA published
an NPRM titled “Electronic Signatures
and Documents” in the Federal Register
(79 FR 23306). FMCSA received 17
comments on the NPRM. No public
meetings were requested and none was
held.

The NPRM proposed to codify
FMCSA'’s guidance issued under
§390.31 and eliminate references to
outdated recordkeeping and reporting
methods throughout the Agency’s
regulations. The proposed rule was
intended to establish parity between
paper and electronic documents and
signatures, and expand businesses’ and
individuals’ ability to use electronic
methods to comply with FMCSA’s
requirements. It applied only to
documents that FMCSA requires
individuals or entities to retain. It also
updated references to outdated
recordkeeping and reporting methods
throughout 49 CFR parts 300—-399 to
make them technologically neutral.

VII. Comments and Responses
A. Overview

Seventeen submissions were posted to
the docket. One submission was a
duplicate 2 and three were outside the
scope of this rulemaking, leaving 13
relevant submissions. Commenters

1 While the Fixing America’s Surface
Transportation (FAST) Act was enacted after
publication of the NPRM, FMCSA notes that
publication of this Final Rule also complies with
the mandate found in section 5203 of the FAST Act,
requiring FMCSA to incorporate guidance into
regulations if the guidance is still valid after a
period of 5 years. See, Pubic Law 114-94, 129 Stat.
1312, 1535.

2 Submission number 013 is a duplicate of
number 005.

included four trade associations:
American Moving and Storage
Association (AMSA), American
Trucking Associations (ATA), National
Motor Freight Traffic Association
(NMFTA), and Owner, Operator,
Independent Driver Association
(OOIDA). Three businesses, Atlas Van
Lines (Atlas), KeepTruckin (sic), and
First Advantage, also provided
comments, as did six individuals.

Comments Supporting the Rulemaking

Eight commenters, including the four
trade associations, three individuals and
a business expressed their support for
the proposed rule. First Advantage
agreed with the rule and recommended
that 49 CFR part 382 be included in its
adoption. Trade associations AMSA and
NMFTA both strongly supported the
rulemaking. OOIDA and ATA supported
the rulemaking, although each had
concerns (which are addressed further
below). Finally, an individual stated
“with technology these days, this makes
perfect sense.”

B. Electronic Signature

Comment. An individual commenter
expressed concern about the lack of
description in the preamble concerning
the new regulatory language in
§390.32(c)(2) and (d). Paragraph
§390.32(c)(2) in the NPRM provided a
definition of the term electronic
signature, using terms from the GPEA,
to set the performance standard for
allowing use of electronic signatures.
The subparagraph also provided
flexibility that such an electronic
signature may be made using any
available technology that otherwise
satisfies FMCSA’s requirements.
Paragraph § 390.32(d) in the NPRM
provided that any person or entity may
use documents signed, certified,
generated, maintained, or exchanged
using electronic methods if the
documents accurately reflect the
information otherwise required to be
contained in them. Paragraph (d) also
provided that records, documents, or
signatures generated, maintained, or
exchanged using electronic methods
would not satisfy FMCSA requirements
if they are not legible or capable of being
retained, used for the purpose for which
they were created, or accurately
reproduced for reference by any party
entitled to access them. This individual
commenter noted that “identification
and authentication” have specific
meanings defining levels of security.
This same commenter wrote that the
NPRM seemed to assume that electronic
signatures are legible, rather than being
nothing more than a PIN or user ID and
password. Another individual

commenter wrote that “allowing
electronic signatures needs to be
defined.”

OOIDA was concerned about the
security of electronic documents. It
requested that FMCSA provide
clarification through a supplemental
notice of proposed rulemaking and
allow for public comment.

An anonymous commenter noted
FMCSA'’s requirements implied that it
would require a level 2 or 3
authentication of a signature, and wrote,
“FMCSA should explain exactly what it
will require in terms of authentication
and identity proofing (a necessary step
in ensuring authentication).” This
commenter did not see why FMCSA
should require that level of
authentication. Further, the individual
pointed out there would be a cost to
impose level 2 or 3 authentication
requirements that FMCSA has not
considered.

FMCSA Response. Based on the
confusion generated by the NPRM'’s
placement of the definition in
§390.32(c)(2), FMCSA has decided to
move the definition of “electronic
signature” to the general definition
section for all Federal Motor Carrier
Safety Regulations (FMCSRs) in §§ 390.5
and 390.5T. The definition in §§ 390.5
and 390.5T will continue to provide that
an electronic signature is ““a method of
signing an electronic communication
that identifies and authenticates a
particular person as the source of the
electronic communication and indicates
such person’s approval of the
information contained in the electronic
communication.”

FMCSA recognizes that the terms
“identifies” and ‘“‘authenticates” carry
distinct meanings in the world of
information technology, particularly
when dealing with information security.
However, these are the terms used in the
GPEA to set the performance standard
for allowing use of electronic signatures.
Changing them here could have
unintended consequences. FMCSA does
not use the terms to mean that a specific
level of information or authentication
security must be used. Those companies
and individuals who would like to use
electronic signatures are free to decide,
for themselves, what level of
information security they are most
comfortable maintaining.

For FMCSA purposes, we require only
that the electronic signatures have some
level of security to meet the
performance standard set forth in the
statute and regulations. To make it clear
that the §§390.5 and 390.5T definition
of “electronic signature” follows the
GPEA performance standard, this rule
will add at the end of the §§390.5 and
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390.5T definitions a cross reference to
the GPEA for the benefit of the public’s
understanding as to where the
definition originated.

Comment. ATA wrote that motor
carriers create and store records used to
demonstrate compliance using
electronic on-board recorders. ATA
commented that FMCSA must explicitly
allow drivers to sign and store
documents transmitted through the
electronic on-board recorder by clicking
an “I agree” button. ATA said the
NPRM was ambiguous on this issue and
explained that there is a distinction
between the characterizations of an
electronic signature in § 390.32 of the
NPRM and in the 2011 guidance, which
stated that signatures must “accurately
reflect the information in the record and
remain accessible in a form that can be
accurately viewed and/or reproduced
according to agency rules.”

FMCSA response. We do not believe
that the regulation needs to be revised
to explicitly state that clicking an “I
agree” button on an electronic on-board
recorder is an electronic signature.
Sections 390.5T and 390.32, when read
together, would already allow for such
an interpretation so long as the on-board
recorder satisfies FMCSA’s
requirements. This means the on-board
recorder must accurately reflect the
information and/or data it is designed to
record, must retain the information and/
or data for the proscribed time period,
and must be able to accurately
reproduce the information and/or data
within the required timeframes (49 CFR
390.32(d)). Additionally, it must be able
to show that the user approved the
information contained in the on-board
recorder (49 CFR 390.5T).

C. Household Goods (HHG)

Information Provided to a Prospective
Shipper (§ 375.213)

Comment. Both AMSA and Atlas
strongly supported the ability to provide
the Ready to Move brochure and Rights
and Responsibilities booklet to
consumers electronically, rather than by
hyperlink to FMCSA’s website. AMSA
and Atlas noted, however, that the word
“paper” still remains in § 375.213(a),
(b)(1), and (e)(2). AMSA indicated that
it believed this is an “‘oversight” on the
Agency’s part. Furthermore, AMSA
pointed out: “Eliminating the paper
requirement for the required Ready to
Move brochure and Rights and
Responsibilities booklet will allow
carriers to provide all of that
information together electronically.”

Both commenters noted that the only
currently available electronic method
for delivering the required Ready to

Move brochure and Rights and
Responsibilities booklet “‘is basically
unusable by carriers because: (a) It
requires that the carrier obtain a receipt
that the individual shipper has actually
received both booklets when the carrier
is not actually providing them the
documents, so does not know when the
shipper has actually received them in
order to be able to obtain an honest and
truthful receipt; (b) the regulation does
not allow the carrier to have the shipper
access the documents on its website, but
requires that the shipper go to the
FMCSA website to obtain them,
eliminating any means for the carrier to
electronically track that the shipper has
actually received the documents; and (c)
the regulation requires that the carrier
obtain and keep the required receipt for
3 years (versus the one year period
required for most other documents).”

FMCSA Response. The Agency agrees
with the commenters and amends the
language in § 375.213(e)(2), by removing
the words “‘electronic or paper.”
FMCSA also eliminates the requirement
in § 375.213 for the Ready to Move
brochure and Rights and
Responsibilities booklet to be provided
only in paper copy or retrieved at a
URL. Finally, FMCSA removes the need
to receive a physical receipt of waiver
from the shipper as well.

The proposed rule did not address the
length of time a carrier needs to keep
the receipt in § 375.213(e)(3) because
FMCSA resolved the issue in 2012.
AMSA’s and Atlas’ June 27, 2014,
comments discussed reducing the
length of time required to maintain the
receipt from a three-year period to a
one-year period. This was almost two
years after FMCSA harmonized the
retention period for the required receipt
to one year based on AMSA’s January
11, 2011, petition. The Agency
published a direct final rule (DFR) on
July 16, 2012 (77 FR 41699),
establishing the retention period as one
year.

HHG Filing of Claims

Comment. Atlas stated that the
rewording of § 370.3 left the process for
filing complaints unclear. Specifically,
Atlas objected to the removal of the
phrase “or electronic” and FMCSA’s
failure to delete the parenthetical
statement that followed.

FMCSA Response. In response to
Atlas’ comment, the Agency removes
the parenthetical “(when agreed to by
the carrier and shipper or receiver
involved)” from § 370.3(b), because the
form of communication used is
determined by agreement of the parties
involved. This will clarify that the
claimants need to file a claim, either in

writing or electronically, rather than
orally stating a claim. For the same
reason, the Agency also removes the
identical parenthetical phrase in

§ 378.3(a) for the filing and processing
of overcharge, duplicate payment, or
overcollection payments for motor
carrier and household goods freight
forwarder transportation of property.

D. Lease and Interchange of Vehicles
(Part 376)

Comment. OOIDA was concerned that
the protections established by a lease
“will be compromised if a motor carrier
exercises its rights under the proposed
rule to use electronic documents, but
the owner-operator does not have the
means to maintain personal possession
at all times and refer to it when
necessary during the course of the
lease.” OOIDA requested several
clarifications regarding the proposed
regulatory text in part 376 related to the
responsibility of the motor carrier to
make documents available to the owner-
operator. OOIDA also asked how the
owner-operator was to store the
document on the CMV. OOIDA wrote
that anything other than a paper copy
may be less than effective in achieving
the purposes of the leasing regulations.

OOIDA also asked FMCSA to clarify
in the final rule that the new
requirements for electronic signatures
are not intended to permit easy
amendment of a lease or its addendums.

FMCSA Response. As stated in the
introduction, the E-SIGN statute
requires consent from the consumer to
share documents in electronic format.
This consent should be part of the
contract reached by the parties, in
normal business arrangements, which
must be signed by all parties indicating
their consent to the requirements. We
have added this requirement (that
consent be documented) into 49 CFR
390.32(d), to ensure it is clear to all who
wish to take advantage of the electronic
documents and signatures options. If the
owner-operator does not have the ability
to receive and maintain the lease in
electronic format, the owner-operator
should obtain the lease in a format he
or she can use, i.e., a printed copy.

In response to OOIDA’s request for
clarification that the requirements for
electronic signatures are not intended to
permit easy amendment of a lease or its
addendums, without ratification by both
parties, FMCSA reiterates that the
purpose of this rule is to give regulated
entities the choice to conduct business
using either electronic or traditional
paper-based methods. This rule does not
change any substantive legal
requirements or business practices. We
have added language into 49 CFR 379.5
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to include a requirement for the
protection of records from unauthorized
access and modification, to make this
clear.

E. Drug and Alcohol Testing

Comment. First Advantage
encouraged the Agency to use electronic
records and signatures under part 382,
“Controlled Substances and Alcohol
Use and Testing,” as this would provide
regulatory relief to the industry.

ATA requested that the Agency work
with the DOT Office of the Secretary to
create identical allowances for
electronic signatures and transmissions
related to drug and alcohol testing
requesting requirements found in 49
CFR part 40.

FMCSA Response. While FMCSA did
not include specific changes to part 382
in its NPRM of April 28, 2014, the
addition of a new § 390.32 in this final
rule applies to those records that are
created under part 382. Thus, industry
parties may now use electronic records
to comply with the records retention
requirements found in 49 CFR 382.401,
so long as their electronic records
captured the information required by
§382.401. On December 5, 2016,
FMCSA published a final rule titled
“Commercial Driver’s License Drug and
Alcohol Clearinghouse,” (81 FR 87686).
That final rule, which falls under part
382, contemplates the use of electronic
signatures for certain transactions
related to the reporting and receipt of
drug and alcohol testing information,
including an employer’s ability to
obtain driver consent.

In reviewing the CFR for any
additional terms to align with the
changes proposed in the NPRM, the
Agency has included a revision to
§382.601(d). FMCSA removes the
phrase “the original of” in this section
to reflect the practical reality that there
is no real distinction between originals
and copies of electronic documents.
Moreover, this change conforms to the
changes at § 390.31 which permit
parties to maintain accurate copies in
lieu of originals.

The DOT Office of Drug and Alcohol
Policy and Compliance (ODAPC) has
not approved the use of electronic
signatures or documents to satisfy the
requirements of the DOT-wide drug and
alcohol testing regulations, which are
found at 49 CFR part 40. The Agency
has no authority over regulations under
49 CFR part 40. Any questions about
part 40 regulations should be directed to
ODAPC. You may find ODAPC contact
information at https://
www.transportation.gov/odapc.

F. Driver’s Records of Duty Status

Comment. Commenters asked that the
regulatory guidance for § 395.8,
regarding the use of electronic devices
to keep a driver’s RODS, be addressed.
Commenters, including ATA and
KeepTruckin (sic), a mobile technology-
related firm, wanted the new rule to
specifically address how RODS and
other HOS documents could be
provided to an enforcement officer at
roadside. ATA interpreted the need for
an ‘“‘accurate copy” as requiring that
drivers retain paper copies to satisfy law
enforcement requests. Two individual
commenters and KeepTruckin asked if
RODS would have to be printed or if
they could be displayed on a tablet or
smart phone. A commenter asked if
RODS and supporting documents could
be sent electronically. A commenter
asked if a driver had to submit the
original log book or if it could be faxed
to the motor carrier and printed out
when needed.

ATA stated that FMCSA should allow
the use of electronic documents at
roadside, and eliminate question 28 of
the DOT Interpretations for § 395.8 that
requires the ability to print paper RODS.
It did not believe that there is a
“compelling government interest”” in
requiring paper copies at roadside
inspection. ATA said that, currently, the
risk of fraud is no greater than for paper
documents. Tablet and smart phone
technology can present the documents
required at roadside in an easily
reviewable format and transmit them
electronically.

FMCSA Response. As noted in
Section V, Background, above,
interpretative guidance issued under 49
CFR 395.8 that was in effect during the
NPRM comment period was
subsequently revised, consistent with
FMCSA'’s July 2014 guidance on
electronic signatures and documents (79
FR 39342, July 10, 2014). This revision
rendered multiple comments obsolete.
The July 2014 guidance addressed
logging software programs that do not
qualify as automatic on-board recording
devices (AOBRDs) or electronic logging
devices (ELDs). The Agency is in the
process of reviewing all regulatory
guidance previously issued by FMCSA.
Any changes to existing guidance for
§395.8, § 395.15, or other sections
addressed in this rulemaking will be
considered during that review. In the
meantime, the existing guidance
remains in effect.

This rule modifies 49 CFR 395.15
governing use of AOBRDs. Provisions
pertaining to ELDs were addressed in a
separate rulemaking (80 FR 78292,
December 16, 2015). The ELD final rule

also addressed the handling of
supporting documents during
inspections beginning December 18,
2017. The ATA comment erroneously
presumes that the reference to an
electronic document constituting an
“accurate copy” would mean that
drivers would need to have paper
documents available for inspections.
While there will be circumstances
where paper RODS may be required, the
need for production of paper records
will diminish over time with the
adoption of this rule and
implementation of FMCSA’s ELD final
rule.

FMCSA has long acknowledged
drivers’ ability to satisfy their obligation
to submit paper RODS to their motor
carrier employer by scanning the
original documents and submitting
them electronically (75 FR 32860, June
10, 2010). Submission of supporting
documents can be handled in the same
manner.

G. Miscellaneous Comments

Comment. NFMTA and ATA
recommended that the rule be expanded
to include documents that FMCSA
receives as well. An individual
commenter stated that “FMCSA
regulations still require paper signatures
on many daily reports; creating a
paperwork burden to technology
adoption.” This commenter requested
that FMCSA adopt technology and
remove current barriers.

OOIDA was concerned that the
Agency would consider electronic
documents as more accurate than other
methods in regards to the recording of
HOS. OOIDA wrote that a document is
only as accurate as the information
recorded by its author.

ATA expressed their confusion of
what constitutes an electronic signature.

FMCSA Response. FMCSA
understands the position of those who
seek to broaden the scope of this rule to
allow electronic signatures on forms
submitted to FMCSA. In fact, FMCSA
has in certain situations made it
possible for industry to use electronic
signatures and submit information in
limited electronic format. As an
example, Certified Medical Examiners
may use electronic signatures, if they
choose to do so, to sign medical forms,
certificates, and a new driver
medication report. If FMCSA requests
these forms, they are uploaded in
portable document format (PDF) to the
Medical Examiner’s account associated
with the National Registry of Certified
Medical Examiners for FMCSA to
access. Unfortunately, adapting all
FMCSA systems to allow for use of
electronic signatures and submissions
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would significantly delay the
implementation of this rule for use by
third parties, as it would require
FMCSA to develop and implement
technology systems to allow for direct
submission to FMCSA from regulated
parties. Such development is often a
multi-year process, as has been seen in
the ongoing implementation for the
online Unified Registration System.
FMCSA sees no reason the opportunity
for private parties to use electronic
signatures and records retention should
be dependent on FMCSA'’s ability to
receive submissions electronically.
Doing so would delay potential benefits
to be gained by third parties. Thus,
FMCSA is moving forward with this
final rule, and will continue to look for
opportunities to expand electronic
submission options in the future.

FMCSA’s intent is to provide the
industry with an electronic signature
option for all instances where
regulations currently require the more
traditional pen and ink signatures on
documents to be created and maintained
by third parties (i.e., not submitted to
FMCSA). We welcome any input as to
specific instances where we may have
inadvertently omitted the electronic
signature option. This input can be
submitted using the information listed
in the FOR FURTHER INFORMATION
CONTACT section of this final rule.

In response to OOIDA’s concern,
FMCSA notes that this rule merely
establishes parity between paper and
electronic documents and gives the
industry more flexibility. The Agency
does not intend to give preference to
electronic or paper records.

With regard to ATA’s confusion over
what constitutes an electronic signature,
FMCSA is purposely providing a
performance standard, as opposed to
defining a specific technology to be
used. There are numerous ways to
electronically sign a document. We
leave to the parties involved in the
transaction to determine the method
most appropriate for their purposes.3

VIII. This Final Rule

This final rule adopts the NPRM
substantially as proposed, thereby
incorporating previously issued
guidance into the CFR. This rule
establishes parity between paper and
electronic documents and signatures,
and expands businesses’ and

3For general information on electronic signatures,
the agency recommends Nunno, Richard M.,
“Electronic Signatures”, Library of Congress’
Congressional Research Service, CRS Rep. RS20344,
Jan. 19, 2001, pgs. 1-2 at https://
digital library.unt.edu/ark:/67531/metacrs1448/m1/
1/high_res d/RS20344 2001]Jan19.pdf, accessed
March 9, 2018.

individuals’ ability to use electronic
methods to comply with certain of the
Agency’s requirements. This rule only
applies to documents between private
parties that FMCSA requires individuals
or entities to retain. It also updates
references to outdated recordkeeping
and reporting methods throughout
chapter III of subtitle B of title 49, Code
of Federal Regulations (49 CFR parts
300-399) to make them technologically
neutral.

This rulemaking implements portions
of the GPEA and E-SIGN. It removes the
words “original” and “written and
electronic” in many cases where they
still appeared in the regulatory text, in
order to provide parity between
electronic and paper records.

In response to comments by AMSA
and Atlas, FMCSA has also updated
§375.213 to allow electronic copies of
the Ready to Move brochure and Rights
and Responsibilities document,
provided they receive agreement from
the customer. Finally, the parenthetical
has been removed in §§370.3(b) and
378.3(a) to ensure all claims are filed in
writing, either by paper or
electronically.

This final rule does not adopt the
changes proposed in part 389, FMCSA’s
rulemaking procedures. Those changes
are included in the August 7, 2017,
document ‘“Rulemaking Procedures
Update” covering broader changes to
part 389 (82 FR 36719). The timing of
the part 389 NPRM and this final rule
were such that addressing all part 389
changes in one rulemaking was less
confusing than attempting to finalize a
few changes in this final rule while
proposing others in the August 7, 2017,
part 389 NPRM.

In addition, this rule reflects changes
made in the CFR between April 2014
when the NPRM was published and
April 16, 2018. For further discussion of
the changes, please see the Section-by-
Section Analysis in Part IX of this
preamble.

IX. Section-by-Section Analysis

The Agency makes changes
throughout its regulations to conform to
the new definition of “written or in
writing” at §§ 390.5 and 390.5T, which
eliminates the distinction between
paper and electronic methods of
communication. The term “written” no
longer means “on paper.” As a result
the words ““electronic” and “paper” are
removed throughout as long as they are
no longer needed for an alternative
reason. This change can be found in
parts 370, 371, 373, 375, 376, 378, 379,
382, 387, 391, 395, 396, and 398, and
are not discussed any further in this

section as they remain unchanged from
what was proposed in the NPRM.+

A. Part 370

49 CFR 370.3, 370.5, 370.9

FMCSA is removing the parenthetical
“(when agreed to by the carrier and
shipper or receiver involved)” from
370.3(b) in response to comments. All
other changes to part 370 remain as
proposed in the NPRM.

49 CFR 370.7

In reviewing the CFR, FMCSA
discovered an additional instance in
§ 370.7 where existing regulatory text
could be updated to align with the
changes proposed in the NPRM. The
Agency is removing “original” as
referenced in the “original bill of
lading,” “original invoice,” and “a
photographic copy of the original
invoice, or an exact copy thereof or any
extract made therefrom . . .” These are
either identical or similar to those that
were included in the NPRM, similar to
the discussion in § 390.32 below.
FMCSA also removes the word
“photographic’ to make this section
technologically neutral. Motor carriers,
freight forwarders, consignees, and
consignors may still maintain a copy of
the invoice or an extract made
therefrom, but they are free to choose
the method of making that copy. We
believe that notice and comment on
these changes is unnecessary as the
additional revisions are similar, if not
identical, to changes that were included
in the NPRM and garnered no adverse
comments.

B. Part 373

49 CFR 373.103

As proposed in the NPRM, in
§373.103, FMCSA removes references
to “original” documents to reflect the
practical reality that there is no real
distinction between originals and copies
of electronic documents. Moreover,
these changes conform to the changes at
§ 390.31 that permit parties to maintain
accurate copies in lieu of originals.

C. Part 375
49 CFR 375.505

The changes to § 375.505 make clear
that when a household goods motor
carrier transports a shipment on a
collect-on-delivery basis, notification of
the charges can be made using any
method of communication, including,
but not limited to fax, email, overnight

4 Because the changes made in parts 371 and 396
are limited to the removal of the words “‘electronic”
and “paper,” they are not discussed any further in
the section-by-section analysis.
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courier, certified mail, or return receipt
requested.

D. Part 376

49 CFR 376.11

As proposed in the NPRM, FMCSA
amends §376.11(b)(1) to remove the
outdated language specifying that
receipts for leased equipment may be
transmitted by mail, telegraph, or
similar means of communication.
Accordingly, the amended section no
longer includes references to the
method of transmitting receipts, thereby
giving the parties the freedom to choose
their own delivery method.

49 CFR 376.12

In paragraph (g), as proposed in the
NPRM, FMCSA eliminates outdated
references to computer generated
documents to eliminate the distinction
between electronic and manually
generated documents. In today’s
business and legal environment, there is
no need to afford special treatment to
computer generated documentation;
eliminating this special treatment
establishes technological neutrality in
this section. These changes do not
mean, however, that parties are
prohibited from using computers to
generate the documents required in this
section. To the contrary, all parties are
free to conduct their business using the
technology they choose, as long as it
otherwise meets the Agency’s
requirements.

Also, as proposed in the NPRM, in
paragraph (1), FMCSA eliminates
reference to the original of each lease for
the same reasons explained in the
discussion of § 373.103 above.

E. Part 378

49 CFR 378.4

In addition to removing “original” in
§ 378.4(c) for the reasons discussed in
§§370.7 and 373.103 above, FMCSA has
introduced a technical amendment in
§ 378.4(e) to correct a misspelling of the
word “orginal” to be “original”. The use
of this “original” continues to be proper
in this context of informing the carrier
that it must accept copies, but doing so
means no one else can come forward
with the originals and make a duplicate
claim. Otherwise, this section remains
as proposed.

F. Part 379

49 CFR 379.5

As previously drafted, section 379.5
required motor carriers to protect
records required under FMCSA’s
regulations from damage or loss. The
outdated language in paragraph (a)
referred to physical damage that

generally can pertain only to paper
records. FMCSA updates this paragraph
by changing it to require motor carriers
to protect records against destruction,
deterioration, unauthorized access and
modification, and data corruption. This
change reflects the importance of
maintaining the integrity of records
regardless of the method used to
maintain them, and responds to those
commenters who requested that FMCSA
ensure electronic records are protected
from unauthorized amendment. We
have updated paragraph (b) to ensure
FMCSA is notified in any case where
the integrity of the record is at issue.

49 CFR 379.7

As previously drafted, section 379.7
contained outdated record preservation
language that does not take into account
the use of computers and modern
technology. As proposed in the NPRM,
FMCSA replaces this language with
language that permits companies to
preserve records using any technology
that accurately reflects all of the
information in the record and remains
accessible for later use in accordance
with the Agency’s record keeping
requirements. These changes conform to
the requirements for electronic methods
in new §390.32.

G. Part 380
49 CFR 380.715

Also in reviewing the CFR, FMCSA
discovered an additional instance where
recently added regulatory text could be
updated to align with the changes
proposed in the NPRM. The Agency has
included a revision to § 380.715(a).
FMCSA replaces the phrase
‘“‘assessments (in written or electronic
format)” in this section with the phrase
‘“‘written assessments’’ to conform to the
new definition of “written or in
writing”” at §§ 390.5 and 390.5T, which
eliminates the distinction between
paper and electronic methods of
communication. We believe that notice
and comment on this change is
unnecessary as the additional revision
in § 380.715 is similar, if not identical,
to changes that were included in the
NPRM.

49 CFR 380.725

Entry-level driver training providers
are required by § 380.725(b)(2) to
maintain a copy of the driver-trainee’s
commercial learner’s permit(s) or
commercial driver’s license, and
§ 380.725(b)(3) requires these training
providers maintain copies of
commercial driver’s licenses and
applicable endorsements held by
behind-the-wheel and theory

instructors. As mentioned throughout
this preamble about copies of records,
entry-level driver training providers are
free to choose the method of
maintaining copies as long as it meets
the requirements in § 390.31 which
permit parties to maintain accurate
copies in lieu of originals.

H. Part 382
49 CFR 382.601

Also while reviewing the CFR, the
Agency discovered an additional
instance where existing regulatory text
could be updated to align with the
changes proposed in the NPRM. In this
final rule, FMCSA made an additional
revision to §382.601(d). FMCSA
removes the phrase “‘the original of” in
this section for the reasons explained in
the discussion of § 373.103, above.

1. Part 387

49 CFR 387.7

As previously drafted, paragraph
(b)(1) of § 387.7 required insurers and
motor carriers to give 35 days’ notice
prior to cancelling the financial
responsibility policies required in
§387.9. This section formerly
established mail as the only method of
communicating cancellations. As
proposed in the NPRM, FMCSA amends
this section by replacing the word
“mailed” with the more technologically
neutral term ‘“‘transmitted,” and ‘“Proof
of mailing” with “Proof of
transmission.” This establishes parity
between mailing and other methods of
transmission as proof of cancellation.

49 CFR 387.15

FMCSA amends § 387.15 by removing
the outdated 1982 illustration I and the
outdated 1983 illustration II. These
illustrations represent FMCSA’s
predecessor Federal Highway
Administration’s Forms MCS-90 and
MCS-82. FMCSA will update the forms
by making non-substantive changes to
these OMB-approved forms by replacing
the terms ‘“mailed” with “transmitted,”
and “Proof of mailing” with “Proof of
transmission” for the reasons explained
in the discussion of § 387.7, above.
FMCSA adds a reference to the section
that the public may access the current
OMB-approved versions of Forms MCS—
90 and MCS-82 at FMCSA'’s website
https://www.fmcsa.dot.gov/mission/
forms. Thus, the public will have access
to the most current OMB-approved
forms via FMCSA’s website rather than
outdated forms in § 387.15. This change
is in addition to what was proposed in
the NPRM. Because the illustrations
were not representations of the current
OMB-approved forms, we believe that
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this change is not subject to notice and
comment. It is a ministerial action that
removes confusion from the regulations.
As such, notice and comment are
unnecessary.

49 CFR 387.31

As proposed, FMCSA amends
§ 387.31(b)(1) by replacing the term
“mailed” with “transmitted,” and
“Proof of mailing” with “Proof of
transmission” for the reasons explained
in the discussion of § 387.7, above.

49 CFR 387.39

FMCSA amends § 387.39 by removing
the outdated 2003 illustrations I and II.
These illustrations represent FMCSA’s
Forms MCS—90B and MCS—82B.
FMCSA will update the forms for the
same reasons explained in the
discussion of §§387.7 and 387.15,
above. FMCSA also adds a reference to
the section that the public may access
the current OMB-approved versions of
Forms MCS-90B and MCS-82B at
FMCSA’s website https://
www.fmcsa.dot.gov/mission/forms. This
change is in addition to what was
proposed in the NPRM. Because the
illustrations were not representations of
the current OMB-approved forms, we
believe that this change is not subject to
notice and comment. It is a ministerial
action that removes confusion from the
regulations. As such, notice and
comment are unnecessary.

J. Part 390
49 CFR 390.5 and 390.5T

FMCSA moves the definition for
“electronic signature” from proposed
§390.32(c)(2) to §§390.5 and 390.5T,
and adds a § 390.5T cross reference for
the term to §390.32(c)(1). As discussed
in the response to comments about
electronic signatures earlier in this
preamble, an electronic signature
continues to mean a method of signing
an electronic communication that: (1)
Identifies and authenticates a particular
person as the source of the electronic
communication; and (2) indicates such
person’s approval of the information
contained in the electronic
communication.

Based on a few commenters’
confusion with the definition, FMCSA
adds a clarifying phrase that the
definition is in accordance with the
Government Paperwork Elimination Act
(Pub. L. 105-277, Title XVII, Secs.
1701-1710, 112 Stat. 2681-749, 44
U.S.C. 3504 note). This will ensure that
regulated entities know FMCSA is using
GPEA’s performance standard for
allowing use of electronic signatures.
This change also is made to the

currently suspended § 390.5, to ensure
that when FMCSA rescinds the
suspension, the changes made by this
final rule will remain intact.

As proposed, FMCSA introduces the
definition of “written or in writing” in
§§390.5 and 390.5T. The new definition
is technologically neutral and includes
anything typed, handwritten, or printed
on a tangible medium, such as paper, as
well as anything typed or generated
electronically, as long as it otherwise
meets the new standards in § 390.32.
This definition establishes technological
neutrality throughout the FMCSRs and
eliminates any distinction between
paper and electronic documentation as
being ‘“written or in writing.”

49 CFR 390.7

As proposed in the NPRM, FMCSA
removes the outdated explanation of the
term “writing” from the rules of
construction in § 390.7(b)(2). As
explained above, FMCSA has
implemented a new definition of
“written or in writing” in §§390.5 and
390.5T.

49 CFR 390.31

Revised § 390.31 permits persons or
entities subject to document retention
requirements to keep copies in lieu of
originals. As proposed in the NPRM,
FMCSA removes the reference to
microfilm as the only acceptable
method for storing such copies. It also
removes the prohibition on using
computer technology to maintain
documents with signatures. This change
provides the flexibility to choose the
type of recordkeeping and storage that
best suits an entity’s capacities and
business needs. To comply with the
requirements of this section, copies
must be legible; anyone entitled to
inspect them must be able to view and
read the content required to be in the
record. The requirement that the Agency
be able to inspect records applies
regardless of whether the copy is in
paper or electronic form.

49 CFR 390.32

As proposed in the NPRM, new
§390.32 permits any person or entity to
use electronic methods to comply with
any provision in chapter III of subtitle
B of title 49, Code of Federal
Regulations (49 CFR parts 300—-399) that
requires a document to be signed,
certified, generated, maintained, or
exchanged. It applies to all forms of
written documentation, including
forms, records, notations, and other
documents. This rule establishes parity
between paper and electronic
documents and signatures, greatly
expanding interested parties’ ability to

use electronic methods to comply with
FMCSA'’s requirements.

Paragraph (a) specifies that the rule
applies only to documents that FMCSA
requires entities or individuals to retain,
regardless of whether the Agency
subsequently requires them to be
produced or displayed at the request of
an FMCSA official or other parties
entitled to access. It does not apply to
documents that individuals or entities
are required to file directly with the
Agency. For more information about
electronic filing methods for documents
filed directly with FMCSA, interested
parties can consult specific program
information on FMCSA’s website
(www.fmcsa.dot.gov).

Paragraph (b) permits, but does not
require, any entity to satisfy FMCSA
requirements by using electronic
methods to generate, maintain, or
exchange documents. The substance of
the document would otherwise have to
comply with applicable Federal laws
and Agency rules.

Paragraph (c) permits, but does not
require, any entity required to sign or
certify a document to do so using
electronic signatures. The rule specifies
that a person may use any available
technology so long as the signature
otherwise complies with FMCSA’s
requirements. In response to comments,
this paragraph has been further revised
to include that any electronically signed
documents must incorporate or
otherwise include evidence that both
parties have consented to the use of
electronic signatures, as required by the
E-SIGN Act (15 U.S.C. 7001(c)).

Paragraph (d) establishes the
minimum requirements for electronic
documents and signatures. Any
electronic document or signature would
be considered the legal equivalent of a
paper document or signature if it is the
functional equivalent with respect to
integrity, accuracy, and accessibility. In
other words, the electronic documents
or signatures need to accurately and
reliably reflect the information in the
record. They must remain accessible in
a form that could be accurately viewed
or reproduced according to Agency
rules.

Electronic documents are not to be
considered the legal equivalent of
traditional paper documents if they are
not capable of being retained and
accurately reproduced for reference by
any entity entitled to access by law, for
the period of time required by the
Agency’s recordkeeping requirements.
For example, if Agency rules require
that a document be produced upon
demand, such as a record of duty status
requested by an enforcement officer, the
entity must be able to provide the
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Agency with an accurate copy of the
electronic record upon demand.
Similarly, if Agency rules require that a
document be produced to the Agency
within 48 hours, such as a motor carrier
with multiple offices, the entity would
have to provide the Agency with an
accurate copy of the electronic record
within 48 hours. The person inspecting
the document must be able to view and
read the content of that electronic
record. As with any documents, paper
or electronic, documents that are not
legible—for any reason—do not satisfy
the Agency’s requirements.

This rule does not apply to other
agencies’ rules, even if FMCSA requires
compliance with those rules. For
example, some of FMCSA'’s regulations
cross-reference other agencies’ rules,
such as those related to drug and
alcohol testing (49 CFR part 40) and
hazardous materials (49 CFR parts 105—
199). In addition, if a motor carrier is
operating in a foreign country, it must
follow any rules that apply in that
country.

K. Part 391

Former 49 CFR 391.55 required each
motor carrier to maintain a
“photographic” copy of a Longer
Combination Vehicle driver-instructor’s
commercial driver’s license. But current
technology for reproducing documents
is not limited to photographic methods;
other methods for capturing digital
images also exist. Accordingly, as
proposed in the NPRM, FMCSA
removes the word ‘“photographic” to
make this section technologically
neutral. Motor carriers are still required
to maintain a copy of the Longer
Combination Vehicle driver-instructor’s
commercial driver’s license, but they are
free to choose the method of making
that copy.

L. Part 395
49 CFR 395.8

Former § 395.8(f)(2) required that
RODS be made in the driver’s own
handwriting. Recognizing that many
drivers and motor carriers prefer to use
electronic RODS, including electronic
signatures, FMCSA proposed removal of
the requirement that RODS be in the
driver’s own handwriting and adopts
the rule as proposed. But drivers are
still required to make their own entries;
and those entries are required to be
legible, regardless of the medium used
to record them. This change permits
drivers to choose whether to use
electronic or handwritten entries and
signatures. For example, a driver could
make RODS entries in his or her own
handwriting with a handwritten

signature; electronically with an
electronic signature; or typed and then
subscribed with a handwritten
signature, depending on the method
used to record RODS.

49 CFR 395.15

Formerly § 395.15 (b)(2) permitted use
of automatic on-board recording devices
(AOBRDs) in conjunction with
handwritten or printed RODS.
Recognizing that many drivers and
motor carriers prefer to use electronic
means of recording duty status, FMCSA
removes reference to handwritten or
printed RODS, as proposed in the
NPRM. The changes permit drivers and
motor carriers to use RODS maintained
in other media in conjunction with
AOBRDs, as long as they otherwise meet
FMCSA'’s requirements.

Former paragraph (b)(4) required a
driver to have the previous 7
consecutive days of RODS available for
inspection and specified that those
RODS can be from an AOBRD,
handwritten records, computer
generated records, or any combination
thereof. As proposed in the NPRM,
FMCSA makes this section
technologically neutral by removing
reference to handwritten and computer
generated records. Drivers are still
permitted to use handwritten or
computer generated records, but they
are free to choose any medium for
maintaining these records that
otherwise meets FMCSA’s requirements.

As previously drafted, paragraph
(b)(5) referenced ‘“hard copies” of the
RODS documents described in
paragraph (b)(4). As proposed, FMCSA
removes reference to “hard copies” for
the same reasons explained in the
discussion of Earagraph (b)(4) above.

In paragraph (e), FMCSA removes, as
proposed, the requirement that RODS be
made in a driver’s own handwriting for
the reasons explained in the discussion
of § 395.8(f)(2), above.

In paragraph (f), FMCSA removes, as
proposed, the requirement that RODS be
made in a driver’s own handwriting for
the reasons explained in the discussion
of § 395.8(f)(2), above.

In paragraph (h), FMCSA removes, as
proposed, the option that RODS may be
submitted to employers via mail for the
same reasons explained in the
discussion of § 387.7, above.

In the introduction to paragraph (i),
FMCSA removes, as proposed, reference
to handwritten RODS for the reasons
explained in the discussion of
§ 395.8(f)(2), above. In paragraphs (i)(4)
and (7), FMCSA removes, as proposed,
outdated language applicable to
AOBRDs installed before October 31,
1988. FMCSA does not believe that

AOBRDs installed before this date are
still in use. As such, this language is no
longer necessary.

M. Part 398

As proposed in the NPRM and for the
same reasons explained in the
discussion of § 391.55 above, FMCSA
removes the requirement in 49 CFR
398.3 that certain documents must be
‘“photographically reproduced.”

X. International Impacts

The FMCSRs, and any exceptions to
the FMCSRs, apply only within the
United States (and, in some cases,
United States territories). Motor carriers
and drivers are subject to the laws and
regulations of the countries that they
operate in, unless an international
agreement states otherwise. Drivers and
carriers should be aware of the
regulatory differences amongst nations.

XI. Regulatory Analyses

A. E.O. 12866 (Regulatory Planning and
Review), E.O. 13563 (Improving

Regulation and Regulatory Review), and
DOT Regulatory Policies and Procedures

FMCSA determined that this final
rule is not a significant regulatory action
under section 3(f) of E.O. 12866 (58 FR
51735, October 4, 1993), Regulatory
Planning and Review, as supplemented
by E.O. 13563 (76 FR 3821, January 21,
2011), Improving Regulation and
Regulatory Review, and does not require
an assessment of potential costs and
benefits under section 6(a)(3) of that
Order. Accordingly, the Office of
Management and Budget (OMB) has not
reviewed it under that Order. It is also
not significant within the meaning of
DOT regulatory policies and procedures
(DOT Order 2100.5 dated May 22, 1980;
44 FR 11034, February 26, 1979).

This final rule does not impose new
requirements, and it is expected to
provide regulatory relief to the industry.
It codifies previously issued regulatory
guidance that provides flexibility to the
industry in the use of electronic
documents and electronic signatures,
and removes outdated and obsolete
references in the regulatory text.
Examples of documents affected by this
rule include vehicle maintenance
records, driver qualification files, bills
of lading, and business records.
Regulated entities are provided
additional flexibility and may choose to
conduct business using either electronic
versions or traditional paper-based
versions of these types of documents.

Because the choice of using electronic
methods is optional and not mandatory,
and regulated entities may continue to
use traditional paper-based methods if
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they desire to do so, the Agency expects
regulated entities will choose those
methods that best suit their individual
needs. For those regulated entities that
do choose to use electronic documents
and methods under this rule, potential
cost savings may include reduced
expenditures on labor time, office and
storage space, materials, and office
equipment. For example, specific types
of savings could include purchasing less
paper and toner/ink, printing fewer
documents, requiring fewer file cabinets
or document boxes for storage of paper
documents, using less space for storage
of paper documents, expending less
labor time in activities such as handling
and filing of paperwork, expending less
labor time in identifying and retrieving
documents, and transmitting fewer
paper documents by mail or courier
services.

Because the previously issued
regulatory guidance that is now being
codified in this final rule has been in
place for several years, since January 4,
2011, it is believed that many regulated
entities for whom the use of electronic
documents and methods best suits their
needs may have already made this
transition from traditional paper-based
methods. Therefore, many of the
potential cost savings possible from this
rule may have largely already occurred.
It is estimated that though there may
still be some additional incremental cost
savings that could result from the
regulatory flexibility being codified by
this final rule (e.g., for any remaining
regulated entities that may desire at
some time to use electronic documents
and methods but have not yet made this
transition), overall these additional cost
savings will be minimal. Furthermore,
these potential remaining additional
cost savings cannot be reliably
quantified or monetized. Factors
contributing to difficulties in
quantifying the potential cost savings
include the variety of records and
documents potentially affected across
multiple FMCSA regulations, a lack of
information regarding the number of
records or documents signed, certified,
generated, exchanged, or maintained,
and a lack of information regarding the
extent to which electronic documents
and signatures have already been
voluntarily adopted under existing
FMCSA guidance.

Of the comments submitted to the
April 28, 2014, NPRM, discussed earlier
in Section VII, Comments and
Responses, none provided data or
information to suggest that this final
rule would be a significant regulatory
action.

In light of the above considerations,
the Agency does not believe that the

rule would have an annual effect on the
economy of $100 million or more, nor
would it meet any of the other criteria
presented in section 3(f) of E.O. 12866,
Regulatory Planning and Review, for a
significant regulatory action. Therefore,
as noted earlier, FMCSA has determined
that this final rule is not a significant
regulatory action.

B. E.O. 13771 (Reducing Regulation and
Controlling Regulatory Costs)

E.O. 13771 (82 FR 9339, February 3,
2017), Reducing Regulation and
Controlling Regulatory Costs, requires
that for “every one new [E.O. 13771
regulatory action] issued, at least two
prior regulations be identified for
elimination, and that the cost of
planned regulations be prudently
managed and controlled through a
budgeting process.” Implementation
guidance for E.O. 13771 issued by the
Office of Management and Budget
(OMB) (Memorandum M—17-21, April
5, 2017) defines two different types of
E.O. 13771 actions: An E.O. 13771
regulatory action, and an E.O. 13771
deregulatory action.

An E.O. 13771 regulatory action is
defined as:

(i) A significant action as defined in
Section 3(f) of E.O. 12866 that has been
finalized, and that imposes total costs
greater than zero; or

(ii) a significant guidance document
(e.g., significant interpretive guidance)
reviewed by OIRA under the procedures
of E.O. 12866 that has been finalized
and that imposes total costs greater than
Zero.

The Agency action, in this case a
rulemaking, must meet both the
significance and the total cost criteria to
be considered an E.O. 13771 regulatory
action. This rulemaking is not a
significant regulatory action as defined
in Section 3(f) of E.O. 12866, and
therefore does not meet the significance
criterion for being an E.O. 13771
regulatory action. Consequently, this
rulemaking is not an E.O. 13771
regulatory action.

An E.O. 13771 deregulatory action is
defined as “‘an action that has been
finalized and has total costs less than
zero.” As discussed earlier, this final
rule does not impose new requirements,
and it is expected to provide regulatory
relief to the industry. Because the
choice of using electronic methods is
optional and not mandatory, and
regulated entities may continue to use
traditional paper-based methods if they
desire to do so, the Agency expects
regulated entities will choose those
methods that best suit their individual
needs. For those regulated entities that
do choose to use electronic documents

and methods under this rule, potential
cost savings may include reduced
expenditures on labor time, office and
storage space, materials, and office
equipment. Consequently, this rule has
total costs less than zero, and therefore
is a deregulatory action under E.O.
13771. However, as discussed earlier, it
is believed that many regulated entities
for whom the use of electronic
documents and methods best suits their
needs may have already made this
transition from traditional paper-based
methods under existing FMCSA
guidance, and therefore many of the
potential cost savings possible from this
rule may have largely already occurred.
It is estimated that though there may
still be some additional incremental cost
savings that could result from the
regulatory flexibility being codified by
this final rule (e.g., for any remaining
regulated entities that may desire at
some time to use electronic documents
and methods but have not yet made this
transition), overall these additional cost
savings will be minimal. Furthermore,
these potential remaining additional
cost savings cannot be reliably
quantified or monetized because of the
large variety of records and documents
potentially affected across multiple
FMCSA regulations, a lack of
information regarding the number of
records or documents signed, certified,
generated, exchanged, or maintained,
and a lack of information regarding the
extent to which electronic documents
and signatures have already been
voluntarily adopted under existing
FMCSA guidance. Therefore, though it
is expected that there will be some
additional incremental cost savings that
will result from this final rule, these
cost savings are expected to be minimal
and are not quantified.

As a deregulatory action under E.O.
13771, this rule contributes to Agency
compliance with section 2(a) of E.O.
13771 regarding issuing at least two E.O.
13771 deregulatory actions for each E.O.
13771 regulatory action. Because the
cost savings resulting from this rule are
not quantified, this rule does not
however contribute towards Agency
compliance with section 2(c) of E.O.
13771 regarding offsetting the costs of
E.O. 13771 regulatory actions with cost
savings from E.O. 13771 deregulatory
actions.

C. Regulatory Flexibility Act

The Regulatory Flexibility Act of 1980
(5 U.S.C. 601 et seq.) requires Federal
agencies to consider the effects of the
regulatory action on small business and
other small entities and to minimize any
significant economic impact. The term
“small entities” comprises small
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businesses and not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.
Accordingly, DOT policy requires an
analysis of the impact of all regulations
on small entities, and mandates that
agencies strive to lessen any adverse
effects on these businesses. Under the
Regulatory Flexibility Act, as amended
by the Small Business Regulatory
Enforcement Fairness Act of 1996 (Pub.
L. 104-121, 110 Stat. 857), the rule is
not expected to have a significant
economic impact on a substantial
number of small entities. As discussed
earlier, though it is expected that there
will be some additional incremental
cost savings that will result from this
final rule, these cost savings are
expected to be minimal, and to the
extent that they occur they will be
beneficial to the entities that realize
these cost savings. Consequently, I
certify the action will not have a
significant economic impact on a
substantial number of small entities.

D. Assistance for Small Entities

In accordance with section 213(a) of
the Small Business Regulatory
Enforcement Fairness Act of 1996,
FMCSA wants to assist small entities in
understanding this final rule so that
they can better evaluate its effects on
themselves and participate in the
rulemaking initiative. If the rule will
affect your small business, organization,
or governmental jurisdiction and you
have questions concerning its

provisions or options for compliance,
please consult the FMCSA point of
contact listed in the FOR FURTHER
INFORMATION CONTACT section of this
rule.

Small businesses may send comments
on the actions of Federal employees
who enforce or otherwise determine
compliance with Federal regulations to
the Small Business Administration’s
Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of FMCSA, call 1-888—REG—
FAIR (1-888-734—3247). DOT has a
policy regarding the rights of small
entities to regulatory enforcement
fairness and an explicit policy against
retaliation for exercising these rights.

E. Unfunded Mandates Reform Act of
1995

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector, of
$156 million (which is the value
equivalent of $100,000,000 in 1995,
adjusted for inflation to 2015 levels) or
more in any one year. Though this final
rule will not result in such an
expenditure, the Agency does discuss
the potential effects of this rule
elsewhere in this preamble.

F. Paperwork Reduction Act (Collection
of Information)

This final rule calls for no new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520). This rule codifies
FMCSA regulatory guidance within the
CFR, allowing those documents that
FMCSA'’s regulations obligate entities or
individuals to retain, many of which are
generated as part of customary and
usual business or private practices, to be
maintained electronically or in paper
form. This rule does not apply to forms
or other documents that must be
submitted directly to FMCSA; the
regulations which state that those
documents either must or may be
submitted to FMCSA in electronic
format (such as those covered by 49 CFR
part 382, subpart G) are not impacted by
this final rule, and any paperwork
burdens associated with those rules
were already analyzed by FMCSA in
prior rulemakings.

For this final rule, FMCSA reviewed
all current, active, OMB-approved
information collection request (ICR)
supporting statements. These statements
are available for public inspection via
www.reginfo.gov. Table 1 shows the 27
active ICRs covering the rules in 49 CFR
parts 300 to 399 that are being impacted
by this final rule allowing electronic
methods or signatures. Each of these
listed collections currently allows for
electronic creation, retention, or
signature of records covered by the
collection. We also show the current
expiration date for each collection.

TABLE 1
: OMB Current
OMB Control No. Title expiration date
2126-0001 Hours of Service (HOS) of Drivers Regulations ...........ccceveeiirieiinenieieecseecseeeese e 6/30/2019
2126-0008 .... Inspection, Repair and Maintenance 7/31/2018
2126-0004 .... Driver Qualification Files ..........ccocceee. 1/31/2020
2126-0006 .... Medical Qualification Requirements 8/31/2018
2126-0008 .... Financial Responsibility for Motor Carriers of Passengers and Motor Carriers of Property ... 1/31/2020
2126-00009 .... Accident Recordkeeping REQUIFEMENTS ........cooiiiiiiiiiiiie e 9/30/2020
2126-0011 ... Commercial Driver Licensing and Test Standards .. 10/31/2018
21260013 .... Motor Carrier Identification Report ..........ccccooveiiiiininiiennens 4/30/2019
2126-0014 .... Transportation of Hazardous Materials, Highway Routing ...........ccccceee. 4/30/2020
2126-0015 .... Designation of Agents, Motor Carriers, Brokers and Freight Forwarders . 1/31/2020
2126-0016 .... Licensing Applications for Motor Carrier Operating Authority ................... 1/31/2020
21260017 .... Financial Responsibility, Trucking and Freight Forwarding ...... 5/31/2020
2126-0018 .... Request for Revocation of Authority Granted ...........c.ccciiiiiiniiieneecseee e 9/30/2020
2126-0019 Application for Certificate of Registration for Foreign Motor Carriers and Foreign Motor Pri- 10/31/2018
vate Carriers.
21260025 Transportation of Household Goods; Consumer Protection ..........cccceccveeviiiivicee e e 8/31/2019
2126-0026 .... Training Certification for Drivers of Longer Combination Vehicles ............... 5/31/2020
2126-0028 .... Training Certification for Entry-Level Commercial Motor Vehicle Operators 4/30/2020
2126-0030 .... Hazardous Materials Safety Permits ..........ccccoeiieiiiiiieiiiieese e 8/31/2020
2126-0051 .... FMCSA Registration/Update(s) ........cccccerrerrverervenne 1/31/2020
2126-0054 .... Commercial Motor Vehicle Marking Requirements . 8/31/2018
2126-0056 .... Lease and Interchange of Vehicles .........ccccooiiiiiiiiiiiinniee, 8/31/2018
2126-0057 Commercial Driver’s License Drug and Alcohol ClearinghOouse ..........ccccceevevrieeineeiiieeneennene 1/31/2020
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TABLE 1—Continued

OMB Control No.

Title

OMB Current
expiration date

2126-0060
2126-0062 ....
2126-0063 ....
2126-0064 ....
2126-0065

Motor Carrier Records Change Form
Electronic Logging Device (ELD) Registration .........
State Commercial Driver’s License Program Plan ..
391.41 CMV Driver Medication Form
Commercial Driver’s License Skills Testing Delays

7/31/2018
12/31/2018
12/31/2018

1/31/2020

2/28/2019

Each of the above-listed collections
has a section in its supporting statement
discussing the extent to which
automated information collection,
creation, or storage is expected to occur.
For example, FMCSA’s “Lease and
Interchange of Vehicles” ICR, 2126—
0056, states “Leases may be created and
maintained electronically. FMCSA
estimates that 50% of the leases are
electronic.”

Therefore, there are no new
collections of information under the
Paperwork Reduction Act of 1995 for
OMB to approve, nor are there any
revisions of currently approved
collections required by this final rule.

G. E.O. 13132 (Federalism)

A rule has implications for federalism
under Section 1(a) of E.O. 13132, if it
has “substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.” FMCSA has
determined that this rule would not
have substantial direct costs on or for
States, nor would it limit the
policymaking discretion of States.
Nothing in this document preempts any
State law or regulation. Therefore, this
rule does not have sufficient federalism
implications to warrant the preparation
of a federalism summary impact
statement.

H. E.O. 12988 (Civil Justice Reform)

This final rule meets applicable
standards in sections 3(a) and 3(b)(2) of
E.O. 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

I. E.O. 13045 (Protection of Children)

E.O. 13045, Protection of Children
from Environmental Health Risks and
Safety Risks (62 FR 19885, April 23,
1997), requires agencies issuing
“economically significant” rules, if the
regulation also concerns an
environmental health or safety risk that
an agency has reason to believe may
disproportionately affect children, to
include an evaluation of the regulation’s
environmental health and safety effects

on children. The Agency determined
this final rule is not economically
significant. Therefore, no analysis of the
impacts on children is required. In any
event, the Agency does not anticipate
that this regulatory action could in any
respect present an environmental or
safety risk that could disproportionately
affect children.

J. E.O. 12630 (Taking of Private
Property)

FMCSA reviewed this final rule in
accordance with E.O. 12630,
Governmental Actions and Interference
with Constitutionally Protected Property
Rights, and has determined it will not
effect a taking of private property or
otherwise have taking implications.

K. Privacy

Section 522 of title I of division H of
the Consolidated Appropriations Act,
2005, enacted December 8, 2004 (Pub. L.
108—447, 118 Stat. 2809, 3268, 5 U.S.C.
552a note), requires the Agency to
conduct a privacy impact assessment
(PIA) of a regulation that will affect the
privacy of individuals. This final rule
does not require the collection of
personally identifiable information (PII).

The Privacy Act (5 U.S.C. 552a)
applies only to Federal agencies and any
non-Federal agency that receives
records contained in a system of records
from a Federal agency for use in a
matching program. FMCSA has
determined that this rule would not
result in a new or revised Privacy Act
System of Records for FMCSA.

The E-Government Act of 2002,
Public Law 107-347, sec. 208, 116 Stat.
2899, 2921 (December 17, 2002),
requires Federal agencies to conduct a
PIA for new or substantially changed
technology that collects, maintains, or
disseminates information in an
identifiable form. No new or
substantially changed technology would
collect, maintain, or disseminate
information as a result of this rule.
Accordingly, FMCSA has not conducted
a privacy impact assessment.

L. E.O. 12372 (Intergovernmental
Review)

The regulations implementing E.O.
12372, regarding intergovernmental

consultation on Federal programs and
activities do not apply to this program.

M. E.O. 13211 (Energy Supply,
Distribution, or Use)

FMCSA has analyzed this final rule
under E.O. 13211, Actions Concerning
Regulations That Significantly Affect
Energy Supply, Distribution, or Use.
The Agency has determined that it is
not a “‘significant energy action” under
that order because it is not a ““significant
regulatory action” likely to have a
significant adverse effect on the supply,
distribution, or use of energy. Therefore,
it does not require a Statement of Energy
Effects under E.O. 13211.

N. E.O. 13175 (Indian Tribal
Governments)

This rule does not have tribal
implications under E.O. 13175,
Consultation and Coordination with
Indian Tribal Governments, because it
does not have a substantial direct effect
on one or more Indian tribes, on the
relationship between the Federal
Government and Indian tribes, or on the
distribution of power and
responsibilities between the Federal
Government and Indian tribes.

O. National Technology Transfer and
Advancement Act (Technical
Standards)

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through OMB, with
an explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards (e.g.,
specifications of materials, performance,
design, or operation; test methods;
sampling procedures; and related
management systems practices) are
standards that are developed or adopted
by voluntary consensus standards
bodies. This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.
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P. Environment (NEPA, CAA, E.O.
12898 Environmental Justice)

FMCSA analyzed this rule for the
purpose of the National Environmental
Policy Act of 1969 (42 U.S.C. 4321 et
seq.) and determined this action is
categorically excluded from further
analysis and documentation in an
environmental assessment or
environmental impact statement under
FMCSA Order 5610.1 (69 FR 9680,
March 1, 2004), Appendix 2, paragraph
(6)(q) and paragraph (6)(y). The
Categorical Exclusion (CE) in paragraph
(6)(q) covers regulations implementing
record preservation procedures for
motor carriers, brokers, and household
goods freight forwarders, including
record types retained and retention
periods. The CE in paragraph (6)(y)
covers motor carrier identification and
registration reports, and requirements
about motor carriers’, drivers’, brokers’,
and freight forwarders’ copies of
records. The content in this rule is
covered by these CEs and the final
action does not have any effect on the
quality of the environment. The CE
determination is available for inspection
or copying in the Federal eRulemaking
Portal: http://www.regulations.gov.

FMCSA also analyzed this rule under
the Clean Air Act, as amended (CAA),
section 176(c) (42 U.S.C. 7401 et seq.),
and implementing regulations
promulgated by the Environmental
Protection Agency. Approval of this
action is exempt from the CAA’s general
conformity requirement since it does
not affect direct or indirect emissions of
criteria pollutants.

Under E.O. 12898, each Federal
agency must identify and address, as
appropriate, “‘disproportionately high
and adverse human health or
environmental effects of its programs,
policies, and activities on minority
populations and low-income
populations” in the United States, its
possessions, and territories. FMCSA
evaluated the environmental justice
effects of this proposed rule in
accordance with the E.O., and has
determined that no environmental
justice issue is associated with this final
rule, nor is there any collective
environmental impact that would result
from its promulgation.

List of Subjects
49 CFR Part 370

Freight forwarders, Investigations,
and Motor carriers.

49 CFR Part 371

Brokers, Motor carriers, and Reporting
and recordkeeping requirements.

49 CFR Part 373

Buses, Freight, Freight forwarders,
Motor carriers, and Moving of
household goods.

49 CFR Part 375

Advertising, Consumer protection,
Freight, Highways and roads, Insurance,
Motor carriers, Moving of household
goods, and Reporting and recordkeeping
requirements.

49 CFR Part 376

Motor carriers, and Reporting and
recordkeeping requirements.

49 CFR Part 378

Freight forwarders, Investigations,
Motor carriers, and Moving of
household goods.

49 CFR Part 379

Freight forwarders, Maritime carriers,
Motor carriers, Moving of household
goods, and Reporting and recordkeeping
requirements.

49 CFR Part 380

Administrative practice and
procedure, Highway safety, Motor
carriers, Reporting and recordkeeping
requirements.

49 CFR Part 382

Administrative practice and
procedure, Alcohol abuse, Drug abuse,
Drug testing, Highway safety, Motor
carriers, Penalties, Safety, and
Transportation.

49 CFR Part 387

Buses, Freight, Freight forwarders,
Hazardous materials transportation,
Highway safety, Insurance,
Intergovernmental relations, Motor
carriers, Motor vehicle safety, Moving of
household goods, Penalties, Reporting
and recordkeeping requirements, and
Surety bonds.

49 CFR Part 390

Highway safety, Intermodal
transportation, Motor carriers, Motor
vehicle safety, and Reporting and
recordkeeping requirements.

49 CFR Part 391

Alcohol abuse, Drug abuse, Drug
testing, Highway safety, Motor carriers,
Reporting and recordkeeping
requirements, Safety, and
Transportation.

49 CFR Part 395

Highway safety, Motor carriers, and
Reporting and recordkeeping
requirements.

49 CFR Part 396

Highway safety, Motor carriers, Motor
vehicle safety, and Reporting and
recordkeeping requirements.

49 CFR Part 398

Highway safety, Migrant labor, Motor
carriers, Motor vehicle safety, and
Reporting and recordkeeping
requirements.

For the reasons stated in the
preamble, FMCSA amends 49 CFR,
chapter III, as follows:

PART 370—PRINCIPLES AND
PRACTICES FOR THE INVESTIGATION
AND VOLUNTARY DISPOSITION OF
LOSS AND DAMAGE CLAIMS AND
PROCESSING SALVAGE

m 1. The authority citation for part 370
continues to read as follows:

Authority: 49 U.S.C. 13301, 14706; and 49
CFR 1.87.

§370.3 [Amended]

m 2. Amend § 370.3 as follows:

m a. Remove the words “or electronic”
and the parenthetical ““(when agreed to
by the carrier and shipper or receiver
involved)” from paragraph (b)
introductory text, and

m b. Remove the phrase “where claims
are electronically handled,” from
paragraph (b)(3).

§370.5 [Amended]

m 3. Amend § 370.5 in paragraph (a) as
follows:

m a. Remove the phrase “or by
electronic transmission”, and

m b. Remove both additional instances
of the words “or electronically”.

m 4. Amend § 370.7 by revising
paragraph (b) to read as follows:

§370.7 Investigation of claims.
* * * * *

(b) Supporting documents. When a
necessary part of an investigation, each
claim shall be supported by the bill of
lading, evidence of the freight charges,
if any, and either the invoice, a copy of
the invoice, or an exact copy thereof or
any extract made therefrom, certified by
the claimant to be true and correct with
respect to the property and value
involved in the claim; or certification of
prices or values, with trade or other
discounts, allowance, or deductions, of
any nature whatsoever and the terms
thereof, or depreciation reflected
thereon; Provided, however, That where
property involved in a claim has not
been invoiced to the consignee shown
on the bill of lading or where an invoice
does not show price or value, or where
the property involved has been sold, or
where the property has been transferred
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at bookkeeping values only, the carrier
shall, before voluntarily paying a claim,
require the claimant to establish the
destination value in the quantity,
shipped, transported, or involved;
Provided, further, That when supporting
documents are determined to be a
necessary part of an investigation, the
supporting documents are retained by
the carriers for possible FMCSA
inspection.

* * * * *

§370.9 [Amended]

m 5. Amend § 370.9 in paragraph (a) as
follows:

m a. Remove the phrase “or
electronically transmitted”’; and

m b. Remove both additional instances
of the words “or electronically”.

PART 371—BROKERS OF PROPERTY

m 6. The authority citation for part 371
continues to read as follows:

Authority: 49 U.S.C. 13301, 13501, 14122;
subtitle B, title IV, Pub. L. 109-59; and 49
CFR 1.87.

§371.109 [Amended]

m 7. Amend § 371.109 as follows:
m a. Remove the last sentence in
paragraph (a); and

m b. Remove the last sentence in
paragraph (b).

§371.111 [Amended]

m 8. Amend § 371.111 in paragraph (c)
as follows:

m a. Remove the comma after the word
“dated”’; and

m b. Remove the words “electronic or

paper”.
PART 373—RECEIPTS AND BILLS

m 9. The authority citation for part 373
continues to read as follows:

Authority: 49 U.S.C. 13301, 13531, 14706;
and 49 CFR 1.87.
m 10. Amend § 373.103 by:
m a. Redesignating paragraph (a)
introductory text as (a)(1) and
paragraphs (a)(1) through (11) as
paragraphs (a)(1)(i) through (xi);
m b. Designating the undesignated
paragraph following newly redesignated
paragraph (a)(1)(xi) as paragraph (a)(2);
m c. Redesignating paragraph (b)
introductory text as paragraph (b)(1) and
paragraphs (b)(1) through (11) as (b)(1)(i)
through (xi);
m d. Designating the undesignated
paragraph following newly redesignated
paragraph (b)(1)(xi) as paragraph (b)(2);
and
m e. Revising newly designated
paragraphs (a)(2) and (b)(2).

The revisions read as follows:

§373.103 For-hire, non-exempt expense
bills.

(a] * * %

(2) The shipper or receiver owing the
charges shall be given the freight or
expense bill and the carrier shall keep
a copy as prescribed at 49 CFR part 379.

* * * * *

(b) * * *

(2) The carrier shall keep a copy of all
expense bills issued for the period
prescribed at 49 CFR part 379. If any
expense bill is spoiled, voided, or
unused for any reason, a written record
of its disposition shall be retained for a
like period.

PART 375—TRANSPORTATION OF
HOUSEHOLD GOODS IN INTERSTATE
COMMERCE; CONSUMER
PROTECTION REGULATIONS

m 11. The authority citation for part 375
continues to read as follows:

Authority: 49 U.S.C. 13102, 13301, 13501,
13704, 13707, 13902, 14104, 14706, 14708;
subtitle B, title IV, Pub. L. 109-59; and 49
CFR 1.87.

m 12. Amend § 375.209 by revising
paragraph (b)(3) to read as follows:

§375.209 How must | handle complaints
and inquires?
* * * * *

(b) * * %

(3) A system for recording in writing
all inquiries and complaints received
from an individual shipper by any

means of communication.
* * * * *

m 13. Amend § 375.213 by revising
paragraphs (a), (b)(1), (e) introductory
text, and (e)(2) to read as follows:

§375.213 What information must | provide
to a prospective individual shipper?

(a) When you provide the written
estimate to a prospective individual
shipper, you must also provide the
individual shipper with the DOT
publication titled “Ready to Move?—
Tips for a Successful Interstate Move”’
(Department of Transportation
publication FMCSA-ESA-03-005, or its
successor publication). You must
provide the individual shipper with a
copy or provide a hyperlink on your
internet website to the FMCSA website
containing that publication.

(b) * * *

(1) The contents of appendix A of this
part, titled “Your Rights and
Responsibilities When You Move”
(Department of Transportation
publication FMCSA-ESA-03-006, or its
successor publication). You must
provide the individual shipper with a
copy or provide a hyperlink on your
internet website to the FMCSA website

containing the information in FMCSA’s
publication “Your Rights and
Responsibilities When You Move.”

* * * * *

(e) If an individual shipper elects to
waive receipt of the Federal consumer
protection information by one of the
methods described in paragraphs (a) and
(b)(1) of this section, and elects to access
the same information via the hyperlink
on the internet:

* * * * *

(2) You must obtain a signed, dated
receipt showing the individual shipper
has received both booklets that
includes, if applicable, verification of
the shipper’s agreement to access the
Federal consumer protection

information on the internet.
* * * * *

m 14. Amend § 375.505 by revising
paragraph (b)(5) to read as follows:

§375.505 Must | write up a bill of lading?

* * * * *

(b) * % %

(5) When you transport on a collect-
on-delivery basis, the name, address,
and if furnished, the telephone number,
fax number, or email address of a person
to notify about the charges. The
notification may be made by any
method of communication, including,
but not limited to, fax transmission;
email; overnight courier; or certified

mail, return receipt requested.
* * * * *

PART 376—LEASE AND
INTERCHANGE OF VEHICLES

m 15. The authority citation for part 376
continues to read as follows:

Authority: 49 U.S.C. 13301, 14102; and 49
CFR 1.87.

§376.11 [Amended]

m 16. Amend §376.11 as follows:

m a. Remove the last sentence in
paragraph (b)(1);

m b. Remove the word “papers” and add
in its place “documents” in the third
and fourth sentences of paragraph (d)(1);
and

m c. Remove the words “or papers” from
the fifth sentence of paragraph (d)(1).

m 17. Amend § 376.12 by revising
paragraphs (f), (g), and (1) to read as
follows:

§376.12 Lease requirements.
* * * * *

(f) Payment period. The lease shall
specify that payment to the lessor shall
be made within 15 days after
submission of the necessary delivery
documents concerning a trip in the
service of the authorized carrier. The
documentation required before the
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lessor can receive payment is limited to
log books required by the Department of
Transportation and those documents
necessary for the authorized carrier to
secure payment from the shipper. In
addition, the lease may provide that,
upon termination of the lease
agreement, as a condition precedent to
payment, the lessor shall remove all
identification devices of the authorized
carrier and, except in the case of
identification painted directly on
equipment, return them to the carrier. If
the identification device has been lost or
stolen, a letter certifying its removal will
satisfy this requirement. Until this
requirement is complied with, the
carrier may withhold final payment.
The authorized carrier may require the
submission of additional documents by
the lessor but not as a prerequisite to
payment. Payment to the lessor shall not
be made contingent upon submission of
a bill of lading to which no exceptions
have been taken. The authorized carrier
shall not set time limits for the
submission by the lessor of required
delivery documents.

(g) Copies of freight bill or other form
of freight documentation. When a
lessor’s revenue is based on a
percentage of the gross revenue for a
shipment, the lease must specify that
the authorized carrier will give the
lessor, before or at the time of
settlement, a copy of the rated freight
bill, or, in the case of contract carriers,
any other form of documentation
actually used for a shipment containing
the same information that would appear
on a rated freight bill. Regardless of the
method of compensation, the lease must
permit lessor to examine copies of the
carrier’s tariff or, in the case of contract
carriers, other documents from which
rates and charges are computed,
provided that where rates and charges
are computed from a contract of a
contract carrier, only those portions of
the contract containing the same
information that would appear on a
rated freight bill need be disclosed. The
authorized carrier may delete the names
of shippers and consignees shown on
the freight bill or other form of
documentation.

* * * * *

(1) Copies of the lease. The parties
must sign the lease. The authorized
carrier shall keep a copy and shall place
another copy of the lease on the
equipment during the period of the
lease unless a statement as provided for
in §376.11(c)(2) is carried on the
equipment instead. The owner of the
equipment shall keep a copy of the

lease.
* * * * *

PART 378—PROCEDURES
GOVERNING THE PROCESSING,
INVESTIGATION, AND DISPOSITION
OF OVERCHARGE, DUPLICATE
PAYMENT OR OVERCOLLECTION
CLAIMS

m 18. The authority citation for part 378
continues to read as follows:

Authority: 49 U.S.C. 13321, 14101, 14704,
14705; and 49 CFR 1.87.

§378.3 [Amended]
m 19. Amend § 378.3 in paragraph (a) by
removing the words “or electronically
communicated (when agreed to by the
carrier and shipper or receiver
involved)” from the first sentence.
m 20. Amend § 378.4 as follows:
m a. Revise paragraph (b) introductory
text;
m b. Revise paragraph (c); and
m c. In paragraph (e) remove the term
“orginal” and add in its place
“original”’.

The revisions read as follows:

§378.4 Documentation of claims.

(b) Claims for overcharge shall be
accompanied by the freight bill.
Additional information may include,
but is not limited to, the following:

(c) Claims for duplicate payment and
overcollection shall be accompanied by
the freight bill(s) for which charges were
paid and by freight bill payment

information.
* * * * *

§378.5 [Amended]

m 21. Amend § 378.5 in paragraph (c) by
removing the words ““or electronically
transmitted”.

§378.6 [Amended]
m 22. Amend § 378.6 by removing the

words “or electronic”.
m 23. Revise § 378.7 to read as follows:

§378.7 Acknowledgment of claims.
Upon receipt of a written claim, the
carrier shall acknowledge its receipt in
writing to the claimant within 30 days
after the date of receipt except when the
carrier shall have paid or declined in
writing within that period. The carrier
shall include the date of receipt in its
written claim, which shall be placed in
the file for that claim.
m 24. Revise § 378.8 to read as follows:

§378.8 Disposition of claims.

The processing carrier shall pay,
decline to pay, or settle each written
claim within 60 days after its receipt by
that carrier, except where the claimant
and the carrier agree in writing to a
specific extension based upon

extenuating circumstances. If the carrier
declines to pay a claim or makes
settlement in an amount different from
that sought, the carrier shall notify the
claimant in writing of the reason(s) for
its action, citing tariff authority or other
pertinent information developed as a
result of its investigation.

PART 379—PRESERVATION OF
RECORDS

m 25. The authority citation for part 379
continues to read as follows:

Authority: 49 U.S.C. 13301, 14122, 14123;
and 49 CFR 1.87.

W 26. Revise § 379.5 to read as follows:

§379.5 Protection and storage of records.
(a) The entity shall protect records
subject to this part from destruction,
deterioration, unauthorized access,
modification and/or data corruption.
(b) The entity shall notify the
Secretary if prescribed records are
substantially destroyed, damaged,
accessed and modified without
authorization, or otherwise corrupted.
m 27.Revise § 379.7 to read as follows:

§379.7 Preservation of records.

(a) All records may be preserved by
any technology that accurately reflects
all of the information in the record and
remains accessible in a form that can be
accurately reproduced later for
reference.

(b) Common information, such as
instructions, need not be preserved for
each record as long as it is common to
all such forms and an identified
specimen of the form is maintained for
reference.

Appendix A to Part 379 [Amended]

m 28. Amend appendix A to part 379 in
sections A.3.(d), B.3., F.1.(b), I.3.(c),
1.5.(b), and I.5.(c) by removing the word
“papers” and adding in its place the
word “documents”.

PART 380—SPECIAL TRAINING
REQUIREMENTS

m 29. The authority citation for part 380
continues to read as follows:

Authority: 49 U.S.C. 31133, 31136, 31305,
31307, 31308, and 31502; sec. 4007(a) and (b)
of Pub. L. 102—240 (105 Stat. 2151-2152);
sec. 32304 of Pub. L. 112-141; and 49 CFR
1.87.

m 30. Amend § 380.715 by revising
paragraph (a) to read as follows:

§380.715 Assessments.

(a) Training providers must use
written assessments to determine driver-
trainees’ proficiency in the knowledge
objectives in the theory portion of each
unit of instruction in appendices A
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through E of part 380, as applicable. The
driver-trainee must receive an overall
minimum score of 80 percent on the

theory assessment.
* * * * *

PART 382—CONTROLLED
SUBSTANCES AND ALCOHOL USE
AND TESTING

m 31. The authority citation for part 382
continues to read as follows:

AuthOI‘ity: 49 U.S.C. 31133, 31136, 31301
et seq., 31502; sec. 32934 of Pub. L. 112-141,
126 Stat. 405, 830; and 49 CFR 1.87.

§382.601 [Amended]

m 32. Amend § 382.601 by removing the
phrase “the original of”” from the second
sentence of paragraph (d).

PART 387—MINIMUM LEVELS OF
FINANCIAL RESPONSIBILITY FOR
MOTOR CARRIERS

m 33. The authority citation for part 387
continues to read as follows:

AuthOI‘ity: 49 U.S.C. 13101, 13301, 13906,
13908, 14701, 31138, 31139; and 49 CFR
1.87.

m 34. Amend § 387.7 by revising
paragraph (b)(1) to read as follows:

§387.7 Financial responsibility required.
* * * * *

(b)(1) Policies of insurance, surety
bonds, and endorsements required
under this section shall remain in effect
continuously until terminated.
Cancellation may be effected by the
insurer or the insured motor carrier
giving 35 days’ notice in writing to the
other. The 35 days’ notice shall
commence to run from the date the
notice is transmitted. Proof of
transmission shall be sufficient proof of
notice.

* * * * *

m 35. Revise § 387.15 to read as follows:

§387.15 Forms.

Endorsements for policies of
insurance (Form MCS-90) and surety
bonds (Form MCS—82) must be in the
form prescribed by the FMCSA and
approved by the OMB. Endorsements to
policies of insurance and surety bonds
shall specify that coverage thereunder
will remain in effect continuously until
terminated, as required in § 387.7 of this
subpart. The continuous coverage
requirement does not apply to Mexican
motor carriers insured under
§ 387.7(b)(3) of this subpart. The
endorsement and surety bond shall be
issued in the exact name of the motor
carrier. The Forms MCS-82 and MCS—-
90 are available from the FMCSA
website at http://www.fmcsa.dot.gov/
mission/forms.

m 36. Amend § 387.31 by revising
paragraph (b)(1) to read as follows:

§387.31 Financial responsibility required.
* * * * *

(b] * k%

(1) Cancellation may be effected by
the insurer or the insured motor carrier
giving 35 days’ notice in writing to the
other. The 35 days’ notice shall
commence to run from the date the
notice is transmitted. Proof of
transmission shall be sufficient proof of
notice.

* * * * *

m 37. Revise § 387.39 toread as follows:

§387.39 Forms.

Endorsements for policies of
insurance (Form MCS-90B) and surety
bonds (Form MCS—82B) must be in the
form prescribed by the FMCSA and
approved by the OMB. Endorsements to
policies of insurance and surety bonds
shall specify that coverage thereunder
will remain in effect continuously until
terminated, as required in § 387.31 of
this subpart. The continuous coverage
requirement does not apply to Mexican
motor carriers insured under
§387.31(b)(3) of this subpart. The
endorsement and surety bond shall be
issued in the exact name of the motor
carrier. The Forms MCS-82B and MCS—
90B are available from the FMCSA
website at http://www.fmcsa.dot.gov/
mission/forms.

§387.313T [Amended]

m 38. Amend § 387.313T in paragraph
(b) by removing the words “in
triplicate”.

§387.413T [Amended]

m 39. Amend § 387.413T in paragraph
(b) by removing the words ““in
triplicate”.

PART 390—FEDERAL MOTOR
CARRIER SAFETY REGULATIONS;
GENERAL

m 40. The authority citation for part 390
continues to read as follows:

Authority: 49 U.S.C. 504, 508, 31132,
31133, 31134, 31136, 31137, 31144, 31151,
31502; sec. 114, Pub. L. 103-311, 108 Stat.
1673, 1677-1678; sec. 212, 217, Pub. L. 106—
159, 113 Stat. 1748, 1766, 1767; sec. 229,
Pub. L. 106—159 (as transferred by sec. 4115
and amended by secs. 4130-4132, Pub. L.
109-59, 119 Stat. 1144, 1726, 1743-1744);
sec. 4136, Pub. L. 109-59, 119 Stat. 1144,
1745; sections 32101(d) and 32934, Pub. L.
112-141, 126 Stat. 405, 778, 830; sec. 2, Pub.
L.113-125, 128 Stat. 1388; and 49 CFR 1.87.

m 41. Amend § 390.5 as follows:

m a. Lift the suspension of the section;
m b. Add definitions of “electronic

signature” and “written or in writing”
in alphabetical order; and

m c. Suspend § 390.5 indefinitely.
The additions read as follows:

§390.5 Definitions.

* * * * *

Electronic signature means a method
of signing an electronic communication
that identifies and authenticates a
particular person as the source of the
electronic communication and indicates
such person’s approval of the
information contained in the electronic
communication, in accordance with the
Government Paperwork Elimination Act
(Pub. L. 105-277, Title XVII, Secs.
1701-1710,, 44 U.S.C. 3504 note, 112
Stat. 2681-749).

* * * * *

Written or in writing means printed,
handwritten, or typewritten either on
paper or other tangible medium, or by
any method of electronic documentation
that meets the requirements of 49 CFR
390.32.

m 42. Amend § 390.5T by adding
definitions of ““electronic signature” and
“written or in writing” in alphabetical
order to read as follows:

§390.5T Definitions

* * * * *

Electronic signature means a method
of signing an electronic communication
that identifies and authenticates a
particular person as the source of the
electronic communication and indicates
such person’s approval of the
information contained in the electronic
communication, in accordance with the
Government Paperwork Elimination Act
(Pub. L. 105-277, Title XVII, Secs.
1701-1710,, 44 U.S.C. 3504 note, 112
Stat. 2681-749).

* * * * *

Written or in writing means printed,
handwritten, or typewritten either on
paper or other tangible medium, or by
any method of electronic documentation
that meets the requirements of 49 CFR
390.32.

§390.7 [Amended]

m 43. Amend § 390.7 by removing
paragraph (b)(2) and redesignating
paragraphs (b)(3) through (7) as (b)(2)
through (6), respectively.

H 44. Revise § 390.31 to read as follows:

§390.31 Copies of records and
documents.

All records and documents required
to be maintained under this subchapter
must be maintained for the periods
specified. Except as otherwise provided,
copies that are legible and accurately
reflect the information required to be
contained in the record or document
may be maintained in lieu of originals.
W 45. Add §390.32 to read as follows:
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§390.32 Electronic documents and
signatures.

(a) Applicability. This section applies
to documents that entities or
individuals are required to retain,
regardless of whether FMCSA
subsequently requires them to be
produced or displayed to FMCSA staff
or other parties entitled to access. This
section does not apply to documents
that must be submitted directly to
FMCSA.

(b) Electronic records or documents.
Any person or entity required to
generate, maintain, or exchange
documents to satisfy requirements in
chapter III of subtitle B of title 49, Code
of Federal Regulations (49 CFR 300-
399) may use electronic methods to
satisfy those requirements.

(c) Electronic signatures. (1) Any
person or entity required to sign or
certify a document to satisfy the
requirements of chapter III of subtitle B
of title 49, Code of Federal Regulations
(49 CFR parts 300—-399) may use an
electronic signature, as defined in
§390.5T of this part.

(2) An electronic signature may be
made using any available technology
that otherwise satisfies FMCSA’s
requirements.

(d) Requirements. Any person or
entity may use documents signed,
certified, generated, maintained, or
exchanged using electronic methods if
the documents accurately reflect the
information otherwise required to be
contained in them. Records, documents
or signatures generated, maintained, or
exchanged using electronic methods do
not satisfy the requirements of this
section if they are not capable of being
retained, are not used for the purpose
for which they were created, or cannot
be accurately reproduced within
required timeframes for reference by any
party entitled to access. Records or
documents generated electronically do
not satisfy the requirements of this
section if they do not include proof of
consent to use electronically generated
records or documents, as required by 15
U.S.C. 7001(c).

PART 391—QUALIFICATIONS OF
DRIVERS AND LONGER
COMBINATION VEHICLE (LCV)
DRIVER INSTRUCTORS

m 46. The authority citation for part 391
continues to read as follows:

Authority: 49 U.S.C. 504, 508, 31133,
31136, 31149, 31502; sec. 4007(b) Pub. L.
102—-240, 105 Stat. 1914, 2152; sec. 114 Pub.
L. 103-311, 108 Stat. 1673, 1677; sec. 215
Pub. L. 106-159, 113 Stat. 1748, 1767; sec.
32934 Pub. L. 112-141, 126 Stat. 405, 830;
sec 5524 Pub. L. 114-94, 129 Stat. 1312,
1560; and 49 CFR 1.87.

§391.55 [Amended]

m 47. Amend § 391.55 in paragraph
(b)(2) by removing the word
“photographic”.

PART 395—HOURS OF SERVICE OF
DRIVERS

m 48. The authority citation for part 395
continues to read as follows:

Authority: 49 U.S.C. 504, 31133, 31136,
31137, 31502; sec. 113, Pub.L. 103-311, 108
Stat. 1673, 1676; sec. 229, Pub.L. 106—-159 (as
added and transferred by sec. 4115 and
amended by secs. 4130—4132, Pub.L. 109-59,
119 Stat. 1144, 1726, 1743, 1744); sec. 4133,
Pub.L. 109-59, 119 Stat. 1144, 1744; sec. 108,
Pub.L. 110-432, 122 Stat. 4860—4866; sec.
32934, Pub.L. 112-141, 126 Stat. 405, 830;
sec. 5206(b) of Pub. L. 114-94, 129 Stat.
1312, 1537; and 49 CFR 1.87.

m 49. Amend § 395.8 by revising
paragraph (f)(2) to read as follows:

§395.8 Driver’s record of duty status.
* * * * *
(f] * *x %

(2) Entries made by driver only. All
entries relating to a driver’s duty status
must be legible and made by the driver.
m 50. Amend § 395.15 by revising
paragraphs (b)(2), (4), and (5), (e), (),
(h)(1), (i) introductory text, and (i)(4)
and (7) to read as follows:

§395.15 Automatic on-board recording
devices.
* * * * *

(b) E

(2) The device shall provide a means
whereby authorized Federal, State, or
local officials can immediately check
the status of a driver’s hours of service.
This information may be used in
conjunction with records of duty status
maintained in other media, for the
previous 7 days.

* * * * *

(4) The driver shall have in his/her
possession records of duty status for the
previous 7 consecutive days available
for inspection while on duty. These
records shall consist of information
stored in and retrievable from the
automatic on-board recording device,
other written records, or any
combination thereof.

(5) All copies of other written records
of duty status referenced in paragraph
(b)(4) must be signed by the driver. The
driver’s signature certifies that the
information contained thereon is true
and correct.

* * * * *

(e) Entries made by driver only. If a
driver is required to make written
entries relating to the driver’s duty
status, such entries must be made by the
driver and be legible.

(f) Reconstruction of records of duty
status. Drivers are required to note any
failure of automatic on-board recording
devices, and to reconstruct the driver’s
record of duty status for the current day
and the past 7 days, less any days for
which the drivers have records, and to
continue to prepare a written record of
all subsequent duty status until the

device is again operational.
* * * *

(h) E

(1) The driver shall submit to the
employing motor carrier, each record of
the driver’s duty status within 13 days

following the completion of each record;
* * * * *

(i) Performance of recorders. Motor
carriers that use automatic on-board
recording devices for recording their
drivers’ records of duty status shall

ensure that:
* * * * *

(4) The automatic on-board recording
device warns the driver visually and/or
audibly that the device has ceased to

function;
* * * * *

(7) The on-board recording device/
system identifies sensor failures and
edited data;

* * * * *

PART 396—INSPECTION, REPAIR,
AND MAINTENANCE

m 51. The authority citation for part 396
continues to read as follows:

AuthOI‘ity: 49 U.S.C. 504, 31133, 31136,
31151, 31502; sec. 32934, Pub. L. 112-141,
126 Stat. 405, 830; sec. 5524 Pub. L. 114-94,
129 Stat. 1312, 1560; and 49 CFR 1.87.

§396.11 [Amended]

m 52. Amend § 396.11 by removing the
word “‘original” from paragraphs

(a)(3)(ii), (a)(4), and (b)(4).

§396.12 [Amended]

m 53. Amend § 396.12 by removing the
word “‘original” from paragraph (d).

PART 398—TRANSPORTATION OF
MIGRANT WORKERS

m 54. The authority citation for part 398
continues to read as follows:

Authority: 49 U.S.C. 13301, 13902, 31132,
31133, 31136, 31502, 31504; sec. 204, Pub.L.
104—-88, 109 Stat. 803, 941 (49 U.S.C. 701
note); sec. 212, Pub.L. 106-159, 113 Stat.
1748, 1766; and 49 CFR 1.87.

§398.3 [Amended]

m 55. Amend § 398.3 in paragraph (b)(8)
by removing the words
“photographically reproduced”
wherever they appear.
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Issued under the authority of delegation in
49 CFR 1.87: April 6, 2018.

Raymond P. Martinez,

Administrator.

[FR Doc. 2018—07749 Filed 4-13-18; 8:45 am]|
BILLING CODE 4910-EX-P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17

[Docket No. FWS-R2-ES-2016-0110;
FXES11130900000 178 FF09E42000]

RIN 1018-BB79

Endangered and Threatened Wildlife
and Plants; Removing the Black-
Capped Vireo From the Federal List of
Endangered and Threatened Wildlife

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Final rule.

SUMMARY: Under the authority of the
Endangered Species Act of 1973 (Act),
as amended, we, the U.S. Fish and
Wildlife Service (Service), remove the
black-capped vireo (Vireo atricapilla,
listed as Vireo atricapillus) from the
Federal List of Endangered and
Threatened Wildlife due to recovery.
This determination is based on a
thorough review of the best available
scientific and commercial information,
which indicates that the threats to this
species have been reduced or managed
to the point that the species has
recovered and no longer meets the
definition of endangered or threatened
under the Act.

DATES: This rule is effective May 16,
2018.

ADDRESSES: This final rule is available
on the internet at http://
www.regulations.gov under Docket No.
FWS-R2-ES-2016-0110 and at https://
www.fws.gov/southwest/es/
arlingtontexas/. Comments and
materials we received, as well as
supporting documentation we used in
preparing this rule, are available for
public inspection at http://
www.regulations.gov. Comments,
materials, and documentation that we
considered in this rulemaking will be
available by appointment, during
normal business hours, at: U.S. Fish and
Wildlife Service, Arlington Ecological
Services Field Office, 2005 NE Green
Oaks Blvd., Arlington, TX 76006;
telephone 817-277-1100; facsimile
817-277-1129; ARLES@fws.gov.

FOR FURTHER INFORMATION CONTACT:
Debra Bills, Field Supervisor, U.S. Fish

and Wildlife Service, Arlington
Ecological Services Field Office, 2005
NE Green Oaks Blvd., Suite 140,
Arlington, TX 76006; telephone 817—
277-1100; or facsimile 817—-277-1129.
Persons who use a telecommunications
device for the deaf (TDD) may call the
Federal Relay Service at 800—877-8339.

SUPPLEMENTARY INFORMATION:
Executive Summary

Why we need to publish a rule. Under
the Endangered Species Act, a species
may be removed (delisted) from the
Federal List of Endangered and
Threatened Wildlife if it is determined
it has recovered and is no longer
endangered or threatened. Delisting can
only be completed by issuing a rule.

This rule removes the black-capped
vireo (Vireo atricapilla, listed as Vireo
atricapillus) from the Federal List of
Endangered and Threatened Wildlife.

The basis for our action. Under the
Endangered Species Act, we determine
that a species is an endangered or
threatened species based on any of five
factors: (A) The present or threatened
destruction, modification, or
curtailment of its habitat or range; (B)
overutilization for commercial,
recreational, scientific, or educational
purposes; (C) disease or predation; (D)
the inadequacy of existing regulatory
mechanisms; or (E) other natural or
manmade factors affecting its continued
existence. We must consider the same
factors in delisting a species. We may
delist a species if the best scientific and
commercial data indicate the species is
neither endangered nor threatened for
one or more of the following reasons: (1)
The species is extinct; (2) the species
has recovered and is no longer
threatened or endangered; or (3) the
original scientific data used at the time
the species was classified were in error.
We have determined that the primary
threats to the black-capped vireo have
been reduced or managed to the point
that the species is recovered.

Peer review and public comment. We
completed a Species Status Assessment
(SSA) to evaluate the species’ needs,
current conditions, and future

conditions to support our proposed rule.

We sought comments from independent
specialists to ensure that our
determination is based on scientifically
sound data, assumptions, and analyses.
We invited these peer reviewers to
comment on the SSA report. We
considered all comments and
information we received during the
comment period on the proposed rule to
delist the black-capped vireo when
finalizing our SSA report and this final
rule.

Previous Federal Actions

Please refer to the proposed delisting
rule for the black-capped vireo (81 FR
90762, December 15, 2016) for a
detailed description of previous Federal
actions concerning this species.

Background

Please refer to the proposed delisting
rule for the black-capped vireo (81 FR
90762, December 15, 2016) for a
summary of species information.

Our December 15, 2016, proposed
rule was based largely on the SSA
report, which characterized the species’
overall viability in the future. Please see
ADDRESSES, above, for information on
how to obtain a copy of the SSA report.

Summary of Biological Status and
Threats

Species Description and Needs

The black-capped vireo is a migratory
songbird that breeds and nests in south-
central Oklahoma, Texas, and the
northern states of Mexico (Coahuila,
Nuevo Leon, Tamaulipas), and winters
along Mexico’s western coastal states. In
general, black-capped vireo breeding
habitat is shrublands and open
woodlands.

The resource needs of the black-
capped vireo are described in the SSA
report for individuals, populations, and
for the species rangewide. Life-history
needs are generally categorized as
breeding, feeding, and sheltering; for
migratory species, this may also include
habitat for migration and wintering.
Individual black-capped vireos need a
suitable breeding habitat patch of at
least 1.5 hectares (ha) (3.7 acres (ac)) of
shrublands with between 35 and 55
percent shrub cover that consists largely
of deciduous shrubs, often oaks in mesic
areas, and with a low proportion of
junipers. Within breeding habitat
patches, shrub mottes (groups of shrubs)
with deciduous foliage from ground
level to 3 meters (m) (0 to 9.8 feet (ft))
in height are needed for nest
concealment and foraging.

Populations of black-capped vireos
are described based on the number of
adult males the breeding habitat can
support. Those sites (defined as
geographical areas with suitable
breeding habitat) capable of supporting
at least 30 adult males are considered
“manageable populations.” Those sites
with suitable breeding habitat capable of
supporting 100 or more adult males are
considered “likely resilient
populations,” that have the ability to
withstand disturbances of varying
magnitude and duration. Brown-headed
cowbird (Molothrus ater) brood
parasitism rates below 40 percent (Tazik
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and Cornelius 1993, p. 46; Wilsey et al.
2014, p. 568) are necessary to sustain
and expand vireo populations.

Information on use of habitat during
migration is sparse. In general, black-
capped vireos require airspace for
movement and woody vegetation for
stopovers extending from the
northernmost portion of the breeding
grounds to the extent of the known
wintering grounds.

The winter range of the black-capped
vireo occurs entirely on the slopes of
Mexico’s Pacific coast. Arid and semi-
arid scrub and secondary growth
habitat, generally 0.6 to 3.0 m (2 to 10
ft) in height, is needed for feeding and
sheltering.

Across its range, the black-capped
vireo needs suitable breeding habitat to
support manageable and likely resilient
populations that are geographically
distributed to allow gene flow and
dispersal, low brown-headed cowbird
brood parasitism rates to allow
sufficient productivity, sufficient
airspace and stopover sites for
migration, and wintering areas of arid
and semi-arid scrub and secondary
growth habitat along the Pacific slopes
of western Mexico. During the breeding
season, habitat requirements appear to
be more specialized than during
wintering and migration. Given the
potential for black-capped vireos to use
a wide range of habitat types during
migration and wintering, much of the
subsequent analysis is focused on
breeding habitat.

Species’ Current Conditions

There are no available rangewide
population estimates of breeding black-
capped vireos. However, reported
occurrences (sightings) of black-capped
vireos are available for comparing
abundance and distribution across
timeframes (but see section 4.1,
“Assumptions,” in the SSA report
(Service 2016) regarding inherent
differences in survey effort and the
differences between reported
occurrences and population estimates).
At the time of listing in 1987, there were
approximately 350 reported black-
capped vireo occurrences. From 2009 to
2014, there were 5,244 adult males
reported, a 17.5 percent increase from
the prior review period in 2000 to 2005.

At the time of listing in 1987, the
known population occurred in 4
Oklahoma counties, 21 Texas counties
and 1 Mexican state. The consistency of
survey effort has varied throughout the
years; however, it represents the best
information available to evaluate
abundance and distribution rangewide.
The known breeding distribution now

occurs in 5 Oklahoma counties, 40
Texas counties, and 3 states in Mexico.

Information from 2009 to 2014
indicates there are 14 known
populations with 100 males or more
(defined as a likely resilient population)
throughout the breeding range, 9 of
which occur on managed lands (under
Federal, State, or municipal ownership,
or under conservation easement) in the
United States. An additional 20
manageable populations (30 or more
adult males, but fewer than 100), 10 of
which occur on managed lands, are
distributed throughout the range in the
United States.

Information gathered from annual
black-capped vireo monitoring at four
publicly managed areas containing the
largest known black-capped vireo
populations represents some of the best
data available on the species’
population trends. These four regularly
surveyed areas (Fort Hood Military
Installation, Fort Sill Military
Installation, Kerr Wildlife Management
Area, and Wichita Mountains Wildlife
Refuge) show stable or increasing
population estimates since 2005. From
2000 to 2005 these populations
represented 64 percent of the known
population. From 2009 to 2014, these
four major populations accounted for 40
percent of the known rangewide
breeding population. The difference in
percentage suggests the black-capped
vireo’s distribution is wider than was
understood in 2000 to 2005. These same
data also indicate that additional
unknown populations likely exist on
private lands throughout the breeding
range. The largest increase in known
abundance is an additional large
population documented in Val Verde
County, Texas. The four regularly
surveyed areas and the Val Verde site
were estimated to consist of 14,418
adult males in 2013-2014.

The levels of gene flow between
extant populations indicate adequate
genetic diversity (Vazquez-Miranda et
al. 2015, p. 9; Zink et al. 2010, entire).
This is true despite some variation in
studies with respect to genetic diversity,
gene flow, and population structuring
(e.g., Barr et al. 2008; Zink et al. 2010;
Athrey et al. 2012).

Little is known about the habits of
black-capped vireos during migration.
Most evidence suggests that there is a
southerly, central Mexican migratory
route following the Sierra Madre
Oriental (Marshall et al. 1985, p. 4;
Farquhar and Gonzalez 2005, entire).

Vireos banded on the breeding
grounds in the United States that return
in following years suggest adequate
availability of resources during
wintering and migration. Survival rates

(estimated from return rates) for black-
capped vireos at Fort Hood are
comparable to the rates of other
passerines (Ricklefs 1973; Martin 1995;
Kostecke and Cimprich 2008, p. 254).

Information on migration and
wintering of black-capped vireos in
Mexico is limited to a few studies that
document the extent of the wintering
range and estimate habitat areas. Winter
habitat utilized is more general and
diverse than that of the breeding
grounds. While specific requirements of
winter habitat are unknown, tropical
dry forests (areas where arid and semi-
arid winter habitats occur) exist in areas
normally inaccessible to development.
Habitat modelling has suggested
wintering areas in Mexico occur across
103,000 to 141,000 square kilometers
(km2) (39,769 to 54,440 square miles
(mi2)) and extend farther than previous
records have identified, including the
states of Guerrero and Chiapas (Vega
Rivera et al. 2010, p. 101; Powell 2013,
pp. 34-38). Of this area, approximately
7.1 percent (1,000,000 ha (2,471,053 ac))
occurs on protected natural areas
(national parks, reserves, etc.) (Vega
Rivera et al. 2010, pp. 98-102).
Additionally, there are approximately
1,492,400 ha (3,687,801 ac) of lands
designated as “important bird areas”
within the estimated winter range (Vega
Rivera et al. 2011, p. 103). This
designation as “important bird areas”
provides some protection to the species.
The level of protection varies by area
(Vega Rivera et al. 2011, p. 103).

The U.S. portion of the black-capped
vireo’s range is comprised of a diversity
of landownerships, from private lands
to several forms of public ownership.
Various conservation actions and
programs have been developed and
implemented in an effort to conserve the
species. These conservation actions
implemented on publicly managed and
private lands throughout the species’
current range have reversed black-
capped vireo declines within several
populations. Ongoing active
management on publicly managed lands
and those under conservation easements
has resulted in 40 populations in
Oklahoma and Texas, varying in size
from a single adult male to an estimated
7,478 adult males. Of these, 9 are
considered likely resilient populations
and another 10 are considered
manageable populations. Although
information on breeding vireos in
Mexico is limited, the vireo is currently
afforded protected status (SEMARNAT
2015, p. 79), known threats appear to be
of less magnitude than those in the
United States, and densities of known
populations have been documented up
to six times as high as populations in
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the United States (Farquhar and
Gonzalez 2005, p. 25; Wilkins et al.
2006, p. 28).

The contribution of prescribed fire
and wildfire to the development of
suitable breeding habitats in Oklahoma
and the eastern portion of the species’
Texas range is well documented
(USFWS 1991, p. 22; Campbell 1995, p.
29; Grzybowski 1995, p. 5). In the
western portion of the species’ breeding
range in Texas and in Mexico, fire is not
as essential in maintaining habitat
suitability. The use of prescribed fire as
a habitat management tool is increasing
or remains constant across most of the
United States (Melvin 2015, p. 10). More
than 3,156 ha (7,800 ac) in Oklahoma
and more than 48,562 ha (120,000 ac) in
Texas have been burned annually
(2004-2014) with prescribed fire. In
addition, large amounts of additional
acreage is burned each year by
unplanned wildfire: Oklahoma’s annual
average is approximately 63,940 ha
(158,000 ac) and Texas’ annual average
is approximately 322,939 ha (798,000
ac)) (NIFC 2014). Although the majority
of these burns were on Federal lands
outside of the black-capped vireo’s
range, there has been an overall increase
in the use of prescribed fire as a cost
effective tool for range and wildlife
management.

Reduction of brood parasitism by
brown-headed cowbirds through
management programs increases black-
capped vireo breeding success (Eckrich
et al. 1999, pp. 153—-154; Kostecke et al.
2005, p. 57; Wilkins et al. 2006, p. 84;
Campomizzi et al. 2013, pp. 714-715).
Brown-headed cowbird brood
parasitism rates below 40 percent are
vital to sustaining and expanding black-
capped vireo populations. The
continuation of brown-headed cowbird
trapping on Federal and private
properties and expansion of this
practice to other properties would help
reduce brood parasitism rates and
improve black-capped vireo breeding
success. In an effort to manage the
brown-headed cowbird populations in
Texas, the Texas Parks and Wildlife
Department has implemented a cowbird
trapping program, which provides
participating landowners a training and
certification process.

When the proposed rule was
completed, there were eight Service-
approved Habitat Conservation Plans
addressing the “incidental take” of
black-capped vireos for project-related
impacts since the species was listed, all
of which are in Texas. In total,
approximately 7,843.2 ha (19,381 ac) of
black-capped vireo habitat may be
impacted, either directly or indirectly,
resulting from activities authorized

through HCPs. To mitigate black-capped
vireo habitat loss, the permittees must
preserve and provide funding for
approximately 8,239.4 ha (20,360 ac) of
habitat restoration and management for
off-site black-capped vireo habitats as
conservation actions under these HCPs.
Since the publishing of the December
15, 2016, proposed rule (81 FR 90762),
an additional HCP was completed in
June of 2017 for a wind energy project
in McCulloch County, Texas. This
project documented a previously
unknown locality of more than 150 male
black-capped vireos, and provides a
permanently protected preserve for
vireos on over 500 acres.

Recovery Planning and Recovery
Criteria

Section 4(f) of the Act directs us to
develop and implement recovery plans
for the conservation and survival of
endangered and threatened species
unless we determine that such a plan
will not promote the conservation of the
species. Recovery plans identify site-
specific management actions that will
achieve recovery of the species and
objective, measurable criteria that set a
trigger for review of the species’ status.
Methods for monitoring recovery
progress may also be included in
recovery plans.

Recovery plans are not regulatory
documents; instead they are intended to
establish goals for long-term
conservation of listed species and define
criteria that are designed to indicate
when the threats facing a species have
been removed or reduced to such an
extent that the species may no longer
need the protections of the Act. There
are many paths to accomplishing
recovery of a species, and recovery may
be achieved without all criteria being
fully met. Recovery of a species is a
dynamic process requiring adaptive
management that may, or may not, fully
follow the guidance provided in a
recovery plan.

The black-capped vireo recovery plan
was approved by the Service on
September 30, 1991 (USFWS 1991).
Specific details of recovery for delisting
the species was indeterminable 27 years
ago; therefore, an interim objective of
reclassification from endangered to
threatened status was used to develop
recovery criteria (USFWS 1991, p. 36).
The recovery plan includes the
following reclassification criteria:

(1) All existing populations are
protected and maintained.

(2) At least one viable breeding
population exists in each of the
following six locations: Oklahoma,
Mexico, and four of six Texas regions.

(3) Sufficient and sustainable area and
habitat on the winter range exist to
support the breeding populations
outlined in (1) and (2).

(4) All of the above have been
maintained for at least 5 consecutive
years and available data indicate that
they will continue to be maintained.

When the recovery plan was approved
in 1991, a viable population was
estimated, using population viability
analysis, to be at least 500 pairs of
breeding black-capped vireos. The
recovery plan was intended to protect
and enhance the populations known at
that time, while evaluating the
possibility of recovery and developing
the necessary delisting criteria if
recovery is found to be feasible. The
rangewide population was unknown,
but the Oklahoma population was
thought to be fewer than 300 individual
birds.

Comparing the current status of the
species to the reclassification criteria
provides some information about the
health of the populations. Regarding the
first criterion, we would not expect that
all known populations described in the
recovery plan would exist in the same
locations today because suitable habitat
becomes unsuitable over time while
other unsuitable areas become suitable
(e.g. following shrub encroachment or
fire). Regardless, many of the
populations identified in the recovery
plan continue to thrive, and
approximately 67% of known
populations of greater than 30 birds are
under some form of protection. From
2009 to 2014, the total black-capped
vireo counts and estimates in each of
the recovery areas, with the exception of
Mexico where we have limited
information, exceeds 500 males, with
four recovery areas numbering in the
thousands (Service 2016, p. 85).
Multiple populations are present in
each of the recovery areas and at least
one breeding population with more than
500 males is known from three of the
four Texas recovery areas and from
Oklahoma (Service 2016, p. 77-79),
indicating that criterion (2) has largely
been met. Regarding Criterion (3), we
can evaluate the numbers of birds
banded on the breeding grounds that
return in following years as an indicator
of the availability of resources on the
wintering grounds. In general, black-
capped vireo return rates suggest
sufficient resources are available during
migration and wintering (Service 2016,
pp- 88-89). Finally, regarding criterion
(4), it appears that those criteria were
met at the time of the 2007 5-yr review
and continue to be met today.

During the 2007 5-year review of the
status of the species, it was determined
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that the 1991 recovery plan was
outdated and did not reflect the best
available information on the biology of
the species and its needs (USFWS 2007,
p. 5). Therefore, rather than use the
existing outdated recovery criteria, the
Service assessed the species’ viability,
as summarized in the SSA report
(Service 2016; see ADDRESSES, above, for
information on how to obtain a copy of
the SSA report) to inform the process of
making the determination that the
black-capped vireo has recovered.

Summary of Factors Affecting the
Species

Section 4 of the Act and its
implementing regulations (50 CFR part
424) set forth the procedures for listing
species, reclassifying species, or
removing species from listed status. A
species may be determined to be an
endangered or threatened species due to
one or more of the five factors described
in section 4(a)(1) of the Act: (A) The
present or threatened destruction,
modification, or curtailment of its
habitat or range; (B) overutilization for
commercial, recreational, scientific, or
educational purposes; (C) disease or
predation; (D) the inadequacy of
existing regulatory mechanisms; or (E)
other natural or manmade factors
affecting its continued existence. A
species may be reclassified or delisted
on the same basis. Consideration of
these factors was incorporated in the
SSA report (Service 2016; see
ADDRESSES, above, for information on
how to obtain a copy of the SSA report)
as “causes and effects,” and projected in
future scenarios to evaluate viability of
the black-capped vireo. The effects of
conservation measures currently in
place were also assessed as part of the
current condition of the species in the
SSA report, and those effects were
projected in future scenarios.

Causes and Effects

When the black-capped vireo was
listed in 1987, the known threats
influencing its status were the loss of
suitable breeding habitat (Factor A) and
brood parasitism by brown-headed
cowbirds (Factor E). These continue to
be the primary factors affecting the
species’ viability. The loss of breeding
habitat in the United States has been
linked to changes in vegetation due to
fire suppression (vegetational
succession), grazing and browsing from
livestock and native and nonnative
ungulates, and the conversion of
breeding habitat to other land uses. In
addition, we considered the effects of
climate change on available breeding
and wintering habitat and other
potential habitat impacts in the winter

range in order to assess the status of the
species throughout its range.

Habitat Loss (Factor A)

Black-capped vireo breeding habitat is
most likely to occur on lands
categorized in the U.S. Department of
Agriculture (USDA) Agricultural Census
data by landowners as “rangeland.”
Therefore, trends in lands categorized as
rangeland is a useful indirect measure
for estimating the effects of land use
changes on the black-capped vireo.
There has been a general increasing
trend since 1987 for occurrence of
rangeland within the black-capped
vireo’s U.S. breeding range, based on
available Agricultural Census data. That
is, there has been an increase in the
amount of lands reported as rangeland.
Since 2002, Oklahoma has reported a 36
percent increase and Texas has reported
a 4.4 percent increase in rangeland
(USDA 2002a, 2002b, 2012a, and
2012b).

The prevalence of goats in Texas in
counties where the black capped vireo
was known to occur was specifically
considered a threat to the black-capped
vireo in 1987. Goat browsing can
eliminate shrub foliage necessary for
black-capped vireo nest concealment.
Since that time, goats within the U.S.
range of the vireo have dramatically
decreased, largely attributed to the
repeal of the National Wool Act of 1954
(7 U.S.C. 1781 et seq.; repealed by Pub.
L. 103-130 (dated November 1, 1993),
with an effective date of December 31,
1995, under section 3(a) of Pub. L. 103—
130). From 1987 to 2012, reported
numbers of goats decreased by 46.8
percent in counties where black-capped
vireos are known to occur (USDC 1987a,
1987b; USDA 2012a, 2012b).

Cattle, white-tailed deer, and
nonnative ungulates are also known to
impact black-capped vireo habitat by
browsing and eliminating shrub foliage
necessary for nest concealment;
however, this impact is to a lesser extent
than the impacts of goats (Graber 1961,
p- 316; Shaw et al. 1989, p. 29; Guilfoyle
2002, p. 8; Wilkins et al. 2006, pp. 52—
54). Cattle numbers have also decreased
across the black-capped vireo’s range
from 1987 to 2012 by 37.2 percent
(USDC 1987a, 1987b; USDA 2012a,
2012b). While livestock numbers have
decreased, rangeland acres have
increased. Wilcox et al. (2012) attribute
this apparent discrepancy to reductions
in stocking density. This overall decline
in livestock density has been driven by
changing land ownership and the
increase in wildlife conservation
(Wilcox et al. 2012). White-tailed deer
densities in the species’ range in Texas
have increased by 18.3 percent from

2005 to 2014 (TPWD 2015, p. 27),
leading to increased deer browsing, but
this increase is considerably less than
the decreases in goats and cattle. In
Mexico, a primary economic activity is
livestock ranching within the breeding
range (Morrison et al. 2014, p. 37),
although trend data are not available. In
some areas of Mexico, livestock appears
to be at low densities (Morrison et al.
2014, p. 37) and may be separated from
breeding vireos by elevation and,
therefore, may not be in direct contact
with habitat (Farquhar and Gonzalez
2005, p. 30).

Vegetational succession, or the change
in plant species composition over time,
continues to affect the black-capped
vireo habitat in the eastern portion of
the range in Texas and in Oklahoma.
Habitat that is considered to be early
successional in the eastern portion of
the range is created naturally or
artificially by disturbance, usually by
fire. In the absence of wildfire or
prescribed fire, early successional
habitats in the eastern portion of the
range grow into wooded habitat that
provides unsuitable structure for vireo
nesting. In the western portion of the
range in Texas and Mexico, suitable
black-capped vireo habitat does not
typically grow into wooded habitat, and
succession management is less
important (Hayden et al. 2001, p. 32;
Farquhar and Gonzalez 2005, p. 32;
McFarland et al. 2012, p. 5).

Overall, the reduction in numbers of
goats and cattle compensates for
unanticipated increases in deer
browsing and contributes to a net
increase in available breeding habitat.
Likewise, the increasing amount of
reported rangeland acres since listing
have likely improved habitat conditions
within the breeding range. In the eastern
portion of the range, breeding habitat is
considered early successional habitat
and associated with disturbance such as
fire. Because land managers in the
eastern portion of the range are
increasingly using fire as a management
tool, available breeding habitat has
likely increased in this portion of the
range. In the western portion of the
range, such disturbance is not necessary
to maintain suitable habitat, and much
of the available breeding habitat is more
stable in the long term.

Winter Range (Factor A)

Black-capped vireos are more general
in habitat selection for wintering, and
can use scrub, disturbed habitats,
secondary growth habitats, and tropical
dry forests as well as shrubs. Although
threats to the species on its wintering
grounds were not identified at the time
of listing (1987) or during the 2007 5-
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year review, they were considered as
part of the species status assessment
process to determine whether winter
habitat availability could be a limiting
factor. Dry forests in Mexico are a
conservation concern (Miles et al. 2006,
p. 502) and have historically been
modified for agricultural and other
purposes (Powell 2013, p. 100). The
majority of impacts (greater than 55
percent) to tropical dry forests occurred
prior to the listing of the black-capped
vireo (Powell 2013, pp. 101-102).
Habitat loss still occurs (Powell 2013,
pp- 101-102), but the extent of habitat
specifically important to wintering
vireos is unknown, but likely diverse,
considering the variety of habitats used.
Habitat models have suggested the
winter range may be as large as 141,000
km? (54,440 mi2) in size (Vega Rivera et
al. 2010, p. 101). Much of this habitat
occurs on canyons and slopes and may
be inaccessible to most anthropogenic
impacts.

Brood Parasitism (Factor E)

Brown-headed cowbirds are brood
parasites; females remove an egg from a
host species nest, lay their own egg to
be raised by the adult hosts, and the
result usually causes the death of the
remaining host nestlings (Rothstein
2004, p. 375). Brood parasitism by
brown-headed cowbirds has been
documented to affect more than 90
percent of black-capped vireo nests in
some Texas study areas (Grzybowski
1991, p. 4). Control of cowbirds through
trapping has been shown to significantly
reduce brood parasitism and increase
population productivity of vireos
(Eckrich et al. 1999, pp. 153—154;
Kostecke et al. 2005, p. 28). An
evaluation of Breeding Bird Survey data
shows brown-headed cowbird
detections have been decreasing in
Texas and Oklahoma since 1967,
specifically in ecoregions where black-
capped vireos are known to occur
(Sauer et al. 2014, entire).

Furthermore, available data suggest
geographic differences in the impact
cowbirds have on breeding vireos.
Cowbird abundance and brood
parasitism appears to be less prevalent
on the western portion of the black-
capped vireo’s range and in Mexico
(Bryan and Stuart 1990, p. 5; Farquhar
and Maresh 1996, p. 2; Farquhar and
Gonzalez 2005, p. 30; Smith et al. 2012,
p- 281; Morrison et al. 2014, p. 18).

Although cowbird abundance appears
to be declining and the effects of brood
parasitism are reduced in portions of the
vireo’s range, cowbird control continues
to be necessary to maintain the current
number of black-capped vireo
populations and individuals in the

eastern portion of the range in Texas
and in Oklahoma. Since the completion
of the SSA report, a study was
published on the effects of brood
parasitism and local populations, which
provided additional information
indicating some sites with low brood
parasitism rates have insufficient
reproduction to balance mortality and
rely on immigration of individuals from
other areas to avoid extirpation (Walker
et al. 2016). There are many other
factors apart from cowbird brood
parasitism that may influence resiliency
of localities; however, cowbird
management still remains the most
effective means of improving
reproductive success at numerous
localities. We have updated the SSA
report to reflect this study, and we
address the study’s implications below,
under Summary of Comments and
Recommendations.

Climate Change (Factor E)

The effects of climate change are a
concern in ecosystems that are sensitive
to warming temperatures and decreased
precipitation, such as arid and semi-arid
habitats where the black-capped vireo
resides. In Texas, climate change
models generally predict a 3 to 4 degree
Fahrenheit (1.6 to 2.2 degree Celsius)
increase in temperature between 2010
and 2050 (Nielsen-Gammon 2011, p.
2.23; Banner et al. 2010, p. 8, Alder and
Hostetler 2013, entire). Predictions on
precipitation trends over Texas are not
as clear (Nielsen-Gammon 2011, p.
2.28), but the models indicate that Texas
weather will likely become drier
(Banner et al. 2010, p. 8, Alder and
Hostetler 2013, entire; Runkle et al.
2017, entire).

Although the impact from the effects
of climate change on shrubland habitat
required by the black-capped vireo for
breeding is uncertain, shrub
encroachment into grasslands in North
America, primarily due to fire
suppression and livestock grazing, is
well documented (Van Auken 2000,
entire; Briggs et al. 2005, entire; Knapp
et al. 2007, p. 616). Projected warming
temperatures and dry conditions will
likely influence future shrubland
dominance (Van Auken 2000, p. 206).
Evidence suggests that within the far
west portion of the black-capped vireo’s
range, the effects of climate change and
fire suppression would result in a
shrubland-dominated landscape (White
et al. 2011, p. 541). In this scenario, the
availability of shrub habitat would be
the least affected, and potentially more
prevalent on the landscape, which may
increase the available amount of
suitable breeding habitat. Following the
publication of the December 15, 2016,

proposed rule (81 FR 90762), an
additional study was published on the
effects of extreme drought on a black-
capped vireo location in Texas (Colén et
al. 2017). This study provides evidence
that extreme conditions of drought may
reduce reproductive success, increase
cowbird brood parasitism, and influence
choice of vegetation substrate. The
effects appear to be regional, since
another well-studied Texas population
did not suffer these effects; impacts to
the affected population appear to be
limited to the specific drought year, that
is, the affected population appears to
have recovered the following year. We
have updated the SSA report to reflect
this information, and we address its
relevance to this rule below, under
Summary of Comments and
Recommendations.

Species Future Conditions and Viability

We evaluated overall viability of the
black-capped vireo in the SSA report
(Service 2016; revised 2017 based on
information provided during the
comment period and included in the
docket for the final rule; see ADDRESSES,
above, for information on how to obtain
a copy of the SSA report) in the context
of resiliency, redundancy, and
representation. Species viability, or the
ability to sustain populations long term,
is related to the species’ ability to
withstand catastrophic events
(redundancy), the ability to adapt to
changing environmental conditions
(representation), and the ability of
populations to withstand disturbances
of varying magnitude and duration
(resiliency). The viability of a species is
also dependent on the likelihood of new
stressors (processes or events with a
negative impact on the species) or
continued threats (a stressor and its
source) now and in the future that act
to reduce a species’ redundancy,
representation, and resiliency and the
species overall ability to withstand such
stressors.

In the SSA report, we forecast the
viability of known populations of black-
capped vireos over the next 50 years.
We chose 50 years to reflect specific
climate change models that are relevant
to the black-capped vireo and its
habitat. The 50 year timeframe also
reflects our ability to project land
management decisions. We developed
multiple future conditions scenarios for
the known manageable and likely
resilient populations based on both
continued management (i.e., continuing
the current conditions of habitat and
cowbird management) and decreased
management. For the decreased
management scenarios, populations on
private lands were considered to have



Federal Register/Vol. 83, No. 73/Monday, April 16, 2018/Rules and Regulations

16233

no management in the future, while
habitat and cowbird management on
publicly managed lands was projected
to diminish in scale or frequency that
would not continue to provide for the
needs of the species. The decreased
management scenario projected the
future conditions of the species without
the continued protections of the Act. All
of the scenarios are considered to be
within the realm of reasonable
possibility. Even in the worst case
scenario, at least 26 of the 34 known
manageable and likely resilient
populations have a moderate to high
(i.e., greater than 50 percent) likelihood
of persisting over the next 50 years,
indicating adequate resiliency of those
populations and redundancy across the
species’ range. Likewise, those
populations projected in the worst case
scenario are distributed throughout the
range as multiple populations within
each of the different areas of
representation, indicating adequate
redundancy within each of the
representative areas (as described
below).

We evaluated several studies with
respect to representation in the black-
capped vireo, mostly involving genetic
diversity. Although there is discrepancy
between studies, there is evidence that
adequate gene flow for healthy genetic
diversity exists across known breeding
populations. Additionally, there is a
diversity of habitat types utilized within
both the breeding and wintering ranges.
For these reasons, the black-capped
vireo appears to have adequate
representation both genetically and
ecologically to allow for adaptability to
environmental changes.

Resiliency, in terms of habitat capable
of supporting greater than 100 adult
males, for the eastern portion of the
black-capped vireo’s breeding range is
dependent on vegetation and cowbird
management. In the western portion of
the range, population resiliency is
higher, because management is not
required to maintain suitable breeding
habitat and threats related to cowbirds
are less severe. Since 2005, resiliency,
in terms of population size, has
increased in regularly monitored
populations, and under future scenarios,
the number of likely resilient
populations either increases or remains
close to current levels (Service 2016);
therefore, we expect that trend in
increasing resiliency to continue into
the future.

The recovery of the black-capped
vireo is due, in part, to conservation
actions, in the form of habitat and
cowbird management in parts of the
species’ breeding range. Many localities
of vireo habitat, especially in the eastern

portion of the breeding range, will
require continued management
activities to persist. In considering its
management needs, the forecast of
future conditions includes scenarios
based on the needs of the species,
stressors, identification of additional
populations, and restoration efforts. Our
forecasts that produce stable or
increasing resiliency and redundancy
reflect the differences in the current and
projected future conditions of the
species compared to the status
assessment that was conducted to
support the 1987 listing decision.

The future persistence of the species
in some places will require active
management of threats. Prescribed fire
as a management tool is a cost effective
way to restore prairies and shrublands
and to reduce impacts of invasive
juniper, and is often used to benefit
game species (e.g., deer, wild turkey).
Such management actions may directly
and indirectly benefit black-capped
vireos when they occur within the
breeding range. The Service has
obtained commitments from our key
Federal, State, and private conservation
partners (included in the docket with
this final rule), who are largely
responsible for the recovery of the
species, to continue to manage black-
capped vireo populations on publicly
managed lands and to promote
management actions across the breeding
range of the species. For example, the
Integrated Natural Resource
Management Plans for Fort Hood and
Fort Sill will continue management
actions that directly benefit black-
capped vireos. Likewise, prescribed fire
is being used as a management tool for
a variety of species at most publicly
managed areas within the current
breeding range of the black-capped
vireo, and those management actions
will continue regardless of the listing
status of black-capped vireos. Black-
capped vireo populations existing on
properties under management through
public ownership (Federal, State,
municipal) or easement are generally
projected to persist under short- and
long-term conditions. Even under
diminished management specific to
black-capped vireos, many of these
locations are expected to be better
suited than unmanaged lands to provide
resources for the black-capped vireo,
often due to the conservation mission of
the property (e.g., state parks).

Summary of Updates to SSA Report
and Post-Delisting Monitoring Plan

As discussed in this rule, two recent
studies have been published relevant to
the status of the black-capped vireo. We
have updated the SSA report (included

in the docket with this final rule) to
reflect this information. Additionally,
we corrected errors in Table 14 of the
SSA report. This table summed the
forecasted scenarios of Table 13, which
was correct.

Based on comments received, we have
clarified the role of management for the
species as it pertains to “conservation
reliance” and worked with our Federal,
State and private partners to develop the
post-delisting monitoring (PDM) plan
and commitments to managing the
species on lands under their authority.
Specifically, in the SSA report, as well
as the December 15, 2016, proposed rule
(81 FR 90762), the impact of brown-
headed cowbird brood parasitism on
certain locations was expressed in terms
of sustainability and expansion of
populations. Additionally, the species
was identified as “‘conservation-reliant”
due to successful recovery actions,
largely cowbird management, being
implemented. The Service concludes
that cowbird management was a major
factor leading to the recovery of the
species. Thus, the importance of
cowbird management was discussed in
the SSA report and proposed rule.
Particularly, the black-capped vireo
population in Oklahoma and localities
in the eastern portion of the Texas range
may be reliant on cowbird management
periodically, or perpetually, to ensure
minimal losses of current population
numbers. In this regard, we believe the
species may be “conservation reliant,”
due to efforts necessary to retain healthy
shrublands and reduce brown-headed
cowbird brood parasitism under certain
conditions in portions of the range.
However, the proposal to remove the
species from the Federal List of
Endangered and Threatened Wildlife
was not made on the condition of
continued management. The future
scenarios forecast in the SSA report
included a “worst case” scenario in
which all management for the species
would cease. In the worst case scenario,
we acknowledge that the species’
resiliency, redundancy, and
representation over the next 50 years
would likely decline, but would not
meet the definition of endangered or
threatened. We therefore proposed to
delist the species.

Based on the comprehensive
information collected for the SSA
report, there is inherent uncertainty in
forecasting future threats and
population status scenarios over a 50-
year timeframe. To address this
uncertainty and ensure that the black-
capped vireo continues to prosper, the
SSA report and proposed rule noted the
importance of continued management of
known populations of the species. To
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further this recommendation, the
Service has obtained mutual
commitments with many of our partners
in the form of cooperative management
agreements or other strategies to
continue to manage known populations
of the black-capped vireo and
implement the PDM plan (see draft PDM
plan: 83 FR 11162; March 14, 2018).
These cooperative management
agreements are included the docket with
this final rule and in the PDM plan, and
provide assurances that post-delisting
monitoring will detect trends in the
black-capped vireo’s status and threats.
Please see ADDRESSES, above, for
information on how to obtain a copy of
the PDM plan.

Summary of Comments and
Recommendations

In the proposed rule published on
December 15, 2016 (81 FR 90762), we
requested that all interested parties
submit written comments on the
proposal by February 13, 2017. We also
contacted appropriate Federal and State
agencies, scientific experts and
organizations, and other interested
parties and invited them to comment on
the proposal. Newspaper notices
inviting general public comment were
published in the San Angelo Standard-
Times, Alpine Avalanche, Lawton
Oklahoma Constitution, and the Austin
American Statesman. We did not
receive any requests for a public
hearing. All substantive information
provided during comment periods has
either been incorporated directly into
this final determination or is addressed
below.

State and Peer Reviewer Comments

Section 4(b)(5)(A)(ii) of the Act states
that the Secretary must give actual
notice of a proposed regulation under
section 4(a) to the State agency in each
State in which the species is believed to
occur, and invite the comments of such
agency. Section 4(i) of the Act directs
that the Secretary will submit to the
State agency a written justification for
his failure to adopt regulations
consistent with the agency’s comments
or petition. We solicited and received
comments from both the Oklahoma
Department of Wildlife Conservation
(ODWC) and the Texas Parks and
Wildlife Department (TPWD). Both
agencies supported the delisting of the
black-capped vireo, acknowledged the
significant progress on private lands
that have improved range conditions,
and offered to continue to assist in post-
delisting monitoring and other
partnership opportunities.

TPWD expressed concern about the
lack of information from Mexico, and

suggested that the species continues to
be threatened in that country by
development and some forms of
incompatible agriculture. However,
TPWD stated that the extent of impact
to the vireo is essentially unknown.
Even with the limited information
available, the SSA analysis indicated
continued persistence over the 50-yr
projected timeframe. Black-capped vireo
return rates generally suggest sufficient
resources are available during migration
and wintering, but we agree with TPWD
that additional study in this portion of
the species’ range is important and
support efforts to obtain information
related to the status of the vireo from
Mexico.

In accordance with our peer review
policy published on July 1, 1994 (59 FR
34270), we solicited expert opinion
from three knowledgeable individuals
regarding the scientific data and
interpretations contained in the SSA
report supporting this final rule. We
received responses from all three of the
peer reviewers.

We reviewed all comments we
received from the peer reviewers for
substantive issues and new information
regarding the black-capped vireo. The
peer reviewers had no significant
objection to the analysis provided in the
SSA report. In general, the peer-review
comments were largely minor (editorial)
or easily addressed. Substantive
comments were specifically addressed,
and did not involve changes to the
viability analysis of the SSA report. A
summary of the substantive peer
reviewer comments and responses are
available at http://www.regulations.gov
under Docket No. FWS—-R2-ES-2016—
0110.

Public Comments

We received comments from 32
respondents. We reviewed all comment
letters provided and addressed the
substantive comments. Those
substantive comments are grouped
together in related categories below.

(1) Comment: Two commenters
suggested the use of resiliency,
redundancy, and representation (the
3Rs) to characterize viability for the
black-capped vireo is not appropriate.
They noted the lack of citations and
methodology in the SSA report, as well
as the 3R model being insufficiently
tested for use in assessing species’
viability.

Our Response: There are many
publications in the scientific literature
that explore the use of the conservation
biology principles of resiliency,
redundancy, and representation to
characterize viability (e.g., Shaffer and
Stein 2000; Svancara et al. 2005; Carroll

et al. 2010; Redford et al. 2011; Waples
et al. 2013; Neel et al. 2014; Wolf et al.
2015). We have often used this
conservation planning framework in our
recovery plans, and this is a
fundamental concept applied explicitly
in our species status assessments. We
consider our reliance on the 3Rs to be
use of the best available scientific and
commercial information. We recognize
that appropriate citations were not
initially included in the SSA report and
have now added them to the updated
report.

(2) Comment: One commenter stated
that the threat of climate change should
include increasing frequency and
severity of drought, wildfires, and
flooding.

Our Response: We evaluated the
concern of climate change on the
species by reviewing relevant studies on
the species and potential habitat factors
that could occur in the next 50 years.
Flooding does not appear to be a
stressor for black-capped vireos, with
the possible exception of the population
occurring near Independence Creek in
Texas, which, unlike most other
localities, utilizes the riparian corridor
for nesting.

In the SSA report, we discuss the
issue of wildfire largely in terms of
historical suppression leading to the
threat of vegetational succession in
habitats within the eastern portion of
the species’ range. We acknowledge that
wildfire is a stressor to the species;
however, it generally results in
temporary impacts and is generally
believed to have an overall positive
effect to the species over time. As a
result of historical fire suppression, land
managers use prescribed fire to promote
ecosystem health, and in the case of the
black-capped vireo, as a tool to sustain
high-quality breeding habitat.

We discuss drought effects within the
SSA report, specifically regarding a
future model that suggests an increase
in shrubland habitats within the
breeding range of the species, which
may be beneficial since the black-
capped vireo nests in shrubland
habitats.

The ability to predict and associate
drought with climate change is
complicated. A new study was
published in 2017 (Coldn et al. 2017)
that evaluated the effects of the extreme
drought of 2011 on a large population of
black-capped vireos in Texas. This
study provides evidence that extreme
conditions of drought may reduce
reproductive success, increase cowbird
brood parasitism, and influence choice
of vegetation substrate. The effects
appear to be localized, since another
well-studied Texas population did not
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suffer these effects; impacts to the
affected population appear to have been
limited to the specific drought year, that
is, the affected population appears to
have recovered the following year.

A study evaluating the 2011 drought,
which is the driest consecutive 12-
month period in Texas records,
surmises that the heatwave and drought
were not consistent with regional trends
(since the mid-1900s) and were largely
attributed to anomalous sea surface
temperatures related to La Nifa
conditions in the Pacific Ocean, rather
than anthropogenic effect on climate
(Hoerling et al. 2013, entire). Global
climate models do predict increasing
drought severity and frequency for most
of North America; however, past trends
over the central United States, including
portions of Texas, have shown
decreasing frequency and intensity of
droughts (Pan et al. 2004, entire;
Hoerling et al. 2013, p. 2812). Regional-
scale feedback processes that lead to
replenishment of seasonally depleted
soil moisture, thereby increasing late-
summer evapotranspiration and
suppressing daytime maximum
temperatures may partly explain the
observed late 20th century temperature
trend in the central U.S. and these
effects may reduce the magnitude of
climate change effects within the
species’ range (Pan et al. 2004, p.
L17109). We have updated the SSA
report to reflect the new study (Colén et
al. 2017); however, the information does
not change the analysis.

(3) Comment: Several commenters
discussed the issue of brown-headed
cowbird brood parasitism. The majority
commented that cowbird management
continues to be necessary and will
likely be curtailed following the black-
capped vireo’s delisting. A recently
published study was also provided
(Walker et al. 2016), with new
information regarding vireo populations
and brood parasitism.

Our Response: The SSA report
identifies the threat of brown-headed
cowbird brood parasitism, as well as the
management actions that have been
successfully implemented to reduce the
impacts on populations of black-capped
vireos. We recognize the efforts of our
conservation partners in managing the
threat, which is partly responsible for
the recovery of the species. Our analysis
in the SSA report includes a scenario in
which cowbird management did not
occur and the effect it may have on
vireo populations up to 50 years in the
future. Based on the criteria we
established under several assumptions,
we predict the scenario would result in
the reduction of known populations
across the breeding range. However, the

status of the species still would not
meet the definition of endangered or
threatened.

The assumptions of this analysis, as
with any forecast of future conditions,
are accompanied by uncertainty, which
we acknowledge in the SSA report. To
reduce uncertainty, the Service has
obtained commitments from key
conservation partners to continue to
manage localities for the benefit of the
black-capped vireo under their
authorities. These commitments,
included in the PDM plan, further
acknowledge the partnerships of State
and Federal entities who have worked
to recover the species.

A recently pu%lished paper (Walker et
al. 2016) was submitted with comments
on the effectiveness of cowbird
management and resiliency. In addition
to reaffirming the importance of
cowbird management on reproductive
success, several study sites with low
brood parasitism rates were determined
to be sites that have insufficient
reproduction to balance mortality and
rely on immigration of individuals from
other areas to avoid extirpation in the 4-
year period of observation. The
commenter suggests that some
populations with cowbird management
and low brood parasitism rates may still
not be sustainable. Additionally, it was
recommended that resiliency for black-
capped vireo populations would be
better measured by reproductive success
and survival. We agree that there are
many other factors apart from cowbird
brood parasitism that may influence
resiliency of localities; however,
cowbird management still remains the
most effective means of improving
reproductive success at numerous
localities. We encourage additional
study of other factors that contribute to
increased resiliency, including those
that influence brood parasitism effects
on reproductive success. We also agree
that demographic factors, such as
reproductive success and survival are
good metrics for resiliency;
unfortunately, those metrics are only
available for a small portion of localities
within the breeding range.

(4) Comment: Two commenters
addressed the issue of white-tailed deer
browsing in vireo habitat. One provided
a different perspective of the deer
densities given in the SSA report, while
the other stated there was no evidence
to indicate deer browsing is less of a
threat than goats and cattle.

Our Response: The SSA report
includes deer densities in Texas, which
are reported on an annual basis by
TPWD. While we acknowledge the
differing methodology provided by the
commenter for calculating the change in

these figures, we believe that weighting
the average of deer densities would not
substantially change the average percent
change provided in the SSA report,
because of the relatively similar sizes of
the Resource Management Units within
ecoregions. The SSA report shows the
positive trend of estimated deer density
numbers in central Texas, which is of
concern to black-capped vireos.
However, deer are game animals
regulated by the States, which provide
monitoring and management options
similar to other threats to the species
that have been managed. The potential
impact of deer versus livestock on
browse (and thus potential black-capped
vireo habitat) is appropriately addressed
in the SSA report (Graber 1961, p. 316;
Guilfoyle 2002, p. 8).

(5) Comment: One commenter noted
the lack of records from the vireo’s
northern range in Kansas and Nebraska,
suggesting permanent habitat loss or
other issues in those States.

Our Response: The prevalence of the
black-capped vireo in Kansas has been
reported in only a few publications,
notably a regular occurrence in
Comanche County. However, the
Service noted in its 2007 black-capped
vireo 5-year review that the species has
not been documented in Kansas since
the 1950s, and its range no longer
extends past central Oklahoma. The
Nebraska records are even more limited,
and the species may have only been an
accidental summer visitor in that State
(Graber 1961, p. 313). For these reasons,
the 1991 recovery plan only included
the States of Oklahoma and Texas, as
well as Mexico, as part of the recovery
strategy. The SSA report for the black-
capped vireo fully acknowledges the
limited northern extent of the breeding
range; however, the species has had an
increasing population and distribution
over the last 10 to 15 years.

(6) Comment: One commenter
provided an article indicating there
could be millions of exotic herbivores
within the range.

Our Response: The article cited by the
commenter (Texotics, Texas Parks &
Wildlife Magazine, April 2007) is not
peer reviewed and does not meet the
standard for using the best available
scientific information. We understand
that the prevalence of exotic ungulates
within the range of the vireo may have
an influence on habitat availability.
However, we are unaware of any
evidence of their influence or scientific
studies that have specifically addressed
the impacts of exotic ungulates on
habitats used by the black-capped vireo.
During development of the SSA report,
we reached out to our State partners for
information related to trends and
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estimates of exotics across the region,
and were informed that the States did
not track this information and were
unaware of reliable estimates.

(7) Comment: Two commenters stated
that feral hogs are a threat to the species
and were not considered in the SSA
report.

Our Response: Feral hogs are a
problem for land managers across the
black-capped vireo’s range. They may
influence oak recruitment, increase
erosion, and damage individual trees.
However, there is no evidence
suggesting that feral hog prevalence is a
threat to the species.

(8) Comment: One commenter
indicated there were no assurances that
Fort Hood Military Installation will
incorporate vireo management actions
into its integrated natural resources
management plan (INRMP).

Our Response: The Army continues to
be an important partner in the
conservation of the black-capped vireo.
In particular, Fort Hood has provided a
substantial amount of research and
management toward the black-capped
vireo, which has had a profoundly
positive effect on the population. The
Army’s commitment to the species has
resulted in the largest known
population under a single management
authority at Fort Hood. The Army
strives to sustain native ecosystems at
its installations to support military
activities, which includes shrubland
habitat utilized by the black-capped
vireo at Forts Hood and Sill. Therefore
it is reasonable to expect that the
numerous years of research and
management of this species is an
investment the Army would maintain.
However, to further address this issue,
we have obtained a written commitment
from the Army that both Fort Hood and
Fort Sill will utilize their authorities
under the Sikes Act (16 U.S.C. 670 et
seq.) to ensure the species continues to
thrive at those installations after it is
delisted. This commitment is included
in the PDM plan.

(9) Comment: Three commenters
stated that the information regarding
genetic diversity and structure
presented in the SSA report does not
reflect the intent or findings of the
Vasquez-Miranda et al. 2015 research.

Our Response: We disagree with the
commenters. Our SSA report
summarizes the available and relevant
studies on the genetic variability in the
black-capped vireo. The Vasquez-
Miranda et al. (2015) paper was the
most recent study on the subject, and is
summarized to support similar
hypotheses that genetic structuring
within the breeding range is not
apparent, or biologically significant. We

contacted the authors of the study and
received affirmation that our
interpretation of their study is
appropriately summarized in the SSA
report.

(10) Comment: Three commenters
stated that, contrary to the data
provided in the SSA report, goat
densities in Texas are not declining.

Our Response: The data provided in
the SSA report were collected from the
USDA'’s Agricultural Census. These
statistics show goat densities across the
vireo’s range have declined since 1992.
Another study (Wilcox et al. 2012) of
livestock densities in Texas arrives at a
similar conclusion. The goat population
numbers reported from Texas have
continually declined since the repeal of
the National Wool Act of 1954.

(11) Comment: We received two
comments that state that the SSA report
does not adequately address habitat loss
caused by development in central
Texas.

Our Response: The SSA report
indirectly addresses habitat loss through
an accounting of reported rangeland/
pastureland statistics across the
breeding range of the black-capped
vireo. Black-capped vireo habitat can
occur on small patches on undeveloped
land throughout the breeding range in
the United States. Using the USDA
Agricultural Census of land use within
the species’ range, an indirect measure
of land use changes can be tracked over
time. The SSA report indicates that
reported land use changes within a
majority of the species’ range do not
appear to threaten the availability of
habitat. When the species was evaluated
in 1985, a population of black-capped
vireos in central Texas near Austin,
which consisted of approximately 33
pairs, was thought to be the largest
known to exist. Currently, it is
estimated that more than 200 pairs
occur in the area just west of Austin.

(12) Comment: One commenter stated
that the SSA report provides
misinformation concerning juniper trees
in relation to black-capped vireo habitat.

Our Response: We believe the SSA
report accurately describes the
importance of juniper occurring within
black-capped vireo habitat. In general,
while juniper trees may be used for
nesting and foraging, it is not a preferred
nesting substrate for the species. Juniper
is a problem in large portions of the
species’ range due to its invasive nature,
which often renders breeding habitat
unsuitable within just a few years.
Except in some cases where preferred
nesting substrates are sparse or limited
suitable shrub cover exists, the invasive
nature of juniper is a more important

consideration in managing black-capped
vireo breeding habitat.

(13) Comment: We received several
comments related to livestock browsing
of black-capped vireo habitat in the SSA
report. Commenters suggested habitat
loss would not decrease or be reversed
due to a decrease in livestock.
Commenters also suggested cattle
presence is projected to increase, and
drought effects on cattle should be
considered and evaluated under future
conditions.

Our Response: The SSA report
clarifies the influence of livestock on
black-capped vireos, which is largely
related to effects on habitat and
presence of brown-headed cowbirds.
Pertaining to direct impacts on habitat,
goats are the most detrimental to the
species because they browse shrub
foliage necessary for nesting. While
portions of the breeding range are still
influenced by the presence of goats,
trends show a decline in goat density
across the U.S. portion of the range.
Based on this trend and the expiration
of previous subsidies for goat ranching
in the United States, we did not see a
reasonable scenario of expanding goat
pressure on black-capped vireo habitat
under long-term future conditions.

Cattle decreases are also shown in
trend data across the species’ range.
Cattle have less of an overall impact on
habitat, because they generally do not
browse on shrub vegetation where
vireos nest. In fact, the Service allows
cattle grazing on lands approved as
compensatory mitigation for the black-
capped vireo. Other public lands that
manage populations of vireos, such as
Fort Hood Military Installation, also
manage cattle operations with little
impact to the birds nesting in the same
area. The primary factor associated with
cattle is the presence of brown-headed
cowbirds, which can be controlled
relatively easily and inexpensively.

Additionally, our analysis addressed
cattle on reported acres of rangeland
within the breeding range of the black-
capped vireo, which is where influence
on the species would be expected.
These data were collected from the
USDA Agricultural Census, which is
conducted every 5 years, with the most
recent available in 2012. General
predictions of cattle increases do not
target areas where vireos would be
expected to occur.

While our SSA report does not
attempt to forecast cattle presence in our
future conditions, we believe we
captured the primary drivers
influencing the species, including
cowbird and habitat management,
within our predictions influencing the
known population. We disagree with
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the comment that habitats previously
impacted by livestock would not revert
back to suitable conditions following a
decrease in livestock. Healthy rangeland
condition and habitat enhancement is
greatly influenced by appropriate
grazing management.

(14) Comment: Several comments
addressed the issue of long-term land
management for the black-capped vireo.
Commenters stated that management
currently occurring on both private and
public lands would not continue should
the species be delisted. Two
commenters suggested we obtain long-
term commitments from public land-
managing authorities.

Our Response: The recovery of the
black-capped vireo is due in large part
to our conservation partners, and we are
pleased to report that we have those
long-term commitments in the PDM
plan. The SSA report discusses the
effective management actions that have,
in part, led to the recovery of the black-
capped vireo. Most notably, vegetation
and cowbird management within the
eastern portion of the species’ range has
been important to expanding localities.
Many such management actions have
occurred due to the species being listed
under the Act. However, some actions
regarding habitat management on
private lands are often implemented to
improve range conditions for livestock
and game animals. Managing for these
resources through juniper and mesquite
control and use of prescribed fire likely
benefits the black-capped vireo when
conducted in the species’ breeding
range. Often these actions are
coordinated with the State fish and
game agencies and the USDA Natural
Resources Conservation Service, which
are partners with the Service in
conserving fish and wildlife resources.
Technical assistance and management
plans developed with these partners are
largely focused on ecosystem health and
native biodiversity, including federally
listed species. To further our
partnerships, the Service has obtained
commitments from key land-managing
entities to continue beneficial practices
to ensure the black-capped vireo thrives.

(15) Comment: We received
comments regarding the black-capped
vireo’s range in Mexico. In general,
commenters noted the lack of
information from that portion of the
range and stated that additional threats
should be addressed.

Our Response: We provide a
discussion of the importance of the
black-capped vireo’s range in Mexico in
the SSA report, acknowledging the
paucity of data available from that
country. There is much anecdotal
information on threats to the breeding

and wintering ranges; however, little
quantitative or qualitative data or
information exist. Under the Act, we are
required to use the best available
scientific and commercial information
in implementing our responsibilities
under the Act. Even in situations where
there is little or no information, a
determination of a species’ status must
be made. In this case, our SSA analysis
indicates continued persistence over the
50-yr projected timeframe and black-
capped vireo return rates generally
suggest sufficient resources are available
during migration and wintering.

(16) Comment: Two commenters
stated that the SSA report and proposed
rule should provide assurances that
existing populations and habitat would
be protected in the event the species is
delisted.

Our Response: The purpose of the
SSA report is to provide a science-based
risk assessment of the viability of the
black-capped vireo. Following a peer-
review process, as well as review of the
draft by our State partners, the Service
used the SSA report to evaluate the
species’ status under the Act. There is
no direct mechanism for assurances to
protect known populations when the
species is delisted. However, most
known populations occur on lands that
are provided some degree of
management and protection (e.g., State
and Federal lands). Additionally, due to
the outstanding efforts of our
conservation partners toward recovery
of this species and to provide
assurances for the species’ continued
success, the Service has obtained
commitments for the largest populations
that will further conservation and
management of the species. These
commitments are included in the docket
with this final rule and provided in the
PDM plan.

(17) Comment: One commenter stated
that the Service did not adequately
address a peer review comment
involving the adequacy of addressing
future conditions of habitat loss within
the SSA report.

Our Response: We thoroughly and
carefully evaluated the responses to the
draft SSA report provided by the peer
reviewers. We clarified that the SSA
report used four criteria to assess the
future conditions of the species. While
habitat loss was the primary reason the
black-capped vireo was listed in 1987,
the major sources identified were
browsing by goats and vegetational
succession. These threat sources, and
other relevant threats, have been
reduced and managed to the point that
we consider the species recovered.

(18) Comment: We received several
comments regarding the population data

provided in the SSA report. Some
simply noted that no population
estimate is provided. One believed the
species could not be delisted without a
population estimate. Other comments
stated that the census data used are
unreliable and not sufficient to support
an increase in vireo abundance. One
comment suggested Breeding Bird
Survey (BBS) data should be used in the
SSA report.

Our Response: In the SSA report, we
provide a history of population
information for the black-capped vireo
and the most recent data to summarize
the current conditions of the species.
We acknowledge that there are no
rangewide estimates of the breeding
population available; thus, we use the
best available information to evaluate
the species. A determination regarding
the status of a species under the Act
does not require a population estimate;
under section 4 of the Act, species are
assessed under five factors, often
referred to as “‘threats” to the species,
using the best available information.
The census data we used span a 6-year
period across the breeding range. While
the survey methods used to collect these
data vary, we believe this information is
of much higher quality than the census
data collected in 1985 and used for the
original listing determination. Our SSA
report also analyzed the species status
on the basis of analysis of the 3 R’s—
resiliency, redundancy, and
representation. By that measure as well,
we believe the black-capped vireo has
recovered to the point the protections of
the ESA are no longer necessary. The
SSA report also acknowledges the
potential for reported increases in the
known population under current
conditions to be, in part, related to an
increase in survey effort generated by
the listing. However, it is clear that
threats to the species have been reduced
and managed, which is the reason the
species has recovered.

We do not use BBS data for the black-
capped vireo, because only the raw data
were available. To estimate population
change and annual indexes of species
abundance, the U.S. Geological Survey
(USGS) statistically analyzes the raw
BBS data using a hierarchical model
analysis (Sauer et al. 2011, p. 7-9).
Although the raw data show a slight
increase in black-capped vireo
detections since the species was listed,
population trends are not available and
should not be inferred from the raw data
without further statistical analyses given
the changes in the number of surveyed
routes and other confounding factors.

(19) Comment: We received two
comments regarding the use of
prescribed fire and black-capped vireo



16238

Federal Register/Vol. 83, No. 73/Monday, April 16, 2018/Rules and Regulations

habitat management. One comment
suggested prescribed fire is used to
promote grasses, not shrubs. The other
comment stated fire is used to benefit
game species, some of which are a threat
to the black-capped vireo.

Our Response: Prescribed fire is used
to promote habitat health in a variety of
ecosystems, including grasslands,
shrublands, and forests. Further,
prescribed fire is the most important
tool for managing black-capped vireo
habitat within the eastern portion of the
species’ range because of its
effectiveness at promoting hardwood
shrub mottes and grasses important to
breeding habitat. Prescribed fire benefits
several game species, some of which
may degrade nesting habitat if present
in high densities. However, we believe
the benefits of prescribed fire on private
lands as a tool for ecosystem health
within the breeding range of the species
far outweigh the adverse effects of deer
management, which is generally
directed toward increasing animal
quality, rather than numbers.

(20) Comment: One commenter noted
the uncertainty regarding the extent of
recovery occurring on private lands, and
the limitation of known recovery in only
a few well-managed areas.

Our Response: The SSA report for the
black-capped vireo acknowledges the
extent of information known about the
species’ numbers across its breeding
range. The proportion of the species
range and populations for which the
data were available for the analysis was
significant as compared to the overall
range and populations of the species.
The Act requires that we use the best
available information when determining
whether a species should or should not
be included on the Federal List of
Endangered and Threatened Wildlife.
As a result, we provide the most current
information known about the species’
population across its breeding range.

(21) Comment: We received several
comments on the use of rangeland as an
indicator of habitat potential in the SSA
report. Commenters stated that the use
of USDA rangeland statistics is not an
appropriate indicator for black-capped
vireo habitat. One comment
recommended the use of TPWD’s Texas
Ecosystem Analytical Mapper to
identify habitat. Another commenter
stated Texas A&M University’s Institute
of Renewable Natural Resources
publication, “Texas Land Trends—
Status update and trends of Texas rural
working lands,” forecasts future losses
of working lands.

Our Response: TPWD’s Texas
Ecosystem Analytical Mapper (TEAM)
is a good tool for evaluating vegetative
communities, but does not identify

breeding habitat parameters for the
black-capped vireo. Black-capped vireo
habitat is characterized by shrub
vegetation of irregular height, with
foliage reaching ground level, which
cannot be identified using TEAM. The
data in Texas A&M University’s
Institute of Renewable Natural
Resources publication, “Texas Land
Trends—Status update and trends of
Texas rural working lands,” considers
additional data sources but is primarily
based on USDA Agricultural Census,
that is the same data used in the SSA
report. Because of the need for a
common data set for both Oklahoma and
Texas, and the need to detect land
trends across time, we decided to utilize
the USDA Agricultural Census reports
for both States. One comment
referenced that the report, ““forecasts
future losses of working lands,” but did
not provide a page number or cite
specific information; it is possible that
the comment is referring to the Texas
Statewide trend, while our analysis
focused on the land trends for the
counties within the black-capped vireo’s
range.

(22) Comment: Several commenters
believe the recovery plan for the black-
capped vireo is not adequately
addressed or that the SSA report is
insufficient to support delisting. Some
comments requested clarification of the
recommendation for “threatened’ status
in the 2007 5-year review and the
delisting proposal.

Our Response: Recovery plans under
the Act are intended to establish goals
for long-term conservation of listed
species; however, they are not
regulatory documents. As explained in
the SSA report and December 15, 2016,
proposed rule (81 FR 90762), the black-
capped vireo recovery plan was
developed in 1991, and has not been
updated. In fact, a complete strategy for
recovery had not been conceived at the
time the plan was developed, and it
only provided interim criteria to
downlist the species, precluding any
possibility of considering recovery
criteria in the recovery plan as a
contribution to the current status
analysis for delisting the species. There
are many paths to accomplishing
recovery of a species, which may or may
not involve all recovery criteria in a
final plan being fully met, but
comparing the current status of the
species to the reclassification criteria
provides some information about the
health of the populations. In this case,
the reclassification criteria have
generally been met. Ultimately, the
Service is required to evaluate a species’
status with respect to the five factors set
forth at section 4(a)(1) of the Act when

receiving a petition to downlist or
delist, as well as every 5 years for
species currently on the List. Our
current process uses the SSA
framework, which is a comprehensive
analysis to evaluate the biological status
of the species with respect to its
resource needs, current conditions, and
forecasted future conditions. We believe
this approach is well-suited for
addressing the biological status of a
species based on scientific information
without applying regulatory definitions
of the species’ status under the Act,
which is accomplished through the
rulemaking process.

(23) Comment: One commenter
indicated that Wilcox et al. (2012), cited
in the December 15, 2016, proposed rule
was not made available, and may have
been used inappropriately.

Our Response: Wilcox et al. (2012)
was cited in the SSA report and
proposed rule, but was inadvertently
omitted from the literature cited section
in the SSA report. We have added the
reference to this section in the SSA
report and this rule. We disagree that
this study is not applicable in the
context in which it is cited in the
proposed rule. The article, titled
“Historical Stocking Densities on Texas
Rangelands,” is cited in the discussion
on rangelands and livestock. We simply
paraphrase a conclusion in the study
that references healthier changes in
rangelands over time due in part to
reduced livestock densities.

(24) Comment: We received three
comments concerning the provisions of
the Migratory Bird Treaty Act (MBTA;
16 U.S.C. 703—-712) described in the
proposed rule. Commenters stated that
the MBTA would not be protective of
the black-capped vireo after it is
delisted.

Our Response: The reference to the
MBTA in the proposed rule is to note
that the removal of the black-capped
vireo from the List would not affect its
status under the MBTA. We did not
imply that the MBTA would be a
substitute for the Act. The black-capped
vireo is being removed from the List due
to recovery, not because it will be
protected under the MBTA. It will
remain listed under the MBTA.

(25) Comment: We received two
comments on the definition of
“manageable locality”” in the proposed
rule and SSA report. The comments
stated that the definition is not
supported.

Our Response: In the SSA report, we
use the best available information to
summarize the current conditions of the
species across its breeding range. Rather
than define what constitutes a
population of black-capped vireos, for
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the purposes of evaluating redundancy,
we define units that are reasonably
expected to be manageable and resilient.
One comment referred to the SSA report
definition as a “population” and also
refers to the 1991 recovery plan
population estimate of 500 pairs for
comparison. The SSA report uses the
term ““locality” and provides a
definition in order to distinguish it from
a “population,” similar to the term
“population” in the recovery plan,
which was estimated using a Population
Viability Analysis model from data
available in 1989. Contrary to the
comments, we believe our designations
of manageable locality and likely
resilient locality are supported as
described in the SSA report.

(26) Comment: Several commenters
did not agree that the SSA report
supports a delisting proposal.

Our Response: We disagree with the
commenters. The SSA report is a
science-based risk assessment. It
compiles the best available information
and includes a comprehensive analysis
of past, present, and forecasted future
scenarios of the availability of the
resource needs of the species. The
report was peer-reviewed, without
significant comments on the quality of
information or analysis provided.

(27) Comment: Several commenters
stated that the proposed rule and SSA
report do not address specific threats to
the black-capped vireo. Commenters
noted wind energy, urbanization, oak
wilt, and oil and gas development as
potential threats to the species.

Our Response: We recognize that
there are a variety of stressors that may
continue to affect individual black-
capped vireos or their habitat. In the
SSA report, we evaluate those stressors
that are known, or appear to be a threat
to the species, and therefore influence
the viability of species. Included in our
characterization of viability are
conservation actions that are known to
have a positive influence on viability.
We address potential urbanization in
another comment, noting that our
evaluation of land use trends
encompasses this stressor. Oil and gas
development is most prominent in the
western portion of the species’ range;
where overlap occurs, we have not
identified or been provided information
indicating there is a continuing or
eminent threat to the species from oil
and gas exploration. Wind energy also
occurs largely in the western portion of
the black-capped vireo’s range. At the
request of wind energy companies, the
Service has reviewed numerous
proposed projects in Texas for potential
impacts to black-capped vireo. Through
this coordination, several large,

previously undocumented black-capped
vireo localities were discovered and
impacts frequently avoided or
minimized. Wind energy projects are
normally planned on a large landscape,
but have a small overall footprint
(ground disturbance). Collisions with
rotors are expected to be rare, as vireos
do not fly within the distance of rotors
during the breeding season. Of the
numerous projects reviewed for impacts
to the species, only one has requested
and received an incidental take permit
authorizing impacts to the species. This
facility also resulted in the
documentation of a location with more
than 150 male vireos previously
unknown, offset the impacts of the
project through permanent protection,
and will monitor the site for the life of
the facility. We do not have evidence
that oak wilt is a significant threat to the
black-capped vireo. Vegetation
composition in areas used by vireos is
variable, but the woody vegetation
structure generally remains the same.
While oak wilt may affect localized
areas of habitat, vireos use a variety of
hardwood species with the appropriate
structure for nesting and foraging.

(28) Comment: One commenter stated
that the short- and long-term timeframes
utilized in the SSA report are not
supported.

Our Response: The basis for the use
of the short- and long-term timeframes
is provided on page 12 of the SSA
report. The short-term timeframe
reflects the availability of past
information for the species since the
original assessment in 1985. The long-
term timeframe is associated with
specific climate change models relevant
to the species and its habitat and also
reflects our ability to project land
management decisions.

(29) Comment: Two commenters
disagreed with the analysis of the black-
capped vireo’s winter range in the SSA
report. Comments stated that the
information is not adequate and the use
of return rates of wintering birds is
insufficient to address winter range
habitat availability.

Our Response: The use of return rates
of banded black-capped vireos, by itself,
is not an indicator of habitat availability
on the winter range. We provided return
rates as a part of the information
collected to evaluate the potential
threats to the winter range. The SSA
report acknowledges the limited
information available on potential
threats to the winter range. There are
recent studies on the winter range we
summarized in the SSA report that we
believe, along with the other
information presented, indicate habitat

within the winter range is not a limiting
factor for species viability.

(30) Comment: We received
information suggesting that BBS data
show brown-headed cowbirds
detections are increasing across the
vireo’s range, rather than decreasing as
shown in the SSA report.

Our Response: The information
provided to support the comment was
USGS BBS raw data, the same source
utilized in the SSA report. The
difference is the Service’s SSA report
uses USGS’s BBS Regional Trend
Analysis data. As noted in an earlier
comment response, USGS uses
statistical analysis of the raw data to
produce trend and annual indices,
which is a better estimate of population
change. The brown-headed cowbird
hierarchical model analysis data we use
in our SSA report are available at
https://www.mbr-pwrc.usgs.gov/bbs/
bbs.html and show a decreasing trend in
Texas and Oklahoma.

Determination

Section 4 of the Act (16 U.S.C. 1533),
and its implementing regulations at 50
CFR part 424, set forth the procedures
for adding species to, or removing
species from the Federal List of
Endangered and Threatened Wildlife.
Under section 4(a)(1) of the Act, we may
list or delist a species based on (A) The
present or threatened destruction,
modification, or curtailment of its
habitat or range; (B) overutilization for
commercial, recreational, scientific, or
educational purposes; (C) disease or
predation; (D) the inadequacy of
existing regulatory mechanisms; or (E)
other natural or manmade factors
affecting its continued existence.

We have carefully assessed the best
scientific and commercial information
available regarding the past, present,
and future threats to the black-capped
vireo. Our analysis indicates the known
threats at the time of listing, habitat loss
(Factor A) through land use changes,
livestock grazing, and vegetation
succession, and brown-headed cowbird
brood parasitism (Factor E), are reduced
or adequately managed. Under current
management, these threats are mitigated
such that vireo numbers are robust and
increasing. Management actions by our
partners on publicly managed and other
protected lands will continue based on
our shared conservation commitments,
which are documented in the PDM plan
and included in the docket associated
with this final rule. We expect
prescribed fire and other management
actions to continue in the eastern
portion of the U.S. range because the
actions are necessary for landscape and
rangeland management and are aligned
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with the conservation mission of many
landowners where large populations of
black-capped vireos currently exist. We
find that the species has recovered so
that it no longer meets the definition of
endangered under the Act.

Since the black-capped vireo was
listed (1987), its known abundance and
distribution have increased. Currently,
we know of 20 manageable and 14 likely
resilient populations (as those terms are
defined earlier in this rule and in the
SSA report) across the species’ breeding
range. We assessed the likelihood of
persistence of these populations over
the next 50 years based on our ability
to reasonably predict climate change
outcomes and consistent land
management activities. In the worst case
scenario, the black-capped vireo would
be expected to diminish in range and
populations, but still remain above the
level reported from 2000 to 2005. The
black-capped vireo appears to have
adequate redundancy, representation,
and resiliency to persist over the next 50
years.

Over the foreseeable future, the
primary threats to the species continue
to be habitat loss through land use
conversion and vegetational succession,
and brown-headed cowbird brood
parasitism. Most threats have decreased
in magnitude or are adequately
managed, particularly through the use of
prescribed fire for various habitat
restoration purposes not directly related
to black-capped vireo management and
we generally expect those trends to
continue throughout the foreseeable
future. The wintering area for the black-
capped vireo occurs entirely in Mexico,
but many of the existing habitat areas in
Mexico are buffered from degradation
due to limited accessibility and rugged
terrain, so we do not anticipate
significant reductions in habitat quality
or quantity over the foreseeable future
even without specific management
assurances. We find that the species no
longer meets the definition of
threatened under the Act.

Based on the analysis in the SSA
report (Service 2017; see ADDRESSES,
above, for information on how to obtain
a copy of the SSA report), and
summarized above, the black-capped
vireo does not currently meet the Act’s
definition of endangered in that it is not
in danger of extinction throughout all of
its range. In addition, the black-capped
vireo is not a threatened species because
it is not likely to become endangered in
the foreseeable future throughout all of
its range.

Significant Portion of the Range
Analysis

Under the Act and our implementing
regulations, a species may be listed if it
is in danger of extinction or likely to
become so throughout all or a
significant portion of its range. Having
determined that the black-capped vireo
is not endangered or threatened
throughout all of its range, we next
consider whether there are any
significant portions of its range in which
the black-capped vireo is in danger of
extinction or likely to become so. We
published a final policy interpreting the
phrase “significant portion of its range”
(SPR) (79 FR 37578; July 1, 2014).
Aspects of that policy were vacated for
species that occur in Arizona by the
United States District Court for the
District of Arizona. CBD v. Jewell, No.
CV-14-02506-TUC-RM (Mar. 29,
2017), clarified by the court, Mar. 29,
2017. Since the black-capped vireo does
not occur in Arizona, for this finding we
rely on the SPR Policy, and also provide
additional explanation and support for
our interpretation of the SPR phrase. In
our policy, we interpret the phrase
“significant portion of its range” in the
Act’s definitions of “endangered
species” and “‘threatened species” to
provide an independent basis for listing
a species in its entirety; thus there are
two situations (or factual bases) under
which a species would qualify for
listing: A species may be in danger of
extinction or likely to become so in the
foreseeable future throughout all of its
range; or a species may be in danger of
extinction or likely to become so
throughout a significant portion of its
range. If a species is in danger of
extinction throughout an SPR, it, the
species, is an “endangered species.”
The same analysis applies to
“threatened species.”

Our final policy addresses the
consequences of finding that a species is
in danger of extinction in an SPR, and
interprets what would constitute an
SPR. The final policy includes four
elements: (1) If a species is found to be
endangered or threatened throughout a
significant portion of its range, the
entire species is listed as an endangered
species or a threatened species,
respectively, and the Act’s protections
apply to all individuals of the species
wherever found; (2) a portion of the
range of a species is “significant” if the
species is not currently endangered or
threatened throughout all of its range,
but the portion’s contribution to the
viability of the species is so important
that, without the members in that
portion, the species would be in danger
of extinction, or likely to become so in

the foreseeable future, throughout all of
its range; (3) the range of a species is
considered to be the general
geographical area within which that
species can be found at the time the
Service or the National Marine Fisheries
Service makes any particular status
determination; and (4) if a vertebrate
species is endangered or threatened
throughout an SPR, and the population
in that significant portion is a valid
DPS, we will list the DPS rather than the
entire taxonomic species or subspecies.

The SPR policy applies to analyses for
all status determinations, including
listing, delisting, and reclassification
determinations. As described in the first
element of our policy, once the Service
determines that a “species”—which can
include a species, subspecies, or distinct
population segment (DPS)—meets the
definition of “endangered species” or
“threatened species,” the species must
be listed in its entirety and the Act’s
protections applied consistently to all
individuals of the species wherever
found (subject to modification of
protections through special rules under
sections 4(d) and 10(j) of the Act).

For the second element, the policy
sets out the procedure for analyzing
whether any portion is an SPR; the
procedure is similar, regardless of the
type of status determination we are
making. The first step in our assessment
of the status of a species is to determine
its status throughout all of its range. We
subsequently examine whether, in light
of the species’ status throughout all of
its range, it is necessary to determine its
status throughout a significant portion
of its range. If we determine that the
species is in danger of extinction, or
likely to become so in the foreseeable
future, throughout all of its range, we
list the species as an endangered (or
threatened) species and no SPR analysis
is required. The policy explains in
detail the bases for this conclusion—
including that this process ensures that
the SPR language provides an
independent basis for listing; maximizes
the flexibility of the Service to provide
protections for the species; and
eliminates the potential confusion is a
species could meet the definitions of
both “endangered species” and
“threatened species” based on its
statuses throughout its range and in a
significant portion of its range. See, e.g.,
SPR Policy, 79 FR 37580-81.

We identified portions of the black-
capped vireo’s range that may be
significant, and examined whether any
threats are geographically concentrated
in some way that would indicate that
those portions of the range may be in
danger of extinction, or likely to become
so in the foreseeable future. Within the
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breeding range, distinctions can be
made between Mexico, Texas, and
Oklahoma, based on vegetation types
and, in Mexico, based on observed
higher densities of birds. Additionally,
a distinction could be made between the
eastern and western portion of the
breeding range, based on the importance
of the threats of cowbird brood
parasitism and vegetational succession
(both more impactful in the eastern
range). While these geographic
distinctions may be significant,
information and analysis indicates that
the species is unlikely to be in danger
of extinction or to become so in the
foreseeable future in these portions,
given that the increases in reported
rangeland statistics, decreases in cattle
and goats, and ongoing management of
cowbirds have occurred across the
range, including within the eastern
portion of the range. Therefore, these
portions do not warrant further
consideration to determine whether
they are a significant portion of its
range.

We also evaluated representation
across the black-capped vireo’s range to
determine if certain areas were in
danger of extinction, or likely to become
so, due to isolation from the larger
range. Several studies have addressed
genetic diversity of the black-capped
vireo, particularly due to its fairly
restricted breeding range both
historically and currently, and due to
the ephemeral nature of its habitat in
portions of its range and its patchy
distribution in the breeding range.
Evidence exists that population
differentiation has occurred over the
black-capped vireo’s breeding range due
to limited gene flow between breeding
populations (Barr et al. 2008, entire).
However, other studies have shown no
differentiation of populations and that
adequate gene flow exists (Vazquez-
Miranda et al. 2015, p. 9; Zink et al.
2010, entire). Adult black-capped vireos
show strong site fidelity to territories
between breeding seasons, especially in
larger populations (USFWS 1991, p. 19).
Gene flow between populations is
largely dependent on the proximity of
populations, in order to facilitate
dispersal of breeding birds. Dispersal
distances for adults is generally 0.14 to
0.41 kilometers (km) (0.09 to 0.25 miles
(m1i)) (DeBoer and Kolozar 2001, entire);
however, long dispersal distances have
been recorded up to 12.8 km (8 mi)
(USFWS 1991, p. 19). Natal dispersal,
the movement from hatch site to
breeding site, is known to be much
greater, generally from 21 to 30 km (13
to 19 mi) (Grzybowski 1995, p. 18;
Cimprich et al. 2009, p. 46). The longest

dispersal distance of a banded nestling
re-sighted as a breeding adult was 78 km
(48.5 mi) (Cimprich et al. 2009, entire).
The known populations of black-capped
vireos are geographically spread widely
across the species’ historical range and
habitat types, ensuring that the global
population is not singular and isolated.
Additionally, the known distribution
demonstrates robust representation
when considering genetic
heterozygosity and lack of genetic
structuring across these populations.

Our analysis indicates that there is no
significant geographic portion of the
range that is in danger of extinction or
likely to become so in the foreseeable
future. Therefore, based on the best
scientific and commercial data
available, no portion warrants further
consideration to determine whether the
species may be endangered or
threatened in a significant portion of its
range.

Conclusion

We have determined that none of the
existing or potential stressors causes the
black-capped vireo to be in danger of
extinction throughout all or a significant
portion of its range, nor is the species
likely to become endangered within the
foreseeable future throughout all or a
significant portion of its range. We may
delist a species where the best available
scientific and commercial data indicate
that the species has recovered and is no
longer endangered or threatened. 50
CFR 424.11(d)(2). On the basis of our
evaluation, we conclude that, due to
recovery, the black-capped vireo is not
an endangered or threatened species.

Effects of the Rule

This rule revises 50 CFR 17.11(h) to
remove the black-capped vireo from the
Federal List of Endangered and
Threatened Wildlife. The prohibitions
and conservation measures provided by
the Act, particularly through sections 7
and 9, no longer apply to this species.
Federal agencies are no longer required
to consult with the Service under
section 7 of the Act in the event that
activities they authorize, fund, or carry
out may affect the black-capped vireo.
There is no critical habitat designated
for this species; therefore, this rule does
not affect 50 CFR 17.95.

Removal of the black-capped vireo
from the List of Endangered and
Threatened Wildlife does not affect the
protection given to all migratory bird
species under the MBTA (16 U.S.C.
703-712). The take of all migratory
birds, including the black-capped vireo,
is governed by the MBTA. The MBTA
makes it unlawful, at any time and by
any means or in any manner, to pursue,

hunt, take, capture, kill, attempt to take,
capture, or kill, possess, offer for sale,
sell, offer to barter, barter, offer to
purchase, purchase, deliver for
shipment, ship, export, import, cause to
be shipped, exported, or imported,
deliver for transportation, transport or
cause to be transported, carry or cause
to be carried, or receive for shipment,
transportation, carriage, or export, any
migratory bird, any part, nest, or eggs of
any such bird, or any product, whether
or not manufactured, which consists, or
is composed in whole or part, of any
such bird or any part, nest, or egg
thereof (16 U.S.C. 703(a)). The MBTA
regulates the taking of migratory birds
for educational, scientific, and
recreational purposes. Section 704 of
the MBTA states that the Secretary of
the Interior (Secretary) is authorized and
directed to determine when, and to
what extent, if at all, and by what
means, the take of migratory birds
should be allowed, and to adopt suitable
regulations permitting and governing
the take. In adopting regulations, the
Secretary is to consider such factors as
distribution and abundance to ensure
that any take is compatible with the
protection of the species. Modification
to black-capped vireo habitat would
constitute a violation of the MBTA only
to the extent it directly takes or kills a
black-capped vireo (such as removing a
nest with chicks present).

Post-Delisting Monitoring

Section 4(g)(1) of the Act requires us,
in cooperation with the States, to
implement a monitoring program for not
less than 5 years for all species that have
been recovered and delisted. The
purpose of this requirement is to
develop a program that detects the
failure of any delisted species to
maintain sufficient viability without the
protective measures provided by the
Act. If, at any time during the
monitoring period, data indicate that
protective status under the Act should
be reinstated, we can initiate listing
procedures, including, if appropriate,
emergency listing.

The PDM plan for the black-capped
vireo was developed in coordination
with our Federal, State, and other
partners. The PDM plan utilizes the
results from current research and
effective management practices that
have improved the status of the species
and led to its recovery. The PDM plan
identifies measurable management
thresholds and responses for detecting
and reacting to significant changes in
the black-capped vireo’s populations,
distribution, and viability. If declines
are detected equaling or exceeding these
thresholds, the Service, in combination
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with other PDM plan participants, will
investigate causes of these declines,
including considerations of habitat
changes, substantial human persecution,
stochastic events, or any other
significant evidence. The investigation
will be to determine if the black-capped
vireo warrants expanded monitoring,
additional research, additional habitat
protection, additional cowbird trapping,
or resumption of Federal protection
under the Act. Additionally, the Service
has obtained commitments from our key
conservation partners to continue to
manage for the species on lands under
their authorities. We have included
these written commitments in the
docket along with this final rule, and as
an appendix to the PDM plan. The final
PDM plan will be made available at
http://www.fws.gov/southwest/es/
arlingtontexas/ after comments on the
draft PDM have been considered and
incorporated as appropriate.

Required Determinations

National Environmental Policy Act

We have determined that
environmental assessments and

environmental impact statements, as
defined under the authority of the
National Environmental Policy Act
(NEPA; 42 U.S.C. 4321 et seq.), need not
be prepared in connection with listing
or delisting a species as under the
Endangered Species Act. We published
a notice outlining our reasons for this
determination in the Federal Register
on October 25, 1983 (48 FR 49244).

References Cited

A complete list of references cited in
this rulemaking is available on the
internet at http://www.regulations.gov at
Docket No. FWS-R2-ES-2016-0110,
and upon request from the Arlington,
Texas, Ecological Services Field Office
(see FOR FURTHER INFORMATION CONTACT).

Authors

The primary authors of this final rule
are the staff members of the Service’s
Arlington, Texas, Ecological Services
Field Office.

List of Subjects in 50 CFR Part 17

Endangered and threatened species,
Exports, Imports, Reporting and

recordkeeping requirements,
Transportation.

Regulation Promulgation

Accordingly, we amend part 17,
subchapter B of chapter I, title 50 of the
Code of Federal Regulations, as follows:

PART 17—ENDANGERED AND
THREATENED WILDLIFE AND PLANTS

m 1. The authority citation for part 17
continues to read as follows:
Authority: 16 U.S.C. 1361-1407; 1531—

1544; and 4201-4245, unless otherwise
noted.

§17.11 [Amended]

m 2. Amend § 17.11(h) by removing the
entry for “Vireo, black-capped’” under
“BIRDS” from the List of Endangered
and Threatened Wildlife.

Dated: March 8, 2018.
James W. Kurth,

Deputy Director, U.S. Fish and Wildlife
Service, Exercising the Authority of the
Director, U.S. Fish and Wildlife Service.

[FR Doc. 2018-07350 Filed 4-13—18; 8:45 am]
BILLING CODE 4333-15-P


http://www.fws.gov/southwest/es/arlingtontexas/
http://www.fws.gov/southwest/es/arlingtontexas/
http://www.regulations.gov

16243

Proposed Rules

Federal Register
Vol. 83, No. 73

Monday, April 16, 2018

This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2018-0272; Product
Identifier 2018—-NM-005—-AD]

RIN 2120-AA64

Airworthiness Directives; The Boeing
Company Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for certain
The Boeing Company Model 737-100,
—200, —200C, —-300, —400, and —500
series airplanes. This proposed AD was
prompted by a report indicating that
during a fleet survey on a retired Model
737 airplane, cracking was found
common to the windshield and aft sill
web. This proposed AD would require,
at certain locations, repetitive high
frequency eddy current (HFEC)
inspections of the windshield and aft
sill web, and applicable on-condition
actions. We are proposing this AD to
address the unsafe condition on these
products.

DATES: We must receive comments on
this proposed AD by May 31, 2018.

ADDRESSES: You may send comments,
using the procedures found in 14 CFR
11.43 and 11.45, by any of the following
methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE,
Washington, DC 20590.

e Hand Delivery: Deliver to Mail
address above between 9 a.m. and 5
p.m., Monday through Friday, except
Federal holidays.

For service information identified in
this NPRM, contact Boeing Commercial
Airplanes, Attention: Contractual & Data
Services (C&DS), 2600 Westminster
Blvd., MC 110-SK57, Seal Beach, CA
90740-5600; telephone 562—-797-1717;
internet https://
www.myboeingfleet.com. You may view
this referenced service information at
the FAA, Transport Standards Branch,
2200 South 216th St., Des Moines, WA.
For information on the availability of
this material at the FAA, call 206-231—
3195. It is also available on the internet
at http://www.regulations.gov by
searching for and locating Docket No.
FAA-2018-0272.

Examining the AD Docket

You may examine the AD docket on
the internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2018—
0272; or in person at Docket Operations
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The AD docket contains this NPRM, the
regulatory evaluation, any comments
received, and other information. The
street address for Docket Operations
(phone: 800-647-5527) is in the
ADDRESSES section. Comments will be
available in the AD docket shortly after
receipt.

FOR FURTHER INFORMATION CONTACT:
David Truong, Aerospace Engineer,
Airframe Section, FAA, Los Angeles
ACO Branch, 3960 Paramount
Boulevard, Lakewood, CA 90712-4137;
phone: 562—627-5224; fax: 562-627—
5210; email: david.truong@faa.gov.
SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposal. Send your comments to
an address listed under the ADDRESSES
section. Include ‘“Docket No. FAA-
2018-0272; Product Identifier 2018—
NM-005—-AD" at the beginning of your
comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this NPRM. We will consider
all comments received by the closing
date and may amend this NPRM
because of those comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We

will also post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

We have received a report indicating
that during a fleet survey on a retired
Model 737 airplane, cracking was found
common to the windshield and aft sill
web. The airplane had 67,695 flight
cycles and 80,269 flight hours. Two
cracks each measured approximately
0.35 inch long. The cracks initiated from
the edge of the fastener hole and
propagated toward the outboard edge of
the aft sill web. Aft sill web cracking is
the result of fatigue caused by cyclic
pressurization of the fuselage and a
knife edge condition at the fastener
holes. At the Boeing metallurgical lab,
three additional fastener hole cracks
were detected common to the aft sill
web using an HFEC inspection. The
cracks also propagated toward the
outboard edge of the aft sill web. Such
cracking could adversely affect the
structural integrity of the windshield
assembly.

Related Service Information Under
1 CFR Part 51

We reviewed Boeing Alert
Requirements Bulletin 737-53A1377
RB, dated December 11, 2017. The
service information describes
procedures for repetitive HFEC
inspections of the number 3 windshield
and of the aft sill web at station 254.6,
between S—9 and S—11 on the left- and
right-hand sides, and applicable on-
condition actions. This service
information is reasonably available
because the interested parties have
access to it through their normal course
of business or by the means identified
in the ADDRESSES section.

FAA’s Determination

We are proposing this AD because we
evaluated all the relevant information
and determined the unsafe condition
described previously is likely to exist or
develop in other products of the same
type design.

Proposed AD Requirements

This proposed AD would require
accomplishment of the actions
identified in Boeing Alert Requirements
Bulletin 737-53A1377 RB, dated
December 11, 2017, described
previously, except for any differences
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identified as exceptions in the
regulatory text of this proposed AD.

For information on the procedures
and compliance times, see this service
information at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2018—
0272.

Explanation of Requirements Bulletin

The FAA worked in conjunction with
industry, under the Airworthiness
Directives Implementation Aviation
Rulemaking Committee (AD ARC), to

enhance the AD system. One
enhancement is a process for annotating
which steps in the service information
are “‘required for compliance” (RC) with
an AD. Boeing has implemented this RC
concept into Boeing service bulletins.

In an effort to further improve the
quality of ADs and AD-related Boeing
service information, a joint process
improvement initiative was worked
between the FAA and Boeing. The
initiative resulted in the development of
a new process in which the service
information more clearly identifies the

actions needed to address the unsafe
condition in the “Accomplishment
Instructions.” The new process results
in a Boeing Requirements Bulletin,
which contains only the actions needed
to address the unsafe condition (i.e.,
only the RC actions).

Costs of Compliance

We estimate that this proposed AD
affects 63 airplanes of U.S. registry. We
estimate the following costs to comply
with this proposed AD:

ESTIMATED COSTS FOR REQUIRED ACTIONS

Action Labor cost Parts cost Cost per product Cost on U.S. operators
HFEC inspec- | 4 work-hours x $85 per hour = $0 | $340 per inspection cycle .............. $21,420 per inspection cycle.
tion. $340 per inspection cycle.
We have received no definitive data Regulatory Findings §39.13 [Amended]

that would enable us to provide cost
estimates for the on-condition actions
specified in this proposed AD.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701:
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

This proposed AD is issued in
accordance with authority delegated by
the Executive Director, Aircraft
Certification Service, as authorized by
FAA Order 8000.51C. In accordance
with that order, issuance of ADs is
normally a function of the Compliance
and Airworthiness Division, but during
this transition period, the Executive
Director has delegated the authority to
issue ADs applicable to transport
category airplanes and associated
appliances to the Director of the System
Oversight Division.

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a “significant rule” under
the DOT Regulatory Policies and
Procedures (44 FR 11034, February 26,
1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

The Boeing Company: Docket No. FAA—
2018-0272; Product Identifier 2018—
NM-005-AD.

(a) Comments Due Date

We must receive comments by May 31,
2018.

(b) Affected ADs

None.
(c) Applicability

This AD applies to The Boeing Company
Model 737-100, —200, —200C, —300, —400,
and —500 series airplanes, certificated in any
category, as identified in Boeing Alert
Requirements Bulletin 737-53A1377 RB,
dated December 11, 2017.

(d) Subject

Air Transport Association (ATA) of
America Code 53, Fuselage.

(e) Unsafe Condition

This AD was prompted by a report
indicating that during a fleet survey on a
retired 737 airplane, cracking was found
common to the windshield and aft sill web.
We are issuing this AD to address such
cracking at these locations, which could
adversely affect the structural integrity of the
windshield assembly.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Actions for Group 1 Airplanes

For airplanes identified as Group 1 in
Boeing Alert Requirements Bulletin 737—
53A1377 RB, dated December 11, 2017:
Within 120 days after the effective date of
this AD, do an inspection to correct the
unsafe condition, using a method approved
in accordance with the procedures specified
in paragraph (j) of this AD.
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(h) Required Actions for Group 2 Airplanes

For airplanes identified as Group 2 in
Boeing Alert Requirements Bulletin 737—
53A1377 RB, dated December 11, 2017:
Except as required by paragraph (i) of this
AD, at the applicable times specified in the
“Compliance” paragraph of Boeing Alert
Requirements Bulletin 737-53A1377 RB,
dated December 11, 2017, do all applicable
actions identified in, and in accordance with,
the Accomplishment Instructions of Boeing
Alert Requirements Bulletin 737-53A1377
RB, dated December 11, 2017.

Note 1 to paragraph (h) of this AD:
Guidance for accomplishing the actions
required by this AD can be found in Boeing
Alert Service Bulletin 737-53A1377, dated
December 11, 2017, which is referred to in
Boeing Alert Requirements Bulletin 737—
53A1377 RB, dated December 11, 2017.

(i) Exceptions to Service Information
Specifications

(1) For purposes of determining
compliance with the requirements of this AD:
Where Boeing Alert Requirements Bulletin
737-53A1377 RB, dated December 11, 2017,
uses the phrase “the original issue date of
Requirements Bulletin 737-53A1377 RB,”
this AD requires using ‘“‘the effective date of
this AD.”

(2) Where Boeing Alert Requirements
Bulletin 737-53A1377 RB, dated December
11, 2017, specifies contacting Boeing, this AD
requires repair using a method approved in
accordance with the procedures specified in
paragraph (j) of this AD.

(j) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Los Angeles ACO Branch,
FAA, has the authority to approve AMOCs
for this AD, if requested using the procedures
found in 14 CFR 39.19. In accordance with
14 CFR 39.19, send your request to your
principal inspector or local Flight Standards
District Office, as appropriate. If sending
information directly to the manager of the
certification office, send it to the attention of
the person identified in paragraph (k)(1) of
this AD. Information may be emailed to: 9-
ANM-LAACO-AMOC-Requests@faa.gov.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(3) An AMOC that provides an acceptable
level of safety may be used for any repair,
modification, or alteration required by this
AD if it is approved by the Boeing
Commercial Airplanes Organization
Designation Authorization (ODA) that has
been authorized by the Manager, Los Angeles
ACO Branch, to make those findings. To be
approved, the repair method, modification
deviation, or alteration deviation must meet
the certification basis of the airplane, and the
approval must specifically refer to this AD.

(k) Related Information

(1) For more information about this AD,
contact David Truong, Aerospace Engineer,
Airframe Section, FAA, Los Angeles ACO
Branch, 3960 Paramount Boulevard,
Lakewood, CA 90712—4137; phone: 562—627—

5224; fax: 562—627-5210; email:
david.truong@faa.gov.

(2) For service information identified in
this AD, contact Boeing Commercial
Airplanes, Attention: Contractual & Data
Services (C&DS), 2600 Westminster Blvd.,
MC 110-SK57, Seal Beach, CA 90740-5600;
telephone 562-797-1717; internet https://
www.myboeingfleet.com. You may view this
referenced service information at the FAA,
Transport Standards Branch, 2200 South
216th St., Des Moines, WA. For information
on the availability of this material at the
FAA, call 206-231-3195.

Issued in Des Moines, Washington, on
March 30, 2018.
Chris Spangenberg,

Acting Director, System Oversight Division,
Aircraft Certification Service.

[FR Doc. 2018-07648 Filed 4-13-18; 8:45 am]|
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2018-0270; Product
Identifier 2017-NM-133-AD]

RIN 2120-AA64
Airworthiness Directives; Airbus
Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for certain
Airbus Model A330-200 Freighter,
A330-200, A330-300, A340-200, A340—
300, A340-500, and A340-600 series
airplanes. This proposed AD was
prompted by a determination that a
functional test to ensure that there is no
blockage of vent pipes was not done on
the trim tank of certain airplanes during
production. This proposed AD would
require doing a trim tank functional test,
and corrective actions if necessary. We
are proposing this AD to address the
unsafe condition on these products.
DATES: We must receive comments on
this proposed AD by May 31, 2018.
ADDRESSES: You may send comments,
using the procedures found in 14 CFR
11.43 and 11.45, by any of the following
methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202—-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE,
Washington, DC 20590.

e Hand Delivery: Deliver to Mail
address above between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays.

For service information identified in
this NPRM, contact Airbus SAS,
Airworthiness Office—EAL, 1 Rond
Point Maurice Bellonte, 31707 Blagnac
Cedex, France; telephone +33 5 61 93 36
96; fax +33 5 61 93 45 80; email
airworthiness.A330-A340@airbus.com;
internet http://www.airbus.com. You
may view this service information at the
FAA, Transport Standards Branch, 2200
South 216th St., Des Moines, WA. For
information on the availability of this
material at the FAA, call 206-231-3195.

Examining the AD Docket

You may examine the AD docket on
the internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2018—
0270; or in person at the Docket
Management Facility between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this NPRM, the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Operations office (telephone
800-647-5527) is in the ADDRESSES
section. Comments will be available in
the AD docket shortly after receipt.

FOR FURTHER INFORMATION CONTACT:
Vladimir Ulyanov, Aerospace Engineer,
International Section, Transport
Standards Branch, FAA, 2200 South
216th St., Des Moines, WA 98198;
telephone and fax 206-231-3229.
SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposal. Send your comments to
an address listed under the ADDRESSES
section. Include ‘“Docket No. FAA—
2018-0270; Product Identifier 2017—
NM-133-AD" at the beginning of your
comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this NPRM. We will consider
all comments received by the closing
date and may amend this NPRM based
on those comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this NPRM.

Discussion

The European Aviation Safety Agency
(EASA), which is the Technical Agent
for the Member States of the European
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Union, has issued EASA Airworthiness
Directive 2017-0152, dated August 17,
2017 (referred to after this as the
Mandatory Continuing Airworthiness
Information, or “the MCAI”’), to correct
an unsafe condition for certain Airbus
Model A330-200 Freighter, A330-200,
A330-300, A340-200, A340-300, A340—
500, and A340-600 series airplanes. The
MCALI states:

It was discovered that the production
functional test to verify the “Tank Pressures
during Refuel Overflow” was not performed
on the Trim Tank (TT) of A330 and A340
aeroplanes up to MSN [manufacturer serial
number] 1711. This test ensures that there is
no blockage of the vent pipes.

This condition, if not corrected, could lead,
in combination with a high level sensor
failure, to an over-pressurisation of the TT
during refueling or during aft fuel transfer,
possibly resulting in a TT rupture and
consequent reduced control of the aeroplane

To address this potential unsafe condition,
Airbus published Service Bulletin (SB)
A330-28-3130, SB A340-28-4140 and SB
A340-28-5061, to provide functional test
instructions.

For the reasons described above, this
[EASA] AD requires a one-time functional
test of the TT overflow and, depending on
findings, accomplishment of applicable
corrective action(s).

Corrective actions include a general
visual inspection of the aperture leading
to the flame arrestors (NACA duct), a
detailed inspection of the flame arrestor,
and blockage removal or repair of any
discrepant NACA duct.

You may examine the MCAI in the
AD docket on the internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2018—
0270.

Related Service Information Under 1
CFR Part 51

Airbus has issued the following
service information:

e Service Bulletin A330-28-3130,
Revision 00, dated May 18, 2017.

e Service Bulletin A340-28-4140,
Revision 00, dated May 18, 2017.

e Service Bulletin A340-28-5061,
Revision 00, dated May 18, 2017.

The service information describes
procedures for doing a trim tank
overflow functional test, a general visual
inspection of the aperture leading to the
flame arrestors (NACA duct), a detailed
inspection of the flame arrestor, and
blockage removal or repair of discrepant
NACA ducts. These documents are
distinct since they apply to different

ESTIMATED COSTS

airplane models. This service
information is reasonably available
because the interested parties have
access to it through their normal course
of business or by the means identified
in the ADDRESSES section.

FAA’s Determination and Requirements
of This Proposed AD

This product has been approved by
the aviation authority of another
country, and is approved for operation
in the United States. Pursuant to our
bilateral agreement with the State of
Design Authority, we have been notified
of the unsafe condition described in the
MCALI and service information
referenced above. We are proposing this
AD because we evaluated all pertinent
information and determined an unsafe
condition exists and is likely to exist or
develop on other products of these same
type designs.

Costs of Compliance
We estimate that this proposed AD
affects 97 airplanes of U.S. registry.

We estimate the following costs to
comply with this proposed AD:

; Cost per Cost on U.S.
Action Labor cost Parts cost product operators
Functional test .........c.ccceevenene 16 work-hours x $85 per hour = $1,360 ........ccceevrerireneenne $0 $1,360 $131,920

We estimate the following costs to do
any necessary inspections that would be

required based on the results of the
proposed test. We have no way of

ON-CONDITION COSTS

determining the number of aircraft that
might need these inspections:

. Cost per
Action Labor cost Parts cost product
INSPEctions ........ccveevervriencieeee 2 work-hours x $85 per hour = $170 .....ccoceveieerierese e $0 $170

We have received no definitive data
that would allow us to provide cost
estimates for the blockage removal or
repair of a discrepant NACA duct
specified in this AD.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. ““Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “‘Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that

section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

This proposed AD is issued in
accordance with authority delegated by
the Executive Director, Aircraft
Certification Service, as authorized by
FAA Order 8000.51C. In accordance
with that order, issuance of ADs is
normally a function of the Compliance

and Airworthiness Division, but during
this transition period, the Executive
Director has delegated the authority to
issue ADs applicable to transport
category airplanes to the Director of the
System Oversight Division.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.
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For the reasons discussed above, I
certify this proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979);

3. Will not affect intrastate aviation in
Alaska; and

4. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]
m 2. The FAA amends § 39.13 by adding

the following new airworthiness
directive (AD):

Airbus: Docket No. FAA-2018-0270; Product
Identifier 2017-NM-133—AD.

(a) Comments Due Date

We must receive comments by May 31,
2018.

(b) Affected ADs

None.

(c) Applicability

This AD applies to the airplanes identified
in paragraphs (c)(1) through (c)(7) of this AD,
certificated in any category, manufacturer
serial numbers 1 through 1711 inclusive.

(1) Airbus Model A330—-223F and —243F
airplanes.

(2) Airbus Model A330-201, —202, —203,
—223, and —243 airplanes.

(3) Airbus Model A330-301, —302, —303,
-321,-322,-323, —341, —342, and —343
airplanes.

(4) Airbus Model A340-211, -212, -213
airplanes.

(5) Airbus Model A340-311, —312, and
—313 airplanes.

(6) Airbus Model A340-541 airplanes.

(7) Airbus Model A340-642 airplanes.

(d) Subject

Air Transport Association (ATA) of
America Code 28, Fuel.

(e) Reason

This AD was prompted by a determination
that a functional test to ensure that there is

no blockage of vent pipes was not done on
the trim tank of certain airplanes during
production. We are issuing this AD to detect
and correct blocked vent pipes, which, in
combination with a high level sensor failure,
could lead to over-pressurization of the trim
tank during refueling or aft fuel transfer. This
could lead to trim tank rupture and
consequent reduced control of the airplane.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Functional Test

Within 42 months after the effective date
of this AD, do a trim tank overflow functional
test in accordance with the instructions of
the service information specified in
paragraphs (g)(1) through (g)(3), as
applicable.

(1) Airbus Service Bulletin A330-28-3130,
Revision 00, dated May 18, 2017.

(2) Airbus Service Bulletin A340-28-4140,
Revision 00, dated May 18, 2017.

(3) Airbus Service Bulletin A340-28-5061,
Revision 00, dated May 18, 2017.

(h) Corrective Actions

(1) I, during the functional test required by
paragraph (g) of this AD, the trim tank
maximum allowable pressure is exceeded:
Before further flight, contact the Manager,
International Section, Transport Standards
Branch, FAA; or the European Aviation
Safety Agency (EASA); or Airbus’s Design
Organization Approval (DOA) to obtain
instructions for corrective actions, and
within the compliance time indicated in
those instructions accomplish the corrective
actions accordingly.

(2) If, during the functional test required by
paragraph (g) of this AD, the trim surge tank
maximum allowable pressure is exceeded:
Before further flight, do a general visual
inspection of the aperture leading to the
flame arrestors (NACA duct) and do a
detailed inspection of the flame arrestor in
accordance with the Accomplishment
Instructions of Airbus Service Bulletin A330—
28-3130, Revision 00, dated May 18, 2017;
Airbus Service Bulletin A340-28—4140,
Revision 00, dated May 18, 2017; or Airbus
Service Bulletin A340-28-5061, Revision 00,
dated May 18, 2017; as applicable.

(3) If, during any inspection required by
paragraph (h)(2) of this AD, any discrepancy
(blockage or damage of the NACA duct) is
found: Before further flight, accomplish the
applicable corrective actions in accordance
with the Accomplishment Instructions of
Airbus Service Bulletin A330-28-3130,
Revision 00, dated May 18, 2017; Airbus
Service Bulletin A340-28-4140, Revision 00,
dated May 18, 2017; or Airbus Service
Bulletin A340-28-5061, Revision 00, dated
May 18, 2017; as applicable.

(i) Other FAA AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, International
Section, Transport Standards Branch, FAA,
has the authority to approve AMOGCs for this
AD, if requested using the procedures found

in 14 CFR 39.19. In accordance with 14 CFR
39.19, send your request to your principal
inspector or local Flight Standards District
Office, as appropriate. If sending information
directly to the International Section, send it
to the attention of the person identified in
paragraph (j)(2) of this AD. Information may
be emailed to: 9-ANM-116-AMOC-
REQUESTS@faa.gov. Before using any
approved AMOG, notify your appropriate
principal inspector, or lacking a principal
inspector, the manager of the local flight
standards district office/certificate holding
district office.

(2) Contacting the Manufacturer: For any
requirement in this AD to obtain corrective
actions from a manufacturer, the action must
be accomplished using a method approved
by the Manager, International Section,
Transport Standards Branch, FAA; or EASA;
or Airbus’s EASA DOA. If approved by the
DOA, the approval must include the DOA-
authorized signature.

(3) Required for Compliance (RC): If any
service information contains procedures or
tests that are identified as RC, those
procedures and tests must be done to comply
with this AD; any procedures or tests that are
not identified as RC are recommended. Those
procedures and tests that are not identified
as RC may be deviated from using accepted
methods in accordance with the operator’s
maintenance or inspection program without
obtaining approval of an AMOC, provided
the procedures and tests identified as RC can
be done and the airplane can be put back in
an airworthy condition. Any substitutions or
changes to procedures or tests identified as
RC require approval of an AMOC.

(j) Related Information

(1) Refer to Mandatory Continuing
Airworthiness Information (MCAI) EASA
Airworthiness Directive 2017-0152, dated
August 17, 2017, for related information.
This MCAI may be found in the AD docket
on the internet at http://www.regulations.gov
by searching for and locating Docket No.
FAA-2018-0270.

(2) For more information about this AD,
contact Vladimir Ulyanov, Aerospace
Engineer, International Section, Transport
Standards Branch, FAA, 2200 South 216th
St., Des Moines, WA 98198; telephone and
fax 206-231-3229.

(3) For service information identified in
this AD, contact Airbus SAS, Airworthiness
Office—EAL, 1 Rond Point Maurice Bellonte,
31707 Blagnac Cedex, France; telephone +33
561 93 36 96; fax +33 5 61 93 45 80; email
airworthiness.A330-A340@airbus.com;
internet http://www.airbus.com. You may
view this service information at the FAA,
Transport Standards Branch, 2200 South
216th St., Des Moines, WA. For information
on the availability of this material at the
FAA, call 206-231-3195.

Issued in Des Moines, Washington, on
March 30, 2018.
Chris Spangenberg,

Acting Director, System Oversight Division,
Aircraft Certification Service.

[FR Doc. 2018—-07647 Filed 4-13—18; 8:45 am]
BILLING CODE 4910-13-P
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2018—-0169; Product
Identifier 2017-NM-095—-AD]

RIN 2120-AA64

Airworthiness Directives; Airbus
Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to supersede
Airworthiness Directive (AD) 2015-02—
17, which applies to all Airbus Model
A330-200, A330-200 Freighter, and
A330-300 series airplanes. AD 2015—
02-17 requires revising the electrical
emergency configuration procedure in
the Emergency Procedures section of the
airplane flight manual (AFM) to include
procedures for deploying the ram air
turbine manually to provide sufficient
hydraulic power and avoid constant
speed motor/generator (CSM/G)
shedding. Since we issued AD 2015-02—
17, we have determined that
replacement or modification of the two
flight warning computers (FWCs) is
necessary to address the identified
unsafe condition. This proposed AD
would add a requirement to replace or
modify the two FWCs. This proposed
AD would also remove airplanes from
the applicability. We are proposing this
AD to address the unsafe condition on
these products.

DATES: We must receive comments on
this proposed AD by May 31, 2018.

ADDRESSES: You may send comments,
using the procedures found in 14 CFR
11.43 and 11.45, by any of the following
methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE,
Washington, DC 20590.

e Hand Delivery: Deliver to Mail
address above between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays.

For service information identified in
this NPRM, contact Airbus SAS,
Airworthiness Office—EAL, 1 Rond
Point Maurice Bellonte, 31707 Blagnac
Cedex, France; telephone: +33 5 61 93
36 96; fax: +33 5 61 93 45 80; email:
airworthiness.A330-A340@airbus.com;

internet: http://www.airbus.com. You
may view this referenced service
information at the FAA, Transport
Standards Branch, 2200 South 216th St.,
Des Moines, WA. For information on the
availability of this material at the FAA,
call 206-231-3195.

Examining the AD Docket

You may examine the AD docket on
the internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2018—
0169; or in person at the Docket
Management Facility between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this NPRM, the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Operations office (telephone:
800-647-5527) is in the ADDRESSES
section. Comments will be available in
the AD docket shortly after receipt.

FOR FURTHER INFORMATION CONTACT:
Vladimir Ulyanov, Aerospace Engineer,
International Section, Transport
Standards Branch, FAA, 2200 South
216th St., Des Moines, WA 98198;
telephone and fax 206-231-3229.
SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposed AD. Send your comments
to an address listed under the
ADDRESSES section. Include “Docket No.
FAA-2018-0169; Product Identifier
2017-NM—-095—-AD" at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD based on those comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

We issued AD 2015-02-17,
Amendment 39-18084 (80 FR 4762,
January 29, 2015) (“AD 2015-02-17"),
for all Airbus Model A330-200, A330—
200 Freighter, and A330-300 series
airplanes. AD 2015-02—17 requires
revising the electrical emergency
configuration procedure in the
Emergency Procedures section of the
AFM to include procedures for
deploying the ram air turbine manually
to provide sufficient hydraulic power
and avoid CSM/G shedding. AD 2015—

02-17 resulted from an electrical load
analysis that revealed that hydraulic
power might not be sufficient to supply
the CSM/G during slat/flap extension
when only one engine is running. We
issued AD 2015-02—17 to prevent CSM/
G shedding in conjunction with the loss
of the main electrical system, which
could lead to the scenario where the
flight crew is not clearly warned that the
electrical system has switched on the
battery and thus has a limited duration
that would allow a safe landing.

Actions Since AD 2015-02-17 Was
Issued

Since we issued AD 2015-02-17, we
have determined that replacement or
modification of the two FWCs is
necessary to address the identified
unsafe condition.

The European Aviation Safety Agency
(EASA), which is the Technical Agent
for the Member States of the European
Union, has issued EASA Airworthiness
Directive 2017-0105R1, dated July 17,
2017 (referred to after this as the
Mandatory Continuing Airworthiness
Information, or ‘“the MCAI"’), to correct
an unsafe condition for all Airbus
Model A330-200, A330-200 Freighter,
and A330-300 series airplanes. The
MCAI states:

The Constant Speed Motor/Generator
(CSM/G), as installed on Airbus A330
aeroplanes, is qualified for an overload
condition of 9.5 kVA [kilovolt-ampere] for 30
minutes. This duration is sufficient to
perform safe landing and go-around.
However, electrical load analysis revealed
that the hydraulic power might not be
sufficient to supply the CSM/G during slat/
flap extension, when only one engine is
running.

This condition, if not corrected, and in
conjunction with the loss of main system,
could lead to a scenario where the crew is
not clearly warned that the electrical system
has switched on the battery and thus has a
limited duration to support a safe landing.

To initially address this potential unsafe
condition, Airbus issued an Aircraft Flight
Manual (AFM) Temporary Revision (TR) to
amend the electrical emergency configuration
“ELEC EMER CONFIG” procedure to require
the pilot to deploy the ram air turbine
manually before setting the Landing
Recovery to “ON” position, which provides
sufficient hydraulic power and avoids CSM/
G shedding under worst-case operational
conditions. Consequently, EASA issued AD
2014-0273 to require amendment of the AFM
by incorporating the applicable Airbus TR.

After finding that [EASA] AD 2014-0273
contained some incorrect and incomplete
information, EASA issued AD 2014-0281
[which corresponds to FAA AD 2015-02-17],
retaining the requirements of EASA AD
2014-0273, which was superseded, but
correcting the information related to pre-
mod/pre Service Bulletin (SB) or post-mod/
post SB aeroplane configurations.
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Since EASA AD 2014-0281 was issued, in
order to improve the “ELEC EMER CONFIG”
procedure, Airbus developed modifications
to install improved Flight Warning Computer
(FWQ), which is embodied in production
through Airbus modification (mod) 205228,
and to be embodied in service with Airbus
SB A330-31-3232 * * *,

For the reasons described above, this
[EASA] AD retains the requirements of EASA
AD 2014-0281, which is superseded, and
requires installation of a software standard
upgrade [or replacement] of the two FWCs
and removal of the applicable AFM TR once
the aeroplane is modified.

Since EASA AD 2017-0105 was issued, it
was identified that there was no need to
require removal of applicable AFM TR, nor
incorporation of a later AFM revision, as the
contents are identical. This revised [EASA]
AD deletes the requirement of paragraph (3)
[of EASA AD 2017-0105].

* * * * *

You may examine the MCAI in the
AD docket on the internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2018—
0169.

Related Service Information Under 1
CFR Part 51

Airbus has issued Service Bulletin
A330-31-3232, Revision 01, dated
February 14, 2017. The service
information describes procedures for
replacement or modification of the
FWCs. This service information is
reasonably available because the
interested parties have access to it
through their normal course of business
or by the means identified in the
ADDRESSES section.

FAA’s Determination and Requirements
of This Proposed AD

This product has been approved by
the aviation authority of another
country, and is approved for operation
in the United States. Pursuant to our
bilateral agreement with the State of
Design Authority, we have been notified
of the unsafe condition described in the
MCAI and service information
referenced above. We are proposing this

ESTIMATED COSTS

AD because we evaluated all pertinent
information and determined an unsafe
condition exists and is likely to exist or
develop on other products of these same
type designs.

Differences Between This Proposed AD
and the MCALI or Service Information

The MCAI applies to all Airbus Model
A330-200, A330-200 Freighter, and
A330-300 series airplanes. However,
this proposed AD excludes airplanes on
which Airbus modification 205228 has
been embodied in production.
Modification 205228 addresses the
unsafe condition specified in this
proposed AD. We have coordinated this
difference with EASA.

Costs of Compliance
We estimate that this proposed AD
affects 105 airplanes of U.S. registry.

We estimate the following costs to
comply with this proposed AD:

; Cost per Cost on U.S.
Action Labor cost Parts cost product operators
AFM revision (retained actions from AD | 1 work-hour x $85 per hour = $85 ................. $0 $85 $8,925
2015-02-17).
FWC modification or replacement (new pro- | 3 work-hours x $85 per hour = $255 ............. 0 255 26,775
posed action).

According to the manufacturer, some
of the costs of this proposed AD may be
covered under warranty, thereby
reducing the cost impact on affected
individuals. We do not control warranty
coverage for affected individuals. As a
result, we have included all costs in our
cost estimate.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “‘Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on

products identified in this rulemaking
action.

This proposed AD is issued in
accordance with authority delegated by
the Executive Director, Aircraft
Certification Service, as authorized by
FAA Order 8000.51C. In accordance
with that order, issuance of ADs is
normally a function of the Compliance
and Airworthiness Division, but during
this transition period, the Executive
Director has delegated the authority to
issue ADs applicable to transport
category airplanes to the Director of the
System Oversight Division.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979);

3. Will not affect intrastate aviation in
Alaska; and

4. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39
Air transportation, Aircraft, Aviation

safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by
removing Airworthiness Directive (AD)
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2015-02-17, Amendment 39-18084 (80
FR 4762, January 29, 2015), and adding
the following new AD:

Airbus: Docket No. FAA-2018-0169; Product
Identifier 2017-NM-095—AD.

(a) Comments Due Date

We must receive comments by May 31,
2018.

(b) Affected ADs

This AD replaces AD 2015-02-17,
Amendment 39-18084 (80 FR 4762, January
29, 2015) (“AD 2015-02-17").

(c) Applicability

This AD applies to the airplanes identified
in paragraphs (c)(1), (c)(2), and (c)(3) of this
AD, certificated in any category, all
manufacturer serial numbers, except those
airplanes with Airbus modification 205228
embodied in production.

(1) Airbus Model A330-201, —202, —203,
—223, and —243 airplanes.

(2) Airbus Model A330-223F and —243F
airplanes.

(3) Airbus Model A330-301, —302, —303,
-321,-322,-323, —341, —342, and —343
airplanes.

(d) Subject

Air Transport Association (ATA) of
America Code 24, Electrical power.

(e) Reason

This AD was prompted by an electrical
load analysis that revealed that hydraulic
power might not be sufficient to supply the
constant speed motor/generator (CSM/G)
during slat/flap extension when only one
engine is running. We are issuing this AD to
prevent such a condition which, in
conjunction with the loss of the main
electrical system, could lead to the scenario
where the flight crew is not clearly warned
that the electrical system has switched on the
battery and thus has a limited duration that
would allow a safe landing.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Retained Airplane Flight Manual (AFM)
Revision, With a New Exception

This paragraph restates the requirements of
paragraph (g) of AD 2015-02-17, with a new
exception. Except for airplanes identified in
paragraph (h) of this AD: Within 15 days after
February 13, 2015 (the effective date of AD
2015-02-17), revise the Emergency
Procedures section of the Airbus A330 AFM
to include the information in the applicable
Airbus temporary revision (TR) specified in
paragraph (g)(1) or (g)(2) of this AD. This may
be done by inserting a copy of the applicable
TR specified in paragraph (g)(1) or (g)(2) of
this AD into the AFM. Operate the airplane
according to the procedures in the applicable
TR. When the information in the applicable
TR has been included in the general revisions
of the AFM, the general revisions may be
inserted into the AFM, provided the relevant
information in the general revision is
identical to that in the TR, and the TR may
be removed.

(1) For airplanes in Airbus pre-
modification 47930 configuration and pre-
Airbus Service Bulletin A330-28-3067
configuration: Airbus A330/A340 AFM TR
TR427, UPDATE OF ELEC—EMER CONFIG
PROCEDURE, Issue 1.0, dated November 7,
2014.

(2) For airplanes in Airbus post-
modification 47930 configuration or post-
Airbus Service Bulletin A330-28-3067
configuration: Airbus A330/A340 AFM TR
TR428, UPDATE OF ELEC—EMER CONFIG
PROCEDURE, Issue 1.0, dated November 7,
2014.

(h) New Airplanes Not Affected by the
Retained AFM Revision

Airplanes operated with an AFM that
incorporates the information in Airbus
EMERGENCY PROCEDURES/24-
ELECTRICAL POWER/ELEC—EMER
CONFIG Documentary Unit (DU)
00005218.0001001 (for airplanes in Airbus
pre-modification 47930 configuration and
pre-Airbus Service Bulletin A330-28-3067
configuration), or DU 00005218.0002001 (for
airplanes in an Airbus post-modification
47930 configuration or post-Airbus Service
Bulletin A330-28-3067 configuration), as
applicable, are compliant with the
requirements of paragraph (g) of this AD,
provided that the applicable DU is not
removed from the AFM.

(i) New Definitions

(1) For the purposes of this AD, an affected
FWC is a FWC standard lower than T7-0. An
FWC that is not affected is a FWC standard
T7-0 having part number (P/N)
LA2E20202T70000, or higher standard.

(2) For the purposes of this AD: Group 1
airplanes are those equipped with an affected
FWC (as defined in paragraph (i)(1) of this
AD) as of the effective date of this AD. Group
2 airplanes are those equipped with FWCs
that are not affected (as defined in paragraph
(1)(1) of this AD) as of the effective date of
this AD.

(j) New Requirement of This AD: FWC
Replacement or Modification

For Group 1 airplanes: Within 24 months
after the effective date of this AD: Replace or
modify an affected FWC with an FWC that
is not affected, in accordance with the
Accomplishment Instructions of Airbus
Service Bulletin A330-31-3232, Revision 01,
dated February 14, 2017.

(k) Parts Installation Prohibition

(1) For Group 1 airplanes: After
accomplishing the actions required by
paragraph (j) of this AD, no person may
install an affected FWC on the modified
airplane.

(2) For Group 2 airplanes: As of the
effective date of this AD, no person may
install an affected FWC on any airplane.

(1) Credit for Previous Actions

This paragraph provides credit for actions
required by paragraph (j) of this AD, if those
actions were performed before the effective
date of this AD using Airbus Service Bulletin
A330-31-3232, dated May 4, 2016.

(m) Other FAA AD Provisions

(1) Alternative Methods of Compliance
(AMOCs): The Manager, International
Section, Transport Standards Branch, FAA,
has the authority to approve AMOG:s for this
AD, if requested using the procedures found
in 14 CFR 39.19. In accordance with 14 CFR
39.19, send your request to your principal
inspector or local Flight Standards District
Office, as appropriate. If sending information
directly to the International Section, send it
to the attention of the person identified in
paragraph (n)(2) of this AD. Information may
be emailed to: 9-ANM-116-AMOC-
REQUESTS@faa.gov.

(i) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(ii) AMOCs approved previously for AD
2015-02-17 are approved as an AMOC for
the corresponding provisions of this AD.

(2) Contacting the Manufacturer: As of the
effective date of this AD, for any requirement
in this AD to obtain corrective actions from
a manufacturer, the action must be
accomplished using a method approved by
the Manager, International Section, Transport
Standards Branch, FAA; or the European
Aviation Safety Agency (EASA); or Airbus’s
EASA Design Organization Approval (DOA).
If approved by the DOA, the approval must
include the DOA-authorized signature.

(3) Required for Compliance (RC): If any
service information contains procedures or
tests that are identified as RC, those
procedures and tests must be done to comply
with this AD; any procedures or tests that are
not identified as RC are recommended. Those
procedures and tests that are not identified
as RC may be deviated from using accepted
methods in accordance with the operator’s
maintenance or inspection program without
obtaining approval of an AMOC, provided
the procedures and tests identified as RC can
be done and the airplane can be put back in
an airworthy condition. Any substitutions or
changes to procedures or tests identified as
RC require approval of an AMOC.

(n) Related Information

(1) Refer to Mandatory Continuing
Airworthiness Information (MCAI) EASA AD
2017-0105R1, dated July 17, 2017, for related
information. This MCAI may be found in the
AD docket on the internet at http://
www.regulations.gov by searching for and
locating Docket No. FAA-2018-0169.

(2) For more information about this AD,
contact Vladimir Ulyanov, Aerospace
Engineer, International Section, Transport
Standards Branch, FAA, 2200 South 216th
St., Des Moines, WA 98198; telephone and
fax 206-231-3229.

(3) For service information identified in
this AD, contact Airbus SAS, Airworthiness
Office—EAL, 1 Rond Point Maurice Bellonte,
31707 Blagnac Cedex, France; telephone: +33
561 93 36 96; fax: +33 5 61 93 45 80; email:
airworthiness.A330-A340@airbus.com;
internet: http://www.airbus.com. You may
view this service information at the FAA,
Transport Standards Branch, 2200 South
216th St., Des Moines, WA. For information
on the availability of this material at the
FAA, call 206-231-3195.
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Issued in Des Moines, Washington, on
March 22, 2018.

Michael Kaszycki,

Acting Director, System Oversight Division,
Aircraft Certification Service.

[FR Doc. 2018-06591 Filed 4-13—18; 8:45 am|
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2018-0298; Product
Identifier 2017-NM-179-AD]

RIN 2120-AA64

Airworthiness Directives; Airbus
Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for all
Airbus Model A318 and A319 series
airplanes; Model A320-211, A320-212,
A320-214, A320-216, A320-231, A320—
232, and A320-233 airplanes; and
Model A321-111, A321-112, A321-131,
A321-211, A321-212, A321-213, A321-
231, and A321-232 airplanes. This
proposed AD was prompted by reports
of missing assembly hardware on the
trimmable horizontal stabilizer actuator
(THSA). This proposed AD would
require repetitive inspections and
checks of the lower and upper THSA
attachments and applicable related
investigative and corrective actions; a
one-time inspection of the THSA lower
attachment and replacement as
applicable; and, for certain airplanes,
activation of the electrical load sensing
device (ELSD) and concurrent
modifications. We are proposing this
AD to address the unsafe condition on
these products.

DATES: We must receive comments on
this proposed AD by May 31, 2018.

ADDRESSES: You may send comments,
using the procedures found in 14 CFR
11.43 and 11.45, by any of the following
methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE,
Washington, DC 20590.

e Hand Delivery: Deliver to Mail
address above between 9 a.m. and 5

p.m., Monday through Friday, except
Federal holidays.

For Airbus service information
identified in this NPRM, contact Airbus,
Airworthiness Office—EIAS, 1 Rond
Point Maurice Bellonte, 31707 Blagnac
Cedex, France; telephone +33 5 61 93 36
96; fax +33 5 61 93 44 51; email
account.airworth-eas@airbus.com;
internet http://www.airbus.com.

For United Technologies Corporation
Aerospace Systems (UTAS) service
information identified in this AD,
contact United Technologies

Corporation Aerospace Systems (UTAS):

Goodrich Corporation, Actuation
Systems, Stafford Road, Fordhouses,
Wolverhampton WV10 7EH, England;
phone: +44 (0) 1902 624938; fax: +44 (0)
1902 788100; email:
techpubs.wolverhampton@
goodrich.com; internet: http://
www.goodrich.com/TechPubs.

You may view this service
information at the FAA, Transport
Standards Branch, 2200 South 216th
Street, Des Moines, WA. For
information on the availability of this
material at the FAA, call 206-231-3195.

Examining the AD Docket

You may examine the AD docket on
the internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2018—
0298; or in person at the Docket
Management Facility between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this NPRM, the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Operations office (telephone
800-647-5527) is in the ADDRESSES
section. Comments will be available in
the AD docket shortly after receipt.

FOR FURTHER INFORMATION CONTACT:
Sanjay Ralhan, Aerospace Engineer,
International Section, Transport
Standards Branch, FAA, 2200 South
216th Street, Des Moines, WA 98198;
phone and fax: 206—231-3223.
SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposal. Send your comments to
an address listed under the ADDRESSES
section. Include ‘“Docket No. FAA—
2018-0298; Product Identifier 2017—
NM-179-AD" at the beginning of your
comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this NPRM. We will consider
all comments received by the closing
date and may amend this NPRM based
on those comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this NPRM.

Discussion

The European Aviation Safety Agency
(EASA), which is the Technical Agent
for the Member States of the European
Union, has issued EASA Airworthiness
Directive 2017—-0237, dated December 4,
2017 (referred to after this as the
Mandatory Continuing Airworthiness
Information, or ‘“the MCAI”), to correct
an unsafe condition for all Airbus
Model A318 and A319 series airplanes;
Model A320-211, A320-212, A320-214,
A320-216, A320-231, A320-232, A320—
233 airplanes; and Model A321-111,
A321-112, A321-131, A321-211, A321—
212, A321-213, A321-231, and A321—
232 airplanes. The MCAI states:

The Trimmable Horizontal Stabilizer
Actuator (THSA) of Airbus A320 Family
aeroplanes has been rig-tested to check
secondary load path behaviour in case of
primary load path failure. In that
configuration, the loads are transferred to the
secondary load path, which should jam,
preventing any Trimmable Horizontal
Stabilizer motion. The test results showed
that the secondary load path did not jam as
expected, preventing detection of the primary
load path failure. To verify the integrity of
the THSA primary load path and the correct
installation of the THSA, Airbus issued
Service Bulletin (SB) A320-27-1164, later
revised multiple times, and SB A320-
27A1179, and EASA issued AD 2006—-0223
[which corresponds to FAA AD 2007-06-02,
Amendment 39-14983 (72 FR 12072, March
15, 2007) (“AD 2007—-06—02"")], AD 2007—
0178 [which corresponds to FAA AD 2008—
09-16, Amendment 39-15497 (73 FR 24160,
May 2, 2008)(“AD 2008-09-16")], AD 2008—
0150, and AD 2014—-0147, each AD
superseding the previous one, requiring one-
time and repetitive inspections.

Since EASA AD 2014—0147 was issued,
Airbus designed a new device, called
Electrical Load Sensing Device (ELSD), to
introduce a new mean of THSA upper
secondary load path engagement detection.
Consequently, Airbus issued several SBs
(Airbus SB A320-27-1245, A320-27-1246,
and A320-27-1247, depending on aeroplane
configuration) providing instructions to
install the wiring provision for ELSD
installation and to install ELSD on the THSA,
and SB A320-27-1248, providing
instructions to activate the ELSD. Airbus also
revised SB A320-27-1164, now at Revision
13, including instructions applicable for
aircraft equipped with ELSD.

Furthermore, following a visual inspection
of the THSA, an operator reported that the
THSA was found with a bush missing,
inducing torqueing of the THSA lower
attachment primary bolt against the THSA
lug, which resulted in the application of a
transverse force on the lug.
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Prompted by several other identical
findings, Airbus released Alert Operator
Transmission (AOT) A27N010-17 to provide
instructions for inspection and associated
corrective actions.

For the reasons described above, this AD
retains the requirements of EASA AD 2014—
0147, which is superseded, and requires
installation of ELSD on the THSA, ELSD
activation, and a one-time inspection to
verify the bush presence on the THSA lower
attachment.

The unsafe condition is uncontrolled
movement of the horizontal stabilizer as
a result of the latent (undetected) failure
of the THSA’s primary load path and
consequent loss of control of the
airplane.

The required actions include
repetitive inspections and checks of the
lower and upper THSA attachments and
applicable related investigative and
corrective actions; a one-time inspection
of the THSA lower attachment and
replacement as applicable; and, for
certain airplanes, activation of the ELSD
and concurrent modifications.

Related investigative actions include
an inspection of the upper THSA
attachment, an inspection of the lower
attachment, and a check of the upper
and lower clearance between the
secondary nut trunnion and the junction
plate. Corrective actions include
replacement of the THSA and repair.

You may examine the MCAI in the
AD docket on the internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2018—
0298.

Relationship Between Proposed AD and
AD 2007-06-02 and AD 2008-09-16

Accomplishment of the certain
proposed actions would terminate all
requirements of AD 2007-06—02 and AD
2008-09-16.

Related Service Information Under 1
CFR Part 51

Airbus has issued Alert Operators
Transmission (AOT) A27N010-17,
Revision 01, dated October 17, 2017,

including AOT Appendix A27N010-17.

This service information describes the
procedure for a one-time general visual
inspection of the THSA lower
attachment to measure the gap between
the THSA lower attachment tab washer
and attachment plates and replacement
of the THSA lower attachment if the
measured gap is less than 0.5 mm. The
replacement includes doing an
inspection of the THSA parts to confirm
the bushing is missing and applicable
corrective actions (i.e., repair).

Airbus has issued Service Bulletin
A320-27-1164, Revision 13, dated
August 8, 2016. This service
information describes procedures for a
general visual inspection of the upper
THSA attachments for correct
installation, cracks, damage and
metallic particles; a general visual
inspection of the upper attachment for
correct installation; a check of the
clearance between secondary nut
trunnions and junction plates and
correct installation of the lower THSA
attachment; a general visual inspection
of the THSA ball screw to check for the
absence of dents; and applicable related
investigative and corrective actions.

Airbus has issued Service Bulletin
A320-27-1245, Revision 00, dated
March 6, 2017. This service information
describes the procedure to modify the
wiring provisions for the ELSD.

Airbus has issued Service Bulletin
A320-27-1246, Revision 01, dated
November 4, 2016. This service
information describes the procedures to
adapt the wiring provision of the ELSD
and THSA to accommodate the correct
installation of the ELSD.

Airbus has issued Service Bulletin
A320-27-1247, Revision 00, dated

ESTIMATED COSTS

March 6, 2017. This service information
describes the procedure to modify the
upper attachment secondary load path
of the THSA to accommodate the correct
installation of the ELSD.

Airbus has issued Service Bulletin
A320-27-1248, Revision 00, dated
March 6, 2017. This service information
describes the procedure to activate the
ELSD.

UTAS has issued United
Technologies Corporation (UTC)
Aerospace Systems Repair Instructions
RF-DSC-1361-17, Version 00,
including Appendix A, dated May 24,
2017. This service information describes
repair instructions to follow if the
bushing is missing as specified in AOT
A27N010-17, Revision 01, dated
October 17, 2017.

This service information is reasonably
available because the interested parties
have access to it through their normal
course of business or by the means
identified in the ADDRESSES section.

FAA’s Determination and Requirements
of This Proposed AD

This product has been approved by
the aviation authority of another
country, and is approved for operation
in the United States. Pursuant to our
bilateral agreement with the State of
Design Authority, we have been notified
of the unsafe condition described in the
MCALI and service information
referenced above. We are proposing this
AD because we evaluated all pertinent
information and determined an unsafe
condition exists and is likely to exist or
develop on other products of these same
type designs.

Costs of Compliance

We estimate that this proposed AD
affects 1,180 airplanes of U.S. registry.
We estimate the following costs to

comply with this proposed AD:

; Cost per Cost on U.S.
Action Labor cost Parts cost product operators
Inspections, Check, Activation, and | Up to 59 work-hours x $85 per hour = $5,015 .. | Up to Up to Up to $24,034,240.
Modifications. $15,353. $20,368.

We estimate the following costs to do
any necessary replacements that would

be required based on the results of the
proposed inspections. We have no way

ON-CONDITION COSTS

of determining the number of aircraft
that might need this replacement:

Action

Labor cost

Parts cost Cost per product

Replacement

11 work-hours x $85 per hour = $935

$240,000 $240,935
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We have received no definitive data
that would enable us to provide cost
estimates for the on-condition repairs
specified in this proposed AD.

Paperwork Reduction Act

A federal agency may not conduct or
sponsor, and a person is not required to
respond to, nor shall a person be subject
to penalty for failure to comply with a
collection of information subject to the
requirements of the Paperwork
Reduction Act unless that collection of
information displays a current valid
OMB control number. The control
number for the collection of information
required by this NPRM is 2120-0056.
The paperwork cost associated with this
NPRM has been detailed in the Costs of
Compliance section of this document
and includes time for reviewing
instructions, as well as completing and
reviewing the collection of information.
Therefore, all reporting associated with
this NPRM is mandatory. Comments
concerning the accuracy of this burden
and suggestions for reducing the burden
should be directed to the FAA at 800
Independence Ave. SW, Washington,
DC 20591, ATTN: Information
Collection Clearance Officer, AES—200.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.”” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

This proposed AD is issued in
accordance with authority delegated by
the Executive Director, Aircraft
Certification Service, as authorized by
FAA Order 8000.51C. In accordance
with that order, issuance of ADs is
normally a function of the Compliance
and Airworthiness Division, but during
this transition period, the Executive
Director has delegated the authority to
issue ADs applicable to transport
category airplanes to the Director of the
System Oversight Division.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule”” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979);

3. Will not affect intrastate aviation in
Alaska; and

4. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

Airbus: Docket No. FAA-2018-0298; Product
Identifier 2017-NM-179-AD.

(a) Comments Due Date

We must receive comments by May 31,
2018.

(b) Affected ADs

This AD affects AD 2007-06-02,
Amendment 39-14983 (72 FR 12072, March
15, 2007) (“AD 2007-06—02"") and AD 2008—
09-16, Amendment 39-15497 (73 FR 24160,
May 2, 2008) (““AD 2008-09-16").

(c) Applicability

This AD applies to Airbus Model A318-
111, A318-112, A318-121, and A318-122
airplanes; Model A319-111, A319-112,
A319-113, A319-114, A319-115, A319-131,
A319-132, and A319-133 airplanes; Model
A320-211, A320-212, A320-214, A320-216,
A320-231, A320-232, and A320-233
airplanes; and Model A321-111, A321-112,

A321-131, A321-211, A321-212, A321-213,
A321-231, and A321-232 airplanes;
certificated in any category, all manufacturer
serial numbers.

(d) Subject

Air Transport Association (ATA) of
America Code 27, Flight controls.

(e) Reason

This AD was prompted by reports of
missing assembly hardware on the trimmable
horizontal stabilizer actuator (THSA). We are
issuing this AD to address uncontrolled
movement of the horizontal stabilizer as a
result of the latent (undetected) failure of the
THSA’s primary load path and consequent
loss of control of the airplane.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Repetitive Actions: Lower THSA
Attachment

Before exceeding 20 months since airplane
first flight, or since airplane first flight
following last THSA replacement, or within
20 months after the last inspection of the
lower THSA attachment as specified in the
instructions of Airbus Service Bulletin A320-
27-1164, Revision 02 up to Revision 09,
whichever occurs latest, do the actions
specified in paragraphs (g)(1), (g)(2), and
(g)(3) of this AD concurrently, in accordance
with the Accomplishment Instructions of
Airbus Service Bulletin A320-27-1164,
Revision 13, dated August 8, 2016, Repeat
the actions thereafter at intervals not to
exceed 20 months.

(1) Check the clearance between the
secondary nut trunnions and the junction
plates at the lower THSA attachment.

(2) Do a general visual inspection of the
lower THSA attachment for correct
installation of attachment parts.

(3) Do a general visual inspection of the
ball screw for dents.

(h) Repetitive Inspections: Upper THSA
Attachment

Before exceeding 10 months since airplane
first flight, or since airplane first flight
following last THSA replacement, or within
10 months after the last inspection of the
upper THSA attachment as specified in the
instructions of Airbus Service Bulletin A320-
27-1164, Revision 02 up to Revision 09,
whichever occurs latest, do the actions
specified in paragraphs (h)(1) and (h)(2) of
this AD concurrently, in accordance with the
Accomplishment Instructions of Airbus
Service Bulletin A320-27-1164, Revision 13,
dated August 8, 2016. Repeat the inspections
thereafter at intervals not to exceed 10
months.

(1) Do a general visual inspection of the
upper THSA attachment for correct
installation, cracks, damage, and metallic
particles.

(2) Do a general visual inspection of the
upper attachment for correct installation of
attachment parts.
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(i) Related Investigative and Corrective
Actions

If, during any action required by paragraph
(g) or (h) of this AD, any discrepancy is
detected (e.g., any installation deviation,
cracking, damage, metallic particle, or dent is
found), before further flight, accomplish all
applicable related investigative and
corrective actions in accordance with the
Accomplishment Instructions of Airbus
Service Bulletin A320-27-1164, Revision 13,
dated August 8, 2016; except as required by
paragraph (o0)(1) of this AD.

(j) Reporting Requirements for Actions
Required by Paragraphs (g) and (h) of This
AD

In case of any findings during any action
required by paragraph (g) or (h) of this AD,
report the inspection results to Airbus using
the applicable “Inspection Reporting Sheet”
of Airbus Service Bulletin A320-27-1164,
Revision 13, dated August 8, 2016, at the
applicable time specified in paragraph (j)(1)
or (j)(2) of this AD. If operators have reported
findings as part of obtaining any corrective
actions approved by the EASA Design
Organization Approval (DOA), operators are
not required to report those findings as
specified in this paragraph.

(1) If the inspection or check was done on
or after the effective date of this AD: Submit
the report within 30 days after the
inspection.

(2) If the inspection or check was done
before the effective date of this AD: Submit

the report within 30 days after the effective
date of this AD.

(k) One-Time Inspection and Replacement

For airplanes on which the THSA has been
replaced or reinstalled since the date of
issuance of the original certificate of
airworthiness or the date of issuance of the
original export certificate of airworthiness:
Within 6 months after the effective date of
this AD, accomplish a detailed inspection of
the THSA lower attachment gap clearances,
in accordance with the instructions of Airbus
Alert Operators Transmission (AOT)
A27N010-17, Revision 01, dated October 17,
2017, including AOT Appendix_A27N010-
17. If the measured gap is less than 0.5 mm,
before further flight, replace the THSA,
including doing an inspection of the THSA
parts to confirm the bushing is missing and
applicable corrective actions, in accordance
with the instructions of Airbus AOT
A27N010-17, Revision 01, dated October 17,
2017, including AOT Appendix A27N010—
17; and United Technologies Corporation
(UTC) Aerospace Systems Repair Instructions
RF-DSC-1361-17, Version 00, including
Appendix A, dated May 24, 2017, as
applicable, except as required by paragraph
(0)(2) of this AD.

(1) Definition of Groups

For the purpose of this AD: Group 1
airplanes are those that, on the effective date
of this AD, do not have the electrical load
sensing device (ELSD) activated. Group 2

airplanes are those that, on the effective date
of this AD, have the ELSD activated.

(m) Activation and Concurrent Modification

For Group 1 airplanes (see paragraph (1) of
this AD): Do the actions specified in
paragraphs (m)(1) and (m)(2) of this AD.

(1) Within 4 years after the effective date
of this AD, activate the ELSD of the THSA
on the airplane, in accordance with the
Accomplishment Instructions of Airbus
Service Bulletin A320-27-1248, Revision 00,
dated March 6, 2017.

(2) Concurrently with or before the
activation of the ELSD required by paragraph
(m)(1) of this AD, modify the airplane, in
accordance with the Accomplishment
Instructions of Airbus Service Bulletin A320—
27-1245, Revision 00, dated March 6, 2017;
or Airbus Service Bulletin A320-27-1246,
Revision 01, dated November 4, 2016; as
applicable.

(n) Concurrent Requirement for Airplanes
Equipped With THSAs That Do Not Have
ELSDs

For an airplane equipped with a THSA
having a part number listed in Figure 1 to
paragraphs (n), (p), and (q) of this AD:
Concurrently with or before the activation
required by paragraph (m)(1) of this AD,
modify the airplane, in accordance with the
Accomplishment Instructions of Airbus
Service Bulletin A320-27-1247, Revision 00,
dated March 6, 2017.
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Figure 1 to paragraphs (n), (p), and (q) of this AD: Part Numbers for THSAs without

(o) Exceptions to Service Information

(1) Where Airbus Service Bulletin A320—
27-1164, Revision 13, dated August 8, 2016,
specifies to contact Airbus for appropriate
action, and specifies that action as “RC”
(Required for Compliance): Before further
flight, accomplish corrective actions in
accordance with the procedures specified in
paragraph (v)(2) of this AD.

(2) Where Airbus AOT A27N010-17,
Revision 01, dated October 17, 2017,
specifies to contact Airbus for appropriate
action: Before further flight, accomplish
corrective actions in accordance with the
procedures specified in paragraph (v)(2) of
this AD.

(p) Parts Installation

Do not install on any airplane a THSA with
a part number listed in Figure 1 to
paragraphs (n), (p), and (q) of this AD and do
not deactivate the ELSD at the times
specified in paragraph (p)(1) or (p)(2) of this
AD, as applicable.

(1) Group 1 airplanes (see paragraph (1) of
this AD): After modification of the airplane
as required by paragraph (m)(1) of this AD.

ELSDs
47145021 47145-140
&7145-030 §7145-141
47145031 47145142
47145-032 47145-143
47145033 47145-144
A47145-054 47145-145
47145035 47145-1456
47145-036 47145-147
AT L45-037 47145-148
47145050 £7145-150
47145051 47145-151
47145052 47145-152
47145-053 47145-153
47145-054 47145-154
£7185-055 47145-155
47145056 47145-156
47145-057 47145-157
47145-121 47145-180
47145-130 47145-161
47145-131 47145-162
47145-132 47145-163
47145-133 &7145-164
47145-134 47145-165
47145-135 47145-166
47145-136 47145-167
47145-137 47145-168

(2) Group 2 airplanes (see paragraph (1) of
this AD): From the effective date of this AD.

(q) Method of Compliance

An airplane on which Airbus modification
155955 has been embodied in production is
considered compliant with paragraphs
(m)(1), (m)(2), and (n) of this AD, provided
that it is determined that no THSA with a
part number listed in Figure 1 to paragraphs
(n), (p), and (q) of this AD is installed on that
airplane, and that the ELSD remains
activated. A review of airplane maintenance
records is acceptable to make this
determination, provided those records can be
relied upon for that purpose.

(r) Airplanes Not Affected by the
Requirements of Paragraph (k) of This AD

The inspection required by paragraph (k) of
this AD is not required for airplanes on
which the THSA has been installed as
specified in the instructions of Airbus A320
Airplane Maintenance Manual (AMM) 27—
44-51-400-001, dated May 2017, or
subsequent.

(s) Credit for Previous Actions

(1) This paragraph provides credit for
initial actions required by paragraphs (g), (h),
(i), and (j) of this AD, if those actions were
performed before the effective date of this AD
using the Airbus Service Bulletin A320-27—-
1164, Revision 10, dated March 2017, 2014;
Revision 11, dated December 15, 2014; or
Revision 12, dated March 23, 2016.

(2) This paragraph provides credit for
actions required by paragraph (k) of this AD,
if those actions were performed before the
effective date of this AD using Airbus AOT
A27N010-17, dated March 27, 2017.

(3) This paragraph provides credit for
actions required by paragraph (m)(2) of this
AD, if those actions were performed before
the effective date of this AD using Airbus
Service Bulletin A320-27-1246, dated March
20, 2015.

(t) No Terminating Action for Repetitive
Inspections in This AD

Accomplishment on an airplane of the one-
time inspection and replacement, as
applicable, specified in paragraph (k) of this
AD and the modifications specified in
paragraphs (m)(1), (m)(2), and (n) of this AD,
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as applicable, do not constitute terminating
action for the repetitive inspections required
by paragraphs (g) and (h) of this AD for that
airplane.

(u) Terminating Action for Other FAA ADs

Accomplishing the initial actions required
by paragraphs (g) and (h) of this AD, and
accomplishing the applicable actions
required by paragraphs (i) and (j) of this AD,
terminates all requirements of AD 2007-06—
02 and AD 2008-09-16.

(v) Other FAA AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, International
Section, Transport Standards Branch, FAA,
has the authority to approve AMOCs for this
AD, if requested using the procedures found
in 14 CFR 39.19. In accordance with 14 CFR
39.19, send your request to your principal
inspector or local Flight Standards District
Office, as appropriate. If sending information
directly to the International Section, send it
to the attention of the person identified in
paragraph (x)(2) of this AD. Information may
be emailed to: 9-ANM-116-AMOC-
REQUESTS@faa.gov. Before using any
approved AMOG, notify your appropriate
principal inspector, or lacking a principal
inspector, the manager of the local flight
standards district office/certificate holding
district office.

(2) Contacting the Manufacturer: For any
requirement in this AD to obtain corrective
actions from a manufacturer, the action must
be accomplished using a method approved
by the Manager, International Section,
Transport Standards Branch, FAA; or the
European Aviation Safety Agency (EASA); or
Airbus’s EASA DOA. If approved by the
DOA, the approval must include the DOA-
authorized signature.

(3) Paperwork Reduction Act Burden
Statement: A federal agency may not conduct
or sponsor, and a person is not required to
respond to, nor shall a person be subject to
a penalty for failure to comply with a
collection of information subject to the
requirements of the Paperwork Reduction
Act unless that collection of information
displays a current valid OMB Control
Number. The OMB Control Number for this
information collection is 2120-0056. Public
reporting for this collection of information is
estimated to be approximately 1 hour per
response, including the time for reviewing
instructions, completing and reviewing the
collection of information. All responses to
this collection of information are mandatory.
Comments concerning the accuracy of this
burden and suggestions for reducing the
burden should be directed to the FAA at: 800
Independence Ave. SW, Washington, DC
20591, Attn: Information Collection
Clearance Officer, AES-200.

(4) Required for Compliance (RC): Except
as specified in paragraph in (0)(1) of this AD,
if any service information contains
procedures or tests that are identified as RC,
those procedures and tests must be done to
comply with this AD; any procedures or tests
that are not identified as RC are
recommended. Those procedures and tests

that are not identified as RC may be deviated
from using accepted methods in accordance
with the operator’s maintenance or
inspection program without obtaining
approval of an AMOGC, provided the
procedures and tests identified as RC can be
done and the airplane can be put back in an
airworthy condition. Any substitutions or
changes to procedures or tests identified as
RC require approval of an AMOC.

(w) Special Flight Permits

Special flight permits, as described in
Section 21.197 and Section 21.199 of the
Federal Aviation Regulations (14 CFR 21.197
and 21.199), are not allowed.

(x) Related Information

(1) Refer to Mandatory Continuing
Airworthiness Information (MCAI) EASA
Airworthiness Directive 2017-0237, dated
December 4, 2017, for related information.
This MCAI may be found in the AD docket
on the internet at http://www.regulations.gov
by searching for and locating Docket No.
FAA-2018-0298.

(2) For more information about this AD,
contact Sanjay Ralhan, Aerospace Engineer,
International Section, Transport Standards
Branch, FAA, 2200 South 216th Street, Des
Moines, WA 98198; phone and fax: 206—-231—
3223.

(3) For Airbus service information
identified in this AD, contact Airbus,
Airworthiness Office—EIAS, 1 Rond Point
Maurice Bellonte, 31707 Blagnac Cedex,
France; telephone +33 5 61 93 36 96; fax +33
5 61 93 44 51; email account.airworth-eas@
airbus.com; internet http://www.airbus.com.

(4) For UTAS service information
identified in this AD, contact United
Technologies Corporation Aerospace Systems
(UTAS): Goodrich Corporation, Actuation
Systems, Stafford Road, Fordhouses,
Wolverhampton WV10 7EH, England; phone:
+44 (0) 1902 624938; fax: +44 (0) 1902
788100; email: techpubs.wolverhampton@
goodrich.com; internet: http://
www.goodrich.com/TechPubs.

(5) You may view this service information
at the FAA, Transport Standards Branch,
2200 South 216th Street, Des Moines, WA.
For information on the availability of this
material at the FAA, call 206—-231-3195.

Issued in Des Moines, Washington, on
March 30, 2018.
Chris Spangenberg,

Acting Director, System Oversight Division,
Aircraft Certification Service.

[FR Doc. 2018-07656 Filed 4—13—18; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2018-0044; Airspace
Docket No. 17-ANM-35]

RIN. 2120-AA66
Proposed Establishment of Class E
Airspace; Creswell, OR

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This action proposes to
establish Class E airspace extending
upward from 700 feet above the surface,
at Hobby Field, Creswell, OR, to
accommodate new area navigation
(RNAV) procedures at the airport. This
action would ensure the safety and
management of instrument flight rules
(IFR) operations within the National
Airspace System.

DATES: Comments must be received on
or before May 31, 2018.

ADDRESSES: Send comments on this
proposal to the U.S. Department of
Transportation, Docket Operations, 1200
New Jersey Avenue SE, West Building
Ground Floor, Room W12-140,
Washington, DC 20590; telephone: (800)
647-5527 or (202) 366—9826. You must
identify FAA Docket No. FAA-2018—
0044; Airspace Docket No. 17-ANM-35,
at the beginning of your comments. You
may also submit comments through the
internet at http://www.regulations.gov.

FAA Order 7400.11B, Airspace
Designations and Reporting Points, and
subsequent amendments can be viewed
online at http://www.faa.gov/air_traffic/
publications/. For further information,
you can contact the Airspace Policy
Group, Federal Aviation
Administration, 800 Independence
Avenue SW, Washington, DC 20591;
telephone: (202) 267—-8783. The Order is
also available for inspection at the
National Archives and Records
Administration (NARA). For
information on the availability of FAA
Order 7400.11B at NARA, call (202)
741-6030, or go to https://
www.archives.gov/federal-register/cfr/
ibr-locations.html.

FAA Order 7400.11, Airspace
Designations and Reporting Points, is
published yearly and effective on
September 15.

FOR FURTHER INFORMATION CONTACT:
Richard Farnsworth, Federal Aviation
Administration, Operations Support
Group, Western Service Center, 2200 S
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216th St., Des Moines, WA 98198-6547;
telephone (206) 231-2244.

SUPPLEMENTARY INFORMATION:

Authority for This Rulemaking

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it would
establish Class E airspace to support
new RNAYV procedures at Hobby Field,
Creswell, OR.

Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments, as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.
Communications should identify both
docket numbers and be submitted in
triplicate to the address listed above.
Persons wishing the FAA to
acknowledge receipt of their comments
on this notice must submit with those
comments a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket No. FAA-2018-0044; Airspace
Docket No. 17-ANM-35". The postcard
will be date/time stamped and returned
to the commenter.

All communications received before
the specified closing date for comments
will be considered before taking action
on the proposed rule. The proposal
contained in this notice may be changed
in light of the comments received. A
report summarizing each substantive
public contact with FAA personnel
concerned with this rulemaking will be
filed in the docket.

Availability of NPRMs

An electronic copy of this document
may be downloaded through the
internet at http://www.regulations.gov.
Recently published rulemaking

documents can also be accessed through
the FAA’s web page at http://
www.faa.gov/air_traffic/publications/
airspace_amendments/.

You may review the public docket
containing the proposal, any comments
received, and any final disposition in
person in the Dockets Office (see the
ADDRESSES section for the address and
phone number) between 9:00 a.m. and
5:00 p.m., Monday through Friday,
except federal holidays. An informal
docket may also be examined during
normal business hours at the Northwest
Mountain Regional Office of the Federal
Aviation Administration, Air Traffic
Organization, Western Service Center,
Operations Support Group, 1601 Lind
Avenue SW, Renton, WA 98057.

Availability and Summary of
Documents for Incorporation by
Reference

This document proposes to amend
FAA Order 7400.11B, Airspace
Designations and Reporting Points,
dated August 3, 2017, and effective
September 15, 2017. FAA Order
7400.11B is publicly available as listed
in the ADDRESSES section of this
document. FAA Order 7400.11B lists
Class A, B, G, D, and E airspace areas,
air traffic service routes, and reporting
points.

The Proposal

The FAA is proposing an amendment
to Title 14 Code of Federal Regulations
(14 CFR) part 71 by establishing Class E
airspace extending upward from 700
feet above the surface at Hobby Field,
Creswell, OR, within a 2.1-mile radius
of Hobby Field and within 1.8 miles
each side of the 354° bearing from the
airport extending to 7.1 miles north of
the airport.

Class E airspace designations are
published in paragraph 6005 of FAA
Order 7400.11B, dated August 3, 2017,
and effective September 15, 2017, which
is incorporated by reference in 14 CFR
71.1. The Class E airspace designations
listed in this document will be
published subsequently in the Order.

Regulatory Notices and Analyses

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current, is non-controversial and
unlikely to result in adverse or negative
comments. It, therefore: (1) Is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)

does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Given this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule, when
promulgated, would not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

Environmental Review

This proposal will be subject to an
environmental analysis in accordance
with FAA Order 1050.1F,
“Environmental Impacts: Policies and
Procedures” prior to any FAA final
regulatory action.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me, the Federal
Aviation Administration proposes to
amend 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for 14 CFR
part 71 continues to read as follows:
Authority: 49 U.S.C. 106(f), 106(g), 40103,

40113, 40120; E.O. 10854, 24 FR 9565, 3 CFR,
1959-1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of FAA Order 7400.11B,
Airspace Designations and Reporting
Points, dated August 3, 2017, and
effective September 15, 2017, is
amended as follows:

Paragraph 6005 Class E Airspace Areas
Extending Upward From 700 Feet or More
Above the Surface of the Earth.

* * * * *

ANM OR E5 Creswell, OR [New]
Hobby Field, OR
(Lat. 43°55’51” N, long. 123°00°24” W)
That airspace extending upward from 700
feet above the surface within a 2.1-mile
radius of Hobby Field, and within 1.8 miles
each side of the 354° bearing from the airport
extending to 7.1 miles north of the airport.
Issued in Seattle, Washington, on April 3,
2018.
Stephanie C. Harris,
Acting Group Manager, Operations Support
Group, Western Service Center.
[FR Doc. 2018-07650 Filed 4-13—18; 8:45 am|
BILLING CODE 4910-13-P
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA—-2017-1200; Airspace
Docket No. 177-AWP-23]

RIN 2120-AA66
Proposed Establishment of Class E
Airspace; Reedley, CA

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This action proposes to
establish Class E airspace extending
upward from 700 feet above the surface
at Reedley Municipal Airport, Reedley,
CA, to accommodate new area
navigation (RNAV) procedures at the
airport. This action would ensure the
safety and management of instrument
flight rules (IFR) operations within the
National Airspace System.

DATES: Comments must be received on
or before May 31, 2018.

ADDRESSES: Send comments on this
proposal to the U.S. Department of
Transportation, Docket Operations, 1200
New Jersey Avenue SE, West Building
Ground Floor, Room W12-140,
Washington, DC 20590; telephone: 1—
800-647-5527, or (202) 366—9826. You
must identify FAA Docket No. FAA-
2017-1200; Airspace Docket No. 17—
AWP-23, at the beginning of your
comments. You may also submit
comments through the internet at http://
www.regulations.gov.

FAA Order 7400.11B, Airspace
Designations and Reporting Points, and
subsequent amendments can be viewed
online at http://www.faa.gov/air_traffic/
publications/. For further information,
you can contact the Airspace Policy
Group, Federal Aviation
Administration, 800 Independence
Avenue SW, Washington, DC 20591;
telephone: (202) 267—-8783. The Order is
also available for inspection at the
National Archives and Records
Administration (NARA). For
information on the availability of FAA
Order 7400.11B at NARA, call (202)
741-6030, or go to https://
www.archives.gov/federal-register/cfr/
ibr-locations.html.

FAA Order 7400.11, Airspace
Designations and Reporting Points, is
published yearly and effective on
September 15.

FOR FURTHER INFORMATION CONTACT:
Richard Farnsworth, Federal Aviation
Administration, Operations Support
Group, Western Service Center, 2200 S

216th St., Des Moines, WA 98198-6547;
telephone (206) 231-2244.
SUPPLEMENTARY INFORMATION:

Authority for This Rulemaking

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it would
establish Class E airspace to support
new RNAYV procedures at Reedley
Municipal Airport, Reedley, CA.

Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments, as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.
Communications should identify both
docket numbers (FAA Docket No. FAA—
2017-1200; Airspace Docket No. 17—
AWP-23) and be submitted in triplicate
to DOT Docket Operations (see
ADDRESSES section for address and
phone number). You may also submit
comments through the internet at http://
www.regulations/gov.

Persons wishing the FAA to
acknowledge receipt of their comments
on this notice must submit with those
comments a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket No. FAA—-2017-1200; Airspace
Docket No. 17-AWP-23". The postcard
will be date/time stamped and returned
to the commenter.

All communications received on or
before the specified closing date for
comments will be considered before
taking action on the proposed rule. The
proposal contained in this notice may
be changed in light of the comments
received. A report summarizing each
substantive public contact with FAA
personnel concerned with this
rulemaking will be filed in the docket.

Availability of NPRMs

An electronic copy of this document
may be downloaded through the
internet at http://www.regulations.gov.
Recently published rulemaking
documents can also be accessed through
the FAA’s web page at http://
www.faa.gov/air traffic/publications/
airspace_amendments/.

You may review the public docket
containing the proposal, any comments
received, and any final disposition in
person in the Dockets Office (see the
ADDRESSES section for the address and
phone number) between 9:00 a.m. and
5:00 p.m., Monday through Friday,
except federal holidays. An informal
docket may also be examined during
normal business hours at the Northwest
Mountain Regional Office of the Federal
Aviation Administration, Air Traffic
Organization, Western Service Center,
Operations Support Group, 2200 S
216th St., Des Moines, WA 98198-6547;
telephone (206) 231-2253.

Availability and Summary of
Documents for Incorporation by
Reference

This document proposes to amend
FAA Order 7400.11B, Airspace
Designations and Reporting Points,
dated August 3, 2017, and effective
September 15, 2017. FAA Order
7400.11B is publicly available as listed
in the ADDRESSES section of this
document. FAA Order 7400.11B lists
Class A, B, C, D, and E airspace areas,
air traffic service routes, and reporting
points.

The Proposal

The FAA is proposing to amend Title
14 Code of Federal Regulations (14 CFR)
part 71 by establishing Class E airspace
to support the RNAV procedures at
Reedley Municipal Airport, Reedley,
CA. The proposed airspace would
extend upward from 700 feet above the
surface at Reedley Municipal Airport
within 2 miles east and 4 miles west of
the 168° and 348° bearings from the
airport extending to 6.1 miles south and
6.5 miles north of the airport,
respectively.

Class E airspace designations are
published in paragraph 6005 of FAA
Order 7400.11B, dated August 3, 2017,
and effective September 15, 2017, which
is incorporated by reference in 14 CFR
71.1. The Class E airspace designations
listed in this document will be
published subsequently in the Order.

Regulatory Notices and Analyses

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
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routine amendments are necessary to
keep them operationally current, is non-
controversial and unlikely to result in
adverse or negative comments. It,
therefore: (1) Is not a “‘significant
regulatory action” under Executive
Order 12866; (2) is not a “‘significant
rule” under DOT Regulatory Policies
and Procedures (44 FR 11034; February
26, 1979); and (3) does not warrant
preparation of a regulatory evaluation as
the anticipated impact is so minimal.
Since this is a routine matter that will
only affect air traffic procedures and air
navigation, it is certified that this rule,
when promulgated, would not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

Environmental Review

This proposal will be subject to an
environmental analysis in accordance
with FAA Order 1050.1F,
“Environmental Impacts: Policies and
Procedures” prior to any FAA final
regulatory action.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me, the Federal
Aviation Administration proposes to
amend 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for 14 CFR
part 71 continues to read as follows:
Authority: 49 U.S.C. 106(f), 106(g), 40103,

40113, 40120; E.O. 10854, 24 FR 9565, 3 CFR,
1959-1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of FAA Order 7400.11B,
Airspace Designations and Reporting
Points, dated August 3, 2017, and
effective September 15, 2017, is
amended as follows:

Paragraph 6005 Class E Airspace Areas
Extending Upward From 700 Feet or More
Above the Surface of the Earth.

* * * * *

AWP CAE5 Reedley, CA [New]

Reedley Municipal Airport, CA
(Lat. 36°40°16” N, long. 119°27°04” W)
That airspace extending upward from 700
feet above the surface within 2 miles east and
4 miles west of the 168° and 348° bearings
from the Reedley Municipal Airport

extending to 6.1 miles south and 6.5 miles
north of the airport.

Issued in Seattle, Washington, on April 03,
2018.
Stephanie C. Harris,

Acting Group Manager, Operations Support
Group, Western Service Center.

[FR Doc. 2018-07652 Filed 4-13—18; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2018-0128; Airspace
Docket No. 18—AEA-3]

RIN 2120-AA66

Proposed Amendment of Class D
Airspace and Class E Airspace;
Aberdeen, MD

AGENCY: Federal Aviation

Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This action proposes to
amend Class D airspace, Class E
airspace designated as an extension to a
Class D surface area, and Class E
airspace area extending upward from
700 feet or more above the surface at
Phillips Army Air Field, (AAF),
Aberdeen, MD. This action would
accommodate airspace reconfiguration
due to the decommissioning of
Aberdeen non-directional beacon
(NDB), and cancellation of the NDB
approaches. Controlled airspace is
necessary for the safety and
management of instrument flight rules
(IFR) operations at this airport. This
action also would update the geographic
coordinates of the airport, and would
replace the outdated term Airport/
Facility Directory with the term Chart
Supplement in the legal descriptions of
associated Class D and E airspace.
DATES: Comments must be received on
or before May 31, 2018.
ADDRESSES: Send comments on this
proposal to: U.S. Department of
Transportation, Docket Operations, 1200
New Jersey Avenue SE, West Building
Ground Floor, Room W12-140,
Washington, DC 20590; telephone: (800)
647-5527, or (202) 366—9826. You must
identify the Docket No. FAA-2018-
0128; Airspace Docket No. 18—AEA-3,
at the beginning of your comments. You
may also submit comments through the
internet at http://www.regulations.gov.
FAA Order 7400.11B, Airspace
Designations and Reporting Points, and
subsequent amendments can be viewed

on line at http://www.faa.gov/air
traffic/publications/. For further
information, you can contact the
Airspace Policy Group, Federal Aviation
Administration, 800 Independence
Avenue SW, Washington, DC, 20591;
telephone (202) 267—8783. The Order is
also available for inspection at the
National Archives and Records
Administration (NARA). For
information on the availability of FAA
Order 7400.11B at NARA, call (202)
741-6030, or go to https://
www.archives.gov/federal-register/cfr/
ibr-locations.html.

FAA Order 7400.11, Airspace
Designations and Reporting Points, is
published yearly and effective on
September 15.

FOR FURTHER INFORMATION CONTACT: ]ohn
Fornito, Operations Support Group,
Eastern Service Center, Federal Aviation
Administration, 1701 Columbia Avenue,
College Park, GA 30337; telephone (404)
305-6364.

SUPPLEMENTARY INFORMATION:
Authority for This Rulemaking

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority, as it would
amend Class D and Class E airspace at
Phillips AAF, Aberdeen, MD to support
IFR operations at the airport.

Comments Invited

Interested persons are invited to
comment on this proposed rulemaking
by submitting such written data, views,
or arguments, as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.

Communications should identify both
docket numbers (Docket No. FAA—
2018-0128 and Airspace Docket No. 18—
AEA-3) and be submitted in triplicate to
DOT Docket Operations (see ADDRESSES
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section for the address and phone
number.) You may also submit
comments through the internet at http://
www.regulations.gov.

Persons wishing the FAA to
acknowledge receipt of their comments
on this action must submit with those
comments a self-addressed stamped
postcard on which the following
statement is made: “Comments to FAA
Docket No. FAA-2018-0128; Airspace
Docket No. 18—AEA-3.” The postcard
will be date/time stamped and returned
to the commenter.

All communications received before
the specified closing date for comments
will be considered before taking action
on the proposed rule. The proposal
contained in this document may be
changed in light of the comments
received. All comments submitted will
be available for examination in the
public docket both before and after the
comment closing date. A report
summarizing each substantive public
contact with FAA personnel concerned
with this rulemaking will be filed in the
docket.

Availability of NPRMs

An electronic copy of this document
may be downloaded through the
internet at http://www.regulations.gov.
Recently published rulemaking
documents can also be accessed through
the FAA’s web page at http://
www.faa.gov/air_traffic/publications/
airspace_amendments/.

You may review the public docket
containing the proposal, any comments
received and any final disposition in
person in the Dockets Office (see the
ADDRESSES section for address and
phone number) between 9:00 a.m. and
5:00 p.m., Monday through Friday,
except federal holidays. An informal
docket may also be examined between
8:00 a.m. and 4:30 p.m., Monday
through Friday, except federal holidays
at the office of the Eastern Service
Center, Federal Aviation
Administration, room 350, 1701
Columbia Avenue, College Park, GA
30337.

Availability and Summary of
Documents for Incorporation by
Reference

This document proposes to amend
FAA Order 7400.11B, Airspace
Designations and Reporting Points,
dated August 3, 2017, and effective
September 15, 2017. FAA Order
7400.11B is publicly available as listed
in the ADDRESSES section of this
document. FAA Order 7400.11B lists
Class A, B, G, D, and E airspace areas,
air traffic service routes, and reporting
points.

The Proposal

The FAA is considering an
amendment to Title 14, Code of Federal
Regulations (14 CFR) part 71 by:

Amending Class D airspace at Phillips
AAF, Aberdeen, MD, by updating the
geographic coordinates of the airfield;
and

Amending Class E airspace designated
as an extension to a Class D surface area
to within a 4.4-mile radius of Phillips
AAF, and within 2 miles each side of
the 028° bearing from Phillips AAF,
extending from the 4.4-mile radius to 9
miles northeast of the airport. The
northeast extension from the Aberdeen
NDB would be removed due to the
decommissioning of the navigation aid
and cancelation of the NDB approach.

The geographic coordinates of
Phillips AAF would be adjusted in the
associated airspace areas to be in
concert with the FAA’s aeronautical
database. These changes would enhance
the safety and management of IFR
operations at the airport.

In addition, an editorial change would
be made replacing the outdated term
Airport/Facility Directory with the term
Chart Supplement in the associated
Class D and E airspace legal
descriptions.

Class D and Class E airspace
designations are published in
Paragraphs 5000, 6004, and 6005,
respectively, of FAA Order 7400.11B,
dated August 3, 2017, and effective
September 15, 2017, which is
incorporated by reference in 14 CFR
71.1. The Class D and E airspace
designations listed in this document
will be published subsequently in the
Order.

Regulatory Notices and Analyses

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current. It,
therefore: (1) Is not a “significant
regulatory action” under Executive
Order 12866; (2) is not a “‘significant
rule” under DOT Regulatory Policies
and Procedures (44 FR 11034; February
26, 1979) and (3) does not warrant
preparation of a regulatory evaluation as
the anticipated impact is so minimal.
Since this is a routine matter that will
only affect air traffic procedures and air
navigation, it is certified that this
proposed rule, when promulgated, will
not have a significant economic impact
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

Environmental Review

This proposal will be subject to an
environmental analysis in accordance
with FAA Order 1050.1F,
“Environmental Impacts: Policies and
Procedures” prior to any FAA final
regulatory action.

Lists of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

In consideration of the foregoing, the
Federal Aviation Administration
proposes to amend 14 CFR part 71 as
follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(f), 106(g); 40103,
40113, 40120; E.O. 10854, 24 FR 9565, 3 CFR,
1959-1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of Federal Aviation
Administration Order 7400.11B,
Airspace Designations and Reporting
Points, dated August 3, 2017, and
effective September 15, 2017, is
amended as follows:

Paragraph 5000 Class D Airspace.

* * * * *

AEAMDD Aberdeen, MD [Amended]

Phillips AAF, MD

(Lat. 39°27°58” N, long. 76°10°07” W)

That airspace extending upward from the
surface to and including 2,600 feet MSL
within a 4.4-mile radius of Phillips AAF;
excluding that airspace in Restricted Area R—
4001A when it is in effect. This Class D
airspace area is effective during the specific
dates and times established in advance by a
Notice to Airmen. The specific date and time
will thereafter be continuously published in
the Chart Supplement.

Paragraph 6004 Class E Airspace
Designated as an Extension to a Class D
Surface Area.

* * * * *

AEA MD E4 Aberdeen, MD [Amended]

Phillips AAF, Aberdeen, MD

(Lat. 39°27°58” N, long. 76°10°07” W)

That airspace extending upward from the
surface within 2 miles each side of the 028°
bearing from Phillips AAF, extending from
the 4.4-mile radius of the airport to 9 miles
northeast of the airport; excluding that
airspace in Restricted Area R-4001A when it
is in effect. This Class E airspace area is
effective during the specific dates and times
established in advance by a Notice to
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Airmen. The specific date and time will
thereafter be continuously published in the
Chart Supplement.

Paragraph 6005 Class E Airspace Areas
Extending Upward From 700 Feet or More
Above the Surface of the Earth.

* * * * *

AEA MD E5 Aberdeen, MD

Phillips AAF, MD

(Lat. 39°27’58” N, long. 76°10'07” W)

That airspace extending upward from 700
feet above the surface within a 6.7-mile
radius of Phillips AAF and within an 8.3-
mile radius of Phillips AAF extending
clockwise from the 260° bearing to the 030°
bearing from the airport, excluding the
airspace in Restricted Areas R—4001A and R—
4001B when they are in effect.

Issued in College Park, Georgia, on April 5,
2018.
Ryan W. Almasy,

Manager, Operations Support Group Eastern
Service Center, Air Traffic Operations.

[FR Doc. 2018-07649 Filed 4-13—18; 8:45 am|
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2018-0139; Airspace
Docket No. 18—ACE-1]

RIN 2120-AA66
Proposed Amendment of Class E
Airspace; Lyons, KS

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This action proposes to
modify Class E airspace extending
upward from 700 feet above the surface
at Lyons-Rice County Municipal
Airport, Lyons, KS. This action is
necessary due to the decommissioning
of the Lyons non-directional radio
beacon (NDB), and cancellation of the
NDB approach, and would enhance the
safety and management of standard
instrument approach procedures for
instrument flight rules (IFR) operations
at this airport. Additionally, the
geographic coordinates are being
updated to coincide with the FAA’s
aeronautical database.

DATES: Comments must be received on
or before May 31, 2018.

ADDRESSES: Send comments on this
proposal to the U.S. Department of
Transportation, Docket Operations,
West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE,
Washington, DC 20590; telephone (202)

366—9826, or 1-800—647-5527. You
must identify FAA Docket No. FAA—
2018-0139; Airspace Docket No. 18—
ACE-1, at the beginning of your
comments. You may also submit
comments through the internet at http://
www.regulations.gov. You may review
the public docket containing the
proposal, any comments received, and
any final disposition in person in the
Dockets Office between 9:00 a.m. and
5:00 p.m., Monday through Friday,
except Federal holidays.

FAA Order 7400.11B, Airspace
Designations and Reporting Points, and
subsequent amendments can be viewed
online at http://www.faa.gov/air_traffic/
publications/. For further information,
you can contact the Airspace Policy
Group, Federal Aviation
Administration, 800 Independence
Avenue SW, Washington, DC, 20591;
telephone: (202) 267—-8783. The Order is
also available for inspection at the
National Archives and Records
Administration (NARA). For
information on the availability of FAA
Order 7400.11B at NARA, call (202)
741-6030, or go to http://
www.archives.gov/federal-register/cfr/
ibr-locations.html.

FAA Order 7400.11, Airspace
Designations and Reporting Points, is
published yearly and effective on
September 15.

FOR FURTHER INFORMATION CONTACT:
Rebecca Shelby, Federal Aviation
Administration, Contract Support,
Operations Support Group, Central
Service Center, 10101 Hillwood
Parkway, Fort Worth, TX, 76177;
telephone (817) 222-5857.

SUPPLEMENTARY INFORMATION:
Authority for This Rulemaking

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it would
amend Class E airspace extending
upward from 700 feet above the surface
at Lyons-Rice County Municipal
Airport, Lyons, KS.

Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments, as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.
Communications should identify both
docket numbers and be submitted in
triplicate to the address listed above.
Commenters wishing the FAA to
acknowledge receipt of their comments
on this notice must submit with those
comments a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket No. FAA-2018-0139; Airspace
Docket No. 18—ACE-1.” The postcard
will be date/time stamped and returned
to the commenter.

All communications received before
the specified closing date for comments
will be considered before taking action
on the proposed rule. The proposal
contained in this notice may be changed
in light of the comments received. A
report summarizing each substantive
public contact with FAA personnel
concerned with this rulemaking will be
filed in the docket.

Availability of NPRMs

An electronic copy of this document
may be downloaded through the
internet at http://www.regulations.gov.
Recently published rulemaking
documents can also be accessed through
the FAA’s web page at http://
www.faa.gov//air traffic/publications/
airspace_amendments/.

You may review the public docket
containing the proposal, any comments
received, and any final disposition in
person in the Dockets Office (see the
ADDRESSES section for the address and
phone number) between 9:00 a.m. and
5:00 p.m., Monday through Friday,
except federal holidays. An informal
docket may also be examined during
normal business hours at the Federal
Aviation Administration, Air Traffic
Organization, Central Service Center,
Operations Support Group, 10101
Hillwood Parkway, Fort Worth, TX,
76177.

Availability and Summary of
Documents for Incorporation by
Reference

This document proposes to amend
FAA Order 7400.11B, Airspace


http://www.faa.gov//air_traffic/publications/airspace_amendments/
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Designations and Reporting Points,
dated August 3, 2017, and effective
September 15, 2017. FAA Order
7400.11B is publicly available as listed
in the ADDRESSES section of this
document. FAA Order 7400.11B lists
Class A, B, C, D, and E airspace areas,
air traffic service routes, and reporting
points.

The Proposal

The FAA is proposing an amendment
to Title 14 Code of Federal Regulations
(14 CFR) part 71 by modifying Class E
airspace extending upward from 700
feet above the surface at Lyons-Rice
County Municipal Airport, Lyons, KS,
and the geographic coordinates to
coincide with the FAA’s aeronautical
database.

Airspace reconfiguration is necessary
due to the decommissioning and
cancellation of the Lyons NDB, and
NDB approach, which would enhance
the safety and management of the
standard instrument approach
procedures for IFR operations at the
airport.

Class E airspace designations are
published in paragraph 6005 of FAA
Order 7400.11B, dated August 3, 2017,
and effective September 15, 2017, which
is incorporated by reference in 14 CFR
71.1. The Class E airspace designations
listed in this document will be
published subsequently in the Order.

Regulatory Notices and Analyses

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current, is non-controversial and
unlikely to result in adverse or negative
comments. It, therefore: (1) Is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule, when
promulgated, would not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

Environmental Review

This proposal will be subject to an
environmental analysis in accordance
with FAA Order 1050.1F,
“Environmental Impacts: Policies and

Procedures” prior to any FAA final
regulatory action.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me, the Federal
Aviation Administration proposes to
amend 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for 14 CFR
part 71 continues to read as follows:
Authority: 49 U.S.C. 106(f), 106(g); 40103,

40113, 40120; E.O. 10854, 24 FR 9565, 3 CFR,
1959-1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of FAA Order 7400.11B,
Airspace Designations and Reporting
Points, dated August 3, 2017, and
effective September 15, 2017, is
amended as follows:

Paragraph 6005 Class E Airspace Areas
Extending Upward From 700 Feet or More
Above the Surface of the Earth.

* * * * *

ACEKS E5 Lyons, KS [Amended]
Lyons-Rice County Municipal Airport, KS

(Lat. 38°20’31” N, long. 98°13"38” W)

That airspace extending upward from 700
feet above the surface within a 6.5-mile
radius of Lyons-Rice County Municipal
Airport.

Issued in Fort Worth, TX, on April 5, 2018.
Christopher L. Southerland,

Acting Manager, Operations Support Group,
ATO Central Service Center.

[FR Doc. 2018-07664 Filed 4-13—18; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Highway Administration

23 CFR Part 790

[Docket No. FHWA-2013-0018]

RIN 2125-AF63

Congestion Mitigation and Air Quality
Improvement (CMAQ) Program

AGENCY: Federal Highway
Administration (FHWA), U.S.
Department of Transportation (DOT).

ACTION: Proposed rule; withdrawal.

SUMMARY: The FHWA withdraws its
August 4, 2014, Notice of Proposed

Rulemaking (NPRM), which proposed to
establish a weighting factor of 5.0, to be
used in determining the weighted
population of fine particulate (PM, s)
nonattainment areas.

The Moving Ahead for Progress in the
21st Century Act (MAP-21) language for
the CMAQ Program funds that must be
obligated for PM, s projects in PM s
nonattainment and maintenance areas
(referred to in this document as a “‘set-
aside’’) instructs that the set-aside be
calculated based on ‘‘weighted
population” in PM, s nonattainment
areas. Because the statute did not
specify the values to be applied to
determine the weighted population,
FHWA had previously initiated a
rulemaking to establish the weighting
factor. After reviewing the record in this
matter, FHWA withdraws the NPRM.
DATES: The NPRM ‘‘Congestion
Mitigation and Air Quality
Improvement (CMAQ) Program,” RIN
2125-2013-0018, published August 4,
2014 (79 FR 45146), is withdrawn as of
April 16, 2018.

FOR FURTHER INFORMATION CONTACT: Ms.
Cecilia Ho, Office of Natural
Environment, 202-366—-9862, or Ms.
Diane Mobley, Office of the Chief
Counsel, 202-366-1366, Federal
Highway Administration, 1200 New
Jersey Ave. SE, Washington, DC 20590.
Office hours are from 8 a.m. to 4:30
p.m., e.t.,, Monday through Friday,
except Federal holidays.
SUPPLEMENTARY INFORMATION:

Electronic Access and Filing

This document, the 2014 NPRM, and
all comments received may be viewed
online through the Federal eRulemaking
portal at http://www.regulations.gov.
The website is available 24 hours each
day, 365 days each year. An electronic
copy of this document may also be
downloaded by accessing the Office of
the Federal Register’s home page at
https://www.federalregister.gov.

Background

The Intermodal Surface
Transportation Efficiency Act of 1991
(Pub. L. 102-240, 105 Stat. 1914)
established the CMAQ Program. The
program provides funding to State and
local governments for transportation
projects and programs to help meet the
requirements of the Clean Air Act (CAA)
(42 U.S.C. 7401 et seq.). Funding is
available to reduce congestion and
improve air quality for areas that do not
meet the National Ambient Air Quality
Standards (NAAQS) for ozone, carbon
monoxide (CO), or particulate matter
(i.e., nonattainment areas), and for areas
that were out of compliance but have
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now met the standards (i.e.,
maintenance areas). The program was
reauthorized under the Transportation
Equity Act for the 21st Century (Pub. L.
105-178, 112 Stat. 107) in 1998, under
the Safe, Accountable, Flexible,
Efficient Transportation Equity Act: A
Legacy for Users (SAFETEA-LU) (Pub.
L. 109-59, 119 Stat. 1144) in 2005,
under MAP-21 (Pub. L. 112-141, 126
Stat. 405) in 2012, and most recently
under the Fixing America’s Surface
Transportation (FAST) Act (Pub. L. 114—
94, 129 Stat. 1312) in 2015.

Section 1113(b)(6) of MAP-21
amended 23 U.S.C. 149 by adding
subsection (k)(1) requiring priority use
of CMAQ funds in areas that are
designated nonattainment or
maintenance for the PM, s NAAQS.1
Specifically, 23 U.S.C. 149(k)(1) states:

For any State that has a nonattainment or
maintenance area for fine particulate matter,
an amount equal to 25 percent of the funds
apportioned to each State under section
104(b)(4) for a nonattainment or maintenance
area that are based all or in part on the
weighted population of such area in fine
particulate matter nonattainment shall be
obligated to projects that reduce such fine
particulate matter emissions in such area,
including diesel retrofits.

Although the statute requires that the
PM, 5 set-aside must be calculated based
on “weighted population,” it was not
specific regarding what that weighting
factor should be. Because the language
did not specify values to be applied to
determine the weighted population,
FHWA must make that determination as
the Agency implementing the CMAQ
Program.

Since October 1, 2012, a State’s
CMAQ apportionment has been
determined by multiplying a State’s
total amount for all apportioned
programs under MAP-21 by the share of
the State’s total Fiscal Year (FY) 2009
apportionments for the CMAQ Program
apportionment relative to the State’s
total apportionments under all programs
for FY 2009, based on the statutory
formula at the time.2

For the PM, 5 set-aside calculation,
FHWA follows the prior statutory
approach to weighted population
formulas. To determine the 25 percent
that States must set-aside for PM, s
nonattainment and maintenance areas,
FHWA must determine weighted
populations for ozone, CO, and PM; 5
nonattainment and maintenance areas.
The weighted population numbers
provide a means to reflect the severity
of the air quality problems among the

1The EPA has set both an annual and a 24-hour
NAAQS for PM, 5 (40 CFR 50.7).
223 U.S.C. 104(b)(4).

populations of the areas in
nonattainment and maintenance for
ozone, CO, and PM, 5. The FHWA is
using the weighting factors in the most
recent statutory apportionment formula
from SAFETEA-LU for ozone and CO.
However, since MAP-21 and prior
legislation did not include a PM, s
weighting factor in CMAQ
apportionment formulas, FHWA
continues to use the weighted
population formula, which was used in
prior statutes, to determine the PM, 5
set-aside under MAP-21.

The use of the previous weighted
population formula for the PM s set-
aside calculation is based on the
congressional description of the set-
aside and requires two main
mathematical steps, with multiple sub-
steps. The PM, s set-aside calculation is
based on the State’s net CMAQ
apportionment, which is the State’s total
CMAQ apportionment minus required
set-asides for the Transportation
Alternatives Program and State Planning
& Research. The first main step is to
determine the amount of the State’s net
CMAQ apportionment that is
attributable to PM, s nonattainment and
maintenance. County-level weighted
populations are calculated by taking the
population in each of the State’s
counties with a nonattainment or
maintenance area and multiplying by
the weighting factors for each pollutant
for which the county is in
nonattainment or maintenance status.
The State’s total weighted population
for all three criteria pollutants (ozone,
CO, and PM, 5) is determined by
combining the weighted populations of
all counties in nonattainment or
maintenance for any of the pollutants.
The State’s PM, s weighted population
is determined by combining the
weighted populations of all counties in
nonattainment or maintenance for
PM, s. The State’s PM, s weighted
population is divided by the State’s total
weighted population to determine the
percentage of the State’s total weighted
population attributable all or in part to
PM. 5. The net CMAQ apportionment
amount then is multiplied by the PM, s
percentage to determine the amount of
the net CMAQ apportionment amount
attributable to PM, s pollutants. The
second main step is to multiply the
resulting number by 25 percent to arrive
at the PM, s set-aside under 23 U.S.C.
149(k)(1). States are to spend that set-
aside only on PM, s projects, as chosen
by the States, in the nonattainment or
maintenance areas for PM, s. This is not
meant to be a limit on the amount of
funds to be spent; areas may spend

additional CMAQ funds above the 25
percent set-aside on PM, s projects.

To calculate the weighted population
of an area under 23 U.S.C. 149(k)(1),
FHWA uses updated populations based
on the most recent data available from
the U.S. Census Bureau for each county,
or part of a county, that is designated
nonattainment or maintenance for
ozone, CO, or PM»s. The U.S. Census
Bureau provides annual estimates of
county populations, and FHWA
historically has used this jurisdictional
level to determine CMAQ
apportionments. Updated populations
are then given a relative value—a
weighting—that corresponds to the
nonattainment designation and severity
of the criteria pollutant classification of
the area, as established under the CAA.

Beginning in 2013, FHWA
implemented the MAP-21 changes by
an administrative determination to use
a weighting factor of 1.2 for PM, s areas.
The justification for this determination
was outlined in the August 2014 NPRM.

The FHWA issued a NPRM on August
4, 2014, proposing to set a weighting
factor of 5.0 for PM, s areas. The FHWA
solicited comments on this weighting
factor and specifically requested
comments on whether setting the
weighting factor at 5.0 may present any
implementation concerns for States or
local transportation agencies, and if so,
how FHWA could address those
concerns. The FHWA received 283 sets
of comments on the NPRM.

NPRM Comments Generally

One State DOT commented that a
weighting factor of 5.0 does not fully
consider the U.S. Environmental
Protection Agency (EPA) analysis for the
2012 PM, s NAAQS. The EPA’s analysis
predicted that the implementation of
Federal controls will ensure more than
90 percent of areas will attain the PM5 s
NAAQS by the year 2020. The EPA
expects that fewer than 10 counties, out
of the more than 3,000 counties in the
U.S., will need to consider any local
actions to reduce fine particle pollution
in order to meet the 2012 PM, s NAAQS
by 2020. The rest of the country can rely
on air quality improvements from
Federal rules already on the books to
meet this new standard. It is not clear
to the commenter that a proposed
weighting factor of 5.0 sufficiently
considered this EPA information and
the associated reduction in potentially
harmful health impacts.

One metropolitan planning
organization (MPO) commented that
setting the weighting factor at 5.0 could

3The docket shows receipt of 31 comments;
however, 3 sets were duplicates.
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inhibit the region’s ability to meet
existing reduction commitments for
ground-level ozone and place a fast-
growing region at a disadvantage for
dealing with increased congestion. A
weighting factor of 5.0 does not take
into account resources available at the
State and local level. The commenter is
concerned that increasing the PMs s
weighting factor from the interim value
of 1.2 to 5.0 will significantly reduce the
flexibility of a State or region to develop
air quality projects that best meet the
needs of the affected local population.

One State DOT disagreed with
FHWA'’s characterization of the impact
of moving from a weighting factor of 1.2
to a weighting factor of 5.0 as producing
a “modest difference.” The commenter
pointed out that the amount of the set-
aside shown in an example set forth in
the NPRM ¢ increases by more than 15
percent. If the weighting factor were to
be increased from the current 1.2 to the
proposed 5.0, the amount required to be
set-aside for the 7 counties in Michigan
would increase from $11.5 million to
$15.6 million, an increase of more than
$4.1 million per year, or roughly 36
percent. Every dollar and the strings
attached to each dollar, matter greatly to
the State.

The comments submitted by a
transportation association and
supported by 10 State DOTs and other
transportation organizations
recommended that the final rule provide
the specific weightings to be used for
each possible combination of
nonattainment and maintenance areas.
They commented that the following
combinations were not addressed in the
proposed rule, and should be added to
the final rule: (1) Ozone nonattainment
and maintenance areas that are also
designated as PM, s maintenance areas;
(2) CO nonattainment or maintenance
areas that are also designated as PM: s
nonattainment areas; (3) CO
nonattainment or maintenance areas
that are also designated as PM: s
maintenance areas; (4) Ozone
nonattainment and maintenance areas
that are also designated as CO
nonattainment or maintenance areas
and are designated as PM, s
nonattainment areas; and (5) Ozone
nonattainment and maintenance areas
that are also designated as CO
nonattainment or maintenance areas
and are designated as PM, s
maintenance areas. These combinations
should be addressed specifically in the
final rule even if the weighting for one
or more of the individual pollutants
(e.g., CO) is 1.0. The benefit of
specifying the weighting factor for each
possible combination is that it ensures

clarity and certainty in implementation
of the rule.

The same transportation association
with the supporting State DOTs also
expressed their opposition to the
proposed 5.0 weighting. They believed
that the reasoning presented for
selecting the weighting factor of 5.0 is
inadequately supported in the proposed
rulemaking. They commented that
increasing the PM, 5 weighting factor
from 1.2 to 5.0 will significantly reduce
the flexibility of a State or region to
develop air quality projects that best
meet the needs of the affected local
population. They recommended
retaining the existing weighting of 1.2
for the following reasons: (1) The earlier
Senate version of MAP-21 included a
1.2 weighting factor for an
apportionment formula for areas
designated nonattainment or
maintenance for PM, 5: (2) The
weighting factors used prior to MAP-21
(to determine CMAQ apportionments)
ranged from 1.0 for CO to 1.4 for the
highest ozone classification—as the
NPRM notes, a weighting factor of 1.2 is
in the midpoint value of that range, and
a reasonable inference is that Congress
intended for FHWA to adopt a
weighting factor within the range of
those already in use; and (3) The factor
only establishes a minimum investment
level for PMs s projects. A State can
invest additional funding in such
projects if it determines this is the best
use of its CMAQ funding. They do not
believe there is sufficient support for
concluding that PM, s should be
assigned a weighting factor that is twice
as great as the other two pollutants
combined. Such a factor has no basis in
the legislation nor does the scientific
information cited in the NPRM provide
a compelling basis for assigning such a
weighting. They further commented that
even if FHWA concluded that the
highest existing factor should be
doubled, there is an error in the logic
proposed in this NPRM. The highest
possible weighting factor should be 1.2
multiplied by 1.4, or 1.68 for an area
that is nonattainment or maintenance
for CO and is also extreme
nonattainment for ozone. Thus, if the
intent is to double the highest possible
weighting factor under current law and
policy, the weighting factor should be
no higher than 3.36.

In the event that a weighting factor of
1.2 is not retained for PM, 5
nonattainment areas, the commenters
recommended adopting a weighting
factor no higher than the current highest
weighting factor of 1.4 for “extreme”
ozone nonattainment areas. This
approach would ensure that the
weighting for PM, 5 nonattainment areas

is within the range contemplated by
Congress when it enacted MAP-21
while also reflecting the heightened
severity of PM; s health effects.

Five commenters (two State DOTs and
three MPOs) support FHWA setting the
PM, 5 weighting factor at 5.0. These
commenters cited the serious health
impacts associated with PM, s
emissions. They agreed that setting the
weighting factor at 5.0 for PM, s set-
aside calculations was intended to
improve and benefit overall public
health by targeting PM, s emissions. The
commenters also agreed that it is
reasonable to set a weighting factor for
PMs 5 that is higher than the weighting
factor for ozone and CO given the
potential health impacts.

One commenter suggests that an even
higher weighting factor (higher than 5.0)
for PM, s nonattainment areas could be
supported if cost effectiveness of CMAQ
projects were taken into account. For
example, the Carl Moyer Program
administered by the California Air
Resources Board has, for many years,
taken the health impacts and toxicity of
PM, 5 into account in its cost
effectiveness formula that is used to
determine which projects are funded.
They urged FHWA to consider the
rationale for a higher weighting of PM, 5
emission reductions relative to nitrogen
oxide, volatile organic compounds, and
CO, as well.

One MPO commented that a wide
variety of projects eligible under the
CMAQ Program reduce PM, 5 as well as
other criteria pollutants. The flexibility
that FHWA has provided to select
projects that demonstrate criteria
pollutant emissions for CMAQ funding
is beneficial and appreciated. This
commenter requests that FHWA
continue this flexibility with respect to
the types of projects that reduce PM, s
and are counted toward the obligation
targets for such projects. This allows
each region to effectively target
investment opportunities specific to its
unique strategies to meet air quality as
well as other planning objectives.

FHWA Decision To Withdraw the
NPRM

Based on the current record,
including comments received in
response to the NPRM indicating that
the 1.2 weighting factor was sufficient
and provided States necessary
flexibilities, FHWA has decided to
withdraw the August 2014 NPRM and,
accordingly, cancels the plans to
develop a final rule. If FHWA
determines changes to the weighting
factor currently in use are necessary and
advisable in the future, a new
rulemaking would be initiated that will
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incorporate any appropriate
recommendations from the comments
received through this rulemaking. The
FHWA will continue to use the
weighting factor in use since 2013. The
NPRM proposing to establish a
weighting factor to be used in
determining the weighted population of
PM: s nonattainment areas are
withdrawn.

Issued on: April 10, 2018.
Brandye L. Hendrickson,

Acting Administrator, Federal Highway
Administration.

[FR Doc. 2018-07906 Filed 4—13—18; 8:45 am|
BILLING CODE 4910-22-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket Number USCG-2018-0270]
RIN 1625-AA00

Safety Zone; North Atlantic Ocean,
Ocean City, MD

AGENCY: Coast Guard, DHS.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Coast Guard proposes to
establish a temporary safety zone for
certain waters of the North Atlantic
Ocean adjacent to Ocean City, MD. This
action is necessary to provide for the
safety of life on the navigable waters
during an air show on May 23, 2018.
This action would prohibit persons and
vessels from entering the safety zone
unless authorized by the Captain of the
Port Maryland-National Capital Region
or a designated representative. We
invite your comments on this proposed
rulemaking.

DATES: Comments and related material
must be received by the Coast Guard on
or before May 16, 2018.

ADDRESSES: You may submit comments
identified by docket number USCG—
2018-0270 using the Federal
eRulemaking Portal at http://
www.regulations.gov. See the ‘“Public
Participation and Request for
Comments” portion of the
SUPPLEMENTARY INFORMATION section for
further instructions on submitting
comments.

FOR FURTHER INFORMATION CONTACT: If
you have questions about this proposed
rulemaking, call or email Mr. Ron
Houck, Sector Maryland-National
Capital Region Waterways Management
Division, U.S. Coast Guard; telephone

410-576—2674, email Ronald.L.Houck@
uscg.mil.

SUPPLEMENTARY INFORMATION:
I. Table of Abbreviations

CFR Code of Federal Regulations
COTP Captain of the Port

DHS Department of Homeland Security
FR Federal Register

NPRM Notice of proposed rulemaking
§ Section

U.S.C. United States Code

II. Background, Purpose, and Legal
Basis

On February 21, 2018, the Town of
Ocean City, MD, notified the Coast
Guard that it will be conducting the
Canadian Snowbirds Air Show
Featurette from 2 p.m. to 3:30 p.m. on
May 23, 2018. Details of the event were
provided to the Coast Guard on March
7, 2018. The air show consists of a
single public performance by the
Canadian Forces 431 Air Demonstration
Squadron conducting a 40-minute
aerobatic performance of high-speed,
low-flying fixed-wing military aircraft
operating within a Federal Aviation
Administration-designated air show
box, located above the North Atlantic
Ocean adjacent to Ocean City, MD.
Hazards from the air show include
participants operating adjacent to a
designated navigation channel and
interfering with vessels intending to
operate within that channel, as well as
aircraft mishaps that involve crashing
during an air show aerobatic
performance conducted above navigable
waters located near the shoreline. The
COTP Maryland-National Capital
Region has determined that potential
hazards associated with the air show
would be a safety concern for anyone
intending to operate within certain
waters of the North Atlantic Ocean
adjacent to Ocean City, MD.

The purpose of this rulemaking is to
ensure the safety of persons and vessels
on certain waters of the North Atlantic
Ocean before, during, and after the
scheduled event. The Coast Guard
proposes this rulemaking under
authority in 33 U.S.C. 1231.

III. Discussion of Proposed Rule

The COTP proposes to establish a
safety zone from 1:30 p.m. to 4 p.m. on
May 23, 2018. The safety zone would
cover all waters of the North Atlantic
Ocean, within an area bounded by the
following coordinates: Commencing at a
point near the shoreline at latitude
38°20’33.3” N, longitude 075°04’37.7”
W, thence eastward to latitude
38°20°24.9” N, longitude 075°04’01.5”
W, thence southward to latitude

38°19'18.4” N, longitude 075°04'26.9”
W, thence westward to latitude
38°19'27.0” N, longitude 075°05'03.0”
W, thence northward to point of origin,
located adjacent to Ocean City, MD. The
safety zone will encompass all navigable
waters within a rectangular area
approximately 7,000 feet in length and
3,000 feet in width, parallel to the
shoreline at Ocean City, MD. The
duration of the zone is intended to
ensure the safety of persons and vessels
on the specified navigable waters before,
during, and after the scheduled 2 p.m.
air show. No vessel or person would be
permitted to enter the safety zone
without obtaining permission from the
COTP or a designated representative.
The regulatory text we are proposing
appears at the end of this document.

IV. Regulatory Analyses

We developed this proposed rule after
considering numerous statutes and
Executive orders related to rulemaking.
Below we summarize our analyses
based on a number of these statutes and
Executive orders s and we discuss First
Amendment rights of protestors.

A. Regulatory Planning and Review

Executive Orders 12866 and 13563
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits.
Executive Order 13771 directs agencies
to control regulatory costs through a
budgeting process. This NPRM has not
been designated a “‘significant
regulatory action,” under Executive
Order 12866. Accordingly, the NPRM
has not been reviewed by the Office of
Management and Budget (OMB), and
pursuant to OMB guidance it is exempt
from the requirements of Executive
Order 13771.

This regulatory action determination
is based on the size, location, duration,
and day-of-week of the safety zone.
Vessel traffic will be able to safely
transit around this safety zone, which
would impact a small designated area of
the North Atlantic Ocean for less than
3 hours during a Wednesday before
Memorial Day when vessel traffic is
normally low. The Coast Guard will
issue a Broadcast Notice to Mariners via
VHF-FM marine band channel 16 to
provide information about the safety
zone.

B. Impact on Small Entities

The Regulatory Flexibility Act of
1980, 5 U.S.C. 601-612, as amended,
requires Federal agencies to consider
the potential impact of regulations on
small entities during rulemaking. The
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term “‘small entities” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.
The Coast Guard certifies under 5 U.S.C.
605(b) that this proposed rule would not
have a significant economic impact on

a substantial number of small entities.

While some owners or operators of
vessels intending to transit the safety
zone may be small entities, for the
reasons stated in section IV.A above,
this proposed rule would not have a
significant economic impact on any
vessel owner or operator.

If you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this rule would have a
significant economic impact on it,
please submit a comment (see
ADDRESSES) explaining why you think it
qualifies and how and to what degree
this rule would economically affect it.

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104—121),
we want to assist small entities in
understanding this proposed rule. If the
rule would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed in the FOR FURTHER INFORMATION
CONTACT section. The Coast Guard will
not retaliate against small entities that
question or complain about this
proposed rule or any policy or action of
the Coast Guard.

C. Collection of Information

This proposed rule would not call for
a new collection of information under
the Paperwork Reduction Act of 1995
(44 U.S.C. 3501-3520).

D. Federalism and Indian Tribal
Governments

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this proposed rule under that
Order and have determined that it is
consistent with the fundamental
federalism principles and preemption
requirements described in Executive
Order 13132.

Also, this proposed rule does not have
tribal implications under Executive
Order 13175, Consultation and
Coordination with Indian Tribal

Governments, because it would not have
a substantial direct effect on one or
more Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes.
If you believe this proposed rule has
implications for federalism or Indian
tribes, please contact the person listed
in the FOR FURTHER INFORMATION
CONTACT section.

E. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this
proposed rule would not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

F. Environment

We have analyzed this proposed rule
under Department of Homeland
Security Directive 023-01, which guides
the Coast Guard in complying with the
National Environmental Policy Act of
1969 (42 U.S.C. 4321-4370f), and have
made a preliminary determination that
this action is one of a category of actions
that do not individually or cumulatively
have a significant effect on the human
environment. This proposed rule
involves a safety zone lasting less than
3 hours that would prohibit vessel
movement within a small portion of the
North Atlantic Ocean. Normally such
actions are categorically excluded from
further review under paragraph L60(a)
of Appendix A, Table 1 of DHS
Instruction Manual 023-01-001-01,
Rev. 01. A preliminary Record of
Environmental Consideration
supporting this determination is
available in the docket where indicated
under ADDRESSES. We seek any
comments or information that may lead
to the discovery of a significant
environmental impact from this
proposed rule.

G. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to contact the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest act